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TEUST LEGISLATION.

Serial 7, Part 25.

Committee on the Judiciary,
House of Eepresentatives,,

Wednesday, March 4-, 1914:

The committee met at 10.30 o'clock a. m., Hon. Henry D. Clayton
(chairman) presiding.

STATEMENT OF HON. THOMAS C. THACHER, REPRESENTATIVE IN
CONGRESS FROM MASSACHUSETTS.

Mr. Thachee. Mr. Chairman and gentlemen of the committee, I
wish to make a very brief statement in regard to the effect of the

proposed interlocking director legislation upon the savings banks of

Massachusetts and of New England.
I have had letters from my constituents in regard to the interlock-

ing director legislation, and with your kind permission I would
like to read a letter from Mr. Augustus L. Thorndike, who is a very
efficient and able officer, the bank commissioner of Massachusetts.

This letter is addressed to Mr. Oliver Prescott, New Bedford, Mass.,

a constituent of mine.

(The letter referred to is as follows:)

Febeuaey 20, 1914.

Olives Peescott, Esq.,

Masonic BvMding, N.ew Bedford, Mass.

Deae Sie: Your letter of February 16 is duly ijeceived. I have sent a copy
of the last report of the bank commissioner to Congressman Thacher, as you
desired.

1073
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I have considered the proposition you mention, that national bank directors

would be ineligible for savings bank boards of investment if the new Federal

law is passed, and I do not consider that it would be wise. They are not rival

institutions. The savings bank trustees should be men of financial judgment
and experience, and in many towns and in the smaller cities it might be im-

possible to get suitable men to act as trustees of -savings banks should the

national bank directors be ineligible, in my opinion.

Very truly, yours,
Attguctus L. Thobndikb,

Bank Commissioner.

I have also two letters from Mr. Oliver Presaott, of New Bedford.

They were sent to me personally and were not intended for publica-

tion, but I asked his permission to present them, and there is no ob-

jection, though quite possibly he might have worded them in a differ-

ent form if he had known they were to be submitted to this com-
mittee. They bear upon the matters before this committee. I will

not take the time of the committee this morning to read them, but I
should like to have them put into the record.

Mr. Oliver Prescott is an officer of the New Bedford Institution for

Savings. He is also a partner of Hon. William W. Crapo, of the law
firm of Crapo, Clifford & Prescott. Mr. Crapo was for many years a
distinguished member of the House of Eepresentatives. Mr. Crapo
to-day is one of our most distinguished citizens in Massachusetts, a
graduate of Yale College of the class of 1852, a very distinguished
lawyer, and is president of the New Bedford Institution for Savings,
and I presume that Mr. Prescott's letter voices his views.
The condition is this: Mr. Prescott states that it would be very

difficult to find competent men to serve as directors in the savings
banks in the small towns and cities if they were prohibited from
serving on the boards of other financial institutions by this proposed
legislation.

The deposits in the savings banks of Massachusetts on October 31,
1912, amounted to $838,635,098. This is from the bank commis-
sioner's report of 1912. The number of depositors were 2,200,917,
making an average for each depositor of $381; that is the total de-
posits for each depositor.

The amount which each person can deposit was formerly fixed at
$1,000, or, including accrued interest, $1,600. I believe that the lat-

ter sum has recently been increased to $2,000. However, these ac-
counts are all small accounts, for, as I have stated, the average amount
of each depositor's account on October 31, 1912, was $381. These
savings banks make a rule of taking small amounts for deposit.
The name "Five Cent Savings Bank," of New Bedford, for ex-

ample, means that you can deposit 5 cents or more. We have banks
in Massachusetts, in Boston, for instance, and New Bedford, the de-
posits of which are made up very largely of the deposits of domestic
employees, seamen, mechanics, women, children, and small wage
earners, and they leave this money on deposit where they know it will
be safe, and the earnings of these mutual savings banks are divided
among the depositors, after deducting expenses, and the investments
are very carefully limited by law.
To show how economically their work is administered, I met a

friend in the street here the other day, now living in Washington,
who formerly lived in Massachusetts. He told me that recently he
had a mortgage to effect in Washington that cost $90 to take out, in
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expense of looking up the title and the charge for making the loan
and other charges, whereas in Massachusetts for a mortgage of the
same amount it cost him a little over a third of that, a little over $30.

The savings banks in Massachusetts loan very largely on real

estate, in contrast with national banks.
They are essentially charitable institutions, and not run to make

money for the stockholders, like the national banks and trust com-
panies. The net profits of these savings banks are divided among
the depositors.

The Chairman. I understand you desire to print some of these
letters.

Mr. Thacher. I do, Mr. Chairman, with your land permission.
The Chairman. You have that permission.
Mr. Thacher. Thank you.
(The letters referred to are as follows :)

[Crapo, Clifford & Prescott, counselors at law.]

New Bedfoed, Mass., Feiraury 11, 1914.
Hon. Thomas C. Thaoheb,

House of Representatives, Washington, D. 0.

Deae Sib : It has doubtless already been brought to your attention the effect

that the interlocking-director bill may have on the Massachusetts savings banks.
I wish to put before you, without going into any detail, the situation in New
Bedford and the effect which the bill would have here.

In the first place, in the draft as printed in the newspapers, it is not en-

tirely clear whether the bill would affect the members of the boards of trustees

or only the members of the boards of investment. In either case the effect of

the law applied in New Bedford would, in my judgment, be unfortunate. I

may admit that I am, perhaps, prejudiced because I happen to be a national-

bank director, as well as a member of the board of investment of our largest

savings bank.
As you well know, the trustees and members of investment boards of our

Massachusetts savings banks receive no salary as such and no compensation of

any kind. They have no financial interest in the institution other than possi-

bly bank deposits. They make no profit whatever out of the institution other

than any other depositor. They give their services as a kind of public duty.

My feeling is that our savings banks here are charitable institutions main-
tained chiefly for the benefit of people with small means, and I am willing to

-give my time and services to it as I give them to other philanthropic enter-

prises. I have been on the board of investment of a savings bank here for the

la.st 14 or 15 years, and I can testify from experience of the difficulty of getting

men who are capable and who are also willing to serve on the board.

We find It more and more difficult every year to fill vacancies which arise.

As it happens, five of the seven members of the investment board of which I

am a member are directors of national banks, and one is a director of a trust

company. If the law prohibits national-bank directors from being trustees or

members of the boards of Investment of savings banks, I do not know where
we can go in a community like this to get men who have any knowledge of

the business at all and who are able and willing to give their time and services.

It may be possible to get some one to serve, but it does not seem to me that

It will be possible to get capable and satisfactory managers for the savings

banks. Inasmuch as the managers of the banks are acting from the sense of

public spirit and without any profit to themselves, It seems a pity to put more
obstacles in the path of getting the best men for the positions. I have never

heard any criticism of the misuse of savings banks' tunds by the managers in

connection with other enterprises in which they are Interested. I do not recall,

even in New York, that the savings banks figured as a part of the so-called

Money Trust. The record of the savings banks in Massachusetts has been

a splendid one, and I think I am safe in saying that a large proportion of the

savings-bank managers have been connected with national banks. In fact, in a
community no larger than New Bedford, the only people who are in a position

to know what is going on in the banking world and are competent managers
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are those who are filling positions on national-bank boards and through this

connection gain information and knowledge which is of value to the savings
banks.

I think I am also safe in saying that in most Instances, as in New Bedford,
the savings banks are large owners of national-bank stock. In New Bedford
the bank that I am connected with is the largest owner by far in all three of the
national banks. It has always been thought fitting that the savings bank, as
the owner of a large block of stock, should have a representative on the board
of directors of the national bank.

I do not know what the result of the passage of the bill would be if it madfe
national bank directors ineligible for savings bank boards. The natural result

would be for the men to give up the savings bank and confine their interests to
the national banks in which they are stockholders and have pecuniary Interests.

They might be glad to be relieved of the duty of serving on the savings bank
board as the result of Federal legislation which would give them an excuse for
retiring.

I venture to ask if It is not possible to have the bill so drawn that It will

not apply to the managers of our mutual Massachusetts savings banks, or at
any rate that it will not apply in a community as small as New Bedford, where
It Is practically Impossible to get satisfactory men for the savings banks who
are not connected with other banks.

If you care for exact data as to the New Bedford situation, I should be glad
to send It to you. ,

Yours, very truly,

OuvEB Pbescott.

[Crapo, Clifford & Prescott, coansellors at law.]

New Bedeobd, Mass., Febrvary H, 1914.
Hon. Thomas C. Thacheb,

House of Representatives, Washington, D. 0.

Dear Sib : I received your telegram of last night late in the morning, as I
was out of the office at a funeral. I have not at my command here for imme-
diate use the data necessary to answer the qaestlons you ask. I can give cer-
tain Information, however, which may be of some use. I will txy to get fur-
ther data for you if you think it is desirable.
The savings bank commissioner's report for 1913 Is not yet out. I have no

data therefore of the total deposits of the Massachusetts savings banks later
than October 31, 1912. At that date there were 194 savings banks in the State,
with total deposits of $838,635,097. This is an average of a little more than
$4,322,000 for each savings bank. I have no data from which I can give you any
of the figure outside of Massachusetts. If it is material, they can of course
be obtained.

In the October, 1912, list I find only five banks which had deposits of over
$20,000,000. It is possible that I may have overlooked some, but to the best
of my knowledge I am correct in stating the number of these large banks at
five. These banks are the Provident Institution for Savings, of Boston, with
$49,000,000 ; the Boston Five Cents Savings Bank, with $44,000.000 ; the Suffolk
Savings Bank, of Boston, with $38,000,000; the Worcester County Institution
for Savings with $23,000,000 ; and the Springfield Institution for Savings with
$20,000,000. It is possible that in the year which ended October 31, 1913, there
may have been other banks which reached the $20,000,000 mark.
Coming to New Bedford, the New Bedford Institution for Savings at the close

of business yesterday had deposits of $18,376,000, and the New Bedford Five
Cent Savings Bank deposits of $10,983,000. These are the only two savings
banks In this city.

Tte New Bedford Institution for Savings has a board of 33 trustees, elected
as all other boards of trustees are, under the State law, by the members of tlie
corporation at an annual meeting in January. Of the 33 trustees, 13 are direc-
tors of national banks and 3 are directors of a State trust company located In
New Bedford, which may or may not become a member of the Federal reserve
association. Of the remaining trustees, 9 are directly or indirectly Indebted
to the bank and under the law are ineligible for election to the board of in-
vestment, which is the real managing body charged with the duty of loaning
the funds of the bank. Should the trust company joint the Federal reserve and
should the interlocking director bill pass, only 8 of the members of the present
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i*!?^"^?!,"!
trustees would be eligible for election to the investment board, assum-

oi 1 } Ji
™terlocking director bill applied only to boards of investment.

uniy 1 of the 8 is mow a member of the board of investment. If the inter-
locking director bill applies to the boards of trustees as well as to the boards
or investment, assuming that the trust company is in the Federal reserve, 18
of the present board would be ineligible.
Of the present investment board at the Institution for Savings, consisting of

T
™^™°/''S' ° are national bank directors and 1 is a trust company director.

In the Judgment of the board of trustees these 7 men are the best men avail-

?,° .1°.,™^°^^® *^e affairs of the bank. Six of them would be rendered ineligi-
ble if the proposed law is passed.
The New Bedford Five Cents Savings Bank has 39 trustees. Of these, 7 are

national-bank directors ; 3, and possibly 4, are directors of the trust company

;

and of the remaining trustees, 11 are directly or indirectly Indebted to the bank.
There are 9 members of the board of investment, of whom 4 are national-
bank directors, and 1, I think, is a director of the trust company.
As you are well aware, our savings banks are very rigidly controlled by the

State commissioner andi their transactions are guarded with great exactness by
the provisions of the law. The requirement that no member of the board of
investment shall be indebted to his bank directly or indirectly Is, I understand,
rigidly enforced, and it makes one other diflSculty in getting men to take the
place on the boardl.

Of the board of investment of the two New Bedford savings banks only 1
member, Mr. Crapo, is connected as a director with any banking institution in
any other city. Mr. Crapo has been a director for many years of a Boston
trust company, the International, but for several years has been seeking to .re-

tire, and takes no active part in its affairs. No member of the board of In-

vestment of either bank has any intimate connection whatever or is in any way
controled by any of the financial institutions at the great centers, such as Bos-
ton and New York. The management of our banks here in New Bedford has
been absolutely independent of all influences from outside. The State bank
examiners have reported in high praise of the manner in which our banks here
are managed. Whatever may be the evils in other communities, I do not be-

lieve that any claim can be made that any such evil exists in New Bedford-
It would, it seems to me, be exceedingly unfortunate if because of the evils in

other communities, general legislation was passed which would make it exceed-
ingly difficult, if not impossible, to get competent managers for these charitable

or philanthropic institutions In this community.
The situation in the smaller communities would be even worse.

If an examination of the management of the Boston savings banks -should

indicate that there was any basis for a claim that these banks are controlled

by the same Interest which control the large banks and trust companies, and
that there is an evil which should be corrected! there, I do not believe that any
such argument can be made for this locality or the other smaller communities
of the State. If a line must be drawn, based on population, it ought to be

drawn so as to leave New Bedford, Fall River, Springfield, and other places of

their description outside of the provision of the law which might be made to

apply to Boston.
A limitation based on amount of deposits would be somewhat unfortunate.

It would be very undesirable to have the law come into force whenever the

deposits reached a certain amount regardless of other conditions.

Personally, I believe that the Massachusetts savings banks should be left

out entirely from the consideration of this law because of their peculiar char-

acter as philanthropic institutions. If it is found necessary, however, to In-

clude some of them. It seems to me the law should apply only to those large

communities where there is sufficient concentration of capital to make possible

any real control of money.
Would it be of service if the savings banks throughout the State sent to

Washington a statement of condition as to trustees and investment boards such

as I have outlined above?' If so. It might be possible for me to get our State

Savings Bank Association to take the matter up and have the data furnished

by each bank and sent on; it would take a little time, but It could be done.

I have been surprised that the association has not taken action heretofore;

they apparently are waiting for something to stir them up. If you think of

anything that I can do to furnish Information which would be of value please

let me know.
Yours, very truly,

Oliveb Pbescott.
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Mr. Thaoheb. I understand that representatives of the savings

banks are to appear at a later date from, Massachusetts, and they will

be able to present the matter much more fully and more ably

than I have the time or am able to do to-day ; therefore, I will

present the case to you and say that I indorse the views of Mr.

Thorndike and Mr. Prescott, and I trust this matter will be consid-

ered very carefully, and that the savings banks will be .kept distinct

from the ordinary banking institutions, as we generally understand

them.
Mr. McGiLLicTiDDT. Have you made study enough in your own

community to determine in your own mind where you would draw
the line as to interlocking directors of banks?
Mr. Thachee. Mr. Prescott has mentioned that matter, I might

say, Mr. McGillicuddy, in his letter, and as he is a lawyer and a mem-
ber of the investment board, and also a member of a trust company,

I am going to leave that letter here, which will explain itself.

Mr. McGillicuddy. What did he suggest?

Mr. Thachee. He suggests that it might be possible to limit, if

the committee wished to do so, the cities according to their popu-
lation.

Mr. McGillicuddt. Did he name any population?

Mr. Thachee. No ; I do not think so. He gave me no figures. I

have in mind savings banks located in Plymouth, Provincetown,
Wellfleet, Harwich, Yarmouth, Falmouth, Nantucket, Middleboro,
Cohasset, Wareham, Hingham, Marshfield, and other towns in my
district, of which Plymouth is the only town with a population of

over 10,000. These depositors are very largely farmers, wage earn-

ers, and women and children.

Mr. Nelson. From your observation you would say that 100,000

population would take care of that, would it not?

Mr. Thachee. It would not take care of New Bedford. New
Bedford has over 100,000, and so have Worcester, Fall B.iver, Cam-
bridge, Lowell, New Haven, Hartford, Bridgeport, and Proyidence.
Mr. Volstead. There would not be any very great difficulty in

finding suitable directors in a town of 100,000 population, would
there ?

Mr. Thachee. Possibly not; but you must remember that these

men serve without pay, and while the investments are limited by
law very strictly, it requires very considerable care to get the 3^ or
i per cent to pay for the deposits that they get. It requires men of

a great deal of judgment.
I should say, Mr. Chairman, that I am aware that a represen-

tative from Connecticut has appeared here.

The Chaieman. He did make a very able argument, and you will
find it in the printed hearings.
Mr. Thachee. I wish to say, too, that these officers of the savings

banks in New England are quite conservative people, and I do not
think have been awake to the realization as to how this legislation
will affect them, and that is probably one reason why they nave not
been on before. As a rule men flock here on occasions such as this
from the cities, bankers, manufacturers, and other parties, but these'
savings-bank directors living in the remote small country towns,
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who serve without pay, do not always appear as promptly as per-
.

haps they ought.
Mr. Volstead. Is not this going to be the situation: We have

amended the national bank act now so as to permit national banks
to loan on real estate.
Mr. Thacher. Yes.
Mr. Volstead. Of course these savings banks are also loaning on

real estate?
Mr. Thacheh. Yes.
Mr. Volstead. So there will be, hereafter, more or less competition

between them?
Mr. Thacher. Yes.
Mr. Volstead. And of course the national banks might take the

cream of that real estate business and turn the balance over to the
savings banks, so that they really do not occupy the same position
as they have in years past.

Mr. Thacher. I think very properly the new Federal national
banks should loan on real estate as well as savings banks. Savings
banks' investments are limited to bonds and other first-class secu-
rities.

Mr. Volstead. They do make loans on real estate ?

Mr. Thacher. They do make loans on real estate, but there are
other ways of investmg their money. They sometimes take town
notes and city notes.

Mr. Volstead. We have no savings banks. Our ordinary banks
do that business. That is one reason, perhaps, why I am impressed
with the though"t that there may be a conflict between them. Out-
side of large cities I can not think of any savings banks in my State.

Practically all of the savings business is done in the State banks and
national banks. Of course national banks do practically the same
business as the State banks.
Mr. Thacher. I do not think there would be any conflict between

the Federal banks and savings banks seeking investment. I think
there would be an outlet for both in their investments.

Mr. Volstead. The real object of this legislation, I take it, is to

prohibit a person from dealing with himself, where he represents

diflferent interests—putting the same director on two institutions.

Mr. Thacher. I believe heartily in proper interlocking legisla-

tion, but the mutual savings banks occupy a unique position, and I
believe that these savings banks should be carefully considered, and
that they should receive fair and proper treatment, which I believe

your committee will recommend. I would remind the members of

your committee that it was decided very properly and wisely that

mutual savings banks should be exempt from the income tax, and I

believe that these savings banks should in like manner be exempt

from the provisions of the bills before your committee as regards

directors serving on some other financial institution.

Mr. FitzHenry. I have received a couple of communications con-

cerning the bills now under consideration, and I would like to have

unanimous consent to have them read and printed in the record.

The Chairman. Without objection, the letters referred to by Mr.

FitzHenry will be incorporated in the proceedings of to-day.
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(The letters referred to are as follows:)

[Wv A. Covey, attorney and counselor at law.]

Lincoln, Iix., February 20, 1914.
Hon. Louis FitzHenby,

Bloommgton, III.

My Dbar Mb. FitzHenby: I am in receipt of short copies of certain bills

called antitrust bills, now pending before Congress, and especially before the
Judiciary Committee, of which, I am informed, you are one of the members.

I have read the bills presented and also the recommendation of President
Wilson. It seems to me that if the President intends to enforce the law after
it is passed and Congress has a similar intention as to the law proposed to be
passed, if finally passed would simply lock the business of the country up so
tight that it would be almost disastrous to the people at large in the transaction
of their business.

There is no way, in my judgment, that the Government of the United States
can enter into the commercial world and dictate to the owners of property who
they shall sell their property to or at what price.

There is one thing manifestly bad about these bills. If you deprive the right
of man to purchase other men's business, following similar occupations, or try
to regulate the price at which men do their business, immediately you will find

that the consumer, who constitutes the larger and greater percentage of persons
interested in the business world, will greatly suffer.

There is, in my judgment, no decision ever rendered by a court of justice in

our land to-day that has been more injurious to a larger per cent of citizens,

to wit, the consumers, than the decision rendered in the Standard Oil Co.
case, in which the Government won. By following this decision the price of
oils produced by the Standard Oil Co. rose and has been higher ever since.

That has been the effect where the decision of the court or an act of Congress
has attempted to regulate the price of commodities, or the manner of doing busi-

ness by the combination of capital. It is the consumer whose interests ought
to be protected rather than the manufacturers. The manufacturers of the
country as to number are insignificant compared to the number of the con-
sumers of an article produced. I am radically opposed to all of these bills,

which upon their face claim that they are intended to make more certain the
antitrust laws of the United States.

In my judgment a strict construction of the Sherman antitrust bill would
almost paralyze the business of the country. As to section 9 of this act pro-
posed, wherein it says

:

" That nothing herein contained shall prevent persons engaged in selling goods,
wares, or merchandise in interstate or foreign commerce from selecting their
own customers, but this provision shall not authorize the owner or operator of
any mine engaged in selling its product in interstate or foreign commerce to
refuse arbitrarily to sell the same to a responsible person, firm, or corporation
who applies to purchase."
This section is evidently class legislation, granting rights in commerce to

one set of business men and denying it to others; and furthermore, the act Is

bad in refusing the right to the mine operator to select his own trade. It seems
to me that more mischief would arise by a provision of this kind than to allow
him to select his own trade. In other words, it takes from the mine operator
the right to run his own business and gives it over to another class of people
who may engage In a secret agreement by which his own immediate territory,
where he could sell his goods, would be deprived of the benefits of the mine.

Section 1 of tentative bill No. 2, in the second paragraph says : " To limit or
reduce the production or increase the price of merchandise, produce, or any
commodity," shall come within the meaning of the act.

If a person engaged in any large manufacturing enterprise is not permitted
under the law to reduce the production or increase the price of the merchandise
which he manufactures, then the law has taken from him all the property
rights he ever possessed. It is a foregone conclusion that any man of any busi-
ness sense or judgment, having money to Invest In an enterprise, would never
Invest it in an enterprise which this law would affect, and if that were a logical
conclusion, which is Irreslstable, then the minute this law becomes effective and
is known to the commercial world, that moment the creation of new enterprises
will cease, and many of the enterprises which have heretofore been in opera-
tion will go out of business.
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?m fourth section of tlie same act It provides In substance as follows

:

To make any agreement, enter Into any arrangement, or arrive at any under-
standing by which they, directly or indirectly, undertake to prevent a free and
unrestricted competition among themselves or among any purchasers or con-
mimers in the sale, production, or transportation of any product, article, or corn-

It will be seen from the specific words of this act In this particular section
that one railroad company could not acquire the property of another railroad
company that was m anywise In competition with the first railroad company.
It seems to me that to cripple the industries of the country in that way Is
productive of more harm to the producers and consumers of this country than
any law that has ever been brought into force to my knowledge.
There are many small railroads in the country that are not self-sustaining,

that are in a measure in competition with a larger road, and to say that a larger
road, should not take these under Its protection and operate them would be to
cut off all the feeders of the main railroad that are now operated by other Inde-
pendent railroad systems.

It will thus be seen that Congress ought not to legislate in a way that is

proposed by this act to prevent such combinations of capital and such combina-
tions of the great industrial Interests of the country.

I do not want to enter into an extended discussion or bother you too much
with a long letter, but It Is a foregone conclusion that If Congress passes an act
now, the Supreme Court of the United States will generally hold it constitutional.

The same trouble is found in the State courts to-day. It seems to be a preva-
lent opinion that whatever act the legislature or Congress does ought to be
sustained by the courts, and we all realize the fact that the judges are now
holding them as constitutional, so that the primary responsibility rests with the
representatives of the people, elected by the people to make such laws that
will safeguard the best Interest of the country and at the same time protect
the larger and major portion of the population. These are the producers and
the consumers.

It seems to me that under the act as it reads, no man could operate any
honest industry having very large proportions without being guilty under this

act and liable to the excessive fines and penalties Imposed under this act. I

am thoroughly opposed to It, and I believe that any of your constituents who
will give these tentative acts a fair, square, consideration and of their appli-

cation in daily life, will oppose these measures.
Yours, very truly,

W. A. Covet.

[Stevens, Miller & Elliott, attorneys and counsellors.]

Peoria, III., February 28, 19H.
Mr. LoTJis PitzHenbt,

Memter of Congress, Washington, D. 0.

Dear Sib : Our attention has just been called to three proposed amendments

to the antitrust bill now pending before the joint Committee on the Judiciary

and on Interstate and Foreign Commerce. We have read the proposed amend-

ments with interest, and it seems to us that there are some vital objections

which should receive consideration before the bills are reported out, either

In their present or amended form. One of the bills is entitled "A bill to

Include within the meaning of every contract, combination in the form of

trust or otherwise, conspiracy, and restraint of trade or commerce among

the several States, or with foreign nations, and within the meaning of the

word monopolize certain definite offenses and to prohibit the same." Under the

provisions of this proposed bill it occurs to us that the acquisition of small rail-

roads' which are so located as to be mere feeders or supplements of existing rail-

roads' could not be acquired by the larger systems with any degree of safety. As

vou know a great many of these smaller roads can only exist when they are con-

nected with some of the larger systems. If operated alone they would neither

eive service to the public nor furnish anywhere near adequate revenue to

Dav expenses The bill would also seem to prohibit the consolidation of any

lines of business which in any sense may be engaged in interstate commerce, if

there has been any evidence whatever of competition between them prior to

the consolidation. It occurs to us that such a stringent law would work rather

to the detriment of the public than for its interest.
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Another provision of this bill seems to prohibit even conference betweea
representatives of railvrays with a view of arranging through routes and
rates. Under the interstate-commerce act through routes and rates must be
established as between all points. If a reasonable conference can not be
secured, it seems almost impossible to arrange through routes and rates.

Another bill proposed prevents the election of directors in one company when
they are interested as directors, officers, agents, or employees in other com-
panies. This bill would tend to retard a proper business arrangement rather
than to work in the interest of the public generally.

We have understood that your committees, as well as the President, have
asked a full consideration by all parties in interest of these bills. We trust the

suggestions we have made will receive consideration at the hands of the com-
mittees having them in charge.

With best personal regards, we are, yours, truly,

Stevens, Millee & Elliott,
By J. M. Elliott.

Mr. McGiLLicTJDDY. Just to what point are the letters ?

Mr. FitzHeney. They discuss all three of the bills.

STATEMENT OF MR. JULIUS GARST, WORCESTER, MASS.

Mr. Gaest. Mr. Chairman and gentlemen, I appear here as a manu-
facturer. My only purpose in appearing before your committee
on this subject is that I make an article which I should like to market.
I have no particular interest in the protection of prices of trade-

marks. I desire to market the goods that I manufacture, and if I
can be informed how I can do that without the use of a trade-mark,
the problem is solved for me. If you will concede that the use of a

trade-mark or brand is necessary in the marketing of any article,

other than a common comjnodity, why, then, I think I can convince
you that trade-marks are inadequately protected under the present
law ; but I wish to emphasize the fact that my only interest in trade-
marks is that I desire to market a certain line of goods. Last year
I had two agents in New York handling this line of goods—or this

article of goods.
The Chaieman. What is the reason for not telling us what it is ?

Mr. Gaest. It is known as a porch curtain.

The Chaieman. You need not be delicate about it. Tell us what
it is.

Mr. Gaest. Not at all. It is a porch shade that I sell under the
name of " Shredwood curtaiii."

It was handled by two agencies in New York and one in Balti-
more. I stipulated the jobbing price. The New York concern sold
at less than the price stipulated by me. The Baltimore house wrote
and said, " "We will not handle j^our article for the reason that the
concern in New York sells at a price less than we sell."

Now, as I said, that is not the primary object, the maintenance
of the price, although I will confess that I have some sympathy
and feeling that would, under any conditions, impel me to permit
any one that handles goods to make a margin of profit. I have heard
the expression used, " What difference does it make to you, so long
as you get your price." On two scores it makes a difference. In
the first place, I never desired to have anybody work for me for-

nothing; and in the second place, no one would work for me long
for nothing. The second is the dominant factor in trade. Every-
body must get a margin of profit, or he ceases to do business, and on
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that score it is essential, in carrying on any business beyond the

bounds of a man's own premises, where he can put out to his neigh-
bors corn or potatoes from hand to hand, that it is necessary to have
some fixed price. That does not apply to common commodities, and
I wish to make that distinction. Flour, unbranded, is a common,
commodity. Flour, in my understanding, if it bears a brand, ceases
to be a common commodity. Now, it is all right that there should
be, perhaps, a law prohibiting the fixing of any price on a common,
commodity.
The Chairman. Well, is there any flour marketed at all that is

not marketed under some brand ?

Mr. Gaest. I do not know of any.

The Chairman. I never heard of any. I think that every miller

that turns out flour has some brand, and some mills have several

brands of flour.

Mr. Garst. There is no objection to the removal of the brand and
marketing it under no brand. Let us assume that there is a price that

goes with the brand—that the retailer wants to sell that flour for a

less price; let him remove the brand, put on another brand, or the

manufacturer might send him flour without a brand that he can
use, but if the manufacturer advertises his flour and claims for it

certain superiority, it is necessary for his own protection that the

flour should sell at the price he fixes.

Now, I repeat that the maintenance of the price is not the main
consideration. It is the marketing of his flour. If it is an article

that would sell to 100 dealers in a town, and one dealer in that town
considers it to his interest to exploit that article and sell it at actual

cost or less than cost, as is sometimes done, exploiting an article to

draw trade to his store, he uses a name, a name that has obtained a

value through the advertising or reputation of the superiority that

it has acquired. It never is a common commodity. It makes no

difference to the producer of coffee what the dealer sells it for. No
one gains anything especially by selling coffee at a very greatly

reduced price.

The Chairman.' He may do so temporarily. Take that all tor

granted, do you use a trade-mark? What legislation is it that yom

want? . . .

Mr. Garst. I operate as an individual. I want certain restrictive

legislation repealed. I want distributors to distribute my goods. I

want to market my goods. That is all I want. I want to be able to

mark my goods economically. There is not sufficient profit on my
goods to enable me to send out individual agents. I must use the

agency of jobbers. » -r i ^
The Chairman. Do you not mark your goods now? 1 do not

understand what you mean by marking your goods.

Mr. Garst. I have to use a trade-mark.

The Chairman. Do you want any act of Congress asking you to

sell your goods? You certainly do not want to do that?

Mr. Garst. No. I want to use a trade-mark.

The Chairman. You do use it now.

Mr. Garst. Well, I want to be able to protect that trade-mark.

The Chairman. Oh, yes.
_ j, ,-,.

Mr. Garst (continuing). With a view of enabling me to market

my goods.

74414—VOL 2—14 2
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Mr. Nelson. You want the right to fix the price to the consumer,

do you?
Mr. Gaest. I want the right to fix the price to the consumer. 1

can do that now, under certain conditions, so long as I retain owner-

ship. These decisions in the Supreme Court do not touch upon the

question of fixing the price as long as I retain ownership. If I con-

sign my goods to the jobber, or if I consign my goods to the retailer,

so long as they are consigned, I can save the price ; but as soon as I

part with ownership then I can say nothing about the price.

And under this recent decision, in which it is stated that the right

to fix price does not follow beyond the ownership, I repeat that it

is not a question of the goods—I am perfectly willing that the goods

shall be sold at any price; but I do not want the abuse of my name
to my disadvantage. I do not want that name exploited in a way
which will alienate others, or take away the incentive from himdreds
of others to handle my goods. It is a very simple case.

Mr. Nelson. How would you prevent it?

Mr. Gaest. Give me the right to fix the price on my individual

goods. As I have said, I can do that now as long as I can retain

ownership in the goods, but it is difficult for me to retain ownership
from myself to the consumer. I have to use the agency
The Chaieman (interposing). After you have parted with all

title to the property, you want an act of Congress authorizing you
to follow it into the hands of the owner of the property and allow
you then and there to fix a price for the consumer to pay, is that your
proposition ?

Mr. Gaest. Excuse me, I do not part with title to the name; I do
part with title to the goods. He can do as he chooses with the goods,
but I do not want him to sell below the price I stipulate, so long as
aiy name is attached to it.

The Chaieman. Well, nobody can use the name. The consumer
does not use the name; he uses, for instance, your porch shade; he
can tear the name oflF of it ?

Mr. Gaest. I am perfectly willing that he shoyld do that; but I

do not want him to advertise it in the papers as Shredwood curtain

;

he can advertise it in the paper as Jones's curtain, or the ABC
curtain; that does me no harm. But when he sells Shredwood cur-
tains at half price, there will be a dozen other dealers who will not
want to handle Shredwood curtains. I have a further statement
here which I will not undertake to read, but I would like to have the
privilege of incorporating it in the record.

The Chaieman. You will be given the privilege of printing it as
a part of your remarks.

(The statement referred to is as follows:)

The fallacious phrase that competition is the life of trade has been almost
a fetish in this country. Diversity in production is the life of trade.

It is a misnomer to call underselling competition. It is commercial war, un-
less the cost of production is lower in one case than in another. When a m'anu-
fiicturer finds it uneconomical to market his goods without the services of
middlemen and is debarred from maintaining both the jobbing and retail prices
by an agreement, he is placed at a disadvantage and may be obliged to close
his shop or sell to a concern that can operate it in conjunction with another of
the same liind or with one that differs in kind.
No manufacturer should be obliged to compete against himself to continue in

business nor be limited in output to one store as the only practical way to
maintain a uniform price.
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If It Is true that every man is entitled to the fruit of his labor so long as
ne does not unjustly injure another, it ought to be possible for him to maintain
the price of goods of his make after parting with their possession. It surely
ought not to be possible for anyone to adopt the policy of ejqiloiting a trade-
marked article under the trade-mark name of the owner if the owner of the
trade-mark objects. If there were trade-marked products that could not be
duplicated under other names, competition might be prevented to the detriment
of the public.

In an able article by Theodore N. Vail, in the Atlantic Monthly of March 3,

1913. he says:
" Where competition in any field is carried on at a reasonable profit it may

be the result of agreement expressed or implied, or it may be that observation
or experience of the cost and destruction of aggressive competition, lead to the
exercise of a reasonable restraint in the method and efforts of all to increase
business and maintain profits. So long as business is above normal, or is

even normal, it is easy for competitors to maintain prices or to observe agree-
ments; but when business is subnormal and h;'rd to obtain, while at the snme
time expenses are constant, charges are continuous, and business at or below
cost is better than none, no agreement or understanding, expressed or implied,
without penalty, will be long observed.

" Competition, so-called, in any enterprises carried on at unreasonable profits

Is. without question, .ilways the result of some understanding or agreement im-
plied or expressed. Unreasonable profits are bound sooner or later to intro-

duce new conditions and new cempetitors in any field, whether stationary or
growing. It is this that has given rise to the belief in the great virtues of
competition.

" Competition is induced by many causes—^by a desire to meet and share an
Increasing demand for, or consumption -of, any commodity or service at normal
profits: or to obtain a share of a business in which profits are very attractive

and tempting: or to share in an increasing business with excessive profits.

The object may be to create a permanent, continuing, and profitable business,

and to obtain, at reasonable prices, a fair share of the going or growing busi-

ness; or to create by destructive and aggressive tactics such a situation as will

force a settlement by purchase, combination, or an understanding of some kind,

with an established business; or to promote a business upon the reputation

and success of olhers and sell it to Innocent investors upon misleading state-

ments, either willful or mistiiken.

"The vicious nets assoclfited with aggressive competition are responsible for

much, if not all. of the present antagonism in the public mind to business,

particularly to Inrge business. These vices are the necessary accompaniment
of the methods of destructive competition. The reason for the public's en-

couragement of such competition lies in the belief thnt from it they will derive

some benefit. In the long run, however, the public, as a whole, has never
benefited by destructive competition.

" Xo business can be conducted permanently without some margin over and
above the operating expenses, which must include ample maintenance of its

plant at the highest 'going-concern' standard, while any business can be con-

ducted for fin indefinite period at an an apparent profit at the cost of its plant

or its capital depreciation, so long as they last, and after that for some time

on receivers' certificates. There may be temporary benefit to the consumer

from Tinprofitable prices, but in the end prices must necessarily be restored or

Increased to recoup the lo.«ses of the cut prices and to pay the charges on

capital invested in imnecessary duplication, if such capital is not to be abso-

lutely lost to the investor.
" It must not be forgotten that, In competition of this kind, whether in the

field of industrials or of utilities, the start Is with small business and between

small businesses; the big combination or the big business is a combination fpr

offensive and defensive purposes, and it is to be likened to the survival of the

strongest, if not the fittest. Business and production must be on a large scale

comnipnsTi rate with the consumption and the new methods of production, which

to produce at all must produce by the thousands. Large business or large

production means a large aggregate profit from a small percentage of profit,

while small business or small production must mean a large percentage of

profit or small and unsatisfactory compensation to the producer, or both.

"There is not one act. good or bad, wrong or wright. that is charged to big

business that did not orisiuate with and does not still exist in small business,

wliile big l)u«ine«s has one weakness inherent in its condition which small busi-

ness has not and that is notoriety and publicity. Big business is in the glare of
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sunlight while the smaller business Is more or less in the shade. Big bulness is

more impersonal as to it proprietorship or its ownership or is centered about a

few of those prominently connected with it, while its widespread body of small

proprietors or partners—that is, the shareholders—have no association with it

in the minds of the public and, as a rule, are indifferent to all that is going on
so long as dividends are maintained.

"The settlements of competitive wars always affect the public unfavorably,

not only toward the ones engaged, but toward all other industrial or utility

enterprises. When prices are restored even to a normal and reasonable basis

they are in constant contrast with the cut price of competitive war, and the

consumer is constantly reminded of the differences and resents them; why. It

is hard to say, for there Is no reason why the public should suspect that some
individuals of the public engage in this aggressive competition for any other

than a selfish purpose or for any other benefit than their own, nor is there any
reason why it should be expected that these disastrous competitions would be
carried on beyond the point which the competitors believed best for their own
interests or beyond the point where the purpose of the competition has been
accomplished.

" When those engaged in the competitive warfare end it with profit, that

profit is more or less flaunted in the face of the public and is a constant

offense ; on the other hand, the losses made in the unsuccessful competitions are

soon forgotten. If the losses of the unsuccessful promoters of enterprises worthy,
and unworthy, or of competitive wars or the losses made by speculators and
gamblers were as much talked about and as well known or as much in evidence
as the occasional gains the speculator or undesirable promoter would find fewer
contributors or followers, and competition would be confined to rational and
commendable ends and governed by a decent self-restraint; or if those who did
benefit temporarily by aggressive competition also felt the resultant losses

there would be less encouragement of that kind of competition and a better
feeling on the part of the public toward those industries or utilities which were
trying to operate a business in a legitimate manner and at a reasonable profit.

"Another popular belief is that it is due to competition that prices and
charges have been permanently reduced. Competition may have been a slight

stimulant, but permanently reduced prices are brought about by the protection
which encourages the inventor to create and develop labor and time saving ma-
chines and new and improved methods and devices; by the desire to gain the
profits which reward the study of the wishes, needs, comforts, and luxuries
of the world, for the purpose of bettering the existing ones or creating new
ones ; by the initiative and enterprise which introduced the improved processes
and methods; by the introduction of machinery operated by ordinary labor at
high wages and to take the place of highly skilled labor at comparatively low
wages; but the great Increase in the number of purchasers or consumers and
by the increase in the average purchasing power of each individual ; by the
development of markets of such magniture that large sums could be devoted
t(] the introduction of machinery, processes, and methods which cut producing
cost and enabled a large aggregate profit to be realized on large production and
large scales at low prices and small percentage of profit. Whether the con-
sumers created the producers or the producers the consumers, whether the de-
veloping market produced the Improvements which increased production or
whether the improvements produced the market is diflicult to determine, but
one thing is sure—that the business organization of any community is so de-
pendent upon the community that sooner or later any effect, whether for good
or for bad, is bound to be felt over the whole."

Competitive struggles should be carried on in efforts to excel in workmanship
and in inventions and not along the lines of lessening of wages and increasing
of hours of labor. To this end the cooperation of jobbers and retailers is essen-
tial in the marketing of goods economically. Such cooperation does not pre-
vent rival concerns from selling their outjputs at whatever prices they may
8ee fit.

Speaking of Walter Bagehot's Darwinian ideas. President Hadley, of Tale,
said

:

" In these twentieth century days, when competition is regarded not as an
axiom or postulate of political economy, but simply as an important incident in
its development, it is difficult for us to understand the courage that was in-
volved 40 years ago in publishing two critical essays in which competition was
regarded not as a standard to which all things must conform, but as one
among several alternative phases or modes of social service, whose relative
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Claims were to be Investigated and relative merits judged by their applicability
to given conditions."
To a manufacturer who seeks a market beyond the limits of his own shop

and to that end requires the cooperation of jobbers and retailers, it is dis-
heartening to find that, if it is necessary to expend time and money to create
a demand for his article and he does so, he is debarred from protecting it
against the despoliation of aggressive cut-rate stores, whose policy Is to exploit
regardless of the injury to others.
Untrade-marked goods may under certain conditions be exploited without

injustice to any one and to the advantage of the public, especially so when
through an agreement prices are unduly raised. The antitrust law may well
be invoked against combinations. To apply it to a single individual and the
output of Individual factories, especially to classes of goods that can not be
profitably marketed wthout advertising. Is a radically different proposition.

Prior to the enforcement of the antitrust law a court said : "A proprietor has
a right to maintain a fixed price, and it would not comport with the dignity of
the court to declare a policy valid and then deprive it of the essential weapon
necessary for the enforcement."

Mr. Gaest (continuing). And there are some other matters here
also that I have that I should like to include as a part of my re-

marks. I have a decision of the courts in England in the case of
Kodak, Limited, against Gamage, in which the position taken by the
Kodak Co. Avas sustained by the high court of England.
Mr. McCoT. What position; on price fixing?
Mr. Gaest. Yes; on price fixing. The goods were sold with cer-

tain conditions of sale, and the goods were accepted on those con-
ditions.

The Chaieman. The decision to which you refer may be inserted
in the record at this point.

(The decision referred to is as follows:)

1900. K. No. 1095. In the high court of justice. King's Bench division. Writ
issued the 12th of December, 1900. Between Kodak, Limited, plaintiffs, and
A. W. Gamage, Limited, and F. Wade, defendants.

STATEMENT OF CLAIM.

1. The plaintiffs are manufacturers of and dealers by wholesale and retail

in photographic materials. The defendants Gamage are dealers by retail in

(among other things) photographic materials
2. It is and was at all material times, as the defendants well knew, the prac-

tice of the plaintiffs to sell their goods to dealers at a discount from their list

prices upon the conditions set forth in their discount sheet, as follows

:

CONDITIONS or SALE.

Our goods are sold to the trade and discount allowed thereon on condition

that they are resold on the following terms

:

(1) Only retail or to the profession on the following conditions:

(o) Retail : Not under the prices published in our current price list.

(&) To the profession: For their own use only and at not more than 10 per

cent discount off list prices.

(2) That films and papers shall be sold only In original sealed packages.

Dealers de.siring to resell wholesale wiU be required to enter into a special

agreement with us.

By " the profession " in the said conditions of sale is meant professional pho-

tographers.
3. Since the month of June, 1899, the defendants Gamage have made persist-

ent efforts to Induce dealers who have purchased the plaintiffs' goods on the

conditions aforesaid to resell same to the said defendants, in breach of the said

conditions; that is to say, either retail below the said list prices or wholesale,

without having entered into any such special agreement as aforesaid ; and In
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some instances they have succeeded in inducing such dealers to break their said
contracts with the plaintiffs by reselling the said goods as aforesaid.

4. In particular the defendants Gamage induced the persons following at or
about the dates mentioned to resell goods of the plaintifEs as aforesaid, viz

:

September, Banks and Graves.
November, 1899, Dale.
October, 1809, Elliott.

September and October, 1899, the defendant Wade.
Until after discovery, the plaintiffs are unable to give better particulars of

the matters alleged.

5. In or about the months of September and October, 1900, the defendant
Wade purchased certain goods of the plaintiffs on the condition aforesaid, and
he resold or parted with the same to the defendants Gamage in breach of his

contract as aforesaid, as the defendants Gamage well knew. In the month of
October the defendants Gamage offered the said goods for sale, and resold some
of the same by retail under the said list prices.

6. Alternatively the defendant Wade purchased the said goods last referred

to, as agent for himself and the defendants Gamage, and as such agent fraudu-
lently pretended that he intended to observe the said conditions, while in fact

neither he or they intended to observe the said conditions, but intended that
the said goods should be taken possession of by the defendants Gamage and
resold by retail under the said list prices ; and also fraudulently pretended that

he was a dealer by retail in photographic materials while in fact he was not a
dealer in the said goods at all.

7. The defendants have frnudulently conspired to obtain goods, and have
obtained goods, of the plaintiffs, namely, the goods referred to in paragraphs 5
and 6 hereof, by the false pretenses aforesaid.

8. The defendants Gamage have obtained possession of goods sold by the plain-

tiffs upon and subject to the conditions aforesaid, namely, the goods respectively
referred to in paragraphs 4 to 6 hereof, inclusive, with notice that such goods
were so sold and have unlawfully dealt with the same by reselling them by re-

tail under the said list prices in breach of the said conditions.

9. By reason of the wrongful acts of the defendants aforesaid, the plaintiffs

have suffered damage.
The plaintiffs' claim is for: (1) Damages for breach of contract, (2) damages

for fraud and conspiracy, (3) an injunction to restrain the defendants and
each of them and his servants and agents from selling or offering for sale or
otherwise dealing with goods obtained from the plaintiff's in breach of the con-
ditions upon which the same were obtained from the plaintiffs. (4) An injunc-
tion to restrain the defendants A. W. Gamage (Ltd.) from inducing, or seeking
to induce, purchasers of the goods of the plaintiffs to sell or otherwise dispose of
such goods in breach of the conditions upon which the same were sold by the
plaintiffs to such purchasers. (5) Damages for wrongfully inducing such last-

mentioned purchasers to break their contracts with the plaintiffs.

D. M. Kerlt.

Delivered the 8th day of February,- 1901, by Kerly, Son & Verden, of 14 Great
Winchester Street, London, E. C, solicitors for the above-named plaintiffs.

1900 K. No. 1095. In the High Court of Justice, Kings Bench Division, the
Hon. Mr. Justice Day, Judge in Chambers. Between Kodak (Ltd.), plain-
tiffs, and A. W. Gamage (Ltd.) and F. Wade, defendants.

Upon hearing the solicitors for the plaintiffs and for the defendants and upon
reading the statement of claim delivered on the 8th day of February, 1901, It is

ordered that A. W. Gamage (Ltd.) and P. Wade, the defendants, and each of
them and their and his servants and agents be perpetually restrained from sell-

ing or offering for sale or otherwise dealing with goods obtained from the plain-
tiffs' Kodak (Ltd.) in breach of the conditions upon which the same were ob-
tained from the plaintiffs and that the defendants A. W. Gamage (Ltd.) be per-
petually restrained from inducing or seeking to induce purchasers of the goods
of the plaintiffs to sell or otherwise dispose of such goods in breach of the con-
ditions upon which the same were sold by the plaintiffs to such purchasers and
that the defendants do pay the plaintiffs' costs of this action and that all fur-
ther proceedings in this action be stayed.

Dated the 27th day of March, 1901.
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Mr. Gaest. I have here also two articles from the press which I
would like to have inserted in the record. The first is from the Out-
look of January 7, 1914, and is entitled " Unfair competition," and
the second is from the Pharmaceutical Era, and is entitled " Court
upholds one price for all."

(The papers referred to are as follows:)

UNFAIR COMPETITION.

The two evil extremes of commerce are unrighteous monopoly and unfair com-
petition.

The second is almost as bad as the first—almost, but not quite. In laboring,
as It has labored for the last 10 years, to correct the first evil the country haa
lost sight of the second. Perhaps this is partly due to the fact that unfair
competition is one of the elements of unrighteous monopoly. Take the question
of railway rebates. When the railways gave your competitor a rebate on his
freight bills and did not give the same rebate to you, it promoted unfair com-
petition ; it enabled him to compete unfairly with you.

Public opinion has so developed during the last 10 years that rich man,
poor man, consumer, producer, manufacturer, and financier are now unani-
mously agreed that unrighteous monopoly Is an individual and social evil to be
forbidden and suppressed by the Government. This Is an admirable achieve-
ment. But in the warfare—for it has been warfare which has produced this

achievement—there has been used a shibboleth which has had a confusing
effect even upon men of intelligence and the best intentions. " Free competi-
tion " is this shibboleth. It has been used even by men of the best intentions to

defend commercial practices which constitute unfair competition. In an
article on another page a New Yorii lawyer who has made a special study of

the sub.iect defines unfair competition and shows what has been the attitude

toward it of the courts and governments of other nations. Among those who
have been the first to feel the harmful effects of unfair competition are the
manufacturers of nationally advertised goods. They claim that cut prices of

these nationally advertised articles is an injustice to them, and is harmful to

the consumer. We think they are right. As a definite and practical Illustra-

tion let us take The Outlook.
After many years' labor with such talents, energy, and capital as they

possessed, the publishers of The Outlook have created for it a nntional name
The retail price of The Outlook is 10 cents. Any dealer who sells It for less

than 10 cents is doing an injustice to the publishers, because he creates the

Impression in his community that the article is really not worth 10 cents, a
fact which The Outlook has been advertising and insisting upon. Second, he

does an injustice to the community. If Mr. A pays 10 cents for The Outlook

and Jlr. B pays 8 cents for The Outlook, there is the same principle of rt>bates

which was involved in the railway cases. It is a distinct advantage to the

people of the United States to know that an article with a uatiouMl reputation

can be bought only at one price, and In any shop or store in any town or city

In the country. The man who argues against this proposition and says it is

advantageous to him to buy The Outlook for 8 cents, if he can get it at 8 cents

Instead of the advertised price, 10 cents. Is using the same selfish appeal that

the supporters of rebates in the railway cases used.

To prohibit unfair retail prices of nntionally advertised articles is not a

violation of free competition. If The Outlook maintains its retail price every-

where of 10 cents, and the paper is not worth 10 cents, some other publisher

will come along with either a better paper at the same price or an equally good

paper at a less price. That is the principle of free competition. What un-

righteous monopoly has done is to prevent or to endeavor to prevent the other

publisher from his free opportunity to compete.
, , , ^ . ^

Judging frm the bills to regulate business which have been introduced into

Congress by the administration, we think the administration is itself suffermg

front this confusion of thought. It does not distinguish unfair competition

from free competition. How can the two things be distinguished? How can

vou forbid one without throttling the other?

The problem seems to us to be a simple one. We would have no prohibitory

legislation forbidding "cut prices," but we would have permissive legislation
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allowing the manufacturer and advertiser to make a contract under the com-
mon law with the dealer that the dealer will not cut the advertised price. H
the dealer breaks this contract, the manufacturer is to be permitted to refuse

to do business with him exactly as he is permitted to refuse to do business

with the retailer who declines to pay his bills. This was the situation 10,

15, 25 years ago. One of the great collar manufacturing firms of Troy was,

we believe, the first to introduce this relation between the manufacturer and
the retailer in the United States. It -worked well and satisfactorily until some
of the extreme advocates of free competition conceived the notion that a con-

tract between a manufacturer of a specific article and the retailer of that

article was unrighteous monopoly. The way to promote free competition Is

to prevent a manufacturer from obtaining an artificial monopoly of all the

goods in his field', at the same time permitting him to make his free agreement
with the individuaj retailer. If It were conceivable that one manufacturer
could obtain a monopoly of producing all the watches in the United States, it

would, of course, be unwise and un.1ust to allow him to fix the retail price of

a watch through the dealer. If, however, Messrs. A & Co. fix the retail price

of their watch at $50, when it is worth only $25, the remedy Is not to permit
the retailer to cut the price, but to permit another manufacturer to come in

with a $25 watch.
We repeat, no intelligent man asks the Government to prohibit " cut prices "

;

but we think the intelligence of the country does demand that the Govern-
ment shall permit the private manufacturer to fix by private contract the
resale price of the article which his genius has created.

COURT UPHOLDS ONE PRICE FOR ALL.

In the maze of decisions rendered during the past two years by the United
States court of appeals and by the United States Supreme Court in the now
famous Sanatogen case, the Gillette Safety Razor case, and other suits in which
the right of the nianiifatturer to fix the retail sales price was the issue, there
has been no pronouncement of such really sensational import as that just given
in the Fisher Flatiring aiills case. In view of the attitude of President Wilson
in urging antitrust legislation this decision is held by constitutional lawyers to
be one of the most important in recent years.
The case itself was a replica of similar suits—a manufacturer of flour brought

suit against a retail rle:iler who cut the price of the article contrary to agree-
ment. The dealer's right to cut prices was upheld by the lower courts, but
when an appeiil was made to the supreme tribunal the lower court decisions
were reversed, and by a vote of eight to one the milling company was granted
an injunction and damages.
The advocates of a " one-price-for-all " policy in merchandising are given

more real encouragement in the concluding paragraph of the court's findings
than in all similar decisions during the past decade

:

" The true competition is between rival articles—a competition in excel-
lence—which can never be maintained if, through the perfidy of the retailer
who cuts prices for his own ulterior purposes, the manufacturer is forced to
compete in prices with goods of his own production', while the retailer recoups
his losses on the cut price by the sale of other articles at or above their reason-
able price. It is a fallacy to assume that the price cutter pockets the loss. The
public makes it up on other purchases. The manufacturer alone is injured,
except as the public is also injured through the manufacturer's inability in the
face of cut prices to maintain the excellence of his product. Fixing the price
on all brands of high-grade flour is a very different thing from fixing the price
on one brand of high-grade flour. The one means destruction of nil competition
and of all Incentive to increased excellence. The other means heightened com-
petition and intensified incentive to increased excellence. It will not do to say
that the manufacturer has not interests to protect by contract in goods after he
has sold them. They are personally identified and morally guaranteed by his
mark and his advertisement."

Mr. Garst. I also desire to have inserted an article by Mr. Louis
D. Brandeis, entitled " Cutthroat prices," which appeared in Harper's
Weekly for November 15, 1913.

The Chairman. That may be inserted at this point:
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(The article referred to is as follows)

:

Cutthroat Pbices.

[By Louis D. Brandels.]

THE COMPETITION THAT KILLS.

" I can not believe," said Mr. Justice Holmes, " that In tlie long run the
public will profit by this course, permitting knaves to cut reasonable prices
for mere ulterior purposes of their oven, and. thus to impair, If not destroy, the
production and the sale of articles which it is assumed to be desirable the
people should be able to get."
Such was the dissent registered by this forward-looking judge when, two

years ago, the Supreme Court of the United States declared invalid contracts
by which a manufacturer of trade-marked goods sought to prevent retailers
from cutting the price he had established.' Shortly, before the court had held
that mere possession of a copyright did not give the maker of an article
power to fix by notice the price at which it should be sold to the consumer.*
And now the court, by a , five-to-four decision, has applied the same rule to
patented articles, thus dealing a third blow at the practice of retailing nation-
ally advertised goods at a uniform price throughout the country."

Primitive barter was a contest of wits, instead of an exchange of ascertained
values. It was, indeed, an equation of two unknown quantities.
Trading took its first great advance when money was adopted as the medium

of exchange. That removed one-half of the uncertainty incident to a trade

—

but only one-half. The transaction of buying and selling remained still a
contest of wits. The seller still gave as little in value and got as much in
money as he could. And the liiw looked on at the contest, declaring solemnly
and ominously :

" Let the bus'er beware." Within ample limits the seller

might legally lie with impunity; and, almost without limits, he might legally

deceive by silence. The law gave no redress because it deemed reliance upon
sellers' talk unreasonable; and not to discover for oneself the defects in an
article purchased was ordinarily proof of negligence. A, good bargain meant
a transaction in which one person got the better of another. Trading in the
" good old days " Imposed upon the seller no obligation either to tell the truth,

or to give value, or to treat all customers alike. But In the last generation
trade morals have made great strides. New methods essential to doing busi-

ness on a large scale were introduced. They are timesaving and labor-saving,

and have proved also conscience-saving devices.

The greatest progress in this respect has been made in the retail trade, and
the first important step was the introduction of the one-price store. That
eliminated the constant haggling about prices and the unjust discrimination
among customers. But it did far more. It tended to secure fair prices ; for it

compelled the dealer to make, deliberately, prices by which he was prepared
to stand or fall. It involved a publicity of prices which invited a comparison
in detail with those of competitors, and it subjected all his prices to the
-criticism of all his customers. But while the one-price store marked a great
advance, it did not bring the full assurance that the seller was giving value.

The day's price of the article offered was fixed, and every customer was treated

alike; but there was still no adequate guaranty of value, both because there

was ordinarily no recognized standard of quality for the particular article

and because there was no standard price even for the article of standard
quality.

Under such conditions the purchaser had still to rely for protection on his

own acumen or on the character and judgment of the retailer, and the indi-

vidual producer had little encouragement to establish or to maintain a repu-

tation. The unscrupulous or unskillful dealer might be led to abandon his

goods for cheaper and inferior substitutes. This ever present danger led to

an ever widening use of trade-marks. Thereby the producer secured the

reward for well doing and the consumer the desired guaranty of quality.

Later the sale of trade-marked goods at retail in original packages supplied

a further assurance of quality, and also the assurance that the proper quan-

1 Dr. Miles Medical Co. v. Park & Sons Co., 220 TJ. S., 409.
2 Bobbs Merrill Co. v. Straus, 210 U. S., 339.
' Bauer v. O'Donnell, 229 U. S., 1.
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tity was delivered. The enactment of the Federal pure-food law and similar

State legislation strengthened these guaranties.
But the standard of value in retail trade was not fully secured until a

method was devised by which a uniform retail selling price was established for

trade-marked articles sold in the original package. In that way, widely
extended use of a trade-marked article fostered by national advertising could
create both a reputation for the article and a common knowledge of its estab-

lished selling price or value. With the introduction of that device the evolu-

tion of the modern purchase became complete. The ordinary retail sale—the
transaction which had once been an equation of two unknown quantities

—

became an equation of two known quantities. Uneertaity in trade is elimi-

nated by "A dollar and the Ingersoll watch " or " Five cents and the Uneeda
Biscuits."

THE COURl'S PROHIBITION.

Such is the one-price system to which the United States Supreme Court de-

nied its sanction. The courts of Great Britain had recognized this method of
marketing goods as legal. The Supreme Court of Massachusetts had approved
It. The Supreme Court of California has wholly approved it. The system was
introduced into America many years ago and has become widely extended. To
abandon it now would disturb many lines of business and seriously impair the
prosperity of many concerns.
When the United States Supreme Court denied to makers of copyrighted or

patented goods the power to 13x by notice the prices at which the goods should
be retailed, the court merely interpreted the patent and copyright acts and
declared that they do not confer any such special privilege. But when the court
denied the validity of contracts for price maintenance of trade-marked goods,
it decided a very different matter. It did not rest its decision upon the inter-
pretation of a statute; for there is no statute which in terms prohibits price
maintenance, or, indeed, deals directly with the subject. It did not refuse to
grant a special privilege to certain manufacturers, it denied a common right to
all producers. Nor does the decision of the court proceed upon any fundamental
or technical rule of law. The decision rests upon general reasoning as to
public policy, and that reasoning is largely from analogy.

THE DEMANDS OP PUBLIC POLICY.

When a court decides a case upon grounds of public policy the judges be-
come, in effect, legislators. The question then involved is no longer one for
lawyers only. It seems fitting, therefore, to inquire whether this judicial legis-
lation is sound—whether the common trade practice of maintaining the price
of trade-marked articles has been justly condemned. And when making that
inquiry we may well bear in mind this admonition of Sir George Jessel, a very
wise English judge

:

" If there is one thing which more than any other public policy requires. It

Is that men of full age and competent understanding shall have the utmost
liberty of contracting, and that their contracts, when entered into freely and
voluntarily, shall be held sacred and shall be enforced by courts of justice.
Therefore you have this paramount public policy to consider, that you are not
lightly to interfere with this freedom of contract."

THE COTJKT'S OBJECTION.

The Supreme Court says that a contract by which a producer binds a retailer
to maintain the established selling price of his trade-marked product is void,
because it prevents competition between retailers of the article and restrains
trade.

Such a contract does, in a way, limit competition; but no man Is bound to
compete with himself. And when the same trade-marked article is sold in
the same market by one dealer at a less price than by another, the producer,
In effect, competes with himself. To avoid such competition the producer of a
trade-mnrked article often sells It to but a single dealer in a city or town, or he
establishes an exclusive sales agency. No one has questioned the legal right
of an Independent producer to create such exclusive outlets for his product But
if exclusive selling agencies are legal, why should the individual manufacturer of
a trade-marked article be prevented from establishing a marketing system
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But the Supreme Court says that a contract which prevents a dealer of trade-marked articles from cutting the established selling price, restrains trade In

a sense every contract restrains trade; for after one has entered into a con-
tract he IS not as free in trading as he was before he bound himself. But the
right to bind oneself is essentia! to trade development. And It is not every
contract in restraint of trade, but only contracts unreasonably in restraint of
trade which are mvalid. Whether a contract does unreasonably restrain
trade is not to be determined by abstract reasoning. Facts only can be safely
relied upon to teach us whether a trade practice is consistent with the general
welfare. And abundant experience establishes that the one-price system which
marks so important an advance in the ethics of trade, has also greatly in-
creased the efficiency of merchandising not only for the producer but for the
dealer and the consumer as well.

THE PBODUCEES' PLEA.

If a dealer is selling unknown goods or goods under his own name, he alone
should set the price; but when a dealer has to use somebody else's name or
brand in order to sell goods, then the owner of that name or brand has an
Interest which should be respected. The transaction is essentially one between
the two principals—the maker and the user. All others are middlemen or
agents; for the product is not really sold until It has .been bought by the con-
sumer. Why should one middleman have the power to depreciate in the
public mind the value of the maker's brand and render it unprofitable not only
for the maker but for other middlemen? Why should one middleman be
allowed to indulge in a practice of price cutting which tends to drive the
maker's goods out of the market and in the end interferes with people getting
the goods at all?

CUT PRICES—THE " MISLEADEB."

When a trade-marked article is advertised to be sold at less than the stand-
ard price It is generally done to attract persons to the particular store by the
offer of an obvi9usly extraordinary bargain. It Is a bait—called by the dealers
a " leader." But the cut-price article would more appropriately be termed a
" misleader "

; because ordinarily the very purpose of the cut price is to create

a false Impression.
The dealer who sells the dollar Ingersoll watch for 67 cents necessarily loses

money in that particular transaction. He has no desire to sell any article on
which he must lose money. He advertises the sale partly to attract customers
to his store ; but mainly to create in the minds of those customers the false im-

pression that other articles in which he deals and which are not of a standard
or known value will be sold upon like favorable terms. The customer is ex-

pected to believe that If an Ingersoll watch is sold at 33i per cent less than
others charge for it, a ready4o-wear suit or a gold ring will be sold as cheap.

The more successful the individual producer of a trade-marked article has been
in creating for it a recognized value as well as a wide sale, the greater is the

temptation to the unscrupulous to cut the price. Indeed, a cut-price article can
ordinarily be effective as a " misleader " only when both the merits and the

established selling price are widely known.
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HOW CUT PRICES I-ITJKT.

The evil results of price cutting are far-reaching. It is sometimes urged

thnt price cutting of a trade-niprked article injures no one; that the producer

is not injured, since he received his full price in the original sale to jobber or

retailer; and indeed may be benefited by increased sales, since lower prices

ordinarily stimulate trade; that the retailer can not be harmed, since he has

cut the price voluntarily to advance his own interests; that the consumer is

surely benefited because he gets the article cheaper. But this reasoning Is

most superficial and misleading.
To sell a dollar Ingersoll watch for 67 cents injures both the manufacturer

and the regular dealer, because it tends to make the public believe that either

the manufacturer's or the dealer's profits are ordinarily exorbitant; or, In

other words, that the watch is not worth a dollar. Such a cut necessarily im-

pairs the reputation of the article and, by impairing reputation, lessens the

demand. It may even destroy the manufacturer's market. A few conspicuous
" cut-price sales " in any market will demoralize the trade of the regular deal-

ers in that article. They can not sell it at cut prices without losing money.
They might be able to sell a few of the articles at the established price: but

they would do so at the risk to their own reputation. The cut by others, if

known, would create the impression on their own customers of having been
overcharged. It is better policy for the regular dealer to drop the line alto-

gether. On the other hand, the demand for the article from the irregular

dealer who cuts the price is short lived. Tlie cut-price article can not long
remain his "leader." His use for it is sporadic and temporary. One "leader"
Is soon discarded for another. Then the cut-price outlet is closed to the pro-

ducer ; and, meanwhile, the regular trade has been lost. Thus a single promi-
nent price cutter can ruin a mtirket for both the producer and the regular
retailer. And the loss to the retailer is serious.

On the other hand, the consumer's gain from price cutting is only sporadic
and temporary. The few who buy a standard article for less than its value do
benefit—unless they have, at the same time, been misled into buying some other
article at more than its value. But the public generally is the loser;, and the
losses are often permanent. If the price cutting is not stayed, and the manu-
facturer reduces the price to his regular customers in order to enable them to

retain their market, he is tempted to deteriorate the article in order to pre-

serve his own profits. If the manufacturer can not or will not reduce his price
to the dealer, and the regular retailers abandon the line, the consumer suffers"

at least the inconvenience of not being able to buy the article.

PRICE MAINTENANCE IS NOT PRICE FIXING.

The Independent producer of an article which bears his name or trade-
mark—be he manufacturer or grower—seeks no special privilege when he
makes contracts to prevent retailers from cutting his established selling price.
The producer says in elfect: "That which I create, in which I embody my
experience, to which I give my reputation, is my property. By my own effort
liave created a product valuable not only to myself, but to the consumer; for
I have endowed this specific article with qualities which the consumer des'res,
and which the consumer should be able to rely confidently upoa receiving when
he purchases my article in the original package. To be able to buy my article
with the assurance that it possesses the desired qualities, is quite as much of
value to the consumer who purchases it as it is of value to the maker who is
seeking to find customers for it. It is essential that the consumer should have
confidence not only in the quality of my product, but in the fairness of the price
he pays. And to accomplish a proper and adequate distribution of product
guaranteed both as to quality and price, I must provide by contract against
the retail price being "ut."
The position of the independent producer who establishes the price at which

his own trade-marked article shall be sold to the consumer must not be con-
fused with that of a combination or trust which, controlling the market, fixes
the price of a staple article. The independent producer is engaged in a busi-
ness open to competition. He establishes his price at his peril—the peri] that
If he sets it too high, either the consumer will not buy or, if the article is
nevertheless popular, the high profits will invite even more competition. The
consumer who pays the price established by an independent producer in a com-
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ol « ft^nii irH.i
"* ^^^"^ "" *'"'* ^^^^' ^^-^ousli its monopoly power, the price

?«rf.^ ri! „ ^ '". ^°"^™o'i ise, the consumer does not pay the price volun-

H.P nHriflvfrt^hl'!^ T '=o,™P'^lsion. There being no competitor he must paythe price fixed by the trust, or be deprived of the use of the article.

Avovv !n!i,'l!'^
-"^^ naturally, played a prominent part in the history of nearlyeveiy American industrial monopoly.

„nrtol^^}'f^'°v,"^L^t"'®''*^ ,^^^°^ S™'th found after the elaborate investigation
undeia:aken by the Federal Bureau of Corporations that

:

" One of the most effective m^ans employed by the Standard Oil Co. tosecure and maintain the large degree of monopoly which it possesses is the
cut in prices to the particular customers, or in the particular markets of its
competitors, while maintaining them at a higher level elsewhere "
And Chief Justice White, in delivering the opinion of the' United States

Supreme Court in the Tobacco Trust case, said

:

" * * * The intention existed to use the power of the combination as a
vantage ground to further monopolize the trade in tobacco by means of trade
conflicts designed to injure others, either by driving competitors out of the
business or compelling them to become parties to a combination—a purpose
whose execution was illustrated by the plug war which ensued and its results,
by the snufC war which followed and its results, and by the conflict which im-
mediately followed the entry of the combination in England and the division
of the world's business by the two foreign contracts which ensued."

Therefore, recent legislative attempts to stay monopoly commonly include
in some form prohibition against the making of cut-throat prices, with a view
to suppressing competition. Such provisions' will be found in the bills proposed
by Senator La Follette, Congressman Stanley, and Senator Cummins to supple-
ment the Sherman antitrust law; and statutes dealing with the subject have
been enacted in several States.

President Wilson urged most wisely that instead of sanctioning and regulat-
ing private monopoly, we should regulate competition. Undoubtedly statutes
must be enacted to secure adequate and effective regulation; but shall our
courts prohibit voluntary regulation of competition by those engaged in busi-
ness? And is not the one-price system for trade-marked articles a most de-
sirable form of regulation?

PRICE CUTTING THE ROAD TO MONOPOLY.

The competition attained by prohibiting the producer of a trade-marked
article from maintaining his established price offers nothing substantial. Such
compettion is superficial merely. It is sporadic, temporary, delusive. It fails

to protect the public where protection is needed. It is powerless to prevent
the trust from fixing extortionate prices for its product. The great corpora-
tion with ample capital, a perfected organI?-ation, and a large volume of
business can establish its own agencies or sell direct to the consumer, and is in

no danger of having its business destroyed by price cutting among retailers.

But the prohibition of price maintenance imposes upon the small and inde-

pendent producers a serious handicap. Some avenue of escape must be sought

by them, and it may be found in combination. Independent manufacturers
without the capital or the volume of business requisite for engaging alone in

the retail trade will be apt to combine with existing chains of stores, or to join

with other manufacturers similarly situated in establishing new chains of

retail stores through whiclr to market their products direct to the consumer.
The process of exterminating the small independent retailer, already hard
pressed by capitalistic combinations—the mall-order houses, existing chains of

stores, and the large department stores—would be greatly accelerated by such

a movement. Already the displacement of the small independent business man
by the huge corporation, with its myriad of employees, its absentee ownership,

and its financier control, presents a grave danger to our democracy. The
social loss is great, and there Is no economic gain. But the process of capitaliz-

ing free Americans is not an inevitable one. It is not even in accord with the

natural law of business. It is largely the result of unwise, man-made, privilege-

creating law, which has stimulated existing tendencies t<5~lnequality instead of

discouraging them. Shall we, under the guise of protecting competition, fur-

ther foster monopoly by creating immunity for the price cutters?
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monopoly's easiest WAT.

Americans should be under no Illusions as to the value or effect of price

cutting. It has been the most potent weapon of monopoly—a means of killing

the small rival to which the great trusts have resorted most frequently. It is

BO simple, so effective. Farseeing organized capital secures by this means the

cooperation of the shortsighted unorganized consumer to his own undoing.

Thoughtless or weak, he yields to the temptation of trifling immediate gain, and
selling his birthright for a mess of pottage becomes himself an instrument of

monopoly.

Mr. Nelson. How long have you been in the business, Mr. Garst?
Mr. Gaest. This business that I have referred to? I started out

in the manufacture of a loom for making what is called short-weft

goods; primarily I started in making matting.
Mr. Nelson. I mean how long have you been in the business of

handling this article, the porch curtain ?

Mr. Gaest. This is the third year that I have been manufacturing
that article.

Mr. Nelson. Have you tried the system of fixing the price to the

jobber and the retailer?

Mr. Gaest. I have.
Mr. Nelson. And you operated in that way until the recent deci-

sion of the Supreme Court?
Mr. Gaest. It was the Miles case, was it not?
Mr. Nelson. Well, the case that denied you that privilege.

Mr. Gaest. I have been connected with another business for 25

years—a proprietary business-^in which I have for 20 years under-
taken to control retail prices.

Mr. Nelson. On trade-marked goods?
Mr. Gaest. Yes; on trade-marked goods.
Mr. Nelson. And what you want is the privilege of going along in

the same way ?

Mr. Gaest. I beg your pardon?
Mr. Nelson. You want Congress to amend the law so that you can

go along in the same way, do you?
Mr. Gaest. Yes, sir.

Mr. Nelson. And that is all you want?
Mr. Gaest. I want to market my goods, that is the primary object

;

and I do not Imow of any other way to adequately protect myself
and protect the retailer, and in the last analysis the consumer.
The Chaieman. Well, after you have parted with all property

rights in your goods, how can you control the disposition of those
goods ?

Mr. Gaest. Well, I would like to have the law so amended that I
would not entirely part with the property rrjjht in the name. I am
perfectly willing to part with the property right in the shade and let

anybody sell it as he chooses—remove the brand ; but when I adver-
tise I must attach some name to my goods.
The Chaieman. Well, the purchaser can not wear the name; he

can not eat it ; he can not use it. He does not do that ; the name does
not shade anything. Take your porch shade; the name does not
shade anything; he uses the shade itself, and not the name.
Mr. Gaest. Well, let me state this: I want to advertise to create a

market. Now, if I should go out and advertise porch shades—there
are half a dozen, and th^ere may be 15 or 20 manufacturers making
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porch shades. Could I afford to spend $5,000 or $1,000 to advertise
porch shades? They would say, "What porch shade?" and the
answer would have to be, " Why, any porch shade you want." To
advertise porch shades in that way to any advantage there should be
a combination. Every manufacturer should pool his interests with
the others, the same as automobiles. Suppose a man says, " I am an
automobile manufacturer " ; and you ask, " What is the name of your
automobile ? " and he says, " Why, it is just an automobile." A man
could not go out and advertise an automobile and spend his money
and have the benefits distributed around in that way. He must men-
tion some specific name as his automobile.
Mr. Nelson. May I inquire as to this—just to get your view as a

practical business man : Suppose Congress gives this right to persons
who have articles that are trade-marked or copyrighted, of fixing

the price to the jobber and to the retailer ; would not that be a very
great privilege which every manufacturer would try to get for
himself, and would not that tend, therefore, to make them seek to

obtain trade-marks and copyrights on nearly everything that went
into the trades?

Mr. Garst. In answer to that, I would say that when one man is

doing a successful business there are many others ready to step in

and establish a similar business, as soon as they see that he is doing
a profitable business. Now, if I have a fixed price on my shade

—

in fact, my trade came into existence somewhat along that line, as

I have stated—it started out as the manufacture of matting first.

The same mechanism was applicable to the manufacture of a shade.
Another concern in this country and a concern in Germany were

making shades. My type of shade was an improvement on the

German type primarily. The margin was so close that I did not

meet expenses last year. There is quite a little waste. It is made
of basswood, and basswood costs $45 a thousand, and is about 33J
per cent waste ; and there was no profit in it. The only thing to do
was to make a different type of shade. There is already a different

type of shade on the market. My type of shade is very much like

the one that is on the market. There are three others, at least, mak-
ing a similar type of shade. Mine, I think, is better than any of the

others. And the competition is not in cutting the price ; the compe-
tition is in making a superior article. Now, we figure that we make
30 cents on a shade; if we make 40,000 shades and sell them at an
expense of from 15 to 20 per cent for the marketing we will make
a nice little profit.

Mr. Nelson. Perhaps it is my dullness, but I do not quite follow

you. I want to get your answer to my question ; is it likely that

others would get the names of their ^ades trade-marked, or get

copyrights, and that they would go into competition with you, and
that that would take care of the consumer?

Mr. Garst. To a very large extent.

Mr. Nelson. And they could fix a price, too?

Mr. Garst. They could fix a price on their shade.

Mr. Nelson. And they would gage their price very largely by

what you would do?
Mr. Garst. Very likely.

Mr. Nelson. Then where is the competition?
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Mr. Gakst. There is competition in the question of excellency and
in getting orders.

Mr. Nelson. In quality?

Mr. Gaest. Yes; they are trying to reach the same market that I

am trying to reach. Now, for me to undersell them would be the

height of folly, because they would meet my price again.

Mr. Nelson. Yes.
Mr. Gakst. That is not competition. You may consider that com-

petition; I consider it commercial war.
Mr. Nelson. The practical result would be that the leading man

in the market would fix the price, and the others would reach that

price, and the consumer would pay the same price, and would only
get the difference in quality?

Mr. Garst. Practically so. The man who has an established

trade—when another man comes into the field if he is a man of

experience he does not come in and reduce the price. Take two men
who are dealing in coal. I do not suppose there is any city in the

United States where the price of coal is not uniform. How can it

be otherwise ? Take Washington, for example ; if a man in the coal

business here advertises coal for 25 cents a ton less than the other
dealers sell it for, the only thing for the other dealers to do is to

reduce their price 25 cents; and then the other man will reduce it

25 cents more, and so on; and sooner or later it is the survival of
the strongest, and one or the other is driven out of business.

Mr. Nelson. But if you have a common price, and you find that
a good thing in keeping up prices, would you not find it a good thing
not to compete in quality?
Mr. Gaest. Well, that might be possible, but is not probable.
Mr. Nelson. Would you not then reach a state of stagnation, and

absolutely noncompetitive conditions?

Mr. Gaest. You are still independent dealers
;
you are competitors

even if the quality is the same. Take the men who are selling granu-
lated sugar, for instance. There may be a difference in granulated
sugar. I have heard that cane sugar is better than beet sugar, but
I have only heard it within a year, and I do not actually know it now.
But here are two men going out and selling granulated sugar, and it

is of the same quality ; but there is competition just the same. They
are not underselling each other in price. I think that is a mistake
to consider underselling as competition. I consider that it is com-
mercial war, and the survival of the strongest.

Mr. DuPEE. Does the English decision, to which you have referred,
include a discussion of a statute that gives the right to the man own-
ing a trade-mark or a copyright to follow his property to the ultimate
consumer ?

Mr. Gaest. I think so. The same principle is in use in Germany.
There is an excellent book published on the subject by Frank Koester,
entitled " The Cost of Inefficiency." He is a German, and quite con-
versant with conditions in Germany, although I think he is living in
America. In that book he states that the price of inefficiency is about
40 per cent. That is not as high as it is in some other utilities. I
understand that in electricity there is but little of the real force con-
served, and it is the same with steam; but it ought not to apply in
commercial affairs. And the present status would tend to drive
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business to department stores and mail-order houses. I quote from
that book:

Competitioa in Amei-lca is a cutthroat thing which ruins business men by
hundreds of thousands to the ultimate disadvantage of the consumer. While
comjpetition is held up as a panacea for trusts, it is in reality the cause of
trusts. Business men in seeking to escape destruction from unbridled compe-
tition, as well as to procure greater gains, were drawn into combinations, which
in turn crushed the more independent business men or forced them to join the
combinations, sacrificing their own business identity. Had competition been
properly regulated and unfair methods prevented by law, trusts could not have
arisen. In Germany, for example, a competitor is not allowed to cut prices
simply for the sake of killing a rival. No such industrial wars are allowed,
as the public realizes that this is the seed of monopoly. Consequently the
trusts, as we know them, do not sprout so readily, and all the turmoil and the
shouting are nipped in the bud. The fetich of free competition has cost the
American public dearly, for free competition includes unfair competition and
leads directly to monopoly (p. 216).

I met a gentleman coming here on the train, and he asked me
"Why do you not correspond with Sears, Eoebuck & Co. or Mont-
gomery Ward & Co., the mail-order houses? They would take your
entire output." This has been suggested to me before.

Mr. DupRE. How would the consumer be hurt by that? How
would he be helped by you limiting the price to him ?

Mr. Gaest. Well, I do not know how to explain. If he—the mail-

order house—would continue the business forever and take the entire

output at my price, that might be so. But let us assume that they

find this year that it is a very good thing, and next year the maiU
order house finds that somebody would make the goods cheaper,

and to that end reduce quality. That might put me out of business.

I have always acted on the belief that it is an advantage to both
producers and consumers to have many distributing agencies. I

think there is more probability of a business being long continued

if many jobbers and retailers cooperate with a given manufacturer
• than to have the entire output go through one mail-order house. A
change in the personnel of one hotvse may be more disturbing than a

few annual changes in many concerns.

Mr. Nelson. In other words, you can not rely on one jobbing cus-

tomer ?

Mr. Garst. I do not think so. It may be for the public interest to

drive me out of business; but I am arguing on the assumption

Mr. Nelson (interposing). Let me interrupt you there. We leg-

islators must legislate for the producers and the jobbers and retailers

and consumers and everybody. My idea, as a member of this com-

mittee is, WTiat am I doing to the consumer if a permit the manu-

facturers and jobbers to fix prices down to the consumer? How do

we protect him by doing such a thing as that ?

Mr. Gaest. Well, in the first place, this does not apply to common
commodities; it applies to articles for which there is an artificial,de-

mand. Let me cite, as an illustration. Chase & Sanborn's coffee. I

think it is put up in Boston. There is a demand for coffee. Let us

call it an artificial demand. But there is not any great demand for

Chase & Sanborn's coffee until it is known as Chase & Sanborn's

coffee, and that it has a certain blend that the people like.

Now, what harm does that do to the consumer to have Chase &
Sanborn fix the price on Chase & Sanborn's coffee? It does not deter

74414—VOL 2—14 ^3
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the consumer from buying other coffee. It is the same way with
sugar and it is the same way with flour.

Mr. Nelson. But you are losing sight of the fact that we can not
give a special favor to the man who produces that kind of coffee

without giving the other man the chance to fix his prices.

Mr. Garst. Why, he has that.

Ml". Nelson. And then we come to the other situation, that you
admitted that there would not be any competition, except as to

quality, and you admitted that even as to quality it might fail.

Mr. Gaest. There would still be the competition. I would want
to sell my goods just the same; and the other manufacturer would
want to sell his; that is competition.
Mr. Morgan. What is your idea about this: You think that a

Supreme Court decision has been rendered prohibiting a manufac-
turer from controlling the retail price; suppose we do not amend
the law and give you the privilege that you ask for, is it your idea
that that will discourage enterprise and business and trade and indi-

vidual effort?

Mr. Garst. Very decidedly.
Mr. Morgan. And really then, as a matter of fact, it is not par-

ticularly your individual business that you are interested in, but you
think that it is an unwise public policy
Mr. Garst. I do.

Mr. Morgan. To attempt to restrict a man who gets Tip a special

article and manufactures it—that that would tend to discourage
enterprise and development and growth of business?
Mr. Gabst. Very decidedly. It is essential that the manufacturer

should be able to protect his article and maintain the price of his

article while it is sold under the trade-mark name. I make a dis-

tinction between being sold under the trade-mark name and under
another name. Now, if Congress should want to make it so that
every manufacturer had to put up his article so that the trade-mark
could be erased, if the purchaser wanted to, I should imagine a lot

of manufacturers would not object to that?
Mr. Morgan. In other words, if something of this kind is not

done a great many articles would not be manufactured that would
be manufactured if the old policy were pursued ?

Mr. Gaest. I think that is true. Of course I can not state that
from facts. Now, I am having difficulty in marketing my goods, be-
cause of this trouble that I speak of.

Mr. Morgan. Yes. Then, if you can not market your goods you
surely will not manufacture them?
Mr. Garst. There is not enough margin for me to send out agents

of my own. I must use agencies already in existence—the whole-
salers and the jobbers.

Mr. Morgan. Well, it is to the benefit of the consumer that you
should use the agencies already existing, because if you send out
special agents you simply have to add more to the price.
Mr. Garst. That is correct. This proposition is based on the as-

sumption that every man is entitled to the fruits of his own labor,
so long as he does not unjustly injure another person.
Mr. Morgan. Do you think that this could be applied to the

farmer or gardener? For instance, if he was growing strawberries
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or cabbage or lettuce, that he would have a right, if it was called
Jones's lettuce" and sold under that name—do you think he would

have a right to come in and sell it to a grocer and require the grocer
to sell it at the price that he, Jones, fixed?
Mr. Garst. Yes, sir ; when the grocer wanted to sell it at another

price, ]ust let him remove the wrapper and sell it as cabbage or let-
tuce, but not as " Jones's cabbage or lettuce." Then he can sell it

at any price he wants to, so long as he does not abuse the reputation
made by Jones.
The same principle applies to oranges and apples. Oranges and

apples are shipped very often with wrappers containing the name of
the individual who shipped them. Now, the dealer should have the
right to sell those apples at any price he chooses, upon removing
the wrapper; but if the man that produced the apples wants thein
sold at a certain price—in one of tne bills introduced here in Con-
gress, H. K.. 13305, by Mr. Stevens of New Hampshire, it is pro-
vided that if the purchaser does not want to sell at the price estab-

lished, or attempted to be established by the producer, he must
notify the producer, and give the producer a chance to buy the fruit

back before he sells at a lower price ; and in case of bankruptcy sale,

or the discontinuance of the handling of a certain article, the pur-
chaser has got to give the first chance to the producer to buy the
article back at the price paid. This bill would correct the evils I

complain of.

Mr. McCoy. How much advertising do you do, Mr. Garst ?

Mr. Garst. Well, up to the present time, I have not advertised a

great deal on this " Shreadwood Curtain " proposition. I have a

proprietary article that I have advertised to the extent of many
thousand of dollars.

Mr. McCor. I did not mean how much in amount. You say you
have advertised this screen considerably?

Mr. Garst. No, sir; I have tried to sell it through jobbers and
agents, without entering into an advertising campaign. Advertising

is very expensive, and I have not set aside any sum of money for

that purpose.
Mr. McCoy. Well, usually the people who have appeared before

the committee here, urging the right of fixing retail prices have been

those who have advertised very largely ; and they say it is their ad-

vertising which permits the cut-rate man to use that article as a

bait to get people in.

Mr. Garst. That is true. That is absolutely true. But in this

case I have difficulty in getting the jobber to handle the goods, merely

because one other jobber cut the price. The jobbers said, "We are

willing to sell at any price you wish, but we want our retail custom-

ers to realize that we are delivering the goods to them, or selling

the goods to them just as cheaply as anybody else; and it hurts our

reputation if that is not so. The price must be uniform ; otherwise

we do not want to handle your goods." That is the attitude taken

by a good many jobbers.

Gentlemen, I thank you for your attention.
, ,.,

(Thereupon, at 1.10 .o'clock p. m., the committee adjourned until

to-morrow, Thursday, March 5, 1914, at 10.30 o^clock a. m.)
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Committee on the Jtidiciary,
House of Representatives,

Friday, March 6, 1914-

The committee met at 10.30 o'clock a. m., Hon. Henry D. Clayton
(chairman)

,
presiding.

The Chairman. There is a delegation of gentlemen here who rep-

resent the Eetail Dry Goods Association of New Yorkj and if it is

the pleasure of the committee we will hear them now. I believe

Mr. Bloomingdale is the chairman of that delegation. We will be

glad to hear you at this time, Mr. Bloomingdale.

STATEMENT OF MR. E. W. BLOOMINGDALE, OF NEW YORK,
N. Y., REPRESENTING THE RETAIL DRY GOODS ASSOCIATION
OF NEW YORK.

Mr. Bloomingdale. Mr. Chairman, my name is E. W. Blooming-
dale, and I represent the Retail Dry Goods Association of New York,,

and am chairman of the delegation representing that organization
before your committee to-day, and I want to express the thanks of
our association for the opportunity you have given us to be heard.

I believe that last Friday was the date originally set for our hear-

ing, but by reason of the fact that we were not able to be here at that
time, you, very graciously, in order to suit our personal convenience
postponed the hearing until to-day.

The reason we are here is that we have gathered from the news-
papers that there has been injected into the discussion of the bills

before this committee the proposition to clothe the proposed trades
commission with power to fix the retail prices on commodities, and it

is to that point I wish to address myself.
The Chairman. I may say for your information, not desiring to

in any way affect your remarks, that the trade-commission bill is

before the Committee on Interstate and Foreign Commerce, and not
before this committee.
Mr. Bloomingdale. I know that, Mr. Chairman, but the matter

of trust legislation is before this committee, and I understand that
that matter has been projected into the discussion before this com-
mittee.

That question—that point—I believe, has only been brought out in
definite form by bills introduced since these hearings have been going
on, and I understand they have been referred to this committee. I
do not know whether the committee will take cognizance of them or
not.

The effort to control the retailer in the fixing of his selling price is
not a new idea born of present conditions.

Before the coming of the department store the custom was to mark
the prices of all goods in cipher and to get from each purchaser as
much as possible. No dealer advertised the prices of his merchan-
dise. The careful shopper was compelled to go from store to store
and endeavor to keep qualities and prices in her mind, if she wanted
to be sure she was doing the best that could be done. Practically the
only goods that were sold at a standard price were patent medicines,
and these usually bore a price so much above cost that the cupidity
of even the most avaricious dealer was satisfied with it.
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The advent of the department store revolutionized these methods,
and to-day the universal rule of the retailer is to mark all goods in
plain figures and charge the same to everyone.
The next step in the evolution of retail merchandising was to

gather into one establishment various classes of goods. It had been
found that the overhead charges in the usual store made a large per-
centage of profit necessary to cover expenses. To include other lines
of goods would reduce this burden, by increasing the volume without
a corresponding increasein the overhead charges, and thus permit the
lowering of prices with consequent increased sales on the entire stock.
The establishment of the marked-price system made it unnecessary

to ask a higher price from the easy customer in order to average up
with the hard trader. All goods could be marked at a reasonable
advance over cost, the percentage of profit varying with the character
of the merchandise. On goods that were perishable, seasonal, or sub-
ject to capricious changes in fashion, or on articles that required
greater capability in selling, or consumed more time in introducing
the rate of profit wa'te larger to cover the greater risk or loss of time,
while upon goods that were staple or that " sold on sight" the dealer
could afford to take a smaller rate of profit, the principal concern of
the merchant being to so balance his prices that the total profits on
the entire enterprise would be satisfactory.

The conducting of a retail establishment thereby became more com-
plex than it had been when each dealer handled only one class of mer-
chandise and a natural evolution brought about the department store,

where all classes of articles have been brought together. The object

in view was not the gross profit on the individual items thus added,
but an average return on the increased volume of business done. If

we are to judge by results there was and is a public demand for estab-

jishments of this character, for they have found favor, and every
considerable town or city in the United States has its department
store.

It is against these establishments that the so-called American Fair
Trade League is directing its energies, in attempting to have incor-

porated into the bill now pending the right of the proposed trade

commission to fix retail prices.

It is true that department stores do frequently cut prices, not only

on proprietary articles, but on general merchandise as well. Usually

these cuts are advertised in the newspapers and millions of house-

holders scan these advertisements, compare the offerings of the

different establishments, and take advantage of the opportunity thus

offered. It has been left for the American Fair Trade League to

discover that in practicing these economies the public is being in-

jured. To sustain this view it is urged that the purchaser may be

tempted, by a cut price, to purchase some othc- article at a higher

percentage of profit than is charged on the advertised article. It

even has been suggested feebly that the dealer raises his prices on

other articles to counterbalance the cut on proprietary articles. In

these days of sharp competition such an expedient would be ap-

parent to the most inexperienced shopper.\ It is just as usual to

sell what one might call anonymous merchandise at a special price

as it is to offer thusly an advertised article. Advertisements in the

daily newspapers will prove this assertion. It is always the public
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that gets the benefit of price reductions and to deprive them of it

would be to place a burden on the entire community.
Who is it that asks for this legislation. There are 45 names of

individuals printed on the letter head of the American Fair Trade
League, and their occupations are given. With two exceptions they

are all persons whose business interests would be subserved if the

measures they propose were to be enacted into law. I find no repre-

sentative of the public at large among them.
Let us see whether those who invoke the aid of the lawmaking

power have any real grievance.

The chief advocate of the proposed law advertises and sells the
watch that made the dollar famous. He sells it in quantities of

three dozen at 71 cents, and many of the wicked price cutters have
advertised to sell at 79 cents. According to the mercantile agency
reports the corporation seems to have commenced business in 1888
and at that time claimed a surplus of $8,207.39 over liabilities of
$894.50. On December 31, 1911, they claim a surplus of $1,627,7
786.21 over liabilities. Their liabilities are given at $522,974.39,
which amount includes $200,000 ca_pital stock, so it doesn't look as
though they had been impaled on either horn of the dilemma. This
same progression is shown by the reports I have obtained with
regard to other proprietary articles.

Welch's Grape Juice Co., for example, shows 1906, net worth,
$179,874; 1912, net worth, $900,147.17.
Kellogg Toasted Com Flake Co. shows 1903, net worth, $523,-

680.25; 1912, net worth, $910,042.05.
Robert Reis & Co., owners of B. V. D products, show 1887, surplus

over capital stock, $22,000; 1912, surplus, $517,854.79.
All of the above are on the executive committee of the American

Fair Trade League.
I give these figures, showing the phenomenal growth of these

enterprises, to show that the claim that cutting prices is unfair to
the manufacturer is not well founded.

It is contended that price cutting forces the so-called regular dealer
to discontinue the sale of an article on which he can not make a
certain percentage of profit, and that after the cut-price campaign
is over the cutter discontinues the sale of the article for the same
reason, the injury being twofold, first, to the proprietor, who thus
loses an outlet for his goods, and second, to the general public, which
is deprived of its facilities for obtaining them.

I have not quoted these figures because I complain that the manu-
facturer's profits have been exorbitant, but only to show that his
output has not been diminished and that the public has not been
denied the privilege of obtaining his goods, while, on the other hand,m buying these articles the public has been saved a large amount of
money.
Mr. Louis Brandeis, in an article in Harper's Weekly for Novem-

ber 15, 1913, makes the statement that through the advertising of
a cut price both the manufacturer and the so-called regular dealer
are injured, because it tends to make the public believe that either
the manufacturers' or the dealers' profits are ordinarily exorbitant.
Both propositions are true. I shall present only one illustration to
demonstrate this fact, although it applies to practically every suc-
cessful proprietary article.
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The IngersoU Watch Co. doesn't make a single one of the dollar
watches gold under their name. They are all made for them by the
Waterbury Clock Co., and they cost the IngersoU Co. 26 cents apiece.
Incidentally the Waterbury Clock Co. is said to declare dividends of
95800,000 per year, so that the 26 cents at which they supply the
watches already includes a fair profit.
The public is thus required to pay a dollar for a watch that is

worth 26 cents,, so the manufacturer and the dealer divide up be-
tween them a profit of 300 per cent plus the Waterbury profit. Mr.
Brandeis's misgivings are well founded.
Another of the fallacies of the claim for this special privilege to

the manufacturer to fix the retail price lies in the assumption that
the article is commercially worth the price sought to be put upon
it. An extensive advertising campaign may acquaint a large number
of people with the fact that they can get a good watch for a dollar,
but that alone does not make the watch intrinsically worth a dollar.

The same measure of quality may be contained in a watch selling
at 75 cents, the reason being that in the former the expense of
advertising is incorporated in the price, while in the latter it is not.

The retailer having an expert knowledge of qualities and wishing
to put articles of like merit on an equal basis may well believe that
in charging a dollar for the advertised watch he is really asking the
customer to pay for an element which is of no value to him; that
both watches are of equal value as watches, and that fair dealing
compels him to charge the same price for one as for the other.

But a one-price standard is not maintained, even by a producer.
In nearly every instance his selling list is subject to a sliding scale of
discounts, according to the quantity purchased, so that the proprietor
of a big department store, who can buy in ma:^imum units, owns
"his goods at a lower figure than the smaller dealer, for whom the

manufacturer now shows such great commiseration.

It seems strange that with the general acceptance of the principles

of the Sherman law, and the travail we have gone through to have
those principles established, that the proposition should be ad-

vanced now to nullify it. Give to the manufacturer the right to

restrict the price to be paid by the consumer and gentlemen's agree-

ments will no longer be necessary.

The very purpose of the Sherman law was to prevent the fixing of

prices, either by combination or by a temporary reduction, which
would drive out competition and create a monopoly and thus permit

an ultimate advance in price through a market control. Except-

ing with the last-mentioned purpose in view, it can hardly be said

that the public is injured by being able to buy at a reduced price,

even though, as has been charged, such reduction be but temporary,

The broad distinction must always be borne in mind that the pro-

ducer absolutely controls the supply, while the retailer controls

nothing.
If the manufacturer is sincere in his eflfort to protect the public

from getting his goods at too low a price, let him change his methoda

Instead of selling for cash and letting the dealer make the invest-

ment and take all the risks, let him consign his goods, making the

distributor his agent, and then wait for his returns until the mer-

chandise has been disposed of. This is the course now followed by
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some of the manufacturers of proprietary articles, who thereby re-

lieve themselves from all concern about price cutting; but when a

manufacturer receives his price and parts with his title, maldng no
provision for the redemption of goods unsold, he ought not to be pro-

vided with any legal means to control that which he no longer owns.

With that statement, Mr. Chairman, I want to say that I have
with me to-day—assuming that the members of the committee would
desire to know more in detail in regard to the points they will prob-

ably cover by their questions—I have with me to-day Mr. Strauss, of

the firm of E. H. Macy & Co. ; Mr. Eothschild, of the firm of Abram
& Strauss, of Brooklyn ; Mr. Edmond E. Wise, who is counsel in the

case against the American Publishers' Association, which was carried

to the Supreme Court of the United States, and also on the Bobbs-
Merrill case. I have also with me Mr. Kean and his counsel, Mr.
Rosenfelt, who successftllly carried to the Supreme Court the Wal-
tham watch case, which was recently decided; and these gentlemen
will give you very intimate details of the practical side "of the ques-

tion, so far as it affects the relations between the manufacturers of
proprietary articles and the retailer. I think Mr. Eosenfelt and Mr.
Kean particularly will be able to give you information that will be

extremely interesting and which will be of much help to you in con-
sidering the merits of the proposition.

The Chairman. We will be glad to hear from those gentlemen.
Mr. Volstead. What organization do you represent?
Mr. Bloomingdale. I represent the Retail Dry Goods Association,

which is a voluntary association, practically, composed of the depart-
ment stores of New York City and Brooklyn.
Mr. Volstead. Does it include the smaller retail stores?

Mr. Bloomingdale. It does not.

Mr. McCoT. When was it organized?
Mr. Bloomingdale. It was organized 16 years ago.
Mr. McCoy. Are you counsel for the' organization, Mr. Bloom-

ingdale ?

Mr. Bloomingdale. I am, in a sense, its manager.
Mr. McCoy. Manager of the association?

Mr. Bloomingdale. Yes, sir.

Mr. McCoy. Are you interested in the firm of Bloomingdale Bros,
there ?

Mr. Bloomingdale. I was some years ago, but I have not been en-
gaged in mercantile business for some years.

Mr. McCoy. Are any of your relatives interested in that concern?
Mr. Bloomingdale. Yes, sir.

Mr. McCoy. You spoke about the large profits that apparently
were made by Mr. IngersoU and some of the others. What about
the profits of Bloomingdale Bros, during that same period of time ?

Mr. Bloomingdale. I think they have not been as large as some of
the others. I am not interested in that firm.

Mr. McCoy. Is there anybody here who knows how much profits
they have made?
Mr. Bloomingdale. I do not suppose so.

Mr. McCoy. You think that the profits—

—

Mr. Bloomingdale. I am not complaining of the profits made by
any of these concerns. I quoted those figures only to negative the
proposition that the cutting of prices has hurt their business. The
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increase in their profits shows that there has been an increasingly
large output of their merchandise.
Mr. McCoy. But they actually did fix prices, did they not?
Mr. Bloomingdale. Not successfully.
Mr. McCoy. How unsuccessful have they been, do you think?
Mr. Bloomingdale. Very generally merchandise has been sold at

cut prices for a great many years.
Mr. McCoy. Now, take the IngersoU watch, for instance, has it

been the practice up to the time of the Sanatogen case and other
cases—^had it been the general practice to sell that at cut prices ?

Mr- Bloomingdale. I do not wish to defend the general prac-
tice at all of selling at cut prices.

Mr. McCoy. That is rather indefinite in view of the point that
you make, that they had not been prevented from cutting prices, and
that there was a lot of cutting going on. Now, I would like to have
some information as to how large in volume the cutting of the price

in IngersoU watches has been.

Mr. Bloomingdale. That could hardly be made the basis of any
specific knowledge. I do know, as a matter of personal knowledge,
that IngersoU watches have been cut in price for a long time, but to

what extent or by how many people has never been made the subject

of any inquiry that would show that as the specific object.

Mr. McCoy. Very well, then, if you do not know to what extent

it has been cut, how can you argue anything as to their profits?

Your contention is that they have been making a lot of money not-

withstanding the cutting. If you do not know to what extent the

cutting is going on, how can you make any argument on that basis ?

Mr. Bloomingdale. I am afraid I did not make myself clear on
that point. I was not discussing the amount of money they_ made;
I was simply giving those figures to show there has been an increas-

ing output of their product in spite of the cutting of prices, and that

if they are cutting the price, it has not interfered with the manufac-

ture of watches.

Mr. McCoy. I understand
;
you do not put it up as a reason to

suppose that there has not been much cutting. The actual fact has

not been—if that fact is the fact—that they have been making
money by the reason of cutting, but they have been making it be-

cause there has not been any cutting.

Mr. Bloomingdale. I think I have stated this, as a matter of per-

sonal observation, that, from time to time, the price of IngersoU

watches has been cut. They have been offered for less than a dollar,

but I would not like to say that is the reason why the IngersoU Co.

is so active in this campaign.
Mr. McCoy, I have no doubt that that is the reason.

Mr. Bloomingdale. I think that is a fair assumption, and this is

practically a statement to the effect that he says these things have

been cut and he would like to stop it.

Mr. McCoy. I think the objection, if he has any, is due to tho

effect on his business, and it is on account of the recent decision, I

infer, that he is so much interested in the matter.

Mr. Bloomingdale. Mr. IngersoU's activities long antedated the

recent decision.
.

Mr. McCoy. You say they have been endeavormg to stop people

from breaking their contracts as to resale prices. Now, you say they
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have their watches all made by the Waterbury Co. Assuming that

to be the fact—and I do not know about that except your statement

pf it—you went on to say that a watch that was worth 26 cents was
being sold for a certain price. Is it your understanding that the

Ingersoll Co. pays 26 cents to the Waterbury Co. for that watch ?

Mr. Bloomingdale. That is my information.

Mr. McCoy. Then, assuming that that watch is worth 26 cents,

what are the other expenses?
Mr. Bloomingdale. Twenty-six cents includes the profit to the

Waterbury Watch & Clock Co., and the only element that Ingersoll

puts into it is the adTertising element and his name.
Mr. McCoy. What would be the difference between the situation

as it now is and the situation if the Ingersoll Co. should set up a

factory and manufacture those watches themselves ?

Mr. Bloomingdale. They could probably make watches for less

money and sell them at the same price. Now, do not misunderstand
me. I did not say that Ingersoll does not make other watches or that
the Waterbury Co. makes all of their watches. The IngersoU Co.
does make watches, but they do not make dollar watches.
Mr. McCoy. I am taking the illustration of the dollar watch.

You mean to say that you think that if they manufactured those
watches themselves they would be more efficient than if the Water-
bury Co. manufactured them ?

Mr. Bloomingdale. I think they could perhaps manufacture them
as cheaply as the Waterbury Co. makes them and make themselves
the profit that the Waterbury Co. now makes.
Mr. McCoy. Their profits, then, would be still in the 26 cents?
Mr. Bloomingdale. I am expecting that the cost would be less than

26 cents, as it is now.
Mr. McCoy. Less than 26 cents?
Mr. Bloomingdale. Yes. They cost the Waterbury Co. less than

26 cents, and if the Ingersoll, Co. can make them as cheaply as the
Waterbury Co., they must cost the Ingersoll Co. less than 26 cents.
The Waterbury Co. must make a profit out of it, because they could
not manufacture them for nothing, and the Ingersoll Co. would save
that profit.

Mr. McCoy. If the Ingersoll Co. made it they would have to have
a profit on it just the same.
Mr. Bloomingdale. But he has already had that profit when he

saves this 26 cents. The Ingersoll profit, the manufacturer's profit,
would go into his own gross profit, instead of going to the WateF-
bury Clock Co. The only difference it would make is, that the In-
gersoll Co. would make more, and the Waterbury Co. would lose a
customer.
Mr. McCoy. Now, what is the profit on goods sold in retail drug

stores? The average profit?

Mr. Bloomingdale. The average profit is between 25 and 30 per
eent.

Mr. McCoy. Is that net profit, or gross?
Mr. Bloomingdale. That is gross profit.

Mr. McCoy. Does that include the expenses?
Mr. Bloomingdale. That includes every element of expense.
Mr. McCoy. You mentioned the fact that other watches which

were as good as the Ingersoll watch sold for about 75 cents?
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Mr. Bloomingdale. Yes.
Mr. McCoy. What reason does that offer for arguing that Inger-

soU should not fix his price?
Mr. Bloomingdale. It argues that fixing the price at a dollar

when as good a watch can be bought for 79 cents, calls upon the public
to pay 21 cents more than they can get as good an article for.

Mr. McCoy. They do not need to ouy the dollar watch, do they ?

Mr. Bloomingdale. They would not if they knew they were the
same quality, but the public does buy very largely. The IngersoU
watch, the old model,-that was a larger watch than the present vogue
calls for, was originally their dollar watch. When the style changed,
and people wanted a flat or smaller watch, the IngersoU Co. changed
their dollar watch to a flatter watch, and the old watch that was
originally the dollar watch is now being sold under another name for
79 cents.

Mr. Wise. There are big improvements being made all the time
in watches.
Mr. McCgy. The fact is, that IngersoU has been able to do a large

business, fixing his price at $1. That is the fact, is it not?
Mr. Bloomingdale. That is not his selling price- -that $1.

Mr. McCoy. You think, as you have also stated, that there are
other watches which are equally as good which people can get for 75
cents?
Mr. Bloomingdale. Yes.

Mr. McCoy. Then where is the public harmed by permitting Inger-

soU to require that this watch be sold for a dollar ?

Mr. Bloomingdale. I claim, in the first place, that IngersoU has
no right to fix any such exaction after having passed the title in his

merchandise to some one else.

Mr. McCoy. Admitting, for the sake of argument, that the law
should give him the right by statute—^that it could do so and did do
so—where would the public be harmed ?

Mr- Bloomingdale. By being compelled to pay $1 for that watch
when they can get as good a one for 75 or 79 cents.

Mr. McCoy. Then, why not buy the 75-cent watch ?

Mr. Bloomingdale. They do.

Mr. McCoy. Then, where is the harm to the public? They do not

have to buy the IngersoU watch.

Mr. Bloomingdale. The IngersoU watch is. a largely advertised

watch. People take it up because it is advertised so much. It is ad-

vertised in the magazines and in the daily press, and the people ask

for it readily because that is the fame of that character of watch.

Mr. McCoy. Where do they ask for this readily?

Mr. Bloomingdale. At all places where watches are sold.

Mr. McCoy. In some of the retail stores, where they are selling it

at cut prices?

Mr. Bloomingdale. Yes.

Mr. McCoy. What is it that brings them there to get the IngersoU

watch? . , ^ , ^ ,

Mr. Bloomingdale. They are coming there to get a cheap watch.

They know they can get a good watch for a dollar, and they go and

buy it.

Mr. McCoy. They know they can get what good watch for a dollar?
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Mr. Bloomingdale. They know they can get a number of good
watches for a dollar. But they buy it because they have seen it

advertised.

Mr. McCoy. Advertised as what?
Mr. Bloomingdale. As the IngersoU watch.

Mr. McCoy. Now, Mr. IngersoU, I presume, spends a great deal of

money in advertising?

Mr. Bloomingdale. Yes, sir.

Mr. McCoy. And all that a retailer needs to do when he wants to

sell an IngersoU watch is to say, " IngersoU watches at 79 cents," is it

not?
Mr. Bloomingdale. No; the retaUer has to do his share of ad-

vertising to make people go in there.

Mr. McCoy. What advertising?

Mr. Bloomingdale. General advertising

Mr. McCoy. But he does not have to advertise the IngersoU watch,

any more than to say that he has IngersoU watches for sale ?

Mr. Bloomingdale. But if he wants to bring them in to buy Inger-

soU watches, he has to advertise that watch.
Mr. McCoy. He simply advertises by saying, " IngersoU watches,

79 cents," does he not ?

Mr. Bloomingdale. Yes.
Mr. McCoy. The difference is, that in his other advertising he has

to elaborate a great deal, does he not ?

Mr. Bloomingdale. No; not in every case.

Mr. McCoy. Is it not the practice, in large cities, to do a very ex-

tensive lot of advertising of articles that are for sale in retail stores!

Mr. Blomingdale. You advertise all articles that are for sale in

retail stores, of course.

Mr. McCoy. I say extensive.

Mr. Bloomingdale. Not all proprietary articles.

Mr. McCoy. I am not talking about proprietary articles. The ad-

vertising of the retailer is done quite elaborately, isn't it?

Mr. Bloomingdale. Yes, sir.

Mr. McCoy. With quite elaborate descriptions of goods ?

Mr. Bloomingdale. At times.

Mr. McCoy. Generally, isn't it?

Mr. Bloomingdale. At times if, is.

Mr. McCoy. You do not mean to say that it is not generaUy done!
Mr. Bloomingdale. Some are elaborate, and some are not. Some

are simply plain statements and prices.

Mr. McCoy. Well, now, take the advertising in the Sunday papers,

for instance, that is very elaborate, is it not ?

Mr. Bloomingdale. Let me show you yesterday's advertising in

this paper.
Mr. McCoy. Well, I will simply assume, then, that it is very elabor-

ate. Let us assumme, for the present, that it is very elaborate.

Mr. Bloomingdale. It is very extensive—perhaps we do not agree
on the meaning of the word " elaborate "-—but here is last evening's
paper, which I just happened to have, and I am going to take the
advertisement of Mr. Wannamaker, who has been largely quoted—

I

want to see if we mean the same thing by elaboration. Take this
heading here [indicating], this caption of a couple of inches is a
general description of an American rug. Then comes the rest of the
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adYertis&ment, with the prices and sizes. NoWj that does show several

Svertisin^ 2

^'"'^^^^^ °* ™^^" "^^ *^** ^^^^ ^°" ^^^^ ^^ elaborate

Mr. McCoy. No; I do not mean that. If vou are going to refer
to VVanamaker, I would mean for him a two-page advertisement that
He would put into the New York papers. Now, do you mean to

^^T T^
advertisers do not elaborate to a considerable extent?

Mr. Bloomingdale. At times they elaborate, certainly.
Mr. McCoy. Now, why is it necessary for him to go into elabora-

tion about a given article ?

Mr. Bloomingdale. To attract attention.
Mr. McCoy. Now, isn't it a fact that when he advertises an Inger-

soll watch for 79 cents, that attention to that sale is attracted, not by
his own advertising, but IngersoU's advertising?
Mr. Bloomingdale. Then you would have to assume that in this

advertisement that the reference to the Ingersoll watch of a single
line is not elaborated at all. I do not assume that.

Mr. McCoy. Is it not the very ordinary practice of advertisers of
retail goods to put in a very small advertisement of a well-known
article which has a trade-mark or name that has been advertised?

_
Mr. Bloomingdale. Sometimes they put out a very large adver-

tisement of the same thing.

Mr. McCoy. Can you produce, for instance, a very large adver-
tisement of a retail dealer advertising such articles as Gillette safety
razors, Ingersoll watches, Kodaks and Kodak films?
- Mr. Bloomingdale. I think Kodaks and Kodak films are things
that have not been cut in price.

Mr. McCoy. I am only referring to a well-known line of articles,

such as are represented by these men who head this list of names.
Would it be your contention that the retailers, in advertising such a
well-known article as the Ingersoll watch and the Gillette razor, and
things of that kind, do not advertise it with less display than they
do an ordinary commercial article like silks, for instance?

Mr. Bloomingdale. I think at times the merchant gives such ar-

ticles greater advertising than he would ordinary merchandise.
Mr. McCoy. Can you produce instances of that kind in actual ad-

vertising ?

Mr. Bloomingdale. I think so.

Mr. McCoy. I should like to see them, if you can send them to us,

Mr. Wells. I can produce them, if you want them—200 of them.

Mr. McCoy. I should just like to see some of them. Now, I
noticed on an advertisement appearing in a New York paper—^I

think it was last Sunday—advertising a well-known article, in fact

three or four of them—I do not remember just what they were, but

the makes are well known, and down at the bottom was a statement

that no mail orders would be received, ho requests by mail, and no
telephone orders would be received; that no C. O. D. orders would
be sent out, and the customer could buy only one box, or one of the

articles. What is the purpose of that?

Mr. Bloomingdale. The purpose of that is that perhaps there is a

limited supply, and a customer coming to the store and finding the

supply preempted by those who did not come, but had sent their or-

ders by telephone or by mail, would be dissatisfied by having been

brought down to the store and finding the supply gone. It is to give



1112 TEUST IJBGISLATION.

preference to those who come there in person, to those who have
taken the trouble to come to the store personally.

Mr. McCoy. Is the purpose of it to induce customers to come into

the store and buy other articles as well ?

Mr. Br.ooMiNGDALE. I believe that every retailer would very much
prefer to have customers come into the store for their purchases, and
I believe the customer who comes to the store is regarded with
greater favor and gets greater consideration than the one who does
not.

Now, these questions with regard to the specific op^ations of these

stores, if you will permit me to say so, I think Mr. Rothschild or
Mr. Strauss can answer from personal information much more satis-

factorily than I. I do not know that I could give the information
as straight and to the point as they would be able to give it, and inas-

much as I know you want to get a picture of it just as it is, I suggest
that these questions of the actual working of the department store

be asked of those gentlemen, who are engaged in that business aad
will be able to give you much, more authoritative information than
I can.

Mr. MoCoT. I think that is a good suggestion.

Mr. Nelson. If by advertising one man gets a certain right in a

certain article, to control it by advertising, no other man may have
the right to sell it as he pleases, if it is aU a matter of right by
advertising.

Mr. Bloomingdale. I think the statements made this morning thai
these enterprises have found that the only way they can do biisiness is

through these distributing points in an admission that the proprietor
himself is not able to market his merchandise and bring results, and
that these stores are a necessary element in that marketing, and that
they do as large a part in bringing his product before the people and
supplying it to the people as he does by merely advertising it.

Mr. McCoy. Mr. Bloomingdaie, do you know of any instances im.

which there has been fraudulent advertising by the so-called cut-raie

stores ?

Mr. Bloomin'Gdale. I do not think so.

Mr. McCoy. Was there not a case or an arrest recently made in
Newark, N. J., on account of violation of some statute of New Jersey ?

Mr. Bloomingdale. I think there was an arrest made in the State
of New Jersey of a fly-by-night concern that had been advertising
and claiming to have bankrupt stock for sale; a concern that opened
and closed shortly afterwards. Bui mj impression is that it was not
an established business at all that was mvolved, but simply a conciM"n
which opened up a temporary business and put up sensational signs
and used sensational advertisements.
Mr. McCoy. How about New York City? Have there not been

some prosecutions in New York City for iraudulent advertising, if
you please?

Mr. Bloomingdale. There has been a law on the statute books in
New York State for the last 10 years, and during that time I know of
no prosecutions under it.

Mr. McCoy. Do you know of any indictments under the law at all?
Mr. Bloomingdale. I know of no indictments under that law.
Mr. McCoy. Was not one of the Sie^el concerns at least investi-

gated under this, or something of that kind ?
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Mr. Bloomingdau:. The Siegel concern is being investigated at the
present moment by the Federal Government to see whether or not in

their advertising they have violated the Federal statutes.

Mr. McCoy. What Federal statutes do you refer to ?

Mr. Bloomingdale. Fraudulent use of the mails.
Mr. McCoy. But not under the New York statutes?
Mr. Bloomingdale. I think not.

Mr. McCoy. And with the exception of the one instance I referred

to in New Jersey you do not know of any other case of prosecution

of any of these cases ?

Mr. Bloomingdale. I do not know of any other, and I think I have
kept track of them.
Mr. Morgan. If I understood you, you admitted that if the mer-

chants were made agents and did not purchase the goods outright,

that then the manufacturer would have a right to fix the price at

whioh they should sell ?

Mr. Bloomingdale. I said that in that case there would be some
moral right on the part of the manufacturer to fix the price.

Mr. Morgan. The public would suffer just as much that way as

they would under the present conditions, would they not ?

Mr. Bloomingdale. I think the public would lose the advantage of

the cut price, but I was speaking then of the question of equities be-

tween the retail dealer and the manufacturer. It is not fair for the

manufacturer to set his price for the retailer if they assume all the

risk of deterioration, the risk of bad debts, and the risk of merchan-
dising. It may be that the exigencies of business will compel him to

sacrifice and raise more cash, and I say that in view of these things it

would not be right on the part of the manufacturer to regulate con-

ditions under which the retailer should sell those goods.

Mr. Morgan. Now, these large department houses—why is it they

are contending for this right to cut the price? Is that for the public

good or because they can use that for their own advantage ?

Mr, Bloomingdale. It would be idle to say that there is no per-

sonal interest in their taking the trouble to come down here and
contend for this principle. In their business they have largely cut

E
rices, but they also feel—and I* would not mention that except I

elieve it is necessary to throw light on this question—we feel that

the large retail mercbants more nearly represent the general public

—

1 will not say the large retail merchant—I will say the retail mer-

chant more nearly represents the general public than any other in-

dustry we have. We are the people that come in contact with the

general public. But there is hardly an individual who has sufficient

interest in a question of this kind to justify him in taking the time

and trouble and expense, pro bono publico, to maintain a proposi-

tion of this kind. The people who would come here in that way are

publicists, people who take a general interest and are students of

public affau-s. But the man in the store has no particular motive

m coming before you and arguing these questions, and we feel that

we represent, more than anyone else, the common interest of the

public in this question.

Mr. Morgan. Now, most of the concerns you represent are really

very large concerns, are they not?

Mr. Bloomingdale. Yes.

Mr. Morgan. How much capital do they generally represent!
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Mr. Bloomingdale. It runs into many millions. I think that per-

haps the 18 firms belonging to this association probably represent an
investment of seventy-five or a hundred million dollars.

Mr. Morgan. What were their average sales during the year?

Mr. Bloomingdale. I should say, on an average, $150,000,000.

Mr. Mokgan. For the 18 concerns?
Mr. Bloomingdale. Yes.

Mr. Morgan. Are those all New York City concerns?

Mr. Bloomingdale. New York City and Brooklyn.
Mr. Morgan. Those, of course, are practically all corporations ?

Mr. Bloomingdale. No; some of them are corporations and some
of them are individual firms.

Mr. Morgan. Now, you say they have an organization among
themselves ?

Mr. Bloomingdale. Yes.
Mr. Morgan. What kind of an organization is that?

Mr. Bloomingdale. It is purely an organization to consider those

things that do not enter into the sale of merchandise. There is noth-

ing in the organization that touches in the slightest degree the ques-

tion of competition between them. It is in such questions as matters
of legislation here, or in Albany, where they have a common interest

and where they get together for the purpose of considering and dis-

cussing and presenting a solid opposition or favor, as the case may
be, to any matter in which they are interested.

Mr. Morgan. Those large concerns naturally tend to crowd out
smaller concerns, do they not?
Mr. Bloomingdale. I do not think the retail part of our city shows

that, for I think there is a very fair proportion of smaller concerns.

I think in the retail district of New York there are as few vacancies
as you will find anywhere. And I think the small store supplying its

neighborhood has its function just as well as the larger store has.

I do not think that it can be successfully maintained that the smaller
stores are crowded out by the larger ones.

Mr. Morgan. Those 18 concerns are all dry-goods concerns, are
they?
Mr. Bloomingdale. They are practically all department stores. '

Mr. Morgan. They all follow practically the same methods of busi-
ness, do they not?
Mr. Bloomingdale. In a general way; yes.

Mr. Morgan. Now, what is the real purpose for which they are
contending? Why do they want this privilage of cutting prices of
manufactured articles?

Mr. Bloomingdale. Their purpose is that they believe that it is to
their advantage to be free in the fixing of prices of merchandise that
they have for sale ; that while sometimes the profits on special mer-
chandise may be larger, they think that it is an attraction to the
public sometimes to mark them down. They frequently do that as an
inducement to bring people into the store, and in the handling of a
stock of merchandise made up of a great variety of articles they be-
lieve that they ought to be free to fix the prices for the general bene-
fit of the entire enterprise, and not be obliged to maintam particular
prices on special articles.
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Mr. Morgan. There are only a few articles on which there is an
attempt made to fix prices?
Mr. BloomingDale. No; there are very many.
Mr. Mc^RGAN. What is the proportion of those articles?
Mr. Bloomingdale. I could not begin to tell you, but there are

hundreds of them. ,

Mr. Morgan. Suppose there are hundreds. Take a big store like
the one you represent, how many articles do they have in that store?
Mr. Bloomingdale. I could not begin to tell you.
Mr. Morgan. There are thousands, aren't there, so that these ar-

ticles really form a very small proportion?
Mr. Bloomingdale. They represent a very large percentage. If

you called proprietary articles only those that are advertised, you
fall very far short of recognizing all proprietary articles. There
are a great many things that are purely proprietary articles that
are not advertised articles. Much of the merchandise we have comes
under the name of the manufacturer. That may not be a factor in

the marketing of the article, but to a certain extent it is a proprietary
article, and if this measure were incorporated into law, it would be
just as possible for a man who makes muslin cloth, or the man that

sells anything on which he may put his name, to restrict the price at

which it shall be sold.

Mr. Nelson. What is the tendency, if you have noticed it, toward
increasing proprietary articles? Is it increasing or not?

Mr. Bloomingdale. I am not able to answer that.

Mr. Nelson. Let me ask you this question, then : If the law gave
the manufacturer of the proprietary article the right to fix its own
price to the consumer, would there not be a very great tendency to

increase the number of proprietary articles?

Mr. Bloomingdale. I think that would be the inevitable result.

After the market had been established that restriction would not be

of any very great avail, because, having made the market, he could

advance his price without regard to the market or the retailer.

Mr. Volstead. If the producer could fix the retail price, would
that not greatly facilitate agreements between the producers to also

fix the wholesale price ?

Mr. Bloomingdale. I think that each producer would probably

fix his wholesale price according to the success he had in introducing

his article.

Mr. Volstead. If he could fix the retail price it would have a

tendency to fix the wholesale price, would it not ?

Mr. Bloomingdale. If he could fix the retail price, of course it

would be easy to fix the price to the wholesaler.

Mr. Volstead. If, on the other hand, there is competition in the

sale at retail, that would necessarily force him to base his wholesale

price somewhat with reference to the retail price?

Mr. Bloomingdale. The main purpose of the producer of the pro-

prietary article, after first having advertised his article so as to

create a demand for it, is to leave enough margin to induce the re-

tailer to add the thing to his stock. If this advertising is extensive

enough to create a demand, the retailer has got to take the thing in

whether he feels .like dealing in it or not, because we have to handle

the things the consumer asks for.
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Mr. Nelson. In these proprietjary articles, is the chief element

advertising, or is it some superior excellence in the article itseli s

Mr. Bloomingdale. It is purely advertising. ^ 1.1,
Mr. McCoy. I want to ask one more question, and then Iam through.

You claim that the retailer ought to be able to make any price on

these goods that he sees fit to, because he takes all the risk. Now, I

want to call your attention to H. E. 13304, introduced by Mr. Ste-

vens of New Hampshire, found at page 385 of this print of bills, and

immediately before the sectional paragraph there lettered ' D, ' in

which after going into detailed provisions, practically forces the

manufacturer who has sold with a retail-price agreement, to tak&

back the goods.
. . , , , •

Mr. Bloomingdale. No; it simply give him the privilege of tatong',

back the goods.

Mr. McCoy. It give him the privilege?

Mr. Bloomingdaij!. Yes..

Mr. McCoy. And if he does not exercise the privilege, theni the

njan who hjis bought with the retail agreement, can sell them at aoy

price he pleases?

Mr. Bloomingdale. No; only in the event of his discontinuing

business, or going into the hands of a receiver.

Mr. McCoy. Oh, yes, I see ; that is farther on here.

Mr. Bloomingdale. There is nothing to compel the manufjsictwBer

to exercise the option, and the dealer can not call upon him to ex-

exercise it except under these two contingencies.

Mr. McCoy. Yes; I guess that you are right about that.

Ml". Bloomingdale. He could not get rid of it in'any way, he could

not realize on that stock at all; he could not go to his banker and
borrow anything on it as security.

Mr. MoHGAN. Would you be willing for this arrangement, if the

mfircbant bought these goods and then could not dispose of them,

tbftt he would make the manufacturer agree to take them back and
give him what he paid for them, or if he did not do tha.t, thesn give

the retail merchant the right to sell them at any price ?

Mr. Bloomingdale. The weak point in that would be that
, you

could bankrupt the proprietor, if a man should engage in business

apd hold his merchandise until the market was pretty well saturated

with it. And then there are dull times when they would all come
back at once, and that would be the same as going to the merchant
and asking him to take up all of his obligations at one time. I do
not think it would be possible for him, anyway, to make an agree-

ment to take in all the goods.
Mr. Morgan. Then he would have to give the merchant the right

to sell at any price he wished.
Mr. Bloomingdale. Then you might have two merchants along-

side of each other, one of whom had the right to cut the price and
the other did not, and of course the one who did not have the right
could not sell his article.

Mr. Morgan. Ordinarily a business man would try, in good faith,

to carry out his contract agreement. It would only be in the excep-
tional cases that he would want to cut prices.

Mr. Bloomingdale. I do not think that would work in practice.
I do not think it could be carried out successfully.
Mr. Strauss would like to address you now.
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STATEMENT OF PERCY STRAUSS, REPRESENTING MACY & CO., OF
NEW YORK CITY.

Mr. Strauss. I come here as the representative of the Retail Dry
Goods Association. My firm is E. H. Macy & Co., of New York
City. I stand for the principle for which my firm has contended
for for about 13 years; that is, to be permitted to pursue its business
legitimately, unhampered by those whose interests are claimed to
be antagonistic to mine.

I
.
belies-ei tJisat one of the grea;t requirements of present-day com-

merce is to reduce the cost of distribution as much as possible. I
bdieve that is one purpose that we should all try to accomplish;
that the increase in price between the producer and the consumer
should be as little as possible. Up to the present time the agencies
which seem to have been most successful in producing that result

have been department stores and mail-order houses, because of econo-
mies in both directions. By saving in labor and buying in large

qjaantilies thep have suiCfieeded in reducing the cost of doing busi-

ness very materially.

My firm is one of the first to stand up' against the attempt of the
producer to regulate retail prices without regard to the desire of

the distributer to reduce that price to the consumer. The first at-

tempt, I believe, was made by the publishers of books. We had
been selling books for some years at 98 cents; they were supposed
t© be published at $1.50, were generally sold at $1.08, and we sold

tbemi for 98 cents. Our reason was that we sold entirely for cash,

amd having no accounts we claimed the right to give our customers

practically the cash discount.

The boJok publishers came back at us and asked us to raise the

price to $1.08. We refused. Disobedience to the dictates of organ-

ized publishers and hook sellers led to our being sued under the

ci^yright law. This litigation lasted for 11 years, and finally re-

sulted in the declaration of the Supreme Court that we were strictly

within our rights in disposing of merchandise that we bought.at a

jM?ofit satisfactory to us. Our success and that of others in selling

merchandise at prices at which we saw fit has led the defeated liti-

gants to come to Congress and ask more privileges that the courts

have declared to be contrary to public policy. That is why you

gentlemen are asked to enact this legislation allowing them to fix

the prices at retail. I have gone rather carefully: over the testimony

of. those who have been here

Mr. Floyd (interposing). What Supreme Court decision was

that? Will you give us the decision?

Mr. Strauss. There are two of them—the Bobbs, Merrill Co.. v..

Strauss (210 IJ. S.) ; and Strauss v. American Publishers' Asso-

ciation.. That decision was by the Supreme Court on December

1 1913. The Bobbs-Merrill case, I may say, is the foundation case

of all subsequent decisions of the United States Supreme Court,

which resulted in the denial of the right on the part of the producer

to control in the hands of the ultimate purchasers the retail price

of the article produced.

Mr. Nelson. In that book case, did the publishers attempt to fax

the price of books for schools, also, to the retailer?
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Mr. Strauss. That is a diflferent organization. That was at-

tempted, but we were not interested in that.

Mr. Nelson. The books you mention were novels and things of that

kind, were they not?

Mr. Strauss. We dealt in all kinds of books, but it was on account

of the copyright that they brought this action against us.

Mr. Nelson. Did the publishers attempt to fix the price of school

books ?

Mr. Wells. There was an organization that did that, but it did not

come under the control of the organization with which we were

dealing.

Mr. Nelson. To your own knowledge, do you know whether that

was so?

Mr. Strauss. I understand it was so. I may say that it was not

only school books, with which we were not affected, but Bibles, which
certainly were not copyrighted, and books of Shakespeare and Dick-

ens, which were not copyrighted books. The beginning of the war
was when we reduced the price of a novel which had been copyrighted

in 1835. An introductory remark had been prepared by some noted

man and the book was to be sold for $1.40, and we sold it for $1.24

and thereupon the war was declared. The result was that we were
blacklisted by the publishers of all copyrighted books, and the deal-

ers at wholesale and retail were warned not to furnish E. H. Macy &
Co. with books of any kind. We were thus deprived of purchasing
books all over the United States, and the result of that was we had
to purchase through small dealers, and when the association found
that out they put these small dealers on the blacklist, and eventually

drove them out of business.

Mr. Nelson. To what extent did the publishers' association control

the dealers in books?
Mr. Strauss. The publishers' association is an association of pub-

lishers which organized what was called the Retail Book Dealers'

Association. These associations worked together harmoniously for

the p«rpose of establishing and fixing prices. They controlled on the

one side about 75 per cent of all the publishers in the United States

and on the other side between 80 and 90 per cent of all the retail deal-

ers in books. I am speaking now not from assumption, but from the
proofs produced in court and found by the court.

Mr. Graham. Was that because of the restrictions that arose

through combinations?
Mr. Strauss. Through combinations, through the association for

the benefit of the members of the combinations, to protect prices.

I want to refer now to the attack that has been made by some who
have come down here, and I wish to read from page 714 of the hear-
ing, on February 17 of this year, before this committee

:

It has been common practice for dealers to sell well-known articles at prices
sometimes below cost, and to use them as leaders to attract prospective buyers
to their fraudulent bargain counters, where, upon the strength of the reduced
price of the leader, they succeed In selling them something that repays them
several times the amount they lost on the leader.

My own firm seldom, if ever—with the exception of books—uses
these restricted-price articles for advertising purposes. We sell them
at prices which gives a satisfactory profit, but we do not use them for
advertising purposes, and I want strongly to resent the insinuations
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of that kind, because I believe we are usually picked out as shining
marks among the price cutters.
Mr. McCoy. Nobody has mentioned your firm, Mr. Strauss.
Mr. Strauss. No; but I am perfectly willing to defend the attack

in this matter.
Now, in distribution there are usually three parties. There are

always three parties, except by the introduction of another unneces-
sary one. They are the manufacturer, the distributor, and the con-
sumer. By the cutting of prices and the increasing of sales thereby
the manufacturer is certainly not harmed, but he gets his profit out
of his sale to the wholesaler. The consumer can not be harmed be-
cause he gets his merchandise at a lower price. We are the third
party, and we come here and we ask you not to restrict the prices.

The three parties are represented, and there can not be any harm at
all by this so-called cutting of prices.

Mr. Nelson. Have you ever noticed any proprietary business being
conserved by the cutting of prices?
Mr. Strauss. No ; I have not. The IngersoU watch is one article,

a copyrighted article on which I believe the price has been cut for
years. I do not think it has been injured by any cutting of the price.

Mr. Nelson. You know of no business which has a copyrighted ar-

ticle, which has been demoralized because of any cutting of prices, do
you?

Mr. Strauss. Absolutely none. I have heard it mentioned that
they would be hurt, but I have never heard of anyone being hurt by
such prices. For instance, Lyon's tooth powder and listerine have
been sold for years at cut prices, and there has been no attempt by
the owners of these articles to regulate prices. They seem to be per-

fectly content to take advantage of all the advertising that the dealers

give them. The public gets the benefit of these prices, and the dealer

seems to be satisfied with them. There is no antagonism between the

department store and the small local dealer. Each has his own
function and the former in almost every case has developed from the

latter. For even the small or large local dealer there are certain

functions which no central store can perform. In New York the

small stores, I am informed^ are increasing in number, and districts

are growing up around the city, small communities which those stores

serve. All of the large stores in New York, without exception, have
grown originally from small stores. Some have come from other

cities where they have grown to considerable size, but all the large

stores in New York City started originally as small stores. My own
store started in 1858 on Fourteenth Street, when we had only one

room.
Mr. McCoT. Now, take it right in the case you mention, like Lyon's

tooth powder, listerine, etc. Have you had any experience as to

whether or not it is hard to get those things in these small stores

that you speak about throughout the city?

Mr. Strauss. I really never tried. I should not think it would

be, because I think they get the same price as we do.

Mr. McCoT. I was not referring so much to drug stores in that con-

nection but to concerns like Kiker Hegeman. Isn't the necessary

effect, if they are cutting prices on these goods after the prices have

been fixed, they are selling at these very low prices to make busi-
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ness come to them and away from these little stores. So that while

you can buy tooth powder in a little drug store up on Seventh

Avenue, it is 20 to 1 that 50 'people, wanting 50 different kinds of

tooth powder, would not be satisfied at these little stores.

Mr. Strauss. I think to a certain extent all commerce is a conflict

between stores, whether in proprietary articles, or other articles.

Mr. McCoy. Yes, that is so ; and nobody can stop it, that I can see.

But suppose Lyon's tooth powder, and all the other kinds of tooth

?owder, had a fixed resale price which could be upheld legally,

^ould not that fact make it possible to go away up on Two hun-

dred and seventeeth or Two hundred and sixteenth Street in New
York, away from any place—away from where Eilcer Hegeman
has a store—and get that article when ;^ou wanted it? Of course,

that man could afford to carry it, knowing that nobody else could

sell it for less than he could.

Mr. Stkaxiss. Yes; but I am not taking the side entirely of the

small retail store. He is only one of the elements. There is a fixed

price on Lyon's tooth powder, and there is one on listerine. It is

printed right on the box, but nobody expects—possibly at out-of-the-

town places they might get that price—but generally nobody expects

it to be sold at that exact price. My contention is simply this, that if you
could establish a level of price all over the country, without regard

to anybody, you might succeed in getting your Lyon's tooth powder,
and listerine, and so on, distributed through a lot of country stores,

but you would not accomplish the greatest good for the greatest

number. Our contention is that those organizations which, through
development of modem commerce, have been able to reduce the cost

of doing business should not be hampered in getting their share of

business simply in order to satisfy a few manufacturers and a few
dealers. In the long run the manufacturer is not going to suffer. He
is going to sell more goods, but the small, inefficient dealers are going
to fall out.

Mr. McCoy. Right there. I was not so much concerned, for the
moment, with the consumer as I was with the condition of the retail

stores, not only in large cities, but throughout the United States.

Of course, the lower price in the case of the mail-order house is an
analogous question. Now, then, if the consumer in the city goes to

the big drug store, because he can get lower prices, and if the people
throughout the United States in the smaller towns of the country all

go to the mail-order house, because they can ^et goods cheaper, what
becomes of the retailer of small-financial ability?

Mr. Steattss. I should say he either wakes up or goes to sleep.

Mr. McCoy. He goes permanently to sleep, doesn't he?
Mr. Strauss. If he is inefficient he does

;
yes. The inefficient retail

dealer ought never to have been in business at all.

Mr. McCoy. Suppose you took the dealer a couple of hundred
miles from Chicago in a small town of 500 inhabitants, will he not
be put to sleep by the mail-order house in Chicago if there is any
competition ?

Mr. Strauss. Absolutely no; because there are many things that
the mail-order houses can not provide—^things that they can not
provide at any less than he can ; but those things they can provide
at the best price, I think they will provide.
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Mr. Nelson. Will you name any article of merchandise that mail-
order houses do not handle?
Mr. Strauss. All sorts of perishable articles. There are certain

requirements of local stores which they meet and which mail-order
houses can not meet at all. For instance, if a man needs an article
of wearing apparel he can not write to the mail-or^er house and
wait for it. He goes to the local store and gets it, and the small
merchant will be able to compete with the larger house whfen he
eliminates his inefficient neighbor.
Mr. Nelson. "Will he be able to compete with the mail-order house

on those articles that the mail-order house handles ?

Mr. Strauss. I am not able to say about that, because I have lived
in the city most of the time, and I can simply judge from what I
have seen. The smaller store in the city does live and does pfoSper
right next to the big store. We have no antagonism to the small
store whatever ; they both serve their purpose.
Mr. Volstead. The small stores that survive are largely grocery

stores, aren't they?
Mr. Sthauss. No; you will find lots of small stores in New York

that cater to neighborhood trade.

Mr. Flotd. Let me ask you this question: If there is a retail

dealer who is handling 100 articles, or 50 articles, that are handled
by thie mail-order house, and the mail-order house is cutting prices in

order to make a profit, and you tie the hands of the retail dealet so

that he can not cut prices and compete, will not that tend very
strongly to drive him out of business more than any competition

you speak of against him ?

Mr. Strauss. I think most assuredly if he can not compete he
must be driven out of business. He will be able to compete if he is

given a free hand. Of course, the inefficient will have to drop out

always.
Mr. Flotd. If the manufacturer is given the privilege of fixing

the price and you lower that particular price 10 cents, or 2 cents,

or anything below that price, it will induce the purchaser to send tb

the mail-order house to buy it, and will not that tend more effectu-

ally to drive him out of business than any competition you could set

up against him ?

Mr. Strauss. I think so. That is the worst point of the competi-

tion. But it seems to me that to a certain extent we are wasting

sympathy on the small dealers trying to bolster up the inefficient.

The efficient dealer does not require any help.

Mr. McCoT. Do you reckon that the conditions of getting what you

want is of any advantage to the consumer—getting it conveniently

and quickly?
Mr. Strauss. Do I reckon that it is an advantage ?

Mr. McCoy. That it is an economic advantage for the consumer to

be able to get it conveniently?
. .

Mr. Strauss. Most anything that he wants, I suppose, it iS an

economy to him to get easily.
.. «. • xi

Mr. McCoy. I mean the advantage to him of getting it eacientiy

and quickly. Is that an advantage to the consumer?

Mr. Sthahss. T think so, without any question.
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Mr. McCoy. Then if you centralize the retail trade largely in the

big stores or mail-order houses, do you not deprive the consumer of

that which you admit is an economic advantage to him?
Mr. Stkatjss. But my contention is that you will not better it, ex-

cept within this limitation. I do not think you will ever center it in

certain articles. There is a certain function which these small stores

must perform.
Mr. McCoy. Take it on articles of food, which the manufacturer

might want to sell at a fixed retail price.

Mr. Stbauss. For instance, what?
Mr. McCoy. I do not know that I know of any just now—the

Washburn-Crosby flour, for instance. I do not know whether they
fix a retail price on that.

Mr. Strauss. No ; I do not think they do.

Mr. McCoy. How about the breakfast foods ?

Mr. Strauss. No ; they have tried to do that, but have never suc-

ceeded.

Mr. McCoy. You say they have not succeeded. Now, then, sup-

pose I wanted to get Smith's corn flakes, and I lived in some inacces-

sible part of the city or out in the country, and I should go to the little

store. I could not get them. Why? Because it can not afford to

carry them?
Mr. Strauss. He can afford to carry it, simply because there are a

certain number of people in his neighborhood willing to pay 10 per
cent more for being able to get them immediately.
Mr. McCoy. You just give him that advantage ?

Mr. Strauss. I do not give him any advantage. I do not claim
any particular advantage, except the f>dvantage of natural conditions.

There is a definite function for the small dealer, no matter how large
the department stores or mail-order houses may grow. As a matter
of fact, the general store more nearly competes with him than does
the department store or mail-order house. For instance, in New
York there are chains of grocery stores. They go right into a neigh-
borhood, and to a certain extent they do a neighborhood business, and
everybody in that neighborhood has the benefit because they can buy
merchandise cheaper.

Mr. McCoy. It provides a neighborhood store all over the city?
Mr. Strauss. Yes ; and if they are able to provide stores in all the

neighborhoods I suppose the small man will have to go by the board.
I merely want to make one point more, and that is that legislation

of the kind asked for does not benefit the consumer and does not
benefit the distributor, and the benefits which it maj' give to the
manufacturer it gives to him by merely fastening on him the ele-
ments of monopoly, which, I think, are extremely dangerous. If the
manufacturer of any article is able to create a demand for it—sup-
pose, for instance. Armour's ham. Armour makes what is called the
"Red Star ham," and under this bill if he were able to advertise
that largely and restrict the price on it, he could create a demand for
Armour's ham and absolutely prevent anybody else from coming in,

because he can control the source of supply and method of distribu-
tion, and I think it would force a monopoly almost impossible to
overcome. I do not think there is any danger in safety razors, or
things of that kind, because if he can not buy the safety razor, he
can buy the ordinary kind.
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Mr. McCoy. If there was any danger in the safety razor it would
not be sold.

Mr. Steatjss. I think the danger is in having it include many ar-
ticles which are in common use and in which a monopoly might be
established.

Mr. McCoT. There was a Mr. Garst, I think his name was, yester-
day, who was contending for the right to fix a retail price on a porch
shade. He said that all he was contending for was the right to say
at what price his " name " should be sold. He said, " If they will
take my name off of that porch shade, I do not care at what price
they sell it." Do you think there is anything in that contention?
Mr. Stbauss. They do not all feel that way, because I know at

different times different people have tried to compel us to uphold the

selling price—^not of their name—and we have taken the name off and
that would make them particularly angry. In a patent case we were
charged with that very thing.

Mr. Wells. That was considered the crime—^removing the namer
from the bottle'.

Mr. McCoy. What is the relative cost, if you can estimate it at all,

of doing business in a large way, such as your concern does it in

the heart of the retail district—we will say m New York City—and
away from the big centers ? Have you any figures on that ?

'h/Lr. Steatjss. No. I suppose I could guess just as well as you
could on that, but I could not give you any distinct figures. The
cost of doing business varies considerably, even as between stores of

like nature, and in the city of New York, within the past two years,

we have seen a. good many failures in department stores. I do not
think the department stores, however, should come here to ask for

special legislation to improve their present condition.

Mr. Nelson. Can the department stores sell goods at less profit per
item than the small ordinary retail store ?

Mr. Strauss. I think they can without any question.

Mr. Nelson. It has been contended here that the cost of distribut-

ing goods by the mail-order house and the department store was
larger than in the ordinary store, the ordinary small retail store.

What have you to say about that ?

Mr. Steatjss. I can tell you simply this: Take the item, for in-

stance, of rent. The large store estimates 2J to 3 per cent for rent.

Now, no small store can begin to do business on that basis. And
in buying such things as GiUette safety razors, IngersoU watches,

etc., we will save from 25 to 30 per cent over the smaller store. When
bicycles were all the rage, for instance, and were selling for $125, we
entered into the manufacture of bicycles, and we turned out a bicycle

ill every way as good as the standard bicycle and sold it for $29.74

and made a good, satisfactory profit.

Mr. Nelson. Isn't your ability to sell cheaper than the retailer

due to the fact that you buy in very large quantities and get a better

price ?

Mr. Strauss. In part. There are economies all along the line,

economies in management, economies in delivery, economies in adver-

tising; and, also, one department helps the other. In a store which

has 90'to 100 departments, it is not the actual profits made by the in-

dividual department that counts, it is, to a certain extent, how much

that department helps the whole store. For instance, there are many-
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stores in New York City that have restaurants, and I think a few of
them have restaurants that actually pay. But it is an advantage to

the customers to be able to take their meals there and continue their

purchases after lunch. They consider that as advertising, and in

that way this department helps the others.

It has been contended here that in order to make up for the very
small profits which they make on the articles on which they cut the
price, the department stores increase prices on other things. But
that is obviously not true, because the small neighborhood store

would certainly undersell them if they did.

Mr. Nelson. What influence on your per cent of profits has the

parcel-post law made?
Mr. Strauss. I could not tell you that. We are looking into the

parcel-post matter now. The parcel post, to a very large extent, is

not helping us as much as it might, owing to the inherent difficulty in
conducting a new business such as this has taken over just now.
Mr. Nelson. You mean that you have increased your business so

much now?
Mr. Steattss. No ; they have increased their business so much, and

they are not able to handle it—the Post Office Department, I mean.
During the late blizzard in New York our automobiles were tied up,
and we sent out everything that we could by parcel post. Those
packages that went out paid we heard nothing further about, and I

Tsuppose they were received in good condition. But the merchandise
that we sent C. O. D.—of course there was a certain proportion of it

that was not accepted bj^ the customers, and what came back to us for

that reason came back in such condition that it was absolutely un-
salable. So, to a certain extent, we are not able to use the parcel
post, but I think those things will be overcome in time.

Mr Volstead. Are you using it now, to a certain extent?
Mr. Strauss. We are using it now, to a considerable extent, but I

can not tell you just how much. Still, we are doing an express busi-

ness very largely. It is very hard to overcome the prejudice among
those who have the handling of that business. They have a preju-
dice against the mails in favor of the express companies; so not
through any dishonest intention on their part at all. It is merely
that they feel that the post office is not able to handle the merchan-
dise as well as the express company.
Mr. Volstead. Do your stores sell to the retail trade?
Mr. Strauss. No; only to the consumer.
The Chairman. We will take a recess at this point for 30 minutes.

AFTER RECESS.

The committee reassembled pursuant to the taking of recess.
The Chairman. We will hear first this afternoon from Mr. Park-

man and Mr. Brock, of Boston. You may proceed, Mr. Parfanan.

STATEMENT OF MR. HENEY PAEKMAN, TEEASUEEE OF THE
PEOVIDENT INSTITUTION FOE SAVINGS IN THE TOWN OP
BOSTON.

Mr. Parkman. Mr. Chairman and gentlemen of the committee,
nry name is Henry Parkman; I am treasurer and executive officer
of the Provident Institution for Savings in the Town of Boston.
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We are very proud of the last part of that title, because it was
founded before Boston became a city, in 1816, and it is the oldest
incorporated mutual savings bank in the United States.

I am here with my friend Mr. Brock, of the Home Savings Bank
of Boston, as a committee here representing the 193 mutual savings
banks of Massachusetts, assuming that this committee, in its final
draft will amend the tentative bill No. 3, which is now before the
committee, and I assume from the fact that it is described as a tenta-
tive bill, that it is the desire of the committee to receive suggestions,
and it is their desire to right the wrongs, which I would agree to as
much as anybody, not to interfere with well-established institutions

which are not doing any wrong.
I understand that there have already been hearings before the

committee with regard to mutual savings banks, and therefore I will

not go into the question in detail at all as to what a mutual savings
bank is and how it is distinguished from the other savings banks,
except to say that the mutual savings banks are purely charitable

institutions. They have no stock, no shares, as a great many of the

savings banks which have been founded in the West have had. A
great many of those institutions have stock and are a money-making
institution for somebody, but the only money making of these mutual
savings banks is for the depositors themselves—;that is, the people
who put their money into the savings banks. There are no share-

holders to take our money.
All moneys after the semiannual dividends are declared on the pass

books, if there is sufficient to declare dividends, go either to the guar-

antee fund or for extra dividends to the depositors, when there are

enough funds to do that. I want to bring that home to you as strongly

as I can, that these are charitable institutions for the benefit of the

wage earners, the laboring classes, and that class of people in the com-

munity who can not take care of their money as well as those who are

more thoroughly acquainted with financial matters.

If I may read from the little pamphlet which we give with all our

pass books, and which is sent to every person who desires to make a

deposit, I think this will show you our object as clearly as anything

else can. It says:

This Institution was Incorporated December 13, 1816, and the charitable object

of its founders and its present design is to afford to those who are desirous of

saving their money, and who have not acquired sufficient to enable them to avail

themselves of the usual modes of safe investment, the means of employing

their money to advantage, without running the risk of losing it, as they are

too frequently exposed to do, by lending it to individuals. It is intended to

encourage the industrious and prudent and to induce those who have not hith-

erto been such to lessen their unnecessary expenses, and to save and lay by

something for a period of life when they will be less able to earn a support.

The trustees will take no emolument or pay for their service, having under-

taken it solely to promote the interest of the class of persons above described

who may deposit their money with the institution.

The trustees will perhaps correspond somewhat with the directors

of other banks. They will take no pay for their services, having

undertaken to take care of the interests of the persons above described.

By the laws of Massachusetts no one can make a deposit in a mutual

savings bank of over $1,000. This can accumulate, by the addition

of dividends, up to $2,000, but beyond that sum no person can have
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a deposit iii any one savings bank. My friend, Mr. Brock, will give

you some statistics on that subject.

The Congress of the United States has already recognized the fact

that these mutual savings banks are charitable institutions by incor-

porating them by special name with other charitable institutions

—

Knights or Pythias and such organizations—in the income-tax bill

and exempting them from the payment of any tax on the income
which they receive and which is distributed to their depositors. So
that, as I say. Congress having already recognized the fact that these

are charitable institutions, we come to you and ask that you also rec-

ognize that fact more especially in bill No. 3, which is before your
committee, and in lines 14, 15, 16, 17, and 18, on page 2 of that bill, in

the second section of bill No. 3, where it says

:

And a private banker and a person who is a director in any State bank or
trust company, not operating under tlie provisions of the said act, shall not be
eligible to be a director in any bank or banking association or trust company
operating under the provisions of the aforesaid act.

So, Mr. Chairman, we ask you to adopt an amendment which will

be suggested later by Mr. Brock. We ask you to do that because of

the fact that the trustees of the savings banks and the boards of

investment, who invest the funds in the securities in which they are

allowed to invest by the different States, try to be selected from per-

sons having financial knowledge, and therefore a great many of

them are already directors in national banlss or directors in trust

companies. Such persons, with their financial knowledge, are most
valuable members of our boards of trustees and boards of investment,

and therefore it would hurt the mutual savings very much if by any
act of Congress we should be deprived of their services, which are

voluntary services, charitable services, giving to the institution as

they would give to a hospital or any other generally recognized
chnritable institution. We would lose very much if we were de-

priN-ed of the services of such persons.

Mr. Volstead. Do you believe that would be true in the large

cities ?

Mr. Parkman. I think it would be true in the large cities as well

as in the small places.

Mr. Volstead. We amended the banking and currency act so as

to allow national banks to loan money ofi real estate, and is it not
true that with that amendment the savings banks are, in a measure
at least, competing with the national banks in reference to that class

of loans, and would it be the proper thing to have an officer or direc-

tor in one institution who is also an officer or director in another,

when there might be a temptation to play one against the other ?

Mr. Parkman. I think the practice is, generally, that there should
be one or two men on the saving-banks boards who are especially ac-

quainted with real estate. They might also be in the national-tank
l)oards, but I will say as at first organized I should not fear the com-
petition of national banks in relation to mortgages, but because as
at present constituted they do not know so much as the savings banks
do, which have had so many long years' experience as to what is safe
to take.
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Mr. Volstead. I think one thing which has been in the minds of
those who drew these bills is to prevent men from serving two mas-
ters, as we sometimes use the expression.
Do you not believe that that policy ought to be embodied in some

form in the law? Would you suggest any other way by which we
might prevent one person from acting in a double capacity where his
interests might be greater in one than in another bank?
Mr. Paekman. Of course I understand it is the desire or the pur-

pose of the legislation to prevent one man from serving two masters,
^ut I want to call your attention to the fact that in the history of
ihe savings banks oi Massachusetts, with which I have been familiar
for the past 30 years, I have never heard, so far as the character of
the gentlemen who are connected with the savings banks are con-

cerned, any suggestion in the public or private prints

Mr. Volstead (interposing) . But is it not true that there has prac-

tically been no competition, because they could not invest in the same
kind of securities?

Mr. Pakkman. There has been great competition with the savings

banks with regard to mortgages, between trust companies, who have
been allowed to take them. There has been some competition for a

long time, but I have never heard of any case in any of the hearings

before the Legislature of Massachusetts in which the integrity of the

trustees of a savings bank, who may have also been connected with
the other banks, has been called into question.

Mr. Volstead. Do the savings banks keep deposits in the national

banks?
Mr. Paekman. Yes, sir ; they have to keep a deposit in the national

banks, of course, to meet the current payments which may be called

for day by day. The total amount of the deposits of the savings

banks of Massachusetts in the national banks and trust companies

of Massachusetts, according to the latest statistics, is only 1.36 per

cent of their total investments. That is only what they keep for

their running calls, which they have to use from time to time. The
habit of the Massachusetts savings banks is to pay on demand. We
are allowed a 90-day call, but it is the habit of the Massachusetts

savings banks to pay on call, and therefore a certain amount of cash

has to be kept in the till, and also in the national banks, where it can

be had readily to meet that call, but that is only 1.3 per cent of the

total deposits.

Mr. Volstead. Of course, where a savmgs bank and a national

bank have a common director, or several common directors, the

chances are that the deposits will be made in that particular national

bank; is that not true?
, ., ^ i

• j r
Mr. Paekman. Yes, sir; there would be a chance of that kind, or

course. I want to meet that question perfectly fairly, but, as I say,

I do not know of any case where it has been abused.

In Massachusetts the savings banks have been allowed to invest

in bank stocks, and therefore their deposits are very largely kept in

the banks where they own stock themselves, because that is for their

advantage. But interest is paid on these deposits.

Mr. McCoy. It has been suggested, Mr. Parkman, that an abuse

might exist in having a common directorate in the way of giving
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uaidBe preference to certain securities—to th& guschase' of certain se-

curities which the saving banks are allowed to invest in.

Mr. Parkman. I can not say that I have noticed anything^ of tbafe

kind in my experience, and I hav© not known of it in any other banfc

The securities in which the savings banks are allowed to invest are

pretty firmly fixed by law ; that is, as to what we can invest in. Th©
bank commissioner of Massachusetts sends out every year a little

pamphlet showing what railroad or municipal bonds and what other

securities are allowed by the law of Massachusetts^ and the numfeer

of those is very limited.

Mr. McGoT. And those are never, I take it, securities wMdi are

involved in any flotation scheme ?

Mr. Paekman. No; they are all, generally, first mortgage a.M

railroads, but nothing of the kind to which you refer.

One of the features is that they must have paid the dividends on

their stock for 10 years at the rate of 4 per cent before we are allowed

to invest in any of the bonds.

Mr. "Volstead. Are you allowed to invest in any stock except bank

stock?

Mr. Paekman. No, sir; that is all. That is somewhat historical,

if you may say so, because that comes down to the early days of the

institution of savings banks. I think Massachusetts is the only State

which has allowed them to do so.

Mr. Volstead. Have you any record of losses in those savings

banks ?

Mr. Paekman. Of what?
Mr. Volstead. Of losses that have, occurred.

Mr. Paekman. I think that can be furnished. You mean on any
special line of securities?

Mr. Volstead. Yes.

Mr. Paekman. It can be furnished very reaidily. It will take a

little time to make it up, but I will be glad to have it furnished

to you.
Mr. Mitchell. Your chief argument is against this proportion,

which would mean the loss, of the services of these valuable men in

your bank?
Mr. Paekiiian. Yes. In order to show you the nature o>f these

institutions I am going to give a specific instance in regard to the
organization of a savings bank which I know about, which was or-

j^nized five years ago in the town of MUtoni, a town quite close to

Boston.
There were one or two big factories there, and the people living

there in that old town of Milton made up their minds that the opf

eratives of the faetoriesi had no place to save their money, and they
were 3 or 4 miles away from the nearest savings bank. Those
people got together and they subscribed to a fund to pay expenses
of rent and other things for three years, strictly as a charitable propo-
sition, until the savings bank could get on its feet. I merely men-
tion that as an instance in order to show how almost all the sav-

ings banks were started. Almost all of them were started in that
way, and if I may be allowed now, I would like to read a letter from
the banlting commissioner of the State of Massachusetts,. Mr.Augustus
L. Thorndike, who was appointed bank commissioner two years ago
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by Gov. Fqss, and I wrote him asking his opinion on the bill which
1 am ]ust discussing. In reference to that he says

:

oommonweaeth of massachusetts,
Office of the Bank Commissioneb,

„ „ Boston, March i, 19H.Hehry Fabkman, Esq.,
Treasurer, Provident Institution for Smvinffs

in the Town of Boston, Boston, Mass.
Deab Sib: I have received your letter of February 28, asking my opinion

regarding the proposed "Interloftldng directors" bill now before the United
States Con^gress,

In reply I would say that In my opinion It would be an injury to the savings
banks of Massachusetts if the proposed bill should be enacted. It appears to
me that our mutual savings banks and national banks are not competitors, but
are the complement of each other. Should directors of national banks, be un-
able, to act as trustees or members of the board of Investment for savings banks,
it would practically deprive our savings banks of the only practical and efficient

financial judgment that would be available to them in very many communities.
The people of Massachusetts have nearly a billion of dollars invested in sav-

ings bank, deposits in this Commonwealth.
No harm, to my knowledge, has ever come to the savings banks by reason

of directors of national banks serving in the management of savings banks. I

believe It Is for the benefit of both institutions that financial men should have
to dfl with, the affairs of each. I certainly believe that so great interests as
the people have in our savings banks should not be jeopardized by depriving
them of the benefit of the services of the only men who have the finai)£j:al

Judgment to serve them.
Very truly, yours,

AtroirsTus L. Thobndikb,
Bank Commissioner.

Mr. FiTzHEifKY. Is your concern incorporated under a special law ?

Mr. Paekman. Ourbank was the first savings bank started in this

country, and the law under which we were incorporated was a special

law at that time.

Mr. FitzHeney. A special act of the legislature?

Mr. Pabkman. Yes.

Mr. FitzHenrt. Are all similar institutions incorporated in the

same way, or have you a general law under which they can be in-

corporated ?

Mr. Parkmak. We have a general law now imder which they,

can be inporporated.. Anybody who wants to incorporate a savings

bank has to make application to the commission consisting of the

bank commissioner of the State, the treasurer of the Commonwealth,

and the tax commissioner. They have a hearing on. that question,

and then the commission decides whether or not they shall be allowed

to incorporates. •

Mr. FitzHeney. How many trustees have you ? .

Mr. Paekman. We have 36.

Mr. FitzHeney. How many are provided for in each institution

under the general law ?

Mr. Paekman. They vary.

Mr. FitzHeney. That is optional with the ^nGo^por.£^tQrs .?

Mr. Paekman. I think they must have 13,. and they can have,

as many more as they want.
, , „

Mr. FitzHeney. How are they elected?

Mr." Paekman. There is a body of incorporators. The. incorpQ-

,

rators are a self-perpetuating body.
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In my institution—I am more familiar with the details of that

institution than any other—^we had 136 incorporators. Those in-

corporators have an annual meeting. They elect from their own
number a president and 36 trustees. Those trustees have a subse-

quent meeting and they elect 8 members of the board of investment,

and that board meets every week and invests the funds of the in-

stitution.

Mr. FitzHeney. How are those incorporated selected, and how
are their successors provided for ? I suppose the incorporators were
originally the men who incorporated the bank. How are their suc-

cessors provided for ?

Mr. Parkman. I think the practice varies in different banks.

Our practice is this: As the incorporators died somebody would
look over the lists to see who was the best person to be added to the

incorporators to carry on the ideas on which the institution was
founded.
Mr. FitzHenry. You mean somebody representing the surviving

incorporators, or somebody representing the depositors?

Mr. Parkman. The surviving incorporators.
Mr. FitzHenrt. Do the depositors ever have anything to say

about the management of the bank?
Mr. Parkman. No.
Mr. FitzHenry. That is limited entirely to the incorporators and

the successors of the incorporators who are selected by the surviving
incorporators ?

Mr. Parkman. Yes.
Mr. FitzHenry. Whenever there is a vacancy certain persons are

invited to fill the vacancies ?

Mr. Parkman. Yes, sir.

Mr. FitzHenry. And they elect the trustees ?

Mr. Parkman. Yes.
Mr. FitzHenry. And the trustees elect the investment committee?
Mr. Parkman. Yes, sir.

Mr. FitzHenry. And nobody received any compensation?
Mr. Parkman. No, sir; that is, excepting the working force of the

bank. The treasurer, for instance, receives compensation.
The Chairman. Those who constitute the clerical working force,

you mean? '

Mr. Parkman. Of course we have to have a working force, and
the working force has to receive compensation. We have 30 clerks
in our bank.
Mr. FitzHenry. You have a salaried manager of some char-

acter ?

Mr. Parkman. I am the salaried manager.
Mr. Nelson. Is there anything in the" articles of incorporation

which restrains the incorporators from voting compensation to
themselves ?

Mr. Parkman. Pride in our organization restrains them. The
trustees take no remuneration, and we have always followed that
principle.

Mr. Volstead. Is there any responsibility on the part of the in-
corj^orators for the amount that is being 'deposited—any personal
Iiamhty on the part of the incorporators?
Mr. Parkman. You mean personal responsibility?



TEUST LEGISLATION. 1131

Mr. Volstead. Yes, sir.

Mr. Paekman. No, sir.

Mr. Volstead. Is there any personal responsibility on the part
of the directors?
Mr. Parkman. You mean the trustees?
Mr. Volstead. Yes.
Mr. Parkman. There is no personal responsibility, but there is

plenty of law to cover the case, if they do not do their duty properly
and honestly.
Mr. Volstead. The same responsibility which would rest upon

anybody who went in and stole the funds ?

Mr. Parkman. There has been only one case in the more than
30 years, during which time I have been connected with the bank
where the treasurer of the concern went to jail.

Mr. Nelson. These banks you speak of are in the city of Boston ?

Mr. Parkman. They are all over the State of Massachusetts;
there are 193 of them.
Mr. Nelson. Are they in cities of over 100,000 population?
Mr. Parkman. Cities of over 100,000 population, and in towns of

over a thousand population.
Mr. Nelson. Have you suggested any amendment to this bill?

Mr. Parkman. Mr. Brock will suggest an amendment.
Mr. FitzHenry. Did I understand you to say that a man can

not deposit more than $1,000 at any one time in your savings bank?
Mr. Parkman. In any one bank.
Mr. FitzHenry. Nobody can have more than a thousand dollars

deposited in your bank ?

Mr. Parkman. No, sir; of course, it can accumulate up to $2,000.

Mr. Morgan. What rate of interest do these banks generally pay ?

Mr. Parkman. They are paying now about 4 per cent. We pay
a heavy tax to the State of Massachusetts, but the average dividends
are about 4 per cent, which is free from any other tax under the

Massachusetts law; under our law the savings-bank depositor is

free from any tax.

Mr. Morgan. Have you any savings banks in your State which
are not mutual savings banks?
Mr. Park^ian. No, sir: there are none at all. Some of the trust

companies have savings departments, and there are so-called savings

banks which are not mutual. The mutual savings bank has been

an institution in which the State of Massachusetts has taken a great

deal of pride.

Mr. Nelson. Do you invest the funds in railroad stocks and bonds

very extensively?
Mr. Parkman. The average investment is about 50 per cent in

mortgages in the State of Massachusetts.

Mr. Mitchell. Those are mortgages of all kinds ?

Mr. Parkman. Yes. The average mortgage in Massachusetts runs

about $3,500. We have some in our bank for $500, and we also have

some for $500,000. That is to say, mortgages on real estate.

Mr. Nelson. Railroad mortgages?

Mr. Parkman. If Iremember correctly, we have about 20 per cent

in railroad bonds and about 25 per cent in State, city, and town

bonds.
Mr. Morgan. What is the amount of your deposits ?

74414—VOL 2—14 5
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Mr. Paekman. Our deposits amount to $51,000,000. We have

105,000 different depositors.

I would like the committee now to hear Mr. Brock.

The Chairman. We will be very glad to hear Mr. Brock at this

time.

STATEMENT OF MR. GEORGE E. BROCK, PRESIDENT OF THE
HOME SAVINGS BANK, BOSTON, MASS.

The Chairman. Will you please give your name, your occupation,

and your address to the reporter, Mr. Brock.

Mr. Brock. My name is George E. Broclc; I am president of the

Home Savings Bank of Boston, and its executive oiBcer.

If my memory serves me correctly, there are about 600 of these

mutual savings banks in the entire country. The greater portion of

them are East of the Allegheny Mountains. Massachusetts has about

one-third of the total number.
The Chairman. You are speaking now of the mutual savings

banks ?

Mr. Brock. Yes; banks which have no capital stock. There are

open accounts in the Massachusetts savings banks of 2,266,261;

that is, there are that number of individual depositors in the mutual

savings banks of the State, and they have on deposit $870,000,000,

or an average per depositor of $381.

This vast sum of money is in charge of about 3,500 people who
are known as trustees. Of that number about 750 or 800 constitute

what is called the board of investment.

Now, if this bill goes into operation, it will throw off of our board
of trustees about one-third of the members, off the boards of invest-

ment about 45 per cent.

It should be understood that the boards of investment in these

savings banks constitute what might well be termed the bone and the

sinew of the savings banks of our Commonwealth. They are men
who are carefully selected, and from the nature of things, naturally,

they are men who are connected with other financial institutions.

Eight along with this I thinli it is well worth knowing that the laws

of our Commonwealth already tried to protect the savings institu-

tions from just such a thing as you are trying to protect them from.

The laws provide that no executive officer of a savings bank in the

Commonwealth of Massachusetts can be an executive officer of a trust

company or a national bank. The laws also provide that our bank-
ing busmess must be carried in rooms apart from a national bank
or trust company.
Now, you are trying to correct abuses. I want to repeat what

Mr. Parkman has said. In almost 25 years of experience in the

savings-bank work, I have never yet heard- a complaint made of the

board of trustees or the boards of investment, any complaint that
they have been guilty of attempting to carry on that institution for
the benefit of any particular national bank or trust company.
As indicating that they have not done that, of this vast sum of

money only one and three-quarters per cent is deposited in the na-
tional banks.
There is the only spot where these men might or would probably

use the savings-bank business to fatten up their deposits of their
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particular institutions. But the national banks only carry about
one and three-quarters per cent which is not an excessive amount to
carry when you bear in mind, as Mr. Parkman has told you, that we
endeavor to pay everybody on demand, even in the case of a panic.
Even in the case of panics I think most of the savings banks in the
Commonwealth of Massachusetts have been able to pay their de-
positors when they demanded the money.
Mr. Nelson. Do they surrender their interest then?
Mr. Beock. The interest is paid once in six months, and the money

which is drawn out in the intermediate periods forfeits interest, but
as a matter of fact most of the people wait until the interest is de-

clared and then come in and draw out their money. NoWj it has been
pointed out what these institutions are. We have come down here to

tell you what we would like to have you do for us. This is the sug-

gestion that we make, that you put in the bill this paragraph

:

Nothing berein contained shall apply to directors and trustees of mutual
savings banks not having a capital stock represented by shares.

I believe something similar to that was incorporated in the cur-

rency bill. If there are no questions which you desire to ask me, I

will be glad to say " amen " at this time.

Mr. FitzHenet. That would limit the exemption to mutual sav-

mgs banks?
Mr. Beock. Yes, sir.

Mr. FitzHeney. Do you not think in States where they do not

have mutual savings banks, but where the national banks are required

to organize State trust and savings banks for the accommodation of

their patrons and operate them in connection with their national

banks, that they ought to have some consideration ?

Mr. Beock. The difference, I think, between the two institutions is

this, that the profits of these mutual savings banks go wholly to the

depositors. I think in the case of the stock banks, all that is made
over and above the amount the bank pays goes to the stockholders of

that bank. I think that is a distinction.

Mr. Volstead. In one instance you are acting entirely for the bene-

fit of the depositors and in the other instance you are acting partly

for yourself and partly for others?

Mr. Beock. That is the idea.

Mr. Volstead. Is this not true, that these savings banks purchase

bonds from national banks?

Mr. Beock. Those bonds in Massachusetts are purchased almost

entirely from private bankers. Now, to what extent private bankers

sit on boards of investment I can not tell you. I know we have none

on our board. Men who are on our boards of investment are direc-

tors in national banks and trust companies, but they do not sell those

securities. I do not remember in all my experience of ever having

bought a bond of a national bank or trust company. There are regu-

. lar bond houses in our part of the country which deal in those secura-

Mr Volstead. Are those bond houses organized as corporations?

Mr. Beock. I do not think, as a rule, that they are. I think they

Mr. Volstead! Do you know whether any of these bond houses

have directors or trustees in those mutual savings banks?
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Mr. Bbock. I tried to ahswer that by saying that at the present

time I have not the information. I will be glad to furnish that in-

formation to the committee. I can say so far as the bank with which
I am connected that we have not.

Mr. Volstead. There would be no objection, I presume, to a pro-

vision that would bar that class of bankers from having any repre-

sentation on the boards of trustees of savings banks ?

Mr. Brock. So far as I am concerned there would be no objection.

The Chairman. We will now hear further from representatives of
the retail dry goods association of New York, and I believe Mr.
Rothschild desires to address the committee.

STATEMENT OF ME. SIMON F. EOTHSCHILD, REPRESENTING
ABRAHAM & STRAUS, OF BROOKLYN, N. Y.

Mr. EoTHSCHiLD. Mr. Chairman, there is one very disastrous fea-

ture which would be very disastrous if put into operation, which is

now in this proposed legislation and which, I believe, has not been
brought to your attention. I think all the other points with which
we are especially concerned have been covered. To-day there are
thousands of manufacturers in the United States making articles

for wholesale use, articles of consumption and the table and other
articles of that sort, who have not asked for any price restriction.

If a law were enacted to the effect that trade-marked and patented
articles could be restricted in price, you would find that a manufac-
turer of a lamp for the table or the manufacturer of a shoe or the
manufacturer of a garment would, for instance, call his garment by
a particular name and call his lamp by a particular name, or call a
shirt waist the Constitution shirt waist and attempt this price restric-
tion. What the result of that would be you can readily imagine. It
would lead to an increased price to the consumer all along the line.
If you throw the door open for this thing it will do that as naturally
as the day follows the night.

Mr. Nelson. May I interrupt you there?
Mr. Rothschild. Yes, sir.

Mr. Nelson. I asked a gentleman advocating that proposition
how the consumer would fare where a man had the right, for in-
stance, to sell his shade as a trade-marked article—I think that was
the case—and he said there would be others who would sell shades,
trade-marked shades, and there would be competition in that arti-
cle. What do you say to tliat?

Mr. Rothschild. No doubt that would be the case in some degree,
but I think the permittance of a restriction in price, as far as' the
trade-marked goods goes, would result in the public paying a higher
price.

Mr. Nelson. You think they would get together on a common
price by some one following a leader in that particular field?

Mr. Rothschild. There will be some influence exerted that way,
naturally. Some of the price-restricted articles at the present time
have been very successful, and each man would probably want to
make his business successful by attempting the same thino-
Mr. Nelson. Have you thought that that would lead to the elimi-

nation entirely of competition as to price?
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• ^\ EoTHsoHiLD. It would lead to some of it, and I do not believem a hothouse system of business. I think there should be the sur-
vival of the fittest.

Mr. McCoT. I should like to ask you one question right there,
buppose a man uses his name as an identification of his goods. Do
you think there would be any objection tothe giving to him of the
right to fax the price at which an article bearing his name could be
sold.

Mr. EoTHSCHiLD. I would think that would be along the line of
a hot-house system of business, and I do not believe in that. A man
is entitled to sell the goods at any price he wishes, after they are
his..

Mr. McCoy. Assuming that he contracts not to sell them.
Mr. Rothschild. A man should live up to his contracts.

'

Mr. McCoy. So that if he has a contract
Mr. EoTHscHiLD. If he puts himself on record, and says that he

will not sell a chair, for instance,- under $5,' I think that should be
followed by him.
Mr. McCoy. Then, do you see any economic evil in permitting

that to be done?
Mr. Rothschild. Yes ; I do. I think that free and open compe-

tition in all kinds of merchandise is most desirable.
Mr. McCoy. Can you not conceive that the permission to do that

sort of thing, if successful in the instance of one man, would be
imita:ted by so many others as to make the sort of competition we
are looking for?
Mr. Rothschild. I doubt that.

Mr. McCoy. And lead them to compete on the quality of the
goods?
Mr. Rothschild. It would naturally mean a restricted price on

all the more successful manufactured articles of a certain line.

Mr. McCoy. Do you not think that the manufacturers are suc-

cessful largely because of the great amount of advertising they do?
Mr. Rothschild. In some instances

;
yes ; and I think in some

instances the merits of the article will account for their success, and
is the reason for their success.

Mr. McCoy. Do you think that the average article is purchased
largely because of its inherent merit without being pushed by a
great deal of advertising?
Mr. Rothschild. That is rather hard to say. I think there is an

average there. An article of inferior grade could hardly be success-

fully exploited for a great length of time.

Mr. McCoy. I agree with you on that. What I mean is that if

you leave an article to find a market simply because it is good, the

chances are that it will not be sold in the same quantity as though
it was advertised extensively?

Mr. Rothschild. There is something in that. Judicious adver-

tising will certainly tell its tale in some way.
Mr. McCoy. The complaint made by the people who want the

privilege of fixing a resale price is that those who buy, cutting the

price, are taking away from them the advantage of the advertising,

both of the manufacturer who had paid his money out for the ad-

vertising
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Mr. Rothschild. I know of some things which I think have been

benefited by that.

Mr. McCoy. By what?
Mr. Rothschild. By their price being cut by stores.

Mr. McCoy. Do you mean any particular class of articles, or

only some one article?

Mr. Rothschild. I think, for instance, the use of listerine was
greatly enhanced by the reduced price.

Mr. McCoy. Did they have any price-fixing agreement, or did they,

simply advertise to sell the listerine for 25 cents a bottle, and adver-

tise that on the face of the bottle ?

Mr. Rothschild. I think at the outset, when it first became popu-

lar, there was an attempt to do that. I know the price at which

that has been sold has greatly enhanced the business of that

company.
Mr. McCoy. There are a great many similar products sold under

different names now?
Mr. Rothschild. Yes.

Mr. McCoy. Assuming that the field for competition is perfectly

open and unrestricted and that there is no monopoly, what is the

harm that you see in permitting a manufacturer to say at what
price his article shall be resold, either by the jobber to the retailer or

the retailer to the consumer, or by both ?

Mr. Rothschild. I think it is un-American and monopolistic to

give to any man the privilege of dictating the price after the title to

the article or merchandise has passed out of his hands.

Mr. McCoy. A few minutes ago you admitted that the title had
not gone out of his hands, because you said that he had agreed not

to sell and that he ought not to sell it.

Mr. Rothschild. I believe if he makes an agreement of that kind
he ought to stick to it, but I can not advocate that any man should
break an agreement into which he has entered.

Mr. McCoy. That is equivalent to saying that he has not the ab-

solute title?

Mr. Rothschild. I do not say that the claim to the title rests

with him, but he may have been injudicious enough to make that kind
of an 'agreement.
Mr. McCoy. You say you think it tends to monopoly to permit

a thing like that to be done ?

Mr. Rothschild. Yes ; I do think that.

Mr. McCoy. Have you in mind any instance in which you have
seen such a tendency ?

Mr. Rothschild. I think if this law were put on the statute books
so that any trade-marked or patented article could have its price

dictated by the manufacturer it would lead to a monopolistic state

of affairs.

Mr. McCoy. Now. the practice has existed in the case of a great
many articles for quite a long time, until some of the recent decisions
of the Supreme Court, so that the opportunity for monopolistic
control ought to have been developed in the last 10 or 15 years, and
should have been apparent in the case of some one article or line of
articles. Have you observed any such tendency?
Mr. Rothschild. I can not state at the present time the case of

any particular article where they had a monopolistic control.
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Mr. McCoT, If the proposed law should provide specifically tha'i
the right to fix a price should not be given in those cases where thera
was anything like monopolistic control, could you then see any ob-
jection to that legislation?
Mr. Rothschild. Yes ; on general principles, I should say that the

legislation is objectionable.
ilr. McCoy. On what other ground which might exist besides the

monopoly feature?
Mr. Rothschild. I think on general principles the giving to the

manufacturer the right to set the retail price is wrong.
Mr. McCoT. Suppose you not only gave him the right, but you

required him to sell at the same wholesale price to everybody, to sell

at the same price to jobbers, and then required the jobbers to sell at
the same price to the retailers, and require the retailers to sell at the
same price to the consumers, and that the price should be made
public, could you then see any harm in the situation ?

Mr. Rothschild. Yes; I would.
Mr. McCoy. Would you have anything more than a prejudice

against it?

Mr. Rothschild. I have a strong prejudice against it. I do not
think it would work.
Mr. McCoy. If you eliminate the possibility of having that prac-

tice exist in matters which are monopolies in any way, what other
harm could there be?
Mr. Rothschild. Simply as I have stated before, that I think the"

sale of an article should give the purchaser the right to its disposition.

Mr. McCoy. The man who owns the article has it in his possession.

He says to the purchaser, " Yes ; I will sell you this chair," for instance,
" provided that you agree hot to sell it for less than $5." The pur-
chaser says, " I will take the chair' on those conditions, and I will

agree not to sell it for less than $5." He takes the title, subject to

the condition to which he has consented. Hoav can you say he has
absolute title?

Mr. Rothschild. I am arguing from the point of view that there

should be no restrictions on the title.

Mr. McCoy. But you say you argue that because you think that a
man who has the title to the thing ought to be allowed to sell it at

any price he, pleases?

Mr. Rothschild. But there is a string to the title.

Mr. McCoy. Well-
Mr. Rothschild (interposing). That string, I mean, is objection-

able.

Mr. McCoy. If he makes a contract he ought to keep it. That is

because he has a qualified title, and so your statement in answer to the

question that you think a man ought to be allowed to sell what he has
a title to does not answer- the proposition, because you admit he has
not the complete title.

Mr. Rothschild. We buy our merchandise without any agreement.

Mr. McCoy. I was referring to those people who are willing to

enter into such agreements. What is your concern?

Mr. Rothschild. My concern is Abram & Straus, of Brooklyn,

K Y.
Mr. Nelson. Are they not compelled to enter into that agreement

by the fact that if they do not enter into it they will not get the goods ?
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For instance, I had my glasses fixed yesterday, and I asked the doctor

here if they had ceased those agreements after the decision in the

Sanatogen case, and he said, " Not at all "; that they still insist that

you must either agree not to sell that particular class t)f goods at less

than such a price or they will not sell you the glasses. What do you

know about that?

Mr. EoTHSCHiLD. Goods can sometimes be obtained in spite of those

restrictions.

Mr. Volstead. Is it not true that goods can be obtained by the

larger concerns, and if you compel the smaller concerns to sell at a

fixed price you put them" at a disadvantage, because they can not com-

pete with the larger concerns like Sears, Eoebuck & Co. and Mont-

gomery Ward & Co.?
Mr. EoTHSCHiLD. That is one reason why I object to the whole

proposition.

Mr. Volstead. Instead of helping the small stores it is likely to

drive them out, because they are compelled under their contract to

sell at a price at which they can not compete with the mail-order

houses?
Mr. Rothschild. I think we should have the freest competition in

business. I do not baieve that there ought to be any restriction and

I do not believe that ainy restriction of competition will work out in

this country.

. Mr. Volstead. Take Sears, Eoebuck & Co. and Mortgomery Ward
& Co., and I think we Imow as much about them as the people in the

East, because they do more business in the West than in the East,

and I know they buy the outputs of all the factories they can, and, of

course, by buying in large quantities they can put their goods at a

low figure, and if the local dealer who comes in competition with
them has to make that figure, he ought to be able to meet it, if he is

going to meet that competition, otherwise you will drive him out. I

do not think he can meet that competition if he is not able to meet
their figures.

Mr. EoTiiscHiLD. I think one of the advantages of the mail-order
business is the fact that they own or control the factories or a good
many of the factories from which they get their supplies of goods.
In regard to that, however, I speak only from hearsay.
Mr. McCoy. Are they not leading to gradual retail monopoly?
Mr. Eothschild. T doubt that. I have not seen any evidence of it

in New York or Brooklyn, where I reside.

Mr. McCoy. As T understand it, the mail-order houses do not
operate quite as much in New York and Brooklyn as they do in some
of the western cities.

' Mr. Rothschild. I understand that Sears, Eoebuck & Co. does not
sell anything to a person residing in Chicago.
Mr. McCoy. Is that because they are interested in some of the re-

tail houses in Chicago?
Mr. Eothschild. Not that I Imow of.

Mr. Nelson. Wliat would be the reason for that?
Mr. Eothschild. I do not know, but I understand that it is so;

that a resident of Chicago can not go there and get goods from them.
Mr. McCoy. Then may it not be due to the fact that they want to

do a wholesale business with wholesalers in Chicago, who will not
do business with them if they do a retail business in Chicago?
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Mr. EoTHSCHiLD. I do not know the reason for it, but I have un-
derstood that is the case; that they will not sell anything at retail to a
resident of Chicago.
Mr. McCoy. So far as you are concerned, if you bought an Inger-

soU watch, for instance, or a Gillette razor, and agree that you
would not sell the watch for less than $1 and the razor for less than
$5, you would stick to that contract because you are bound by it ?

Mr. Rothschild. I believe most people would do that. I think, as
a matter of fact, that the majority of people would stick to any agree-
ment they make.
Mr. McCoT. Do you think there is any public policy which ought

to be interposed between the manufacturer and the man who is will-

ing to make that kind of a contract ?

Mr. Rothschild. If the man wants to make a contract with the
manufacturer to sell an article at a certain price, I have no objection,
but the law could not back him up.
Mr. McCoY. Should it not at least leave him where he can make a

contract if he chooses to do so ?

Mr. Rothschild. He can do that now. There is nothing to stop
you, Mr. McCoy, if you are a chair manufacturer, from selling a
chair to me on condition that I will sell it for $10.

Mr. McCoy. I have no protection, because anybody who wants to
violate the agreement can do so without fear of prosecution.
Mr. Nelson. You can refuse to sell him another chair.

Mr. McCoy. But then you prevent me from doing business.

Mr. Rothschild. I thank j^ou, Mr. Chairman, on behalf of the Re-
tail Dry Goods Association for the kind attention you have given to

us to-day.

STATEMENT OF EDMOND E. WISE, REPRESENTING R. H. MACY
& CO., NEW YORK, N. Y.

Mr. Wise. Mr. Chairman, I have been counsel for R. H. Macy &
Co. in the protracted litigation which they have had with the book
publishers.

I am not going to enter into any lengthy discussion of the matter
of restricted prices, because you have a pamphlet which has been
distributed to the members of the committee in which you will find

a full expression of my veiws.

I want to call the attention of the committee to a point which
may not be germane to the matter of restricted prices, but I do not
know that it has ever been called to your attention, and that is to

the question that has been in doubt for a long time, and the doubt
concerning which has been emphasized by the decision of the United
States Supreme Court in the case of Strauss against the American
Publishers' Association, sustaining the right of a private individual

suffering special damages by reason of a combination to enter into

a court of equity, not a court of law, and recover treble damages,

and to enter into a court of equity to restrain the wrongdoers from
a continuing injury. The Supreme Court of the United States has

said that that point has never been presented to them and they

refrained from deciding it. Various Federal courts throughout the

country have decided diametrically opposite to that. It is my idea

that a great many of the proposed extensions of the Sherman anti-
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trust law will be helped if all doubt is cleared away and individuals

suffering special damages will be permitted to go into a court of

equity and prove the fact of the damage and the continuing injury

and shall have the right to restrain the continuation of it. I say

that because you will understand that in the Sherman law the action

is rarely enforced and is rarely possible of enforcement because of

the difficulties of proving to a jury the confusing and confused and
complicated side of the case, and the facts tend to divert their minds
from the real point in the case.

'

Consequently the absolute power of proving the damage done is

one of the most difficult things to prove, unless the individual's busi-

ness has been totally destroyed, as in the Laidlaw case. I think that

by some action of Congress a court of equity should have that power
of relieving the immediate needs of the oppressed victim from
further oppression, so that it is unmistakably plain and will be en-

forced.

Mr. Floyd. Mr. Wise, have you examined section 13 of the tenta-

tive bill No. 2?
Mr. Wise. I have looked at it only hastily.

Mr. Floyd. That is the purpose of section 13.

Mr. Wise. My impression is that that does not give relief to any
individual who suffers special damage.
Mr. Floyd. It is section 13, on page 4, of this large volume, in

Roman numerals.
Mr. Wise. The objection that I have is that relief is limited to the

district courts of the United States. I think that any court of compe-
tent jurisdiction, exercising equitable jurisdiction, should have the
right to protect, the victims of violations of the Sherman law. The
Sherman law is the supreme law of the land and every court should
have. the right to administrate that law. Every court, the lowest
court in any State, should have the right to say to an individual:
"You are violating the supreme law of the land and you must not
do it." I think that every court of equity and every other court in

the United States should have the power to protect a man's rights.

Mr. Floyd. The purpose of it you approve, do you not ?

Mr. Wise. Yes, sir.

Mr. Floyd. Your suggestion is that instead of restricting it to any
Federal court, the power should be given to any court of competent
jurisdiction?

Mr. Wise. Yes, sir ; whether State or Federal. Now, gentlemen. I

thank you for your attention.

STATEMENT OF MR. CHARLES A. KEENE, NO. 180 BROADWAY,
NEW YORK CITY.

Mr. Keene. Mr. Chairman and gentlemen, I am not in any way
connected with the Drygoods Association.

I am here not as an orator but just an ordinary retail merchant
who has sold watches for the past 30 years. I wish to tell you briefly
a few of my experiences with this one-price system as advocated
by the manufacturers and their representatives who have appeared
here before you from time to time in the past few weeks, and I trust
they will be of benefit to you in passing judgment as to whether
the protected system would be a benefit or a menace to the publici
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We have in the watch trade two companies, the Elgin National
Watch Co., of Elgin, 111., and the Waltham Watch Co-., of Waltham,
Mass., who together, according to the best authorities obtainable,
make about 78 per cent of the watches made in this country, and
work together through the jobbers, whom they control by extending
to them large lines of credit. The jobber in turn extends a large line
.01 credit to the retailer, and controls him. For the past 30 or 40
years they have been able to dictate prices in this way down to the
consumer. Now, let us see how it has worked out. About 12 years

?n° ^^ supply ^^s stopped because of prices. In Springfield,
III., there is a watch company known as the Illinois Watch Co. It
has been in existence something like 40 years. Their goods have a
better reputation among the retailers than the trust goods. They
have not the facilities for forcing on the public their products at
a high price. For instance, their 23 jeweled Sangamore watch is
sold by me to the consumer for $36, and yields a good profit to the
retailer. The same grade made by the trust has a fixed price to
the consumer of $82 and yields less profit to the retailer.
Mr. Ezra T. Fitch, president of the Waltham Watch Co., favors

the one-price system, but does not practice it, as stated under oath
in the Waltham v. Keene case that he did not sell all of his jobbers
at the same price and never did, as long as he has been in business,
which is- about 60 years. Other statements have been made that
price cutters drop a line of goods after the juice was squeezed out
of it. This is not so. They have failed to -cite one instance of this
kind. Once a cutter always a cutter. The public is benefited by
the low prices and the dealer by the increased volume of business.
There is more money in it than in any other way. After my supply
was stopped I went to Europe to buy, and found that I could buy in
the open markets of Europe, Asia, and Africa, from such deal-
ers as Hock Sang, 14 Twenty-first Street, Rangoon; Huiti-san-
dree, 6 Old China Bazaar, Calcutta;. Fawkes & Sons, Madras,
India, at much less prices than I could buy in the home market.
Even in Neuchatel and Chaux de Fonds, the very heart of the Swiss
watch-making industry, the Waltham Watch Co. sells watch mate-
rials at 50 per cent discount. They attempted to stop reimportations
by contracts with foreign jobbers which would render shipments
coming back to this country dutiable for the full value of the watch.

The president of the Waltham Co. claims that it was to their ad-

vantage to buy Swiss dials and put them on their watches in

Europe. I have here in my hand a dial taken from a watch made in

Switzerland, with the words burned in the enamel on the back,
" Made in Waltham, Mass.," which ?eems to me would indicate that

it was advantageous for the Swiss manufacturers to buy their watch
dials in Waltham, asd all this under the one-price system. A few

years ago three suits were brought against me by the Waltham
Watch Co. to prevent me from exercising my own judgment in put-

ting prices on my own merchandise that I had bought and paid for.

As a result, the Supreme Court of the United States liandcd down ;i

decision in my favor only last Monday. The manufacturers who say

their reputation is being ruined by cut prices have grown financially

strong at the expense of the public. The price cutter has also become

strong, and has benefited the public. I feel now that the doing away
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of the one-price system by the decision of the Supreme Court will

work great good for the public, as well as the small dealer.

Mr. McCoy. Mr. Keane, the argument that you have made now
from your own experience is not based, as I understand it, at all upon
what we know as the price-fixing proposition, the resale price-fixing

proposition by a single individual? Does it not apply more to a

combination of manufacturers making different articles and their,

coming together and endeavoring to control the price of an article?

Mr. Keene. That is the object of price fixing, as I understand it,

in the watch trade.

Mr. McCor. And take it in the case of a watch like the IngersoU
dollar watch or the Gillette razor or some of those well-known ar-

ticles—that is not the practice that you have been fighting in Broad-
way?
Mr. Keene. The practice of the IngersoU company?
Mr. McCoy. The fixing of retail prices for an IngersoU watch and

the fixing of prices of a Gillette razor are not the sort of practices
that you have been fighting, but rather the combination of the watch
manufacturers to keep up the prices of all of them or each of them.
Mr. Keene. The IngersoU is struggling hard to keep prices at $1.

Mr. McCoY. But not in combination with other manufacturers?
Mr. Keene. The IngersoU can hardly be quoted as a good ex-

ample. Some years ago we had in Waterbury what was known as

the Waterbury AVatch Co. It was new at first. Their goods came
on the market 40 years ago and they were cheaper than any other
goods known at that time. They were the first in the field and they
built up an enormous business. They had an idea that they made
better goods, and they used their own name on the better class and
they used it too long, and they did not make a success of it. When
they changed to the New England Watch Co. it was too late. About
that time IngersoU came on the market with his watch and took the
business away. He is an independent manufacturer. He is prac-
tically alone in the field of manufacturing cheap watches. I do not
think anybody can take it away from him.
Mr. McCor. The testimony here this morning has been that there

are other people making 75-cent watches. But, however, my point
is this: That so far as you know, at any rate,the IngersoU concern
is not in combination with other concerns.
Mr. Keenk. No; they own one factory and control another.
Mr. McCoy. And they have no trade agreement with some other

manufacturer of cheap watches that the two will maintain the price,
each on his own watches, at a dollar?
Mr. Keene. I do not happen to Imow about that, because I do not

happen to deal in IngersoU watches.
Mr. McCoy. But the point I want to come to is this : That what

you have been fighting successfully, on Broadway for several years,
is the attempt of several watch manufacturers, by" agreement, to keep
up the price of their respective watches. Is not that the fact?
Mr. Keene. I have been fighting everybody in my business for

dictating prices.

Mr. Nelson. Your objection is not only to one form, but to all
forms of fixing retail prices?
Mr. Keene. All forms. IngersoU fixes prices all over the country.

They charge a price here, and they force the dealers all over the
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country to sell at the same price. The jewelers are a very small
people.
Mr. McCoy. Do you mean that the IngersoU watch sold at $1 here,

is sold at a less price abroad at retail ?

Mr. Keene. I have not followed that, but if they do not sell it to
the dealer at a lower price abroad, I do not think they would get
very far.

Mr. Volstead. Do you think you have a watch in Europe that sells

at a much less figure than the IngersoU ?

Mr. Keene. Yes; in Germany, the Eoskopf watch sells for 3 marks,
something like that, or 2 marks 50. You can not go to Europe with
an American article unless you make the price lower, and that is done
at the expense of the American public, but not in the watch line.

The Chairman. In the course of your business you have been go-
ing over to Europe and buying American watches there for less than
what you could buy them here and bringing them back here and sell-

ing them at retail, have you not ?

Mr. Keene. Yes, sir.

Mr. Nelson. American-made watches?
Mr. Keene. Yes, sir; American-made watches.
Mr. Nelson. And pay the import duties?

The Chairman. You do not have them.
Mr. Nelson. No ; that is right.

Mr. Keene. No
;
you put the foreign dials on them and that takes

away the profit.

Mr. FitzHenrt. As I understand it, you go to Europe and buy
American watches and import them back to the United States and
then sell them for less than they would cost you here ?

Mr. Keene. Yes.
Mr. FitzHenry. Not only less than the other dealers sell the same

goods, but less than you could have bought them here ?

Mr. Keene. Yes ; the most surprising thing of all is this : When I

first went there—when the thing was new—I made a contract,

through a jobber for some dealer, for watches at 19 shillings each

($4.75). They contracted to deliver 2,000 watches that fall or pay

a penalty of 12 shillings a watch. They found out that the goods

were coming to America and they only delivered 100. Those watches

were sold for $8.25, and I could have sold 10,000 at that price to other

jobbers.

Mr. FitzHenry. How much would that same watch have cost you

if you had bought it in the regular way in the United States ?

Mr. Keene. It was about $8.50 that that cost, but they kept the

market so short that the dealers were paying a premium to get the

watches here and they contracted to deliver a certain amount or pay

a certain penalty. I know I collected some of the penalties.

Mr. Nelson. The jobber made a contract with you?

Mr. Keene. The jobber over there?

Mr. Nelson. Yes.

Mr. ICeene. Yes.

Mr. Nelson. And he was also protected by a contract ?

Mr. Keene. He made a contract with the London office of the

Keystone-Elgin Co. and they wanted to take on a contract to deliver

10,000, 8,000 to come the following year. It has been their policy
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and their method to keep the market short here, and ship their goods'

over there at a lower price.

Mr. Nelson. In order to keep up the price here?
Mr. Keene. Yes.

Mr. Nelson. Then, the two companies are acting together?

Mr. Keene. Yes.

Mr. FitzHeney. Now, in reference to this dial that was put on,

how was this dial marked ?

Mr. Keene. It was marked " O'Hara, Waltham, Mass." O'Hara
was a man who worked in the Waltham factory. He was a great

friend of Mr. Fitch, the president. Mr. Fitch bought his dials from
him. That watch came from Switzerland. I bought that watch in

Switzerland—some 100 of them—and some customer here had boiight

it and broke the dial and it was brought in for a new dial. The
name of the watch is the Dreadnaught.
Mr. FitzHenkt. On the back of the dial there is "O'Hara,

Waltham, Mass."
Mr. Keene. That means the " O'Hara Dial Co." It is on a Swiss

watch. The Swiss people evidently bought their dials in Waltham.
The Chairman. It is a Swiss-riiade watch with a Waltham dial

on it.

Mr. Volstead. How long since you imported any of those watches ?

Mr. Keene. Two or three j^ears. I have forgotten exactly.

Mr. Volstead. You have not been importing any lately?

Mr. Keene. No. I am going over next month. The duty has
been reduced 30 per cent, so that, I think, I can go over and buy them
and just pay the duty and still undersell them. I have seen con-
tracts where they sell for $2 what we pay $4 for here.

Mr. Bell. Alter the Swiss dialing was put on they were held
dutiable ?

Mr. Keene. Yes; if one watch was found in a thousand watches
with a Swiss dial on it you would have to pay the duty on the -whole
thousand.
Mr. Beall. That is the only change that was made in the watch?
Mr. Keene. Yes, sir.

Mr. Beall. That makes it dutiable?

Mr. Keene. Yes. The protected price system in this country
makes this possible. When you buy a watch made by the Waltham
Watch Co., or the Ingersoli Watch Co., or any other wejl-known
American company, you are paying .50 cents for the name and 50
cents for the watch, and you buy the name every time you buy one,
and nothing else.

Mr. Beall. A watch that sold at $82 here would sell at what price
abroad ?

Mr. Keene. That sold for about $?.!. It is the Riverside watch,
made in Waltham. It sold abroad for $10. The suit they brought
against me here was to oblige me to charge $28.50. I have copies
of the contracts here showing that fact.

Mr. Morgan. Do you know whether the foreign manufacturers to
some extent follow the same policy? Do they in some cases sell

cheaper here than at home?
Mr. Keene. I do not know.
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Mr. Nelson. What is their object in selling at such an extraordi-
nary price at home i

Mr. Keene. They are in a position here to charge a high rate. An
independent company may make watches but can not sell them at
their own price.

Mr. Volstead. Take the Riverside Co. that you speak of. You
say they sell their watches at $10 and they are trying to sell them
here for $28.
Mr. Keene. You mean the wholesale price ?

Mr. Volstead. The European price is $28 wholesale.
Mr. Keene. Yes.
Mr. Volstead. What is the wholesale price in this country ?

Mr. IvEENE. At the present time it is about $21.50, less 6 per cent.

Mr. Volstead. What was it at that time?
Mr. ICeene. $21.50, less 6 per cent.

Mr. McCoy. Mr. Keene, by 'what claim of right did they try to
make you sell this watch at $28 or any other figure ?

Mr. Keene. They had these little stickers printed on the box and
they tried to say that I made a contract in the open market when I

bought them with the little sticker on them. It is impossible to get
them in any other way.
The Chairman. You can read that sticker, Mr. McCoy.
Mr. Nelson. I have a Howard watch. Is that controlled by the

trust ?

Mr. Keene. The parties that now control it are controlled by the

trust. It is owned by the Keystone Watch Co. They bought the
patent and name of the old Howard watch, but it is not as good as

the old Howard watch.
Mr. Nelson. And they have fixed the price on it ?

Mr. Keene. They have fixed the price on it at $160 when an inde-

pendent company, which has not the facilities for perfecting its

goods, sells it to me so that I can sell it at $87—a watch exactly as

good as one they can sell at $160.

Mr. McCoy. ^Vhat means do you think they have for foisting

their watches on the public ?

Mr. Keene. They have been in business for 50 years and they
control the jobbers. Their goods are so strong in the market that

no jobber can go in the watch business without those two lines. They
walk into his office and give him his orders, like this Keystone Co.

did. It is a branch of the trust now being prosecuted by the Gov-
ernment.
Mr. McCoy. You mean that no jobber can go into business because

of the reputation of this trust, and the people want their watches ?

Mr. Keene. The small manufacturers have been in business for 40

years, and they do not have the opportunity of dictating to these

jobbers as the big companies do.

Mr. McCoy. We had the president of the Hamilton Watch Co.

as a witness the other day, and my recollection is that he claimed

that he makes 300 watches a day. That is a small business, is it not?

Mr. Keene. Yes ; they make only high-grade watches.

Mr. McCoy. He testified that he had been able to control the job-

bers and retailers' selling price up to the present time.
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Mr. KJEENE. Well, I will tell you how that was done. They make
arrangements with the manager of a railroad to put a time system
on that road, and they appoint inspectors, and so on, to inspect the

men's watches and see that they have proper watches, and they ad-

vertise the well-known engineers and put their pictures in the maga-
zines and talk nice to them, and they manage to make a demand on
the railroads for that Hamilton watch. They sell no cheap watches.

I understand they claim to sell about 50 per cent or 55 per cent of
the high-grade watches used on railroads.

Mr. McCoy. Noav, they claim another advantage for their practice

of fixing prices : That they make their interchangeable parts in large

quantities, so that any jeweler in a small town who sold a Hamilton
watch could afford to carry these parts, and the customer always
knows that he can come back to the jeweler and easily get a repair
part or have his watch looked out for.

Mr. Keene. That is true of every watch company in existence

here and abroad.
Mr. McCoy. If I buy a Waltham watch, is there anybody that I

can go to and have him look after that watch without paying any-
thing for having the repairs done ?

Mr. Keene. You look to the man you bought the watch from to

make it good within a reasonable time. You do not take the train

to Lancaster, Pa., and see the president of the company.
Mr. IMcCoY. They claim they have to maintain a repair shop

costing $25,000 ; and no matter what puts the watch out of business,

even though it was through no defect in the watch, they would take
it back and give another.

Mr. Keene. Well, they could do anything for the enormous price
they get for their watches. Mr. IngersoU, I understand—^you can
buy one of his watches for a dollar and carry it for 5 or 10 years,

and you can say, " I want a new watch," and you are handed a new
watch for 25 cents.

Mr. McCoy. Is not that an advantage to the public ?

Mr. Keene. Yes, sir ; and also to IngersoU.
Mr. McCoy. But IngersoU does not do it from charity ?

Mr. Keene. Yes, sir.

Mr. McCoy. He claims that he can do that by reason of the fact
that he sells so many of the watches, and that fact is due to the price
maintenance.
Mr. Keene. They can do lots of things. They can give him a

meal ticket, and they ought to do it, if they can sell watches the way
they do.

Mr. McCoy. So that there is no advantage to the public then?
Mr. Keene. No ; because there is only a small percentage who come

back.

Mr. McCoy. Well, I am not sure about that, because I have some
boys, and I have had to take their watches back to the jeweler to be
replaced, because the boys step on them or get them out of order.
Mr. Keene. Where do you take them ?

Mr. McCoy. To IngersoU's place, on Courtland and Vesey Streets,
or wherever it is.

Mr. Keene. The poor jeweler has to stand for anything the watch
companies do. They have to repair the watches, and fliat is why
they
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Mr. McCoy. I do not ask him to repair the watch, but I take it
nght in and get another watch for it. I think sometimes they charge
you 10 cents to make the exchange.
Mr. Keene. Yes, sir.

Mr. McCoy. But that was an advantage to me.
Mr. Keene. Naturally. But it would have been a bigger ad-

vantage if you had bought it for 40 cents, because you would not
have had to have it repaired so many times.
Mr. McCoy. No; 'this was not to be repaired, but on account of

some carelessness of the boys. If I'had taken it to a jeweler he would
have probably charged me a dollar.

Mr. Keene. Hardly on an IngersoU watch.
Mr. McCoy. I should not wonder.
Mr. Keene. But they buy them for 60 or 70 cents.
Mr. McCoy. You mean he could not afford to repair it?
Mr. Keene. None of us can afford to do things that do not pay.

If a man can not afford to repair a watch that cost 60 cents for less
than a dollar, he can do many things. If they are put on the market
for 40 cents the public would be more willing to buy them, even
without a comeback.
Mr. Floyd, Do you not think the general public would profit

largely by it if they got the watch for 40 cents without the privilege
of repair?
Mr. Keene. I should think the general public would be more bene-

fited than if they got it at a dollar with the privilege of repair.

The Chairman. Is there anything else you desire to say, Mr.
Keene ?

Mr. Keene. I wish to add that the price-fixing proposition is only
for the benefit of the manufacturer and no one else. That is how it

has worked out for 50 years.

STATEMENT OF MK. ADOIPH H. ROSENFELD, 76 WILIIAM STREET,
NEW YORK CITY.

Mr. KosENFELD. Mr. Chairman and gentlemen of the committee, I
have represented Mr. Keene in all this watch litigation probably for

the last two and one-half or three years, and I think it will be of in-

terest to the committee to find out how in practice the system was
operated. Now, the Waltham Co.—I take them for an illustration,

because what is true of them is true of the Elgin, and what is true

of the Elgin is true of the Howard, and what is true of the Howard
is true of any other companies—they seem, by some surreptitious

method, diabolical in its effect, to reach people and pull them in.

There is not, to this day, outstanding against the entire system, a

man who has cut the price to whom they have not made advances

in one form or another to get him into the fold. Now, the system

by which they get him into the fold is very peculiar. For example,

they have come to us repeatedly, and said to us, "We do not care

what you sell your watch movements over the counter for, but don't

advertise it." It is not the question of price cutting that comes into

the field ; it is the fact that they make known to the consumer that we
do sell it below the fixed price. That is the evil that they are aiming

at in this litigation, and that is the evil they are aiming at and have

been aiming ^at ever since I have been in the case. They have come
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to us and said, "What do you want? What can we do for you?"

And Mr. Keene has invariably said, " I want to run my business at

180 Broadway as I please, and I do not want to run it as anybody

else dictates."

That has been his system from the outset and this is just what he

is fighting here to-day. He represents no one but himself, a man
who started 25 years ago in business in a small way in Boston

with a little repair shop, and moved from place to place until he has

made himself a factor in the retail business, and he wants to maintain

his business in his own way and s'ell his goods at his own price. He
does not want anybody to come in and say, " Here, sell it at my price."

They work out the system in this way : The Watham Co. a few years

ago,' until it was stopped, marketed all its goods through their selling

agents, known as Bobbins & Appleton, who maintain offices in New
York, Chicago, and Canada, and through the selling agents of the

company in a manner that we have never been able to reach by litiga-

tion, through selling as selling agents of the company and being in

entire control of it, the officers of the company were enabled to loot

the company to the extent of $185,000 or $200,000, as was testified by

Mr. Ezra C. Fitch before the House Committee on Ways and JSIeans

on January 14, 1913. Now, after the practice became warm they

discontinued it, and the result has been that they have now eliminated

Bobbins & Appleton and come into contact with their jobbers direct.

They sell a watch movement to the jobber and they have a contract

with this specific jobber. This contract, or what they call a bill to

jobbers, is a peculiar arrangement. They first say, "Waltham con-

tract notice." Then they say, giving the size, " Waltham movement
No." giving the number

—

bearing the trade-mark " Riverside 19 jewels," essential parts of which are
protected by United States Letters fatent, is sold subject to the following con-

ditions, which every buyer thereof by accepting this movement agrees with the
undersigned company to keep and perform, viz, (1) jobbers may sell this move-
ment to established retail watch dealers, except those designated by this con-

tract, and to no other persons, and only at the price and discount authorized by
this company. The term " retail watch dealers" shall include all w:itch dealers
other than those recognized as jobbers by this company; (2) jobbers must in

every instance deliver this contract notice with the movement; (3) retail

dealers may dispose of this movement by sale only, and only to buyers for use
and not for resale and must not advertise nor sell this movement for less than
$25. A breach of any of these conditions shall revest in the company the title

to this movement, and upon tendering the price paid therefor to the holder
thereof the company may retake possession of the same. These conditions will

be enforced by the company.
Waltham Watch Co., Waltham, Mass.

Then they run a paster through, containing substantially the same
thing, clear down to the retail dealer. That was put in a metal con-

tainer at Waltham. I want to take the 16 size, Biverside movement,
which was involved in the New York case, because I believe it is true

of every movement that they handle. The gentlemen will remember
that some -time, about 1906 or 1907, there were certain cases that

were decided in various circuit courts throughout the United States
seeming to look to the fact that the private-contract system of pat-

ented articles would be recognized as good law. Immediately after

that we find that this company very generously and very nicely in-

creased its price. The decision had hardly grown cold before tlie

price was run up. It was originally sold for $25—the 16-size Eiver-
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side movement, and then on April 15, 1907, just about this time, they
served a notice increasing the schedule of prices. I think it was $26.
Ihen, in September, 1909, they very generously, when a few more
decisions came in, I suppose about the time the button-fastener Case

^u^ i!'^^*^' ^^^I
^^^y generously increased its price to $28.50. Then

about the time the Dick Henry case came along they very generously
increased the price to the consumer to $32, and $32 is the consumer's
price to-day in all the jewelry stores. Now, that is beautiful.
Mr. Volstead. Do you know whether there was any change in the

movement during that time? Was the movement improved in any
way?
Mr. EosENFELD. Nonc perceptible to the jeweler?
Mr. Keene. No.
Mr. Rosenfeld. You could not see it in the movement itself.

Mr. Volstead. Did they make any claim for it ?

Mr. Rosenfeld. No, sir ; they did not make any claim for it. They
just sent out the pasters increasing the price. That is brought out in
the case they brought against Mr. Keene in New York.
Mr. Volstead. This was an Elgin watch, was it not?
Mr. Rosenfeld. This was a Waltham. The Elgin Watch Co. has,

at precisely the same time in every instance, increased its prices at
the same time that the Waltham Co. has done it. I do know
that there is one instance where they did not, and that was when the
changes were 15 days apart. That was the only exception. The
watch movements of the leading companies are almost indentical in
price, or have been until the recent agitation came along. When you
want to know the corresponding price of a certain movement, you
only look at a Waltham watch or an Elgin watch, because one is as
good as another. They do not have to bother which one. Now, I am
going to follow this 16-size Riverside watch movement, 19 jewel.

That is what they do to the consumer in this country. What do they
do" abroad ? A contract now in effect with the Keystone Watch Case
Co., which is a defendant in the action brought by the United States
Government
Mr. Volstead. You mean that suit is now pending?
Mr. Rosenfeld. Yes, sir. They have a contract with the Keystone

Co., which is dated the 1st day of June, 1909, to go into effect

the 1st day of January, I believe it was, of the following year and to

run for a period of five years from the 1st day of January, 1910.

Now, we see in this contract a 16-size, 19-jewel Riverside watch for

$10. They not only sell it for that, but they deliver it free of charge
to Riverside. N. J., and pay the insurance, too.

Mr. McCoy. Is that the wholesale price?

Mr. Rosenfeld. Yes, sir. The jobber's price in this country is

$21.50. less 6 per cent. There is not any jobber's price. That is a
joke of it. Mr. Fitch testified that they did not have any fixed price;

they sell it at any price they want to.

]VIr. McCoy. In this contract from which you read it fixed a $10
price approximately.
Mr. Rosenfeld. No; it fixed it accurately.

Mr. McCoy. Now. that is the price in wholesale quantities?

Mr. Rosenfeld. This contract was originally with the Philadel-

phia Watch Case Co. and assigned to the Keystone Watch Case Co.

Mr. McCoy. That is in wholesale quantities?
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Mr. KosENFELD. Ycs, sir; that is the jobber's price.

Mr. McCoy. Now, you say that you can not find any jobber's

No." giving the number

—

Mr. RosENFELD (interposing). How can I when the president of

the Waltham Co. said they did not have any fixed price to jobbers

and they sold everything at any old price they could get; and they

always have sold everything at any old price they could get since they

have been in business.

Mr. McCoy. Do you know whether or not they do sell or have sold

to any jobbers in this country at $10 or thereabouts?

Mr. RosENFELD. I do not believe they have.

Mr. McCoy. The Keystone Co. puts the works into their cases and
then exports them?
Mr. RosENFELD. Ycs.
Mr. McCoy. Then, what is the—

—

Mr. RosENFELD (continuing). With or without cases.

Mr. McCoy. What is the export price of the works without the

case?

Mr. RosENFELD. The export price to whom?
Mr. McCoy. Well, to anybody who buys it for export, or to the

man who buys it on the other side as exported by the Keystone Co.

Mr. RosENFELD. They charge anything they can get. Mr. Keene
gives me the fact that in Rangoon, Bombay, Oalcutta, and Johannes-
burg they get better discounts than they do at any other place, except

at the London office. We can not tell what it costs, even though we
know the exact price they have on their watch movements sold from
the London office. The discounts are so large that they are not even
given; they are kept secret.

Mr. McCoy. What was your object in citing this $10 price which
they make to the Keystone Co.?
Mr. RosENFELD. For the simple reason that that was the watch in

litigation and it was easy to follow.

Mr. Nelson. The point is that we have not got the comparison of

the points you are bringing out.

Mr. RosENFELD. All right; I will get this comparison. Now, you
want to know how they sold it. Here is the testimony of Mr. Fitch
in the trial in New York.
Mr. FitzHenry. We are not fussing about that, but the thing we

want to know is how you follow that watch that you started out
with? Let us know what it sells at to persons in Europe or to the
jobber, if you know, and then to the consumer, to the final purchaser,
and then what the same watch costs in this country.
Mr. Rosenfeld. Might I just read this? This is the testimony of

Mr. Fitch in the trial of Mr. Keene's case in New York. I asked Mr.
Fitch this question :

" On these Waltham contract movements did the
Waltham Watch Co. between the years 1905 and 1910 sell watch
movements at the same price to its jobbers, grade for grade, size for
size? " Then there was an objection, and the answer was, "No." I
then asked the question, "When you answer that question 'No.' you
refer to the entire period between 1905 and 1910?" Mr. Fitch' re-

plied, " I refer to the entire period the company has been in business."
I then asked him the question, "And your answer ' No ' applies to all

the contract-price movements, does it not ? " The answer was, " It ap-
plies to all the business, both noncontract and contract movement,
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and everything we deal in." They substantially only market their
P^'^'^ucts to jobbers and they have no price to the jobbers.
Mr. McCoT. The only point of the question is this: You called our

special attention to a $10 price made to the Keystone Co.
Mr. EosENFELD. Yes, sir.

Mr. McCoy. We want to follow your argument, but we do not
know what use you are going to make of that special fact, if any,
as contrasted with some other fact. In other words, was the thine
cited with reference to something you are going to disclose, or did
you cite it incidentally ?

Mr. EosENFELD. I citcd it because of the fact that I wanted to
show, first, that the prices they got—that the watch movements
were delivered free to Eiverside, N. J., charges prepaid, and some
other incidental expenses added.
Mr. McCoy. Now, having established that fact, what is the con-

clusion which you draw from it ?

Mr. EosENrELD. The conclusion that I draw from it is this: That
the watch movement itself, from the information I have gotten,

can not be bought by the jobber at anything like that price m this

country, and never could.

Mr. McCoy. Now, what is the proof of that fact, and at what price

does any jobber buy it?
'

Mr. EosENEELD. Why, I can not tell you that, because they have
not any price.

Mr. McCoy. Well, some jobber must buy these watches, and, if

so, what price does he pay for them ?

Mr. EosENFELD. The best information that Mr. Keene has is that

they get about 6 per cent and an added 10 per cent off of the $21.50.

Mr. FitzHenry. At what price is that same watch movement sold

to the jobber, or somebody in Calcutta ?

Mr. McCoy. Or any other place outside of the country ?

Mr. EosenfeLd. Mr. Keene can ansewer that exactly for you.

Mr. I^Ieene. I wish to state that my agent has bought Waltham
A'atches in retail shops in London, over the counter; he has walked
in from the street and bought them cheaper than he could buy them
wholesale here.

Mr. FitzHenry. Eeferring to this particular Keystone watch

Mr. Keene (interposing). I am going to tell you about that. I

personally have also bought Eiverside watches in Manchester, Eng-
land, for about 39 shillings, but I have nothing to prove it. I have

contracts to prove that they sell in this country at $10 for export,

but I have bought them and I am satisfied that they have been sold

in Manchester for less than $10.

The Chairman. What would be the retail price of that watch

which you bought at Manchester?
'

Mr. Kfe-nte. That is the one they are protecting the prices on. It

is up to $39 at the present time. I bought them from Mr. Pendle-

bury, of Manchester, England.

The Chairman. What does that same watch sell for here?

Mr. EosENFELD. $21.50, 6 per cent off to the reailer, and, as far

as I know, an extra 10 to the jobber. The jobbers claim that they

do not make anything, but they make 10 per cent, and there is a

bare possibility that they get 20 per cent.
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The Chairman. When you say jobber in this sort of a case, you
mean the foreign jobber?

Mr. Keene. No; I mean the American jobber. The American job-

ber pays $21.50, less 6 per cent, with an extra 10 per cent.

Mr. McCoy. I did not want to cut the other witness off, but I

wanted to connect up your statement.

Mr. Rosen FELD. Well, when I got the evidence that they did not

have any fixed price for jobbers I was not going to chase all over

the United States to find out what the average price was.

Mr. Volstead. In that hearing did Mr. Fitch give any price to

the jobber?
Mr. RosENFELD. No ; I just asked him that question, and, having

no fixed price, I could not go any further.

Mr. Volstead. Did you go any further into the price at all?

Mr. RosENFELD. No, sir.

Mr. Volstead. Is not there any evidence in the record to show
what they contracted to sell them for?

Mr. RosENFELD. We tried to get the facts of the cost but we have
not succeeded.

Mr. Volstead. Is there not anything in the record as to what
figures they sold them to the jobber?
Mr. RosENFELD. No, sir.

Mr. Volstead. I did not imagine that they would handle anything
at 10 per cent.

Mr. Keene. The jobbers handle them at anything they can.
Mr. Volstead. My understanding is that they practically retail

them to a great many of these dealers

Mr. Keene (interposing). The jobbers sell them for nothing.
They give the jobber enough to buy a Uneeda Biscuit for dinner.
He has to do simply as they say if he wants to stay in the business.
Mr. Floyd. Mr. Keene, Mr. Rosenfeld has read the testimony of

the president of the Waltham Co. to the effect that they have no
fixed price, and I understood Mr. Keene to state, Mr. Rosenfeld,
that the jobbers' price in this country is $24.50.

Mr. Rosenfeld. That is as near as he made it out.

Mr. Floyd. I want to ask Mr. Keene what he has to say to that
statement of his attorney.

Mr. Keene. $21.50 is the 'published price. I think it is really
published in their official catalogue at $43. That means 50 per cent
off and the cash and the jobber's discount. It may be 10 or 20
extra. I do not think there will be any more than 20 off to the
jobber, but Mr. Fitch's testimony upsets all my calculations.
Mr. Volstead. You are speaking of the printed statement of

price ?

Mr. Keene. I think in the general catalogue everything is pub'
lished as half and the retailer gets 6 off and the jobber gets 10 or 15
off, or whatever it may be.

Mr. Floyd. Well, that is all I want to know. Mr. Rosenfeld is

talking about the sworn statement of the president of the company.
Mr. Rosenfeld. Mr. Keene is basing his figures on what he has

heard in the trade, and as soon as he found out this fact all his calcu-
lations were naturally upset, and what he is giving you now is what
is generally supposed to be known in the trade. That is what he is

giving you at this point. They sell an 18-size, 7-jewel movement,
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Waltham watch to the Keystone Co. at $2.20, and I think that is $4.50
in this country.

Mr. Keene! It is about $3.75 in this country, about 33 per cent
higher than abroad.
Mr. RosENFELD. In the same way it goes all through the list. You

take the price, say, for an 18-size, 15-jewel movement, and it is $2.75.

Then a patent regulator, 15-size—that is, a Waltham movement
Mr. Nelson (interposing). Do they attempt to fix the price to the

consumer in the foreign countries?

Mr. EosENFELD. I do not believe they do ; I never heard of it.

Mr. Keene. That price fixing was done here on account of the
railroad man, in order to charge him a high price. They got the

general manager of a railroad to issue an order to the employees that

they must have a time system. On the English railroads they fur-

nish their own system, and guards on an English railroad can carry

a $40 or a $50 watch if he wants to, but the American railroad man
must supply at his own expense the time system required by the

American railroad.

The question was put this morning to several witnesses about what
happened in case they did not maintain the price. Well, this is the

way it worked. They issued a list of jobbers at certain periods. I

believe I brought along several such lists. And when a jobber did

not walk the chalk line to the proper music his name did not appear
on the list and that meant that he was off the list of jobbers. That
was done, as was testified to in the case of the Waltham Watch Co. v.

Mr. Keene. Now, down in Boston it was testified to that it was done
by indirection, that they simply issued another list of jobbers with

the name of the jobber off of the list who had deceived them in that

way.
Now, what was done with reference to retail dealers who did not

maintain the fixed price? Here is what was done if they did not

maintain the price. I have the originals of these letters in- my office.

This is a copy of a letter addressed to a jobber in Boston, dated May
4, 1910:

Smith Pattebson Co.,

52 Svmmer Street.

Gentlemen : Will you please advise us if you have been or are now selling

Waltham watches to the Baier Jewelry Co., of Salina, Kans., and oblige.

Yours, truly,
KOBBINS, ApPLETON & CO.

That is very innocent. That is the most innocent-looking inquiry

•imaginable. Let us get the history of it. Every watch movement
that is manufactured by any watch company has a number, and after

it is manufactured they put the name of the jobber alongside of the

watch movement in their watch book and the jobber to whom it is

sold. Now, in the case of the Waltham Co., they go to the jobber

and say to him, by a contract or by a notice pasted on the bill of sale,

as follows:

Jobbers must immediately send to the company's selling agents.

That was during the period of the selling agency of Eobbins, Ap-

pleton & Co.; the same thing exists, only with the selling agents'

phrase left out.

A duplicate of every bill of the above-named movements and watches which

they issue.
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In addition it is provided that the jobbers

—

Must bill said movements or watches only on blUlieads approved by said com-
pany and ben ring the conditions of sale; must not bill said movements or
watches with any other goods; must not exchange said movements or watches
for any other goods whatsoever; the Waltham contract notice must be de-

livered with the movement or watch in every instance.

What does that mean? That means that when a jobber sells this

watch movement with a number on it he must send to the Waltham
Watch Co. the name of the retail dealer to whom the movement is

sold. Now, the company has traced the movement from the factory

to the dealer, and although they were unable to enforce this condition,

I have my serious doubts whether a man could remain long on the list

of jobbers of the Waltham Co. unless he obeyed this condition. At
any rate, they could follow the history of the watch movement, and
whenever they found a jobber or jeweler who had disobeyed this con-
dition they were able, through having the number of the movement
and being able to trace it, to punish those men, and if they did punish
them it meant that some missionary, or somebody in the employ of
the Waltham Co., had found a man selling at less than the retail

price fixed to the consumer. That is what that meant. They have
the history of the movement through to the jobber and from the
jobber to the retailer, and having the history down to the retail

iewelef , they are enabled to make inquiries as contained in the letter
' read to you a moment ago. That letter was signed Bobbins, Apple-
ton & Co., by E. P. Fitch, jr., manager, the son of the president of
the Waltham Co., but now general manager, I believe, of the Wal-
tham Watch Co.

,

Here is another letter, dated November 18, 1911, addressed to the
same people—Smith, Patterson & Co., 52 Washington Street, Boston,
Mass.

:

Please Inform us if you have ever or are now supplying Waltham movements
to U. S. Webb, of Corbln, Ky., and oblige.

Tours, truly,

Waltham Watch Co.

Knowing the history of the watch movement, they send out letters
of inquiry and in that way endeavor to ascertain whether watches are
being sold for less than the fixed price.

Here is another one, dated June 6, 1911

:

Gentlemen : Will you please advise us if you are selling Waltham goods to
the following party, Ben F. Harless, Houston, Tex., and oblige.

Yours, truly,

Waltham Watch Co.

The committee is anxious to know what a fixed-price system will
do if they establish it, and if they want to know what it will do
here it is. There is not anything to prevent the numbering of the
article or package that they have sold to dealers and then writing a
letter of inquiry. I would like to see any jeweler, after they found
that Waltham watch movements were sold at a price to the con-
sumer less than the fixed price, get another movement from a
Waltham jobber. I would like to see a man who had sold Colgate's
soap at less than the fixed price to the consumer buy it again, and
the same thing applies to the soaps of Eoger & Gallet. I would like
to see a man, known to sell the Gillette safety razor at less than the
fixed price, buy it again if they found it out.
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Mr. Volstead. Is not this true, that what you complain of largely
grows out of the fact that there is practically a monopoly ?

Mr EosENFELD. Exactly.
Mr. Volstead. Outside of the question of fixing prices ?

Mv. Kosenfeld. It is a monopoly, and Judge Ray said, in his
opinion in the New York case of the Waltham Co. v. Keene, that it

was a monopoly.
Mr. Volstead. It seems to me that the question of fixing prices is

not so very material in this monoply except that the monopoly fea-
ture gives the power to fix prices.

Mr. Eosenfeld. Exactly. A monopoly works this way: They
start at the top. Then they distribute through jobbers to retail

dealers and they fix the price to the retail dealers and have enforced
it or have been trying to enforce it.

Mr. Volstead. What sort of legislation do you want ?

Mr. Eosenfeld. Personally, I do not believe we should have any
legislation which in any way interferes with the retail dealer in sell-

ing his own merchandise in his own way.
Mr. Volstead. You do not think it is necessary to amend the law

so as to prohibit price fixing beyond what the Supreme Court has
done?
Mr. Eosenfeld. I do not think so. I think the law as it now

stands effectually prohibits price fixing.

Mr. VoLSTEiAD. Is not this true, that in a case of this kind, espe-

cially where there is a monoply back of the article, that they may go
and make contracts just the same as though they were not forbidden,

and that those contracts would be observed generally by a great many
people ?

Mr. Eosenfeld. I do not think that under the present law even a

contract to sell at a fixed price would be valid.

Mr. Volstead. Of course, I am assuming it is not valid, but would
it not bind men as a matter of honor?
Mr. Eosenfeld. That is the way, and they have not changed the

system.
Mr. Volstead. Then you think it is necessary for us, if we are

going to try to get rid of this, to impose a penalty on these practices?

Mr. Eosenfeld. I think so.

Mr. Volstead. The practice of fixing prices?

Mr. Eosenfeld. I think a penalty should be imposed, and I think

to that end the fixing of prices should be stopped, and that after a

man has parted with his article and it is in the possession of another

man that he should sell it in his own way, and if anything is done

to prevent that I think it should be declared in violation of the Sher-

man Act and presumptive evidence of monopoly. According to the

decision of Judge Eay, in the United States Circuit Court of Ap-

peals—a writ of certiorari being applied for from the Supreme

Court on that decision—it is a monoply and in violation of the

Sherman Act.

Mr. Nelson. This case has been settled?

Mr. Eosenfeld. Yes.
_ .

Mr. Nelson. Was any penalty involved in it?

Mr. Eosenfeld. In what way?
Mr. Nelson. You say a case was brought
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Mr. EosENFELD (intcrposing). There are two cases—really three

cases. One case was brought in New York on one particular watch
movement.
Mr. Nelson. Were they not found guilty of certain practices in

violation of the law ?

Mr. EosENFELD. We were the defendants in that case.

Mr. Nelson. That presents a different situation.

The Chairman. It was a suit in equity to enjoin you from selling

the watches.

Mr. EosENFELD. Ycs ; below a certain fixed price. We were selling

watch movements and watchcases for $13.95 to the consumer that

they wanted us to sell for $28.50.

The Chairman. The court on the trial of that case held
Mr. EosENFELD (interposing). That they could not restrain us from

doing that, and that the whole thing was in violation of the Sherman
Act.
Mr. Nelson. Can you give us that citation ?

Mr. EosENFELD. I think it is reported in 202 or 204 Federal Ee-
porter.

Mr. Nelson. And was it the Waltham Co. v. Keene ?

Mr. EosENFELD. Ycs.
Mr. Nelson. You mentioned a penalty. Could you frame the exact

language that you have in mind ; that is, as to the sort of penalty that
you would inflict upon those who are guilty of these practices ?

Mr. EosENFELD. I have not thought of the exact language, but I
could do so, I presume. However, I should say that if a man is able

to prove in any way that he has been the victim of any such prac-
tices that he is entitled to a set sum without requiring him to go into
any proof of damages, because the difficulty of proving damages is

almost insurmountable.
Mr. Nelson. In your case would it have been difficult to prove

damages ?

Mr. EosENFELD. I do not think so. I think when we get through
with this case we can prove damages.
Mr. Nelson. Suppose you think it over and send the committee

such language as you think would reach that.

Mr. EosENFELD. Yes ; I will try to. I will try to frame it in such
way as to reach that practice.

Mr. Keene. I want to say a word or two about price fixing. I re-
ceive communications by mail and in person from railroad men some-
thing like this : I am a brakeman, a crossing tender, or flagman : T get
$40, $50, $60 a month, whatever the case may be. I have a family
of six or eight children to support. I must have a watch, under the
new system, costing $40 or $45 or I can not continue to do the work
here. What can you do for me in the way of price ?

_
Mr. Volstead. Has there been any reduction in the price of watches

since the reduction in the tariff?

Mr. Keene. Not to my knowledge.
Mr._ Volstead. Are there any foreign watches that compare with

American watches that could be imported -under the present tariff?
Mr. Keene. Oh, yes ; we import now,
Mr. Volstead. Do you know whether there has been any increase

in importations since the tariff was taken off?



TBUST LEGISLATION. 1157

Mr. Kj;ene. Some, but it is difficult for them to get a market, be-
cause these companies have built up a trade that it is hard to over-
come. Forty years ago, when watchmaking was new in this country,
they started to work on the retailers and gradually took them in
until the retailer and the jobber owed so much money that they
could not do any different. They have got a very smooth-running
piece of machinery, that Watch Trust. You can never see it, but you
can feel it.

Mr. McCoy. But it has not anything to do with or is not due in
any respect to the fixing of the resale price ?

Mr. RosENFELD. If you were in the jewelry business I would like
to see you buy Howard watches, Elgin watches, or Waltham watches
from a jobber if you did not maintain the price. I would like to see
you buy them from the jobbers or go into the open market and buy
any one of these movements, which are controlled by companies that
are working together with a perfect system ; that is, when they know
you have cut the price.

Mr. McCoy. That is not the point at which I was aiming my ques-
tion at all. I will state what appears to me to be the deduction to
draw from what you have said, and if I am wrong correct me. Per-
haps I can do that better than by asking questions. There is a com-
bination amongst watchmakers which, and that, coupled with the
fact that they have been in business for so long and have established

such connections with the jobbing and retail business, enables them
to control the whole situation, but they have not secured control of

the whole situation, because at some time in the past they have been
permitted by law to fix the resale prices ; am I right ?

Mr. Keene. They came out with their contracts for my benefit

after that reimportation campaign.
Mr. Eosenfeld. It still works just as smoothly.
Mr. McCoy. But their present strongly intrenched position was

not secured by their ability to fix resale prices, but was due to othet

circumstances.

Mr. Keene. I would not say that. Of course, the other little fel-

lows are hammering and hammering constantly.

Mr. EosENFELD. Trying to get somewhere.
Mr. McCoy. I know, but the fact that they control the business is

not due to the Waltham and the Elgin people fixing their prices, but

it is due to the fact that they have a certain control over jobbers and
retailers, which they have gradually built up by their practices.

Mr. Keene. But occasionally one kicks over the traces.

Mr. Volstead. That may be perfectly true, that control has not

been obtained by this practice of fixing prices.

Mr. McCoy. They fixed prices because they got control, and have

not gotten control because they fixed prices.

Mr. EosENFELD. It is impossible in the lifetime of either Mr.

Keene or myself to tell when the fixing of prices began, because that

fixing of prices has been going on for years ; way back 30 years ago

or 35 years ago, when the old Manufacturers' Association was in ex-

istence, composed largely of watch manufacturers and manufactur-

ing companies, there was a penalty imposed for j)rice cutting and

things of that sort. That price system is very old indeed.

Mr. McCoy. I have been very much interested in Mr. Keene's cam-

paign and always have befln, but in your statement I have not seen
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any evidence to show that they have secured their control by j)rice

fixing, but having secured a control they are endeavoring to retain it

for tiie purpose of fixing prices. What you show is a combination

in existence which apparently, on your statement, is in violation of

the Sherman Act.

Mr. Keene. That is a great aid to Mr. IngersoU.

Mr. McCoy. That may be.

Mr. Keene. And he maintains that he had the right to do it and
that he was not securing any monopoly of the watch business while

doing it. He has practically got a monopoly of thq cheaper goods;

he has, I should say, 75 per cent of it.

Mr. Nelson. Reversing this, and in view of the fact that the Sana-

togen case prevents price fixing, what effect will that have upon their

practices ?

Mr. Rosenfeld. We can not buy watch movements any more than

we could before ; we have the same difficulty now to meet in getting

watch movements that we had before that decision.

Mr. Nelson. Do they still refuse to sell to you?
Mr. Rosenfeld. Yes.

Mr. Keene. They are acting in defiance of the law the same as they

did before.

Mr. Volstead. Are you in favor of amending the law or of allow-

ing it to stand as it is?

Mr. Rosenfeld. We are not in favor of any price fixing. A cam-
paign has been begun throughout the United States in favor of per-

mitting price fixing to the consumer, and we are here to oppose that.

That has been injected into many of the hearings before this com-
mittee. We are here to oppose any such amendment being put in

any of the bills before this committee.
Mr. Volstead. You are not asking for any affirmative legislation?

Mr. Rosenfeld. We are not asking for any affirmative legislation,

but we are asking to have the present law enforced.

Mr. Volstead. Following the language of the decision of the Su-
preme Court of the United States in those cases ?

Mr.. Rosenfeld. Yes.
Mr. Floyd. In that connection let me ask you this question : As I

understand it, with all of their efforts and with all of their power and
combination in the past, through which they have endeavored to make
this uniform price, still they have not been absolutely able to do it in

all cases?

Mr. Rosenfeld. Not fully; no.

Mr. Floyd. If we leave the law as it is interrupted by the Supreme
Court, that this price-fixing is unlawful and that such contracts can
not be enforced, do you not think that in time they will lose all

power ; that is, if we leave the law alone and do not have any addir
tional legislation?

Mr. Rosenfeld. I rather imagine they would eventually. 'V\niat

is desired is to let the dealer have access to the market and to the sup-
plies of watch movements, Colgate soaps, Gillette razors, the soaps or
articles of Roger & Gallet, or any of Colgate's articles.

Mr. Floyd. I would like to ask Mr. Keene a question in that con-
nection. You are a retail dealer in watches. Do these companies
that we have been discussing—the Waltham, Elgin, and Hamilton
companies, and these other companies—refuse to sell to you direct?
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Mr. EosENFELD. They sell through jobbers and the jobbers refuse
to sell to us.

Mr. Keene. Just the same as some years ago they refused.
Mr. Floyd. The jobbers refuse to seU these watches to you direct?
Mr. Keene. Oh, yes.
Mr. Floyd. They still continue that practice ?

Mr. Keene. Yes; they expressed that opinion to investigators

—

that they intended to go on the same as they had been going on
before.

The Chairman. How do you buy your watches?
Mr. Keene. Through the back door and indirectly

;
paying a little

premium to some man to get them for me.
Mr. Rosenfeld. They have always curtailed our supply. It is very

difficult to get a supply to sell at the price we want to sell at. It is

very difficult to do that.

The Chairman. You buy some abroad, do you not ?

Mr. Rosenfeld. We will under the new tariff, no doubt.
Mr. Floyd. With all these added expenses you still can afford to

sell and do sell at a profit these watches at a lower price than these

companies wish to have them sold?

Mr. Keene. Yes. I think under this new tariff it can be done.

Mr. Floyd. In your trade you do sell them at a lower price ?

Mr. Keene. Yes, sir.

Mr. Eosenfeld. Of course, there is some difficulty in reimporting,
you know. Under the old tariff articles could be reimported if they
were in the same condition as when shipped. Dials were sent abroad
and the words "Made in Switzerland" were placed thereon, and
when the merchandise was reimported to this country the custom-
house officials in some way were notified by the Waltham Co. and
these particular shipments were opened and the dials there were
found to be stamped on the back "Made in Switzerland," and this

fact resulted in a duty being imposed, not only on the dials upon
the watch movements, but also on all watch movements contained in

the entire shipment.
,

Mr. McCoy. Mr. Keene, in connection with some articles sold by
mail-order concerns, suggestions have been made here that they were
bought at secondhand and sold without that fact being advertised.

Do you sell any secondhand watches at all ?

Mr. Keene. No ; and I do not think the mail-order houses do. I

am very well acquainted with Sears, Roebuck & Co. and Montgomery
Ward & Co. and I do not think there is anything in that at all. For
instance, here is a little incident told me by Mr. Marum, of Mont-
gomery Ward & Co. They were advertising these Hamilton watches

at a cut price ; they were having difficulty in getting their supply ; and

they received an order from some retail jeweler in Michigan, inclos-

ing a check for one hundred and some odd dollars for a dozen of

those watches. He did not have the goods at the time and he did not

Imow what he would do about it. So he took one of his expressmen

and sent him to the jobber, saying, " Mr. So-and-so, a jeweler in good

standing in Detroit "—or wherever it was—" wants a dozen Hamilton

watches. I will pay you for them the wholesale price. Please ship

them to him." And he put the profit in his pocket. He personally

made that profit after paying the wholesale price through the ex-

pressman. He afterwards foiind out that this jeweler was acting as
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a spotter for the Hamilton Watch Co. That is one way of getting

goods and doing business around the back door.

Mr. EosENFELD. Now, there is one point against fixing prices that

I want to call to your attention. You are not going to allow a mer-

chant or dealer to return' articles unless he is in bankruptcy, in

danger of bankruptcy, or in the hands of a receiver, but why on
earth should not a merchant be free to distribute his articles as he

sees fit? If he has a financially bad season, when his business has

not been good, why on earth, I say, is he not permitted to sell his

goods as he sees fit, turn them over and get a small profit or get

sufficient money to enable him to pay his bills? Why should he be

compelled to wait until he is in bankruptcy before that privilege

is accorded—the return of the articles? Why should he be compelled

to reach that condition before a manufacturer is bound to accept the

return of the articles? Why should he wait that. long? If he is a

good mechant why should he have his shelves stocked with mer-
chandise which he can not sell, because year after year every mer-

chant in business accumulates stock. If he is a good merchant he
sells it and gets rid of it; he reduces his prices in order to enable

him to obtain cash. But if he is a poor merchant he allows that

stock to accumulate and accumulate until finally he finds himself

absolutely insolvent by reason of the fact—perhaps not insolvent,

but unable to pay his bills for the simple reason that his capital is

invested in merchandise that is on his shelves, and therefore he can
not pay off his bills. Now, if you are going to say to that man, " You
can not sell at a less price than fixed or we will not sell to you," how
can he take care of himself? What about the interest on his money;
what about other expenses and items that go into that business that

are necessary expenses to meet ? However, if the present system can
be enforced that is what will be done to him, and you have him
nailed to a price system and he can not turn. I understand that the

Waterman fountain pen costs $5; that fountain pen costs the retail

dealer something like $2.25 or $2.30, but he must sell it for $5.

But if he is overstocked with fountain pens, or overstocked with any,
other article that is trade-marked, patented, or copyrighted, why
should not he be permitted to sell those pens for $3.50?
Mr. McCoy. Why did he buy it with that condition attached?
Mr. RosENFELD. Why should he be compelled to buy it with such

a condition? That is the answer to that.

Mr. McCoy. Why should the manufacturer be obliged to sell it

without attaching that condition?
Mr. RosENFELD. Becausc he has gotten every nickel he wants out

of it; and all he gets out of it is the privilege of trying to foist it on
the dealer; he does not derive a nickel's worth of profit out of it.

The manufacturers are not obliged to sell their articles; they can
frame their articles if they want to.

Mr. McCoy. They are .not obliged to sell and the other man is not
obliged to buy. Why not allow them to make any contract they see
fit to make ?

Mr. RosENFELD. For the simple reason that it would only be a
short time before every article will either have a trade-mark on it

or be in somewise protected under some sort of price-maintenance
system. And in order to engage in business it is necessary for him
to have articles with which to do business; otherwise he must stay
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out of business. That is the answer. Now, for example, let us take
a haberdasher's store, and we will go through it. You take collars.
They have a resale price. The E. & W. brand, the Arrow brand,
the Lion brand, whatever collar you mention that goes into a
haberdasher's store has a resale price. You take your shirts—the
Manhattan brand, the Eagle brand, or any other shirt, and you find
they try to fix the retail price. Take your hosiery; take the Onyx
hoisery, and go through it further. Take your underwear. The
B. V. D., the Scriven underwear, or this wool underwear—I have
forgotten the name of it—the Jaeger underwear. Go in and see
what they can do. Go into a haberdasher's store and see how much
business he could do on articles that are not trade-marked or in some
way patented. See what he could do if they wererremoved from his
stock.

Mr. McCoy. Let us take the Manhattan shirt. I can take you to

any street in New York almost twice a year and get you Manhattan
shirts at a marked-down price, at which everybody is selling.

Mr. EosENPELD. Yes. Of course the Manhattan Shirt Co. sends
out notices. The dealers are notified that on a certain date—say in
January and in July or the 1st of August—on a certain date the
prices can be marked down to a certain extent ; but if a dealer sells

those shirts at a reduced price on any other day and it is discovered,

his supply is cut off.

Mr. McCoy. I appreciate that. But this practice of fixing a day
on which they will cut the price does away with one of your objec-

tions, which is, as applied to the resale price proposition, that they
have got to carry stocks of goods. Now, they clean out everything
there, as you know, twice a year.

Mr. RosENFELD. I am not so sure but that they manufacture shirts

for those sales ; I am not so sure but that most of these sale shirts are
manufactured for specific sales.

Mr. McCoy. They may be.

Mr. Nelson. Do you mean to suggest that they are a different

grade of shirts ?

Mr. RosenFELD. Yes ; although I would not make that statement as

applying particularly to Manhattan shirts.

Mr. McCoy. I do not believe that he wants to say that about Man-
hattan shirts.

Mr. RosENFELD. Well, I can only answer particularly as to those

things with which I am familiar.

Mr. McCoy. I am quite sure the people who manufacture the Man-
hattan shirts do not put out an inferior grade of shirts to be sold at

so-called marked-down prices twice a year, and I do not believe you
meant to contend that.

Mr. RosENFELD. I did not ; no. I do not know that they do that.

Mr. McCoy. Let me give another instance : I live out in the country

and do business in New York. My doctor will give me a prescrip-

tion calling for a certain kind of proprietary medicine. I go to my
druggist and he says to me, " You will have to go to New York to

get that, because! can not afford to carry it, because the cut-rate

stores in New York sell for so much less that I can not carry the

stock." Now, where do I come in on that kind of a proposition 1

Mr. RosENFELD. You ?

Mr. McCoy. Yes; I am a consumer.
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Mr. KosENFELD. The cut-rate stores do sell at reduced prices and
the men have made a great deal of money and have prospered.

Mr. McCoy. I do not care about that. I am telling you what I
have encountered more than once in the course of the last 21 years
living in this little town 13 miles from New York. I would prefer
to patronize my own druggist, because he has got to have business

in order to keep his store running, but he has told me more than
once, when I have gone there for some particular medicine, " I do
not carry that article^ and I can not afford to meet those down-town
prices." For me it is very convenient, because I pass those stores

almost every day; but what becomes of the man who does business

out in this little town and who does not get to New York ?

Mr. RosENrELD.'May I illustrate that for you?
Mr. McCoy. Take my own illustration. I am asking about soma

thing I know about.

Mr. EosENFELD. I do not know anything about this, but I can
answer your question in this way : On the corner of One hundred and
fifty-seventh Street and Broadway, New York City, there is one
of the Riker & Hegeman drug stores. There is a man named Hansen
who has a drug store on Broadway at One hundred and sixty-first

Street or One hundred and sixty-second Street. For years he has
been there ; he has no other store. He started the practice of cutting
prices on articles such as Spearmint gum. I believe he sells Spear-
mint gum for 3 cents, and all sorts of other articles at reduced prices.

He gets, he tells me, a profit that is satisfactory, and he has pros-
pered under the cut-price system, within two or three minutes' walk
of one of the Eiker & Hegeman drug stores. That is done under the
cut-price system.
Mr. McCoy. You are taking a man who is doing business in a sec-

tion where there are thousands of people.

Mr. RosENFELD. I am taking a man I know.
Mr. McCoy. And I am taking a man 1 Imow, but you are compar-

ing a man in a town of 5,000 with a man at One hundred and sixty-
first Street and Broadway, New York City, with many thousands of
people around him.
Mr. EosENFELD. The man on Broadway near One hundred and

sixty-first Street or One hundred and sixty-second Street has not a
store that is as large as this room, but he has prospered.

- Mr. McCoy. But New York, in that particular section, is largely
populated. How are you going to take care of the druggists in little

towns such as I speak of? What is such a druggist going to do and
what am 1 going to do as a consumer of the articles ?

Mr. RosENFELD. What he can do is to purchase his articles the same
as other people.

Mr. McCoy. He can not afford to do that. He has not the capital
nor the sales to permit him to sell at cut prices. He has to sell to
5,000 people while these, other people have many thousands coming to
their stores.

Mr. Keene. I am not much on medicines, but it .strikes me that a
town of 5,000 should be a live town. Do you mean to tell me that he
is not live enough to have the articles his customers want?
Mr. McCoy. Oh, I do nob know about that ; I presume he has most

articles. But I have had that experience with him on several oc-
casions.
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Mr. Keene. Something must be wrong about him if such a thing
happens in a town of 5,000.

Mr. McCoy. I am speaking about personal experiences that I have
had several times during the last 20 years.
Mr. Keene. At your own druggists, I believe; the one you prefer

to deal with ?

Mr. McCoy. He is the leading druggist in the town.
Mr. Keene. It is unbelievable, that in a town of 5,000 he should

not have articles that you want ; he should carry all medicines.
Mr. McCoy. Well, it happens that there are medicines he does not

carry.

Mr. Keene. Of course, the question of cut prices does not enter
into it at all. He should carry it because you must have medicine.
Mr. McCoy. I know ; but new medicines are coming on the market

all the time, and a doctor prescribes them as he discovers them.
Mr. Keene. Well, as I said before, it does not seem possible that

such a thing could happen in a town so near to New York. If you
will permit me, I would like to answer you on that subject, that the
dealer is not obliged to buy from the manufacturer, and that the

manufacturer is not obliged to sell. That is true ; I will agree with
you. But if you have spent 30 years of your life rooting for their

brands of watches and have built up a trade in them, and then they
come along with a proposition, which they are trying to legalize in the

courts, making it almost criminal for you to sell at your own prices,

you certainly feel that you have done wrong in attempting to build

up such a trade and in trying to sustain the watch business. It is

not fair to the retailer, who has made the manufacturer by shouting
for his goods for years, to come along and* say you can not have any
more.
Mr. McCoy. I have always sympathized with you in your fight,

but you are up against a proposition which I would reach in another

way, if what I understand to be the facts are true.

Mr. KJSENE. I would be very glad to have instructions.

Mr. McCoy. I would go to the Attornel General.

Mr. KiiENE. Mr. Henry T. Eainey told me that he has worn out
several pairs of shoes in going from his office to the Department of
Justice trying to have them take up this very thing.

Mr. McCoy. But we have a new Attorney General.

Mr. KJEENE. I do not know whether Mr. Eainey has more shoes

or not.

Mr. McCoy. I think he has.

Mr. Keene. If he has, I will see him, have him put on a new pair,

and start up there.

Mr. Nelson. Would it follow that Brother McCoy's druggist would
have that particular article simply because he was permitted to fix

his price?

Mr. Keene. Why would it foUow, did you say?

Mr. Nelson. Would it necessarily follow that he would have that

article ?

Mr. Keene. I understand he did not have it because he could not

compete in price with the New York man.

Mr. Nelson. My question was this: Mr. McCoy claims that be-

cause of failure to fix prices the local man is held to the price that is

fixed; was not that it?

74414^voL 2—14 7
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Mr. Keene. No ; he would not have it at all.

Mr. McCoy. No ; it is not a question of fixing prices.

Mr. Nelson. Then, I failed to follow your line of argument.
Mr. McCoy. If the retail price were fixed at 25 cents, and he had

to sell it at 25 cents, and the big man in New York had to sell it at

25 cents, the man in New York could not take the business away.
Mr. Nelson. There is the point. Why does it necessarly follow

that your druggist would have that article simply because the price

was fixed?

Mr. EosENFELD. It would not follow at all.

Mr. McCoy. However, the fact is that in that part of the country
thousands of people go into New York every day ; they go right by
these great, big, cut-price drug stores, and they get their goods at

something like 30 or 40 per cent cheaper.

Mr. RosENEELD. Now, I want to bring out one thing, after which
I shall close. In this Keene case I asked the assistant manager of

the Waltham Co., in New York, if he could name a single person
"who had not purchased a Waltham watch movement as a result of

Mr. Keene's campa,ign of cut prices, and he said he could not name a
single consumer. They kept their missionaries out all the time, and
.yet they testified they could not give the name of a single individual
consumer who, as a result of the campaign of Mr. Keene to sell these

%atch movements at his own price, had failed to purchase a watch
^movement of the Waltham Watch Co. And they have spent large
sums of money all over the country to find men who sold at less than
the fixed retail price.

Mr. Nelson. What is fhe extent of your business—what capital
have you in the business ?

Mr. Keene. Well, I have an assorted lot of jewelry, watches, and
diathonds.

Mr. Nelson. Is it a corporation ?

Mr. Keene. No ; I am an individual in business.
. Mr. Nelson. I thought it was a corporation and that we could get
at the capital stock of your corporation.
Mr. Keene. No ; it is not a corporation. I am carrying on business

alone. I am now taking account of stock to see what I have got.

Mr. RosENFELD. Gentlemen, we thank you very much for your
kind attention.

Mr. Dyer. Mr. Chairman, I desire to have incorporated in the
hearings a letter from Mr. Festus J. Wade, of St. Louis, Mo. Mr.
Wade is the president of a bank and also of a trust company.
The Chairman. The letter pertains to tentative bill No. 3, and

will be incorporated in the record.

(Said letter follows:)

Febbuabt 28, 1914.
Hon. L. C. Dyer, M. O.,

Washington, D. C.

My Dear Mr. Dyer : In reply to yoor request foi- my views on the bill pro-
hibiting interlocking directorates, the following are some of the reasons I am
opposed to same:

It is unfair to assume that men occupying a fiduciary relation to two cor-
porations will be unfaithful to one.

The law should always presume that men are true to their trusts, as most
men are. Those untrue should be punished and not those who are true penalized.
The law is a reflection on the integrity of the business men of this country.
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cases such a law will prevent corporations from obtaining men oft^ highest ability as officers and directors because they may happen to be

Cthcers or directors of another corporation coming within the forbidden class.
Banks and trust companies, to best serve the community, should have on

ttieir boards, men of ability representing the chief interests of the country.
This law will make that an Impossibility in many instances.

Frequently directors represent creditors as much as stockholders, and prop-
erly so. Banks and trust companies are usually the largest creditors of cor-
porations, and this law will make it impossible for such creditors to be repre-
sented. For this reason the law places a burden on legitimate business.
The interests of two banks and trust companies are often identical and

there is nothing inconsistent in their having one or more in common.
The law makes the fact that two corporations have one or more common

directors conclusive evidence that the corporations are not competitors. This
should not be the law because it is not the fact.
The net will_nOt accomplish its piirpose beCause designing men who desire

to use corporations for private gain can still hEive men madfe Officers and
directors who will do their bidding.
The Federal Government has no control over concerns who do not do inter-

state business. Consequently, while a corporation might network an entire
State, and be mo.st guilty in the things the. bill, is aimed to prevent, the corpora-
tion and, its pfiffcerS would not be bound escaping as they would under the
technicality that they were not doing Interstate business.
Why not let the commercial. Industrial, and flnaricial institutions of the

Natioii alone for a few years, at least until we can adjust otirselves to the
new tariff, the Income tax and the new banking a:hd currency bill? We are
all crying for a rest from further legislative action.

Yours, very truly,

Festus J. Wade.

The Chairman. I am requested by Mr. Frederick H. Allen, of
New York, who desired to appear before tlie committee, but wbo is

unavoidably unable to do so, to incorporate his letter in to-day's
proceedings, and without objection it will be made a part of the
record.

(Said letter follows
:)

tiAw Offices of All^n & Cammann,
Neva York. March 5', 191J,.

Hon. Henbt D. Clayton,
Chairman Committee on the judiciary,

House of Representatives, Washington, D. C.

Dear Sir : I take the liberty of sending you this letter in regard to the " trust

"

bills now before Congress. I do this, for the reiison that I have represented
foreign capital in this country and have also been the representative of American
capital in Europe, and as such have taken part in the actual formation of com-
panies in England and France which have been formed for the development of
American enterprises, and so have had an actual, practical experience in, their

laws as well as having been a student of the principles inspiring them. While
I have not actually taken part in the foruwtion of companies in Germany, I

have made a study of the laws relating to commercial and industrial enterprises
in thiit country and have a fair knowledge of the business methods there. Fur-
ther. I am impelled to write this letter for the reason that, as I view it. some of
these bills would directly Interfere and oftentimes prevent the attainment of
the ohiects which some of us on the Permanent American Commission are try-

ing to carry out for the betterment of agricultural conditions and ioT the im-
provement of the farmer's business. Certiiinly I think most of us felt th;it one
of the principal reasons for the great improvement in Europe of agricultural

conditions has been the result of cooperative effort among farmers. The Xew
York State apple is one of the best In the market; snpiiose we succeed in form-
ing cooperative societies throughout the State for packing, grading, and selling

the New York Stitte apple and that these societies were joined in one federated
society to cover the whole of the State. Such a federated society would mani-
festly' be illegal.

As England and Germany are the two most advanced and progressive coun-

tries in Europe in commercial and Industrial enterprise their experience and



1166 TRUST LEGISLATION.

their methods of handling industrial and commercial business can not help
being of value to us in the consideration of the trust question.

Prior to the passing of the " English companies act," in 1862, and before the
passage of the German law in 1884, a great deal of the same chaos, company
mismanagement, and unfairness prevailed both toward investors and the general
public as has been the case with us, and the passage of- the acts, in both in-

stances, eliminated a great many of the evil practices then in vogue and de-
fined the zone within which the powers of these companies could be lawfully
exercised.

In my study of and experience with this legislation in its practical work-
ings, I have been impressed with the fact that in the efforts of these Gov-
ernments to solve the vexing problems of the relations between company
promoters, directors of companies, their shareholders, and the public they have
been animated by the desire to define accurately and prescribe what acts are
to be permitted and legalized rather than by actual prohibition of things
which would not be permitted ; consequently on examination of both the
German and English acts, which are the world's models for this liind of legis-

lation, it is found that the law goes into great detail as to what positive acts
must be done by those incorporating and promoting companies, these pro-
visions being designed to safeguard the rights of shareholders in their invest-

ments in such companies by positive regulations as to what promotors and
directors must do rather than as to what they must not do. Personal liability

immediately attaches to them if they do not, if they fall to carry out the pro-
visions of the law. The result of this policy has been to clarify and make
certain from the very inception of the company formation the consequences
which fiow from it, without the need for future judicial determination, thereby
commanding for the company the confidence and assistance of investors. The
supervisory control exercised by the Governments of both countries further
secure the confidence of Investors in the integrity and honesty of the manage-
ment.
The idea upon which these acts are modeled is this: That full publicity

both in regard to the formation and the operation of these companies would
cure the majority of the evils to which the investing public has been subjected,
and the full responsibility of both the promotors and directors is one of the
cardinal features contained in both acts. The confidence of the public in the
integrity of this publicity is obtained in England by certain powers of in-

spection and supervision and audit which are gven by the act to the board of
trade, which is required' to make an annual report to Parliament, and in

Germany by the provisions for the mandatory registration in the commercial
courts of the district in which the company Is domiciled, setting forth the
same kind of facts relating to the company's operations. The full knowledge
of the affairs of these companies that is required to be given to stockholders
by Independent audit of chartered accountants prevents trickery on the part of
directors, and the ability of stockholders to have at any time a list of thjelr

fellow stockholders further enables them to have close knowledge of what is

being done and to combine for their own protection.
This full publicity by Independent audit secures the general buying public

against too high prices, so that the public secures, at any rate, a fair share in the
economies resulting from cooperation. These, then, are the cardinal features
of these acts—full statements by promoters and organizers of companies as to
the value of properties brought into the combination, and statement of pro-
moters' profits, personal liability of directors for these statements, and fiduciary
relation of directors toward their stockholders in the management of com-
panies, and full publicity by independent audit, both for the protection of
Investors and for the protection of the public.

It is frankly acknowledged in both countries that the large company is a
better instrument and more effective, more economical, and more powerful to
enlarge and extend, not only their own businesses but to further advance the
Influence of their countries in foreign markets and against foreign competition.
The lowering of the tnriff at this time, which has been accomplished, as ex-
pressed by Mr. Underwood, to permit of competitive conditions here, will nat-
urally open somewhat, at any rate, our home markets to foreign tniders. So far
as this happens it will take away from our own people the outlet for their
products which they had previously had, so that it becomes all the more neces-
sary for us to seek foreign outlets for our trade, and important that American
companies of strength should not be unnecessarily hampered in their operations.
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The fact that in this country companies could be formed in all our different

.^tates with their varying laws, that in a great many of them the utmost license
was permitted, and that practically anything was allowed, led to the evils from
which we hare suffered. The demand for the passage of the Sherman antitrust
law grew out of the abuses which characterized these conditions, and it has in
the course of time and by the decisions rendered become an effective instrument
for restraining these evils ; but in any given case it is still difficult if not impos-
sible for business men to know definitely whether or not they have violated
this law in advance of a judicial decision determining the point, which takes a
long time to get and injects a feeling of apprehension and hesitancy in the
business world between the time when the actions comiMnined of are done and
the handing down of the decision settling the point, usually by the court of last
resort. In other words, the action of this legislation is restraining and negative,
not permissive and positive. The present bills seem to be conceived in this wise

:

States may still permit incorporation with whatever license they please; but
the Federal Government, by means of these bills, steps in and says to a com-
pany doing an interstate business, " You shall not do thus and so." My view
Is that it would be better to pass a Federal law to the effect that all companies
doing an interstate business and applying to the public for support by the sale
of its securities should incorporate under a Federal act or should apply for a
Federal license if they wish to secure the benefits which should be set forth by
regulations of the Federal Government.

It is a very important thing and a matter about which we should exercise the
greatest caution that laws shall not be passed which shall hamper trade. Free-
dom, without license to harm the public, is the desideratum, and I am the more
impressed with this because of the experiences that I have had in France,
where, according to my views, the laws have been too restrictive and tended to

hamper French trade development, so that while France has more unemployed
money than any country in Europe, it is behind both England and Germany
in Industrial .-ind commercial enterprise and trade, although it often loans money
which becomes a\ailable for the furtherance of the commercial and industrial
enterprises of those countries. I admit that this is not wholly because of the
French law ; it pertains also to the character of the people who are of a more
cautious temperament in business than either the Englishman or the German,
but it is a factor of very considerable importance.

It is certainly true that in connection with the consideration of the whole
matter of trust legislation as careful attention should be given to legislation

which will be permissive as to what may lawfully be done as to that which Is

merely restrictive or restraining.
Inturlocking directorates.—It is a fact that one of the great elements of our

wonderful industrial and commercial development has been brought about be-

cause powerful and wealthy bankers of established reputation have been on the
directorates and actively interested in the growth and prosperity of such en-

terprises, because it has given the public confidence, which has enabled these
corporations to dispose of their securities and so secure the money necessary
for their success not only in this country but in Europe. The withdrawal of

such support would be, as I view it, a very backward step in the development
of the country. There is no question but that this power has at times been
abused, but the way should be provided not to kill the goose which lays the

golden egg, but to secure the advantages and eliminate the evils connected with
the situation.

Germany.—The wonderful Industrial advance which has been made in this

country has been largely brough'- about by the fact that powerful banks and
bankers have given their support to and active cooperation in furthering and
developing the business enterprises of the country, and the evils have been
largely eliminated by the provisions of the German law setting forth what the

directors must do and esj:ablishing their responsibilities, so that even if any
particular individual should happen to be a director in a number of corpora-

tions his responsibility in every case is so definitely fixed and so real, that it is

Impossible for him to use his official position for any personal advantage, and
by this means the industries of the country as a whole are able to avail them-

selves of men of the pa'-ticular ability who are naturally placed in such posi-

tions. Such a man becomes an asset and not a liability to the various com-

panies and to the country as a whole.
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Conclusion.—From what I have said it will be seen that in my opinion the
best way to handle the trust situation in our country would be this: The pas-
sage of a national incorporation law upon the lines of the English and German
statutes, which with its full publicity would protect both the investors and the
consuming public. Let the Sherman antitrust law stand as it is, for as a result
of the later decisions following upon the decision of the Northern Securities
Case, it has become effective in restraining monopoly or attempts to monopolize,
and then pass a law creating a trades commission, which should have the power
to investigate acts of corporations, and prevent such things as unfair competi-
tion, espionage, unfair trade agreements, and the various unfair practices by
which often competition is eliminated.

Yours, very truly,

FSEDEBICH H. ALLEI7.
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The committee met at 10.30 o'clock, a, m., Hon. Henry D. Claytoa
(chairman) presiding.

STATEMENT OF MR. HORACE STERN, PRACTICINa ATTORNEY,
PHILADELPHIA, PA.

Mr. Stern. Mr. Chairman, I am a practicing attorney in Phila-
delphia, with offices at 1328 Land Title Building.

What I have to say here is rather more in the nature of a broad,

suggestion than of any detailed consideration of the subject. The.

subject is almost too big, as I view it, to hope to cover it in any'

reasonable time that I could, devote to it at this hearing before youir

committee. My only thought is to give an idea of what is in my,

mind to the committee so that if you think it worthy of following

up, it can be done in a more comprehensive way at leisure.

Mr Chairman, with deference to the other bills which are now.

pending before the committee, and without at all attempting to take,

up any of them in detail, it does appear to me, and I say it with all re-

1169
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spect, that while it may be in every way advantageous to the country

that they be passed, still they do not seem to me to be what might
be said to be of the highest importance in legislative matters, in the

sense that they do not bring forward, as I view them, any great new
constructive policy in antitrust legislation. The one bill, the defi-

nitions act, so called, may limit the Sherman Act rather than extend

it. Lawyers seem to differ on that point. As to the interlocMng-

directorate bill, while it may be a very proper measure, still none of

us, I believe, feels that it is going to accomplish any unique advan-
tage for the people of the country at large. In all modesty, the

proposition which I have to submit to the committee seems to me to

deal with a subject which gives the country a foeman worthy of its

steel—a much broader constructive policy in antitrust legislation

than the pending bills. The thought I have in mind is to institute

a campaign against foreign trusts operating within the United States.

It seems to me that in the attempt to realize the " new freedom," so

called, the administration has taken us out of the throes of the op-

pression of the Money Trust by the currency bill; it has also low-

ered tariff duties, and in that way made competition presumably
freer between this country and abroad : and it has also undertaken
quite a relentless suppression of the domestic trusts. In that three-

fold way the administration has tried to bring about competitive
conditions.

My theme this morning is that these measures, each of them good
in itself, are incomplete unless we follow them up with some effec-

tive restriction against the foreign combinations and trusts operating
in this country.
The reduction of the tariff, we more or less fear, has not success-

fully brought about an effective reduction in the so-called high cost

of living. We confidently expected that the new tariff might do
that, and possibly it has done it. That is a matter of opinion. I
suppose, however, that it is useless to argue here just what the effect

of that new tariff will be. But whether justly or not, it is a fact that
there are some charges being made that the Democratic Party has
not brought about a reduction of the high cost of living, and we all

feel that perhaps there is justification for the thought that while
everything was done that was thought possible of being done, in
some way there is a power operating against us to prevent our real-
izing the benefits of the new low tariff.

Now, in this connection—and this is only the thought of a person
interested in the subject; I do not for a moment pretend to be any
special student of the problem or of the Sherman Act any more than
comes within the scope of a practicing attorney—the thought has
occurred to me that whatever changes have been or may be made in
our tariff are relatively unavailing and unimportant if it lies within
the power of foreign trusts and combinations operating in our own
markets to defy our tariff policy by refusing to give us the benefit
that that tariff was supposed to bring about.

If we take a commodity—I mean a necessity of life; I am not
talking about manufacturing products, because there the foreigner
has to compete with our domestic manufacturers. I am talking
about the raw materials, the foodstuffs and necessities of life which
we can not produce in this country. If, in order to lower the cost
of living, we take off, and have taken off, the duty on such com-
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modities, and immediately exporters and foreign producers of these
articles combine to keep up the prices or raise the prices, it merely
means that the American consumer gets no benefit at all; and so
far from helping the country we have harmed it, because the duty
which formerly went into the Federal Treasury as a tariff tax now
goes into the pockets of these foreign trusts, and is added to. the
profits of the foreign producer, and no advantage is derived by
the domestic consumers.
The Chaiemak. Mr. Stern, I do not wish to interrupt you in

your argument at all, but I understand you to say that there are
certain foreign trusts operating in this country, and I wish you
would explain what they are and how they operate.
Mr. Steen. Let me adopt the suggestion which the chairman has

made.
It is undoubtedly true that in Germany the business of the large

industries of the country is regulated by trusts. Germany is the
hotbed of trusts; the same is true to a lesser extent in France and
to soine extent in England and in Italy, but more particularly in
Germany. The whole business there is regulated by what they
call " Cartels " or syndicates or trusts, large combinations in every
conceivable industry, to keep up prices.

I have obtained quite a great deal of information, which I have
had translated from German official sources and German writers
upon the subject of trusts in Germany, and without in the slightest

degree attempting to give the committee this verbally, if I may in-

corporate it into the record, or part of it, I would like to do so.

The Chaieman. You may do that.

Mr. Steen. These documents show, to sum up the entire matter,
that in every industry, such as silk, wool and cotton, hemp, flax and
linen, salts, acids and alkalis, foodstuffs, coal, earthenware, china
and porcelain brick and stone, clay and cement, paper, the glass in-

dustry, leather and rubber, etc., the different producers and manu-
facturers of Germany have combined and formed trade associations

which openly and defiantly keep up the price of the articles which
they produce. I say defiantly, not of their own Government, because

the German Government, as far as I understand it, does not in any
way discourage the formation of these trusts, but defiantly as far as

we are concerned. What is the result? I would like to give one

illustration of something that has occurred which, in my opinion,

clearly demonstrates the point I am making, and that is in regard tfl

silk yarns. Under the new tariff bill the revenue on silk yarns waa
reduced, I believe, from 37 per cent or 38 per cent to 35 per cent, and
yet since the bill has passed, the price of these yarns, which are spun
in France and Germany and are imported into this country and
which we have not" been able to spin, which we have- thus far prac-

tically been unable to produce, and as to which we are therefore de-

pendent upon these countries, the price has gone up, since the Under-
wood bill has passed just 25 per cent, and even allowing for some in-

crease because of natural conditions and trade conditions, we are

nevertheless met with the fact that despite the reduction of the tariff

by the Underwood bill this article costs more merely because the

foreign exporters have combined and arbitrarily raised the price.

And that particular trust is an international trust, which is made up
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of the German trust, which is a trust within itself, the French syndir

cate, the Italian syndicate, and the English syndicate, and these con-

stitute a trust of these four countries keeping up the prices of that

article for export to the United States.

In 1912, according to the official figures, there were exported by
Germany into the United States goods of the industries I have men-
tioned amounting to about $100,000,000. When we consider that 85
per cent or 90 per cent—and of course that figure is only approxir
mate, as it must necessarily be ; but, at any rate, a very large propor-
tion of the German production—is controlled there by large syndi-

cates or trusts, it would seem reasonable to suppose, with $100,000,000
worth of these goods exported from Germany to the United States

in 1912, that 85 per cent or 90 per cent, whatever the figures may be,

of those imports was imported not at the natural prices of the goods,
but at the prices arbitrarily fixed by the exporters—the German pro-
ducers and German manufacturers. I do not think it necessary for
the purposes of this preliminary statement to take up the matter in
any more detail at this point. I think we all do realize that there
are these German combinations; we all know in a general way that
they do exist in foreign countries; we know that they export goods
into this country ; we know that they arbitrarily keep up the prices

;

and it seems to me that, no matter what we make our tariff duties, no
matter how much we lower them, if the cost of these articles is to
remain the same in this country, as I said beforej we are simply at the
mercy of these foreign trusts. They do do busmess in this country,
not only in the sense of importing their goods into the country
directly to the consumer, but by having selling agencies or selling
agents in the United States, and that is why I came here in order to
suggest this amendment to the legislation which you are now con-
sidering.

Of course, we can not prohibit the importation of trust-made goods
into the United States. I say we can not prohibit it, but I do not
mean that we can not legally prohibit it. We all know that in a
.certain critical stage of the history of our country we did pass em-
bargoes and nonintercourse acts, and at other times have prohibited
the importation of certain commodities into this country. We do
now prohibit convict-made goods from being imported into this
country, and there is no reason, legally, why we could not prohibit
the importation of trust-made goods, as a mere legal theory. But
I mean, practically speaking, that I do not think that that is a
feasible remedy. In the first place, it is too complicated; and, in
the second place, it may give rise to retaliatory legislation ; and, in
the third place, we need the goods, and you caii not say to a foreign
trust, "You can not operate in this country," because if we need
the goods, we would rather pay more for them than to pay nothing
for them and not get them. So that it does not seem to me that it

is practicable to attempt to prohibit the importation of these goods.
The question may be asked whether we could not proceed against

these foreign trusts under existing legislation, under the Sherman
Act. -I do not believe we can, and I say that after having made
some study of the cases under the Sherman law. It is true that in
some more recents cases decided by the Supreme Court of the United
States, such as the American Tobacco Co. case (221 U. S., 106), and
in one or two cases that have lately come up in the Federal courts
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of New York, for example, Thomson v. Union Castle Mail S. S.

Co. (149 Fed. Rep., 933) and United States v. Hamburg-Ameri-
kanische Packetfahrt-Actien Geselkchaft (200 Fed. Rep., 806), the
courts have said that foreign trusts or combinations operating in this

country and doing business in this country are subject to the Sher-
man Act ; and, while no act can have an extraterritorial effect and
while we are powerless to go into Germany and dissolve a trust there
or properly to say it is illegal here when it is legal in the place of
its native formation, still, so far as these foreign trusts establish
plants in this country and make themselves amenable to our juris-

diction, we can interfere. Perhaps the best illustration of that is in

the Tobacco case, where one of the companies which were enjoined
was the Imperial Tobacco Co., which was an English company and
which was made subject to the decree of the court, and the contracts
between it and the American companies were dissolved. The Su-
preme Court said explicitly that when a foreign trust operates in

this country it does so under and subject to the provisions of the
Sherman Act.
But these cases were cases where the restrictive contract was be-

tween the American trust or combination and the foreign one, and of
course there we were in a position to make our decree effective, be-

cause if we had control over one of the parties to the unlawful con-

tract we could very well say to that party, " You must stop these

contracts, for you are amenable to criminal prosecution and the other
remedies of the Sherman Act;" and if we can effectively by equity
proceedings enjoin one member to a contract of that sort, we do not
care very much about the other member, because if we break the
working of that contract on the one side it breaks it on the other side.

But there is no case in the Supreme Court or in any other court,

so far as I have been able to find in my search of the decisions,

which holds that where a trust is formed entirely in a foreign country
by contracts entered into there between natives of that country, that
we can in any way, under the Sherman Act, get at that trust. In
fact the Supreme Court, in the case of the American Banana Co.
against the United Fruit Co. (213 United States, 347) has intimated
the contrary. This was the case in which the United Fruit Co.
(which, under the facts of the case, was admittedly a monopoly in

restraint of trade) went down to Costa Rica and Panama and de-

veloped a monopoly in the banana trade, and the American Banana
Co. tried to compete with it, and through certain acts, in which the

Government of Costa Rica itself, I believe, participated, the Amer-
ican Banana Co. was driven out of competition. They were not
allowed to grow bananas there; they were not allowed to build a

railroad there; and, in general, there were some very violent meas-
ures taken—at least, so the bill in equity said in that case.

Now, in deciding this case the court said, in a characteristically

illuminating opinion by Mr. Justice Holmes, that that was none of our

business, even though both companies involved were incorporated

under the laws of the United States. One was an Alabama corpora-

tion, I believe, and one a New Jersey corporation.

Mr. McCoy. In that case did it not turn out to be a fact that the

Government of Costa Rica itself had made possible the doing of

these things and therefore that our court could not interfere m a

matter which a foreign government itself had take part in ?
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Mr. Stern. Yes, sir; that was admitted to be an element in the

case, and it was made the ruling reason for the decision of the lower

court; but if you take the decision of the Supreme Court, in the

opinion which was written by Mr. Justice Holmes, he prefers to rest

his opinion on the other ground, as I have said, and that is his stated

reason for deciding the case as it was decided—that the trust was
made in a foreign country by American citizens-, and that if the

trust was legal in the country where it was formed, the Sherman
Act could not in any way get at it.

Mr. Webb. Were the acts in violation of the Sherman Act done
in this country or were they committed in Costa Rica ?

Mr. Steen. The acts were done in Costa Rica or Panama by an
agreement entered into in Costa Rica, but brought about a restraint

of foreign commerce between Costa Rica and this country by keep-

ing up the price of bananas imported into the United States, so that

whUe the acts were done in a foreign country the result or eflFect

was felt in this country.
In that case Mr. Justice Holmes used language something like

this: He said that the Sherman Act is expressed in very broad
language; "every combination in restraint of trade," "every person
who monopolizes," etc. He said that it does not mean every person
under the sun; it means every person subject to the jurisdiction of
the act. It means every person within the United States. It does
not mean a person in Germany who monopolizes, and therefore it

has merely territorial operation, and while, as I say, the decisions

rendered in the Tobacco case and in the Hamburg-American Line
case in the Circuit Court of New York, which was the case against
the Atlantic Conference, and also in a later case, viz. United States
V. Pacific & Arctic Railway & Navigation Co. et al. (228 U. S.,

87), do contain the dictum that where these foreign companies do
business in this country, and in so far as they do do business in this

country we can get at them under the Sherman law, nevertheless
in all those cases save one the agreements were between American
companies and foreign companies, and there is not a single case in

• the United States Supreme Court and only one in the lower courts, so
far as I have been able to find, where there was any attempt made to
restrict any foreign combination entered into in "a foreign country
entirely by foreign citizens, and the only one exception that I have
mentioned in the lower court was this Hamburg-American Line
case, and that involved transportation to and from the United
States. It was not a case merely of a high price of imported articles
due to a trade combination fixing that price abroad.

It stands to reason, gentlemen, that the Sherman Act can not
touch that thing. How are you going to get at that through the
Sherman Act? The Sherman Act was made to dissolve trusts.
Can we dissolve a foreign trust? Can you say to a foreign trust,
" You can not import your goods into this country imless you are
dissolved"? As I explained before, that would be poor satisfaction
to us, because we want their goods, and need their goods. But not
only that, how would you get service on these foreign trusts? Sup-
pose they have an agent going all through the United States solicit-

ing orders and selling their goods; can we get service on him? And
if we do get service on him, would it be effective? Can we make
any effective decree against a large trust in Germany by getting
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service merely on some traveling salesman or drummer going
through the United States, or even some resident agent, who has a
few samples in New York?
Mr. McCoy. Or on an officer, either?
Mr. Stebn. Or on an officer, either. Therefore it occurs to me

that the Sherman Act is entirely ineffective for the solution of this
very big problem, and particularly because we do not want to at-
tempt wholly to prohibit the importation of these trust-made goods
into this country.

It has occurred to me that the only way to get at this subject
•would be by attacking the resident agents in this country of these
foreign trusts, not in order to prohibit these companies, these com-
binations, these foreign combinations, from importing into this
country but with a view of in some way discriminatmg against
these foreign trusts in favor of independent foreign producers or
manufacturers by saying to the independent foreign producer or
manufacturer, " You can have your agents in this country to sell

your goods or solicit business ; our doors are open to you ; we wel-
come you to do business in this country in competition with our own
citizens " ; but to say to the foreign trusts, " While you can import
your goods into this country on mail orders from the consumers,
or by means of correspondence between our citizens and your con-
cerns—we are not putting up any embargo—^we do say to you that
we will not give you the privilege of establishing selling agencies
or resident agents in this country unless you break away from these
trade combinations."
The Chairman. Let me ask you there, how are we to determine

which is a foreign'trust and which is a foreign independent dealer?
How are we going to find that out ? You know the difficulty that we
have here now in some of these cases, where it is challenged that the
concern is a trust and that has been denied, and the department has
had to get a great deal of proof to show that it was a trust and in

violation of the antitrust law. Do you suppose that it will not be
contested? When you say that a foreign concern which is doing
business here is a foreign trust, will they not deny it? Then, how
will we establish the fact that it is a foreign trust?

Mr. Stern. Mr. Chairman, I realize entirely the force of that
thought and it is a very difficult thing to do. But I do not think it

is a bit more difficult than was the situation as regards domestic
trusts when the Sherman Act was first passed. I think what we
knew we would have to prove in those cases at that time loomed up
quite as large and almost as forbidding as now the proof of the ex-

istence of a foreign trust, for this reason

The Chairman (interposing). Let me suggest this: In the case

of a domestic trust, you can get after them directly, you can go and
have access to the books, and you can have our bureau of corporations

gather information, and you can have special agents of the Depart-

ment of Justice to probe into all of their affairs. But can we do that

in the case of a foreign concern?
Mr. Stern. Mr. Chairman, peculiarly enough, speaking of Ger-

many, which as I said, was the center of the trusts, they do not do

anything at all to conceal the fact that they are trusts. In other

words, their trade agreements and their operations are all public

property, and all the information which I have here is derived from
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German official publications. The trusts not being unlawful over

there, rather glory in the fact of their strength. There are m Uer-

many all kinds of documents, official and unofficial, which give all

the evidence in regard to the combinations and trusts. In other

words, it is a mere ftiatter of record. Here, where it is against the

law, an element of suppression of proof comes in, but over there

these people have put themselves on record, and the mere fact that I,

with my limited researches into this subject, know about the existence

of these trusts—and I say it advisedly—shows that persons whose

business it may be, in any given case, to pry into the subject wotild

be able to get at the facts'. Not only that, but admitting that it may
be a matter of great difficulty, a matter of tremendous difficulty, to

prove in any given case that any concern over there is a trust, still

this proposition goes to the very root of the high cost of living and

the antitrust problem, which sdems to me to be only half solved by

being solved as against domestic corporations, and it seems to me it is

well worth trying.

The Chairman. Tell us what sort of legislation is necessary to

accomplish that.

Mr. Steen. I have taken the liberty to try to draft a tentative

act illustrating what was in my thought merely as the beginning of

a consideration of the subject. I have no idea at all that this draft

will stand all the test of critical analysis, but if it suggests any idea

at all which may subsequently be developed by maturer tholught it

will have served its purpose.

I have drawn this up with the view of putting it in as an amend-
ment to what the committee calls, I believe, its bill No. 2, the defini-

tions bill. Now, if I may read this act, I have here some copies

that I will pass around to the different gentlemen of the committee,

and they can follow it as I read.

The Chaieman. It is suggested by Mr. McCoy that you put it in

the record right at this point.

Mr. Stern. I shall be very glad to do that.

(The paper submitted by Mr. Stern is as follows:)

Proposed Amendment to Bill No. 2.

Sec. 6. That if any contract, combination in the form of trust or otherwise,
«onspiracy in restraint of trade or commerce, monopo'y. attempt to monopo-
Kze, or combination or conspiracy to monopolize, such as is declared to be
illegal or the engaging in which is made pnuishable by "An net to protect
trade and commerce against unlawful restraints and liionopolies," approved
July second, eighteen hundred and ninety, and as further defined in this act,
has been or hereafter shall be made, entered into, formed, continued in, or con-
ducted in any foreign country, it shall be un'awful for any person, firm, or
eorporation within the United States, as agent for or on behalf of any such
eombination or trust or for or on behalf of any of the persons, firms, or cor-
porations entering into, forming, conducting, or continuing in any such con-
tract, conspiracy, monopoly, or attempt, combination, or conspiracy' to monopo-
lize as aforesaid, to sell or contract or attempt to sell within the United States
any merchandise, produce, or commodity owned or to be owned by any such
eombination or trust, or the sale, contract, or attempt to sell which' is or shall
be in pursuance or furtherance of or sub.iect to any such contract, conspiracy,
monopoly, or attempt, combination, or conspiracy to monopolize, for the pur-
pose or with the intent that such merchandise, produce, or commodity should
he imported into the United States.

Sec. 7. That every such sale and contract to sell made or negotiated by or
through an agent as prohibited in section six of this act Is hereby declared to
be illegal.



TBtrST LEGISLATION. 1177

Sec. 8. That any person, firm, or corporation, knowingly violating any of the
provisions of section six of this act shall, upon conviction, be adjudged guilty
of a misdemeanor and be punished by a fine not exceeding $5,000 or imprison-
ment not exceeding one year, or by both said punishments, in the discretion of
the court.

The bill, as you see, aims at the twofold purpose of making it crim-
inal on the part of any person within the jutisdiction of the United
States to act as selling agent for a foreign trust ; and secondly, of
declaring illegal the contract so formed, which would mean, of course,
that the foreign trust could not recover the purchase money for the
goods sold, and this would naturally be an effective deterent.
The Chairman. Let me ask you this question, if it will not ihter-

fere with your argument: Suppose that Congress should pass this
proposition which you have just suggested, taking the case which you
have referred to—^the Silk Yarn Trust—what remedy, what relief
do you afford the people who want to use this silk yarn ? What benefit
do they derive from such legislation? They would not be able to
import this silk yarn into this country.
Mr. Stern. If it accomplishes the result you suggest it would cer-

tainly be a great disadvantage instead of a benefit, because we would
need the raw material whether it be yarn or whatever it may be. My
thought would be that it does not accomplish that result.

The Chairman. Then what will it accomplish? You penalize that
foreign trust, and if it is effective legislation they^ dare not bring their
goods in here:

Mr. Stern. Oh, yes ; they dare bring their goods in here.

The Chairman. How? .

Mr. Stern. By direct importation. In other words, you encourage
the independents. For instance, if I want the yarn I can order it

direct from the German trusts. I do not want to stop the importa-
tion of these goods into this country. Of course, it is a tremendous
advantage to a man to have his selling agents here soliciting our busi-

ness. It will be a serious disadvantage to the foreign trusts in com-
peting with the independents if they are not permitted to maintain
selling agencies in this country, while the independents are permitted
to do so. For instance, you say to one of these companies, " We will

allow you to place a resident agency in New York, and to go out and
solicit business in New York and in other parts of the country;" and
you say to the other company, " You can not do that;" and it is going
to give one party a tremendous advantage over the other. You say
to both the foreign trust and foreign independent, " You can import
your goods into this country," but you say to the foreign trust, " You
can not have a sales agent here

;
you can not solicit our business."

The Chairman. They never could sell their goods in Germany and
France unless they can come over here and establish their agencies.

Mr. Stern. Certainly not so well. We can send them mail orders

over there> and they can pick up some business here, but not so

advantageously, and that is the thought that is back of the bill.

We are stimulating and encouraging the independents. There are

some foreign independents. If we come to these foreign inde-

pendents and say, "We are going to help you; we can not go into

your foreign country and dissolve your trusts that are hurting you,

but we can give you an advantage by letting you come in here and
•establish your selling agencies, and we will not allow your competi-

tive trusts, which are now throttling yon, to do that ; we will allow
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them to sell their goods here, but under more disadvantageous trade

conditions," it seems to me that thereby we are encouraging the

foreign independents to do business in this country.

Mr. McCoy. To what extent now is the business, such as you refer

to, carried on through agencies in this country?

Mr. Stern. Practically all of it. In other words, of the $100,-

000,000 of merchandise imported in 1912 from Germany, a very

large bulk of it was sold by resident agents. The most cursory

observer in New York, looking around in the office buildings there,

will see that they are flooded with the selling agents of foreign

trusts.

Mr. Morgan. What assurance would we have that the so-called

independents would furnish us goods any cheaper than the trusts ?_

Mr. Stern. That brings up the whole question of antitrust legis-

lation, which is too fundamental for me to discuss now. I have

taken as a fundamental premise that to oppose the trusts by small

independents operating against the trusts will result in lower prices

and better conditions. If it does it in this country it ought to do it

abroad. And I do not think that there are many of us but will

admit that the antitrust legislation in this country has been bene-

ficial.

Mr. Graham. I say, take it as admitted that the independents will

not proceed to lower the price, but will sell at the same price that

the trust does, if you cut off the foreign trusts' privilege of selling

goods here and give the independents the monopoly, would it not result

in transferring the monopoly to the independents ?

Mr. Stern. If there were but one foreign independent, or you
said to but one foreign independent, " You can do business here,"

of course it would mean a monopoly; but there are different inde-

pendents, and they are all allowed to do business here and they

are allowed to open selling agencies, but the moment they get

together and make an agreement they come under the ban of the

act. If they are in good faith foreign independents and they do
business here in a competitive way, we can depend upon that com-
petition as the life of trade to keep down the prices.

Mr. Morgan. Are the independents doing business here now ?

Mr. Stern. They do a small measure of business, I believe, but
rot under circumstances which will enable them to compete with
the trusts, because the trusts have the big selling agencies here ; they
have all the eclat and advantages that go with the trusts ; and as the
independent is naturally not a very potent factor in his own country,
he is, a fortiori, less potent in this country.
Mr. Graham. Do you think that the larger companies, the trusts,

naturally, from various reasons, can manufacture these goods
cheaper than the smaller independents?
Mr. Stern. Your question, sir, brings up the whole question of the

advisability of antitrust legislation, and I take it it would apply in

regard to the Sherman Act quite as much as to the measure I am pro-
posing. I admit that if you do not consider it advisable to oppose
the trusts in this country and you are not in favor of the Sherman
Act policy, then this policy necessarily falls with it. It is merely
collateral and supplementary to our domestic antitrust propaganda,
and I have started out with the supposition that the Sherman Act
is a good act, that the dissolution of the American trusts is a good
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thing, but I say that from the standpoint of justice it is most ridiqu-
lous, to use somewhat strong language, to say to our own citizens," Yoy
nave^got to compete, and the minute you combine we will dissolve
you, and to say to these foreign trusts and combing-tions thp,t they
can come into this country, and we invite them to come to New York
and open up their selling agencies and sell their goods in interstate
commerce and all through this country.

It seems to me, gentlemen, to use a crude illustration, that here
we are commercially doing battle with foreign nations. We bring
up our Army and say to each soldier in our own Army : " You mustt
fight your own battle in your own way. You must not enter into
any plan or arrangement with your fellow soldiers. Shoot your
bullets, each as you please, but do not have any prearrajiged under-
standing with one another as to where each man is to fire, or that one
man shall cover with his rifle one point and another man another
point." That may be a fine system when our Army is merely prac-
ticing within our own borders, because otherwise it has often been
found to happen that when some of these imaginary soldiers com-
bined and plotted among themselves the other soldiers, who were
not invited into the conference, found themselves without any bullets
to shoot at all, or with the targets so fixed and conditions so arranged
that they could not shoot efi'ectively with the bullets which they did
possess.

But how does this system work out when we bring such an army^
working under such jaws and regulations, to the border of. our
country, and then tear down the protective wall that formerly stood
there, and then invite to invade the country the commercial armies
of our foreign friends, not working under any such rules, but, on the
contrary, marching in the most highly organized phalanxes that the
world of trade has ever known? What will be the result of the
ensuing conflict? Mark you, gentlemeuj I do not say that the rules

which we have applied to our commercial army are not the proper
ones, neither do I say that it was improper or unwise to have torn
down that protective wall. Those are matters to be considered by
themselves. But I do say that, having adopted those rules and having
torn down that wall, it is only fair to our own soldiers, and especially

to the consumers in that army, to apply the same rules to the foreign

army when it is doing commercial battle here by invitation on our
own soil. In short, to apply the illustration correctly, when we
have this commercial invasion of foreigners, let us say to them, " You
must come here as single, independent units and not as trusts, and not

act here in our own country in a way in which we do not allow our
own citizens to do."

Mr. Danfoeth. In other words, as I understand your argument,

it is that the laws of this country, the tarift" laws as well as the Sher-

man Antitrust Act should be egually as much for the benefit of our

own people as it is for the foreigners ; in other words, we should not

give preference to the foreigners over our own manufacturers.

Mr. Steen. Yes ; and if there is to be any inclination toward any

inequality whatever the scales ought to incline just a little bit our

way.
Mr. Danfoeth. As I understand it, this new tariff law we havf

has given an advantage to the foreign manufacturers and trusts.
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Mr. Stern. I would be very reluctant to say that, because I do not

want to get into any discussion of the tariff bill.

Mr. Webb. The trusts operate just as well under a high tariff as

under a low tariff?

Mr. Stern. No doubt.

The Chairman. These trusts were built up and encouraged long

before the Underwood bill was passed, were they not?
Mr. Stern. Yes. I have no attack to make on the tariff bill or

on your tariff policy. I admit that there will be foreign trusts,

wjhether there be a lower or a higher tariff, but I mean merely to

say that, given a lower tariff and admitting, at least for the purpose
of this argument, that your tariff policy is the best one, I say it is

ineffective unless you couple your lower tariff policy with an attack

on the foreign trusts who deliberately take advantage, under pres-

ent conditions, of our low tariff. Take for example, the sugar in-

dustry. There was a tariff duty on sugar, and the tariff duty on
sugar has been taken off.

Mr. Danforth. Not yet, it has not.

Mr. Stern. I think it has gone into action now.
Mr. Danforth. Only partially.

Mr. Stern. We will assume that the tariff duty goes off on sugar

X cents a pound; the foreign exporters of sugar add X cents to

their selling price by combinations regulating in their own coun-

try the prices paid. That simply will mean that the reduction in

that duty will reduce our revenues. One object of the reduction of

the tariff was to benefit our consumers ; but how are we going to help

our consumers if these foreign combinations simply maintain the

prices and put the amount of the tariff reduction into- their pockets,

adding it to the coffers of the trusts? Where is the American con-

sumer benefited ? Contrary to benefiting the American consumer, we
have merely diverted a large sum of money from our own pockets,

from our 1 reasury, into the pockets of the foreigners. I do not say

that that is because of the low tariff, but I say it is because the low
tariff is not sufficient. We have only swung two clubs ; we have dis-

solved our trusts here in order to make competition and we have taken
down the tariff wall in order to make more competition. And now
you must take your third step, which is to go after the foreign trusts

which have taken advantage of the lower tariff wall and have come
in here and invaded this country. Unless you can swing your third

club to carry out the policy of the Democratic Party in that respect,

it seems to me we have not obtained the full benefit of the " new
freedom," but, on the contrary, have harmed ourselves.

Mr. Volstead. You have simply shut off the method by which
they are to dispose of their wares in this country by prohibiting

them from having selling agencies.

Mr. Stern. Yes, sir.

Mr. Volstead. It seems to me you will not control your foreign
trusts to any extent, because they will sell to importers here, and',

in a measure, you are taking away a certain amount of competition,

it seems to me, rather than the other, because here if you had these .

selling agents in various portions of this country, if there is any
local domestic production, those agents naturally would have to

compete. Now, if you stop those goods at the port of entry by
turning the articles into the hands of the importers here, it seems
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to me they can destroy competition more easily than they could
if they had a number of agents all over the country competing with
the domestic production.
Mr. Stern. That criticism would be entirely justified if the

problem complained of was that of manufactured goods, but not
where it relates to foodstuffs, such as sugar, coffee—those may not
be apt illustrations—and silk yarn, which I have mentioned, and
the many things we can not well produce in our own country, and
which enter into the manufacture of goods.
_Mr. Volstead. Then you would make some distinction? Other-

wise, it seems to me you would tend to destroy competition rather
than enhance competition.
Mr. Stern. So far as the problem relates to the importation of

manufactured goods, I think that the natural competition in this

country with our own manufacturers, if we can produce the article

here, would bring about an equitable result by the very force of
economic conditions. It would not make so much difference in

that case as it would in the case of a commodity which we can not
produce in this country.
Mr. McCoy. Is not the answer to the proposition simply this:

That if you stop these practices, if we can stop the practice in that
way, if we do enact such legislation as this, they will change their

practices and then they will come into competition on the same
plane with our owii producers?-
Mr. Stern. That was my thought, Mr. McCoy. My thought was

simply this: That we have an admitted evil here, and we all want
to get at it in some way, and we all admit it is not so very easy
to get at, and it presents difficulties which certainly are much
greater than anything aimed at in the Sherman Act itself, because
we are dealing with something that is working outside of our own
country, defying us, but yet is doing business here. We can not
get after those foreign trusts in their own lairs; we have no juris-

diction ; we can not prohibit the importaion of their goods, because
we need their goods; so the most feasible way, it seems to me, to
solve the problem is to get at the one thing that we can get at,

namely, their agents here.

Mr. McCoy. You are not going to destroy competition by doing
that, because you are not proposing to prohibit them from im-
porting their goods into this country.

Mr. Stern. We are not going to shut them out of the country.
We are going to allow them to do business here, but we are going to

make it a little more- difficult to do business for the trusts, and make
it a little less difficult for the independent foreigner.

Mr. Volstead. Would not that mean that there would be another
profit to be paid—that is, that it would enhance the price?

Mr. Stern. I did not quite understand that.

Mr. Volstead. Do you not think that rather than tending to de-

crease the price it would tend to increase the price? You are put-

ting another party in between the producer and the consumer. Now,
as I understand, they sell direct through agents in this country.

Now, your proposition is to force them to sell to importers, practi-

cally, and those importers will deal with the consumers here, so that

you are practically putting another middleman in between.
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Mr. Stekn. I think that criticism would be justified if it were

not predicated on the thought that there are no independents in the

field. We do not want to put a Chinese wall around the country

and say, " You can not come in here." We do not want to keep out

the foreign trusts. It is merely a discrimination in favor of the

independents. We are simply making it less advantageous for

foreign trusts to come in here, with the view of making it more
advantageous for other foreign companies, independents, to do
business here, and in that way to encourage the latter to bring

about a better competition. Certainly these big foreign syndicates

are not going to sit idly by and see their weaker neighbors allowed

to come over here and do business by having their agencies here, and
calmly see this $100,000,000 of trade pass out of their hands. They
will have to meet the situation. They will not say, " We accept this

with resignation, gentlemen; we are not going to try to do business

in America any more." On the contrary, they will have to do some-

thing to meet the situation. What will they do ?

Mr. Volstead. Why can they do business now, under the present

law?
Mr. Stekn. For the reason I have pointed out—^that, in the first

place, it is very doubtful whether the Sherman Act is applicable

to foreign companies.
Mr. Volstead. It would be applicable to the agents if they indulge

in any practices that would prevent competition in restraint of

trade. To that extent they could be reached under the Sherman
Antitrust Act.

Mr. Stern. Let me answer your question by asking one, if I may
be so presumptuous. Suppose a trust exists in Germany; there are

10 corporations there which unite to form a trust or enter into a

trade combination to keep up a monopoly price, and they 'put an
excessive price on a certain article of a; cents a pound; they put a

resident agent in New York to solicit articles, and he sells goods all

through the United States in interstate commerce and asks x cents

a pound for the merchandise. There is a complaint made and a

prosecution under the Sherman law. Do you think that the Sherman
law could give any relief ? What can we do ? Can we dissolve that

trust?

Mr. Volstead. How is your proposed law to get at that?
Mr. Stern. Under the Sherman Act the agents who sells the goods

of a trust is not amenable to the act. The agents of the Standard
Oil Co., assuming that to be a trust, are not punishable under the

Sherman Act. It is only the persons who form the combination.
Now, under this act we say to the agents, " If you are selling the
goods of a foreign trust you must quit."

Mr. Volstead. Suppose there is a corporation formed for the
gjurpose of importing these goods; that corporation has to buy at

Khe X price ; they can demand the x price from that corporation just

Its well as they can say to the agent, " You must sell at the x price."

SsHt. Stern. Yes; but if another independent producer appears,
taking advantage of this act and the encouragement it gives, and
establishes a selling agency in New York, and another independent
does the same thing, and a dozen of those independents do the same
thing, and instead of having one selling agency of a foreign com-
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Ij'^^p'tion in New York you have 10 selling agencies, the agencies of
10 independent foreign concerns, then you do not have the x price.
As I said before, the thought lurking in the minds, apparently, of

some of the committee is that we wish to keep out the goods of all
but one independent and allow him, although he calls himself an
independent, to open just as great a monopoly as was formerly done
by the trust. But the thing of importance is that there is but one
trust in a country, but there are a dozen small independents.
Mr. McCoy. Is not the best explanation the fact that the forei^

trusts to-day put a price at a very high figure; even increase it over
what it used to be ?

Mr. Steen. Yes ; making us feel foolish about our low-tariff act.
Mr. McCoy. If you permit the independents to sell under more

favorable circumstances, then if the foreign trusts sell to importers
in this country they have got to reduce their price to meet the inde-
pendent competition.
Mr. Stern. That is my thought, and I instance it again by saying

if there are three or four independent concerns in New York and
one trust in New York, and we say to the trust " You can not put a
selling agent to do business in Chicago or any other part of the
country," and we say to the independent 'You can put a selling

agent in Chicago, you can put a dozen selling agents in Chicago or
St. Louis or anywhere else," what will the trust do? You can not
get your business in these days by waiting for orders. You must
go after it. And these three or four litfle foreign independents,
with their selling agents in New York and in Chicago, have an ad-
vantage in doing business in this country and the trusts have to

meet that competition. That is the way to get at the evil. We have
to encourage these independents to come here, and we will have a
dozen independents where before we had one trust.

Meantime, if these independents combine they come under the

act. They must do business here under competitive conditions, the

same as our own people.

Mr. McCoy. The selling price of the trusts would at least have to

be cut to the price made by the independents ?

Mr. Chandler. You used a military illustration a while ago.

Mr. Stern. That was a very crude illustration.

Mr. Chandler. The trust comes here in the form of an army and
we have dissolved our force, disorganized them, and you say we have
put them to a disadvantage compared with the foreign trusts. In
other words, that would put our trusts to a disadvantage in dealing

with the foreign trusts. You just said that the trusts fixed prices,

and what we want to do with the Sherman Act is to reduce the high

cost of living by reducing the prices. Are you not really arguing

that in fact we should not dissolve our trusts; in other words, are

you not arguing that .you think the trust has, in some way, an ad-

vantage in underselling?

Mr. Stern. No; I mean that the trust has an advantage in over-

selling. In other words, my point about this organized army com-

ing in is not that they have, by any greater efficiency in production

or anything of that sort, been able to undersell us. I am not talking

of competition between us ; I am talking of our army as a purchasing

agent and of the foreign army as a selling agent. I have my thought
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focused on the raw material which we have to buy from abroad

and at its increased prices, and I want to lower the cost of that raw
material and of foodstuffs.

What is evidently in your mind is that my illustration of the

armies was meant to imply that we have no trusts and that they

have trusts, and the trusts make a more formidable army and that

therefore they could overcome us. I did not mean that, and there-

fore my illustration was perhaps inapt. What I meant was that

our unorganized army was to do business, not against their army,

but with their army. If the proposition was one of foreign export

to other countries, that would be a different proposition. That, I be-

lieve, was touched on by Mr. Eyan, who was before the committee,

and I believe he said that we should allow trusts to be formed here

for the one purpose of competing with foreign trusts in foreign

trade; and when I made that use of the army illustration I had in

mind business done with the foreign army, not business done with

a third party in competition with the foreign army.
Mr. Chanduek. This law is to be a law of universal application to

trusts ?

Mr. Stern. Yes, sir.

Mr. Chandler. Our army may not be a buying army, but may be

a selling army and we then come in. With the foreign trusts, what
advantage has our army over the foreign army, if they both are

selling armies? Can they undersell manufactured goods by reason

of their being able to produce them at a cheaper rate, and if so, why
not permit our trusts as armies, to be organized in certain cases?

Mr. Stern. As far as this proposition would apply to manufac-
tured articles, our American manufacturers being in competition

with foreign manufacturers, foreign manufacturers can not raise the

prices unless we allow trusts in this country.

Mr. Chandler. If the trust raises prices, then our people will

buy from them who sell most cheaply, and we are not at a disad-

vantage, but it is to our advantage to be a disorganized army.
Mr. Si-ERN. It seems to me that foreign trusts are not obnoxious in

this country as far as they sell articles which come into competition
with our own manufacturers, because we do not allow our manufac-
turers to combine, therefore our manufacturers must keep the prices

down as low as possible, and the foreign manufacturers come here
and they compete with domestic manufacturers and they can not put
up the prices, because they have to meet the competitive conditions
which prevail here. Therefore, as far as the conditions relate to

manufactured articles, which we can make here, the Sherman law
produces a cutthroat competition in this country, which prohibits

the foreign manufacturer from putting on monopoly prices, be-

cause he must meet the conditions here. He may, it is true, by rea-

son of the fact that they have cheaper labor over there, obtain some
extra profit.

In other words, he may get greater profits because he can hire

cheaper labor than we can. That is merely because the one manufac-
turer—the foreigner—is able to produce the article cheaper than
the other or American manufacturer. If the foreign manufacturer,
selling goods at the same prices which our manufacturers do, work-
ing under a competitive system, he can get more profits out of the
manufacture of those goods, because he is able to get the cheaper
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labor—he is welcome to that kind of profits. We are not desirous
of enhancing our profits at the expense of wages to our workingmen.
But when it comes to an article where there can be no competition

—

to raw materials which we do not produce here—what possible ad-
vantage can it be to this country to have high prices on raw ma-
terial and to charge us—manufacturer and, therefore, ultimately
consumer—those high prices ?

Mr. McCoy. There is one well-known instance illustrating that in
a very necessary article, and that is what is Imown as quebracho ex-
tract used in tanning. It is produced in South America and almost
absolutely controlled by a foreign syndicate.
Mr. Stern. If you consider the case of coffee, which I admit is

rather a poor illustration, because, as I understand it, the Brazilian
Government itself enters into that proposition—we have no duty on
coffee, but what good does that do us? Suppose the exporters get
together, and that the Brazilian Government itself puts on any
price they want. We have to pay that price whether we have a
high tariff or low tariff or no tariff at all. But if we can say to the
Brazilian combining exporters, " You can not sell your coffee in
this country through resident agents unless you break up this mo-
nopoly which fixes the price of coffee," and say to the independents

—

and I presume there are independent coffee growers in Brazil—" You
can come into this country ; we are going to give you extra facilities

to do business here ; aiid we will let you put your selling agencies here,

provided you work here upon a competitive basis," are they not
going to come here to do business and put that price of coffee down
to decent prices in order to obtain the American business? In that

way we can encourage better conditions even in foreign countries.

We have a club to swing as consumers. We are a large purchasing

market. We can go direct to the independent producer, and we
have the club of the purchaser to swing, and we say, " I prefer to

deal with you, because you are the kind of a man who likes to do

business as I prefer to do it." We say to him, " We want to do

business with you. Come into this country and we are going to give

you special advantages." How better can you force the trusts and

the prices fixed by the trusts down from their lofty perch?

Mr. MoEGAN. Would there not be other features. Would there

not be complications with the German Government in undertaking

to discriminate between her citizens ? Under the German laws the

trusts are perfectly legal. They use them for the benefit of the

country, to promote their trade. If the Government undertakes to

discriminate and makes a thing unlawful here which is lawful there,

would that not be in effect to destroy their business, and would not

that bring about new complications?

Mr. Stern. I think not, sir ; because our treaties contain only the

" most-favored nations" clause. We do not in our treaties give to

ahy nation the right to do business here except subject to the same

advantages that every other nation has. We are not discriminating

between nations when we say to the foreign trusts, whether it may

be of Germany, France, Italy, England, or of any other country,

"We'do business here under competitive conditions, and you must

do the same." No foreign nation can claim that there is any dis-

crimination as among themselves.
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Secondly, how can any country blame us for saying that its citi-

zens must do what we compel our own citizens to do?' They might

say, " It is not fair for you to provide that we can not do business in

vour country with our trusts when you alloAv your own citizens to do

it," but we are only applying to them what we first applied to our-

selves. We first asked ourselves to do what we now ask them to do.

How can there be any complaint?
Mr. MoEGAN. Have we not got a great many trusts here now?
Mr. Stern. Well, we have; but we ought not to have. That is a

matter not of legislation, but of executive administration.

Mr. MoKGAN. Do you not think we will have trusts?

Mr. Stern. That depends upon the vigilance of the Attorney
General in enforcing the act, and not on the act.

Mr. Morgan . It becomes a question of policy of the administration

then. The administration of the Attorney General—he has certain

Conceptions of what is a trust. He has an idea of what a corpora-

tion ought to be in order not to be prosecuted, before he proceeds

under a certain policy. Of course his conception might be entirely

different from yours, and all that. We have trusts and probably

will have for the next quarter of a century.

Mr. Stern. Nobody ever devised any set of laws that could be run

by going off and letting them run themselves. The administration

of the law depends not wholly nor by any means as of the greatest

importance on the wording or the phraseology of the law, but it

depends on the vigilance of the attorneys administering them.

Thej' might be the best in wording and phraseology, but if the

Attorney General does not enforce them we might just as well not

have them on our statute books. On the other hand, a vigilant

Attorney General might enforce an act not so good as the Sherman
Act. All you can do is enact the best law possible, and put the

power in his hands, and if he is not faithful to his trust, under our

elective system we can put in somebody who is.

Mr. Chandler. Speaking about Attorneys General, I assume you
have studied the subject. Quite recently Mr. Wickersham made an
address over in Philadelphia in which he said that we do not need
any amendment to the law, that it is already sufficient. He made
the statement that there is now no monopoly in America, no business

trusts in America whatever, except those in certain cases which the

Government is now seeking to dissolve. Do you agree to that as a

fact, that there is no monopoly in America? In other words, is

there any necessity to amend the Sherman law to prosecute the cases

we now have in hand?
Mr. Stern. The gentleman who made that statement may, I think,

have been dealing in glittering generalities. I do not see how any-
body could make any such statement as that unless he had made an
intimate study of the existing trade conditions, and had an intimate
knowledge of the whole country.

Mr. Chandler. He was himself ex-Attorney General.
Mr. Carlin. Take that, bill as applying to industrial corporations

engaging in the manufacture of any competitive article which was
likewise manufactured by a foreign company or combination; if this

combination in this country were such as to bring about competitive
conditions here, could the admission of a foreign corporation have
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any other effect to the consumer than to reduce the cost at which the
-.article was to be sold?

Mr. Stern. I think not. That was my answer to the suggestion

^•* i7^^
^^de, before, that as far as this applied to articles with

which we can engage in competition with foreigners, the act might
be unnecessary in trying to keep out foreign trusts, but even in that
case it could do no harm, because as an economic proposition the
foreign producers would have to do business here as individual units
and not as a combination, in cases where they must meet the competi-
tion of our own manufacturers.
Mr. CARI.IN. Now, as to articles that are not manufactured in this

country, or produced in this country, what article would you refer
to or consider?
Mr. Stern. I have referred to certain foodstuffs, like sugar or

coffee, and to certain raw material in the- textile industry, such as

silk yarns, of which I gave an instance before, where even since the
tariff act they have rubbed it in on us, so to speak, by arbitrarily

adding 25 per cent on the prices, taunting us almost to our faces

with the Underwood Act, not because the Underwood Act was at

fault—I would not blame the Underwood Act for it—^but simply
because we have shut only one door instead of two. Of course
many other instances of foodstuffs and raw materials might be given.

Mr. Chandler. You are from New York, are you not?
Mr. Stern. From Philadelphia.

Mr. Chandler. You are from Philadelphia?
Mr. Stern. Yes', sir.

Mr. Chandler. A "supreme court justice of New York, in an
address to the New York Bar Association, said if it were left to him
he would repeal the Sherman law and all the laws of similar kind
in the State, and then that he would establish a board or commission
to regulate the question of commerce, that he would repeal the anti-

trust law entirely.

Mr. Webb. Is he a Progressive?

Mr. Chandler. He is a Progressive
;
yes.

Mr. Stern. My modesty forbids me from going into so deep a

subject. I came here with this proposition assuming that the Sher-

man law was a good thing, and that it had come to stay,, and that if

you apply it to your own countrj', you ought to apply it also to

foreigners. What is good for the goose is, in this case, good also for

the gander. Whether the Sherman law is a good law, whether, so far

from extending it to foreigners,- we ought to take it away from our

own industries and manufactories, is such a tremendous subject and

involves a study of policies to such an extent that I do not like to

enter upon that kind of a discussion.

Mr. Carlin. Would you not have the courts of this country in

the last analysis, passing upon the laws of every foreign country, to

determine what would be a combination?

Mr. Stern. No; because our courts would be treating only with

the facts. Having been given the facts we measure them by the

Sherman law, just as if it happened in this country. Given the fact

that there is a violation of the Sherman law by a foreign combina-

tion acting in this country, its agents can not sell goods here. We
do not siay that, although Germany allows it to operate legally there,
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we are condemning it as illegal here. Mind you, this act does not
contain any such offensive remark that any such foreign combina-
tion is illegal. I would not say that, because if it is legal in Ger-
many we can not say that it is illegal. We do not say that it is

illegal. We simply say that if that state of facts exists, it is illegal

for a firm in this country to act as selling agent for that concern,

whether legal there or illegal there.

Mr. Carlin. Have you known of any country that has taken that

attitude toward American competition?
Mr. Stern. I do not know of any such attitude except to this

extent, that Germany, while it helps its own trusts, does not, I

think, love a foreign trust ; and Germany, as we all know, is pursuing
a campaign now to drive the Standard Oil Co. out of Germany. I

read about that in the papers only a few days ago. They do not like

our trusts operating over there.

Mr. Carlin. They have not empowered their courts to determine
when a corporation constitutes a combination in the form of a'trust?

Mr. Steen. They seem to have more effective ways for doing things
in Germany than by judicial decision. They simply have a way of

sending their officials out to confiscate the articles, and to clean out

the entire establishment that is offensive to them. Of course Ger-
many has not developed that fine sense of individual right and
liberty that we have. They look to the result of things, to the grand
result, not to any benefit to the individual, nor do they consider

what he might suffer in his individual right. They consider what
is best for the whole German Government, looking at it as an entity.

What is the position of the German under that system? What is

his economic future? They make themselves a nation more or less

of slaves in order to get the results—they enslave labor. We believe,

in this country, that it is better to take care of the individual.
Mr. Chandler. Even the German has a theory that monopoly is a

good thing and should be fostered by the Government.
Mr. Stern. Yes.

Mr. Chandler. Because it can give a cheaper and more finished

prodtict to the people?
Mr. S'raRN. Perhaps.
Mr. Chandler. The only thing the Government is called upon to"

do is to direct the trust and regulate it for the benefit of all the peo-
ple. Is that their theory?
Mr. Stern. To what extent they regulate it for the benefit of the

people is a question. But there is ntj denying the fact that Germany
encourages it. There are a lot of different States of Germany which
go to make up the German Federation, which themselves become
members of these trusts. We all know that in the Potash case the
German Government was itself back of the Potash Trust.
Mr. Chandler. How does it happen that in the Potash Trust busi-

ness they have a number of different trusts, different mines, and one
trust will control one mine and then another, and they will say to one
mine, " You do business now until the supply has reached a certain
point, and then shut down," and then go over to another place and
take it up. Is not that the way they operate?
Mr. Stern. I think their system is to have different combinations

in the various branches of the same manufacturing processes.
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P f^^9?^™^^^- Gi^oing back to this Potash Trust, the object of that
l^otash Trust is to keep up the price of potash and limit the produc-
tion, IS it not?

r- x- r 1-

Mr. Stern. Yes, sir; I so understand it.

Jdr. Chandler. Does the Government derive a revenue from that ?

Why do they want to keep up the price of potash?
Mr. Stern. Because Germany looks after its export trade more

than any other people in the world.
Mr. Chandler. They use potash in Germany, do they not?
Mr. Stern. Yes; but Germany encourages its export' trade to such

an extent that the export price is often much less than the price of
that article in Germany. That has been the practice in Germany.
In other words, the Germans pay much more for the German product
than the foreigner does. In some places it pays better for a German
consumer to import back, say, from Austria into Germany German
goods which have been exported to Austria, than to buy direct in
Germany. Germany gives rebates on its export business. It has
lower freight rates on its railroads carrying goods for export than
for domestic trade. ' It does everything to encourage its export
policy.

Mr. Carlin. I understand you to say that as far as articles are
concerned that are manufactured in this country, we have nothing
to fear from outside combinations, except competitive prices?

Mr. Stern. To this extent, that they will probably make more
profits -than we will, because of their cheai)er labor, but they can not
seU for more than our ordinary competitive conditions here would
warrant.
Mr. Carlin. The amendment which you propose includes manu-

factured articles?

Mr. Stern. It is meant to include everything.

Mr. Carlin. Why should we include the articles from which we
get the benefit of competition? Now, there might be some cases

there, so far as the articles which are not produced in this country
are concerned, or manufactured in this country are concerned, we
might, from the standpoint of the consumer, undertake to do some-
thing to protect ourselves from high prices on that line, but where
the articles are manufactured here or the article is produced here,

the only effect of competition fr<^m any point outside or inside would
be to reduce prices.

Mr. Stern. The policy of this act is not in any way involved with

the idea of stopping competition even in manufactured articles. I

do not want to keep the foreign trusts out of our field, but to bring

in the independents.
Mr. Carlin. Yes; but the effect of it is this, if we apply our law

to the foreign combination, so far as manufactured articles are con-

cerned, we drive that competition out of this country—prevent it

from coming in here—^because of the penalties we have imposed

upon it.

Mr. Stern. But in its place we have brought in five independents.

Mr. Carlin. You have produced a -local market and have driven

out these competitors.

Mr. Stern. Suppose we did. Suppose we have a manufactured

article such as you have named; suppose we had competitive condi-
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tions prevailing here; suppose there are five different firms of cor-

porations producing that article, which results in its selling for, say,

10 cents. If a foreign trust operates here they can not- sell it for

more than 10 cents. They have to meet our own competition, and,

even if we drive out that foreign trust altogether, assuming your
theory, we do not in any way lower the competition, because we have
competition among our own people. But if, when we keep out that

foreign trust, in its place we bring in 10 competing foreign inde-

pendents, is that going to result in the price being increased to more
than 10 cents? I do not want to keep them out. I want to make
them come in.

Mr. Caelin. I know what you want to do, but I am talking about
what this proposed amendment does.

Mr. Stern. Yes, sir.

Mr. Caelin. Assuming that there is a combination or monopoly
there, which is the ground of your argument
Mr. Steen. Yes, sir.

Mr. Caelin (continuing). Then you have not got the independent
operators there to invite, that you are talking about.

Mr. Steen. Yes ; because the mere fact that you have a trust does
not say that you have no independents. A trust is relative. I doubt
if any trust has 100 per cent in anything.

Mr. Caelin. It is a monopoly only so far as the prices are con-
cerned. The monopoly only fixes the price of the article. When
it comes, therefore, to the articles which are manufactured in this

country, under your proposition, would you not also drive out the

strongest competitor these manufacturers at home would have?
Mr. Steen. I do not consider them the strongest competitors, be-

cause they do not operate in competition. You see, after all, when
I speak of foreign trusts, the great combinations abroad are not so

much trusts as we understand them; that is, formed of several cor-

porations under one corporate form, but they operate under trade
agreements. I am not speaking of the German syndicate in the sense

of a trust, but in every industry—take, for example, the silk or

velvet ribbons industry—all the corporations and people that make
velvet ribbons got together under their agreements. That is the way
they operate. There is a certain number of them who operate under
that pool, and they get as strong a pool as they can get, and sell at

the prices fixed by that pool ; but there are people in Germany manu-
facturing velvet ribbons who are not in that pool.

Mr. Caelin. I am sjieaking of manufactured articles produced in

this country as well as in that country.

Mr. Steen. Yes, sir.

Mr. Caelin. This bill would have exactly the same effect, as far

as they are concerned, as a prohibitive tariff.

Mr. Steen. I do not think so. If it did I would not be in favor
of my own bill.

Mr. Caelin. Let us see. A high tariff would keep the foreign

competitor out of this country, so it is contended.
Mr. Steen. Yes, sir.

Mr. Caelin. And give the home market to the home manufacturer.
Mr. Stikn. Yes, sir.

Mr. Caelin. And when you say to a foreign combination, as you
do by this amendment, that you shall not operate in this country,
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because we do not allow our own combination to operate here, we
either penolize them with the criminal statutes or we dissolve them,
do you not drive them out of your market and keep them away from
competing?
Mr. Stebn. If you will allow me, I think the difference is probably

this, between a protective tariff, which you mention, and my plan.
A protective tariff puts up a wall around the country and says to
the foreigners, " None of you can enter the wall ; we are going to play
in our yard and no one outside can come in here." I say to the
"good" foreigners, if I may get down to almost childish language,
" There is a door in that wall, and you can easily come in. The wall
is only for the foreign trusts, and if the foreign trusts want to come
in, there is even a gateway through which they can come in."
Mr. Volstead. Let me suggest how the foreign trust can get

across under your bill, if I understand it correctly.

Mr. Stern. Yes, sir.

Mr. Volstead. Suppose here is a Coffee Trust which comes in here
and it finds this statute. Would they not simply do this : Some of
the people interested in the coffee business would immediately form
a corporation here to buy that coffee and it would not probably cost

them any more than it would the agents. They have got to have
coffee here on hand anyway to distribute. They have got to act, in

a measure, the same as any other middleman has to do, so they would
organize a corporation, of which, perhaps, they would have Ameri-
can members, and, perhaps, all Americans. They would be an in-

dependent company. They would not be agents, because they would
be buying that coffee. They would buy it at a figure at which the

trust is now selling. How is your proposed act going to reach that

situation? It seems to me that is the general way and a very easy

and a practical way of getting around it.

Mr. Steen. I can only say this in answer to that suggestion: I

had considered it and I was going to write another section in this

act that I thought would meet that, and I purposely abstained from
it because I did not want to attempt too much at once. But my gen-

eral thought in reference to that would be this: That it would not

stand as far as it was a palpable evasion of the act—-of the Sherman
law—as interpreted by the United States Supreme Court. The
Sherman law has penetrated much deeper below the surface than to

allow any evasion of that kind. The Sherman law has gone into

the spirit of the thing and not merely to the form, and by whatever

method there has been a comhination the Sherman Act has shown
it can reach it, even though the superficial form of it lacks the ele-

ments of a combination. If you have a combination abroad, de-

liberately formed in order to evade this law, and it has a resident

agency here
Mr. Volstead (interposing). Yes; but the court would have cer-

tainly to find that it was in fact an agency, and it seems to me it could

easily operate so that no court could possibly find that the corpora-

tion was an agent.

Mr. Stern. If that corporation be composed of the same stock-

holders abroad as here, it would be a manifest device for evading the

act, and as far as it is different

Mr. Volstead (interposing). It ife a different concern?
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Mr. Stern. If they choose to establish a purchasing agency here,

but with other stockholders, so that the profits would go to other

groups of people, the trust is not getting the advantage of it. Some

persons in their trust may be stockholders of this company.

.Mr. Volstead. Still it seems to me the trust could sell to the im-

porters at just exactly the same figure as they are selling now and they

would have all the advantages of an agent, because that importer

would get these goods and the agent would get the goods and in dis-

tributing the goods it would have to do just exactly the same work

that the agent would do. The only difference that I can see is this

:

That the importers would have to pay for the goods when they

were imported. But I do not think that would be any great injury

to them, for the simple reason that any trust that operates in this

country, if it is going to be effective, would have to have on hand

here quite a lot of goods so as to be able to distribute them in

various markets.

Mr. Stern. The way an agent operates here is to take an order

and send it abroad, and it is handled only on orders. This concern

would have to lay in a whole stock of goods.

Mr. Volstead. Is it not true that almost every large concern that

operates in this country does that anyhow ?

Mr. Stern. I think they merely carry sample lines in this country.

However, I think there is possibly an opportunity for evasion

there. I grant you that, and it is a question whether the court, under

this law, would get at it, but I do not think it is a bar to this act,

because I think it can be reached. If the committee has in view

seriously to consider any such act, I would be glad to make an at-

tempt at it. I have already had in mind a section that I believe will

cover it.

Mr. Volstead. It seems to me they could do just exactly the same

thing under your proposed act, because they could say, " We have

not got much on hand, and we have to get it," and they could send

that order to the German syndicate and get the goods in just ex-

actly the same way.
Mr. Stern. If you find that corporation did that sort of thing

—

that is, instead of buying as importers, operated as an agency, and
instead of buying stock and reselling it, when it got orders sent

those orders to Germany, and instead of having the goods billed

to the real purchasers had them bille'd in its own name and collected

the money itself in its own name. I do not think a scheme of that

kind under the broad interpretation given to the Sherman Act
would last for a moment. I do not care what the form is, the law
will come in and say it is the difference between shell and substance.

If the domestic corporation were not legally an agency here making
sales on orders, but acting as one big distributer in our market for

that foreign company under a collusive arrangement to evade the

law, I say by a supplemental section to this act that condition, I
believe, could be reached.
Mr. Volstead. Even assuming that they would only sell to this

purchasing company exclusively, I do not suppose that that would
be proof that they were agents. They might not have a single

stockholder in common, and it Would not be necessary that they
should at all. The corporation might be owned under some law of

some State here, and they would carry on a legitimate business as
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purchasers from the syndicate and selling it in this country, and I
do not see how their expenses would be necessarily any greater than
that of an ordinary agent, so I do not see how you penalize the trust.

Mr. Stern. I merely say that so far as it is an evasion of the law,
in the sense of merely being in form and not in substance a separate
corporation, carrying on a legitimate business as purchasers, the law
can get at it. If you accede to the desirability of getting at these
foreign trusts, the fact that there is one gap or one possible evasion,
I do not think ought to discourage us, because I believe that further
thought on your own part, if not on mine, will lead to a remedy for
the evil which you are aiming at. I do not believe that there is any
admitted evil which can not be cured to some extent by legislation.

I do not think this act is a panacea, but I think that if there is an
cvU. or an injustice to Americans under the Sherman Act, as com-
pared with foreigners, we can get at it, and if there is some way in

which ihej can evade it we can take that up when the time comes
and get at it in another way.
Mr. Peterson. Let me see if I understand you. We generally like

to know what is the purpose of the gentlemen in appearing before
this committee. Now, is it not your purpose here to dispose of these

selling agents in this country, and thereby remove competition to

yourselves as importers, rather than to benefit the independent ex-

porter ?

Mr. Stern. Absolutely not, sir. I certainly disclaim any such
thought. There is no person who has ever talked to me about the

subject who has the slightest idea that the effect of this act would
be to keep out competitors, because I have never talked to anybody,
and I do not represent anybody who has any idea that competition
from abroad is going to be kept out by the passage of this act.

Mr. Peterson. Would not you yourself suppose that these selling

agents would thereby divide their business with your clients?

Mr. Stern. No, sir. My object and the object of the people in-

terested in this thing is to bring about lower prices in raw materials

which are now controlled by foreign trusts and in that sense benefit

our manufacturers. In other words, the raw materials that are

now used by our manufacturers are sold here under foreign trade

agreements which arbitrarily make the price. We can not get them
here, and we want to enable tlj.e manufacturer in this country to

buy his raw materials under a competitive system. I never had any
thought of the manufacturers in this bill, as far as their finished

product is concerned, and I believe that as to that they will take care

of themselves. Nor do I see how bringing in independents and
keeping out big trusts is going to reduce competition here in manu-
factured articles, because, assuming that the Sherman Act operates

here, and we have competition among ourselves, even if we keep out

foreign trusts I do not see how it is going to enable our manufac-

turers here to raise the prices. Your assumption is that the minute

we keep out foreign competitors the American manufacturers are

going to combine to raise the prices. The minute they do that they

are guilty of violating the Sherman law.

Mr. Peterson. The specific question I want to ask you is this:

Would not the removal of these selling agents remove an element

of competition from your importers ? Would not that be the result ?
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Mr. Stern. Except in the case of using the imported raw mate- ;

rials which those persons send over here, there is no competition

that I have in mind,
Mr. Peterson. These men go out over the country, you sa,j, and

they have their agencies in every city and go out and solicit the

business. That is in competition with the importers of the article

in this country, is it not?
Mr. Stern. No, sir. Oh, you mean that these foreign producers

may sell their goods directly through the country instead of selling

them to one importer?
Mr. Peterson. You say they have selling agencies that go out

over the country and sell their goods?
Mr. Stern. They have agents

;
yes ; resident agents.

Mr. Peterson. Those resident agents come in competition with

your clients, who are importers?

Mr. Stern. No ; they are not. My clients are manufacturers who
buy the raw materials from these foreigners. Yes; and they are at

the mercy of the foreign trusts. The raw material which we use in

our manufactories is subject to foreign trust conditions.

Mr. Peterson. That may be true as to you but would not be for

the gentlemen that I have indicated.

Mr. Stern. I do not see how. Some members of the committee

seem to have the idea that we are going to keep out the foreign

trust. That is not in my mind. I say what I want to do is to invite

in the independents and invite the foreign trust, but make the for-

eign trust behave when it comes in. As I suggested a while ago,

we want to build a wall, but I want spacious gateways in that wall,

and I want to see that everybody that enters that gateway enters

it under the rules of the game as we play it and abides by our rules,

md they can all come in the gate, and all that they have to do is to

dissolve their trade agreements. If I thought they would not do it,

I think my act would be futile; but I think by inviting their com-
petitors we compel them to give up tiieir trade agreements and make
them come in as individual units instead of as a combination selling

force.

Mr. Chandler. Whom do you represent here? Are you express-

ing your personal views or do you represent some firm ?

Mr. Stern. My personal views. I really represent the manufac-
turers' interest who are concerned in this matter, but only, I assure

the committee, in the way I have indicated.

Mr. Chandler. We can understand it. It is perfectly right that

you should represent somebody that may be interested.

Mr. Stern. I want to say this: The evil was suggested to me in

one way, and I have taken it up and tried to work it out along this

idea. I do not suppose any person is entirely disinterested in the

sense that as a theory he sits down and thinks out some patriotic

scheme. What really impels him is some personal interest, and then
in order to develop it he finds the remedy in some patriotic policy
for the country. But the initial impulse, I think, even the most
altruistic and patriotic, is always something which some one observes
in his own life or in the life of those connected with him.
Mr. Morgan. Did you read Mr. Ryan's testimony on the copper

industry ?

Mr. Stern. Yes, sir.
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Mr. Morgan. You know that his idea was that the Sherman law
should not apply to combination or agreements made between local
manufacturers—^between home manufacturers—and home miners or
producers when they were dealing with foreigners?
Mr. Steen. Yes, sir.

Mr. Morgan. And he claimed that the foreigners combined to
bear down the price of copper ?

Mr. Stern. Yes, sir.

Mr. Morgan. Why would not his remedy apply to your case ?

Mr. Stern. That idea does not appeal to me. My idea is that we
do not want to establish trusts in this country. I do not think it

comes with good grace, as an ethical proposition, to say that we
do not want trusts in our country but we will allow trusts to form
here for the purpose of preying upon the foreigners. In other
words, that we will send out our agents to do abroad what we will

not allow them to do here. It seems to me that my proposition is the

more fair—to say to our citizens that they can not form trusts here
and they can not go into other countries to do what we will not
allow them to do at home. It does not strike me as being a high and
ethical thing to say that we will allow them to do abroad what we
will not allow them to do at home. Do unto others as you would
have them do unto you; but it is fair to insist that these others

apply the same maxim in their dealings with yourselves.

The Chairman. For instance, the Harvester Trust threatened
to go to Canada and carry on their manufacturing business there.

Mr. Chandler. That is not in any sense a monopoly—the Har-
vester Trust.

The Chairman. I have heard that same statement, too; but I do
not think that the Harvester Trust should be allowed to carry on
their same practices

Mr. Chandler (interposing). When you say "practices," you do
not mean in any ugly sense ? I have a decision of the supreme court

of Missouri passing upon the Harvester Trust, saying that they were
in no sense oppressive.

Mr. Stern. I think that remark of the chairman expresses a help-

ful thought, and I want to say this in regard to it, that under our
present system, if the Harvester Trust is a trus't, it can very easily

go across the line into Canada and do exactly there what it is doing

here, and then import its product into this country. The American
Tobacco Co. could go to England and form a trust there and ship its

tobacco at high prices to this country. It seems to me a ridiculous

proposition.

Mr. Flood. While we are speaking of the Harvester Trust, I would

like to make a suggestion about the Harvester Trust. In the State

which I represent here, Arkansas, we passed a law several years ago

which prohibited any combination or pool made anywhere in the

world outside of that State from doing business within the borders

of the State. And under that broad law the Harvester Trust was

driven from the State. But it did not keep us from getting the

products of the Harvester Trust, and our merchants to-day deal with

them outside of the State, and they deal with them to better ad-

vantage than they did when they had their local agents within the

State. ..,,,.
Mr. Stern. That is the principle of this act exactly.

74414—VOL 2—14 9
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Mr. Flood. They would go to St. Louis and would get better con-

tracts with them. We were not deprived of the benefit of the Har-
vester machinery, but we got it to better advantage. Our mer-
chants got it to better advantage than they did under the old system.

Mr. Stern. That is the principle embodied here.

Mr. Flood. The Supreme Court of the United States has upheld
the validity of that law ; and what we can do within a State outside
of its borders, it seems to me that the great Government of the United
States can do outside of its borders.

Mr. Stern. I only want to say in conclusion, Mr. Chairman, as I
said at the beginning, that this proposed amendment is merely tenta-

tive. I did not anticipate nor presume it would be the last word on
the subject; but I think, in suggesting the consideration of this

proposition to you, it is, as I said, giving you a foeman worthy of

your steel, as being a subject well worthy of investigation along the

line of antitrust legislation. There may be a much better way than
I have suggested.
The Chairman. You have given us some valuable suggestions this

morning. You are a lawyer and have studied this question, and have,

perhaps, more time to work on this particular thing than the com-
mittee has, and I would suggest that you devote some of your time

and send this copy back to us in better form.
Mr. Stern. I will be glad to do it. I want to say, by way of

apology, that this was a new subject to me a week ago, and every-

thing I have gathered together has been done in that short space of

time, and for that reason it may seem presumptuous, in the present

immature state of the subject, to appear before this committee.
Mr. Volstead. Let me suggest to you this idea. It may not be

worth anything, but perhaps it may be of some value. Instead of

pursuing the agent, suppose you pursue the goods by an act that

would perhaps in a measure regulate the method of disposing of those

goods in this country, and then you would follow it and you can get

at the corporation itself, instead of the selling agent.

Mr. Stern. I wanted to avoid the very thing which some of the

gentlemen on this committee think I am trying to do, namely, to

keep out these trusts and these trust-made articles and prevent com-
petition. I do not want to be too drastic about it.

Mr. Volstead. I am not suggesting to exclude the goods, but that

you draw an act that would follow the goods to some extent from the

trusts to the purchasers who use them in this country, because then

you might be able to accomplish, it seems to me, what you aim at;

but if you simply regulate the agent, they will get rid of the agent

and practically get rid of your law. They will simply seek another
corporation, probably in New York, an American corporation, prob-
ably, without any foreign stockholders, and go on and do just exactly

as they are doing to-day. It seems to me, if you are going to make
it effective, you have got to follow these goods in some way.
Mr. Stern. I am sure I shall find that suggestion helpful.

(The papers submitted by Mr. Stern are as follows :)

CARTELS IN GERMANY.

The Goverument Investigation of the German cartels (published In the docu-
ments of the German Reichstag, 1905-6) contains a list of 385 cartels existing
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or founded up to autumn, 1905, distributed as follows among the different
Industries

:

CartelBi

Coal._ 19
Iron

~~ " 62
Other metals I_II 11
Chemical industries 46
Textile industry 31
Leather and rubber 6
Lumber and wood 5
Paper 6
Glass 10
Brick 132
Earthenware and china, etc. (earthenware, 4) 31
Foodstuffs, etc 17
Electro industry 12
Various industries 7

The existence of so many cartels in the same industry is due to the practice,

quite common in Germany, of having separate cartels for different products in
the same industry, so that one concern may belong to a number of different

cartels. Another reason for the presence of so many cartels in the same in-

dustry Is that many of them are of a local character.
There have been, of course, considerable changes in the last nine years since

the Government investigation was made. Some cartels have completely dis-

appeared, others have been united, many have been newly founded. Now forma-
tions have been especially frequent in the textile industry and in other indus-

tries of products of a highly finished character.

The Government report of 1905 regards the cartels of the coal mining, the

iron, and the chemical industries of greatest economic importance.

In this respect there seems to have occurred no change in the last decade,

although perhaps the cartels of the textile Industry mad be added to the ranks
of the most powerful cartels.

With a few exceptions, the development of cartels in Germany started after

1880. In the period lSSO-1895, the average yearly number of new formations

of cartels was about the same. A remarkable increase of new formations is

to be noted for the period 1895-1904. Since then there have been every year a

considerable number of new formations of cartels, which exceeds the number of

dissolutions.
INTEENATIONAL CAETELS IN GERMANY.

The total number of cartels in Germany is estimated at present to be be-

tween four and five hundred, and the number of articles controlled by them

about 400.* At present there are about a hundred international cartels, of

which the German cartels form a part. These cover a few dozen chemicals,

steel rails, tubes, rolling-mill products, steel billets, wire, wire nails, woven

wire, needles, screws, enameled ware, zinc, lead, nickel, copper, aluminum, and

manufactures of these metals, porcelain, plate glass, cement, kaolin, rubber

goods, clay, leather goods, velvet, cloth for neckties, silk thread, schappe, mufiE-

lers, illustrated postal cards, moving-picture films, and a few other products.

Most of the international cartels of Germany are with Austria and Belgium,

the most conspicuous one with France is that of the Velvet and Plush Cartel

of Germany, with headquarters at Krefeld. with a similar French syndicate

with headquarters at Lyon, France.

CARTELS IN GERMANY.

Textile Indtjstet.

silk indtjstet.

* German velvet ribbon pool. (Deutsche Samtbandkonvention.) Founded,

1904 • reorganized, 1910. Headquarters, Krefeld. Control of market almost

complete. Since January, 1911, arrangement with the association of velvet

and silk-goods jobbers (Vereinigung der Samt- und Seidenwarengross-

haendler) as to amount of production they are allowed tb buy from out-

siders of the velvet ribbon pool. The jobbers are not allowed to buy from

south German manufacturers (who are not members of the velvet ribbon

pool, which consists of manufacturers concentrated on the lower Rhine)

such varieties as are produced by the members of the pool.
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* Association of German velvet and sllk-plush manufacturers. (Verband deut-
sclier Samt- und.) Founded, 1904, as association of velvet and silk-plush

manufacturers of the lower Khine. (Verband nlederrheinlscher Samt- und
Plueschfabrikanten.) Reorganized, 1907, on a national scale. Headquarters,
Krefeld. Membership, 1905, 31; 1911, 33 firms. Regulation of prices and
distribution (regulation of exports included). Agreement with velvet and
plush manufacturers in Lyon, France, as to division of German and French
fields.

•Association of manufacturers of silk cloth of Germany. (Verband der
Seidenstoffabrikanten Deutschlands. ) Founded, 1905. Membership, 1911,
over 70 firms (German producers and foreign branches producing in Ger-
many). Control of market complete.

* Association of manufacturers of hat ribbons for ladies and gentlemen. (Ver-
einigung der Damen- und Herrenhutbandfabrikanten). Founded, 1906.
Membership, 1911, 63 firms. Control of market. There are a few firms in

south Germany which are not members of the cartel. But as they are big
houses and maintain the same prices and conditions as the cartel it practi-
cally controls the market.

• Association of German manufacturers of umbrella silk cloth. (Vereinigung
deutscher Schirmstoffabrikanten.) Founded, 1888; reorganized, 1905. Con-
trols about 75 per cent of the market. Allied with the associations of floss

dyers and silk finishers.

•Association of manufacturers of cloth for neckties. (Verband der Kravatten-
stoffabrikanten. ) Founded 1903. Headquarters, Krefeld (the industry Is

concentrated on the lower Rhine). Controls the German market. Is allied

with the cartel of necktie cloth manufacturers of Austria. Membership,
over 40 firms.

Association of necktie manufacturers. (Verband der Kravattenfabrikanten.)
Since 1909 in alliance with the former cartel.

•Association of manufacturers of silk ribbon of Germany. (Verband der Seiden-
Industrie Deutschlands.)

•Association of manufacturers of ribbons of the upper Rhine. (Verband der
oberrhelnischen Bandfabrikanten.

)

These two cartels are, since January, 1913, united under the same man-
agement, but maintain their distinct organization. The former cartel con-
sists of the manufacturers of silk ribbons on the lower Rhine; the latter
cartel consists of Swiss-firms producing on German territory. Both cartels
practically control the German market. They have an agreement (Kartell-
vertrag) with the association of jobbers in silks and silk ribbons (Verein-
igung der deutschen Samt- und Seidenwaarengrosshaendler).

•Association of manufacturers of turquoise. (Verband der Turquoisefabri-
kanten.) Founded, 1907. Membership, 6 firms. Dominates the German
market and, together with French, Austrian, and Italian manufacturers, the
world market.

• General German Satin-pool. (Allgemeine deutsche Zanellakonvention.)
Founded, 1S95. Headquarters, Elberfeld. Membership, over 26 firms.
Practically controls market.

* Pool of German and Swiss manufacturers of mufflers. Founded, 1907. Domi-
nates German market in alliance with the association of manufacturers of
cloth for neckties (Verband der Kravattenstoffabrikanten), see above. But
has to meet French competition in Switzerland.

•Association of silk and half silk dyers. (Vereinigung der Stueckfaerbereien
ganz- und halbseldener Gewebe.) Founded, 1911. Headquarters, Krefeld.
Agreement with association of silk dyers and association for silk finishing.
(Verband der Seidenfaerbereien und StofEappretur-Vereinigung.) The
agreement refers to rebates.

•Association of silk dyers. (Verband der Seidenfaerbereien.) Founded, 1906.
Sixty-two members.

•Association for silk finishing. (StofEappretur-Vereinigung.) Founded 1904
Twenty-two members. Hendquarters, Krefeld.

•Association for finishing of velvet. (Samtnppretur-Vereinigung.) Founded,
1893. -. members. Headquarters, Krefeld.

•Association for.finishing of Asiatic silks. (Vereinigung zur Ausruestung asla-
tischer SeidenstofEe.) Founded, 1904. Three firms. Headquarters, Krefeld.

• Pool of dyers of silk ribbons. ( Bandfarb-Konvention.) Founded, 1895.
Eleven members.
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•Association of dyers. (Faerberelverband.) Founded, 1901! Twelve membera
Headquarters, Krefeld. Dyeing of floss.

•Association of pressers (of velvet and plush). (Pressereivereinigung.)
Founded, 1904. Ten firms. Headquarters, Krefeld.

Note.—Sources.

H. V. Beckerath, Die Kartelle der deutschen Seidenweberel-Industrle.
(Volkswirtschaftliche Abhandlungen. der Bad. Hocbschulen, Heft 2.

Karlsruhe 19 1. p. 56 seq.)

Denkschrift ueber das Kartellwesen. Erster Tell. (Deutscher Reichs-
tag, Aktenstuecke 4) XI. Legislaturperiode 1905-6, vol. 1-2.

Karteil-Rundschau (Zeitschrift fuer Kartellwesen und verwandte GJe-

biete) Duesseldorf.
* Verband der Schnittseidenbandfabrikanten. Founded 3907.

LACES AND EMBBOIDEBIES.

Association of manufacturers of laces and embroidery. (Verkaufsvereinlgung
der Stickerei- und Spitzenfabrikanten.) Plauen i. V. Founded 1907.

Association of Bergish manufacturers of " iron-yarn." (Verband Bergischer
Eisengarnfabrikanten.) Founded 1907. This "yarn is used for laces, etc.

* International association of the embroidery and lace industries. (Interna-
tionale Vereinigung der Stickerei und Spitzenindustrie. ) This association,
founded in Munich (Bavaria), in August, 1913, includes Saxony, Bohemia,
Switzerland, and Voroxrlberg (Austria).

* Pool of manufacturers of Plausen laces. (Konvention von Plauener Spitzen-
fabrikanten.) Includes 62 of the most important factories of lace in

Plauen i. V. Founded 1912.
* There exists also a " Zentralverband der Schiffchenstickereifabrikanten "

in St. Gallen (Switzerland), Association of Manufacturers of Machine-made
Embroideries at St. Gall, Switzerland.

WOOL AND COTTON.

/. Cartels of spinners.

Association of German jute manufacturers (ltd.) (Verband deutscher jute-

industrieller G. m. b. H.) Membership, 26 firms, extending over the whole
of Germany ; headquarters, Braunschweig ; founded, 1905 ; form of organi-

zation, limited company (G. m. b. H.) ;
purpose, regulation of conditions

of production and distribution.

•Association of German spinners of colored worsteds. (Verein deutscher
Kammgarn-Buntspinnereien. ) Membership, 18 firms, extending over the

whole of Germany ; headquarters, Dresden ; founded, 1905 ; form of organ-

ization, free association; purpose, maintenance of uniform prices and con-

ditions of distribution for colored worsteds.

Association of spinners of carded yarn of Saxony. (Verband saechsischer

Streichgarnspinnereien. ) Founded, 1913; membership, 30,000 spindles;

minimum prices.

//. Cartels of weavers.

Association of manufacturers of Jacquard-double-moquette. (Verband von

Fabrikanten von Jacquard - doppel - moquette. ) Headquarters, Chemnitz

(Saxony) ; founded, 1903; membership, 9 firms; form of organization, mem-
bers bound by agreement, extending over all countries except Austria-Hun-

gary and the United States; purpose, maintenance of a minimum price for

Jacquards. Competition is now confined to beauty and suitability of design

and quality of product.

There are various cartels of a localized or specialized character like the

following

:

Association of manufacturers of half woolen English goods. (Verband der

fabrikanten halbwollener Englischer waren.)

•Association of German weavers of English curtains. (Verband Deutscher

webereien Englischer gardinen.)
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* Pool of the German wool combers. (Lohnkonvention der Deutschen Woll-

kaemmer.

)

(Konventlou der Presidentfabrikanten. ) Founded 1902. Headquarters, Ber-

lin. Membership, 10 firms. Regulation of production and distribution.

Covers the whole of Germany.
* Verelnigung der Webereibesitzer von Aachen Eupen und Umgegend. Associa-

tion of cloth manfuacturers of Aachen, Eupen, and vicinity. Founded 1902.

Headquarters, Aachen. Membership, 24 firms. Minimum prices.

* German cleaning-waste syndicate. (Deutsche PutzwoUsyndikat.) Founded
1911.

Pool of upholstery manufacturers. (Konvention der Moebelstoffabrikanten.)

Founded 1911.

Association of manufacturers of gauze. (Verein der Verbandstoffabrikanten
Deutschlands.) Includes two-thirds of the gauze factories in Germany.
Regulates prices.

Pool of German cloth manufacturers. (Deutsche Tuchkonvention.) Founded
1912. Regulates prices over the whole.of Germany.

Association of manufacturers of ladies' dress goods. (Verband der Fabrikan-
ten von Damenkonfektions- und KostuemstofEen.) Founded 1912. Mem-
bership, 1913, 153 firms. Controls the market.

Association of cloth manufacturers of Chemnitz and vicinity. (Vereinigung
der Stofffabrikanten zu Chemnitz und TJmgebung.) Founded 1913. Regu-
lation of prices.

The association of manufacturers of ha'lf woolen (English) cloth (Verband
der Fabrikanten halbwollener englischer Stoffe) and the association of

manufacturers of men's clothing (Verband der Herren-Kleiderfabrlkanten
Deutschlands) have an agreement (Kartellvertrag), which stipulates mu-
tual information on nonmember firms. Outsiders do not share the rebates
and other advantages granted by this agreement to members of both asso-
ciations.

HEMP, FLAX, LINEN.

Association of German manufacturers of linen. (Verband deutscher Leinen-
industrieller. ) Founded 1912.

Association of German hemp-spinning mills and twine factories. (Verband
der deutschen Handspinnereien und Bindfadenfabrikanten.) Founded 1911.

Association of the flax-spinnnig mills of Rhineland-Westfalia, Saxony, and
Silesia. ( Interesseugemeinschaft der Verbaende der Rheinisch-Westfae-
lischen und der Saechsisch-Schlesischen Flachsspinnereien. ) Founded 1911.

International association of the flax and oakum spinning mills. (Interna-
tionale Vereinigung der Flachs- und Werg Spinnereien.) Founded 1909.
Headquarters, Ghent (Belgium).

Various industries.

Association of German manufacturers of straw- and felt hats. (Verband der
deutschen Strohhut und Filzhuthersteller.) Founded 1907.

Association of fur manufacturers. (Verband der Pelzwarenfabrikanten.)
Founded 1912. Includes also all fur manufacturers of Vienna (Austria).

Pool of sealskin manufacturers. (Konvention der Sealsklnfabrlkanten.)
Founded 1911. Headquarters, Krefeld.

FinisUinfl industries.

Association of singeing mills of Aachen, Burtscheld, and vicinity. (Verein der
Ktirbonisieranstalten von Aachen, Burtscheld, und TJmgebung.) Founded
1895. Eight members.

Association of dyeing mills of Aachen and vicinity. (Verein der Stueckfaer-
bereien von Aachen und TJmgebung.) Founded 1895. Ten members.
Dyeing of cloth in piece.

Association of dyeing mills of Apolda and vicinity. (Vereinigte Faerberelen
von Apolda und TJmgebung.) Founded 1901. Four members. Dyeing of
woolen and cotton" yarn.

Association of dyeing works of the Wuppertal. ( Stueckfaerberel-Vereln des
Wuppertales. ) Founded 1895. Seven members. Dyeing in piece of
woolen, cotton, and mixed cloth.



TEUST LRGISLATION. 1201

•Dyers' Associatiou of the Wuppertal. (Wuppevtaler Faerberei-Vereinigung.)
Founded 1899. Headquarters, Barmen. Includes 26 of 32 firms in Elber-
leld and Barmen. Dyeing and finishing of ribbons, yarns, braidings, and
cords.

Association of finishing mills in Saxony and Thuringla. (Konvention saech-
sisch-thueringischer Faerbereien und Appretur-Anstalten. ) Includes
Saxony and Thuringia. Founded 1894. Headquarters in Leipzig. Twenty-
seven members. Dyeing and finishing of worsteds.

Association of finishing mills of the Vogtland. (Verband vogtlaendischer
Appreturanstalten.) Headquarters, Plauen i. V. Founded, 1899. Ten
members. Dyeing, bleaching, finishing of gauze and linings.

Association of dyers of woolen stockings of Chemnitz and vicinity. (Konven-
tion von Wollstrnmpffaerbereien von Chemnitz und Umgegend.) Founded,

Association of finishing mills of Krefeld. (Krefelder Appreturanstalten.)
Founded, 1909.

Association of German finishing mills of cotton goods. (Verband deutscher
Vereddungsanstalten fuer baumwoUene Gewebe.) Headquarters, Leipzig.

Dyeing and finishing.

Association of North-German finishing mills of cotton goods. (Landesverband
norddeutseher Baiimwollwarennusriiester.

)

Association of finishing mills of cords. (Cord-Ausruester Vereinigung.)
Headquarters, Krefeld-Muenchen-Gladbach.

Association of manufacturers of printed moquette. (Verband der Druck-
Moquette-Fabrlkanten. ) Chemnitz (headquarters). . Founded, 1903.

Seventeen firms, which include Germany, Holland, Belgium, Switzerland,
and Luxemburg.

Various industries.

Association of German manufacturers of furniture stuflBngs. (Vereinigte

deutsche Polsterfllessfabrikanten.) Headquarters, Werdau i. Sa. Six
members. Furniture stuffings and oakum. Founded, 1905. Includes Ger-

many, Austria, Holland, Sweden, Norway, Denmark.
Pool of manufacturers of shoe elastics. (Zentrale fuer Schuhelastikfabrikan-

ten.) Founded, 1892. Nine members.
Pool of manufacturers of lasting piece goods. (Konvention fuer Lastli)g-

stueckwaren.) Founded, 1900. Headquarters, "Wermelskirchen. Eight

firms. Woolen and halfwoolen lastings.

United factories of lamp wicks. (Vereinigte Dochtfabriken. ) Founded, 1898.

Headquarters, Dussoldorf. Six lirms. Cotton wick.

Association of manufacturers of cotton and woolen braids of the Wuppertal.

(Wuppertaler Eiemendecker Verband.) Founded, 1890. Seventy members.
Headquarters, Barmen.

United industry of artificial fiowers. (Vereinigte Staubfaeden- und Knos-

penindustrie.) Headquarters, Sebnitz (Saxony). Six firms. Founded,

1900.
Association of fur dressers and dyers. (Verband vereinigte RauchWaren-

zurichterei- und Faebereibesitzer. ) Founded, 1899. Forty-nine firms.

Headquarters, Leipzig.

Chemicai, Inuustby.

I. salts, acids, and alkalis.

Syndicate of German soda works. (Syndikat deutscher Sodafabriken. ) Head-

quarters Bemburg. Extent of Cartel Germany. Membership 19 fadtorles.

Founded 1900. Regulation of distribution for domestic consumption and

Pot^^ syndicate (Kail Syndikat.) Founded 1889, reorganized 1898, 1904, and

finally by the potash law of 1910, which made the potash syndicate a legal

institution of which all potash mines have to become members. Amongst

the members are the Governments of Prussia and Anhalt. As to the potash

controversy between the United States of America and Germany, see

especially H. R. Tosdal, " The kartell movement In the German potash in-

dustry" (Quarterly Journal of Economics, Cambridge, 1913, Vol. XXVIII,
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p. 179 seq.) As to the regulation of prices by the cartel, the same author
says:

(P. 186.) In its influence on prices the potash syndicate has differed

somewhat from other kartells. Except for very short periods, export prices

have been higher than domestic. Having a monopoly of the products, there
has been no necessity for a resort of the " dumping " vFhich has been a
practice of the steel and coal kartelle. This has always proved an effective

prosyndicate argument. Prices have certainly been steadied.

(P. 188.) The influence of the government mines has always been exerted
in the direction of lower prices for domestic consumers. Most favored
have been the large agricultural associations; in part, it is alleged, because
of their political influence. The favoritism shown to these societies has led

to many complaints from potash dealers.

(P. 189.) The membership of the Prussian Government has given the
potash syndicate a charter distinct from other kartells. Far from be-

ing a passive member, the Government has always exerted a large in-

fluence upon syndicate policy. * * * It can not be seriously doubted
that, had not the Prussian Government played the part it did, the syndicate
would have gone to pieces.

* Chloride of magnesia pool. (Chlormagnesium-Konvention.) Founded 1870.
Seven members. Headquarters Leopoldshall b. Strassfurt. Extends to all

countries.
* German potash manufacturers' pool. (Konvention deutscher pottasche Fab-

rikanten.) Five flrms. Not complete control of market.
* Association of producers of sulphuric acid of Ehineland and Westphalia.

( Vereinigung rheinisch - westfaelischer Schwefelsaeure - Produzenten.

)

Founded 1888. Almost complete control of German market.
Association of German salt works. (Deutsche Sallnen-Vereinigung.

)

This cartel covers by different subdivisions the whole of the German Em-
pire and leaves only very few outsiders. Members of the cartel are eight
German State governments : Prussia, Bavaria, Wurttemberg, Baden, Hes-
sen, Braunschweig, Mecklenburg, Llppe.

* Syndicate of German rock-salt mines. (Ausschuss deutscher Steinsalzwerke.)
Leopoldshall (Anhalt) eight members. Extent: North Germany.

•Association of North-German rock-salt mines. (Verband norddeutscher Stein-
salzwerke.) Founded 1897. Two Members. Eastern Germany.

Calcined sulphate of soda pool. (Konvention fuer kalziniertes Glaubersalz.)
Bavaria, Middle and Eastern Germany. Six members. Founded 1890.

* Sulphate and hydrochloric acid syndicate of the lower Rhine. (Niederrhein-
isches Sulfat- und Salzsaeuresyndikat.) Coeln a. Rh. Founded 1905. Six
members Rhineland and Westphalia.

German Association for the Sale of Ammonia (Ltd.). (Deutsche Ammoniak
Verkaufsvereinigung G. m. b. H.) Forty-seven members. Founded 1895.
Rhineland and Westphalia.

•Association of German gas works. (Wirtschaftliche Vereinigung deutscher
Gaswerke A. G.).
This is a cartel which consists of about 166—mostly municipal—gas

works for the sale of coke and other by-products of the gas industry.
•Association of Thorium works. (Vereinigung der Thorium Fabrikanten.)

Four works. No other information.

II. CHEMICAL COMPOUNDS.

•German bromide pool. (Deutsche Bromkonvention. ) Founded 1876. The
pool is managed by the " United chemical factories at Leopoldshall A. G."
(Vereingite Chemische Fabriken zu Leopoldshall-Sfcassfurt A. G.) It
extends over the whole world. There exists also a " Bromate Pool"
(Bromsalzkonvention) and a bromide of silver pool, founded 1912.

Crude jodine syndicate. (Syndikat fuer Rohjod.) No information in Gov-
ernment report.

Pool of the manufacturers of cyanide of potassium. (Konvention der Cya-
nkalifabrikanten.)

Pool of the manufacturers of potassium ferrocyanide. (Konvention der Kali-
Blutlaugensalz-Fabrikanten.) Founded 1887. Covers the whole of the
world. This and the former pool (manufacturers of cyanide of potassium)
are represented by the " Gold- und Slllerscheide-Anstalt vormals Roessler
zu Frankfurt a. M."
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Association of manufacturers of salicylic acids and salicylate of soda.
(Vereinigung von Fabrlkanten zur Herstellung von Salizylsaeure und
salizylsaurem Natron.) Four members. The cartel admits in the Gov-
ernment report that It Influences In an effective way the world market.

• Pool of manufacturers of quinine and salts of quinine. (Konvention fuer
Chlnin und Chininsalze.) Agreement between the German and two foreign
factories. Founded 1894. Extends over the whole world. Headquarters
Frankfurt a. M.

• Pool of manufacturers of oxalic acid. Ltd. (Verkaufsstelle fuer Oxalsaeure
G. m. b. H.) Founded 1903. Headquarters Oestrich (Rhelngau.) Ex-
tends over the whole world.

•Association of manufacturers of copperas. (Vereinigung fuer Elsenvitriol.)
Founded 1911.

• S3Tidicate of manufacturers of cream of tartaric acid. (Weinsteinsaeuro
Syndikat.) Founded 1911.

• International syndicate of manufacturers of ferro-chrome of iron. (Inter-
nationales Ferro-Chrom-Syndikat.) Founded 1912.

•International syndicate of manufacturers of carbonic acid. (Internationales
Kohlensaeure Syndikat.) Headquarters Berlin. Founded 1912.

• International syndicate of manufacturers of carbide. (Internationales Kar-
bid-Syndikat.) Founded 1909.

in. MINEJEAIi AND PIGMENT COLOES.

•Pool of manufacturers of white lead. (Bleiweiss-Konvention.) Founded
1904. Thirteen members. All European States. There is also a special

sales office of white lead (Bleiweiss-Verkaufs-Kontor) in existence, ex-

tending, with 17 members, over the whole of Europe.
• Pool of manufacturers of Lithopon-white. (Lithoponweiss-Konvention.)

Founded 1901. Twelve members. Headquarters Schweinfurt. Extends
over the whole of Germany and foreign countries.

• Pool of manufacturers of red vermillion of mercury. (Konvention von
Fabrikanten roten Zinnobers.) Founded 1882. Headquarters Eisenach.
Five members.

• Pool of manufacturers of stannic oxyde. Ltd. (Ziiyioxyd-Comptolr.)

G. m. b. H. Founded 1888. Headquarters Coeln a. Rh. Seven members.
Extends to all countries with enamel works.

IV. DBT DISTILLEEIES.

• Pool of manufacturers of wood alcohol. (Holzgelst-Konvention.) Only name
of cartel, but no further information given in Government report.

• German association for the sale of tar. (Deutsche Teer-Verkaufs-Yerein-
igung.) Founded 1897. Headquarters Bochum. Ehineland and West-
falia. Thirty-five members.

•Association for the sale of benzol in western Germany (ltd.). (Westdeutsche
Benzolverkaufsvereinigung) G. m. b. H. Founded 1898. Headquarters
Bochum, Ehineland, and Westfalla. Twenty-five members.

• United factories of benzine. (Vereinigte Benzinfabriken. ) Founded 1901.

Headquarters, Bremen. Seventeen members. German market.

•Syndicate for the sale of paraflin oil. (Verkaufssyndikat fuer Praffinoele.)

Founded 1886. Headquarters, Halle a. S. Nine members. Extends to all

markets.
v. ARTIFICIAL COLOKS AND DYES.

•Alizarine pool. (Alizarin Konvention.) Founded 1900. Four members.
•Indigo pool. (Indigo Konvention.) Founded 1904. Two members.

The members of these two cartels are the largest factories in the chemi-

cal industry in Germany. The report of the German Government on car-

tels says that they either refused to disclose the stipulations of their agree-

ment by saying that they had not by-laws or by saying that these agree-

ments were confidential.

VI. ARTIFICIAL FERTILIZERS.

•Factories of superphosphate (ltd.). ( Superphosphatfabriken G. m. b. H.)

Headquarters, Hannover. Twenty-two members. Agreements (Kartell-

vertraege) with 18 other factories. Founded 1904. Extends over the whole

of Germany and to foreign countries.
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•Association of German manufacturers of fertilizers—Group Silesla-Posen.

(Gruppe Sclalesien-Posen des Vereins deutscher Duengerfabrilianten.

)

Founded 1896. Headquarters, Berlin. Eleven members.
Factories of superphosphate of the Rhineland (ltd.). (Rheinsche Superphos-

phatfabrilien G. m. b. H.) Founded 1905. Cologne (headquarters). Six

members. North Germany.
•Pool of south German manufacturers of fertilizers. ( Sueddeutsche Duenger-

konvention) Founded 1896. Covers south Germany. Fifteen members.
•United manufacturers of fertilizer in ScWeswig-Holstein-Meclilenburg (ltd.).

(Vereinlgte Duengerfabriken Schleswig-Holstein-Mechlenburg G. m. b. H.)

Headquarters, Hamburg. Founded 1899. Covers the northwest of Germany.
•Manufacturers of superphosphate in Westfalia and Llppe. ( Superphosphat-

fabriken In Westfalen und Lippe.) Group of manufacturers of fertilizers

in the Kingdom of Saxony (ltd.). * Duengergruppe Koenlgreich Sachse.)

Founded 1899. Freiberg 1. Sa. G. m. b. H.
•German fertilizer works Magdeburg (ltd.). Deutsche Duengerwerke Magde-

burg G. m. b. H. Covers the middle of Germany.
•Association of manufacturers of Thomasphosphate. (Verein der Thomasphos-

phatfabriken.) Headquarters, Berlin. Twelve members. Covers Germany,
France, England, Belgium, and Russia. Granted export bounties formerly.

•Association for the sale of nitrogenous fertilizers (ltd.). (Verkaufsvereini-

gung fuer StickstofCduenger G. m. b. H.) Founded 1908. Headquarters,

Berlin.
VII. EXPLOSIVES.

•Southwest German powder syndicate. ( Suedwestdeutsches Pulversyndikat.)

Founded 1889. Covers southwest of Germany. Three members.
Pool of German and Austrian manufacturers of ammunition. (Deutsch-Oes-

terreichische Blunitlonskonvention.) Covers Austria-Hungary and the Ger-

man Customs Union. Founded 1898.

•Pool of manufacturers of powder for sporting purposes. (Jagdpulver Kon-
vention.) Six members. Covers Germany.

•Pool of German manufacturers of d.ynamite. ( Deutsche DynamitKonvention.)
Twelve members. No further particulars given.

VIII. FATS AND OILS.

Association of German manufacturers of stearine candles. (Verelnlgung der
Stearln-Kerzen-Fabrlkanten von Deutschland.) Neuss a. Rh. (headquar-
ters), extends over the whole of Germany. Founded 1899.

Association of German petroleum producers. (Verelnlgung deutscher Petro-

leum luteressenten.) Pounded 1912. Headquarters, Berlin.
•International committee for the protection of the Interests of the European

oil Industry. (Internationales Kmlte zur Wahrung der Interessen der
europaeischen Oellndustrle.) Brussels, Belgium. Founded 1912.

•Petroleum syndicate of Germany and western Gallcla. (Deutsch-West-
galfzisches Petroleumsyndlkat.) Founded 1909.

Pool of manufacturers of matches. (Preiskonventlonder Zuendholzlndustrie.)
Founded 1912. A syndicate of manufacturers of matches has been founded
and dissolved In 1910.

Foodstuffs, etc.

•Industrial Spirit Syndicate. (Zentrale fuer Splrltus Verwertung.) Head-
quarters, Berlin. Founded 1899. Controls the German production of In-

dustrial alcohol, alcohol for consumption, also vinegar. The agreements
of the syndicate cover exports.

II. STARCH.

•German association for the sale of starch In Berlin. (Deutsche Staerke-
Verkaufsgesellschaft Berlin G. m. b. H.) Founded 1901. Controls the
north German market. Seventy-nine members.

III. snoAE.

There exist various sugar syndicates of local Importance. Many of the
cartels named in the Government report of 1905 have been dissolved.
There are, however, new formations.
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The same observation applies to the cartels formed In the production
of beer.

V. VARIOUS INDUSTRIES.

There are cartels of dried vegetables, milk, rice, yeast, high-grade
liqueurs, and also various syndicates in the milling industry.

Coal Industry.

Coal syndicate of Rhineland and Westfalia. (Rheinisch-Westfaelisehes Kohl-
ensyndikat. ) Headquarters, Essen-Ruhr. Founded 1893. Membership:
1905, 87 mines, with a combined yearly output of 75.5 million metric tons
of coal; 1911, 68 mines, with a combined yearly output of 78.2 million
metric tons of coal. The yearly output of the syndicate reached in 1910
almost 60 per cent of the whole output of coal in Germany. This Js the
most important cartel in the German coal-mining industry. Besides the
coal syndicate of Rhineland and Westfalia, there exist two coal syndicates
in Silesia and Saxony. There are, furthermore, various syndicates in the
lignite industry of lesser importance.
The Prussian Government made different attempts to enter the coal

syndicate of Rhineland and Westfalia, which proved unsuccessful. There
have been also rumors that the Prussian Government planned an organiza-
tion of this coal cartel by legislation similar to the potash law. But so far
this plan has not been realized.

There are also various cartels of coal dealers.

Earthenware, China, Poroei/Ain.

United earthenware factories of Bonn (ltd.). (Vereinigte Steingutfabriken
Bonn 6. m. b. H.) Founded 1905. Seventeen members.

Earthenware works of Rhineland. (Rheinische Steinzeugwerke. ) Cologne
(headquarters). Seventeen members. Organized 1902.

tTnited earthenware manufacturers of the Oberlausltz. (Vereinigte Oberlau-
sltzer Tonwarenfabrikanten.) Founded 1900. Silesia. Eleven members.

Association of earthenware manufacturers of Saxony and Thuringia. (Ver-
kaufsvereinigung saeschsisch-thueringischer Tonondustriellen.

)

Association of German manufacturers of tile stoves. (Verband deutscher
Kachelofenfa brikanten.

)

Association of German manufacturers of porcelain (ltd.). (Vereinigung
deutscher Porzellanfabriken G. m. b. H.) Headquarters, Berlin. Founded
1900. Sixty-six members.

International cartel of the porcelain, beads, and button Industries. (Interna-
tionales Kartell der Porzellan, Parlen, und Knopfindustrie.) Founded
1909.

Cartel of kaolin works of central Europe. (Kartell mitteleuropaeischer
Kaolinwerke.) Founded 1907.

Association of manufacturers of fireproof products. ("Vereinigung von Herstel-

lern feuerfester Produkte.) Organized 1906.

Association of manufacturers of earthenware in Bavaria. (Bayerischer Tonln-
dustrieverband. ) Organized 1906.

Syndicate of cla.v sewer pipes. fSteinzeugroehrensyndikat. ) Headquarters,
•Cologne. Organized 1911.

Brick, Stone, Clat, and Cement.

I. BRICK industry.

•Association of German syndicates for the sale of bricks. (Verband der

deutchen Ziegelverkaufsvereinigungen. ) Founded 1913. Consists of 30

cartels of local character; 132 cartels (of more or less local character)

are mentioned In the German Government report on cartels in the brick

industry in 1905.
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II. CEMENT.

•Cement syndicate of Rhineland and Westfalia. (Rheinisch-Westfaellsche*

Zementsyndikat.) Founded 1913. Includes 36 of 51 works. Controls pro-

duction in Rhineland and Westfalia.
* Portlaild Cement Syndicate of Northwestern and Middle Germany. (Aktlen-

gesellschaft Nordwest-Mltteldeutsches Portland Zement Syn. Founded
1900. Includes 59 firms in Germany and Holland. Headquarters Han-
nover.

Association of Portland cement works in Silesia. (Verband Schlesischer

Portland Zement Fabriken.) Founded 1893. Headquarters Oppeln.

Eight firms. The cartel includes exports amongst its activities.

Besides these are some minor cartels in the German cement industry,

mostly of local importance.

III. STONE AND LIMESTONE.

Association of South-German limekilns (ltd.). (Verband Sueddeutscher

Kalkwerke G. m. b. H.) Founded 1903. Headquarters Bruchsal (Baden).

Includes 17 firms in southern Germany.
Association of Westfalian limekilns (ltd.). (Westfaellscher Kalkverein

G. m. b. H.) Founded 1911. Headquarters Nuernberg.

Besides these there are still various other cartels in the lime industry,

of local importance only. The same may be said of the stone industry,

where a cartel covering the whole of the industry has been planned but

not yet realized.

Amongst the more important cartels In the stone Industry may be men-
tioned :

Association of German granite works. (Verband deutscher Granitwerke.)
Founded 1913. Agreement with the Scandinavian granite cartel.

SsTidicate of plaster of Paris works. (Syndlkat der Gipswerke.)

Paper Industry.

New syndicate of colored postal card manufacturers. (Neue Chrompost-
kartenkonventlon.) Founded 1913.

Association of German manufacturers of printing paper. (Verband deutscher
Druckpapierfabrikanten.) Founded 1900. Thirty-three members.

Association of pulp manufacturers of Silesia. (Verband schlesicher Holzstoff-

fabrikanten.) Hirschberg (Silesia). Founded 1894. Sixteen members.
Association of south German manufacturers of pulp. (Verband sueddeutscher

Holzstofffabrikanten.) Headquarters Munich. Thirty-four members.
Founded 190S.

Association of German manufacturers of envelopes. (Verein deutscher Brief-

umschlagfabrikanten.) Founded 1900. Twenty members.
Association of manufacturers of paper free from wood pulp. (Verband der

Fabrikanten holzfreier Papiere.) Headquarters Berlin. Founded 1912.

Association of manufacturers of paper boxes. (Verband der Paltschachtel-
fabrikanten. ) Headquarters Berlin. Founded 1904.

Syndicate of German manufacturers of paper boxes. ( Zentralverband deut-

scher Kartonnagenfabrikanten.) Headquarters Nuernberg. Founded
1908.

Association of German manufacturers of paper bags and paper goods. (Ver-

band detitscher Tueten- und Papierwarenfabrikanten.) Headquarters Sol-

ingen. Pounded 1911.

Pool of south German manufacturers of paper bags. (Preiskonvention sued-
deutscher Tuetenfabrikanten.) Headquarters Karsruhe. Founded 1911.

Association of German manufacturers of wall paper. (Verein deutscher Tape-
tenfabrikanten. ) Headquarters Chemnitz (Saxony). Forty-three mem-
bers in Germany, four in Austria. Founded 1896.

Wall-paper industry syndicate (ltd.). (Tapetenindustrie A. G.) Altona-Otten-
sen. Founded 1908.

Graphic Arts.

•Association of chemicographic works in Germany. (Bund der cheml-
graphischen Anstalten Deutschlands.) Berlin. Founded 1913.

• Syndicate of manufacturers of bromsilver cards. (Bromsilberkarten Koo-
vention.) Leipzig. Founded 1909.
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• Association of manufacturers of chromolithographic postal cards (ltd.)- (Ver-
einigung chromolithographlscher Postkartenfabriken.)

•Syndicate of photograpliic paper. (Photopapierverband.) Berlin. Founded

Association of German and Austrian graphic works. (Verband der deutschen
und oesterreichischen Reproduktlonsanstalten.) Founded 1907. Photo-
graphic po&tal cards.

Glass Indtjstet.

• Crude glass syndicate of Rhineland-Westfalia. (Rhelnisch-westfaelischea
Eohglassyndikat.

)

•Association of German manufacturers of mirror glass (ltd.). (Verein deut-
scher Spiegelglasfabrlkanten) G. m. b. H. Cologne. Seven members.
Founded 1894.

•Cut glass syndicate (ltd.). (Facette Glas Convention G. m b. H.) Head-
quarters Fuerth (Bavaria). Six members. Founded 1899.

•Association of manufacturers of white hollow glass in Western Germany (ltd.).

(Vereinigung westdeutscher Hohglasfabrikanten) G. m. b. H. Bonn
(Headquarters). Eight members. Founded 1904.

•Association of plate glass furnaces in Rhineland and Westfalia (ltd.).

(Verein der rheinisch-westfaelischen Tafelglashuetten G. m. b. H.) Bonn
(Headquarters). Two members. Founded 1902.

•Syndicate of German manufacturers of glass marbles. (Syndikat deutscher
Glasmaerbelfabrikanten.) Coburg (Thuringia). Nine members. Founded
1904.

• International Association of manufacturers of mirror glass. ( Internationaler
Spiegelglasverband.) Founded 1908.

•Association of German lamp-glass furnaces. (Verband deutscher Beleuch-
tungsglashuetten. ) Dresden. Founded 1908.

•Association of German pressed glass furnaces (ltd.). (Verelnignng der deut-
schen Pressglashuettenwerke G. m. b. H.) Dresden. Founded 1908.

• Syndicate of plate glass manufacturers in Saxony. (Verkaufssyndikat der
saeschsischen Tafelglasindustrlellen.) Dresden. Founded 1907.

•United bottle furnaces (ltd.). Vereinigte Flaschenhuetten G. m. b. H.)
Saarbruecken. Three members. Founded 1904.

•United manufacturers of watch glass (ltd.). (Vereinigte Uhrglasfabriken
G. m. b. H.) Straussburg (Alsace). Four members; includes France.
Founded 1904.

United manufacturers of glass stoppers. (Vereinigung der Flaschenverschluss-
Fabrikanten.) Berlin. Twelve members. Founded 1892, reorganized 1905.

•Association of German manufacturers of stained glass. (Verband deutscher
Glasmalereien.) Founded 1906.

•Association of German manufacturers of bottles. (Verband deutscher Fla-

schenfabriken.

)

European Syndicate of manufacturers of bottles (ltd.). (Europaeischer Ver-

band der Flaschenfabriken G. m. b. H.) Founded 1907. Berlin.

•Syndicate of German champagne bottle furnaces (ltd.). Verband deutscher
Champagnerflaschenhuetten G. m. b. H.) Stuttgart. Founded 1907.

•Association of manufacturers of window glass. (Vereinigung deutscher Fen-
sterglasfabrlkanten.) Bonn. Founded 1907.

Leather and Rttbbeb.

i. i.eatheb.

•Association of German horsehide-leather manufacturers. (Vereinigung deut-

scher Rosslederfabrikanten.) Founded 1904. Thirty-one members.

•Association of syndicates of German tanners. (Verband deutscher Haeute-

vereinjgungen.) Leipzig.

•Association of German manufacturers of leather goods and traveling neces-

sities. (Verband deutscher Lederwaren- und Reiseartikel Industrleller.)

Founded 1907. _ • . ^ „ ..,„.,„
• Leather Jobbers Syndicate. (Lederhaendler Konvention.) Founded 1913.

n. BtTBBES.

•Syndicate of manufacturers of rubber dolls. .(Gummipuppen Konvention.)

Berlin. Four members. Founded 1904.
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* Syndicate of manufacturers of rubber balls. (Ball Konvention.) Harburg
a. Elbe. Seven members. Founded 1893.

* German syndicate of jobbers In rubber balls. (Deutsche Ball Konvention
fuer Grosshaendler. ) Harburg a. Elbe. Fifteen members. Founded 1901.

•German rubber-shoe syndicate. (Deutsche Gummishuh Konvention.) Founded
1900.

•Association of manufacturers of rubber coats. (Verelnigung der Gumml-
mantelfabrikanten.) Hamburg. Founded 1910.

* Syndicate of German manufacturers of rubber cloth. (Verband deutscher
Gumml-Webwaren Industrieller. ) Barmen. Founded 1913.

Ieon Indtjstkt.

I. lEON OBE, ETC.

* Ore mines syndicate. (Brzgrubenverband.) Founded 1906. Cologne. Yearly
output about 150,000 tons of copper, 300,000 tons of lead, 500,000 tons of

zinc, 4,000,000 tons of Iron ore.
* Syndicate for sale of hematite ore In Slegerland. Founded 1894. Thirty-

five firms. Headquarters Slegen.

II. PIG ntoN.

* Syndicate of German furnaces. Organized 1910 (the former pig-iron syndi-

cate was dissolved in 1908). Headquarters Essen-Ruhr.

III. CAST STEEL, CAST AND WEOtTGHT IRON.

Steel syndicate (ltd.). (Stahlwerksverband A. G.) Headquarters Duessel-
dorf. Founded 1899. Reorganized 1904. Combined recently with the
Oberschlesischer Stahlwerksverband. Steel syndicate of upper Silesia.

(Founded 1895.) Grants export premiums.
* Syndicate of German manufacturers of wheels and axles. (Verein deutscher

Radsatzwerke.) Headquarters Duesseldorf. Organized 1888. Nineteen
members.

•Association of German tire rolling mills. (Verein deutscher Radreifenwalz-
werke.) Duesseldorf. Organized 1888.

* Syndicate of manufacturers of center supports for rails. (Drehstuhl Gemein-
schaft.) Eschweller. Organized 1888.

•Syndicate of manufacturers of slide chairs for rails. (Gleitstuhl Gemein-
schaft.) Plettenburg (Westfalla).

•Association of wrought-iron mills of Rhlneland-Westfalla. (Verelnigung der
Rhelnish-Westfaelischen Schweisseisenwerke.) Hagen CWestfalla). Organ-
ized 1897.

•Association of band iron rolling mills in Rhlneland-Westfalla. (Verelnigung
Rheinisch-Westfaellscher Bandeisenwalzwerke.) Organized, 1896.

IV. SHEETS AND PLATES.

Syndicate of manufacturers of shipbuilding steel. ( SchlfEbaustahl-Verel-
nigung.) Essen-Ruhr. Organized, 1897.

* Black plate syndicate. Schwarzblechvereinigung. Cologne. Organized, 1902.
* White plate syndicate. Weissblech-Verkaufskontor. Cologne. Organized,

1862.
* Association of manufacturers of pickled iron sheets. A''erband der Fabrlkanten

gebeizter Eisenbleche. Hagen (Westfalia). Organized, 1892.
* Nickel- Steel Armor Plate Combine.
•Association of manufacturers of thick sheet iron of Upper Silesia. (Ober-

schlesischer Grobblechverband.) Berlin.
* Association of manufacturers of tin cans in Braunschweig. (Verein braun-

schweigischer Blechdosenfabrlkanten.) Braunschweig. Organized, 1S93.
* Association of German manufacturers of tin boxes. (Verelnigung deutscher

Blechemballagefabrikanten.) Organized, 1913.

V. WIRE.

* Syndicate of German wire rolling mills. Verband deutscher Drahtwalzwerke.
Berlin. Organized, 1901.

•Association of German manufacturers of wire netting (sales oflice). (Ver-
kaufsstelle des Veveins deiitscher Draghtgeflecht-Fabrlkanten.)
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Association of manufacturers of wire goods. ( Verein der Drahtwarenfab-
rikanten.) Hagen (Westfalia). Organized, 1903.

Syndicate of manufacturers of cables in Rbineland-Westfalia. (Syndikat der
saemtlichen Drahtseilfabrlkanten des rheinlscb-westfaellsclien Bezlrks.)
Organized, 1909.

Association of German cold rolling mills. ( Verband deutscher Kaltwalzwerke.)
Hagen (Westfalia). Organized, 1908.

Syndicate of anvil works. (Verband der Amboswerke.) Organized, 1908.

VI. TUBES AND PIPES.

* The Government report of 1905 gives a list of cartels in the German tube
industry. The more important ones of these dissolved, however, in the
meantime and attempts of reorganization proved hitherto unsuccessful.
Amongst the existing cartels in this industry may be mentioned

:

Syndicate of manufacturers of corrugated flue tubes. (Wellrohrverband.)
Essen-Euhr. Organized, 1909.

Sewer pipe syndicate. (Abflussrohr Syndikat.) Organized, 1909.
Sales office of ribbed pipes. (Deutsche Rippenrohr-Verkaufsstelle. ) Organ-

ized, 1910.
Association of manufacturers of cast pipes. (Deutscher Gussroehren-Vier'

bandi) Organized, 1911.

International agreement of pipe rolling mills. (Internationales Abkommen
der Roehrenfabrikanten. ) (1907.)

Bar iron syndicate. ( Stabeisenkonvention. ) (1909.)

VII. HARDWARE, ETC.

Association of German stove manufacturers. (Verband. deutscher Herdfab-
rikanten.) (1912.)

Syndicate of manufacturers of vises. (1907.) Hagen (Westfalia).
Association of German spring steel works. (Verband deutscher Federstahl-

weike.) Organized 1902. Hagen (Westfalia) spring steel for corsets,

etc. Exports also.

Association of enatuel works in western Germany. (Verband westdeuscher
Emaillierwerke. ) Organized 1913.

Association of enamel works in central Europe. (Verein mltteleuropaei-
scher Emaillierwerke.) Organized 1907. (Includes enamel works in Ger-
many, France, Italy, Austria-Hungary.)

Association of manufacturers of tools, hardware, domestic and kitchen uten-
sils. (Verband der deutschen Werkzeug Eisenwaren- Haus- und Kuech-
engeraetefabrikanten.) Organized 1909. Remscheid.

•Association of German manufacturers of steel bottles. (Verein duetscher
Stahlflaschenfabrlkanten. ) Duesseldorf

.

Sales office of gas pipes Duesseldorf. ( Gasrohrverkaufsselle Duesseldorf.)

Association of German brass works. (Wirtschaftliche Vereinigung deutscher
Messingwerke. ) "Organized 1913. Includes 90 per cent of all German brass

works.
International lead syndicate. (Internationale Bleikonvention. ) Organized

1909.
Association of lead pipe works. (Bleiroehrenverband.) Organized 1901.

(Organized 1913.)

Export association of German zinc works. (Ausfuhr-Vereinigung deutscher
Verzlnkereien.) Organized 1910.

Aluminum syndicate. (Aluminium syndikat.) Organized 1910.

c International association of zinc works. ( Internationaler Zinkhuettenver-

band.) Organized 1910.

Sales office of the united zinc rolling mills of Silesia. (Verkaufsstelle der

Vereinigten schlesischen Zinkwalzwerke.) Berlin. Organized 1904.

Association of manufacturers of tin foil. (Verband der Zinnfolienfabri-

kanten.) Berlin. Organized 1899. •

Sales office of the Copper Plate Association (Ld.). (Verkaufsstelle des Kup-
ferblech Verbandes G. m. b. H.) Organized 1904. Kassel. 28 members.

Sales offices of the German Copper Wire Syndicate (Ld.) (Verkaufsstelle

des deutchen Kupferdraht-Verbands G. m. b. H.) Organized 1901.

Cologne.
Sales office of the German Copper-pipe Association (Ld.) (Verkaufsstelle des

deutchen Kupferrohrverbandes G. m. b. H.) Organized 1904. Cologne.
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Clock and Watch Industry.

• Clock-hand syndicate. (Zelger Konvention.) Organized 1902. VUllngen
(Baden).

• Association of manufacturers of watch chains. (Vereinigte Kettenfabri-
kanten.) Organized 1905. Pforzheim (Baden). Includes Germany, Swit-
zerland, and the Scandinavian States.

•Association of German manufacturers of silverware. (Verein deutscher
Silberwarenfabrikanten.) Organized 1903. Berlin.

• Pool of manufacturers of Gablonzer jewelry. (Prelskonvention der Fabrl-
ken Gablonzer Artikel). Organized 1907.

VAEIOTTS INDUSTBIES.

• German asbestos syndicate. (Deutsches Asbest Syndikat) Dresden. Or-
ganized 1905.

• Sales office of the united manufacturers of electric lamps. (Verkaufsstelleder
vereinigten Gluehlampenfabriken G. m. b. H.) Berlin. Organized 1903.

•Sales office of the united linseed oil mills of the Lower Rhine. (Verkaufs-'
Btelle der vereinigten niederrheinischen Leinoelmuehlen Krefeld. Organ-
ized 1900.

Note.

• Prof. Robert Uefmann, " Kartelle und Trusts," Stuttgart, 1910, p. 29.



Exports from Oermamy to Vnitei States, 1912.

Exports from Germany to the United States in 1912, compiled from offlciai German sources (AusWftftlger
Handel des Deutschen Eeiehes). Products of industries wholly or largely controlled by sylldicites IB
Germany.)

Article.

Quantity, hun-
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Exports from Qermany to Vtiited States, 1912—Continued.

Article.

Quantity, hun-
dreds of kilo-

grams (100
ldlos=220
pounds).

Value, marks
(1 maTki>
24 oents)<

Pottery
Glass and manufaotiu'es ol glass.
.Iron and manufactures of iron
Aluminum and manufactures of aluminum
Lead and manufactures of lead
Zinc and manufactures of zinc
Tin and manufactures of tin
Nickel and manufactures of nickel
Copper and manufactures of copper
Other metals and manufactures of other metals.
Machinery
Electrotechnical implements

21,372,800
7,036,400

35,133,800
134,600
149,600
651,800

1,936,600
44,600

1,365,000
395,600

9,673,500
217,200

18,139,000
9,243,000
20,901,000

484,000
192,000
669,000

6,925,000
191,000

4,667,000
4,384,000
17,406,000
1,543,000

TRWSTS AND SYNDICATES IN FRANCE.

Trust organization has not attracted as much attention In France as in

Germany or the United States, but nevertheless it has developed very widely
' there and has had a long period of growth.

The iron industry is especially well syndicated. There are many organiza-
tions among the foundries of special districts, such as the Northern Foundry
Syndicate, the Iron Rail Cartell, and
Syndicate of Longwy (real name, Oomptoir Metallurgique (cast iron) de

Longwy).—This syndicate is one of the best known in France. Founded 1876
It included then 4 establishments, with 11 furnaces. Its aim was to struggle
against the importation of foreign cast iron, to reduce expenses of sale, to study
technical Improvements in the Industry, to make agreements for the purchase
of fuel, and to seek every means for widening the market and increasing the
prosperity of the Lorraine establishment by improving the well-being of the
work people. In 1879 it added to itself the Metallurgique Society of the upper

,
Moselle, and from time to time other establishments were added, until in 1905,
at the renewal of contracts, 40 establishments were included in the agreement,
practically all large furnaces of the Moselle region. The syndicate is of that
type which conducts a Central bureau of sale, and limits both production and
sale on the part of Individual companies. The syndicate controls about one-
seventh of the cast-iron industry of France.

Iron Rail Syndicate.—Organized in 1896 this syndicate is the next most pow-
erful after that of I/ongwy. Its purpose is to control the entire market, espe-
cially to protect the less favorably situated establishments of the center and
south of France. Its policy is a delimitation of territory and regulation of
sale. The territory of sale is divided into two zones, and the sales of com-
panies within these zones are restricted therein on penalty of increased price,
but within each zone free competition is left. The syndicate included 20 estab-
lishments in 1909. There were only 7 Important outsiders, although some of
these were large. Even thus the syndicate had an important effect on the
industry. The object of the syndicate is expressed as " the purchase and sale
on commission, In France and other countries, of iron and steel bars, beams,"
etc. The principle of common sale is pursued. Later a special syndicate was
formed to specialize on foreign sales.

The Sugar Refining Syndicate.—This was the result of protective legislation.
The terms are not exactly known, but probably Included a policy of price fixing
and the allotment of shares of production to the constituent companies. Re-
cently the syndicate disappeared, in view of the Brussels convention. The
French syndicate suffered from a too rapid increase of capitalization, on ac-
count of which many of the refiners had to shut down or turn to distilling.
Petroleum syndicate.—Organized, 1885, by combination of three large firms,

it controlled the exclusive sale In France of the American Standard Oil Co.,
and had also a monopoly of the sale of Russian oil. France was divided into
four zones of sale, and the prices for each zone were definitely determined to
repress competition and ruin Independence. A rate war ensued. There is still

some competition from the Soclete Industrielle des Petroles.
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Chemical industry—Establishment of St. Gobain.—This syndicate is th« fore-
most luuuutacmriiig ceutei- ot tbe world for plate glass and chemical products.
It includes 30 establishments, of which 22 are in France and 3 in Germany.

Plate glass.—For the manufacture of plate and other glasses it has an
understanding with three other houses—the Glass Co. of Jeumont, the Glass
Co. of Aniche, and that of Boussons sur Sambre. The syndicate conducts a
general bureauof sale with four distinct offices.

The chemical trusts.—The chemical industry is universally syndicated in
France. The manufacturers of Iodine combined very early to buy raw mate-
rial at a common price. Provincial syndicates were bound together in a gen-
eral syndicate which controls the world market. There are also syndicates
of alum, white lead, chemical fats, acids, and other products. Arrangements
exist for the sharing of markets. A syndicate has also regulated the relations
between the manufacturers of candles and of stearine for several years. The
aluminum syndicate has become international; dissolved in 1908 it was re-

organized in 1912, and now includes French, Swiss, English, and Canadian
interests.

The coal trust of the north.—The French coal industry is concentrated in
the district of the " Nord," the north of France. Two-thirds of all the coal
mined in France is produced in this district. In 1908 a production of 24,000,000
tons was shared among 24 miners' companies in this district, of these the 9 most
important produce about 20,000,000 tons. Founded in 1901 for one year, it was
then continued to 1914. In 1908 the outside companies had a production of
8.000,000 tons, the members of the cartel twice as much—thiit is, the cartel
controlled 67 per cent of the output. Furthermore, the independent companies
follow the price of the cartel. The aim of the syndicate was to assure the
regulation of production. To this end it established bounties on exportation in
times of overproduction, and assigned to each company a proportion of the
total sale.

Paper Association of Limousin.—This was founded in 1899 by the amalga-
mation of 7 paper mills, to which were shortly added 8 more. It controls
80 per cent of the paper production of the region, has been able to effect a
slight increase of price, an increase in the specialization of labor, and a de-

crease in the cost of production.
The Western Salt Trust.—This syndicate was the result of fierce competition

among a large number of comparatively small proprietors. Founded in 1901,

with its headquarters at La Rochelle, with a variable capital and membership,
it aims to concentrate the sale of salt of the western sale district and to keep
level prices and wages. Each member sells all salt produced to the syndicate.

A minimum price is established and production is limited. By these means the

price was quickly forced up from Frs. 5.00 to Frs. 25.00 per ton and main-
t;iiued even during overproduction. In 1007 the Western Salt, Society was
founded to back the syndicate financially.

The Ruhhrr Trust {Chambre Syndicate Francaise du Caoutchouc).—This
syudicate was founded in 1S63, and Included nearly all the manufacturers of

iiidia rubber, gutta-percha, oilcloths, imitation leather, etc. In 1885 it was
reorganized, after the law of associations of 1884. It is interested in tariff

revision, treaties of commerce customs, and international postage conventions.

TEXTILE SYNDICATES.

Cotton Spinning Cartels.—These have made their policy regulation of pro-

duction by means of bounties on exports in times of overproduction, mainte-

nance of price, and the limitation of production. In this policy they were
especially successful in the period 1899-1007. In 1899 the French cotton-spin-

niug committee was formed to remedy the depression resulting from the heavy

stocks of 1899, and reorganized for the same purpose in 1905. In its attempt

to reduce production the trust was not always successful, on account of the

opposition of the manufacturers. In such cases restriction could only be

encouraged by penalties for production over the maximum. The policy of

bounties on" exportation proved more eflicacious, is is shown by the sudden

increase of exports, in 1899, in the accompanying table:

Kilograms.

1898 •">' ""•'

-.Q09 __ __ 2,196,000

loiio ::::::::::::::::::: 1. f-™. ooo

1901 1. 282, 000
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in the cotton famine of 1904, dausfid by the action of Aihetlc&n specillatqrs,

the trust seems to have been successful In restricting production and keepmg

prices at a level. ,, ^ ^ ^ . ido-t
A similar cartell exists In the linen industry. It was founded m 1887;

reorganized in 1899. It followed the same policy as the dotton-spinnmg in-

dustry. .„ . J 4.

There is also a powerful cartel in the silk industry.

Dyers' Trust.—The so-called Dyeing Trust of Thaon occupies a strong posi-

tion in the finishing, dyeing, bleaching, and printing and exercises an effective

restraint on competing firms. It was formed by the amalgamation of two large

firms—that of Thaon-Givars ahd of Notre Dame de Bondeville—with a com-

bined capital of 4,000,000 francs.

CONCLUSION.

These examples iUustrate the strong tendency toward the development of

cartels which exists in France to-day. Thought especially strong in the coal

and metal Industries and in the Lyonnaise silk industry, where they control

prices and production, the cartels are found in numerous other industries.

Their general purpose is to diminish competition and to maintain remunera-

tive prices. In pursuit of this aim they use various tactics, according to the

nature of the industry and the cohesive strength of the combine. In their

simplest form the cartels confine themselves to fixing common prices. In their

next stage of development they attempt to control production as well as price.

The policy here is usually one of limitation of production, fixing of common
prices, though hberty is sometimes left to set individual prices. The next

step is to limit the price of raw material, a price being fixed which the members

of the syndicate agree not to exceed. Fourthly, the cartel makes arrangements

to share profits, and if it is very strongly organized it can even proceed so far

as to share profits and losses above and below normal production in proportion

to the share of production of each individual firm. In its most complete and

well-origanized form the cartel establishes a common bureau of sale or

comptoir de vente, through which all the sales of the trust are made, the

business being distributed according to a standard such as the proportionate

production of each firm or the number of shares held in the combine or the

geographical position of the firm with reference to the orders.

Tetjsts and Syndicates in England.

The Portland Cement Trust.—The Associated Portland Cement Manufacturers

was organized in July, 1900. It included 27 out of 31 firms and had agreements
with other firms. The number of outsiders has since increased, but the trust

remains a dominant factor in prices when it is secure from foreign competition.

The policy of the trust is to keep the prices above the foreign prices plus the

cost of freight which would be involved in bringing foreign cement to England.
While its powers are subject to certain limitation, it exerts a great influence

in the trade.

The Steel Associations.—The steel industry is largely divided between two
main rivals, the Scotch Steel Makers' Association and the North of England
Makers. These have entered into an agreement which secures to each exclusive

rights to certain territories and maintains prices there.

Scotch domestic prices.
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There was much complaint of "dumping" In Ireland, the products of the
two companies were sold there at much lower prices than In English markets
Where the price could be uphplfl. Much of the exports goes to Ihdia, Japan,
Australia, and Canada.

Tin-plate combine.—This was organized In 1906 as the South Wales Steel
Makers Association. The production js concentrated in South Wales. Though
there is a definite organization, it has been difficult to maintain the price agreed
upon on account of German competition.
At present a fair part of the steel and iron trade is organized on monopolistic

lines, including such industries as ship and boiler plates, galvanized plates,
tin-plate bars and rails, but the entire crude-iron and the manufacture of billets,
blocks, iron bars, strap-iron angles, tubes, etc, were free from monopolistic
organization us late as 1909, although such organization could be expected at
ajiy time.
Wall Paper Trust.—In 1900 wall-paper manufacturers entered Into an agree-

ment, including 31 wall-paper factories. This was called the Wall Paper Manu-
facturers (Ltd.). This company also had three other agreements with outside
firms. It controlled 98 per cent of the production of wall paper and other
decorative materials. In 1908 there were only seven outsiders. The combine
has been instrumental in preventing such a decline in prices as might result
from home competition.

Cable Malcers' Association.—Organized 1908, with the object of maintaining
a minimum -price and thereby avoiding deterioration of quality, such as would
result from free competition. The combine controls 90 per cent of cable pro-
duction. Recently there have been increasing imports from foreign countries,
and a counter organisation of consumers has been formed.

Locomotice ITrMsi.—English locomotives enjoy a practical monopoly of the
English market on account of the peculiar requirements of the English railroad.

In 1903 the North British Locomotive Co. was formed by the amalgamation
of free undertakings, and has held a dominant position ever since. In 1908,
11 firms, including this company, combined to secure economy in working and
controlled the English market, although several railroad companies have built

their own locomotive works.
Whisky Trust.—^Tbis one of the commodities in which England not only main-

tains a monopoly in the home market, but, on account of the excellence of the prod-
uct, has secured a flourishing export trade which suffers from little competition
on the part of other countries. In 1877 the Distillers Co. (Ltd.) was formed by
the amalgamation of six Scotch firms. In 1902-3 this amalgamation absorbed
three more distilleries and a half of the most important Irish distilleries. In
1907 the Vauxhall Distilling Co. was acquired. Thus, finally 17 distilleries in

England, Ireland, and Scotland were Included in the combine. In 1907 the
Scotch combine was strong enough to raise the price, thus making evident its

dominating position over the whole whisky production of Great Britain.

Industrial spirit trust.—This had its origin in the fusion of seven Scotch
firms into the Distillers' Co. in 1877. For many years concentration has been
at work in the industry. After 1903 foreign competition declined and a strong

combination soon developed, In November, 3907, the Industrial Spirits Supply
Co. was organized. This included 7 firms, 1 outside firm entering into the agree-

ment. Definite regulation of output and sales replaced previous loose agree-

ments by means of a common sales bureau, through which the company man-
aged the entire sales of industrial spirits produced by the allied companies.

The production of each company was restricted according to the number of

shares held and orders were distributed after considering freights. There has

since been an agreement among buyers of methylated spirit as to minimum
prices, so that the industries definitely organized from the raw material up.

There is still a possibility of foreign competition, which is the sole restriction on

price manipulation by the combine.

International tobacco monopoly.—This is an Anglo-American trust. In 1901

the Imperial Tobacco Co. was formed, including the 13 chief English firms,

for the purpose of struggling against American competition. In 1902 this strug-

gle became more acute. The English company bought up several more smaller

firms, while the Americans organized Ogdens Ltd. and the British Tobacco Co.

Thereupon an agreement was entered into between the American Tobacco Trust

and the English and American companies in Ehgland, forming a third com-

pany for export trade—the British-American Tobacco Co.—of which The Im-

perial Tobacco Co. was to hold one-third of the shares and the American
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branch two-thirds. Branch trusts have since been organized in Australia,

Canada, and South Africa.
Briiish unci international steel rail syndicate.—This industry was concen-

trated in a few hiinds much earlier than the rest of the heavy iron industry, a
process which went on simultaneously in all countries. lu 1883 the Inter.-

iialional Rnil Syndicate was formed in conjunction with German and Belgian
manufacturers. In 3905 the United States, England, Germany, Belgium, and
France were included in a steel rail agreement. In Jlay, 1907, this agreement
was renewed for five years and was joined by Russia. Under the provisions
of the syndicate England enjoys the fullest security from foreign competition,
from which she hnd suffered severely in the period before the international
agreement, especially from " dumping " on the part of American firms. The
syndicate has Iiad a marked influence on English prices. In 1907 there was a
rise from £Q 15s. to £7, while Aujerican home prices were only £5 12s. In
1909 there was an amalgamation with two important rail makers, by which
the exclusion of domestic eompelition was more than ever assured.
Soda trust.—In 1S90 the Limited Alkali Co. was formed, including 48 firms.

These used the so-called Le Blanc lu-ccess. They suffered from much competi-
tion from German manufacturers who used a cheaper process, and especially

from the great English Brnnner Mond Co., which used the German process.
In 1900 the first steps were taken toward an international agreement, and in

1906 a really strong agreement was entered into which included the English
Alkali Co. and certain continental manufacturers and the Brunne'r Mond Co.,

which was allied with the Solvay Co., which was at the head of the German
Cartel.

Salt Trust.—The English salt industry stands next to that of the United
States in importance and enjoys the monopoly of home trade and has an im-
portant export tr.ide. In 1888 the Salt Union was formed by a combination of

64 firms with combined capital of £5,000,000 and headquarters at Liverpool.
This combine controlled 90 per cent of production and effected an enormous
Increase in price, which, however, declined again in the nineties. In 1907 the
Salt Union controlled a production of 909.000 tons out of a total output of
1,984,056 for the United Kingdom. In 1906 a combination was brought about
between the Salt Union and outsiders, which was called the Northwest Salt Co.,
and now regulates the sales of the constituent concerns. A quota of production
is allotted to each maker on a tonnage basis. Each firm is represented in the
syndicate by a director, the Salt Union by two. The combination has had an
appreciable effect on home prices. It has an almost absolute power over prices
and treats different markets differently according to the Interests of the com-
pany. There have been many complaints of " dumping " on the other side of
the Atlantic.
The Fine-Cotton Spinners and DouUers' Trust.—Owing to the superiority of

the English product in this industry, it has been very firmly entrenched against
foreign competition. This is true in general of textile products in England with
the exception perhaps of silk weaving, in which there has been increased com-
petition recently in the cheaper qualities. The low price at which the English
manufacturer has been able to sell is also responsible. In 1898 the Fine Cotton
Spinuers and Doublers' Association was organized by an amalgamation of 31
firms. This combine has been most successful and soon practically controlled
English production.
Sewing-Cotton Trust.—la 1895-96 four sewing-cotton firms amalgamated with

J. & P. Coates, with whom they had been allied for years by snles agreements.
In 1897 the English Sewing Cotton Co was formed by 20 smaller outside firms,
and to these more firms were added In 1899, the total capitalization of the
company being £3,000,000. There were still two rivals, but Coates held shares
in these. At the same time there was formed the American Thread Co., but in
this the English associations held a commanding interest. The English Tread
Trust thus became international and was extended to include branches in
Spain, Canada, and Russia. Conflicts about sales between the English com-
panies led to the foundation of the Central Thread Agency to distribute sales.
Bleaching and Dying Trusts.—In 1900 the Bleachers' Association was formed,

including 58 firms. In 1898 the Bradford Dyers' Association was formed. Both
of these resulted from local monopolies. In 1903 the monopoly of the Dyers'
Association was made complete, much more complete than that of the Bleachers'
Assciation. The Dyers announced their avoidance of a policy of raising prices
and attacking outsiders.
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In 1900 the Cotton and Wool Dyers' Association was formed, comprising 48
members. This combine was much less successful financially and in fixing
prices than the Bradford Dyers.

Calico Printers' Trust—In 1899 an amalgamation was brought about in the
calico printing industry, including 46 firms. These firms were individually of
varying strength, but together they controlled the production of 85 per cent
of the calico made in England. They thus become a power with which no
single firm would dare to compete, and since the English calico trade is secure
from foreign competition they had a monopoly in the home market and were
able to fix the world's price.

Coal Trust.—In 1896, 88 of the principal coal houses of London combined
with a capital of £2,800,000 under the name Cory & Son. The transport of
most of this firm was carried on by water. In 1899 they fused with the im-
portant house of Richet Smith & Co., whose business was carried on by water.
Soap Trust.—^About 1908 an amalgamation took place in the soap industry,

by which 11 houses were combined " to realize economies of production and to
improve the manufacture by a cooperative elEort." Each establishment was
to retain its independence except for the establishment of " zones of sale," or
territories in which sale was restricted to special companies.
Dynamite Trust.—^This is an international trust, founded in 1886 to stop the

competition between English and German companies, with a capital of £2,000,-
000, it included the Nobel Explosive Co., Glasgow; the French Societe de
Dynamite; the Dynamite Co., of Hamburg; the dynamite factory at Opladen;
and the dynamite factor at Dresden. In 1899, with the invention of smokeless
powder, the principal German houses engaged in the manufacture of that
powder were included in the agreement. This took, in the beginning, the form
of a simple understanding, in which each house preserved its autonomy. Later
it took the form of a more definite amalgamation, in which the profits were
divided proportionately between the dynamite and smokeless-powder manu-
facturers.
Diamond Trust.—In the South African diamond industry, production was

practically monopolized by the De Beers and the Premier Diamond Co. The
De Beers Co. was formed with a capital of £10,000,000 by a combination of
the De Beers Mining Co. and the Kimberley Central Diamond Mines. In 1899
these absorbed various other companies, especially the South African Explo-
ration Co. In 1900 they efifected a more complete amalgamation by absorbing
the New Bultfontein Mining Co., whereupon part of the mines were closed and
prices raised.
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TRUST LEGISLATION.

Serial 7, Part 27.

Committee on the Judiciary,
House of Representatives,

Friday, March 13, 1914.

The committee met at 10.30 o'clock a, m., Hon. Henry D. Clayton
(chairman) presiding.

The Chairman. During the progress of these hearings numerous
letters have been received which discuss various provisions of the
tentative trust bills under consideration.

I have answered these letters to the effect that the suggestions and
criticisms made by the writers thereof would be brought to the atten-

tion of the committee. I know of no better way to do that than to

offer them for the record.

Without objection these letters wUl be printed in the record at this

point.

(The letters referred to are as follows :)

INTERLOCKING DIB.ECTOBATES

[Statement ol Mr. Rue, of Philadelphia, Fa.J

The proposed bill in regard to the interlocking of directors, so called, is most drastic

and far reaching in its effect, and while intended to conserve the people's interests, will,

if enacted into a law, really deal a serious blow to those interests. Hasty action on
the part of Congress is to be deprecated. Most careful consideration should be given

as to the probable effect of this bill, tiie importance of the issues at stake and the great

Interests involved.

'
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The country is now embarking on a pew financial sea and no charts exist with which

to guide our course. Vast changes in banking are rapidly taking place and willcon-

tinue as the years go on. If there ever was a time when the management of national

banks of the country should be in strong hands it is now. If there ever was a time

when men of broad vision, wide experience and sound judgment, men in touch with

the commerce and trade of the world, were needed in the directorate of national

banks it is now. It would therefore seem the height of folly at this particular junc-

ture to strip the national banks of their ablest men, and thus "swap horses in mid-

stream.

"

The national banks have with great unanimity accepted the new banking system.

No chain is stronger than its weakest link, and if the new system is to be the success

anticipated, and provide the country with a better system of credit, as well as elas-

ticity of currency, then the unit banks must be made just as strong as possible. If

the ablest men are to be taken out of the directorate of national banks, these men
will naturally go to the State institutions, which it the new bill becomes a law will

undoubtedly remain out of the new system. This will result in building up a great

system of State banks under the direction of strong men as a rival to the new national

system.
There seems to be a lack of the proper conception of what a national bank is; that

is, who owns it and to whom its resources belong. One might gather from the state-

ments frequently made in public that it was an institution apart frorn the people, did

not belong to them, and was inimical to their interests, and so an object of suspicion;

which reeds to be watched ana curbed in its operations and transactions. No falser

conception of its true position iv relation to the people was ever made. Let us analyze

for a little.

The stock of national banks—the older ones in particular—is owned largely by
women who have inherited it from their fathers and husbands. Another large pro-

portion of stockholders are executors and trustees of estates, the beneficiaries of whJch
are largely women and orphan childr6n, and charitable institutions, such as homes,
hospitals, asylums, etc. The balance of stockholders is principally made up of small

investors who hold the stock because of their belief in its safety.

Now, as to the depositors, the deposits of thpse banks belong to the people, from

the man who works daily in his overalls in the humblest capacity to the skilled mech-
anic, the clerk, the store girl, those who work in factories, the farmei, small business

man, the manufacturer, great business corporations, and the merchant prince. Our
savings funds and trust companies, who hold the savingb of the people and the trust

estates of women and children usually have their current funds depiisited with national

banks, so it can be truly said that the banks are owned by the people and their re-

sources belong to the people, hence any legislation along the lines proposed in the bill

is against the interests of the people at large, and when its full scope and effect are

thoroughly understood it is hardly conceivable that Congress will enact it into a law,

at least not without considerable modification.

Lagrange, Ga., January 19, 1914.

Hon. Hoke Smith,
Senatorfrom Georgia,

Washington, D. C.

Dear Mr. Smith: While really there is confidence in the program of the President

and Congress, there are few who can see at once all possible effects of legislation.

For this reason I am writing in connection with the proposed trust legislation.

The energies of few strong men are or should be confined to one corporation; else

the greatest development would have been and will be retarded. This is still more
important when applied to a group of men working together for the development
of their section. No legislation, it seems to me, should be passed which does not
allow, at least within reasonable limits, the greatest development which will foUow
from the efforts of any group of men.
The question of the limits is a vital one, of course.

Our own situation presents an illustration. A group of men headed by Mr. Calla-

wayhave built and are operatingfive cotton mills—three at Lagrange, one at Manches-
ter, and one at Milstead; several banks, a national and savings bank here and State

banks elsewhere; warehouses, wholesale housesj and other enterprises.
All of these enterprises were built up by practically the same group of men. Neces-

sarily, they will control them. Their directorates are to a large extent interlocking
as a result of the fact that the same men organized them. Certainly some of the same
men are on all these directorates. If there is any instance in connection with anjr

of these corporations where Ihis has resulted in harm, I have been unable to see it

after carefully going over the matter. I presume that no proposed legislation would
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affect any of these companies or directorates, unless on the claim of defeat of com-
petition.

The strongest illustration among these enterprises in which it could possibly be
claimed that competition was affected would be in the case of Unity Cotton Mills,
Elm City Cotton Mills, and Milstead Manufacturiag Co., all three of which make
cotton duck. They do not compete now, in the ordinary sense of the word, but the
present arrangement of control was really made to secure competition in this way:
Whein the Unity Mills was first built what is known as the Duck Trust largely con-

trolled the cotton-duck business. Customers whom we endeavored to sell for Unity
refused us business because we had only one mill, and would be subject to fire, strike,
or other disasters, whereas the Duck Trust could supply them from other mills ii

one was in trouble—because we could only take a part of their orders and the trust
in some cases refused to sell unless they sold all the demands of the customers; and
the customers did not feel safe in giving contracts to Unity alone. We were told by
some customers directly that if other mills were associated with us and better protec-
tion secured for the certain execution of the contracts we should be given orders.
The arrangement between these mills resulted, largely in order that we might com-
pete, instead of any effort at all to defeat competition between the three mills.
With these three mills working together we are in no stronger position in the market

than the Shawmut Mills at West Point, Ga., which has 30,000 spindles in the one mill,

while our three mills have 10,000 spindles each; while the trust is still stronger than
Shawmut. By the present arrangement we do not and can not dominate the market.

If there is any wrong, from any possible viewpoint, in our present arrangement we
do not know it, and I nave never heard it suggested. However, laws framed at big
business, where they may be evils, might be so expressed as to affect smaller enter-
prises which are beyond criticism.

The suggestions I make, therefore, are that any trust legislation should be care-

fully framed, so as not to injure even unintentionally those who are doing right in

an effort to reach those who are doing wrong.
Precaution should be taken not to prohibit the development of various corpora-

tions which naturally follow from the effort of any big man or set of men, even
though these corporations shall be controlled by this same set of men who organized
them.

Lastly, when applied to manufacturing competition, cooperation of corporations

should not be prohibited unless the result is to dominate the market.
In regard to holding companies, we have one owning 51 per cent of the stock of

Unity Cotton Mills. This was organized to preserve the independence of the mill,

where a man, unfriendly to the management and connected with the Duck Trust,

was trying to get control. By operating under the same management the stock is

now worth 300. The legislation suggested probably would not affect this holding
company. I see no reason why it should.

It might emphasize my position when I say the so-called Duck Trust, owning
or controlling a number of mills, can not and does not dominate the market, but
simply affords a strong competitor.

I am sure you will gfive this subject the same careful thought as you have given
other important questions; but I wished to call your attention to the possible effect

on small enterprises which might be overlooked in considering the effect on great

corporations in framing legislation.

The very purpose of legislation might be defeated by preventing the combining
of small enterprises to give them the strength to compete.

Incidentally, Uncle Sam has two strong doses to assimilate in the tariff and cur-

rency laws. The mental anxiety of considering another dose may prevent the best

results from those alrfeady taken. The old man might decide he needed another

and milder doctor.

Yours, very truly,
Hatton Lovbjoy.

[The Second National Bank. Rudolph F. Rabe, president; C. Henry O. Jagels, vice president; A. N.
Terbell, cashier; D. J?. Nichols, assistant casliier.]

HoBOKBN, N. J., January 2S, 1914.
:

Hon. Hbnrt D. Clayton,
Memberof Congress, Washington, D. C.

Dear Sir: Referring to the proposed legislation regarding interlocking directors

of banking institutions, which is now being considered by the Committee on the

Judiciary, of which you are chairman, I take the liberty of presuming upon your

time and kindness and ask you to consider my objections to the proposed bill as it

is printed in to-day's newspapers.
|
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I am in accord with the principle that the interlocking director syetem o| banks

and trust companies, which, by geo^aphical location, should be competitors for

business, is wrong in principle and should be corrected.

The proposed bill, however, is so drastic that while it will correct the evil aimed

at it wul destroy the business careers of many innocent individuals, and at the same

time create a condition in business affairs that may become of serious menace to the

country.
In the year of 1887 I entered the employ of the Second National Bank, of Hoboken,

N. J., and by gradual stages advanced to the position of vice president.

In 1907, together with gome other business men, I organised a trust company in

the town of tfnion, an adjoining municipality, and gave to it five years of hajd work
without remuneration.
Both of these institutions have been prosperous, but ithas been hard work and

has taken the best efforts that it was within my power to give.

A little over a year ago I was requested to assume charge of a trust company in

Jersey City that, through mismanagement, was leading a precarious existence, I

examined into the situation, and, deciding that the opportunity for developing a

strong financial institution was a good one, I interested a number of business men
that had confidence in my ability to purchase the offered stock.

After a year of hard work the trust company is now in a flourishing condition and
has the confidence of the community.

I am devoting my time and energies to these three institutions. They are located

in three different municipalities, they are not and never can compete for business,

and each and every one of them are in active competition with any number of other

national banks and trust companies.
The bill as proposed will not only destroy the work of years so far as I am concerned,

but will also make it, so far as the Second National Bank is concerned, a difficult

matter to secure a board of directors that will measure up to the requirements of our

community.
We have eight directors who own more than 75 per cent of the stock. They are all

representative business men of financial worth and standing.

During ihe course of their business careers they have purchased stock interests in

other financial institutions; one of them is a director in a State bank in this city, as

was his father before him. Some of the others are directors in other banks located

in other communities where they have home interests. With the exception of the

one mentioned, not one of them is a director of a financial institution m this city;

yet tihe bill as drawn would require them to sever all connection with either this

Dank or with the one located in another community.
Should they elect to retire from this bank, it will be a very difficult matter to secure

others in their place. Our list of stockholders is limited, some being estates, others

women, and others not available or suitable for the responsibilities of the position.

They own their own stock, they can not be compelled to sell it, and still this bill

would deprive them of the right to exercise the management of property for which
they are responsible.

Surely the law does not contemplate or desire the election of dummy directors,

but would it not have that effect?

To correct the evils of interlocking directors, I would respectfully offer for your
consideration the following:

No individual to be a director in two or more banks in the same municipality.
No bank or trust company to own stock in a competing bank or trust company in

the same municipality.
Every bank or trust company director to take an oath that he is the bona fide owner

of the stock standing in his name and that it is not owned indirectly by any other
financial institution.

Kespectfully submitted.
C. H. C. Jagels.

(Boissevain & Co., 24 Broad Street.]

New York, January ZS, 1914-
Hon. Henry D. Clayton,

Chairman Judiciary Committee, Washington, D. C.

Dear Sir: I have read with much interest in this morning's papers the bill about
to be introduced in the House of Representatives and which is now, I believe, before

your committee, relative to the interlocking directorships and, from my reading of

the same, I think it will work considerable hardship on corporations and particularly
on the people who are interested in corporations. Take my case for instance. I
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represent & number of foreign investors and am a directbr of the Kansas City Southern
Railway Co., which, as you know, runs in the southwestern part of the country. I
am also a director and represent foreign interests in the Pittsburgh Coal Co., Penn-
sylvania. As I read the bill, it prevents me from serving as a director in the Pitta-
burgh Coal Co., if I remain a director in the Kansas City Southern, although the
Pittsburgh Coal Co. does not sell the Kansas City Southern any coal, and I doubt if

the Kansas City Southern ever saw any coal from Pittsburgh. All the coal that it
uses comes from the southwest. The mere fact that one is a coal company and the
other is a railroad company should not preclude me from representing foreign holders
in_ both of these companies. I think the bill as it now stands, if it becomes a law,
will have a serious effect on investors, especially foreign investors, who look, in a great
measure, to the personnel of a board before becommg interested ia a corporation.
I doubt very much whether there are enough of intelligent men in the country to
fill the places which will be made vacant if this new bill becomes a law.

I hope that, before the bill is introduced, this question will receive the serious
consideration of your committee and the bill will be so changed as to make it fit the
case I have above stated.

Very truly, yours,

A. J. Miller.

[Greenville BatiTdng & Trust Co. Edward S. Pierson, president; Henry H. Holmes, Benjamin L. Stowe,
vice presidents; Oliver P. Vreeland, secretary and treasurer; Lewis S. Harvey, assistant secretary ana
assistant treasurer.]

Jbesey City, N. J., January 23, 1914-

Representative James A. Hamill,
Washington, D. C.

Mt Deak Sie: In connection with the proposed bill prohibiting interlocking
directorates, I would call to your attention the following:

First. Savings banks should not be included in its application. Only a narrow
range of investments is permitted for savings banks, and the funds can not be misused,
even if the trustees of such banks are inclined to use the funds, under their control,

to their personal advantage with respect to control of railroads and other interstate

corporations. If the savings banks of the larger communities in New Jersey were
Stripped of their trustees who were directors in national banks, State banks, trust com-
panies, or railroad companies, there would hardly be a trustee left, and the manage-
ment would be materially weakened.
Second. By including State institutions, such as State banks and trust companies,

it will have a tendency to keep such institutions out of the new Federal banking sys»

tem, and this is Vety undesirable, as all institutions should be encouraged to join.

Third. Outside of two or three great centers of the country, like New York City, the
effect of the whole bill will be bad and tend to weaken rather than to strengthen our
financial institutions.

General. The object of such a bill is naturally to prevent unlimited control through
individuals or a set of individuals, and the scope of the bill should not be greater

than sufficient to accomplish the desired object.

The whole country is with the administration in the excellent constructive legisla-

tion to date, but the administration could make a bad slip and undo a great deal of

good accomplished and be divorced largely from favorable public opinion if a bill is

put through on this subject and such a bill goes too far.

. I hope that, representing, as you do, the welfare and interests of the people of the

State of New Jersey, you will step very cautiously in this matter and not favor any
measure the effect of which you are not certain of.

If an interlocking-directorate bill is to be passed, I believe that it would accomplish
its full object with respect to financial institutions if it prohibited a person from being

a director in more than one national bank, or one bank of a class. Under such a bill

a man could be a director in one national bank, one State bank, one trust company^
and one savings bank. This would be a reasonable limitation of financial power and
control, and would not work hardship or disaster to the banking interests.

I certainly would be pleased to receive a line from you after you have read this letter.

Very truly, yours,
EdWaed S. Pibeson.
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(The First National Bank. F. Q. Corker, president; W. B. Rice, vice president; W. S. PMlllps, vice presi-

dent; A, AV. Garrett, cashier; B. M. Lewis, assistant cashier.]

Dublin, Ga., JanvAiry $7, 1914.

Hon. Dtjuley M. Hughes, M. O.7

Washington, D. C.

My Dear Sir: I am a director in the Wrigttsville & Tennille Railroad Co. This

company has 100 miles of track, and its lines of track do not go outside of the State of

Georgia. I do not know whether or not the proposed interlocking-directorates bill

would affect me, as I am an officer of a national bank. It seems to me that, if the bill

does not already do so, it should eliminate railroads whose lines do not extend beyond
the borders of one State. The purpose of the bill would be fully met, in my judg-

ment, by excepting the intrastate lines from the limitations of the bill. I would
appreciate your careful consideration of this, as 1 am sure that the spirit of the law

could be met without including the small railroads.

Very truly, yours,
F. G. Corker.

T he Norfolk National Bank. C. E. Bumham, president; F. .T. Hale, Tlce president; E. W. Zutis, vice pres.

ident; L. P. Pasewalk, cashier; Carl Wilde, assistant cashier; C. J. Hnlac, assistant cashier.]

Norfolk, Nebr., January Z8, 1914.

Hon. Dan V. Stephens,
Washington, D. C.

My Dear Stephens: Referring once more to interlocking directorates, under date

of the 22d instant, dispatches from Washington, in giving to provisions as to this part

of program, reads as follows:

It would provide further no person should at the same time be an employer in two
or more banks, banking associations, or trust companies, which are members of any
reserve bank operating under the provisions of the new currency law; that no private

banker or person who is a director in any State bank or trust company, not operating

under the new currency law, shall be eligible to be a director in any bank operating

under the act."
Then follows the penalty and time given for adjustment to new conditions. This

to my mind is a direct blow to sound banking that the State of Nebraska is noted for.

You know of your own experience that the men like Gallagher, of O'Neill; McGivern
and May, of Fremont; Southwick and Wallace, of Lincoln; the Stuarts, of Madison;
Woods, of Spencer, and many others who are interested in various banking institu-

tions and who, while directing their policies, yet not owning control of any one of the

institutions they are connected with, stand for the best in banking and there is no
attempt to cause any restraint in trade. That these parties should be compelled to

dispose of their interests in banks that in many instances they have built up to a high
standard and by their association have established with the customers of such banks
a confidence that in times of stress is very valuable to the business world, seems rank
injustice and may prove injurious to the whole fabric of banking.
With the idea of controlling big business we are in full s\mpathy with the effort

of Congress and can understand that men of pronounced ability to control large sums
of money should not be directors in banks, manufacturing plants, wholesale hnu^•e3,

and public utilities in the same cities or localities, as is the case in New York and
many of the larger cities. But it occurs to me that Mr.-Untermyer comes near the
solution of the problem, and the recommendations that he makes strike at "big busi-
ness" without affecting honest endeavor.
There has just come to my hand a cojiy of his address delivered before the Illinois

Manufacturers' Association at Chicago, January 5, 1914. I want to call your atten-

tion to some of his recommendations as to this vexing problem as affecting generally
banks and all classes of interstate corporations.

First. No person should be eligible as an officer or director of a national bank who
is an officer or director of any actually or potentially competing bank or trust com-
pany in the same city, town, or village.

Second. No State bank or trust company located in any city of 100,000 inhabitants

or over should be permitted to use the mails or telegraph in interstate business which
has upon its board of directors any person who is also an officer or director of any such
competing bank or trust companv.

Third. No national bank shall own or hold, and no State bank or trust company
located in any city of 100,000 inhabitants or over should be permitted the use of the
mails or telegraph in interstate business that owns or holds any of the shares of stock
of any other bank or trust company.
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_
Fourth. No railroad or industrial corporation should be granted a license to engagem interstate business, and it should be made unlawful for it to continue in such busi-

ness If any of its officers or directors are officers or directors of any actually or potenti-
ally competing business or if any of its shareholders are the registered or beneficial
<"i^6rs of more than 5 per cent of the share capital of any such competing corporation.

ffi

^° person engaged in business as a private banker taking deposits should be
an officer or director of a bank nor should any person interested in the business of
furnishing railroad supplies be an officer or director of a railroad corporation nor should
any officer or director l^e permitted to make a profit or commissioil on any transactions
with the corporation of which he is such officer or director.

Sixth. The "dummy" director should be eliminated by requiring every direcfoir
to have a substantial beneficial interest in his own name and right free from claim.
He should be in the actual and exclusive possession of the certificate of stock.
Seventh. It should be the duty of all the officers and directors of every such corpora-

tion to file annually a sworn statement showing compliance with the above conditions.
You will at once see that Mr. Untermyer's idea is to control business of such magni-

tude as wark against the public good. No thought seems to enter his mind that it is

detrimental to the public -welfare for banks managed as they are in the rural districts
to have th-i same officers, directors or stockholders.

.
I trust that you will impress upon the minds of the committee that there is a vast

difference in interlocking directorates, or, in other words, that it-is possible for men of
honor to hold stock in more than one bank and be iipon the board of directors to manage
and guide them along lines of conservatism, soundness, and stability, making them of
direct benefit to the locality which they serve. All should not be tarred with the
same stick and be held up as inimical to good business interests.

Pajdon this long letter, but I am interested, and feel sure you will find others of my
opinion, and I trust you will do all that you can to have the goats separated from the
sheep.

Yours, truly,

C. E. BuBNHAM, President.

[The Union & New Haven Trust Co. Eli Whitney, president; Thomas Hooker, vice president: Henry
L. Hotchlc^s, vice president: W, Perry Curtiss, vice president and treasurer: Edwin L. Chapnan,
assistant treasurer; 1 ean B. Lyman, assistant treasurer: Henry L. Galpin, secretary. lirectcrs; *1 ax
Adler, Amos F. Barnes, *John \

'. Bristol, W. Perry Curtiss, *Harry G. tay, *Benianiin E. Fnflish,
*Heiu:y F. F,n)»lish, H. L. Galpin, Jolm Edward Heaton, *James S. Hemingway, '*Thomas Hooier,
Henry L. Hotohkiss, *H. Stuart Hotchkiss, *lilIlott H. Morse, A. Heaton Robertson, *E. G. Stod-
dard, Henry H. Townshend, *Henry C. \\ hite, *Eli \ , hitney.]

New Haven, Conn., January Z9, 1914.
Hon. Thomas L. Reilly:

House of Representatives, Washington, D. C.

Deab Mk. Reilly: I notice that there are to be hearings before the proper con-
gressional committee on the bill recently introduced and referring to interlocking
directors.

We all understand, of course, that Congress is aiming its guns at certain New York
practices, but I wish to call your attention to the effect of such a law upon all insti-

tutions, for instance, here in New Haven.
I am sending you herewith a statement, on one side of which appears a list of our

directors. All of the names which I have checked (*), 33 in number, would be dis-

qualified for membership on our board should this law pass in its present form. The
Union & New Haven Trust Co. carries on a general banking business and to that
extent is in competition with the other banking institutions in this town. We main-
tain also a very larsre trust department, and while the men whom I have indicated
are directors in other bank?, they are valuable men for our board, particularly because
of the ad\'ice and help they can give us in the management of our trust department.
You are wel' enough acquainted with New Haven and with New Haven names to

know that the men checked on thit list are reliable men, a valuable addition to the
board of any institution. They are not serving as members of our board or of any
other board for profit; not one of them can be accused of attempting to restrir t loans

to any person or firm through duplication of their interests on bank or trust company
boards.

I have not^ing to say concerning the law in so far as it may apply to the large cities,

but I do feel that it would work a serious injustice to small towns. The law should

not be applied. certHinly outside of reserved cities.

I would be glad to have you think this matter over carefully, as you no doubt are

doing, and we would appreciate a word from you on the point we have raised.

Very truly, yours, w t> n nj.W. P. CuKTiss, Treasurer.
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[The People's National Bank. William A. Linn, president; Cortlandt Ltokroum, vice president; Edga
H. Lee, cashier; T. H. BrusB, assistant cashier.]

Hackensack, N. J., Febnmty 2, 19U.
Hon. Henry D. Clayton,

Chairman Judiciary Committee,
House of Representatives, Washington, D. C.

Dear Sir: In the discussion of the proposed law forbidding interlocking directo-

rates it will doubtless be shown that there are such directorates which serve a harm-
less and natural purpose. There are, for instance, throughout the country small

banks and trust companies, directors of which sit in more than one of these boards.

A trust company may be organized in a smaller town by people interested in a bank
(we have no such interest) because trust companies can do a class of business which
is forbidden to banks. To require such institutions to separate themselves entirely,

so far aa their boards of directors are concerned, would be a hardship, because such
interlocking directorates have no monopolizing tendency.

Neighboring banks in country districts sometimes have the same directors' names
on both boards because the newer one may need experienced assistance in its man-
agement. Such is the case of the First National Bank of Ridgefield Park, N. J.,

three miles from Hackensack. The community there wanted banking facilities, and
some of the persons interested in our bank discovered that promoters were trying to

organize a bank at "Ridgefield Park. In order to prevent the establishment of a
weak bank there, we offered our assistance, and some of us took stock and became
directors, and the success of the new institution has been due in a large measure to

the advice we could give it. The arbitrary removal of directors of this bank froni

that directorate would do it a real injury. There are nonbanking corporations which
are in the same situation.

It would seem to me that the proposed law might contain a provision giving some
Federal authority the right to decide whether interlocking directorates in any case

are improper and to leave undisturbed those which are serving a good purpose.
Very truly, yours,

W. A. Linn, President.

[United States Savings Bank. Wade H. Cooper, president; Wm. D. Barry, vice president; Wilbur H
Zepp, cashier.]

Washington, D. C, February S, 1914.

Hon. Henry D. Clayton,
Chairman Judiciary Committee, Rouse oj Representatives,

Washington, D. C.

My Dear Judge Clayton: In your bill to prohibit certain persons being or becom-
ing directors, officers, or employees of national banks or certain corporations, it is

provided that no person shall at the same time be a director or other officer in two or

more Federal reserve banks * * » "and a private banker, and a person who is

a director in any State bank or trust company, not operating under the provisions of

the said act, shall not be eligible to be a director in any bank or banking association

or trust company operating under the provisions of the aforesaid act."
If you will pardon me for making the suggestion, it seems to me tiiat this provision

will be a fatal blow to a lot of small banks in the South and West in small towns which
are only existing for the accommodation of their respective localities, by the grace of

some individual who may be an officer or director in some national bank.
I understand that there are a number of institutions that exist in your own State of

Alabama, under the conditions above referred to; and I know a man in Georgia who
is regarded as a public benefactor, owing to the fact that he has organized 40 or 50
small banks in that State and in the State of Florida, and I am informed that a Mr.
Jenkins, of Virginia, has done a similar work for the State of Virginia.
My brothers and I operate in North Carolina, South Carolina, and Georgia a number

of banks ranging in capital from $250,000 down, but I think we could manage to get

along in some manner, though there are communities where it would be a great blow
to enact into law the provision above referred to, as there are few men in certain locali-

ties capable of directing even smallei institutions.
And your idea is to strike at the centralization of money, and I can not see that the

smaller institutions are responsible for this in the slightest; and it seems to me that

an amendment might he offered exempting banks in towns of 5,000 inhabitants, or

banks of $25,000 to $50,000 capital.

If you deem it proper I would not object to appearing before your committee with
reference to this feature of this bUl, at such time as it is suitable.

With high considerations, yours, truly.

Wade H. Cooper, President.
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[MOler & Finoke. F. G. Fincke, C. A. Miller, James F. Hubbell.]

Utica, N. Y., February 5, 1914- •

Hon. H. D. Clayton,
Chairman Judiciary Committee,

House of Representatives, Washington, D. C.

Dear Sie: The law committee of the New York State Savings Banks' Association:
has directed me to communicate with you in regard to a bill entitled "A bill to pro-
hibit certain persons from being or becoming directors, officers, or employees of
national banks or of certain corporations."

I have been, as yet, unable to ascertain the serial number of the bill and can there-
fore only refer to it by the title. I inclose herewith a very short brief which covers
the ideas of the Savings Banks' Association in regard to this measure. May I ask you
to glance over it and to advise me as to whethei it will be necessary or desirable for

us to send a delegate from the association to Washington to explain our views per-
sonally and at greater length?

I understand that this bill is before the committee of which you are chairman. If

for any reason I am in eiror in this particular, will you be good enough to advise me?
Yours, very truly,

Chas. a. Miller,
Counsel for the Savings Banks' Association of the State of New Ybrh.

In the matter of a bill to prohibit certain persons from being or becoming directors,

officers, or employees of national banks or of certain corporations.

The Savings Banks Association of the State of New York, which includes 127 of th»
140 mutual savings banks in the State, desires particularly to call to the attention of
tiie committee the following language contained in section 2 of the bill relating to

. mterlocking directorates:

"And a private banker and a person who is a director in any State banh or trust com-
pany, not operating under Hie provisions of said act, shall not be eligible to be a director

in any bank or banking a^ociation or trust company operating under the provisions of

tibe aforesaid act."
II.

Is this language intended to prohibit a."trustee" of a mutual savings bank from
being a director of a bank operating under the Federal reserve law?

If this is the intent of Congress, then the langi age might well be made explicit.

Our mutual savings banks have no "dire.ctor8." They have "trustees" who perform
all the urn al functions of " directors." Probably the courts would construe " trustee

"-'

and " director" as synonymoi s terms. But why leave the matter open to construction

when it can be settled definitely now one way or the other.

Again, the banking law of the State of New York classifies the institutions regu-

lated by it into "banks" (including only banks of discount), "savings banks," "trust

companies," etc. Under this classificaJon the word "bank" when used in our bank-
ing U,w always means "bank of discount," and never includes a savings bank. .But
will the Federal courts recognize this distinction and construe "State bank" as used
in the quotation above as meaning 1-tate bank of discount or will they hold "bank" to

be broad enough to include every kind of institution operatiag under State banking
laws?
At a'l events, let questions of this chara^,ter be settled one way or the other by the

legidative body and not left in uncertainty until construed by the courts.

III.

If the language quoted is not intended to prohibit savings bank trustees from re-,

maining as directors in national banks, then this intention should be made so plain

that no court can by construction create a highly penal offense which Congress has

not intended to create. ...
As the reasons which make it desirable to prohibit interlocking directorates in.

State banks of discount and national banks^ or in two or more national banks do not

apply (as I shall show later) to our mutual institutions, and as many reasons exist for

encouraging the presence on our boards of trustees of persons of practical banking

74414—VOL 2—^14 11
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experience, I assume that the author of this measure does not intend to include our

trustees in this prohibition. If I am right in this, then it only remains for me to

suggest again the desirability of making that intention so clear as to make a contrary

in tPr])retation impossible.

This could well be done by an excepting clause somewhat like the following: "and
a person who is a director in any State bank, other than a mutual savings bank having

no capiiiil stock, or trust company, etc."

The words in italic are those which we urp the committee to'add, if, as we suppose,

there is no intention to include our trustees in this prohibition.

IV.

If, on the other hand, the authors of this bill or the committee having it before them
intend to prevent a savings bank trustee from serving as a director of a bank operating

under the Federal reserve law, we desire to submit the following considerations, which
seem to us savings bank men to show that such a prohibition is undesirable.

A. The object of forbidding interlocking -directorates is to prevent dangerously

large aggregations of capital (like chains of banks) and to prevent directors from being

swayed in their management of one institution by their personal interest in another.

Neither of these reasons can exist in the case of mutual savings banks. They could

not become part of a large and possibly dangerous aggregation of capital, because the

New York State law already /orftitfe any savings bank trustee to be a trustee in another

savings bank. It also forbids a majority of the trustees of any savings bank to be direc-

tors of any one bank or national banking association. It would therefore be impossi-

ble to form a chain of savings banks or to make a savings bank a link in a "chain of

banks." Moreover, our trustees are forbidden bylaw to have any personal interest

in the savings banks which they control. They can not become depositors therein

nor can they receive fees for their services as trustees. If they borrow money from
the savings bank they cease ipso facto to be trustees. Under these circumstances it

is hard to see any impropriety in these men acting as trustees and bank directors si-

inultaneously. Itishard to seehow, even if so disposed, they could abuse their position

to the disadvantage of either institution.
' We concede the evil which this act is trjring to remedy. We understand how wrong
it is to allow one man, by the money power bestowed by the depositors in many dif-

ferent financial institutions, to manipulate things so as to increase still further his

power and, perhaps, to misuse this power to his own personal profit, but we can not
understand how savings banks could be worked into any suen scheme. We assert

without fear of contradiction that the mutual savings banks of the State of New York
not only never have been employed in this manner, but that even the suspicion of

such a thing has never arisen.

B. The exclusion of directors in Federal banks from the boards of trustees of mutual
savings banks would work incalculable harm to the mutual savings bank system.

Especially in the smaller cities and villages the boards of trustees of our mutual
savings banks are largely composed of directors in the various national banks of the
community. This is natural and proper.

In order that our savings banks should be well managed, it was necessary that the
trustees charged with their administration should be (1) men of standing in the com-
munity, (2) men well versed in financial matters with a knowledge of investments,

(3) men of sufficient means to be able to afford to sjive a portion of their time to a
public and philanthropic cause without any hope of financial return. Now, in any
rural community where will you find men answering these requirements, except upon
the boards of directors of the national banks of that community? We can not fill our
boards of trustees with physicians and clergymen, for the depositors, no matter how
they may be impressed with their pure motives and benevolent intention, will hardly
trust their business judgment or their financial experience. We can not fill our
boards of trustees with plumbers and carpenters, because they would not always
command the confidence of the depositors. The men of high business standing, of

proved integrity, of financial experience, and of reasonable means, in the smaller
communities especially, have for years been preempted by the national banks. To
bar them from serving the provident poor as savings bank trustees, is to decree that
the provident poor will not be well served.
But it may be urged that many of these men will give up their directorships in

Federal institutions rather than resign their places in savings bank boards. Will
they give up their control of the institutions where their money is invested, where
they are stockholders, where perhaps they may be borrowers, for the sake of con-
tinuing to serve the savin^ts bank where they have no financial interest and where
they can receive no financial benefits? I think not; it couldn't be human nature.
The savings bank with which ] am directly connected has 13 trustees. Of these 10

are directors in national banks which have come in under the Federal reserve law. In



TETJST LEGISLATION. 1229

two years, if the interlocking directorate bill becomes a law, only three of these men will
be eligible. If all leave the savings bank the only remaining members of the present
board would be an aged lawyer of over 80 years, a retired merchant of almost the same
age, and a leather dealer of small means. Where are we to find the 10 new trustees?

• There are four national banks in this city, and each has been diligent to seek out the
men of standing, ability, and property for its directors. This means that in this small
town, 61 men of the highest standing are preempted by the national banks, and, if this
bill is to have the force we fear, will be prohibited from acting as trustees of our savings
bank. I can almost say that after these 61 men are barred there will remain no one,
certainly no 10 men who are fit to be intrusted with the management of a savings bank.
The deposits in the savings banks of the State of New York amount to upwards of

11,700,000,000, and we submit that to turn the custody and investment of this vast sum
over, in two years, to men of no banking experience is to commit- a crime against the
people of small means whose industry and providence have enabled them to put this

money away where they believe it will be safe.

In conclusion, the savings banks of New York State submit:
1. That the bill under consideration should be so amended as specifically to exempt

them from its operations.

2. That if your committee be unwilling to concede this, at this time, that you should
permit us to come to Washington and be heard on this sulDJect.

Respectfully submitted.
Chas. a. Miller,

Counselfor the Savings Banks Association,

of the State of New York.
Utica, N. Y., February 6, 1914-

[The Savings Banks' Association of Connecticut. Edwin S. Hunt, president; P. Leroy Harwood,
treasurer; Arthur T. Mettleton, Secretary.]

Newtown, Conn., February 10, 1914.
Hon. Henry D. Clayton,

House of Representatives, Washington, D. C.

Dear Sir: I take the liberty to inclose you herewith copy of a resolution adopted
by the executive committee of the Savings Banks' Association of Connecticut relat-

ing to the bill prohibiting interlocking directoratets.

Our mutual savings banks in this State, as you know, have no capital stock out-

standing, are not operated for profit, the directors or trustees of which can not be
borrowers or sureties for borrowers, and who serve without compensation.
May we express the hope you will give this matter of exemption of our banks care-

ful consideration and greatly oblige.

Yours, very respectfully,

ARTHrR T. Nbttleton, Secretary.

RESOLUTION ADOPTED BY THE EXECUTIVE COMMITTEE OF THE SAVINGS BANKS ASSO-
CIATION OF CONNECTICUT FEBRUARY 4, 1914.

Whereas the mutual savings banks of Connecticut and the East generally differ from
all other banking institutions of the country in that they have no capital stock and
are conducted solely for the benefit of their depositors, to whom all the assets and
jjrofits belong; and

Whereas the directors or trustees of said banks serve without compensation and can
not under the laws of the State be borrowers from said institiitions: and

Whereas H. R. 11322 relating to interlocking directorates will deprive said banks of

Connecticut probably at least of a majority/ of their present directors or trustees,

owing to the fact that said persons are also directors of national and other banks
that will become members of the Federal Reserve Association; and

Whereas the passage of said act will make it very difficult, if not impossible, for said

mutual savings banks to secure directors or trustees of the requisite financial expe«
ience and standing in their respective communities; therefore be it

^Resolved, That in our opinion said H. R. 11322 should be amended so as to exclude

said mutual savings banks having no capital stock from the operation of said act.

Attest.
Arthur T. Nettleton, Secretary.
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[International Paper Co. Philip T. Dodge, president.]

30 Broad Street,
New York, February IS, 1914.

Hon. Henry D. Clayton,
Chairman Jvdiciary Committee, House of Representatives,

Washington, D. C.

Dear Sir: Referring to the proposed legislation forbidding interlocking directorates

and forbidding the holding of the shares of one corporation by another, I beg to sub-
mit for your consideration the fact that many American corporations doing an'inter-

state and foreign business are compelled to establish and own subordinate companies.
For example: An American machine-manufacturing company, selling its product
partly in France, Germany, and Italy, is compelled to maintain a company in each
of these countries in order to avoid the taxation on its entire American capital in each
country, and this without regard to the small volume of sales in such country. Again,
a company manufacturing paper in the United States from wood is compelled to oper-
ate partly in Canada and partly in different States of the Union. In various States
it is necessary to have subordinate companies with special State charters to permit the
driving of the timber on the rivers toward the mills, which are frequently in other
States. In each of the Canadian Provinces where wood is cut and prepared for ship-
ment it is necessary in order to secure licenses and legal standing and to prevent
double taxation to have lumber companies and also driving companies with charters
to operate on the rivers. These various subordinate companies are organized against
the inclination of the parent company and against its best interests and because the
business can not otherwise be earned on.

I am the executive of two large American companies having many million dollars

employed in legitimate business. We are seeking only the prevention of laws which
would interfere with such business. The parent company must hold stock in and
control foreign operations which are incidental to its main business. It must have
directors in me various companies which do business with each other and which are
really legitimate branches of the parent company. Any law preventing this would
compel flie placing of the subordinate companies in the hands of incompetent men,
clerks or others, who would be mere dummies.

Yours, very truly.

International Paper Co.
P. T. Dodge, President.

[Law offices Giflord, Hobbs & Beard, Hanover Bank Building, 5 Nassau Street, 11 Pine Street. James
M. Giflord, Charles B. Hobbs, Anson McCook Beard, John D. Fearhake, Alfred P. W. Seaman.]

New York, February 16, 19U.
Hon. Henry D. Clayton,

Chairman Committee on Judiciary of the House of Representatives,

Capitol, Washington, D. C.

Dear Sir: In considering the prohibition of interlocking directorates, please bear
in mind one common practice in this regard, which seems wholly innocuous from
every point of view, and the prohibition of which would work unnecessary expense
and hardship upon legitimate business.

I have reference to the following common case: A manufacturing concern, with a
large capitalization, selling its goods in the various States of the Union, desires to
open and maintain sales offices in these different States. If this large corporation
attempts to qualify itself for the purpose of running such offices, it is met by tax and
license fees in many States which are practically prohibitive. This corporation, there-
fore, forms a small subsidiary company of similar name, using its own assets for that
purpose, and equips this company with such working capital as it may need, and gen-
erally makes its board of directors the same as the parent company. While there
are, therefore, technically two corporations in existence, you will notice that the
smaller company is not an outsider that has been bought up or acquired, but is simply
a part of the same corporation, has no assets or interests outside of those owned by the
parent company, andTis brought into existence so that it can be qualified as a sales
organization in the different States. This certainly is not a combination in restraint
of trade; and yet a general provision that there ?liall be no interlocking directorates
would possibly prohibit this desirable and entirely harmless arrangement. It is
simply a matter of incorporating the selling organization of any particular business,
so that such selling organization can enter the different States and do business.

_
There can be no good reason for interfering with the creation of associate corpora-

tions through which industrial concerns, which require large capital in the produc-
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tion of commodities, shall be relieved from dragging the weight of this capital through
all the jurisdictions of the United States. On the contrary, the sale of goods through
such smaller corporation should be facilitated. This custom does not constitute a
subterfuge, nor does it result in any injustice to the various States. There is no neces-
sity of securing authorization for the large corporation to do business in each of the
50 States when the selling organization, which needs no credit, as the goods which
it sells are furnished by the parent company, can quite as efficiently serve this pur-
pose with a nominal capitalization.

When you realize that the basis of taxation in some of our States is the authorized
capital stock of a company, and that the United States Supreme Court has recently
decided in the case of Massachusetts that such taxation is not unconstitutional, you
will realize that the corporation with a large authorized capitalization must do some-
thing of this sort to find outlets in the different States for the sale of its goods; and
there is no possible theory upon which these two corporations stiould be considered
as a combination; and, on the other hand, there is every good business reason for hav-
ing the management of these two concerns identical, because their interests are the
same and the business is an entity.

Yours, very truly,

Chas. B. Hobbs.

[The First National Bank of Augusta. Charles S. Hichbqrn, president; T. A. Cooper, cashier.]

Augusta, Me., February Bl, 1914.
Chairman op the House Judiciabt Committee,

Washington, D. C.

Dear Sir: I very much hope that in the framing of the bill touching interlocking
directorates, some provision shall be made to care for the interests of the banks in the
smaller communities. It is often found very difficult to get the right men to serve on
a bo^rd of directors. In perhaps a, majority of cases in the smaller localities, in order
to have the best men available, it would be necessarv to choose the same men on both
National and State baimks, if botn institutions should there be represented.
The evils which it is undertaken to correct do not exist to any appreciable extent

in small communities. I earnestly suggest, therefore, that in the drafting of a bill

like this some provision shall be made by which it shall not be applicable to cities of

small size, and that it shall be permissible tor a man to be a director in one National
and one State bank in the same town. •

I hope that you will give it favorable consideration. Indeed, it would seem that
one might with all propriety be a director in more than one national bank if they were
not in the same locality. However, I do not urge that with equal force.

My especial desire is not to have the small banks in the small cities so hampered
so as not to be able to get the best men and so give the best possible service. ^

Very truly, yours,

C. S. Highborn.

(The First National Bank. A. E. Carlton, president; Larry Maroney, vice president; J. De Longchamps,
cashier.]

Cripple Creek, Colo., February 25; 1914.

My Dear Sir: Press reports advise of a bill before your committee prohibiting

interlocking directorates. In practice a measure of this character will seriously handi-

cap the conduct of small banlis, particularly those located in adjacent communities.
In the Cripple Creek mining district, which is practically one camp, we have two

towns located 6 miles apart. A bank to properly serve this community must have
an office in each town. The interests of myself and associates cover enterprises spread

over the entire district and of necessity we conduct separate banks in each community.
A law preventing any of the individi)£|,ls serving on one board from serving on the

other woi Id be a great detriment to the safe conduct of the business, particularly as

men of responsibility and experience are somewhat limited as to number.

Public opinion seems to have had a salutary effect upon this situation. Would it

not be well to allow conditions to remain as at present, with the confidence that thp

situation will not demand statutory enactment?
Very truly, yours,

A. E. Carlton.

To Hon. Henry D. Clayton,
Chairman Judiciary Committee,

House of Representatives, Washington, D. C.
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[Smith & Beckwith, attorneys. Alexander L. Snlth, George H. Beckwith, Gustavus Ohlinger, Edward
G. Kirby.]

Toledo, Ohio, February 26, 1914.

Hon. Henry D. Clayton,
Chairman House Judiciary Committee, Washington, D. C.

My Dear Sir: My attention has been called to the interlocking directory bill

pending before the Judiciary Committee. The first section of that bill makes it

unlawful for any person who ia "a director or other officer or employee" of any rail-

road corporation doing an interstate business to be a director in any bank. I am the
general solicitor of the Ann Arbor Railroad Co., one of the weaker lines of railroad

m the Middle West. It is not in a position to employ counsel to give their whole time
to the railroad service, and I am engaged in general practice as well. I am also a
director in a national bank in Toledo. This connection is an agreeable and profitable

one for me and I feel sure that neither the bank nor the railroad company would desire

me to sever my official relations with them. If this law goes into effect, I suppose I

should have to sever my connection either with the railroad company or with the
bank. This would impose a special hardship on the weaker lines of railroad who
are in like case with the Ann Arbor in reference to the employment of counsel. It

would be a serious hardship on me personally.
Does not the prohibition of this clause go beyond the requirements of the principle

which underlies the bill? Surely no one would want to interfere with perfectly
legitimate and proper business relations.

Very truly, Alex. T. Smith.

The Stearns & Foster C!o., cotton felt mattresses. Seth C. Foster, president; Wm. S. Steams, vice presi-
dent; Edwin B. Steams, treasurer; Wm. B. Foster, secretary.]

LocKLAND, Cincinnati, Ohio, March 6, 1914.

Mt Dear Lee: Pardon me for again troubling you with my ideas on legislatioii,

but I am mi.ch interested in what Congress may do in regard to holding companies.
A great many of them are, of course, bbUt up on pure "financing" and for the pur-
pose of capitalizing whatever may exist in the good will of the constiti ent companies.
These holding companies, with their enormous capitalization of stocks and bonds, are
a frai d on the p. blic, as these stocks and bonds represent no money put into the
holding companies. All they represent is the risk in the enterprise, and the pro-
moters get all the profit and none of the risk.

There are, however, a great many companies that seem to me legitimate. Small
gas plants and small electric plants seldom are or can be weU managed. They can
not in the nati re of things obtain the services of men of experience. They seldom
can command the necessary capital to be rLU economically, and where men with
capital and experience can combine a ni mber of small weak plants into one large
company, not only is a waste of capital prevented, but the entire community is

benefited bjr being better served. And if the public utility commission does its

di ty, there is no reason why a lot of water in the shape of stocks and bonds should
be foisted on the public. And there is no reason why the promoters should get back
from the sale of the bonds of the new company all the money they originally put into
the properties and still retain an enormous amoi nt of stock in the new company—all

of which represents not one dollar of cash invested by them, but is simon-pure "water."
Honestly formed and managed, a holding company should prove a great blessing.

Some of them are honestly managed, but many are not. I can not well explain my
ideas on the subject in any better way than to give an example of a company, the
financing of which I consider a fraud on the investing public and deserving of the
greatest censure.

THE CENTRAL STATES ELECTRIC CORPORATION.

The name of this company is a misnomer. It has no plant. It produces no elec-
tricity. It does no business at all. It simply has a charter and a set of officers (who
do nothing but hold a few meetings), and it is selling to the dear public—
5 per cent gold notes $6, 000, 000
7 per cent preferred stock ($30,000,000 authorized) 4, 484, 800
Common stock 5, 381, 700

Totel 15, 866, 500
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The security on which these notes and stocks are based is 6,539,600 common stock
of the Cleveland Electric Illuminating Co. (being about 75 per cent of the capital
stock of that company) lodged with the Guaranty Trust Co., of New York.
The history of tiie formation of the Central States is interesting.
The Cleveland Electric is one of the most eflBcient and conservatively managed

corporations in Ohio or in the country. Its plant is kept at the topnotch of efficiency.

At the end of every month it charges 10 per cent of the month's gross earnings to

depreciation. Its charge for residence lighting is among the lowest of American
cities. Its charges for power are so low that it is obliged to provide a million to a
million and a halt new capital every year for increase of plant. And in spite of the
fact that it is assessed for taxation at the full value of all its stocks and bonds, it

regularly earns 12 per cent on its common stock, and has for the past 10 years.

Of its 8,804,400 common stock, about 60 or 70 per cent was held by three or four
wealthy men in Cleveland, who were tired of their contention with the city authorities.

One of these men was asked by a New York promoter what he would take for his

stock. He replied 130, and the promoter accepted it. The other men then said they
would sell also. You will find their names on the board of directors of the Central
States Co. The promoter then circularized every stockholder of the company, say-
ing that he had bought 60 per cent of the stock at 130 and offering to take the shares

of others at the same price, if tendered within a certain time. This produced %
veritable panic, and this panic was intensified when one of the most prominent
investment bankers of New York City, who had always financed the company and
through whom nearly every stockholder had bought his stock, was induced to send
out a circular advising all stockholders to accept.
Although Mr. Williams's plans were known, I do not think there was a single finan-

cial paper or investment banker or brokerage firm that criticized the scheme, save
one. There was one broker who had the courage to openly denounce the scheme as
illegitimate. Having a list of the stockholders, he immediately circularized them
all, advising them that they were perfectly secure; that Mr. W.'s overwhelming hold-
ing of stock could not be used to their disadvantage; that under Ohio laws he could
not issue bonds in excess of the capital stock, and that his hands were tied by the
public utility commission of Ohio.
As a result of this very few of the stockholders sold; but it was due to the good

sense and courage of this one man that all of them were not frightened into selling

an investment liey had held for yeaia and were perfectly satisfied with.
So much for the effect of this kind of financing on the stockholders of the Cleve-

land Co. Now, for its effects on the Cleveland Co. itself.

Nearly every year the company offers its stockholders the right to subscribe from 10
to 20 per cent of their holdings in new stock at par. The stock itself sells from 135
to 140. It is a great object to get it atpar, but it takes money. If Mr. W. is to take
his share, he must hence get money, where is it to come from?
His 5 per cent notes are nearly all sold, if not all sold, so he can not get it from the

notes. He must fall back on his $30,000,000 preferred stock and sell what he dares to,

or it he can not, he must bring pressure on Ms board of directors of the Cleveland Co.

to declare extra dividends.
Is it right that a $17,500,000 corporation in Ohio should be under pressure of a New

York financier to declare large dividends simply to satisfy his needs?
Now, look at it from another point of view. I am not unreasonable, I think, in

supposing titat all or the greater part of the 5,381,700 common stock of the Central
States is serenely resting in the pockets of Mr. Harrison Williams and Ms numerous
associates now on the board of the Cleveland Electric. To realize their profits they
must make their common valuable in some way, so they can sell it, say by declaring

a dividend on it.

So the Central States lately ddclared a small dividend on its common, and not
long ago I heard that the common was selling at 45.

Congress may decide whether the public need protection against buying common
stock of a company of this kind, but I am looking after the welfare of the Cleveland

Electric. Who can say what influence Mr. Williams 's desire or necessity for a dividend

on Central States common had on the payment of an extra 5 per cent dividend by
Cleveland Electric in January, making 13 per cent for the 12 months?

I overlooked another point. If Mr. Williams 's needs are not met by extra dividends,

.

look at the temptation to consider that 10 per cent of earnings for depreciation is much
larger than necessary and to vote to cut it down to 5 per cent; or, if he wants the Central

States to stop "dividends to consider it too small, and to raise it to 15 per cent.

But we have not yet fathomed the financial ingenuity of these men. They are sell-

ing their common stock and stand to make a profit of several million. But even if they
Bell all their stock, why should they lose control of the company?
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Before they sold any common stock, they placed it in a voting ti-ust until June 11,

1917, so they could sell their stock without parting with control.

And who are these gentlemen who have made themselves voting trustees? They
are Harrison WilKams, A. W. Burchard, vice president of the General Electric Co.;
Edwin M. Bulkley, of Spencer, Trask & Co.

What will happen in a few years? They will have sold all their stock and garnered
their hard-earned millions. Then some time of panic or financial stress comes. How
easy to arrange it so that the Central will be short of money and thait dire necessity
will compel one or two dividends to be dropped. A few shares of stock are put on the
market by one of these gentlemen and sold at a ridiculously low price (to one of his
own partners in crime). Then, with a low market price fixed and continued as long
as necessary—accompanied by discouraging reports of future prospects, the greater
part of the stock can be quietly bought back, and dividends resumed on it after a
decent interval.

As a stockholder in the Cleveland Electric Co., I would like to see its control taken
out of the hands of a bunco New York watered stock-gambling company. To think
that an Ohio corporation with 117,500,000 real money invested in it should be practi-

cally under the control of three such men, without the investment of $1 of their own
money; to think that they should be allowed to make a profit of several millions in
brii^ing about such a state of affairs; to think that the laws should allow a bunco com-
pany to De formed in New York and allow it to issue and sell to the public $15,866,500
of stocks and notes based on nothing but $6,539,600 of the stock of another company
in Ohio—all this makes me feel it is time for a French Revolution.

I do not believe such a corporation could have been formed in Ohio. I am inclined
to believe the public utility commission would have had a say in the matter.

I may be telung you somebody's secrets, but everything I have said is fact and noth-
ing but fact. Such a very large amount of this stock was held in our office at tiie time
these things were going on that I was obliged to keep track of them, and I can prove
every statement I nave made.

_May I ask you to see that this gets into the hands of the committee considering the
bill on holding companies and voting trusts? I am sorry I had to make it so long, but
the committee may find it of some use.

I inclose you a circular of the Central States. It is very cunnii^ly drawn. I would
call your attention to the last row of figures at the foot of page 3, where Williams gives
the amount applicable to depreciation and common dividends, instead of giving the
amount which nad actually been deducted for depreciation and the difference^iich
was available for dividends.

I have not the data to write you about the Kentucky Utilities Co., but will do so
to-morrow.

Yours, truly,

E. R. Stearns.
' Mr. A. Lee Thurman,

Solicitor Department of Cornmerce,

'ton, D. C.

[Advance Memoranda—Subject to correction.]

Qentkal States Electric Corporation Ten-Year 5 Pee Cent Secured Gold
Notes.

Dated June 1, 1912. Due June 1, 1922. Interest payable June 1 and December 1.
In coupon form $500 and $1,000 each, with privilege of registration as to principaU
Redeemable as to all on any part, or any interest date, on 80 days' notice, at
101 and accured interest. Convertible at par at any time at the option of the holder
into 7 per cent cumulative preferred stock of Central States Electric Corporation
at 105, with adjustment of accrued interest and preferred stock dividend. Author-
ized, $6,000,000. Outstanding $5,381,500 [including $892,500 about to be issued].
Guaranty Trust Co. of New York, trustee.
The salient features of these notes are set forth in the accompanying advance proof

of a letter from the president of the corporation, which he summarizes as follows:
(1) These $5,381,500 notes are secured by over 74 per cent of the entire outstanding

amount of the Cleveland Electric Illuminating Co. common stock conservatively
valued at over $8,500,000, or about 158 per cent of par value of notes issued against it.

Further amounts of notes can only be issued at the rate of $77.3224 par value of notes
for each $100 par value additional common stock of the Cleveland company deposited.

(2) It is provided in the agreement securing these notes that at least 60 per cent of
the total outstanding common stock and more than 50 per cent of the total outstand-
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ing capital stock of the Cleveland company must at all times be deposited with the
trustee as security for this note issue.

(3) These notes are followed by $4,484,800 Central States Electric Corporation 7
per cent preferred stock and $5,381,700 common stock, which issues it is expected
will be still further increased with the growth and expansion of Central States Elec-
tric Corporation.

(4) The net income of the Cleveland Electric Illuminating Co. for the year ended
December 31, 1912, applicable to depreciation charges and common-stock dividends
is reported as $1,079,819, as set forth in the accompanying letter, against a maximum
charge on the total authorized issue of notes of $300,000.

(5) The_ Cleveland Electric Illuminating Co. has reported uninterrupted annual
increases in both net and gross earnings since 1894, while the policy of the company
during that period has been to steadily lower the rates charged for electric current.

(6) Regular dividends have been paid upon the preferred stock of the Cleveland
Electric Illuminating Co. since the organization of tne company in 1893. The com-
mon stock has received uninterrupted dividends at the rate of 8 per cent per annum
since 1904.

(7) The franchises under which the Cleveland Electric Illuminating Co. furnishes
electricity are in the opinion of counsel unlimited as to time. The plant is modern
in all respects, with a total capacity of approximately 135,000 horsepower. All of
the transmission system is underground.

(8) The population of Cleveland and its suburbs served by the Cleveland company
is estimated to be 700,000, and the territory is showing very rapid and substantial
growth.
The trust agreement was drawn by Messrs. Hawkins, Delafield & Longfellow and

approved by Messrs. Stetson, Jennings, & Russell and Messrs. Masten & Nichols.

Spencer Thask & Co.,
4-S Exchange Place, New York.

(Branch offices: Albanj, N. Y., State and James Streets; Boston, Mass., 50 Con-
gress Street; Chicago, 111., 72 West Adams Street

)

central states electric corporation.

April— , 1913.
Messrs. Spencer Trask & Co.,

43 Exchange Place, New York City.

Gentlemen: Referring to Central States Electric Corporation 10-year 5 per cent
secured gold notes, I beg to state that $5,381,500 par-value notes constitute the entire
outstanding amount of an authorized issue of $6,000,000, dated June 1, 1912, and
maturing June 1, 1922, with interest payable semiannually in New York City, at the
rate of 5 per cent per annum on Jime 1 and December 1. The notes are in coupon
form of $500 and $1,000 each, with privilege of registering the principal. All or any
part of this issue may be redeemed by the company on any interest date on 30
flays' notice at 101 and accrued interest. At the option of the holder, notes of thi
issue may be converted at any time at par into 7 per cent cumulative preferred stock
of Central States Electric Corporation at 105, with adjustment of interest and dividend.

Security.—This issue of $5,381,500 notes is a direct obligation of Central States
Electric Corporation (organized under the laws of the State of Virginia) and is secured
by a trust agreement made with Guaranty Trust Co. of New York, trustee. In addi-
tion, these $5,381,500 notes are secured by deposit with the trustee of $6,539,600 par-
value common stock of the Cleveland Electric Illuminating Co., being over 74 per
cent of the total outstanding amount of said common stock ($8,804,400), conservatively
valued at over $8,500,000, or about 158 per cent of the principal of these notes.

_Tlie remaining notes of tliis issue can not be brought out except by depositing with
the trustee additional The Cleveland Electric Illuminating Co. common stock at the
rate of about $77.3224 par value of notes for each $100 par value of stock.

"~It IS provided in the agreement securing these notes that at least 60 per cent ofthe
total outstanding common stock, and more than 50 per cent of the total outstanding
capital stock of the Cleveland company, must at all times be deposited with the

trustee as security for tliis note issue.

Capitalization.—The Cleveland Electric Illuminating Co. has outstanding $8,804,400

common stock and $800,000 preferred stock, of a total authorized issue of $10,000,000.

The Cleveland company also has outstanding $6,500,000 first mortgage 5 per cent

bonds due April 1, 1939, which are part of an authorized issue of $30,000,000. The
mortgage securing this issue provides that further issues of these bonds shall be lim-

ited to 80 per cent of the cost of additional equipment or property, and then only
when the net earnings of the company for the preceding year equal at least twice the
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interest charges for one year on the total amount outstanding, including the new
issue.

The capital stock of Central States Electric Corporation consists of $4,484,800 par-

value 7 per cent preferred stock (authorized $30,000,000) and $5,381,700 par-value

common stock (authorized $10,000,000), which issues it ii expected will be further

increased with the growth and expansion of Central States Electric Corporation.

Management.—The directors of Central States Electric Corporation are as follows:

Kussel Armstrong, vice president. Federal Utilities (Inc.).

K. E. Breed, president, American Gas & Electric Co.

Edwin M, Bulkley, of Spencer Trask & Co., bankers.
Anson W. Burchard, of the General Electric Co.

De Forest Candee, president. Federal Utilities (Inc.).

Geo. A. Galliver, president Central States Electric Corporation and vice president

Republic Railway & Light Co
Alfred Gregory, of Hawkins, Delafield & Longfellow, attorneys

Parmely W. Herrick, of Herrick, Parmelee & Crawford, Cleveland, Ohio.

Sami el ScovO, vice president the Cleveland Electric Illi.minating Co.

Robert Lindsay, general manager the Cleveland Electric Illuminating Co.

William L. McKee, vice presedent Central States Electric Corporation.

Robert C. Morse, of Jackson & Curtis, bankers, Boston, Mass.

James Richardson, of Richardson & Clark, bankers. Providence, R. I.

J. F. Wessel, consulting engineer, Youngstown, Ohio.
_ . . .

Harrison Williams, member executive committee in a number of public utility

companies.
Proverty.—The franchises under which the Cleveland Electric lUuminating Co.

furnisnes electricity in Cleveland and surrounding territory are, in the opinion of

counsel, unlimited as to time.

The Cleveland Electric Illuminating Co. has two power stations, the original plant

on Canal Street and a new plant located on the Lake Shore at the foot of East Seven-
tieth Street, Cleveland, Ohio. Both of these plants are advantageously located.

The Canal Street station is equipped with generating and substation -apparatus, and
is advantageoi.sly located for sipplying electricity and exhaust steam to the down-
town bi siness district, for which purpose it is being used at the jjresent time. The
new Lake Shore plant is equipped with the most modem generating apparatus, and
is now generating about 90 per cent of the electricity supplied by the company.
The present electrical apparatus of the company consists of 101,000 kilowatts, or

approximately 135,000 horsepower. The property owned is sufficient to permit of

extensions to the Lake Shore plant to an ultimate capacity exceeding 200,000 horse-

power.
The transmission system of the Cleveland Electric lUuminating Co. is aU under-

groind, at 11,000 volts pressure, connecting the generating stations with seven existing

substations and one in process of constn.ction. The generating and substations are

all advantageously located and of fireproof construction throughout. From these

substations emanate underground and overhead lines for distribution, extending
over a territory including Cleveland and its suburbs, aggregating in excess of 75

square miles, with an estimated population of 700,000. In this distribution system
are all necessary lines, transformers, services, meters, and house coimections for about
47,000 consumers.
The Cleveland Electric Illuminating Co. is siipplying the Cleveland Electric Rail-

ways Co. with additional power needed by it, under a 10-year contract recently
executed.

Earnings.-—The earnings of the Cleveland Electric Illuminating Co. have shown
uninterrupted annual increases in both gross and net since 1894.
The earnings of the company for the past five years are reported to us as foUows:
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Annijal interest requirements on the total authorized isaue of $6,000,000 Central
States Electric Corporation 10-year 5 per cent secured notes, $300,000.

_
From the above it will be seen that for the five years gross earnings, but on largely

increased capital year by year, increased approximately 95 per cent, while the policy
of the company during that time has been to steadily lower the rates charged for
electric current. Regular dividends have been paid upon the preferred stock since
the organization of the company in 1893. The common stock (which now amounts
to $8,804,400) has received uninterrupted dividends at the rate of 8 per cent per
ann\m[i since 1904. For the last fiscal year the amount available for depreciation
and common-stock dividends amounted to $1,079,819, as shown in the above state-
ment, against a maximum charge on the full authorized issue of $6,000,000 par value
Central States Electric Corporation notes of $300,000.

TerritoTy.—Cleveland is the lar§;est city in the State of Ohio, the third largest west
of the AUeghanies, and the sixth m the United States, during the last decade having
gissed both Baltimore and Pittsburgh. Owing to its advantageous location on Lake
rie and the Cuyahoga River, and its proximity to the coal and iron fields of Ohio

and Pennsylvania and to the iron-producing regions of Lake Superior, Cleveland is

an important collective and distributing point, enjoying a large lake-port trafiic and
the facilities of nine railroads. The city ranks next to Chicago as the greatest manu-
facturing center on the Great Lakes.

Yours, very truly,

Geo. a. Galliver, President.

The statements made in this circular are from official sources, or from those which
we regard as reliable, or are the expression of our belief.

Spencer, Trask & Co.,

43 Exchange Place, New Yorh.

Branch offices: Albany, N. Y., State and James Street; Boston, Mass., 50 Congresa
Street; Chicago, 111., 72 West Adams Street.

MISCELLANEOUS SUGGESTIONS.

[Bigelow & Wise, counselors at law. Ernest A. Bigelow, Henry A. Wise.]

15 William Street,
New York, November 18, WIS.

Hon. Thomas W. Haedwick,
House of Representatives, Washington, D. C.

My Dear Mr. Hardwick: I note by the papers that the Congress of the United
States is now interested in various proposed amendments to the Sherman antitrust
law and that various Members of the Senate and House are drafting sundry proposed
amendments.

I have had occasion during the past six months to handle two important litigations

involving what, in my opinion, constituted violations of the Sherman antitrust law,
but there is some doubt as to whether or not the law applies. Neither of these cases

has as yet been decided. The facts in both cases indicate a plain violation of the spirit

of the law, but on technical interpretations of the law it may be held that neither of
them come within its language.

I am not seeking congressional aid in particular litigation, but do feel that such
combinations as those involved in the two cases which have come under my particu-

lar observation should be reached by national legislation. These two combinations
are the grand opera and vaudeville trusts. They are undoubtedly trusts. In tact,

there is no more vicious trust in this country tha.n that of the vaudeville combine.
Vaudeville actors to-day are slaves and must, if they would make a living, wear the
collar of the vaudeville trust.

For your information I am sending herewith a copy of an answer filed by me in a
suit brought by the Metropolitan Opera Co. and a complaint filed by me against the
vaudeville trust. These two pleadmgs will give you a very clear idea of the way
these two concerns operate. Iwill be obliged if you will put them into the hands of

some Member of the House or Senate who' is particularly interested in the matter
of amending the antitrust law.

I trust that you are well.

With best wishes, sincerely, yours,
Henry A. Wise.
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[In the District Court of tlie United States for the Southern District of New Yorlc. H. B. Marinelli (Ltd.)

plaintifl, aKainst Jnited Booltiag Offices of America, Central Vaudeville Promotion Co., Benjamin F.
Keith, A. Paul Keith, Frederick F. Proctor, Edward F. Albee, John J. Murdock, Morris Meyerfcid, jr.,

and Martin Beck, defendants. Complaint. Bigelow & \\ ise, attorneys for plaintiff. Borough ol

Manhattan, New York City.]

H. B. Marinelli (Ltd.), the plaintiff above named, complaining of the defendants

above named, by Bigelow & Wise, ita attorneys, respectfully shows as follows:

I. That plaintiff is, and at all times herein mentioned was, a corporation duly
organized and existing under and by virtue of the laws of the Kingdom of Great Britain,

with an office and place of business in the city. State, and southern district of New
York.

II. That the defendant. United Booking Offices of America, is and at all times

hereinafter mentioned was a corporation duly organized and existing under and by
virtue of the laws of the State of Maine, with an office and place of business in the

city, State, and southern district of New York; and at all times herein mentioned,
has been now engaged in business, and now may be found within the southern district

of New York; it is organized as a business corporation; has an authorized capital

stock issued and outsfiinding; the purposes for which it is organized, according to

its certificate of incorporation, are to contract with and engage acts, attractions,

specialties, amusements, actors, musicians, singers, entertainers, and performers for

theaters, vaudeville entertainments, and the like; to contract with theaters, vaudeville

entertainments, and the proprietors thereof, for the appearance of acta, attractions,

specialties, amusements, and for the services of actors, musicians, singers, entertainers,

and performers; at and for stated periods or otherwise; to act as the agent of theaters,

theatrical and vaudeville proprietors, and amusement enterprises; to do a "booking"
business as said term "booking" is understood by theaters, tlieatrical and vaudeville
proprietors, and amusement enterprises; to manufacture theatrical scenery and
properties; to lease, build, operate, manage, control, buy, sell, own, deal in theaters

and other places of amusement and entertainment; to make any contracts necessary
or convenient for the purposes of said business; to buy, own, hold, lease, sell, and deal

in any real estate and such personal property as is necessary or incidental to the purpose
set out; and to do any and all things necessary or incidental in connection with said

business to enhance the value of the company's property or rights; it has an executive
management, consisting of a president, secretary, treasurer, and other lesser officers,

who reside in the city of New York and are employed by it, and, among other places,

exercise their respective functions at said citv of New York.
III. That the defendant Central Vaudeville Promotion Co. is a corporation duly

organized and existing under and by virtue of the laws of the State of New York, with
in office and place of business in the city, State, and southern district of New York;
and at all times herein mentioned, has been and now is engaged in business, and now
may be found within the southern district of New York; it is organized as a business
corporation, has an authorized capital stock issued and outstanding; the purposes for

which it is organized, according to its certificate of incorporation, are to purchase,
lease, own, or otherwise acquire and to manage theaters, music halls, opera houses, and
places of amusement and entertainment; to sell, mortgage, let, or otherwise dispose of

such theaters and other places of amusement; to provide for the production, represen-
tation, and performance of operas, stage plays, dramas, comedies, burlesque perform-
ances, vaudeville performances, ballets, pantomimes, moving pictures, and other
musical and dramatic performances and entertainments, and to carry on a general
theatrical business; to act as agent for theaters and other places of amusement and
entertainment and the owners and persons conducting the same . and to act as agent for

actors, singers, musicians, performers, and entertainers of every kind; to do a booking
business as the term "booking" is understood by the proprietors of theaters and the
theatrical profession generally; and to maintain and conduct a theatrical employment
agency; to purchase and otherwise acquire and to sell or otherwise dispose of and deal
in plays, sketches, copyrights, dramatic, and musical productions, and rights of every
kind therein, and licenses and privileges of every sort fo' the purposes of said business;
to purchase, manufacture, or otherwise dispose of and deal in tlieatrical properties and
scenery, and to maintain and operate theatrical information, press, and art bureaus,
and to conduct a photograph business; to apply for, register, obtain, purchase, lease, or
otherwise acquire and hold, own, use, and operate or introduce and sell, assign, or
otherwise dispose of or grant license in respect of or otherwise turn to account any and
all trade-marks, trade names, patents, inventions, improvements, and processes used
in connection with or secured under letters patent of the United States or elsewhere,
or otherwise; and with a view to working and development of the same, to carry on any
business, whether manufacturing or otherwise, which this corporation may deem cal-
culated, directly or indirectly, to effectuate these objects; to acquire by purchase or
otherwise, and to own, hold, sell, lease, mortgage, or otherwise dispose of all such
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property as the purposes of this corporation shall require, orwhichmaybe necessary and
Pi'oper to be used in connection with the business of the corporation, and to do and
perform any and all acts and things not herein specifically enumerated, which may be
necessary to be done or performed m order to properly carry on or conduct the business
of the corporation, and to advance the interests thereof; the corporation shall have
power to acquire by piu:chase or otherwise the whole or any part of the business, §ood
will, property, assets, and contracts of any person, firm, or corporation engaged in a
business of the same general character as that for which this corporation is organized,
if the same are, in the judgment of the board of directors, useful to the business of the
corporation, and may pay therefor in stocks, bonds, notes, debentures, or other obliga-
tions of the corporation; the corporation may purchase, acquire, hold, sell, assign,
transfer, pledge, or otherwise dispose of the shares of the capital stock, bonds, or other
evidences of indebtedness of any corporation of the State of New York or of any other
State or elsewhere, and in so purchasing, holding, or otherwise acquiring such stock,
bonds, or other evidences of indebtedness to issue in exchange, its stock, bonds,
debentures, or other obligations; and the corporation may guarantee the bonds of any
domestic corporation engaged in the same general lin^ of business.

IV. On intoimation and belief that the defendants, Benjamin F. Keith, A. Paul
Keith, John J. Murdock, Fiedeiick F. Pioctor, and Edward F. Albee, are directors
of the defendant United Booking Offices of America, and said Benjjmin F. Keith
is its president, said A. Paul Keith is its secretaiy, said Frederick F. Proctor
is its vicejpresident, said John J. Murdock is its executive manager, and said Edward
F. Albee is its general manager; and said Edward F. Albee is the person duly des-
ignated by said cdrnpany upon whom process inay be served within the State of

York, and that said Edw-ard F. Albee has an office and place of busiixess in the bor-
ough of Manhattan, city and State of New York, which is the place where said cor-

poradpn has its principal place of business within this State.

V. On information and belief that said Benjamin F. Keith, A. Paul Keith,
Edward F. Albee, Frederick F. Proctor, and John J. Muidock are citizens and
readente of the southern district of New York, and eajh and all of them may now
be foUnd in said district.

VI. That the defendants, Morris Meyerfeld, jr., and Martin Beck, are engaged in
businfess, have an office and place of business, and may now be found in the city,

State, and southern district of New York.
VII. On information and beUef that the defendants, Morris Meyerfeld, jr., and

Martin Beck, are stockholders of the defendant Cential Vaudeville Piomotion Co.
and contiol its affairs, and said Moiris Meyeifeld, jr., is its piesident and said Maitin
Beck is its general manager, and as such general manager has an office and place
of business in the city and southern district of New York, which is the place where
said Central Vaudeville Promotion Co. has its principal place of business.

VIII. On infoimation and belief that the defendant, Benjamin F. Keith owns or

controls and operates, and at all times herein mentioned has owned or controlled
and operated, theaters in numerous cities thioughout the United States, and among
such theaters aie the following: B. F. Keith's Theater, in the city of Boston, in the
State of Massachusetts; the Colonial, Alhambra, Bronx, and Union Square theateis,

in the borough of Manhattan, city and State of New Yoik; the Orpheum, Bushwick,
and Gieenpoint theaters, in the borough of Brooklyn, city and State of New York;
B. F. Keith's New Theater, in the city of Philadelphia, in the State of Pennsylvania;
the Hippodrome Theater, in the city of Cleveland, in the State of Ohio; B. P. Keith's

rheater, in the city of Columbus, in the State of Ohio; B. F. Keith's "Theater, in the
city of 'Toledo, in the State of Ohio; the Columbia Theater, in the city of Cincinnati,

in the State of Ohio; B. F. Keith's Theater, in the city of Louisville, in the State of

Kentucky; the Grand Opera House, in the city of Indianapolis, in the State of

Indiana; the Bijou Theater, in the city of Boston, in the State of Massachusetts; the

New Theater, in the city of Portland, in the State of Maine; Chase's Theater, in the

city of Washington, in the District of Columbia; the Grand Theater, in the city of

Syracuse, in the State of New York; and at all such times he was and now is engaged

in the business, trade, and commeice, as heieinafter more particubrly described, of

producing and presenting what is known as vaudeville theatrical performances at

said theaters.

IX. On information and belief that the defendant Frederick F. Proctor owns or

controls and operates, and at all times herein mentioned has owned or controlled and
operated theaters in numerous cities throughout the United States, and among such

theaters are the following: Proctor's Theater, in the city of Newark, in the State of

New Jersey; ths Fifth Avenue Theater, in the Borough of Manhattan, city and State

of New York; and at all such times he was and now is engaged in the business, trade,

and commerce, as hereinafter more particularly described, of producing and pre-

senting what is known as vaudeville theatrical performances at such theaters.
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X. On information and belief that the defendant Edward F. Albee owns or con-
trols and operates, and at all times herein mentioned has owned or controlled and
operated theaters in numerous cities throughout the United States, and among such
theaters are the following: B. F. Keith's Theater, in the city of Lowell, in the State

of Massachusetts; B. F. Keith's Theater, in the city of Providence, in the State of

Rhode Island; and at all such times he was and now is engaged in the business, trade,

and commerce, as hereinafter more particularly described, of producing and present-

ing what is known as vaudeville theatrical performances at such theaters.

XI. On information and belief, the defendants Morris Meyerfeld, jr., and Martin
Beck own or control and operate, and at all times herein mentioned have owned or

controlled and operated theaters in numerous cities of the United States, and among
such theaters are the following: The Orpheum Theater, in the city of San Francisco,
in the State of California; the Orpheum Theater, in the city of Los Angeles, in the
State of California; the Orpheum Theater, in the city of Oakland, in the State of

California; the Orpheum Theater, in the city of New Orleans, in the State of Louis-

iana; the Orpheum Theater, in the city of Kansas City, in the State of Missouri; the
Orpheum Theater, in the city of Omaha, in the State of Nebraska; the Orpheum
Theater, in the city of Denver, in the State of Colorado; the Orpheum Theater, in

the city of St. Paul, in the State of Minnesota; the Orpheum Theater, in the city

of Minneapolis, in the State of Minnesota; the Orpheum Theater, in the city of Salt

Lake City, in the State of Utah; the Orphemn Theater, in the city of Memphis, ia

the State of Tennessee; the Orpheum Theater, in the city of Sioux City, in the State
of Iowa; and now are, and at all times herein mentioned, have been engaged in the
business, trade, and commerce as hereinafter more particularly described, of pro-
ducing and presenting what is known as vaudeville theatrical performances at such
theaters.

XII. That the aforesaid theaters enumerated in Paragraphs VIII, IX, and X hereof,

together with certain other theaters enumerated in Paragraph XIII hereof, constitute

a group, or circuit, of theaters, which are, and at all times herein mentioned were,
known in the theatrical and vaudeville business and to the theatrical and vaudeville
trade, and to those engaged therein, as the Keith Circuit of vaudeville theaters, and
•will hereinafter be referred to as the Keith Circuit.

XIII. That in addition to the theaters enumerated in Paragraphs VIII, IX, and X
the following theaters are included in the Keith circuit, to wit: Hammerstein's Vic-
toria Theater and Hammerstein's Paradise Roof Garden, in the Borough of Manhattan,
city and State of New York; Harry Davis's Grand Opera House, in the city of Pitts-

bui^h, in the State of Pennsylvania; Keman's Maryland Theater, in the city of
Baltimore, in the State of Maryland; Shay's Theaters, respectively in the cities of
Buffalo, in the State of New York, and Toronto, in the Dominion of Canada; the
Temple Theaters, respectively in the cities of Detroit, in the State of Michigan, and
Rochester, in the State of New York; S. Z. Poll's Theaters, respectively in the cities

of Worcester and Springfield, in the State of Massachusetts, Hartford, New Haven,
Bridgeport, and Waterbury, in the State of Connecticut, and Wilkes-Barre and Scran-
ton, in the State of Pennsylvania; the Temple Theater, in the city of Hamilton, in
the Dominion of Canada; the Orpheum Theater, in the city of Montreal, in the
Dominion of Canada; the Dominion Theater, in the city of Ottawa, in the Dominion
of Canada; the Auditcrium Theater, in the city of Quebec, in the Dominion of Can-
ada; Henderson's Music Hall, at Coney Island, in the State of New York; Br^hton
Beach Music Hal) and New Brighton Theater, at Brighton Beach, in the city and
State of New.York; Morrison's Music Hall, in the city of Rockaway, in the State of
New York; the Lynn Theater, at the city of Lynn, in the State of Massachusetts;
the Colonial Theater, in the city of Dayton, in the State of Ohio; the Shubert Theater,
in the city of Utica, in the State of New York; and the Orpheum Theaters, in the
cities of Reading, Allentnwn, Harrisburg, and Altoona, in the State of Pennsylvania;
the Colonial and Lyric Theaters, in the city of Richmond, in the State of Virginia; the
Colonial Theater, in the city of Norfolk, in the State of Virginia; Docksteader's Gar-
rick Theater, in the city of Wilmington, in the State of Delaware; the Hudson Theater,
in the city of Union Hill, in the State of New Jersey; the Forsythe Theater, in the
city of Atlanta, in the State of Georgia; the Colonial Theater, in the city of Erie, in
the State of Pennsylvania; and the Savoy Theater, in the city of Atlantic City, in the
State (if New Jersey.

'

XIV. That the aforesaid theaters enumerated in Paragraph XI hereof, together
with certain other theaters enumerated in Paragraph XV hereof, constitute a group
or circuit of theaters which are, and at all times herein mentioned were, known in
the theatrical and vaudeville business and to the theatrical and vaudeville trade and
to I hose engaged therem as the Orpheum circuit of theaters, and will be hereinafter
referred to as the Orpheum circuit.



XilUST LiSttlSLATION. 1241

XV. That in addition to the theaters enumerated in Paragraph XI of this com-
plauit, the following theaters are included in the Orpheum circuit, to wit: The Ma-
jestic Theater, the Chicago Grand Opera House, the Olympic Theater, and the Hay-
market Theater, in the city of Chicago, in the State of Illinois; the Columbia Theater,
m the city of St. Louis, in the State of Missouri; the Majestic Theater, in the city of
Des Moines, in the State of Iowa; the Majestic Theater, m the city of Milwaukee, in
the State of Wisconsin; the Orpheum Theatei, in the city of Evansville, in the State
of Indiana; the Orpheum Theater, in the city of Duluth, in the State of Minnesota;
the Orpheum Theater, in the city of Winnepeg, in the Dominion of Canada; the
Orpheum Theater, in the city of Ogden, in the State of Utah; the Orpheum Theater,
in the city of Lincoln, in the State of Nebraska; the Orpheum Theater, in the city of
Butte, in the State of Montana; the Orpheum Theaters in the cities of Spokane and
Seattle, in the State of Washington; the Orpheum Theater, in the city of Portland,
in the State of Oregon; the IngersoU Park Theater, in the city of Des Moines, in the
State of Iowa; the Forest Park Theater, in the city of St. Louis, in the State of Mis-
souri; the Fontaine Ferry Park Theater, in the city of Louisville, in the State of

Kentucky; East End Park Theater, in the city of Memphis, in the State of Tennessee;
the West End Park Theater, in the city of New Orleans, in the State of Louisiana;
and the Ramona Park Theater, in the city of Grand Rapids, in the State of Michigan.
XVI. Vaudeville, as the term is used and understood throughout the United

States and in the Dominion of Canada, consists of an entertainment, for hire, extending
over a period of time of from two to three hours during the day or night upon the stage
of a regularly licensed theater or playhouse, where, in return for one admission fee,

the spectators are afforded the opportunity of witnessing a number of disassociated,

short performances by actors, acrobats, musicians, singers, dancers, exhibitors, con-
jurers, athletes, and other entertainers.

XVII. The business, trade, and commerce of producing vaudeville, as hereinbefore
defined, is conducted by three classes of persons, to wit—performers, managers, and
proprietors; the class of performers embraces actors, acrobats, athletes, musicians,
singers, jugglers, conjurers, and a great number of other entertainers; the class of

managers embraces those who are regularly engaged as the personal representatives
and business managers oi those embraced in the first class; and the class of proprietors
embraces the owners, lessees, and proprietors of theaters and playhouses who are
engaged in producing and presenting, for hire, vaudeville entertainments; the latter

class employs those embraced in the first class. A great number of people in the
United States and in the Dominion of Canada are engaged in said business, trade, and
commerce, and in the course of every year, tremendous sums of money are expended
therein; men and women devote years of their lives to acquiring especial talent as

actors or acrobats or musicians or singers or in developing some talent, the public
presentation of which is attractive to the theater-going public, and by public ex-
hibitions of such talents are enabled to and do earn, and are dependent thereon to

earn a livelihood; those of them most skilled in their respective occupations command
high salaries and are in popular demand with the theater-going public; in order to

display their talents they must and do seek employment by the proprietors owning
and operating high-grade, first-class theaters and playhouses at which high-grade
vaudeville is produced. For many years it has been the custom for such performers to

employ persons to act for them as ttieir personal representatives and business managers
such managers have represented, and do represent such performers, and acting for

them have solicited and do solicit proprietors for contracts of employment for their
'

principals, negotiate the terms and conditions of such contracts, arrange for a regular

itinerary for their principals, attend to preparing and getting out the usual and necessary

advertising for their principals, attend to the transportation and to numerous details

incident to and a part of the business of such principals. The proprietors own, lease,

or control theaters and playhouses, at which and in connection with which they em-
ploy numerous persons, such as stage hands, property men, carpenters, electri(;ians,

ushers, ticket sellers, stage managers, conductors, and musicians; they purchase
and cause to be manufactured and shipped to them at such theaters and playhouses

large quantities of valuable scenery, furniture, fixtures, and costumes, some of which
is purchased in a State other than that in which such theaters or playhouse is located,

and shipped from such State to the State where such theater or playhouse is located;

these proprietors also purchase and cause to be manufactured for and shipped to

them great quantities of advertising matter, such as bill posters and handbills, much
of which they cause and procure to be transported .in interstate and foreign commerce;
they also cause and procure to be printed and thereafter offer the same for sale, and.

do sell, tickets of admission to the entertainments which they are engaged in pro-

ducine, and for which tickets they receive large sums of money; and as a further part

of their aforesaid business, trade, and commerce said proprietors enter into contracts
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with performers wherein and whereby said performers are obligated to appear at said
proprietors ' theatres and perform for them, and wherein and whereby said proprietors
are obligated to pay such performers for such services; and in many instances such

, contracts are made by said proprietors with such performers in a State other than and
remote from the State in which the proprietors' said theater is located, and in such
instances, by said contract, said performers are obUgated to travel from one State to
another, and thereafter, and because of such contract, he or. she, as the case may be,
does travel from one State to another as a direct result of the procurement of Said
proprietor as aforesaid. Nearly all proprietors of first-class theaters or show houses in
the United States and Canada, at which first-class, high grade vaudeville is pro-
duced, maintain, and for many years have maintained, agents and representatives
in the city of New York, who are and have been engaged in conducting negotiations
looking to the employment of persons to perform in vaudeville for said proprietors at

their theaters and playhouses. The city of New York is the market for such talent;

performers seeking remunerative employment in vaudeville must arrange theit
itinerary before starting in a season; generally a vaudeville performer can not appear
for more than one week consecutively in any one city ; they must travel from city to

city and State to State, and in order to have any success they must arrange beforehand
for a series of employments in many cities; consequently. New York City has grown
to be the mart, and all proprietors of high-class theaters go there to hire performers, and
all high-class performers go there to obtain employment. Out of these conditions has
grown the necessity for the performers to employ managers, or personal representa-
tives. The business,'trade, and commerce is one of bargain and sale. Generally the
performers are men and women of talent, but lacking in business abiUty; they are
obliged to employ men skilled in barter and sale to represent them and negotiate
for them; consequently certain persons have been and are engaged in the business
of acting as managers for performers; these persons have established a regular business
of representing performers, negotiating their contracts of employment, stipulating as

to the terms thereof, and obtaining employment for such penormers on the most ad-
vantageous terms. Through these means the vaudeville business has grown to be a
business of vast proportions; large numbers of theaters have been built throughout the
United States and great numbers of people have engaged in the business; everyone
engaged therein is constantly engaged either in moving from State to State or from a
foreign country to the United States, or vice versa, or m causing and procuring some
other person or persons to so move; there is no other business, trade, and commerce
in which there is so much of intercourse among the several States of the United
States or in which there is so much of intercourse with foreign nations.
XVIII. That the aforesaid theaters in the aforesaid Keith circuit and Orpheum

circuit constitute and are pactically all of the theaters in the United States and the
Dominion of Canada at which first class vaudeville entertainments are produced.
XIX. That all persons who perform in vaudeville in the United States and Canada

aspire to obtain employment by the owners and operators of said liieaters in said Keilh
circuit and Orpheum circuit, and no first class performer who is debarred therefrom
can obtain sufficient employment in vaudeville at any other theaters in the United
States and the Dominion of Canada at which first class vaudeville entertainments are
produced from which he or she can earn a living.
XX. Plaintiff now is and for many years has been engaged in the business, trade,

and commerce of acting as manager for and personal representative of numerous per-
sons who are and have been engaged in the business, trade, and commerce of perform-
ing in vaudeville. Plaintiff maintains four offices and places of business, respect^
ively, in the cities of London, in the Kingdom of Great Britain; Paris, in the Republic
of France; Berlin, in the Empire of Germany; and New York, in the State of New
York. At each of these offices it maintains a corps of employees, of whom some are
engaged in office work and others as theatrical critics and reporters; through this latter
class, all of whom are trained observers of theatrical performances, plaintiff maintains
a systematic surveillance over the principal theaters and show houses throughout the
world at which theatrical and vaudeville performances are produced, and keeps in
touch with all novel, interesting and attractive vaudeville performances and per-
formers, and keeps itself informed of the character of exhibitions and performances
which will appeal to the theater-going public in the different communities throughout
the world in which vaudeville is produced; plaintiff has laid out and expended large
sums of nioney in building up its organization and now has large sums of money in-
vested in its aforesaid business, trade, and commerce; by the expenditure of large sums
of money and through the medium of extensive advertising throughout the world
plaintiff's business has become widely known throughout North and South America,
Europe, Africa, Asia, and Australia. Being fully advised, by the means aforesaid, of
the conditions prevailing in the various communities in which vaudeville is pro-
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duced, plaintiff is enabled to and does keep the owners and proprietors of theaters
and play houses advised of the latest attractions and successes in vaudeville, and also
to keep the performers advised of the most desirable places at which they may present
their perforinances; through this comprehensive acquaintance with the vaudeville
situation plaintiff has been enabled to and does conduct a large business as manager
and personal representative of vaudeville performers; for many years it has been em-
ployed by many of the most successful and best known vaudeville performers to act
as flieir manager and personal representative; many such performers have, from time
to time, employed plaintiff and paid it laxge sums ot money for acting as their manager
and personal representative. Plaintiff's business as such manager and personal rep-
resentative, among other things, has consisted, and does consist, in contracting with
such performers to negotiate for them with the proprietors of theaters and playhouses
for the emj)loyment of such performers by said proprietors, to arrange a series of em«
ployments in various countries and cities, to arrange an itinerary of performances for

such performers so as to keep them continuously employed and to reduce the amount
and expense of their traveling to a minimum; to furnidi such performers with infor-

mation as to the most available and satisfactory routes of ttavel, the most satisfactory

hotels at which to stop, the customs and manners of the various countries which they
are to visit, and where they are to travel from one country to another to arrange for

such performers the necessary papers to be used in their dealings with the customs-
immigration, and other Government officials. Many of the fjerformers who have em
ployed plaintiff's services are actors, performers, jugglers, conjurers, acrobats^ and va-
rious otiier kinds of entertainers, who as a part of tiieir performances have to and do
avail themselves of the use of large quantities of scenery, costumes, fixtures, and appa-
ratus, animals, birds, and reptiles, which belong to them and which they carry with
them from place to place; in such cases, where plaintiff has been employed as manager
or personal representative, it in many instances, as a part of its employment, has at-

tended to the transportation and shipment of such scenery, costumes, fixtures, ap-
paratus, animals, birds, and reptiles, and in many cases this is and has been a very large

part of plaintiff's business, trade, and commerce aforesaid. Plaintiff, by means of
correspondence and cable, and through its agent and representative in flie United
States, negotiates and has negotiated, and effects and has effected contracts with pro-
prietors of theaters in the United States, wherein and whereby vaudeville performera
obligate and have obligated themselves to come to the United States and perform in
vaudeville at theaters and play houses owned or controlled by such proprietors, and
thereafter, and as a result of such contracts, said performers have and do come to the;

United Slates from Europe, Asia, Africa, Australia, and South America, and have and'

do perform in vaudeville entertainments produced by such proprietors; and in such
cases plaintiff, as a part of its duties as manager and personal representative for such
performers, has attended and does attend to the consulation and shipment of the para-
phernalia of such performers and, upon the arrival'of the same in the United States,

has attended and does attend to the entry, bonding, and other necessary details re-

lating to and attending on the entry of foreign merchandise at the United States cus-
tomhouses; and upon the arrival of such performers in the United States plaintiff

has caused and does cause them to be met by one or more of its representatives, wh»
have assisted and do assist said performers in such matters as they may have desired

or may desire assistance. Most, if not, all of the performers engaged in vaudeville

have advertising matter consisting of billposters and photographs, which are dis-

tributed, posted, and circulated in the cities where such performers are to appear, and
as a part of plaintiff's business as manager and personal representative for such per-

formers it has attended and does attend tothe procuring of such advertising matter
and to the preparation of the same, and to its shipment from one country to another

and from one State to another State in the United States, and to its publication and dis-

tribution in advance of the appearance of such performers. And for the aforesaid

services plaintiff has been and is paid by such performers. By reason of the excellence

of the service which plaintiff has rendered and does render to its aforesaid patrons, and
by reason of its world-wide acquaintance and familiarity with the conditions of the

vaudeville business, trade, and commerce, and by reason of its courteous and efficient

treatment of its patrons and the success attained by such patrons through plaintiff's

services as aforesaid, plaintiff has built up and attained a remunerative business and a
good will of great value and has earned, and until the wrongful misconduct of these

defendants, as hereinafter more particularly described, was earning large sums of

money from its aforesaid business, trade, and commerce.
XXI. That for many years plaintiff, as manager and personal representative of

many of the leading vaudeville performers, negotiated for them contracts of employ-

ment to perform at all or nearly all of the aforesaid theaters' in the. aforesaid Eeith.

and Orpheum circuits, and for such services has received large sums of money from
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6urh performers; and at all times since the incorporation of defendant United Booking
Offices of America until the 1st day of August, 1913, plaintiff, as manager and personal

representative of many of the most prominent vaudeville performers, negotiated for

them contracts of employment to perform in vaudeville at all or nearly all of the afore-

said theaters in the aforesaid Keith circuit, and such contracts of employment wer«

BO negotiated through said defendant United Booking Offices of America.

XXII. That at all times since the incorporation of defendant Central Vaudeville

Promotion Co. until the 1st day of August, 1913, plaintifi, as manager and personal rep-

resentative of many of the most prominent vaudeville performers, negotiated for them
contracts of employment to perform in vaudeville at all or nearly all of the aforesaid

theaters in the aforesaid Orpheum circuit, and such contracts of employment were so

negotiated through said defendant Central Vaudeville Promotion Co.
' XXIII. That through plaintiff's organization and because of its efficient services

-as aforesaid, it has until the 1st day of August, 1913, succeeded in bringing and caus-

ing and procuring to come to the United States of America, andin obtaining employ-

ment for them to perform in vaudeville at the aforesaid theaters in the aforesaid Keith

circuit and Orpheum circuits a greater number of first-class and recognized vaudeville

stars than all the other persons in the United States engaged in the business, trade,

and commerce of acting as managers and personal representatives of vaudeville per-

formers.

XXIV. The defendant Benjamin F. Keith, as hereinbefore stated, owns oi controls

and operates a large number of theaters throughout the United States; at all of these

theaters he is, and at all times herein mentioned has been, engaged in the business,

trade, and commerce of producing vaudeville entertainments for hire; and in con-

nection with and as a part of such business, trade, and commerce, he is, and at aU
times herein mentioned has been, engaged in enrploying a large number of persons,

to wit: Stage managers, laborers, carpenters, electricians, conductors, musicians,

Ushers, doorkeepers, and ticket sellers; such persons render services in connection

with the perfoimances of vaudeville at such theaters and are paid by said defendant

for such services; said defendant also, in connection with and as a part of his said

business, trade, and commerce, employs agents, who are located in the city of New
York, who act for him in employing persons to perform in vaudeville for him in hia

aforesaid theaters, and through such agents said defendant from time to time enters

into contracts with performers such as actors, acrobats, athletes, conjurors, jugglers,

singers, musicians, and various other entertainers, wherein and whereby said per-

formers agree to travel from one city in one State to another city in another State of

the United States and to perform in vaudeville for said defendant at his theater in

the latter place, and as a result of such contracts, performers do' travel and have
traveled from one State to another State of the United States and have performed
and do perform in vaudeville for said defendant at his aforesaid theaters, and such
performers have been and are paid for such services by said defendant; and as a part

of his aforesaid business said defendant has entered into and does enter into contracts

with performers wherein and whereby such performers have agreed and do agree to

Come to the United States from a foreign country, and upon arriving in the United
States, to perform in vaudeville for said defendant at his aforesaid -theaters, and
wherein and whereby said defendant has agreed and does agree to pay said perfoimera
for such services, and as a result of such contracts said performers have and do come
to the United States from foreign countries, to wit: Europe, Asia, and other countries,

and have perfdrmed and do perform in vaudeville for said defendant at his aforesaid
theaters, and have been and are paid therefor by said defendant. And, in many
instances, said performers have brought, and do bring with them, from such foreign
countries to the United States, large quantities of paraphernalia such as scenery, cos-

tume?, and fixtures, animals, birds, and reptiles, which they have transported and
caused to be transported to the United States, and from one city in one State to

another city in another State of the United States, in connection with and as a part
of their work in performing for said defendant in vaudeville at his aforesaid theaters
as aforesaid; and so said defendant has been and is engaged in trade and commeice
among the several States of the United States and with foreign nations within the
meaning of the act of Congress approved July 2, 1890, and entitled "An act to protect
trade and commerce against unlawful restraints and monopolies."
XXV. On information and belief, that in the case of many of the theaters herein-

before stated to be owned or controlled and operated by the defendant Benjam u F.
Keith, he does not actually own the theater building, but the same is owned or leased
by a corporation which has been organized by said defendant, and said corporation
owns or leases, and at all times herein mentioned has owned or leaaed, the theater
building; but in all such cases said defendant owns, and at all times herein men-
tioned has owned, a large majority, if not all, of the capital stock of such corporation,
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and at all times herein mentioned he has absolutely dominated said corporation and
managed and controlled its theater building to all intents and purposes as if the same
were actually owned by him; and in all such cases said defendant has regulated and
controlled every detail of the business of producing vaudeville at such theaters, and
has caused and procured the employment and discharge of all persons connected
therewith, and dictated and controlled the character of performances produced at
such theaters and caused and procured the employment of performers to perform in
vaudeville at such theaters; many such theaters, so dominated, controlled, and man-
aged by him are located in States other than the State of New York; and in connec-
tion with and as a part of his aforesaid domination, management, and control of said

theaters he has caused and procured, at all times herein mentioned, his agents, serv-

ants, and employees in the city and State of New York to enter into and conduct
negotiations with performers looking to the employment of such performers to appear
and perform for him in vaudeville at such theaters; and as a result of such negotia-

tions, said agents, servants, and employees have caused and procured, and do cause
and procure such performers to travel from said city of New York to said theaters in

States other than the State of New York, and to perform in vaudeville for said defend-
ant and his aforesaid corporations, and said defendant has caused and procured, and
does cause and procure, said performers to be paid therefor; and so said defendant has
been and is engaged in business, trade, and commerce, among the several States of

the United States, within the meaning of the aforesaid act of Congress.

XXVI. On information and belief tiiat the defendant Benjamin F. Keith, in con-
nection with and as a part of the business, trade, and commerce of producing vaudeville
at the theaters domiaated, managed, and controlled by. him, as stated in the last pre-
ceding paragraph, has, at all times herein mentioned, caused and procured his agents,

servants, and employees located in the city and southern district of New York, to

enter into and conduct negotiations with vaudeville performers located in Europe,
looking to and resulting in said vaudeville performers coming to the United States of

America to perform for hire, in vaudeville performances, at said theaters; and in such
instances, and there have been many such, that being a regular part of said defend-
ant's business, trade, and commerce, said performers have so come to the United
States as a result and because of written agreements between them and said defend-
ant's agents, servants, and employees aforesaid; and in many such cases said per-
formers, in compliance with and as a part of their aforesaid agreements have brought
with them, and caused and procured to be transported from Europe to the United
States, large quantities of scenery, fixtures, costumes, animals, birds, and reptiles,

and other paraphernalia; and for their coming to the United States, and bringing and
causing to be brought such paraphernalia as aforesaid, and for performing in vaude-
ville at such theaters, said defendant has, at all times herein mentioned, caused and
procured said vaudeville performers to be paid; and so said defendant is, and at all

time-i herein mentioned has been, engaged in business, trade, and commerce with
foreign nations within the meaning of the aforesaid act of Coigress.

XXVII. The defendant Frederick F. Proctor, as hereinbefore stated, owns or con-
trols and operates a large number of theaters throughout the United States; at all of

these theaters he is, and at all times herein mentioned has been, engaged in the busi-
ness, trade, and commerce of producing vaudeville entertainments for hire; and in

connection with and as a part of such business, trade, and commerce, he is, and at all

times herein mentioned has been, engaged in doing substantially all of the things
alleged in Paragraphs XXIV, XXV, XXVI hereof, to have been and to be done by
the defendant Benjamin F. Keith, and to which reference is hereby made as if the
same was here repeated as to the defendant Proctor.

XXVIII. The defendant Edward F. Albee. as hereinbefore stated, owns or controls
and operates a large number of theaters throughout the United States; at all of these
theaters he is, and at all times herein mentioned has been, engaged in the business,
trade, and commerce of producing vaudeville entertainments for hire; and in connec-
tion with and as a part of such a business, trade, and commerce, he is, and at all times
herein mentioned has been, engaged in doing substantially all of the things alleged
in Paragraphs XXIV, XXV, and XXVI hereof, to have been and to be done by the
defendant Benjamin F. Keith, and to which reference is hereby made as if the same
was here repeated as.to the defendant Albee.
XXIX. The defendants Morris Meyerfeld, jr., and Martin Beck, as hereinbefore

stated, own or control and operate a large number of theaters throughout the Unitftd

States; at all of these theaters they are, and at all times herein mentioned have been,
engaged in the business, trade, and commerce of producing vaudeville entertainments

for hire; and in connection with and as a part of such business, trade, and commerce,
they are, and at all times herein mentioned have been, engaced in doing substantially

all of ike things alleged in Paragraphs XXIV, XXV, and XXVI hereof, to have been
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and to be done by the defendant Benjamin F. Keith, and to which reference is hereby-

made as if the aame was here repeated as to the defendants Meyerfeld and Beck.

XXX. On information and belief that the entire capital stock of the defendant

United Bookine; Offices of America is, and at all times herein mentioned has been,

owned by the defendants Benjamin P. Keith, Frederick F. Proctor, and Edward P.

Albee; that said defendants caused and procured said company to be incorporated,

and at all times since its incorporation have dominated and controlled and now dom-
inate and control its entire business, trade, and commerce.
XXXI. On information and belief that the entire capital stock of the defendant

Central Vaudeville Promotion Co. is, and at all times herein mentioned has been,

owned by the defendants Morris Meyerfeld, jr., and Martin Beck; that said defendants

caused and procured said company to be incorporated, and at all times since its incor-

poration have dominated and controlled and now dominate and control its entire busi-

ness, trade, and commerce.
XXXII. That the business, trade, and commerce in which tie defendant United

Booking Offices of America is, and at all times since its incorporation has been, engaged

consists in employing vaudeville performers to perform in vaudeville for the defend-

ants Benjamin F. Keith, Frederick P. Proctor, and Edward F. Albee, at the theaters

owned or controlled and operated hj_ them, respectively, as hereinbefore stated; it is

the agent for said defendants in the city and southern district of New York, and at all

times herein mentioned, as such agent, it has been engaged in entering into and con-

ducting negotiations with vaudeville performers, looking to and resulting in the em-
ployment of such performers to perform in vaudeville for said defendants at their

respective theaters aforesaid; and as such agent for said defendantfe, from time to time,

and as a regular part of its business, trade, and commerce, it has entered into and con-

ducted negotiations with various and sundry persons who have been and are acting as

managers and personal representatives of vaudeville performers; and among such
managers and personal representatives of such vaudeville performers with whom said

defendant has heretofore entered into and conducted such negotiations has been this

plaintiff; that as a regular part of its business, trade, and commerce, until about the

Ist of August, 1913, said defendant dealt with this plaintiff and through this plaintiff

arranged for and procured contracts for the employment of various and sundry vaude-
ville performers for whom plaintiff was acting in the capacity of manager and personal

representative as aforesaid, and in and by such contracts so procured said defendant as

agent, as aforesaid, employed and agreed to employ said vaudeville performers to

perform in vaudeville for said defendants Keith, Proctor, and Albee, respectively,

at their aforesaid theaters throughout the United States. And in conducting the
aforesaid negotiations looking to and resulting in the employment of said performers
as aforesaid, and as a part of its business, trade, and commerce, said defendant has
caused and procured said performers to agree to travel from one State to another State

in the United States and to perform in vaudeville in such latter State; and as a result

of such agreements said performers have traveled and do travel from one State to

another State in the United States; and in such negotiations, and as a part of its said

business, trade, and commerce, said defendant has caused and procured performers

to agree to travel from a foreign country to the United States and to perform in vaude-
.ville in the United States, and as a result of such agreements, said performers have
traveled from foreign countries, to wit, Germany, France, England, Australia, and
other countries to the United States and have, after such travel, performed in vaude-
ville in the United States; and in such negotiations, and as a part cf its said business,

trade, and commerce, said defendant has caused and procured performers to agree

to travel from the United States to and to perform in the vaudeville in the Dominion
of Canada, and as a result of such agreements said performers have traveled from the
United States to and after such travel have performed in vaudeville in the Dominion
of Canada; and so said defendant has been and is engaged in trade and commerce
among the several States of the United States and with foreign nations, within the
meaning of the aforesaid act of Congress; and a further part of ttie business, trade, and
commerce in which said defendant is, and, at all times herein mentioned, has been
engaged consists in employing vaudeville performers to perform in vaudeville for

the owners of the theaters hereinbefore enumerated as being in the Keith Circuit

other than those owned or controlled and operated by the defendants Benjamin F.
Keith, Frederick F. Proctor, and Edward P. Albee; it is the agent of the owners and
proprietors of such theaters and has done for them, and is doing for them, services in

all respects similar to what it is doing and has done for said defendants Keith, Proc-

tor, and Albee as hereinbefore described in paragraphs XXIV, XXV, and XXVI
hereof.
XXXIII. That the business, trade, and commerce in which the defendant, Central

Vaudeville Promotion Co. , is, and at all times since its incorporation has been, engaged
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consists in eniploying vaudeville performers to perform in vaudeville for the defend-
ants, Morris Meyerfeld, jr., and Murtin Beck, at the theaters owned or coritroUed and
operated by them respectively, as hereinbefore stated; it is the agent for said defend-
ants in the city and southern district of New York, and at all times herein mentioned
as such agent it has been engaged in entering into and conducting negotiations with
vaudeville performers, looking to and resulliag in the employment of such performers
to perform m vaudeville for said defendants at their respective theaters aforesaid;

and as such agent for said defendants from time to time and as a regular j)art,of its

business, trade, and commerce it has entered into and conducted negotiations with
various and sundry persons who have been and are acting as managers and personal
representatives of vaudeville performers; and among such managers and personal
representatives of such vaudeville performers with whom said defendant has hereto-
fore entered into and conducted such negotiations has been this plaintiff; that as a
regular part of its business, trade, and commerce until about the 1st of August, 1913,
said defendant dealt with this plaintiff and through this plaintiff arranged for and
procured contracts for the employment of various and sundry vaude'Wlle performers
for whom plaintiff was acting m the capacity of manager and personal representative
as aforesaid, and in and by such contracts so procured said defendant, as agent as

aforesaid, employed and agreed to employ said vaudeville performers to perform in
vaudeville for said defendants, Morris Meyerfeld, jr., and Martin Beck, respectively,
at their aforesaid theaters throughout the United States. And in conducting the
aforesaid negotiations looking to and resulting in the employment of said performers,
as aforesaid, and as a part of its business, trade, and commerce, said defendant has
caused and procured said performers to agree to travel from one State to another
State in the United States and to perform in vaudeville in such latter State:

and as a result of such agreements said performers have traveled and do travel

from one State to another State in the United States; and in such negotiations and
as a part of its said business, trade, and commerce said defendant has caused and pro-

cured performers to agree to travel from a forei^ country to the United States and
to perform in vaudeville in the United States, and as a result of such agreements said

performers have traveled from foreign countries, to wit: Germany, France, England,
Australia, and other countries to the United States, and have, after such travel, per-
formed in sraudeville in the United States; and in such negotiations and as a part of

its said business, trade, and commerce said defendant has caused and procured per-

formers to agree to travel from the United States to and to perform in vaudeville in

the Dominion of Canada, and as a result of such agreements said performers have
traveled from the United States to, and after such travel have performed in vaude-
ville in the Dominion of Canada; and so said defendant has been and is engaged
in trade and commerce among the several States of the United States and with foreign

nations within the meaning of the aforesaid act of Congress; and a further part of

the business, trade, and commerce in which said defendant is and at all times herein
mentioned has been engaged consists in employing vaudeville performers to perform
in vaudeville for the owners of the theaters hereinljefore enumerated as being in the
Orpheum Circuit other than those owned or controlled and operated by the defend-
ants, Morris Meyerfeld, jr., and Martin Beck; it is the agent of the owners and pro-
prietors of such theaters and has done for them and is doing for them services in all

respects similar to what it is doing and has done for said defendants, Myerfeld, jr., and
Beck, as hereinbefore described in Paragraph XXIX hereof.

XXXIV. That on or about the 1st day of August, 1913, at the city^ county. State,

and southern district of New York, the defendants United Booking Offices of America,
Central Vaudeville Promotion Co., Benjamin F. Keith, Frederick F. Proctor, Edward
F. Albee, A. Paul Keith; John J. Murdock, Monis Meyerfeld, jr., and Martin Beck,
hereinafter called "defendants," entered into an unlawful combination and con-
spiracy to wrongfully and unduly restrain the aforesaid interstate and foreign busi-

ness, trade, and commerce, so then and since then carried on and conducted by
said defendants United Booking Offices of America, Central Vaudeville Promotion
Co., Benjamin F. Keith, Frederick P. Proctor, Edward F. Albee, Morris Meyerfeld,
jr., and Martin Beck, at their aforesaid theaters in the Keith Circuit and the Orpheum
Circuit as aforesaid, and also to wrongfully and unduly restrain the aforesaid inter-

state and foreign business, trade, and commerce, so then and since then carried on
and conducted by the aforesaid owners and proprietors of the aforesaid theaters in

said Keith Circuit and Orpheum Circuit other than those owned, managed, and
controlled as aforesaid by said defendants Benjamio F. Keith, Frederick F. Proctor,

Edward F. Albee, Morris Meyerfeld, jr., and Martin Beck; and from said 1st day of

August, 1913, and continuously, and at all times from said date until and on the

day of the fiUng of this complaint, all of said defendants were and now are knowingly
and willfully engaged in said unlawful combination and conspiracy and in the further-

ance of its unlawful object and purpose aforesaid, and so, at all such times were con-
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tiiiuously and now are engaged in an unlawful and corrupt combination and con-

spiracy in restraint of said business, trade, and commerce, to the great and irrepar-

able injury and detriment' of this plaintiff, and said unlawful combination and con-

spiracy was to be and is being accomplished by said defendants in the manner and

by the means following, to wit:

(A) By said defendants Benjamin F. Keith, Frederick F. Proctor, and Edward F.

Albee agreeing together not to employ any person to perform for them in vaudeville

at their respective theaters, owned, controlled, and operated by them as aforesaid,

except through the agency of the defendant United Booking Offices of America;

and in and by said defendants adhering to and carrying out such agreement.

(B) By said defendants Benjamin F. Keith, Frederick F. Proctor, Edward F.

Albee, A. Paul Keith, John J. Murdock, and United Booking Offices of America
agreeing together that said United Booking Offices of America should not act as agent

for the owner, or proprietor of any of the aforesaid theaters in the aforesaid Keith

Circuit where such owner or proprietor employed any person to perform in vaudeville

at such theater through any agency other than the defendant United Booking Offices

of America; and in and by said defendants adhering to and carrying out such agree-

ment.
(C) By said defendants Benjamin F. Keith, Frederick F. Proctor, Edward P

Albee, A. Paul Keith, John J. Miu'dock, and United Booking Offices of America
agreeing together to cause, procure, and compel all owners and proprietors of all the

aforesaid theaters in the Keith circuit aforesaid to promise and agree with said defend-

ants not to employ any person to perform in vaudeville at their respective theaters

aforesaid, except through the agency of the defendant United Booking Offices of

America; and in and by said defendants adhering to and carrying out such agreement.

(D) By said defendants Benjamin F. Keith, PVederick F. Proctor, Edward F.

Albee, A. Paul Keith, John J. Murdock, and United Booking Offices of America
agreeing together that said United Booking Offices of America should not employ
any person to perform in vaudeville at any of the aforesaid theateis in the

Keith circuit aforesaid if such person shall have performed in vaudeville in any
theater in the United States or the Dominion of Canada other than the aforesaid

theaters in the Keith circuit and the Orpheum circuit; and in and by said defend-
ants adhering to and carrying out such agreement.

(E) By said defendants Benjamin F. Keith, Frederick F. Proctor, Edward F.

Albee, A. Paul Keith, John J. Murdock, and United Booking Office8»of America
agreeing together that said United Booking Offices of America should blacklist any
person who should perform in vaudeville at any theater in the United States or the

Dominion of Canada other than the aforesaid theaters in the Keith circidt and Or-

pheum circuit; and that such person having been so blacklisted should be debarred
from thereafter performing at any of the aforesaid theaters in said Keith circuit and
Orpheum circuit, and that the owners and proprietors of all theaters in said circuits

should be notified of such blacklisting and forbidden to thereafter employ such per-

formers under pain of being themselves blacklisted; and in and by said defendants
adhering to and carrying out such agreement.

(F) By said defendants Benjamin F. Keith, Frederick P. Proctor, Edward F.

Albee, A. Paul Keith, John J. Murdock, and United Booking Offices of America
agreeing together that said United Booking Offices of America should not act as agent
for the owner or proprietor of any theater in the aforesaid Keith circuit who should
employ any person to perform in vaudeville for him or them after such person should
have been blacklisted as aforesaid; and in and by said defendants adhering to and
carrying out such agreement.

(G) By said defendants Benjamin P. Keith, Frederick F. Proctor, and Edward F.

Albee agreeing together not to employ any person to perform for them in vaudeville
at any of their respective cheaters aforesaid when such person should be represented
by or have in his or her employ as manager or perBonal representative any person who
shall have obtained employment for any person to perform in vaudeville in any
theater in the United States or in the Dominion of Canada other than the aforesaid

theaters in the Keith circuit and Orpheum circuit aforesaid; and in and by said

defendants adhering to and carrying out said agreement.
(H) By said defendants Benjamin F. Keith, Frederick F. Proctor, Edward F. Albee,

A. Paul Keith, John J. Murdock, and United Booking Offices of America agreeing

together that said United Booking Offices of America mould not act as agent for the

owner or proprietor of any of the aforesaid theaters in the Keith circuit aforesaid, where
such owner or proprietor should have employed any person to perform in vaudeville

at his or their theater when such person so employed was represented by or had in hia

or her employ as manager or personal representative any person who should have
obtained employment in vaudeville for any performer at any theater in the United
States or the Dominion of Canada other than the aforesaid theaters in the Keith circuit
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and tile Orpheum circuit aforesaid; and in and by said defendants adhering to and
carrying out said agreement.

(l) By said defendants Benjamin F. Keith, Frederick P. Proctor, Edward F. Albee,
A. Paul Keith, John J. Murdock, and United Booking Offices of America agreeing
together that said United Booking Offices of America should blacklist any person act-

ing as manager or personal representative of vaudeville performers where such person
should, as such manager or personal representative, obtam employment for any person
to perform in vaudeville in any theater other than the aforesaid theaters in the Keith
circuit and Orpheum circuit aforesaid, and that such person, having been so black
listed, should be debarred from thereafter negotiating with said United Booking Offices

of America for the employment of any person to perform in vaudeville at the aforesaid

theaters in said Keith circuit, and that the owners and proprietors of all theaters in

said circuits should be notified of such black listing and forbidden thereafter to employ
any performer who employed or was represented by any such manager or personal rep-
resentative so black listed, under pain of being tnem8elves.black listed; and in and
by said defendants adhering to and carrying out said agreement.

(J) By said defendants Benjamin P. Keith, Frederick F. Proctor, Edward F. Albee,
A. Paul Keith, John J. Murdock, and United Booking Offices oi America agreeing
together that said United Booking Offices of America should not act as agent for the
owner or proprietor of any theater in the aforesaid Keith circuit who should employ
any person to perform for him or them in vaudeville, when such person so employed
was, at the time of such employinent, represented by any manager or personal repre-
sentative who should have Been black listed as aforesaid; and in and by said defend*
ants agreeing together to blacklist any performer who should employ any person as
manager or personal representative who should have been black listed as aforesaid]

and in and by adhering to and carryingout such agreements.
(K) By said defendants Benjamin F. Keith, Frederick F. Proctor, Edward F. Albee,

A. Paul Keith, John J. Murdock, and United Booking Offices of America agreeing
together that said United Booking Offices of America should notify all owners and pro-

prietors of the aforesaid theaters m the Keith circuit aforesaid of all performers black
listed as aforesaid, and that any owner or proprietor employing such black listed per-
former to perform for him or them in his or their theater would not thereafter be able
to employ any performers through the agency of said United Booking Offices of

America, and by said defendants agreeing liiat said United Booking Offices of America
should blacklist any owner or proprietor of any theater who should employ any per-
former black listed as aforesaid; and in and by said defendants adhering to and carry-
ing out such agreement.

(L) By said defendants, Benjamin F. Keith, Frederick F. Proctor, Edward P.
Albee, A. Paul Keith, John J. Murdock, and United Booking Offices of America,
agreeing together that the defendant United Booking Offices of America should notify
the defendant Central Vaudeville Promotion Co. of any and all performers, managers,
personal representatives, owners, and proprietors who should be blacklisted as afore-

said; and in and by said defendants adbering to and carrying out said agreement.
(M) By said defendants, Morris Meyerfeld, jr., and Martin Beck, agreeing together

not to employ any person to perform for them in vaudeville at their respective theaters
owned, controlled, and operated by them as aforesaid, except through the agency of the
defendant Central Vaudeville Promotion Co. ; and in and by said defendants adhering
to and carrying out such agreement. '

(N) By said defendants, Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville
Promotion Co

.
, agreeing together that said Central Vaudeville Promotion Co. should not

act as agent for the owner or proprietor of any of the aforesaid theaters in the aforesaid

Orpheum Circuit, where such owner, or proprietor employed any person to perform in

vaudeville at such theater through any agency other than the defendant. Central
Vaudeville Promotion Co.; and in and by said defendants adhering to arid carrying
out such agreement.
(O) By said defendants Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville

Promotion Co., agreeing together to cause, procure, and compel the owners and pro-

prietors of all the aforesaid theaters in the Orpheum Circuit aforesaid to promise and
agree with said defendants not to employ any person to perform in vaudeville at their

respective theaters aforesaid except through the agency of the defendant Central

Vaudeville Promotion Co.; and in and by said defendants adhering to and carrying

out such agreement.
(P) By said defendants, Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville

Promotion Co., agreeing together that said Central Vaudeville Promotion Co. should not

employ any person to perform in vaudeville at any of the aforesaid theaters in the

Orpheum Circuit aforesaid, if such person should have performed in vaudeville in any
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theater in the United States or the Dominion of Canada, other than the aforesaid

theaters in the Keith Circuit and Orpheum Circuit aforesaid; and in and by said

defendants adhering to and carrying out such agreement.

(Q) By said defendants, Morris Meyerfeld, Martin Beck, and Central Vaudeville
Promotion Co., agreeing together that said Central Vaudeville Promotion Co. should
blacklist any person who should perform in vaudeville at any theater in the United
States or the Dominion of Canada other than the aforesaid theaters in the Keith Circuit

and Orpheum Circuit, and that such person, having been so blacklisted, should be
debarred from thereafter performing at any of the aforesaid theaters in said Keith
Circuit and Orpheum Circuit, and that the owners and proprietors of all of the theaters

in said circuits should be notified of such blacklisting and forbidden to thereafter

employ such performers under pain of being themselves blacklisted; and in and by
maid defendants adhering to and carrying out such agreement.

(R) By said defendants Morris Meyerfeld, jr., Martin Beck, and Central Vaude-
ville Promotion Co., agfeeing together that said Central Vaudeville Promotion Co.

should not act as agent for the owner or proprietor of any theater in the Orpheum
Circuit who should employ any person to perform in vaudeville for him or them after

such performer should have been blacklisted as aforesaid; and in and by said defend-
ants adhering to and carrying out such agreement.

(S) By said defendants Morris Me-erfeld, jr., and Martin Beck agreeing together
not to employ any person to perform for them in vaudeville at any of their respective
theaters aforesaid when such person shonld be represented by or have in his or her
employ as manager or personal representative any person who should have obtained
employment for any person to perform in vaudeville in any theater in the United
States or in the Dominion of Canada, other than the aforesaid theaters in the Keith
Circuit and Orpheum Circuit aforesaid; and in and by said defendants adhering to and
carrying out said agreement.

(T) By said defendants Morris Mej^erfeld, jr., Martin Beck, and Central Vaudeville
Promotion Co., agreeing together that said Central Vaudeville Promotion Co. should
not act as agent for the owner or proprietor of any of the aforesaid theaters in the
Orpheum Circuit aforesaid, where such owner or proprietor should have employed
any person to perform in vaudeville at his or their theater, when such person so em-
ployed was represented by or had in his or her employ as manager or personal repre-
sentative any person who should have obtained emplojTnent in vaudeville for any
performer at any theater in the United States or the Dominion of Canada other than
the aforesaid theaters in the Keith Circuit and the Orpheum Circuit aforesaid, and in
and by said defendants adhering to and carrying out said agreement.

(U) By said defendants Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville
Promotion Co., agreeing together that said Central Vaudeville Promotion Co. should
blacklist any person acting as manager or personal representative of vaudeville per-
formers where such persons should, as such manager or personal representative obtain
employment for any person to perform in vaudeville in any theater other than the
aforesaid theaters in the Orpheum Circuit and Keith Circuit aforesaid; and that such
person, having been so blacklisted, should be debarred from thereafter negotiating
with said Central Vaude^dlle Promotion Co. for the employment of any person to
perform in vaudeville at the aforesaid theaters in said Orpneum Circuit, ancf that the
owners and proprietors of all theaters in said circuits should be notified of such black-
listing and forbidden thereafter to employ any performer who employed or was repre-
sented by any such manager or personal representative so blacklisted, under pain of
being themselves blacklisted and in and by said defendants adhering to and carrying
out said agreement.
, (V) By said defendants Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville
Promotion Co., agreeing together that said Central Vaudeville Promotion Co. should
not act as agent for the owner or proprietor of any theater in the aforesaid Orpheum
Circuit who should employ any person to perform- for him or them in vaudeville, when
such person so employed was at the time of such employment represented by any
manager or personal representative who should have been blacklisted as aforesaid;
and in and by said defendants agreeing together to blacklist anv performer who should
employ any person as manager or personal representative who should have been black-
listed as aforesaid: andin and b" adliering to and carrying out such agreement.
(W) By said defendants, Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville

Promotion Co., agreeing together that the defendant, Central Vaudeville Promotion Co.
should notify all owners and proprietors of the aforesaid theaters in the Orpheum
Circuit aforesaid of all such performers blacklisted as aforesaid, and that any owner or
moprietor employing such blacklisted performer to perform for him or them in his or
their theater would not thereafter be able to employ any performers through the agency
of said Central Vaudeville Promotion Co., and by said^defendants agreeing that said
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Central Vaudeville Promotion Co. should blacklist any owner or proprietor of any -

theater who should employ any performer blacklisted as aforesaid; and in and by
Baid defendants adhering to and carrying out said agreement.

(X) By said defendants, Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville
Promotion Co., agreeing together that the defendants. Central Vaudeville Promotion
Co., should notify the defendant. United Booking Offices of America, of any and all

Eerformers, managers^ personal representatives, owners, or proprietors, who should be
lacklisted as aforesaid; and in and by said defendants adhering to and carrying out

said agreement.
(Y) By the defendants, Benjamin P. Keith, Frederick F. Proctor, Edward F. Albee,

A. Paul Keith, John J. Murdock, and United Booking Offices of America, Morris
Meyerfeld, jr., Martin Beck, and Central Vaudeville Promotion Co., agreeing together
that the Central Vaudeville Promotion Co., as agent for the aforesaid theaters m the
Orpheum Circuit aforesaid should not employ any person to perform in vaudeville in any
of the theaters in said circuitwhen such person should be blacklisted by the defendant.
United Booking Offices of America, as aforesaid, and that the defendant, United
Booking Offices of America, aa agent for the aforesaid theaters in the Keith Circuit as

aforesaid, should not employ any person to perform in vaudeville in any of the theaters
in said circuit when such person should be blacklisted by the defendant Central
Vaudeville Promotion Co., as aforesaid.

. XXXV. That on or about the 1st day of August, 1913, the defendants, Benjamin F.
Keith, Frederick F. Proctor, Edward F. Albee, A. Paul Keith, and John J. Murdock,
unlawfully designing and wickedly contriving to injure plaintiff in its business, trade,

and commerce aforesaid, and unlawfully, designing, and wickedly contriving to

destroy said plaintiff's business, trade, and commerce, and to drive plaintiff out of said
business, trade, and commerce, and in furtherance of and pursuant to the aforesaid

unlawful combination and conspiracy, caused and procured the defendant. United
Booking Offices of America, to blacklist plaintiff and to announce to all the aforesaid

theaters in the Keith Circuit and Orpheum Circuit aforesaid, that thereafter said
United Booking Offices of America would not act aa agent for any performer and would
not obtain employment for any such performer to perform in vaudeville in any of the
aforesaid theaters in the Keith Circuit who should thereafter employ this plaintiff as

their manager or personal representative.

XXXVI. That on or about the 1st day of August, 1913, the defendants Morris
Meyerfeld, jr., and Martin Beck, unlaw^fuUy designing and wickedly contriving to

injure plaintiff in his business, trade, and commerce aforesaid, and unlawfully design-

ing and wickedly contriving to destroy said plaintiff 's business, trade and commerce
and to drive plaintiff out of said business, trade, and commeice. and in furtherance
of and pursuant to the aforesaid unlawful combination and conspiracy, caused and
procured the defendant Central Vaudeville Promotion Co. to blacklist plaintiff and
to announce to all the aforesaid theaters in the Oipheum circuit and Keith circuit

aforesaid that thereafter said Central Vaudeville Promotion Co. would not act as

agent for any performer and would not obtain employment to perform in vaudeville
in any of the aforesaid theaters in the Orpheum circuit for any such performer who
shoulcl thereafter employ this plaintiff as his manager or personal representative.

XXXVII. That on the 2d day of August, 1913, the defendants, unlawfully design-

ing and wickedly contriving to injure plaintiff in its business, trade, and commerce,
and unlawfully designing and wickedly contriving to destroy plaintiff's said busi-

ness, trade, and commerce and to drive plaintiff out of said business, tiade, and com-
merce, and in furtherance of and pursuant to the afoiesaid unlawful combination
and conspiracy, caused and procured to be printed, published, and circulated in

Das Organ Der Varietewelt, a newspaper printed and published in the city of Berlin,

in the Empire of Germany, and largely read by persons engaged in performing in

vaudeville, an advertisement in words and figures following, to wit:

"W. L. Passpart, booking for the Orpheum circuit and affiliated theaters, U. S.

A., RandvoU House, 39 Charing Cross Road, London W. C. Telegrams^ Beccario,

London; home address, Roonstr. 12, Berlin, NW.; telegrams, Classy, Berlin; telefon.,

Amt Moabit 4311.

"Zur gefl. Kentnisnahme, dass von jetzt ab United Booking Office (Messrs. Keith,

Albee, etc.) and Orpheum Circuit Co. (Mr. Martin Beck, etc.) durch die Agentur

Marinelli keine Engagements mehr abschliesst."

WTiich said advertisement, when translated into English, reads as follows:

"W. L. Passpart, booking for the Orpheum circuit and affiliated theaters, U. S.

A., Randvoll House, 39 Charing Cross Road, London W. C. Telegrams, Beccario,

London; home address, Roonstr. 12, Beilin NW; telegrams. Classy, Berlin; tele-

phone, Amt Moabit 4311.
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" Please take notice that from now on the United Booking Office (Messrs. Keith,
Albee, etc.) and the Oipheum Circuit Co. (Mr. Martin Beck, etc.) will make no more
engagements through the agency of Marinelli."

XXXVIII. That on or about the second day of August, 1913, the defendants unlaw-
fully designing and wickedly contriving to injure plaintiff in its business, trade, and
commerce, and unlawfully designing and wickedly contriving to destroy plaintiff's

said business, trade, and commerce, and to drive plaintiff out of said business, trade,

and commerce, and in furtherance of and piirsuant to the aforesaid unlawful combina-
tion and conspiracy, caused and prociu'ecl to be printed, published, and circulated in
Das Programm, a newspaper printed and published in the city of Berlin, in the
Empire of Germany, and largely read by persons engaged in performing in vaudeville,
an advertisement in words and figures following, to wit:

"W. L. Passpart booking for the Orpheum Circuit and affiliated theatres U. S. A.
Randvoll House 39, Charing Cross Road, London, W. C. Telegrams Beccario—London.
Home-Address: Roonstrasse 12, Berlin N. W. Telegrams: Classy-Berlin: Telephon:
Amt. Moabit 4311.
"Zur gefalligen Kentnisnahme, dass von jetzt ab United Booking Office (Messrs.

Keith, Albee, etc.) and Orpheum Circuit Co. (Mr. MartinBeck,etc.),durchdieAgentur
Marinelli keine Engagements mehr abschliesst.

"

Which advertisement when translated into English reads as follows:

"W. L. Passpart booking for the Orpheum Circuit and affiliated theatres U. S. A.
Randvoll House 39, Charing Cross Road London, W. C. Telegrams Beccario—London.
Home-Address: Roonstrasse 12, Berlin N. W. Telegrams: Classy-Berlin: Telephone:
Amt. Moabit 4311.

' 'Please take notice that from now on theUnited Booking Office (Messrs. Keith, Albee,
etc.) and the Orpheum Circuit Co. (Mr. Martin Beck, etc.) will make no more engage-
ments through the agency of Marinelli."
XXXIX. That on the second day of Aug[ust, 1913, the defendants unlawfidly de-

signing and wickedly contriving to injure plaintiff in its business trade, and commerce,
and unlawfully designing and wickedly contriving to destroy plaintiff's said business,
trade, and commerce and to drive plaintiff out of business, trade, and commerce,
and in furtherance of and pursuant to the aforesaid unlawful combination and con-
spiracy, caused and procured to be printed, published, and circulated in the New
York Star, a newspaper printed and published in the city of New York, in the State
of New York, and largely read by persons engaged in performing in vaudeville, an
advertisement in words to the effect following, to wit:

"UNITED BOOKING ORPHEUM CIRCUIT
OFFICES OF OF AMERICA.
AMERICA. Martin Beck,
E. F. Albee, Managing Director.

General Manager.
'

' The High Class Vaudeville Theaters Booked and Managed by the Above Concerns
Hereafter Will Not Engage Artists Through the Agencies of H. B. Marinelli.

E. F. Albee and Martin Beck."

XL. That on the 16th day of August, 1913, the defendants unlawfully designing
and wickedly contriving to injure plaintiff in its buiiness, trade, and commerce,
and unlawfully designing and wickedly contriving to destroy plaintiff's said business,
trade, and commerce, and unlawfully designing and wickedly contriving to destroy
plaintiff's said business, trade, and commerce and to drive plaintiff out of said busi-
ness, trade, and commerce, and in furtherance of and pursuant to the aforesaid unlaw-
ful combination aud conspiracy, caused and procured to be printed, published, and
circulated in the "New York Star," a newspaper printed and published in the city
of New York, in the State of New York, and largely read by persons engaged in per-
forming in vaudeville, an advertisement in words to the effect following, to wit:

"UNITED BOOKING ORPHEUM CIRCUIT
OFFICES OF OP AMERICA,
AMERICA, Martin Beck,
E. F. Albee, Managing director.

General manager.

"The high-class vaudeville theaters booked and managed by the above concerns
hereafter will not engage artists through the agencies of H. B. Marinelli.

E. F. Albee and Martin Beck."

XLI. That on the 17th day of August, 1913, the defendants unlawfully designine
and wickedly contriving to injure plaintiff in its business, trade, and commerce, and
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unlawfully designing and wickedly contriving to destroy plaintiff's said business,
trade, and commerce, and to drive plaintiff out of said business, trade, and com-
merce, and in furtherance of and pursuant to the aforesaid unlawful combination and
conspiracy, caused and procured to be printed, published, and circulated in "The
Morning Telegraph," a newspaper printed and published in the city of New York,
in the State of New York, and largely read by persons engaged in performing in

vaudeville, an advertisement in words to the effect following, to wit:

"UNITED BOOKING ORPHEUM CIRCUIT
OFFICES OF OF AMERICA,
AMERICA, Martin Beck,
E. F. Albee, Managing director.

General manager.

"The high-class vaudeville theaters booked and managed by the above concerns
hereafter will not engage artists through the agencies of H. B. Marinelli.

E. F. Albbb and Maktin Beck."

XLII. That on the 23d day of August, 1913, the defendants unlawfully designing

and wickedly contriving to injure plaintiff in its business, trade, and commerce, and
unlawfully designing and wickedly contriving to destroy plaintiff's said business,

trade, and commerce and to drive plaintiff out of said business, trade, and commerce,
and in furtherance of and pursuant to the aforesaid unlawful combination and con-
spiracyj caused and procured to be printed, published, and circulated in "The Biil-

board, a newspaper printed and published in the city of New York, in the State
of New York, and largely read by persons engaged in performing in vaudeville, an
advertisement in worcfc and figures following, to wit:

"United Booking Offices of America (agency). Booking for every first-class vaude-
ville theater North, South, Eastand West, east of Cincinnati. B. F. Keith, president,

F. F. Proctor, vice president; E. F. Albee, general manager; A. Paul Keith, business
manager; J. J. Murdock, executive manager. Offices, Putnam Building, 1493 Broad-
way, New York City."

XJLiIII. That on the 23d day of August, 1913, the defendants unlawfully designing
and wickedly contriving to injure plaintiff in its business, trade, and commerce, and
unlawfully designing and wickedly contriving, to destroy plaintiff's said business,

trade and commerce and to drive plaintiff out of said busmess, trade, and commerce,
and in furtherance of and pursuant to the aforesaid unlawful combination and con-
spiracy, caused and procured to be printed, published, and circulated in "The Bill-

board," a newspaper printed and published in the city of New York, in the State of

New York, and largely read by persons engaged in performing in vaudeville, an
advertisement in words to the effect following, to wit:

"UNITED BOOKING ORPHEUM CIRCUIT
OFFICES OF OF AMERICA
AMERICA Martin Beck,

E. P. Albee, Managing Director.

General Manager.

"The high-class vaudeville theaters booked and managed by the above concerna
hereafter will not engage artists through the agencies of H. B. Marinelli.

E. F. AiiBBE and Mabtin Beck."

XLIV. That on the 24th day of August, 1913, the defendants unlawfully designing

and wickedly contriving to injure plaintiff in its business, trade, and commerce, and
unlawfully deigning and wickedly contriving to destroy plaintiff's said business,

trade, and commerce and to drive plaintiff out of said business, trade, and commerce,
and in furtherance of and pursuant to the aforesaid unlawful combination and con-

epiracy, caused and procured to be printed, published, and circulated in "The Morning
Telegraph," a newspaper printed and published in the city of New York, in the State

of New York, and largely read by persons engaged in performing in vaudeville, an
advertisement in words to the effect following, to wit:

"UNITED BOOKING ORPHEUM CIRCUIT
OFFICES OF OF AMERICA
AMERICA Martin Beck,

E. F. Albee, Managing Director.

General Manager.

"The high-class vaudeville theaters booked and managed by the above concema
hereafter will not engage artists through the agencies of H. B. Marinelli.

E. F. Albee jjmd Martin Beck."
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XLV. That on the 7th dajr of September, 1913, the defendants unlawfully designing

and wickedly contriving to injure plaintiff in its businees, trade, and commerce, and
unlawfully designing and wickedly contriving to destroy plaintiff's said business, trade,

and commerce and to drive plaintiff out of said business, trade, and commerce, and
in furtherance of and pursuant to the aforesaid unlawful combination and conspiracy,

caused and procured to be printed, published, and circulated in "The Morning Tele-

raph," a newspaper printed and published in the city of New York, in the State of

Jew York, and largely read by persons engaged in performing in vaudeville, an ad-
vertisement in words to the effect following, to wit:

"B. F. KEITH CIRCUIT. ORPHEUM CIRCUIT.
E. F. Albee, Martin Beck,

General Manager. Managing Director.

AND AFFILIATED HIGH-CLASS VAUDEVILLE THEATRES

EAST and WEST

Continually searching the World's Always striving to be Distinctive,

Artistic Markets For the Best and New- Original, and Deserving of the Patron-
est They Have to Offer. age of the Most Discerning.

It should be understood that acts booked to play the high-class theatres iti the
above circuit lose their commercial value by appearing in other theatres—^where the
above circuits are represented."
XLVI. That as a result of the aforesaid unlawful combination and conspiracy and

the unlawful acts of the defendants in furtherance thereof as aforesaid, plaintiff's

business, trade, and commerce aforesaid in the United States and the Dominion of

Canada has been and is entirely destroyed and plaintiff is no longer able to represent
any performer engaged in performing in first-class vaudeville in the United States
and the Dominion of Canada, or to ojbtain employment for anyone in any of the the-

aters aforesaid in the Keith Circuit and Orpheum Circuit aforesaid, and by reason
thereof plaintiff's good will in its business, trade, and commerce aforesaid throughout
the world has been and is greatly damaged; that the damages sustained by plaintiff

by reason thereof are one million dollars ($1,000,000);
Wherefore, plaintiff demands judgment against the defendants and each of them

in the sum of three million dollars ($3,000,000); together with the costs and disburse-
ments of this action, and an allowance as and for counsel fee as to this honorable court
Bhall seem reasonable.

BiGELow & Wise,
Attorneys for Plaintiff,

15 William Street, City of New York.

Supreme Court of the State of New York, County of New York.

Metropolitaii Opera Company, plaintiff,

against

Oscar Hammerstein and Arthur Hammerstein, defendants.

Amended answer of defendant Oscar Hammerstein:
The defendant, Oscar Hammerstein, answering the complaint herein, by Bigelow

& Wise, his attorneys, respectfiilly shows to the court:

I. He admits paragraph I thereof.
II. Answering paragraph II thereof, this defendant denies any knowledge or in-

formation SI fficient to form a belief as to whether the plaintiff contemplates continuing
during the coming and succeeding seasons, the productions in said paragraph II of the
complaint mentioned and referred to; and on information and belief this defendant
denies that s ch productions in which the plaintiff has been engaged are of the highest
artistic character and standard.

III. He denies any knowledge or information sufficient to form a belief as to each
and every allegation stated and contained in paragraph marked III, except that he
admits that the production of grand opera of the highest character and standard is

attended with financial risk.

IV. He admits paragraph IV of the complainl^
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V. Answering paragraph V of the complaint, he admits that the defendant Arthur
Hammerstein is hia son and that this defendant and said Arthur Hammerstein had,
prior to April 26, 1910, acqi ired certain skill, experience, and knowledge in and about
the production of grand opera; and on information and belief, this defendant denies
each and every other allegation stated and contained in paragraph V, except that he
admits that from 1906 to 1910 said Arthur Hammerstein was in the employ of this
defendant at a fixed salary.

VI. Answering paragraph VI thereof, this defendant denies each and every alle-

gation thereof,- except that he admits that by the spring of 1910 this defendant and his
production of grand opera and kindred entertainments had become widely known
throi ghoiit the United States, and that in connection with this defendant's bi siness

of presenting said productions, this defendant had acquired and controlled the Phila-
delphia and Manhattan Opera Hoi ses, with their fixti res and furnishings, and also a
large amm^nt of scenery, costumes, and mi sic scores, certain contracts with opera
singers, the rights to produce certain operas in the United States, and vah able good
will in parts of the United States, partic, larly in New York, Philadelphia, and Boston.
VII. Answering paragraph VII thereof, this defendant admits that the opera-going

public in any commi nity is but a small part of the theater-going public, and a much
smaller part of the general public, and that the conei rrent prodi ction of grand opera
by plaintiff and this defendant in the same localities res- Ited in dividing the attend-
ance of this limited class of the piblic. He denies any knowledge or information
SI fEcient to form a belief as to any of the other allegations stated and contained in

said paragraph VII, except that he admits that during the season of 1909-10, becai se

of SI ch conditions and ni meroi s other conditions, the conduct and proditction of

grand opera by this defendant was unprofitable and res Ited in a loss.

VIII. On information and belief this defendant denies each and every allegation

stated and contained in paragraph VIII of the complaint.
IX. This defendant denies each and every allegation stated and contained in

paragraph IX of the complaint, and alleges that in tie spring of 1910, this defendant
ceased the prodi ction of grand opera in the city of Philadelphia for a period of one
week, and that s: ch cessation was the res' It of a strike by the employees of the street

car lines in Philadelphia, which made it impracticable and impossible for the opera-
going public at large to reach the opera hoi se of this defendant; and there being no
prospect of any termination of such strike, this defendant determined to terminate
his opera season at said Philadelphia Opera Hov se, which had aboi t five weeks more
to run; and further alleges that thereafter and at the solicitation of Edward T. Stotes-

bury, of Philadelphia, who represented to this defendant that he was largely interested
in said street railways, and also greatly interested in the further production of grand
opera in said city, and who agreed with this defendant to defray any loss that mi^t be
sustained by this defendant as the resi It of prodi cing said opera for said remaining
five weeks, this defendant continued to produce grand opera at the Philadelphia
Opera Ho. se for said five weeks,
X. This defendant denies each and every allegation stated and contained in Para-

graph X of the complaint.
XI. This defendant denies each and every allegation stated and contained in Para-

graph XI of said complaint, except that he admits that on or about April 26, 1910, a
contract, of which Exhibit A annexed to the complaint purports to be a copy, and
for more particularity as to which reference is made to the original thereof, was
entered into by this defendant, throurfi his son, Arthur Hammerstein, acting as his

attorney in fact, and by said Arthur T^ammerstein; and that said contract related,

among other things, to the opera house of this defendant in the city of Philadelphia,

and the land upon which it stood, together with all fixtures and furnishings, the

rights of this defendant under contracts with certain artists, the rights of this defendant

to produce certain operas, and rights or options to produce new operas, all the scenery,

costumes, and music scores owned by this defendant in connection with his operatic

business in this country, and the good will of this defendant, together with certain

covenants contained in said contract.

XII. He denies any knowledge or information sufficient to form a belief as to each

and every allegation stated and contained in Paragraph XII, except that he admits

that he knew that said Edward T. Stotesbury, in making said agreement of April 26,

1910, was acting on behalf of the plaintiff and certain other persons.

XIII. Answering Paragraph XIII, he admits that by paragraph second of said con-

tract of April 26, 1910, he made certain covenants, for more particularity as to which
reference is hereby made thereto; and as to each and every other allegation stated

and contained in Paragraph XIII he denies the same.

XIV. He denies any knowledge or information sufficient to fprm a belief as to each

and every allegation stated and contained in Paragraph XIV.
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XV. Answering Paragraph XV, he admits that by the terms of said contract ot

April 26, 1910, said Stotesbury agreed to pay and advance the sum of one million two
hundred thousand dollars (11,200,000), and for more particularity as to the terms of

said contract reference is hereby made thereto. He denies that said sum of one
million two hundred thousand dollars ($1,200,000) was ever paid to the defendants in

this action, and alleges that the same and the wliole thereof was paid to this defendant
and that the defendant, Arthur Hammerstein, has never been paid or received any
part thereof; he admits that Stotesbury performed the other conditions as provided
in the said contract; and denies each and every other allegation stated and contained
in said paragraph not hereinbefore in this paragraph specifically admitted or denied.

XVI. Answering paragraph XVI, he admits that by the terms of said contract of

April 20, 1910, it was provided that this defendant should execute certain assignments,
bills of sale and deeds, transferring the property by said contract agreed to be sold,

accompanied by covenants assuring the good will to the purchaser, and that some time
about the month of June, 1910, certain assignments, deeds and agreements were exe-

cuted accordingly to the originals of which for more particularity reference is hereby
made; and he denies any knowledge or information sufficient to form a belief as to

each and every other allegation stated and contained in said paragraph.
XVII. He denies any knowledge or information sufficient to form a belief as to each

and every allegation stated and contained in paragraph XVII.
XVIII. He admits that the allegations contained in paragrajph XVIII of the com-,

plaint are substantially in accordance with the contracts therein referred to, and for'

more particularity as to said contracts this defendant prays that references be had to

the originals thereof.

XTX. He admits paragraph XIX.
XX. He admits that on or about June 21, 1910, this defendant executed a certain

bill of sale to the Chicago Grand Opera Co., and that at the same time the defend--
ants entered into a written agreement with said Chicago Grand Opera Co. This
defendant has not the original nor a copy of either thereof, and refers to the original

for more particularity there f.

XXI. He denies the allegations stated and contained in paragraph XXI, except that
this defendant admits and alleges that prior to the execution of the aforesaid contract
of April 26, 1910, to wit, in or about the month of March, 1910, the opera season at the
opera houses of said Oscar Hammerstein in New York and Philadelphia had termi-
nated, and he admits that since that date neither this defendant nor the said Arthur
Hammerstein has produced grand opera in the United States.
XXII. He admits paragraph XXII.
XXIII. He admits the allegations stated and contained in paragraph XIII
XXIV. He denies each and every allegation stated and contained in paragraph

XXIV, except that he admits that he returned to the city of New York in the year
1912, and that in or about the month of November, 1912, he had certain conversations
with one Paul D. Cravath, whom he believed to be of counsel for the plaintiff, which
said conversations dealt with the interpretation and construction of the aforesaid
contract of April 26, 1910, and that in such conversations defendant informed said

Cravath that he owned certain scenery and properties pertaining to grand opera, some
of which had been brought to the-United States, and that he intended using the same
in producing grand opera in this country, and that he contemplated the erection of

an op'ra hoiis^ in New York '^ity.

XXV. Answering Paragraph XXV, he admits that in or about the month of Novem-
ber, 1912, he stated to said Cravath that, according to the terms of the aforesaid con
tract of April 26, 1910, defendant was debarred from producing grand opera in the
City of New York for a period of 10 years from the date of said contract; and admits
that on several occasions defendant has expressed his sense of obligation to plaintiff;

and admits that on the 29th day of November, 1912, defendant sent a letter to the
board of directors of the plaintiff, of which a copy is annexed to the complaint herein
and marked Exhibit D; and denies each and every other allegation stated and con-
tained in said paragraph not hereinbefore in this paragraph specifically admitted.
Further answering said paragraph, he alleges on information and belief, that the
letter of November 29, 1912, Exhibit D aforesaid, was written at the request of and
its contents were substantially suggested by the aforesaid Paul D. Cravath, and that
said Paul D. Cravath then stated to defendant that if that letter was written in accord-
ance with such suggestion and request, the consent asked for in said letter would
undoubtedly be accorded to defendant.
XXVI. He admits paragraph marked XXVI.
XXVII. Answering Paragraph XXVII he admits that he has frequently expressed

the hope that plaintiff would consent to an amendment of the terms of the aforesaid
contract, and admits that after December, 1912, he made certain public statements
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which, were circulated in various newspapers of the city of New York, to the effect
that he intended to produce grand opera m English in the city of New York, with a
maximum charge of $3 a seat, and for more particularity reference is made to such
statements. He denies that in making any such statements he indulged in any
subterfuge or was guilty of bad faith. He admits that in the month of March, 1913,
public announcement was made that the City Club, acting in cooperation with plain-
tiff, intended to give grand opera in English and other languages m New York during
the coming season; and denies any knowledge or information sufficient to form a
belief that such plan of said City Club was formulated long before this defendant
had expressed his intention of again giving grand opera in the city of New York, or that
such plan had no connection or relation whatsoever with the announcement by this

defendant of this defendant's said plan in that respect, and alleges on information and
belief that the announcement so made by said City Club was part and parcel of an un-
lawful plan and purpose of this plaintiff and divers other persons to monopolize the
business of giving and producing grand opera in the United States, and part and
parcel of an unlawful conspiracy between the plaintiff, said City Club, and divers other
persons to restrain and prevent this defendant and the defendant Arthur Hammerstein
from giving and producing grand opera in any part of the United States, which unlaw-
ful plan and scheme to monopolize and restrain said business, trade, and commerce
will be more particularly set forth hereinafter. He admits that about the 30th day
of April, 1913, this defendant publicly announced that if the City Club gave opera in

English in the city of New York in the following season, as it was reported that it

intended to do, this defendant would give grand opera in said city in Italian, French,
and German languages. He admits that the defendant, Arthur Hammerstein, stated

that he would test the validity of said agreement of April 26, 1910, and admits that

said Arthur Hammerstein has not instituted any action for that purpose, and alleges

on information and belief that said Arthur Hammerstein intends to test the validity

of said agreement in this action. He denies any knowledge or information sufficient

to form a belief as to each and every other allegation stated and contained in said

Paragraph XXVII not hereinbefore in this paragraph specifically admitted or denied
XXVIII. He admits Paragraphs XXVIII, XXIX, XXX, XXXI, and XXXII.
XXIX. Answering Paragraph XXXIII, he admits each and every allegation stated

and contained therein, except titat he denies any knowledge or information sufficient

to form a belief as to whether or not the letter therein referred to was ever received

by this plaintiff, and alleges on information and belief that the said letter was not
only written by defendant, but was placed in a securely sealed and post-paid envelope,

and deposited in the mail, addresFed to Mr. R. L. Cottehet, secretary of the Metropolitan
Opera Co., at the Metropolitan Opera House, in the city of New York.
XXX. Answering Paragraph XXXIV, he admits that at the time of the verifica-

tion of the complaint herein said Arthur Hammerstein was in Europe, and was engaged
in making contracts in the name and for this defendant with various singers, binding
said singers to sing in grand opera under the management of this defendant in the

United States and Canada during the coming season, and that at said time said Arthur
Hammerstein was also so engaged in making contracts with grand opera conductors,

and also in securing the right to the production of certain grand operas and other

operas in the United States and Canada; and he denies each and every other allega-

tion stated and contained in said paragraph not hereinbefore in this paragraph specific-

ally admitted or denied.
XXXI. Answering Paragraph XXXV,' he admits that the defendant Arthur Ham-

merstein is employed by him and is rendering certain services to him in connection
with his contemplated and proposed production of grand opera in the United States

and Canada, and as such employee has been and now is acting in conjunction with

this defendant in all such matters, and he denies each and every other allegation

stated and contained in said paragraph not hereinbefore in this paragraph specifically

admitted or denied.

XXXII. Answering Paragraph XXXVI, he admits that he is proceeding in the

construction of an opera house in the city of New York for theproduction of grand

opera, concerts, and other musical and theatrical entertainments in said city, and that

he is proceeding to engage artists, singers, and various employees for such produc-

tions, and that he is proceeding to secure production rights for various grand operas,

operas comique, concerts, and theatrical performances^ to be presented there and
elsewhere in the United States and Canada, and that he is proceeding to make various

other contracts, and to take steps in various directions for the purposes of such pro-

ductions, and that he is proceeding to carry into effect his threat to give grand opera

in the immediate future in the city of New York, and alleges that any alleged agree-

ment QT obligation of which said conduct may be in violation is illegal, null, void, and
of no effect, and he denies each a;nd every other alle^tion stated and contained in

said paragraph not herein specifically admitted or denied.
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XXXIII. Answering paragraph XXXVII, he denies any knowledge or information

sufficient to form a belief as to each and every allegation stated and contained therein,

and he denies that the production of grand opera by him in the city of New York at

the same time as the productions by the plaintiff will make the giving of grand opera

of the very best order impossiby or that it will result in any damage to the public,

and alleges that any opera that will be given by this defendant will be superior in

character and quality to that given in the city of New York since the 26th day of

April, 1910, and that the public will be thereby greatly benefited.

XXXIV. Defendant denies any knowledge or information sufficient to form a

belief as to the allegation stated and contained in paragraph marked XXXVIII.
For a separate and affirmative defense defendant alleges as follows:

XXXV. On information and belief that the plaintiff is a business corporation duly

organized and existing under and by virtue of the laws of the State of New York,

having an office and its principal place of business in the city, county, and State of

New York; it is organized as a business corporation; has an authorized capital stock

of the par value of $150,000, divided iuto 1,500 shares, each of the par value of $100;'

among the purposes for which it is organized are to sustain, encourage, and cultivate

a taste for music, literature, and the arts and to erect, maintain, purchase, rent, or

occupy one or more buildings or other premises for these purposes; to give or cause

to be given in the city of New York and in other cities and towns in the United States

and elsewhere operatic and dramatic performances, representations, concerts, and

other entertainments; to own, acquire, occupy, equip, and maintain, by purchase,

lease, or otherwise, one or more theaters, opera houses, or other buildings; to acquire

all necessary costumes, scenery, properties, musical instruments, libraries, and other

material and accessories for use in connection with the giving of operatic or dramatic

performances, representations, or entertainments; to purchase, acquire, hoM, and
dispose of stock, bonds, and other evidences of indebtedness of any corporation,

domestic or foreign, and issue in exchange therefor its stock, bonds, or other obliga-

tions; to sell, lease, or otherwise dispose of any building or buildings acquired a»

above provided; and generally to do any and all other acts incidental to or connected

with the business of giving operatic or dramatic representations, concerts, perform-

ances, or other entertainments.
XXXVI. On information and belief plaintiff's executive management consists of a

President, secretary, treasurer, and otter lesser officers who reside in the city of

few York and are employed by it, and among other places exercise their respective

functions at said city of New York; in addition to said executive officers plaintifl

employs theatrical, operatic, and stage managers, musical directors, and oliier em-
ployees who are and for many years have been engaged, among other things, in the

making of contracts with opera singers, the purchase and manufacture of scenery,

costumes, fixtures, and theatrical properties, the making of contracts with musicians

and musical directors, the making of contracts in various cities throughout the United
States with the owners of various opera houses for the giving of operatic and other

performances by the plaintiff in said opera houses in said cities.

XXXVII. On information and belief that for upward of 10 years last past, the

plaintiff has owned or controlled an opera house of great value, located on Broadway,
in the city of New York, at which it has been engaged in producing grand opera,

opera comique, concerts, and other forms of entertainment; it has at all such times

owned a large quantity of scenerj , costumes, fixtures, musical instruments, music
scores, librettos, and a musical library, all of great value, the exact amount being to

this defendant unknown.
XXXVIIT. On information and belief the business conducted by plaintiff for the

10 years last past has consisted, among other things, in the ownership of the opera

house, scenery, costumes, fixtures, and other property aforesaid; in the sending of

agents to Europe and other parts of the world for the purpose of soliciting and induc-

ing opera singers, theatrical performers, musical conductors and directors, and divers

other persons to enter into contracts with plaintiff wherein and whereby such per-

sons agree to and do come to the United States for the purpose of singing and per-

forming for the plaintiff at its aforesaid opera house in the city of New York and at

divers other opera houses and theaters in sundry cities and towns in the several States

of the United States; and incidental to and as a part of its obligations under its said

contracts with said singers, players, conductors, and directors, the plaintiff defrays

the traveling expenses of such persons from their various places of a!bode in Europe
and other foreign countries to the United States, and also from one city to another

and from one State to another State in the United States, and in every such instance

said singer, player, director, or conductor makes and has made such journeys under
the direction of plaintiff and pursuant to the terms and conditions of his or her con-

tract with the plaintiff; many of the aforesaid contracts between the plaintiff and
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the aforesaid singers, performers, directors, conductors, and other persons have heen;
and are actually entered into by the plaintiff and said persons in foreign countries,
and in many instances as a part of and piu-suant to the terms of such contracts the.
plaintiff has and does advance to and pay large sums of money to such persons in
said foreign countries. As a further part of the business of plaintiff it now is, and;
for raany years has been, engaged in entering into contracts with dressmakers, modistes,;
milliners, costumers, tailors, and hatters, located in Europe and other foreign coun-,
tries, whereby such persons agree to and do manufacture, make, and produce dresses,
gowns, hats, costumes, and draperies for use by plaintiff in its theatrical and operatic,
productions in the United States, and which said dresses, hats, costumes, gowns,
and draperies are shipped, by the makers thereof, from the various places in Europe,
where the same are so made, to the plaintiff in the United States, and the same are
imported into the United States by the plaintiff, and the makers and shippers thereof
are paid therefor by the plaintiff; plaintiff is also engaged, and for many years has
been so engaged, in making contracts with manufacturers and painters in Europe
and other foreign countries whereby such manufacturers and painters obligate them-,
selves to manufacture and produce for plaintiff furniture, scenery, and fixtures for,

use by it in its theatrical and operatic ventures aforesaid, and as a result of such con-
tracts said manufacturers and painters for many years have and now do manufacture
and produce scenery, furniture, and fixtures at various places in Etrrope and other
foreign countries, and have been and are paid therefor by plaintiff, and have and do
consign and ship the same from said foreign countries to this plaintiff in the United
States, and this plaintiff at all such times has imported and entered such furniture,
fixtures, and scenery into the United States and paid the cost of transportation and

,

the customs duties and other charges thereon.
And as a further part of plaintiff's business it now is a^d for many years has been,

engaged in purchasing in foreign countries and importing into the United States,

various and sundry operatic and musical scores and librettos; and as a further part,
of its business plaintiff is and for many years has been engaged in making contacts
in Europe with divers owners of certain operas wherein and whereby plaintiff has
become and is entitled to the exclusive use and production of such operas in the,

United States, and for such exclusive use plaintiff has and does pay to such persons

,

in Europe regular and fixed sums of money; and as a further part of its business
plaintiff is and for many years has been engaged in contracting with various manu-

,

facturers, dealers in antiques and curios, painters, costumers, tailors, modistes, milli--

ners, dressmakers, and hatters, in the United States and in divers States of the United

,

States, for the manufacture and production of furniture, fixtures, scenery, dresses,

,

hats, and costumes for use by plaintiff in the production of its aforesaid theatrical

and operatic productions; and said persons now are and for many years have been
engaged in manufacturing and producing such articles for and shipping and delivering

the same to the plaintiff, and in many instances such articles have been and are
manufactured and produced by such persons in one State of the United States and
shipped and delivered to the plaintiff at a point or place in another State of the United

,

States, and for all such articles plaintiff has and now does pay the said manufacturers,
and producers thereof, and when the same are and have been shipped and trans-

ported from one State to another as aforesaid, the plaintiff has and does pay and
defray the costs and charges of and for such transportation; and as a further part oi

its business plaintiff is and for many years has been engaged in hiring theatrical and
operatic silvers and players in the United States, and in entering into contracts

lyith such singers and players wherein and whereby they are obligated to sing and
play for the plaintiff at any and all places in the United States and the several States

thereof that may be designated by plaintiff, and to travel to and from said places

and in and among the several States of the United States and to Canada, as and when
directed so to do by plaintiff, for which plaintiff has and does obligate itself to remun-
erate and pay such singers and players; and as a further part of its business plaintiff

is and for many years has been engaged in employing numerous mechanics, elec-

tricians, carpenters, property men, and musicians who have been and are engaged

in working, in their respective callings, for the plaintiff at its aforesaid opera house

in the city of New York, and for many years have been traveling for plaintiff and
in connection with plaintiff's theatrical and operatic productions from one city to

another and from one State to another in the United States, and to, in, from, through,

and among the several States of the United States at and under the command and
direction of the plaintiff, and for such services such persons have been paid and

remunerated by plaintiff, and when traveling as aforesaid the cost af their transpor-

tation and their actual expenses have been paid for and defrayed by plaintiff.

And, as a further part of its business, plaintiff is, and for many years has been,

engaged in making contracts with the owners of opera houses in the city of Boston,
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In the State of Massachusetts; in the cities of Philadelphia and Pittsburgh, in the

State of Pennsylvania; in the city of Baltimore, in the State of Maryland; in the citjr

of Washington, in the District of Columbia; in the cities of Cleveland and Cincinnati,

in the State of Ohio; in the cities of St. Louis and Kansas City, in the State of Missouri;

in the city of Atlanta, in the State of Georgia; in the cities of St. Paul and Minneajjolis,

in the State of Minnesota; in the city of Chicago, in the State of lUinoisj and in divers

other cities and towns in the several States of the United States and m the cities of

Montreal and Toronto, in the Dominion of Canada, wherein and whereby it has had

and does have the privilege of presenting its operatic and theatrical productions;

and, as a further part of its said business, plaintiff is, and for many years has been,

et^E^ed in the production of grand opera, opera comique, and theatrical performances

atits aforesaid opera house in the city of New York and at the aforesaid opera houses

in the cities of Boston, Philadelphia, Pittsburgh, Baltimore, Washington, Cincinnati,

Cleveland, St. Louis, Kansas City, Atlanta, St. Paul, Minneapolis, Chicago, Toronto,

Montreal, and other cities and towns, and in giving such performances it has been

and is engaged in causing and procuring the aforesaid opera singers, theatrical perform-

ers, musical directors, players, mechanics, electricians, property men, and divers

others—such as costumers, chorus singers, valets, and maids—to travel from one place

in one State to another place in another State of the United States and from one place'

in a State of the United States to another place in a Province of the Dominion of

Canada, and for such travel and for their respective performances and services all said

persons have been paid and remunerated by the plaintiff, and all of their traveling

and transportation expenses have been borne and defrayed by plaintiff, and in giving

such productionB in the aforesaid cities and towns plaintiff is, and for many years has

been, engaged in transporting and causing to be transported from one place in one

State to another place m another State of the United States and from one place in

the United States to another place in the Dominion of Canada its aforesaid musical

scores, librettos, furniture, fixtures, scenery, and costumes, and at all such times it

has paid the transportation expenses and charges thereon; and, as a further part of

its business, plaintiff is, and for many years has been, engaged in paying rent to the

owners of the aforesaid opera houses in the aforesaid cities at all times when it uses

or has used the same for the production of its operas and performances as aforesaid;

and, as a further part of its business, the plaintiff is, and for many years has been,

engaged in selling to the public tickets of admission to the aforesaid opera houses for

its aforesaid productions, the cost of such tickets varying according to the character

of accommodation afforded to the purchasers of such tickets, and in the sale and
distribution of such tickets and as a part of its business the plaintiff is, and for many
years has been, engaged in advertising its aforesaid productions by means of news-

paper notices, handbUls. bill posters, and other methods of advertisement, which said

newspaper notices are displayed in sundry papers throughout the several States of

the United States and paid for by the plaintiff.

And in anticipation of and preliminary to the production of one of its operas or

theatrical performances in a certain city in a certain State, plaintiff has been and now is

engaged in having bill posters and advertisements of the contemplated production of

Buch opera or performance, printed in one State of the United States and shipped and
transported therefrom to another State of the United States, or to the Dominion of

Canada, and posted and displayed upon billboards in such latter place, and for such
printing, transportation, and posting, plaintiff pays and defrays the expenses; and as a
further part of its business and in connection with its production of its operas and per-

formances in all of the aforesaid cities and towns as aforesaid, it causes the aforesaid

tickets of admission to be printed and pays therefor, and after the same have been so

printed and paid for, it ships by mail and by express certain quantities of such tickets

from the place and State where the same are printed to other places in other States of

the United States, where they are placed in the hands of agents or ticket sellers who are

and for many years have been engaged in selling the same to the opera and theater-going

public; and as a further part of its business, plaintiff, when giving its performances in

the various cities as aforesaid, from time to time, and in many instances, has and now
does receive telegraphic and mail orders from divers and sundry persons, residing in

States other than the State of New York, and other than the State in which such
performances are being or have been given, for tickets of admission to such perform-

ances, and in response to such orders and in consideration of its advertised and pub-
lished prices for such tickets paid by such person or persons, so ordering and paying
for such tickets, plaintiff has and does ship and cause said tickets to be tran.sported by
mail or otherwise from one place in one State to another place in another State of the

United States; and so the plaintiff is and for many years has been engajred in business,

trade, and commerce among the several States of the United States and with foreign

nations.



TRUST legislation;. 1261

XXXIX. In the year 1906, and for some time prior thereto, the plaintiff had a
BUDBtantial monopoly of the business of producing grand opei'a in the city of New York
and in the cities of Boston, Philadelphia, Pittsburg, Baltimore, Washington, Atlanta,
Cleveland, Cincinnati, St. Louis, Kansas City, St. Paul, Minneapolis, Chicago, and.
all other cities and towns in the United States east of the Mississippi Taver; there
was no other organized company regularly engaged in producing grand opera in said
cities, and the plaintiff was engaged in its business, trade, and commerce in said,
cities and among the States of the United States, as hereinbefore described, free from'
any competition therein; it produced grand opera in regular seasons at its aforesaid
opera house in New York City and, to a very limited extent, in the aforesaid cities

of Philadelphia, Boston, and Chicago, and only occasionally in the other cities
aforesaid.

•

XL. By virtue of its monopoly, as aforesaid, and because of the fact that it had no
competition in the business, trade, and commerce aforesaid, it was enabled to and
did produce an inferior quality of opera; and in the year 1906, and for some time prior
thereto, it employed only such opera singers, conductors, and players as were abso-
lutely necessary and essential to the production of the limited number of operas
which it was at that time producing; it was engaged principally in the production of

certain German and Italian operas and had made, and was makmg, no effort to sta^e,

and produce a large number of modern operas and operas comique of great artistic

merit which were of world-wide popularity; its scenery and costumes were of inferior

quality, its repertoire extremely limited, and the musical rendition of those operas
which it was producing was inferior, to say the least; as aforesaid, it had its regular
seasons of opera in the city of New York and, to a limited extent, in the cities of Bos-
ton, Philadelphia, and Chicago; its season in New York City extended over a period
of five months each year, during which it produced five performances each week;
in the cities of Boston and Philadelphia its season extended over a period of five

months each year, during which period it produced in each of said cities about 10
performances; and in the other cities hereinbefore enumerated it presented only two
or three performances each year.

XLI. On information and belief, the cost of the production of such operas as plain-

tiff was producing in the year 1906, as described in the last preceding paragraph,
was far less than the revenue derived by it from such performances, and in the year
1906, and for some time prior thereto, plaintiff was conducting its business at a large

financial profit and paying substantial dividends to the holders of its stock, while
at the same time its patrons were being furnished with the most inferior quality of

grand opera performances, for which plaintiff was exacting from the opera-going

public prices far in excess of the value of any such performances.
XLII. Because of the condition of grand opera m the city of New York and the

other cities aforesaidj as described in the last preceding two paragraphs, there was in

said cities, and generally throughout the United States, in the year 1906 and years

aubsequent thereto, a general and popular demand for a greater variety and a higher,

quality of grand opera than that which was being produced by the plaintiff.

XLIII. For the production of high class grand opera and opera comique it is essen-

tial that the producer thereof obtain right of production of operas of recognized merit

and popularity; in many if not most cases such operas are protected by copyright

and me owners thereof exact and require the payments of substantial sums of money
for such rights of production; after obtaining such rights the producer must purchase;

numerous musical scores for each such opera; separate Scores being necessary for each

singer and musician; these scores are, in most cases, copyrighted and to obtain the;

same necessitates the outlay of large sums of money; for the production of each opera

there must be obtained large quantities of costumes, fixtures, and scenery, all of which
are of great expense, and for the care and storage of which the producer must provide

a regular warehouse or place of safe-keeping; in addition to the foregoing the producer

must, by contract, secure the services of singers, so-called "stars" of the very highest

order of ability; these singers command extremely high salaries for each performance

at which they sing, and require guaranty of a certain number of performances; for

a full and sucessful season of grand opera and opera comique the producer must
assume contractual obligations to such artists amounting in the aggregate to upward

of $500,000; in addition to such "stars" the producer must also contract with singers

and performers of lesser renown and obligate himself to them for the payments of

m(mey aggregating many thousands of dollars; he must also hire stage directors, mu-
sical 'dire'-tora7 musical' conductors, and musicians, all of high repute and ability,

with whom he must contract and to whom he must obligate himself in large amounts

of money; he must also hire carpenters, electricians, mechanics, costumers, property

men, and numerous other employees, all of whom are on salaries, and their agsregate

pay amounts to many thousands of dollars; with such an ensemble and only with
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such, can a producer of grand opera and opera comique present opera which will

meet with the approval and receive the support of the opera-going public.

XLIV. In no caty in the United States, outside of the city of New York, will the

opera-going public attend the productions of high-class grand opera in sufficient

numbers and for a sufficient number of performances to produce a revenue in any
wise adequate to defray the absolutely necessary outlay to produce such high-class

opera, nor will the operargoing public in any number of such cities do so. With a
proper and necessary equipment, as hereinbefore enumerated, for the production of

grand opera and opera comique, the producer can not possibly obtain sufficient engage-
ments for enough performances in the aggregate in all of the cities of the United Statei

other than A'ew York City, Philadelphia, Boston, and Chicago, from which he will

derive revenue adequate to maintain his ensemble and defray the expense of trans-

portation thereof from place to place, to say nothing of producing no income upon
his investment and allowing nothing for depreciation m his properties. The business

of producing high-class grand opera and opera comique in the United States differs from
that of most other businesses in that the market therefor is extremely limited; the
demand for grand opera and opera comique in the cities of the United States outside

of the cities of New York, Philadelphia, Boston, and Chicago is so limited, and the
operargoing public in such cities so small in number that the revenues from produc-
ing such opera in said cities would be, under the most advantageous circumstances,

entirely inadequate to defray the expenses of producing such opera therein. For the
financially successhil production of high-class grand opera and opera comique in the
United States, it is absolutely essentia and necessary that the producer thereof have
the use of an opera house in ike city of New York; no other city in the United States

can or wiU support a regular season of high-class grand opera and opera comique; flie

city of New York is essential and necessary as a base at which the producer of grand
opera must maintain his ensemble of singers, performers, musicians and artists,

scenery, fixtures, and costumes, and at which he must be able to carry on a regular
series of performances; if he has such base and conducts such regular series of per-
formances thereat, then and then only can he successfully produce first-class grand
opera and opera comique in the lesser cities of the United States; in other words, the
city of New York is the market for high-class grand opera and opera comique in the
United States, and one debarred therefrom is in fact debarred from conducting and
producing high-class grand opera and opera comique in the United States.

XLV. For 40 years this defendant has been a resident of the city of New York and
for 27 years last past has been connected with the theatrical and mi sical business in
said city, and during said 27 years has erected 11 playhoi^ses and 1 grand o^ia, house
in said city.

XLVT. For many years prior to the year 1906 the Metropolitan Opera House,
which is now owned by this plaintiff, had been the only edifice in the city of New
York devoted to the presentation of grand opera and was the only place where grand
opera was produced in said city of New York. In the year 1906, becai.se of the con-
dition of grand opera as it was then being prodvced by this plaintiff, as hereinbe-
fore stated, and because of the pop; lar demand for a better qi ality of opera and a
greater variety thereof, this defendant decided to enter the grand opera field. There-
upon, at an expenditi re of a large sum of money, to wit, approxii^tely 11,000,000,
defendant acquired the title to certain real estate located on West thirty-fourth
Street, in the city of New Yoiik, upon which he erected an opera house which was
first class in every respect, which said opera hoi se is, and at sdl times since its erec-
tion has been, known as the Manhattan Opera House.
XLVII. Having erected said opera hoi se, defendant, at great expense to himself,

went to Europe, where he si.cceeded in secitring contracts with world-famoi s sing-
ers, among them: Sopranos and altos—Mary Garden, Tetrazzini, Zapelli, Cisnerc-8,
,Gerville-Reache, Carmen Mollis, Duchene, Maretzka-Aldrich, Sylva, Severina;
tenors—ZanatteUo, Dahnores, Bassi, Bonci, McCormack, Daddi, Fossetta, Zerola,
Venti.rini; baritones and bassos—Renai.d, Dufrenne, Nicolay, Sammarco, Polese,
Arimondi, Beck, Scott, GaUetti-Ganoli, Crabb6, Fossetta, Huberdiau, Didi r, Eesh-
iglian, and many others, many of whom had never theretofore performed in the
United States. Throv ph defendant's efforts these eminent singers, all residing in
Europe, and all having world-wide rem tations, were indi ced to come to the United
States lor the pi rpose of singing for defendant in grand opera and opera comique at
his aforesaid opera house in Thirty-foi rth Street. By Uie terms of the contracts
made by defendant with said singers it was expressly provided that they and each
of them shoi Id sing for defendant in a specified ni mber of performances, and that
while i.nder contract with defendant they Sho Id not sing for any other person in
the United States, and that he should have the exclusive benefit of their services
while in the United States.



TBUST LEGISLATION. 1263

Having obtained tlie services of such eminent artists, defendant also traveled
throughout Europe seeking for and obtaining the services of musical directors and
conductors of world-wide reputation. Thereupon defendant induced and persuaded
such persons to come to the United States for the purpose of conducting the opera
performances to be produced by defendant at his opera house aforesaid.
Thereupon defendant by contract obtained the right to produce in the United

States certain grand operas and operas comique of great artistic merit which had
never theretofore been produced in gi'and opera in the United States, such as Electra,
Herodiade, Thais, Sapho, Jongleur de Notre Dame, Tales of Hoffman, Crispine e la
Comare, Elisir d'Amour, Crisellidis, Louise, Pelleas and Melisande, Princess d'Au-
berge, Navarraise, Damnation de Faust.
The defendant also purchased and procured to be made in Europe a large quantity

pf scenery, furniture, fixtures, and costumes, for use in connection with liis production
of grand opera, which said scenery, furniture, fixtures, and costumes he caused and
procured to be shipped from Europe and imported into the United States. Defend-
ant also caused and procured to be manufactured and made in the United States a
large amount of scenery, furniture, fixtures, and costumes, for use in connection with
his production of grand opera, and entered into contracts in the United States with
divers and sundry persons, such as stage directors and managers, electricians, carpen-
ters, mechanics, musical directors, and chorus singers, whereby said persons obligated
themselves, respectively, to work for defendant in connection with his production of

grand opera, and whereby he obligated himself to pay them for their respective serv-
ices. Defendant also purchased quantities of musical scores, librettos, musical instru-

ments, and various other accessories to the production of grand opera, some of which
said articles were purchased by said defendant in Europe and some of which were
purchased in the United States, and all of which defendant caused to be transported
to his aforesaid opera house in the city of New York.
XLVIII. On the 10th day of November, 1906, defendant gave his first performance

of grand opera in the city of New York. For a period of five months thereafter defend-
ant regularly produced six performances each week, and during said five months
presented to the opera-going public in the city of New York an extensive repertoire

of grand opera embracing a number not produced in the United States for many years
prior thereto. During file following years of 1907, 1908, 1909, and 1910, defendant
regularly produced grand opera and opera comique at his aforesaid opera house during
seasons lasting five months each year, and during each of said seasons defendant pro-

duced a greater variety of high-class grand opera than had ever theretofoie been pro-

duced in the city of New York, including many of the aforementioned, and the same
was presented and sung by a greater variety of singers of greater note and ability than
had ever theretofore appeared in grand opera in the city of New York.
XLIX. In the year 1908, defendant having met with great financial and artistic

success in the production of grand opera at his aforesaid opera house in the city of

New York, and having educated the opera-going public to an appreciation of high-

class grand opera and opera comique superior to that ever theretofore produced in the
United States, and there being a popular demand therefor, defendant determined to

build an opera house in the city of Philadelphia, in the State of Pennsylvania, and to

there regularly produce first-cla.ss grand opera and opera comique. Thereupon
defendant purchased a valuable tract of real estate located at the intersection of

Broad Street neaf'Girard Avenue in the city of Philadelphia, upon which he erected

a first-class opera house at an actual cost and expense of $1,250,000. Prior to the

erection of defendant's said opera house in the city of Philadelphia the only produc-
tion of grand opera in said city had been given by plaintiff, and as hereinbefore stated,

the plaintiff had only given about six such productions in each year. During the

years 1908-9 and 1909-10 defendant conducted a regular season of opera in said city

of Philadelphia extending over a period of five months in each of said years and
covering six performances each week during said seasons. In the season of 1908-9

at said opera house in Philadelplna defendant met with great financial and artistic

success.

L. Having erected his aforesaid opera house in the city of Philadelphia as aforesaid,

and having his opera house in the city of New York as aforesaid, defendant was
enabled to augment his ensemble and did from time to time contract with and secure

.the services of numerous singers, musical directors and conductors of great ability and
world wide reputation, to perform for him at his aforesaid opera houses. Defendant

also from time to time entered into contracts with the owners of opera houses in the

cities of Montreal and Toronto in Canada, Buffalo, Rochester, and Syracuse in the

State of New York, for the use of their respective opera houses, and during the years

1906, 1907, 1908, 1909, and 1910 defendant from time to time caused and procured

the aforesaid singers, musicians, conductors, directors, mechanics, carpenters, elec-
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tricians, and divers otter persons in his employ to travel to and from said cities of Mon-
treal, Toronto, Buffalo, Rochester, and Syracuse, and there, and at each of said places,

to produce high class opera comique, and in connection with the production of such

opera comique defendant caused and procured to be transported from the city of

New York and the city of Philadelphia to said cities of Montreal, Toronto, Buffalo,

Rochester, and Syracuse large quantities of scenery, furniture, fixtures, costumes,

and musical instruments, and for the transportation of all of said persons and said prop-

erties defendant paid the expenses and charges thereof; and during said years defend-

ant contracted with divers owners of opera houses located in the city of Baltimore

in the State of Maryland, in the city of Pittsburgh in the State of Pennsylvania, in the

city of Cincinnati in the State of Ohio, in the city of Washington in the District of

Columbia, and in the city of Boston in the State of Massachusetts for the rental of their

respective opera houses, and thereafter and from time to time defendant caused and

procured the aforesaid singers and all of said other persons and said scenery, costumes,

and other properties to be transported to and from said cities of Baltimore, Pittsburgh,

Cincinnati, Washington, and Boston, and caused and procured said singers and
players to sing and perform at said opera houses and to .produce various arid sundry

operas thereat, and for such transportation defendant paid the expenses and charges

thereof.

And in connection with the production of opera comique and grand opera as afore-

said at said cities of Montreal, Toronto, Buffalo, Rochester, Syracuse, Baltimore,

Pittsburgh, Cincinnati, Washington, and Boston by defendant as aforesaid, defendant

sold and offered for sale tickets of admission and received in payment therefor sums

of money.
LI. During the years 1907, 1908, and 1909 defendant met with great financial and

artistic success in the production of grand opera and opera comique as aforesaid, the

operas produced by him were received with public approval, the opera-going public

was increased in number, and defendant's productions were generally popular and
largely in demand. Defendant had introduced to the public during this period the

aforesaid Fiench operas of the modern repertoire never before brought to the attention

of the musical pubuo in the United States, and continued through his efforts and recog-

nized ability as a grand-opeia director, to bring before the New York and American
public at large, artists of great renown never theretofore presented to any audience

m the United States, and numerous other singers discoveied by him in his search

throughout the woild, who rapidly rose to positions of professional greatness.

LII. This defendant is not and never has been a man of great wealth; but in the

years 1906, 1907, 1908, and 1909, thiough his untiring efforts and search throughout

Europe, America, and other parts of the world, he succeeded in securing the producing
rights of many operas of great and recognized merit, among such operas being those

hereinbefore mentioned; and also succeeded in securing contracts with a laige number
of distinguished opera singers of great and recognized ability (such as those herein-

before mentioned), and also succeeded in securing contracts with opera directors and
conductors, ballet masters, and other persons of great repute and ability, wherein and
whereby such persons obligated themselves to come to the United States and sing and
perform lor this defendant exclusively in grand opera and opera comique to be pro-

duced by him in his aforesaid opera houses in the cities of New York and Philadelphia
and in divers other opera houses in sundry cities and States of the United States, and
as a result of such efforts and such contracts this defendant succeeded in bringing

said opeias and in causing and procuring said singers, directors, and other persons to

come to the United States; and through defendant's artistic production of said operas

and divers and sundry other popular and well-known operas and operas comique and
through the extraordinarily efficient rendition of such operas and operas comique by
the masicians, conductors, directors, and singeis under defendant's control and in ms
employ, and by reason of the recognized excellence of the singing and acting of the

great ensemble of singers and actors so gathered together, tMs defendant was enabled
to and did produce in said cities and present to the opera-going public therein in

the years 1907, 1908, 1909, and 1910 the most extensive and comprehensive repertoire

of gland opera and opera comique ever produced in the United States; and year by
year as this defendant proceeded and progressed with such productions his reputation

as an opera director increased and his productions of grand opera and opera comique
increased in popularity with the opera-going public, and the attendance of the opera-

going public at his aforesaid opera houses increased and his revenues from the said

business, trade, and commerce increased so that in the years 1908 and 1909, notwith-

standing the wicked and unlawful conduct of this plaintiff as hereinafter more par-

ticularly described, defendant was not only conducting the production of grand opera

and opera comique to the satisfaction and gratification of the opera-going public in the

United Soates, but was also conducting same at a substantial financial remuneration
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and profit to himself ; thiough. defendant's efforts as aforesaid, grand opera and opera
comique, both of which had, prior to defendant's efforts therein, been at a low ebb in
the United States, weie popularized and the number of opera goers in the United
.States was greatly increased and the demand for high-class grand opera and opera com-
ique was likewise increased, and defendant, but for the wrongful and illegal con-
duct of plaintiff, as hereinafter more particularly described, had every reason to
hope, believe, and expect that he would be able to continue in said business, trade,
and commerce to the satisfaction and gratification of the continually increasing opera-
going ptiblic, and to the enhancement of defendant's reputation and financial profit.

LIII. In the year 1906 this defendant caused and procured one Allesandre Bonci,
one of the greatest living lyric tenors who had been discovered by defendant in Italy,
and who had never been heard of or seen in this country before, to come to the United
States from Italy for the purpose of singing in grand opera performances to be pro-
duced by defendant in his aforesaid opera house in the city of New York, and in
divers other opera houses in sundry cities and States of the United States; prior to his
coming to the United States for such purposes said Bonci had entered into a written
contract with this defendant wherein and whereby he had agreed with defendant to
sing for defendant exclusively for a period of five years, beginning with the opera
season of 1906-7, for which services defendant was to pay said Bonci a large salary
amounting to many thousand dollars each year.

Said Bonci fulfilled his aforesaid contract for the season of 1906-7 and was paid in
full by defendant for such services in accordance with and in due compliance with the
terms and conditions of said contract.
The services of said Bonci during said season of 1906-7 were eminently satis-

factory to this defendant and to the opera-going public, said Bonci attained great fame
by his singing at the performances at which he appeared at_ defendant's said opera
house during said season, and by reason of his wonderful voice he became and was
extremely popular with the opera-going, public, and his services became and were of

great financial value to this defendant, and added greatly to defendant's reputation

,

popularity, and prestige as a director of opera; accordingly this defendant, relying
upon said Bqnci's services for the coming seasons of 1907-8 prepared and made plans
to present said Bonci in numerous operas for which he was peculiarly adapted.
In the year 1907, without the knowledge or consent of this defendant, and in vio-

lation of his rights under his aforesaid contract with said Bonci, plaintiff, well know-
ing of said contract and of its terms and conditions, and then and there being informed
thereof by this defendant, unlawfully designing and wickedly contriving to injure
this defendant in his aforesaid business, trade, and commerce, and unlawfully design-
ing and wickedly contriving to monopolize the business, trade, and commerce of

producing grand opera and opera comique in the United States, and as an attempt so

to monopolize the same, did unlawfully and wickedly solicit, inveigle, and induce
said Bonci to violate and breach his aforesaid contract with this defendant, and then
and there did cause and procure said Bonci to enter into a contract with plaintiff

wherein and whereby said Bonci agreed with plaintiff to sing for plaintiff at its afore-

said opera house in the city of New York and at divers other opera houses in the

State of New York and in other States of the United States; and as a result of said

contract said Bonci did, during the years 1907-8 and years subsequent thereto, sing

for plaintiff in violation of his aforesaid contract obligations to this defendant; and
all of this was accomplished by this plaintiff in and by knowingly, willfully, and
wickedly offering to give and giving to said Bonci for his said services to this plaintiff

sums of money fax in excess of the amount for which he had contracted to sing for

this defendant, and which said sums were far in excess of the real value of any serv-

ices rendered by said Bonci to plaintiff, as plaintiff then and there well knew.
In and by seducing, inveigling, and procuring said Bonci to violate his aforesaid

contract with this defendant, as aforesaid, plaintiff deprived defendant of the serv-

ices of said Bonci, which said services defendant relied and was relying upon for

the proper production of certain operas which he had advertised would be given
by him and which said operas he contemplated and intended producing at his afore-

said opera houses, and as a result defendant was forced, at the time of producing
said operas, to substitute another singer inferior to said Bonci in ability and repu-
tation, to sing the parts which said Bonci was to have sung, and would have sung
but for the wrongful acts of plaintiff as aforesaid, all of which resulted in great finan-

cial loss to defendant and in irreparable damage to defendant's professional reputation,

and in great harm to defendant's good will in the business, trade, and commerce
aforesaid, and in great mental anguish, suffering, and distress to this defendant.

,
LIV. In the year 1907 this defendant caused and procured one Albani, one of

the greatest living lyric tenors who had been discovered by defendant in Italy, and
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who had never been heard of or seen in this country before, to come to the United

StateB from Italy for the purpose of singing in grand opera performances to be pro-

duced by defendant in his aforesaid opera house in the city of New York, and in

divers other opera houses in sundry cities and States of the United States; prior to

his coming to the United States for such purposes said Albani had entered into a

written contract with this defendant wherein and whereby he had agreed with de-

fendant to sing for defendant exclusively for a period of five years, beginning with

the opera season of 1906-7, for which services defendant was to pay said Albani a

large salary, amounting to many thousand dollars each year.

' Said Albani fulfilled his aforesaid contract for the season of 1906-7 and was paid

in full by defendant for such services in accordance with and in due compliance with

the terms and conditions of said contract.

The services of said Albani during said season of 1906-7 were eminently satis-

factory to this defendant and to the opera-going public, said Albani attaining great

fame by his singing at the performances at which he appeared at defendant's said

opera house during said season, and by reason of his wonderful voice he became and
was extremely popular with the opera-going public, and his services became and were

of great financial value to this defendant, and added greatly to defendant's reputa-

tion, popularity, and prestige as a director of opera; accordingly this defendant,

relying upon said Albani's services for the coming season of 1907-8, prepared and
made plans to present said Albani in numerous operas for which he was peculiarly

adapted.
In the year 1907, without the knowledge or consent of this defendant, and in viola-

tion of his rights under his aforesaid contract with said Albani, plaintiff, well knowing
of said contract and of its terms and conditions, unlawfully designing and wickedly

contriving to injure this defendant in his aforesaid business, trade, and commerce,
' and unlawfully designing and wickedly contriving to monopolize the business, trade,

and commerce of producing grand opera and opera comique in the United States,

and as an attempt so to monopolize the same, did unlawfully and wickedly solicit,

inveigle, and induce said Albani to violate and breach his aforesaid contract with

this defendant, and then and there did cause and procure said Albani to enter into a

contract wherein and whereby said Albani agreed with plaintiff to sing for plaintiff

in opera performances to be pioduced by plaintiff in the city of Boston at the Boston
"Opera House, and as a result of said contract, said Albani did, in the year 1907, sing

for plaintiff in said performances at said Boston Opera House m violatioii of his afore-

said contract obligations to this defendant, and did refuse to sing for this defendant
at his aforesaid oj>era house in the city of New York, and all of this was accomplished
by this plaintiff in and by knowingly, willfully, and wickedly offering to give and
giving to said Albani for his said services to this plaintiff sums of money far in excess

of the amount for which he had contracted to sing for this defendant, and which said

sums were far in excess of the real value of any services rendered by said Albani to

plaintiff, as plaintiff then and there well knew.
In and by seducing, inveigling, and procuring said Albani to violate his aforesaid

contract with this defendant as aforesaid, plaintiff deprived defendant of the services

of said Albani, which said services defendant relied and was relying upon for the

proper production of certain operas which he had advertised would be given by him
and which said operas he contemplated and intended producing at his aforesaid opera
houses, and as a result defendant was forced, at the time of producing said operas, to

substitute another singer inferior to said Albani in ability and reputation to sing the

parts which Albani was to have sung and would have sung but for the wrongful acta

of plaintiff as aforesaid, all of which resulted in great financial loss to defendant and
in irreparable damage to defendant's professional reputation, and in great harm to

defendant's good will in the business, trade, and commerce aforesaid, and in great

mental anguish, suffering, and distress to this defendant.
LV. In the year 1908 this defendant caused and procured one Valles, a tenor of

prominence and marked ability, to come to the Umted States from Europe for the
purpose of singing in grand opera performances to be produced by defendant in his

aforesaid opera house in the city of New York and in divers other opera houses in

sundry cities and States of the United States; prior to his coming to the United States

for such purposes said Valles had entered into a written contract with this defendant
wherein and whereby he had agreed with defendant to sing for defendant exclusively
for a period of five years, beginning with the opera season of 1908-9, for which services

defendant was to pay said Valles a large salary amounting to many thousand dollars

each year.

Said Valles fulfilled his aforesaid contract for the season of 1908-9 and was paid in

full by defendant for such services in accordaace with and in due compliance With the
terms and conditions of said contract.
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The oemcea of said Valles during said season of 1908-9 were eminently satis-

faetory/ to this defendant and to the opera-going public, said Voiles attained giesii

fame by. his singing at the peiformances at which he appeared at defendant's said
opera house during said season, and by reason of his wonderful voice he became and
was extremely popular with the opera-going public, and his services became and yfeie
of great financial value to this defendant, and added greatly to defendant's reputatioi^
popularity, and prestige as a director of opera; accordingly this defendant, relying
upon said Vanes'^services for the coming season of 1909-10 and 1910-11, prepared and
made plans, to present said Valles in numerous operas for which he yrsks peculiarly
ikdapted.

In the year 1908, without the knowledge or consent of this defendant, and in viola-
tion of his rights under his aforesaid contract with said Valles, plaintiff well knowing
of said contract and of its terms and conditions, and then and there being informed
thereof by this defendant, unlawfully designing and wickedly contriving to injure this

defendant in hia aforesaid business, trade, and commerce, and unlawfully designing
and wickedly contriving to monopolize the business, trade, and commerce of producing
grand opera and opera comique in the United States, and as an attempt so to monopp-
uze the same, did unlawfully and wickedly solicit, inveigle, and induce said Valles to
violate and breach his aforesaid contract with this defendant, and then and there did
cause and procure said Valles to enter into a contract with plamtiff wherein and
whereby said Valles agreed with plaintiff to sing for plaintiff at its aforesaid opera
house in the city of New York, aiid at divers other opera houses in the State of New
York and in other States of the United States; and as a result of said contract said Valles
did, during the season 1909-10, refuse to sing for defendant in violation of his aforesaid
contract obligations to this defendant; and all of this was accomplished by this plaintiff

inand by knowingly, willfully, and wickedly offering to give and giving to said Valles
for his said, services to this plaintiff sums of money far in excess of the amount for

which he had contracted to sing for this defendant, and which said sums were far in
excess of the real value of any services rendered by said Valles to plaintiff, as plaintiff

then and there well knew.
In and by seducing, inveigling, and procuring said Valles to violate his aforesaid

contract with this defendant, as aforesaid, plaintiff deprived defendant of the services
of said Valles, which said services defendant relied and was relying upon for the
proper production of certain operas which he had advertised would be given by him
and which said operas be contemplated and intended producing at his aforesaid opera
houses, and as a result defendant was forced, at the time of producing said operas, to
substitute another singer inferior to said Valles in ability and reputation, to sing the
parts which said Valles was to have sung, and would have sung but for the wrongful acts
ef plaintiff as aforesaid, all of which resulted in great financial loss to defendant and in
irreparable ' damage to defendant's professional reputation, and in great harm to
defendant's good will in the business, trade, and commerce aforesaid, and in great
mental anguish, suffering, and distress to this defendant.
LVI. In the year 1908 defendant caused and procured one Florentino Constantino,

a tenor of world-wide renown and among musical experts considered as the equal of

the great tenor Caruso, to come to the United Slates from Europe for the purpose of

singing in grand opera performances to be produced by defendant in his aforesaid

opera houses in the cities of New York and Philadelphia, and in divers other opera
houses in sundry cities and States of the United States; prior to his coming to the
United States for such purpose said Constantino had entered into a written contract
•with this defendant wherem and whereby he had agreed with defendant to sing for

defendant exclusively for a season of five months during each of the opera seasons in

the years 1908-9, 1909-10, 1910-11, for which services defendant was to pay said Con-
stantino a salary of $500 for each performance in which he appeared in the season of

1908-9, $600 for each performance in the season of 1909-10, and $700 for each perform-
ance in the season of 1910-11.

Said Constantino fulfilled his aforesaid contract for the season of 1908-9 and was
paid in fuU by defendant for such services, in accordance and in due compliance
with the terms and conditions of said contract.

The services of said Constantino during said season of 1908-9 were eminently satis-

fcictory to this defendant and to the opera-going public; by reason of his wonderful
voice of unusual and rare beauty and by virtue of his impressive dramatic ability

and of his singularly attractive personality said Constantino Decame and was extremely
popular with the opera-going public, and his services became and were of great finan-

eial value to this defendant and added greatly to defendant's reputation, popularity,

and prestige as a director of opera; accordingly this defendant, relying upon said

Constantino's services for the coming seasons of 1909-10 and 1910-11, preparedand
made plans to present said Constantino in numerous operas for which he was peculiarly

adapted.



1268 TBUST LEGISLATION.

In the year 1909, without the knowledge or consent of this defendant, and in' vio-

lation of his rights under his aforesaid contract with said Constantino, plaintiff well
knowing of said contract and of its terms and conditions, and then and there being
informed thereof by this defendant, unlawfully designing and wickedly contriving
to injure this defendant in his aforesaid business, trade, and commerce, and unlaw-
fully designing and wickedly contriving to monopolize the business, trade, and com-
merce of producing grand opera and opera comique in the United States, and as an
attempt so to monopolize the same, did unlawfully and wickedly solicit, inve^le,
and induce said Constantino to violate and breach his aforesaid contract with this

defendant, and then and there did cause and procure said Constantino to enter into

a contract with plaintiff wherein and whereby said Constantino agreed with pluntifi

to sing for plaintiff at its aforesaid opera house in the city of New York, and at divers

other opera houses in the State of New York and in other States of the United States:

and as a result of said contract said Constantino did during the years 1909-10, and
years subsequent thereto, sing for plaintiff in violation of his aforesaid contract obli-

fations to this defendant; and all of this was accomplished by this plaintiff in and
ly knowingly, willfully, and wickedly offering to give and giving to said Constantino

for his said services to this plaintiff the sum of $1,200 for each performance in which
said Constantino appeared for plaintiff, which said sum was far in excess of the amount
for which said Constantino had contracted to sing for this defendant and far in excess
of the real value Of any services rendered by said Constantino to plaintiff, as plaintiff

then and there well knew. ,

In and by seducing, inveigling, and procuring said Constantino to violate his

aforesaid contract with this defendant as aforesaid, plaintiff deprived defendant of the
services of said Constantino, which said services defendant relied and was relying

upon for the proper pioduction of ceitain operas which he had advertised would be
given by him and which said operas he contemplated and intended producing at his

aforesaid opera houses, and as a result defendant was forced, at the time of producing
said operas, to substitute another singer inferior to said Constantino in ability and
reputation to sing the parts which said Constantino was to have sung and would have
sung but for the wrongful acts of plaintiff as aforesaid, all of which resulted in great
financial loss to defendant and in irreparable damage to defendants' professional
reputation, and in great harm to defendant's good will in the business, trade, and com-
merce aforesaid, and in great mental anguish, suffering, and distress to this defendant.
LVII. In the year 1908 defendant caused and procured one Charles Gillibert, one

of the greatest actor-baritones of the world, to come to the United States from Europe
for the purpose of singing in grand opera performances to be produced by defendant
in his aforesaid opera houses in the cities of New York and Philadelphia, and for the
purpose of singing in sundry other opera houses in divers cities of the IJnited States;
prior to his coming to the United States foi such performances said Charles Gillibert
had entered into a written contiact with this defendant wherein and whereby he had
agreed with defendant to sing for defendant exclusively for a term of five years,
beginning with the opera season of 1908-9, and for his services in so singing defend-
ant had agreed to pay said singer a large salary, amounting to many thousand dollars.

Said Charles Gillibert having come to the United States at the instance of this
defendant did, during the season of 1908-9 enter upon the fulfillment of his afore-
said contract with this defendant, and for some time appeared in grand operas pro-
duced by this defendant and sung the parts therein assigned thereunder to him by
this defendant. In all such performances in which he so appeared, his services were
eminently satisfactory to this defendant and to the opera-going public, and by reason
of his wonderful voice and dramatic ability said Charles Gillibert became and was
extremely popular with the opera-going public, and his services became and were of
great financial value to this defendant and added greatly to defendant's reputation,
popularity, and prestige as a director of opera, and accordingly this defenant relying
upon said Charles Gillibert's services during the opera season of the years 1909-10
and succeding seasons, prepared and made plans to present said Charles Gillibert in
numerous operas for which he was peculiarly adapted.

In the year 1908, without the knowledge or consent of this defendant, and in viola-
tion of his rights under his afnresaid contract with said Charles Gillibert, plaintiff
well knowing of said contract and of its terms and conditions, and then and there
being informed thereof by this defendant, unlawfully designing and wickedly con-
triving to injure this defendant in his aforesaid business, trade and commerce, and
unlawfully designing and wickedly contriving to monopolize the business, trade and
commerce of producing grand opera and opera comique in the United States, and as
an attempt so to monopolize the same, did unlawfully and wickedly solicit, mveiele
and induce said Charles Gillibert to violate and breach his aforesaid contract with
this defendant, and then and there did invite and solicit the said Charles Gillibert to
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fcnter into a contract with plaintiff wherein and whereby he should agree with plain-
tiff to sing for plaintiff at its aforesaid opera house in the city of New York and at
divers other opera houses in the State of New York, and in other States of the United
States, and as a result of said invitation and solicitation said Charles Gillibert did,
thereupon, refuse to fulfill his obligations under the aforesaid contract with this
defendant, and all of this was accomplished by this plaintiff in and by knowingly,
wilfully, and wickedly offering to give to said Charles Gillibert for his said services
to this plaintiff sums of money far in excess of the amount for which he had contracted
to sing for this defendant, and other inducements, and which said sums and induce-
ments were far in excess of the real value of any services to be rendered by said Charles
Gillibert to plaintiff, as plaintiff then and there well knew.

In and by seducing, inveigling, and procuring said Charles Gillibert to violate his

aforesaid contract with this defendant as aforesaid, plaintiff deprived defendant of a
portion of the services of said Charles Gillibert, which said services defendant relied

and was relying upon for the production of certain operas which he had advertised
would be given by him, and which said operas he contemplated and intended pro-

ducing at his aforesaid opera houses; and, as a result, defendant was forced at the time
of producing said operas to substitute another singer, inferior to said Charles Gillibert

in ability and reputation, to sing the parts which said Charles Gillibert was to have
sung and would have sung but for the wrongful acts of plaintiff as aforesaid, all ol

which resulted in great financial loss to defendant and in irreparable damage to defend-
ant's professional reputation and in great harm to defendant's good will in' the business

trade and commerce aforesaid, and in great mental anguish, suffering, and distress to

this defendant.
LVIII. In the year 1909 defendant caused and procured one Marguerite Sylva, a

mezzo-soprano of world-wide renown and of recognized ability, to come to the United
States from Europe for the purpose of singing in grand opera performances to be
produced by defendant in his aforesaid opera houses in the cities of New York and
Philadelphia, and for the purpose of singing in sundry other opera houses in divers

cities of the United States; prior to her coming to the United States for such perform-
ances said Marguerite Sylva had entered into a written contract with this defendant
wherein and whereby she had agreed with defendant to sing for defendant exclusively
for a term of five years, beginning November 15, 1909, and for her services in so singing

defendant had agreed to pay said singer a large salary, amounting to many thousands
of dollars.

Said Marguerite Sylva having come to the United States at the instance of this

defendant did, in the year 1909, enter upon the fulfillment of her aforesaid contract

with this defendant, and for some time appeared in grand operas produced by this

defendant and sung fiie parts therein assigned to her by him. In all such performances
in which she so appeared her services were eminently satisfactory to this defendant
and to the opera-going public, and by reason of her wonderful voice and dramatic
ability said Marguerite Sylva became and was extremely popular with the opera-

going public, and her services became and were of great financial value to this defend-

ant and added greatly to defendant's reputation, popularity and prestige as a director

of opera, and accordingly this defendant, relying upon said Marguerite Sylva's services

during the opera season of the years 1909-10 and succeeding seasons, prepared and
made plans to present said Marguerite Sylva in numerous operas for which she wag
peculiarly adapted.
In the year 1909, without the knowledge or consent of this defendant, and in viola-

tion of his rights under his aforesaid contract with said Marguerite Sylva, plaintiff

weU knowing of said contract and of its terms and conditions, and then and there

being informed thereof by this defendant, unlawfully designing and wickedly con-

triving to injure this defendant in his aforesaid business, trade, and commerce, and
unlawfully designing and wickedly contriving to monopolize the business, trade,

and commerce of producing grand opera and opera comique in the United States, and
as an attempt so to monopolize the same did unlawfully and wickedly solicit, inveigle,

and induce said Marguerite Sylva to violate and breach her aforesaid con tract with

this defendant, and then and there did cause and procure the said Marguer ite Sylva

to enter into a contract with plaintiff wherein and whereby she agreed with plaintiff

to sing for plaintiff at its aforesaid opera house in the city of New York and at divers

other opera houses in tiie State of New York, and in other States of the United States,

and as a result of said contract said Marguerite Sylva did, during the years 1909-10

and years subsequent thereto sing for plaintiff in violation of her aforesaid obligations

to this defendant, and all of this was accomplished by this plaintiff in and by know-

ingly, willfully, and wickedly offering to give and giving to said Marguerite Sylva

for her said services to this plaintiff sums of money far in excess of the amount fot

which she had contracted to sing for this defendant, and which said sums were far
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in excess of the real value of any services rendered by said Maiguerite Sylva to plain,-

tiff, as plaintiff then and there well knew.
In and by seducing, inveigling, and procuring said Marguerite Sylva to violate

her aforesaid contract with this defendant as aforesaid, plaintiff deprived defendant
of the services of said Marguerite Sylva, which said services defendant relied and was
relying upon for the production of certain operas which he had advertised would be
given by him, and which said operas he contemplated and intended producing at

his aforesaid opera houses, and as a result defendant was forced at the time of pro-

ducing said operas to substitute another singer inferior to said Marguerite Sylva in
ability and reputation to sing the parts which said Marguerite Sylva was to have sung
and would have sung but for the wrongful acts of plaintiff as aforesaid, all of which
resulted in great financial loss to defendant and in irreparable damage to defendant's
professional reputation, and in great harm to defendant's good will in the business,
trade, and commerce aforesaid, and in great mental anguish, suffering, and distress

to this defendant.
LIX. In the year 1909 defendant caused and procured one Vilmos Beck, a baritone

of recognized and world-wide renown and fame, to come to the United States from
Europe for the purpose of singing in grand opera performances to be produced by-

defendant in his aforesaid opera houses in the cities of New York and Pluladelphia,
and in divers other opera houses in sundry cities and States of the United States;
prior to his coming to the United States for such performances said Vilmos Beck had
entered into a written contract with this defendant wherein and whereby he had
agreed with the defendant to sing for defendant exclusively for a term of five years,
and for his services in so singing, defendant had agreed to and was obliged to pay said
Beck a large salary, amounting to many thousand dollars.

Said Vilmos Beck having come to the United States at the instance of this defend-
ant did, in the year 1909, enter upon the fulfillment of hia aforesaid contract with this

defendant, and for some time appeared in grand operas produced by this defendant
and sung the parts therein assigned thereunder to him by this defendant. In all such
performances in which he so appeared, his services were eminently satisfactory to
this defendant and to the opera-going public, and by reason of his wonderful voice
aiid dramatic ability said Vilmos Beck became and was extremely popular with the
opera-going public, and his services became and were of great financial value to this
defendant and added greatly to defendant's reputation, popularity, and prestige as a
director of oj)era, and accordingly this defendant, relying upon said Vilmos Beck's
services during the opera season of the years 1909-10 and succeeding seasons, pre-
pared and made plans to present said Vilmos Beck in numerous operas for which he
was peculiarly adapted.
In the year 1909, without the knowledge or consent of this defendant, and in vio-

lation of his r^hts under his aforesaid contract with said Vilmos Beck, plaintiff well
knowing of said contract and of its terms and conditions, and then and there being
informed thereof by this defendant, unlawfully designing and wickedly contriving
to injure this defendant in his aforesaid business, trade, and commerce, and unlaw-
fully designing and wickedly contriving to monopolize the business, trade, and com-
merce of producing grand opera and opera comique in the United States, and as an
atternpt so to monopolize the same, did unlawfully and wickedly solicit, inveigle,
and induce said Vilmos Beck to violate and breach his aforesaid contract with this
defendant, and then and there did cause and procure the said Vilmos Beck to enter
into a contract with plaintiff wherein and whereby he screed with plaintifi to sing for
plaintiff at its aforesaid opera house in the city of New York and at divers other opera
houses in the State of New York, and in other States of the United States, and as a
result of said contract said Vilmos Beck did, during the years 1909-10 and yeara
subsequent thereto, singfor plaintiff in violation of his aforesaid obligations to this
defendant, and all of this was accomplished by this plaintiff in and by knowingly,
willfully, and wickedly offering to give and giving to said Vilmos Beck for his said
services to this plaintiff sums of money far in excess of the amount for which he had
contracted to sing for this defendant, and which said sums were far in excess of the
real value of any services rendered by said Vilmos Beck to plaintiff, as plaintiff then
and there well knew.

In and by seducing, inveigling, and procuring said Mlmos Beck to violate his afore-
said contract with this defendant as aforesaid, plaintiff deprived defendant of the
services of said Vilmos Beck, which said services defendant relied and was relying
upon for the production of certain operas which he had advertised would be given
by him, and which said operas he contemplated and intended producing at his afore-
said opera houses, and as a result defendant was forced at the time of producing said
operas to substitute another singer inferior to said Vilmos Beck in ability and repu-
tation to sing the parts which said Vilmos Beck was to have sung and would have
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sung but for the wrongful acts of plaintiff as aforesaid, all of which resulted in great
financial loss to defendant and in irreparable damage to defendant's professional
reputation, and in great harm to defendant's good will in the business, trade, and com-
merce aforesaid, and in great mental anguish, suffering, and distress to this defendant.
LX. In the year 1906 defendant caused and procured one Charles Dalmores, then

known and recognized throughout Europe as the greatest French dramatic tenor in
the world, to come to the United States from Europe for the purpose of singing in
grand-opera performances to be produced by defendant in his aforesaid opera houses
in the cities of New York and Philadelphia, and in divers other opera houses in sundry
cities and States of the United States; and prior to his coming to the United States for

such performances, said Charles Dalmores had entered into a written contract with
this defendant wherein and whereby he agreed to sing for this defendant exclusively
during the opera seasons in the years 1906-7, 1907-8, 1908-9, and 1909-10, and for

which services defendant had agreed and was obligated to pay to said Dalmores large

Bums of money amounting to many thousand dollars.

During the opera seasons in the years 1906-7, 1907-8, 1908-9 said Dalmores fulfilled

his aforesaid contract with defendant and sung for defendant in various operas pro-

duced by defendant and was paid in full by defendant for such services in accordance
and in due compliance with the terms and conditions of said contract. The services

of said Dalmores during said seasons of 1906-7, 1907-8, were eminently satisfactory

to this defendant and to the opera-going public. By reason of his wonderful voice
and dramatic ability said Dalmores became and was extremely popular with the
opera-going public, and his services became and were of great financial value to this

defendant, and added greatly to defendant's reputation, popularity, and prestige as

a director of opera. Accordingly this defendant, relying upon said Dalmores' services

for the coming seasons of 1908-9 and 1909-10, and subsequent seasons, prepared and
made plans to present said Dalmores in numerous operas for which he was peculiarly

adapted.
In the year 1908, without the knowledge or consent of this defendant, and in viola ^^

tion of his rights under his aforesaid contract with said Dalmores, plaintiff and its

agents, well knowing of said contract and of its terms and conditions, unlawfully
designing and wickedly contriving to injure this defendant in his aforesaid business,

trade, and commerce, and unlawfully designing and wickedly contriving to monopo-
lize the business, trade, and commerce of producing grand opera and opera comique
in the United States, and as an attempt so to do, did unlawfully solicit, inveigle, and
induce the said Dalmores to violate and breach his aforesaid contract with this defend-
ant, and then and there did cause and procure the said Dalmores to enter into a con-
tract with plaintiff wherein and whereby said Dalmores agreed with plaintiff to sing

for plaintifi at its aforesaid opera house in the city of New York, and at divers other

opera houses in the State of New York and other States of the United States, and all

of this was accomplished by plaintiff and its agents in andby knowingly and wickedly
and falsely representu^ and pretending to said Dalmores that this defendant was
hopelessly insolvent and in financial difficulties and would be unable to pay said

Dalmores for singing for him under his aforesaid contract with defendant, and in and
by knowingly, willfully, and wickedly offering and contracting to give to said Dal-

mores for his proposed services to this plaintiff sums of money far in excess of the

amount for which said Dalmores had contracted to sing for this defendant, and other

inducements all far in excess of the real value of any services to be rendered by said

Dalmores to plaintiff, as plaintiff then and there well knew.

In and by seducing, inveigling, and procuring the said Dalmores to violate his

aforesaid contract with this defendant as aforesaid, plaintiff deprived defendant of a

portion of the services of the said Dalmores, which said services defendant relied and
was relying upon for the proper production of certain operas which he had advertised

would be given by him, and which said operas he contemplated and intended pro-

ducing at his aforesaid opera houses, and as a result defendant was forced at the time

of producing said operas to substitute another singer inferior to said Dalmores in ability

and reputation, to sing the parts which the said Dalmores was to have sung and would

have sung but for the wrongful acts of plaintiff as aforesaid, all of which resulted in

great financial loss to defendant and in irreparable damage to defendant's professional

reputation, and in great harm to defendant's good will in the business, trade, and
commerce aforesaid, and in great mental anguish, suffering, and distress to this'

defendant. , . , . , , ,

LXI. In the years 1907, 1908, and 1909, this defendant caused and procured num-
erous other opera singers, male and female, of recognized ability and world-wide

renown, to come to the United States from Europe and from other parts of the world

for the purpose of singing in grand opera performances to be produced by defendant

in his afore^id opera houses in the cities of New York and Philadelphia and in diverS
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other opera houses in sundry cities and States of the United States, and prior to their

coming to the United States for such performances such singers had entered into

written contracts with this defendant wherein and whereby they and each of them
had agreed with defendant' to sing for defendant exclusively for a season or seasons

during the ensuing years, and for which services defendant had agreed with them
and each of them to pay them large sums of money, amounting in the aggregate to

many thousand dollars, and many of said singers did during the opera seasons in the

years 1906-7, 1907-8, 1908-9, 1909-10, sing for defendant in operas produced by
him in his said opera houses and in divers other opera houses in sundry cities and
States of the United States, and were paid therefor by defendant in accordance and
in due compliance with the terms and conditions of their respective contracts with
defendant.
In the years 1909 and 1910, without the knowledge or consent of this defendant,

and in violation of his rights, under his aforesaid contracts with said singers and
others of defendant's operatic forces, plaintiff and its agents, well knowing. of said

contracts, and in violation of defendant's rights thereunder, unlawfully designing

and wickedly contriving to injure this defendant and his aforesaid business, trade,

and commerce, and unlawfully designing and wickedly contriving to monopolize
the business, trade, and commerce of producing grand opera and opera comique in

the United States, and as attempts so to monopolize the same, did unlawfully and
wickedly solicit and attempt to induce said singers and others aforesaid to violate

and breach their respective contracts aforesaid with this defendant, and then and
there did seek to cause and procure said singers and others aforesaid to enter into

contracts with the plaintiff to sing for or otherwise serve plaintiff at its aforesaid

opera house in the city of New York, and at divers other opera houses in the State of

New York and in other States of the United States, and as inducements to said sing-

ers and others aforesaid to break their aforesaid contracts with this defendant and to

make contracts with this plaintiff, plaintiff and its said agents did falsely and fraud-

ulently represent and pretend to said singers and others aforesaid and each of them
that this defendant was hopelessy bankrupt and in financial distress and was unable
and would be unable to carry out his contracts with them, and would be unable to

afford them the opportunity to sing in grand opera for or otherwise serve him, and
would be unable to pay them for their services to him, and further did offer and
promise and agree to pay to them sums of money 'far in excess of the sums which
defendant had agreed to and was obligated to pay to them for their services to him,
which said sums of money so offered and promised by plaintiff to said singers and
others of defendant's operatic forces were far in excess of the value of any services
which they might thereafter render to this plaintiff, as plaintiff and its said agents
then and there well knew.
LXII. AndasaresTiltof such unlawfil practices by the plaintiff and its said agents,

the weU-known opera singers, to wit, Zenatello, Carmen Melis, Galletti-Ganoli, and
Duffai It, .all of whom were under contract with defendant to sing for him in perform-
ances of grand opera to be prodi.ced by him during the season of 1910, and to sing
for him exch sively, and for which defendant was ol ligated to pay them specific and
certain si ms of money for so singing, threatened defendant that they wo; Id break
their said contracts and leave him and go to plaintiff and sing for the plaintiff i nlesa
the defendant altered their respective contracts and agreed to pay them sums of
money far in excess of the amoi nts provided to 1 e paid to them in their respective
contracts with defendant, and becai se of said tlireats and heca? se of the miscond; ct
of this plaintiff and its agents as aforesaid, and in order to save himself from utter
niin, and to prevent said singers from leaving him and going to said plaintiff, this
defendant was compelled to and did pay to said Zenalello, Carmen Melis, Galletti-
Ganoli, and Diffa' It s' ms of money far in excess of the amo nts which said persons
had agreed to sing for as and for their compensation for singing for him, all to the
great damage of this defendant.
LXIII. In the year 1906 defendant had ca sed and proci red one Campanini, a

mi sical director of great ability and world-wide renown, to come to the United States
from El rope, and had introd' ced said Campanini to the p blic as his director of his
grand opera performances at his aforesaid opera ho se in the city of New York, and
prior tc his coming to the United States for s ch performances said Campanini had
entered into a written contract with this defendant wherein and whereby he had
agreed to condi ct defendant's grand opera and opera comiq e performances at hia
aforesaid opera hoi se in the city of New York d ring the opera seasons of 1906-7,
1907-8, 1908-9, for which services defendant had agreed to pay said Campanini.
After said Campanini had rendered his services for this tlefendant d ring the opera
season of 1906-7, for which he had been paid in f 11, and said services so rendered
by said Campanini had been eminently satisfactory to this defendant and to the opera-
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going public, and by reaeon of his great ability as a musical director said Campanini
was extremely popular with the opera-going public, and his services had become and
were of great financial value to this defendant and added greatly to defendant's repu-
tation, popularity, and prestige as a director of opera, defendant relied upon the said
Campanini's services for the coming season of 1907-8 and subseqient seasons, and
prepared and made plans for said Campanini to conduct the mi.sical direction of
aefendant'a grand opera productions during the coming season of 1907-8 and subse-
quent seasons.

1 In the year 1907, without the knowledge or consent of this defendant, plaintiff,

knowing of defendant's arrangements with said Campanini and knowing of defendant's
dependence upon said Campanini, and then and there unlawfully designing and
wickedly contriving to injure this defendant in his aforesaid business, trade, and
commerce, and unlawfully designing and wickedly contriving to monopolize the
business, trade, and commerce of producing grand opera and opera comique in the
United States and as an attempt so to monopolize the same, did unlawfully and wick-
edly solicit, inveigle, and attempt to induce said Campanini to desert defendant and
enter into a contract with plaintiff and then and there did attempt to cause and
procure said Campanini to enter into a contract with plaintiff whereby said Campanini
was to act as musical director for plaintiff at its aforesaid opera house in the city of

New York and at divers other opera houses in the State of New York and in other
States of the United States, and as a result of said solicitation, tempting, and inyeigling

said Campanini threatened defendant to leave his employ and to go into the employ
of plaintiff as musical director for plaintiff unless defendant should agree to pay said

Campanini a salary far in excess of that theretofore paid to him by this defendant, and
in order to prevent said Campanini from carrying out said threats and in order to retain

his services which were necessary to defendant, defendant was compelled to and did
accede to such demands and thereafter was compelled to and did ^ay said Campanini
a salary far in excess of the real value of his services, and all of this was accomplished
by this plaintiff in and by knowingly, willfully, and wickedly offering to give to said
Campanini for his said services to this plaintiff sums of money far in excess of the
amount for which he had contracted to act as musical director for this defendant and
which said sums were far in excess of the real value of any services which could or

would have been- rendered by said Campanini to plaintiff, as plaintiff then and there
well knew.
LXIV. Prior to the erection of defendant's aforesaid opera house in the city of

New York plaintiff's season of grand opera in New York City had extended over a
period of five months in each year, during which plaintiff had given five perform-
ances each week. In the years 1907, 1908, 1909, and 1910, unlawfully designing and
wickedly contriving to injure and destroy defendant's aforesaid business, trade, and
c'ommerce, and unlawfully designing and wickedly contriving to monopolize the
business, trade, and commerce of producing grand opera and opera comique in the
United States, and as attempts so to monopolize the same, the plaintiff, notwith-
standing a constantly diminishing attendance of the opera-going public at the per-

formances of gi^nd opera and opera comique produced by it at its aforesaid opera
house in the city of New York, increased the number of such performances from
five to seven in each week of its said seasons, and advertised and presented at various
of such performances the aforesaid Allesandre Bonci, whom plaintiff had induced
aid persuaded to break his contract with this defendant as aforesaid.

LXV. In tlie year 1908 plaintiff and its directors and officers, unlawfully designing
and wickedly contriving to injure and destroy this defendant's business, trade, and
commerce aforesaid, and unlawfully designing and wickedly contri\ang to monopo-
lize the business, trade, and commerce of producing grand opera and opera comique
in the United States, and as attempts so to monopolize the same, notwithstanding
the fact that the npera-goinf public in New York City was hardly sufficient in num-
ber to support the production of the grand opera and opera comique performances
then and there being given by plaintiff and this defendant, purchased and caused
and procured to be purchased a tract of land at Central Park West, between Sixty-
second and'Sixty-third Streets, in said city of New York, upon which they erected

and caused and procured to be erected an opera house known as the "New Theater,"
and thereafter in the years 1909 and 1910 plaintiff and its said officers and directors

unlawfully designing and wickedly contriving to injure and destroy defendant's

business, trade, -and commerce, and unlawfully designing and wickedly contriving

to monopolize the business, trade, and commerce of producing g^nd opera and opera

Comique in the United States, and as attempts so to monopolize the same, caused

and procured to be produced at said opera house j at great financial Iofs to plaintiff,

four performances of grand opera and opera comique each week during a season of

five months in each year, so that in the opera season of the years 1909-10 the num-
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ber of performancee of grand opera and opera comique in said season in said city of

New York was 16 as against 5 but four years prior thereto; and as an outlet for th^

use of the aforesaid opera singers whom plaintin had induced, inveigled, and seduced

to break their contracts with this defendant as aforesaid, and as a further effort to

iTijure and destroy this defendant's business, trade, and commerce aforesaid, and a^

attempts to unlawfully and .wickedly monopolize the business, trade, and commerce
Of producing grand opera and opera comique in the United States, plaintiff and it*

officers and directors in said years of 1909 and 1910 caused and procured such singers

80 inveigled and seduced to sing for plaintiff in and at the aforesaid performances of

grand opera produced at said "New Theater" as aforesaid.

LXVI. Prior to the erection of defendant's aforesaid opera house in the City of

Philadelphia plaintiff in each year rented the privilege of presenting grand opera in

an opera house on Broad Street in said city and at which in every season each year

it had produced not exceeding five or six performances of grand opera.

After the erection of defendant's said opera house in said city of Philadelphia and
in the years 1908-9, 1909-10, plaintiff, its officers and directors, unlawfully design-

ing and wickedly contriving to injure and destroy this defendant's business, trade,

and commerce aforesaid, and unlawfully designing and wickedly contriving to monop-
olize the business, trade, and commerce of producing grand opera and opera comique

in the TJnited States, and as unlawful attempts so to monopolize the same, notwith-

standing the fact that plaintiff's business of producing grand opera and opera comiqu6

was then being conducted at a loss, made arrangements with the owners of the Academy
of Music, an opera house in the city of Philadelphia, as a result of which plaintiS

produced two performances of grand opera and opera comique each week for fiv6

months in each of the years 1908-9, 1909-10, at said Academy of Music in said ehy of

Philadelphia.
LXVII. But for plaintiff's unlawful and wicked conduct in causing and procuring

the opera singers and musical directors aforesaid to violate their contracts with defefnd-

ant as aforesaid, this plaintiff could not have presented the additional performance*;

of grand opera and opera comique in the cities of New York and Philadelphia -aA

aforesaid.

LXVIII. In and by the unlawful and wicked conduct of this plaintiff as herein-

before set forth the business, trade, and commerce of producing grand opera and
opera comique in the United States was thoroughly disorganized, the opera singeis,

musical directors, and other performers of such opera were completely demoralizeid,

and men and women engaged in the business of singing in and directing operatic

performances were educated to an utter disregard of contract obligations, and defend-

ant's business of producing grand opera and opera comique was by the year 1910

reduced to such a condition of uncertainty that he could not rely or depend upon-

anyone under contract with him complying with the provisions of such contract, and
thiough plaintiff's afoicsaid wrongful and malicious conduct his financial condition

was seriously impaired, he was mentally distressed and harassed, and physically

unfit to cany on his aforesaid business, trade, and commerce. During the years 1908,

1909, and 1910 defendant, through plaintiff's wrongful and malicious conduct, as

hereinbefore set forth, had constantly found himself obliged to rearrange his plans;

in many instances after scheduling and advertising the contemplated production of

certain operas and advertising that certain of the before-mentioned distinguished
singers would appear therein, he would find that all such plans must be abandoned
because such singers had been seduced away from him by the plaintiff and its agents

through the unlawful methods hereinbefore set forth.

These constant changes and the corresponding disappointment to the opera-going
public, which had theretofore patronized defendant's performances, brought de-

fendant's business into disrepute, defendant's prestige and reputation was damaged,
the attendance upon his productions of grand opera and opeia comique was diminished
and all of this resulted not only in great financial loss to this defendant, but also in

mental anguish, worry, and concern, which in the month of March, 1910, resulted in

defendant s physical collapse.

In March, 1910, this defendant, as a result of all of the foregoing, was in such a

condition, physical and mental, that he was unfit to attend to any business of any
nature whatsoever, and was so thoroughly disgusted and disappointed at the manner
in which He had been treated by a competitor, this plaintiff, which had demonstrated
that it had financial support and backing sufficient to enable it to conduct the business
of producing grand opera at a loss so long as defendant continued in such busiuess,

decided to give up the fight and was ordered so to do by hia medical advisers, who
informed and advised him that in order to save his life he must quit all business and
leave the United States and sSek a rest and recuperation for his shattered nerves and
constitution.
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LXIX. In the nionth of March, 1910, defendant owned the following enumerated
property, which he was using in the prodi ction of grand opera and opera corrique as
hereinbefore sttted, to wit: An ojera hoise in the city of New York, which had
been erected and eqvipped at an f ctual ( cat ard exi eree of approxin ately $] ,0.00,000;
an opera house in the city of IhUadelphia, vhich hf d teen erected and equipped at
an actual cost and expense of approxin;ately $1,250,000; sceneiy, costumes, fixtures,
and other theatrical properties of tne value ofapproxiir ately $350,000; an opera library
of the value of approxin ately $50,000; contracts with ojjera singers and directors of
the value of approximately $150,000; the exclusive rights to the production of
numerous operas worth approximately $1,000,000; and a good will in hie business,
trade, and commerce aforesaid.

LXX. In tlie months of March and April, 1910, and at no time prior thereto, did
this defendant, or anyone acting for him or under his dii-ections, ever produce grand
operH or opera comiare in the citv of ( hi( ago in the State of Illinois.

I.XXI. In the years 1906, 1907, 1908, 1909, and 1910 defendant i)roduced grand
opera and opera comique princijjally in the cities of New York, Philadelphia, and
Boston, and occasionally in the cities of Washington, Baltimore, Pittsbrrgh, Buffalo,
Rochester, Syracuse, Montreal, and Toronto; but defendant's good will in his said

business, trade, and commerce extended throrghoi:t the' United States and into
Canada becaise of the reputed excellence of his operatic productions in said cities

of New York, Philadelphia, and Boston.
LXXII. In or about the month of March, 1910, the plaintiff, its officers and direc-

tors, then well knowing this defendant's condition, as hereinbefore set forth, and
realizing that they, through their aforesaid unlawful and wicked practices, had suc-
ceeded in injuring and practically destroying defendant's business, trade, and com-
merce aforesaid, and realizing his dangerously impaired physical and mental condi-
tion as aforesaid, and unlawfully devising and wickedly contriving to monopolize
the business, trade, and commerce of producing grand opera and opera comique in
the United States, and as attempts so to monopolize the same, sent various emissaries
and agents to this defendant and through such emissaries and agents made various
offers and propositions to this defendant looking to and with the view to plaintiff

acquiring from defendant his aforesaid opera houses, scenery, fixtures, coslumes,
Contracts with dingers, and producing rights; said emissaries and agents made numer-
ous proposals and offers to defendant all of which were considered and discussed by
defendant notwithstanding the fact that at the time of such proposals and discussions
this defendant's physical and mental condition was such that he was not competent
to properly transact any business negotiations of such an important character. Wlulo
in the midst of such negotiations and before defendant had accepted or agreed upon
any terms and before defendant had decided to sell out and dispose of his aforesaid

properties, contracts, business, trade, and commerce his condition, both physical
ancf mental, became such that he was ad\'i8ed, directed, and commanded by his

medical advisers to give up all consideration of business and to leave the United
States and seek rest and recuperation, which advice defendant decided to and did
accept, and in the month of April, 1910, this defendant left the United States and
went to Europe, from whence he did not return except for a short stay until the
autumn of 1912.

LXXIll. Prior to defendant's departure from the United States,,as last aforesaid,

. he had discussed with the Edward T. St^esbury, mentioned in the complaint herein,

the proposition of selling to said Stotesbtry defendant's aforesaid opera house in the
city of PhiladelpMa; defendant had also discussed with one Otto Kahn, one of plain-

tin's directors, the proposition of combining the defendant's and plaintiff's aforesaid

business, in which event defendant was to %^ve had an interest in such combination;

but in none of the aforesaid discussions between defendant and plaintiff's agents had
defendant ever agreed to sell out his -entire business;' trade, and commerce and to

refrain from engaging therein for any period of years. In every discussion had by
defendant with any of plaintiff's aforesaid agents, prior to defendant's departure

for Europe, as aforesaid, defendant had demanded the pavment to him of at least

$1,500,000 for his aforesaid opera house in the city of Philadelphia.

LXXIV. Shortlv prior to defendant's departure for Europe, as aforesaid, defendant

then being mentally worried, harassed, and wholly unfit to attend to any further busi-

ness, and realizing the utter hopelessness of attempting to compete with plaintiff in

the aforesaid business, trade, and commerce, and being persuaded thereto by plain-

tiff's agents and employees, signed and executed a power of attorney of which a copy
is annexed to the complaint herein and marked "Exhibit C," and to which reference

is hereby made as if here set forth in full.

LXXV. On the 26th dav of April, 1910, this defendant was in the city of London
in the Kingdom of Great Britain.

74414—VOL 2—14 14



1276 TRUST LEGISLATION.

LXXVI. On information and belief the contract, a coi)y of which is annexed to the

complaint herein and marked ' 'Exhibit A, " and to the original of which the defendant
prays that reference may be had, was written and prepared by plaintiff and its em
ployees and agents.

LXXVII. Said contract was not seen by this defendant prior to April 26, 1910,

nor did this defendant know of the terms proposed to be incorporated therein; such
terms were arranged, as defendant is informed and believes, by plaintiff's agents

and employees and defendant's attorney in fact, and after being so arranged were
embodied m said contract of April 26, 1910, which said contract was signed by
this defendant's said attorney in fact, Arthur Hammerstein, without the same being
submitted to this defendant for his sajiction or approval.

LXXVI II. On information and belief that immediately after the signing and
delivery of said contract of April 26, 1910, by this defendant's aforesaid attorney

in fact, and before this defendant had ever seen the same, the plaintiff paid to de-

fendant's said attorney in fact for this defendant, and said attomey-in fact accepted
for this plaintiff, the sum of 1100,000 as provided to be paid by the terms and con-

ditions of paragraph marked ' 'Fourth' ' of said contract of April 26, 1910; and immedi-
ately thereafter, and without the knowledge of this defendant, and before this de-

fendant had ever seen said contract of April 26, 1910, defendant's said attorney in

fact delivered to plaintiff, its officers and agents, defendant's aforesaid scenery, cos-

tumes and fixtures, library, and contracts with singers and opera-producing rights

aforesaid.

LXXIX. Thereafter and in or about the month of June, 1910, at the city of London,
England, the aforesaid contract of April 26, 1910, and the fact that the same had been
executed and delivered, as aforesaid, and that defendant's property, contracts, and
rights aforesaid had been turned over to plaintiff and its agents, as aforesaid, was
brought to this defendant's attention; at that time this defendant's mental and phyai-

eal condition was such that he was unable to make any resistance, his natural love

and affection for his son restrained him from repudiating his acts as attorney in fact,

as aforesaid, and because of these facts and of defendant's menta,l distress, worry, and
harassment, resulting from the wrongful, unlawful, and wicked acts of plaintiff, its

•oflBcers and agents, as aforesaid, defendant accepted said contract, and thereafter;

and in the month of Jime, 1910, executed certain papers, which, he is informed and
believes, are confirmatory of the acts of his attorney in fact, as aforesaid, and to

which papers defendant prays that reference may be had as if the same were here set

forth in full.

LXXX. On information and belief, that, at the time of the execution of the afore-

.aaid contract of April 26, 1910, plaintiff represented, pretended, and agreed that this

defendant should not be debarred from producing grand opera and opera comique in

any part of the United States other than the cities of New York, Philadelphia, Chicago,

and Bnston, and that plaintiff would not do and had not done anything to debar
defendant from producing grand opera and opera comique in such other parts of the

United States, when as a matter of fact and as plaintiff then and there well knew, it

was making and planning to make contracts and agreements for the production of

grand opera and opera comique in practically every city of the United States where
the opera-going public was sufficient in number to warrant or justify the production
ef grand opera and opera comique.
LXXXI. That the aforesaid representations and assurances given by plaintiff and

its agents to this defendant and his aforesaid attorney in fact, at the time of and prior

to defendant's executing the aforesaid confirmatory agreements to the effect that

plaintiff was not doing and would not do anything to debar or prevent this defendant
from producing grand opera and opera comique throughout the United States, except
in said cities of New York, Philadelphia, Boston, and Chicago were the controlling

and material considerations to defendant for his execution of said confirmatory agree-

ments, and but for said assurances and promises, which defendant accepted and relied

upon, he would "not have executed said confirmatory agreements.
LXXXII. On information and belief, that, at the time of and prior to the execution

of the aforesaid agreement of April 26, 1910, plaintiff and its officers and agents repre-

sented and pretended to and agreed with defendant's aforesaid attorney in fact, that

defendant might and could produce grand opera and opera comique throughout the
United States except in the cities of New York, Philadelphia, Boston, and Chicago,
Knd that plaintiff was not doing and would not do anything to debar or prevent defend-
ant from so doing, when as a matter of fact, as plaintiff and its said officers and agents
then and there well knew, plaintiff was making, and planning to make, contracts and
agreements for the production of grand opera and opera comique in practically every
eity of the United States where the opera-going public was sufficient in number to

warrant or justify the production of grand opera and opera comique.
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LXXXIII. On information and belief that the aforesaid repreBentatione and assur-
ances gpiven by plaintiff and its agents to defendant's said attorney in fact, as stated
in the last preceding paragraph, were a controlling and material considferation to
said attorney in fact for his execution of said agreement of April 26, 1910, and the
agreement of which a copy is annexed to the complaint and marked "Exhibit B,"
and to the originals of which said agreements defendant prays that reference may be
had; and but for said false and fraudulent representations and assurances, which
defendant's said attorney in fact accepted, believed, and relied upon, he Jjfould not
have executed said agreements.
LXXXIV. That by the aforesaid false and fraudulent representations, all of which

were made by plaintiff and its agents with the intent to monopolize the business,
trade, and commerce of producing grand opera and opera comique in the United
States, and as attempts so to monopolize the same, defendant's aforesaid attorney in
fact was induced to execute the aforesaid agreements of April 26, 1910, copies of which
are attached to the complaint herein as Exhibits A^and B.
liXXXV. That notwithstanding said false and fraudulent representations which

defendant and his said attorney in fact believed and relied upon, the aforesaid con-
tract of April 26, 1910, of which Exhibit A purports to be a copy, and the agreement
confirmatory thereof which was signed by defendant in the month of June, 1910, as
aforesaid, both expressly provide that this defendant shall not for a period of 10 years
be connected in any business that encroaches upon the field occupied by the plain-

tiff at the^time of executing said contracts, when at that time and ever since plaintiff

has occupied and now does occupy the entire field of grand opera and opera comique
throughout the United States.

LXXXVI. On information and belief, that immediately after the execution of

the aforesaid contract of April 26, 1910, by defendant's attorney in fact, as aforesaid,

and before defendant had ever seen said contract, plaintiff made public announce-
ment of the fact that defendant had sold out his business, trade, and commerce afore-

said, which said announcement made it practically impossible for defendant to

produce grand opera and opera comique in the succeeding season, even had he repu-
diated said contract and refused to confirm the same.
LXXXVII. That immediately upon such publication all of defendant's subscribers

canceled and abandoned their subscriptions for the next opera season, defendant's
singers and directors and other employees sought for and made other engagements,
and it would have been impossible for defendant to have reorganized his ensemble
and to have been in prsition to present grand opera in the season of 1910-11 even had
he refused to ratify and confirm said contract of April 26, 1910.

LXXXVIII. That fcr all of the foregoing reasons and because of his mental and
physical condition as aforesaid, and without fully appreciating the character of the
papers which he was signing or that such contracts purported to or could be claimed
to obligate him not to produce grand opera and opera comique in the United States
for a period of 10 years from the date thereof, defendant, being then and there mentally
irresponsible, signed a number of papers at London, England, in the month of June,
1910, the principal ones of which he believes to have been duplicates of the two agree-
ments of which Exhibits A and B, attached to the complaint herein, purport to be
copies.
LXXXIX. In the opera seasons of the years 1906-7, 1907-8, 1908-9, and 1909-10

plaintiff's regular charge for tickets for orchestra seats in its aforesaid opera house in

the city of New York, for its performances of grand opera, was $5; and during said

years plaintiff, being compelled thereto because of the excellence of defendant's pro-

duction of grand opera at his aforesaid opera house in said city of New York, produced
& varied repertoire of grand opera and presented therein numerous well-known and
popular singers and performers.

XC. In the season of 1910-11, and in all seasons subsequent thereto, having, by the

unlawful practices hereinbefore set forth, succeeded in driving defendant out of the

aforesaid business, trade, and commerce, and having secured to itself a monopoly in
*

the city of New York in said business, trade, and commerce, plaintiff raised its price

for tickets for orchestra seats, in its said opera house, from |5 to $6, and at all perform-

ances of grand opera at said opera house, at all such times, plaintiff exacted and
received from purchasers of each of such tickets the sum of $6; and now, feeling secure

in its monopoly of said business, trade, and commerce, plaintiff has publicly an-

nt,unced that after the opera season of 1913-14 its charge for each of such tickets will

be $7; and this notwithstanding the fact that since defendant was driven out of and
eliminated from the business as aforesaid, plaintiff's production of grand opera and
opera comique, at its aff^resaid opera house, has been interior in quality, and its reper-

toire of operas more limited, and its rendition, staging, and prodflcing thereof has been
in every way inferior to what it was when defendant was producing opera in the city

of New York as aforesaid.
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XCT. That by prnducins; such quality and character of opera in said city of New
York sine e defendant's elimination from such business, and by increasing its charge

for tickets of admission to its said perf. rmances as hereinbefore stated, plaintiff has

been guilty of a fraud upon the public and has exacted, demanded, and received from

the public lai^e sums ofmoney far in excess of the worth of any performances of opera

which it has produced, arid it has been able so to do, and has so done, by virtue of its

unlawful monopoly of said business, trade, and commerce, effected through its elimi-

nation of defendant from said business, trade, and commerce as hereinbefore stated.

XCIl. Ou information and belief that the aforesaid contracts of April 26, 1910,

copies of which are annexed to the ( omplaint herein as Exhibits A and B, are illegal,

null, and void in that the same are unlawful contracts in unreasonable restraint of

trade and commerce among the States of the United States and with foreign nations,

and in that the same were made and executed an5 procured to be made and executed

as a part of an unlawful monopoly of and as unlawful attempts to monopolize the

business, trade, and commerce of the United States and among the several States

tliereof and with foreign nations, and in that the defendant and his aforesaid attorney

in fact were fraudulently deceived by plaintiff and its agents into executing and de-

livering the same, and in that same are in all respects unconscionable and contrary to

public policy and good morals.

For a .second separate and distinct defense to the complaint herein:

XCIII. That the corporate powers conferred upon the plaintiff by its charter are

no other and no more than the following, to wit:

"To sustain, encourage, and cultivate a taste for music, literature and the arts, and
to erect, maintain, purchase, rent, or occupy one or more buildings or other premises

for these purposes; to give or cause to be given in the city of New York and in other

cities and towns in the United States and elsewhere, operatic and diamatic perform-
ances, representations, concerts, and other entertainments; to own, acquire, occupy,
equip, and maintain, by purchase, lease, or otherwise, one or more Uieaters, opera

houses, or other buildings; to acquire all necessary costumes, scenery, properties,

musical instruments, libraries, and other material and accessories for use in connection
with the giving of operatic or dramatic performances, representations, or entertain-

ments; to purchase, acquire, hold, and dispose of stocks, bonds, and other evidences
of indebtedness of any corporation, domestic or foreign, and issue in exchange therefor

its stock, bonds, or other obligations; to sell, lease, or otherwise dispose of any build-

ing or buildings acquiied as above provided; and generally to do any and all other acts

incidental to or connected with the business of giving operatic or dramatic representa-

tions, concerts, performances, or other entertainments."
XCIV. That the contract between this defendant and the said Edward T. Stotes-

bury and the deed poll executed bv defendant, as mentioned in the complaint, copies
whereof are annexed thereto as exhibits A and B, and to both of which reference is

hereby made as if the same were here set forth in full, purport to vest in the plaintifl

all the undertaking and good will acquired and owned by this defendant in the busi-

ness of producing opera m the cities of New York and Bostm; that the acquisition
of such undertaking and good will was not within the powers conferred upon plaintiff

by its aforesaid charter; and was in contravention of the purposes for which the plain-
tiff corporation was chartered; wheiefore said attempted acquisition was unauthor-
ized, illegal, ultra vires, and void; the contract and deed poll purporting to efiect

the same were void and of no effect, and the plaintiff acquired thereunder no rights
which are enforceable in this or any action or proceeding.
XCV. That the said contract and deed poll and the attempted acquisition of rights

thereunder, as aforesaid, were and are contrary to public policy and in violation of

the act of Congress entitled "An act to protect trade and commerce against unlawful
restraints and monopolies," being an act of July 2, 1890 (26 Stat., 209), and as such
are illegal.

XCVI. That the value of the real and personal property received from this defend-
ant by the said Edward T. Stotesbury and his nominees and the plaintiff was far in
excess of the value received from any and all of said parties by this defendant or any
one on his behalf, wherefore this defendant has had and received no thing of value
which, ex aequo et bono, he should repay or restore or offer to repay or restore unto
the plaintiff or others.

Wherefore defendant prays that the complaint herein may be dismissed and that
he may l>e discharged herein and that he may recover from the plaintiff the costs of

this action.

BiGBLow & Wise,
Attorneys for defendant, Oscar Hammerstein.

Office and post-office address, 15 William Street,

Borough of Manhattan, City of New TorJe.

Henry A. Wise, Of Counsel.
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State op New York,
County of New York,ss:

Oscar Hammerstein, being duly sworn, deposes and says that he is one of the
defendants in the within entitled action; that he has read the foregoing answer and
knows the contents thereof; that the same is true of his own knowledge, except as
to the matters therein stated to be alleged upon information and belief, and that as
to those matters he believes it to be true.

Oscar Hammerstein.
Sworn to before me this 11th day of September, 1913.
[seal.] Byrd D. Wise,

Notary Public No. 95, New York County.

Government Proceedings Under the Sherman Act and Private Damage Suits.

Chicago, III.

A bill now before Congress entitled "A bill to supjjlement an act entitled 'An act
to protect trade and commerce against unlawful restraints and monopolies, ' '

' approved
July 2,1890, provides in section 12, in substance, that a decree or judgment rendered
in favor of the Government in a proceedinfj brought by it for violation of the Sherman
Act shall be conclusive evidence of the illegality established by the judgment, as
between the Government and the defendant, in favor of any other party in any other
proceeding brought under or involving the provisions of the act.'

The effect of this provision will be to set aside, with reference to one particular class

of cases, the old established principle of the common law as well as of equity^ which
limits the operation of what is known as res judicata to parties and privies. As
this is a principle the general justice and expediency of which has never been ques-
tioned, very cogent reasons should be made to appear for the proposed change. It

has always been the practice and habit of American legislation to respect as far as
possible the traditional maxims of remedial justice, even where not protected by
constitutional provisions.

The proposed change ought not only to be justified by conditions peculiar to com-
binations and monopolies which render the existing nile onerous and inequitable,

but it should also be clearly free from dangers, hardships, or inconveniences of its

own. The possible and unintended consequences of the proposed new rule should be
scrutinized with all the more care, as the change is without a precedent in past legisla-

tion, and its operation and efiect must therefore be more or less a matter of speculation.
1. It is in the first place incumbent upon the advocates of the bill to show that the

law as it stands is undully disadvantageous to private plaintiffs. Such proof requires
an analysis of the damage cases that have been brought under antitrust laws in the
past. ViThile there are no official statistics of such cases, yet it may be assumed that
the reported cases, if not complete, are yet fairly typical, and they certainly represent

the most important litigation.

The current digests show 37 damage suits based on trusts or combinations, 25 of

them brought under the Federal act and 12 under State laws.

Of these 37 cases 12 were unsuccessful -on the pleadings, while in one case the trial

failed to develop sufficient evidence of a conspiracy so that a verdict was directed for

the defendant. (Virtue v. Creamery Package Co., 179 Fed., 115, 1910.)

Of the cases decided in favor of plaintiff five appear so far to have resulted in ver-

dicts for damages, while the reports of the other cases show as yet merely a disposition

I Sec. 12. That whenever in any suit or proceeding, civil ot criminal, brought by or on behalf of the Gov-
ernment under the provisions of this act a final judgment or decree shall have been rendered to the effect

that a defendant, in violation of the provisions of this act, has entered into a contract, combination in form
of trust or otherwise, or conspiracy in restraint of trade or commerce among the several States or with
foreign nations, or has monopoUzed or attempted to monopolize, or combined with any person or persons

to monopolize, any part of the trade or commerce among the several States or with foreign nations, the
existence of such illegal contract, combination, or conspiracy to monopolize shall, to the full extent to

which such judgment or decree would constitute in any other proceeding an estoppel as between the Gov-
ernment and such person, constitute as against such defendant conclusive evidence of the same facts and
be conclusive as to the same issues of law in favor of any other party in any other proceeding brought under
or involving the provisions of this act. In all cases where any person who shall have been injured in his

business or property by any person or corporation by reason of anything forbidden or declared to be
unlawful under the provisions of the act entitled "An act to protect trade and commerce against unlawful

restraints and monopolies," approved July se"ond, eighteen hundred and ninety, and who at the time

or previous to the institution of such suit by the United States as aforesaid has a cause of action under
section seven of said act or section thirteen of this act against any defendant in a suit wherein a decree

or judgment has been obtained as aforesaid, the statutes of limitations applicable to such cases shall be
suspended during the pendency of such suit and shall not again become operative untD after the date o(

the final decree or judgment in such case.
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in favor of the plaintiff on the pleadings, leaving it uncertain whether the cases went
to trial, and if so what the result was.
All the cases resulting in verdicts for damages in the States (Jackson v. Stanfield,

137 Ind., 592; Smith v. Morgantown (N. C), 74 S. E., 961; Cleland v. Anderson, 66
Nebr., 252) have been cases m which combinations formed to maintain prices sought
to make it impossible for price-cutting concerns to obtain goods; one of the Federal
cases was of the same nature (Montague v. Lowry, 193 U. S., 38, 1904), while the other
Federal case is the well-known Danbury Hatters' case, Loewe v. Lawlor, decided by
the circuit court of appeals in December, 1913.

The cases successful on the pleadings show that a good cause of action can be framed
as well gainst a monopohstic corporation ' as against a combination of concerns."

Certainly this analysis of cases does not fumidb positive proof that it is impossible

to make a case for damages under the law as it stands. While the number of suits

brought is small, it does not appear that this was due to diflSculties of proof; on the
contrary, it is significant that only one case was lost on the ground of insufficiency

of evidence. In all the other cases where the plaintiff was unsuccessful he would not
have been helped by making the Government suit conclusive.

The case for the proposed change must therefore rest upon facts which are matter
of experience rather than of record. It is probably contended (the writer has not seen
any extended argument in favor of the proposed change) that to establish by com-
petent evidence the formation of monopolistic combinations is an undertaking beyond
the resources of private individuals and that they ought, therefore, to have the benefit

of the findings obtained at the expense of the Grovernment.
It would, however, be still incumbent upon the private plaintift to show the effect

of the monopolistic combination upon his own business and to prove that he was
legally injured by the practices complained of.

2. Conceding that it is desirable to give the private litigant the benefit of the facts

established at the expense of the Government, is it not sufficient to provide that such
facts should be admissible in evidence in suits for damages brought by private persons?
This, while likewise a departure from recognized principles, would certainly not go
as far as the proposed change. It would have the advantage of making the issues in
damage suits independent of the issues in Government proceedings and would avoid
the injustice of making the Government victory conclusive in cases where the loss

to the private concern was not due to coercive practices or unfair competition on the
part of the trust, but to its superior organization and efficiency.

3. Merely to make evidence admissible instead of giving a judgment conclusive
effect has this additional advantage, that it may make the new rule applicable to

pending proceedings provided the cause of action in favor of private parties is not
already barred. It is extremely doubtful whether the courts would give the pro-
posed change retroactive effect, and if they should do so the consequence would be
to render the provision unconstitutional, certainly with regard to criminal proceedings
brought by the Government. It would clearly be ex post facto legislation to attach
to a sentence in a prosecution of a trust formed in the past, a conclusive effect with
reference to liability to damages, which it did not have when the trust was organized.
This consideration is important in view of the fact that the era of the organization
of great trusts lies in the past.

4. There is, however, another consideration which weighs strongly against giving
private parties all the benefit of a judgment for the Government.

It is well knowTi that the antitrust campaign of the Government has been directed
not so much against informal associations of separate and independent concerns as
against the great monopolistic corporations. As regards the latter the time between
legitimate consolidation and illegal monopoly is not easy to draw, and largely in con-
sequence of this inherent uncertainty the Government has generally failed in its

criminal prosecutions and its successes have been achieved in proceedings in equity.'
The proceeding in equity is essentially an administrative one; it is in a sense cor-

rective, but not vindictive. The law is being formed and established by decrees

1 Six Federal cases: Sugar Trust, Penn. S. R. Co. v. Am. S. R. Co., 160 Fed., 144, 1908: Tobacco Trust
Monard T. Co. v. Am. Tob. Co., 166 Fed., 775; Peoples Tobac. Co. v. Am. Tob. Co., 170 Fed., 396; Ware
Kramer Co. ». Am. Tob. Co., 180 Fed. 160; Shoe Machinery Trust; Strout v. U. M. Co., 195 Fed. 313, 1912;
Power Trust: Buckeye Co. v. Du Pont, 196 Fed 514.
•Seven Federal cases: Ellis v. Inman, etc., 131 Fed., 182, 1904, lumber dealers; Mines v. Scribner, 147

Fed., 927, 1906, publishers; Thomson v. Union Castle, 166 Fed., 251, 1908, shipping companies; Jayne v.
Loder, 149 Fed., 21, 1906, druggists; State v. O'Connor, 181 Fed., 267, 1908, coal dealers: Meeker v. Lehigh
183 Fed., 648, 1910, coal carriers; Chattanooea Foundry v. Atlanta, 203 U. S.,390, 1906, pipe manulactiirers.
State cases: Ertz v. Produce Exch. Co., 82 Minn., 173; Dehnes v. Pasoagoula (Miss.) 1912, 60 So. ,210, Kllngel
V. Sharp, 104 N. J., 218.

= ^ ^ , . ,
<=

> See an article of the present writer on the Enforcement Provisions of the Sherman Act; Journal of Politi-
cal Economy, vol. 20. n. iM-
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more or less tentative in their nature, and the present tendency seems to be to effect
reorganizations without judicial intervention, by negotiation and compromise.
Such a course of proceeding is distinctly beneficial, and, in view of provisions so

vague and indefinite as those of the Sherman law, perhaps the only one that seems to
have promise of enduring success.
How, then, -will such proceedings be affected by the proposed change giving private

parties a direct interest in Government suits?
Obviously, it will be quite out of the question for the corporation proceeded against

to plead guilty or consent to a judgment or decree, since that would expose it at once
to heavy damage suits. Apart from that, the Government, as well as the court, might
be unconsciously influenced by the fact that the judgment rendered would have
results beyond the piu-view of the pending proceeding, and a just consideration for

collateral consequences might bias governmental or judicial action in favor of the
corporation. The Government, moreover, might not feel at liberty to settle cases out
of court, in view of the prejudicial effect of sut h action upon private interests. In
brief, Government proceedings would be seriously embarrassed by considerations
outside of the merits of the Government's own cases.

5. The most effective manner of dealing with the claims of private parties injured
by monopolistic combinations would be to separate entireljf practices in the nature of

a boycott from acts of combination or consolidation m which private injury is

merely an incidental result and not directly contemplated.' In so far as the former
are actionable at common law, they might, if necessary, also be recognized as actiona-

ble by Federal legislation—although even apart from an express Federal statute—

a

boycott is probably not rendered immune from actionability under common law or

State statute by the fact that it relates to interstate commerce;' a saving clause in a
Federal antitrust act would be sufficient to preserve common-law right of action.

Inji lies consequental upon the formation of a monopoly, the legal status of which
is doubtful until judicially determined should, however, be dealt with by analogy
to railroad overcharges or discrimination, there should be in the first place only a
direct proceeding to establish the right or wrong of the matter^ with power in that
same proceeding to award equitable reparation to private i)arties who for that pur-
pose might either initiate the proceedings or intervene in it. (See interstate com-
merce act, sees. 15 and 16, as amended by act of 1906.)

For acts subsequently done in violation of a decree and order the corporation should
be fully liable in damages to private parties, and for the purpose of such action the
decree might be made conclusive as to the illegality of the practice.

6. Moreover, no revision of the clauses regarding civil proceedings und^r the Sher-
man Act should be undertak en without eliminating the provision, allowing the re-

covery of threefold damages. It does not appear how the provision came to be in-

serted in the act; it certainly received no ducussion and probably no consideration.

Senator Sherman at one stage of the bill expressed himself against any penal pro-

visions in view of the indefiniteness of the practices, at which the legislation was
aimed.' In the antitrust laws of the States—otherwise sufiiciently drastic—no double
or threefold damages occur only in insolated instances. Confounding as they do civil

and penal remedies they are contrary to every sound principle of legislation and the
practice of allowing them is decreasing in American States; in the legislation of Con-
gress they are unknown outside of this law; and, if anywhere, a vindicative remedy
seems out of place in legislation which pursues a purely tentative policy with regard

to a difficult economic problem. Is it too much to say that it is mere thoughtlessness

that allows or perpetuates provisions which are condemed by the almost universal

practice of legislation?

7. Finally as regard the proposed suspension of the statute of limitations. This is

a minor matter. However, attention should be called to the fact that only one case

appears to have held that a suit for damages should await the bringing of direct pro-

ceedings to ascertain the reasonableness of a rate. (Meeker v. Lehigh, etc., R. Co.,

162 Fed., 354, 1908.) In a later case, however, between the same parties the circuit

court of appeals held that where plaintiff did not sue as a shipper, he could proceed

1 Of the damage suits brought under the Sherman Act only three appear to have been of the latter char-

acter: Two suits against the American Tobacco Co. (180 Fed., 100; 166 Fed., 774) and the suit by the City

of Atlanta against the Chattanooga Foundry (203 U.S., 393), based on an increase of prices due to a combina-

tion; all the others complained of acts directed against the plaintiff specifically (refusal to sell to Jiim, 131

Fed., 102; 147 Fed., 927; 149 Fed., 21; 181 Fed., 267; attempt to drive him out of business, 183 Fed., 648;

attempts to coerce him to come into the combination or to acquire control of voting power; cases against

Tobacco, Powder, Sugar, and Shoe Machinery Trusts.)
« Mar. 21, 1890, 51 Cong., 1st sess., p. 2456.
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independently of the adminisrtative proceeding. Np private suit brought under the

Sherman Act, has, as far as the reports show, been dismissed because owing to another

proceeding pending, the statute of limitations had run against the plaintiff. The
proposed provision would, of course, be superfluous if private parties were allowed to

mtervene in Government proceedings for the purpose of obtaining reparation.

Eknst Frbdnd.

[The Chattanooga Times, dally and Sunday. H. C. Adier, general manager.]

Chattanooga, Tenn., January 10, 1914.

Hon. Henry D. Clayton,
Chairman Committee on the Judiciary,

House 0/ Representatives, Washington, D. C.

Dear Sir: The Associated Press carries to-day an outline of an antitrust bill now
being drafted by the committee of the House of which you are chairman. That bill,

according to the news, will apply to banks and trust companies as well as to railroads

and other industrial corporations.

It has been the writer's observation that one of the worst troubles our merchants

and manufacturers and people gen-erally have with local banks is the so-called clear-

ing-house combinations of the banks. This is general and does not apply to Chattanooga

only. These clearing houses, you will find upon investigation, have rules and regula-

tions covering many things, anS as they all do an interstate business, they must of

necessity come under any law the Federal Government passes which relates to inter-

state commerce. Among the provisions which they incorporate in their rules is one

in which they regulate the collection charges for checks deposited with them, all banks
having the same charges, and the charge ia made as the result of a combination. If

the combination did not exist and one or two banks in Chattanooga, for instance, would
make no charge for the collection of outside checks, the business of the depositors

would naturally gravitate to the noncharge banks, and would result in the breaking
down of that rule; but the combination is hard and fast as a general proposition, and
therefore all the banks being members of it refuse to make any change in that rule.

But a more important regulation by the clearing-house banks in a number of cities is

the one in which they will agree, it matters not what a man's credit, collateral, or

security may be, as to the rate of discount or interest he is compelled to pay when
borrowing money.

In Chattanooga the clearing house bank, which means all the banks of the city,

have a regulation in which the minimum rate of interest charged to borrowers is 6J
per cent. It a borrower were to take United States Government bonds as collateral, and
their face value were double the amount that he wanted to borrow, he would still

be unable to obtain any mone - at a less rate from any bank than 6i per cent. The
charge is usually more, but mder no circumstances could it be less. This regulation

of the banks is supported by a rule which imposes a severe fine upon an/ of the banks
transgressing it. No bank is permitted by the rules of the clearing house to offer as

an inducement to the customer of another bank a lower rate of interest in order to

obtain his account than he is paying at the bank with which he is at present doing
business. There are other rules and regulations most of these clearing houses have
which makes the banks one big combination, permitting them to hold in the hollow
of their hand all the industrial and mercantile enterprises of the towns and cities in

which they do business. That is wrong, and because of their power and influence
over the merchant and manufacturer they are compelled to be silent and take what
they can get. They can not afford to fight the banks because the banks could ruin 90
per cent of them at any time that it would suit their pleasure to do so.

This banking proposition is one which could be ver .' well regulated in the bill your
committee is now drafting, and there is no part of the bill which will afford greater
relief to a,ll parts of the country than a provision which will absolutely prohibit the
financial institutions of entering into agreements covering matters of this kind. The
writer hopes that you will make some investigations into the allegations contained
in this letter and act accordingly.
With assurances of my highest regard and respect, I remain,

Very truly, yours,

H. C. Abler.



TRUST LEGISLATION. 1283

[George Allen Dewey, attorney and counselor at law.]

1 Madison Avenue,
New York, January 10, 1914.

Hon. Henry D. Clayton,
Chairman House Judiciary Committee,

Washington, D. C.

Dear Sir: The writer read with much interest the account in to-day's New York
Tribune, in reference to the proposed legislation, in charge of your committee, to effect
legislation of trusts and monopolies.
The writer had some correspondence last summer with Chairman Oldfield, of the

House Committee on Patents, in reference to the business methods of the Weed Chain
Tire Grip Co. This company has been one of the most flagrant violatera of the prin-
ciple of free and open competition in the automobile business. They have taken the
position that by reason of their ownership of a broad patent covering non creeping
tire chains, that they have the right, not only to dictate to the dealer the price at which
he shall resell their product, but have claimed and exercised the right to cut accredited
dealers oft their list, whenever in their judgment their method of doing business does
liot meet with their approval. To be more specific, this company refuses any longer
to sell my client, the Mutual Auto Accessories Co., Weed chains, on the ground that
the Mutual Auto Accessories Co. was selling their automobile supplies to a cooperative
organization known as The Service Co. Inc., which latter organization, as an induce-
ment of membership in it, sells the general line of automobile supplies at reduced
prices. This Service Co. never sold Weed chains at a price less than the published
retail price, nor did the Mutual Co. allow them any commission on their sales of Weed
chains, but the Weed Co. cut off the Mutual do. from the purchase of any Weed
chains merely upon the ground, as they claim, that they did not approve of concerns
handling their product cutting any prices.

Since the recent very broad decision of the Supreme Court the writer has been under
the impression that such practices on the part of ttie Weed Co. were illegal, and after

these decisions the Weed people boasted that they would get around it in some way.
In view of their boast the inclosed form of contract which they are now using where-

ever Weed chains are sold, is of interest, as it seems to the writer that it is a very patent
attempt to get around the plain meaning of the court's decision. In the Sanatogen
case, the writer is under the impression that the Supreme Court stated that no sub-
terfuge put out as a license arrangement would be tolerated, and of course from the
practical standpoint it is absurd to attempt to sell a pair of chains under a license.

This proposed form of contract of the Weed people is a serious matter for my clients,

for if they are not allowed to handle Weed chains it seriously affects their standing
in the traide as a jobber, for the Weed chain to-day is almost a necessity to an automo-
bile owner.

If you care to give us your views on this matter it will be greatly appreciated, for

if in your opinion such a contract is permitted by the present law it may be of value
to you in drawing up your proposed legislation, as surely this instance represents one
of the most intolerant acts committed under the cloak of our patent law.

In conclusion, may I be allowed to state that you will be accomplishing for the
public a tremendous benefit if legislation can be enacted to freaua from such despot-

ism as we have suffered for nearly a year, and which has also been the experience
of nearly all the other dealers.

Trusting to have the pleasure of hearing from you at your earliest convenience and
thanking you in advance for your courtesy, I am.

Yours, very truly,

Geo. Allen Dewey.

[Original.l

Weed Chain Tire Grip Co. Subagbnoy Contract.

, 191..

The Motor Car Equipment Co.,

Metropolitan Distributors, 55 Warren Street, New York, N Y.:

In consideration of your appointii^ us your selling agents and supplying us with

material at consumers' prices less a commission of per cent, we hereby accept

Buch agency and agree to be bound by each and all of the terms and conditions printed

upon me reverse side of this contract
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Ship us the following:
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Pairs.
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manufactured and sold, and will not at any time or under any circumstances contest
the validity of said patent.

5. In case of the violation of this contract by the agent herein, it is understood and
agreed that said contract agency and employment immediately terminates and th&
distributor may retake for the manufacturer from the agent any of the products of the
distributor or manufacturer covered by this contract and remaining in the hands of
the agent unsold, and the agent by such violation forfeits any right to compensation
hereunder and all the benefits hereby conferred.

6. The product covered by this contract and consigned to the agent hereunder is

understood to be and remains the property of the manufacturer until finally sold to
an ultimate consumer, and the agent has no property right or title therein

.

7. The agreement hereunder may be canceled on 60 days' notice b^' either party to-

the other, and the employment of the agent hereunder, if not previously terminated,
terminates of its own hmitation 6 monthS from the date hereof. '

8. The records of the distributor as to the amount of product distributed by the-

agent shall in all cases be final in fixing the compensation of the agent for liis services.

[Haight, Sandiord & Smith. Eveiett F. Wheeler, counsel.]

27 William Street,
New York, January 13, 1914.

Sir: Since a revision of the law in reference to combinations in restraint of trade is

to be taken up, permit me to suggest two amendments to the present law, which are

the result of considerable experience in the trial of cases under the existing statute.

I have found that under the provisions of section 7 of the Sherman Act, which gives
treble damages to an injursd party, the plaintiff enters the court amid an unfavorable
atmosphere, "i he first impression is that the claim if trebled will give excessi e dam-
ages. Ihe consequent disposition is to minimize the reco\ery. Again, in the case
of destructive competition, which to my mind is the greatest e^ il of attempted
monopoly, it is very difficult to admeasure the damage, 'i he decisions in the Federal
courts, particularly in reference to recovery of damages from the loss of business, are

unsettled. If the offender has succeeded in destroying the plaintiff's business, it is

difficult to prove exactly the amount of damage.
Again, the Supreme Court held in American Banana Co. v. United Fruit Co.

(213 U. S., 347), that the statute as it now stands does not extend to arts committed
by citizens of the United States in a foreign country for the purpose of destroying the
trade of a competitor from that country to the United States. ', he effect of this deci-

sion is to deprive the statute, so far as it relates to foreign commerce, of more than half

its efficacy. Ihat Congress has power to gi\e a remedy to American citizens for acts

committed by other American citizens in a foreign country there can be no doubt.
So it has power to punish criminal offenses committed by American citizens in foreign
countries. On this principle the statutes against the slave trade were based. (Act
of May 10, 1800; 2 Stat. L., 70.) In like manner the act of January 30, 1799 (1 Stat.

L., 61) provides that every citizen who carries on correspondence with a foreign

country "with intent to influence its action in any controA ersy with the T'nit* d States,

or to defeat the measures of the Government of the United States," shall be punished
by fine and imprisonment. In short, to use the language of Hall (International law,
5 ed., 49): "A State has the right to attach whatever significance it will within its

own territory to acts of its subjects wherever those acts may be done."
See Commonwealth v. Macloon (101 Mass., 1), where the whole subject of power is

considered.

To remedy the two defects just suggested, I have drafted an act which I venture
to submit for your consideration and that of your advisers.

I am, with great respect, very truly, yours,

Everett P. Wheeler.

AN ACT To amend an act entitled, "An act to protect trade and commerce against imlawiul restraints

and monopolies."

Be it enacted by the Senate and House ofRepresentatives of the United States of America
in Congress assembled:

Section 1. Section seven of said act is hereby amended so as to read as follows:

"Sec. 7. Any person who shall be injured in his business or property by any other

person or corporation by reason of anything forbidden or declared to be unlawful by
this act, may sue therefor in any district court of the United States in the district in
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which the defendant resides or is found, without respect to the amount in controversy
and shall recover the damagrs by him sustained, and the costs of suit, including a
reasonable attorney's fee, and also such reasonable compensation by way of exem-
plary damages as the jury shall determine.

"In assessing damages in such cases the jury or the court, if the case is tried without
a jury, shall estimate as nearly as may be such profits as the plaintiff might in the ordi-

nary course of business have reasonably expected to realize if his business had not
been unlawfully interfered with by defendant, and such damages so assessed shall

be incli'dcd in the verdict or decision in addition to any damages proved to have been
actually sustained by the plaintiff."

Sec 2. The said act is also hereby amended by adding at the end thereof the fol-

lowing:
"Sec. 9. This act shall extend to any acts done in a foreign country by citizens

or residents of the United States, and to any Acts procured or instigated by citizens

or residents of the United States to be done in such country. It shall be no
defense in a suit brought to r^covtr damages by reason of any such acts, or of any
combination, contract, conspiracy, or monopoly prohibited by this act, that the overt
act? or any of them done in pursuance of such combination, contract, conspiracy, or

monopoly were actually done or committed by the officers or agents of anj foreign

power, or were lawful by the laws of the country where they were committed.
American citizen.s procuring or instigating such unlawful acts shall be liable, civilly

and criminally, to the same extent that they would have been had they personally
done the acts complained of."

Pittsburgh, Pa., January eg, 191^.
Hon. H. D. Clayton,

Chairman of the Committee of the Judiciary,

Washington, D. C.

Sir: A ypar or so ago I filed a bill here in the United States district court against
a tniPt. Three of the companies were registered in this State, and another had a
registered agent at Philadelphia, Pa., who accepted service. In the district court
here this morning the Hon. Judges Orr and Young declared that we had no service in
this district.

This is proof of my contentions that a trust can ruin a man in Pittsburgh, yet get
outside of harm by going into the other districts of the State. But to go into New
York what hope would there be for a man there without money to buck a trust?
My case was No. 76'i, May term, 1913, Paul v. American Chicle Co., New Jersey Co.,

New York office, registered in Pennsylvania; Sen Sen Chiclet Co., same New York
office, registered in Pennsylvania; AutosalesGum & Chocolate Co., New York corpora-
tion, registered agent in Philadelphia.
How ( an a man mined by a trust get his witnesses into one of the other districts?

How can he hope to get the facts with his witnesses in New York? Few would believe
that these c(jnaitions exist.

Here are the premfs.

Respectfully submitted.
' "W. J. Paul,
Post Office Box 7S7, Pittsburgh, Pa.

RESOLUTION PRESENTED BY THE RESOLUTION COMMITTEE TO THE NEW YORK WHOLE-
SALE grocers' ASSOCIATION IN CONVENTION ASSEMBLED AT UTICA, N. Y., JANUARY
22, 1914, AND UNANIMOUSLY APPROVED.

Whereas unrestricted competition in the sale of proprietary products results in such
goods beiiiK sold at a loss; and

"Whereas the losses sustained in the sale of prpprietary products must be made good
by charging excessive prices on other lines; and

Whereas such practices are in the interest of large aggregations of capital operating
through department stores, chain stores, and mail-order houses, who by offering
so-called "leaders" in reality mislead the public, and thus tend to eliminate the
smaller individuals and independent merchants, although the latter are on the
whole just as efficient, if not more efficient, as distributors: Therefore be it

Resolved, That we favor legislation giving the independent manufacturer or pro-
prietor of trade-marked goods the right to make the resale price on his own products,
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believing that this right will not restrict real competition, but will in reality help
to prevent monopoly; and be it further

Resolved, That the secretary send a copy of these resolutions to the national Sena-
tors and Congressmen from New York State and congressional committees in charge
of such legislation; to the National Wholesale Grocers' Association of the United
States; to the National Association of Retail Grocers of the United States; and to the
American Specialty Manufacturers' Association.

New York, January ^S, 1914-
Hon. JosEPHUS Daniels,

Washington, D. C.

Sih: * » * I feel it my public duty to call your attention to a certain loophole
in the proposed trade relations, trade commission, define monopoly, and interlocking
directorates bills which would leave the Army and Navy as helpless as now under
certain conditions, namely, persons dealing solely with the Government aie not
necessarily in "commerce among the several States but with the United States,"
and are immune under the pioposed acts which do not reach all persons doing all

the things provided against m the proposed acts because persons might not execute
a single act between States or among several States. A corporation doing business
solely with the Government might not trade among the several States and could do
whatever it pleased about "doing Uncle Sam."
My legal opinion is that an independent act is necessary to protect the Govern-

ment and honest contractors doing business solely with the Government.
Yours, truly.

F. B. Whitney.

[Hanson & Orth, 27 Cedar Street, New York.]

New York, January S4, ISH.
Hon. Henry D. Clayton,

Chairman, Committee on the Judiciary,

EOuse oj Representatives, Washington, D. C.

Dear Sir: I beg to call youi attention to one feature of restraint of trade which
does not seem to be contemplated by any of the bills recently introduced, namely:
Imported merchandise the market for wnich in its country of origin or elsewhere
out of the United States has been subjected to unlawful restraint and monopoly,
say, in some such manner as the Brazilian coffee valorization scheme which was the
subject of adverse action by the Attorney General several years ago.

I also desire to call your attention to one phase of restraint and monopoly which
apparently has escaped attention, namely, monopoly of buying, the definition of

wmch is the discrimination which large and powerful corporations bring to bear
against the individuals, firms, and smaller corporations who must sell to such laige

corporations.

Monopoly of selling on the part of the Wge corporations has receive4 a gieat deal
of attention, but monopoly of buying has not.

Possibly it has been considered but classed as unimportant, because none of the
large classes of the population is affected

;__
nevertheless uie hardship involved is very

real and actual to a large number of individuals, firms, and smaller corporations all

over the country, whose only claim to classification is that they are the rank and
file of merchants and business men.
To avoid the possibility that this letter may be classed as a "crank" communica-

tion, I wish to say that Representative Tuttle of New Jersey will vouch for my stand-

ing and seriousness.

Yours, very truly,
Charles D. Orth.
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January 28, 1914.

The Dane County order of the Wisconsin State Union of the American Society of

Equity holding its quarterly convention at Madison resolves as follows:

Whereas we are fully conscious of the pioneer work our covmty, State, and national

organizations have done in spreading the doctrine of cooperation to the end that all

farmers may enjoy a better living because of opportunity for better farming and

better business: Therefore be it

Resolved, That we most earnestly request our Congressman, Hon. John M. Nelson,

and our Senator, Hon. Robert M. La FoUette, to guard most zealously the righta of co-

operative activity which we and kindred organizations have obtained at the cost of

such great effort and sacrifice; to give the most careful scrutiny to all impending
national legi.«<lation, particularly what is known as the antitrust bill recently introduced

by Mr. Clayton, of Alabama; and to use their utmost influence in expurgating whatever

portions of the bill may deprive farmers of the right to cooperatively market and
prepare for market the products of their farms.

[Legislative reference library. Wisconsin Tree Library Commission.]

Mamson, Wis., January 22, 1914.

I have read over the outline of the President's message. Of course, after all it is

an outline, and we can not tell exactly what the bills will be like until we see them.

Now, I want to warn you about a difficulty which will come up in any bill where the

courts decide on what the law says rather than what the commission decides. As I

said before in a letter to you, the commission can decide upon economic groimds and
this decision will remain unless overturned by the courts. Of course, the burden of

proof is upon anybody adverse to the commission, and then when you come to define

all kinds of wrongs which can be committed, as the President suggests and which I

agree ought to be defined, you may find yourself up against the proposition of trying

to find out what a cooperative farmers' organization is and what it does, and, of course,

you have always present before you the labor union question. Now, I have been
trying to define for our legislators here a cooperative organization so as not to have it

come under a trust act, and I find it simply impossible if you consider the cases which
came up previously in this country and of which the courts have to take cognizance.

That is, no court under the present procedure can define a cooperative organization

of farmers, or a labor union, in such a way as to keep it from being subject to prosecu-

tion as a price-fixing agreement. Frankly, then, a cooperative organization may be
used for public welfare or it may be used against public welfare. That should be
decided after an investigation of the whole question and on its public welfare aspects.

With that elastic power of the commission which I suggested in former letters, the

question of the reasonableness of the acts of a cooperative organization or a labor union
could be determined in each particular instance upon economic grounds, but that

can not be determined if you come up before the courts, and inevitably, if you come
before the courts, these organizations—which are the weaker kinds of orcanizations

—

are much more subject to the wrongs of long litigation. Examine this whole question
yoiuself, and you will find that what 1 say is right. Take up any bill now before
Congress, and you will find that there is a danger in every one of them of destroying
the cooperative movement in America.
Two or three of us here have been studying the legal side of the cooperative move-

ment pretty thoroughly, and I am sure that any one of us will be glad to give you what
information or advice we can upon the subject. Why can't we have the interstate

trade commission decide upon the leasonableness of a cooperative organization or a
labor union, even if you do not Hke the decision which I first pioposed to you upon
the whole question of fair and unfair trade? I want to say right now that any attempt
to define a cooperative organization by law will result in tremendous difficulties, and,
indeed, may be the means of stopping these organizations in this country. The old

Sherman Act was hard on them and any amended Sherman Act will be equally hard if

the matter goes before the court instead of going before somebody who will have the
•decision to make upon the economic welfare grounds.

Yours, very truly,

0. McCarthy.
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Electrical Merchants & Manufacturers' Association, Chicago, 111. President, P. C. Bums, Chicago: vice
president, Donald L. Morrill, Chicago; secretary, Sydney Stein, Chicago; treasurer, J. M. Lena, Chicago.
Board of directors: P. C. Burns, American Electric Co., Chicago, 111.; Donald L. Morrill, Swedish-
American Telephone Manufacturing Co., Chicago, 111.; Sydney Stein, Cracraft-Leich Electric Co., Genoa,
HI.; J. M. Lenz, Runzel-Lenz Electric Co., Chicago, IlL; Joseph C. Belden, Belden Manufacturing Co.,

Overshlner, Inland Electric Co., Chicago, 111.; Boyal Smith, Smith-Perry Electric Co., Dallas, Tex.;
Percy Stern, Interstate Electric Co., New Orleans, La.; W. H. McKinlock, Metropolitan Electrical Sup-
ply Co., Chicago, Bl.; A. G. Bean, Dean Electric Co., Elyria, Ohio; Prank Pardee, Ericsson Manufac-
turing Co., Buflalo, N. Y.]

Office of the Secretary,
Chicago, III., January 30, 1914.

Hon. Alfred G. Allen,
Hoiise of Representatives, Washington, D. C.

Sir: We wish to respectfully call your attention to a condition in restraint of trade
caused by telephone operating companies using their shops, warehouses, exchange
managers and other employees for the sale of merchandise throughout the United
States in direct competition with merchants and manufacturers not having any special
privileges or franchises from Government, thereby destroying legitimate competition.
_We resepctfully request that you use your best effort to have incorporated in the

bills before Congress a provision which will stop this immoral practice. We hope that
you can pass a law that will be prohibitive both directly and indirectly.

The American Telephone & Telegraph Co. has workshops and warehouses, known
as the Western Electric Co., in all the principal cities of the country, such warehouses
and shops, together with the telephone exchange managers and other employees
iihroughout the United States, are engaged in the sale of merchandise. They have
free access to the telephone lines—a dangerous situation—the privacy sometimes nec-
essary in the conduct of competitive business may be destroyed.
To illustrate—a like condition would obtain should the post offices be used aa

department stores, using postmasters, mail carriers, and other facilities to sell goods
in unfair competition.
We quote from the Baltimore platform of 1912:

"We favor such legislation as will effectually prohibit the railroads, express, tele-

graph, and telephone companies from engaging in business which brings them into

competition with their shippers or patrons."
We should be glad to have you arrange for hearings and will appreciate your kindly

advising us at the earliest moment, believing this matter sufficiently orgent to call

for early action.

We are, with great respect, yours, very truly,

Electrical Merchants & Manufacturers' Association,
P. C. Burns, President.

(General office National Paper & Type Co., 31 Burling Slip. Harrison C. Lewis, treasurer and general
manager. Branch houses: Mexico City, Mexico; Monterey, Mexico; Guadalajara, Mexico; Habana,
Cuba; Buenos Aires, Argentina; Lima, Peru.]

New York, February 5, 1914.

Hon. H. D. Clayton,
Chairman Judiciary Committee, House of Representatives,

Washington, D. C.

Dear Sir: I should like to present for your consideration the effect upon the busi-

ness of this company of the proposed antitrust legislation.

This company was organized for the sole pui^ose of doing an export business. It

has established six branches in foreign countries, all canying substantial stocks bi

merchandise, and its total sales have been about $20,000,000, in return for 'which it

has brought at least $15,000,000 foreign gold into this country. While the volume
of our sales may not compare favorably with those of iron, steel, flour, railroad equip-

ment, etc., our present average of about $2,000,000 a year is of high-class American
manufactured goods, the greater cost of which is high-priced labor.

We have created a fairly substantial demand for many machines and articles here-

tofore entirely unknown in the countries in which we are operating. This has been
exceedingly expensive, and the returns to us as yet have been moderate.

In considering the expense and investment required, we have secured a large num-
ber of exclusive selling contracts for the goods we handle. These contracts apply

only on foreign business and do not affect the domestic market in any way. If forced
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to B'Trender our present exclusive selling contracts, our business might be S'.ibstan-

tially redi.ced and o r efforts to increase the sale of American products abrcad ma-
terially lessened. I shall be glad to give all necessary details to S' pport this position,

either in writing or by personally appearing before yov.r committee, as you desire.

I shall also be glad to have the factories which we represent express their views on
the S'bject, if that is desired. They, I believe, are i.nanimoi.s m their judgment as

to the beneficial res; Its of making an exclusive contract on export bi siness with a
large and responsible company, making all proper efforts to develop a foreign demand
for American goods.

It is also qj ite possible that we may be serioi sly embarrassed by the provisions of

the contemplated bill affecting holding companies. Certain foreign co;.ntries either
have or contemplate passing laws requiring local incorporation. In s; ch an event
we sho Id have to incorporate our branch in sich a country and should need the right

to hold the stock of that branch. It would, in effect, be a part of this company, but
for local legal reasons might have to conduct its business as a separate corporation.

There seem to me manjf reasons why companies doing business abroad should be
exempt from certain conditions affecting domestic concerns. We rreet in our busi-

ness the competition and methods of European concerns, and it would be unfortunate
if our operations were restricted, as theirs are not. It is quite a general practice for

the European manufacturer to give exclusive contracts and to conduct his business
generally according to the requirements of the situation, and 1 believe that it is

greatly to the interest of American manufacturers that we should be accorded nany
of the privileges enjoyed by our European competitors. I shall be glad to see you
personally or to appear before your committee, or to advise you in writing of any fur-

ther information or details which you desire.

We have no desire or intention of evading in any way such laws as may be passed,
and we ask only consideration of the situation abroad as we see it and experience it.

Thanking you in advance for your consideration of the matter, I am.
Yours, very truly,

H. C. Lewis,
General Manager.

Thomas Jeppehson Democratic Club,
Office op the Sbceetart,

749 Harrison Street, Gary, Ind.
The Judiciakt Committee,

House of Representatives, Washington, D. C.

Gentlemen: I learn from the Congressional Record and the daily press that Mr.
Samuel Gompers, of the Federation of Labor, is strenuously laboring to secure an
amendment to the Sherman law exempting labor unions from prosecution as a tmst.

I beg to say that I have filed an objection to any such exemption before the Depart-
ment of Justice and the Interstate Commerce Commission, upon whose suggestion I
now ask permission to request your committee to consider carefully and to under-
stand that such an amendment would inevitably plunge this Nation into a struggle
compared to which the Civil War would be a, kindergarten outing. Gentlemen, the
merest casual observer is able to see that the Federation of Labor is a trust—a labor
trust—and logically comes under the Sherman law's jurisdiction. There is no avoid-
ing it.

Their methods, plan of campaign, their restrictions, their manner of extorting
submission to their manifestoes and exactions all come under the ban of the Sherman
law. They are graft ridden; they give bribqs and take bribes. Moreover, gentle-
men, the tendency of their plan of warfare is to abandon actiop bv crafts and to move
by masses, which is industrial unionism. Think what this means and involves—
e. g., a dispute exists in a brickyard in Podunk, Ind., which the business agent ran
not have settled to his satisfaction. To force compliance with his demands (whether
just or otherwise, he is the sole judge and jury), every industry stands still in the
entire State and Nation through orders issued from the federation's president. Are
you in favor of such tyranny being delegated to Samuel Gompers and his successors?
Notice what has occurred in Calumet, Mich., and is now, to-dav, occurring in Chi-
cago. Can you tell anyone what relations the structural ironworkers on the Morrison
Hotel, the bricklayers and hod carriers, have to a waitresses' strike on the restaurants
iu Chicago? Yet they are ordered out on strike. Does this not prove a labor trust?
Does your committee approve this?

Besides, gentlemen, you are legislating not for a class or fraction of the people.
The federation represents a class, a mere fraction of the citizens of the United States.
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They represent not freedom, but despotism; not equal rights to bargain in the labor
market, but a monopoly of such bargaining. They deny the rights of any not of
their company to foUow their occupation except on terms of their dictation. You
must conserve the rights of those (the vast majority) who are not in labor unions,
and see that they enjoy the unfettered privilege of the exercise of their trades, crafts,
and industry.
Right here in this city for two years the labor unions have injured and paralyzed

the business of this community. It was only through the courageous stand of enlight-
ened citizens that they were repelled, but they are marshaling for another attack.
An exemption from prosecution under the Sherman law as a trust means to give

labor unions license to heckle, badger, and annoy manufacturers, building contrac-
tors, and every form of activity, a right to which they are not entitled under the
Constitution.

Gentlemen, do not pass the amendment sought. Kill it in committee, or report
adversely. If you sow the wind you will reap the whirlwind.

Respectfully, yours,

E. Beaddock.

Portland, Mb., February 5, 1914.

Judiciary Committbb op the House and Senate,
Washington, D. C.

Gentlemen: Sometime ago I wrote the President a letter relating to the trust

question from the standpoint of the packers of sardines on the coast of Maine, a copy
of which is herewith inclosed. I also inclose a letter from the Attorney General
suggesting that I write my views to your honorable committee. From the letter I

wrote the President, you will readily understand our position. It is hardly necessary
to repeat what I have set forth in that communication. While I will not attempt to

review the trust questions only so far as it relates to the sardine packers, I will reiterate

some of the conditions which are well known to everyone who has any knowledge of

the sardine business. It is sometimes a great deal easier to criticize and find fault
with existing circumstances than it is to suggest a remedy. Had I the authority, I

would amend the present antitrust law in the following way:
All corporations or persons may apply to the trade commission (that is assuming

that said commission will be apj)ointed) for a license to do business. Said licenses

may be panted under such conditions and restrictions as may seem just to the trade
commission; provided, however, that all said corporations or persons may be allowed
the right to carry on theii- business without fear or favor from the Department of

Justice, so long as no agreements between said corporations or persons increase the
average price of their products to the consumer or create any unusual hardship to any
corporation or person.

If your committee could fully understand the situation and know how many families

are dependent on the success of the sardine business, there would be no need of any
argument on these questions. It has been one of the largest industries of our State
and would be now under proper protection and encouragement. This is no theory;
the facts are cold and stubborn, and unless we get relief by favorable action of Congress
or by mortification of the antitrust law. The said law to my mind has cost the indus-
tries" of this country more than it has to reconstruct our Navy.
The effects of the fear that exists in the minds of the business men of state has

had much to do with demoralizing the business. No one has seemed to understand
this piece of legislation and no other country on earth would have stood for it. If

we have upon the statutes a law that ,the court can not explain, why should it be
retained? Why not repeal it and write a law that the common people can realize

what it means? Certainly the majority of people doing business do not want to be
looked upon as criminals because they mutually agree among their associates to

protect themselves against what is known as cutting prices to a point below the cost

of production. Not that they want exorbitant prices, yet they feel that they have
the right to protect themselves to the extent of a reasonable price that will render

them a fair profit on the capital invested. I believe in trade commission. If this

matter can be put into the hands of intelligent and practical men that have authority

to do what is right and just to all parties and interests I think that the matter can
be satisfactorily adjusted. But to appoint a committee without mortifying the anti-

trust law would not accomplish much for the business interests of the country.

Hoping for the best, I remain, yours, very truly,

Luther Madduk

74414—VOL 2—14 15
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[The Telephone Improvement Co., incorporated in New York Slate. Frederick C. Stevens, president;
Merton E. Lewis, vice preadent; V. B. Deyber, secretary and treasurer; Garrison Batccclc, general
manager; H. G. \\'ebster, chief engineer. Exclusive sales agency of the North Electric Co.]

Chicago, February B, 1914.
Hon. Henry D. Clayton,

Chairman House Committee on Judiciary,

House oj Representatives, Washington, D. C.

My Dear Sir: My attention has been called to the action taken on January 16
in a communication to you by the Electrical Merchants & Manufacturers Association
relative to the unfair methods employed by the Bell Trust affecting manufacturers
of equipment and supplies in competition with the Western Electric Co., which is

owned and controlled by the American Telephone & Telegraph Co. and operated
in their benefit. In this connection I widi to present the urgent prayer of those

interested in the Telephone Improvement Co., a New York corporation; the Tele-
chronometer Co., a New York corporation; and the North Electric Co., an Ohio cor-

poration, involving a list of stockholders comprising over 300 individuals who have
invested money with confidence in the merits of the product of these companies
during the past 20 years, but who have been deprived of practically any profits,

due largely to the tactics employed by the Bell Telephone Trusts. The particular
recent feature of their methods which is objectionable is in the fact that diiring the
past two or three years the Bell operating companies have cooperated with the West-
ern Electric agents in bringing influences to bear upon independent operating com-
panies against their purchase of independent apparatus, holding forth the promise
of a merger which would be prejudiced if other than the Western Electric equip-
ment was purchased.

I trust that you will make such use of this communication with those lawmakers
who may assume the responsibility for attempting relief measures, and in that
event and in the name of fair dealing every one connected with our institution
will rejoice.

Yours, respectfully, Garrison Babcock,
General Manager The Telephone Improvement Co.

[Moflett & Sons, wholesale grocers. Samuel Moflett, iiobt. <3. Moflett, Sam B. Moffett.]

Flint, Mics., February 7, 1914.
To the Chairman,

House Commerce Committee on Administration Trust Bills,

Washington, D. C.

Dear Sir: Kindly permit us to call your attention to the matter of quantity prices
that are now in force by many manufacturing concerns. We are doing a legitimate
small jobbing business and we are placed at a great disadvantage in handling different
kinds of goods for the reason that our big competitors are buying at much lower cost
than ourselves, for the reason that they are in shape to buy in much larger quantities.
This quantity price permits our competitors to make a reasonable profit when sold

by then! at our cost price, which fact ypu must admit tends to drive the small dealer
out of business and thereby establish monopoly and control by "big business."
We have been up against this quantity price curse of the trade for many years and

are still fighting for a chance to exist under this great disadvantage. Manufacturers
should be compelled to make one price to all who are handling their product in a
legitimate manner. Ninety per cent of the wholesale jobbing trade in the grocery
line are small buyers, while 10 per cent only are large buyers, who are being favored
with the lowest manufacturers' price. Surely you must admit under this condition
that the small dealer is not getting a square deal, for is not the business of the 90 per
cent of small buyers equally or more valuable to the manufacturers than the 10 per
cent of large buyers?
One price in any quantity (with a reasonable minimum quantity limit) from manu-

facturers to jobber, with privilege of delivering at destination in carload lots, and the
allowance of carload rate of freight in less than carload lots should be the limit that any
manufacturer be permitted to charge for his product, for unless the manufacturers
quantity price is abolished, monopoly has the right of way, and the doom of the small
dealers is sealed.

Respectfully,

MoPFETT & Sons.
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[Moffett & Sons, wholesale grocers. Samuel Moflett, Eobt. G. MofEett, Sam B, Moflett.]

Flint, Mich., February 7, 1914-
To the Chairman,

House Commerce Committee on Administration Trust Bills,

Washington, D. C.

Dear Sir: The attached letter tells its own story.
Before the Bug Poison Trust secured control we had a good, fair business in Paris

green, but were finally crowded out through the trust's manipulation of quantitj prices.

, The people at Grand Rapids who wrote this letter were endeavoring to sell ua
Paris green and after we had written them our experience they mailed us this letter,

which was undoubtedly dictated by one who is an expert in his line and whose state-

ments can be relied upon. We believe it will be of interest to your committee.
Very truly,

Moffett & Sons.

[Oarpenter-Udell Cliemloal Co., manulacturers of agricultural spraying material. E. E. Carpenter,
president; C. S. Udell, secretary-treasurer; E. A. Stowe, vice president.]

Grand Rapids, Mich., February 6, 1914.

Messrs. Moffett & Sons,
Flint, Mich.

Gentlemen: We are in receipt of yours of the 5th, and we are very glad indeed
to see such a letter as you write us, because it contains the same sentiment that the

writer has had for a number of years.

We will have to and want to write you at some length in regard to this matter, so

we will presume upon your good nature to the extent of consuming some little of your
time in reading this.

The writer was associated with a manufacturing concern in New York City for a

number of years and has had inside knowledge of the Paris green situation for the past

12 years, and is in a position to know just the trouble that the Paris green jobbers

have had. We want to say at the outset .that the wi-iter never has been, and is not

now, in sympathy with the manner in which Paris green has been sold to the jobbing
trade.

About seven j^ears ago Paris green was selling around 11 or 12 cents a pound
j
and

there was no schedule for the smaller prices, each manufacturing house having a

different price for pounds, and different price for twos, and all of the other packages.

About six years ago the manufacturers had a conference, in the wintertime, or ratheil

late in the fall, and decided that they would name no prices whatever, but would
wait until early in the spring befoie naming a price. That year arsenic jumped from
about 2\ cents a pouna up to 8 or 9 cents a pound under the manipulation of the

arsenic producers. Of course, this warranted a higher price in Paris green. Contracts

were made with various jobbers throughout the country based on an opening price,

and about the middle of April that year the price was made 25 cents a pound based

for the larger quantity of goods.

There came an immediate protest from those jobbers who had had an increasing

business from year to year on Paris green, and we might illustrate that ia this way:
Say- you had been selling 8 tons one year, the next year 10, the next year ] 2, and the

next year 14 or 15 tons, and you felt reasonably certain that you could dispose of a

carload with 18 tons of green. You were called upon by the representative of the

manufacturing house and assured that you would be properly cared for, and in order

to save freight you-gave an order for a car of Paris green, relying on the manufacturer

to take care of you. Prices were not named, as we stated above, until about the

middle of April, then the price was 25 cents a pound, a jump of over 10 cents a

pound of the previous year, and totally unwarranted.

The writer said he was associated with a New York house. He was not associated

with them as a partner, but just an employee. When the price of 25 cents a pound
was sent broadcast to the jobbers, they made their protest, and there was a meeting

called and the following Saturday, the price was advanced a cent a pound. This'

was done to make the jobbers think they were buying right.

Now, a jobbing house does not care particularly what price they have to pay for

goods, as long as the price remains somewhat standard, but in the case of this tremen-

dous jump in price, it curtailed the consumfjtion to a considerable degree, and arsenate

of lead, \^ich at that time was just coming into use, was used to a considerable extent

in place of Paris green, and you, having placed your order for a carload and having

the goods in your warehouse, carried over three or four tons, possibly seven or eight
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tons into a market next year of 21 cents a pound. With this drop in price you sus-

tained a heavy loss.

You were assured that year that that would be about the price of Paris green from
then on, and you sold out your goods that you carried over from last season, and
perhaps bought a few more tons. The next year the -price dropped to 15 cents, and
you had another loss.

Now a proceedure of this kind is absolutely against all decent business, and is not
legitimate at all. The writer, of course, at that time was not in a position to' protest,

but he did protest to the head of the house with whom he was connected, but of course,

without avail, and so it has gone since then down to 13 cents and 12 cents, 11 cents,

back to 13 cents, and is now varying between the 13 and 11 cent price, with the result

that a great many jobbers in the United States are just in the same frame of mind
that you are, and this frame of mind has all been caused by the action of the Paris
green manufacturers.
Now, there is no earthly reason why Paris green should be sold on any other basis

than any other single item of merchandise that is manufactured in the entire world.
The total consumption of Paris green in the United States is about 3,500 tons, so you
see that its importance in the mercantile world is mighty small indeed, and to think
that it should be an item that is juggled in a manner that it has been, it makes a dis-

gusting and discouraging proposition for anyone. But the manufacturers have
brought this condition down on their own heads, and have no one to blame but them-
selves.

There is no reason whatever, why the Paris green should not be sold at a price
year after year of, say, 15 cents apound base. Some years, of course, blue stone changes
m value. It is now about a cent a pound cheaper than it was a year ago. Now this

would mean that Paris green could be sold to the jobbing house at about a cent a
pound less than last year. Arsenic has not varied a great deal in the last five or six

years. A year ago the arsenic producers tried to manipulate the price up to 6 cents
a pound again, but the Paris green had all covered at a much lower price, and this

year it is down to a normal basis.

So as we say above, a normal price of 14 or 15 cents a pound should be made on
Paris green. This would show the manufacturers a fair profit, and the price could be
varied from year to year a cent a pound which would not influence, or make much
material difference to the jobbing nouse. But this getting together and making an
abnormal price, when there is really no bona fide reason for it, and then put the
jobbing houses up against a falling market the following year, and making them
sustain a heavy loss is not legitimate, and never could be reasoned out that it should
be done. Paris green is a bad thing to manufacture. It wears out a plant very quick
on account of the acids used in connection with its production, and it is hard to get
men to work in it. It can only be made in cold weather, on account of its causticity,
and its action on the men's skin when they perspire.

It is an item that should show a good fair profit to the manufacturer, but not an
exorbitant one. . When the writer decided to have his own factory and have a spraying
plant here in Grand Rapids, which, by the way, was three years ago this summer, the
price of green at that time was 13 cents a pound, but just as soon as we got out among
the jobbing houses, and we found so many of them willing to change their source of
supply owing to such conditions that you mention in your letter, and they placed their
contracts with us, the New York houses began to underbid us, and last year, which
was our second year in business, they made a special point to go to every one of the
customers that we had sold the year previous and made them a cost price on green.
But there wasn't a single jobber but who stood by us. They knew and understood
that we were pursuing methods which would mean protection to them in the future.
Thejf also knew that if they turned us down and we were forced out of the green busi-
ness it would only be a matter of another season before the prices *ould be advanced
BO that they would recuperate their losses that they had sustained while forcing us
down. 'This is the reason why our business has developed the way it has, and to-day
we are the largest spray manufacturing concern in the United States.
We have absolutely no affiliation with any of the eastern manufacturers of Paris

green. Of course it is impossible for us to go out and sell green for 2 or 3 or 4 cents a
pound more than they are selling it for in New York, but we are right here in the
middle of a large consumii^ country, and we give the best of service, and we are
entirely in sympathy with the jobbers of the three trades, viz, hardware, drug, and
grocery, doing our utmost to bring the Paris green situation down to a stable basis,
and we ask the support of the jobbing trade in that effort. We can assure them that
we will do everything in our power toward the same end.
Of course you have received our letters wherein we are calling your attention to

our new system of packing. This was devised especially for the benefit of the whole-
sale grocers. Paris green has been packed for years in 100-pound cases, and the
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inside cartons are cardboard, and 100 pounds of green is altogether too mucli to put in
a case. It has meant numberless claims to the factories, and also numberless claims
to the jobber from the retail dealer. Then again, jobbing houses will repack some
Paris green with other merchandise, and in the transportation of same the paper cartons
become broken and the Paris green sprinkled all over the contents of the case and,
of course, refused by the consignee.
We have eliminated that entirely by our new method of packing and brought things

down to where the jobber can have some interest in the Paris green business.
We will ask you to pardon this long letter, but the writer has had every word of

this in his system a long time; but every word of it is true, and we know you will
agree with us.

Now, we will finish by saying that we want to do some business with you, and we
will name you a price on Paris green by which you can make some money, and fur-

nish you a system of packing that you will be more than pleased with and one that
will bring you trade.

We await your reply.

Yours, truly,

Oarpenteb-Udell Chemical Co.

The Man Who Wins.

The man who wins is the man who does.

The man who makes things hum and buzz.
The man who works and the man who acts,

Who builds on a basis of solid facts.

Who doesn't sit down to mope and dream,
But humps ahead with the force of steam.
Who hasn't the time-to fuss and fret.

But gets there every time—you bet.

The man who loses is he who talks,

Who mumbles and fuzzles and trifles and balks,
Who wouldn't do anything to-day
That he can put off m the same old way;
Who's down on his luck and curses his fate.

And tries to catch fishes without any bait;

Who goes through life with a frown on his face.

Convinced that the world is a mighty poor place.

The man who wins is the man who wears
A smile to cover his burden of cares;

Who knows that the sun will shine again.

That the clouds will pass and we need the rain,

Who buckles down to a pile of work
And never gives up and never will shirk

. Till the task is done, and the toil is sweet
While the temples throb with the red blood's heat.

The man who loses is the man who moans
That the wpy is rough and he dreads the stones:

Who is looking for something soft to do,

Where the pay is big and the hours are few;

Who dreams of this and dreams of that,

But never sails in and throws oft his hat.

Who fears the feel of a drop of sweat.

And never gets anywhere—you bet.

The man who wins is the man who climbs
The ladder of life to the cheery chimes
Of the bells of labor and bells of toil.

And isn't afraid that his skin will spoil

If he faces the light of the glaring sun
And works in the light till his task is done

—

A human engine with triple beam
And a hundred and fifty pounds of steam.

{Unknown Author.)

(Moftett & Sons, wholesale grocers, Flint, Mich.)
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Neal Bbown,
Waiisau, Wis., February 7, 1914.

Hon. Henby D. Clayton, M. C,
Washington, D. C.

Dear Sib: Being a stranger, I hope you will pardon this trespass upon your atten-

tion by a stranger. t i- •

I notice that the three recent antitrust bills have been referred to the Judiciary

Committee and I wanted to make some suggestions in regard to these bills.

First, take tentative committee bill (H. R. 2) entitled, "A bill to piohibit certain

persons from being or becoming officers or employees of National banks or of certain

corporations."
I inclose a substitute amendment to this section which embodies a suggestion I

would like to make. I believe this section, as now incorporated in the bill, would

work great hardship and inconvenience, and especially in the country teriitory of

the United States, and by this territory 1 mean that outside of a few large cities.

I have aheady written to Congressman Konop, of this State, quite fully along this

line, and I am inclosing a copy of my letter to him. At the time I wrote it I had not

intended to send it to you or might have made it a little more concise.

I would urge that the evils aimed at by this bill exist almost entii-ely in a few of the

larger industrial centers and it seems unjust to interfere with the legitimate business

methods of thousands of corporations outside of the larger cities. I have made a

rather crude substitute for section 4. inhibiting common directors in corporations

having a capital stock in excess of $10,000,000, or having a production exceeding
10' per cent of the total production of the country for the preceding calendar year.

This really adopts an idea of Mr. Bryan's which was introduced into one of our recent

national Democratic platforms.

One criticism that might be made upon the inhibition based on production is that

there would be no way of finding out what the production was for the preceding cal-

endar year, unless the interstate trade commission could be given authority to ascer-

tain this production and make proper report of the same, and this report could serve

as the basis for applying my suggested substitute section. The report of the com-
mission would have the same status as an ordinary census report, although, doubtless,

the work of making a report would be done better by a trained body of men like

the membeis of the interstate trade commission than by the ordinary census-taking

officials. I thought the limitation of $10,000,000 would not be entirely satisfactory

for the leason that in some hues of production the entire corporate capitahzation

would not be very large, and still the opportunity for illegal combination would exist.

I have been unable to discover that interlocking directors in corporations that I am
familiar with are conducive to illegal combination, and I am speaking now more par-

ticularly of conditions in the middle west, outside of the larger cities. I do not

believe that if two or more corporations wanted to form an illegal combination, the fact

of their having one or two common directors would cut any figure. I wouldn't mean
by this, however, that if two competitive corporations had the same directors through-

out that it would not help some in promoting a combination, but I am speaking about
the great body of corporations as I know them where the corporations are entirely

distinct and yet may have one or two common directors.

I have in mind the concrete case of the Marathon Paper Mills ajid the Wausau
Sulphate Fibre Co., both located near here and both engaged in making wrapping
paper, although the product of the one is quite widely different from that of the otter.

The Sulphate Fibre Co. makes only what is called Kraft paper, being a very tough
wrapping paper and has practically only one kind or grade, while the Marathon Paper
Mill is engaged in manufacturing hundreds .of specialties in wrapping and design

papers. Still I suppose, as to some part of the product of each, they are competitors.

I am a director in both companies, being the only common director in the two com-
ganies. These companies have been operating about three years. Each company
as its own sales agent, and these agents act entirely independent of each other. I

have suggested on several occasions that the two companies agree to employ one sales

agent to sell the product of both mills, but the managers never would consent to this.

I thought this would cut down the expense of selling for each Company quite consid-

erably. I think only a small part of the product of these two mills would be com-
petitive, and still I would not say that their entire production was noncompetitive.
But I would like you to know that I am not taking this matter up because of my
relations to these two companies. It so happens that mere is good material for directors

in each company outside of the present directors, and I know that my place could be
easily filled in either one, but this is not the case with thousands of corporations, many
of them of small capitalization engaged in the lumber business.
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If this measure as framed in the original bill should be enacted into law and a lot of
the directors now in existing corporations were thrown out of office by law, there
wouldn't be stock holders enough left in many of these corporations from which to
select a board of directors.
Now, in reference to section 2 of this act forbidding interlocking directors in banks:

I inclose a suggestive substitute for this. I have shortened the phraseology a little

in respect to lie recitals of the Federal reserve currency act. The name of it is given
as the "Federal reserve act," and the term "Member bank" is also defined, as ia

the term "Reserve bank."
I think the inhibitions of this section should only apply to the larger cities and

not to banks in the country districts, for in country banks there has never been any
evil arising out of interlocking directors. It seems to me it would be wise to have
this prohibition apply only to banks of these larger cities. I haven't the last census
before me, but I assume that there would be about six or eight cities of the country
having population in excess of 500,000. This would include Boston, New York,
Philadelphia, Chicago, Baltimore, New Orleans, Cincinnati, Cleveland, Buffalo, San
Francisco, and St. Louis. By inhibiting interlocking directors in banks in these
cities we would accomplish everything that we are striving for and at the same time
would not interfere with a great multitude of country banks.

I would like to make a few suggestions in regard to committee bill No. 1. This
provides that no person, and this of course means corporations, shall discriminate
in prices between different purchasers with the intent to thereby injure or destroy

a competitor, etc. I am not very clear as to this. Does it compel a manufacturing
plant, for instance, to have the same mill price for all purchasers of its product? To
illustrate: The Wausau Sulphate Fiber Co., having a mill at Mosinee, near here,

manufactures Kraft paper and pulp. There is practically no other mill making this

. product west of Chicago. The largest mill that manufactures this product is at Berlin,

N. H. This Berlin mill competes very strenuously with the Mosinee mill throughout
the country, yet the Mosinee mill has a great advantage over its Berlin competitor
in the Chicago territory and the territory west of Chicago. In order to secure cus-

tomers in this western territory the Berlin mill must cut its price to meet the price

of the Mosinee product, so that the customer can get the product from the Berlin mill
without transportation added as cheaply as he can get the same product from the
Mosinee mill. This means, of course, that the Berlin mill having this product must
cut its mill price to the extent of the cost of transportation in excess of the transporta-

tion from the Mosinee mill to this customer. Say the transportation from the Mosinee
mill to Chicago is 10 cents per hundred and the transportation from the Berlin mill
to Chicago is 20 cents a himdred, and the Mosinee mill is selling its product in Chicago
at $3.75 per 100 pounds.
Deducting the 10 cents' for transportation it would leave the mill price at Mosinee

$3.65 per 100 pounds, whereas the Berlin mill, in order to compete in the Chicago
market, would have to have a mill price of $3.55 per 100 pounds, and if it had that
price for customers in the Chicago market would this law compel it to have the same
price for customers in the territory tributary to the Berlin mill? If the Berlin mill

does make its mill price $3.55 in order to compete with the Mosinee mill in the Chicago
market, is the Berlin mill guilty under this proposed act of discriminating in price

with the purpose or intent to injure or destroy a competitor? I take it that this isn't

its purpose, although it may injure the Mosinee mill. Its purpose is to get business

and^to sell its product.
I am a stockholder and director in the Mosinee mill and naturally might be interested

in shutting the Berlin mill out of this west territory, but it seems to me that if this

proposed law should be given the interpretation suggested it would tend to promote
a monopoly for it would give the Mosinee mill a monopoly over the Berlin mill in

this western territory. No doubt this case is typical of many others in different lines

of production.
But I am not so deeply concerned about this measure as I am over the provisions in

the bill prohibiting interlocking directors, for I assume that this bill No. 1 was in-

tended to prevent a repetition of many gross and culpable attempts on the part of

competing concerns to crush out business rivals that have occurred in the past, and
not to interfere with the ordinary, usual, and reasonable methods of doing business

by competitive institutions. I have not examined recently the decisions under the

Sherman Act, but I believe the proofs in many of the cases show that some of the great

combines have from time to time used their power to utterly destroy and bankrupt

rival concerns, and doubtless, if this proposed act becomes a law and comes before the

court for construction; they will give it a fair and reasonable interpretation, and that

it is very improbable that it would be held that the law prohibited the ordinary and
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usual kinds of competition. In other words, that in the case I supposed, the Berlin

mill might have a mill price of $3.55 per 100 pounds for shipments into Chicago terri-

tory in order to meet the competition of the Mosinee mill, although the Berlin mill

might have a greater mill price for customers nearer to Berlin.

I hope you will pardon this long letter. I realize that in ' 'buttiug in' ' I may be
suggesting things that you and the other members of your committee are entirely

familiar with and that you have fully thrashed out. I always feel reluctant to appear
before legislative committees, owing to the fact that I am quite likely to be ignorant

of the things such committees have been considering and that I will weary them with a
thrice-told tale. I would be glad to file a memorial or brief before the committee or

appear before it and present these suggestions with such amplification as I am capable

of, and as the committee might desire.

Although I have not a large acquaintance with Members of Congress, Congressman
Browne, of this district, and Congressman Konop, of this State, and me other Wisconsin

Congressmen know me very well. I am also well acquainted with Mr. Davies, of the

Corporation Bureau. Any of these gentlemen will assure you that I have some
opportunity to acquire information of the matters referred to in this letter.

Yours, truly,
Nbal Beown.

February 6, 1914.

Hon. Thomas F. Konop, M. C,
Washington, D. C.

My Dear Congressman: I was very much pleased to receive from you, on re-

quest of Charlie McDonald, the three trust measures that I very much desired to

examine. Much of the matter contained in these bills I highly approve of, but I am
very doubtful about the wisdom and effect of certain provisions.

Section 1 of this bill, which prevents interlocking of directorates in transportation

companies engaged in interstate commerce and companies engaged in selling equip-
ment to such transportation companies, is doubtless warranted by conditions as we
have known them, except that I am unable to understand why a director in a bank or

trust company should be per se taboo as an officer or employee of a transportation

company engaged in interstate commerce. But none of the provisions of this first

section affect industrial conditions over a large part of our country.
The questions raised by this section may be important in cities like New York and

other great commercial and industrial centers.

I happen to have in mind only one director and officer of a large bank in this State

who is also a director in a railroad company engaged in interstate commerce. I don't
believe the connection has resulted in any harm. I am not conversant enough with
the effect of such interlocking directors in the great cities.

I think section 2, which forbids a director of one of the member banks under the
new currency system from being a director in another member bank is not justified,

and I think it may do a great deal of harm. I presume in the large cities there may
be evils of sufficient magnitude arising out of interlocking directorates that would
warrant this provision, but I can not conceive how it would do anything but harm
over the greater part of the country. It is likely that there are several men of high
financial standing in this locality who would be compelled to resign from one or more
directorships in order to comply with this provision, to the detriment of the banks
they were connected with. I can not see what harm could result from a director of a
member bank here beinga director of another bank in some other State or locality,

or even in this locality. For instance, Walt Alexander is a director in the the National
German American Bank and is president, I think, of the Marathon County Bank, of

this city. The Marathon County Bank is a State bank, and Mr. Alexander and his
partner, Mr. Stewart, before his death, grew up with this bank and made it what it

js. Mr. Alexander could not well be dispensed with as an officer in this bank. He
is also, as I have stated, director and vice president in the National German-Ameri-
can Bank, and ought to remain a director in that bank. If the Marathon County
Bank should be authorized by State law to become a member of the Federal reserve
system, he would have to resign one or the other of these directorships, and I am
satisfied, rather than have this occur, the Marathon County Bank would remain out
of the system. I presume he is also a director in two or three country banks in the
Middle West.

It must be remembered that country banks secure for directors men of the highest
financial standing and integrity, for the credit of the bank and its ability to weather
any storm that comes is dependent upon the standing given the bank by its board of

directors. It may be said, with many industrial corporations, and with many large
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City banks, that outside of the present directors of such institutions there are other
men among the stockholders who would fill the bill just as well, but in small country
towns, and by this I mean cities anywhere under 50,000 population, it is impossible
to find among the stockholders of- most of the banks more than a limited number of
men whose financial standing and business ability is such as would qualify them for

one of these directorships. I don't know how, for instance, Mr. Alexander's place
in any one of these banks here could well be filled. He is also a director in the First
National Bank of Milwaukee, but I presume that this Milwaukee bank could easily
fill his place from among its stockholders, because of the greater number of qualified
men from which to make a choice. But we haven't this liberty of choice in country
cities. I presume this city is typical of many others throughout the country.

I believe it would be a great hardship to various small banks throughout the country
if this provision became the law. I have wondered if a provision could not be sub-
stituted inhibiting interlocking directors in banks in the Federal reserve cities and
whether this would not meet the evil aimed at. We feel satisfied there is no evil

in interlocking directors anywhere except in larger cities. You must remember that
this entire movement against interlockmg directorships started with abuse existing
in New York, mainly, and as regards transportation companies and industrial com-
panies or construction companies that had dealings with such transportation com-
panies. There never has been a suggestion that these evils existed in any place
outside of New York and perhaps a few other of the larger cities. I am illustrating

these suggestions by concrete cases I have before me, and assume that Wausau, with
about 18,000 population,-is typical of many other of the smaller cities. I have won-
dered if suggestions of this kind have been made to the committee having this bill in
charge.

Section 4 of this act, it seems to me, is unnecessary and not warranted by any con-
ditions that I am familiar with. It is certainly unwarranted by any condition that
exists in 90 per cent of the territory of our country. This section forbids corporations
engaged in interstate or foreign commerce having a common director or directors.

"Take the lumber business: There are thousand of mills, great and small, engaged in
the manufacture of lumber throughout the country. Probably the greater part of these
mills are small mills. I know of some in this part of the country that have not cost over
$5,000 to build. Frequently a timber owner who has a tract of land will put in a small
mill to cut the timber. He may have another tract in the same State or in other States
and is doing the same thing as to such other tracts. Many times there will not be over
two or three stockholders in one of these corporations and very often not over half a
dozen. This is so of many of the larger mills. It would be impossible, it seems to me,
to make any combination in the lumber business in restraint of trade that would be
effective, and if such a combination were made it would not be promoted by a policy
of interlocking directorates. It must be remembered, too, that almost every sawmill
in the country is competitive with every other sawmill in the country. The mills

on the western coast ship lumber almost everywhere throughout the country. A good
deal of that lumber has been shipped into the lumber districts of northern Wiscon-
sin. Some of our lumber men who are operating here, and are directors in concerns
here, are also directors in lumber concerns on the coast. And this is so as regards the
South.
Lumber from the South is sold in almost every part of the country. I don't see how

some of these corporations engaged in the lumber business that have common directors

with other corporations engaged in the lumber business are going to select their direc-

tors so as to carry on their business properly. I could give you hundreds of concrete
instances that would show you the difficulties surrounding this subject and I suppose
that what you and other members who wiU have to vote on this question value most
is definite examples. Would it be worth while, do you think, to put this in some form
of statement and present it to the committee having this measure in charge?
There are many industrial plants that are not directly competitive, and yet are

indirectly competitive. Take, for example, the Wausau Sulphate Fiber Co., 12

miles south of here. It makes what is called craft paper and pulp. This is a very
tough wrapping paper and sells for a considerably higher price in the market than
the ordinary wrapping paper used by butchers, grocers, etc. There are not many
mills making this kind of paper as yet in the country, although there is a fair demand
for it. It supersedes the lower grade of wrapping papers because it is tougher, and a
light sheet can be used in place of a heavier sheet of the lower class of wrapping paper,

I am a director in this mill. I am also a director in the Marathon Paper Mills Co.,

having a plant about 5 nules south of here, and this last company makes wrapping
papers, but they are what are called specialties; that is, design paper and things oi

that kind. Then, 5 miles north of here, at Brokaw, is the Wausau Paper Mills plant,

and a great deal of the product of this last mill is wrapping paper of a lower grade.
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In one sense none of these are competitive, and in another sense they are competi-

tive. I don't know what would be their status under this law; whether being indi-

rectly competitive these mills would be construed to be competitors. In other

words, the customer who was using a low grade wrapping paper of no very great strength

but quite bulky for its strength might be induced to use Mosinee Craft, which gave a
less tonnage or weight for the same strength of paoer. As a matter of fact, I would
say there is no direct competition between these nulls, and yet I don't want to say
there is not some competition of an indirect kind. It is something like the compe-,
tition between a $15 suit of hand-me-down clothes and a |50 suit made of first-class

cloth. The customer who could get the $15 suit might be compelled to buy the $50
suit, and^ on the other hand, the man who would like the $50 suit and he couldn't
get it, might be compelled to buy the $15 suit.

In the same way, hemlock lumber is competitive with the best quality of white
pine and western fir, which is very strong and durable and is used extensively even
in this part of the country for heavy timbering and plank and supersedes tamarack,
white and Norway pine, and hemlock, which are products of this section.

As far as my being a common director in the Mosinee plant and the Marathon plant,

I could easily dispense with one of these directorships and so could the company,
and I am not talking with reference to any personal element in this matter. Of course

I helped to organize and build up these two propositions, which, I suppose, is one
reason why I am a director in them. But either one of them could easily get along

without my service as a director. But I don't know how this section 4 that I have
referred to can be enacted into law without entailing inconvenience and hardship
upon thousands of institutions that are being conducted honestly and along absolutely
competitive lines. I know these three paper mills I have referred to—the one at

Mosinee, the Marathon mills, and the one at Brokaw—are in more or less competition,
and they are really competitive. Each one has a different manager and managerial
force, and they go out after business without regard to the interests of either of the

others. Mr. Alexander is a director in the plant at Brokaw and is a director in the
Marathon mills, and it would be hard to dispense with him as a director in either

plant, and still I have been afraid that if this section 4 went into effect the result

would be that he would have to resign from one or the other of these directorships,

to the detriment of the business of such concern.
Of course I know that this section 4 was designed as one method of preventing

illegal combination in restraint of trade, and I am thoroughly in sympathy with this

purpose, but I don't believe the situation warrants such a law and tiiat if enacted
into law it will do great injury to thousands of business institutions and business
men who are, and always have been, conducting their business honestly.
Under the language of the law I wouldn't know whether I was eligible to the pene-

tentiary or not if I remained director in the Marathon mills and the Wausau Sulphate
Fiber Co., and if I was a director in a lumber-manufacturing concern at Portland,
Oreg., and of another in Wisconsin, or in Alabama, I would have a like ignorance
as to my responsibilities. If I was a director in a small corporation manufacturing
hemlock and hardwood at some place in northern Michigan and a director- in another
small corporation manufacturing hemlock and hardwood in Marathon County,'Wis.,
would I be violating the law by continuing these directorships if the law went into

effect? I know there are thousands of business men engaged in industrial enter-
prises, especially in the lumber business, who occupy just this position. In fact,

I think the lumber business furnishes a larger number of illustrations and typical
cases than almost any other business.

I can see that there would be many and perhaps illegitimate methods of meeting
the difficulty and I am satisfied the law would lead to these methods. For instance,
what are called "dummy directors" would be selected. I know of one concern in
the lumber business that has I think only five stockholders and they are all directors.

The only way to qualify another person as director would be to assign him a share
or a few shares of the stock. If one of the directors in this company was also a director
in a lumber-manufacturing corporation a thousand miles away or a fejy miles distant,
he would have to resign and let this dummy director take his place in one of the
corporations.

Another method would be for one of the corporations to purchase the property
of the other corporation and probably such purchase would not of itself constitute
a violation of the antitrust statutes. If a Michigan corporation manufacturing hem-
lock and hardwood had timber holdings tributary and I was a director in this cor-

poration, and also a director in a corporation engaged in the same business in Mara-
thon County, Wis., the Marathon County corporation could buy the property of the
Michigan corporation, or an independent corporation could organize to buy the
property of each of the corporations. Such transactions are very common and are
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not made for the purpose of stifling competition, but for many other good and suffi-

cient reasons, nor woiild it be possible that such transactions could have any effect
to stifle competition unless they should embrace very large property interests and
engross a very large production of lumber.

I have the same feeling regarding interdictions and restrictions that I have referred
to as I have toward our system of protection. The evil effect of artificial and unnatural
restrictions upon trade and commerce can never be fully estimated. One great argu-
ment against protection, to my mind, is that no one can estimate all of its evil effects.

We can only see a few of them, and you know that I have been unalterably opposed
to protection for the last quarter of a century,, and never more opposed to it than since
I nave become interested in the manufacture of paper and in the lumber industry
through the ownershij) of timber lands.

I would appreciate it very much if you could inquire and see whether any sugges-
tions have been made to the committee having this bill in charge along the lines of

this letter. I don't know that I am acquainted with any member of the committee,
and I am writing to you because of my acquaintance with you, because you may help
in thrashing tliis matter out. If you think it would be of any avail to present any of

these suggestions to the committee, I would be glad to do it cither in a written state-

ment or by appearing before the committee and making these suggestions, which I

could amplify by the use of a little time.

. I know of many business men who are considerably concerned about these provi-

sions in the proposed laws and bills which you sent me and I am referring now to

country business men, not to financiers in the larger cities or men engaged in great

enterprises like those of the Steel Corporation. I think the provision regarding
interrocking directors in industrial corporations are not warranted by any evil that
now exists or that could exist in this country. I do think that interlocking directors

in banks and trust companies of large cities has been productive of evil, and also

interlocking directors of transportation companies and construction and supply com-
panies. Possibly some provisions can be framed up so that the evil things can be
reached without unjust interference with legitimate business. I thought that as to

member banks in the larger cities interlocking directors could be forbidden, making
the inhibition apply to, say, central reserve cities or something of that kind. That
would leave country banks free to carry on their affairs as they do now.

1 have thought that, as to industrial corporations, a provision might be framed up
that would iimibit interlocking directors in industrial corporations that were pro-

ducing more thaii a certain per cent of the total product of the country, say, 5, 10,

15, or 20 per cent, fixing it at at some point where there would be no danger that
the interlocking directors would bring about monopoly or unreasonable restraint of

trade.

I can only make a suggestion along this line as I have not thought it out. I apolo-

gize to you for this long letter and shall appreciate the consideration you can give it.

Yours, truly,

February 6, 1914.

Hon. Thomas F. Konop, M. C,
Washington, T). C.

My Dear Congressman: I overlooked one thing: I see by section 2 of bill No. 3,

to prevent certain persons from bqjng directors, etc., that a person who is a director in

any State bank or trust company is not eligible as a director in a member bank operat-

ing under the Federal reserve system. As I read it at first I overlooked this additional

inhibition. I thought that the inhibition rblated to common directors in two member
banks.

I am absolutely convinced that outside of central reserve cities all these inhibitions

are absolutely harmful and unduly interfere with the natural conditions of trade and
commerce, and that there is absolutely no evil in the country districts of the United
States that justifies such a law. I would suggest in the matter of dealing with inter-

locking directors in industrial corporations engaged in interstate business the line

prohibition might be based on the amount of capital stock of such corporations. As,

for instance, like this: That no person who is a director in one of these corporations

should be eKgible as a director m any other corporation where the capital stock of

either corporation exceeded $2,000,000, or where the aggregate capital stock of both
corporations exceeded, say, $3,000,000.

1 am only illustrating the amount of stock that would form the basis. Such a

provision could be so framed as not to excuse any other acts of either corporation that
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might constitute restraint of trade. It could be drawn so as to simply provide that

having common directors would not be per se in restraint of trade.

I don't believe the generality of country business men and bankers understand the

full scope and meaning of this proposed bill as it is now drawn, for if they did under-
stand it, it would arouse universal protest.

Yours, truly,

Neal Bhown.

Amend section 2 of tentative committee bill No. 3, H. R., "A bill to prohibit certain

persons from being and becoming directors, officers, or employees of certain national

banks or of certain corporations," by striking out section 2 and substituting therefor

the following:

Sec. 2. That from and after two years from the date of approval of this act, no person
shall at the same time be a director or other officer or employee in two or more member
banks of a Federal reserve bank under the Federal reserve act in any city having a
population in excess of 500,000 inhabitants, according to the preceding United States

census, and no private banker or person who is a director in any State bank or trust

company not operating under the provisions of said act shall be eligible to be a director

in any such member bank.
Amend section 4 of tentative committee bill No. 2, H. R., entitled "A bill to pro-

hibit certain persons from being or becoming officers or employees of national bankg
or of certain corporations," by striking out section 4 and substituting therefor the
following:

" Sec. 4. That if, after two years from the date of the approval of this act any two or

more corporations engaged in whole or in part in interstate commerce have a common
director or directors and the aggregate capital stock of Buch corporations exceeds- the
sum of ten million dollars, or if the aggregate product dealt in by such corporations
shall exceed ten per centum of the total product dealt in in the United States during the
preceding calendar year, the fact of such common director or directors shall be con-
clusive evidence that there exists no real competition between such corporations;
and if such corporations shall have been theretofore, or are, or shall have been by
virtue of their business and location of operation, natural competitors such elimina-
tion of competition thus conclusively presumed shall constitute a combination
between the said corporations in restraint of interstate or foreign commerce under the
provision of and subject to all the remedies and penalties provided in an act approved
July second, eighteen hundred and ninety, entitled, 'An act to protect trade and
commerce against tmlawful restraint and monopolies.'

"

Chicago, III., February 10, 1914-

Dear Sir: Inclosed please find copies of requests sent to stockholders for proxies
for annual meetings. You will note these requests are issued by the secretaries of the
companies and usually by order of the directors.
When the law proposed to prevent the election of interlocking directors is formed,

it should include a provision makuig it a penitentiary offense for the officers of any
company to send out circulars such as the inclosed with the name of any person
printed upon them; it should also contain a pirovision making it a penal offense for
the secretary, or any other officer of any company lio refuse to give a complete list of
the stockholders of any corporation to any stockholder who makes a demand for
same.

>l

By adopting pro\-isions such as outlined above minority stockholders will have
some chance to elect directors who will operate companies honestly and for the best
intere,st of all the stockholders.

Yours, respectfully,

S. F. Miller.

Proxy. No. preferred . No. common
Know all men by these presents, that I, do hereby constitute and appoint

RoUa Wells, Murray Carleton, D. R. Calhoun, R. H. Stockton, G. H. Walker, and C.
L. Holman, or any one of them, attorney for and in name, place, and
stead, to vote as proxy at a meeting of the stockholders of the Laclede Gas Light
Co., to be held at its office, Eleventh and Olive Streets, in the city of St. Louis, Mo.,
on Tuesday, February 17, 1914, between the hours of 9 o'clock a. m. and 12 o'clock m.,
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for the election of directore for the ensuing year and for the transaction of such other
business as may properly be brought before said meeting, and also at any meeting
to which said meeting shall be adjourned; according to the number of votes
should be entitled to vote if personally present at said meeting or adjourned meeting.
All former proxies are hereby revoked.
Witness band and seal, this——- day of 191—

.

Witness: .

The People's Gas Light & Coke Co.,
Chicago, January HO, 1914.

Inclosed please find proxy running to the directors of The People's Gas Light &
Coke Co. for use at the annual meeting of the stockholders to be held at the office of the
company in Chicago on the 10th day of February, 1914, in accordance with the by-laws
of the company, or at any adjournment of such meeting.

If unable to personally attend the meeting, will you kindly date and sign the at-

tached proxy in the presence of a witness and mail the same to the company in the
inclosed envelope?

Yours, respectfully,
The People's Gas Light & Coke Co.,

By L. A. Wiley, Secretory.

Proxy to vote.

Know all men by these presents, that I, the undersigned stockholder, do hereby
appoint Samuel InstiU, John J. Mitchell, James A. Patten, Edward G. Cowdery, and
James F. -Meagher, of Chicago, 111., and each or any of them, to be my substitutes and
proxies, with power of substitution for me and in my name and behalf, to vote at the
annual meeting of the stockholders of The People's Gas Light & Coke Co., to be held
at the office of the company in People's Gas Building, corner of Michigan Boulevard
and Adams Street, Chicago, at 11 o'clock a. m., on the 10th day of February, 1914,

and at any adjournment of such meeting, as fully as I might or could do wer^ I per-

sonally present at said meeting.
In witness whereof I have hereunto set my hand and seal the day of

,

1914.
[L.S.]

Witness, .

[Proxy. Northern States Power Co. Annual stockholders' meeting February 16, 1914.]

Know all men by these presents that I, the undersigned, being the owner of -

shares of the capital stock of Northern States Power Co., do hereby constitute and ap-

point H. M. Byllesby, R. J. Graf, and W. J. Maloney, or either or any of them, my true

and lawful attorney in my name, place, and stead, to vote upon the stock owned by me
orstandinginmyname, as my proxy, at the annual meeting of the stockholders of said

company, to be held at the office of the company, 394 Du Pont Building, in the city of

Wilmington, Del., on the 16th day of February, 1914, or on such other day as the

meeting may be thereafter held, by adjournment or otherwise, according to the

number of votes I am now or may then be entitled to cast, hereby granting my said

attorney full power and authority to act for me and in my name at the said meeting

or meetings, in voting for directors of said company, or otherwise, and in the transac-

tion of such other business as may come before the meeting, as fully as I could do if

personally present, with full power of^substitution and revocation, hereby ratifying

and confirming all that my said attorney or substitute may do in my name, place, and
stead.

In witness whereof I have hereunto set my hand and seal this day of February,

[SEAL.]

Witness,
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[Notice. Annual meeting of stockholders. Northern States Power Co. February 16, 1914.]

The annual meeting of the stockholders of Northern States Power Co. will be held

on the 16th day of February, 1914, at 10 o'clock in the forenoon of that day at the

office of the company, 394 Du Pont Building, in the city of Wilmington, State of Dela^

ware, for the purpose of electing a board of directors and receiving and acting upon
the reports of the officers, and for the transaction of such other business as may properly

come before the meeting.
In accordance with the laws of the State of Delaware, no stock can be voted on

which has been transferred on the books of the company within 20 days next pre-

ceding this election.
Robert J. Gkap, Secretary.

Dated February 3, 1914.

[Alabama, Tennessee & Northern Railway. John T. Cochrane, president.]

Mobile, Ala., February 16, 1914.

Hon. OscAE W. Underwood,
Washington, D. C.

My Dear Mr. Underwood: I understand there is a bill pending in the Judiciary

Committee of the House of Representatives which if passed would make very drastic

changes in the present antitrust act, and while I assume that the leaders of the House
would not permit a law to become effective that would be as far-reaching as I am told

the first draft of this bill is, I am taking the liberty as one of your friends of asking

you to give the matter special attention with a view of not allowing anything to go

into this bill that would practicEtlly destroy all possible markets for small industrial

plants or short railroads, the sale of which in many instances to some larger corporation

not at all in direct competition would very much enhance the efficiency of the enter-

prise and its benefit to the public.

While we do not contemplate a sale of our property, and wish to keep it as it now
is, a strictly independent enterprise, which you probably know was conceived and
carried out by native Alabamians until we now have about 200 mUes of railroad in

operation, I feel from my experience that a law which does not allow combination or

sale under any circumstances, even if there was only 1 or 2 per cent competition, or

very indirect competition, would result in loss to the public and accomplish no real

good.
For example, in the case of railroads it has generally been regarded as lawful for a

raihoad company to acquire a branch or connecting line where the dominating char-

acteristic of the acquired line was that of a feeder or connection, and the mere fact

that there was a very small amount of competition between lie two lines as to unim-
portant traffic would not render the acquisition unlawful.
But the bill now under consideration, as I understand it, appears to prohibit any

agreement which operates to prevent competition in transportation or which operates
to bring, about any arrangement by which free and unrestricted competition is pre-

vented. Apparently the amount of the competition is immaterial. Therefore the
result would seem to be that no railroad conipany could acquire another railroad if

there was any competition whatever between them, and the fact that the amount
of competition was infinitesimal would not seem to relieve the transaction from its

illegal character. The same result would seem to follow in connection with the con-
solidation of two small industrial enterprises or the acquisition of one by another.
The resulting combination might not control as much as 2 per cent of the total output
in a particular line of business, and yet if the two enterprises had theretofore been in
competition the extinguishment of that competition would seem to violate the pro-
visions of this bill, although they would not violate the antitrust act as it stands.

I would appreciate it if you would write me explaining what the biU does mean,
and which I shall keep confidential if desired, and whether it will be passed in a way
that it could be construed, for instance, that it would be unlawful for some large sys-

tem of railroad not reaching Mobile^ or in fact being two or three hundred miles from
Mobile, to make an arrangement with our road by which they could get an entrance
into Mobile, either by purchase or trackage arrangement. You can readily see if we
could put the Illinois Central or some omer big system into Mobile what it would
mean to this port, and yet the Illinois Central in no way competes with us, unless it

is infinitesimal or indirect. Certainly there would be no direct or general competition.
I would appreciate it verjf much if you had the time to give me a general outline

of what you think about this, and any assistance that you can conaistently give in
looking after our side of the matter, as well as the other side, will be appreciated, and
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if you think it advisable for me to take this matter up with Mr. Clayton, chairman of
the committee, or any others, I should be very glad to do so, but until I hear from you
I probably will not write any one letters, for I am sure you can better advise us in the
matter and can say whether or not there need be any alarm, etc.

•I am interested, as you know, in getting additional capital to complete my road.
A little more capital would put ua on the north end into the Birmingham district and
give us a connection with two additional systems of railroad which do not reach the
port of Mobile, and on the south would enable us to build about 30 miles of gap between
our present terminals and our main line, which we now have to cover over the rails

of the Southern Railway. It is very desirous for us to get in here over our own line,

and I think that you, with your general knowledge of affairs, will appreciate that
Buch an independent line as mine is a benefit, not onljr to the port but to the whole
State of Alabama, and I certainly hope that Congress will soon declare itself in a way
as to give such confidence as will result in the financing of such undertakings as mine
and others which are legitimate and are not in any way speculative or against the
spirit of law or honesty.

Yours, very truly,

John T. Cochrane.

[Seth Low, 30 East Sixty-fourth Street, New York.]

February 17, 1914.

Hon. Henry D. Clayton,
Chairman House Judiciary Committee, Washington, D. C.

My Dear Judge Clayton: I have not forgotten your request that I try to put some
of my suggestions in writing, but I have not been able to do so before to-day.

So far as the definitions bill is concerned, I greatly hope that it will not be pressed.
In its present form, as I outlined in my testimony, the effect of it would, in my judg-
ment, be disastrous. So far as definitions relate to offenses already pointed out by the
Supreme Court as constituting evidence of monopolizing, further definition is evidently
unnecessary. If the bill were to go beyond these things, as the pending bill does, I

can not see how it is to escape either or both of two dangers. Such a bill is substan-
tially certain to write definitions which will result in litigation before it is authori-

tatively known what they mean. It is equally sure, in my judgment, that definitions

broadly framed are likely to have very unintended results. In this connection I

venture to call your attention, on the chance of your not being familiar with it, to a
speech made hy Senator Piatt, of Connecticutt, when the Sherman bill was under
consideration. (21 Cong. Rec, pp. 2729-2731.) This speech, I think, was influential

in determining "the Judiciary Committee of the Senate at that time to put the Sherman
Act in its present general language and to avoid more particular definition.

In regard to Mr. Bartlett's bill (H. R. 1873), I am not enough of a lawyer to attempt
to rewrite the bill, but the general idea which I tried to express at the hearing in
delation to trade-unions and farmers' cooperative associations, it seems to me, to be
properly expressed should be in some such way as this:

That trade agreements between employers and persons employed, or seeking employ-
ment, with the object of regulating hours of labor, wages, and conditions of service are,

and are hereby declared to be, lawful; but when persons employed or seeking employ-
ment, by virtue of any arrangements, agreements, or combinations, directly interfere

with the free transportation or sale of merchandise in such a way as to constitute such
a restraint of trade as is forbidden by law, such restraints of trade shall be subject to

the same laws affecting restraints of trade as apply to .business corporations.

That cooperative societies or associations of farmers formed primarily for the purpose
of enabling their members to purchase their supplies in comrnon, and to sell their

products in common, and based upon the agreement of such members to give all of

their business to such cooperative associations are and are hereby declared to be
lawful; but whenever such cooperative societies or 'associations, as such, practice

monopolizing or any other restraint of trade which is forbidden by law, such societies

or associations shall be subject to the same laws affecting restraints of trade as apply
to all business corporations.

Cooperative societies or associations organized primarily for the purpose of buying
household supplies, or any other articles needed by their members, and based upon
the agreement of such members to give all of their business to such societies or asso-

ciations are, and are hereby declared to be, lawful; but whenever such cooperative

societies or associations of consumers, as such, practice monopolizing, pr any other

restraint of trade which is forbidden by law, such societies or associations diall be
subject to the same laws affecting restraints of trade as apply to all other business

corporations.
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The foregoing Buggestions indicate clearly enough, I hope, for your purpose the
line of distinction which seems to me ought to be made. It ought not to be an offense

either for laboring men or for farmers to organize in the only way that is possible for

success, in order to enjoy the right of collective bargaining; but, when so organized,
if, in their collective bargaining, they offend against the laws forbidding monopoUaa-
tion, I do not see how they can be exempt from such laws without creating classes in

America in a way which heretofore has never been recognized.
I am not well enough versed in the law to understand the effect of saying, in the

law, that the relations between employer and employee constitute a personal and not
a property right. The right of organization, the right of collective bargaining, the
right to strike, all of those things do seem to me to be personal rights. Any indirect
restraint of trade springing from the exercise of these rights appears to me to be inci-

dent to their eujoyment; but if such rights were to be exercised with the express pur-
pose of restraining trade, I am not clear that this should be permissible.
In the same way I speak with great reserve on the subject of injunctions. In the

past, as I said in my testimony, I think labor has had a real grievance. Some lawyers
with whom I have talked think that the remedy is to be found in enforcing reasonable
rules regarding the duration of ex parte injunctions, and in providing for prompt hear-
ings, and for the determination by some one other than the judge making the injunc-
tion of contempt proceedings brought thereunder. I submit this suggestion without
any personal recommendation upon the subject.
Thanking you for the full opportunity which you have given me to express my

views, I am, my dear Judge Clayton,
Yours, very truly.

Sets Low.

[M. J. WhittaU.]

New York, February 18, 19U.
Hon. Henry D. Clayton,

Chairman Judiciary Committee, Washington, D. C.

Dear Sir.: The writer appeared before you recently in reference to the matter of a
uniform resale price, and incidentally there fell into his hands reports of the hearings
on other bills, among which I was interested in the feature of one bill which made it

compulsory to sell every distributor at the same price.
It occurred to me that this woidd result in considerable embarrassment to us at

certain seasons of the year. We have probably pursued the policy set forth in the
proposed bill more strictly than anyone in our industry. In fact, we think we are
the only one in our industry to have a uniform price in every retail dealer, regardless
of size, after they have qualified as retail dealers.

However, twice each year we go through our lines and discard a certain number of

patterns to make room for new ones. The stock of these patterns is disposed of at the
best obtainable price to some one or more retail dealers. The cut would usually be
least 10 per cent. All the patterns included in these sales have in all probability
been sold at the higher price up to within 24 hours of our decision to clean them out.
Would you construe this as being a violation of the proposed law? We do not see any
possible way to improve upon our present methods.

I can appreciate the evil that your committee is trying to reach, but it appears to
me that it will bear more heavily on those who are endeavoring to conduct their busi-
ness along right lines than on the few offenders.

Yours, very truly,

M. J. Whittall,
Per A. W. Coll, Agent.

[The Fruit Auction Co., 200-202-204 Frantlin Street. Victor K. McElheny, jr., president; A. A. Hutch
inson, vice president.]

New York, February 19, 1914.
Hon. Henry D. Clayton,

House of Representatives, Washington, D. C.

Dear Sir: I desire to write to you regarding the new antitrust bills now pending
before Congress.

Attitude of business men.—The press has stated that these bills are administration
bills; also, the administration has stated (a) that until recently very few business
men have communicated with the administration regarding the bills, although the



, TBUST LEGISLATION. 1307

administration desires to hear from all business men; (6) that recently a number of
business men have communicated with the administration regarding the bills, from
which the administration has deduced that business men have discounted the legis-

lation and that the measures in a general way met their approval. The press also has
stated that the administration has declined to wait until the United States Chamber
of Commerce would have a referendum in regard to these bills. That body asked the
administration to defer action until the chainber of commerce could secure the answer
of 300,000 business men regarding these bills, but the administration has stated that
it intended to pass the bills without further delay.

I desire to respectfully say that if the administration thinks the business men are
not keenly interested in this legislation the administration has been greatly misin-
formed. Only recently have business men been able to secure copies of the bills,

and therefore it is only recently that they have been in a position to "wake up" in
regard to the matter. Business men have not yet realized that these bills are in fact
tot the suppression of business rather than for the suppression of trusts. In fact,
some business men feel rather stunned at the attitude of the administration and think
that possibly it is no use to give the administration any advice in regard to the matter
since the administration is determined to pass the bills regardless of their effect on
legitimate business. The excuse for haste seems to be to permit Congress to adjourn
June 15.

Regarding this matter, I desire to say that the currency and tariff legislation just
enacted as compared with this antitrust legislation were very simple problems.
It must be remembered that the currency and tariff bills enacted have been the
result of many years of discussion. In fact they were discussed long before anti-

trust legislation was thought of. Currency legislation has been a bone of contention
since the beginning of the Government and any number of tariff bills have been
before Congress from time to time with the resultant public discussions. The currency
and tariff legislation recently enacted are the final result of many years of thorough
public discussion. In regard to both the currency and tariff legislation it must be
remembered there have been commissions appointed with large powers that made
extended investigations boHi here and abroad covering extended periods of time.
So that the attitude of the administration in asking for the business men to express
their views on the one hand and then declining to wait for the United States Chamber
of Commerce to get the views of its members in regard to this important legislation

on the other hand is simply inexplicable. Surely these antitrust laws at least require
the same serious consideration that has been given to* the currency and tariff legisla-

tions.

Trade commission bill.—I think it will be admitted that it is an advantage to have
as few laws as possible and to bring within the laws as few individuals as possible
providing, of course, the rights of others can be respected. This trade commission
bill takes in every business concern in the country and puts upon the shoulders of a
comnussion of five men the regulation of practically the entire Business of the nation.

I think it will be conceded that the Interstate Commerce Commission is a sadly
overworked body and the duties it is proposed to confer on this new trade commission
are a mere drop in the bucket compared with the duties conferred on the Interstate

Commerce Commission.
As the bill embraces all the business of the country I think it will be conceded

that only about 10 per cent of the business concerns can possibly receive any attention

from the commission. With respect to the other 90 per cent the commission will

have absolutely no interest in them, or in any reports or data received from them.
Why, tiierefore, burden the commission with the care of this 90 per cent? This
will lead to the evil that the commission will have information in regard to a lot of
small concerns that are not of any public interest and this information will be at the
mercy of rivals in business and other interested people (including larger concerns)
and great harm will come to a great number of small concerns. The reports and data
received will be more or less public documents because it is absolutely impossible to

say that where a commission receives information that it is not public property.

Some individuals who are interested will get these facts (I do not care how well you
guard them) and use them to the detriment of the company reporting. It seems to

me that there is a line that can be drawn and that line is that no concern should be
brought within the act that is not doing a business of public interest and it could be
well said that a concern which has a gross annual income of less than say $3,000,000

is not a concern that is of public interest. I believe the use of the words '

' gross annual
income '

' is better than the use of the words '

' gross annual business '

' in that the former

are fixed and known as in the income tax requirements whereas the latter will

require judicial interpretation.

74414—VOL 2—14 16
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Another thing, I feel confident that the trade commission bill as it stands is uncon-
stitutional. I do not believe the Constitution permits a commission solely for the
purpose of "smelling around." I think that is contrary to the spirit of oui institu-

tions. When this coimtry was first settled and government was first inaugurated
we had a great number of political offenders. That is, people who had done things
which were not considered to be immoral in themselves. In the administration of

our laws we do not permit a man to go into another man's home in order to "smell
around." It must be shown that the defendant has committed a crime or is about to
commit a crime. So in regard to the trade commission bill, imless it is in furtherance
of a decree of the court or unless it is shown that the defendant has committed a crime,
or unless the commission's proposed inquisitorial powers come within the police
power of the State, I do not believe the courts will permit a committee entering into
a man's business just forthe purpose of "smeUingaround." Take the administration
of our criminal laws. You ordinarily can not interrogate a man about something
not connected with the thing for which he is being tried. You ordinarily can not
go through the history of his fife and bring up things to his prejudice, and so I think
the courts will draw a halt on this legislation, being zealous to protect his private
affairs from undue publicity. Another thing, I have very serious doubts whether
the part of the act which says that the doctrine of res adjudicata shall apply to a
party where by the nature of the case the other party is not equally bound, is uncon-
stitutional.

Trade relations bill and the Sherman law definition bill.—It seems to me that the
Sherman Act as at present constituted includes within its prohibition every act that
should properly be prohibited. It includes within its prohibition all unfair prac-
tices and anything that is unreasonable or detrimental to the public. The Sherman
Act has been on the statute books since 1890, and it has only recently been defined
so that business men understand what it means. The new legislation proposed
leaves the Sherman Act unchanged, but adds other matters that will take years of

litigation to determine their effect, and will consequently add years of further busi-

ness uncertainty. Uncertainty is one of the things that the administration has
desired to abolish, but it seems to me you are courting further uncertainty if this

legislation is enacted. I think it is conceded that unfair practices should be cut out.

No one now advocates such things. At the same time you should not legislate against
something that is not prejudicial to the public interests or that is not unreasonable.
The courts in interpreting the Sherman Act have stated that in its interpretation
it would apply rules of reason. . It seems to me there can be no serious quarrel with
such a doctrine. In a recent decision Mr. Justice Holmes has restated the rule. In
Nash V. United States (229 U. S., 373) the court (Mr. Justice Holmes writing the
opinion) said: "Those cases (the Standard Oil and Tobacco Trust cases) may be
taken to have established that only such contracts and combinations are within the
act as, by reason of intent or the inherent nature of the contemplated act, prejudices
the public interest by unduly restricting competition or unduly obstructing the course
of trade."

If the new legislation is an attempt to eliminate the rule of reason, or in other words
to legislate that a reasonable thing shall be considered to be illegal, it seems to me
that you are simply at great effort marching up hill in order to march down again.
You might as well attempt to declare that the golden rule is unreasonable or that

it is illegal to attempt to bring about the brotherhood of man.
What assurances do you have that the Supreme Court will not apply the rule of

reason to this new legislation if it is enacted? If it does, then you are just where you
are at present, only with the added disadvantage that we will have injected into busi-
ness years of uncertainty before such a decision has been handed down. I do not
believe there is much doubt that if the proper case would be presented to the Swpreme
Court it would decline to declare illegal a reasonable thing, notwithstanding the
administration's attempt to enact the contrary. In fact^ the application of the rule
of reason is in a broad sense merely an application of the golden rule.
We have been accustomed to look to the Commonwealth of Australia for anything

radical in the line of legislation. In 1910, with the Sherman Act before them, they
passed a new antitrust act. They called it a "trade preservation act," and in that
act it is a defense to a suit if the act complained of is not a detriment to the public or
is not unreasonable. I have not been able to find whether they have a trade com-
mission. I doubt it.

Under the proposed legislation no agreement whatsoever, whether reasonable or
unreasonable or whether a detriment to the public interests or not, can be- entered
into between different concerns. The absurdity of such a doctrine is shown by the
following:
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The businees of this company is the selling of fruits at public auction. All the
California fruits that come to this city are sold at public auction on Erie Railroad
Pier 2 North River. There are at present three auction companies. They begin
the sale in the morning at 9 o'clock and sales often continue without interruption
until 5 in the afternoon. In order to give the clients of each auction company a
square deal the auction companies rotate as to position. That is, say the company
selling first Monday will sell second on Tuesday and will sell third on Wednesday,
etc. That arrangement is absolutely necessary in order to be fair to all. Other-
wise, as it is an advantage to sell first, we would have three sales going on at the same
time and the buyers would be divided up betweenthe three sales and it would be
impossible to secure the market value of the goods.

If the above legislation is enacted it would be impossible for those tliree companies
to have such a reasonable arrangement. They will be compelled to hold their sales

in different parts of the pier at the same time instead of one continuous sale in the
one auction room, to the great detriment of the farmer and the buyer. Of course, to

merely state the foregoing is to show the absurdity of any law interfering with such
cooperating. Doubtless you will say that no court would declare such cooperating
illegal and doubtless that that is so, but it would only be because of applying the
rule of reason to this new legislation, in which event I ask as above, What then
becomes of the new legislation?

All sorts of cooperations throughout the country will be illegal if the proposed legis-

lation is enacted into a law. There is a wave of cooperation throughout the country
and nearly all of it is reasonable cooperation. All farmers' organizations as well as

all business organizations will have to cease in their cooperation. To say that -busi-
ness men are opposed to any legislation which means the death of legitimate business
is stating a very simple proposition. In fact, I believe that if you pass laws that say
that business men can not cooperate reasonably in their business and if you apply
those laws impartially you will send a large portion of the business men totthe peni-
tentiary. I should think the administration would hesitate before they would stand
sponsor for such unfair legislation.

Yours, very truly,

VicTOE K. McElheny, Jr.

Hon. Henht D. Clayton,
Chairman Judiciary Committee, House of Representatives,

Washington, D. C.

Dear Sir: I am very much interested in the trust legislation now being considered
by the Judiciary Committee of the House of Representatives, but as a temporary
indisposition prevents my appearing before your honorable body, I beg to submit
the following statement in the hope that; it may be of service in the important work
that you are now undertaking.
The President has read to Oong^ress his message on " trust legislation. " He suggests

that bills be introduced prohibiting " interlocking directorates," making individuals

liable for the acts of corporations, suggesting a commission to assist corporations to

keep within the law, and a bill giving definitions of the acts which it is intended to

prohibit by the Sherman law.

. This last measure is an especially wise one, if it is drawn with such care that its

provisions can not be misunderstood. Business has been between "the devil and
the deep sea." If corporations did not comi)ete they would be punished, and if

they competed too much they would be punished, and just exactly how far they
must compete no man knew. The drafting of a law which will make this clear will

require gfeat business as well as legal knowledge, and unless care is exercised our

last condition may be worse than our first.

Generally, however, every good citizen will greet the suggestions made with
approval. Whether the Sherman law in its origin was wise or not is no longer a living

"question. It is the law, and all good citizens are and have been anxious to comply
with it. The present activities of Attorney General McReynolds show a wise and
statesmanlike grasp of the principles involved and of his duty. He is seeking to aid

corporations and individuals to so adjust their affairs as to be within the law. Let
there be no mistake. The business men of this country have been willing and anxious

from the first to obey the law, but no one knew what the law was. On every question

that has been raised lawyers, judges, courts, and even the court of final resort, the

Supreme Court of the United States, has been divided. When such supreme author-

ities can not agree, how is it possible for a layman to decide or to decide correctly the

many questions involved? Business must continue, and corporations and business
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Oien, driven by the necessities daily presented to them, have been unable to wait for

decisions of courts of the last resort before taking action.

Will you pardon me if I make one suggestion? In no debate that has taken place
has it ever been pointed out that a distinction should be made between commodities
consumed in our own market and commodities that we export. It may be wise to"
pass laws the operation of which will depress the price of commodities consumed at

home, if we believe that by so doing we will benefit the great mass of our citizens; but
is it wise to use the same machinery to depress the price of commodities that we export,

because this means that the amount of commodities which we receive in return from
foreign countries will be lessened and thereby the whole of our people will be to that

extent injured? Two commodities in particular may be noted^copper and cotton.

In each case we export 65 per cent of our product. The application of the principles

of the Sherman law in the case of copper is exactly the opposite of the methods of the
German Government in the potash case. The German Government recognizes that a
reduction in the export value of a commodity, of which it holds a natural monopoly, is

an injury to the whole people, and therefore it legislates to prevent undue competition
and makes the producers combine to maintain prices. We, on the contrary, make it a
criminal offense for our producers to consult and make any agreements in regard to the
reduction of production or the regulation of the prices of copper. The result is that

we give from 3 to 4 pounds of copper which we export in exchange for 1 pound of tin

which we import. Now, it does not cost any more to produce the tin than it does the
copper; but the owners of tin mines recognize that their supply is limited, and they
insist upon receiving full values.

It is evident that there is a great difference existing between mines and our other
great sources of natural wealth—our fields and our forests. You may overwork the
land untU its fertility be destroyed, but this can readily be restored. You may cut
down your forests, but they can be regrown in a generation. Once you exhaust a
mine, however, it is gone forever. To the common mind, our deposits of coal, iron,

copper, lead, zinc, etc., seem to be so enormous as to be infinite; but "60 years is

but a day in the lifetime of a nation," and no man can to-day point with certainty
to a supply of the ore of any metal which wiU last more than 60 years it consump-
tion continues at its present rate and no new supplies be discovered. Is it not, there-
fore, worthy of the attention of the President and of Congress that special steps should
be taken to safeguard our mines and save for our children's children some part of this
natural wealth that we are now giving away to foreigners?
In the case of cotton the condition is much the same. The increasing demand for

cotton goods readUy absorbs the continually increasing product of the world. Sixty-
five per cent of each of our cotton crops is exported. The people interested in lie
production of cotton compare as ten to one to the people interested in the manufac-
ture of cotton. The methods employed in marketing tnis crop in the past have been
such that the fanner and planter have been forced to receive less than the economic
value of their cotton. The great bulk of the tenant farmers have made but a scanty
living, and often the result of 12 months' work of themselves and family was a debt
and not a profit. The writer has always regarded this as a serious evil. The stability
of government depends upon the man owning and living on the land being satisfied.
The farmer it the foundation upon which society rests. Men engaged in transporta-
tion, in nianufacturing and distributing are mere adjuncts to me man who works
directly with the powers of nature in producing the real things upon which we depend
for our existence.
The Sherman law has been used with great strictness to prevent the farmers and

planters of the South obtaining a reasonable price for their product. The writer,
after careful investigation, is convinced that the manipulation of the so-called cotton-
indictment suits cost the South at least $100,000,000, of which $65,000,000 was a
loss to the entire Nation.
These so-called cotton-indictment cases have been settled in pursuance of the

wise policy of the present administration by the Government suggestii^ and accept-
ing a plea of nolo contendere and the imposition of a small fine, Sius disposing of flie
cases without making a distinct precedent. This is fortunate. To consider these
cases as a precedent for the future would be an actual misfortune to this country;
and if there be any doubt on the question, it is one of the points that the President
and Congress should consider and clear up. The facts are these:
The cotton crops of 1906-7, 1907-8, and 1908-9 were unusually large, and being

in excess of the consumptive demand stocks increased. It has long been the cus-
tom of the cotton trade to begin in December of each cotton year to sell, or make offers
to sell, cotton for delivery during the months of the ensuing season, thus "offering to
sell the bear's skin before the bear was killed

. '
' This merry game went on in the wintei

of 1908 and spring of 1909 to such an extent that cotton was actually offered for delivery
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over the cotton year 1909-10 as low as 8i cents. This price, though not the loweat
monej; record in the history of cotton, was economically one of the lowest, because
when in 1897 cotton was quoted as low as $28 a bale, say 5.6 cents a poxind, 1.14 bales
of cotton would buy 100 bushels of com and a barrel of pork; whereas at the price of

8J cents it would have taken two bales of cotton in 1909 to buy 100 bushels of corn
and a, barrel of pork.

Generally about 60 per cent of each cotton crop is sold in the months of September
and October; and as the manufacturers can not buy this amount, the balance is

bov^ht by merchants who carry the cotton for delivery to the spinners in the latter

part of the year. To save themselves from market loss, they make on the various
exchanges of the world what they call "hedge sales"—that is, they sell cotton for future
delivery, and when the real cotton which they have purchased "is sold they buy back
these contracts. The result is that in September and October of each year there is a
heavy pressure on the exchanges, during which time the quotations on the various
exchanges are naturally depressed; and later in the year, when the "hedge sales"

are being bought back, the excess buyingpower tends to advance the price.

A number of individuals and firms, noting this tendency, have for a long time made
a business of buying contracts in the fall and carrying them to resell in the spring; and,
of course, the operation of these buyers is as legitimate a part of marketing the cotton
crop as is the selling of "hedges" by the merchants. The operation is similar to if

not identical with the methods employed by the Lloyds Insurance Co., where a
great risk on the part of a merchant is divided between a number of insurers, each one
taking a small part.

The gentlemen who were afterwards indicted in the cotton cases were, with one
exception, usually engaged in this business, and in the spring of 1909 were the prin-

cipal buyers. Later m the year it developed that the farmers, discouraged by the
prices, which were much below the cost of production, were not employing the usual
care in preparing their crop, and the natural conditions were such that careful observers
were convinced that the crop was going to be a very small one. Spinners and spec-
ulators, however, had become accustomed to large crops and low prices, and, resisting

the tendency of the market to rise, continued to make offers to sell at low prices untu
the market was what is technically called "oversold." The result was that by Sep-
tember and ..October prices had advanced to 12J cents, and, when it became clear to

everyone that the cotton crop was going to be not only a small one, but a disastrously
small one, prices advanced by December to 16J cents in all the markets of the world;
and this adVance applied to Brazilian, Egyptian, and Indian, as well as to American
cotton. The more conservative of the "hedge " buyers sold their cotton in December;
but some of the more optimistic went on pyramiding their paper profits, so that in
January, when there was a flurry in the stock market and credit became difficult to

obtain, the bears made an attack upon the market, put down prices, and called on
the most prominent bull for margins to which he was unable to respond. The forced
sales made for his account broke the price of cotton on the New York Cotton Exchange
about $15 a bale, while the actual cotton in the markets of the world fell only about
$2.50 a bale. The operator effected a settlement with the leader of the bear faction;

but the bears, emboldened by their success and hoping to find other operators in a
similer condition, pursued their tactics of making offers to sell; but the price in
New York was so much below the price in any other part of the world that orders
from all over the world came into the market, with the result that prices were promptly
carried back to their old level, and the bears found their last position worse than the
first. They had made heavy contracts for delivery at prices which showed a heavy
loss, and they .were unwilling to take their medicine and pay up. As almost invari-

ably happens when bears fail in their attempt to destroy the value of some one else's

property, they "squealed." For some reason or other the community always expects
the bull to pay up, but regards it as quite the proper thing for the bear to lay down
on his contracts and to evade them if he possibly can.
In this case the bears promptly applied to the then Attorney General and he

turned over the whole power of the Government to their assistance. Detectives and
Assistant Attornejrs General were sent to New York, where they sought, by offers of

immunity, to obtain evidence upon which to base indictments, and such indictments
were obtained. The allegations in the indictments bore little or no relation to the
actual facts in the case, but were presumably intended to present a question of law,

which was raised by demurrer.
The circuit court of the United States decided the demurrer against the Govern-

ment. The Government then appealed to the Supreme Court and that court, by a

divided bench, found that the court below must have assumed the indictment to

aUege as a fact that the defendants had conspired to buy up and control the entire

crop of cotton and to withhold it from the market until they could receive undue and
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monopolistic prices; and, furtiier, that the court below had then found that such acte

did not constitute a breach of the Sherman law—a finding which one lawyer is reported

to have said was equivalent to "finding that the judge of the court below was a con-
genital idiot."

The case being again sent to the court below, the new administration abandoned
the old indictments, and, following certain language in the decision of the Supreme
Court, obtained a new indictment, on the accusations that the defendants bought
from speculators (defined to be persons not having the cotton which they had agreed

to deliver) knowing that the result of such purchases would be that the speculators

would be forced to go into the market and buy cotton in competition with the regu-

lar consumers and fbat this competition would result in prices above the normal and
fair prices. No consideration was taken of the acts of the bears, or the effect of their

action in making offers to sell in case these offers were not accepted. Of course, if the
bears can go on making offers to sell at constantly lower prices, and bulls do not dare

to accept these offers, because of the Sherman law, our farmers and planters in the

South will have to be content, as they were in the past, with a bare hving, for their

prices will be adjusted for them by the foreign spinners and their agents.

I suggest that while you are clearing up the Sherman law, it will be very well to

clear up this point and take note of the fact that the reasons which apply the law to

articles which we consume ourselves do not apply to articles which we sell abroad.

One good result of the contest has been this: The clique that for many years con-
trolled the New York Cotton Exchange has through the force of public opinion been
largely deprived of their power. So much public attention was called to the exchange
and its methods that it no longer dares to attempt the worst of the evils familiar in the
past. The high prices for the two years 1909-10 and 1910-11 added so greatly to the
wealth of the South and so firmly established the credit of many farmers and planters
that the old and wasteful method of marketing has been much changed. Fairer and
more normal prices have been obtained, especially for the unprecedented crop of

1911. Think of it. Attorney General Wickersham indicted the defendants because
the price of 16^ cents was made for American cotton against a crop of 10,500,000 bales,

when the world took a 16,000,000-bale crop and paid up to 13* cents. Some time the
South will appreciate the work that has been done for her, and will in some form show
her appreciation and esteem for Frank B. Hayne, Eugene Scales, and William P.
Brown. In the meantime, the United States Goverimient is the richer for the fines

imposed upon these gentlemen, and the poorer in that it has made an unwise, unjust,
and unfair application of the Sherman law, and has committed an act of injustice in
punishing individuals for seeking to maintain an economically fair and equitable
price for cotton against the efforts of those who sought to arbitrarily depress it.

Robert M. Thompson.

The Chamber of Commerce. C. W. Hobson, president: T. E. Jackson, first vice president; H. A. Olmsted,]
second vice president; J. E.Babcock, secretary; A. v. Lane, treasurer. Directors: W. E. Greiner, Jno.
W.Philp, Jas.
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Dallas, Tex., February 19, 19U.
Hon. Hbney D. Clayton,

Chairman Judiciary Committee, Bouse of Representatives, Washington, D. C.

Dear Sir: The chamber of commerce of the city of Dallas respectfully protests
against certain portions of the bill introduced by you, and referred to the Judiciary
Committee, of which you are chairman, being entitled "A bill to supplement an act
to protect trade and commerce against unlawful restraints and monopolies," approved
July 2, 1890.

f
>

fv

The portions to which we desire to object may be found in section 9, iu which it

•is said:

"That it shall be deemed an attempt to monopolize trade or commerce among the
several States, or with foreign nations or a part thereof, for any person in interstate
or foreign commerce to discriminate in price between different purchasers of com-
modities in the same or different sections or communities, with ttie purpose or intent
to thereby injure or destroy a competitor, either of such purchaser or of the seller:

Provided, That nothing herein contained shall prevent discrimination in price be-
.tween purchasers of commodities on account of differences in the grade, quality, or

quantity of the commodity sold, or that makes only due allowance for difference in
the cost of transportation."
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We submit that the language of section 9 ia too sweeping It in effect provides
that it is a crime to attempt to monopolize trade or commerce among the several
States, or with foreign nations, or a part thereof, for any person in interstate or foreign

commerce to discriminate in price between different purchasers of commodities in
the same or different sections or communities with the purpose or intent to thereby
injure or destroy a comjjetitor, either of such purchaser or of the seller. It then be-
comes necessary to inquire what would be 'deemed an intent to injure. If one com-
petitor by lowering the prices" should take away a customer from another competitor
it would be an injury to that competitor from whom the customer is taken. That legal

maxim, we presume, will obtain in construing the bill, that everyone is presumed
to intend the necessary consequence of his own act. When by lowering his price he
takes a customer from a competitor, he thereby injures that competitor to the extent
of that customer's patronage, and is guilty of the crime denounced by this section of

the bill.

Assuming that the quality and quantity are the same of the goods sold, there is but
one condition that this section will permit the merchant to consider in the matter of

fixing the prices, and that is the freight rates. Yet, it is known in the comniercial
world that there are many items apart from the freight rates that must be considered
in determining whether there is a just or unjust discrimination in the matter of prices.

All of the constitutional and legal restrictions against railroads and common carriers

discriminating make this necessary distinction. Those provisions of the constitution
and statutory law of the various States do not seek to prevent discrimination, but only
unjust discrimination. They leave the courts to determine whether the facts upon
which the discrimination is sought to be based make it just or unjust. It is impossible
for any legislative body, however great its wisdom, to anticipate all the conditiona
that ought to be considered in passing upon a question of that character. The mer-
chant himself can not always anticipate some of the factors that he must consider in

fixing prices. To arbitrarily limit him to the differences in freight rates as the only
condition that would justify a difference in prices is not believed to be conducive to

public good, or prevent the kind of monopolies that the bill seeks to punish.
It will be noted that the part to which we object can be eliminated without in

any sense affecting that portion of the bill which seeks to make the lowering of prices

for the purpose of destroying competition a crime. We limit our criticisms to that

Eart which makes the lowermg of prices with intent to injure criminal, because wia

ave shown that no customer can be taken away from another competitor without
injuring that competitor, and applying the maxim that everyone is intended to pre-
sume the necessary results of his own actions, the competitor thus securing a customer
would be presumed to intend to injure the competitor from whom the customer is

taken.
We do not believe that this is the object of the author of the bill, and feel that in

making this protest that as soon as his attention is directed thereto he will not insist

on the portion to which the objections are made.
It will be noted that our criticisms of the measure are constructive rather than

destructive. We are assuming that the legislative plan outlined by the bill will

probably be carried out. But we insist that it is necessary in order to maintain com-
petition to make the fixing of prices more elastic than this bill permits. The dis-

crimination in prices to which the bill should be limited should be unjust discrimina-
tions only. This is the rule, as we have heretofore shown, as applied to common
carriers. No less liberal rule should be applied to the commercial interests of the
nation. No arbitrary definition of unjust discrimination should be made. That
should be left to tihe judiciary to determine. But if any definition of unjust dis-

crimination shall be insisted upon it should be limited to such as are intended to

destroy competition, and which are reasonably calculated to have that effect.

Respectfully submitted.
Dallas Chamber of Commbrcb,

[seal.] C. W. Hobson, President.

J. R. Babcock, Secretary.

By action of board of directors, executive session, February 17, 1914.
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(National Federation Retail Merchants. M. J. Maloney, president; 1. E. Mooreliead, secretary ,]

Lexington, Mo., February $1, 1914.

Hon. Henry D. Clayton,
Chairman Judiciary Committee,

Ho-use of Representatives, Washington, D. C.

Deah Sib: On behalf of a million and a quarter small retail merchants, a great

number of whom I personally represented in a hearing before your committee some
days since, I wish to present in their ITehalf, and at their request, that in considering

amendments to the Sherman antitrust -law that you insert the following amendment
to tentative bill No. 1:

"And providedfurther, That it shall not be deemed an attempt to monopolize or to

restrain commerce among the several States to disseminate^ through trade associations

or otherwise, truthful information as to the methods, practices, or policies of persons,

firms, or corporations engaged in commerce among the several States or with foreign

nations."
1 kno"w the question may be raised as to whether or not such an amendment would

partake of the nature of a boycott. In reply to this we would say that we presented

to the Committee on Interstate and Foreign Commerce of the House a request that

they include in the bill authorizing a trade commission, a supervision of all merchants'
trade associations as well as corporations.

If this could be done this trade commission could have supervision over all the

acta of voluntary trade organizations, such as the retail associations are.

If some relief of this kind can not be afforded to the small retail merchant, and if

he is to continue to be subjected to the disadvantage of prosecution on account of

taking concerted action, he will have no opportunity of protecting himself against a

more powerful competitor.
Our only object m proposing such an amendment is that the greatest publicitymay

be given to the acta, jjolicies, and purposes of large corporations doing an interstate

business. We are willing to stand or fall under supervision and publicity.

I understand it to be your desire, and the desire of Congress and the President,

to cure the evils of business and protect the weaker element in their pursuance thereof.

We believe that publicity will do this very thing, and that no relief can ever come
from prosecutions or lawsuits. Any business that is not willing to stand publicity as

to their policies of doing business has a right to be suspected of not being altogether fair.

I, therefore, in behalf of the small retail merchants of the country, ask your earnest
favorable consideration of the above amendment in making up any additional legis-

lation to our antitrust laws.
Respectfully, yours,

J. R. MooRBHEAD, Secretary.

[The Sterling & Welch Col

Cleveland, February SS, 1914.
Hon. Henry D. Clayton,

Chairman Committee on the Judiciari/,

Washington, D. C.

Dear Sib: We hereby give our reasons why the manufacturer should have the
power to control the resale price of his merchandise.

First. He is in danger of being forced out of the market, or compelled to abandon
the particular article or cheapen its quality by the cutting of the price to a point where
it is no longerprofitable for the dealer to handle it.

Second. It is to the interest of the dealer to provide the customer with the best mer-
chandise obtainable to retain and increase his customers. This can not be done if

price cutting forces the profit below the cost of doing business.
Third. Consumers as a class are better served by a constant supply of a good article

than by the opportunity afforded a few to buy it at less than cost for a very limited
time.

Fourth. Profit is the object of all business. Therefore, it is evident that in cutting
prices to a point below actual cost or the cost plus the expense of doing business, the
price cutter is not interested in the sale of the particular article; but, rattier by leading
the public to believe his price on this article is the prevailing standard of prices
throughout his establishment in disposing of all other merchandise.

This is deceiving the public. Frequently, when designs and colorings are involved,
the least desirable of the advertised article is intermingled with the most attractive
of an inferior quality to accomplish his object.
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It is manifestly unfair that anyone should he protected in the power to destroy
another's business simply to build up his own.

Respectfully submitted.
The Sterling & Welch Co.

February 24, 1914.

To the Chairman of the Judiciary Committee,
Washington, D. C.

Dear Sir: If you could put in the new bills now being drafted some clause making
it a misdemeanor by fine or imprisonment or both for anyone giving or accepting a
monetary bribe in the sale or purchase of goods you would efface a great evil now
vjxisting in most lines.

For instance, to make the penalty $1,000 for the concern selling the goods and one
year for the officers of the company and $500 and six months to the agents of either the
seller or purchaser.

This would put a ban on considerable of the graft business.

Yours, truly,
"W. G. Lahey,

256 Eighty-fourth Street, Brooklyn, N. Y.

It's fierce, in some lines especially.

]National Jewelers Board of Trade. Athur Henius, president; Albert L. Stearns, treasurer; Edmund N.
Stone, C. P. A., secretary.]

15 Maiden Lane, New York, Fehuary, 24, 1914.

Hon. Henry D. Clayton, Washington, D. C.

Dear Sir: This organization is composed of a membership of 1,000 of the leading
manufacturing and wholesale jewelers and those in kindred trades in the United
States. It is a cooperative organization not operated for profit.

At its annual convention held in New York City, on February 11, 12, and 13, 1914,

the inclosed resolutions were unanimously passed, and we respectfully submit same
for your consideration.

Yours, very truly,
National Jewelers Board of Trade,
Edmund N. Stone, Secretary.

[Hesolution passed at the annual convention of the National Jewelers Board of Trade held at the Hotel
Astor, February 11, 12, and 13, 1914.]

Whereas there are a number of bills pending before Congress for the amendment of the

Sherman Act; and
Whereas these bills are not understood by merchants; many of whom would un-
doubtedly be unjustly hampered in the tree and proper conduct of their business if

they had become laws; and
Whereas there ought to be a thorough examination and free criticism of every part of

these bills to the end that the splendid spirit of our merchants shall not be broken bjr

the enactment of laws which are economically unsound

;

Be it resolved, That the National Jewelers Board of Trade in convention assembled

heartily approving the efforts of the administration to prevent or punish all forms of

monopoly or business oppression, nevertheless believes that the Sherman Act, prop-

erly administered, is a sufficient instrument to accomplish those ends.

Be it further resolved, That in the event that further legislation is imperative, such

legislation should receive the closest scrutiny, and merchants should be given every

opportunity to be heard by Congress after they have learned the exact scope and pow«r
of the proposed laws.

Be itfurther retolved. That it is generally not feasible for merchants to go to Washing-

ton to appear before the committee having these bills in charge and we respectfully

suggest that the far reaching effects of these proposed laws would justify hearings in

different commercial centers of the country to the end that all merchants may have
equal opportunity to speak on matters which so closely concern them.

Be itfwOier resolved. That copies of these resolutions be transmitted to. the President,

the Senate, and the House of Representatives.



1316 TRUST LEGISLATTON.

[Resolution passed at the annual convention of the National Jewelers Board of Trade held at the Hotel
Astor, Feb. 11, 12, and 13, 1914.]

Whereas the good aiid welfare committee of the National Jewelers Board of Trade
reports that our national stamping act is neither broad enough in scope norsufficiently

effective to check fraudulent marking of gold and silver, gold and silver plate,

platinum, and other metals employed by the jewelry trade, and has recommended
that this act be amended or replaced by a complete and effective law; and

Whereas it is the settled policy of the National Jewelers Board of Trade to submit all

questions of this kind to the different organizations and various industries which
make up the jewelry trade to the end that only such legislation be proposed as shall

substantially present the views and wishes of the entire trade.

Be it resolved, That the board of directors of the National Jewelers Board of Trade
be and is hereby directed to call a conference of all representative organizations,

manufacturers, wholesalers, and retailers in the jewelry trade, and to include in such
conference representatives of individual retailers, wholesalers, importers, and manu-
facturers who may not be represented by organizations or even if represented may
desire to participate in such conference.

Be it further resolved, That the board of directors of the National Jewelers Board of

Trade appoint a committee to represent the National Jewelers Board of Trade at such
conference.
Be it further resolved, That no vote or agreement of the conference shall be binding

on any organization taking part therein, but all recommendations shall be reported

back to the organizations sending representatives to the conference to the end that

each organization may register its wishes or final determinations after receiving the
report of its own representatives.

Be itfurther resolved, That any amendments to, or substitute for the national stamp-
ing act which may be adopted by substantially all the organizations represented m
the conference shall be presented to Congress by a committee of the conference elected

or appointed in accordance with the wishes of the conference, but every constituent

organization shall have the right to have at least one representative on such committee.

[Louisville Board of Trade. Logan C. Murray, president; WiUiam Heyhum, first vice presidBnt; John J.

Saunders, second vice president; James M. Johnson, third vice president; Bernard Bemheim, fonrUi
vice president; R. A. Peter, fifth vice president; Oscar Fenley, treasurer; James F. Buckner, jr., super-
intendent and secretary.]

Louisville, Ky., February 27, 19H.
Chairman of Judiciary Committee,

House of Representatives, Washington, D. C.

Dear Sir: By direction of the board of directors I forward you herewith a copy of

preamble and resolutions bearing on the antitrust bills now being considered by the
Judiciary Committee of the House, and on antitrust legislation generally, unani-
mously adopted by the board at a meeting held February 25, 1914.

Very truly, yours,

James F. Buckner, Superintendent.

(Preamble and resolutions adopted by the board of directors of the Louisville Board of Trade at a meeting
held Feb. 25, 1914.J

The Judiciary Committee of the House of Representatives is now considering a bill

designed for the purpose of prohibiting and preventing monopolies and restrictions
in interstate trade, and amending and defining the meaning of the existing antitrust
law, and the committee is now giving hearings to those who may desire to submit
their views on the subject, and the bill when in shape to suit the views of the com-
mittee will be presented to Congress for enactment into law.
This board of trade represents large business interests engaged in interstate trade

which will be affected, and which will have to conform to every requirement of the
law when enacted.
The directors of this board believe the great mass of the business men of Louisville,

«nd of all sections of the country, sincerely desire to conduct and carry on their busi-
ness fairly and in conformity to the lawa, and they fully realize that the growth of the
country and of business has made necessary the adoption of Federal statutes regu-
lating and controlling interstate trade. They believe the laws passed should be not
only just, and so that business, both big and little, when fairly and honestly con-
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ducted may prosper, but that tiey should be plain and explicit, and leave no doubt
as to what business can do and what business can not do.
The directors of this board know from both observation and experience that the

greatest drawback and hindrance to the satisfactory and successful conduct of busi-
ness is the uncertainty as to the meaning of the law.
We are strong believers in the wisdom of the President in what he said on this sub-

ject in his address to Congress January 20, 1914. He then said:
"The business of the country awaits also, has long awaited and has suffered because

it could not obtain fuither and more explicit legislative definition of the policy and
meaning of the existing antitrust law. Nothing hampers business like uncertainty.
Nothing daunts or discourages it like the necessity to take chances, to run the risk

of faUing un'der the condemnation of the law before it can' make sure just what
the law IS. Surely we are sufficiently familiar with the actual processes and methods
of monopoly and of the many hurtful restraints of trade to make definition possible,

at any rate up to the limits of what experience has disclosed. These practices being
now abundantly disclosed can be exphcitly and item by item forbidden- by statute
in such terms as will practically eliminate uncertainty, the law itself and the penalty
being made equally plain.

"

In our judgment the legislation proposed in tentative bill No. 2, now being consid-
ered by the Judiciary Committee of the House, is far from mpetiag the suggestions and
the well-considered opinions of the President as set out in his address of January 20,

1914, to the Confess. The biU as it is now before the committee does not "explic-
itly and item by item state in such terms as will practically eliminate uncertainty,"
what the law itself means, and the penalty. We believe a number of the most im-
portant sections of the bill are plainly susceptible of more than one construction, and
they are susceptible of constructions that if ao construed would cause a great injustice

to honorable business people and would prevent the practical and proper carrying
on of business: Therefore be'it

Resolved, The directors of the Louisville Board of Trade hereby, most earnestly
protest against the passage by Congress of tentative bill No. 2, now being considered
by the Judiciary Committee of the House, for the reason that it is indefimte and does
not plainly state what business may do, and what it may not do, without violation of

law, and because important provisions in said bill are plainly susceptible of different

constructions, both by business men and by the courts; and for the further reason that

the passage of the bill as it now is would result in greater confusion and uncertainty
as to what business can do and what it can not do than exists at present, with the conse-

quent loss to business and to the country.
Resolvedfurther, That the Senators and Representatives in Congress from Kent'cky

be respectfully requested to vote against said bill as it now is, and until it is so altered

and amended as to conform in letter and in spiiit to the views and recommendations
of the President as expressed in his address to the Congress January 20, 1914.

February 27, 1914.

Hon. Henry D. Clayton,
Chairman House Judiciary Committee, Washington, D. C.

Dear Judge Clayton: As promised, I am sending you herewith:
First. Copy of a letter of the Commissioner of Internal Revenue of October 22 to

me, reporting on the number of corporations, classified according to capitalization.

Second. Copy of his letter to me of November 10, 1913, reportmg on the number of

banks, classified according to capitalization.

I shall be glad to meet with you and Mr. Carlin at your ofBce on Monday at 11.15 to

take up further the matter we discussed on Wednesday, if this will be agreeable to you
and Mr. Carlin.

Yours, very truly,
Louis D. Brandbis.

October 22, 1913

Louis D. Brandbis, Esq.,
161 Devonshire Street, Boston, Mass.

Dear Sir: In further reply to your letter of the 7th instant, addressed to the honor-

able lie Secretary of the Treasury, relative to the number of corporations in the United

States having a capitalization of the various amounts stated m youi letter, you are

informed that of the 305,336 corporations making return for the calendar year 1912,

296 670 have a capital of less than $1,000,000; 4,688 have a capital of $1,000,000 and

over but less than $2,000,000; 1,399 have a capital of $2,000,000 but less than $3,000,000;
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677 have a capital of $3,000,000 and over but less than $4,000,000; 292 have a capital

of $4,000,000 and over but less than $5,000,000; 861 have a capital of $5,000,000 and

over but less than $10,000,000; 652 have a capital of $10,000,000 and over but less

than $50,000,000; 62 have a capital of $50,000,000 and over but less than 11100,000,000;

35 have a capital of $100,000,000 and over.

No data are available which will show how many of these corporations are banks or

trust companies. It would be possible by going over the returns to ascertain approxi-

mately the information with respect to these, if you shall deem that information

necessary.
Respectfully,

(Signed) W. H. Osbokn, Comrmsswner.

November 10, 1913.

Louis D. Beandeis, Esq.,
161 Devonshire Street, Boston, Mass.

Dear Sir: Referring to your letter of September 29,»1913, and the replies thereto

contained in office letters dated October 13, 1913, and October 22, 191?, you are further

informed that there are in the United States 24,697 banks and trust companies, of

which number 24,345 have a capital of $1,000,000 and over, but less than $2,000,000;

56 have a capital of $2,000,000 and over, but less than $3,000,000; 21 have a capital of

$3,000,000 and over, but less than $4,000,000; 7 have a capital of $4,000,000 and over,

but less than $5,000,000; 18 have a capital of $5,000,000 and over, but less than

$10,000,000; 8 have a capital of $10,000,000 and over, but less than $50,000,000. The
highest capitalization of any of these is .?25,000,000.

It is understood, of course, that this Ust of banks and trust companies was included

in the figures given you under date of October 22, 1913.

Respectfully,
(Signed) W. fl. Osborn, Commissioner.

[H. A. Noah, attorney at law.]

Alva, Okla., February 28, 1914.

Hon. Henry D. Clayton,
Chairman Committee on the Judiciary, House of Representatives,

Washington, D. C.

Dear Sir: Herewith I am taking the liberty to hand you certain criticisms of the

pending tentative bills known as the antitrust bi lis, in the form of a carbon copy of a

letter this day mailed to Hon. Dick T. Morgan, of your committee.
Yours, very truly,

H. A. Noah.

[H. R. No. . A bill to supplement an act entitled "An act to protect trade and commerce against
unlawful restraints and monopolies," approved July 2, 1890.]

"Sec. 9. Thatit shall be deemed an attempt to monopolize trade or commerce among
the several States, or with foreign nations or a part thereof, for any person in interstate

01 foreign commerce to discriminate in price between different purchasers of commodi-
ties in uie same or different sections or communities, with the purpose or intent thereby
to injure or destro;^ a competitor, either of such purchaser or of the seller: Provided,

That nothing herein contained shall prevent discrimination in price between pur-

chasers of commodities on account of difference in the grade, quality, or quantity ofthe

commodity sold, or that makes only due allowance for difference in the cost of trans-

portation: And providedfurther. That nothing herein contained shall prevent persons

engaged in selling goods, wares, or merchandise in interstate or foreign commerce from
selecting their own customers, but this provision shall not authorize the owner or

owners of any mine engaged in selling its product in interstate or foreign commerce
to refuse arbitrarily to sell the same to a responsible person, firm, or corporation who
applies to purchase."
The aim of the Sherman Act, unless it has been entirely misunderstood, was to foster

competition and to prevent combination which might tend to stifle competition. The
clause quoted, with its provisos, forbids competition where grade, quality, and
quantity are the same, makes it obligatory upon the mine owner, as distinguished from
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every other claBs of business man, to sSU to every solvent offerer to purchase, and,
fairly construed, though inconsistently enough, would entirely destroy the authority
of the Interstate Commerce Commission to fix the rate of the commodity dealt in by
railroad companies, transportation, since it concedes the right of the seller of a product
to charge a different and presumably lower price for the large than the small quantity.
It must also appear to be inconsistent with the spirit of the original act, as well as with
the specific letter of the companion bill, entitled

'

'A bill to include within the meaning
of every contract, combination in the form of trust or otherwise, conspiracy in restrains
of trade or commerce amoi^ the several States or with foreign nations, and within the
meaning of the word 'monopolize,' certain definite offenses and to prohibit the same,"
the third paragraph of the first section of which declares: "Third. To prevent compe-
tition in manufactiiring, making, transporting, selling, or purchasing of merchandise,
produce, or any other commodity."
The original act (Sherman Act) was passed 24 years ago and has been under fire

ever since. During that time it has come to be, perhaps, as well understood as leg-^

islation of such far-reaching effect may. While it is still to be decided by the cir-

cumstances of each case what is a "reasonable" restraint of trade and what is a
"reasonable" return upon an investment, it may fairly be doubted whether any
satislactory definition of that very elastic phrase fitted to measure any and all cases
of purported violation can ever be expressed in langi;age. Otherwise, while differ-

ence of opinion may occur as to the construction in special cases, the act is fairly

weU understood. The proposed new legislation, which is undoubtedly intended to

define, must inevitably be held to extend rather than amend or modify, since the
act itself in a later section provides that nothing contained shall be construed to

"curtail" the provisions of the older act. Just how far the extension of the mean-
ing of the act would go mi:st be a question for the coi^rts, and another weary period
of years must pass before the business community would feel that it knew approxi-
mately what the act, as amended, modified, and extended, did mean and what might
safely be done in interstate Commerce.

Section 10 of the new act, while subject to aU of the objections urged as to sectioQ
9, is subject to another practical objection.

It attempts to prevent exclusive contracts for the sale of goods, with the final

efiect that the manufacturer, jobber, and wholesaler would be left without the right

to select their customers, and might not arbitrarily refuse to sell to any solvent offerer

to purchase, and at the same price, as to said purchaser, where neither grade, qual-
ity, or quantity differed.

Sections 12 and 13, while laying the foundation for extensive litigation, can not
be said to be equivocal. Under these sections (by sec. 12) the unfortunate dealer
in interstate commerce, provided he is so unfortunate as to be found to have trans-

gressed any of the criminal features of the old or new act, though the litigation endure
for a generation he is denied the ameliorating effect of time, as expressed in the stat-

utes of limitation and holds, or might hold, his entire fortune subject to later liti-

gation by his competitors or customers, while section 13 authorizes a new and addi-
tional form of injunctive relief, which will probably he highly appreciated by the
labor unions.
The second bill (title, supra) brings within the provisions of the Sherman Act

combinations and agreements:
"First. To create or carry out restrictions in trade or to acquire a monopoly in any

interstate trade, business, or commerce.
"Second. To limit or reduce the production or increase the price of merchandise

or of any commodity.
"Third. To prevent competition in manufacturing, making, transporting, selling,

or purchasing of merchandise, produce, or any commodity.
Fourth. To make any agreement, or arrive at'any undertanding by which they

directly or indirectly imdertake to prevent a free and unrestricted competition

ajnong themselves or among any purcnasers or consumers in the sale, reduction, or

transportation of any product, article, or commodity."
Section 2 declares such acts unlawful. Section 3 fixes the penalty. Section 4

makes the directors^ officers, and agents acting in the unlawful matter personally

liable for a misdemeanor, with the same penalties, and section 5 provides that nothing

in the act under discussion shall operate to "curtail" the effect of the Sherman Act.

How far it may modify, amplify, or extend the meaning of the older act is left for the

construction of the courts.

What effect these new provisions would have is entirely problematical, except that

it can hardly be doubted that their enactmenjt would add to the prevailing uncer-

tainty and certainly would foster anjrthing rather than competition.
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A third bill also pending before your conimittee ie entitled "To probibit certain

persons from being or becoming directors, officers, or employees of national banks or

of certain corporations."
This is the "interlocking-directorate act." Its fourth section provides:
<<* * « y after two ye£|,rs from the date of the approval of this act any two or

more corporations engaged in whole or in part in interstate or foreign commerce have
a common director or directors, the fact of such common director or directors shall

be conclusive evidence that there exists no real competition between such corpora-
tionSj and if such corporations shall have been theretofore, or are, or shall have been,
by virtue of their business and location of operation, natural competitors, such elimi-

nation of competition thus conclusively presumed shall constitute a combination
between the said corporations in restraint of interstate or foreign commerce under
the provisions of and subject to all the remedies and penalties provided in an act to

protect trade and commerce against unlawful restraints and monopolies."
This proposed act is fortunate in that it leaves substantially nothing to conjecture or

for construction.

By the first section, individuals, members of partnerships or officers of corporations

manufacturing or dealing in certain railroad^ supplies, including coal, and officers of

banks or trust companies, are forbidden, in effect, to invest in railroad or other public
service stocks in companies conducting an interstate business; that is, such persons
are forbidden by reason of their business to become directors of public-service corpora-
tions, and so forbidden to, in the most effective way look after their own interests,

the result of which in the ordinary course is to discourage such persons from investing
in the class of securities mentioned. The shoe manufacturer, who may or may not
have some knowledge of railroad, telegraph, or telephone affairs, may become a director
of a public-service corporation, but not the locomotive builder, whose life has been
devoted to the acquirement of exact knowledge on at least one branch of the many
necessary to the practical direction of such a corporation; nor the owner of a steel-

rolling mill, nor the coal-mine owner, each presumably because conflicts of interest

might arise in which the director might be more interested in selling than in buying.
The financial affairs of the corporation must be conducted by persons not actively
engaged in banking.

It seems to me mat the agitation with relation to directors of corporations is mis-
placed. The director of a corporation, or the partner in a partnership, Doth at common
law and under the statutes, owes to his corporation or partnersmp his utmost en-
deavor, his best knowledge, and his loyalty. In transactions for the corporation or
partnership in which, either for his own direct or indirect profit or for the profit of any
third person, he knowingly permits the corporation or partnership to be overreached,
he makes hiinself personally liable in damages and may, if the statute so provide,
also be liable crimmally. Suppose that he is the director in two corporations, one
of which is buying of the other, whether steel rails or credit is unimportant, he owes to
both his best endeavor. He owes to neither any duty which will compel or permit him
to overreach one in the interest of the other.

Certainly such relations may permit abuses to creep in, but such abuses may be
readily corrected as the law now stands. On the other hand, by refusing to men who
may by their dual authority be tempted to favor one corporation as against another
the right to sit on more than one board of directors, the community and the stockholder
in the corporation and in each of such corporations are thereby deprived of the services
of the most competent men. Certainly each should be held to the utmost loyalty to
the buying corporation. It seems to me to be the occasion for a balancing of the evils
and good which may result. The community is entitled to the best possible service
consistent with fair return to the owner. In great affairs, as in public-service matters,
that best possible service may only be realized by the use of the ability of the best
possible men. If such men are also interested in business which makes them at times
sellers or possible sellers to such a corporation, they are still bound by the rule of
absolute loyalty to the corporation . As you will remember in the recent Frisco tangle,
Mr. Yoakum, with other members of the board of directors of the parent road, is charged
with having paid excessive valuations of the Brownsville line, among others. He
was a member of the syndicate which built the Brownsville road, and probably the
leading spirit in that syndicate. If, as a director of the Frisco, he bought this other
line at a valuation which was excessive, he is, with the others, personally liable to
the Frisco. On the other hand, if it was a fair purchase, if the Frisco has really been
benefited by it, or if honest men might disagree as to the good faith of the transaction,m spite of the dual character in which he acted he can not and should not be liable.
On the other hand, without just such a man at the head of Frisco affairs it is altogethei
probable that a great stretch of country now served by this line would have remained
perhaps for many years without service or without adequate service. The country can
not afiord to discourage such men unless they are clearly, intentionally corrupt and
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wong. It may do without their services, of course, or confine them to a limited
busmeas, but the country will move more slowly.
The title of this biU emi)hasizes the idea that it is directed against certain great

banks or men or both. Incidentally it is certain to accompUsh grave wrong to many
emaUer iiistitutions and men. You will note that section 2 deals with the banking
•community, private bankers being expressly suggested. One naturally thinks of

the New Haven and of the Morgan house. Let us assume that the bankmg house is

responsible for the New Haven receivership and that it (the banking house) has 86"

cured excessive profits through its handling of the financing of the road's business.
Still the same rule applies. Absolute loyalty to the corporation is the plain duty
of the director. Should all of the rest of the business community be punished lor

the future because this banking house with this particular railroad has betrayed its

trust? Understand me, I am by no means saying that it has. I do not know. Prob-
ably you do not. As I do not know if Mr. Yoakum was right or wrong, as probably
you do not, and it seems to me wrong to condemn unheard. More and worse than
this seems to me to be the fostering of legislation wMch will not only punish the
supposed guilty but involve the innocent in entanglements which it may take years
to unravel. Let me illuEtrate. In practically every western community there are
men engaged in the banking business who are interested in many banks. They are

directors of many. They have, and you will be able to think of specific instances,

by long courses of honest and conservative dealing built up reputations for skill and
careful management which make their very names assets to the small struggling

bank in the small struggling community, of which we have so many in this agricul-

tural commimity. Under the proposed legislation, not only would such men feel

obliged to withdraw from the directorates of banks other than one, but, also, since

they could no longer control the handling of the smaller class of bank, they would
feel that they could only be safe with their investments by placing them where they
could be permitted to look after them. More than this, in many instances the stock-

holders of such banks have invested because of the personality and standing of the
banker. They would naturally follow his example and withdraw from the field. A0
you well know, there are many small communities which need banking facilities, but
m which banks can only be sustained by the strength and experience of the men
behind them. Such communities under the proposed legislation would inevitably
be hampered in their growth for perhaps several years and until the business of the
section had grown sufficiently to profitably support a distinctly local bank. It may
be said that no bank should be established until the community can support it.

Experience, however, is that the small bank is the nucleus of the business growth of

the community and is a pioneer, waiving present profit with the hope of the future to

sustain the investor. 'What is true of this section of the country is also true of ver^f

many other sections.

I understand these bills to be merely tentative; that they do not necessarily repre-

sent the ideas even of the author, but are subject to suggestion of modification. With
all deference I wish to suggest that no possible good can grow out of the interlocking
directorate act as such. If the existing laws, criminally, are insufBcient to oblige fair

dealing by directors, by all means strengthen them, but leave us the opportunity to

use our strongest men in as many ways as is possible. Common sense is not as common
as its popular definition might seem to signify.

If it seemed possible to effectively define, by general definition to fit all cases or

practically all, with certain and only certain exceptions, the meaning of the Sherman
Act it might be wise. Unfortunately that act, in the nature of things, deals with a
phase of human affairs which, while broadly stated, is always the same, yet in the
application it must be found that each case must stand on its own circumstances;
that is, what is monopoly and what tends to create monopoly may be susceptible 01

one definition at one time and an entirely different definition at another time or at

another place. You will remember Bishop Hatto and his famous monopoly of grain.

His tower contained about as much as a carload, of which in a good year a single

station on the railroad may ship a thousand.

I am aware that it has been suggested from some quarters that the passage of the

directorate act would have the effect merely of electing on many boards dummies who
would in reality represent the ideas of the real owners, while the latter would be re-

lieved of civil or criminal responsibility. I take it that the object of these bills, all of

them, is to accomplish something, not merely to appear to, and that that object in the

case of this particular bill is to take away from the corporations, save one, not merely
the bodily presence of the influential man, but also his influence. Those corporations

need him, need his experience, his influence, and his sense of responsibility, and in

my judgment should not be deprived of either.

Yours, very truly,

H. A. Noah.
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(The Henry & Wright Manufacturing Co. K. G. Henry, president; Joseph H. King, vice president;
D. M. Wright, secretary and treasurer.]

Hartford, Conn., March 10, 1914.

Hon. Augustus Lonbrgan,
Washington, D. C.

Dear Sir: We desire to call your attention to section 10 of the tentative so-called

"five brothers bill," now being heard by the Committee on the Judiciary of the
House of Representatives, and urgently request that you use your influence to see

that section 10 is wiped out completely, on the grounds that it will do serious damage
to the manufacturing industry of the country.

_
This ground is based on the easily understood fact, that it is manifestly imfair to

give more value in manufacturing goods for a dollar to one man than to another and it

18 absolutely impossible for the manufacturers to prevent this condition unless they
are allowed to appoint sole agents in any fixed territory who wiU hold to guaranteed
prices, and the guaranteeing of the price on articles of manufacture by any one concern
does not kill competition in any sense of the word, as it never prevents other manu-
facturers from producing and selling the goods in any way they see fit, unless the goods
in question are protected by patents which are recognized as legal monopoly, and also

unless the manufacturer is allowed to make an agreement with the sole agent
whereby he will handle his product solely and not in connection with a competitive
product, the passage of the section would open up a condition whereby the agents
could nominally handle and accept the agency for a certain line of manufactured
goods for the sole purpose of sidetracking the sale on those goods in favor of some that
paid a possible higher commission.
We respectfully request that you look carefully into the situation and advise us

whether or not you agree with us in our contention, and if we may look to you to

oppose the passage of section 10.

Yours, very respectfully,

D. M. Wright, Treasurer.
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Serial 7, Part 28.

Committee on the Judiciary,
House of Kepresentatives,

Tuesday, March 10, 1914.

The committee this day met, Hon. Henry D. Clayton (chairman)
presiding.

The (Siairman. I desire to say, gentlemen of the cominittee, that
Mr. Whittier has handed to the chairman of the cominittee two letters

and requests that they be read into the record.

(The letters referred to are as follows :)

[Robert H. IngersoU & Bro., Ingersoll and Ingersoll—Trenton watches. 315 Fourth Avenue.]

New York City, March 9, 1914.

Hon. Henry D. Clayton,
Chairman Committee on the Judiciary,

Bouse of Representatives, Washington, D. C.

Sir: I notice from the stenographic transcript of the proceedings before your com-
mittee of Friday, tJie 6th instant, that one of those who appeared made the statement
that the Ingersoll dollar watch is sold by the Waterbury Clock Co. to us for 26 cents

each. This statement is so grossly erroneous and so misrepresents the real worth of

the watch that its repetition might do us great injury. I beg to request of you, there-

fore, that you let it be known to the members of your committee that the cost of these

watches is substantially double the figure quoted to your committee. Anyone who
has any knowledge of manufacturing costs ought to know tliat 26 cents is absurdly
impossible. The case alone costs a big fraction of this amount, to say nothing of

supplying the 125 parts of the watch, putting them together, regulating, timing, and
guaranteeing satisfactory performance during a year.

Respectfully,
Wm. H. Ingersoll,
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[The B. V. D. Co., 65-67 Worth Street.!

New York, March 9, 1914.

Hon. Henry D. Clayton,
Chairman Committee on the Jvdidamj,

House of Representatives, Washington, D. C.

Dear Sir: I am told that in the testimony given last Friday by E. W. Blooming-
dale, Esq., representing the Retail Dry Goods Association of New York, he testified

that Robert Reis & Co. are the sole owners of the B. V. D. product.
Being in position to know differently, in behalf of this company, I ask of you to

see that this correction is made.
The facts are that neither Robert Reis & Co. nor any member of said corporation,

now, or in the past, have ever directly or indirectly owned any stock of the B. V. D.
Co. The firm of Robert Reis & Co. are wholesale customers of the B. V. D. Co. This
company haa plenty of such customers.

Yours, truly,

Abraham Eklangbr,
President the B. V. D. Co.

The following matter was later received and ordered printed

:

Supplement to Testimony op Abraham Erlangbk op February 18, 1914.

[The B. V. D. Co., 65-67 Worth Street.]

New York, March 9, 1914.

Mr. J. J. Speight,
Clerh House Judiciary Committee,

House of Representatives, Washington, D. C.

Dear Sir: I inclose you papers asked for (see record, p. 743) and herewith also

complete my testimony of February 18, 1914, by sending extracts from various let-

ters, which will indicate the injury that price cutting does.

I quote these literally.

From New Bedford, Mass.: "We do hope that you find some way to restrict mer-
chants of cutting prices on your B. V. D. garments, and though we were one of them,
it was not before naif a dozen others started to cut price and we had to follow suit."

A party writes the following from Detroit, Mich.: "Surely such action as this will

do your goods and myself no good. I have sold about $200 worth of B. V. D. this

season, and I feel that the action of selling B. V. D. at 79 cents ($1 goods) is unjust
to me."
The following received from Camden, N. J.: "Said party is selling and extensively

advertising B. V. D. at 35 cents per garment (50 cent goods) and is selling them in

quantities, too, yet you expect honest tradesmen to buy your goods and uphold the
price, and then pay for them. Surely you should find some way to get at this fellow,

for he did the same thing last year. Please give this some attention this year or you
will find imitation B. V. D. on my shelves next year."
From Biddeford, Me.: "We do not believe in throat cutting. We believe in 'Live

and let live.'
"

The following is a communication from Hartford, Conn.: "Your thesis on the stu-

dents of economics sounds very well, but commercially speaking does not fill the bill.

We can not wait until Congress, which you well know is a slow moving body, passes
legisla,tion to right what you consider a wrong. We are strong believers, as you are,

in maintaining prices, but are not believers in sitting still and seeing our competitors
undersell us. We still believe that you, having established a price, it is up to you to

see that it is maintained. We think we have acted very fair and have shown a great

deal of patience in this matter and assure you that at any time the price is restored to

the old basis, we will only be too glad to fall in line."
From San Antonio, Tex.: "You will note the price for which B. V. D;'s are being

sold for in San Antonio. We are large users of B. V. D. underwear and sell over 300
dozen per season, and we have been subjected to this CQmpetition not only from this

concern but also other concerns in San Antonio, and we are writing you to ascertain
whether this can not be stopped. We at all times maintain the correct selling price
on B. v. D. underwear, ana we believe that you intend for all users of your merchan-
dise to do the same."
The following from Brookline, Mass.: "I am writing this letter'to you for protection

on B. V. D. prices. Well-known party here has a sale this week and is selling B. V. D

.

at 85 cents (50-cent goods). Now, I can not, nor will I, sell my stock at 35 cents,

yet my sales are nothing since he started this sale."
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,,, From Mercedes, Tex.: "We have a merchant in town that sells them for 75 cents
p,er suit ($1 goods). We can not meet those prices. He advertises them in the paper
f^d keeps them in the window at tihese prices."

i

From East Lynn, Sfass. :
" I would like to see you soak this man, as he cuts the prices

on everything."
,, The following comes frpm Trenton, N. J.: "One firm is selling them at 37 cents
iaud two firms at 39 cents (50-cent goods). These merchants are all close competitors,
{pd we are naturally somewhat provoked at your inability to maintain prices. We
trust you will use your best influence to immediately stop this practice."

,^
This from PottsvUle, Pa. :

'

' Kindly take up the matter referring to cut prices on
jfpur' garments, as we wish to keep a standard price."
This comes from Perry, N. Y.: "Someone has cut the price to 90 cents a suit ($1

goods), and of course that puts us in a bad light, as we have always sold at $1 a
garment."
This from payenpflrt, Iowa: "We are not in sympathy with the action. We might

add that we took this concern to task for this unwarranted and unfair cut, and he claims
that others cut the price before he did. We hope you will be able to effect a harmoni-
ous agreeriient, and we assure you that you can count upon our cooperation."

1 iPrOm Birmingham, Ala.: "We have never cut B. V. D; iDefore our neighbors cut
Jliem, but have always cut the price after our neighbors done so to protect ourselves

.4^ to your request asking us never to cut the price of B. V. D., we wish to say that
npthing would suit us better than to make our legitimate profit at all times, and if jfou

can show us that our neighbors and other merchants in this city have agreed' with

Jypu not to cut the price at any time of fee year, why, we will be more than- glad to

give you a written contract never to cut your garments."
!, r|rom Washington, Pa.: "I am not a price cutter. As other stores in Washington
advertised and' displayed your goods at cut prices, did not feel that I could do
othbrwise."

Yours, truly, Abhaham Erlanger,
;,

'

President of the B. V.B. Co.

I
'

i [The B. V. D. Co., 65-67 Worth Street.]

:
^

; New York.
! iGfeENTLEMBN; We inclose you copy of your orders given to us.

1 We send you the patented B. V. P. union suit agreement signed by us and ask you
ltd ^n.same., returning to us one copjr and retaining one for yourselves. This agree-

iment has been revised to meet conditions as they exist at present.
; If foraoy reason you decide not to sign the same, please>note carefully that your
Otder for the goods has been accepted by us only upon the conditions named in said

agreement.
! iNote carefully the conditions, so that nothir^ is done to injure us, your fellow jobbers
lor letailejs.who. deal in these goods..

) Yery truly, yoms,
I':) : The B. V. D. Co.

TMs agreement made this day of , 191i
.

,

' 'in the city of New York, State of New York, between the B^ V. D. Co., hereina;ftelr
' called the company, and of ,

hereinafter called the second party, witnesseth:

(1) Whereas the B. V. D. Co., as the exclusive licensee under. letters patent No.
'852,306, dated April 30, 1907, is manufacturing B. V. D. union suits, and is prepared to

issue licenses to sell such patented goods upon certain conditions hereinafter referred to.
'

" (2) The parties hereto agree that all orders for said B. V. D. union suits, given or to

be 'given by the second party to the company, ahall be considered as given and
iccbpted on- the conditions herein set forth, and all such B. V. D. goods.are and shall

'be delivered to the second party upon and subject to the conditions herein set forth.

(3) In order- to prevent the creation of special privileges to some dealers as against

others, and that the public may obtain the goods at a fair' and uniform price, and be
'ijrotected against substitution, the license to sell or dispose of such patented goods
18 such that they are licensed to be sold or disposed of only at prices not below those

herein men^oned, to wit: When sold or disposed of at wholesale, then to be sold or

disposed of not below the wholesale prices hereinafter set forthj and when sold or

disposed of at retail, not to be sold or disposed of below the retail prices hereinafter

set forth.

(4) The second party agrees to do whatever they can toward supporting said license,

and agrees to call the attention of all their customers to the fact of said license, as well

aa to the license aa printed or attached to any box con£aining said patented articles.
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(5) Upon knowledge or information that any particular retailer is endeavoring to

create a special advantage for himself over his neighbors by depreciating the value of

the patented goods or by advertising them for sale at prices Ijelow the fair market
value hereof, the second party shall not deliver to such retailer any more of said

patented articles.

(6) Said union suits are not to be consigned for sale by the second party to any one.

(7) All union suits now or hereafter ordered by the second party are and shall be
delivered by the company to the second party on condition that the following mini-
mum prices to retaileia and to consumeia respectively shall be faithfully maintained
by the second party, not only as to such suits delivered directly to the second parly
by the company, but also as to all such union suits, no matter from whom obtained.

8CHEDTJLE OP PRICES.

(8) Price to retailers or dealers f . o. b. city of wholesaler, 2/10-60 extra or equivalent.

Price to con-
Fer dozen. earner per suit.

UY $8.25 $1.00
Ul 8.25 1.00
UID 8.50 1.00
UIH 8.75 1.00
UlHD 8.87i 1.00
U2 12.00 1.50
TJ2D 12.50 1.50
U2H 12. 62J 1.50
U2HD 13.00 1.50
U3 12.00 1.50
USD 12.50 1.50
U3H 12.62i 1.50
U3HD 13.00 1.50
U4 15.50 2.00
U4D 16.00 2.00
U4H 16.25 2.00
U4HD 16.75 2.00
U5 16.00 2.00
U6 16.00 2.00
UOH 16.75 2.00
U7 16.00 2.00
US 16.00 2.00
U9 16.00 2.00
UIO 24.00 3.00
UIOH 24.87i 3.00
U12 24.00 3.00
U15 24.00 3.00
U15n 24.87i . 3.00
U16 24.00 3.00
U50 37.50 .. 5.00
UIX 10.25 1.25
UlDX 10.50 1.25
UIHX 10.75 1.25
UIHDX 10.87i 1.25
U2X 14.00 1.75
U2DX 14.50 1.75
U2HX 14.62i 1.75
U2HDX 15.00 175
USX 14.00 1.75
U3DX 14.50 175
U3HX 14.62i 1.75
U3HDX 15.00 175
U4X 17. 50 2. 25
U4DX 18.00 2.25
U4HX 18.25 2.25
U4nDX 18.75 2.25
U6X. 18.00 .. 2.25
U6HX 18.75 . 2.25
UlOX 26.00 3.25
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(9) The second party shall not sell or dispose of any such patented goods to any
other wholesalers anywhere, unless said other wholesaler then has a contract with the
Company sunilar to this contract and is then living up to the same, in which case,
the second party may sell to such wholesaler at any price that may be agreed upon
between them.

(10) If gny of said goods shall be sold or disposed of by the second party, at wholesale
or retail, respectively, below the respective prices in the respective schedules herein
set forth, except to wholesalers with whom the Company has a contract aa hereinbe-
fore provided, or shall violate any other of the provisions of this agreement, the Com-
pany shall have the option to declare the license to sell or dispose of such patented
goods, revoked_ and canceled, and if such option is exercised, then the Company may
retake all of said patented goods which said second party may have in their possession
or under their control; the Company after receipt of said goods to pay the net price
originally received by it for said goods.

(11) If the second party shall violate any of the provisions of this agreement, the
Company shall at its option have the right to cancel aU unfilled orders and contracts
which it has or^hall then have from the second party.

(12) The aforesaid license will be modified by the Company as to soiled goods,
provided the retailer agrees as a part of his order for such soiled goods, that if advertised
or placarded he will designate them as "Salesmen's samples" or "Soiled samples"
and that this designation will be so prominent that the impression will not be created
in the minds of the public or buyers, that the value of clean B. V. D. goods is being
depreciated.

(13) All acceptances by jobbers of orders from retailers for soiled goods, to be in-

dorsed "Accepted on condition that such soiled goods if advertised or placarded
must be designated as 'Salesmen's samples' or 'Soiled samples.'"

(14) If the company shall be prevented by fire, accidents, earthquakes, strikes,

lockouts, or labor difficidties, from filling brdera given by the buyer, then it shall be
required to fill such orders only in proportion to its reduced output, and the portion of

such orders remaining unshipped on the following July 31, may then be canceled by
the Company.

(15) No orders for B. V. D. union suits shall be considered as accepted by the
Company, except subject to the conditions herein specified, and until such orders are
accepted in writing by the Company in New York City. This contract, as well as all

orders given thereunder, shall be considered as made at New York City, and to be
binding in the United States, its Territories, and all its possessions, including Porto
Rico, Hawaii, and Philippine Islands.

Signed and delivered in the presence of

—

The B. V. D. Co.,

, President.

(This license notice is placed on every box):

Price, $1.00 per suit.

Made for the B. V. D. Co., by the Erlanger Underwear Manufacturing Co., of Balti-

more, Md., U. S. A.
Patented U. S. A. April 30, 1907, No. 852,306.

This garment Ul is licensed to be sold to consumers for $1.00 a suit. If delivered
by jobbers to dealers for sale to consumers it is licensed to be so delivered upon the
special terms embodied in the regular printed jobbers' license. No license other
than the above is granted under the patent.

The above notice specifies the license granted by the patentees under the patent
and is not intended to define rights other than those derived from the direct license

under the patent.

New York, N. Y.

We have received orders from you for two-piece B. V. D. garments manufactured
by us (which garments we will hereinafter speak of as B. V. D. goods), which orders
and subsequent orders accepted by us we are about to and will fill under and subject
to the conditions hereinafter set forth.
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After the ahipments to you we have and will have on hand in our stock B. V. p.
goods of the same style and quality as those shipped to you, and we will continue
manufacturing B. V. D. goods of the same style and quality.

The price of B. V. D. goods, as you well know, has been established by tiheir quality

and merit.

In order that we may sell at the proper price such other B. V. D. goods as we have
and will still have on hand, and continue to manufacture B. V. D. goods of the same
style and quality as those about to be sold to you, it is and will be necessary that
wholesalers of our goods similar to those about to be shipped to you should receive a
legitimate profit on such B. V. D. goods—that is, the difference between our whole-
BWe price and the prices to retaUers hereinafter set forth, which experience has shown
to be a reasonable profit—it is therefore necessary that you shaU not sell any B. V. D.
goods which shall be shipped by us to you at a price less than the prices hereinafter

set forth.

Your title to the B. V. D. goods, which we will deliver to you under the orders

which we now have from you or any subsequent orders, is and shall be subject to

following condition, to wit: That iiE you sell or dispose of any two^iece B. V. D.
garments to any wholesalers, except as hereinafter set forth, or to any retailers or any-
one else, for less than the prices hereinafter set forth, the title to all of the B. V. D.
goods which shall be delivered by us to you then in your possession or control shall

reyert to us, and we shall have the right to retake the same, we to return the net
price paid by you to us for such goods so retaken by us, or, if you owe us any amount
at Buch time, the net price of such goods shall be credited to you, and all unfilled

orders from you which we may have shall, at our option, be canceled.
There is no objection to your selling our B. V. D. goods to such wholesaler as we

have accepted orders from for this or the coming season (the list of these in your
city we will send you later) at such price as you and such wholesalers may agree upon,
The following are the prices herein referred to f. o. b. city of wholesaler:

Per dozen.

Y6K-Y2S at $3. 60 less 2/10 days, 60 days dating or equivalent.
15K-76N at 4. 12J less 2/10 days, 60 days datiag or equivalent.
15KD at 4. 37^ less 2/10 days, 60 days dating or equivalent.
T3N at 4. 30 leas 2/10 days, 60 days dating or equivalent.
25K-25N at 4. 37J less 2/10 days, 60 days dating or equivalent.
20K-20N at 5.75 less 2/10 days, 60 days dating or equivalent.
23K-23N at 5. 75 less 2/10 days, 60 days dating or equivalent.
35A-35N at 8. 00 less 2/10 days, 60 days dating or equivalent.
35H at 8. 37J less 2/10 days, 60 days dating or equivalent.
J8A-38N at 8. 25 less 2/10 days, 60 days dating or equivalent.
iSR at 8. 62i less 2/10 days, 60 days datiug or equivalent.
39A-39N at 8. 25 less 2/10 days, 60 days dating or equivalent.
40A-40N at 8. 25 less 2/10 days, 60 days dating or equivalent.
41A-41N at 8. 25 less 2/10 days, 60 days dating or equivalent
41H at 8. 62J less 2/10 days, 60 days dating or equivalent
42A-42N at 8. 25 less 2/10 days, 60 days dating or equivalent
43A-43N at 8. 25 less 2/10 days, 60 days dating or equivalent
47A-47N at 8. 25 less 2/10 days, 60 days dating or equivalent
48A-48N at 8. 25 less 2/10 days, 60 days dating or equivalent
49A-49N ; at 8. 25 less 2/10 days, 60 days dating or equivalent
91A-91N at 12. 00 less 2/10 days, 60 days dating or equivalent
92A-92N at 12. 00 less 2/10 days, 60 days dating or equivalent
93A-93N at 12. 00 less 2/10 days, 60 days dating or equivalent
93H at 12. 37i less 2/10 days, 60 days dating or equivalent
94A-94N at 12. 00 leas 2/10 days, 60 days dating or equivalent
95A-95N at 12. 00 less 2/10 days, 60 days dating or equivalent
B30 at 4. 75 less 2/10 days, 60 days dating or equivalent
B81 at 4. 75 less 2/10 days, 60 days dating or equivalent

^

Quarter (1/4) sleeve shirts in styles 20 to 95, inclusive, are designated by letter ' 'H'

'

added to style number, and sell at 37^ cents per dozen above price of the sleeveless

shirts of like number.
The drawers in sizes 46-48-50, are 75 cents per dozen higher in price than the prices

above listed.

The shirts in sizes 48 and 50, are 75 cents per dozen higher in price than tie prices

flbove listed.

In sizes 52 and 54* in both drawers and shirts the price is $1.50 per dozen higher

tiian the prices above listed.
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For size 56* in both drawers and flhirts, the price is $2.25 per dozen higher thaa the
prices above listed.

*No drawers and shirts made larger than size 52 with the exception of styles 15K-

Per dozen

11 at 18. 75 less 2/10 days, 60 days dating or «quivalent.
22 at 12. 00 less 2/10 days, 60 days dating or equivalent.
33-44 at 16. 50 less 2/10 days, 60 days dating or equivalent.
66 at 16. 50 less 2/10 days, 60 days dating or equivalent.
55 at 19. 00 less 2/10 days, 60 days dating or equivalent.
Ili-2L at 12. 50 less 2/10 days, 60 days dating or equivalent.
SL-AL at 16. 50 less 2/l0 days, 60 days dating or equivalent.
8L at 19.00 less 2/10 days, 60 days dating or equivalent.
9L at 22. 50 less 2/10 days, 60 days dating or equivalent.

In case we shall be prevented by fire, accidents, earthquakes, lockouts, strikes, or
labor_ difficulties froni_ filling orders given by you we will fill the orders as soon as
practicable, and only in proportion to our reduced output, and all orders remaining
unshipped by the following July 31 may be canceled by us.
We beg to thank you for your orders.

Yours, truly.

The B. V. D. Co.
Per

The Chairman. The committee will take pleasure in hearing from
Mr. Charles A. Ireland, the president of the National Hardware
Association.

STATEMENT OF MR. CHARLES A. IRELAND, OF lOHIA, MICH.,
PRESIDENT OF THE NATIONAL RETAIL HARDWARE ASSO-
CIATION.

Mr. Ireland. Mr. Chairman, while I have no particular apology
to offer for my appearance. here, I do desire to say that I was called

here hurriedly and have not had very much time in which to pre-
pare myself.

I say that, in view .of the fact that all these circumstances and
surroundings are so foreign to what I am acustomed to. I also de-
sire to ask the committee to appreciate the fact that I appear before

you in the r61e of a small country merchant who desires to present
to you briefly our side of the case. I believe I can do that in much
less time, and possibly with more satisfaction to myself and, I hope,
with better satisfaction to you, by being allowed to complete the
remarks I have to make on this subject. I will say at the beginning
that the National Retail Hardware Association was organized
some 14 years ago and has 36 affiliated States. We have a mem-
bership of about 15,000 active members, with several thousand
more who are affiliated with us in the sense that we are representing

about two-thirds of the 30,000 active retail hardware merchants in

the United States.

I have not taken into consideration the fact that there are a large

number of general merchants who handle hardware goods, so that
in reality to-day we are speaking for a large body of men who are

interested in the sale of this class of merchandise.

I desire to say for your information that 75 per cent of the member-
ship of the National Retail Hardware Association is composed at

members who live in towns of less than 10,000 inhabitants, so that

in reality in coming to you to-day and asmng for a hearing we are

representing the smaller class of retailers in the country.
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The policies of the National KetaU Hardware Association possibly

may be of interest to you so that you may know just what our work
has been along this Hne. I would say for your information that we
have advocated for years, as an organization, the enactment of the

things now before your committee. In order that you may know
just what our pm-poses are, I desire to read into the record a brief

statement of the things we advocated seven years ago, so that you
may understand that the views we are presenting this morning are

the same we have had and which we have been advocating for quite

a long time.

We believe in a safe and more uniform retail credit syetem.
We believe in truthftl advertising and honest measures and weights.

We believe trading stamps and all schemes of a lottery nati;re shoi<ld be abolished.

We believe in maintaining a reasonable, restricted minimum selling price on special-

ties.

We believe that peddlers or transient tradesmen should pay a license for the privilege

of competing with the established merchants.
We believe that any law that will close a market for a local tradesman and leave it

open to mail-order concerns is unjust, unreaaonable, and inconsistent.

We believe that our association work is a great educator for the merchant and results

in better and broader merchandising.
We believe in honest men in public office and economical business administration

of national, State and municipal affairs.

We believe that good roads are equally as important as deep waterways, and the
National Government shot. Id assist and encourage both alike.

We believe legislation that encourages centralization of trade, capital, or population
at the expense of country towns and communities should be opposed and defeated.

Mr. Chairman, as a preface to my remarks I desire to "say that we
are here asking for no favors. We are here simply asking for a free

field and a fair fight.

I desire to say nere and now, Mr. Chairman, that in my judgment
the National Government can, if they see fit, or if they should be
lax in the discharge of duties which will eventually come to them,
legislate the smaller retailers out of business.

I do not desire to be understood as stating that I beheve that this

is the pohcy of Congress, because I reaUze the fact that you are

legislating for the great body of the American people and for their

best interests.

Furthermore, I desire to say that our activities in all these years
have been along the Unes of getting a lower price for our members
and urging upon them the necessity of meeting, as far as possible,

any and all competition in their respective communities.
We have what we call a trade relations committee, whose duty it

is to work out, as far as possible, all the sources of supply to aid our
members in securing lower prices.

We assume, gentlemen, that we are in reality the buyers of the
respective communities in which we five, and that we can not remain
indifferent to the prices being paid by our customers.
There is another thing I desire to call to your attention, and that is

the fact that the consumer in almost all instances is not a judge of
values. Hence he is entitled to protection.

I desire to call yoiu- attention briefly to the fact that the catalogue
houses and department stores are prone to take the trade-marked
and well-known goods of estabhshed value and sell them at a cut
price, and then take advantage, oftentimes, of the lack of knowl-
edge of values of their customers.
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Mr. Thomas. Do you want to fix prices ?

Mr. Ireland. The term "fixing prices" is not one we have used,
nor do we ever propose to use it.

There has been a tendency and is a tendency in all lines to stand-
ardize certain transactions. I desire to say, Mr. Chairman, for your
information, that the impression seems to be abroad that the estab-

lishing prices has a tendency to raise the cost of the commodities
that are necessary in the homes of the consumers. I desire to say
to you, after an extended business life, that the standardizing of

price or, as you term it, the "fixing of prices"—I do not Hke the word
and that is the reason we do not use it.

Mr. Thomas. It is all the same thing, however.
Mr. Ireland. Possibly: but in reality this thing has been in

vogue until a recent decision of the Supreme Court of the United
States, and I desire to say to you that the ultimate consumer is not
concerned in what price he pays for particular kinds of goods. He
is more concerned in what it costs him to buy his wants for the home
during the year.

I would say right now, Mr. Chairman, that I have read over some
of the bills that are before Congress and the one bill which I was
able to understand—and I admit that I have no way of understand-
ing some of the legal phraseology of the bills—is the bill commonly
known as H. R. 13305.

I desire to say, Mr. Chairman, that I believe that in the end the
ultimate consumer, especially in the country towns, who deals more
largely, possibly with his own dealer, and knows the conditions that
surround the purchase and sale of the goods, is able in this way to

fet a better price in the long run for the various articles which he
uys.

I desire to call your attention to this point of view, that a great

many concerns are taking trade-marked and trade-named articles

and selling them at cutthroat prices, and in order to make up the

losses thus sustained they have to get for the other goods sold a suffi-

cient amount to make that up. Then they determine very largely

what is their proportion of the gain, and I believe in this way, often-

times, the ultimate consumer is charged an undue price.

Mr. Thomas. I do not wish to disturb you in your argument, but
I would like to have some information. I understand you represent
the retail hardware dealers of the United States ?

Mr. Ireland. Yes.
Mr. Thomas. And your association has about 15,000 members!
Mr. Ireland. Fifteen thousand active members; yes.

Mr. Thomas. Fifteen thousand active members. You have meet-
ings every year of your association ?

Mr. Ireland. Yes; we have State and national meetings.

Mr. Thomas. Now, has that association standardized, as you call

it—I call it fixing prices—at which they will sell these goods; have you
fLxed the prices through that association ?

Mr. Ireland. We have not. Neither have we any intention of

fixing the prices. The intention is to permit the manufacturer wha
manufactures goods of merit, to enable him to determine at what
price that article shall be sold to the ultimate consumer, and I desire

to say for your information that we have been able to learn that the

average manufacturer does not make his money on a limited number
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of sales, but that by placing the prices at a low cost or a reasonable
cost for a standard article he is able to make his money very largely

on account of the fact that he is able to sell those lai^e quantities of

goods of estabhshed and weU-known value.

Mr. Thomas. Would you be wilhng, for instance, to have a farmer
fix the price of pork chops to you ?

Mr. Ikeland. To fix the price of them to me ?

Mr. Thomas. Yes; the farmer raises the hog and he has to go
through many years' experience in order to raise that product. Are
you wilhng that the farmer should fix the standard price on beef

a!nd other products which he raises to the members of your association ?

Mr. Ireland. I would say that I would have no objection to the
farmer fixing the selling price of his products, if that is baaed upon
the same fair estimate of profit values that the American manufac-
turer did when he fixed his resale price, for the past 20 years, prior

to the recent decision of the Supreme Court.
Mr. Morgan. Right in that connection, I would like to ask you a

question. Suppose a farmer would raise a certain brand of potatoes
of a certain character, or a certain kind of lettuce, or, for instance,

he would brand a certain kind of butter, brand it in a certain way;
do you not think the farmer could legitimately go to a grocer and
say, " You can sell my buttar and retail it if you will sell it at a cer-

tain price." Would that not be along the lines of the right which
you claim the manufacturer ought to have 1

Mr. Ireland. In a way.
Mr. Morgan. You do not beheve the manufacturers ought to unite

and fix the price on various kinds of articles, neither would you
think the farmers ought to combine to fix a price on their products.
But if a farmer desires to fix a resale price on some certain products,
do you not think the farmer would have the same right to fix the
price of that product as the manufacturer thinlss he ought to have
to fix the price of his product ?

Mr. Ireland. You mean if he conforms to the provisions of the
biU?

Mr. Morgan. I am talking about it as a matter of right.

Mr. Ireland. I would have no objections to that, sir.

But I desire to say that it is not possible for a manufacturer to

get an undue profit for those goods and to continue to get a volume
of business in those goods necessary to allow him to msie money.

I would say that the national Retail Hardware Association is not
asking for and does not intend to ask for an unfair advantage.
We do beheve this, that if the country town is to remain upon the

map there must be given to the retailer who handles a limited number
of articles some sort of protection. By reason of the fact that a
great many of these large houses are able to take quite a number of

articles upon which he depends for the keeping up of his buaness, I
think you should leave him a suflicient amount to maintain his

business.

Mr. Dyer. In connection with that, did not your association pro-
test against the enactment of the parcel-post law in the last Congress
on the ground that it would be inimical to the interests of the retail

hardware merchants ?

Mr. Ireland. We plead guilty.

Mr. Dyer. What have you to say to that now ?
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Mr Ireland. The facts of the case are, as conditions exist, I do
not thmk there is very much to say.
Mr. Dyer. So far you have not noticed it to any great extent,

have you ?

Mr. Ireland. I would say in connection with this matter, our
reason for opposing the parcel post was with the idea of preventing
the passage of any legislation along this line such as was proposed
in the eariy 4ays, by the establishment of a flat rate. We opposed
that and we felt in the passage of the present parcel-post law, and
we were assured by our Members of Congress that there would be no
action taken looking toward the lowering of the rate or the changing
of the conditions surrounding the passage of that law without its

being brought before a particular committee for a hearing.
But I find, when I go to my Senator, the junior Senator from Mich-

igan, Mr. Townsend, that they have had Very little to say about this.

So we find ourselves confronted with a peculiar condition; but I do
believe this, that the Government should know the exact cost of the
performance of the service they are rendisring in that line, and the
cost of the maintainance should be paid for by those who use the
system. But I do not care to go into a discussion of the parcel post
at this time.

Mr. Dyer. I simply wanted to ask you that, as to whether or,not
your fear in regard to this proposed legislation, or as to the existing
conditions had changed now, in view of the decisions of the Supreme
Court, and whether in view of that decision your fears are not now
as groundless, more or less, as they were in connection with the par-
cel post.

Mr. Ireland. I deny that our fears were not groundless.
I desire to say another thing, and that is this, that the goods upon

which there is a restricted mininium price are handled by the dealer
at a less profit to him than any other fine of merchandise that he usu-
ally carries. We are able to do this by reason of the fact that the
goods are well known, that it requires not so much effort and less

expensive salesmanship to sell this class of goods.
There are one or two other things I desire to say and then I wiU

have finished.

I am simply here to speak to you in behalf of the smaller retailer

and in behalf of the country town. While we have been informed
through the newspapers and through the magazines in past years
that the greatest error which was confronting the American Nation
was a great monopoly such as the Standard Oil Co. and other con-
cerns of that kind, I desire to say to you, Mr. Chairman, here and
now, that in my judgment, as an American citizen who has given this

subject a lot of thought and study, and it has been my privilege dur-
ing the past two years to have spoken in almost all of our affiliated

States to the merchants, that the greatest danger that confronts this

great Nation to-dayis the possibility of the elimination of the coun-
try town and the things that go with it.

I am here gentlemen, to ask you, not for any special favors for

myself, because I do not need them^I can get along/without them

—

but I am here to ask you to think carefully and well as to what the

possible outcome will be unless there is a check to this tendency
to congestion and the movement from th© farm and the country
village.
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I desire to say to you that I believe the one thing which the United.
States needs now and will continue to need as long as the Nation shall

exist is the splendid type of manhood which comes to-day from the
country town and the farm. I thank you, gentlemen.

Mr. Dyer. I want to ask you whether or not there is any trust

in the hardware business ?

Mr. Ireland. I have not known of any.
Mr. Dyer. There is strict competition along aU the lines of hard-

ware?
Mr. Ireland. Absolutely. The competition in trade-marked

goods, upon which there is a minimum price, narrows down to the

J)oint of service, and abiHty of the merchant to get the trade away
rom the other fellow on the same class of goods, by reason of the
fact that he possesses the ability to give better service.

Mr. Dyer. The value goes with those articles ?

Mr. Ireland. Absolutely.
Mr. Dyer. You know of the goods which have the trade-mark

"Keen Kutter," which are manufactured by a company in my
city?

Mr. Ireland. Yes.
Mr. Dyer. Those goods not only are recognized and have a wide

sale, but they are recognized as having great value behind them ?

Mr. Ireland. Nothing better.

Mr. Nelson. Do they require of you hardware men in dealing
in these articles that you shall handle them exclusively ?

Mr. Ireland. They do not.

Mr. Nelson. Or do they give some special merchant in a city the
exclusive right to handle them and deprive the other merchants of

the privilege of handling the same articles ?

Mr. Ireland. Oftentimes it is advantageous both to the manu-
facturer and to the retailer, and oftentimes to the jobber and the
retailer to allow the retailer to sell certain Idnds of goods; for in-

stance, the Keen Kutter. For instance, in my own Httle city
my compettor handles the Keen Kutter and 1 handle the Dia-
mond Edge goods, manufactured by another concern in the same city,
and there is no connection between the prices charged by the two
concerns, and neither is there any connection between the prices
charged by the retailer, but they both have the suggested retail
price.

Mr. Dyer. By reason of that is it not a fact that they give better
value ?

Mr. Ireland. Absolutely. There is another thing I would like
to say.

Mr. Nelson. For instance, take the case of the Keen Kutter. Are
you barred from selling it when your competitor sells it ?

Mr. Ireland. Possibly not, but I would not want it.

Mr. Nelson. Have you inquired whether you may sell the Keen
Kutter goods if your competitor sells them ?

Mr. Ireland. I have never had occasion to take that up.
Mr. Dyer. You say you have never has occasion to take that up

!

Mr. Ireland. I never have had occasion to take that up. But I
can cite you another case along that line. There was a fu-e in our
place, and we had an order for some saws from the Michigan Eeform-
atory, and it became necessary for us to buy saws, and we went to
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o^ competitor and bought his saws and sold them on the order we
held from the Michigan Reformatory, receiving the suggested retail
price.

Mr. Nelson. There has been a question in my mind for some time
as to how far the practice of exclusive contracts prevails. For
instance, there were some people here who wanted us to permit them
to make exclusive contracts with merchants. Is that done in the
hardware business ?

Mr. Ireland. No; it is not. While it prevails by consent it is not
required. I want to say this also, that for years we had to contend
in our hardware association with this condition. A great many of
the trade-marked goods possess trade-marks which are of real value.
They are sold with less profit to the retailer than the ordinary lines of
goods we can handle, and they require less salesmanship to sell them.

Oftentimes a great many retailers were prone to continue selling

these goods, and we have gotten to the point where we feel that if we
are to continue to keep the position we hold in our respective com-
munity as the buyers for our customers whom we must meet over and
over again, that we must in the very nature of things, if there were no
moral side to it, give our customer all he is entitled to for his money.
We are not asking you to allow us to rob anybody.
Mr. Morgan. What per cent of the goods sold by the average retail

country store, I mean in the hardware hne—what per cent of the
goods are what you call specialties, or trade-marked goods ?

Mr. Ireland. That is a very hard question to answer, but it is a
very small percentage.

Mr. Morgan. Can you give the committee some approximate idea.

Mr. Ireland. I would say that in my opinion there would not be
any possibility of its exceeding 5 per cent.

Mr. Morgan. Not over 5 per cent. It would really cut very little

figure, either with the dealer or with the people.

Mr. Ireland. That is true, but on the other hand, there is this

tendency to take those trade-marked goods of established value and
use them as a bait, and then, in view of the fact that the consumer
has very little knowledge of actual values,.possibly to overcharge him
in the items upon which he has no information. .

In my judgment, nothiag will tend more to result eventually in

this one thing, and that is his passing.

Mr. Morgan. Now in the large cities, the difficulty which the
small retail merchant has is caused by the department stores ?

Mr. Ireland. Very largely.

Mr. Morgan. But in the country, in towns of one. to five thousand
inhabitants, you have not that kind of store to contend*with, have
you ? And is it not a fact that your difiiculty is with them and with
the big maU-order houses ?

Mr. Ireland. I would say ia answer to that—and it was not my
purpose to go into a discussion of the mail-order business; but when
we come to think that last year there was over $300,000,000 worth of

mail-order busiaess in the United States, and over $100,000,000

worth of that was done by one mail-order firm in Chicago, and they
have invested in factories which they own 16,000,000, and they have
$4,500,000 more in various other enterprises from, which they get
their goods at a 10 per cent basis above the manufacturing cost, it

seems to me the time is not far distant when, unless there is some-
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thing done that takes away the burden now being placed upon the
small retailer of ordinary means and ordinary abiUty, it will be im^
possibleTfor him to continue for all time.

Mr. Nelson. You do not argue then that because the mail-order
house has sources of manufacture whereby they can get articles

cheaper, that we should subsidize the retailers ?

Mr. Ireland. No, sir. The thing we are asking for is this, to

prevent these great mail-order houses from taking goods that cost

say, $12 a dozen, the best price we can buy them for,, to take that
article, which has a household name, and which is a household word
with every customer we have, and sell that at a price less than the
dealer's cost. What for ? Simply for the' purpose of poisoniag thajt

man's mind with the fact that tne dealer in the community in whicp
he hves is a robber.

,Mr. Dyer. How can we prevent that ?

Mr. Ireland. Gentlemen, you are asking me
Mr. Dter (interposing). In view jaf the recent decision of th^

Supreme Court of tiie United States.
,

Mr. Ireland. You mean in doing that?
Mr. Dter. How can we enact the necessary legislation; what

would you suggest ?

Mr. Ireland. I would say that in my judgment for years we had
supposed that the manufacturer had the right to do these things, anij

you will remember that the Supreme Court of the United States, as I

remember it, reversed its own decision on a very narrow margin,
and I have no desire to criticise the Supreme Court of the United
States, but that is a fact; and by that decision the right was taken
away from the American manufacturer to fix the resale priee of his

goods.
Mr. Dyer. Then you think we ou^ht to amend the Sherman act

so as to give the manufacturer the nght to fix the price, regardless
of the decision of the Supreme Court of the United States ?

Mr. Ireland. I do not know just how you would do that. But
in reading the various bills before the committee, there seems to be
at least one bill which I can understand, and that is the one I ret-

ferred to, which pimply places us back in .the position, as I under-
stand it, where we were before the decision of the Supreme Court.

I do desire to say that I beUeve a safeguard should be thrown
around the passage of that legislation which will make it impossible
for any manufacture to acquire a monopoly in this way.

Mr. Morgan. You said that the mail-order houses did a business
of $300,000,000 .last year?

' Mr. IreUand. Yes, sir.

Mr. Morgan. Do you know how much business is done by houses
other than those; have you figured that out.

Mr. Ireland. I have not that information.
Mr. Morgan. I know from my own investigation and inquiry that

there is about $20,000,000,000 worth of manufactured goods made
in this country in a year, and the other dealers sell all the rest

except that $300,000,000 worth ?

Mr. Ireland. That is true.

Mr. Morgan. Is that not really such a smaU percentage of the
total business that under present conditions there is really no great
injury done to the average retail merchant ?
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Mr. Ireland. I wish you inight attend conventions with me in a

^^if
^^"^'"Itural State "for just one month. This volume of goods

^^
A/?"^T ^^^S®^y ^ *b® great agricultural States.
Mr. Morgan. I am from an agricultiu-al State myself, where there

are a great many small cities, and I have talked frequently with the
merchants and farmers in that State. Of course, I know they do
not look at it from the same viewpoint, but I have so far not heard
very much complaint about the effect of it.

Mr. Ireland. That is true, but when you stop to think that the
mail-order business is increasiug from 10 to 15 per cent a year it is

going to prove a pretty serious thing.

Mr. Morgan. You think it will keep going until the retail mer-
chants wiU finally be thrown out ?

IkCr. Ireland. Yes, sir. And there is another thing you must con-
sider, that when the time has come when the small retailer has been
driven out of business then it wQl be an easy matter for a few large
houses to get together and make a gentleman's agreement or pos-
sibly have a pleasant dinner some evening where the gentlemen
present wUl have an understanding as to the conditions that will

obtain as they relate to the matter of competition.
If there is nothing further you desire to ask me, gentlemen, I would

like you to hear Im. Corey. I have taken a good deal more time
than I intended, and I want to apologize for occupying so much of

your time. I am here simply representing the small retailers and
the country towns. This question is eventually going to mean, in

my judgment, almost the very perpetuity of this great Nation.
I thank you very much, gentlemen.
Mr. Dyer. And also the manufacturers in the cities.

The Chairman. We will be glad to hear you now, Mr. Corey.

STATEMENT OF M. L. COREY, OF ARGOS, IND., SECRETARY OF
THE NATIONAI RETAIL HARDWARE ASSOCIATION.

Mr. Corey. Mr. Chairman, and gentlemen of the committee, it is not
my purpose to take up very much of your time, because the ground
has been covered so thoroughly by Mr. Ireland.

But there is one point I want to touch upon, and in reea<rd to

which a question has been asked, and that is in relation to the mat-
ter of parcels post.

It is true that we fought that for a good many years, not so much be-
cause we feared the passage of the measure as it finally went through
the House, but because we felt it was merely an entering wedge.
That word was mentioned all the time. The gentlemen who appeared
before the committee at that time used it and it was frequent in our
arguments and we felt that our groimds were well taken on that one
pomt.

Mr. Dyer. You thought that was the beginning of the end of the

retail merchants ?

Mr. Corey. Yes. We were told that the matter would be adjusted

so that Congress would regulate it. We felt we could go to Congress

and that they would be reasonable in handling thisTnatter.

What has happened? The stamps which were used in the first

place, and which told you how much they brought in were abolished.
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Then the weight limit was raised from 11 pounds to 50 pounds, and
we are told now that it will be raised again to 100 pounds. Then the

zone was enlarged, and there were even people working around here

who would have hked to have had the zone feature done away with
entirely. Then the c. o. d. featmre was established, whereby the

Government would bring the money back to the dealer.

Now, on March 15 books will be added to the hst of articles car-

ried by the parcels post. I would like somebody to tell me whether
books wiU include the catalogues that mail-order houses are sending
out. I am free to say I do not know anybody who does know that

yet. Our Congressmen told me they did not know.
Suppose that books are included. The mail-order houses are now

paying from 22 cents to 26 cents each for shipping out those books

—

their catalogues. They will save $1,500,000 to $2,000,000 on the

matter of postage alone which they pay for sending out their books
and delivering them.
The Chairman. You mean their catalogues ?

Mr. CoEEY. Their catalogues; sending them out and delivering

them to the people.

Mr. Nelson. Let me ask you a question right there. I am very
much in sympathy with you, and I want to get your viewpoint upon
the idea that we are legislating for the greatest good of the greatest

number of people. The very facts you mention indicate, do they not,

and indicate very strongly, that this parcel post is serving the greatest

number of American people, and it also indicates that they want it

that way. Why should we stop doing what they seem to want, giving
them the opportunity of getting their goods through, the parcel post?

Mr. Cokey. Are you serving the great mass of people when you
carry those catalogues for a less cost than they are paying for having
them carried now ? Is that serving the people ? Is it not rather giv-

ing the benefit to two or three big mail-order houses ?

Mr. Dyer. I do not think that was contemplated.
Mr. Corey. But is not that the effect ?

Mr. Nelson. Let me follow that question by another. You would
Uke to have the parcel post serve the mass of the people, but you
would also like to prevent the use of the mails by the mail-order
houses for this purpose?

Mr. Corey. I do not think they ought to have—just let me give
you some facts.

Last night I passed down one of your streets, and my attention was
called by a gentleman who is the traffic manager for one of the large
Chicago houses. I asked him what he was doing here. He said he
was here to see the Postmaster General; that their business had in-

creased from 42,000 packages to 75,000 packages and he was here to
make arrangements to carry those packages. His business had in-

creased from 42,000 to 75,000 packages a day, and most of those
packages are sent to the country people. That means 474,000 pack-
ages every week and 29,124,648 packages a year. Do you wonder
what is the matter with the small town ?

Mr. Nelson. But it does not meet the difficulty. If the farmers
or the consumers want this, they are in the majority. What right
have we to prevent their getting what they want ?

Mr. Corey. We are all consumers. But when it comes to the
matter of the farmer alone the farmer has not anything particular to
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do about it. The other people have the business. They are traamg
with a few houses and the business is being concentrated. You say
It IS doing the greatest good to the grea+sst number. That is a hulla-
baloo which has been talked out d'a/ing the last few years.

Mr. Nelson. You do not hf^K^re in that then?
Mr. Corey. Yes; in one -/aj; in the right way. The construction

of it is usually put to tho Benefit of some class. Now, I consider the
greatest good to the greatest number to be that which will build up
this great American people.

Mr. Nelson. You want to build up the retailer first ?

Mr. Corey. No, sir; let him go along right with the balance. We
"have done very well, thank you, but we want to hold our own.

Mr. Morgan. Do you not believe there are only a few mail-order
houses now ?

Mr. Corey. Yes, sir; but is it not a fact, and according to the
natural laws of trade that if the parcel post affords great facilities

to that business, will there not naturally be a large increase in the
number of these mail order houses, and will it no result in a readjust-

ment of business along the lines that are most economical ? You do
not think it possible, do you, that a few mail-order houses will m«tn
extravagant profits for many years without having large and vigorous
conipetition ?

Mr. Corey. I beheve it is possible for the few maU-order houses
that are in existance to-day to prevent the establishment of other
mail-order houses, because of the position they hold in the trade.

They can keep any other mail-order nouses from buying as cheaply as

they can buy. They are already maintaining their own sources of

supply. Everjrthing strengthens them. You take a large depart-

ment store, if they can buy from them and the mail-order houses
so much more cheaply, and these mail-order houses and big stores

can get their goods so much cheaper than the small merchants, they
are going to drive the small merchants out of business.

Mr. Morgan. For instance, I five in a Httle town of 5,000 inhabi-

tants. The merchants there have much more capital than the
merchants in the small town in the same county which has only 500
or 1,000 inhabitants. Following out that Une of argument, will

not the merchant in the small city wipe out the merchant in the small

village?

Mr. Corey. Well, in our particular lines of work the practice all

through the West has been this: It has been to get a price, an even
price. You speak about prices. If you wiU go the source

Mr. Morgan (interposing). That is not answering my question.

You say the big mail-order houses in the cities will absorb and will

destroy the merchants in the smaller cities and towns.

Now, then, if that be true, following out the same Une of logic and
taking into consideration the city of 4,000, a county seat, the mer-
chants there have a much larger capital than the merchants, the

smaller merchants, in the smadler towns and villages in the same
county, in the same trading vicinity. According to your logic the

merchants in the town of 4,000 or 5,000 inhabitants will kiU off the

merchants in the town of 500 inhabitants?

Mr. Corey. No; I think not.

Mr. Morgan. Why not ?

74414—VOL 2—14 ^18
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Mr. Cokey. They will not, because it vnW. be impossible for that

merchant in any town of ordinary size to be in a very much stronger

situation than the merchant in the small town. The merchant in

the small town has much less expense in running his business.

Mr. Morgan. Does that not apply equally as you go up ?

Mr. Cokey. No, sir; not when you get beyond a certain point. You
would not compare a small manufacturer with a manufacturer of the

immense resources which the Standard Oil Co. has, for instance.

Mr. Nelson. It seems to me you are taking an unfair position

there, because the Sherman antitrust law prevents combinations and
and monopolies, and, of course, if the mail-order houses combined
they would be in violation of the Sherman antitrust law. What you
are really complaining of is the fact that your competitor has such
large resources without violating the Sherman antitrust law.

Mr. Corey. I do not want to go into a discussion of the Sherman
antitrust law, but I will say that you are up agamst a very hard
proposition when you undertake to solve the distribution problem.
If tne retailer is in a position, if the retail hardware, for instance, is

in a position to buy his merchandise at something near the same
price that the large mail-order houses are buying their goods for, we
will find the competition proposition down below. It is the dis-

crimination in prices at the source which is working our trouble.

Mr. Dyer. Do the consumers get the goods, on the whole, any
cheaper from the mail-order houses than from the retail merchants ?

Mr. Cokey. I have investigated that matter a great deal, and I

have even gone far enough to send to the mail-order houses and
have bought the goods from them. In some cases, they do give

better value, but in other cases we give better value than they do.

And if you are seeking for an explanation of that you can walk
down any of your streets and undertake to buy goods of a certain

quaUty, and you will find that nearly every store has a little diflFerent

Srice. As a matter of fact, there is, on the average, a very little

iflerence in aU prices on the same quaUty of articles in the adver-
tised price, the lowest advertised price on an article finally becomes
a regular retail price everywhere, and the mail-order houses have
advertised their prices, and to-day we are up against the matter of

endeavoring to get a price at which we can sell in competition.
Mr. Dyer. The fact is that on the average nothing is gained by

the consumer by purchasing from the mail-order houses, but it is

disadvantageous to a great body of American people who have em-
ployment on account of the selling by the other dealers, for instance,

the travehng men and the other employees ?

Mr. Corey. That is true. I would like to refer to one other thing,

and that is one which I think will explain the whole matter. We
are unable to meet the guaranties of the mail-order houses. For
instance, the mail-order houses wiU give you a guaranty in their

catalogue on paint something Hke this: "We guarantee this paint to

be the highest grade ready-mixed paint, regardless of price, and guar-
antee it to wear longer, with equal climatic conditions, for at least
five years. We guarantee that this paint at the end of seven years
wiU look better than any other paint at the end of two years. We
guarantee that it wiU adhere to wood, tin, and other substances, and
we guarantee it to be superior to any other paint made, regardless
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oi pnce, and that it will cover double surface and last twice as long
as any other paint made."
Now, gentlemen, that particular paint was analyzed by the Gov-

ernment agricultural experiment station of North Dakota, and their
analysis showed that 24 per cent of the fluid portion of that paint
was nothing but water.

Mr. Nelson. That is pure fraud, then.

_
Mr. CoEEY. That is what we are up against. The retailer who has

his customers right in his own little town and talks to them day after
day has got to tell the truth about his goods.

Mr. Nelson. WUl not that practice, if continued, very soon kill

the mail-order business and take care of that matter ?

Mr. Cokey. No; I do not think it will.

Mr. Dyee. Why does not your association ask the Attorney Gen^-

era! to invoke the arm of the law and prosecute that firm for using
the mails to defraud ?

Mr. CoEEY. That is what we are up against. The same thing is

done along that line in the case of many other articles. The adver-
tisement will say, for instance, "Here is an article for which your
retail dealer is charging you $10, and we will give it to you for $5."

You walk down the street and you will see that frequently displayed
in the windows. You will see it marked down from $10.98 to $5.49,

for iQstance. Such things are in the catalogues of the mail-order
houses all the time, and that has a bad effect on the minds of the
customers, so far as thei retail merchants are concerned. They do nat
patronize the mail-order houses because they are getting service or
getting better value; it is not a matter of economy or a matter of

saving any amount of money; it is simply a matter of being deluded.
Mr. MoEGAN. How do you propose that Congress shall change what

you are talking about ?

Mr. Corey. I am not telling you what to do ; I am telling you what
the conditions axe, and we are looking to you to figure out a remedy.

Mr. MoEGAN. We are having hearings on trust legislation.

Mr. Corey. I know that.

Mr. Dyer. I think I am responsible for bringing this matter into

the discussion.

Mr. Corey. Gentlemen, I have taken up a great deal more time
than I had expected ; I have taken up a great deal too much time.

Mr. Nelson. We have taken up your time by asking you questions.

Mr. Corey. I came along to-day to find out what the situation was
down here. I assure you our, people are interested in this matter.

We do not expect anything unreasonable; we know you are up against

a very hard problem. We are simply trying to impress upon you the

seriousness of it. The hardware merchants of this country are not

down and out by any means, but we can see the way things are tend-

ing. Our interest is in the small towns; we do not want to see them
put off the map.
Mr. Nelson. Will you expect us to do more than this, if we can do

it : To prevent unfair combinations in restraint of trade or monopoly
or such practices as are unfair which flow from attempts to restrain

trade or create monopolies ? That is about all you expect, is it not ?

You do not expect we shall pass legislation that will boost the retail

business ?



1342 TBTJST LEGISLATION.

Mr. Corey. Will that in any way curb the big fellows? Is that
legislation that would affect the small man more than the large man ?

Afl we ask is a fair show in the fight for trade. If you can furnish up
something that will get it, we will be satisfied.

I am very much obhged to you, gentlemen, for giving me this

opportunity to express my views and for listening so patiently to me.
Mr. Webb. We are very much obliged to you, Mr. Corey. The

committee wiU be glad to hear now from Mr. L. E. Putnam, of

Fayetteville, Ark.
Mr. Floyd. Mr. Chairman, I desire to introduce to the committee

Mr. L. R. Putnam, of Fayetteville, Ark., who is not only from my
State, but from my own district, and I hope and believe that you
will give him a fair hearing.

STATEMENT OF L. E. PUTNAM, OF FAYETTEVIILE, AEK.

Mr. Webb. Mr. Putnam, will you give your tvJl name, address,
and occupation ?

Mr. Putnam. My name is.L. R. Putnam; I live at Fayetteville,

Ark. ; I am a native of that town and have been in business there for

16 years.

Mr. Webb. In what business ?

Mr. Putnam. The manufacture of and retail dealing in lumber
and builders' supplies. We have a location also at a different town,
where we handle hardware and furniture.

I simply came here as an expert retailer, if I may express it that
way. These gentlemen who have preceded me, and whom I have
never seen before, have pretty well covered the ground I had in mind.
I have looked over some of the evidence taken before your committee.
I find it is rather confusing, both to you and to me, as to what our peo-
ple want. I have finally made up my mind that the most necessary
thing for the little fellows throughout the Southwest and the Middle
West, where I am famihar with the conditions, is just simply to make
everybody do business on the square as nearly as possible. There are
some facts you hear a great deal about, and I do not believe you
are as familiar with them as you might be. This gentlemen here, Mr.
Morgan, says he comes from a small district.

Mr. Morgan. A big district, but a small town.
Mr. Putnam. He has found that there has grown up a feeling

between the country people and the town people that is contrary to
patriotism and neighborliness, which has made this country great,
but he has no doubt that this feeHng ought to be overcome, and he
probably does not know how to get at it. My idea is that the adver-
tising that these gentlemen have spoken of has brought about this

condition. The fact is, gentlemen, the men who write the advertise-
• ments for these big mail-order houses draw more money in 10 years
than Shakespeare got in his entne existence. And they are worth aU
the money they get, for the time being. Big salaries get high-class
men, and that leaves the Httle fellow in a rather hard condition,
since he is not able to compete with them in this advertising proposi-
tion. He has not the nerve nor the inclination to stand up and look
a man in the face; in my case all of my life has been with the same
people—and this small man has not the nerve nor the inclination
to misrepresent anything he has to sell.
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But I believe that the advertising they send out in these little
sheets and books do not have as much effect as some of the advertis-
ing m the better class of journals. The catalogues themselves, of
course, are books of art. It would do you good to study them.
They set forth how ha,rd it is to trade with the little fellows.
I have m mind one of these catalogues which has a series of pictures

which show the woman of the house, who first comes out and harnesses
up her horse and then drives 5 miles to a town or a village and goes
from one store to another, and none of them have what she wants,
and then she comes back, and during the drive home it pours down
rain, and as a result of that she gets an attack of sickness and then
she dies. That is the pict\ire they draw. Then they proceed to
show you how easy it is to trade with the Chicago mail-order house.
They show you how this woman gets a big catalogue, about the size of
your family Bible, and takes it in and opens it up and spreads it out
on an easy chair, and looks through it and finds there advertised
everything known to the human race which a man could buy. Then
she takes up a piece of paper which is in the catalogue and fills out an
order at the prices stated and then puts it in an envelope, which also

came with the catalogue, and steps out arid buys a post-office money
order from the rural free-dehvery carrier and sends along her order.

The next thing she knows she fiads the stuff dehvered to her, and there

you have it all spread out before you. You have no idea what that
has put into the minds of the country people in the Southwest. They
are m line with the cotton-mouthed politicians, who have worked
havoc down there. But those fellows do not get to Washington, I
am glad to say.

We have quite a herd down there now. But these people have
done untold injury to the patriotism and neighborhness and we
have got to do sometlung to overcome it.

I am not here to propose a law. When we elected Charhe Floyd
down there we thought we had a good man who could do that.

Now, I have no set speech which I came up here to dehver. I

simply came up here with the expectation of furnishiag you some
expert advice, if I could, ta relation to this matter of advertising,

which I think will be iateresting to you. I hold in my hand a paper
which is said to have a circulation of over 2,000,000 copies a week.

I beheve in that paper; in fact, I think it is the paper which is

responsible for giving Roosevelt the number of votes which he got:

Mr. Nelson. Is that the reason you beheve in it ?

Mr. Putnam. I believe in it on account of its circulation and on
account of the quality of the paper. In this copy of the paper

which I have here there is an advertisement which I want to read

to you to show how these houses get at the people. This is where
they have our boys whipped.
Here in this corner of the advertisement he shows a picture of a

.

"strong door" for 77 cents. I happen to be in the business of making
doors. In the first place, he can not save a man 50 per cent on his

doors. I know that from my experience in that particular line of

business. I am holding my own very well in my business, but the

country is in a bad state, and I have come here at the solicitation of

the dealers about my part of the country, and I want to put the

matter before you as it actually is.
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I read that particular advertisement and it annoyed me, and I

wrote to the Curtis Publishing Co., which is a great big concern in

Philadelphia, which publishes the Satiirday Evening Post, the Ladies'

Home Journal, and the Country Gentleman. I called their atten-

tion to this advertisement, and told them that it was a misrepresenta-

tion, and I had understood they censored their advertisements closer

than that. I told them I thought a man had to make good with the

stuff he advertised in their journals, or they would not publish his

advertisements. They did not answer that first letter, but I sent

them in another letter.

Finally I got a nice letter from the western manager of the Curtis

Publishing Co. in Chicago. He started in to brand me as an associa-

tion man, and charged that we had gotten together and made up that

letter and sent it to them. I went back at him in a fair way, and
after that he and I passed several letters.

Since that time this advertisement has not appeared in the Saturday
Evening Post. That was in 1912.

Now, I want to call your attention to this door. You have looked

at doors. There is a picture of the door that to the ordinary man
who is not famiUar with doors, in a practical way, would appear to

be a good door. The advertisement says it is a "strong door," and
it leads you to beheve that it is a good door. Let us take it for

granted, for example, that you and your wife are dissatisfied with the

ack-kitchen door at home, and you have about made up your minds
to put in another door. If you are a man of average means, you
usually talk about such things for a while before you decide on what
you are going to do and where you are going to buy the stuff you
want. So on your way down town to your office you will stop at a
retail lumber yard and say, "What is a good strong door worth?"
Well, if you came to my place I would take you to my door depart-
ment and I would ask you what kind of a door you wanted. Then
you look them over. I ask you where you are going to use the door,

and you tell me you want an outside kitchen door. That ought to be
a good strong door. I would show you the best door I had. It would
be a door that was free of defects, a door that would hold the paint
well and would stand all lands of weather; and you would ask me the
price of the door, and I would say I would make you a good strong;

door like that for $2.50, and with that price I would make a legiti-

mate profit. You would look it over and you would go back and
talk it over with your wife, and that night you would take up the
Saturday Evening Post and read an advertisement telling you
where you could get a good strong door, in Davenport, Iowa, for 77
cents. Then you and your wife would talk it over and you would
say Putnam was holding you up, and was trying to skin everybody,
and he ought to be put in jail.

I wiU tell you about that door. I can look at that door and tell

you what door it is. For a door to be used in the way you want to
use this particular door, you ought to have as good a door as you can
get. But this door which is advertised is the cheapest door known
to the trade. That door has been made up from parts that are the
strippings from running door stock. That door has been put together
with a paint bath, dipped in paint and then grained on the outside.
It is the cheapest door that is made, yet the man who advertises that
door tells you it is a "strong door." That would be the last door
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in my door department which I would ever expect to show you when
you camem and asked to see a "strong door." That advertisement is
put m there for the purpose of misleading, and for the purpose of
creatmg in the minds of the people the idea that they can make a
lower price than anybody else can make.

These houses wiU sometimes make a price on goods, taking their
stock all the way through, for which they can not get the goods to our
country and seU them as cheaply as we sell them.

Mr. Nelson. How can Cfongress by law prevent misleading
advertisements, and is not the remedy for that in your own hands!
You can show your irnmediate constituents or patrons that this is a
fraud, that that thing is a mere delusion, and that they can not do it,

and that the door is just as you described it here to us. Would that
not end their desire to patronize that firm ?

Mr. Putnam. What opportunity have you for doing that ?

Mr. Nelson. But when a man got one of those doors and had on©
experience with that kind of door would he not be your patron after
that?

Mr. Putnam. According to P. T. Bamum, the American people are
easily gulled. They like it.

I do not want you to help me to get a price, but I want you to

help me fight. Indeed, I have made up my mind that I can not put
my claims down to some little personal difficulty I am having. If I

am not an efficient business man I will have to get out of the game*
All we want is to have you make these men do business on the square.

Mr. Nelson. How can we prevent them from hiring experts who
will go to the limit in selling their goods ?

Ml'. Putnam. How did you do this ? Our papers are full of matter,
connected with the congressional race down in our country. There
are some of the nicest items in the world about these men who are in

that race, but at the bottom of those items it says "advertisement."
This matter is marked "advertisement," and it shows you that it

is not an editorial. When it comes out in the Saturday Evening Post
we have confidence in it, but if it comes out in a local paper and has
not the word "advertisement" at the end of it, it looks nght.

Mr. Morgan. Do not the people know that all these things that
appear in the papers are advertisements ? They know that, do
they not ?

Mr. Putnam. They do know it, but they do not know whether they
are all true.

Mr. Morgan. You do [not think the Government could censoi*

advertisements in the newspapers in any way, do you ?

Mr. Putnam. I should think you would have a traffic commission
of some sort which could handle propositions of that kind. That does

not look unreasonable to me.
Mr. Nelson. Have you thought of the number of commissions We

would have to have if these commissions were to pass upon adver-

tisements as to whether they are anywhere near the trath or not?

That is to say, do you think it would be practicable ?

Mr. Putnam. To force these people to tell the truth in advertising?

Mr. Nelson. To have a committee sit in Washington to pass upoii

them?
,

-
,

Mr. Putnam. I have not worked out the proposition.
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Mr. Nelson. From a common-sense point of view, what would
you think of a commission in Washington passing upon advertise-

ments—as to whether they were really the truth or not ?

Mr. Putnam. You pass upon the fare between two stations in the
United States or two cities—the Interstate Commerce Commission
passes upon that.

Mr. Dteb. It is now a violation of the law for anybody to use the
mails for the purpose of defrauding. These people use the mails.

Is not your remedy ample now, to file your complaint with the
Attorney General?

Mr. Putnam. How are you going to get at this thing? Each
little individual man can not do that.

Mr. Dyee. The Department of Justice will investigate it if you
complain that a certain firm is using the mail for the purpose of

committLng fraud. They will investigate it, and if there is a viola-

tion of law, if such a violation is discovered by the district attorney,

the grand jury will, no doubt, return an indictment. It is a viola-

tion of law now to use the mails for the purpose of defrauding, and
all these concerns you speak of do use the mails to carry on their

business.

Mr. Putnam. They usually send their catalogues by freight or

express.

Mr. Dyee. But people write to them and order their goods by
mail, and they write a letter to the customers in reply.

Mr. Putnam. It is possible, then, to gain information pertaining
to these advertisements through an association, or would you put it

up to a httle crossroads fellow who has a general store ?

Has he got to look it up, or could he belong to an association thai,

could look up this information in regard to that ?

Mr. Morgan. I wish you would read section 4 of bill No. 1890,
which was introduced by myself, and tell us whether that would
reach the proposition you are talking about, as to what Congress
might do.

Mr. Putnam. This section says

:

That every practice, method, means, system, policy, device, scheme, or contriv-
ance used by any corporation subject to the provisions of this act in conducting its

business, or its management, control, regulation, promotion, or extension thereof,
shall be ji'.st, fair, and reasonable and not contrary to public policy or dangerous to

the public welfare; and every corporation subject to the provisions of this act in the
the conduct of its business is hereby prohibited from engaging in any practice, or
from using any means, method, or system, or from pi rs^iing any policy, or from
resorting to any device, or scheme, or contrivance whatsoever that is unjust, unfair,
or unreasonable, or that is contrary to public policy or dangerous to the public wel-
fare, and every act or thing in this section prohibited is hereby declared to be
unlawful.

Mr. Morgan. Now, suppose we were to enact a section something
like that, to be general m its nature, and then we should give the
trades commission which it is proposed to create authority to exe-
cute that law. Would that not cover practically all the things you
men complain of ?

Mr. Putnam. It is pretty hard to pass on that in a moment, but I

believe it comes pretty close to it.

Mr. Floyd. In answer to Mr. Dyer's question you said it would
be impossible for the individual merchant to take up this matter,
and you said something about your association. What is to hinder
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your particular association from getting this information and expos-
i^g to tte public these fraudulent advertisements ?

Mr. Putnam. While I am a director in the Southwestern Lumber-
men's Association, consisting of men in Arkansas, Oklahoma, and
Kansas, and while I am not up on the details, I understand that we
have been indicted, or that the secretary of our association has been
implicated in some way for belonging to a bureau of information
wmch has dispensed information of that sort. I supposed it was
against the law.
Mr. Beall. That was information in regard to the price on retail

lumber, was it not ?

Mr. Putnam. No, I think it was in regard to the matter of doing
business of concerns which were selling to the consumers and also

attempting to sell to the dealers.

Iklr. Floyd. In other words, if I understand from the testimony
that has been brought out here, somebody undertook to indict or

Srosecute these associations for violations of the Sherman law for

oing that particular thing.

Mr. Putnam. That is my understanding, Mr. Floyd.
Mr. Webb. But it is not contrary to law to expose fraud, either by

an individual or an association, is it ? You would have the right to

expose such a fraud as you have detailed here, whether it was done
by an individual or an association, would you not ?

Mr. Putnam. I suppose that would be within the law. But it is

practically impossible. Of course it is well enough to talk about
what you would Hke to do and what yau would hke to have. But
you have to take it as it is.

Mr. Floyd will tell you that there are hundreds of little fellows all

through his district who would not know what to do with the informa-
tion if they had it, unless they could report it to an association.

Mr. Dyer. Have you not an association of which these people are

members ?

Mr. Putnam. Yes.
Mr. Dyer. Now, in my city we have just lately had 12 or 15 fake

doctors indicted and convicted and some of them have been sent. to

jail for using the mails to defraud in selling cancer cures, and things

of that kind. That fight against them was begun by the medical

society of that city. They callec^ in the Post Office Department, and
the Post Office Department sent its inspectors out there to investi-

gate and get the evidence. It seems to me your association ought to

be able to do the same thing to these people who misrepresent these

things.

Mr. Putnam. I understand that it is against the law to report

these things to an association and then for them to take it up.

Mr. Dyer. It ougnt not to be against the law to do that.

Mr. Putnam. You are right about that.

Mr. Floyd. I do not think it is against the law, myself, but it is

undoubtedly true, from some ol the testimony we have had here that

persons have been indicted and prosecutions have been instituted

for that particular thing. Mr. Barry, who was before us, testified

that mernbers of his association has been indicted and that there was
some kind ol a suit against him for an alleged violation of the Sherman
Act, and has been for a number of years, and it is the theory that it is

within the law which has intimidated you at this time.
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Mr. Putnam. Yes; that is so.

At this point I wish to read into the record the amendment to

section 9 of the tentative bill No. 1, which we lumbermen and others

who have studied this situation believe is both right and necessary:

And providedfurther, That it shall not be deemed an attempt to monopolize or to

restrain commerce among the several States to disseminate through trade associationg

or otherwise, truthful information as to the methods, practices, or policies of persons,

firms, or corporations engaged in commerce among the several States or with foreign

nations.

I also desire to incorporate as a part of my remarks an address by
Hon. L. C. Boyle, of Kansas City, Mo., former attorney general of

the State of Kansas in which is set forth more fully than I can do
just what is claimed by the Government in these prosecutions against

western lumbermen. This address was dehvered at the twenty-

fourth annual convention of the Southwestern Lumbermen's Con-
vention, held at Kansas City, Mo., January 24-26, 1912.

The address is as follows

:

The Association From a Leoal Viewpoint.

[By Hon. L. C. Boyle.]

Mr. Chairman, ladies and gentlemen, memhera of the association, your executive

committee has requested me to address you on the status of the litigation now pending,

wherein several lumber associations are involved. In undertaking a review of these

suits I shall of necessity deal at some length with the subject matter of the litigation.

On June 23, 1911, an indictment was filed in the Federal court at Chicago against 14

secretaries of lumber associations. The Gff\-ernment's charge was to the effect that

these secretaries, with others, conspited to influence the lumber trade to refuse to deal

with those manufacturers and wholesalers who sold to the consumer direct. A major'

ity of the indicted secretaries met for the purpose of devising ways and means to the

end that the Government's attack be resisted. To accomplish this purpose, the fol-

lowing lawyers were employed: Judge Milton D. Purdy and Mr. William A. Lancaster,

of Minneapolis; Mr. C. 1). Joslyn, of Detroit, and myself. After a careful study of the

indictment, the attorneys for the secretaries filed a demurrer. The demurrer raised

this question, among others: Granting the statement of facts in the indictment to, be
true, yet the Government had not stated a legal ground of complaint against the secre-

taries. On September 16, 1911, the attorneys met in Chicago for the purpose of

arguing the demurrer. This we were unable to do as the Government was not ready.

The secretaries had instructed us that it was their desire to push the litigation with all

expedition possible, and this for the reason that wide publicity had been given to the

fact that they had been charged with a violation of law. The mail-order houses, in

flaring pamphlets, had circulated the country. I can assure you the alleged offense

of the lumber dealers did not diminish in the paper aspect of criminality under thfe

subtle skill of the fiction writers employed by the mail-order institutions. We were
unable, however, to move and were also advised that it was tho purpose of the Govern-
ment to institute civil proceedings against a number of the associations. Although no

Eositive statement was made, yet it is tacitly understood that the criminal action will

e dropped and the Government will undertake to accomplish its purpose along civil

lines. In any event the indictment, like Mohammed's coffin, hangs suspended in the

inextricable tangle of the law's delay, and in the meantime the unhappy secretaries

remain as an awful example for mail-order house paragraphers to point a moral (?) or

adorn a tale. Thus does our parental Government, when persistently urged, pull fine

roasted chestnuts out of the fire for those whose cunning plana are carefully veiled, and
sometimes the veil is pure gossamer.
Following the indictment the Government instituted proceedings in chancery to

restrain lumber dealers' aaaociations from continuing their alleged conspiracies. The
exact nature of the conspiracy charged is rather nebulous. In all, three suits, thus far,

have been instituted, and against the following associations: Colorado and Wyoming,
pending at Denver; Michigan, pending at Detroit; and the Northwestern Association,

pending at St. Paul.
The common purpose in each suit is to enjoin the said associations " From agreeing,

combining and conspiring and acting together, to prevent each and every one of them
from carrying on interstate trade, or to prevent in any manner interstate trade and
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COTnmerce of lumber and lumber products in free and open competition between
wholesalera, manufacturers, and jobbers, and retail lumber dealers everywhere."

I can neither illuminate nor explain this alleged conspiracy. In some dim Way,
however, the pleader seeks to charge these associations with a conspiracy in restraint

^ trade. In the Michigan suit The Scout, edited by that valiant fighter, Arthur L.
Holmes, is made a party.
In all probability the Michigan suit will come up first. If the Michigan case is-

rounded out and fully tried before we get into the other cases the whole question at
issue may be settled m this one fight. It is true there are some lines of demarcationm each case, yet the fundamental question is the same in all.
Touching these civil suits, it has been the policy of the attorneys in charge to avoid

all delay possible. Therefore no dilatory pleas have been resorted to, and in each
case answer has been filed, thus joining issue on every charge made by the Govern-
ment in its bill. Mr. Joslyn advises that he expects the taking of proof will com-
mence about February 1.

Through the medium of your trade journals, and the various secretaries, the trade
will be advised of the situation as it develops.
You can well understand that this is neimer the time nor the place to go into an

analysis of the legal questions involved in this controversy. However, I see no
impropriety in calling attention to certain phases of vital points directly and indi-
rectly connected with this litigation.

The Government brings its bill under what is commonly known as the Sherman
antitrust law. The law was enacted July 2, 1890. The following excerpt is the por-
tion of the law pertinent to this inquiry: "Every contract, combination in form of
trust or otherwise, or conspiracy in restraint of trade or commerce * * * is hereby
declared illegal.

'^'
_

From the voluminous bill filed by the Government this concrete statement may be
formulated: The retail lumber dealer, through the secretary of his association, and
also by means of his trade journal, keeps himself advised as to those manufacturers
and wholesalers who sell to the trade direct.

Although there is much more matter set out in the bill, yet the ultimate point at
which the Government is driving is the denial to the retailer of adopting ways and
means by which he may keep himself informed as to whom his real competitors are.

It is not charged that there is any conspiracy to fix prices, although the mail-ordet
pamphleteer brazenly states this to be the fact.

Measuring the charge in the bill with the yardstick of the Sherman antitrust law,
the query results: " Is it restraint of trade, within the meaning of the law, for retailers

to take such steps as may be necessary to discover if the manufacturer from whom
they are buying supplies is selling direct to the trade?"
The first rule to be applied in interpreting a statute is to examine into the evil

sought to be remedied. It is a matter of current history that the Sherman law was
enacted to curb the aggressions of great corporations. In the Standard Oil case Chief
Justice White, speaking of the Sherman law, stated: "The debates in Congress con-
clusively show that the main cause which led to the legislation was the thought that
it was required by the economic condition of the times; that is, the vast accumulation
of wealth in the hands of corporations and individuals, the enormous development of

corporate organization, the facility for cojmbination which such organizations afforded,

the fact that the facility was being used; and that combinations known as trusts were
being multiplied, and the widespread impression that their power had been and would
be exerted to oppress individuals and injure the public generally."

,

With these utterances from the Chief Justice of the United States before the Attorney
General and his assistants (for we must assume they are familiar with them), it la

difficult to understand the tortuous process ofjeasoning by means of which it is sought
to apply this same law to a poor devil who has, with infinite toil and patience, built
up a two or three thousand dollar yard in some small, wind-swept town in Kansas
or who, as a pioneer, has taken his small stock to some valley town m the snow-gripped
hiDs of Colorado.

No one but a space writer for a mail-order catalogue could possibly indulge in
such flights of imagery. The wonder of wonders is. How did they get the idea into
the head of some assistant attorney general?

Let us look at the question from different angles. Let us do so frankly and with-
out fear. There is nothing in this whole controversy from which we need to run

—

"Let the galled jade wince, our withers are unwrung."
Since men bartered and sold the retailer has been a fixed equation in the oco-

SOmic life of every people. In the early days he was both manufacturer and dis-

tributor. As the country became settled and the wants of a developing civiliza-

tion increased, the inventive' genius of man discovered the use of machinery. Undef
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the guiding hand of a boy more shoes could be turned out iu a day than the old-

fashioned cobbler could make in a month. Manufacturing became a distinct line

of business. The development of factories created the demand for the wholesaler

and jobber. The retailer remained in hia old position—the neighbor of the people.

As trails were blazed through the virgin forests, or as men faced the dangers of the

trackless prairies, the retailer went into the vanguard. His store was set up on
the frontier. His goods displayed. Husbandry and town building were made pos-

sible by reason of the, courage and patience of these humble traders. Into the very
warp and woof of our great west has gone the energy, thrift, and skiU of the retailer.

He is a living vital factor in our splendid civilization.

It is urged, however, that this essential factor in the development of our political,

social, and economic life must be eliminated. That he_ has run his course. Hia

race is finished. Let us brieiy examine into the economic necessity for this eftace-

meiit.

The insistent clamor to destroy the country merchant is something new in our

history. In fact, this slogan was heard simultaneously with the birth of the mail-

order house. The demand to eliminate the middleman applies only to country
merchants. The mail-order houses confine their operations to country districts.

Is it necessary to diagraD^ the source of the influence back of this attack? How-
ever, with artful hypocrisy, it is urged that the farmer, who is the very staff of

life to the Nation, is to be helped by the overthrow of this so-called middleman. I

would gladly debate this question before a body of farmers—examine the situation

in the fight of reason and truth.

It is recognized that those who compile the catalogues for the mail-order houses
are most skilled in the art of advertising. Wares are carefulljr exploited both as to

price and quality. If the scope of this address would permit it, a startling array of

facts could be shown on the point of quality in the goods sold by mail-order houses.

Whether it be a saw, hammer, a bar of soap, or piece of scantling, the consumer must
buy either from a description or an alleged picture of the article. In this blind-

man's-buft method of trading the buyer must pay in advance. Thousands have
been lured by the fam y word pictures of these highly paid artists. A large per cent

of those who send their money to a distant cit^ afterwards regret it and wish they
had gone to their friend and neighbor, the retailer, where all wares are exposed to

view and the buyer sees and handles the article before purchasing. Aside, how-
ever, from the question of quality, and for the sake of the argument, we will assume
that on some articles a small per cent of saving can be made by buying through the

mail-order houses. The question still remains. Can the farmer afford to cripple,

much less eliminate, the country merchant? The country town is the farmer's local

market. Here the thrifty housewife exchanges butter, eggs, and fowl for the mer-
chant's wares. If times are good, the farmer deposits his sa\'ings in the local bank.
If crops fail and a loan be needed, he goes to the local banker. The growth and
prosperity of the town takes with it on an ascending scale the value of the farmer's
land.

Aside, however, from these material interests of the farmer in the town, there are other
considerations of infinitely more concern. The town is the religious, social, and educa-
tional center of farm life. The farmer sends his children to the town for the benefit
of high-school education. On Sunday the ride to town is taken to hear some talented
preacher. The country town of to-day is a miniature city. Lyceum lecture courses
are given and modem theaters attract high-class talent. What has made all this pos-
sible? The energy, thrift, and fine civic enterprise of the country merchant. From
him comes the taxes by means of which these splendid civic centers have been
builded and are maintained. If you cripple.or destroy the merchant, what becomes
of the town? Goldsmith's "Deserted Village" will dot the plain and valley, a mute
and mocking evidence of man's short sighted cupidity and his stupendous folly.

I am forced to believe that if the farmer and the laborer but understood the situation
aright, the mail-order business would be short lived. There is so much more at stake
than the saving of a few doubtful pennies. I am constrained to feel that if this matter
could be fairly placed before the country consumer, aside from all questions of self-

interest, his pride, his patriotism, his neighborly friendship would rally to the support
of the retail merchant.
However, there is another angle from which I want you to view this question. . I

must hurry along, as I fear too much of your time has already been taken.
There is a growing demand on the part of the great majority of our people that unless

some check can be placed on the ever-increasing concentration of the wealth of our
country in the hands of great corporations and a few individuals there is grave menace
to the very life of our political institutions. The very law the Government ha«
invoked against the retailer was enacted as a weapon of restraint as against the greed
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of great wealth. Does it not seem like the very irony of fate that this law, which was
originally desimed as a curb on the unfair aggressions of corporate activity, should
be now leveled against the sole factor in our economic life that stands as a buffer
between the great mass of consumers and corporate concentration? Eliminate the
country merchant and the business of distributing the necessities of life, as a natural
sequence, will of necessity center in the hands of a few great corporations. The
Standard Oil will be as a pigmy as compared with such a trust. The only solution of
the dilemma will be State and National socialism. Now, this word "socialism" is not
a term of fear and horror. But if we are to steer the ship of state to that harbor let ua
do BO with our eyes open, otherwise we may crash against some hidden reef. It is
easy to tear down, but hard—yes, very hard—to build up. What is your remedy as
against this impending danger? Organize! Organize! Organize! It is said angels
often visit our friends in disguise. It may be the litigation that now confronts us ia

a blessing in disguise. It will prove such it it but has the effect of stimulating the
retailer to arouse himself to the needs of the hour. Eternal vigilance is the price of
liberty. In like manner militant and aggressive activity is the only force that will
save the country merchant.
The Sherman law applies with much more applicability to labor unions than it does

to any organized activity of the retail merchant. Union labor leaves a job in a body,
and does it as a result of agreement. The laborer who would take the place of the
striker is approached and urged not to work because the employer is unfair to labor.
This is declared legal—and rightly so. Were I to foUow a trade I certainly would
join the union; Tremendous results for the uplift of the entire race have been accom-
plished through the stru^le and ceaseless activity of union labor. Mistakes have
been made, I grant you, but we are all the children of men. The point I make is

this—the laborer in order to protect himself and family is permitted to state the facts

as they are. If, however, a number of merchants should get together and agree that
they will not buy from a manufacturer whose methods are unfair, and which, if

unchecked, spells ruin, this becomes an offense under the law. What is the answer?
The laborer is properly organized. The merchant is not. The laborer is in politics,

the merchant is not, Awake, arouse yourselves, get busy. If you care nothing for
yo'ir own welfare, you at least have children dependent on you.

It is urged that the cost of living is too high. The retail merchant is the man most
available at whom a brick can be thrown. He is thereby made a vicarious sacrifice

to appease the aroused populace. The most superficial investigation would convince
anybody, much less a government official, that the retail merchant of the country has
been getting no unjust profit from his transactions. Every year thousands of retailers

are compelled to throw up their hands and quit. The retailer's balance as it appears
on the country banker's book tells the story. He not only does business upon a
reasonable margin of profit, but carries from season to season the farmer, whose crops
have failed, and the laborer out of employment. And yet it is urged that both farmer
and laborer would be benefited by the elimination of the retailer.

My friends, as I have said, your only safety lies in a close, militant, aggressive
organization. Your country banker will be back of you when he understands the
situation; your local newspaper must get back of you, as its existence depends on
you; your local insurance agent will be back of you; every educational and religious

element in your community will sustain you if you but make known the true condi-
tion. All we ask is a square deal. If the Sherman law applies to you, then the
law should be amended. The courts do not seem to know exactly what the law
means. It is time to pass a statute wherein terms are defined.

The rule of reason was applied in th6' Standard Oil case, and this was done to meet
the business exigencies of that great organization. If the court will not apply the
same rule when the little fellow is concenled, let all the little fellows get together

and make a tremendously big fellow, and then he can apply the rule of reason him-
self. The lumber dealers can not do this work alone. All retail associations must
get together in the national federation. There are a million of you when thus united.

There are other jnillions, directly and indireetly connected with this million. Be a
true patriot, a real citizen. Lay aside party differences and do something for the
retail merchant, and when you do you will have accomplished something fine and
enduring for your country.
Before closii]g I desire to say a word especially applicable to our own association.

I am deeply interested in this organization and this for the reason that I am a niem-
ber of it. Such investments as I have are bound up in the retail lumber business.

I, therefore, do not come to you as a lawyer pleading a cause, but rather do I speak

from the standpoint of a lumberman. Fortunately the Southwestern Association i»

not involved in the litigation pending. At the same time your interest is identical

with the interest of those associations directly involved. It is vitally essential that
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every member of this association become thoroughly acquainted with the importance

of standing with the association in its effort to help these other associations win out.

You should not only loyally respond to each call made upon you, but it woidd seem

to me that every man should organize himself as a committee of one to bring in those

dealers who are not as yet members of the association. This after all is the retailer's

fight; the association is but the medium through which we can carry forward con-

cGrtcd. ©ffort

. In conclusion I desire to express mjr appreciation of the very great courtesy ex-

tended me by the organization in inviting me to be with you this morning.

True Patriotism.

[By William Allen WUte, Emporia, Kaiis.)

To Southwe'jtem Lwrnhennen's Association, Kansas City, Mo.:

I am exceedingly sorry that I can not attend your convention. It seems to me that

the lumbermen of this section are undertaking a work that should commend them to

all good citizens. The preservation of the home trade to the home town carries with it

the preservation of many of our American institutions. It seems to me that a lot of

good^things in American lite will pass if the country town passes. And it will pass just

so surely as centralization of retail mail order business in cities continues. The Amer-
ican country town, the town of from one hundred to one hundred thousand people,

preserves better than the crowded city, and better than the lonely ranch and isolated

farm life, the things that make America great. Here in these country towns the spirit

of neighborliness is the prevailing spirit. Men come to know one another and when
any two human beings come to Impw another, in the one who is intelligent and wise,

respect always rises for the other. To know one's fellows always is to sympathize with

them. Neighborliness spells fraternity. The American country town, with its broad

circle of friendships, with its close, homely, simple relations between men, with its

spirit of cooperation, and with its economic status that permits the creation of no in-

decently rich and no abjectly poor, the American country town, it seems to me, is the

most hopeful of our American institutions. To destroy that town furnishing the market
for the farmer and giving steady employment to labor, means a reorganization of our
commercial, social, and industrial life that will be revolutionary—and more, a matter

of doubtful value.

The mail-order house, therefore, becomes a menace to this country. The mail-order

house unrestricted will kill our smaller towns, creating great cities with their terrible

contrasts of Ufa, with their cruel social relations, with their inevitable caste feeling that

comes from the presence of strangers who are rich and poor, living side by side. Friend -

ship, neighborhness, fraternity, or whatever you will call that spirit of comradery that

comes when men know one another well, is the cement that holds together this union
of the States. It is not created in great cities. Great cities give much in alms, but
little in justice. Only as we know each other well can we treat each other justly; and
the city is a wilderness of careless strangiers whose instincts of humanitjr are daily be-

coming more and more blunted to suffering, because in the nature of things, suffering

in cities must be impersonal. It is not the suSering of friends and neighbors, and kitli

and kin, as it is in the smaller town. So the mail-order house, crushing out our towns,
is dry;ing up the milk of human kindness in our hearts, and that brings us back to first

principles; if we who live in these small towns of America can not see that our duty to

our country lies first of all in our duty to' our neighbors, then we are blind indeed to

the basis of real patriotism, for after all, patriotism is only neighborly kindness; patriot-

ism is not in cheering for the flag. It is not in feeling our eyes filled wifli emotional
tears at hearing the Star-Spangled Banner; patriotism is just old-fashioned human duty

;

to sacrifice our neighbor—the man who helps the town with its taxes, with its public
business, with its myriad activities for neighborly righteousness—to sacrifice that man
and his business for the mere sake of saving a dollar on the purchase of a hundred dol-

lars' worth of goods is just as unpatriotic as it is to spit at me flag. For the fla^, if it

means anything, means the golden rule; the flag means friendly burden beanng; it

means mutual help in trouble; it means standing together against common foes. The
motto of the mail-order house is every man for mmself and the devil take the hinder-
most—and, you bet, the devil will. That spirit never fails to work; and the weak man

,

the unprotected man, the man alone—tiie man on the farm, at the end of the fact,

when his farm market is gone, when his town is gone, when the spirit of selfishness and
greed has left this country cold and hard and mean and neighborless—^the farmer will
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be the hindermost; so I am glad to know that this association is taking up this work—la
cheerless, thankless, but necessary and patriotic task—and is pushing it to a successful
conclusion. You have my heartiest sympathy and may call upon me whenever I
can help.

Mr. Floyd. If I understand you, Mr. Putnam, if it should be held
by the courts not to be within the Sherman law so far as disseminating
information is concerned, that you would have an opportunity to
do it through your association, and you could get your information
in that way.

Mr. Putnam. That would clarify the situation.
Mr. Floyd. But if on the other hand the court should d-ecide that

the dissemination of information was within the prohibition of the
Sherman law, and if your association did that, and it was in viola-
tion of the Sherman law, then would come the need of additional
legislation to give you the opportunity to expose these frauds, as
an association.

. Mr. PxTTNAM. That is the idea, exactly. If there is any other
information I can give to you gentlemen I wiU be glad to do so. I
very much appreciate your courtesy in allowing me to express my
views on this matter.

STATEMENT OF ALBERT H. WALKER, ESQ., PARK ROW BUILD-
ING, NEW YORK, N. Y.

Mr. Walker. Mr. Chairman, I may not be a venerable man; but
I have come down to you from a former generation. I made my first

argument before a congressional committee in President Grant's
administration. In every argument I have presented since then I

have always been actuated by the desire to assist the.committee in

the particular work in which it was engaged, and not to occupy time
by a recital of particular hardships, or to represent the interests of
particular clients.

I am a practicing lawyer in New York City, and I have a good
many cHents, but I have not a cHent in the world who will be assisted

in any way by anything I am going to say to this committee to-day.
In speaking to a congressional committee I always disregard the

personal equation and everything else except my own views of the
pubhc interest and what is necessary for the public good.
As some of you gentlemen know, I have studied me Sherman law

and all the jurisprudence connected with it for many years. My
investigations of that subject began with a thorough study of the
debates in both Houses of Congress when the Sherman law was
enacted in the year 1890. I have.carefully studied aU the Utigation
and adjudications that have been had under State statute since that
time. I have carefully examined the three tentative bills which are

before your committee. I have some suggestions to make with regard
to them.

I will first speak of the first two bills which are referred to in the
committee print as bills Nos. 1 and 2.

After having studied those bills a loQg time I made up my mind
that, as a matter of workmanship, they could be condensed into one
bill which would tell a consecutive story and which would contain

some necessary provisions that are not in either of the bills, and
which would omit some provisions which are in one or the other of
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the bills which seem to be unnecessary if not unjust. Therefore I

shall present to this committee, as a part, of my observations, a

draft of a bill which I myself have made, as contaming all the legis-

lation which, in my judgment, is desirable as supplemental legislation

to the Sherman law. This bill is rather short, and with the permis-

sion of the committee I wiU read it now for the information of all

the gentlemen present.

The title of the bill is "A bill to prohibit, prevent, and punish cer-

tain forms of restraints of interstate and international commerce."
The bill provides:

Be it enacted by the Senate and House of Representatives of the United States ofAmerica
in Congress assembled:

Section 1. Every act in restraint of interstate or international commerce is hereby
prohibited; and this prohibition, without being limited thereto, includes the fol-

lowing conduct:
1. Combining to fix prices, rates, or terms of purchase, sale, or transportation of

any commodity; and evidence which proves habitual conformity in such prices,

rates, or terms among two or more persons, partnerships, or corporations engaged'in
buying, selling, or transporting such commodities shall be received in all places as

prima facie proof of such combining.
2. Combining to limit the production of any commodity, with intent to conse-

quently advance the price of any commodity.
3. Combining to divide the business of furnishing purchasers with any commodity

on a territorial line or on any other Une.
4. Selling any commodity on condition that the purchaser shall refrain from buying

from another seller.

5. Refusing to sell to any proposing purchaser without any legitimate reason and
with intent to injure any business.

6. Discriminating between different purchasers or proposing purchasers in respect

of price or terms of sale or time or manner of delivery. wiSi intent to injure any
business.

7. Selling any,commodity at less than a fair price with intent to injure the busiaess
of anybody by means of such unfair competition.

The effective, substantive portion of the Sherman law is its first

section, which prohibits combinations in restraint of interstate and
international commerce. That section was drawn by Senator Ed-
munds, of Vermont. I have corresponded with him about it lately,

and he told me that when he drew that section and when he advocated
it in the Senate in 1890 he held that restraint of trade is always
wrong, but that it could not be divided iato specific forms of wrong
any more than fraud could be divided into specific forms of wrong,
and that as the courts in England aiid this country have always de-

clined to define fraud, so also Senator Edmunds was of the opinion
that it was undesirable to attempt to define restraint of trade for fear

that those persons desiring to do^ wrong would invent forms of re-

straint of trade outside of the definition. That was always his view
and is his view yet, and I myself was inclined for years to think that
that was the bottom of the matter and that Congress could not do
anything in the way of making the prohibitions more specific.

Two years ago Senator Clapp, then chairman of the Senate Com-
mittee on Interstate Commerce, invited me to appear before that
committee and sajr what I had to say about restramts- of trade and
afterwards to be interrogated by members of the committee. The
session occupied a whole day, and I was asked whether I would favor
any specific definitions of the restraints of trade which would violate

the law, in addition to the general prohibition of restraints of trade
then in the Sherman law. I told those gentleman that I thought it

was possible to define a considerable number of restraints of trade in
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specific language which would be held to be violative of the statute
and at the same time obviate the objection of Senator Edmunds which
he found to reside in all attempts at definition.

That view has possessed my mind ever since that time until, after

several years of deliberation, I have made up my mind that these
seven definitions of specific forms of restraints, to be prohibited by
Congress would be supportable

;
provided Congress also provides that

these prohibitions do not limit the general language of the Sherman
law, but are supplemental to it, in the terms in which I express them.

Mr. Nelson. You have followed the decisions of the courts in the
Standard Oil case and the Tobacco case, have you ?

Mr. Walker. I have
;
yes, sir.

Mr. Nelson. Have you found that by reading into the statute the
word "unreasonable" that these specific definitions have become
necessary to meet the broadening of the statute under the decisions of
the Supreme Court?

Mr. Walker. They will be found to be necessary just as soon as

that obiter dictum, the so-called "unreasonable" obiter dictum
passes into adjudication. All that the Supreme Court said on that
subject in those cases was decidedly obiter dictum. No such question
was before the court, because everybody admitted that those re-
straints were uiu'easonable. But Chief Justice White informed
mankind that this is what we will decide when the questions come
before us. Never yet has anybody been excused for any particular

act said to be in restraint of trade on the ground that it was reason-
able restraint of trade, and at present this is a moot question. But
just as soon as the courts are called upon to pass that obiter dictum
into judgment, then these specific defijiitions are necessary.

Mr. Morgan. Is it your idea that the present Sherman law is

not sufficient; that is, that under that law there can be restraints

of trade that ought to be prohibited that are not prohibited by the
law, and that these definitions will broaden the Sherman law?

Mr. Walker. No. I hold that the first section of the Sherman
law is ideally complete, and includes a prohibition of every wrongful
act. But I am aware that many gentlemen do not understand the
language of the first section of the Sherman law as I do, and that
many of those gentlemen would think that that language does not
apply to some things to which I think it does apply.

Mr. Nelson. In other words, that you have reduced the debatable
area that surrounds that section ?

Mr. Walker. Yes, sir; I think I have.
Mr. Morgan. Do you not think that you have made a great many

things unlawful there, that would not be unlawful under the Sherman
antitrust law, imder the construction given to it by the Supreme
Court ?

Mr. Walker. No; I do not. I think every one of the transactions

which I define is unreasonable.
Mr. Nelson. If I have followed you correctly there, you have tried

to specifically point out the evil without attempting to define it so

that it would be too inclusive or too exclusive?

Mr. Walker. Exactly what I have attempted to do is this.

The first section of the Sherman law is its effective section. It

proiiibits restraints of international and interstate cominerce. The
question is what constitutes restraint within the purview of that
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particular language. In my view of these seven things mentioned,
they all come within the language.

Mr. ]!^ELSON. Have you compared those seven things with the
specific things directly included in the La FoUette biU ?

Mr. Walker. Which is the La Follette bUl ?

Mr. Nelson. I thought you had probably compared them.
Mr. Walkee. I have not done that.

Mr. Nelson. In the first La Follette biU prepared two years ago,

and as it is at present, it was worked out by the Senator with the
assistance of Mr. Brandeis, and they attempted to write specific

things into the bill, and to put these added teeth into a general clause.

How does your list compare with that hst ?

Mr. Walkee. It does not agree. My bUl contains some very
important items that are not in that bill, and that bill contains some
things that are not here.

I can help the committee, I think, more than in any other way I

know of, by speaking in detail of these seven different specific prohi-
bitions. I shall speak of them historically, and I shall speak of them
analytically.

The first one is, in my judgment, the most important. Among the
things I would prohibit, 1 would define wrong conduct in exactly this

language: "Combining to fix prices, rates, or terms of purchase, sale,

or transportation of any commodity."
If that were enacted into law, it would be extremely distasteful to

aU the gentlemen who have spoken here this morning, because that is

what they want to do.

There are some circumstances in which the public welfare and
private justice might be advanced by permitting some classes of

people to fix prices; but you can not adopt a statute of the United
States that will apply to some gentlemen and wdU not apply to other
gentlemen. And if you do not prohibit the fix;ing of prices, you will

introduce a possibility of fixing prices that will do vastly more harm
than any possible good which will result from permission to fix

prices.

Let me state a concrete case. I know all about some conduct that
has been perpetrated in this country for many years contrary to that
provision. In one particular commodity it has cost the people of the
United States $500,000,000 of pure plunder in the last 18 years.

Mr. MoEGAN. What is that ?

Mr. Walkee. In the transportation of anthracite coal in interstate
commerce from the anthracite coal fields of Pennsylvania to tide-

water.
How have those prices been fixed? They have been fixed by a

gentleman's agreement, engineered by the late John Pierpont Morgan.
It has been sufficient to hold all the coal roads together for 18 years;
that gentleman's agreement that those coal roads shall receive $1.65
a ton for transporting anthracite coal of domestic sizes from the coal
fields of Pennsylvania to tidewater. On smaller sizes lower rates are
charged, but the lowest rate is more than $1 a ton.
Now, I have demonstrated from the reports of the Reading Railroad

Co., the largest of those coal carriers, year after year, to the Interstate
Commerce Commission, and to the Attorney General, and to everybody
else that would listen to me, that those prices are more than twice
what they should be, in order to yield a fair profit.
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No human being has bought a pound of coal in this country in the
last 18 years for any less than he would have paid if there had been
no law on the subject. The Sherman antitrust law and the interstate
commerce law have been a dead letter against that combination.

There are several reasons for this, and I know all about the subject.
But if Congress will enact exactly this provision of mine, "and make

it specifically a violation of the first section of the Sherman antitrust
law to combine to fix prices for transporting merchandise in interstate
commerce, that prohibition would apply to that particular extortion.

Mr. Nelson. Would it reach a gentieman's agreement, where there
is nothing whatever on record ?

Mr. Walker. Certainly, and I have reached that by this additional
language

:

And evidence which proves habitual conformity in such prices, rates, or terms,
among two or more persons, partnerships, or corporations, engaged in buying, selling,

or transporting such commodities, shall be received in all places as prima facie proof
of such a combining.

Mr. Nelson. That would shift the burden of proof ?

Mr. Walker. Certainly; the burden to prove the absence of com-
bination, which they never could carry.

Mr. Morgan. Does not the Interstate Commerce Commission re-

quire the railroads to charge the same prices ?

Mr. Walker. There is not the shghtest objection to the Interstate

Conmaerce Commission fixing the prices for the railroads to charge^

If the Interstate Commerce Commission tells the railroads what a fair

price is, the Interstate Commerce Commission does not tell them they
shall charge all of that price; and this provision would not be vio-

lated by them, in following the directions of the Interstate Commerce
Commission.

Mr. Morgan. The Interstate Commerce Commission have the
power to teU them what they shall charge.

Mr. Walker. Very well, but if the Interstate Commerce Com-
sign should do, as I am sure they ought to do, prescribe the prices

these railroads may charge, and make those prices about half what
they are now, and then enforce that order, as they have a right to

do, the railroads would conform to that order. They would not
be violating this law, because they would not be combining to fix

prices, the prices being fix:ed by the Interstate Commerce Com-
mission, as the representative of the Government.

Mr. Morgan. The raUroads now are asking for a general increase

of rates ?

Mr. Walker. They are.

Mr. Morgan. If ithey reduced the rates on coal they would have
to make that up on something else ?

Mr. Walker. No; that is not right, because the very railroads

that charge this excessive rate on coal, charge a fully compensatory

rate on everything else. Let me go further into this matter; I know
aU about this.

I began investigating that particular wrong in the year 1910.

My investigation consisted in going to the Astor Library in New
York City and getting the reports of the Eeading Raikoad for 20

or 30 years back. After I had got to the bottom of the matter, I

laid the matter before Attorney General Wickersham, and also before

the Interstate Commerce Commission.
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In 1910 Mr. Wickersham sent Mr. Kenyon, now United States

Senator from Iowa, to me for detailed information, and I gave him
a large amount of detailed information. The Interstate Commerce
Commission sent Mr. Marble to me in New York, for the same pur-

pose, and I gave him a large amount of information.

Finally in December, 1912, Mr. Lane, now Secretary of the Inte-

rior, then chairman of the Interstate Commerce Commission, came
to New York to my oflB.ce for further information on this subject. I

said to Mr. Lane: "I have devoted much time during years of my
life to this subject without the shghtest pecuniary interest in the

matter, and I can prove whenever I get a chance that the coal roads

are extorting for the transportation of coal more than 100 per cent

more than a fair profit, and there has not been a time since the Hep-
bum law was enacted in 1906 that the Interstate Commerce Commis-
sion did not have power to stop that conduct." I also told Mr. Lane
that the Interstate Commerce Commission had never exercised that

power, and that nobody has ever bought a pound of coal during all

that time for any less than they would have bought it if there had
not been any interstate commerce law. Mr. Lane said to me that he
was going back to Washington to lay the matter before the Interstate

Commerce Commission. He laid the matter before the Interstate

Commerce Commission, and that commission thereupon framed an
elaborate system of questions to put to all the coal roads, in order to

ofl&cially find out whether or not these roads were charging an extor-

tionate rate.

The commission ordered those railroad companies to answer all

those questions by the 1st of the following March—that is, March,
1913. The questions were so numerous that it was too short a time
in which to answer them, and the railroads secured extensions of

time, and finally aU the answers were in at the end of June, 1913.

By that time Mr. Lane had been appointed Secretary of the Inte-

rior, and Mr. Marble, a most excellent man, had been appointed to

succeed him. I called upon Mr. Marble early in July of that year,

and he said to me that the Reading Railroad Co. had just deposited
with the Interstate Commerce Commission their replies to the ques-
tions which the commission put to them about transporting anthra-
cite coal, and he said, "I would Mke you to examine that pile of

papers and see what you can find in it." He said, "I will give you
the assistance of one of our experts, ajid you can go through those
gapers." I did so, and in less than 10 nainutes I found out that the
.eading Railroad Co. had made a mistake of a million dollars in its

own favor.

That same afternoon I dictated and handed to Mr. Marble a signed
report in which I proved from the figures of the Readkig Raitoad
Co. that they were charing and receiving per ton-nule for trans-
porting hard coal (the unit of charge being the ton-mile)—that they
were charging and receiving for transporting hard coal in train
loads of at least 1,200 tons 36 per cent more than they charged for
dry goods in cases. Mr. Marble was surprised at that. I told him
to look through that report and give it to his experts and see if they
could find any error in it, and they never could.

Mr. Marble afterwards obtained authority from the Interstate Com-
merce Commission to go to Philadelphia to investigate that matter
from the bottom. That investigation began there one Monday
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morning in November, and on Wednesday night the poor fellow ate
too much dinner and died on Friday. That death put into the
treasury of the Reading Railroad Co., on account of the delay result-
ing therefrom, at least $5,000,000.
As soon as possible thereafter the work which Marble was com-

pelled to reUnquish was turned over to Commissioner McChord, who
IS now pursuing it as rapidly as he can. In time the Interstate Com-
merce Commission will enter an order reducing the rates chargeable
for transporting interstate coal, in my judgment, at least 50 per
cent, because, as I see in the daily press, the testimony which Mr.
McChord has taken has proved that the cost of that service for which
they receive $1.55 varies from 39 to 59 cents.

That is an instance, gentlemen, of an enormous extortion. I am
speaking by the book on that matter; and I assure you gentlemen
that the coal roads have plundered the people of the United States
since Mr. Morgan's reorganization of the Reading companies in 1896
to the extent of $500,000,000 beyond any reasonable rate for the
transporting of coal.

At the same time they have been charging abundantly for their

other transportation, and the Reading Rai&oad Co. in its last annual
report sets forth that its earnings amounted to 23 per cent upon its

common stock. And I figured it out that those earnings were 29 per
cent on that stock, and that stock has been watered more than 100
per cent in the last five years, being increased from $20,000,000 to

$42,000,000. I assure you, gentlemen, that that great series of plun-
derings of the American people by extorting excessive prices nave
resulted from a gentleman's agreement among the coal railroads. If

they were to put these agreements in writing which they make inform-
ally, they would violate the Sherman law in terms. That is why they
did not make them in writing.

Mr. Peterson. Do not these extortionate prices extend not only
to the carrying of coal from the mines to tidewater, but also to the
carrying of coal to the West by other railroads ?

Mr. Walker. Certainly. The extortion is quite as great in rate,

but not so great in total, because more of the anthracite coal is sold

in the East than in the West.
The rates to Chicago are still more excessive, and to Michigan and

to Ohio and Indiana, but they are less felt there because the citizeil&

there can use bituminous coal, whereas bituminous coal is practically

prohibited in the eastern cities by virtue of the laws prohibiting

excessive smoke.
I know other cases in which managers of competitive corporations

simply cultivate a friendly feeling among themselves, and have gen-

tlemen's agreements that they will maintain prices, knowing that if

they were to put such an agreement in writing they would be sub-

ject to criminal prosecution. But they rely upon secrecy and absence
of positive proof for their protection.

In respect to the anthracite coal roads, there is not the slightest

doubt but what they have carefully avoided making such agreements

in writing, but it is undeniable that during all these years they have
maintained this high price, and the price has been uniform as weU as

being excessive. I would have Congress enact a law to prevent the

making of such agreements for maintenance of such prices, and that

the habitual maintenance of uniform prices shall be prima facie evi-
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denee of combination. Unless you do that you will not stop the

fixing of prices by "gentlemen's agreements."
Now, let me speak of the question as to whether or not that par-

ticular wrongdomg, combining to fix prices, rates, or terms for the

purchase or sale of any commodity, is a violation of the Sherman law
as it stands. One of the members of the Judiciary Committee of the

Senate who framed that law was Senator Hoar, of Massachusetts.
Now, I knew Senator Hoar and I knew Senator Sherman and Senator
Edmunds. A year or two after the Sherman law was enacted the
Washburn & Moen Co., of Worcester, Mass., employed Senator Hoar
as an attorney to advise it whether a combination to.fix prices would
violate the terms of the Sherman law, and he wrote them an opinion
to the efl'ect that a combination to fix reasonable prices would not
violate the first section of that law. I never knew that until Senator
Hoar died, and I oiily saw the opinion in recent years. I got a copy
of that' opinion and sent it to Senator Edmunds and asked his views
of it. He wrote me that he did not agree with it. Senator Hoar's
argument was never convincing to me, although it was undoubtedly
put forth in entire good faith. I do not think that, read over now, it

would convince any lawyer accustomed to analyzing statutes, and
particularly if that lawyer happened also to know what the construc-
tion of the courts upon that statute had been.

Mr. Morgan. A gentleman this morning, wanted Congress to per-
mit two different firms to agree upon prices. You do not so imderr
stand it, do you?

Mr. Walker. No, sir.

Mr. Morgan. My understanding is that they simply say that one
manufacturer has the right to fix his own price, and they contend
that he has the right to confer with anybody else as to what any-
body else should sell at.

Mr. Walker. Oh, you misunderstood what the gentleman wished.
What he wished was that not only shall the manufacturer fix the
price at which he sells the goods to the retailer, but also that he shall

fix the price at which other people may sell the goods.
Mr. Morgan. They simply mean that if you are a manufactm-er

making salt, you have a right to say to the retailer how he shall
retail his salt.

• Mr. Walker. They desire to have the manufacturer permitted to
make a combination with the retailer to fix the price at which the
retailer shall sell; that is a combination between the manufacturer
and the retailer.

Ifr. Morgan. Not a combination, but simply an agreement, an
arbitrary agreement.

Mr. Walker. That is the very thing the Supreme Court said
can not be done, and these gentlemen are displeased with the decir
sion of the Supreme Court, and they want Congress to let them do
it, notwithstanding the decision of the Supreme Court.

Mr. Morgan. They do not want a combination between any two
retailers or any two manufacturers.

Mr. Walker. They claim that there should be an agreement
between one manufacturer and aU the retailers that sell his goods,
and although two retailers might not agree between themselves,
they do agree through the manufacturer. The manufacturer says
to all the retailers, "Sell these goods at this price and no other,"
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and as long as those retailers agree to that with the manufacture!-
they agree among themselves.
Mr. Morgan. But those retailers are not in competition with

each other.

^r- Walker. Oh, yes; they might be in the same town.
Mr. Webb. They want the manufacturer to fix the price to the

jobber, and the jobber to fix the price to the retailer, and the retailer
to fix the price to the consumer.

Mr. Walker. If Congress adopts the phraseology I have used in
my bUl, it will be seen that they can not do any such thing.
The Chairman. What they now complain of, Mr. Walker, is that

as the law now stands, under the decision of the Supreme Court,
they can not make that price-fixing agreement.
Mr. Walker. Certainly, and they want Congress to give them

that right, notwithstanding the Supreme Court.
Mr. Webb. They want us to set aside the decision of the Supreme

Court.
Mr. Walker. Yes; I think that Congress should make the lan-

guage so perfectly plain that everybody could see that it absolutely
prohibits the fixing of prices under any circumstances.

Mr. Nelson. Would that work any harm upon any legitimate
interest that you know of in the country ?

Mr. Walker. I do not know of any legitimate interest in this

country that would be harmed.
Mr. Nelson. Have you thought of any interest in which it might

work a hardship ?

Mr. Walker. No; I do not know of any; I have not thought of

any. If this provision of mine would work a hardship to any legiti-

mate interest, that is outside of my knowledge; but I do know that
this very provision is necessary to protect the people of the United
States agamst those great combinations of plunder that are enriching
themselves at the public cost. This subject of gentlemen's agree-
ments to fix prices is one which I have never known to be discussed
before any committee, and it is a point upon which the first section

of the Sherman law. needs specific clarification for the public in-

formation.
Mr. Morgan. Do you think there is any question that under the

Sherman law two men can combine to fix prices without violating

the Sherman law?
Mr. Walker. How is that ?

Mr. Morgan. Is there any question about the Sherman law pro-
hibiting the fixing of prices between two individuals?

Mr. Walker. It clearly does prohibit it.

Mr. Morgan. But is there any question about it ?

Mr. Walker. No ; not to my mind, but there is question in other
men's minds. And Congress should legislate not only to make par-
ticular a prohibition, but also should make the prohibition so plain

that anybody can understand it.

Mr. Nelson. You have added a clause there that seems to get at

the gentleman's agreement and shifts the burden of proof.

Mr. Walker. Yes.

Mr. Nelson. It strengthens the law.

Mr. Walker. Very much so; because now the burden of proof

has been upon the Government to prove the gentleman's agreement,



1362 TRUST LEGISLATIOK.

and in some instances the Government has carried that burden
without success, and has not secured a conviction; the Government
seldom successfully sustains the burden of proof.

Mr. Morgan." We had a gentleman here representing the inde-

pendent oil intLTists, and he admitted that they sold at the same
price as the Standard Oil Co., without any agreement or anything of

that kind, but they had to follow the same price. Now, the very
fact that those independents were selling at the same price as the
Standard should he made by law sufficient evidence to convict them
under the Sherman law.

Mr. Walker. Prima facie only. Tliey could prove at any time
that there was no agreement between them and the Standard Oil

Co. It merely throws upon them the burden of proof.

Mr. Nelson. And an affidavit or anything of that kind would
remove the prima facie ?

Mr. Walker. No; not a mere affidavit, but when the party was
tried for violation of the law he could disprove the prima facie case

against him by affirmative proof to the contrary.
Mr. Nelson. In other words, it might necessitate perjury on the

part of those who are parties to this gentleman's agreement ?

Mr. Walker. Yes, sir..

Mr. Nelson. To get away from the operation of the Sherman
law?

Mr. Walker. Yes.
Mr. Morgan. Now, if such a law was enacted and had the effect

you mention, would you put every independent dealer who hap-

Eened to sell at the same price as the big concern in a position of

eing prosecuted?
Mr. Walker. Not practically, because there are not half enough

people prosecuted now. No district attorney or attorney general
would think of bringing a prosecution against such an independent
dealer merely because of conformity of prices; but if other things
should satisfy him that there was a combination, then he would
prosecute the independent dealer, and the independent dealer could
meet that prosecution at any time by proof that there was not any
combination. Horace Greeley was once asked to contribute to a
fund to send missionaries to i&ia and he said, "I will not give a damn
cent, because not half enough people go to hell now." And in like

manner the problem before Congress is not to shield innocent men
from unjust prosecution, because no such thing has occurred in this
country since the Sherman law was enacted. The problem before
Congress is to stop rogues and put an end to the plunder of the
people.

Mr. Peterson. There is no hardship in asking a man to prove
his innocence?

Mr. Walker. No, sir; not in this case. This proposition that I
have laid before the committee has never been laid before any con-
gressional committee before, so far as I know.

Mr. Nelson. Have you written more than one book on the
subject?

Mr. Walker. No, sir; the "History of the Sherman Law" is the
only book I have written relevant to restraint of trade.

(Thereupon, at 1.15 p. m., the committee took a recess.)



TRUST LEGISLATION. 1363

AFTER EECESS.

The committee reconvened.
Mr. Walker. Before the recess I was speaking of the first of the

seven propositions which I have formulated, to specify and precisely
/iefine classes of conduct which, if such a bill as mine were enacted,
would be held and prescribed by Congress to constitute a restraint of

interstate or international commerce. The first of the seven defini-

tions related to fixing prices. I think that the committee will be con-
venienced if I suspend my exposition of those seven definitions while
I say something more relative to the subject of price fixing.

Two years ago one of the largest of the industrial combinations of

corporations of this country employed me to formulate some ideas
that the manager of that combmation entertained relevant to the
regulation of its business. He employed me as a lawyer, and he
employed me to develop and put into words his ideas and not mine,
because for some reason he believed that I could express any particu-

lar thought in English better than he could. After making me fully

acquainted with what he wanted, he got me to formulate a statute

to be enacted by Congress on the subject of price fixing. I did for-

mulate that statute with great care, but it was never introduced in

Congress because, I suppose, he was either dissatisfied with my
expression of his thought or because he thought the time was not
opportune for introducing such a measure. But I venture to bring
it here, and inasmuch as if it were enacted it would cover a good
deal of ground that is covered in a somewhat different way by other
bills before one or the other Houses of Congress, I will venture to

read it to the committee.
This bill proposes to establish a commission called the Sherman

law commission, and it is blocked out to the best of my ability to

express things plainly, and would establish a system which I believe

to be better than any other system which has ever been broached or

suggested for the administrative regulation of industrial corporations.

I am not sajring that I favor any such bill, but if any such bill is to be
enacted, then I should ask Congress to follow this bill that I have
drafted. The bill reads as follows:

A BILL To protect trade and commerce against milawful restraints and monopolies.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled:

Section 1. A commission ia hereby created and establislied and named the

Sherman Law Commission, which shall be composed of nine commissioners, who shall

be appointed by/ the President, by and with the advice and consent of the Senate,

and who shall continue in office during good behavior, subject to removal by the

President at any time at his discretion. None of the commissioners shall, while
holding his office, have any pecuniary interest iq any interstate or international trade

or commerce, or in any trade or commerce being wholly or partly conducted in the

District of Columbia, or in any territory of the United States; or shall engage in any
work disconnected with his duty as commissioner.

The commission shall be provided with proper offices and other rooms, and with
proper clerical and other agents to work in those rooms in the city of Washington; and
each commissioner shall receive a salary of $12,000, payable in monthly installments

of $1,000 each. Any five commissioners shall constitute a quorum for-,transacting any
particular duty of the commission, and such a quorum shall be present for duty in the

offices of the commission every day, except Sundays and legal hohdays.

Sec. 2. No person, partnership, or corporation shall, at any time after the year nine-

teen hundred and twelve, transact any trade or commerce among the several States,

or with foreign nations, or in the District of Columbia, or in any Territory of the
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United States to a greater amount than $10,000, in any one day, without having
received and possessing a license executed by the Sherman Law Commission, au-
thorizing that person, partnership, or corporation to transact such trade or commerce;
but neither the word trade or the word commerce, as used in this act, includes trans-

portation of property v/ithout any change of ownership.

Sec. 3. No license shall be granted by the Sherman law commission to transact

any such trade or commerce, except in pursuance of an application in writing, made
in conformity to general rules to be established and published by the commission;

and the commission shall either grant or refuse to grant a license in pursuance of

every such application within one calendar month after it is framed in accordance
with those rules and filed in the office of the commission.

Sec. 4. The commission shall not refuse to grant a license in pursuance of any such
application, except for one or more of the following reasons, namely: First, the appli-

cant's failure to convince the commission that its organization and its program do
not involve any restraint of trade or commerce, or any attempt to monopolize any
trade or commerce; second, the applicant's failure to convince the commission that

its organization and its program are free from fraud and from deception.

Sec. 5. Every license granted by the commission shall be subject to the following

conditions, namely: First, the licensee shall not, at any time after the date of the

license, enter into any contract, combination, or conspiracy in restraint of trade or

commerce among the several States or with foreign nations, or in the District of Oolum-
bis, or in any Territory of the United States, or make any attempt to monopolize any
part of any such trade or commerce; second, the licensee shall not at any time after

the date of the license adopt or execute any fraudulent or deceptive plan or scheme
for conducting any such trade or commerce; third, the licensee shall, after the date of

the license, faithfully perform whatever duties relevant to publishing facts relating

to its business which may be prescribed by the commission prior to the granting of

the license, or at that time or afterwards.

Sec. 6. Whenever the commission becomes convinced in pursuance of a regular

investigation fairly conducted according to its rules that any licensee is guilty of

having violated any condition upon which a license was granted to that licensee,

that license shall be forfeited by means of an order made and recorded by the com-
mission for that purpose; but no such forfeiture shall go into effect until one calendar

month after its granting, and shall not go into effect then if during that calendar

month the licensee shall have taken and completed an appeal from that order to

the court of commerce, in accordance vnth rules to be prescribed by that court; and
such order, if thus subjected to an appeal, shall never go into effect except in pursu-

ance of and in accordance with a decree made by the court of commerce to effect

its decision upon such appeal; and no appeal from such a decree shall ever be taken
by any form -of proceeding to any other tribunal.

Sec. 7. The commission shall have jurisdiction to prescribe prices of commodities
to be thereafter purchased or sold by any licensee, whenever that licensee shall present
a petition to the commission praying that such prices shall be prescribed, or whenever
any other person, partnership, or corporation presents a petition to the commission,
stating that and wherein the licensee has been engaged in artificially depressing prices,

or artificially advancing prices, in derogation of justice to producers, consumers, or

competitors; and this jurisdiction to prescribe prices may be exercised by fixing

maximum prices, or by fixing minimum prices, or by fixing specific prices, as the case

may be; and the prices so fixed shall continue in force until they are changed by the

commission, in pursuance of a new petition, unless the order fixing then shall limit

their prevalence to some particular lapse of time.
Sec. 8. Any license may by petition, apply to the commission at any time for

advice on any question whether any proposed action of that licensee would, it taken,

conform or not conform to this act, or to the act of July second, eighteen hundred and
ninety, which like this is entitled 'iAn act to protect trade and commerce against

unlawful restraints and monopolies," and is called the Sherman Act; and the com-
mission shall give advice in writing to such licensee in pursuance to such petition;

and any action thereafter taken by such licensee in pursuance of such advice shall be
presumed in all courts and other places to be lawful; and that presumption shall pre-

vail at all times,' except as against some clear illegality, in which case it shall not

prevail in any court.

Now, that paper is the result of the ideas of one of the most expe-
rienced men m the world in the matter of managing industrial cor-

porations. This gentleman arrived at the conclusion about the year
1912 that the regime of laissez faire was coming to an end or was
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about to come to an end, and that he would not be allowed to con-
tinue to run his business as he had before, and that he would have to
submit the business of the great combination he represented either
to administrative regulation or to judicial regulation in the courts.

Mr. Nelson. Mr. Gary is one of such gentlemen ?

Mr. Walker. Yes; he is one of them. This gentleman of whom
I speak preferred to be regulated by an administrative board rather
than by the courts. He gave me thorough possession of his ideas on
the subject which, however, were somewhat crude and unorganized
and not precisely expressed, and he employed me to put his ideas
into what I might present to him as a workable scheme of legislation.

This bill was tne result of many days of careful study to carry out
his ideas. Now, I expect that this bill when it was completed did
not suit his ideas, because it was too severe. While it was a fair rep-
resentation of the ideas that he expounded to me, when he came to
see them face to face in print they did not look like what he thought
they were going to be, and the result is that he has never used the
draft so far as I know, and it never has been brought to the attention
of any committee of Congress. But there is no reason why I should
not furnish this copy of the bUl to this committee for its use, and it

is to be commended to the committee for such weight as they may
see fit to give to it, though it is to some extent anonymous.
Now, on this subject of regulation of great combinations and busi-

nesses by administrative action or bif judicial action, as the case may
be, I have perfectly clear views. It may be known to some mem-
bers of the committee—anyway it is a fact in which I take some
satisfaction—that in the last presidential campaign I supported Col.

Roosevelt and the Progressive Party. I did this notwithstanding
the fact that I entirely difer with the colonel in respect of his views
about regulation of big corporations. He holds that the ideal and
proper way to regulate big corporations and big businesses is by ad-
ministrative action, and I hold that the colonel is wrong on that
point and that the true remedy for the evils under which we labor is

to be reached through judicial action carried on under judiciary laws.

I have had considerable correspondence with the colonel on this sub-

ject, and he has put me in possession of his ideas, and he had my ideas

from reading my book. I feel that although he is the most powerful
expounder of the theory of regulation by administrative action

Mr. Nelson (interposing) . Might I interrupt you there ? Is his

idea to permit the combinations to exist ?

Mr. Walker. It is.

Mr. Nelson. And to regulate them and possibly to fix prices ?

Mr. Walker. It is to regulate them. 1 think it goes as far as

fixing prices. But anyhow the colonel feels that judicial regulation

of big corporations has largely failed, and that if the object that all

good men nope to see accomplished is to be accomplished, the colonel

thinks it can be accomplished only through administrative action.

Now, I disagree with him on that, and the great reason why I dis-

agree with him on that is that it is not possible for any commission
or any dozen commissions to wisely judge and determine the numer-
ous questions that would have to be determined. It can not be done.

The Interstate Commerce Commission has had a iurisdiction quite

limited, as compared with the jurisdiction the bill I am now dis-

cussing would confer. The Interstate Commerce Commission has
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relation to the railroad corporations and other common carriers only.

Its jurisdiction relates to fixing rates, which rates are easy to fix as

compared with the fixing of prices of commodities. The Interstate

Commerce Commission has never exercised even its limited power
fully and effectively. I told the chairman of that commission
more than a year ago that although it had power to regulate rates

it had never exercised that power in respect of the flagrant case of

the anthracite coal extortion. The reason why they did not exer-

cise their power in that case was not through any desire to help the
wrongdoers extort money, but because it was enormously over-
burdened and overloaded with jurisdiction. It is not possible for

any seven men in the world, supported by any 500 or 5,000 em-
ployees, to determine what prices should be charged and what
prices should not be charged for the great variety of commodities
that are needed by the American people. But Col. Roosevelt
has never appreciated the inabiUty of any board or commission to
do that stupendous work.

Mr. Nelson. You believe that Col. Roosevelt still adheres to the
policy outlined in his recommendation to Congress by special mes-
sage some years ago, of having a commission pass upon trusts, good
or bad, and I believe a bill was introduced and supported before this

committee by Seth Low carrying out that idea ?

Mr. Walker. I have no reason to suppose that the Colonel has
relinquished any such views held when he was President. In his
correspondence with me, he has debated the fact that I was in favor
of judicial action, and he was in favor of administrative action.

Mr. Nelson. The diEference is this: That you are for prohibition
against certain practices, and letting the judiciary enforce that pro-
hibition, and he is for affirmative approval, and letting the commis-
sion decide when they become injurious ?

Mr. Walker. That is one way of stating it; but the Colonel and I
want to reach the same result, namely, that prices shall not be ex-
cessive. But his idea is that that problem is so complicated that it

is not capable of solution through the judiciary, but only by admin-
istrative action, and I claim the contrary.

Mr. Nelson. You are discussing the added teeth of the Sherman
law. Have you any views as to the added machinery for the Sher-
man law ?

Mr. Walker. I wiU come to that shortly.
Mr. Nelson. Very well.

Mr. Walker. I shall not leave anything out.
Now, returning to the bill, that I have proposed as a substitute

for your biUs number 1 and number 2, I explained to the members
of the committee who were present this morning, that my purpose
was to insert in the law seven distinct definitions of what should con-
stitute restraint of trade; but not making those definitions ex-
haustive.

The second definition is this: "Combining to Hmit the production
of any commodity with intent to consequently advance the price of
any cornmodity." It may often happen that the limitation of the
production of one commodity will result in advancing the price of
some other commodity.

Mr. Nelson. How about a combination to maintain prices ?
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Mr. Walker. That would not be covered by this particular
definition, but will be covered by another.

Mr. Nelson. In other words, we had the testimony of a retailer of
watches that the Waterbury Co. or the Elgin Co. limited the output
of watches in order to maintain prices. This would reach that evil,

would it not ?

Mr. Walker. That particular phrase would not reach it unless you
put in the word "maintain" and make it read, "advance or maintain
the price of any commodity."' Now, I should have no objection to
addmg that word "maintain" although its purpose wHl be covered
by a later paragraph. it

The third definition is as follows, namely :

'

' Combining to divide the
business of furnishing purchasers with any commodity, on a terri-

torial liae or on any other line." Now, that is an abuse that has been
overlooked. People divide up the United States among themselves
and mutually agree that they will not invade each other's territory.

It ought to be prohibited so thoroughly, that no business man could
face another business man and say that it was right.

Fourth. The prohibition of the selling of any commodity, on con-
dition that the purchaser shall refrain from buying from another
seller. There is a great abuse in that regard. The Eastman Kodak
Co. has undoubtedly been operating that restraint of trade for

many years, and on a large scale, and also the Shoe Machinery Co.
Mr. Nelson. Did the Sanatogen case apply to that ?

Mr. Walker. No, sir; I do not think so.

Mr. Nelson. That is, giving exclusive privilege to sell in a certain

territory ?

Mr. Walker. No; I do not think so. That case decides that con-
tracts made between sellers and buyers that the buyer shall not resell

below a particular price, shall not be enforceable against him.
Mr. Nelson. Well, do they also carry on the practice of requiring

them to handle their goods exclusively ?

Mr. Walker. Yes, sir.

Mr. Nelson. Would that decision prohibit that practice ?

Mr. Walker. No; I do not think that decision would prohibit that

practice, although it held that a contract, however definite, between
the manufacturer and the retailer that the retailer would not sell

Mr. Webb (interposing) . You refer to the Sanatogen case ?

Mr. Walker. Yes.
Mr. Webb. I do not think in that case the contract was between

O'Donnell and the defendant. He bought from the jobber and the

printing.on the bottle did not bind him.
Mr. Walker. WeU, those schemes are carried out in various ways,

but they always amount to this: That the man who sells the article

seeks to bind the man who buys it not to resell below a certain price.

Mr. Nelson. Well, that would prevent the exclusive contract,

would it not ?

Mr. Walker. The Eastman Kodak Co., furnishing a greater variety

of photographic material than anybody else, has crushed competition

from people who could sell some of that material by refusing to sell

any of its material to purchasers who would buy some material from

other producers.
Mr. Nelson. That has been the practice of the Steel Trust?
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Mr. Walker. I do not know. I am not in a position to deny it;

but whoever does it, does wrong, and it ought to be stopped.

Mr. Volstead. Will this be sufficient to reach the practice of the
shoe-machinery company where they lease their materia] instead of

selling it ?

Mr. Walker. The La Follette bill is broad enough to cover the
word "lease." This committee would do. well to follow that bill in

respect of definitions of words. This bill which I have drawn has not
been drawn with a view to absolute finality, but with a view to giving
the committee thoroughly clear views. If the committee should
agree to my model, it might be necessary to insert some modifications.

Now, the fifth prohibition is this:

Kefusing to sell to any proposing purchaser without any legitimate reason and
with intent to injure any business.

People who are engaged in furnishing commodities on a large scale

have sought in many instances to confine the distribution of these
goods to particular favorites, by refusing to sell to people whom they
do not want to handle their goods, although they are responsible
parties

Mr. Webb. There again you have to insert the word "lease."
Mr. Walker. Yes. Anybody has a right to decline to sell his

f"

oods to a particular purchaser when he considers him irresponsible,

"hat is a legitimate reason. But this enactment would prohibit a
man from refusing to sell goods to a purchaser without some legiti-

mate reason.

Mr. Nelson. In other words, if any man offered cash, then he would
have to sell; but if he offered credit, then he would have the right to

pass upon that credit ?

Mr. Walker. That is quite right. The sixth prohibition is

:

Discriminating between different purchasers or proposing purchasers, in respect
of price or terms of sale or time or manner of delivery, with intent to injure any
business.

I think that is very necessary 'and ought to be provided for.

Nobody engaged in selling goods should discriminate between par-
ticular purchasers on account of personalities. Of course, a manu-
facturer sells lower to a wholesaler than to a retailer; but when there
is no difference between two purchasers except in their personalities,

if the seller arbitrarily sells to one at a different price from what he
sells the same goods to another without a legitimate reason, it is in

rtestraint of trade and should be prohibited.
Mr. Nelson. That does not prohibit the practice that is covered

in one of the bills, where the Standard Oil Co. would sell very cheap
in one locality and very high in the other.

Mr. Walker. That is covered in this provision: "Selling any
commodity at less than a fair price, with intent to injure the business
of anybody, by means of such unfair competition." Now, that has
been a principal trick worked by the Standard Oil people. For
instance, it was proved in the Standard Oil case, that in northern
Indiana there was a man advanced in life, with a very small capital,

who owned a horse and wagon, and supported himself by peddling
kerosene oil around the country in his wagon and selling it to whoeveif
would buy it at a fair price. The great Standard Oil Co. deliberately
set about to drive that man out of business, and its method of doing
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it was to put in a young man, with a new wagon, going' around the
country selUng oil at less than cost until that old man was driven out
of business. That was no sporadic case, but that was characteristic

of the general poUcy of the Standard Oil Co. to crush out competition
locally by means of underselling whoever ventured to compete with
them, and they make it up' elsewhere or afterwards by increasing the
price to the consumers.

Mr. Nelson. You seem to con&ie it to some particular place. As
I understand it your language confines it to specific places.

Mr. Walkek. I think it is broad enough. It says, "With intent
to injure the business of anybody." Whether the "anybody" lives

in that town or some other town does not matter.
Mr. Nelson. It all depends on the intent ?

Mr. Walker. Yes.
Mr. Nelson. What is your criticism of one of these tentative bills

that requires that while they sell at one place at one price tliey have
got to have a uniform price throughout flie country?

Mr. Walker. I do not believe that is practicable.

Mr. Nelson. Why not ?

Mr. Walker. I believe under the different conditions of transpor-
tation that provision would be evaded.

Mr. Nelson. You mean it would offer loopholes for escape ?

Mr. Walker. Yes.
Mr. Floyd. The language of the provision referred to by Mr. Nel-

son is "with intent to injure or destroy a competitor," and it has been
very seriously contended by some people before the committee that
it would prevent competition; that whenever a man undertook to

compete with anybody he was injuring his competitor and that,

therefore, he destroyed competition. Do you think there is anything
in that contention ?

Mr. Walker. No ; it does not impress me very strongly, because
where a man sells goods for less than a fair price for the purpose of

getting trade I think he is doing an ethical wrong. Wliere a man
secures a fair price for his goods, but not extortionate, he is at libertAr

to undersell his competitor. But if he cuts below a fair price and with
no ultimate aim except to injure his competitor, he does an ethical

wrong.
Mr. Volstead. Would it not be an exceedingly difficult thing in a

great many cases, to prove that it was an unfair price; that is, too

low a price, and would it not be better to apply the test that ia

applied in this bill, that if he sells at one price in one place and another
price in another place with the intention of destroying competition

Mr. Floyd (interposing.) To injure or destroy.

Mr. Walker. Neither scheme" will work out . ideallv, because
human plans are fallible. But the burden of proof would be upon
whoever brought the suit, to prove the nonethical intent, and tnat
nonethical intent would not be proved except in any case where it

woiild exist, and prosecutions would not be brought iu debatable
cases, but would only be brought in flagrant cases, where it was only
a question of briaging the culprit to the bar.

Mr. Nelson. In other words, you think the case you cite where
the man was peddling kerosene would apply in this way: That if this

statute was in force he could have an action and in an action of that.
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kind it would be disclosed what the prices were in other parts of the

country, necessarily, would it not?
Mr. Walker. Yes, sir; and those characteristics of the conduct of

the Standard OU Co. were disclosed in the Standard Oil case

and were held to violate the first section of the Sherman law by the

Supreme Court of the United States. My object in making this

definition is not to make the Sherman law cover more than it covers

now, but to make it so plain that everybody can know what it means
and nobody can be heard to say, " I do not know what the Sherman
law means."

I have been told in this room to-day that the Sherman law is so

vague and uncertain that we do not understand it. I said to this

gentleman, "It is the plainest statute on the statute book. There
never were but three words in it that should give anybody any
trouble to understand, and those are the words ' restraint,' 'commerce,'

and 'monopolize.' " The definition of commerce was made by the

Supreme Court many years ago and there is not much trouble in

making out what "restraint" and "monopolize" mean. That claim

is of ambiguity, usually put forward in bad, faith, and it has the color

of convincingness only because the language of the Sherman law is

general. I am asking that that language should be supplemented by
explanatory language which shall not limit, but only illustrate, the

words of the Sherman law.

The Chairman. One of the arguments that has been urged against

proposed legislation is that by this proposed legislation we introduce
an element of uncertainty into the Sherman law; and the gentlemen
who argue that contend that the Sherman law was well understood.
It has taken the courts 20 years to make that plain, and therefore

they say we should not have any more legislation on the subject.

We hear all sorts of arguments against proposed legislation, and that

is one of them.
Mr. Walker. That . argument is well based upon the tentative

bills before this committee, in my judgment; because those tentative
biUs are couched in such general terms as to raise a crop of questions
that will not be settled for 20 years more, and if I had the alternative

between doing nothing and passing your tentative bills, I, as a strong
advocate of the Sherman law to punish restraint of trade, would do
nothing. In your tentative bills, in defining what is meant by "re-
straint of trade" you have used' language far more ambiguous than
the language defined. It was with consciousness of that fact that
I drew my bill; and I am confident that no two men can differ as to
the meaning of any of the language I have used therein.

Mr. Nelson. The Chairman anticipated my question and I wiU
follow it up with, another case. I want to know whether we ought
to put teeth in the Sherman law or leave as it is. Now, we do not
want to open up avenues of doubt in htigation. Are you sure that
the courts would not construe your language to weaken the sweep
of the Sherman law ?

Mr. Walker. Absolutely sure, because I save that point.
Mr. Nelson. You save that point at the beginning of the bill?

Mr. Walker. Yes.
Mr. Nelson. Then you only want to specify the prohibition of the

law as to certain practices?
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Mr. Walker. The Sherman law prohibits restraint of trade. I

define with precision all kinds of restraint of trade in general use,

and leave the language of the Sherman law to cover all the others.

Mr. Nelson. You have defined the language of the biU, and then
you seek to prohibit in specific language, some specific forms of evil,

and leave the appHcation thereof to the courts of^the country?
Mr. Walker. Yes, sir; that is right. The courts wiU have no

difficulty in applying my definitions to concrete cases.

Mr. Nelson. At least, in such cases they will not be more lenient

than the Sherman law is now ?

Mr. Walker. Oh, certainly not, because this reenacts the Sher-
man law in the first clause.

Mr. Nelson. Then you see no danger at all in the fact that you
may have omitted one practice, and that would thereby validate
some evil practice ?

Mr. Walker. No, sir; I have guarded against that most thor-
oughly. That is a matter which was discussed among the members
of the Senate committee two years ago and with myself, and several
Senators questioned me on that point. I was perfectly conscious of

it when I drew this biU, and I guarded against that danger with the
utmost care, but I am very sure that in the tentative biUs that has
not been done. If this committee desires, I shall make a statement
about the tentative bills. But first I wiU finish my own bill.

Section 2 of my bill provides that "Every person who shall do or
participate in doing any of the acts specified in section 1 of this

statute will be guilty of a misdemeanor, and, on conviction therof

,

shall be punished by a fine not less than $1,000 nor more than
$1,000,000, or be imprisoned in some penitentiary not less than one
month nor more than one year, or by both such punishments, at the
discretion of the court, and no such punishment shall be omitted, by
suspension of sentence or other subterfuge.

"

There is the difficulty which seems to me should be guarded against
by congressional action. Federal judges assume to suspend sentence
in many cases, where it should not be done. A couple of gentlemen
pleaded guilty in my State recently to the charge of smuggling
$15,000 worth o"f property. One of those gentlemen voted in favor
of the statute that he violated. He was a Member of the Congress
which enacted that statute. They were both wealthy men and
pleaded guilty, and they were sentenced to be imprisoned and then,

m.the next breath, the judge suspended sentence and let them go.
The late Judge Archbald came to our town a couple years ago, and
heard the pleas of more than 80 men connected with the Wire Trust,
and they pleaded nolo contendere, they having been indicted for

violating the Sherman law. Thereupon the judge sat upon that
bench and said, "Oh, that is only a violation of a trade statute."

The district attorney asked him to imprison those men, particularly

the leaders who were flagrantly guilty, but no, that was not done.

Mr. Webb. Who was the district attorney, Mr. Wise?
Mr. Walker. Yes.
The Chairman. Mr. Wise came down here in the Archbald case.

That was in the wire pool ?

Mr. Walker. Yes. The judge let those men off upon considera-

tion of them turning over to the United States less than 5 per cent
of their plunder.
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Mr. Nelson. I did not follow your bill closely. Do you make guilt

personal?
Mr. Walker. Yes, sir; very personal.

Mr. Peterson. You do riot provide for any civil remedy for those

who are injured ?

Mr. Walker. Yes; I do. h
The Chairman. It has been suggested that vrhere the employee

or o:^cer or agent of the cbippany does it by direction of the board

of directors or by direction of the management, yoil do riot hold ihpse

higher up responsible. You simply punish the man who did the act.

Mi-. Walker. Dh, ho. My bUl says :
" Every person who shall do or

participate in doing any of the acts" and so forth.
,

The Phairman. Ydii think that is, a participation?

Mr. Walker. Yes. In section 3 of my bill, I hate developed Some
ne\y remedies which are very inaportant. Section 3 reads: "The
ii^trict courts of the United States are hereby given jurisdiction in

eqijiiy,, to prevent and restrain violations of this statute, by means
91 Wfits of injunction, and otherwise in accordance with the course

and principles of courts of equity, and that jurisdiction may be exer-

cised in pursuanLCe of bills in equity filed by any dis|;rict attoriiej^ of

the IJ^nited States, on behalf of the United States, or filed by any per-

son or corporation, which inay have been injured, or may be in danger

of injury, as a result of some cominitted or threatened violation of

this statute."

Now, section 4 of the Sherman Law confines the power to institute

such proceedings to the district attorneys of the UmteJ States acting

uhider the jurisdicibion of the Attorney General. So that there is

only one man in the world who has power to institute an actioii in

iequity to restrain a violation of the Sherman law, and that is the

Attorney General of the United States.

Mr. Webb. Could you not sue them at common law and get

dariiages ?

Mr. Walker. Yes; but not to get an injunction. Now, there have
been several Sherman law cases, notably one of the cases decided by
Jiidge Taft when he was on the bench. In that case a private party
brought a suit in equity to restrain a violation of the Sherman law
and Judge Taft told the party that he could not do it; that he had no
power to proceed in that way.

Mr. McCoy. Why could they not do it on the ground of saving a

multiplicity of suits for damages ?

Mr. Walker. No^ I do not think so. There has been no case in

the 24 years, in which thi. law has been on the books in which that

kcheme has, worked out. I think Judge Taft recognized at that timis

that there was an opportunity for addmg a provision to the Sherman
law that would make it more effective, out it has never been added
and Judge Taft decided, and two or three other judges have decided
in the same way, tha,t an action in equity to restrain a violation of the

Sherman law will not lie at the instance of any individilal person or

corporation, but only at the instigation of the Attorney General. I

am in favor of giving to an injured party the same right of institution

of suits, that the Sherman law now gives to the Attorney General.
Mr. Nelson. Would you let private persons or corporations

carry that practice to the extent of dissolution of these cofporatiohs
without the intervention of the Attorney General ?
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Mr. Walker. No; I,would not go as far as that. , i os ;, .

^ Mr, Nelson. Why do, you confine it to. district courts? Why
riot give that power to any court of competent jurisdiction ? . :

. Mr..Walker. You have abolished the circuit courts, and the
question of whether State courts have power to administer Federal
laws discussed more than 100 years ago by Alexander Hamilton in
"The Federalist."

, ,, ,

- The Chairman. Did. not the State courts come to the conclusion
tha,t th^ could do that under the employers' liability act?

Mr. Walker. No; I do not think so.

,The Chairman. J faiow the5r undertook to do it ,under the em-
ployers' liability act, and the State courts are doing that very thing
now. ;,

'
I ; , . . .... ; , .

Mr. Walker. I think tjiat Congress ,is not prevented, by any
Constitutional limitation from conferring power to administer Fed-
eral laws on State courts.,

.

,

Mr. N;elson. That is the point.. Would it not be well, if, you
open the door to courts outside ,of the. Federal courts to let the
inniredparties go in for relief to the Stat,e courts ?

.

J^r. Walker. I would not say that it should not be done.
Mr.NELSON.Whatharmwould.there.be?.

, ,
Mr. Walker. Well, mo^t ^of the Stat,es have antitrust laws of their

own, and it is possible .that if you. confer upon State courts the
jurisdiction to administer the Sherman law, that some confusion
might arise, ,.. , ,,, ,,<,; ,,. , j, , ,

Mr. Nelson. Would riot the Federal statute be paramount in that
case? ^' •,

1.,.'. . : : - .

..
Mr. W^ALKER. ;X,.do.nQit think, it would, .^sl fear it would iiot. You

know that, 1;he State of Louisiana passed a statute modifying the
Sherman, la:v7:^—r; ,_,,, .,, . ; „ i,j ,», , -'

Mic- l^ELspN, It was held unconstitutional, was it not ?

Mr. Walker, ifow?
Mr- Nelson, It undertook to exempt farmers' organizations.

Mr. Walker. I do not think §o. ...; ,,.,.,

Mr- Nelson. Which would be moreeflfectuatin working fpr the
destruction or dissolution of mopjopolies and trusts that, are now ex-

isting in, this country, your additions to the restraint or prpliibition

of the Sherman law by way of those seven specific teeth that, you
are putting in or by the machinery, being increased so that everybody
can come to court for rehef instead of waiting for the Attorney General
to institute action ?

Mi;. Walker. I am in favor of doing both-,

Mr. Nelson. But which is more important ?

Mr. Walker. It is more important to do the latter.

Mr- Nelson. I agree with you there.

Mr. Walker. Yes, sir.

Mr- Nelson, And the other has not developed yet ?

Mr. Walker. No, sir.

, Mr. Nelson. We see clearly that, the Attorney General can not
cope with the situation, even though he is ever so willing to under-

take it.

Mj. Walker. That is perfectly plain. Therefore I would confer

upon the district attorneys the same authority that is now conferred

upon the Attorney General.
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Mr. Nelson. But wlien the Department of Justice sues for disso-

lution of a corporation it should originate with the Attorney General ?

Mr. Walker. Yes, sir. I think my bill would be strengthened by
providing that the suits under it might be not only brought in the
district courts but also in the Supreme Court of the State of New
York, for instance, or any State court of general jurisdiction.

Section 3 of my bill, as it stands, agrees with section 4 of the Sher-

man law as it stands plus the authority to individuals to bring actions

in equity in Federal courts. I should be glad to have another addi-

tion made giving them authority to bring action in any State court.

Section 4 of my bill provides:
"The district courts of the United States are hereby given juris-

diction of actions at law to ascertain and award damages to any per-

son, partnership, or corporation which may have incurred any injury
from any violation of this statute; and any such action may be
brought in any district in which the defendant conducts any business,

without regard to the amount of damages claimed; and in any such
case, wherein a verdict is found for the plaintiff, a judgment shall

be entered for three times that amount plus the plaintiff's proper
costs and an attorney's fee."

That strengthens slightly the sixth section of the Sherman law.

The difference between that section and the sixth section of the
Sherman law is not very great, but I use phraseology which somewhat
strengthens that portion of the Sherman law.

Now I come to a very iniportant matter which is not claimed to be
in the Sherman law, and I favor it strongly. Section 5 of my biU
provides: "Any decree in equity or judgment at law which shall be
round to adjudicate the violation of this statute by any defendant
in respect of any particular combination or act shall be pleadable as

res adjudicata against that defendant in any other case, with the
same effect as if all the parties were the same in both cases."

Mr. Nelson. How does your language differ from the language
of this bill?

Mr. Walker. I think it is more technically correct. The lan-

guage in some of the tentative bills would be almost unintelligible

to a layman. I think my language is preferable, because it is per-
fectly clear and easy to understand. 'The objects are the same.

Mr. Nelson. Do you think that the language in the tentative
bill accomplishes the same purpose?

Mr. Walker. I am not sure that it would, because it is so in-

volved.
Now, I am going to speak frankly to the committee. The income-

tax law is so involved that it took me aix weeks of hard work, day
and night, before I imderstood it, and even now there are about 100
words that absolutely defy analysis.

Mr. Nelson. I have had a bill pending before Congress for two
years, which has been reported out in part, to give Congress expert
aid in bill writing. Do you not think that would cure some of these
evils?

Mr. Walker. I do. It is very important. Some time ago I sat

in the gallery of the Senate, and Senator Owen's bill, something like

that, was brought up in the morning hour, and his argument was
that Members of Congress have such an enormous amount of work
to do for their constituents that there ought to be an organization
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of men appointed by the President and confirmed by the Senate to
give Members of Congress expert assistance in drawing bills. Sena-
tor Root arose and supported that argument, and said it was the
most important matter before- the Senate. Thereupon Senator
Bacon, now of honored memory, arose and opposed it upon the
groimd that he did not think it was necessary. He said, "I do not
need any schooMaster; I do not think any one of us does, and if we
did we ought to resign and let somebody else take up the work."
That argument is pleasing to some of us, but Senator Bacon was
not able to work 24 hours a day without sleeping. It is not possible
for any committee of Congress, or Congress as a whole, to success-
fully wrestle with these great topics without expert advice as long
as those Members of Confess are diverted from such studies by
other labors for their constituents. Although my heart is set on a
considerable number of reforms, I am inclined to agree with Senator
Root that there should be a body of experts, having no diversions
and no digressions, appointed, not for the purpose of making laws,
but for the purpose of giving the highest degree of assistance to
lawmakers in drawing up bills.

Now, I mentioned the mcome-tax law as an example. This Congress
gassed the income-tax law. Doubtless it was drawn in good faith,

ut with the best ability I could give to it, after 40 years of ex-

Ferience in such matters, it took me 6 weeks to understand it, and
believe I am the only man now who claims to understand it.

The Chairman. I believe that is correct.

Mr. Webb. Mr. Walker does not claim to know it all, I understand.
Mr. Walker. No; there is one passage that defies understanding.

After Mr. Moon's committee reported the new judicial code, with 300
sections, and it passed the House, and went to the Senate, it was
referred to the Judiciary Committee of the Senate, which committee
referred it to Senator Heybum and. Senator Sutherland. They
looked it all over and said it was all right, and it passed the Senate
and went to the President, and he signed it. I did not get hold of a
copy of the bill for some time, but when I looked at it, in less than 16
minutes I found that that bill deprived all the 29 circuit judges of the
United States of power to hold their own courts, and leit them with
nothing to do but draw their salaries. I wrote to Senator Dillingham
and told him of my discovery. He said that Senator Sutherland and
Senator Heyburn knew more about the bill than he did, and he would
put it up to them. He showed it to them, and Senator Sutherland
said "Walker is right about that." He wrote to me and asked me to
draft a bill correctmg the errpr. I did and so, he introduced it, and it

was passed by the Senate, and was finally referred to this committee
of the House. This committee reported it favorably, and it was
passed by the House and sent to the President.
No harm resulted from the error, for this reason: The judicial bill

on its face provided that it should not go into effect tmtil the 1st day
of January, 1912. I discovered the error in May, 1911. The bill

correcting the error passed the Senate in July, 1911, but it did not
gass the House prior to the end of that year. But it did pass the

[ouse and was signed by President Taft, very soon after January 1,

1912, and before any harm had resulted from the error in the Moon
bm.



1376 TETJST LEGISLATION.

Mr. Nelson. Two years ago there were hearings along this line.

There were a great many men present, including Ambassador James
Bryce, and he told us oi the wonderful help that the Parliament of

England was receiving from parhamentary counsel along this line.

That report is full of arguments in favor of the position you are

taking.

Mr. Walkee. Yes; gentlemen, I have been connected with con-

gressional hearings for 37 years, and I Have watched out for sUps

and errors that are made in le^slation, and I am pretty sure that

Mr. Bryce had the right idea. '

The Chaieman. We all know that the time of the average Member
of Qongress is so much engrossed with the multitude of duties that

he has not time to sit down and study any particular case and criti-^

cize the wording of the bill.

Mr. Walkee. Certainly; it is beyond human power.

Mr. Nelson. In all these cases it is not only the pending bill

which he must look out for, but he must be careful how the legisla^-

tion will affect future legislation and legislation now on the statute

books.
Mr. Walkee. Certainly. It is one of the most difficult employ-

ments of the human intellect to frame statutes so that they ''will

match in with existing law and not contain etfors.

Mr. Nelson. For instance, this Judiciary Committee has before it

now not only the trust problem, but two impeachment pases and
cases pending with reference to Members of Congress being either

censured or expelled, and all sorts of amendments proposed by the

American Bar Association'. If we had ' parliamentary counsel or

experts who would look up the effect of tms legislation it would be

a great service to us. Do you not think so ? •
m

Mr. Walkee. Oh, yes; it is vastly important, and what is more, the

Government is going to break down unless you secure' such assistance;

Senator Edmunds wrote me that one of the greatest burdens iinposed

upon him in the lattef years of his service in the Senate was drawing
up billb for Members of Congress. I think that Senator Edmunds was
one of the most competent draftsmen of biUs in Congress. Away
back in 1878 Senators and Representatives were often going to

Senator Edmunds to get him to draw up their bills or put them mtd
shape. The burden became very great, and after 35 years of hard
worK he resigned. Now that the country is growing so rapidly, and
the multiplicity of affairs to be decided in Congress is so great; and
the burden upon the lawmakers is so excessive that I do not see

how it can be carried. I am perfectly sure that statute drafting

can not be done with the highest degree of accuracy much longer
without official expert help, except by skilled gentlemeii who have
nothing else to do. Their functions would be purely advisory. Their

Eositions would be highly honorable. Their labors would be extrenaely

eneficial. I have no doubt that millions of dollars would be saved
to the country annually through the assistance of such a board of

gentlemen, which would not cost over $25,000 a year.

Mr. Nelson. I want to thank you for that statement, because we
have had the benefit of a reference bureau for several years in my
State, and the effect has been remarkable, both on the State and on
the laws.

'

Mr. Walkee. You have encouraged me. I feel that I must ask
you to forgive me for speaking so plainly.
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Mr. Nelson. Now, with reference to the machinery. In the
La Follette bill there is a provision as to contracts of trusts not beitij^

enforceable in courts of justice. What do you think of that provision
as a punishment ?

^
Mr. Walker. I am in favor of going into that. I had a case in the

United States coiirt about a month ago, in which I represented the
defendant, and I asked the court to refrain from enforcing the con-
tract that was involved in the litigation, because it was ia violation
of the Sherman law. But I was not able to poiat to any authority
in the statutes that supported that contention, and the judge ren-
dered an opinion in which he said' thai he thought the. contract to
be illegal but that he had no authority to affirm my contention. '

Mr. Nelson. Now, would it be fair to prohibit the eifforcement of
the contract if the contract itself was all right, just because the
plaintiff was a trust ?

Mx. Walker. Are you conversant with the two Supreme Court
cases decided by Jiistice Harlan ?

' ''

Mr. Nelson. No, sir.

Mr. Walker. I will expound them to you. The case that came
from Chicago, and in that case—^I do not remember the name of thS
case

Mr. Webb. Was it not the sewer pipe case ?

Mr. McCoy. Was it the Wall Paper Trust?
Mr. Walker. No. '

'

Mr. Webb. Do you remember what report it is in ?

Mr. Walker. It is cited in my book. The History of the Sherman
Law. Perhaps you have it here. If you have it, I can cite it. ' In
that case the defendant was an entirely innocent party, hut he had
given a note to pay money tO one of the parties of a combination
violating the Sherman law; and that party sought to collect that
note, and the defendant contended that the contract was vitiated hf
the corrupt conduct of the plaintiffs, and therefore he was not bOund
to pay.
The Chairman. You can insert that case when you revise your

remarks.
Mr. Walker. I presume I shall never get to that. I am such a

busy man. '

However, I find the case in my book here. It is the Connolly case;
Connolly against Union Sewer Pipe Co. It was decided in 1902, iii

184 U. S., 540. The National Wall Paper case was one in which the
dpinion was delivered by Justice Harlan. In that case the suit was
brought against a party to the combination, the wall-paper combinai-
tion, which was a combination violating the Sherman law in fixing

prices and hmiting the output, and so forth. The contract was
made between a manufacturer of wall paper and a dealer in waU
paper in Cincinnati, and this dealer belonged to the combination.

After a whUe, according to the books of the dealer, he found that
he owed a large sum of money for wall paper, and he reached the con-
clusion that it was wrong for him to be connected with such an insti-

tution any longer, and he decided that he ought not to pay the

money. Thereupon he was sued for it, and he contended that he
was a party to the wrongdoing, and they were all rascals in the same
boat, and the Supreme Court took ihat view of it. The Supreme
Court said, "Shall we issue writs to enable wrongdoers to carry out
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their schemes, or shall we refuse writs, and allow one of the parties

to the wrongdoing to escape?" The court decided to refuse to

help the combination reap the returns of its wrongdoing.
Mr. Nelson. You do not hold that that is the law now ? That the

court will not enforce the contract although it is made with a trust ?

Mr. Walker. Where both parties are in the wrong, the contract
can not be enforced.

Mr. Nelson. My thought was this: Supposing we wished to

inaugurate a self-regulating statute or self-enforcing statute, which
will prevent restraint of trade and monopolies, and so forth, could
we enact anything more effective—unless possibly the suggestion as

to opening up the State and other courts to injunctive relief—than to

make contracts nonenforcible when it is proved that the other party
comes into court with unclean hands ?

Mr. Walker. I am thoroughly in favor of it. I think it would be
most effective. I lost my case a month or so ago because I did not
have the proper statute to back me up.

Mr. McCoy. Would it not be rather a dangerous practice to permit
a man to defend on the ground that he was a party to an illegality?

Mr. Walker. Yes; but the Coimolly case was not based on any
constitutional evasion. It is perfectly competent for Congress to

enact a law
Mr. McCoy (interposing). Would there not be another question of

public poUcy involved in a matter of that kind, namely, the sugges-
tion that so many people would u-nfairly endeavor to avoid payment
of their debts ?

Mr. Walker. That is a strong argument, and that argument con-
vinced Justice Holmes . He dissented strongly in the Continental Wall
Paper case. He said that between two evils it was better to enforce
contracts between wrongdoers than to permit one of them to escape
payment of a debt to. the other one.

Mr. McCoy. I do not mean to enforce a contract between parties
if the contract were illegal, but to allow a third party to interpose
that defense to a debt which he had created and which is supported
by some consideration that has passed between them, to allow bitn

to come in and say that, "The man or the corporation that sold those
goods to me is violating a law hke the Sherman law, "and allow Mm
to escape successfully on that ground.

Mr. Walker. I would not allow a defendant to defend simply
because the plaintiff had violated the Sherman law; I would confine
it to a case where the wrongdoing was involved in the contract sought
to be enforced.
Mr. Volstead. Suppose this case: Through some restraint of

trade the prices have been unduly enhanced, and a person buys goods
and refuses to pay. Would you aMow him to defend on the ground
that in increasmg unduly the price they violated the law ?

Mr. Walker. Yes; I should like to see Congress pass such a
statute.

Mr. McCoy. Would you allow him to escape the payment of the
whole debt or only the excess charge ?

Mr. Walker. The whole debt.
Mr. Nelson. You would make a combination in monopoly come

into court with clean hands ?



TBUST LEGISLATION. 1379

Mr. Walker. Yes. I would say that anybody who invokes a
court of equity or a court of law, if ne is a law breaker, shall not suc-
cessfully invoke the aid of the court to reap the fruits of his wrong-
doing.

Mr. Nelson. But when will you determine whether that business
interest is an outlaw?
Mr. Walker. It should be open to the defendant to prove it in

every case where it has not already been proved, and if it has~already
been pft)ved, then the defendant should be allowed to plead res

judicata.
Mr. Nelson. Then why not adopt that procedure in just such

cases?

Mr. Walker. That is an excellent idea. I drew my bill not because
I thought I was putting in all the provisions that I would put in it,

if I were a benevolent despot makmg laws for a nation, but with a
view to go so far as Congress can be expected to go at this time.

Mr. Nelson. Do you see any hardship that would be worked
against any business interest that was not a combination in the form
of a trust ?

Mr. Walker. Oh, no.
Mr. Nelson. But would it not be a powerful deterrent for a busi-

ness interest to say, "If we go into this contract, we may not be able
to enforce it" ?

Mr. Walker. Certainly.

,

Mr. Webb. Can the States enforce such contracts now?
Mr. Walker. They can.

Mr. Webb. It seems to me that the State court could not close its

doors to cases involving the violation of an antitrust statute.

Mr. Walker. I do not think so.

The Chairman. In the Connolly case they held that the exemption
{)rovided in the statute was a denial of the equal protection of the
aws, and that therefore the Illinois act of 1893 is repugnant to the
Constitution of the United States.

Mr. Webb. That was because the Illinois antitrust statute under-
took to exempt cattle raisers from the general scope of the laws.

Mr. Walker. I think the gentleman from North CaroUna is right

in his intimation that the Illixiois statute was bound to be ineffective

for that particular reason.

Mr. Volstead. It could be very properly applied to all sorts of

contracts, where the contract is in restraint of trade.

Mr. Walker. I would refuse action in the courts to enforce an
alleged right which resulted from a violation of the law. But if it

resmted from some innocent act I would not keep it out of court,

even if the plaintiff had violated the law in other matters.

Mr. Nelson. For instance, take the case that was suggested by the
gentleman the other day. The Standard Oil Co. might rent a build-

mg to somebody in Washington and it would be perfectly legal for

them to coUect the rent ?

Mr. Walker. Quite correct. Now, then, there is a suggestion

about these tentative biUs which I want to make. There is a pro-

vision on page 2 of the second tentative biU that I would not like to

see enacted mto law. The second tentative bill provides that cer-

tain classes of conduct shall be prohibited. Among these it specifies

agreements "To prevent competition in manufacturing, making,
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transporting, selling, or purchasing of merchandise, produce, or any
commodity."
NoW, whoever drew this bill, must have drawn it upon the assump-

tion that restraint of competition, always involves restraint of trade;

and tha^ whenever you pass a law to prohibit restraint of trade yOU
ought to pass a law to prohibit restraint of competition. Now,
the Sherman law never prohibited restraint of competition.' It
never did, and never was intended to. Restraint of competition
does not always result in restraint of trade; but it sometimes results

in restraint of trade. Suppose there is a town located on two sides

of a State Une, Hke Kansas City, Mo., and Kansas City, Kans., on
each side of the State line. A couple of men are engaged in the busi-

ness of running an express wagon carrying trunks from hotels to the
depot, and the State line runs between the hotel and the depot.

Each man owns a horse and w'agon and harness, and his business is

simply transporting trunks. The two go into partnership, and the
firm is Brown &: Jones instead of Browti and Jones'separately.

Now, it may happen that Brown's horse will get sick or Jones may
be sick, and the other man would have to riin the business teriipo-

rarily. But if you prohibit restraint of competition, you prohl]bit

the formation of partnerships between those two men engage^ in

interstate commerce. Whenever two men enter into a partnership
in interstate cOiiimerce they restrain competition in that commertiel
But they do not restrain interstate commerce itself, unless they after-

wards do something wrong as partners in that business. The'real
union of the two tnen^into a partnership does hot coristitute restraint

of trade. It is entirely an ethical transaction.
Mr. WELSbk. But' these feJloWs have so little capital. Suppose

you took two bti'siness interests thia]b had $5,000,000 apiece and
combined them. Would not they have the ability to prevent apy
third man from coining m, and would not that be restfamt of trade?
Mr. Walker, rhold that the corhbiQation of two big corpiorfttions

with a millioh dollars capital each does not necessarily constitute
a combination in restraint of trade. It constitutes a status whicli

may be so use(^ as to conduct a restraint of trade, but the mere con-
stitution of that status is not a restraint of trade.

Mr. Nelson. Then, under your definition, the Steel Trust would
not be in restraint of trade ?

Mr. Walker. Not unless the Steel Trust does restrain trade by
its conduct.

Mr. Nelson. But it has potency?
Mr. Walker. No; potency is too strong a word. It implies an

obnoxious result.

Mr. McCoy. One of the famous seven sisters of the State of New
Jersey recognizes your argument exactly, because it permits one
corporation to buy another out. That is expressly provided for.

Mr. Walker. Yes. But those seven sisters have a number of

provisions in them which I could not indorse.
"

Mr. Nelson. That very definition, if kept in mind, would have
absolutely made unnecessary, if 'it is unnecessary, any construction
as to the statute including or not including the word "unreasonable.'

Mr. Walker. Certainly. At t|ie hearing before the Interstate
Commerce Committee of the Senate two years ago I was asked to
address the committee. I did so for an hour or two, and then 'the



TBUST LEGISLATION. 1381

Senators took turns in conducting a dialogue with me which lasted

aU day. Senator Cummins, of Iowa, Conducted bis dialdgue for
a while. "Mr. Walker, do' you not 'agree with me on this point

:

That what Chief Justice White said with respect to reasonable 6t
unreasonable restraints of trade was misplaced as to the subject to
which that adjective was apphed? If he'said that restraint of com-
petition is wrong only when it is unreasonable, he wotild have bee'd

right, would he not ? Is not this true, that restraint of competition
is 'reasonable or unreasonable according as it reslilts in restraint of
trade, and if Chief Justice White had said that no' combination vio-

lates the Sherman law by restraint of competition imless that restraint

is unreasonable, he would have been right, would he not?" I said',.

''Certia-inly." Indeed, I am sure that if Chief Justice White had had
in his mind a clear apprehension of the difference between restraint

of competition and Tfestraint of trade, he would have said that
restraint of trade ife always wrong and that restraint of competition
is wrong only when it is unreasonable. Thus the whole' subject

would have been' cleared up.
'

Mr. McCoy. Mr. Walker, take a case where there are two corpora-
tions in a similar business and they have been indulging in cut-throat
dompetition, so that neither of them is making any money, and they
are just simply slashing each other. Nbw, they come together, and
thereby restrain competition, and as a further result they do nbt
produce as many goods as they produced before, but what they' do
produce they sefl at a reasonable price. Now, is that vicious undfet

the Sherman law ? •

Mr. Walker. It is not vicious if they do it spontaneously and in

good faith.
'.'

Mr. McCoy. I mean, assuming that they come together for the
express purpose of quitting this cut-throat competition, but never-
theless there is a curtailment of output that is sold Only at a Mving
profit.

Mr. Walker. I hold that that would be a violation of the Sher-
man law. You might say that it would be regrettable to hold that

to be a violation of the Sherman law, but it womd be more regrettable

not to so hold. A man does not have to agree with his neighbor not
to kill him in order not to kill him.

Mr. Nelson. In other words, they might start to cut each other's

throats in order to get together.

Mr. Walker. Yes, sir.

Mr. Nelson. Here is a concern which is manufacturing a certain

article, and another concern or individual says that he is going to

build a mill in which that article is going to be manufactured. He
is engaged in other business which is cognate to it, and the first

concern then steps in and buys him out, because they fear his com-
petition with the new mill which is going to be built. Does that

constitute a combination in restraint of trade ?

Mr. Walker. That is one of the most difficult concrete cases that

has ever been put up to me, and I would not wish to answer that

categorically without particular opportunity for thought. That is

what Mr. Carnegie did.
' Mr. Nelson. That is the case I have in mind.

Mr. Walker. The remedy for that is plain. He proposed to

establish a 'mill up on Lake Erie, and he used that as' a threat to
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induce Mr. Morgan to pay him $400,000,000 for property he bought
for $200,000,000 a few years before. The purchase by Mr. Morgan
of Mr. Carnegie's entire plant was based wholly or partly upon his

desire to prevent Mr. Carnegie from building that mill. That might
not be held to be a combination in restraint of commerce because
Mr. Carnegie had not yet buUt his miU. Nearly all of these concrete
cases that have been put up to me are very easy of solution if you
desire to analyze the matter scientifically. It is the business of the
attorneys for combinations to detect weaknesses in the cases against

them. I heard all of the arguments in the tobacco case and in the
Standard Oil case, and I heard the arguments that were used to con-

fuse the court. Those men went there for the purpose of winning
their cases, and in the tobacco and oil cases they did their utmost.
They were paid great fees to simply, throw dust through the court

room; and it is no wonder that Chief Justice White was somewhat
blinded by that dust. But on this point on which I am now speaking
I am very sure that if Congress were to adopt that language, "in re-

straint of competition," you would be doing a great deal more to impede
the administration of justice than you could help it byanything else you
could enact. Always a committee of Congress should bear in mind
that the evil to be prohibited is restraint of trade, and when you aim
at restraint of competition you aim at conduct that sometimes results

in restraint of trade and sometimes does not. When you aim at re-

straint of trade you do all that public policy requires and that justice

permits.

Mr. McCoy. Mr. Walker, is it not true that the suppression of com-
petition by the formation of partnerships which do engage in inter-

state commerce is a very ordinary transaction ?

Mr. Walker. Oh, very.
Mr. McCoy. And it may be that in a great number of cases a great

wrong would be done by leaving that provision in there.

Mr. Walker. Oh, . appalling. I am not sure but what it might
precipitate a revolution; because when you enact a statute that in
its application to the majority of the people, wiU violate their ethical

sense, they will snap their fingers at the whole statute. Law is

nominally something on the statute books; but eflfectively it rests

in the hearts of the people. When a new law is enacted, it takes
time to carry that law into the pubhc consciousness, and it took 20
years to carry the Sherman law into the public consciousness. When
it was enacted every Member of the House voted for it on a roll call;

and on a roll call in the Senate only one gentleman voted against
it, and that was a Senator from the State from which comes the gen-
tleman on my left, Senator Blodgett, of New Jersey. It had the
approval of nearly all of the great men of the time. It was debated
for weeks and months by intellectual giants in both Houses, and no
law has come out of Congress in half a century with such a stamp of

approval as the Sherman law. It was never very effective, however,
until Koosevelt's administration. During the last year of McKinley's
administration, not one finger was hfted by the Attorney General,
to enforce that law against anybody.

Mr. Nelson. In the McKinley administration as in the Cleveland
administration, was this failure on the part of the Department of

Justice to enforce the law due to lack of funds or lack of public
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sentiment, or to the fact that some Attorney General, like Ohiey^
had themselves been attorneys of the trust in previous cases ?

Mr. Walker. Olney was bitterly opposed to the Sherman law.
Mr. Nelson. He had been the attorney for the Whisky Trust ?

Mr. Walker. Yes, sir. And he got &em off, when they were
undeniably guilty. When Ohiey assumed the oflGice of Attorney
General he advised President Cleveland to refrain from taking any
steps against any one imder that law, and he refrained from invoking
that law, until he enforced it against the labor organization ia New
Orleans, although he had previously declared that it did not apply
to labor oi^anizations.

Mr. Nelson. Did he not also enforce it against Debs ?

Mr. Walker. Yes, sir.

Mr. McCoy. That case turned on the question of interference with
the mails.

Mr. Walker. The Attorney General invoked the Sherman law in

that case, and Judge Woods decided that case on the ground of the
Sherman law, and also on the ground of iuterference with the mails.

Mr. McCoy. What was the opinion ia the Knight case ?

Mr. Walker. Oh, that is a wicked story. The Knight case was
brought to be lost. The district attorney who brought the Knight
case never expected to win it, and never wanted to win it, and he
brought it to lose it. He steered extremely clear of proving any act
violative of the Sherman law, although he never let anybody else

Mr. Nelson (interposing). He made it appear that it was intra-

state traffic.

Mr. Walker. Certainly; and when he had the wilnesses on the
stand he steered very clear of asking them questions which he did not
want them to answer, for fear- of proving his case. That man after-

wards hved at the expense of the State of Pennsylvania in the State
penitentiary. And John Johnson, the famous lawyer, who steered

that Knight case, always invoked it afterwards as a justifying restraint

of interstate commerce case. Oh, my pen would burn the paper if I

wrote the damning facts about how the job was put up on the Supreme
Court in the Knight case. In Harrison's administration, before the
second Cleveland administration, the trouble there was the feeble-

ness of the Government administration.

Mr. Nelson. There was a willingness in the Harrison administra-
tion?

Mr. Walker. Oh, willing, yes; willing like this: "Johnnie, are you
willing to stay home and shovel snow instead of going out to skate ?

"

"Oh, yes; I am. willing, but not very willing."

Mr. McCoy. The result was the same ?

Mr. Walker. Yes.

Mr. Nelson. He developed a spirit of trying to enforce the law.

Mr. Walker. The Attorney General under President Harrison

was not the most earnest man I have ever seen. I have read his

reports and they were rather perfimctory.

Now, in McKinley's administration there was an almost total

neglect of these matters. For 15 months there was only one case

pending under the Sherman law, and nothing whatever was done
about it.

Mr. Nelson. Was Mr. Griggs the Attorney General then ?
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Mr. Walker. I think he was not at the time. Justice McKeiina
was the first Attorney General under McKinley's administration, but
he onl/ occupied that position for less than a year. Mr. .Griggs

followed him,/ and held the office for two or three years, and was
followed by Mr. Knox. '

.
>

Mr. Nelson. Was not that due to the failure of the Knight case ?

, Mr. Walkee. It should not have been; but very likely, it was,
because the Knight case never was properly prosecuted under the
Sherman law.

Now, in the present administration we have an Attorney General
whom I have known for years. I exerted myself to the utmost to

induce Mr. McReynolds to prosecute the coal combination, and he
finally concluded it was possible, and so brought suit against the

Keading- Co. last September, six months after the beginning of

his incumbency. He engaged some high-priced lawyers to conduct
it, and in a leisurely sort of way they have carried it forward. It has
been the same way in the prosecution of the Steel Trust; they have
been going through the motions of a prosecution, taking testunoiiy,

for nearly three years.

Mr. Nelson. The question has often occurred to me, Mr. Walker,
as to how we could help the Attorney General's office. This com-
mittee is supposedly busy solving this problem for all time, but we
do not seem to be accomjfhshing vQry much. Has the department,
as you have observed it, sufficient power to engage attorneys and to

work this thing up to a quick solution ? I would like to know what
you think abput that.

Mr. Walker. They have power enough, but not money enough.
Mr. Nelson. Not money enough ?

Mr. Walker. No, sir; the Deipartment of Justice has never re-

ceived sufficient appropriations to enable the Attorney General to

enforce the Sherman law.
Mr. Beall. How can you say that, Mr. Walker, where there was

an unexpended balance of several hundred thousand dollars? I

remember in 1902, when there was a special appropriation made to

enforce the Sherman law—$500,000, I believe, but not more than a
hundred thousand dollars was spent and the next Congress had to

reappropriate that money for that purpose. So, how can you say it

was due to the fact that there were not siifficient funds at the dis-

posal of the Attorney General ?

Mr. Walker. Easy enough. The Attorney General didn't use the
money you gave him, and it was his fault that he did not.

Mr. Beall. I understood you to say to Mr. Nelson that the Depart-
ment of Justice had never been properly supplied with funds.

Mr. Walker. I didn't use that language. I said the Department
of Justice never had money enough to enable the Attorney General
to enforce the Sherman law.

Mr. Nelson. Well, what is the difiference ?

Mr. Walker. The difference is due to the Attorney General and
not to Congress.

Mr. Nelson. You still don't answer my question. When Con-

f;ress is called upon to give him more money to enforce the Sherman
aw, must we say to the Attorney General just how he shall expend
the money ? Is that it ?
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Mr. Walkee, "WKat I would, adyiaa Congress^. to, ^o is.ito pass a

'^P'F providiag for the , appointmemt of additional gissisjiants to the
Attorney General, and conferring upon. ttose assist^n;t9 ,t]tie speciaj
duty of enforcing the Sherman law, and I would appropriate a
million dollars to carry on the work, and require him, to use it. .

Mr. Nelson. What do you say to this practice of hiring special-
ists, lil^e Kellogg ,and Dickinson, to handle these casesj,

. , , ,,

Mr. Walker. Greiat abuse, great abuse ; because thp'sQ men are paiq
a great deaf more than they deserve. Those positiojas are largely
sinecures. There is not the slightest necessity pf tte.Department of
Justice ehgaging Mr. Dickinson or M^. Kellogg, ,and paying, them
thirty or forty thousaqd doU^-rs a jefir for, prosecuting o;iie of these
cases. They don't do the work; the work is largely done by subprdi-
nates., And work, q_uite ,as efl&cient as theirs could be phtained frp;m

men regularly appomrted as Assistant Attorneys Gep§r^l, ponfir:cri.e^

by the Senate, and paid salaries, and having this special (luty imposed
upon them.

, , .

The Chairman. Mr. Roosevelt einployed special counsel in his

Administration, and paid them lai^e fees, did he not ?

Mr. Walker. No doubt he did; yes, sir.,, ...

Mr. McCoy. What salary would you suggest,. Mr, Walker, fpr, an
Assistant Attorney JjCjneral, appointed and confirmed as you say,
and^speciallycharge,d\with this work? .• ; . i ,,

Mr. Walker. ^Tejji. thousand dollars a, year, if .the right, nianw^a
appointed; and ther,e are plenty pf the right twid of men that .QQuld

^p. selected, from whom the Government would secure, devoted,
enthusiastic, and. ejfi&cjent work.,

^ , .^,, ,;,

Mr. Nelson. And what did you say t]^§s§. specialists received 1

Mr. Walker. From thirty ,tp fifty tjiou^and dollars. , , y,

,,,Mr. Nelson. So we could. hire five men almost ^s ppnjpgteijLt, wbg
would put in, their entire time for a year for the price that we now
have topay for one of these ? ,

-
_^ . „ i.,, r .

^JRli:. Walker. Yes, sir; you could hire five men who ai^e more com-
peti^t.;.,

^ .,, •, ,,,, , ^ ,,,: , ,..

Mr. Nelpqn. Ypu think they would be just as effipient ?

Mr. Walker. O^ yes; and each one of them; would do more work
than Dickinson or Kellogg, and do it better. .1 know, those men a^i<J

they are not Alexander Hamiltons. They are men ,pf good, ability,

but not of extraordinary ability, and, beside8,,they arp yeryslpv^.,

Mr. Nelson. There, is anpther question I wpuld sUke to a^k you

:

Have you npticed, for; instance, in .these cases handled by,some one
pxpprt, whether the department has had thp.same conti^o^J oyer ,lum
4s it would liaye over an assistant attorney general if he were carry-

ing on the case ?

Mr, Walker. Nominally so, but practically not,,
,

Mr! Nelson. So you think too much discretion is left to the expert,

who is iiot strictly responsible to the people ?,

. ,Mr. 'W'aiIker. Thait is quite true.
.
The Histpry pf, the supposed

attempts that have.been made to suppress the anthracite coal comr,

bination is replete with inefiiciency, with dereUctness on the part of

those taking the Government's money, with paucity of result.

Mr. Nelson. I would like to ask your opinion about this, too,

because you have made a! special investigation of this thing, and you
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are entirely impartial in the matter. What would be the effect as to

speeding the case to trial if it was left to some regularly appointed
assistant attorney general rather than to an expert, wno, presum-
ably, ispaid a lump sum for his work ?

Mr. Walker. No; he renders his biUs to suit himseH, and the
Attorney General O. K.'s them.

Mr. Nelson. Yes; but on the question of speeding the case to

trial, hastening the prosecution in every way possible so as to come to

a solution of the problem, would that be helped or not by doing away
with these experts ?

Mr. Walker. It would be helped; unless exceptionally iaferior

men were selected to fill those offices.

Mr. Nelson. But assuming that you would get a $10,000 man.
Mr. Walker. There is a difference between some $10,000 men.

Some men who work for $10,000 work with aU their hearts, with a

view of advancing the causes they are supporting. There are other

men who work for the same amount, with a view of pay day and
nothing else, and the first class have more efficiency than the last.

But there are plenty of good lawyers, men of learning, ability, force,

energy, and devotion, who would throw themselves with their utmost
energy into the prosecution of those cases on a $10,000 salary, and
not work 10 or 11 months in the year, but 12 months.

Mr. McCoy. How are you going to discover those men, Mr. Walker ?

Mr. Walker. Easy enough. Ask me, and I will give you a list of

their names and post-office addresses; as many of them as you want.
Mr. Nelson. If these Assistant Attorneys General were appointed

as you suggest, and as we have discussed them, for the purpose of

f»rosecuting these cases, would there be necessity for a much larger

orce in the Attorney General's office ?

Mr. Walker. Not nearly so large as you might otherwise need^
because as soon as the people who are violating the law now found out
that the Government was in earnest and was backing up these stat-

utes with vigorous action, they would obey the law.

Mr. Nelson. Another question. Have you followed closely these
agreements or understandings the Attorney General has had with
some of these combinations whereby settlements were effected ?

Mr. Walker. None of those papers have been submitted to me,
and I do not know what agreements the Attorney General has made;
but I know that if I were Attorney-General, there would be no agree-

ments of any kind made.
Mr. Nelson. By what authority are those agreements made ?

Mr. Walker. Only the same authority that any district attorney
has to let up on a criminal offender, if he feels that it is right to do so.

Mr. Nelson. But hasn't the Attorney General been going too far

in that direction ?

Mr. Walker. Of course he has. Here is the Sherman law; let me
read it to you. [Heading:]

The several circuit courts of the United States are hereby invested with jurisdiction

to prevent and restrain violations of this act, and it shall be the duty of the several

district attorneys of the United States, in their respective districts, under the direction

.

of the Attorney General * * »

To do what ? To compromise and trade ? No.

to institute proceedings in equity to prevent and restrain such violations.
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Mr. Nelson. Supposing, Mr. Walker, that we should not have
such a patriotic ana efficient Attorney General as we have now, but
some one of the Olney, Harmon, or Griggs type, might it not bd
extremely dangerous for the department to compromise cases both
as to future penalties or future suits to dissolve?
Mr. Walker. Extremely so. I believe that the Attorney General

is assuming more jurisdiction than he has under the statute. If you
allow him to assume more than the statute confers upon him, you
wiU make him one of the most powerful men that ever lived under a
Republican form of government, a power imchecked by consultatioit

with anybody else, except consultation between him and the parties
involved.

Mr. McCoy. What is the remedy for that situation ?

Mr. Walker. The remedy for that situation would be to define
the duties of the Attorney General with great precision, and then
impeach him if he does not perform those duties.

Mr. McCoy. You would favor a statute that would require the
Attorney General to push through and bring to trial and get a decree
on every suit which he had instituted ?

Mr. Walker. No; I would not take away all his discretion, but
I would frame the statute in such terms that when he was presented
with such a 'flagrant case as the New Haven plunder he would be
bound by the law of Congress to enforce the law against those people
instead of dallying with them.

Mr. McCoy. We have to frame a statute which would do what
you say. What sort of language could be used that would accomphsh
a result of that kind?
Mr. Walker. I can not construct that language or give you

such a provision in proper terms extemporaneously; but there would
be no difficulty about it, in my judgment. I think I could draw up
such a section in half an hour in the proper form.
Mr. Volstead. Would it not be a good idea to compel a report to

Congress of aU such compromises of that kind, so there would bd
some pubhcity about it ?

Mr. Walker. It would be an excellent idea.

Now, the discretion of the Attorney General, the power which he
has exercised outside the statute, has in general been exercised wisely,

but in cases Uke the New Haven matter, in Koosevelt's term, Attorney
General Bonaparte brought a suit to dissolve that combination.

That suit was perfectly well founded, and was being prosecuted quite

as rapidly as those suits generally are; but immediately after Taft's

administration took charge, Attorney General Wickersham assumed
the power to withdraw that suit and dismissed it altogether.

!V&. McCoy. How about the failure to sue in that sugar situation

up in Philadelphia, when Mr. Earl requested Mr Bonaparte to prose-

cute and he refused to do so ?

Mr. Walker. Bonaparte didn't have the power to prosecute there.

Earl went ahead with his civil suit, however, and got more than two
million doUars in money.

Mr. McCoy. But that was on the basis that something had been

done in violation of the statute, and that something existed at the

time Mr. Earl asked Mr. Bonaparte to prosecute.,

Mr. Walker. I don't know, of course, how fully Mr. Earl repre-

sented the facts to Mr. Bonaparte.

74414—VOL 2—1^4 ^21
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Mr. McCoy. According to his own statement, made publicly, he
almost went on his knees beseeching Bonaparte to prosecute, and laid

before him the facts which subsequently he proved in the suit for

damages and which enabled him to recover over two million dollars.

Mr. Walkek. Mr. Earl has a glowing imagination, and while I
believe he intends to do right, he sometimes presents his case in

stronger terms than seems justified.

Mr. McCoy. But "the proof of the pudding is in the eating," and
Mr. Earl's account was so glowing that he forced a settlement for

$2,500,000; and I. presume that the same persuasive statement
was made to Mr. Bonaparte at the time he asked him to prosecute,

only it didn't persuade. Mr. Earl says he stated the thing fully to

Mr. Bonaparte.
Mr. Walkee. What happened was this: Mi. Earl stated his case

to Bonaparte; he knew Bonaparte could get busy if he wanted to;

but Bonaparte was not convinced that it was the duty of the Govern-
ment to move as Mr. Earl desired him to move.

Mr. McCoy. Now, Mr. Walker, you tell us, then, what you would
put into a statute that would convince a man who was in the frame
of mind Mr. Bonaparte was in that he had better move or somebody
would move him ?

Mr. Walkek. I could not do that, because I do not know just what
Mr. Earl laid before Mr. Bonaparte; it may not have appeared a
conclusive case to Mr. Bonaparte. Mr. Earl later on employed some
very able lawyers, including Gov. Black, to ppesent his case to a
jury in court in New York; I was present when that trial began.

The attorneys for the sugar people expected at first that they were
going to stave Black off, but he was so powerful and brought out hia

evidence in so cogent a way that there could not be but one outoome.
And shortly after that District Attorney Wise, in New York, brought
suit against the Sugar Trust, in 1910, now nearly four years ago.

That suit which Wise brought against the Sugar Trust in 1910 was
far more comprehensive than any complaint Earl had made. The
point that Earl complained of was the wrongdoing of the sugar
people in the city of Philadelphia, and not elsewhere; whereas the
suit brought by Wise was based not only upon those wrongdoings,
but upon the entire illegal conduct of the Sugar "Trust. Now, that
suit was brought in 1 9 1 0, but what has happened to it? Has anybody
heard anything argued ? Not yet. The testimony is not even closed
yet.

Mr. Webb. Do you remember that the Tennessee Coal & Iron Co.
was taken over by the United States Steel Corporation? Do you
think that was all right under the Sherman law ?

Mr. Walker. The purchase of the stock of the Tennessee Coal &
Iron Co. by the United States Steel Corporation did not, in my judg-
ment, violate the Sherman law.

Mr. Webb. You think President Eoosevelt did rierht to give his
O.K. to it?

Mr. Walker. He didn't give his O. K. to it. He said "I have not
the power to stop it." And he did not have, in my opinion.
Now, there is not a more enthusiastic advocate of prohibition of the

restraint of trade than I am, but I will say to the gentleman from
North Carolina that the purchase of the stock of the Tennessee Coal
& Iron Co. by the Steel Corporation did not, in my judgment, violate
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the Sherman law, but that the use of the stock since that time may
have violated it.

Mr. Webb. Why not ? It was an attempt to monopolize trade,
was it not ?

Mr. Walker. It is exactly in line with what I have said before,
that the suppression of competition generally results in the restraint
of trade, but not always. It would have been proper for the United
States Steel Corporation to use that stock to promote trade, but not
to restrain it.

Mr. Webb. It seems to me that action resulted in monopoly.
Mr. Walker. No. In my judgment that was no violation of the

second section of the act.

Mr. Nelson. But it has a tendency to promote monopoly?
The Chairman. Was there not a tendency to monopolize in that;

when they acc[uired the Tennessee Coal & Iron Co. they also acquired
the coal and iron lands belonging to that corporation ? Can you tell

me how much, with the additional coal and iron land that the Steel
Corporation got from the Tennessee Coal & Iron Co., of those lands
the Steel Corporation were then able to control ?

Mr. Walker. I think they controlled more than half of it before
that. .

The Chairman. But how much did they control after they got hold
of the land that belonged to the Tennessee Coal & Iron Co. ?

Mr. Walker. From 60 to 75 per cent, I would say.

The Chairman. Was not that an effort to monopolize ?,

Mr. Walker. Not necessarily, Mr. Chairman; and on that point
I wish to say what I have not said before to-day, and that is, iwish
to make a few observations on the meaning of the word "monopolize."

Mr. Nelson. Before you leave that, Mr. Walker, in order to com-
plete that Une of thought, I would like to ask you another question.
When we complained of the power of the Attorney General to com-
promise cases, your answer was that you would have to leave him
"some discretion, and if they violate that discretion, they should be
impeached. I want to ask you if you think it is practicable to im-
peach any official for failure to exercise discretionary power wisely ?

Mr. Walker. I think that Attorney General Olney was subject to

impeachment at any time, because his failure to try and enforce the
Sherman law was willful and intentional.

Mr. Nelson. How can you prove it ?

Mr. Walker. Where that discretionary power is always exercised

in favor of the wrongdoer, I think would oe proof that it was not
exercised wisely.

Mr. Nelson. You take this New Haven case, where one Attorney
General deliberately overruled a former Attorney General; but how
could we impeach Wickershani for that successfully ?

Mr. Walker. I don't think you could, simply on a sporadic case

like that.

Mr. Nelson. You think that the possibility of impeachment jus-

tifies us in giving the Attorney General this tremendous discretionary

power ?

Mr. Walker. Certainly not; he must be guided and confined in his

use of discretionary power, and the matter of impeachment should be
only a last resort.



1390 TRUST LEGISLATION.

Mr. VoLSTiEAD. One of your suggestions iiaight help out—the one
about allowing the district attorneys to act independently of the

Attorney General. You might get some relief with that provision.

Mr. Walkee. That is a point I cover in my bill.

Mr. Nelson. That is on the assumption that he would act without

consulting the Attorney General ?

Mr. Walker. Yes, sir; if Congress should pass the law in that way,

every district attorney would interpret that as giving him thit

authority.

The Chairman. And when the district attorney went contrary to

the views of the Attorney General and contrary to the views of the

President he would be removed from oflBce.

Mr. Walker. Yes, sir; and the President might be removed from
his oflB.ce at the next election also. I don't think any district attor-

ney who was competent to conduct the business of his oflSce would
be deterred from doing a plain duty on the general theory that the

Attorney General or the President might not want him to do it.

Mr. Nelson. I believe we are to find the solution of this problem
along the line of widerdng the duties and powers of the Attorney
General. Why should we not let sovereign States come in to pro-

tect themselves and to secure the dissolution of trusts ? If they can
bring this action the Attorney General should have every power to

do so.

Mr. Walker. I should be glad to see that done. There is no con-

stitutional objection to it. I think it would be a very effective

measure.
Mr. Volstead. I would Uke to have you pursue the question of

monopoly a minute.
Mr. Walker. I think I ought to be heard on that subject, for it is

a subject I have given a great deal of study.

I will begin by saying that when the Sherman law was being con-

sidered in the Senate, having been reported by Senator Edmunds
from the Judiciary Committee in the form in which it was enacted,

at the time it was first read Senator Kenna rose to inquire of Senator
Edmunds the meaning of the word "monopolize." Senator Ed-
munds replied—I am not attempting to quote his language, but the

substance only—that the word "monopolize" had a meaning in law
which was narrower than its dictionary meaning; that the word
"monopolize," according to the dictionary, means complete acquire-
ment; when you completely acquire a thing you monopolize it, as

when a man monopoHzes the affections of his wife. But it sometimes
happens in the useful arts that a man monopolizes a particular busi-

ness without any unethical conduct whatever.
As an illustration of this, it may be said that Alvah Clark, of Cam-

bridge, Mass., had a process of grinding glasses for telescopes, and this

work was so well done that nobody m this country could compete
with him. He accompUshes that result intentionalhr, but as the re-

sult of exercising extra care, extra industry, and extra personal
ability. It was a complete monopolization of that business, acquired
by purely ethical means. Warner & Swayze, of Cleveland, Ohio,
at a later time, by similar means, monopohzed the business of mount-
ing telescope lenses. So those two firms monopolized the business
of making telescopes in this country. They had no competitors who
could compete with them, yet they had no patents by which they



TByST LEGISLATION. 1391

aicquired their monopQly. It was only the result of the application
to their delicate busmpsp of extra sl4u and extra ;iatural gifts and
enthusiastic devotion to the sciences of optics and astronomy.
Thus it is evident that a man may monopolize a particular business,
in purely ethical ways, by reason of superiority of natural gifts anq
enthusiastic devotion to difficult work.

Senator Kenna wanted to know from the Senator from Vermont,
if the proposed Sherman law woiild prohibit that sort of monopoly.
Senator Edmunds said no, and that the word monopolize has a much
narrower peaning than that; he stated that it means a man is

monopolizing a trade or ind\istry or particular business within the
eye of the law when he throws impediments in the way of his com-
E^titors, and not when he accomplishes that result pply through

is own superior mentality or business superiority.

^d when this law was passed by Congress it was passed with this

uii4ersta3iding—and Senator Hoar backed up this definition of Sei^r

ato^ Edmunds—that the meaning of the word "mppopolize" is con-
fined to a case where the monopolizer threw impediments in the way
of his pompetitOJs in the race for success.

Now, when a man is engaged in business, or, as in the case of the
§!teel Cq., controls more than half of the best iron mines, and such a
corporation should buy the stock of another corporation controlling

10 or 15 per cent more of those mines, if that acquirement is the result

of an intention on the part of the corporation to benefi^t mankind by
making the production of jron and steel cheaper, then it is not an
effort to monopohze, within the meaning of the Sherman law. Bui
ifj, after that acquirement is achieved, the added power is used to
inipede some competitor by unfair practices, a, violation of the
Sherman law occurs. That violation of law when it occurs is based
upon conduct and not upon status.

Mr. McCoy. Well, how is it if a concern is able to monopohze the
raw material from which an absolutely necessary article is made, hke
iron and steel, and from which only it can be made, what difference

does it make what his intention was ?

Mr. Walker. A case easy to understand is the effort of certain

railroads to exploit the anthracite coal fields, because the limits

of those deposits are better known, and the job of acquiring all the
anthracite coal is a more practicable scheme than the job of acquir>
ing all the iron mines. Now, all the anthracite coal is owned by a
comparatively few corporations in Pennsylvania, and the Reading
Iron & Coal Co., one of the three Reading combinations, own more
than half of all the anthracite coal under the ground in the State
of Pennsylvania, and its friends own the rest. Now, I hold that the
mere ownership of all that coal does not constitute a violation of the
Sherman law

Mr. Webb. You think that a firm that owns one-half of it and then
buys another 25 per cent does not violate the law ?

Mr. Walker. Not by merely buying it; but it is almost certain

to violate it once it has possession of it.

Mr. Volstead. Should not there be some limitation placed on
him in view of that possibility ?

Mr. Walker. There should be, ethically; but I fear that if Con-
gress simply legislates with a view to limiting the acquirement of

property it womd trench upon constitutional Umitations. What I
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am in favor of is a rigid ioheritance law, which should result in

checking the accumulation or enormous fortunes.

Mr. Volstead. Do you think there would be any great difficulty,

from a constitutional point of view, in limiting a corporation so

that it would not, from its very size, be practically a monopoly ?

Mr. Walker. That can be done by the State in which the corpo-
ration is organized.

Mr. Volstead. Could not the National Government do that ?

Mr. Walker. I don't know by what power.
Mr. Volstead. Suppose we say to them, " You can not do an inter-

state business if you get too big." Of course, you have to make
some sort of general rule.

Mr. Walker. The corporation would have to be subject to Fed-
eral visitation.

Mr. Volstead. Have we a right to say to a State corporation,

"You can not do business in interstate commerce," just as a State
would have to say to a foreign corporation, " You can not do business

inside this State" ?

Mr. Walker. I don't think you have quite as much right as a
State has in that respect. But you could pass a statute which would
force the corporation to take a Federal charter. Then you could
regulate it.

Mr. Volstead. You have not said anything along the line of

holding companies, and I would like very much to have your views
on that subject. •

Mr. Walker. I shall be very glad to give them. In the first place,

I am in favor of breaking- up holding companies. I have studied
the subject pretty thoroughly and it is my opinion that it is very
important for Congress to so legislate as to check if not entirely

abolish the whole holding-company scheme ; because as long as it

is permitted to exist in practical operation it will be difficult to
keep the holding company within ethical bounds.

Mr. Volstead. And isn't it true that they practically do away
with the necessity of companies making any agreemenjt among
themselves ?

Mr. Walker. They themselves constitute an agreement.
Mr. Volstead. And don't they restrain trade, as a result of such

agreements ?

Mr. Walker. Most of them, like the Amalgamated Copper Co.,
and the American Smelting & Refining Co., are undoubtedly vio-
lating the Sherman law.

Mr. McCoy. Have you ever seen a good definition of a holding
conpany, one that was sufficiently comprehensive but not too
coinprehensive ?

Mr. Walker. I don't remember that I have; but, undoubtedly, I
could write one.

Mr. McCoy. I think that is one of the things that is bothering the
committee.

Mr. Floyd. Now you take a great company, like some of the big
insurance companies; they invest their money in the bonds and
securities of other corporations, as I understand it, and get interest
on those bonds; they derive their profits in that way. Would you
favor a provision that would prevent one corporation from hoWing
the securities of another corporation ?
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Mr. Walker. Oh, no.
Mr. Floyd. We are told—I think it has been developed in these

hearings—that there are many companies that are organized for the
purpose of holding the bonds of mining companies as an investment,
and in order to lessen the risk and hazard, instead of investing in the
bonds of some one company, which might fail, they will invest in the
bonds and stock of a great many mining companies, some of which
will likely be successful and some of them will fail; but on the whole
they reduce their risk by handling the securities of a great number of
companies, as their purpose is to invest the money of others in safe
securities. , Now, would you prohibit that ?

Mr. Walker. Certainly not.

Mr. Floyd. It is an exceedingly difficult thing to do, in drafting a
provision to cover this, to draft an inhibition against that particular

form of holding company which takes the stocks and bonds of rival

corporations engaged in a single industry for the purpose of uniform
control and the acquirement of a monopoly.

Mr. Walker. I would not prohibit the purchase of bonds, but only
the holding of stock.

Mr. McCoy. I know of a case of a man who died and left a lar^e

estate, in which there was stock, bonds, and other securities; all tms
property was bequeathed to the several children, and the bene-
ficiaries, each of them, turned over his holdings to a company organ*
ized to buy the stocks and bonds and took in exchange the stock of

the holdiag company. The purpose was solely to provide for an
equal distribution of possible loss, and not let it fall on one particular

beneficiary if he handled his own interests at a loss.

Mr. Walker. That could be done in a better way by simply
putting the entire estate in the hands of trustees.

Mr. McCoy. But the corporate form is more convenient.
Mr. Walker. And there is larger danger of abuse.
Mr. Floyd. In answering my question, you said you would not

prohibit the purchase of bonds, but only the holding of stock ?

Mr. Walker. That is what I said.

Mr. Floyd. You think that would prevent the evil of the holding
coinpany ?

Mr. Walker. I think so, because the bonds can not be used to

control the action of the corporation.

Mr. Volstead. Are there not some cases where the holder of

bonds has a vote ? I was told there was one case where he did.

Mr. Walker. I do not know of any corporation law in any State

that permits that; I never knew of it occurring. I think it must be
so rare as to be negligible. But even where me bondholder would
vote, that doesn't mean he would have control.

But the holding-company evil is illustrated in these great com-
binations—the United States Steel Corporation and the Amalga-
mated Copper Co., and the Sugar Co. These are some of them, but
I have a list at my office

Mr. Floyd. I recognize the evil you refer to, but let me rive you a

specific case: An independent oil company in the State of Texas was
operating independently of and were competitors of the Standard Oil

Co. Under the laws of the State of Texas they were required to

incorporate for a specific purpose, and that was producing oil, taking

it from the well. After operating in that way for a while, it became
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necessary for them to acquire additional territory, and they had to

go over into Louisiana to do it, and there there was a tax of so much
on a foreign corporation. It was a considerable tax, more than they
could afford, so some of the company, the stockholders, organized
under the laws of the State of Louisiana, in order to avoid the tax
that would have been imposed on a Texas company in the production
of oil. Then, in order to get all the oil they wanted, they had to

invest in some Oklahoma fields, and that required a second incorpora-
tion; and the same corporation, the same identical stockholders, then
wanted to get a pipe hne from the Oklahoma fields to the Louisiana
fields, and it became necessary for them to organize under the laws
of the State of Oklahoma, because the laws of Oklahoma provide that
a foreigner should not have the right of eminent domain, and in order

to get that right for the pipe line they had to take out an Oklahoma
corporation, and by the time they had taken out these three corpora-
tions it was necessary for them to get some money to finance the
scheme, so the same parties went to New Jersey and lonned a holding
company that took the stock of the three corporations. Would you
prohibit that ?

Mr. Walker. Yes, sir; I would. The Louisiana corporation was
organized simply to evade the taxes levied by the State of Louisiana.

Now, that taxation was levied on the theory of discriminating against

foreigners and in favor of citizens of Louisiana, and it was a plain

evasion in that instance of the legislative will to organize the Loui-
siana corporation. That does not commend itself to me. The
Oklahoma corporation was more ethical, because they needed the
pipe line and could not get it except under the guise of an Oklahoma
corporation. But when they sought to unite those three corpora-
tions into one holding company for the purpose of floatiag their

bonds in New York City they did an illegitimate thing.

Mr. Floyd. Let me ask you another question. In the State of

Pennsylvania, and probably in other States, the law forbids owner-
ship of real estate by a foreign corporation. Now, suppose the Texas
corporation desired to do business in Pennsylvania ; it would become
necessary to acquire real estate for the purpose of carrying on its

business in Pennsylvania. Would you prohibit a holding company,
organized for the purpose of holding title to real estate in a State where
a foreign corporation was prohibited by State laws from holding real

estate ?

Mr. Walkee. I would prohibit it; yes, sir.

Mr. McCoy. Now, then, because you incorporate ia Pennsylvania
you do just what the law says ; it has accomplished all its purposes,
for it simply says that no foreign corporation shall own real estate

in Pennsylvania, and these people say, "Very well, we will incor-

porate in your State."

Mr. Volstead. An outside corporation comes in and takes posses-

sion and runs the business, but the State laws control your directors

and stockholders.

Mr. McCoy. I am not speaking in favor of a holding company, but
Mr. Walker has spoken of the ethics of the situation, and I presume
it is ethical to organize in that way in Pennsylvania. The only
unethical thing involved, as I understand it, is the indirect violation

of the Pennsylvania law, but in such a case you reaUy do just what the
law says you shall do.
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Mr. Walker. But you evade what the law really intended, which
was that no foreigner should own real estate in Pennsylvania.
Mr. McCoy. No; that foreigners should not.
Mr. Walker. That is the intention; the intention was broader than

just to get jurisdiction of the corporation.
Mr. McCoy. They did not intend to keep foreigners out, but they

said npbody coming under the guise of a corporation shall own real
estate in Pennsylvania vinless they incorporate in Pennsylvania.
Mr. Walker. I understood you to say that you can not own land

in Pennsylvania unless you can incorporate there.

Mr. McCoy. As I understand it, they say no foreigner shall own
l^nd there.

Mr. Walker. The foreigner might be a good one, or he might be
a bad one; but my idea of it is that the State didn't want their

fublic domain divided up among people not citizens of the State of

'ennsylvania, and in order to prevent it they would be going too
far if they denied an individual citizen of the United States to buy
land Ln Pennsylvania. But the State of Pennsylvania didn't think
it was going too far to say that citizens of Oklahoma should not club
together and form a corporation for holding real estate in Pennsyl-
vania.

Mr. McCoy. It is not what they said, but the motive back of it,

and as I understand it those corporation laws are simply for the
purpose of saying, "We want to keep jurisdiction of any foreigc^

mdividua! who comes into otir State and acquires real estate."

ilr. Walker. I think the issue between you and myself depends
entirely upon whether that was the motive back of their legislation.

I think it was not, because the State could have kept jurisdiction

without requiring any such local organization. Any State has the
power to prescribe terms under which any foreign corporation shall

do business. It could get control without insisting upon reorgani-

zation there. I think the policy back of their legislation was to

discourage ownership of the soil of Pennsylvania by people hving
elsewhere.

Mr. Peterson. I would like to make a suggestion of one addition
that appeals to me. Some time ago the United States Steel Corpora-
tion, m order to compete for western trade, found it necessary to

build a city in a western State. They were made a corporation under
the laws of the State and proceeded to build this city. They had to

acquire land, so they organized a land company, which, of course, was
subsidiary to the United States Steel Corporation; they had to build

a plant, and they formed another corporation imder the laws of the
State to take over the stock of these corporations. They then had to

build a raiboad to operate their plant, and it had to take over the
stock of the railroaa. Now, that was all ethical and legitimate, in

order to enable it to compete with the western competitors of the

United States Steel Corporation. Now, would you object to that

corporation holding the stock of these subsidiary companies ?

Mr. Walker. I would not object to that corporation holding the

stock of the other corporations in Gary, to owning the railroad or

anything else that was necessary and incident to the conduct of its

business, but I would object to the holding company organizing an^

ppiorathig another company for the purpose of making steel and iron

l^ere. I draw that distinction.
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Mr. Peterson. They went there to Gary for this purpose, to en-

gage in legitimate competition for the western trade.

Mr. Walker. Could not they have conducted their business in

Gary in its own name ?

Mr. Peterson. No; they had to have these separate corporations,

under the law, to operate at all—in order to come into the State, to

acquire land there for the purpose of building their plant, to buOd
the railroad, etc.

Mr. Walker. After the corporation was organized and purchased
the land and and had gotten established, then there was no practical

necessity for separate corporations to run the mill. The United
States Steel Corporation, after having gotten control of the physical

property, the land and the buildings and the railroad, could have
gone ahead and conducted the manufacturing business.

Mr. Peterson. No ; it had to hold the stock of these separate cor-

porations.

Mr. Walker. Oh, hold the stock. And you ask me whether I

object to that?
Mr. Peterson. Yes.
Mr. Walker. I would not.

Mr. Peterson. Well, in order to control the operations the di-

rectors of these other corporations were put under the control of the
United States Steel Corporation, and some of those directors are di-

rectors in the United States Steel Corporation.
Mr. Walker. I do not object to holding companies holding the

stock of companies engaged in some branch of business connected
with the general scheme; but I do object to a holding company
holding stocks of corporations which are engaged in making and
selling commodities in the same line of business, for the whole busi-

ness of fixing prices on those commodities is then subject to but
one will. That is what I think is obnoxious to the Sherman law.

Mr. Nelson. You hold, I suppose, that the holding company
scheme, as well as the interlocking directorates, is a violation of the
Sherman law?

Mr. Walker. I have not yet expressed myself about the inter-

locking directorates.-

Mr. Nelson. But you believe that the holding company is a vio-

lation of the Sherman law ?

Mr. Walker. Simply the organization of a holding company is

not a violation of the Sherman law, before they do anything. I am
not in favor of enacting a statute that would prohibit the formation
of holding companies, because a holding company might be formed
and might be managed in a perfectly ethical way, promotive of the
public welfare. What I am in favor of is restraining any sort of
conduct that wiU hamper people from embarking in business, who
may have the necessary ability and resources to carry it through.

Mr. Nelson. So you think it is better to leave the general sweep
of the Sherman law to take care of preventing restraint of trade and
monopoUes ?

Mr. Walker. Yes, sir.

Mr. Nelson. I would hke to have you give us, now, your views
with reference to interlocking directorates.

Mr. Walker. I shall be glad to. I do not favor this third ten-
tative bill having in view the prevention of interlocking directorates.
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Mr. Nelson. Isn't it through that means that they are able to
monopolize not only one business, but aU kinds of businesses ?

Mr. Walker. No; I think the general opinion is that if you were
to prohibit interlocking directorates you would largely diminish the
eflB.ciency, abiUty, and power of the people of the TJnited States.
The men of high intellect in our country to-day are not too many.
There are but few in my profession, in my judgment, of very great
ability. In any kind of business at all, the men of great abUity who
are capable of handling really great affairs, are very few. Nature
has not been so lavish in bestowing her gifts as to furnish enough to
go around. Now, it so happens that a particular man may be
especially gifted in corporate management; he may be an honest,
earnest man devoted to the interests of the public welfare; and if

you enact a statute which wiU prevent him irom serving on more
than one board of directors you restrict that man's usefulness,

intellect, and efficiency. If you were to say to a particular man in
New York City, or elsewhere, "You must confine the exercise of your
ability and intellect to one particular corporation," and if you exercise

it there, you shall not exercise it anywhere else, it seems to me you
are simply diminishing the power oi the particularly gifted men to
properly exercise their powers. And when you do that, you do
something that is not necessary to be done. Conceivably the inter-

locking directors are exercising their powers with the highest motives,
and do no wrong whatever; so when you prohibit interlocking
directorates, you are doing more than taking away the right or

Sower to do wrong; you are destroying the power of these men to

o some necessary right. •

Mr. Nelson. I see; you don't like legislation aimed at the form,
but at the evil. What- is the evil we could legislate against, that
results in interlocking directorates ?

The Chairman. Or, rather, results from interlocking directorates ?

Mr. Walker. You legislate against restraint of trade. The most
effective interlocking director this country has ever seen was John
Pierpont Morgan, now deceased. He exercised dominant control

and power as a director in a very considerable number of corporations.

He also exercised dominant power over a considerable number of

corporations of which he was not a director. He exercised this

power because he had it. He had acquired it in a ^eat variety of

ways, partly on account of his personality, which in itself was a
very dominant power, and partly on account of fortunate combina-
tions of circumstances.

I will refer briefly to a case in history: In 1902 there was a great

anthracite coal strike in Pennsylvania, and President Roosevelt was
laid up in the temporary White House with an injury to his leg which
he had suffered shortly before. He was much concerned about this

strike, but he knew that he had no constitutional power to interfere

between the coal men and the miners. However, he was a public-

spirited man, and he wanted to exercise whatever influence he could

to induce a compromise of that strike between the coal miners and
the coal companies, which coal companies were the coal railroad com-
panies under other names. Therefore, he invited the presidents of

these railroad companies to caU upon him here in Washington, and

he also invited John Mitchell, who was at that time the head of the

coal miners' organization, for the purpose of bringing about, if pos-
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^ble, a settlement of their dispute?. Mr. Roosevelt proposed to

them that they agree upon the appointment of a board of arpitrators,

and Mitchell said, "That is a good idea; I agree to that at once.

J(ut the railroad men turned the proposition down, saying tl^ey had
nothing to arbitrate and that tbere was "nothing doing." So the
President sai^i, ' 'Well, gentlemen, if that is your decision I do n"ot spe

hQy( I can sa,y anything more." And the railroad men went away.
About a week after this conference President Roosevelt sent Sec-

retary of War Root to New York one Saturday night, and Mr. Root
liunted up John Pierpont Morgan, who was on his yacht the Corsair,

and had an interview with mm. The following Monday morning
John Pierpont Mprga^ sent word to thesp railroad presidents to com0
down off their "hi^ |iorsps," and they immediately gent wprd to t|^e

President that they would arbitrate the coal strike controversy. As
a resvilt of that ftgreeipent, Mr. Roosevelt appointed the arbit/ratorfi,

ftp4 tbat great conflict was settled.

Novr, John Pierpont Morgan was the only human being whp coul^
^^^ve moved those railros,d presidents and jnftke them take the bftct

trfick ^nd e^t their own wprds, and he did that, nqt bee^|ise he was
^ directqr in those railroads, because he w^g director ir only ^ p^rt of

them, but tiecause his connections with those men were such that
they d^red not resist his will. And in the panic of 1907 John P|ei]popt

Morgan, in less than an hour, raised $25,000,000 out of the Ne\v Tpi"^
banks by simply sending wor4 to one bank, "Yoy loan $250,000 ig

this man," and to another bank, "You loan $250,000 to this man,*'
j^nd so on, here and there, and they dared not refuse. Now, our ide^
of the evil influence of the interlocking directorates has arisen largely
from the fear of domination of one personahty, but we can see from
this historical case that it may not be always evil. John Pierpont
Morgan is no more, and his son has not inherited the qualities of his

father. There is no man between the two oceans to-day that has
half the power and influence that was exercised by Mr. Morgan, and
I do not beheve any of us wiU ever see another such character. But
if you enact a statute that will absolutely prohibit the good, efficient

men who are ehgible to be directors from serving in more than one
corporation, I think you wiU be making a sad and injurious mistake.
Mr. Nelson. Even in competitive corporations ?

Mr. Walker. Yes, sir; even in competitive corporations, because
they may be so managed as to be ethically not violators of the
Sherman law, though some of them wiU be. If I was a director in
two competitive corporations, so far as I had any influence, there
would not be any agreements between them in restriant of trade;
and it is presumable that there are many gentlemen in this country
as honorable as I am, at least; and if they are given such positions
of power as I have mentionea, I believe they would exercise that
power for honorable ends and not evil ends.

I hold that the American business man can be intrusted with the

Sower to do wrong, if you have a statute to restraiin him from
oing wrong. I would aim legislation not at status, but at conduct.
Two years ago I think I impressed many of the Senators on the
Interstate Commerce Committee of the Senate with the soundness
of my views on this subject. I said to them, "Gentlemen, you
must draw a distinction between status and conduct. Do not
punish status, but provide for the enforcement of ethical conduct."
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Mr. Flotd. So you oppose the whole scheme of legislating against
these interlocking directorates?
Mr. Walker. Yes, sir; I am opposed to the whole scheme.

A BILL To prohibit, prevent, and punish certain forms of restraint of interstate and international
commerce.

Be it enacted hy the Senate and House of Representatives of the United States of
America in Congress assembled: That every act in restraint of interstate or inter-
national commerce is hereby prohibited; and this prohibition, without being limited
thereto, includes the following conduct:

1. Combining to fix prices, rates, or terms of purchase, sale, or transportation of any
commodity; and evidence which proves habitual conformity in such prices, rates, or
terms among two or more persons, partnerships or corporations, engaged in buying,
selling, or transporting such commodities, shall be received in all places as prima facie

proof of such a coinbining.

2. Combining to limit the production of any commodity, with intent to conse-
quently advance the price of any commodity.

3. Combining to divide the business of furnishing purchasers with any commodity,
on a territorial line or on any other line.

4. Selling any commodity, on condition that the purchaser shall refrain from buying
from another seller.

5. Refusing to sell to any proposing purchaser, without any legitimate reason,

and with intent to injure any business.

6. Discriminating between different purchasers or proposing purchasers, in re-

spect of price or terms of sale, or time or manner of delivery, with intent to injure
any business.

7. Selling any commodity at less than a fair price, with intent to injure the business
of anybody, by means of such unfair competition.

Sec. 2. Every person who shall do or participate in doing any of the acts specified

in section 1 of this statute will be guilty of a misdemeanor, and, on conviction thereof,

shall be punished by a fine not less than $1,000 nor more than $1,000,000, or be im-
Erisoned in some penitentiary not less than one month nor more than one year, or by
oth said punishments, at the discretion of the court, and no such punishment shall be

omitted by suspension of sentence or other subterfuge.

Sec. 3. The district courts of the United States are hereby given jurisdiction in
equity, to prevent and restrain violations of this statute, by means of writs of injunc-

tion, and otherwise in accordance with the course and principles of courts of equity;
and that jurisdiction may be exercised in pursuance of bills in equity filed by any
district attorney of the United States, on behalf of the United States, or filed bjr any
person or corporation which may have been injured, or may be in danger of injury,

as a result of some committed or threatened violation of this statute.

Sec. 4. The district courts of the United States are hereby given jurisdiction of

actions at law to ascertain and award damages to any person, partnership, or corpora-

tion which may have incurred any injury from any violation of this statute; and any
such action may be brought in any district in which the defendant conducts any
business without regard to the amount of damages claimed; and in any such case,

wherein a verdict is found for the plaintiff, a judgment shall be entered for three

times that amount, plus the plaintiff's proper costs and an attorney's fee.

Sec. 5. Any decree in equity or judgment at law which shall be found to adjudicate

the violation of this statute by any defendant, in respect of any particular combina-
tion or act, shall be pleadable as res judicata against that defendant, in any other

case, with the same efiect as if all the parties were the same in both cases.

(Thereupon, at 5.50 p. m,, the committee adjourned.)
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The committee met at 10.30 o'clock a. m., Hon. Henry D. Clayton
(chairman) presiding.

The Chairman. We will be pleased to hear first from Mr. "William J.
Shroder.

STATEMENT OF MR. WIIIIAM J. SHRODER, LAWYER, CIIT-
CIITITATI, OHIO.

Mr. Shroder. My name is William J. Shroder. I am a practicing
lawyer, of Cincinnati, Ohio. My address is 1320 Union Trust Buil<t
ing.

I was special assistant United States attorney in the years 1906 and
1907 for the special purpose of prosecuting the Drug Trust. I was
solicitor and of counsel for John D: Park & Sons Co. in the cases of

Hartman v. John D. Park & Sons Co. (153 Fed. Rep., 24) and Dr.
Miles Medical Co. v. John D. Park & Sons Co. (220 U. S., 373). The
latter is the case in which the Supreme Court decided that resale

{)rice maintenance of trade-marked articles (not patented) is un-
awful.

During the past 10 years I have had occasion to advise clients of

monopolistic as well as those of independent proclivities, so that my
study of the Sherman law has not been from one point of view.

1401
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I am here as the representative of John D. Park & Sons Co., but
the views I am about to advance, with their permission, are those
which represent my personal convictions, which possibly are not, in

aU instances, concurred in by my clients.

I shall speak this morning in favor of the part of the administration
bills contained in lines 14 to 22 on page 2 of No. 2 committee print

tentative bill, in sections 3 and 4 of said bill. However this biU may
be modified, I feel that these sections should be retained.

I am here to speak in favor of the retention of these sections_regard-

less of what is done in the redrafting of these bills in other respects.

I favor the retention of these sections because they prohibit resale

price maintenance.
Mr. Volstead. Referring to some of the language at the top of

page 2 of Tentative Bill No. 2, which you are discussing, instead of

the expression, "Between any State and Territory and the District

of Columbia, or between the District of Columbia and any Territory,

or between any State, Territory or the District of Columbia." Would
not this expression serve the same purpose, "Trade subject to regula-
tions by the Congress" ?

Mr. Shrodee. Yes; I think it would.
Mr. Volstead. I think, instead of using that descriptive language

it would serve the same purpose if we said, "Trade subject to regula-
• tions by Congress."

Mr. Shroder. Those provisions prevent resale price maintenance
and are therefore contrary to the Stevens Bill H. R. 13305, page 385
of the volume of Bills and Resolutions Relating to Trusts, prepared
for this committee, and the Metz Bill H. R. 13860, introduced
February 25, 1914. More indirectly they are contrary to the excep-
tion in Senate Bill 1138, page 489 of this committee's volume, which
exception is found in lines 16 and 17 at page 491 of said volume

In availing myself of the opportunity to state my views, so courte-
ously extended oy you, I wish first to outline my position and then in
detail to support the general propositions which I assert.

(1) Undue cost of distribution is one of the causes of the high cost
of living. Resale price maintenance will, if not increase, at least
prevent a reduction in the cost of distribution. My opinion is that
it will increase the cost of distribution.

(2) Resale price maintenance is destructive of individuality and is

therefore socialistic—it reduces all merchants to a common plane

—

the plane of automatons.
(3) The legalization of resale price maintenance is not the restora-

tion of an old but the creation of a new right. The burden of estab-
lishing its benefits to the public is upon its proponents.

(4) The creation of such right will reverse the public policies of
centuries: First, that restraints upon the alienation or personal
property are Ulegal; second, that to ahenate personal property with
restrictions preventing competition is contrary to the pubhc interest.

(5) The creation of such right is to legalize indirectly what the
law forbids and what no one will claim directly—a combiaation of
dealers to prevent competition in the sale of articles of commerce.

(6) Resale price maintenance, as a trade policy, was originated
by dealers in unlawful conspiracy. Dealers remain its principal pro-
tagonists. A few manufacturers have adopted it because of its indi-
rect but material benefits to their individual interests. In all
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sincerity and good faith their economic convictions follow their
material interests.

(7) The proprietor of trade-marked articles bases his claim for the
economic neea of resale price maintenance partially upon his alleged
rights and partially upon his alleged wrongs. His rights have no
recognized existence—the cure for such wrongs as exist is in legisla-

tion other than that legalizing resale price maintenance.
(8) The consumer pays the bills for special privileges. Resale

price maintenance is a special privilege. It enaoles the manufac-
turer to force upon the consumer, at me consumer's expense, what
he may not desire but what he must accept, and at the same time
prevents him from obtaining the benefit of lower prices resulting

from honest competition.
Before sustauiing these propositions in detail, it is but fair to the

committee to state that there are no trustworthy figures or estab-
lished general facts from which general deductions can be drawn.
I am advised that Secretairy Redfield, through the Bureau of Corpo-
rations, is now engaged in investigating the question of resale price

maintenance and collecting data essential to the proper considera-

tion of so radical a change in merchandising. Until his data and
deductions therefrom are published we must rely upon the special

facts within our knowledge. Such figures as I use are gleaned from
the published statements of supporters of resale price maintenance
and therefore should go vmchallenged by them.

It might be well to define our terms at the outset. If I were to

adopt the tactics of the opposition, I should use the term "price
fixing," but I yield to their desire and call their plan "resale price

maintenance." In exchange I shall use the term "competitive sell-

ing" for honest merchandising and confine the term "cutting" to

such unethical merchandising as, unfortunately, may exist. If all

competitive merchandising appears unethical to the opposition, I

fear there is no basis of discussion between us.

The term "proprietary articles" will apply only to trade-secret

articles—whether the secret be of ingredients or of process of manu-
facture. The term "trade-marked articles" will include trade-

named articles, since for the purpose of the proposed legislation there

is no distinction between them. "Proprietor" will mean the owner
of the trade-mark, not necessarily the producer or the origihal owner
of the goods.

In approaching our subject we must note the general and sweeping

character of the Stevens bill. It applies to all merchandise under
trade-mark or special brand. No distinction is made between
patented articles, proprietary articles, articles of luxury, or articles of

necessity. The person imposing the restrictions need not be the pro-

ducer—it is sufficient if ne owns the name and attaches it to the

article. His sole investment may be printer's ink; his sole service

to the public may be the advertising for which the pubUc pays.

Not only. is the public to pay a uniform price, but the quantity

discount to dealers is forbidden. This deprives the dealerof any re-

ward for efficiency in distribution and enhances the retained profit

of the owner of the trade-mark. The proprietor's sole justification

for such legislation would be Sociahsm—unless the proprietor will

admit it to be greed. He can make no claim of injury to his good will

or business if the consumer's price is maintained and the dealer is

74414—VOL 2—14 22



1404 TBUST LEGISLATION.

rewarded for efficiency. Maybe the proprietor is neither socialistic

nor greedy. Perhaps this is the trade association's provision.

The committee will recall that Senator Lodge, in reporting the
results of the investigations of his committee on the causes of the

high cost of living, included among the contributing causes the in-

creased cost of distribution.

We are told, comparing present conditions with 25 years ago that

the increase in population has been approximately 100 per cent,

while the increase in the number of manufacturers and distributors

has been 200 per cent. We are told that the increase in the number
of manufacturers had resulted in oversolicitation of jobbers and
wholesale merchants, and that they in turn, with an increase in

geometrical progression, oversolicit the retail dealers; that the
ability to receive shipments by express and parcel post has decreased

the size of the orders, and that the general increase in the cost of

living has increased the expense of the distributors through increase

in salaries and in all expenses of traveling and soHcitation.

Mr. William H. IngersoU tells us that there are one and a quarter

million retaU merchants and that, including their employees and
those dependent upon them, approximately 10,000,000 people hve
upon the profits of the retail merchant. Assuming that there is one
earner supporting three nonearners, it follows that there are 'approxi-

mately 16,000,000 earners among that part of the population not sup-
ported by the profits of the retail trade, or that each two earners m
any gathering is supporting more than one person, in exchange for

the privilege of receiving the supplies they may need. This is an
evident explanation of the increased cost of distribution as a con-

tributing cause to the high cost of living, and despite this you are

urged to overthrow the common law and to make a radical change
in commercial usuage by maintaining the inefficient merchant at the
expense of the public in an occupation whence his inefficiency should
bar him at the same time depriving the pubhc of the benefits it should
receive from the competitive merchandizing of the efficient.

There are forces now at work whose natural effect will be to reduce
the cost of distribution. While cooperative purchasing by the con-
sumer, except as practiced in the larger universities, has not been
successfully developed in America, progressive distributors have de-
veloped commercial machinery to rediice the cost of distribution.

Jonn D. Park & Sons Co. are wholesale druggists at Cincinnati.
For 40 years they have conducted their business upon the basis of

cooperation between the retail dealer and the wholesale dealer.

Their proposition has been this : It costs the wholesale dealer from
6 to 8 per cent to keep traveling salesmen on the road. If the
retail dealer wUl mail his orders, this expense can be saved. If the
retailer wiU accomplish this saving it belongs to him and can be
used by him for the benefit of the consumer. The John D. Park & Sons
Co. have continuously (save only when they were unable to obtain
the merchandise) sold all merchandise—advertised and unadvertised,

I)roprietary, trade-marked, and anonymous—-at 6 per cent less than
ist prices. Kesale price maintenance would prevent this method of

doing business.

The Kjoger Grocery Co. is a chain-store unit of 200 groceries.

Thirty years ago B. H. Kroger began business with a capital of $372.
His policy with his first store was the same as is his poLcy with 200.
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The cost of extending credit, of calling for orders, and of frequent
deliveries increase the expenses of merchandising almost 100 per cent.
Let those consumers who do not demand this service receive the
benefit of the saving. His stores are cash stores—every customer
receives the benefit of this saving regardless of neighborhood. Those
neighborhoods demanding delivery service pay more than those
carrying their purchases with them. The Kroger stores sell all

merchandise, every day of the year, advertised and unadvertised,
proprietary, trade-marked, and anonymous, at less than regular
prices. Kesale price maintenance would stop this.

The Dow stores are a chain of 10 drug stores in Ciacinnati. Miss
Dow, their proprietor, began with one store, 25 or more years ago,
with a capital of $500. She beMeves in giving the consumer the
advantage of her quantity purchases. Her competitive prices pre-
vail every day in the year and on all merchandise in her estabush-
ments. Resale price maintenance would stop this.

The Economy Drug 'Co. and the Bruns Bros. Grocery Go. are
conapanies whose stock is owned by the independent retail dealers

in Cincinnati and its surrounding territory. Their cost of doing
business is 5 per cent. They buy at wholesale in quantities and sell

to their stockholders at 5 per "cent over cost. The retail dealer saves
approximately 10 per cent on his purdhases, part of which is given
to the consumer. The Economy Drug Co. advertises cooperatively
for all of its customers. The retail stores sell at less than list prices.

Resale price maintenance would stop this.

The American Druggists' Syndicate is a national organization
whose stock is owned by retp,il dealers. It manufactures and is a
wholesale dealer. Its savings are passed to its stockholders and
tbe public receives part of the saving. Resale price maintenance
would stop its wholesale dealing, but would potentially make of it a
powerful extortionist in goods of its own manufacture, since under
the resale price maintenance system the slight cheek of the dealers

upon the independent proprietor would be eliminated.

The establishment of resale price maintenance would cheek cooper-

ative merchandisiivg, of which the foregoing are examples. To this

extent it would increase the cost of distribu*tion. It would crystallize

the present uneconomic system of distributing and thereby prevent
a reduction in the cost of distribution.

Instead of keeping the farm boy on the farm, thus maintaining

the rural communities, it would attract him to the merchandising

field with the assurance of living profits regardless of his merchandis-
ing efficiency.

The effort toward resale price maintenance at present is, because

illegal, confined to few proprietors. It requires no imagination to

foresee the result of its legahzation. The material advantages to

the proprietor are too obvious. Anyone selling goods in more than

one State can secure a trade-mark at the expense of $25. Imilie-

diately he is within the law. We already have trade-marked oil,

meat, bread, fruits, food products,^ medicme, and clothing. Soon,

under resale price-maintaming legislation, all necessaries and all

luxuries of modern existence would be trade-marked. What oppor-

tunity would the merchant have for individualism ? Mr. IngersoU,

the high priest of the cult of resale price maintenance, and others,

justify their claim to resale price maintenance on the ground that
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the merchants, wholesale and retail, are merely conduits for the

passage of goods from the proprietor to the consumer—that the

transaction is between these two. In the same argument he says

that concentration of selling, in the- absence of resale price main-
tenance, will drive independent merchants into the employ of a

distributing monopoly. While not conceding this is a consequence

of competitive merchandising, is it not . a fair question—which is

more encouraging to individualism, being a conduit, fixed, change-

less, except for disintegration, or an employee of a distributing

monopoly, with chances of promotion and even participation, 3
individually fit ?

Resale price maintenance sets the merchandising opportunity at

the level of the least efficient and will drive from the field all those

not contented with being mere automatons.
Despite the apparent impression to the contrary, I submit that

to enact the Stevens or Metz bills is to overthrow the common law.

This committee has heard from so many witnesses that the rights

of merchants were changed by the recent decisions of the Supreme
Court and that that court's interpretation of the Sherman law
deprived them of rights which they- would have enjoyed in the

absence of such interpretation, that it is worth while to call to the

attention of the committee that the Supreme Court decisions were
based upon the common law. The Sherman law being deemed to

be wider in its appUcation than the common law, and therefore neces-

sarily including it, it was as a matter of course violated in the viola

tion of the common law.

In the Miles Medical Co. case, wherein the article sought to be pro-

tected by resale price maintaining contracts, was a trade-marked arti-

cle manufactured under a trade secret, not patented, the Supreme
Court in its decision, which would have been unanimous save for the

dissent of Mr. Justice Holmes, held that resale price maintenance
contracts were contrary to public policy and invalid both at common
law and under the statute.

In Bauer v. O'Donnell (229 U. S., 1), the Sanatogen case, the

Supreme Court decided that save for the monopolistic rights granted
by the patent, the rule in regard to the marketing of patented articles

is the same as that regarding any article of general commerce, such
as the trade-marked article; that the patent statute did not give the

right to restrict the sale beyond the initial sale, and that therefore a
patented article after the initial sale was governed by the same rules

as announced by the court in the Dr. Miles Medical Co. case. While
this was a decision by a divided court, three of the justices there

dissenting concurred in the decision in the Miles case. It is apparent
that as to them, at any rate, the dissent was based upon the interpre-

tation of the patent statute and not upon the interpretation of the

common law as applied to resale price maintaining contracts or

notices.

If in the wisdom of Congress it sees fit to increase the reward to

inventors by extending their monopolistic rights to the resale of pat-

ented articles, it will be deaUng with an entirely different question of

public policy than that involved in permitting or forbidding resale

price maintenance as a general commercial rule.

In view of the real ownership of profitable patented inventions and

the small part which the inventor receives from their exploitations,
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I am in great doubt as to whether or not the patentees' rights should
be extended to include resale price maintenance. The strongest argu-
ment in favor of such extension is as an inducement to disclosure for

the ultimate pubHc benefit. Such inducement would be of no value
if the right of resale price maintenance should be extended to propri-
etary and trade-marked articles. A trade secret would be of infinitely

greater value than a patent, and only real philanthropists would pat-
ent their inventions and discoveries.

I need not remind this committee that the establishment of this

new right will reverse the accepted policies of centuries, those forbid-

ding restraints on ahenation of personal property of every description

and the policies embraced in the common law and all statutes for-

bidding restraints of trade and commerce.
It being clear that Congress is not being asked to restore a divested

right, but to create a new one, the burden is upon the proponents of

the change to establish that economic conditions have so changed that
public policy must change with them.
Who are the proponents of the measure ? To a moderate extent,

the proprietors of trade-marked articles; more generally, various trade
associations throughout the United States. That I am speaking
advisedly upon this point is borne out by the experiences of the
Department of Justice in its investigations of trade associations.

Mr. Felix Levy has told you that the trade associations which he
recently represented are not for the purpose of holding up prices, but
for the purpose of confining merchandise to the regular channels of

trade. This is but an indirect method of accomplishing the same
end. The effort to prevent the manufacturer from selling to the

retailer is an effort to maintain the jobbers' profit from the retailer.

The effort to prevent sales direct to the consumer is a similar effort.

The effort to prevent purchases by syndicates composed of retail

merchants and by buying clubs in various forms is an effort to main-
tain the jobbers' profit from the retailer. So, too, the numerous
requests made to this committee that trade associations be permitted

to publish lists of manufacturers and wholesalers who did not confine

their trade to the regular channels and to publish lists made up of

those who are recognized as legitimate dealers at wholesale or retail,

as the case might be, look to the maintenance of prices as between
the branches of the trade and to the publication of blacklists and
whitelists, the matter being merely the former euphonized.

John A. Green, secretary of the National Association of Retail

Grocers, in an interview with the Journal of Commerce, published

January 12, 1914, who also appeared before this committee, said

that the retailer has appealed to the manufacturer for an assured

profit.

Henry B. Joy, of the Packard Motor Car Co., in the price mainten-

ance discussion of the National Advertising Managers' Association,

at the Hotel Astor, May 14, 1913, said that the trade associations

should be permitted to ameliorate price-cutting conditions.

Frank W. Whitcher, of the National Leather & Shoe Finders' Asso-

ciation, before this committee (pp. 343, 344) said that prior to the

Supreme Court decision the dealer would say to the manufacturer

that he must insure the dealer a fair margin of prqfit, and that the

manufacturer and the dealer would then agree upon what a fair margin

of profit was.
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The Hon. Herman A. Metz, Member ot Congress from New York,

stated to this committee that the competitive prices did not hurt the

manufacturers, but hurt the retailers. (P. 360.)

Charles F. Miller and Charles L. Miller, president and counsel,

respectively, of the Hamilton Watch Co., stated that the 23,000

retail jewelers of the United States supported the resale price main-

tenance policy (p. 786) ; that the policy is for the protection of the

small dealer (p. 791).

Mr. Kirstein told the committee that the inefficient small dealer

must be compelled to get the price by resale price maintenance.

The committee can not but have noted that the pressure behind

this legislation is largely from the dealers' associations.

In the case of the United States v. National Association of Retail

Druggists (unreported) the petition alleged, and the decree (by

consent) found that the adoption of resale price maintenance con-

tracts in the drug trade was the result of the direct efforts of the

National Wholesale Druggists' Association and of the National

Association of Eetail Druggists. The methods adopted by these

associations to the sole end that prices in the trade-marked articles

dealt in by their principals should be fixed from the manufacturer to

the consumer, and that prices of all other articles should be fixed by
the dealers themselves, would have been instructive to the "preda-

tory trusts," against whom alone the trade associations now say the

Sherman Act should be enforced. It is enough to say that black-

listing of manufacturers, wholesale dealers, and retail dealers, and
boycotting not only those blacklisted but those who dealt with those

blacklisted, was the mildest of their methods. The . adoption of

resale price maintaining contracts was the final means urged by
them upon the manufacturers in the hope that if the other schemes
which were designed to attain the same object were declared illegal

because the result of a combination, this objection would be removed
because the resale price maintaining contract is apparently the plan

of the noncombining manufacturer. As was stated by the National

Association of Retail Druggists in its bulletin No. 11, issued March 25,

1902:

The resale price maintaining plan depend's for its practicability on whether' or not
the law will enforce it directly, while the (former) plan of the associa,tion depends
not upon the courts, but upon the loyalty of its subscribers and their mutuality of

interests, the courts being a possible, remote, contingency to be reckoned with instead

of an instrument to be used.

The trade associations, having failed in their efforts to use the

courts in carrying out their unlawful plans through contracts similar

to those set up in the ]\Iiles case, they now by indirection appeal for

the legalization of the plan, and going further, ask, in several of the

biUs introduced at this session of Congress to be exempted from the
prpvisions of the Sherman law.

1 was one of the attorneys in this case against the National Asso-
ciation of Retail Druggists. The investigation developed that the

resale-price-maintenance movement began with the efforts of the

Western Association of Wholesale Druggists as far back as 1876.

In 1881 these druggists, in order to stop competition between
themselves, urgefl upon the members of the Proprietary Association

of America, who were manufacturers selling trade-marked goodsin
the drug trade, the adoption of a rebate plan by the terms of which
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a wholesaler was sold at list—that is, the same price at which he was
supposed to sell to the retaU dealer—and received his profit upon
signing a contract or certificate to the effect that he sold to the retail
dealer at a certain price which was determined by the association.
This simple plan of resale-price maintenance, with modifications,
remained in effect until 1898, when the National Association of Retail
Druggists came into being. Instantly, in the language of one of the
witnesses before this committee, the "let-us-get-ours " talk com-
menced. The result was a conference between committees of the
Proprietary Association of America and the National "Wholesale
Druggists' A,ssociation and the National Association of Retail
Druggists, which developed what was known to the trade as the
"tripartite plan." This was a three-sided agreement in which the
manufacturer agreed to sell his goods to the wholesaler and to
confine his sales to such wholesalers only as appeared upon the
recognized jobbers' fist; the recognized jobbers' Kst was prepared by
a committee of the National Wholesale Druggists' Association and
contained only the names of those who had agreed to and who did
maintain a certain price to the retail trade. The wholesale dealer
also agreed that in his sales to the retail trade he would not sell any
retail dealer whose name appeared upon the black list prepared at
first directly by the National Association of Retail Druggists and
ultimately by a pubHsher employed bj^ the National Association of
Retail Druggists. This black list contained the names of the dealers,,

and the suppliers of the dealers, who sold goods at competitive
prices.

This plan, to a certain extent, depended upoji the good will and
good faith of the parties to it. When a dealer acted in bad faith
and was not caught by the detectives and spies of the associations,

there was no- way of determining whom he was supplying or whence
the prohibited dealer's supplies came.

In order to meet these conditions, the associations urged upon the
proprietors the adgption of a resale price-maintaining contract, with
serial numbers identifying the articles, requiriag the wholesale dealer
to report to the manufacturer by serial number to what retail dealer
he had sold the particular item of his sale.

The Dr. Miles Medical Co. adopted a direct-contract serial-number-
ing arrangement for marketing its product,, at the direct request of the
retail association. Because flie wholesale association had not been
consulted the Dr. Miles Medical Co. was compelled to withdraw this

contract from, the market, and after consultation with and the ap-
proval of a, committee from the National Association of Retail Drug-
gists and the National Wholesale Druggists' Association adopted a
contract. This is, in substance and effect, the same which it is

Urged should be legalized; that is, contracts between the manu-
facturer, the jobber, and retail dealer, a resale price-maiatenance
plan for the purpose of choking, off competition from the hands of the
producer to the hands of the consumer.
In carrying out these plans and in forcing these things upon the

proprietors and upon dealers who were unwdling to tie their hands

py such arrangement, illegal acts of every character,, the employment
or detectives for spying upon competitors^ business,, the breaking ojpen

of parcels to detect the source of supply, black lists and white lists,
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and every method known to trust organizations was used by these

dealers' associations.

At this point the United States intervened. The court enjoined

and ordered the cancellation of every contract, every black list, every
"tripartite plan," and every white list, and in this manner broke up
an illegal combination which the trade associations had struggled

through a number of years to perfect and which they had succeeded
in perfecting.

Now, gentlemen of the committee, these associations having failed

in their direct effort, and an injunction having issued, certam indi-

vidual manufacturers, currying the favor of the trade, subsequent to

the injunctions adopted resale price-maintaining plans. Among
them was the Dr. Miles Medical Co. The suit testing the right of an
individual to maintain resale prices was carried to the Supreme Court
of the United States, which determined that the manufacturer's
benefit in such plan was indirect, while that of the dealer was direct,

and that the manufacturer could not accomphsh for the dealer by
indirection what the trade associations and the members thereof were
forbidden to accomphsh directly. I would commend to your atten-

tion the opinion of Mr. Justice Hughes on that point.

There have been several bUls introduced at this session of Congress,
which are not before this committee, in which it is directly provided
that voluntary trade associations not for profit shall be exempted
from the operation of the Sherman law. I submit it would be a
grave mistake to pass such bills, because, in my opinion, there are no
trusts quite as complete in monopoly and quite as cruel and un-
compromising in action as the trusts formed by the trade associations.

Assuming for the moment that the proprietor of the trade-mark is

alone in seeking resale price maintenance, he bases his right to such
legislation

—

Tirst. Because his name and. reputation are embraced' in his trade-
mark.

Second. Because he guarantees the quality to the consumer.
Third. Because in some instances he assures service to the con-

sumer.
Fourth. Because he sometimes advertises; and
Fifth. Because the sale is between him and the consumer, the dis-

tributors being mere conduits.
Taking up these claims in order: Trade-marks have been used for

ages under a competitive system. There is no change in economic
conditions requiring a change in commercial rights based on their

ownership. The primary protection of a trade-mark by law is against
deception of the pubhc by selling goods of one origin as goods of
another. SecondariW, the owner of the trade-mark must be injured
by the deception. Otherwise he has no standing in court. Juris-
diction can not be invoked on behalf of the pubhc by one who has
not been injured by the deception. The ownership of a trade-mark
gives no monopolistic rights to the goods bearing it which are not
possessed by the owner of unmarked personahty. If it should
involve monopolistic rights, this would be an additional reason
against extending them by the proposed legislation. In the Miles
case, counsel for complainant sought to sustain its right to resale

price maintenance on the ground of monopoly through the trade
secret used in complainant's product. It was admitted that no such
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right existed for the usual trade-marked article. Why create this

right? Does not every author, musician, artist, lawyer, artisan,
dealer, and producer sell his name and reputation as part of the prod-
uct of his art, science, brain, brawn, or machine ? Special legislation

based on the ownership of trade-mark articles is legislation creating
a special privilege at the expense of the general public.
What rights can be claimed because of the proprietors' guaranty

of quality to the consumer? Can he force upon the consumer a
monopolistic system because of this? Has the consumer yielded
his rights in exchange for this mess of pottage? Perhaps the con-
sumer prefers the dealers' guaranty. It is more direct, more acces-
sible, more easily enforced, and without doubt the proprietor has
been paid for his guaranty in the price he receives from his original

purchaser. It is included in the proprietor's profits. Shall the con-
sumer pay for it three times over ?

Has there ever been any service rendered the consumer for which
he has not paid? Again, has the consumer consented to monopoly
in exchange for service? "Service" usually means supplying repair

parts. If you have ever availed yourself of this service, a computa-
tion will convince you that the sum of the cost of all parts is equal
to several times the cost of the original article. If service means
credit, dehvery, numerous salesmen, and other costly merchandising
methods, by what right does the manufacturer impose this expense
upon that part of the public which would save by performing its own
service ?

The proprietor says that his advertising should entitle him to

resale price maintenance. The proposed legislation is not hmited
to the advertised article. To so limit it would be to deny it consider-

ation. What is the effect of advertising? Its primary effect is to

create the impression that the advertised article is worth the adver-
tised price. , This is the fundamental basis of the advertiser's claim
to special legislation, but is it worth the price ? It may or may not
be. Such figures, as are available indicate a spread of 200 to 500 per
cent between the cost of production and the advertised price. In
some instances this difference is greater, in a few instances somewhat
less. Mr. Dey, of Dey Bros. Co., Syracuse, in his talk to the United
States Chamber of Commerce in Washington two weeks ago, said that
goods in the open market gave both dealer and consumer the best

value for their money. It stands to reason that this is so. The
consumer pays for the advertising.

The next effect of good advertising is to withdraw the article adver-

tised from the influences of the laws of supply and demand. "Under
the spell of advertising this law does not function." To the extent
that this is so, the advertiser is unrestrained by the competition of

kindred merchandise. He enjoys apartial monopoly. He should not
be permitted to complete this monopoly by resale price maintenance.
The control of prices is the essence of monopoly.
The third effect of price advertising is to raise the price of kindred

advertised and unadvertised articles. This is so well recognized that

advertising proprietors have been known to market two articles of

equal quauty under different names—one price advertised, the other

not. The same dealer carries both and is able to satisfy the wants of

the economical buyer, receiving a higher price for the unadvertised

article than would have been possible had not the advertised article
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set the price. The evidence before the committee shows that price

advertising leads to standardization of price. Giarles F. Miller,

president of the Hamilton Watch Co., said that the prices on Hamil-
ton, Elgin, and Waltham movements are about the same, although
there is no agreement between the manufacturers.
Harry F. Kierstein stated that the dealers used the advertised

Erices as a standard and that all dealers in the same business would
ave about the same standard price on similar articles.

The Scientific American in its issue of June 21, 1913, page 566, con-

tains the statement that there is no wide variation of price in com-
peting wares of equal quality.

Each of the foregoing effects of successful advertising necessitates

the subjection of price-advertised articles to competitive conditions.

All testimony before the committee leads to the conclusion that the
proprietor will set the highest price the traffic will bear. The fact

that he may create a market by his enterprise does not entitle him
to monopolistic control of that market when created. The public
pays for the advertising—^not the proprietor. He receives full com-
pensation for whatever risk he runs in the sales to dealers. That this

compensation is ample would appear from the fortimes accumulated
by advertisers who have permitted competition to regulate resale

prices and by those who have not. To quote the Supreme Coiu"t,

The complainant having sold its product at prices satisfactory to

itself, the public is entitled to whatever advantage may be derived
from com.petition in the subsequent traffic."

The last claim of the proprietor, which would reduce the dealer to

a vending machine, is untrue in fact and in law. The dealer buys
the merchandise and assumes the risk of being able to resell it. His
experience, his investment, his personal qualifications enter into its

resale. His personal guaranty is frequently demanded. He is the
owner for all purposes.

Should the bulk of his stock be purchased on the resale price

maintained plan, his credit with the bank might be imperiled. The
dealer could not reduce his stock by seasonal sales to meet his bank-
ing obligations. He would be at the mercy of the proprietor of the
trade-mark.
The proprietor could reduce the price to the subvendee and main-

tain or increase the price to the vendee. The demand having been
created, the dealer might be compelled to carry the article for fear
of losing other trade of disappointed customers. This would be true
of either wholesale or retail merchants. No system more merciless
to the many for the benefit of the few, so destructive of initiative, so
unfair to the consuming public could be devised as one based upon
the conduit theory of merchandise distribution.
The proprietor claims necessity for resale price maintenance legislk*

tion because of alleged wrongs perpetrated under the present systeia.
He claims to be wronged: First, by the advertising of his products
at competitive prices for the purpose of attracting trade to other
goods; second, by other dealers preferring to sell other goods at

better profits rather than meet competition in the advertised goods;
third, by the necessity thus forced upon the manufacturer of reducing
his price to dealers or of losing part of his trade.

If the foregoing results are brought about through fair merchan-
dising, the proprietor has no cause for complaint. If other goods
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yield larger profits, the dealers will invariably prefer to sell them.
If price advertising renders the proprietor unusually susceptible
to competitive selling, his advertising is of his own choosing. If its

advantages do not counterbalance its disadvantages, he may stop
price

_
advertising and begin quality advertising. Many successful

proprietors have done so. It can scarcely be claimed that because
a proprietor chooses a particular method of marketing his products,
his choice of method entitles him to special consideration if its dis-

advantages are not to his liking.

The proprietor then charges that the results complained of are
produced by false advertising—false either as to the quality of the
goods sold, as to the quantity, or as to comparative values. If the
complaint is well founded, and it is regrettable that in many cases it

is, the remedy shoidd not be sought in resale price maintenance

—

a remedy containing more of harm than the original disease—but in
stringent laws against false advertising. I am informed that 16
States have such laws. A strengthening of the postal laws, with the
accompanying "fraud order" denying the use of the mails, is aU that
would be necessary to protect interstate commerce from trade pirates.

But honest competitive merchandising is not trade piracy. It is

charged that where advertised articles are cut, an overcharge is

necessary to compensate. This statement is founded on the premise
that every sale must bear the same percentage of overhead and
should yield the same percentage of net profit. The premise is false

and the conclusion necessarily faUs. The general business must
bear the general overhead.
But seasonal goods, perishable goods, those subject to the change

of fashion, those in which style as well as manufacturing costs are

paid for, yield and should yield much larger profits than goods sal-

able throughout the year and from year to year. These goods
should carry overhead in proportion to their profit and not in pro-

portion to their cost; hence the overhead, on the staple articles is

materially reduced. An unadvertised article of equal quaHty will

cost the dealer less than the advertised article. Must the dealer

charge the consumer less for the one than for the other ? If quality

be equal is it not just that the consumer pay equally for both?
Justice would in this case demand as inequality m overhead, an
inequality in profit, and an approach to parity in price. No mer-
chant can long continue whose bargains are not real. When you
find a competitive merchant whose business has grown continuously

throughout a period of years, you may safely conclude that his mer-
chandising is honest. The history oi such concerns, their growth,

their success, is conclusive proof that they are performing properly

their economic functions. It is also proof of the untenantability of

the premise upon which the proprietors case is built.

There is nothing in the claims of the owner of trade-marks, even
accepting his view of the facts, the law, and the necessities of the

situation, which should in any way apply to the wholesale dealer.

His advertisements are not to the consumer; if he advertises at all,

it is to the trade. He is willing to sell any and all dealers at the same
competitive prices. He does not touch the proprietor's reputation,

guaranty, service, advertisement, or consumers' price. Wny is he

included in resale price maintenance legislation? Is this tlie pro-
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trusion of the cloven hoof betraying the wholesale dealers' associa-

tions' connection with resale price maintenance ?

In conclusion, let us look at the proposed legislation from the

viewpoint of a member of the consummg public. He is denied the

freedom of purchase. He must pay a price to include advertising,

which he does not invite—he must accept service, when he would
save himself its cost—he must buy at the height of demand, although

willing to be out of date at less expense—he must support a neighbor-

hood merchant, although willing to inconvenience mmself by shop-

Sing at a distance—all this he must do because of the special priv-

ege claimed for a twenty-five dollar trademark.
I thank you, gentlemen, for my opportunity and your attention.

Mr. Dyee. In connection with your statement, which has been very
interesting, let me call your attention to the tentative bill No. 1.

You did not discuss that.

Mr. Shrodee. No; I confined my discussion to the two sections of

tentative bill No. 2, which I referred to at the beginning.

Mr. Dyee. Let me call your attention to section 9 of tentative biU

No. 1, and let me ask you if you have considered that, and wiU give

the committee yoiu" judgment as to the section. That section reads:

That it shall be deemed an attempt to monopolize trade or commerce among the
several States, or within the foreign nations or a part thereof, for any person in inter-

state or foreign commerce to discriminate in price between different purchasers of

commodities in the same or different sections or communities, with the purpose or

intent to thereby injure or destroy a competitor, either of such purchaser or of the

Beller: Provided, That nothing herein contained shall prevent discrimination in price

between purchasers of commodities on account of differences in the grade, quality,

or quantity of the commodities sold, or that makes only due allowance for difference

in the cost of transportation : And providedfurther, That nothing herein contained shall

prevent persons engaged in selling goods, wares, or merchandise in interstate or foreign

commerce from selecting their own customers, but this provision shall not authorize

the owner or operator of a mine engaged in selling its product in interstate or foreign

commerce to refuse arbitrarily to sell the same to a responsible person, firm, or corpora-

tion who applies to purchase.

Mr. Shbodee. I have given some consideration to that question
My principal criticism would be to the inclusion of the word "injure"
in line 5, where it says, "with the purpose or intent to thereby injure

or destroy a competitor."
Mr. Dyee. Is not that the meat of the section, to prevent the

injuring or destroying of the business of a competitor by discrimi-

nation in prices ?

Mr. Shrodee. One should not be permitted to destroy the business
of a competitor by discrimination in prices. It is impossible to

conduct a modern merchandizing business without an intent to injure

a competitor. The object of doing business is to secure trade, and
every bit of trade you take away from a competitor injures him.

Mr. Dyee. What would you say as to a corporation making a

special discount or a special price to a dealer m one community
as against another dealer in the same community or in the same
territory ?

Mr. Sheodee. It depends entirely upon the object with which it is

done. It is sometimes necessary, in order to make a particular sale

in a given territory in the course of competition and everyday trade,

to give one dealer or one consumer a different price from another
dealer or another consumer. To my mind the difficulty with trying
to define an act which shall be a conclusive violation of the law is that
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you are going to include in your definition many things which are
absolutely necessary, customary, and harmless ia the ordinary trans-

action of business. In the majority of cases it is the intent—and in

using that word I mean latent in the legal sense—which determiaes
the character of the act. I thiak if your legislation were aimed at
the result and confined to the result

Mr. Volstead. Suppose you amended it ia this fashion, so that
you substitute for the word "competitor" the word "competition,"
so that it would read "with latent to destroy competition." How
would that suit you then ?

Mr. Sheoder. "To iajure and destroy competition." I would
make it "destroy competition." I thiak that would meet the par-
ticular criticism which I made. Still at the same time I do not think
it aids the Sherman law, because I think the Sherman law as now
interpreted would attain exactly the same object.

Mr. Nelson. What company do you represent ?

Mr. Shroder. I represent the John D. Park & Sons Co., of Cincin-
nati.

Mr. Nelson. Does this company have any branded goods on the
market ?

Mr. Shroder. Of their own production ?

Mr. Nelson. Yes.
Mr. Shroder. They have produced and traded in some family

heirloom recipes where the demand was sufficient to make it worth
their while to manufacture them.

Mr. Nelson. Was sarsaparilla one of them ?

Mr. Shroder. There may be a moderate demand for some form of

it. They are not really producers.
Mr. Nelson. They do not produce ?

Mr. Shroder. Such producing as they do is incidental. It is an
inherited remnant of an old family business.

Mr. Nelson. What is their busmess ?

Mr. Shroder. Wholesale dealers.

Mr. Nelson. Do they attempt to fix the price to the retailers on
their goods ?

Mr. Shroder. You mean the goods of their own manufacture,
those minor articles ?

Mr. Nelson. Yes.
Mr. Shroder. No.
Mr. Nelson. Other goods 1

Mr. Shroder. You mean prices at which they should be resold ?

Mr. Nelson. Yes.
Mr. Shroder. No; they fiLx their own prices, of course, and they

are requesting that they be permitted to continue to fix their own
prices to their customers, instead of having the price fixed for them by
the manufacturer.
Mr. Nelson. Do they give liberal discounts to their customers 1

Mr. Shroder. They sell absolutely everything they sell at 6 per

cent less than list, whether advertised or unadvertised. Their

established business has been built up on the theory that to keep
traveling salesmen off the road is to save 6 per cent in the cost of

doing business, and they ttu-n that saving to their retail customers.

Mr. Nelson. Is their practice strictly in accordance with your
argument ?
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Mr. Shrodbr. I have been acquainted with their practice for 10

years, and I have not known of any variations from it.

Mr. Dyer. You referred in your statement to the committee, Mr.

Shroder, to trade associations as being inimical to the consumer, if I

have a correct interpretation of your statement. Will you not

elaborate there just a little bit and give us your idea more in detail?

You did not explain why you thought they had been detrimental to

the consumer.
Mr. Shroder. If a trade association would confine its activities to

cleaning up its own stables—in other words, taking care of its own
evUs which exist in the trade, and which do not afiect the consumer

—

there would be no objection to a trade association. They could be of

general benefit.

I understand there are a very great many reputable trade associa-

tions organized for that purpose and confinmg their activities to that

purpose.
But the history of the trade association contains glaring examples

of associations which, while having that for their apparent cause,

have used all their energies and all the machinery at their command
in establishing noncompetitive prices for the consumer. In other

words, they insure the profits of the various dealers along the line;

they make the jobbers noncompetitive; they confine each jobber to his

own particular territory; they have all retail dealers sell at one price.

I think that to exempt them from the operation of the .Sherman law
because they are a voluntary trade association, would be a grave

mistake.
This is a matter of no great importance, but it illustrates what I

mean. There are a number of poor people, who, when they receive

prescriptions from a doctor, shop with a prescription. They take it

from one druggist to another druggist, in most cases driven by neces-

sity, because they are trying to ggt it put up at a cheaper price.

I suppose the condition still exists which existed in 1903, when the

retail drug associations in various localities, ultimately indorsed by
the National Association of Retail Druggists, adopted a plan for

preventing the shopping of prescriptions. The word "pharmacist"
IS made up of ten letters, no two of which are alike, and therrfore can
be used as a price mark on prescriptions, each letter corresponding to

one of the numerals. The associations recommended that when a

shopping customer came into a store, the first clerk who received the
prescription should take the prescription behind the counter, size up
the ability of the customer to pay, size up the cost of the ingredients

and the amount of time necessary to make up the prescription, allow

a liberal profit on each item, and then price this prescription between
the first and second lines of the prescription, in ink or pencil, according
as the prescription itself was written, so that if the shopper should go
to the next drug store and that druggist was an association man, he
could see the price his competitor had asked for the prescription, and
therefore would not cut on the price marked on that prescription.

I do not know that this was ever generally adopted, but it was
adopted by some associations and it was indorsed by the national
association, and while in itself it is a trifling incident, it shows the

condition which prevails in trade associations, whenever they direct

their activities to controlling prices.
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Mr. Nelson. You advocate the sections I referred to, do you ?

Mr. Shrodek. I advocate them because they prevent resale-price

maintenance.
Mr. Nklson. Are ihey necessary ? Under the present status of the

law, as interpreted by the Supreme Court of the United States, does
that not take care of that practice.

Mr. Shrodek. There is still a field of doubt; or rather^ there has
been no final interpretation of the law upon particular pomts by the
Supreme Court. If Congress feels that all points should be cleared
up, and that there should not be such field of doubt, then I favor
legislation forbiddiag the effort to accomplish an illegal thing by legal

means.
Mr. Nelson. Will you illustrate that in the case of drugs ?

Mr. Sheoder. Take a case which is quite common. I happen to

have here a catalogue and price fist that came into niy office last week.
This concern does not attempt to maintain its prices, but it has a

suggestive price list for the retail trade. Here, for instance, are

jeweled cuu buttons and pins, and small things of that sort, without
any particular individuality. The suggestive price list would have
the retailer sell all articles on a certain page in the catalogue as indi-

cated by number at a certain price, say $9 a dozen. This is an article

which is sold to the jobber at $3 a dozen, less 6 per cent off for cash.

That is an illustration of the tremendous difference between the manu-
facturer's cost and the proposed cost to the consumer. I have no
doubt but that the sending of this suggestive price list with a catalogue
and circular is likely to serve the purpose for which it was sent.

Mr. Nelson. But if there were others sending the same thing out,

where the prices were practically the same, would not that indicate

that a combination or agreement had been formed ?

Mr. Schroder. It mi3it or it might not. There is a natural tend-
ency, as I tried to ©xpfain before, when once a price is fixed on an
article, and the price proves to be a profitable price at which the goods
will move, for most dealers to put the same price or practically the
same price on a similar article, regardless of competition. That is

what they call their educational work. It is not a contract or a com-
bination or aja agreement; it is not a monopoly, and still the result is

just the same as if it were.

Mr. Nelson. What is the language in the proposed bill that would
prevent one firm from sending out a proposed or suggested price to be
charged to consumers ?

Mr. Schroder. The third section prevents an agreement between
corporations to prevent competition m selling, and the fourth section

prevents the making of any agreement, "entering into any arrange-
ment," that is not necessarily

Mr. Nelson. The last clause would cover that ?

Mr. Schroder. "Directly or indirectly" ; that is the clause which I

think would accomplish the purpose. That is the fourth section.

There is too much indirect violation of the law. You have had
witnesses before you and they have told you about these agreements

and this educational work, and the net result is that they destroy com-
petition aind escape the law simply because it is not by contract.

Tiere are other plans that are even worse.

There are the plans of the preferential rebate. I do not know
srhether the committee has haa that matter explained to them.
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That is a system whereby all or a material part of the dealer's profit

is given to him in the form of a rebate at the conclusion of a certain

period, upon his signed statement that he has resold his goods at the
suggested price, and if he has not sold it in that way he does not get
his rebate.

Mr. Nelson. Is that a verbal or a written agreement ?

Mr. Shroder. The agreement is not one to sell at a certain price.

The agreement is simply that if of your own accord you will handle
my goods, and during the time you are handling my goods you will

sell at certain prices, I will at the end of that period give you a special

discount.
Mr. Nelson. Is that verbal or in writing ?

Mr. Shroder. I suppose it is both ways. It is not an agreement
whereby one party binds himself to sell at a certain price; it is not an
agreement to control the price, but it accomplishes the same thing
indirectly. They say to you, "If you do sell at the desired price we
wiU give you this preferential discount." There is an instance of

price maintenance, showing how the resale price can be controlled
without in form and letter violating the law.

Mr. Volstead. Would not it be necessary, under this fourth sub-
division of the first section, to have an agreement, would not the
court have to find some agreement, under this fourth subdivision of

section 9, where it says, "to enter into an understanding and imderr
take to prevent free and unrestricted competition"; would not the
word "undertake" require some sort of an understanding or agree-
ment, some obligation?

Mr. Shroder. As I understand you, that is to enter into any agree-
ment by which they undertake to prevent free and unrestricted com-
petition? I would say that using in the same paragraph the word
agreement," the legislators having before them the plain meaning

of the certain word m the section, would not be interpreted to use
the word "undertake" as if they meant by that "agreed." Under-
takiag is not necessarily by agreement; undertakmg may be by
action.

Mr. Volstead. Thefirst part of the section says it must be a com-
bination or agreement to undertake to prevent free and unrestricted
competition. Could that exist without some sort of an agreement ?

_
Mr. Shroder. I consider that the words of the introductory por-

tion of the bill, whereby all of the subsequent clauses are made
dependent upon the introductory clause, is somewhat confusing in
that respect. That is why clause 4 is apparently independent and
may stand by itself, aside from the recital of jurisdictional facts of
the introduction.

Mr. Volstead. They would have to be read together, as it is

written.

Mr. SmioDER. There is that danger, I think, that the introduc-
tory section would be carried into clause 4 in such a way as to say
that it applies only to combination and express agreement; if it does
that, it does not go any further than does the Sherman law, and it is

absolutely unnecessary. .

Mr. Volstead. Must not this qualification be considered, too, that
this combination or agreement must be between different personali-
ties? Suppose one corporation fixes the resale price; will that be
considered such a combmation simply because it fixes the price, and
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turns it over to the wholesaler, and the wholesaler turns it over to thq
retailer—would not an arrangement between those persons be wha,1j

is contemplated ?

Mr. Schroder. There is necessarily a combinatiorij when three,

different persons can enter into a mutual contract which would bi&.

necessary in order to maintain the price from the producer to the,

consumer.
That is a vice of the system of resale price maintenance, that it is an

indirect agreement between three branches of the trade, resulting
in a complete monopoly.

I favor these sections first, because they make it clear that the.

United States does not propose to protect that kind of an arranger
ment, and second, because it gives us a chance to get at these in-

direct methods which might not come under a plain wording of the,

law.
The Chairman. We are very much obUged to you, Mr. Schroder,

for having given us your views on this subject.

We will now hear from Mr. Twyman O. Abbott.

STATEMENT OF MR. TWYMAN 0. ABBOTT, OF NEW YORK,
N. Y,

Mr. Abbott. Mr. Chairman, I wUl try not take over 15 minutes of

your time in making the statement which I have to make.
I want to direct the committee's attention to section 12 of the com-

mittee's tentative bill No. 1. The reason I want to direct your atten-

tion to that is because it relates to what is known as the seventh sec-

tion of the Sherman Act, and I have had some experience in trying

to enforce some of the provisions of that section, and I have found
that it has been very difficult to accomphsh any results, for reasons
which I will state to you.

In the first place, pjactically every maii who has been injured by
the unlawful acts of combinations or conspiracies has been so com-
Eletely injured that he has no recuperative power. That is to say, he
as been so completely put out of, business that he is not able to en-

force his rights—he has neither friends nor money with which to carry

on his fight.

I think that in order to make that section of the Sherman Act
effective, there must be something done to extend the rights and,,

you might say, the advantages which a person who has been injured

has, in order to accomplish some relief or secure some remedy.
So far as this section goes, it is very good, but I think it ought, to go,

a little bit further. In the first place, if you will permit me to read
from it, I will 6aU your attention to the third line of the section, whej-e

it is stated that when a final judgment or decree shall have been
rendered, it shall be permissible to receive it in evidence in Qther

courts. I wotild insert, after the word "final," "or interlocutory."

There are sometimes interlocutory decrees which are in effect final.

Take the case of the Powder Trust, with which I have had some
experience; that is to say, I recently was representing a, p^rty who.

brought an action against, the Powder Trust under the seventh sectioi\

of the Sherman Act, and that is reaUy what brings me here,, bec^usie of.

74414—VOL 2—14 2S
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the difficulties we encountered in that proceeding; and I might state

to you that we were 5 months trying the case, and we were 14
weeks in proving the conspiracy, and at the end of 14 weeks they came
in and admitted the conspiracy, when, if we had had the permission
contemplated by this section, or if this section of the act which you
are proposing to adopt here had been adopted, we could have simply
oflFered a decree of the circuit court, which was to the eflfect that they
were a conspiracy and were engaged in those imlawful acts, and that
would have been enough, and we could have tried our case in 3
weeks at the outside; but all the rest of the time was taken up with
complications which resulted from our efforts to prove a conspiracy,
which they finally admitted.

I will go further than that, gentlemen, and say that it has developed
since that certain members of the jury, who were influential, believed,

notwithstanding the evidence we had submitted and the fact

that the court practically instructed them that under the law this

was an unlawful combination, that they might not have been an
unlawful combination, as I have been informed by some of the mem-
bers of the jury since. In other words, the conspiracy in that case

was one which was really a conspiracy which the court alone could pass
upon. It involved such a technical question as the legal effect of

a contract system or price making in a certain way, and other things

upon which really the jury could not pass. That is one of the sug-
gestions I am gomg to make here, that you extend the privileges of

this section to so cover a case of that kind.

In order to hurry along, because I want to keep my promise, I

would suggest this amendment at the top of page 4 of the same bill,

after the words "Provisions of this act":

That in any action or proceeding, where the violation of the first or second sections
of said -act shall be a question in issue, such question shall always be one for the comt.

I think there is no more reason why the court, when an action is

being tried under the seventh section of the Sherman Act, should not
determine the unlawfulness of the combination than why the court
should determine that question in an action in equity by the Govern-
ment—none whatever. This, of course, applies to a case where the
Government has not already proceeded against the combination and
found it to be illegal, but it is to the same effect and purport as the
other provision of the act, which is, that where the Government, in an
action which it has prosecuted against a trust, has found that it was
unlawful, that judgment may be accepted as final in other courts
where the question in issue may come up. If the court can do it in
one case, the court can do it in another case, and I think it is properly
a question always for the court.
•Mr. Volstead. Do vou tMnk it could be done in an action at law?
Mr. Abbott. I think it can be if the statute so provides. We had

this question up in this case. We considered whether we would offer
the decree in the circuit court in the equity case, as res adjudicata,
and we looked up the authorities and came to the conclusion that it

could really be done, but we felt that we could prove the conspiracy
and we did not care to rely upon it. We were afraid it might possibly
be error, so we went ahead and proved the conspiracy to our satis-
faction and rested upon that point, and then we offered the decree,
and the court stated if we had offered the decree earlier, he would
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have been inclined—in fact, he indicated his views that he would
have accepted it. But oflfering it after we had reaUy proved the con-
spiracy, he did not care to raise the question, so he rejected it.

I want to say that I have the authority of Judge Eellstab who
tried that case—I told him I was coming over here—to say tp you
he favored this section you are proposing to adopt, section 12, to that
extent at least. In other words, he thinks the decree of one court
should be conclusive and final upon the point, if I do not misunder-
stand him. I do not wish to quote his language exactly, but that is

the understanding I had while discussing the matter with him the
other day, and he said I might* say so to you gentlemen.
At the end of the same section I would add this

:

"When in any such action it shall have been found that the
defendant has violated any of the provisions of the first or second
sections of said act, some damage shall be presumed to have resulted
therefrom."

I think that should follow as a matter of public policy; that if there
is anything in the provisions of the Sherman Act—and I think there
is—which is for the benefit of the public, then I think the burden
should be upon the persons committing the unlawful act to show they
have not committed any damage or any injury. In other words, it

ought to be just as in an action for libel or slander—that where you
have proved the slander or libel, then some injury is presumed to
follow. I think there is more reason in a case of this kind, and on
the other hand, I think that public policy requires that the burden
should at least be shifted to the other side; if not, that presumption
should be made complete. That would be of great benefit to the man
who is suing under the seventh section of the Sherman Act, because
it gives him some heart, some hope, because when he goes into an
action of this kind he is usually a man without means and he must
rely upon his friends; in nearly every case he must rely upon his

friends and his own innate sphit.

By the way, in that very connection, I want to say that when this

Sherman Act was being considered, Senator Sherman, in answering
some of the criticisms that had been made of that particular section

to the effect that it would bring up a great amount of litigation

which would invoVe the courts, said that only men of spirit would
bring these actions, and that the greater portion of the community,
whoTiad suffered injury of this kind would simply let it go by without
paying any attention to it. I think, since the Sherman Act has been
m effect, that statement has been borne out in a great many different

ways.
Sir. Volstead. Would such a general presumption as that be of any

particular value to any individual bringing the suit ?

Mr. Abbott. I think it would be; yes. I think it would be of

great value, because, in the first place, it saves costs.

Mr. Volstead. I realize that was one oi the main reasons for it*

but how would he avaU himself of that presumption ? He would
have to connect himself just the same with the injury.

Mr. Abbott. Certainly. No man would be permitted to bring

an action and, because of the fact he had brought that action and
shown there was an unlawful combination, thereby to say, "I must
have a judgment for nominal damages." He must show, in the first
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place, he has some cause of action against the party he is suing, and
when he has shown that, just as in the case of libel, if he has shown
he has been libeled, then some damages must follow.

Mr. Volstead. In the form you submitted it would be a legal

conclusion that could not be disputed.

Mr. Abbott. It may be the form is not quite complete, but it is the
substance I am endeavoring to get at, and I wrote this rather hur-
riedly. I see the force of your suggestion. Nevertheless, I think
that would follow as a rule of law, mat no man would be permitted
to recover in an action of this kind unless he had first shown he had
a right to maintain that action. He must show in some way that he
has been injured, and that the attack had been made in a certain

way so he had received some injury.

Mr. Volstead. I presume you might put the burden of proof on
the offending party, but could you go beyond that? If you estab-

lish that he was in fact liable, that a corporation or concern was in

fact liable for damages imless there was an opportunity to dispute
the fact ?

Mr. Abbott. Of course, burden of proof would help, but the bur-
den of proof would still leave the question open, and I think it would
not be very much more, in a case of that kind, than a good strong
instruction from the court; but at the same time it would help. My
belief is, however, that the rule that some injury must be presumed
in a case of that character would be a very wholesome rule, and one
which would produce not only a great deal of good to the injured
parties but would also be a sort of checkmate upon those who were
so anxious to drive them out of business or do these unlawful acts.

Mr. Volstead. Might it not raise a question of constitutionality
with reference to your section by putting it in ?

Mr. Abbott. These matters of constitutionality are always com-
ing up. I think, though, in a matter of this sort it would not involve
any serious question. I can not see where the case would be different

from the one which I have indicated. It is a rule of public policy
that allows that rule to apply in cases of Ubel and slander, because it

is a very difficult matter, gentlemen, to put your finger upon a direct
injury that may have resulted from some general act wiich affects

the unlawfulness of the combination in itsefi. Yet the poMcy of the
Sherman law must be that to unlawfully combine for the purpose
of doing any of these things is wrong per se.

Mr. VOLSTEAD. In libel and slander, of course, the injury is direct
to the person bringing the suit. In this instance, where a first party
sues, it might even be contended that instead of the injured, he, as
a member of a general public, might not have been injured at all,

and if you raise a- presumption in favor of every litigant who invokes
this law that he has been injured it seems to be it. would raise a very
serious question whether it would be constitutional. I concede
that you could put the burden of proof on the parties violating the
Sherman antitrust act. It seems to me that might readily be done,
because that could be disputed. You could say, as an actual fact,
that there was no injury.

Mr. Abbott. Of course, burden of proof is better than nothing at
all, but I believe that this provision can be so framed as to meet all

constitutional objections. Upon that same point I did not read all



TBTJST LEGISLATION. 1423

the amendment which I would propose there. It goes to this same
point:

Any person who shall have been compelled to sell his products at leas than a fair

price by reason of such violation shall be entitled to receive not only the losses actually
sustained thereby, but shall alec recover the profits which he was prevented from
making thereby.
Any person who shall have been injured to the extent that he shall have been

driven from business entirely shall also recover such reasonable profits as he would
have made for a period of three years thereafter had his business not been totally

suspended or interrupted.

Mr. Webb. Axe not you getting into the realm of speculative
damages there ?

, Mr. Abbott. Yes ; the point is that there is only one way in which
anything like complete recompense can be obtained by any person
who undertakes to bring an action under the seventh section of the
Sherman Act, and that is to recover for the damages on his loss of

profits—not only what he may have lost bv reason of some par-

ticular sale that he made or because of the tact that he was forced

to sell property at a discount or something of that sort—those things
are conceded ; but when you go beyond that, a man who has actually

been driven out of his business by these unlawful acts has been driven
out because he lost his profits or has lost his right to do business in a
natural and normal way, and the result is that gradually he goes down,
down, down, until he has no business or he has no profits, and he is

compelled to retire from business. When he has retired from busi-

ness, you see that he is done with, and he can not come in and make
any further claim. There is no rule of law that I know of that will

permit him to come in and claim after that. Nevertheless, it seems
to me the man who has been put out of business must have some fur-

ther right to recover damages because of the fact that if he had not
been interfered with he would have continued to live and do business.

It must be part of his actual loss that he has been put out of business.

When I say for a period of three years, that means, of course, some-
thing like a reasonable time, and the three-year rule for loss of profits

has been followed by a number of courts ; but that is only an arbitrary

phrase that I use there as fixing some time. It might be said "For a

reasonable time" and leave that to the court and jury to determine.

I have found-, in my connection with htigation under this section of

the Sherman Act—and I have had several cases and have been con-

sulted in a great many others—that that is the one thing we lawyers

come up against. We can prove that we are put out of business and
that we sold our property, and that it cost us so much to begin with

and we ^ot so much for it, and that there is a distinct loss right there,

which they usually admit; and then we can prove that in some par-

ticular cases, in a number of instances, we had to meet certain com-
petition, and in order to meet that competition we cut our price

to meet theirs, and there is a loss there. But when it comes to prov-

ing loss of profits, and when it comes to proving loss of future profits,

we have the greatest difliculty on earth.

Mr. Nelson How in the world would you have a court estimate

future profits ?

Mf. Abbott. All future profits and all losses on profits must be

estimated upon some basis of what a man has done, and that is the

only way in which you can get a rule. You have to show a man was,
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in the first place, engaged in business; that for a time he did make
some profits; and that by reason of certain acts, which began at a
certain time, his profi.ts fell off; and if you can connect the two
together, then you are permitted to recover profits.

I do not want to overstep my time and I am at the committee's
service, biit the suggestion's which I have made do not cover all I

desired to present. I could make others and would like to make
others, but I feel as though I ought not to take up the time of the

committee. It is a matter which I think of very vital importance,

because if the seventh section of the Sherman Act is to be of any
avail at all—and I think it could be made a very effective weapon
for enforcing the Sherman law—something ought to be done to extend
the advantages and privileges of the man who has been injured,

because all of the powers and all^of the influence in every way are

against the man out of business and with the trust who has put him
out of business. I do not think I need to enlarge very much upon
that, because it is the sinking ship as against the ship which is afloat,

and it is very often difficult to get witnesses to testify in cases of that

kind. The difficulties are enormous, and I believe there is only one
way in which that section can be effective, and that is in some such
way as I have indicated—not only making it easier for the man who
has been injured to prove his case but also ^ving him some advan-
tages in the way of snowing what his losses have been.
Mr. Nelson. You justify that wholly upon the fact that the com-

petitor that brought about the injury was an unlawful thing?
Mr. Abbott. Yes; I do. I think that is the basis of the whole

thing. If it were an ordinary case, as between two men where they
had entered into a contract, and injury had resulted to one of those
men and he was suing for his loss of profits, I would not attempt in

any way to extend that rule; but here is a wrongful act, a criminal
act which has been committed, and then the criminal not only comes
in and takes advantage of all the benefits of it by continuing in busi-

ness after he has put the other man out of business and taken his

business away from him but he also goes scot free from paying any
penalties or any damages.

Mr. Nelson. If such a provision were enacted, it would almost
make the Attorney General's office unnecessary, would it not, as a
deterrent ?

Mr. Abbott. I do not think it would, but I think it would help a
great deal. I beheve it would be a great advantage in enforcing the
Sherman act. I do not believe it would work any unjust effect on
the unlawful combination in any way. I think it would simply
work for the justice of the person who has been mjured.

Mr. Beall. If the Government instituted the proceedings against
some person or corporation on the ground that they are engaged in
restramt of trade or in an effort to estabhsh a monopoly, and secured
a decree to that effect, you would have that decree admissible in
evidence and conclusive for the purpose of establishing that fact in

litigation between a party claiming to be injured and the person or
corporation convicted of restraining trade or establishing monopoly.
Suppose, on the other hand, the decree were the other way, and the
Government failed in its suit, failed to secure a decree that the

Earty against whom the charge was lodged had restrained trade or
ad been a monopoly, would you have that decree admissible in
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evidence between parties claiming to be injured and the alleged
monopoly or alleged concern engaged in restraint of trade, and
conclusively establishing between those parties the fact that it was
not in restraint of trade and not a monopoly ?

Mr. Abbott. That question has not been considered, but I can
not see any impropriety in it. It seems to me that a decree ob-
tained in one way ought to be just as biflding as in another. In
other words, if you have a decree as to the title of a piece of property,
that decree is admissible in evidence everywhere as res adjudicata,
at least so far as any party in interest is concerned; and I do not
see any reason why the same rule should not apply in a case of this

kind.

Mr. Beall. You would not limit as it is limited in this tentative
bill?

Mr. Abbott. I would not say I would not Umit it. You are
putting the question to me as a matter of pohcy, and of course I have
not looked at it from that side. I think it is susceptible of argument.
At the same time I think it might be just.

Mr. Floyd. Is it not a matter of fact, if the Go"^emment should fail

to establish that one of these combinations was an unlawful thing,

there would not be much opportunity of an individual establishing it ?

Mr. Abbott. That is wnat I thmk myself, and that is why I

answered the question the way I did. I beUeve it would reduce the
tendency to Htigate on those matters, because I am sure I would not
go in and undertake to establish unlawfulness or conspiracy if the
Government had proceeded and failed. Of course, where the&overn-
ment has not acted, then we use our own best judgment and do pro-

ceed very often.

Mr. Beall. Is it not a fact these proceedings often are going on at

the same time ?

Mr. Abbott. Yes; it is sometimes the case.

Mr. Volstead. Let me call your attention to this fact: It has been
suggested that unless this decree would estop third parties, in case it

was against the Government, as well as estop those third parties in

case it is for the Government, it would be unconstitutional. Have
you given any consideration to that thought ?

Mr. Abbott. No; I did not consider that feature of it. I think

the question of the constitutionahty of this section is one which is

apt to come up. I beheve there is some ground there for question-

ing the constitutionality of that provision upon the theory that every

man is entitled to have his day in court. But I do beUeve, neverthe-

less, that the pohcy of the Sherman Act is one which is purely a public

policy; and when I say "purely," perhaps that is not exactly the

word, but certainly the Sherman Act is a pubUc-policy act, and I

beheve the courts will be inclined to sustain any rule which will

bring about the enforcement of that act in all of its parts and pro-

visions.

Mr. Beall. In a case hke this, where the Government instituted

such a proceeding and the htigation proceeded for a while, and finally

the parties came m and effected a kind of compromise with the Gov-
ernment under which a certain character of judgment might be

entered in consideration of so-and-so, would you have that sort of

decree admissible in evidence and conclusively estabhshing the facta

recited in it in htigation between third parties?
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Mr. Abbott. No. I think a compromise decree of that sort could

hot go any further than the decree itself provided, whatever that

inight be. If there was any provision in that decree to the effect

that the combination was an unlawful one, then I think that ought
to be admitted just the same in any court as where the parties had
fought the issue out and.had it determined in some way.

Mr. Beall. Would not that have the effect or tendency to pre-

vent any compromise being made between the Government and
these concerns mvolved in litigation ?

Mr. Abbott. I do not know. It might have, but for my part I

believe it would be for the best interests of the coimtry that the

compromise method of settling the Sherman Act should be just as

Mttle indulged in as possible. I do not believe yon can ever settle

questions finally by compromised methods. You can settle issues as

bietween parties, but you can not settle great questions of law in that

way ; and while I might be in favor of the methods which are being
carried on now by the department of bringing about these adjust-

ments in this way, still I think that more good will ultimately be
estabhshed by the laying down of definite rules by our high courts

than these compromised methods. These compromise methods are

such as are subject to the whim and caprice of individuals who happen
to be in power. This administration may want one thing and the

next admmistration want another; and while they may be good for

the community and an effective means of bringing about the disso-

lution of these combinations, still I do not beheve they will residt in

the best good so far as the enforcement of the Sherman Act is con-

cerned, and the ultimate breaking up of unlawful combinations.
Mr. Volstead. Suppose we would put a provision of this kind in

the act, would not the compromised decrees quite often perhaps, be so

drawn as to practically find nothing, but just simply determine what
dispostions shall be made in the future ?

Mr. Abbott. They might do that. Take these great compromise
decrees that have been worked out, such as the Tobacco Trust and the

Standard Oil and the Powder Trust, and I think that in every case

the attorneys who have represented the combinations have been
able to get in some provision which has enabled them in effect to con-

tinue their practices, and I say that advisedly with reference to one
of the combinations about which I know something.

Mr. Nelson. That is the Powder Trust ?

Mr. Abbott. Yes; that is the Powder Trust. Of course their

methods of going on and carrying on that combination are absolutely

the same, practicalh^—I do not say they are the same in effect as

they were before. They do not themselves believe there has been any
dissolution there; at least that is my opinion from some things I

have heard.
I am satisfied in an issue of that kind there must always be some

advantage gained by the stronger influence. They will fight until

they get what they want, or they will continue to carry the matter
on until it is litigated to the end. However, I am spealong now as a

novice in the art of the administration of government. I am not

considering that matter so much as I am this question of whether
we shall makethis provision in the seventh section of the Sherman Act
effective, and I do not beheve it can be accompUshed if allowed to

remain in its present state.
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Mr. Nelson. You mean if this tentative bill is allowed to remain
as it is ?

Mr. Abbott. The tentative bill is a very great step, and if we can

fet no better than that, I am content, of course; but I think it would
e very much helped by these suggestions which I have made—very
much mdeed.

Mr. Beall. Is it your opinion that the first and second sections
of the Sherman Act would be more effective or more easily enforce-

able if Congress would attempt to define certain acts as being in

restraint of trade or being a monopoly ?

Mr. Abbott. Yes, I do; and I will say I have come to that con-
clusion after originally having the other opinion. I have done it

upon considerable reflection and experience. Generally speaking, I

think it is altnost impossible to define or lay down a rule which covers
acts which, you might say, are fraudulent acts—and of course the
basis of the Sherman Act is a fraud. Yet I have practiced and lived

in code States, and I find that we are able to take the general rules of

law, as they have been adopted from time to time, and codify them
and get them down to a definite expression which is very helpful

indeed toward determining the questions which arise in litigation.

While of course you can not lay down any rule to which we will not
find an exception', and you can not lay down any rule as to which
there will not be times when it may appear to be unjust, still I believe

that great benefits can be secured by defining acts which are consid-

ered unlawful in a great many ways—I was going to say "As nearly

as could be done," but I think the bill, as has been prepared here,

goes a long ways in the right direction. If it were not for taking up
too much of your time, I would make some suggestions on that point,

but I do not care to step over that line.

Mr. IFlotd. You will have the privilege of extending your remarks
when the stenographer's notes are^ent to you. You may then extend
them if you desire.

Mr. Abbott. That will be very agreeable, and I shall be glad to

do so.

Mr. Beall. I will be obliged if you will incorporate in your remarks

any criticism you may have to make in regard to the definition con-

tained in tentative bill No. 2.

Mr. Abbott. I will do so.

The Chairman. I wish you would put in writing and make a part

of your remarks the amendment or amendments which you think

ought to be made to these bills.

fer. Abbott. I wiU do so, Mr. Chairman, with pleasure.

Mr. FitzHenrt. Have you examined Senator Owen's biU, known
as Senate bill No. 1036, which was approved by.Attorney Generals'

Association of the United States, granting to the State courts and
the law officers of the several States the right to prosecute violations

in the State courts ?

Mr. Abbott. No; I have not examined that; except to run over it

hastily. I do not claim to be an expert in every matter in connection

with antitrust litigation. I do think I know something about the

Sherman Act and something about the difficulties of enforcing the

seventh section of the Sherman Act. I have given a great deal of

thought and study to the rules laid down by the courts in the coun-

try. But on this other matter of the general rules applicable to
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antitrust legislation, I do not know whether I am competent to

speak.
Mr. FitzHeney. This bill I refer to is a bill that simply grants to

the attorney generals of the several States the right to prosecute

imder the Sherman law in the State courts. I would like to have
your views on that subject.

Mr. Abbott. Very weU; I will be glad to give you my views.

My recollection is that along at the time when the Sherman Act
was under consideration in the Senate, there was a discussion between

Senator Edmunds and Senator George and Senator Reagan upon
that very point, and think there was an amendment offered at that

time for the purpose of extending the right, under the seventh section

of the Sherman Act, to sue in the various State courts, and it was
considered not to be an advisable thing to do at that time. It would

seem to have some bearing, I take it, upon this thought you are now
suggesting, and inasmuch as you ask me to give my views on that, I

would be very glad to do so.

Mr. Nelson. You think the danger would be that such as New
Jersey some years ago might bring suit against a trust and be very

inefficient in prosecuting it, and find that the combination was not

a trust ?

Mr. Abbott. Yes.
Mr. Nelson. Giving it an indorsement of a judicial decree ?

Mr. Abbott. Yes. It seems to me, just offhand, without really

having considered the question, that it would be to the best inter-

ests of the whole country, if the enforcement of the Sherman law
were left in the hands of the Federal Government and its officials.

Mr. Nelson. You are in favor of enlarging the machinery for third

parties to come and get injunctive relief?

Mr. Abbott. Oh, most assuredly. I am in favor of enlarging

that.

Mr. Nelson. Would you also be in favor of making it difficult

for them to enforce the contract where they come in with unclean
hands ?

Mr. Abbott. Indeed, I am in favor of that, too. That is one of

the provisions which I wanted to call to your attention to-day, and
would if my time were not so limited.

Mr. Nelson. I am very much interested in that feature of legis-

lation, and I wish you would add something with reference to that.

Mr. Abbott. I wiU do so. I think this contract system or con-
tract method, or method by which trade is tied up, and by which
consumers and purchasers of various products agree to purchase ex-
clusively of a certain person or a certain company, is perhaps the
most effective means that is used by these combinations.
Mr. Nelson. Mr. Chairman, I would hke to have the gentleman

give us five minutes to develop that point. I am very much inter-

ested in that.

The Chairman. Without objection he may proceed.
Mr. Abbott. I wiU say that in this Powder Trust case we had this

situation to face: Away back in 1897 the old Powder Trust association

started in with a system of making contracts with each consumer as to

black blasting powder that was engaged in the using, of black blast-

ing powder throughout the country. It was an elaborate contract,
and provided for rebates under certain conditions, and the rebates
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were made larger, of course, as the amounts of powder was larger.
That system was so extended and so worked out that before they got
througn they had under contract nearly every consumer that took as
much as 1,200 kegs of powder per year within certain districts where
competition prevailed, and in that way they would take them out of the
open market, so they were not subject to competition. The trade
which was underneath the 1,200 kegs per annum was subject to a
certain amount of contest,, but they had then another system which
was put into effect so far as that man was concerned. That was to
give him a special price. They would go to him and say, "If you will
buy your product of us you may take advantage of such and such a
price." Of course, I am speaking now in general terms. I can make
it more specific at the proper time. The purchaser would be inclined
to buy of them, and finally, if he did take advantage of that price,
he felt bound up to them just the ^me as if he had a written con-
tract with them. That was the evidence, without question.
In that way they got the bulk of the trade tied up. The worst

featiu-e of it was this, that they did not make those contracts where
they did not have the competition. All through the Eastern States
and some of the other States there were large districts where they
were not in fear of competition at all, and they did not make these
contracts; but in these districts where they did have competition
they invariably made them when they could get the consumer to
agree, and if it were in some district where they had a special competi-
tor whom they desired to put out of business they would then go into

that district. and make an extraordinary effort, by cutting the price

down to the very lowest possible rate, until the consumer found
it was to his interest to buy their powder under any arrangement they
might see fit to make. For instance, it was in evidence that it cost
to produce black blasting powder and sell it in the open market about
95 cents. I mean by that the overhead charges and all. The original

cost of powder was less than that, of course, but when you add to it

freight and delivery charges and all that, it must be sold for at least

95 cents.

Mr. Flotd. Per what ?

Mr. Abbott. Per keg. Whenever they got to the point that they
felt that they could clinch the trade in a certain district they would
put their price down to 95 cents, and of course nobody could compete
with them very long. While competitors did come down even below
them a while, they did it only at a loss, and it was invariably the case

that the man who competed against that kind of an arrangement
ultimately would either nave to go out of business or have to com-
bine with them. That was the plan which they worked over and
over again.

I did not come here for the purpose of making any charge against

the Powder Trust. I am only speaking of that as sometmng which
happens to be so recent in my experience that it is very fresh in my
mind. I think it is a very desirable thing to understand that the

contract system or method of tying up the consumers by making a

contract with them is something which ought to be declared unlawful,

if not actually prohibited.

Mr. Floyd. You are familiar enough with other concerns and know
the methods of the Powder Trust are not unusual in that regard ?

Mr. Abbott. That is my judgment in the matter. I do not Know
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of any other concern that has followed the hne of contracts they
have followed, as during the examination which we had in this case

they contended that their methods were only those of others, but
when we asked for instances none of their own witnesses were able

to give us instances where the contracts were similar or where they
carried out the rebate system in the same way or in similar ways,
or where they undertook to tie up whole and special districts in the
same way.
Mr. Flotb. I presume their contracts were different, but the ulti-

mate aim accomplished by the method is the same in all cases ?

Mr. Abbott. Yes; to tie up the trade and take the consumer out
of the open market.
Gentlemen, I am certainly obliged to you for your consideration.

The Chairman. The committee will take a recess until 2.30 this

afternoon.

(At 12.55 p. m. the committee took a recess until 2.30 p^ m.)

AFTEE RECESS.

The committee reassembled at 2.30 o'clock p. m.
The Chairman. The committee will be in order. We have a dele-

fation of gentlemen here from Ohio, Ilhnois, and Missouri, and per-

aps from some other States, who desire to be heard. Have you
arranged the order in which you will have them appear, gentlemen ?

Mr. Green. Yes, sir. The first on the hst as submitted to the

clerk this morning is Mr. W. H. Cook, of Springfield, Ohio.
The Chairman. We wiU be very glad to near you, Mr. Cook.

STATEMENT OF W. H. COOK, OF SPRINGFIELD, OHIO.

Mr. Cook. Mr. Chairman and gentlemen of the committee, as a

representative of the retail grocery trade of Springfield and as secre-

tary of the Ohio Retail Grocers and Meat Dealers' Association, we
desire to present for your consideration the question of the standard
resale price. It must not be thought that the situation will be that
of the fixing of the price of a trust or monopolized product, but rather
that of the standardization of prices or the estabhshment of one-

firice-to-all principle under legitimate competition. If the manu-
acturer were permitted to maintain the standard price of his product,
he would not set an exhorbitant price because of the competition he
would meet from manufacturers of like products. Every business
man should have an opportunity to play fair if he wants to. No
manufacturer can long maintain a price unduly high. All progressive
manufacturers are looking for a way to reduce the price of tneir good&,
as such reductions usually bring increased sales, and every competent
rnanufacturer knows that to fix a resale price below that which will

jdeld a satisfactory profit to everyone necessary to the manufacture
and sale of the goods will bring disaster. Competition would serve to

regulate the standard price of merchandise.
A manufacturer of a standardized or trade-marked brand endeavors

to produce his particular brand or brands and place upon the market
under the requirements of Federal and State laws and guarantees
and backs up his products with his reputation. He spends his money
to put this product upon the market and to secure its distribution to

the wholesale and retail trade thfoughout the country. He spends
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his money in advertising his products to the consuming pubHc, as well
as to the distributing trade. Therefore to establish the success of
his brand he has usually invested considerable time and money in
the undertaking. Is he not, therefore, entitled to protection against
price cutters, men who have no interest in the success of his brand
other than to use it for their own selfish ambitions and whose price-
cuttipg depredations will in time curtail, if not entirely destroy the
distribution and success of this manxifactm-er's product ?

The price-cutting operations of chain-store systems, department
store, and catalogue houses are a menace to the success of the indi-

vidual' retail dealer. Such stores use cut prices on standardized or
trade-marked goods for advertising purposes as a lure to get the
consumers into their stores in order that they may induce the buying
pubhc to purchase merchandise other than the cut-priced standard
goods, making an exorbitant profit often on goods of inferior quahty

I have in mind the case of one firm that. sold sugar for $1 a bag
when sugar cost the jobber $1.29 and was sold to the retailer for $1.33.

The statement of the owner of the store that evening was that they
had lost between two and three hundred dollars in their transaction

on sugar, but they did not care anything about the loss, if they could
get the people in the store and get them upstairs they could get that
all back.
The Chaikman. Sugar is not a trade-marked article and not a

patented article.

Mr. Cook. This sugar was in the sacks of the Federal Sugar Co.,

and one of its own brands which they put on the sack.

The Chairman. Then you want the Sugar Trust to have the right

to fix the retail price of its products ?

Mr. Cook. Not necessarily that, for no trust should have that

privilege.

The Chairman. But the case you give is sugar, which is neither

patented nor a trade-marked article.

Mr. Cook. Well, we are of the opinion that an article should be sold

with a fair margin of profit, not a price that is unduly high or unfair

to the consuming public.

The Chairman. Then who is to fix the price of the sugar, if you
want it fixed ? Who is to fix the price of the sugar ?

Mr. Cook. In a general way the manufacturer would simply say,

from the standpoint of the argument I am trying to present to the

committee
The Chairman (interposiag) . I understand; but let us take the

case you give, of sugar. Let us not get off onto trade-marked articles

and patented articles. You gave the illustration of sugar, so let us

take sugar. Let us stick to the case you give as being unjust to the

other retail grocers of your town. Now, who would you allow to

fix the price, the retail price, of that sugar?

Mr. Cook. Any manufacturer could fix the price of his particular

article. If it was a bag of sugar, he could simply say that bag of

sugar should be sold for so much money.
The Chairman. Then if the sugar manufacturer be the Sugar Trust,

you would give them by law the right to fix the price of that sugar,

would you ?

Mr. Cook. No, sir; I would not. I think there ought to be some

regulation in connection with that.

The Chairman. What?
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Mr. Cook. Wliat regulation ?

The Chairman. Yes. What would you do to stop the practice

you have talked about ?

Mr. Cook. What would I do to stop the practice ?

The Chairman. Yes.

Mr. Cook. Well, I hardly know just exactly how to answer that,

except in a general way I would like, from the retailer's standpoint,

that the manufacturer should have the right to say what price his

product should be sold for.

The Chairman. WeU, I am not talking about the manufacturers

generally, but you brought up the concrete instance which you cite

—

I suppose you want us to infer that injiu-y resulted from this prac-

tice to the retail grocers ?

Mr. Cook. Yes.

The Chairman. WeU, I would like to know whom you would let fix

the price of that sugar.

Mj. Cook. The manufacturer would be the one that I would say,

in this particular case.

The Chairman. Then you want the Government to clothe the man-
ufacturer of sugar—if it be a trust—with the right to fix the resale

price of that sugar ?

Mr. Cook. Now, Mr. Chairman, I am trying to cover that a little

further on
The Chairman (interposing) . I understand, but I want to run this

down, taking the case that you have been talking about. Now, if the

manufacturer of sugar had the right to fix the resale price of it,

haven't you, when you do that—legalized it—have you not created

the power on the part of tho Sugar Trust or of the people that are

manufacturing sugar to have a monopoly, a restramt of trade in

sugar? Haven't 3iey the power to fix the price, the very thing they

are supposed not to do under the Sherman antitrust law ?

Mr. Cook. No, sir; I should hope not.

The Chairman. How do you avoid it ? Of course, I can see some
difference in the argument when you talk about trade-marked articles

and copyrighted articles, but I think you are tinfortunate in your
illustration. However, I will not interrupt your argument.

Mr. Cook. I think that was an unfortunate selection. The reason

I used that as an illustration was simply to show what unfair competi-

tion would resort to. It is in restramt of trade for the small dealer.

Now,what would these men do relative to restraint of trade if they had
unlimited means of putting anybody out of business ? I will cover

that a little further on. I suppose that this sugar question should not

have been brought in at this time at all.

Mr. Floyd. Now, why not, if a man that has a trade-mark, a patent

that already gives hiin a privilege in the law—why should not the

man that manufactures the commodity have those privileges also?

Why not have the same thing apply to bread making and everything

else?

Mr. Cook. A man who has an article and can show any rights

—

any vested rights—in that article by reason of his name or by reason

of making it better than some other article, I would say that he ought

to have the right to say what that article should be sold for, to protect

his interests from men who wanted to get his goods marked with his

name, to use for advertising.
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Mr. Floyd. What about the consumers? These arguments all

relate to the manufacturer, the jobber, and the retail merchant; but
what about the consumer that has to pay for these articles? Do
you have any regard for them ?

Mr. Cook. I should say we do.

Mr. Floyd. How does it help you as a jobber to let some other man
fix a price at which you sell your property ?

Mr. Cook. I am a retail grocer.

Mr. Floyd. How does it help you as a retail grocer to be here
insisting that the manufacturer ought to have the right to fix the
5)rice of his property, and asking us to make a law to prevent you
rom having that right ? My idea is that every individual who owns
a piece of property of any description ought to have the equal right

to fix a price on that commodity at whatever he sees fit—to give it

away if he sees fit—for any legitimate purpose that he may have in

mind. That is my idea of the right of any man.
Mr. Cook. Is not that one of the troubles that the Government

has at the present time, the investigation of the trusts? Take, for

instance, the Standard Oil Co. If the dealers have a perfect right,

as you say, to give goods away, even to destroy competition
Mr. Floyd (interposing). I said for legitimate purposes, but where

it is for an unlawful purpose, I would make it a violation of law.

Some of the provisions of this bill are for that purpose.
Mr. Cook. Well, take the example of the sugar that I used a while

ago—a bag of sugar, 25 pounds, selling for $1 when it cost the jobber
$1.29. Is that a legitimate purpose ? That is why I brought that up
as I did. That is illegitimate competition, and that is why I am usiag
it as an illustration.

Mr. Floyd. Are you going to turn over the detail of business to

the Government ? Is that your idea ?

Mr. Cook. WeU, I do not believe that I would hardly know how
to answer that.

Mr. Floyd. In other words—let me ask you another question.

If you should get Congress to adopt some principle to carry out the

purpose that you desire, to give to the manufacturer the right to

name the price to the jobber and control the resale price from the

retailer to the consumer, the purchaser from the retailer, do you not
believe that the next step would be a demand upon Congress to have
some Government tribunal to fix prices ? Do you think the public

would allow one of the interested parties to fix the prices of com-
modities to the retailers, and would not the ultimate result and out-

come of your proposal be that there would have to be some Govern-
ment tribunal to fix prices ? Then . would there not follow that a
demand for Government ownership—in other words, sociaHsm?
Does not your system lead to sociahsm?

Mr. Cook. Well, I can not see it that way. The business that is

an evil to us as retailers is the business that I have cited here in

this sugar case. For instance, this man—the gentleman repre-

senting the John D. Parks Co.—that concern has sold me Ivory soap

at $3.75 a box, which cost the jobber $3.65, when the regular price

is $4. Now, he made the statement that they were selling on a basis

of 6 per cent, but that is not a basis of 6 per cent, and we are of the

opimon that that is absolutely unfair in every instance, because there

ought to be some way of regulating from a fair and honest stand-
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point and giving a fair deal to everybody, so that there. will not be

any rebate, the same as the regulations for the railroads, so that a man
can not come into my store and say, "I wiH sell you soap at $3.75 a

box," and bill it out at $4, and hand me the quarter. Our objection

is that that is unfair and unbusinesslike.

Mr. Floyd. Let me ask you this question. There has been a

general complaint of the mail-order nouses and department-store

concerns, like the one referred to, underselling. Now, is it not the

trouble with the retail dealer to-day, and has it not been the trouble

for the last 10 or 15 years, that the manufacturers insist upon the

principle upon which you now stand, and has been undertaking to

maintain the resale price, with the result that he has tied the hands
of the retailer and opened them up to the competition of those who
compete with them, and that you were helpless and powerless to

help yourselves on account of your agreement?
Mr. Cook. No, sir; we would never do it under any agreement. It

has been my understanding that if a manufacturer possibly had an
agreement with the jobber—for instance, on Ivory soap, to be sold

at such and such a price, and a carload of soap would be shipped from
the factory to some foreign town and shipped back into another

town and into the hands of another dealer under cover—my under-

standing is that they do not undertake to follow any proper channels

that that soap should go through.
Mr. Volstead. But would it not tend in that direction toward

making the retailer rather helpless ? Take, for instance, Sears, Roe-
buck—would this control Sears, Roebuck? It seems to me that

that concern, with its very large number of factories, its very large

capital, and method of doing business, would be able to get the goods,

regardless of this law.

Mr. Cook. That was one of the illustrations cited by the gentleman
this morning who resented John D. Parks & Co., when he cited Kruger,
of Cincinnati. I remember when Kruger started in business in CLu-

cinnati, down on Second Street, with very small capital, but now he
is a big man, with 200 stores, not only in Cincinnati, but in a great

many towns around Cincinnati and even as far west as St. Louis. He
has gone beyond the retailer, because he is a big manufacturer, and
he owns canneries and slaughterhouses to supply his stores.

The Chairman. Do you want to prevent an enterprising man from
doing that ?

Mr. Cook. That is a combination of capital, and as we have looked
upon it is somewhat a proposition in restraint of trade.

Mr. Volstead. To pursue my idea a little further, how would a
local merchant be able to compete with Sears, Roebuck & Co., if you
are going to fix the price at which he shall sell his goods ? If you
jBx the price for the local merchant, he must not sell below that, but
how will he compete with Sears, Roebuck & Co. ?

Mr. Cook. We do not fix the price. The manufacturer fixes it,

and the manufacturer is in competition with all other manufacturers
of like products.
Mr. VOLSTEAD. But you tie the hands of the local merchant and he

has still got to compete with Sears, Roebuck & Co. if he stays in

business. How is he going to be able to compete unless he can lower
the price of his goods the meet the situation ?
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Mr. Cook. If tlie goods were all to be sold at a stipulated price,
me retail merchant would then pay the same price that Sears,
Roebuck would.

Mr. Volstead. Yes; but do you imagine that you can compel
Sears,, Roebuck & Co. to sell at any such price ? Sears, Roebuck
& Co. wouM acquire the necessary stuff and manufacture themselves
and ship them out and sell them at a Iom' price. They might not
have the same trade-mark, but they would be goods that would com-*
pete with articles that the retail merchant was selling, and he prob.-
ably would not be able to get that class of goods at all, because Sears,
Roebuck & Co. has their own factory.

Mr. Cook. That is one of the points T am going to bring out later

pu'—that h, as to Sears, Roebuck & Co. They would have their own
brand', and they will- be able to get their own prices and make people
think they are selling everything cheap for the purpose of selling theiV
own standard goods on which they are making a great profit. When
price-cutting stores sell'standard articles at cut prices, sometimes even
below cost, the consuming public think that the cut price should be
the regular price of the commodity and believe that the other dealers
who are attempting to obtain a fair profit from the sale of the article

are robbing them. Naturally the individual retailer can not compete
with such competition and will discontinue handling the particular
brands which are being cut. The distribution of -this manufacturer's
jproduct is curtailed and sometimes redliced to a minimum and the
manufacturer suffers the consequence.

It is jaot to be presumed that a standard price will benefit only the
manufacturer, wholesaler, and retailer. The consuming pubHc will

b^ largely benefited.

As I said a minute ago a man will cut the price of an article for the
purpose of luring the -people into his store and selling them something
else that they would make an enormous profit on. For instance,

take an article that could not be made a standard article that has
been protected and protected solely by the efforts of the retail

grocers until the law was held unconstitutional—but even at that,

with the law being enforced generally throughout the entire State,

the weight and measure law—for instance, take a bushel of potatoes.

The law says that they shall weigh always 60 pounds; but I heard a

man say, one time, that if he had a nickel for every time that one

E
articular dealer had sold potatoes at short weight and a cut price,

e could retire from the grocery business and get along the balance
of his days. His money was simply made up from short-measuring
potatoes.

Mr. Floyd. That man was dishonest, of course.

Mr. Cook. I used that as an example of -the way in which we
attempt to protect the consuming public. That is an illustration of

one of the things which we have done that was against our own
interests. If we had wanted to be unfair, if we had wanted to cheat

the consuming public, we would not have supported that law, because

it provided for 60 pounds to the bushel and we could not get around it.

The Chairman. The States have passed laws, a number of them,
against short weight, and I think New York has passed a law against

false bottoms in baskets.

Mr. Cook. Yes, Mr. Chairman, you understand that there are

two standards, the weight standard and the measure standard, and
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that is why the law was declared unconstitutional. A man naight

f'

ive a bushel of potatoes by measure and it might not be a bushel

y weight, and our argument was that that was the only fair way
to handle it.

The Chairman. In the case of that man who was selling a bag of

sugar at less than its cost, do you want us to meet that kind of busi-

ness by legislation? That would give the sugar trust the right to

fix the price of sugar.

Mr. Cook. Only in a general way of fixing the price of commodi-
ties from an honest standpoint.
The Chairman. Would that not have the effect that in order to

get rid of this strength—which is reprehensible, I agree with you on
that, and they ought to be exposed, and you honest grocers ought
to expose him, and I think the public is coming to understand that
it is merely a trick. If the piibUc would simply buy sugar from
him and nothing else, his trick would fall through; but you want us,

in order to protect you from that trick of his, to give to the Sugar
Trust, the sugar manufacturer, the power bylaw to fix the price atwhich
this commodity shall be sold. In other words, you want us to

legalize the restraint of trade, to fortify a monopoly, or to build up
a monopoly in the sugar business ?

Mr. Cook. No, sir; we do not in any way.
The Chairman. Would that not be the effect of it ?

Mr. Cook. It might have that effect, using this sugar question as
an illustration. But we desire that all trust be excluded from this

provision as to price standardization.
Mr. Nelson. How can you make an exception in this case ? Must

you not protect the Sugar Trust in order to do so ?

Mr. Cook. If the Sugar Trust sold a bag of sugar, would that make
any difference from any other package of goods 1 For instance, the
Sugar Trust, we will say, put out a brand of sugar—a package of

sugar—how would that sugar be any different from any other pack-
age of goods ?

Mr. Nelson. It would give the Sugar Trust the power to fix the
price to the jobber, and also, then, to the retailer, and also to the con-
sumer, would it not ?

Mr. Cook. Not any more so than in any other package article or
patented article.

Mr. Nelson. Is not that what you are asking for—the right of the
original producer to fix the price to the consumer ?

Mr. Cook. A standard pnce, yes; if specially branded.
Mr. Nelson. Then would not the Sugar Trust have this right to fix

the price to the jobber and to the retailer and then to the consumer?
Mr. Green. Read that section there—section A—Mr. Cook.
Mr. Cook. The Stephens bill provides in section A (reading)

:

Such vendor shall not have any monopoly or control of the market for articlea
belonging to the same general class of merchandise as such article or articles of com-
merce as shall be covered by such contract of sale; nor shall such vendor be a party
to any agreement, combination, or understanding with any competitor in the pro-
duction, mani;facture, or sale of any merchandise in the same general class in regard
to the price at which the same shall be sold either to dealers at wholesale or retail

to the public.

The Chairman. I suppose you know that that bill is not pending
before this committee ?
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Mr. Cook. Yes; that is the reason I did not refer to it.

Mr. FitzHenry. At the time this competitor of yours was selling

sugar for cost, $1.29 or $1, what were you selling it for?
Mr. Cook. $1.35, if I remember rightly.

Mr. FitzHenry. Suppose the Sugar Trust had said that you could
sell sugar for $1.30, allowing you 1 cent for handling that dollar's

worth of sugar, what would you have done ?

Mr. Cook. Under present conditions, I suppose we would have to

sell it or cut out the sugar business.

Mr. FitzHenry. Would that be fair treatment, for the Sugar Trust
to say to you how much you could make on the sale of goods ?

Mr. Cook. I think it would be better for the generS consuming
public, the retailer, and everybody if there was such a provision.

Mr. FitzHenry. Would not that lead to the Sugar Trust practically

running your business, and every other organization which has
standard goods that you seU 1 Could they not say how much profit

you should make on every article you sold? Would you not be
bound to sell at their prices, or go out of business ?

Mr. Cook. The manufacturer would be up against the problem of

setting a price in which there would be a legitimate profit to the

retail grocer.

Mr. FitzHenry. A grocery store without sugar would not be much
of a grocery store, would it ?

Mr. Cook. No.
Mr. FitzHenry. And your profit on sugar would have to be limited

to just the amount allowed you by the Sugar Trust, or you would
have to go out of business ?

Mr. Cook. It would apply not only to the sugar proposition but
anything else, so far as the standard price is concerned.
Mr. FitzHenry. Do you think ^it would be fair to let the manu-

facturer say what profit the retailer should make on all lines of goods
they handle ?

Mr. Cook. As a retail grocer I would be perfectly willing to take

my chances if the manufacturer had the right to set the price at which
I should sell my goods.

Mr. FitzHenry. The Government would have to decide whether
the prices were reasonable ?

^ir. Cook. Certainly, if the law went that far.

Mr. Fitzhenry. Do you not think the Government would be
pretty busy trying to enforce reasonable prices for every standard
article sold in the United States ?

Mr. Cook. Yes;' the Government is pretty busy on everything

they have undertaken to regulate along these lines.

Mr. Beall. What about the principle of the thing you are con-
tending for ? Do you believe it is right ?

Mr. Cook. I think that a manufacturer who puts an article on the

market should say what that article should be sold for, so that he
would be able to protect his own interests, regardless of what my
interests may be or of what the wholesaler's interests may be.

Mr. Beall. Has anybody any interest in it except the manu-
facturer ?

Mr. Cook. Yes, sir.

Mr. Beall. Have you any interest in it as a retail dealer 1

Mr. Cook. Yes, sir.
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Mr. Bkall. Do you want to be a retail grocer with someDody else

fixiag the price at which you shaU sell every article in your store ?

Mr. Cook. I believe I would be a lot better off.

Mr. Beall. Would you feel like a free-born American citizen with

somebody holding the whip over your head and saying that you shall

sell what you paid your money for at any particular price ? Would
you not be a little ashamed of yourself.

Mr. Cook. Well, that is possibly not a happy illustration.

Mr. Beall. You said that you believed you would be better off if

the maniifacturer had the right to dictate the price at which you
would seU anything that you had to seU. Do you mean that ? Are

you standing for that ? ,
Mr. Cook. Yes, sir.

Mr. Nelson. I was going to suggest that you expect the manu-
facturer to make a price that wiU give you a large profit, do you not ?

Mr. Cook. No, sir.

Mr. Nelson. Suppose he made you a price that would not give

you any profit, would you think that is right ?

Mr. Cook. We could not handle his goods then.

Mr. Beall. You would not like that proposition, but it would be

the same principle, woiild it not ? Would you say it is right for anv
manufacturer to say to you as a retail grocer that you had to sell

sugar at a loss ?

Mr. Cook. No, sir.

Mr. Beall. But if you could not handle sugar you would have to

go out of the grocery business, woiild you not ?

Mr. Cook. I would have to quit handling sugar.

Mr. Beall. Suppose the importers and the manufacturers, all of

them, said to you that you had to sell their goods at a price that

meant a loss to you. You would have to go out of the grocery busi-

ness, then, would you not ?

Mr. Cook. Yes, sir.

Mr. Beall. Do you think that would be a good condition of affairs ?

Mr. Cook. I do not think they would do that.

Mr. Beall. Do you.not think the better condition would be some-
thing that would leave some independence with the American citizen

to buy where he pleases, and sell where he pleases ? Have you ever

thought where your proposition would lead you to ?

Mr. Cook. We have always been of the opinion that if the manu-
facturer set a standard price on his commodity there would be a fair

profit in it for the retail grocer.

Mr. Beall. Suppose he did not set a fair price, though ?

Mr. Cook. Then we would not handle the goods. Competition
would decide that.

Mr. Beall. If everybody would adopt that principle, it would
mean your going out of ousiness, would it not?

Mr. Cook. Yes.
Mr. Beall. Now, if you would be willing to give the manufac-

turers the right to fix the price at which every retailer in the country
should sell their product, would you be willing for the manufacturer
to not only fix the price at which the jobber should sell, the price at

which the retailers should sell, but would you be willing for the man-
ufacturer to go down to you, the purchaser, and say -mxat he should
do with the article that he bought ? If he has got the right to dictate
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what you shall do with the property that you have bought of the
manufacturer, has he not the right to dictate to the purchaser from
you, what he shall do with it ?

Mr. Cook. The manufacturer of standard articles has always
allowed a fair margin of profit to the retailer.

Mr. Beall. I do not care what you have done in the past. I am
trying to find out whether you stand for that principle, that the
manmacturer should have the right to dictate to the consumer
from you as to how he should use this product ?

Mr. Cook. I think the manufacturer should have the right to fix

the price on the article that he manufactures.
Mr. Beall. That does not answer the question. The question is,

If the manufacturer has the right to dictate to you, he has got the
right to dictate to the man that buys from you. Do you thmk the
manufacturer should have the right to dictate to your customer and
say what he should or sho\ild not do with that article after he has
:bought and paid his money for it?

Mt. Cook. Yes ; if the public good would be served by doing so.

Mr. Beall. You think he should have the right to say to your
customer—a woman hving there in your town, for instance—^how
much of a certain article She should use on Svmday, how much on
Monday, and how mudh through all the other days of the week;
how much should be cooked and now much should be served ? There
is no limit to the power there that you would give to the manufacturer.
Your customer is no better than you are, and the manufacturer ought
to have the same right to dictate to the customer that he has to dic-

tate to you. You said he has the right to dictate to you and you
have said that he ought to have the right to dictate to your customers.
Do you mean that ?

Mr. Cook. Yes, sir; whenever necessary to prevent public injury.

Mr. Webb. Take the reverse of the proposition. If the manufac-
turer had the right to fix the retail price, he could not allow you a
reasonable profit, but for that $1.29 sugar he could fix a price of $1.75,

if he chose, and people have got to have sugar, and they would have
to pay $1.75 to you for what they are now paying $1.39. The manu-
facturer could run it up to $2 retail, if they chose, and the people
would have to pay it, because they have to have sugar.

Mr. Cook. The sugar proposition is one that I am frank to confess

is one that I should possibly not have used as an illustration, but it

came in so plain to me that this would meet that sugar situation.

The Chairman. But you referred to a trick of the trade that I

think is reprehensible, and you want us to furnish a remedy by legis-

lation for that trick of the trade, and I do not see how we can do
that without opening up a greater evil. That is what we are trying

to get at; how you would prevent that trick without doing something
worse. Of course, some of the States have passed laws for local

conditions, and where the State is competent to deal with them that
is aU right; but you are here asking Congress, it seems to me, to give

the power to restrain trade and monopolize trade; in other words,
to give the Sugar Trust something that they have not now.
Mr. Cook. Our idea is quite the reverse. I may not have been

able to make it plain to you from what I have said, but our intention

in the matter is absolutely the reverse of that.
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The Chairman. I understand what you are arguing for, but I do
not see how we can do it.

Mr. Cook. We are up against a hard proposition there, and I will

try to explain it a httle more further on. The corner grocer is a
necessity in present day merchandising. He furnishes to the neigh-

borhood trade the maximum service at a minimum cost. He carries

the family account on his books during periods of sickness or when
the head of the family is out of work. He is the benefactor of the
community in which he does business. The chain-store systems and
department stores tend toward monopoly. They represent the con-
gregation of capital iato one system, and as they increase in size and
power the business of the individual dealers decreases, and their

numbers grow less. Perhaps the start of the chain-store system may
be only one or two stores; then to this are added more and more,
until the system may boast of one or two hundred and even a thou-
sand. As the system grows, the number and business of the indi-

vidual dealers must grow less. Then the chain system is not satisfied

to distribute only; they start their own bakeries, their cofiPee-roasting

plants, their canning plants, their abattoirs, and so on, untU they
are a monopoly. From a small beginning the system has become a

huge business and monopohes the trade in its territory. The small
individual dealer is unable to compete with such competition and is

forced out of business. The Government has been active in fighting

the Standard Oil Co., American Tobacco Co. and United Cigar Co.,

the Union and Southern Pacific Railroad companies, the New York,
New Haven & Hartford RaUroad, the American Can Co., the Inter-

national Harvester Co., and other corporations that we looked upon
as trusts, aU of whom started in a small way—and I might say tnat

we are right up agaiast one of them now, the International Harvester
Co.
Why should not the Government protect the small individual

dealers of the country against the monopolistic chain and department
store systems from becoming a trust or a monopoly? President
Woodrow Wilson has said, "Safeguard American industries from
unjust competition and they will take care of themselves."

If, by the inroads into his business by chain store systems and
department stores, wdth their cut-price methods, the trade of the
corner grocery stores is detracted, and these stores are compelled to

retire from business; then, those particular neighborhoods lose the
ser^ace and convenience of those stores, with detriment to the com-
munity.

It is noticed that it is only standardized or trade-marked goods that
are cut. The unknown or private brand goods are not cut. The
losses sustained by selling these standard goods at cut prices by a
successful dealer must be made up by inflated margins on goods of

unknown value and price. If they get the people into their stores

they expect to sell them some other goods on which they make a big
profit.

All sorts of schemes are resorted to by the unprincipled price-

cutters to attract the buying public into their nets. Only a short time
ago I read an article which told of a chain of drug stores slaughtering
the price of an advertised medicine to 59 cents a bottle which
actually cost the concern 67 cents per bottle. The people who were
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attracted into the stores by the advertisement were presented with
a substitute, which resulted in but few bottles ol the particular
advertised medicine being sold. Instead, the substitute put up by
the chain store, itself, on which there was perhaps a profit of 50 cents
a bottle was thrust upon the unknowing public. The article further
said that the concern employed expert salesmen, who were obliged
to substitute on 50 per cent of their sales or lose their jobs. We are
of the opinion that the consuming public who are caught by such
humbug methods of advertising pay dearly by allowing themselves to
be talked into purchasing substitutes, the quality and price of which
is unknown.
Cut prices will tend toward monopoly, and monopoly is one thing

that the Government is fighting. By ineans of cut prices, the chain
stores and department stores endeavor to eliminate the small dealers.
If they are successful, after the small individual dealers are elimi-
nated the prices will be higher than before. Big Business in cutting
prices do so to undersell their competitors, to drive them out of busi-
ness, and after they have the field to themselves up go the prices,
higher "than ever before, and the consuming public is the "goat." If
we want to preserve the business ot our small individual merchants,
we must protect them from this growing tendency toward monopoly
of the "big man," in the persons of cham-store systems, department
stores, and mail-order houses.
The corner dealer is a necessary adjunct to the neighborhood in

which he does business. The housewife can conveniently go to the
neighborhood store in a hurry, or can have her needs satisfied by
prompt delivery. But, as the corner dealer can not compete with
the cut prices of the chain or department store on standard brands,
and as he must make a profit on his sales, he must discontinue han-
dling such goods, and the consuming public is inconvenienced by
not being able to purchase the article in their community stores.

If the resale price was established the consuming public could be
satisfied that they were buying the merchandise at a proper and fair

price, and the quality would be backed by the manufacturer. The
consuming public is safer where competition is of merit rather than
cut prices, as the latter tempt the dealer to frequently sell inferior

articles at excessive prices. True competition is between the re-

spective products of manufacturers, based on their respective quali-

ties, and not competition in prices between different dealers.

One of the greatest difiiculties encountered in economical living in

this country is to know where to purchase goods that are worth the
money paia for them. Low prices have been dangled before the
public to such an extent that few realize what a fair price is, and
therefore purchase two or three articles of a second quality instead of

purchasing one of the first quality, thereby spending a greater

amount of money for less results. The manufacture of first quality
and honest goods has become a lost art in some lines of trade.

Most of us are aware that the "Washington State Supreme Court,
in a price-cutting case recently, upheld the right of the manufacturer
to maintain the price on his flour, and in the decision handed down
said, "It is fallacjr to assume that the price cutter pockets the loss.

The public makes it up on other purchases." John Wanamaker, th6

merchant prince of Philadelphia, is quoted as saying, "I want to keep
away from the store that tries to catch me with that kind of a fish-
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hook. If they lose on one thing, they will make it on something else

you don't know of."

With regard to the interests of the manufacturer in his goods after

he has sold them, the "Washington State Supreme Court in their

decision in the a;forementioned case, says, "It 'will not doto say that

the manufacturer has not interests to protect, by contract, in the goods

after he has sold them. Thej are personally identified and morally

guaranteed by his mark and ms advertisement."

Louis D. Brandeis says, "Americans should be imder no illusion as

to the value or effect of price cutting. It has been the most potent

weapon of monopoly, and means of killing the small rival, to which

the trusts have resorted most frequently. It is so simple, so effective.

Far-seeing, organized capital secures by this means the cooperation

of the short-sighted, unorganized consumer by his own undoing."

It is said that the State of Oklahoma gives the corporation com-
mission the power to fix prices. Complaints have come from parties

not able to buy kerosene, or coal oil, at bottom prices, while large

buyers with inside rates object to the commission taking the matter

up. This corporation commission announces that it will fix iboth the

wnolesale and retail prices of oils in that State. If the namiag of

prices on oil works well, it may be taken up on other articles.

Mr. Floyd. Now, you have complained of the department stores

as price cutters ?

Mr. Cook. Yes, sir.

Mr. Floyd. These decisions of the Supreme Court which have held

that the attempt to fix the retail price is unlawful, are recent. They
jOccurred only last year, I believe. Now you have had a system in

vogue, to my personal knowledge and observation—I say "you," I

mean the manufacturers, for -the last 10 or 15 years; it also has been
my observation that during all that time there has been a decliae in

the business of the retailer and rapid growth in the business of the

.department stores, such as Sears, Roebuck and Montgomery, Ward &
Co., and I think the reason is that the retail merchants have permitted
a lot of manufacturers, in their own interests, to tie their hands so

,that they can not compete with their competitors, and allowed their

competitors to destroy them. What have you to say to that ?

Mr. Cook. I was just trying to think of a particular article

Mr. Floyd (interposing). In other words, if your system will work,
why has it not worked during the last 10 or 15 years? Is not the

very system for which you stand, the system that has made pros-

perous these chain stores and department stores about which you
complain ?

Mr. Cook. I can not think of a connnodity in several years upon
which we have been dictated a price at which it can be sold.

Mr. Floyd. Why are you contending for it, then ? It certainly is

fundamentally wrong. It is certainly contrary to eveiy principle of

individual independence to say that any man—when I buy a com-
modity and pay money for it—to say that any man, simply because
he made it originally, shaU have the right to say what I shall sell

it for.

Mr. Cook. I have in mind one article now that they have tried to

make a standard price for, that when it was originally put on the

market it sold at 15 cents, and then the quantity of the package was
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increased and the price was put up to 25 cents, and now it is sold for
to cents.

Mr. Floyd. Is it not true that the system is an unnatural one and
you can not maintain it by your organizations, and you are asking
Congress to help you out and enable you to do something that you
Can not do naturally ?

Mr. Cook. We have never made an organized effort to do it.

Mr. Floyd. Well, as an individual then, you are here asking for
legislation to relieve you from these conditions.

Mr. Webb. Is it not your experience that the largest profits are
made upon these standardized articles ?

Mr. Cook. No, sir; I would not think that would hold good on
standard articles.

Mr. Webb. For instance, there was a man here the other day who
manufactured Shur-on nose-glass holders. I think he said he sold
them to the jobber for 75 cents a dozen, the jobber sold them for

$1.75, and the retailer for $5 a dozen.
Mr. Cook. That wotdd not hold good in the grocery business.

Mr. Webb. But if you had the power to standardize all prices you
could make it good.
' Mr. -Cook. A price like that is unreasonable. Senator Williams, of
iOhio, asked me one time if the grocerymen were not making too
much money in the grocery business, and I said to him, "Of all the

f;rocerymen in your town, how many of them have been in busines
or five years or more?" and he could only name three.

I am sometimes reminded of one time when I was talldng to Judge
Wintei-s, of Ohio, relative to the evils of trading stamps as a medium
of advertising and rebate. Judge Winters said to me, "BiUy, why
do you object to trading stamps; you don't have to give them?" I

said, " I know I don't. Now, you are in the law business in Sandusky.
You are in a big building there. Suppose the man across the haU is

a lawyer and I am a cHent of his and I owe him $50. I go in and pay
'him the $50 and he gives me trading stamps. What would you think
about that?" He said, "I would think he was a h— of a lawyer."
' Mr. Webb. Do you not think that the pubhc will catch on to these

tricks of the trade, that they are simply a bait, and that the pubhc
will catch on to them and shun them ?

Ml-. Cook. It does not seem so, in direct answer to your question.

We brought that point up before the Ways and Means Committee
on the proposition of the United Cigar Stores, along the lines thai

they are advertising standard brands of cigars simply to get the

()ublic to come to their stores. It seems as though the public is

ooking for something for nothing, looking for something to grab and
run off with and not pay for it.

Mr. Webb. I think you are right about that. I think the public

likes to be fooled". I remember once there was an advertisement in

one of the papers, "For .SI we will send you a prescription how to feed

a horse on sawdust." Somebody sent for the prescription and when
it came it said, "Mix the sawdust with bran, the more bran the bet-

,ter." Of course, after that not many people in that community
ordered that prescription. I know that there was over in my country,

lor instance, a few years ago a man that sold sugar just as you de-

scribed here for 5 to 10 cents on the dollar less than the other stores
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sold i t: . For a few weeks a great many people went in there to buy that
sugar, but they soon learned that he made it up on other things, and
they quit, and now the people pay no attention to his advertisements
whatever.
Mr. Cook. I know of one concern over in Ohio that tried to keep

everybody else out of town. They will take the closest competitor
I might have and then give him goods and pay the people for going
there, just for the sake of cutting out competition. Those are the
things that we think come right along the line that I was trying to

present to you here. It is not our intention to come before your comr
mittee advocating any combination or any trust in restraint of trade.

It is simply a means of regulating standard prices for the general pro-

tection of the consuming public, as weU as our interests.

Mr. Green. The next gentleman is Mr. Sol Westerfeld, of Illinois.

The Chairman. We will be very glad to hear you, Mr. Westerfeld.

STATEMENT OF SOI. WESTERFELD, OF CHICAGO, III.

Mr. Westerfeld. Mr. Chairman and gentlemen of the committee,
my name is Sol. Westerfeld, of 1745 Washington Boulevard, Chicago,
III., and I am in the retail grocery business at 1409 West Madison;

Street, Chicago.
On behalf of the National Association of Retail Grocers, an organ-

ization composed of thousands of retailers from all over these Umted
States, none of whom can be classified among our so-called merchant
princes, but who belong rather to that numerous army of small hard-
working merchants, who earnestly and industriously follow the voca-
tion of supplying 90 per cent of the food and other necessities to the
consumer, I rjave the honor to address your honorable committee in

advocacy of the principle of H. R. 13305, introduced by the Hon.
Mr. Stevens, of New Hampshire, "The one-price-to-aU biU," and in

opposition to those provisions, of the tentative biUs which prohibit
price standardization.

Mr. Dyer. What bill is that, Mr. Westerfeld, the one that you
advocate ?

Mr. Westerfeld. 13305, introduced by Mr. Stevens.
Mr. Dyer. By Mr. Stevens, of Minnesota ?

Mr. Westerfeld. No; of New Hampshire. I have a copy of the
bUl here.

Mr. Dyer. Very well.

Mr. Westerfeld. This bill, in my opinion, contains precisely
that which the retaUer and consumer of these United States should
have without in any way playing into the hands of the monopolies
or trusts. I will get to that later.

Coming from the ranks of the smaller dealer, with the experience
of 25 years of active service behind the counter, augmented by the
lessons learned as a member and officer of the various organizations
of retailers, I flatter myself to have a wide experience in retail merr
chandising, its troubles, and commonly termed unfair practices.

These unfair practices, not so much perpetrated by the small
merchant, but rather practiced against him and against the unsus-
pecting consumer, are the sole reasons for the demand for legislation

of the character now under discussion.
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In big business you have already conceded the wisdom of such
laws, as in the uniform railroad tarifis and express rates, in the pro-
hibition of the giving of rebates, and other similar laws.

In small busmess, such as the vocation followed by me and those
whom I represent, our Government has practiced the very opposite,
and has pronounced as restraint of trade any honest effort made by
the manufacturer desiring to protect himself and his product, his
customers, the dealers, and the consumer by naming the price at
which his product should be sold.

It is therefore our experience that as time passes the big interests
engaged in the retailing of merchandise become bigger, the smaller
merchants smaller, and unless the relief we seek is granted speedily
I fear that ere long we shall have in this fair land only two classes of
merchants—a few gigantic merchant princes and a great number of
very poor small stores, whose keepers and employees wiU barely eke
out a living. Can we afford to have this condition prevail ?

Can we afford to build up or, to say the least, permit the building
up of the most gigantic trust ever perpetrated upon the American
public ?

You can kill this pernicious octopus, threatening not only the
smaller dealer but the consumer as well, hj denying him that upon
which he feeds. His sustenance is primarily indiscriminate, unlimited
price cutting.

You will recall the methods pursued by the Standard Oil Trust,
the Sugar Trust, Beef Trust, and those other big menaces to the gen-
eral prosperity of our people.

Those large interests, constantly at war with those who interpose
themselves be.tween them and the pocketbook of the consumer; yes,
at war with our Government itself.

The very method employed by these monopolies mentioned is the
method of the retail octopuses, the damnable method of killing com-
petition through price cutting; and, more the pity, our present laws
rather encourage than hinder this slaughter of the innocents.

After the small dealer has been so disposed of, beware, consumer,
for the insatiable appetite of these big trade pirates, who will never
be satisfied with a fair compensation for any service performed.
The smaller competitor once out of the way and the big interests

in sole control it is he who <^ii\ dictate his terms to manufacturer and
consumer.
The merchandise I am most familiar with is groceries. I know the

price we pay to the manufacturer and I know what we sell for to the
consumer. I also know our cost of doing business, and I know that
the cost of conducting the business of the smaller dealer is consider-

ably less than that of the larger interests, usually the price-cutter

referred to.

Mr. Dyer. You buy most of your goods from jobbers, do you?
Mr. Westekfeld. A great majority of merchandise, yes; although

a certain amount of manufacturers sell direct to the dealers.

Mr. Dyee. But the greater portion you get from jobbers ?

Mr. Westerfeld. Yes.
Mr. Dyer. Do you know what the jobbers pay the manufacturers

for these goods ?
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Mr. Westerfeld. Iq most instances, yes; as far as it refers to the

class of merchandise that will be covered by any proposed law, I do
know what the jobber pays. It is not secret by any means.

Permit me to go back and supplement some of the remarks made
by Mr. Cook, "fiiere seems to be a general impression—at least in

some quarters an impression seems to prevail that the retailer favors

a condition that would make it possible for the manufacturer of any
particular article consumed by the public to name the price at which
that article should be sold. Nothing is further from that, in oui
intention; neither is it possible. The only merchandise that could be
governed at all by any proposed law, just as much as they.are governed
now by eixisting law, is possibly 1 per cent of the merchandise carried

in my store. For instance, there are a few manufacturers whq,
through extensive advertising, have created a market for their prod-
ucts. We find that these products extensively advertised are the
ones generally used by the price-cutter, who reimburses himself on
the other end by demanding all the traffic will bear on merchandise
with which the consuming public are not familiar.

For instance, I read an advertisement appeairng in last Sunday's
Chicago papers. The advertisement is from one of our department
stores, one of our State Street stores, and I find that they are quoted

—

mind you, they are well-advertised products that are used—they are

quoted at or possibly below the cost to this particular store, but on the
other hand I find a column of merchandise with which the public is not
familiar quoted at ridiculously high prices. To illustrate: I find right
here in the center, "flour on Wednesday, S1.45 a sack." In the next
column " Fels Naphtha Soap in this store, 10 bars for 39 cents." Ten
bars for 39 cents would be less than cost to the dealer. We find^,

however, opposite this—and I wish to speak about that later—an
advertisement of "Extra Oolong or English breakfast tea"—it does
not say whose tea, but merely "Extra Oolong or English breakfast
tea," and if it does not pay 100 per cent on the cost I am willing to
forfeit my reputation as a retailer. Why, of course, this particular
store can use well-known, well-advertised merchandise, merchandise
which is a household word in every family, a necessity, and sell it

at cost, or less than cost, and reimburse itself on unknown merchan-
dise with which the consuming public is not familiar.

Mr. Webb. What does that soap sell for at retail ?

Mr. Westeefeld. Five cents a bar; it costs the retailer 4 cents. I
have jprepared a short schedule of profits made on the goods that we
would Hke to have protected, and they are not excessive.
Applying the law of averages to big business as well as to small, I

can readily figure that any cut in price on one or more articles,
means the increase in price on others.

Therefore, we must not be surprised if this is the actual condition,
although ever so well disguised.
The consumer, knowing the regular price of widely advertised prod-

ucts, assumes that in the event of such articles being offered at a
lower- price, all the merchandise offered is correspondingly low. Tbia
supposition on the consumer's part is precisely the aim of the price-
cutter, but nothing is further from the actual condition as it prevails.

I also want to mention sugar, although before I go into fliis par-
ticular phase of it, I want to say this, that I am of the opinion that
Mr. Cook did not express himself sufficiently clearly. If the bill
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under consideration had any tendency to play into the hands of the
Sugar Trust and make it possible for the Sugar Trust to compel me
to charge its price to the consumer, I would be opposed to the bill.

I would far rather go on doing business as I am doing now. Mr.
Cook did not intend to leave that impression, I am sure. The bill,

however, does not in any way apply to the product of the Sugar Trust,
because, in the first place, it provides that the trust could not take
advantage of it. I have reference to the Stevens biU now. Fur-
thermore, sugar being a commodity that is no longer in the hands of
any particular trust, and not beiag trade-marked, but rather being a
taple to be purchased from various sources in bulk, and not under
specific trade-mark, it would never be in a position to be taken
advantage of in this particular.

But to get back again to the argument: The very first thing I find
in this advertisement is this, "Granulated sugar, with grocery order
of $2 or more, butterine and meat not included, a 25-poTmd sack of
sugar, $1.07." There you have the argument of the price cutter
staring you in the face. They will sell you sugar at less than cost.

We will lose—let us see how much they will lose; only a trifle, pos-
sibly 5 cents—on that order. We will lose 5 cents on that order for
sugar, 25 pounds of sugar ; but you must buy $2 worth of merchan-
dise with it that we shall name—and rest assured, nothing on which
an exorbitant price is not made can be included in that order. Do
they not explicitly say that certain merchandise can not be included
in that order? That is precisely the condition from which the con-
sumer is suffering to-day.

Mr. Webb. Doesn't that show that the public is catching onto
their game? The pubUc is evidently getting wise, and they go to

these department stores and say, "I will take some of this cut-price

stuff, and not more." Now, they see that the pubUc is getting wise,

so they hitch on something else. Do you not think that they wilt

get wise to that pretty soon and that the whole matter wiU adjust
Itself?

Mr. Westeefeld. I have great confidence that the American
consuming public will eventually get wise to everything, but I do not
wish to wait until they do get wise. I want to help them. I want
to protect them and I want the consumer protected just as much as

I am asking protection for the retailer.

•Mr. Flotd. Did I understand you to say that the principle for

which you were standing would apply to only about 1 per cent of

the goods in your store ?

]Vfi. Westeefeld. The trade-maiked, largely advertised merchan-
dise to which any proposed legislation would apply would only be

fossibly 1 per cent of the merchandise actually handled in my store.

t could not apply to merchandise sold in bulk.

Mr. Floyd. If it only applied to 1 per cent of the goods in your
store, how can it seriously affect your business ?

Mr. Westeefeld. I beheve I have endeavored to demonstrate
that. It is by calHng the attention of the consuming public to some
supposed bargains being offered, using it as a bait to attract the

consuming puolic, not to sell them 1 per cent of the goods of which
we complain, but simply inasmuch as it brings them to the stores

and gets profitable business away from me and my fellow retailers.
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Mr. Floyd. That is all right, and I do not a^ee to any form of

dishonesty in business or anything else. I think people ought to

be frank and open and treat the public fairly, but tell me how
you can remedy that evil by getting Congress to tie your hands and
let the dishonest men stiU be dishonest? We can legislate honesty
into men that are dishonest.

. Mr. Westekfeld. I am going to come to that later on.
Mr. Floyd. Let me illustrate my point further. You are insist-

ing upon the right of the manufacturer to fix the resale price. If he
has that right under the law, you, as an honest man,make an agree-

ment with Tiim and you wiU stick to it ; but the dishonest man will

not stick to any agreement where it is to his interest not to do so,

and he wiU get the same commodities, and if he can not buy them
directly from the maniifacturer he will get somebody to go out and
buy them for him. Then, what would you do ?

Mr. Westekfeld. But he can not publicly make use of that

advantage—or disadvantage, rather—as he does now. As a retailer

I would gladly forego the sale of any articles enumerated
Mr. Floyd (interposing). Why could not he do just what he is

doing now? There is no law in this country now that prevents a

man from selling his own property at any price he sees fit, whether
it is a standard article or not.

Mr. Westekfeld. I am not citing the conditions as it would pre-

vail under any law that was passed. I am citing that condition and
comparing it with the conditions existing now. At the present time

the price cutter, whether dishonest or honest, is absolutely at Uberty

to sell at any old price, absolutely disregarding the wishes of the man-
ufacturer in the matter and not regarding his competitors—we woidd

not expect him to do that, possibly—not regarding the interests of

the consuming pubhc. He is his own sole judge as to what he shall

sell, how he shall sell it, and at what price. It is by the very methods
that I am endeavoring to show up which forces an injustice to the

consuming pubhc. He is taking an unfair advantage of his knowledge

as to his merchandise in general upon the part of the consumer. He
is using the advantage gained through extensive advertising in exhib-

iting the merchandise on which the cut prices—some proprietary

article well known, and he never cuts on anything unknown. For

instance, if he has an eight-column advertisement, you will never

find anything advertised below price with which the general pubhc
is not familiar, and the things on which he makes the big profit ne

merely mentions, as "imported mushrooms," but he do^ not say

what kind.
Mr. Floyd. I understand your point.

Mr. Westekfeld. He does not cut those prices. He only cuts

a few well-known articles that he wants to use for advertising.

Mr. Floyd. I understand your point, but what I want to know is,

how giving the manufacturer the right to fix the retail price now,
making it legal—it is not legal now, the Supreme Court of the United
States having held that he has no control over it after it leaves his

hands and goes into the hands of the retailer—how would our passing

a law giving the manufacturer the right to fix the price to the jobber

and fix the retailer price to the consumer, and make those kinds of

contracts, so that the manufacturer could bind you up—how is that

going to protect you against the dishonest men that will use those
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thinka in fraudulent advertisements? On the other hand, does it

not rather tie your hands and make you a victim thereby, because
you can not compete with him on those particular articles that he
chooses to cut prices on ?

Mr. Westerfeld. I have no fears of ever being the victim of any
law that would legalize the right of the manufacturer to name, the
price. Competition will take care of the manufacturers—competi-
tion between the manufacturers, I mean.

Mr. Floyd. I think the law would take care of the manufacturer
and take care of the jobber and the retaUer, but I think another
trouble would come that the consumer would not stand for, and that
the houses against which you complain would grow bigger and
stronger, and the retail concern would get the worst of the bargain.

Mr. Westerfeld. I am contending that exactly the opposite will

prevail, and that the consumer wiU come nearer getting a square deal
under such laws than he is getting now. He will not be victimized by
this law
Mr. Floyd (interposing) . . Why was not the effect of the system

when it was in force for the last 10 or 15 years—I suppose it has been
in force for that length of time—why was not that the effect of the
system before the courts declared that it was unlawful, when the
ioaanufacturers were endeavoring to maintain the price all over the
country ?

Mr. Westerfeld. In my feeble way I would answer this, that the
retailers being rather large in number, that large bodies move slowly,

and the education of the retailer himself is far from that which we
desire it to be. It takes a long time for the retailer to wake up to his

bwn interest. I believe that if the retailer years ago had appeared
before this legislative body with the true story of the living condi-
tions—I believe that the Sherman antitrust act would be in the very
language that we seek now.

Mr. Floyd. Nobody claimed for a long time that these contracts

which they had made throughout the country were illegal.

Mr. Westerfeld. Only on trade articles. Again I wish to remind
you that, as evidenced by the very cases pending in court—^which

have been decided in court, comparing them with the multiphcity

of merchandise sold in the United States every day and every year

—

the few isolated cases that have been brought into court and. there

adjudicated or yet pending are not to be compared with the mercan-
tile business of the whole country.

Mr. Floyd. If you give to these men who have standard articles a

special privilege, do you not see that every manufacturer wiU take up
a trade-mark and seek to gain that same advantage until finally the

whole business of the coimtry will be brought under a system of

trade-marks ?

Mr. Westerfeld. No; I believe there are more manufacturers

opposed to the naming of the retaU price than there are in favor, and
when I say I believe that, I speak from experience. Let me illus-

trate. The manufactuer of canned tomatoes and canned corn, the

manufacturer of any ordinary commodity, is not interested in what
his product shall be* sold for. He is a manufacturer for only a limited

period of the year and wants to dispose of his commodity as quickly

as he can, and he does not care what becomes of it if he gets a fair

profit.
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Mr. Webb. And he will not take advantage of tliis law, if we pass it?

Mr. Westeefeld. No; we do not think he will. Again let me call

your attention to this. We hear so much about the high cost of
living, that everything has gone up within the last 10 years or 20
years—^which no one will deny—I call your attention to the fact that
the manufacturer who has endeavored to protect the retail price of
his article, in that case the retail price of that particular commodity
has not fluctuated within the last 10 or 15 years. Let me illustrate

that point. Take Kellogg's corn flakes, one of the manufacturers
that IS indicted at tlje present time. KeUogg's corn fliakes is sfelliag

at 10 cents a- package; it has always sold for 10 cents a package;
and nobodjr has ever attempted to sell it for less than 10_ cents, and
the only thing the Kellogg people want to do in controlling price is

to say that 10 cents in all cases gives a reasonable profit. The profit

is debatable, whether it is reasonable or not, but we do not care to

have that taken away from the retailers who are ptishing^that articfe.

Again, we want to make it possible for the consumer anywhere and
everywhere to find Kellogg's corn flakes on the shelves of the retailBr.

Mr. Webb. That is a trade-marked article ?

Mr. Westeefield. Yes; we fear that if competition is allowed to

cut the price of Kellogg's corn flakes beyond a reasonable profit the

retailer, not fiading it profitable, wdl discontinue the sale, and^ ia

that case it would be difiicult for the consuming public to find tliat

particular commodity.
Mr. Floyd. Didn't the world last a long time before corn flakes

were iavented ?

Mr. Westeefeld. Very true ; but the world existed before we had
electric lights, but we would not want to do without them.
Mr. Flotd. Not electric light. I am not boosting corn flakes.

Mr. Webb. How many retail grocers do you represent ?

Mr. Westeefield. Mr. Green, 1 believe, can supply that informa-

tion.

Mr. Geeen. The National Association numbers nearly 100,000^

Mr. Webb. When did you, as retailers, first begin to agitate this

standardization of fixed prices for articles ?

Mr. Westeefield. In 1907 I was one of the most firm antagonists

of the retail price proposition, and I am not ashamed of it. In 1907i
when it was first agitated that it would be in the iaterest of the

retail grocers that the manufacturers name the retail price, I resented

it. I said I did not wish to become an automaton—the manufac-
turer says how much money the customer shall put in a certain slot if I

respond with a package. I was greatly opposed to it, but during the

year following I studied the matter very carefuUy, and while I was
not hi favor of it then, and while we have never done anything as an
association to encourage price fixing, since I have begun to look into

into the thing, I will say that my prejudice against the manufacturer
naming the retail price has been entirely removed not only from the
view piont of the retailer, but considering it in the larger view as

that of the American citizen and consumer. For I realize that while
i am a dealer in groceries, I am a consumer of other commodities, and
when the manufacturer teUs me what to pay for any other commodity
that I use in my house, I come under the same restrictions that I

wish the grocers, at least, to be under.
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Mr. Webb, Did you not first advocate this Droposition on the
theory that you would defend the fixing of the price of a copyrighted
or trade-marked article ?

Mr. Westeefeld. Yes.
Mr. Webb. And hasn't the Myers medical case—Myers against

Daniel, decided that they could not only not fix the price of a trade-
marked article, but they have now come to the conclusion that that
is good in all cases ?

Mr. Westeefeld. Under proper restrictions. I would not under
any circumstances have any trust or any monopoly to be placed in
the position to have absolute control of the price. I would not for
the purpose of agreement permit that a price should be fixed by
collusion of a given group of manufacturers, nor by the collusion of
a given group of manufacturers and wh ilesalers, nor by a group of

manufacturers, wholesalers, and retailers. I want absolute, wide-
open competition, and I believe—at least I shall endeavor— I should
be presuming too much to say that I would be able to convince you,
but I shall endeavor to convince you that my logic is correct.

How many times have you or your families, or your neighbors,
been induced to go to a cut-price store after bargains, to purchase
products of known merit, at prices considerably lower than the reg-
ular price, only to be informed that the particular merchandise you
wanted would only be sold at the advertised price if you purchased
a certain amount of other goods with it.

Or, perhaps, you found one sales person leisurely engaged to sell

the particular advertised article, unable to and unwilling to serve all

desiring to buy of the bargain; or, again, you were informed that the
stock carried for the sale was exhausted and you were offered some-
thing just as good, of unknown merit and questionable value, as

far as you knew.
Yet, with all this oft repeated* experience of the consumer, the

system seems to succeed. Truly we must agree with Barnum, "The
American public wants to be humbugged."

However, those who have given serious thought to the underlying

principles of price cutting and to its net results to the purchaser

refuse to be humbugged any longer.

Mrs. Frederick, of the Housewives' League of America, is one of

those rare women who has studied this subject thoroughly. I fully

agree with her when she says there are no "bargains."

I must clear up any possible misconception of my point of view by saying that I

do believe there does exist such an animal as a "genuine bargain.'' On one occasion I

crowded around a bargain counter, had my plexus toraus twisted out of shape, suffered

a dislocation of my dorsal humberis, wrecked my best hat, tore out the arnihole of a
good waist, and secured three and one-half yards of genuine Valenciennes lace for

only 78 cents.

That was five years ago. Like the well advertised tramp, I have bought no other

since then.

I have noticed too, as a consumer

—

says Mrs. Frederick—

that these price-cutting stores never fail to pick the best known and most widely

advertised articles on which to cut prices.

The Chairman. You are quoting what the lady said before this

committee, aren't you ?
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Mr. Westekfeld. I believe this is what she said before this com-
mittee. My quotation, however, is very short, and I merely want to
give the consumer's experience.

I notice that they delight only to assault a price that is fixed, which proves to me
that they are cutting prices only when they are convinced that the cut will cause a
sensation. If there were no trade-mark, one-price standards, they would be without
any materials for sensation. They are destroyers, not builders. There is no sincerity

at all in their great fuss about benefiting the consumer by a cut price.

How many times I have seen those alluring signs: Three cans of Campbell's Soups
for a quarter; "special" on Uneeda Biscuit, 4J cents per package, only two to a cus-

tomer; one day only. Gold Medal Flour, 24i-pound bag for 79 cents; Scott's Emulsion,
regular 50-cent size, 39 cents.

However, I shall not worry the committee with an extensive quo-
tation, but proceed with my own statement.

This from a woman, a consumer. Would that every woman of our
land possessed the same acumen as Mrs. Frederick. There would be
no need of such laws as we ask.

Yet, in the absence of a general high intelligence and full under-
standing of the underlying, or should I merely say lying, motives of

the price cutter, and in the presence of the gullibility of the average
consumer, I can only see one remedy, and that is to m.ake it legal for

the manufacturer to name the price at which he desires to have his

product sold to the consumer.
I have no fear that this price will be exorbitant; competition will

take care of that. Any manufacturer who has not a monopoly fixes

the selling price of his product at his own peril. He can not hurt

anyone but himseK. Self preservation will compel him to fix a fair

'price—fair first to the consumer and then to the retail and wholesale

merchants who handle their product. If he fixes the price too high, to

the consumer will turn to some competitive product, and the price-

fixing manufacturer has driven trade away and injured no one but
himself. If he fixes the price too low and does not maintain quality,

the product is not attractive to the merchants nor consumer, and
they turn from it to some more attractive competitive article, and
again the price-fixing manufacturer has injured no one but himself.

Mr. Flotd. If the public has the acumen to discover these things

you have just described, would it not quickly discover the glaring

fraud which you paint with reference to price cutting, and turn away
from it too ?

Mr. Westeefeld. The public would be slower to discover the

matter I complain of—rindiscriminate price cutting, used for the pur-

pose of selling big profit-paying articles—because the consuming
public is not familiar with the values of merchandise in general.

The consuming public, however, would soon detect a deterioration in

the quality in any article with which the public is familiar. It would
soon detect if the price became exorbitant.

There was one thought I wanted to make and did not quite finish,

and that is that in general the very article on which the manufac-
turers seek to contrcu its resale price has remained about the same.
Notwithstanding there has been an advance along the lines of other

merchandise in general, that is true. I would trust the consuming
public to detect any unfair dealing, to detect any unfair advantage
taken by the manufacturer or dealer where I know I could not, from
experience, trust the consuming public to detect the real underlying
motive of price cutting as far as it concerns the cutting of prices on
well-advertised trade-marked articles.



TEtJST LEGISLATION. 1453

Mr. Floyd. Let us take the matter of watches. That is a business
in which this price fixing is very extensive. In the matter of the
better gra,des qf watches we have the Waltham Cp., the Elgin Co,,

and the Hamilton Co. Why is it there is no competition practically
in those watches ? You get a watch of about the same grade for about
the same price, no matter from which company you buy.
Mr. Westeefeld. I am absolutely unfaniiliar with the business.

I have no opinion to offer on that. I shall only discuss the matters
so far as they pertain to the grocery business, of which I know a
little something. I leave that question to the watchmaker.

Mr. Floyd. What is the particular commodity upon which you
want to maintain prices in the grocery business ?

Mr. Westerfeld, Any widely advertised merchandise which
is

Mr. Floyd (interposing). Do you think widely advertising neces-

sarily makes the quality of a commodity good?
Mr. Westerfeld. No; it does not, not necessarily.

Mr. Floyd. Do you not think that sometimes the advertisers are

like price cutters—dishonest, and putting up glowing advertisements
for articles without any real merit ?

Ml. Westerfeld. I would say that advertising, no matter how
wide it may be, unless it is backed by merit of the goods, is not valu-
able advctJstng.
Mr. Floyd. I do not name any particular article.

Mr. Westerfeld. I can name them.
Mr. Floyd. I will not insist upon that. You say that if the price

is too high or the quality is different, that the competition will

settle it. Suppose you were handling an article as to which the

price is standardized. Your competitor sells a substitute at a lower
price, representing it is just as good. Do you not think the consumer
can detect the difference ?

Mr. Westerfeld. Precisely, g,nd he does detect it.

Mr. Floyd. Then when he is deceived, will he not come back to

you?
Mr. Westerfeld. I do not complain of that condition. This is

something entirely foreign to the bills under discussion. It has
nothing to do with price. Again I beg to remind the committee

Mr. Floyd (interposing). You have gone on to another subject?

I beg your pardon; I did not reahze that.

Mr. Westerfeld. You may depend upon it that in the promotion
of his own business and for the .preservation of his business in t!ie

field of competition, any manufacturer fixing a price must fix a fair

price, fair to the user and fair to the dealer.

I am referring to the Stephens bill because certain remarks have
been made as to the trust being in a position to control the price, of

their products. I believe that section A really will prevent that.

Section A of H. R. 13305 is very explicit as to the exact conditions

that have to be complied with before a manufacturer may ,re( eive

the benefit of the proppsed legislation. It absolutely prevents

monopoly when it says

:

Such jV^ndor shall not have any monopoly or control of the market, for articles

belonginig to the same general class of merchandise as such article, or articles, of com-
merce as shall be covered by such contract or sale; nor shall spch vendor be a party
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to any agreement, combination, or understanding with any competitor in the produc-
tion, manufacture, or sale of any merchandise in the same general class in regard to

the price at which the same shall be sold, either to dealers at wholesale or retail, or

to the public.

It is such wise proyision as the foregoing, providing against the

possibihty of any vender, or class of venders, securing control of any
particular class of merchandise and to use such control, or arbitra-

rily and exorbitantly fix prices.

It is this safeguard afforded the interests of the honest dealer and
the consumer which makes me enthusiastic in the support of H. R.
13305, for I want it understood that my sense of fair play makes me
just as bitterly opposed to the receiving of unfair advantages by the

classes of merchants to which I belong, as it makes me oppose the

granting of these unfair advantages to the larger and piratical in-

terests.

We ask equal advantage to all and special privilege to none. We
plead for the preservation of the small merchant. We plead for the
conservation of the small town, for methods such as I have com-
plained of not only drive the small merchant out of business, but
eventually destroy the small town. In our large cities the depart-

ment-store and chain-store systems are the most destructive price-

cutters and are slowly, but surely, destroying the smaller merchants.
In the smaller towns and rural districts the mail-order houses are

the official undertakers of both town and merchant.
The latter once destroyed, but one funeral will ]>e necessary, for

without the merchant the town can not survive. You have it in your
hands to give new life to the le^timate business iaterests of the land.

Protect us against our enemies; protect us against ourselves, for

many a small merchant has invited the sheriflF's notice upon his door
by trying to meet the competition of the price cutter, but not having
the abUity to sell a big quantity of big profit-making merchandise to

oflFset his losses on the standard well-advertised merchandise sold at

or below cost, he"soon met his Waterloo.
We must bear in mind that extensive advertising i? the chief means

of attracting attention, not only to the goods on which the price has
been cut, but also to profit-paying goods.
The small merchant, not being able to afford this advertising, can

not take full advantage of the benefit accruing from the sale of big
'

profit-paying merchandise.
Groceries particularly are made the target of the price cutter in

spite, or" perhaps because the profit to the distributor, even if sold
at regular prices, is lower than in most any other line of business.
Groceries are, as a rule, used as a leader in order to sell millinery,
lingerie, clothing, and other merchandise, paying a profit from 33 to

100 per cent. I have it on good authority that a large mail-order
house has no hesitancy in stating that they take a loss of 1200,000
per annum in their grocery department. The answer is obvious.
Such items on which the public can not readily determine values

and on which a large percentage of profit is obtained, make up this

loss, plus a profit.

To illustrate: A certain department store in the city of Chicago
recently displayed in its showwindows wallpaper, at 12 cents per roll.

One of my neighbors in the paint and wall paper business oners this

same paper regularly at 6 cents per roll; another paper marked at
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15 cents per roll, my neighbor offers regularly at 7 cents per roll.

Another pattern I found marked 59 cents per roll, and the identical

Sattern bearing the same factory number is offered by the smaller
ealer at 25 cents per roll.

But to refer back again to groceries. Permit me to submit some
facts as to the cost and the regular selling prices to the consumer, of

a number of well-known articles, setting forth the per cent of profit

obtained at regular prices.

Article.
Dealers'
cost per
dozen.

Cost per
can.

If sold at
regular
price
to con-
sumer.

Profit.
Per cent
of profit.

Campbell's soups
Quaker oats
KellogE'sO. F
Shredded wlieat
Cream of wheat
Uneeda biscuit
Dr. Price baldng powder.
Royal baking powder
Kumford baking powder.
American family soap
Fels naphtha
Ivory soap

to. 90
.94
.93

1.20
1.50
.60

4.60
4.75
2.30

«2.85
<4.00
•4.00

$0.07i
1.0783
1.0777
1.10

1.12J
i.04i

i.38i
1.3968
1. 1917
».0432
•.04
S.04

JO. 10
.10
.10

.12i

.15

.05

.50

.50

.25

.05

.05

.05

t0.02J
.0217
.0233

.02i

.02i

.OOJ

.118

.1042

.0683

.0068

.01

.01

26.08
21.70
22.30
20.00
16.67
16.67
23.33
20.84
23.32
13.63
20.00
20.00

1 Package. < Case (66 cakes). > Cake. < 100 cakes.

My desire is to show general consumption on the part of the con-

summg pubhc, on the part particularly of the educated persons who
do not pay much attention to either the details of the cost to the

dealer or to their own cost of the merchandise enumerated, on which
an endeavor has been made on the part of the manufacturer to main-
tain the price, or that the price was or was not exorbitant, or at

least did not pay an exorbitant profit to the dealer.

As you will observe, the goods enumerated, whose names are house-

hold words all over the United States, even if sold at the highest

prices asked by the small dealer, pay but a small, if any margin,

over the cost of distribution to the consumer. These same brands,

however, are the ones most often advertised at cut prices. It is

they that make the best bait to catch the unsuspecting consumer.

inasmuch as we small dealers are injured by this practice; inas-

much as the consumer is often misled and made to pay higher than
regular prices on other merchandise; inasmuch as the manufacturer

is at present powerless to either protect himseK, his product, the

dealer, or the consumer, we respectfully request of your honorable

body to afford all of us this reasonable protection. In the words of

Huxley, "My experience of the world is that things left to themselves

do not go right.

I thank the committee.

STATEMENT OF MR. CHARLES G. DEIBEL, OF ST. LOUIS, MO.

Mr. Deibel. Mr. Chairman and gentlemen, my name is Charles G.

Deibel. I am a retail grocer of St. Louis, Mo.
I will not impose on your time, gentlemen, for two reasons. One

is that I am not capable of taking up a great deal of time in oratory

and the other is that I am a httle bit mismformed as to the character
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of the bill that was to be brought up at this hearing. The part of the

bill that I have in mind is that section of the bLU called the Stephens

bUl that takes up the interests of the consumer, the retailer, and the

manufacturer. That was the part that appealed to me, and I believe

that with reasonable deliberation and thought, probably some pro-

visions could be made whereby all of their interests could be safe-

guarded.
I want to suggest a practical illustration that has occured in my

business affairs, suggested by the addresses that have been given

before you here to-day in regard to giving the manufacturer the right

to have something to say in regard to the resale of his merchandise.

If that is in order, I will make that as brief as possible. I wiU give

you a practical illustration, and I will mention names, so that every-

thing will be authentic.

The Curtice Manufacturing Co. manufacture canned goods, and they

are of a high character. They have a high reputation wherever they

are sold. I have handled them extensively up until the last few years.

I had bargained at one time with those people for 150 cases of peas,

where they were unfortunately placed in the position of getting into a

controversy with a jobber who nad been handling their product who
turned their canned goods over to a price cutter. The reason for that

was that the goods had become old and, I believe, the Curtice Bros,

had refused to take them back. At least the jobber made that plea,

and this fellow had them advertised in the St. Louis Post-Difepatch

at a very low price on account of the character of the goods. That set

the standard price, at least for that season, on that particular com-
modity, and naturally I had to refuse to sign the contract, because

the goods were cut away below profit. That is what I supposed would
come up before this committee. I had supposed that tnmgs of that

character, where the consumers', retailers', and manufacturers' inter-

ests were at stake, would be considered by the committee to-day. As
I am unfortunately misinformed in regard to this matter, I will merely
thank you for the courtesy of the opportunity to address you even this

briefly.

STATEMENT OF ME. E. 0. SNYDER, OF COLUMBUS, OHIO.

Mr. Snyder. Mr. Chairman and gentlemen of the committee, I

deem it a privilege to appear before your committee and in a few
words tell you some of the troubles a retailer of o'ur class has to meet
and overcome. In giving you these reasons I will try to prove that

they not only benefit the merchant, but the consumer as weU. Stand-
ardized prices will make better merchants, because they can render
better service to the public, employ more labor, pay higher salaries,

handle a better quality of goods, and conduct tne store in a more
wholesome way, instead of being forced to compete with the unfair

competition which we have throughout the country to-day.

We, the so-called smaller merchants, can conduct our business on a

much smaller margin of profit than the catalogue, chain store, or de-

partment store can, yet by their methods of advertising, bargain sales,

etc., they are able to attract more people to their stores than we by
taking some well-known and nationally advertised articles or com-
modities and seUing them at or below cost. Sell perhaps one to a

customer, or, during a certain period on a certain day, for one hour
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only, and lure the unsuspecting public to their store and dispose of
other merchandise at a regular and increased price; or by saying tO'
the consumer that they have another brand which is just as good, or
we have sold out and won't you try a package or can of this, which
they will substitute and take a larger profit. A certain department
store in our city advertised in last Sunday's paper a certain brand of
flour at 63 cents per sack, which was 2 cents per sack less than they
or we could buy it for, to say nothing about the loss they would have
in the delivery service, bookkeeping, and collecting for same on thia
flour. Now, this loss would have to be made up in some other way.
There is no concern that can serve the public at cost or less to-day.
The success of this country is founded upon a profit-making basis, and
in order for it to be taken in a fair and equal way we must have fair

and equal competition.
If it were not for profit the Govenunent could not exist. Labor

could not survive, taxes could not be paid, and these ninety millions
of people would be in a worse state of existence than some of the in-

habitants in the less civilized countries are to-day.

I believe this biU ought to become a law, because I believe that it

wiU make competition keener and the fight for business more than it

is to-day. It will benefit the consumer because the manufacturer
will have to give quantity and quality to the customer or he will'

not) buy the article.

There is more competition, or as much, among the manufacturers
to-day as there is between the merchants, so a manufacturer will

accept this law at his own peril. He must give the consumer as much,
for her 10 or 15 cents as his competitor will or the consumer wUl not'

buy it. Neither wiU the merchant handle it. A manufacturer in

placing his article on the market first figures what he can put his-

product in the hands of the consumer for. He must give them as

much as he can and the best that he can for the money or they will'

not buy it. Then he must also, and does; figure a legitimate profit-

for the distributor. Then he figures that by so much advertising he'

will be able to make his goods popular and in demand. That the
volume of business wiU allow him to mafket his goods on that basis.

Otherwise his goods wiU not become popular with either the con-
sumer or the merchant and his advertismg is lost and he is soon
forced out of the business and his place taken^ by some other who will

furnish the quantity and quality.

I could cite you to many cases of where a manufacturer has been
injured by the unfair merchant using a well-known article for a bait.

A certain case of a butter manufacturer who had buUt up a good busi-

ness by giviag the merchant and consumer a square deal had his pro-

duct put on sale at less than cost, charging the loss to advertising.

The manufacturer appealed to him after this sale had been made.
But it was too late. The dealers began the only recourse, namely,

substituting. The manufacturers' own employees suffered for they
were paid upon a commission or profit-sharing basis. Their salaries

were cut from $25 per week to $12 and $14 according to their own
statements. The firm in turn had to either spend additional money
in rebuilding its business or suspend, and cause losses with its stock-

holders.

Other cases could be cited. Special agencies could be broken up
that now have to be open to protect the manufacturer. It is the

strong against-the weak. We place policemen upon the comer to
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protect the public against injury from the crowded traffic on our
streets; health and sanitary officers and laws to protect the public

against the unscrupulous manufacturers or dealers, and the Inter-

state Commerce Commission to adjust differences arising from time
to time, but the merchant or manufacturer who wants to live and
conduct business on a fair basis has no protection.

You can readily see when these conditions are kept up what the
future will bring forth. This unfair class will have a monopoly on
the business after it has driven out the little fellow which now com-
prise 95 per cent of the merchants to-day. History will tell you
the. result of this kind of dealing. Cases have been cited you here;

you can imagine the price of shoes, if made by only one or two manu-
lacturers. Or breakfast food, razors, pianos, automobiles, etc.

The Government standardizes the rates on postal supplies such as

postal cards, stamps, etc., fixes freight rates, passenger fares, and
many other branches of the commercial world has this protection.

Why not the"merchant ? The retail merchant throughout the country
is the second largest employer of labor, exceeded only by the railroads.

The success of the merchant in turn benefits thousands of families and
homes. Gentlemen, we are all consumers.

I only sell one line of goods. I buy other necessities of life from
fellow dealers in the way of clothing, hats, shoes, furnishings, and
dry goods, hardware, drugs, furniture, etc. The farmer or so-called

producer does the same. He can not produce all that he needs to
exist on. He will be protected by the fact that when he goes to pur-
chase the items he needs from his merchant he knows he will receive
the best and most value for his money.
You remember the bygone days when the merchants had numerous

prices for their goods, and it depended on the power or ability of the
customer to drive a good bargain to get the best price. But think of
the vast numbers who did not and can not pull the price down to the
right basis under that system. But these customs have practically
been done away with. The popular "one price to all" is now con-
sidered the better way of merchandising where it is maintained. It
was a long step in the right direction.

Now let us take another step forward and further protect the con-
sumer by allowing the manufacturer to name his resale price. That
the housewife may send her child to our stores and buy her com-
modities and goods at the best price that article can be sold for, and
feel just as safe and satisfied as though she had made the purchase
herself. It would give prestige and confidence to the merchant as
well as to the consumer. Competition will then be upon service, in
which the public will benefit.

Gentlemen, we want good, clean, healthy competition, but we can
not have it under the present conditions, so therefore I hope you will
pass this bUl.

STATEMENT OF MK. JOHN BRAYSHAW, JR., OF WASHINGTON,
D. C.

Mr. Brayshaw. Mr. Chairman and gentlemen of the committee
my name is John Brayshaw, jr. I reside at 1310 Massachusetts
Avenue SE., Washington, D. C, and conduct a retail grocery store
at Sixth and A Streets SE. I have no prepared speech, and have
been asked by the president of the Retail Gi*ocers' Association, of
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which I am a member, to make a remark or two in regard to this
bill.

*'

Believing that the laborer is worthy of his hire, we feel that a
nianutacturer who places on the market an article that is nationally
advertised and has national repute has a right to uphold the profit
or at least a reasonable compensation for the man who distributes
this product.

I call to mind that when I came to Washington 15 years ago the
best brand of peas on this market was Schreiber's Silver Label Peas,
put up at Union Mills, Carroll County, Md. In this time the popu-
lation of this city has increased somewhere between 10 and 20 per
cent, and the quantity of Schreiber's peas consumed in this city has
decreased nearly 50 per cent, and due to the continued cutting of the
price of this pea to such an extent that it became unprofitable.
Alter a little experience with the price cutters, Mr. Schreiber sacri-
ficed the Washington market as a market for his peas.

This proposition has injured the manufacturer and that injury'is
accomplished by the price cutting, to which I understand this bill is

aimed to give a free hand.
The statement has been made here that the cost of a traveling

salesman, by distribution through what was termed by the speaker
"regular channels," is 6 per cent. In our line of business I know of
no salesman who receives a commission of over 2\ per cent. On
sugar, their percentage is 1 per cent.

One of the members of this committee asked if this bill would not
encourage the large mail-order houses rather than discourage them
because they were manufacturers. I would say that Sears, Roebuck
& Co. and Marshall Field & Co. would never get an order from a
Washington consumer for a box of their naphtha soap at $3.50 where
they would for Fels Naphtha soap at $3.50. They can use these

goods, but they can not manufacture Fels Naphtha soap and they
can not put "Fels" on it, and "Fels" is what the people know it by.
It does not mean merely naphtha soap. It must be Fels Naphtha
soap. If we have protection of an article the people want, it does
not make any difference to us how big the mail-order houses may
grow or what possibilities they may open through themselves ; that

does not make a bit of difference.....
Some one has said that the retail distributor is a necessary evU. I

do not agree with that statement. I am a retail dealer, and I do
not consider myself a necessary evil, or an evil at all, by any means.
I consider myself a good citizen and an advantage to the community,
and I do not consider that I take anything from the community that

I do not earn. As Mr. Westerfeld has said many of the retaUera

have had the red flag put up in front of their store on account of

their price cutting and the ignorance of their business on their part

and the fact that they did not know what it cost to do business. If

we have performed some office in the economy of transporting mer-
chandise from the manufacturer to the consumer, we are entitled to

some compensation for that service.

There is no question but what the selling price on maintained or

standard-priced goods must be reasonable, as the fact that it is pop-

ular shows that the public regard it as standard, and if it were too

high they would not pay it. So I can not think the public would be

imposed on by this biU.
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One of the officials of the Consumers' League who is supposed to

uphold the masses of purchasers, the ultimate consumer, says that-

the maintenance of standard prices would be an adyantagfe to the

consumer preventing the idea of working off something that is not"

as represented by means of this bait. I do not think that to allow

the manufacturers to protect their goods through the hands' of the

dealers would go to the extent of permitting them or suggesting' toi

them to say what a consumer should do with it or how miich mey
should use. It seems to me that is carrying it entirely too far, be-;

cause the consumer is not a dealer. The consumer buys it for but*

one purpose, and that is his own use, and I can not see how this law,

that would protect the handling of it through the channels of mer-
chandise, would be passed on to the consumer or would in any way
restrict what the consumer did with it after he received it.

I feel that the enactment of this law, which would prevent manu-
facturers from maintaining a standard price on goods which they had'

manufactured, would not keep other manufacturers from putting a
similar article on the market and would do away with competitioni
As has been stated here, there are goods which can be duplicated by
other manufacturers. We would not give Mr. Fels the only right to

manufacture naphtha soap, but we would give the only right to man-
ufacture Fels Naphtha Soap, and if some one else can put on the

market a naphtha soap that can equal Mr. Fels's soap he would be ia<

no danger. There is no question but what if Mr. Fels put the price

of his soap at 6 cents a bar, competition would prevent him main-

taining that price without legislation. I do not see how this standard

price proposition can work a hardship on the consuming public in'

any way.
I thank you, Mr. Chairman and gentlemen; that is all I desire to

say.

STATEMENT OF MR. GEORGE W. SAWKIITS, OF TOLEDO, OHIO.

Mr. Sawkins. Mr. Chairman and gentlemen of the committee, I
came here under a little misapprehension, but I have listened to the'

remarks made and questions asked by the committee, and I gather*

from them that you are seeking information as to the conditions of

the retail merchant for your guidance in preparing a law to remedy
evils which we feel we are "up against."

I have been a retail merchant about 15 years. Previous to that

time I was a seller of goods for an eastern house to the trade. While'

the question has been asked in considering this matter if the consum-
ing public would not grasp the difference in goods offered by fake'

advertising, etc., and that would be a means of protection to the

retail merchant. In a sense I would answer by saying; yes, in a

limited way, because the consuming public is not seeking educa-
tion, when you consider the part of the consuming public with which
you come in contact—-that is, the housewives, their chefs or cooks;
who come into the retail store to obtain supplies. They are not'

looking for that education. They do like to endeavor to do business
with the merchant who has established a reputation for honesty. Ill''

estabUshing that reputation for honesty he has gained a name foP'

square dealing, honest representation, and his guarantee as to the
quaUty of the goods which he places before the consuming public. '
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The question has been asked if the merchant sells an article at 10
cents, for instance a tomato, and you are selling the same article at
15 cents, would not the public say to you, "Why should you charge
15 cents for a tomato when I can get it at your neighbors for 10
cents?" The consuming public are not aware of this fact; they do
not know the component parts that nature puts into a tomato. In
the average season the tomato, which used to be known by the old-
fashioned name of "love apple," contains seven-tenths water.
There are a great many manufacturers who put in the other three-

tenths of what nature put into that commodity into the cans, and
they are sold then at a cheaper price. Honest manufacturers in

their processing and canning of these goods eliminate as nearly as

possible the seven-tenths water and put in the solid portion of that
tomato. In doing so they lose a great deal of that product, as you
will understand, in its canning. Therefore they do not get as many
cans out of a bushel of tomatoes as the man does who puts in the
ten-tenths of water.
How many of the consuming public come into your store and ask

for that information, and how much time in your busy experience
are you going to have for educating the general public with reference

to such matters, so they will understand why you charge 15 cents
when your competitor charges 10 cents for apparently the same
article ? I have endeavored, in my humble way, so far as possible,

to educate the public in that way. It has borne good fruit.

I might say that I can get along in my business without any law.

I can conduct it and educate the consuming public, so far as possible,

as to the nature of goods I sell in my square dealing. But we have
in competition with us fully 75 per cent of dealers who are not edu-
cated as to the kind of goods which they sell.

I appeared before the canners' convention in our city recently

and asked that one of the principal things for consideration and
promulgation should be education as to the quality and kind of

goods they put into their cans; not so much for the benefit of the

consuming public as for the benefit of the retail merchant who dis-

tributes their goods, so that in his way he might become educated
and explain to his trade or the consuming public the merits of the

different goods and the possibiUty of getting better value for the

higher price which they pay for these commodities.
-We are against the price cutter. In my experience as a seller of

goods to the retail trade I have learned to talse that position very

Eositively. I might say that in my business I have in the neighbor-

ood of 4,000 items to sell. I have in mind an article whi<3i this

importing house which I represented owned and sold at a profit of

5 per cent. My price to the wholesaler was 12.50 per dozen. I have,

seen that article advertised in department stores and the bottle

E
laced in the show window with a tag: placed on it "19 cents per

ottle." Twelve times 19 cents is $2.40. The only way they could

buy those goods from me was to pay me $2.50 per dozen, Avith one-

lialf of 1 per cent net cash discount. How could a department store

sell those goods for 19 cents when they cost them over 20 cents?

They did it for a purpose. What was the purpose? It was to

inveigle the consuming public, who are not educated, into their store.

I have known a prominent retail merchant in a cut-rate store to,

advertise a standard article of goods that was in the control of the
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competitor and that no one in the city could get but this other man.
The cut-rate man advertised that article at a price below what it

could be owned for by the other man, and when the consuming public
came into the store and asked for that article, and in my presence
the clerk came and said, "I hare a call for this article," and of course
he would be told to say, "We have had such a sale on it that we are
entirely out," when, as fi matter of fact, he never had a single item
of that article in his store. That is fake advertising, and I am in

favor of the legislative party passing a biU for pure advertising.

Mr. Floyd. Your State Legislature could take care of that, could
they not ?

Mr. Sawkins. Yes; and they are taking care of it in a great many
States, but I believe there should be a Federal law.

Mr. Graham. Congress has no power to legislate over intrastate

matters.
Mr. Sawkins. I am not familiar with that fact, of course.

, Mr. Geaham. We could not pass a law that would be effective in

controlling local conditions in cities and towns in a particular State.

Mr. Sawkins. If we had a pure advertising law, similar to the State
laws, cases similar to the one I saw the other day would not occur.

A man advertised a $30 overcoat for $9.98. It was purchased and
investigated, and found that the coat at its greatest value was not
worth over $12. That is misrepresentation; that is lyiag. It is

injurious to the smaller merchant.
Mr. Geaham. We agree with you that those things are repre-

hensible and ought to be cured in some way, but that does not per-

tain to the only question which we can consider here.

Mr. Sawkins. I mention that incidentally.

There has been some question asked here as to the right which
should be accorded manufacturers. I have refused to sell to a cut-rate

store a carload of goods where my greatest customer in that city

bought only 75 cases, and the minimum car was 350 cases. It told

the cut-rate man franldy the reason was because "you are putting
these goods in your store and you will cut the price down so that
there is no profit in handling them, and when I come around next
year to take my contracts for these goods, the balance of the trade

will refuse to buy because they will say I have placed them in the

hands of an unprincipled dealer, destroying their profits, and that
they can not handle them for that reason." Who suffers ?

Mr. Geaham. You are speaking of a trade-mark article ?

Mr. Sawkins. No; it was tomatoes. It had the manufacturers
name on of course.

I have done that; I have refused to sell that man those goods, in

order to protect the smaller merchant.
Mr. Floyd. Are you a manufacturer ?

Mr. Sawkins. No, sir; but I represented a manufacturer at that
time. My manufacturing firm upheld me in that, because this

dealer said, "if you will not sell them to me I will write to the house."
I said, " I control this territory. If I say you can not have these goods
to the- injury of my firm they will not sell them to you." I wrote in

to my employers and told them the circumstances, and they refused

to sell to him. But how many manufacturers and how many mer-
chants and how many salesmen will take the stand I did, to protect
the small man ? Very few.
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Mr. Floyd. I do not think there is any disagreement among us
that the manufacturer ought to have the right to fix his price, and
if you are a jobber you ought to have the right to fix your price.
But there are a great many of us who do not think the manufacturer
has any business fixing the price for the jobber or the price for the
retailer.

Mr. Sawkins. Why not ?

Mr. Floyd. There is the point of difiference.

Mr. Sawkins. Why not ?

Mr. Floyd. Because it is contrary to every rule of right. What
right has a man, simply because he has manufactured an article and
sold it to me, if I have paid him in full value for it, to say what I shall

do with it ?

Mr. Sawkins. Has he not the right to protect his interests ?

Mr. Floyd. Not in that way. He has until he parts with title to

his property; but you would subvert every principle of personal
liberty. In applying that principle to the trade-marked article, you
can apply it to every other article and no one would ever know who
had the control. If you can control it to the retailer, on the same
principle you can control it in the hands of the purchaser.

Mr. Sawkins. Why not? Who would be injured?
Mr. Floyd. I say there are some of us who do not agree with that.

Mr. Sawkins. Can you give me a valid reason why not ? Who is

to be injured ?

Mr. Beall. The best reason is that this is the United States of

America where every man is a free and independent citizen. That
is a good reason.

Mr. Sawkins. And I stand on that principle.

Mr. Floyd. That is the principle on which this Government is

founded; that is that a man shall exercise the control over that

which he owns absolutely, so long as he does not injure the general

pubhc; but when someone else buys it and pays for it, it is as much
his as his horse or his house.

Mr. Sawkins. How do you define "the general public?" Who
constitute the general public ?

Mr. Floyd. The highest interest in the general public is the indi-

vidual citizen.

Mr. Sawkins. Do you consider the general public to be simply the
consumer ?

Mr. Floyd. I think the highest interest of the general public is

to protect each individual in his personal property rights; but you
propose to take away from these retail merchants one of these

fundamental rights and give it to the manufacturer—that is the right

to fix the price on what you own.
Mr. Sawkins. No; I do not understand it is a fixiag of the price.

Mr. Floyd. But you let the manufacturer fix it ?

Mr. Sawkins. I want to accord the honest manufacturer this

privilege to protect his own interests.

Mr. Floyd. I do, too, and to fix that price high or low as long as

he owns the property.

Mr. Sawkins. You agreed I had a right to refuse to sell that man
a carload of goods ?
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Mr. Floyd. I would not deny you the right to choose your
customers.

Mr. Sawkins. I did it for the reason that I wanted to protect my
firm.

Mr. Floyd. You had a right to do that if you owned the goods,

but if you sold them to the merchant then you had no ^ight ,to fix

his price.

I agree with you that when you get control of the property an
honest way for you to do business is for you to fix a price and main-
tain it; but I want you as the retailer- to fix it. I do not want the

manufacturer to have any such right over your property. I want
you to have that right. I want you to have the same right over
what you buy and own that the manufa,cturers have over what
they buy and own.

Mr. Sawkins. The question was asked here as to the attitude of

associations endeavoring to fix prices. I was one of the gentlemen
who opposed the matter, and I was credited with being one of the

principal means of defeating it at that convention. I asked my
association to be sent to Boston for the specific purpose of defeating

that again. Previous to going there I had this experience:

I had a 250-box buyer of a certain article. Those goods I could

buy at that time at $2.70 per case of 100 pieces in the case, which
meant 2.7 cents a piece. That article was being sold in a dry-goods
store, that did not have groceries at all, at 10 bars for 25 cents with a

purchase of $1 or more.
It has been said the consuming pubhc will get onto this business,

and they will in a little while, but there are bargain seekers, people
that do not stop to consider the why and wherefore of their pm-chases,

and they are led into this store ,by virtue of that sale. It has been
stated openly by people ui that very business that "we are using

this as a leverage to get them into our store, and we will sell them
another article then, and wUl put on the restriction that they must
buy at least $1 worth of other merchandise, and we will make 100

per cent on one of those articles." That is the proposition we are

up against. A department store is in a condition to do that, to meet
any kind of competition.

I paid no attention to that. When a customer would say to me,
"Why can't you sell me 10 of these for a quarter?" I said, "1 can it

I wanted to do business for pleasure or for my health; but I am in

pretty good health, and I am in the business for a means of .ma,king

a living. I can not do better than 7 bars for a quarter." It

costs me nearly 20 per cent to do business. I tell my customers the

exact price, and I tell.my clerks to do the same thing; I dp not allow
anyone to misrepresent one single thing.

Shortly after that advertisement came out we found a small re-

tailer in my neighborhood meeting that same competition. In a

few days I found another retail store meeting that competition, and
selling 10 bars for 25 cents. I wrote to the manufacturer and
inclosed this advertising matter, telling them I was one of their

largest buyers, and calling their attention to the fact that retail

merchants were beginning then to slaughter their goods. I said, "I
am writing to you in this way as means for you to protect your own
interests, because if it goes on I will refuse to buy one more piece of
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your goods. It is up ,to you to protect your interests." A gentle-
jWan waited on me shortly after that, claiming that he was the dis-
,trict manager and had the control of 31 men. I asked, "Did you
.come here purposely to see me?" He said he had done that. I
said, "When did you arriveV He said, "Just now." I said, "Did
you come direct from the depot to my place of business?" He
said, "I did." He wanted to know what I wanted him to do. I

isaid, "Protect your interests." He argued, and wanted me to go on
doing my business. I answered all his arguments. I said, "If a
man wants to take a $20 bill and divide it up into 5-cent pieces and
istepout in front of his place and throw them out to the newsboys, he
.has that right. There is no law preventing him from giving thinga

away. There is no law preventing an imscrupulous merchant giving
your goods away at a loss." Tbe point that I made with him was
,that:he should protect his interests. "How am I going to do it?"

he inquired. I said, "Put a restriction on the man who buys your
goods." tHe owned those goods, and I did not own them until I

;bought them. I asked hirn to follow up his brands of goods and
protect himself, because otherwise he would lose my business. If

the lost my business and the business of every other merchant, that
.manufacturer would have to close up and do no business. I ieave
it with you gentlemen whether there should not be some restriction

to protect the manufacturer and to protect me.
I believe the Sherman law was placed pn the books to protect us

against .the big interests, and it was not placed on the statute books
,to the injury of the small merchant, but jt is being invoked now to

. the detriment of the small dealer. Why should not we, if we have
m, association, ,have the right which we are denied now, under the
Sherman Act, to advertise or, leaving out the advertising, why should
lUot we have the right in our association to say to our members,
"Here is a manufacturer that is permitting his goods to be placed in
-competition with you to your injury; let us notify every member
that he is doing so, and then we can protect ourselves by not buying
-those^goods or forcing,him to protect his goods." Under the Sher-
•man Act we can not do it; it would be in restraint of trade.

Some inquiry has been made as to fixing prices. We do not care
anything about that. We think the manufacturers ought to have
some control as to the limit which these goods should reach in going
.to the consumer's hands, to protect .himself against the price cutter

jand the unscrupulous and dishonest merchant, who will sell those
goods at less than cost,and try to force me to meet this competition.
He ought to be permitted to say, "These goods shall not be sold by
any merchant below a certain price."

Mr. Floyd. What you want is a rule to protect the manufacturers,
because they could not sell these goods unless some manufacturers
made them.

Mr. Sawkins. Protection of the honest manufacturer will be pro-

tection to us. That is what we want.

Mr. Floxd. If the manufacturer did not sell goods to these price

cutters they could not handle them, could they ?

Mr. Sawkins. Some of them could not. They make that stipu-

lation, that tbey wiU not :
sell to certain stores because they are

iprice cutters. We ought to have the protection. I think the Slier-
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man Act should be amended in this way: Legislation shall be passed

that a commission be appointed before whom we can be forced to

appear. If a man is an unscrupiilous price cutter in selling goods

below the actual manufacturer's price, his competitors can cite him
in restraint of trade, if he wishes to appear before this_ commission.

Let them cite both sides to appear, and let that commission be the

judges of the reasonable profits to which the man should be entitled,

and punish the man who does an unreasonable, dishonest disrupting

act.

Mr. Graham. If that were true, ought not the consumer to have
the right to cite the manufacturer who fixes the price so as to tell

whether or not that is a fair and reasonable profit which the manu-
facturer is obtaining ?

Mr. Sawkins. The consumer can do that same thing.

Mr. Graham. When you reach that stage, has not aU the liberty

and independence been taken away 1

Mr. Sawkins. I would not want the commission to settle prices.

I would want them to determine whether I was getting an unjust

Srofit. I am buying and selling these goods, covering my cost of

oing business, so it would net me 2 per cent for my own labor, and
I might sell these goods' so that it would net me 25 per cent, or even

40 per cent, which would be an unjust and unreasonable profit.

Mr. Graham. If we were to pass some law, and it were constitu-

tional, permitting the manufacturer to do what you say with all

goods, following down to the retailer and controlBng the prices at

which they shall pass to the consumer and that operated until the

consumer felt it was an injustice, and if the price was too high to

the consumer, then the consumer could come before us and say,

"We want you to pass an amendment by which the Congress shall

say to the consumer the price which he shall pay," where would you
end ? Would not that be plausible ?

Mr. Sawkins. There is no consumer, unless he has mercenary
ideas, who is going to question the profits of a merchant.

Mr. Graham. If we were going to estabhsh that a manufacturer
might fix the price, would it not be just as fair for the consumer, if

he desires to do so, to band together and form an association and
come to us and say, " We want to fix the price of the articles we con-

sume"?
Mr. Sawkins. You are advancing an argument that I am contend-

ing the manufacturer shall fix the prices. I say he shall protect bis

interests, that they shall not go below certain prices.

Mr. Graham. That is fixing the minimum price ?

Mr. Sawkins. Yes.
Mr. Graham. Suppose the consumer said, "We want to fix the

price as it is to be sold to us."
Mr. Sawkins. I would permit it.

Mr. Graham. You would permit that ?

Mr. Sawkins. Most assuredly, because the consumer, if he is honest,
wiU never say a word against a man making a reasonable profit.

Mr. Graham. But what are you going to do with two parties if

there is any difference in the prices ?

Mr. Sawkins. If you had an equitable law on your books which
will protect the merchant in these lines, and if anybody came to you
and asked for an unreasonable law, you would not have to grant it.
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I Consider it tmreasonable for ally constimer or pafty of coflsumeW to
come before you and ask you to amend the law which sioiply say's

that the fetail merchant is protected by a small percentage of mar^n,
Mr. GfiAHAM. Do not you, as a citizfifl and a business man, thmk

it is very dangerous ground to eiiter upon the fixing of prices for
the people who are engaged in business, taking away from the busi-
ness the natural law of supply and demand that controls it?

Mr. Sawkins. It might tend to danger in that way and it might
not. We have a few dishonest manufacturers. As was stated by one
manufacture!- in remonstrance about the way his goods ^irete sold

and the prices at which he placed them before the public, he found
the best interests were being conserved tot his manufactured article

keeping the I'etailer poor and riot permitting him to make any profit.

In all equity is that itist, as reasonable men, that we should be ground
down, that We should be forced to get out of business and become a
Serf bt slave, and lose ouf independence about which these gentlemen
spoke, by becoming the employees of a latge interest ?

Mt. GeAAam. Could not the manufacturer obviate this difficulty

by electing you as his agent and distributor of his goods ?

Mr. SawkINs. That is done to a gfeat extent. I have a litte of

foods in my store that no Other merchant in the city Of Toledo e&ii

uy. I have these goods as my pTotection against the unjust and
unscrtlpulotis dealer. I have that line in my store that no other mer-
chant can buy.

Mr. Webb. Do you not think if the GfOverUmeht fixed the pAc6 at

which tlie manufactured Sold his goods and fixed the price at whicli

you sold them it would be only a step fot the Government to fix thfe

price foT the man who manufactured the article—that is, the laboTef-^

and would have tO fix Ms salary or his wages, and then it W^ould cOme
to a universal communism Or sociaHsm ?

Mr. Sawkins. I am agaiast the Government fixing of prices.

Mr. Webb. YoTi have just suggested a method by which tlie Cfov-

ernment would fix prices.

Mr. Sawkins. No; I suggested the manufacturer be privileged to

'^ay that his goods shall not be slaughtered.
' Mr.. Gkaaam. But you allo^ the Goveniment to come and say
whether or not his profit is reasonable. That very power carries with
it the absolute power of fixing prices.

Mr. Webb. They are uninseparable. ,

Mr. Sawkins. In a way, but it is a matter of protection.

The Chairman. After you operate under that law a white and the

consumers had tried it for a while, the Consumers could say, and prob-

ably would say, the manufacturer and retailer were getting too much
out of those goods; that the cOst of living is too high. Here is a
commodity, a breakfast food, for instance, that costs 4 or 5 cents,

'they would say, and they are selling it at 10 cents; that is too much
profit. The consumers might say all that and the Consumers, you
feoW, are in the majority.
' Mr. Sawkins. Can you cite me to any article that costs 5 cents that

is sold for 10 cents ?

The CflAERMAN. I only suggested that as an imaginary example.
' Mr. SaWkinS. Cam you cite me to any article of that kind?
• Mr. CHAfRMAifir. I was only supposing that, as an example to

illustrate my point.
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Mr. Sawkins. We can suppose anything, you know. I could

suppose extremes in my arguments.
The Chairman. Suppose the article retailing for 10 cents cost

only 5 cents; the consumers, who are in the majority, might say,

"We think that is too much profit." Do you not think the con-

sumer could, with equal propriety, demand that the exercise of that

power be put to his benefit in some instances ?

Mr. Sawkins. Let him have it. I do not want it to discriminate

and make a class legislation. The Sherman law was so well thought

of that they embodied it in their acts in Canada, and they_ went up
against this argument which you suggest, and after continuing it,

they adopted it in the form I spoke of.

The Chairman. You are not altogether correct. We have the

Canadian act here and they did not adopt it as you say.

Mr. Sawkins. If we had a commission something similar to the

Interstate Commerce Commission, it would accomplish the purpose

I have in mind. They regulated and did away with rebates on
railroads. Why can not you have a commission that will do away
with rebates and unjust discrimination against the small merchant?

Mr. Floyd. Let us see if that will work. The Interstate Com-
merce Commission has jurisdiction over railroad rates. A shipper

complains that a certain rate is an imreasonable rate. If he makes a

satisfactory showing, the Interstate Commerce Commission will hold

that is an imreasonable rate and require the railroad company to

lower it. But there is nothing in that system that would require

them to raise the rate, is there? If the railroad company wants to

cut its rates down, there is nothing in that system that prevents
them cutting them down unless it is in the nature of a rebate.

Mr. Sawkins. Was not the Interstate Commerce Commission
created for the purpose of preveijting unreasonable adjustments as

to rates ?

Mr. Webb. Yes; and that is because the railroads are monopolies.

Mr. Sawkins. If the retail grocer is asking unreasonable rates fop

his goods the commission which I have suggested could cite him to

appear before them, and he could show the manufacturer's price, the

jobber's price, the retailer's cost, and then his basis of doing business,

say a 10 per cent basis. It has cost me 20 per cent to do busuiess.

Mr. Flotd. The point I want to get in your mind is this: You
cite the Interstate Commerce Commission which deals with rates and
railroads. They are not allowed to discriminate or give rebates.
The Chairman. And a railroad is a public utility, too.

Mr. Floyd. Yes. The point I want to emphasize and bring to your
attention, Mr. Sawkins, is that there is nothing in that law that would
prevent the railroads, provided they do it miiformly, from lowering
their rates on any commodity. It only interferes where they get it

up to a point where the commission holds that the particular rate is

unreasonable because it is too high. Suppose you had this commis-
sion and they applied the same principle as the Interstate Commerce
Commission. You are selling at the standardized price and your
competitor is selling at a lower price. Acting on the principle they
would have no authority to make him sell at a higher price, but they
could hold that your price was unreasonable and make you lower it,

if you have the same system in vogue in reference to your business
as is in vogue with reference to railroad rates.
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Mr. Sawkins. I will take my chance against any fair committee of
American citizens saying my price is unreasonable if I make only 2i
per cent profit.

Mi. Floyd. I am talking about the principle of the thing, of taking
away from a man the control of his own business and putting that
authority into the hands of a commission established by the Gov-
ernment.

Mr. Sawkins. Is it not a fact you have seen this sort of an adver-
tisement, "We own our own building and pay no rent. If you are
trading with the corner grocery, they are asking you an unreasonable
profit, because they have to pay rent." That is an untruth.
Mr. Floyd. I thmk your remedy is along the line you have already

indicated, to prevent fraudulent and false advertising, which you can
in any State where that is done under your local law.

Mr. Sawkins. As I stated, I believe you are sitting here to listen

to what the merchants have to say, to get our expression, and to learn
from us our troubles, so it may be a guide to you in enacting laws
which will be equitable for the American citizenship of this country.
Am I right ?

The Chairman. That is right. We are trying to propose some use-

ful legislation.

Mr. Sawkins. I do.not know whether you are all lawyers who are
members of this committee. It may be possible none of you ever
had any experience in merchandise, and therefore your ideas are theo-

retical.

Mr. Graham. I have had a good deal of experience in the retail-

grocery business.

Mr. Sawkins. And you were glad to get out of it, I dare say.

Mr. Graham. I can not say that.

Mr. Sawkins. I believe that 75 per cent of the men who do get out
of it are mighty glad to get out oi it. In my business I have kept a
carbon copy of all my accounts. When I get through with my inven-

tory I bring in a cold-blooded accountant and get him to tell me my
condition. I am quoted in the city of Toledo as being the highest-

priced man in Toledo. My own profit, after a cold-blooded account-
ant went over my books and accounts, was shown to be 2.47 per cent.

Am I making any money in the grocery business in serving the gen-
eral public early and late ?

We really are demanding at your hands careful thought and just

action in the matter of protecting the retail merchants of this country,

because if you do not d!o it, this business is going to go into the hands
of those in control of the concentration of business, the big business

interests, who are in control to-day, and who will eliminate all the
independents the gentlemen have spoken about. I do not want to

see the retail merchant put out of business and become a mere serf

of the moneyed interests who are controlling all lines of business. I

think one oi the means to prevent that is to amend your Sherman Act
in such a way that you can protect the retail merchant. The retail

merchant is the advance guard of civilization. Go back into history

as far as you wish. Who was the first man, after the explorer and
adventurer, to break ground? It was the retail merchant. He
locates in a certain district and meets the different sections, and their

schools are erected and buildings are erected. He is the greatest edu-

cator and the greatest means of advancing civilization that is known.
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In proportion to the number of men the retail merchant has a larger

amount of money invested and pays more taxes than any other group

of men. They protect the consuming public more than any other

class of business men. The mail-order houses, the large concerns,

demand that you must put down the long green in order to get yoiir

goods. In times of strikes and in times of financial disasters who is

the protector of the consuming public? It is the retail merchant.
He extended credit to the widow and orphan, and to the man who
could not get his money.
We demand at your hands protection for us, the retail merchant,

when we are such good citizens as we are. Protect us against the

combination and this unjust and dishonest competition. You can
do it. WhUe you may have a theoretical idea of some sort with

reference to the business, from what we have said to-day you will

get a nucleus that wiU give you a chance to formulate a law that wHI
protect us against unjust discrimination, and that is what we are

asking at your hands. I am not versed in the law, and I am not in

a position where I can tell you gentlemen how to word these amend-
ments; but after you have listened to the retail merchant you ought
to gather some idea as to how it should be done.

Mr. Gkaham. These questions are intended to make plain to you
the difficulties and troubles that exist on the other side in considering

the relief for which you ask, and in considering whether or not this is

the proper source from which the relief may flow. There are many
things about which Congress can not legislate, and that is our pur-
pose in pointing out these difficulties to you, so you may addfress

yourselves to those things and give any reason you may have for

desiring the legislation you seek.

Mr. Sawkins. I would like to see the Sherman law amended so

that we win have the privilege, without violating the law, to protect
our interests. But the retail merchant to-day has not that privilege.

You have taken it away from us. We can not combine together in

our social organizations and say that we shall expose the dishonest
manufacturers, because we will be cited to appear before the court.
Is that just that a law should be on the statute books denying us a
liberty we ought to have as good American citizens to protect our-
selves? You enact a law to prohibit us from doing that, and yet
you permit the other man to go to work and put us out of business.

Mr. Webb. There is no law prohibiting you from exposing the
fraud of your competitor, is there ?

Mr. Sawkins. Oh, yes.

Mr. Webb. TeU me where it is and what it is ?

Mr. Sawkins. If we meet in association and report that a certain
manufacturer is advertising an article for which we must pay $2.50
per dozen and he says that you can buy that at any retail merchant's
place for 25 cents. But let me say, first, that it costs me 20 per cent
to do business. There are different ways of figuring percentage.
The wrong way, which most of us figure, is on the buying basis.
Twenty per cent of $2.50 is 50 cents. The cost of the article with
my cost of doing business thus would be $3. We sell that article

for 25 cents a package and get the $3. What have I got for profit?
I come before my association, and I say, "Gentlemen, here is an
article being advertised for $2.50 per dozen. They also advertise
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that we must sell it for 25 cents per pa-clc^ge. It costs 20 per cent
for doing our business. Let us aigree that we will not handle that
man's goods." Under your Sherman Act, if somebody brought the
evidence in that we agreed to do it-

_
Mr. Webb. Would it be necessary to get an agreement under those

circumstances ?

Mr. Sawkins. Why wouldn't it be ? We say* to this party, "Qen-
tiemen, here are the conditions; you are losing money on every pack-
age you sell. Let us agree that we will not buy them." If you can
find an officer of this Government that can prove that we have agreed,
two or more of us, or that we have come to that agreement, he will
have us cited and punished for forming a combination in restraint of
trade. Is that just ?

Mr. Flotd. That is nothing more less than the boycott that you are
advocating. If we give you that right, labor is here demandipg the
same right.

Mr. Sawkins. We are not a,sking that.

Mr, Flotd. But the labor organizations are before this committee,
demanding that right, and so were the farmers organizations demand-
ing that right. Suppose we concede all of these rights to all of you,
what kind of a condition would this country be in ?

Mr. Sawkins. We are not asking that. We can not come to an
understanding of that sort, however,, without coming under the
Sherman law. Why should we be forced to handle these goods at a
loss ?

Mr. Flotd. If any competitor puts out false advertisements you
could expose him, could you not? If some competitor puts out a
false advertisement, could you not make it public and expose it as an
individual ?

Mr. Sawkins. Then he will bring suit against me and I have not any
means to defend myseK. Because of his means and power and money,
and I having no means to defend myself, he is able to sue me, and I am
up against that sort of a proposition.

The Chairman. Referring to these products that have been talked

about, that are beiag sold for less than cost in order to entice the

consumer into certain stores and then seU him other things, why
could not you expose that sort of a performance without violating any
law?

Mr. Sawkins. I do expose it.

The Chairman. That is r^ht.

Mr. Sawkins. But as I said in my opening remarks, I can possibly

run my business without caring what laws you put on the statute

books, so long as they do not interfere with me doing business. I.

have a certain amount of trade, which, in time, I will educate. I

put it up to the consuming public, and I will be perfectly satisfied

with the judgment of 90 per cent of the consuming pubhc. When a

consumer says to me, "I can buy a 25-pound sack of sugar for $1 at

Mr. Brown's store; why can't you sell it ?" I wUl say, "Mrs. Jones, I

can, but I want to put it up to you in this way: it costs me $1.29. I

wUl lose the 29 cents on that sack of sugar. If I do much of that

kind of business I wiU have to retire from the business and get a

position, maybe at a moderate salary. I will lose my independence

as an American citizen; I will lose my privilege to educate my chil-

dren. Do you want me to carry on my business in that way and
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lose money in that way?" Four out of five of the ladies and men,
when you put it up to them in that way, will say, "No; I will pay
your prices."

Mr. Graham. You have lost the best argiunent of aU, which is,

that the man who does that will take that loss out of the customer
on some other articld unjustly.

Mr. Sawkins. I know that. Most of them think they are getting

something for nothing, however.
The Chairman. I find that the majority of them do know it, be-

cause the very advertisement shows that they will not let a man
have one of those cut-price articles unless he agrees to buy so much
of other merchandise, upon which there is no cut price.

Mr. Sawkins. In answer to that, we have a large store that belongs
to a chain of stores, with an unprincipled method of doing business.

They have taken eway two of my best salesmen. Those two sales-

men go to my customers from house to house, and they call them
every morning over the telephone. They are selling a certain brand
of soap that costs to-day, in carload lots from the manufacturer,
$2.90 a box, at 10 bars for 25 cents on a dollar purchase of goods.
They have come into my neighborhood, which is that part of Toledo
known as the West End, composed of the better and best class of
people, and have gone into the kitchen and into the house and said
to the housewife, "We want your business away from Mr. Sawkins.
We win seU you 10 bars of soap for 25 cents." "But," they say,

"I have to buy a dollar's worth of goods." Then they are told,

"No, we have made an exception in this neighborhood; we will sell

that soap to you on a 50-cent purchase." Li the middle-class sec-

tion they demand a doUar purchase. It is that competition, I am up
against. We want some protection against that.
Mr. FrrzHJENRr. Can not you make your employees contract with

you not to go into a competing business for a certain length of time
after leaving your service ? Did you ever try that ?

Mr. Sawkins. I do not think any man can take away a man's
citizenship in that way.

Mr. FitzHenrt. That is the way the JeweU Tea Co. does it.

Mr. Sawkins. I would not ask an employee who is an American
citizen to make any kind of an agreement that he would not work
some place else if he became dissatisfied in my place.

I thank you, Mr. Chairman.

STATEMENT OF MR. JOHIT A. QEEEIT, OF CIEVEIAND, OHIO.

Mr. Green. Mr. Chairman, we have a great many difficult condi-
tions in om- business with which to contend. We would not come here
and take up your time if we did not think we could give you some in-
formation that would eventually work out for the benefit of the whole.
I have studied the conditions in the grocery business in all its phases
for a great many years, in pretty neaiiy all lands, under all conditions,
and your bill, tentative, No. 2, sections 3 and 4, prohibit the fixing of
prices, which is one of the matters with which we have to contend.
We have been in favor of it, as was brought out here to-day, after
years of consideration, taking it up firet and experimenting with it on
the Pacific coast, taldng it up at the national convention in Dallas,
and coming on down to Boston. I am just proud enough to say that
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a man who can make a successful business in the retail grocery trade
can succeed in any business under heaven.

Mr. FitzHenry. Ruiming a bank would be child's play, wouldn't
it? ,

^

Mr. Green. Oh, yes, indeed. [Laughter.]
Mr. Graham. There is one suggestion I would Uke to make, in view

of the curtailment of the hearing, and that is that the multiplication
of speeches does, not make any difference. You have put before us,

by the men who have spoken, a certain line of thought that you wish
us to consider, and the illustrations need not be given further, because
they are principles which we understand just as well as you who seek
them. You want the manufacturer to have the right to protect,
down to the retailer, the prices in the sale of his articles. You go one
step beyond the others who have been here, who ask it only on pro-
prietary, patent, or trade-mark articles. You go to the extent of
asking it Upon the necessities of life as well—anything that is well
advertised. We understand that position, and merely to multiply
speeches on that subject would not help us any more than simply
to get clearly before the committee the exact position which yon
occupy, which you have done in a very able manner. I think the
gentlemen who have spoken have done that very ably.

Mr. Green. Thank you for the compliment, Mr. Graham.
Mr. FitzHenry. The committee has very high regard for the retail

merchants. We feel that any man who has the ability and intelli-

gence and energy to make a success of the retail grocery business in

this country, as the conditions are to-day, is a very remarkable
citizen, and we are glad to see him and to hear from him.
The Chairman. I am sure every member of this committee, in

his home town, patronizes his retail grocer and never sends off for

any goods to these mail-order houses. I know that is true in my case.

I want to say that this afternoon, a short while ago, I saw Judge
Adamson, of the Interstate and Foreign Commerce Committee of the
House, and introduced Mr. Green, your spokesman, to him, and asked
him to give you a hearing to-morroW on the Stephens bill. He signi-

fied that his comnaittee would be willing to hear you, but that he
would probably want to limit your time to two hours. We have
taken practically the whole afternoon with you here this afternoon,

and were very glad to do it, and would give you even further time if

it were possible.

Mr. Green. You have been very Uberal and very kind and we
appreciate it.

The great criticism of the retailer in the last two or three years

has been that he has been made responsible for the high cost of uving
to a very great extent. Through this criticism and through this

notoriety or pubHcity has come about an evolution in the business.

All our efforts have been driven toward educating men in efficiency

and the better mode of doing business. If I had not been here

to-day, I would have been in Lincoln, Nebr., where there are 700

men occupied in that meeting to-day. In St. Paul, Minn., there are

probably 600 or 600 men to-day, taking up these things and dis-

cussing them. In both of those halls to-day they are able to say,

for instance, "My loss on bills is one-tenth of 1 per cent," etc. That
is brought about by our discussion of the matter of handUng collec-

tions. All those matters are discussed fully and freely in these
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meetings. The day is gone when Jbbje losses in accounts is cytting

any figure in the cost of doing business. That has all been brought

^bout through organisation and education and the coffiipg together

of men.
I spent 30 years of my life behind the counter. I am not such a

very old man, at that. I spent the best part of my life iu studying

these conditions. The German Goyernment has given greater aji-

tention to the retail merchant thaji we have. I hold in my hand
here the consular reports of Germany. I secured this in Englapd a

year ago. I sent Mr. Clayton, your chairman, a copy of two or three

sections of this a few weeks ago.

The Chairman. I wish you would incorporate that in the record

as a part of your remarks.
Mr. Green. I find that Mr. LeArine, special agent of the Bureau of

Corporations, Department of Commerce, has said "We can not get

that." I have quoted from this in several instances over the coun-

try. He said, "We can not get that; I wish you would put that in thp

record."
The Chairman. We shall be glad to have you incorpor.atp that h

the record, Mr. Green, as a part of your remarks.

Mr. Green. Iwanttoimpressuponyou, gentlemen, our earnestness.

After years of study of the best means of conducting a retail business,

we are still considering this very problem of the manufacturers naming
the price at which the consumer shall have his product—the con-

sumer, mind you—and we have presented the matter now as best we
could. We have had, in this connection, all of the unpleasant public

notoriety; we have had them caUing us thieves and everything else.

I want that stopped. I want to see the manufacturer have'a fair

remuneration; I want to seethe retail dealer have a fair profit; and I

want the consumer to have theprivilege of buying the products from
me for what they are worth. Then we shall be eliminated from this

unpleasant public notoriety.

Again, Mr. Chairman and gentlemen of the committee, on be-

half of myself and those with me and those whom we all represent,

I desire to thank the committee very heartily for the courteous hear-

ing they have extended to us.

(The documents referred to are as follows :)

[No. 683, miscellaneous series. Diplomatic and consular reports. Germany. Report on the Genaan law
of 1909 against unfair competition. Edited at the foreign office and the board of trade. Presented to

both Houses of Parliament, by command of His Majesty, January, 1913.]

No. 683.] [Miscellaneous series.

The Gebman Law op 1909 Against Unfair Competition.

[Report by Sir Francis Oppenheimer, His Majesty's commercial attach^ for Germany.]

Section I. Introduction.

The German law at present in operation to remedy the abuses of unfair competition
came into force on October 1, 1909. The principle underlying this law introduced no
innovation into the code. There had been previous legS provisions aiming at

abolishing similar evils, but at first they consisted only in some general priciples

embodied in the codes of the various German States, and were seldom put into prac-

tice because the keen competition which is a development of modem Germany had
devised methods bfeyond the reach of the older I&wb. When the law of 1896 was
enacted it gave legal redress only in certain specified cases of unfair competition. I|

contained no general clause like the French civil code applicable against all concur-
rence d^loyale, because German judges are disinclined to interfere under circum-
Btances which do not constitute infringements of specific legal postulates.
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Subsequejitly the law of 1896 was supplemented by certain paragraphs of the
6»man civil code, which came into operation in 1900, though at first it was questioned
Whether liiese paragraphs, and more especially the more widely worded paragraph 26,
€ould_ be invoked. Itiough some decisions ensued, the clear statement of a general
principle was still needed to fight the growing evil; at the same time there was a
aemand for more stringent laws against certain abuses which the law then existing
could not viat with sufficient rigor.

THE LAW OF 1909—GENERAL REMARKS.

1. The lfl;W of 1909 contains both a general principle (par. 1), which supplies a
weapon against unfair practices generally and an enumeration of a number of unfair
practices specifically. The former is dealt with in Section II of this report. The
latter are set out in Siection III under separate headings, with comments on Uie relative
paragraphs of the law and an account of recent legal decisions.

2. The law of 1909 improved upon the older one in so far as it extended to tiie em-
ployer, under certain circumstances, the liability for unfair practices by his employee.

3. Furthermore, the laF has increased the maximum fines. It has added the pos.

able punishment of imprisonment and payment of compensations to a maximum of

10,000 marks.

EXPLANATION OP THE LEGAL REMEDIES.

Thp remedies are by way of civil as well as by criminal procedure.

A. Civil renmdies.—^The civil remedies are actions for damages and for injunction.
The action for damages rests either upon the wording of the particular paragraphs of

the laws (pars. 1, 14, and 16) or upon a special paragraph of the law establishing an
action for damages collectively for a number of _paragraphs (par. 13 grants it for cases

under pars. 3, 6, 7, 8, 11, and 12; pars. 19 grants it for pars. 17 and 18). In other cases

under the law an action for damages may lie in accordance with the terms of the civil

code, e. g., paragraph 15 relies for damages upon paragraph 824 of the civil code.

The action for an injunction rests equally upon different rights; it is granted either

by the particular paragraphs of the law (pars. 1, 3, 14, and 16) or by a special paragraph
pf the law collectively for certain definite provisions of the law (par. 13 for pars. 1, 3, 6,

7, 9, 11, and 12). Again, the action for an injunction may lie m accordance with the
terms of the civil code (in the case of par. 19 by par. 823 of the civil code), or the
action for an injunction may rest upon a general maxim of the civil law (in the case of

par. 15).

In cases in which the right of injunction is granted by two paragraphs of the law
(e. g., against infringement of par. 1 by pars. 1 and 13), the former constitutes a general

right and the latter designates the persons to whom it gives the right of action.

B. The criminal remedies.—The criminal remedies are of three kinds: (1) Penalties,

(2) imprisonment, (3) damages claimed by way of criminal proceedings, in German
called TBusae. These criminal remedies can be best explained if they are examined
under two headings:

(a) The criminal law being officially put in motion (Staatsanjvalt) (1 and 2 above).

l6) The criminal law being privately put in motion (Privatklage) (3 above).

'(a) Under the law of 1909 both the punishments by way of penalties and by way of

imprisonment have been made much more severe than under the' older law. The
maximum of 5,000 marks and (or) the maximum of one year's imprisonment has been
fixed under paragraphs 4, 8, 12, 15, 17, and 18; a maximum of 2,000 marks and (or)

.jiie maximum imprisonment of nine months under paragraph 20; a fine up to 150

jnarks or imprisonment under paragraphs 6, 10, and 11.

Public cnminal proceedings are taken on the initiative of the public prosecutor in

J,he cases of infringements of paragraphs 6, 7, 9, and 11 (in accordance with the wording
pf par. 22).

In all other cases public prosecutions, where admissible, are started only on the

jflitiative of private individuals, if the public prosecutor decides that there is sufficiaat

public interest for instituting the prosecution. The private initiative is left to the

person injured, except in cases under paragraphs 4, 8, and 12, where the initiative can

be taken by any person selling the same goods or rendering the same diss of services

as those thp .unfair sale of which by a competitor gives rise to the remedy under the

law.

Th,e cjyij and the crimiiial actions run concurrently; under the law they do not

interfere one wiith the other.

(6) Criminal proceedings are possible also under the law without the intervention

pf the public prosecutor (Privatklage). It might be said that in such cases the per-

son entitled to take actio'n under the law (except paragraphs 1 and 3, which only admit

of civil actions) adopts for the time being the r61e of the public prosecutor. Wheur
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ever, under the act of 1909, a criminal prosecution takes place upon public or private

initiative, the person injured can, in lieu of damages to be claimed by a separate
' civil action, claim damages by way of Busse as part of the criminal action. If a
private person undertakes the criminal prosecTition, he can claim the Busse as a

matter of course; if the public prosecutor takes up the criminal charge, the person

injured claiming a Busse becomes "subsidiary plaintiff" (Nebenklager) in the public

prosecutor's action.

The law limits the amount to be claimed by way of Busse to 10,000 marks. But
the claims for Busse are rare, although, from the claimant's point of view, the crim-

inal procedure for damages offers certain advantages; the claimant requires no pri-

vate legal assistance, he saves the expense of a civil action, and the coart has a freer

hand in the admission of evidence. On the other hand, the amount of the claim

is limited to 10,000 marks; even so, the claimant's chances of obtaining a substantial

sum within this Umit are small, for the German judges are inclined to grant criminal

compensation only to the amount of the monetary damage shown in figures to have
been actually suffered. They are inclined to disregard the injury morally done to

a business, e. g., the necessity of extended advertising to repair the damage suffered.

It is practically impossible to obtain by way of criminal procedure compensation

corresponding to the damage actually inflicted. Yet once criminal proceedings^ for

damages (Busse) have been taken, no civil action for damages can lie. Criminal

proceedings, even private, if undertaken without the claim of a Busse, do not exclude

a civil action for damages.
4. Whenever the provisions of the law of 1909 overlap and other laws would be

available to remedy an abuse which can also be construed aa imfair competition

(fraud, copyright laws, trade-marks, etc.), that law is brought into operation which
inflicts for the offense committed the heavier punishment.

5. Foreigners.—^The rights of foreigners (i. e., persons or concerns whose main estab-

lishment is not within the German Empire) under this law are set out in paragraph 28.

They are entitled to its benefits only in so far as by the laws of their own coimtry
German merchants are granted similar protection against unfair competition. Sub-
jects of the United Kingdom are in Germany entitled to the same protection against

unfair competition as is enjoyed by any German. The result has been achieved in

a roundabout way. Paragraph 28 of the law, which is a copy of paragraph 1.5 of the

older law, says that only those are entitled to bring an action under the law who
have a "main" place of business in Germany. Accordingly, foreigners and Germans
alike, if they had not a main place of business in Germany, were outside the pro-

tection of the law. An exception wag made for tha^e countries granting; reciprocity;

this reciprocity was, however, to operate only after an announcement in the Impe-
rial Gazette. No such announcement has as yet been made. The position was
entirely altered in 1903, when Germany joined the Paris convention of May 20, 1883,

and the Brussels additional act (Art. 10 B), in accordance with which all nationaux
of the countries which are members of the union having a business place in one ol

the said countries are protected against unfair competition. The word "nationaux"
has been given the widest possible interpretation by the Reichsgericht.
There is no doubt, i am informed by one of the leading lawyers upon the subject,

that British firms have brought actions in Germany which were based upon the law
of unfair competition; but it would not be easy, though possible, to collect some
Buch cases, because in the German law reports the cases are not as in the United King-
dom reported under the names of the parties, and their description is also omitted.
One of the most notorious cases of foreigners using the law of unfair competition

for the protection of their business interests is connected with the famous Pilsen
brewery. The original Pilsen brewery is an Austro-Uungarian firm. Is has, under
paragraph 16, succeeded before the German courts in a claim to the exclusive right
to use the word "Pilsen" for the beer brewed at its own brewery. Where lie name
"Pilsen" is to be used as a trade designation of a beer lightly brewed and in taste

like the original "Pilsen," but brewed outside the original Pilsen brewery, the word
"Pilsen" must be accompanied by some visible word or words clearly indicating the
"non-Pilsen" origin of the beer.
For any offenses against the law of 1909 committed by foreigners abroad the Ger-

man law gives redress, provided the person having committed the offense has in
Germany a business (branch business) or domicile, permanent or temporary.
In some cases the law treats acts committed abroad as offenses committed within

the German jurisdiction, e. g., letters containing offenses against the law posted
abroad, but received in Germany, or advertisements inserted in the foreign press
circulating in Germany.
For any offenses set out in the law of 1909 and committed abroad by Germans, the

German courts give redress provided the act committed Is liable to punishment by
the laws of the country where committed.
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SCHEDULE or THE PA.EAGBAPHS OP THE LAW AGAINST UNFAIE COMPETITION) JUNE T,

1909).

1. General clause; acts in course of businesa committed contra bonos mores.
2. What applies to "goods" applies also to agricultural produce, etc.
3. Action for injunction against unfair advertisements.
4. Penalty and (or) imprisonmant for intentionally deceptive advertising.
5. Exception in case of " traditional" designations.
6. Sale of bankrupt's assets, if no longer part of bankrupt's estate, must contain no

reference to the fact of bankruptcy.
7. (a) Advertisements of sale must announce reason of sale.

(6) Regulations concerning sales to be issued by superior administrative bodies.
8. Penalty and (or) imprisonment in case of restocking for the purpose of a sale.

9. (a) Selling off is to be regarded as a sale for the purposes of this law.
(6) Except in case of customary season sales, to be fixed by the superior adminis-

trative authorities.

10. Penalties or imprisonment for infringement of paragraphs 7 and 9.

11. Regulations for the retail sale of certain commodities to be fixed by the Federal
Council.

12. (a) Penalty and (or) imprisonment in the case of wrongfully bribing employees
for the purposes of competition.

(6) The same penalty and (or) imprisonment to be inflicted upon an employee
accepting bribes.

13. (a) Persons entitled to bring action for injunction (under paragraphs 1 and 3;
also under paragraphs 6, 8, 10 and 12).

(6) Liability to pay damages (subparagraj)h 8; also subparagraphs 6, 8, 11, and 12).

(c) Liability of employer for acts of employee committed (under paragraphs 6, 8,

10, 11, and 12).

14. (a) Statements capable of injuring business of a competitor, if not substantiated,
give rise to actions for damages and injunctions.

(5) Confidential information supplied for reasons of a justifiable interest gives rise

to an action for injunction only if untrue, and to an action for damages if the in-

formation is known to be incorrect by the person supplying it.

15. (a) Penalty and (or) imprisonment in case of false information concerning
another's business given malS, fide.

(6) Employer liable for such information given on the part of employee if made
with employer's knowledge.

16. (a) Action for injunction against a person using another's name, etc., whereby
a wrong impression might arise.

(6) Action for damages if person using such name ought to have known that a wrong
impression might arise,

(c) These remedies are granted also if certain other business contrivances are used.

17. (a) Penalty and (or) imprisonment for employee betraying business secret.

(6) Same consequences fall upon persons having (subparagraph 17 (a)) acquired
knowledge of a secret to use it for purposes of competition.

18. Liability to penalty and (or) imprisonment if the person who is confidentially
entrusted in course of business with a person's models utilizes them for purposes of

competition, or communicates them to others.

19. Action for damages for infringement of paragraphs 17 and 18-.

20. Liability to penalty and (or) imprisonment for inducing another to infringe

paragraphs 17 (a) and 18.

21. Limitation of claims under the act.

22. (a) The initiative to criminal proceedings falls in case of infringement against
paragraphs 6, 10, and 11, to ofiicial prosecution; in all other cases to private prosecution.

(5) In cases of private initiative the motion for a prosecution can be withdrawn.
(c) Public prosecutions take place only in case there is a public interest involved.
[d) Private criminal proceedings take place before Schoffen courts.

23. Publication of judgment.
24. Competence of courts. «

25. Interim injunctions.

26. In lieu of civil damages the injured can claim damages by criminal procedure

to a maximum of 10,000 marks.

27. (a) In cases in which the Landgericht (provincial court) is competent the cases

must be tried before its commercial section.

(6) The Reichsgericht is the court of final instance.

28. The protection of foreigners rests upon reciprocity.
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29. Provisions concerning the selection of the superior administrative bodies men-
tioned in this Jaw.

30. The law to operate as from October 1, 1909, and to supersede the law of May 27,

1896.
Sectiok II. The General Clause.

1. The general principle wi& which the law of 1909 opens runs as follows:

Paragraph 1. "Whosoever commits in commercial intercourse frar the purposes of

competition acts which are contrary to 'good faith' can be brought before the courts,

for the purposes of an injunction and the payment of damages."
It has been held that "acts" are deemed to be contrary to "good faith" if they are

contrary to the sense of decency of the fair and jtist minded among the class concerned;

an act to fall within the operation of the general paragraph must have been committed
in commercial intercourse, which is intended to embrace all acts which are undertaken

for the purposes of "business"; the act must have been undertaken with a yiew to

competition. The value of this general clause is often questioned, chiefly because the

judges are said to be inexperienced in commercial practices and have shown, as a

rule, little ability in putting such general principles to practical use. The very fact

that a later part of the law enumerates specific abuses increased at first the hesitation

of the bench; it concentrates its attention upon these specific provisions, which, it

argues, would be superfluous if the general clause were really intended for generai ap-

plication. But for the purpose of litigation the general clause is the most important

provision of the law. Probably 99 per cent of all actions against unfair competition

are based upon it solely or jointly with other paragraphs. Its wording applying to

all "acts contrary to good faith" is exceptionally elastic; it has in practice received

a very wide interpretation by the higher courts, more especially the Reichsgericht,

which is the court of final instance. In consequence, this paragraph is now introduced

into all pleadings, even if the action relies upon one of the other and more definite

paragraphs. As a result of the decisions given by the Reichsgericht the lower courts

are becoming more thoroughly imbued with the spirit of paragraph 1.

Section III. Specific Provisions.

The provisions of the law, as far as they aim at preventing the specific abuses of

unfair competition, can be classed under the following seven headii^s:
(i) Provisions to prevent abuses in advertisements ^paragraphs 3-5).

(li) Provisions to prevent abuses in connection with* "sales. " ("Selling oS,

"

"Sellling out, " paragraphs 6-10.)

(iii) Provisions to prevent unfair competition arising out of deceptive quantities

sold in retail parcels (paragraph 11).

(iv^ Provisions to prevent the bribing of employees (paragraph 12).

(v) Provisions to safeguard a man's business reputation against unfair comment
by a competitor (paragraphs 14-15).

(vi) Provisions to prevent the wrongful use of a firm's name (paragraph 16).

(vii) Provisions to prevent disclosure of a firm's secrets (paragraphs 17-18).

(i) ABUSE OF ADVERTISEMENTS (PARAGRAPHS 3-B).

These three paragraphs aim at preventing an unfair use of advertisements, the grow-
ing importance of which in a keen coiApetition nobody is inclined to deny. Prevent-
ive measures were deemed necessary because advertising is more capable of abuse
than it used to be in consequence of the facility of traffic, the spread of the press, and
the progress made in the graphic arts.

In principle the law does in fact recognize advertising as a permissible help in trade

and industry and leaves its fair use unhampered. Whether an advertisement is fair

depends upon the conception of the public to whom it is addressed. Protection
against "unfair advertising" is by this law accorded to the competitor in the same
trade and not to the public.
These provisions of the law dealir^ with '

' unfair advertising " were framed especially

to remedy the grievance'agsinst competitors fraudulently using royal warrants, titles,

medals, and also to deal with those cases of "selling on" for the purposes of which
stocks were being replenished.
The "selling off" of bankrupt stock is dealt with by a separate paragraph of the law

(see paragraph 6).

Paragraph 3 {injunction against unfair trading).—"An injunction can be granted
against any person who in public notices or communications intended for a wider
circle of persons makes incorrect statements, if such statements, capable of conveying
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the appearance of a particularly favorable offer, concern his business, more especially
the quality, origin, method of manufacture, or the price of goods (including professional
and industrial services), the method of supply or source of his merchandise, the title
to distinction, the cause or purpose of sale, and the quantity of his stocks.

"

The law operates if the anjiouncement is addressed to tiie public and pretends to
Btate facts; it will not operate if the advertisement contains a personal opinion, however
erroneous or so exaggerated that no one can thereby be seriously influenced. The
statement must be de facto incorrect, either in so many words or by implication: it

must be capable of implying a particularly profitable offer, according to the opinion
of the public to whom it is addressed. The good faith of the advertiser is no plea
against an injunction.

The law operates if the announcement concerns such questions as thos^ expressly
set out in the j)aragraph; but the operation of the law has the widest possible range,
for it applies if the statements are made in connection with "business" generally,

i. e., the business itself, the proprietor of the business as such, or the merchandise
generally of the business in question.

The words "professional and industrial services" are added to extend the benefits

of the law to those who pursue as a source of income arts, sciences, or what are called
technical callings, e. g, civ^I engineers.

The Reichsgericht gave judgment in a case under paragraph 3 on February 6, 1912,
inwhich case ahoot storehad advertised chevreau leather boots whichhad not beenmade
from goatskins, but made from leather which had only been tanned in the manner
of goatskins.

Paragraph 4-
—"Imprisonment notexceeding one year and a fine not exceeding 5,000

marks, or either of these penalties, is inflicted upon any person who with the intention
of conveying the appearance of a particularly favorable offer makes statements in
public notices or communications intended for a wider circle of persons which to his

knowledge are untrue or are capable of misleading concerning his business, and more
especially the quality, method of manufacture, orprice of goods (inclndii^ professional

and industrial services), the method of supply or source Of merchandise, the title to

distinction, the cause or purpose of the sale, and the quantity of his stocks.

"If such statements are made by an employee or agent in a business concern, the
owner or manager of such concern is liable concurrently with the employee or agent,

if the statements were made with the knowledge of the said owner or manager.'
The statements must be untrue (not incorrect, as under paragraph 3), capable of

producing the appearance of a particularly favorable offer and intended to do so.

Various untrue statements in one advertisement constitute but one offense; but
whether the repetition of a statement, e. g., an advertisement in the press, constitutes

one oir several offenses, is left to the discretion of the judge. The statement must be
untrue to the knowledge of him who made it, and it must also to his knowledgie have
been capable of acting as an inducement to purchase.
The offense exists not only as between competitors but also as against third parties.

Publication alone on the part of an employee does not constitute the pffensej there

must have been a statement untrue to his knowledge. An employee even ifso actingun-
derthe instructions of his chief makes himself liable. If the firm consists of a company,
the manager of the business is the person liable under the law; likewise the manager
in cases in which the proprietor, for personal reasons, has no share in the management,
e. g., the husband managing on behalf of his wife, who is proprietress of the business.

In any ease the manager or owner is liable, not both. The term "employees" means
employees in the course of business. The law takes effect when the offense has been
actually committed; an attempt to commit it is not punishable.

If actions lie both for fraud and under this section of the law, the action involving

the heavier punishment takes effect and excludes the other. The main difference

between the two offenses lies in the fact that to constitute fraud there must result loss

of property to the person injured; in fraud there must be also the intention of illegally

acquiring property advantages, whereas this paragraph 4 only presupposes the inten-

tion to mislead. Fraud in Dusiness, moreover, affects the customer, but paragraph 4
protects the would-be seller.

The Reichsgericht gave judgment in a case under paragraph 4 on November 3, 1911,

a dentist having advertised a painless method of treating teeth, knowing his adver-

tisement to contain a deception as far as his treatment was concerned.

tinder the same paragraph the Reichsgericht gave judgment on November 21, 1911,

in a case in which a person had advertised as his own work a poern accompanying a

picture, which poem he knew was not his own production (false origin).
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Similarly the Reichsgericht gave judgment on December 19j 1911, in a case in which
a bank commission agent was found to have advertised his business as that of a
"banker."
In a recent case a fine of 75 marks was inflicted upon a Berlin dealer in pianos under

paragraph 4 of the law at the instigation of the "Central Bureau for the Prevention of

Abuses of Unfair Competition." The dealer, in spite of repeated warnings by the
society, had continued from time to time to offer pianos for sale in notices intended to

make the public believe that the pianos had for private reasons to be sold before a
certain date. The court held that the advertisement was intentionally misleading, •

because the public was thereby led to believe that pianos so advertised did not form
part of the dealier's stock in trade.

Paragraph 5.
—"The use of names which in the ordinary course of business serve the

purpose 01 distinguishing certain goods (or professional services) without any inten-

tion of thus describing tbeir origin are not included in the statements referred to in

paragraphs 3 and 4.

"On the other hand, there are included in paragraphs 3 and 4 pictorial representa-

tions or other contrivances which are intended to and capable of taking the place of

the statements there set out."
Names which have become trade designations for a certain species cease to become

•false statements of origin, etc., under this law, e. g., "Frankfort sausages." To decide

the question of such a custom of trade the judge is guided by expert opinion (Chambers
of commerce).
Any additions to such recognized trade designations intended to mislead bringthe

designation under the operation of the law, e. g., "Real Frankfort sausages." What
was originally the name of a firm can be held to constitute only a trade description

(e. g.. Liberty" sUk). In some cases the question is one purely of fact and theoreti-

cally open to doubt (e. g., "PUsener beer" is still regarded as indicating true origin,

but "Bavarian beer" is regarded as designating beer brewed like the Bavarian).

Similar questions concerning wine, champagne, and brandy are dealt with by the

"Wine law, 1909."

The meaning of the second part of paragraph 5 is best explained by instances.

Among pictorial representations which would fall under the operation of the law
would be the representation of a "bee" on a bottle of sirup resembling honey if such
Birup were sold below the market value of honey. The most interesting decision in

respect of
'

' other contrivances " so far given by the courts is that of a daily paper filling

its advertising space with advertisements from other papers, but for the publication

of which the paper in question had no order. It was held that the contrivance of thus

swelling the number of published advertisements was capable of unfairly producing
the impression that, owing to the great number of advertisements published, the paper
was a particularly favorable or popular one for the purpose of advertising.

(ii) "selling off."

Paragraphs 6 to 10, which deal with "sales," constitute an innovation made by the

law of 1909 and are intended to prevent the epidemic of unfair sales, which are injuri-

ous to the trade of the straightforward tradesmen. They are the paragraphs of the law
now most frequently brought into operation, but as to their usefulness there existed

at first the widest diversity of opinion.

Paragraph 6.
—"If in public notices or communications intended for a wider circle

of persons a sale of goods is announced which are derived from a bankrupt's assets,

but which no longer belong to the bankrupt's estate, it is illegal to make reference to

the fact that the goods are derived from the assets of a bankrupt.
"Any statement so made renders him who makes it liable to a maximum fine of

150 marks or to imprisonment.
Whilst the previous paragraphs aim at suppressing erroneous or false facts in adver-

tising, this paragraph forbids the use of a true fact for the purposes of advertising. The
sale of the remnants of a bankrupt's stock had become a profitable business carried on
by certain traders. If their trade was not of a high class, at least the bankrupt estate

benefited by the popularity of such sales.

The statement that the goods "to be sold off" are the assets of a bankrupt's estate

may after the passing of this law be made only by the trustee in bankruptcy. The
trustee in bankruptcy is, in respect of advertising a sale, bound by the provisions of

para^aph 4 of this law.

It is the duty of the police authorities to intervene in all cases in which the regula-

tions of this paragraph are infringed. There is no private right of action under this

paragraph.
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Para^aph 7.—'

'Whosoever announces in public notices or communications intended
for a wider circle of persons the sale of goods under the designation of "selling off" ii

bound to state insucn announcement the reason which has occasioned the sale.
'After consulting with the proper legal representatives of trade and industry, the

superior administrative authorities are at liberty to issue for the announcement of

Earticular kinds of sales directions to the effect that previous to the intended sales a
odjf appointed for that purpose by the said superior authorities be informed con-

cerning the cause of the sale and the time of its beginning, and that such body be
furnished with a schedule of the goods sold. Any person is entitled to inspect the
eaid schedule."
The provisions of this paragraph aim at those sales which are deemed unfair to com-

peting traders, because for the purposes of such sale Stocks are bought or because for

the purposes of such sales the stocks genuinely to be sold out were replenished.
"Selling out," as such, is not forbidden by the law, nor is it intended that the

authorities should interfere with genuine sales. For their protection the law enacts
that the reason of the sale be publicly stated; that the superior administrative authori-
ties should be enabled, when necessary, to exercise a control through duly appointed
representative bodies; the replenishing of stocks for the purposes of sale is absolutely
prohibited.
The wording of the paragraph giving the superior administrative authorities a cer-

tain control in the matter of selling out is intentionally vague, because it was held
that the regulations would have to be varied in different trades and in different dis-

tricts.

There is no doubt that the provision requiring a schedule of the goods which are to

be sold off has had the desired effect upon the whole practice of these sales, because
it greatly hampers the proceedings; moreover, as any competitOT can inspect the sched-
ule of goods to be sold, an unfair teadesman is deterred from arranging an '

' unfair " sale,

because by so doing he might be divulging some of his trade secrets, for the superior
administrative authorities are at liberty to lay down any rules they think fit concern-
ing the details to be included in the schedule.
A distinction is made between selling out and those regularly recurring sales which

are a necessity in many branches of trade.

Paragraph 8.
—"Whosoever in his announcement of a 'selling oft' offer for sale goods

which have been procured solely for the sale renders himself liable to imprisonment
for a maximum term of one year and (or) to a maximum fine of 5,000 marks."

Since the passing of this law all replenishing of stocks for the purpose of "selling

oft " is under all circumstances prohibited. It is illegal thus to replenish
'

' abusively "

the stock before the announcement of the sale or after the announcement. It is recog-

nized that in practice the question whether the stock has been "abusively" replen-

ished before the announcement of the sale is not always easy to decide.

Paragraph 9.
—"The provisions concerning the announcement of a sale as set out

in paragraph 7 (2) and in paragraph 8 extend to any other announcement which con-

cerns the sale of goods because a business is being given up or because from an existing

stock dealings in a particular kind of goods are being relinquished or because a par-

ticular stock is to be cleared.

"The provisions of paragraphs 7 and 8 do not apply to any seasonal or stock-taking

sales, which are described as such in the announcement of sale and which are cus-

tomary in the ordinary course of business. The superior administrative authorities,

after consulting the proper legal representatives of trade and industry, can issue regu-

lations concerning the number, time, and duration of the customary season and stock-

taking sales."

Such terms as "white week," "cheap days," etc., are not regarded as announce-
ments of "sales," and so do not fall within the provisions of the law; but the law ap-
plies to any expressions which are but veiled announcements of sales though the word
"sale" may not appear.

Partial sales (e. g., sales of linen because linen is no longer to be sold in the particular

business announcing its sale) are treated like sales generally. The promise of pres-

ents or favors to accompany any purchase on certain days does not fall within the pro-

visions of the law.

Season and stock-taking sales the law recognizes as indispensable, it they are recog-

nized as a custom in a particular trade. The fact that the superior authorities are

called upon to issue regulations concerning such sales has offered practical difiicul-

ties, because these authorities did not deem themselves entitled under the law to issue

regulations for each trade individually, "but only for all trades generally in the par-

ticular district. Yet the usefulness of such sales depends more particularly upon
the propriety of the date fixed, which varies according to localities (e. g., near sta-

tions) and industries (e. g., ladies' hats and paper goods).
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(generally speaking, paragrapts 6-10 are tiose under -whiehf in case of infringff-

ment, the criminal prosecution is undertaken on the public prosecutor's own initia-

tive, i. e., officially. This criminal prosecution does not baa- the right of a civil action.

In fact, various trade conciliation committees (i. e.j Altona) have repa»ted fiiat it is

chiefly under these paragraphs that they are called upon to intervene. In Kiel a
special subcommittee has been appointed to deal with ofienses against these para-

graphs. This subcommittee reported a year after its constitution that it had every
reason to be satisfied with the success of its labors.

On August 14, 1911, the German Central Union for Trade and Industry unanimously
adopted a resolution encouraging the formation of local committees and subcommittees
to watch tte abuses connected with sales, which, it stated, could not under present

circumstances be entirely reached and eradicated by the arm of the law. Onl^
determined activity by local committees could, on the one hand, educate the masses
of traders, and on the other, bring such pressure on the public prosecutor as to cause

him to take the necessary action. It also added that it was essential that, as fax as

"sales" were concerned, the ground must be systematically prepared for a more
stringeiit law,
A civil action for damages in the case of the infrii^ement of paragraphs 6 to 10 lies

if the infringement is committed by acts which had aimed at the success thus obtained

(intent), or if«the success was obtained with negligent indifference as to the law (negli-

gence). In spite of the efforts made by the conciliation committees, these paragraphs
occupy the courts perhaps more frequently than any other paragraphs of the law,

with the exception of paragraph 1, which gives rise to a civil action only.

On December 18, 1911, the Reichsgericht decided a case involving an infringement

of paragraph 8. It wag decided that restocking for the'purposes of a sale was punish-
able under the law, even if the party selling off had acted only after having obtained
professional advice that his intended action did not conflict with the law.
The Reichsgericht gave a decision in a case involving paragraph 9 on January 5, 1912.

The case dealt incidentally with the advertisement of a sale in a particular sh<>py to

expedite the disposal of certain goods.

(iii) PROVISIONS TO PREVENT DECEPTION AS TO QUANTITIES S01.B IN RETAIL PARCELS.

Paragraph 11.—"The Federal Council (Bundesrat) is empowered to lay down rules

to the effect that certain goods sold retail may thus be.offered for sale or sold in the
ordinary course of business only in prescribed units of number, measure, or we^t
or so offered for sale or sold only with indications upon tiieir wrapping concermi%
number, measure, the place of manufacture or the place of origin Of such goodft.

'

' In the retail sale of beer in bottles or jugs the indication of the liquid measurements
may be prescribed, with an allowance for appropriate shortage.

"Regulations so issued by the imperial authorities must be published in the 'Im-
perial Gazette ' and laid before the Diet immediately or at its next meeting.
"Any person disregarding the regulations of the J'ederal Council is liable to a maxi-

mum fine of 150 marks or imprisonment."
It has in certain cases become a tradition of trade that goods are sold in certain

quantities, etc. ; if a smaller quantity is sold and at a cheaper rate, but in a wrapping
reseinbling the wrapping of the quantity usually sold, there is no fraud and such a
proceeding does not fall within the provisions of paragraphs 3 and 4 of this law, yet the
proceeding must unfairly damage the fair trader. Such unfair competition is pro-,
vided against by this paragraph 11. The police intervene, but there is no civil action.
The provisions apply solely to certain goods, and then only if sold retail andJn the

course of business, but apply to such goods also if of fore%n origin when Sold retail

within the German Empire.
Regulations under this paragraph have been issued concerning the retail sale of

yarn (Nov. 20, 1900, and Nov. 17, 1902) and of candles (Dec. 4, 1901).
Thes^e regulations were actually issued under the similar sectioni 5 of the preVoiuS

law, VIZ, as to yarn, regulations issued November 20, 1900, and November 17, 1902;
as to candles, regulations issued December 4, 1901.
When this section of the law was again debated (1909) claims were from different

quarters put forward for the issue of similar regulations concerning the retail trade in
chocolate, soap, string, pens, and various articles of trimmings. So far no regulations
concerning the retail sale of these articles have been issued. On the other handj
a lively agitation has of late been undertakeii in favor of subjectilig the retail sale of
chicory to similar regulations. As to chicory the Chamber of Commerce of Oppeln
urged in November, 1910, that the parcels sold retail should by law be made up in net
weights of 125, 200, 250, 400, and 500 grams of chicory, as the quantity actually sold

was deceptive owing to the elaborate packing of the parcels. The agitation in favor
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of Buch a measure was afterwards greatly helped when, apparently owing to the risem the price of chicory, the factories 'reduced the traditional parcels of one-third
kilogram to 300 grams without notice to the public that the new parcels resembling
the old contained a lesser quantity (report by Chamber of Commerce of Rottweil).
Similarly the Chamber of Commerce of Rottweil has recently renewed the suggestion,
dating as far back as December, 1906, that the retail sale of soap should be legally limited
to units of 125, 200, and 500 grams, with a maximum shortage allowance of 10 per cent.

(iv) PEOVISIONS TO PREVENT THE BRIBING OF EMPLOYEES.

The provisions of the law in this respect were an innovation in 1909 and have been
passed to put an end to theabuse of "greasing" (Schmiergelder).
As to the necessity of this provision industnal circles disagreed. On"the whole, the

email traders denied that there was any need for it; tiie representatives of the larger
industrial concerns on the other hand clamored for protection against a system which
had become unbearable. The principle underlying the paragraph has been explained
to amount to this, that a'bribe whic{|is not made for the purpose of competition or
which has no corrupt purpose is not visited by the law, but that a bribe mad6 for

corrupt purposes with a view to competition is punishable, even if the employee haa
has not failed in his duty to his employer. There was an intention not to interfere
with the system of "innocent" pourboires, but it is admitted that it will in practice
often be difficult to draw the distinction between a corrupt bribe and an innocent gift.

Paragraph 12.—"Whoever in the course of business and for the purposes of com-
petition flffers, promises, or grants presents or other advantages to an employee or
agent of a business concern with the intention of obtaining for himself or a third party
through the corrupt behavior of such employee or agent a preferential treatment in
the matter of goods or industrial services is liable to imprisonment not exceeding one
year and (or) to a fine not exceeding 5,000 marks, unless under some other law a
heavier punishment is incurred.
"The same punishment is inflicted upon the employee or agent of a business who

in the course of business demands or accepts presents or other advantages for the
purpose of obtaining for another in competition a preferential treatment with reference

to goods or industrial services.

'Whatever has been received or its value is by the judgment in such cases forfeited

to the State."
The provisions of this paragraph apply only to the course of business; e. g., the

domestic servant receiving gifts from the butcher is not included under the law.

The grant and acceptance of presents for the purpose of preferential treatment in
competition against another is not itself a corrupt practice, for the law has expressly

added that the gift must pass " corruptly." If, for instance, it is a recognized practice

of trade that the employee receives from the seller a gratuity, such gratuity can not
be said to pass "corruptly." A reward paid after the contract is concluded is not a
bribe unless previously promised, directly or by implication. The interpretation of

the word "corruptly" has offered considerable difficulty, and the law in its present

form is deemed unsatisfactory—so mufch soihat a society has been formed the members
of which have agreed to prohibit gratuities of any kind.

The provisions of this paragraph apply also when the employer has suffered no loss

or injury by the offense, which is one against fair competition.
The paragraph was an innovation of the law of 1909; it had been inserted under

great pressure from the industrial community. It is then all the more remarkable
that practically no cases were brought before the courts under this paragraph, in spite

of the admittedly wide existence of the evil of bribery, until, toward the middle of

1911, a " Society against the Abuse of Bribery" had been started with the determined
purpose of attacking the evil. There had been a general disinclination on the part of

competitors, who are granted the right of action under the law, to put paragraph 12
into operation, because the competitors,' when merchants, admitted that any such
action would seriously affect their business. Since the formation of the society,

however, legal proceedings have become more frequent. Thus, on its initiative, a
case was tried at Torgau in June, 1912. The society had moved the public prosecutor

against a buyer on behalf of a limited company which had given preference to two
firms, in one case by changiM the cheaper offer of another firm, for which preference

the buyer had in all received bribes amounting to 4,800 marks. The said "buyer"
was sentenced to three months' imprisonment and a penalty of 1,350 marks. His
two accomplices, who represented the firms which had obtained the unfair preference,

were condemned in penalties amounting to 1,600 and 750 marks, respectively.

In its first annual report the "Society against the Abuse of Bribery" complains

that the iudements of the Reichsgericht are inclined to apply paragraph 12 only if the
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•employer lias bet^i linancially damaged by the acceptance of a bribe on the part of

liis employee; furthermore, that, according to a judgment given by the Eeichsgericht,

February 8, 1912, it is to be regarded as a criterion of the offense whether the person
accepting the bribe has sufficient influence to procure a preference in favor of the person
bribing.

To attack further the offense of bribing, the society has decided to support in every
possible way any civil action for damages taken under paragraph 12 by any of its

members.

{V) PROVISIONS TO SAFEGUARD A MAN'S BUSINESS REPUTATION AGAINST UNFAIR
COMMENT BY A COMPETITOR.

While paragraphs 3 and 4 of the law are designed to keep within bounds anjf recom-
mendation of goods which would otherwise be unfair, paragraphs 14 and 15 give pro-

itection against unfair comment on a man's business activity and credit by a cojn-

petitor. These two paragraphs give different rights of action, the first against comment
.yhich ip unfair becaus,? it can not be proved tq be correct, the second against comnient

Jhat is intentionally false.

Paragraph i^.—"Whoever makes or (Jisseminates for tjie purpose of cgmpptitiop
^statements concerning the business occupation of another, concerning the proprietor

,or manager of another's business, cgncerning the ^merchandise or ii;i(justjiaj services of

(another, capable of damaging the course of business or the credit of its owner, is bound
Jto compensate the person damaged to the amount of the damage suffered, proyi^ed the

^ruth of tihe statements made or disseminated can not be proven. Tha person so

4amaged can also claim an injunction against the continuance of tJie statement or its

dissemination.
" If the statepaents made are confidential and if the person making them or tjie

person to whom they are made has a justifiable interest m the statements made, the

claim to discontinuance is only admissible if the statepients made or diesejninated

fl,re in fact contrary to truth.

"The claim fpr cojnpeijsalion qap only be maintajned if the pe^on making the
.Statement kne;w or ought ,to have known that the facts stated Vere incorrect."

The statements must be statements of facts; they heed not be publicly made; tJie

iineth,o4 of making them, whether by ypord of mouth or in writing, is immaterial. The
expression of an opinion does not fall within the operation of this paragraph. The
(pnus of proving the truth of the sta,tem,ent falls upon the person making it. No auction

under this paragraph lies for statemeiits which are proven true, even if damagiijg; on
ithe other hand, if the statements can not be proven to be true, the good faith of the per-

son making them constitutes no good defense.

The statements must be capable of damaging the competitor in his business capacity
«r in his credit. The onus of proving possible damage falls upon the person bringing
ithe action; only the person threatened with such damage can bring the action; the
action can be brought against any person, not only against a competitor; -but the
statement must have been made for the purpose of competition of either the persop
who made it or of a third party.
On February 10, 1912, the Kammergerieht in Berlin decided a case under paragraph

14. A medical institute fpr radium cures had published a statement to the effect that
in cases of diabetes successful cures. had only been undertaken by its own treatment.
A com'petitiye institute using radium for the same purposes succeeded in an action
against the first-mentioned institute, the judgment of the Kammergerieht relying
greatly (though not exchisively) on paragraph 14.

Subsection (2) of paragraph 14 applies to confidential information sought and given
by parties justifiably interested, e. g., those inquiring confidentially of an inquiry
agency as to the standing of a firm. 'The law protects such agencies, lie usefulness
of which it recognizes for business purposes.

Paragraph 15.—' 'Whoever makes or disseminates in bad faith statements concerning
the business of another, concerning the proprietor or manager of another business,

concerning the merchandise or industrial services of another, which are contrary to

truth and which are capable of damaging the course of business of another renders
himself liable to a maximum term of imprisonment of one year and (or) to a maximum
fine of 5,000 marks.

'

' If statements of the kind set out in the above section are made or disseminated
in a business concern by an employee or agent, then the owner of the business concern
becomes concurrently liable together with the employee or agent, if the statement
was made with the knowledge of the former."
The statement must be false to the knowledge of him who made it, but it fleed not

(be made for the purpose of competition; consequently it is held tha.t such cases of
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slander and libel are not properly included under the law of unfair competition.
The statement must be capable of damaging the business of the person slandered (or
libeled); the person having made the statement can not plead a justifiable interest.
As already stated, subsection (2) of paragraph 14 applies to the cases of confidential

information given by inquiry agencies. It is remarkable that, in spite of their very
wide use in Germany, cases in which these agencies are concerned hardly ever occupy
'the courts. While, on the one hand, the business community is satisfied that these
agencies supply useful information, long experience has, on the other hand, taught
these agencies to supply their information as the law demands, truthfully and imparti-
ally.

On November 7, 1911, the Reichsgericht was called upon to give judgment in a case
concerning a confidential agency; but it was a case finally resting upon the construc-
tion of paragraph 20, because the services of an employee of the firm, the subject of

the inquiry, had been requisitioned to obtain the confidential information needed
by the agency as the basis of the information to be supplied.

(vi) PROVISIONS TO SAFBGUAED A FIRM'S NAME.

Pgragrapli 16.
—

' 'An injunction lies against whoever uses in business the name or
special designation of a businesp or of an industrial enterprise or any printed matter
in a manner capable of leading to copfusion with the name or particular denomination
yrhich another is ejntitled to use.

'

' The person who so uses another's name is bound to compensate such other person
for any damage suffered if he knew or ought to have known that his wrongful use was
capable of leading to confusion."
The term '

' specjal designaticm of a business '

' includes all marks or other devices used
for distinguishmg a certain business ffom other businesses, provided they are recognized
by the biisiness classes in c^uestion as a distinguishing marji of such business. These
provisions do pot apply to the protection of "trade-inarks" or "wrappers" (vide
Trade-Marks Act, May 12, 1894).

The usefulness of this paragraph, which protects a man's ingenuity in Such matters
,as do npt fall under the lawjs concerning p3,tents, copyright and trade-marks, is gener-
ally admitted. A man's name is protected by the commercial code in so far as it is

used ^ the name of his firm; the trade-mark law protects a man's name as far as a
trader's goods are marked therewith. Paragraph 16 protects a man against the unfair

use by an jmonymous competitor of a name for which the former aas established a
reputation; the use of pseudohyms against use by unfair competitors is also protected.

\No person is entitled to the iisei of a stranger's name for the desgination of his busi-

ness, goods, etc., except when the stranger's name is added in some such form ap

"formerly of Messrs. !^and Y," or "pupil of Z,"etc.
The term "special designation' ' denotes neither name nor trade-mark, but a device

to impress the local pubBc with a distinctive sign; there is no objection to another
perpon in the same trade, but in another town, using the same device, but locally the
right to the special designation is acquired by priority in a particular branch of

industry. General designations, sudh as "bazaar," "optical institute," do not fall

within the operation of this paragraph, nor do such signs as have become recognized

as applying to a whole trade, e.g.," The Smoking Indian' ' for a firm of tobacconists.

On the other hand, individual letters, a combination of a number, can be used and are

eiititled to protection.
" Business marks" include special designs of vans, of liveries, the decoration of

shop windows, the get-up of catalogues, of circulars, of printed matter and the use of

telegraphic addresses. It is only requisite that
'

' business classes' ' recognize these

marks as distinguishing marks; thepe business classes are constituted not only by
other nlerchants in the same branches, but also by the buying public, commercial
travelers, etc.

The use becomes wrongful if capable of leading to confusion among the buyers of

that particular class of goods. A claim for damages arises if a false impression has been
caused and the person using the device has shown negligence or malice in using the

particular design.

This paragraph 16 corresponds to paragraph 8 of the older law, but has considerably

widened the terms of the latter by admitting also a cause of action in which there

exists only a possibility of innocently misleading the public, whereas the former law

had limited the cause of action to cases of intentional deception. The paragraph 16

is now not infrequently invoked by firms which believe themselves damaged by a

competing firm using a similar name. It would be difficult to lay down any leading

principles which have so far guided the courts. The Reichsgericht was invoked in a

case in which the parent firm of dealers in boots called "Carl Stiller" attempted to
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Erevent the son dealing in the aame goods under the style of "Carl Stiller, junior,"

ut the case was decided against the parent firm.

At present a case is pending before the Reichsgericht in which the parent firm of

cigarette makers at Dresden, styled "George Jasmatzi &-Co.," invoked paragraph
16 to prevent the son's firm of cigarette makers styling itself "George A. Jasmatzi
Sons." In the lower courts judgment was given against the parent firm.

(vii) PBOVISIONS TO SAFEGUARD THE SECRETS OF A BUSmBSS AGAINST ANT ATTEMPTS
ON THE PART OF AN UNFAIR COMPETITOR TO OBTAIN KNOWLEDGE THEREOF.

Paragraph 11 .—"Any employee, workman, or apprentice in a commercial enter-

prise who communicates during his term of employment business secrets with which
he is entrusted in consequence of his business employment, or of which he has other-

wise obtained knowledge, provided the secrets are thus communicated for the pur-
pose of competition or with the intention of damaging the proprietor of the commercial
enterprise, becomes liable to a maximum term of imprisonment of one year and (or)

a maximum fine of 5,000 marks.
"To the same punishment becomes liable he who utilizes for his own benefit or

communicates to others business or trade secrets of which he has obtained knowledge
by one of the methods desi^ated in the foregoing subsection or by some action on hia

part which is contrary to the law or good faith."

The obligation to secrecy on the part of an employee is limited to the term of his

employment. The secret must be a trade secret or a business secret; the fact which
the law protects must be a real secret, but need not be an absolute secret (e. g., when
the proprietor of the business has himself already communicated the fact to several

customers who are, by law, regarded as partners in the secret); the secret need not
constitute an absolutely new fact, but must appertain to the business in question and
be unknown to others; the proprietor of the business must have an interest in the
secrecy of the fact. "Trade and business" secrets embrace, e. g., list of customers,
origin of the merchandise, inventions which have not been patented, price lists,

saipples and models, the annual balance sheet, etc.

The secret is protected against the indiscretions of the employee, whether such
employee is paid or not paid for this employment; no term is fixed as a criterion for

what constitutes "employment," and temporary employment falls within the pro-
vision of the law.

The employee must have obtained knowledge of the secret as a result of his employ-
ment. Any invention made by the employee in the course of his employment becomes
his employer's secret, and the employee is supposed to have obtained knowledge
thereof in the course of his employment.
The employee is prohibited from communicating during his term of employment

business secrets to others, but he can not be prevented from utilizing them for his own
purposes; after the term of his employment he can communicate secrets which he
obtained during his term of office and can utilize them, provided he has not obtained
his knowledge through the unfair communications of another employee or by some
action contrary to law or good faith.

An attempt to communicate a trade or business secret does not fall within the
operation of the law.
Paragraph 75.—"Whbsoever unfairly utilizes or communicates to others for the

purposes of competition designs or instructions of a technical kind, more especially
drawings, models and patterns, cut patterns and recipes, communicated to him in the
course of business, becomes liable to a maximum term of imprisonment of one year
and (or) a maximum fine of 5,000 marks."

"This paragraph constitutes an innovation in the law and was devised to remedy an
evil which could not otherwise be visited, more especially in the lace-making home
industries, when a competitor's agent called and selected from the patterns in hand
and belonging to another firm specimens for which he gave orders for the benefit of the
competing concern which he represented.
The law for the protection of a pattern (Jan. 11, 1876), which requires registra-

tion, novelty, and special character protects only the author; none of its require-
•uents apply to cases to be remedied by this paragraph. Similarly, the law for the
»;rotection of artistic designs (Jan. 9, 1907) presupposes an artistic character which
would not necessarily apply to the cases embraced by this paragraph.
This paragraph of the law then protects business ideas which have not been copy-

righted, before their publication by the owner, against the breach of faith by non-
employees.
There must be some kind of business relation between the owner and the party

to whom the design, model, etc., is entrusted; it is not necessary that the design,
model, etc., constitute a trade secret.
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,, ^'la*'^^-'^^
^^^ ^^^ rarely been put into motion under the terms of paragraphs

\?''+^ +
^™' ?'°''^^"^er, informed fliat as a deterrent the law has worked wonders,

and that a very wide evil which could not be previously dealt with (especially the
methods now^made illegal by paragraph 18) has died away. The effect which para-
graphs 17 and 18 have had are said to be the best justification for this law of June 7,
1909, the spirit of which was vehemently attacked even by such leading representa-
tives of the German industrial and commercial community as the Aeltesten der
Kaufmannschaft, Berlin.
On November 24, 1911, the Reichsgericht gave judgment in a case under paragraph

17, when it was held that it constituted an infringement of the law to supply a compet-
itor with a list of the tailors employed by the employee's firm; similarly it was held to
be an infringement of the law if an employee supplies a competing firm with a list

of his employer's customers.
On December 12, 1911, the Reichsgericht decided that the supply to a competing

firm by an employee of certain printed forms used in the business in which he was
employed was no infringement of the law, as the forms in question could not be held
to have constituted "business secrets" (par. 17). The same case decided that para-
graph 18 did not apply because the forms were accessible to the employee in the
ordinary course of his employment, and the words "in the course of business" used in

paragraph 18 of the law had previously been held not to include the relationship be-
tween employer and employee (par. 18).

Section IV. Practical Working of the Law.

As stated above, the law came into operation in October, 1909. Lawyers and mer-
chants agree that the period which has elapsed since is not long enough to enable a
definite opinion to be formed as to its working results. There was a diversity of opin-
ion as to its usefulness from the first; on the whole, so far, none have changed their
opinions.
Some thought, led by the Aeltesten der Berliner Kaufmannschaft, that the law con-

stituted an uncalled for interference with a trader's freedom of action and enterprise;

that the provisions were too paternal; and that, more especially the right of the supe-
rior administrative authority to interfere in the matter of sales, was a mistake, because
such authorities were notoriously devoid of any commercial savoir faire. This opin-
ion appears justified by the fact that the interests of individual trades were not con-
sidered by these superior authorities when fixing common dates, etc., of sales for the
industries of their administrative areas.

The following ace some of the criticisms which have come to my notice: The pro-

visions aiming at the evil of bribery are deemed unsatisfactory in their present form
by the large traders because the provisions do not go far enough. By the small traders

because they go too far.

The provisions attempting to prevent the restocking for the purposes of a sale are

resented by the wholesale trade, because its members may be held liable for such un-
fair practices indulged in by the retailers; while the retail trader has already discovered

ways and means of circumventing these provisions of the law.

Agaio, in those cases in which the police authorities or the public prosecutor is

entitled to intervene it has been found that too much is left to the initiative of those

filling these offices locally; some are deemed to interfere too frequently, others to in-

terfere too reluctantly. The public prosecutor is bound to interfere in the public

interest; yet private protection societies, constituted for the purpose of watching over

the fair apphcation of the law, have found it difficult to move the public prosecutor,

even when a particular society was unanimous that he should intervene in certain

cases.

The benefits expected from the general clause (par. 1) have not been_ fully

realized; the judges who are without any commercial training, hesitate to put it into

operation because, as pointed out above, the same law has directed their notice to

special offenses.

The severity of the possible fines is generally approved by the retail trade; but the

fact that some of the abuses are to be visited with imprisonment is resented, because

in certain cases the employer is held responsible for the act of his employee. On the

whole, the provisions of the law dealing with "sales" can probably, so far, boast the

most satisfactory results, though little can be found upon the subject in legal proceed-

ings and the legal press.

arbitration and conciliation committees.

As it had been found invidious and difficult for individual members in a particular

trade to take legal proceedings against a competitor who might be a personal acquain-

tance in the same station of hfe, local trade societies or committees of the chambers of
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commerce were formed to take up sucli cases. As a result most such offenses are now
settled out of court. The law has given those bodies, which jealously watch over
the interests of their members, an effective weapon; and the law, without being
brought into operation, thus helps them to keep competition within fail- and reasonable

bounds.
The Chamber of Commerce of Berlin was the first to appoint an "arbitration commit-

tee" from among its members in matters of "unfair competition," and its example
was soon followed by the Chambers of Commerce of Dusseldorf, Coblentz, Trier, and
other cities. The functions of these committees are described as enlightening the
masses of small traders upon the subject of the law, as educating them to a higher
standard of commercial morality, and as arbitrating among competitors in cases of sug-

gested infiingement.
The chambers of commerce and other ofiicial trade organizations as such have in

most cases declined to appoint from among their members committees for this purpose,
because, as pointed out by the chamber of retailers at Hamburg, such corporations

being parties to the actions they can not act as judges. However, in most cases these

corporations have at least agreed to appoint one of their members as an expert to

assist the conciliation committee. A translation of the rules for the constitution and
proceedings of the Dusseldorf Trade Conciliation Committee is appended, because its

scheme has been adopted as the model by most of the other trade conciliation commit-
tees throughout Germany (Appendix).
The Dusseldorf Conciliation Committee had between October 1910, and the end of

January, 1912, been asked to intervene in 32 cases under paragrai)hs 3 and 3 alone.

In 17 cases the matter was satisfactorily dealt with. The conciliation committees of

Prankfort-on-Oder, Hanau, and Munich, on the other hand, reported at the end of

the first year of their existence that they had had no occasion to take any action, either
underparagraphs 3 and 4 or under any others.

In February, 1912, the Chamber of Commerce of Detmold circularized the German
chambers of commerce to institute combined action for the collection of the names
of commodities now being advertised for sale under misleading designations (para-

graph 5). All chambers of commerce are to collect instances of "false designation
of merchandise," so that eventually sufiicient material be gathered together for the
proscription throughout Germany of definite cases of false trade designations now
generally in use. The Chamber of Commerce of Berlin had published such a list,

limited to textile goods, as long ago as June, 1910. With a final list generally approved,
says the Detmold Chamber, the task of trade conciliation committees under paragraphs
3 and 4 of the law will be greatly facilitated.

As evidence of the hesitation at first shown by the judicature in taking action on
the strength of any cases brought to its notice by the conciliation committees generally,
the resolution which the general meeting of the "Central Union of German Societies
tor Trade and Industry," Berlin, passed on October 24, 1911, is of considerable in-
terest:

"This general meeting sincerely regrets that, even with the more stringent law
against unfair competition now in operation, the judicature does not pay sufiicient
regard to the opinions expressed by the circles most concerned. The board of the
central union is, therefore, requested to draw the attention of the minister of jus-
tice to this shortcoming, since even the official explanation annexed to the law has
signified the initiative and the cooperation of the circles concerned as indispensable.
The experience so far gained with the new law has taught that the professional com-
mittees can the more easily dispense with public litigation the more their proceedings
are known to secure the support of the judicature."

It would appear that the memorandum handed to the minister of justice has already
had a certain effect upon the view since taken by the various courts.

THE PUBLIC PROSECUTOR.

_
Criminal proceedings are bjr virtue of paragraph 22 of the law taken on the initia-

tive of the public prosecutor in case of offenses against paragraphs 6, 7, 9, and 11 of
the law. In these cases the public prosecutor has no option in the matter, and as a
result a number of prosecutions have, since the passing of the law, constantly occu-
pied the various courts. Yet some cases even under these four paragraphs would
never come to the notice of the public prosecutor if his attention were not specially
called thereto. The Chamber of Commerce of Freiburg has, e. g., reported (1911) that
it had found itself compelled in certain special cases under paragraphs 7 and 9 to
draw the attention of the public prosecutor to instances of glanng abuses.

In all cases, however, where the public prosecutor has an option in the matter there
was at fijst a general disinclination to take up the cases, for the prosecution was only



TKUST LEGISLATION, 1489

too ready to declare that no public interests were involved and that the private indi-
viduals injured had their remedies under the law. Only in a few towns where the
trade conciliation committees took particular pains in preparing the briefs for the
public prosecutor less difficulty was experienced . In consequence of pressure brought
to bear from above, a change or opinion has gradually supervened. Even so, the num-
ber of prosecutions has not seriously increased, for most infringements are dealt with
in the first instance by the trade conciliation committees, and even if their effort*
fail and the cases have to be brought before the courts, the cases are proceeded with
civilly and not criminally, for the conciliation committees desire preeminently to
achieve locall-' a discontinuation of the illegal practice complained of (with posably
civil damages for the persons injured); but it is not deemed in the interest of the in-
dustrial communit as a whole to inflict upon the trade of the "country the slur of
frequent criminal prosecutions.

The position is somewhat different in the cases taken up by the Society for the
Prevention of Bribing. This is not a local but a national society, whose member-
ship includes others besides merchants (lawyers, etc.). The action of this society is

prompted by motives different from those of the local committees, and there is a
certain determination to invoke the help of the public prosecutor to put down the
evil.

PRACTICAL EXPERIENCES IlJ THE COURTS.

The penal provisions of the law were not at first frequently applied. Even to-day
their appUcatioii is comparatively rare—certainly in comparison to the number of
civil actions tried under the law. As pointed out at the bteglnning of this report, para-
graph 1 of the law is used to support perhaps 99 per cent of all actions taken undel"
the law ; this paragraph 1 gives no remedy by way of criminal procedure. Admittedly
criminal a,ction is most frequently taken under paragraphs 7,8,9 (dealing with sales),

paragraph 17 (betrayal of secrets), and paragraph 12 (bribery).

There is not necessarily any relation or connection between the award of civil

damages and the conviction with payment of penalties. The civil and criminal
actions are tried in different courts—^the cases in which damages are claimed by way
of criminal procedure (busse) are rare.

As to the quantum of the criminai and civil penalties the following general state-

ments may be made:
(a) The cases of imprisonment are exceedingly rare; they are practically limited to

cases under paragraph 17, viz, to cases where important trade secrets have been be-
trayed. Two such cases have been reported in the press. The case of imprisonment
mentioned above (p. 17) in connection with an offense of bribery was in so far an
exceptional case, as the court took a serious view of the fact that the employee
receiving the bribe had altered the cheaper tender submitted by a third party.

(6) The penalties imposed tend to be low. The criminal cases under the law of

1909 are tried by the schoffengericht, i. e., a judge, and schoffen (nonprofessional

judges). If the schoffen are noncommercial (e. g., artists, professional men, etc.) the
fines are lower; if they are commercial they are higher, for such a tribi nal is inclined

to take a more serioi s view of the offense committed. It is true a possibility of im-
posing heavier penalties than had been formerly the case was granted by the law
of 1909, the limit now being fixed at 5,000 marks, becai se it was thought that the
penalties which coi Id, untU then, be imposed were out of all proportion to the profits

made by sOme of the illegal practices, e. g., by illegal sales. If there has been no occa;

sion for applying heavier penalties since the passing of the new act the result is due trt

the fact that the prospect of imprisonment, which can be imposed with or in lieu ol

the penalties, has probably eradicated the worst abuses. A report from the Chambeif
of Commerce of Freiburg states that in several cases in which it nad invoked the assist-

ance of the public prosecutor "severe" penalties had been imposed; unfortunately^

no further details are given.

(c) The civil damages allowed under the law vary, but are, as a rule rule, slight.

The trade conciliation coramittees have practically thro- ghoiit limited the amount
of damages which they can allow; the amount where so limited does not, as a rule^

exceed 15 marks in each individual case.

As far as the courts are concerned, the quantum of damages allowed depends greatly

upon the constitution of the coi,rt which is called upon to try the case. In some
districts the cases are tried by the Amtsrichter (a professional ju dge of the lower order).

This class is proverbially devoid of " the practical knowledge of life," and the damages
which it grants under this law are perhaps best described as "nominal." In cases in

which the actions are tried by the Landgericht there is a better chance of substantial

damages, because these courts have a commercial section, in which practical indus-

trialists share the bench and they are better able to gauge the damage actually suffered.
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A case recently tried before the appeal court is characteristic as a criterion of the

amount of damages allowed. A combination of Munich brewers sued a Berlin brewery

for selling its beer as "Munich" beer, in a manner tending to deceive the public

concerning the true origin of the beer. As damages 5,000 marks were claimed.

Though the Berlin brewery circularized 28,790 caterers and public hoi ses and 400,000

private individuals for the purposes of offering the beer the labels and advertisements

of which were deceptive, and though the Berlin brewery had admittedly s cceeded

in selling its beer, the superior court allowed damages only to the extent 1,000 marks.

The Munich breweries were, however, declared entitled to damages to the extent of

300 marks for each case of infringement after the publication of the judgment (Feb.

2, 1912).

Appendix.

bulbs of the conciliation board for dealing with cases of unfair competition
(dusseldorf).

1. The object of the conciliation board is to elucidate and settle disputes in case'

of unfair competition, whether between persons engaged in commerce or industry or

wilii associations representing the interests of such persons, within the area of the

jurisdiction of the DuBseldori Chamber of Commerce.
2. The conciliation board shall consist of a president, two members and an official

of the chamber of commerce to act as assessors.

3. The president of the conciliation board, one member and six deputy members
shall be elected by the chamber of commerce, the second member and six further

deputy members by the retail trades committee of the chamber of commerce. In
case the president is unable to act, the oldest member present shall take his place.

4. When a complaint as to unfair competition has been preferred against a trader,

the president of the conciliation board shall at once inform him thereof and inquire

whether he will recognize the conciliation board as the competent tribunal to deal

with the matter. If such consent is not notified to the president within two days after

the dispatch of the inquiry, it shall be presumed that assent has been withheld.

5. By laying a complaint before the conciliation board the complainant relinquishes

the right of prosecuting the matter further before the ordinary courts. This right is

restored to the complainant by the refusal of the defendant to consent to pix>ceedinga

before the conciliation board.
6. Immediately after the defendant gives his consent to proceedings before the

conciliation board, the president shall summon a meeting for as early a date as

possible.

7. The president is only authorized to commence proceedings when he has ascer-

tained that the following conditions have been complied with:

(1) The complainant must have deposited his complaint in writing, have made a
definite application for decision to the board, have produced written evidence and fur-

nished an exact statement as to any further evidence he proposes to submit.

(2) Complainant and respondent must appear in person or be represented by another
trader holding written power of attorney.'

(5) Complainant and respondent must have signed documents showing:
(a) That they assent to the composition of the conciliation board and have no

objections to raise against any members as being prejr.diced;

(6) That whatever may be the result of the proceedings of the conciliation board,
they will not take proceedings before the ordinary courts in the case in question;

(c) That criminal proceedings will not be taken, or, if commenced, will be with-
drawn;

(d) That they will not publish the proceedings of the conciliation board or the
result thereof by printing or otherwise, or in any way assist in such publication;

(e) That they will recognize the decision of the conciliation board as a final arbitra-

tion award.
8. Complaints made by a trader, who in the opinion (Jf the board has at any time

contravened the stipulations of section 7, shall not be admitted to procedure.
9. The decision of the conciliation board may not go further than the application

made in writing, and, in addition, may only involve a fine not exceeding 250 marks,
payable to the funds of the chamber of commerce for use in conniption with payments
for popular lectures.

10. The question of the payment of the .costs of the proceedings, if any, shall be
decided by the conciliation board.

> The power of attorney must be stamped In accordance with law.
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H. The decision of the conciliation board shall be discuBsed and a^eed upon in
secret session; it shall be communicated in writing to each of the parties concerned.
A written statement of the reasons for the decision need not be given.

12. If several complaints are laid in respect of the same act, the conciliation board
shaU only take action when all the complainants join in taking action.

13. If, although a matter has been decided by the conciliation board, proceedings
in regard thereto are taken before the ordinary courts, the board may refund either
wholly or in part, if and so far as it thinks equitable, any fine which may have been
imposed and paid.

Interior Legislation. Germany. Law Against Unlawful Combination.

June 7, 1909,

We, William, by the grace of God, Emperor of Germany, King of Prussia, etc.,

order, in the name of the Empire and with the consent of the Federal Council of the
Reichstag, the following:

Section 1. Every person who, with the end of competition, commits any business
dealings contrary to good morals is liable to be enjoined from the commission of these
acts or liable in damages. (Not sure about the injunction; the word used is tech-
nical—"assignee.")

Sec. 2. Within the meaning of the present law the term "merchandise" includes
all agricultural products and those of trade and industrial interest generally. ("Pres-
tation " refers to such trades as dyeing, etc., and is probably a poor substitute for the
German word "leistungen.")

Sec. 3. Whoever in public announcements, or in communications destined to reach
a large number of persons, shall have furnished on matters relating to commerce—and
in particular on the nature, the origin, the mode of manufacture, or the price of mer-
chandise, or any industrial trade activity, the mode of acquisition of merchandise or

the source from which they come, on the possession of awards, or the cause or the nature
of a sale, or of a quantitj of stock in hand—false statements, and in such a manner as

to give an ofter a particularly advantageous appearance, shall be enjoined from con-
tinuing the use of such false statements.

Sec. 4. Whoever, with the purpose of giving an ofler a particularly adyantageous

'

appearance, shall make in public announcements, or- in communications destined to

reach a large number of persons, statements knowingly false, and such as would lead to

error in connection with matters relating to commerce—regarding business matters,

and in particular to the nature, the origin, the mode of manufacture, or the price of

merchandise or industrial activity, to the mode of acquisition of merchandise or the
source from which it comes, the possession of any awards, the cause or nature of any
sale, to the quantity of stock in hand—shall be punished by imprisonment of the
maximum of one year or a fine of a maximum of 5,000 marks, or by either of these
penalties.

When the false statements mentioned in the preceding paragraph come from an
employee or agent of an enterprise, the proprietor or director of that last is punish-
able concurrently with the said employee or agent, provided he had knowledge, of

the act.

Sec. 5. The provisions of sections 3 and 4 are not applicable to the use of names
employed in business dealings to designate certain merchandise or industrial activi-

ties which do not indicate the origin of these last.

The pictorial representations and other arrangements destined and liable to take
the place of such statements should be included in the provisions mentioned in

sections 3 and 4 and subject to their penalties.

Sec. 6. If in public announcements or communications destined to reach a large

number of persons one publishes the sale of merchandise coming from a bankrupt
stock, but no longer forming a part thereof, he is forbidden to mention in any manner
whatsoever that the said merchandise comes from a bankrupt stock.

Any infringement of this mandate shall be punished by a fine of 150 marks in the

maximum or by imprisonment.
Sec. 7. Whoever in public announcements or communications destined to reach

a large number of perscJns publishes the sale of merchandise, qualifying it as a ligui-

dation, must indicate in the announcement the cause which gave rise to the liquida-

tion. . .

After having heard industrial representations and competent commercial repre-

S' ntations the superior administrative authority may prescribe that, before proceed-
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ing to the announcement of certain lic[uidations of a private nature, one may declare
to the administration indicated by it (the superior administrative authority) the
cause of the liquidation and the time when it shall commence, giving a list of the
merchandise to be liquidated. Everybody shall have an opportunity to know the
contents of these lists.

Sec. 8. Whoever after having announced a liquidation puts merchandise on sale

solely in view of this liquidation is liable to imprisonment for one year and a fine of

5,000 marks in the maximum, or either of these penalties.

Sec. 9. Every other announcement for the sale ot merchandise, due to retirement
from buaness, the withdrawal from sale of a certain article, or the liquidation of a cer-

tain amount of merchandise placed in store, shall be under the same rule as to liquida-

tion as shown in section 7, paragraph 2, and in section 8.

Liquidations for the purpose of^ seasonal change, or for the purpose of inventory,
which are so designated in the announcement, and which are according to custiom in
the ordinary course of commerce, are not subject to the rules of sections 7 and 8. A
superior administrative authority may, after having heard industrial and competent
commercial representations, make statements relative to the number, the time, and
the duration of the usual liquidations for seasonal change or for inventory.

Sec. 10. The following are punishable by fine of a maximum of 150 marks or by
imprisonment

:

1. Whoever, contrary to the rules of section 7, paragraph 1, n^lects to indicate in

the announcements of the liquidation, the cause which gave rise to that last.

2. Whoever acts contrary to the rules arising by virtue of section 7, paragraph 2, Or

who, in complying with the provisions of that section, furnishes inexact statements.

3. Whoever acts contrary to the rules prescribed by the supierior administrative

authority by virtue of section 9, paragraph 2, sentence 2.

Sec. 11. it may be decided by resolution of the federal council that certain mer-
chandise can not be sold or put on sale in commerce except in conformity with certain

units of number, dimensions, or weight, or except they are marked on the package
with the number, dimension, or weight, as well as the place of origin or production of

the merchandise.
In connection with the retail business of beer, it may be resolved that the bottles

or jugs have their contents marked on them, regulating convenient limits for tolerated

errors.

The resolutions made in this regard by the council (federal) shall be published in the
Bulletin des Lois de I'Empire, and be submitted to the Reichstag immediately or at

its next meeting.
Infringements of the resolutions by the federal council shall be punished by a fine

of 150 marks at the maximum or by imprisonment.
Sec. 12. ^\Tioever in the course of business or in the end of competition offers,

promises, or accords to an employee or mandatory of an enterprise presents or other
advantages, for the purpose of obtaining for himself or for a third person, thanks through
the unfair operations of the said employee or mandatory, a preference in the obtaining
of merchandise or industrial markets is punishable by imprisonment for a year and a
fine of 5,000 marks or either of these penalties, unless some graver penalties are appU-
cable by virtue of other legal provisions.

Ihe same penalty is applicable to the clerk or mandatory of an enterprise who in

business exacts, causes a promise of to be made to nimself , or accepts presents or other
advantages (to procure for third persons), thanks to his unfair operations, a (treatment
of) preference over another in obtaining merchandise or industrial markets.
The judgment shall provide that the thing received or its value be confiscated tor

the profit of the State.

Sec. 13. In the cases provided for in sections 1 and 3, the action for prohibition
of the unlawful acts may be brought by any industrial who manufactures or puts in
commercial circulation merchandise or prestations, either identical or an^ogous,
or by associations for the protection of industrial interests in so far as these associations

are permitted to commence civil suits. The above said industrials and associations

may equally bring actions to have restrained the acts committed by persons in violation
of sections 6, 8, 10, 11 and 12 of the present law.
The following are liable in damages caused for their delict:

1. Whoever in the case provided for in section 3 had knowledge or was chargeable
with knowledge of the falsity of statements furnished by him. One can not bring

the action for damages against the editors, printers, or propagators of printed periodi-

cals, unless they know the falsity of the statements in issue.

2. Whoever has intentionally or negligently infringed the provisions of sections 6,

8, 10, 11, and 12 of the present law.
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If, in an enterprise, an employee or mandatory commits acta which are illicit in
the terms of sections 1, 3, 6, 8, 10, 11, and 12 of the present law, the action to restrain
the unlawful acts may be also brought against the proprietor of the enterprise.

Sec. 14. Whoever with the purprse of competition expresses himself concerning
or mentions facts regarding the establishment (Erwerbsgeschaft) of a third person, or
about the person of the proprietor or director of the establishment which are calculated
to injure the business or the credit of its proprietor, must make good the damage to

the injured party, in so far as he can not prove the truth of his assertions. The •in-

jured party may also bring an action against thim to enjoin him from repeating or
spreading the affirmations in question.

If it is a matter of confidential communications, and if one who has made or received
the communication has a justifiable interest in the same, the action to enjoin may
only be commenced when the facts mentioned or spread are contrary to the truth.
The action for damages in such a case can only be brought when the author of the
communication knows or ought to have known the falsity of the facts asserted.
The regulation contained in section 13, praragraph 3, is applicable by analogy to

the cases provided in the present section.
Sec. 15. Whoever expresses himself concerning and speaks of the establishment of

a third person, or the person of the proprietor or of the director of that establishment,
or about the merchandise or industrial activities of a third person, knowing that they
are false, or makes false statements likely to injure the busmess shall be punished by
imprisonment for a year and a fine of 5,000 marks in the maximum, or by either of these
penalties.

When the statements mentioned in the preceding section have been made or spread
by an employee or mandatory of an establishment, the proprietor of that last ispun-
idiable concurrently with his employee or mandatory, if he had knowledge of the
unlawful, act which was being committed.

Sec. 16. Whoever in business makes use of a name, firm name, or private designation
of an establishment or of an industrial enterprise or of a print, in such a way as to

create a confusion with the name, the firm name or tte, private designation of which a
third person makes legitimate use, may be sued by that person and enjoined from such
usage. He who has rendered himself liable to such an action must make reparation
in damages to the injured party, if he knew or ought to have known that such wrongful
abusive usage was calculated to create confusion.
The signs and all other matters destined to distinguish one establishment from

another, which in the , are considered as a distmctive sign of that establish-

ment, are included under the term "private designation of an establishment." The
present regulations are not applicable to the,marks of rderchandise and the condition
of products. (Sees. 1 and 15 of the law of May 22, 1894, on marks of merchandise,
Bill. d. lois de I'Emp., p. 441.)

Thp regulation contained in section 13, paragraph 3, is applicable to the cases

mentioned in the present article.

Sec. 17. Every employee, workman, or apprentice of an enterprise, who, in the
purpose of competition or with the purpose of harming a proprietor of an enterprise,

has confided to a third person, during the legal duration of his engagement, commercial
or industrial secrets which have been confided to him, or which otherwise have come
to his knowledge, due to bis employment, is punishable by imprisonment for one
year and a fine of 5,000 marks or either of these penalties.

(Whoever illicitly exploits or communicates to others, with the purpose of compe-
tition, commercial or industrial secrets knowledge of which he has obtained in one of

tie manners indicated in, the proceeding paragraph, or by an act contrary to law or

gbqd customs, for which he would be rendered guilty, is punishable with the same
punishment.

Sec. 18. Whoever illicitly utilizes or coinmunicates to other models, prescripti^ong

of a technical nature, and in particular designs, models, patterns, cuts, and receipts

which are confided to him in the course of busines's, is punishable by imprisonment
for one year and fine of 5,000 marks, or either of these penalties.

Sec. 19. Infringements of the provisions of sections 17 and 18 also make the delin-

quent liable in damages. If there are several delinquents, they are liable as joint

debtors.
Sec. 20. Whoever, with the purpose of competition, excites others to commit an

act in contravention of section 17, paragraph 1, or of section 18, is punishable by
imprisonment for nine months and a fine of 2,000 marks in the maximum, or either of

these penalties.

Sec. 21. The actions to restrain unlawful acts or for damages provided in the present

law, are filable only within six months from the moment the injured party has had
knowledge of the unlawful act, and of the person of the delinquent, or independ-

ently of that, in three years counting from the date when the act was committed.
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As far as concerns actions for damages, the period of prescription does not conunence
to run before the date when the damage was caused.

Sec. 22. Except in the cases provided in sections 6, 10, and 11, penal prosecution
only takes place upon complaint. In the cases provided in sections 4, 8, and 12, each
of the industrials and association mentioned in the first paragraph of section 13 has
the right to bring complaint.
Every complaint may be withdrawn by its author.

Acts which are punishable and prosecution of which is only allowed upon com-
plahit may be prosecuted in a private action by anyone having a right to complain
without his having to go first to the public minister. The latter will only institute

a public action when the public interest demands it.

The "echevin" tribunals (sort of aldermen) are competent to pronounce upon
prosecutions by private action.

Sec. 23. If a condemnation is pronounced in one of the cases provided in sections 1,

6, 8, or 12, it may be ordered that the condemnation be published at the expense of

the delinquent.
If a condemnation is pronounced in one of the cases provided in section 15, the in-

jured party must also be allowed the right to publish, within a certain supplementary
time, the condemnation at the expense of the condemned.
In case of acquittal, the tribunal shall at the demand of the accused order the pub-

lication of the acquittal; the expenses relating thereto shall be supported by the
treasury of the State, if they have not been charged up to the denunciator or author

of the private action.

If by virtue of one of the provisions of the present law an action has been com-
menced to enjoin unlawful acts, the judgment shall accord to the winning party the
right to publish, within a certain supplementary time, the decree of the judgment
at the expense of the losing party.

The mode of publication shall be fixed by the judgment.
Sec. 24. The tribunal of the department in which the defendant possesses his in-

dustrial establishment, or in default of that, his domicil, has exclusive jurisdiction

of actions brought by virtue of the present law. The tribunal of the place where the

defendant resides in the country or It he has no such residence, the tribunsEl of the

department in which the illegal act was committed has exclusive jurisdiction of

persons who possess no industrial establishment nor domicil in the country.
Sec. 25. To guarantee the right, mentioned in the present law, of obtaining in-

junction of unlawful acts, provisional orders may be rendered even in the cases where
the conditions provided in sections 935 and 940 oif the Code of Civil Procedure have not

been fulfilled. The tribunal of the district (Amtsgericht) in the department in which
the act which justifies the demand was committed is competent to give such an order;

the provisions of section 842 of the Code of Civil Procedure are otherwise applicable.

Sec. 26. Besides the penalty prescribed by virtue of the present law, the injured

party may demand that the offender be condemned to pay him a further penalty
(Busse) the maximum of which is 10,000 marks. The persons condemned to the pay-
ment of this penalty are liable as joint debtors. The allowance of a further penalty
excludes all other demand for indemnity.

Sec. 27. The civil process (proces) in which a claim is brought, by action (action)

on the provisions of the present law, should, as far as the Landgerichte (superior

tribunals of a province or county) have jurisdiction in first instance, before the parts

of these courts which have charge of commercial business.

In the civil "proces" in which a claim founded on the provisions of the present
law is formulated hj means of an " action " or of an " exception " the dehberations and
t he decision in last instance, within the meaning of section 8 of the law introducing the
law on judiciary organization, are within the jurisdiction of the tribunal of the Empire.
Sec 28. One who does not possess a principal establishment in Germany can only

invoke the protection accorded by virtue of the present law by a publication inserted
in the Bulletin des Lois de I'Empire establishing that German industries enjoy an
analogous protection in the country where the principal establishment is situated.

Sec. 29. The central authority of each of the Confederated States shall determine,
within its territory, what authorities shall be considered as constituting the superior
administrative authority witMn the sense of the present law.

Sec. 30. The present law shall take effect on the 1st of October, 1909. At this

moment the law of the 27th of May, 1896, for the repression of unfair competition
(Bull, des' Lois de I'Emp., p. 145) shall cease to have force.

In faith of which we nave signed with our own hand, and affixed the Imperial seal.

Given at the Nouveau Palais, 7th of June, 1909.

[l. S.] GtJILLATJMB.
Von Bethmann-Hollweg.
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Law (No., 137). About Penalties for Using Incorrect Designation op
Merchandise, Etc.

(Approved by H. M. King Cliristian X., June 8, 1912.]

Section 1. The party who sells merchandise, or offers merchandise for sale, must not
place upon such goods, upon their labels or wrappers, on signs relating thereto, or

upon billheads, invoices, and other business literature, designations which

—

(1)_ Either contain an incorrect statement regarding the place (or country) of pro-
duction of said merchandise, their brand, material, method of manufacturing, or, at

least, are of such a character aa to create an erroneous presumption in any of these

respects; or

(2) Are calculated to give the purchasers the impression that all the various brands
carried by the firm originate in the same place (or country) of production, or have been
manufactured according to identical methods, although this is only partly the case; or

(3) Erroneously state that the goods have been awarded exhibition honors,^ or have
been recommended by authorities, or have obtained patent protection still in force.

Violations are punished by fines of not less than 50, nor more than 2,000 kroner.

Under aggravating circumstances, especially in case of frequent repetitions, the
punishment may be increased to six months' ordinary imprisonment.

Furthermore, the defendant shall, if the incorrectly designated goods are still in his

possession or at his disposal, be ordered by the judgment rendered to correct the
incorrect designation or, if the goods have not been manufactured in this country,
export said goods from the country, if he so prefers.

Sec. 2. If the incorrect designations of goods are published by advertisements in the
press, by handbills, or by particularly conspicuous signs, such advertising will be
considered an a^ravating circumstance.
Sec 3. Designations that contain an incorrect statement as to the place of pro-

duction of the goods (incorrect name of the place) are not liable to the penalties afore-

mentioned when the designation in question, according to general views or to usage
in the trade, indicates the brand or the method of manufacturing the goods and the
like, but not the place of production.
Where the interest of public justice makes it desirable, a royal proclamation shall

stipulate that certain designations are to be excepted from this rule. Violation of

such proclamation is to be punished 'as mentioned in section 1.

Designations consisting of statements as to currency, measure, and weight will not
be considered statements regarding the _place of production of the goods. That
another language than that of the country m which die goods have been produced, or

whence they have been imported, is being used, does not in itself constitute an incor-

rect designation, but the decision in this respect is contingent upon the contents and
the external form of the designation.

A designation which in itself is to be considered an incorrect statement regarding

the place of production of the goods shall not be so considered when a plain and tan-

gible additional statement, giving information as to the actual place of production,

has been made.
Sec. 4. In this coimtry it is forbidden to sell, or offer for sale, goods upon which or

upon whose labels or wrappers has been placed the led cross in white field described

in the Geneva Convention of July 6, 1906, of Announcement No. 174 of July 24, 1907,

as an emblem and badge of the sanitary service of the army; this emblem has been
formed by exchanging the colors of the arms of the Swiss Federation; it is likewise

forbidden to use Ihe designation "Red Cross," "Geneva Cross," or other designation

or names having the significance of this emblem.
Violations of this rule are punishable by fines not more than 100 kroner.

The party who, without permission, uses the said emblem, designation, or name
upon signs, in advertisements, on billheads, invoices, and other business literature

is liable to the same penalty.
Sec. 5. If a stock belonging to a bankrupt or compromise estate or to an estate of

a deceased person is being sold, no other goods may be added, provided that the sale

takes place for the purpose of dissolving the business. A list of the goods, attested

to by the executors of the estate, must be submitted_ to the local pohce authorities

before the beginning of the sale, and is subject to the inspection of the officers or their

authorized representatives of those local cotnmercial and industrial associations which,

according to the judgment of the authorities, are rightfully interested in such inspec-

tion.

At a sale of merchandise, lots that have been purchased from bankrupt or compro-

mise estates or from the estate of a deceased person, it is forbidden to refer in adver-
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tisements, announcements, etc., to the fact that the articles originated in such estate,

provided that the sale comprises other articles than those originating in the estate.

Sec. 6. If a sale is to take place for the purpose of disposing of damaged goods, or
for other alleged reasons, such as going out of business, removal, etc., a duly attested
spenified invoice is to be submitted to the local police authorities before the begin-
ning of the sale, and this invoice is subject to inspection in the manner aforementioned
in section 5. Thereafter no goods must be added to the sale.

Sec. 7. No merchant is permitted to hold more than two annual season sales, and
none of these may last more than a month.
Exceptions may, however, be granted, according to circumstances, by the local

police authorities.

Sec. 8. At auctions, where the sales articles belong to various estates or persons
mentioned by name, the announcements and catalogues must plainly indicate to

which estate or person the sales articles belong or have belonged.
If the sales articles have been manufactured or obtained for the purpose of being

sold at auction, it must be expressly announced whether they are sold on account of

the party demanding the auction, or of some one else.

Sec. 9. Violations of the rules contained in sections 5-8 are furnished by fuie3 of

not more than 600 kroner.
Sec. 10. In commercial relations it is forbidden everyone to use a name, firm,

business emblem, etc!, belonging to some other party; it is likewise forbidden (x) use

legitimate designations in a way calculated to cause confusion with legitimate desig-

nations carried by another business house.
Violations are punished by fines of not more than 600 kroner.

Sec. 11. The party who m order to attract another party's customer circulates

erroneous rumors about the business of said other party, of such a character as to be
damaging to the business, whether the rumors concern the owner of the busine^. Jus

goods, or rather factors related to the business, is to be fined not more than 4,000 kroner,
the punishment being, under aggravating circumstances, ordinary imprisonment for

not more than six months.
Sec. 12. The party who, either intentionally or by gross carelessne,^, circulates or

uses information about business secrets acquired in the course of confidential rdations
»9 per contract, is to be fined not more than 4,000 kroner; the punishment being, under
aggravating circumstances, ordinary imprisonment for not more than 6 months.

Sec. 13. In the retail trade, the so-called "good measure" is forbidden, provided
that it does not exist in accordance with custom and usage, and that it consists of

mere trifles which have no intention of attracting other merchant's customers.
Violations are punished by fines of not more than 100 kroner.

It Ls also forbidden to sell or offer for sale goods in original wrappers from producers
or jobbers, upon which their fixed prices tor the retail trade have been indicated, at

a lower price, unless the sale is of the kind mentioned in sectibn 6, or unless the
permission of the producer or jobber, or other sanction equal thereto, has been granted.

Violations may, according to circumstances, be punished by fines of not more than
2,000 kroner.

Sec. 14. The minister of commerce and navigation is authorized to stipulate, in
conjunction with the chief organizations of Danish commerce, industry, and trade,

that certain articles in the retail sale may be sold or offered for sale only in pre-

scribed unities in number, measure, and weight, or with an indication, placed upon
the article or its wrapper, of number, measure, and weight, and a statement as to

the place of the article's production.
Violations are punished by fines of not more than 600 kroner.
Sec. 1.5. Where violations of the rules of this law have taken place, and any indi-

vidual person or business has suffered thereby, the courts are, while prosecuting
the case originating in the violations, warranted in awardii^ an indemnity of not
more than 1,000 kroner to the person or business injured, without regard to the fact

that proof as to the extent of the damage can not be produced. During the prosecu-
tion demands as to fines by agreement may also be made. In such a case the fine

agreed to will be considered indemnity.
Sec. 16. Prosecution is undertaken by the Government for violations of the laws

section 3, part 2; sections 4 and 14. Violations of the laws section 1, of sections 2, 5,

6, 7, 8, and 13 are prosecuted either upon demand of the directly injured party or

upon petition from the chief organizations mentioned in section 13 in the various
parts of the country authorized by the minister of commerce and navigation for the
promotion of business interests. Said organizations are also warranted in issuing

injunction.? against the violation simultaneously with reporting guch violation. This
injunction will be treated according to ordinary rules of justice.
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The party who considers himself directly injured (for instance, by purchase oi

goods incorrectly designated, and sold with the incorrect designation), is, during the

prosecution, entitled to recover damages.
Violations of the laws sections lOj 11, and 12 are prosecuted by the injured partj;.

The cases are treated like municipal court cases, in Copenhagen, before the mari-

time and commerce court.

Sec. 17. This law, whose rules of penalties are to be applied only where harder
punishment has not been provided for by other regulations, goes into effect October

At the same time law No. 70 of April 27, 1894, is repealed.
By royal proclamation the Government is authorized to enforce this law in the

Faroe Islands with such modifications as may be practical.

Sec. 18. This law is to be submitted for revision to the ordinary session of the

Rigsdag in the year 1916 at the latest.

(Thereupon at 5.35 o'clock p. m., the committee adjourned until

10.30 o'clock a. m., on Friday, March 13, 1914.)
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TRUST LEGISLATION.

Serial 7, Part 30.

Committee on the Judiciary,
House of Representatives,

Friday, March 6, 1914.

The committee met at 10.30 o'clock a. m., Hon. Henry D. Claytou
(chainnan) presiding.
The Chairman. We have quite a number of gentlemen here to-day

to be heard, and as our time is somewhat limited I will ask them to
be as brief as possible and to come directly to the discussion of the
tentative bills which are pending before the committee.
The first speaker on the hst is Mr. F. P. Fish, of Boston, Mass.
You may proceed, Mr. Fish, and without in the least desiring to

suggest the line of your argument or anything of that sort, I desire
to again call your attention to the fact that we have this large num-
ber of gentlemen here to-day to be heard, and they would all like to
get away to-day. I will ask you to make your statement as concise
as possible.

STATEMENT OF F. P. FISH, ESQ., OF BOSTON, MASS.

Mr. Fish. Mr. Chairman and gentlemen of the committee, when a
man goes on a stand in court to express opinions he qualifies himself,

and as I propose to express opinions, and as I do not happen to be
known to the committee, I would Uke to say a word as to why I

think that I am justified in trespassing upon the time of this com-
mittee.

74414r-V0L2—14 ^28 1490
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Thirty-five years ago I began to p-actice law. Almost imme-
diately I drifted into tne patent law. From that time to this I have
been in close touch with many of the varied industries in this country.

I have had occasion to find out their methods of doing business; I

have had occasion to watch their growth and development, and 1

know something about their factory methods and their selling meth-
ods. During ^1 that time I have endeavored to observe and to

think about the great questions which are before you at this time.

Thirty-five years ago we were just about at the beginning of what
may be said to be the era of modern business developrnent. I think

that the date of the beginning of modern times in the industries was
about 1868, the time of the completion of the Union Pacific Railroad.

I propose to talk to you as a citizen, and I shall avoid absolutely

everythmg that touches my professional relations or my obligations

as a lawyer, and for that reason I shall say nothing on the subject of

patents, that has been touched upon during these hearings, except
one thing, and that is that I am firmly convinced that the patent sys-

te m of the United States is our mainstay, and almost our only main-
stay, against an innumerable number of influences which adyersely

affect our industrial aevelopment and our industrial prosperity. I

urge you to give full consideration to that question before injecting

into this situation any attempt to modify the substance of the patent
law. That requires special investigation. I have prepared an inad-

equate pamphlet whicn sets out at some length my views on that sub-
ject. That pamphlet has been printed by the Senate, and I wish it

were possible for Members of Congress to read it in order to under-
stand thoroughly what I mean by that proposition.

I want to say just a word first with reference to the record of the
proceedings before this committee, which I have read hastily, to be
sure, but with the greatest possible interest. Some things in that
record are striking. One is the very great patience of your committee
and the interest which the members of the committee have taken in

the great questions before you. I shall tax the patience of the com-
mittee to-day, if I may, by the general way in which I am going to

deal with the subject, but I regard it as distinctly worth while to

review the underlying principles of the situation.

Another thing has been impressed upon me by the reading of this

record, and that is the very large number of cases in which those who
come before this committee in favor of this legislation are obviously
influenced purely by selfish considerations of their own affairs and
sometimes evidently by a supposed grievance. That is an inevitable
difficulty in such a situation; but the committee will undoubtedly be
on its guard and recognize where a specific case is put before you that
there may be another side to it, and that at any rate general legisla-

tion should not be based on an isolated case.

Most of all, I have been impressed by the tremendous complexity
of the problems with which the committee is dealing.'

Morpover, it seems to me that these proposed biUs are all aimed at

a situation that is not shown to exist now to anything like the extent
to which it did at the time there was a public clamor for legislation

of this character. If it does not now exist, such legislation may not
be required, particularly if it can be shown that it will disorganize
our industries.
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I can not help feeling that the committee should carefully consider
whether at the present time there is, to anything hke the extent
there was 10 years ago, the occasion for drastic legislation of this
character.

Now, gentlemen, to justify my suggestion as to the existing situ-
ation, I must go back almost to the fundamentals. I have nothing
to say in hostility to the Sherman antitrust law as a law, but I do
ask the committee to consider whether at the present moment it

should be touched or amended by way of strengthening it to meet
conditions that I do not think exist to a harmful extent in this
country to-day. I beheve that conditions as to trade relations have
changed, conditions as to alleged monopohes have changed, and
conditions as to unfair practices such as may have existed and
undoubtedly did exist have largely changed, so that the committee
might well ask whether at the present time there is any occasion
for legislation of this sort.

The general proposition I want to advance
Mr. Volstead. Do you mean to say that the present law is suffi-

cient to deal with those matters ?

Mr. Fish. I think the present law needs clearing up in just one
particular and nothing else. And that particular is this:

All these methods of business which are the subject of attack,

those methods which have led to alleged monopoUes—and at the
present time there is hardly any such thmg as an offensive monopoly
m my judgment—those that have led to restraints of trade that
may justly be complained of, are, as has been said so many times
to this committee, the results of an inevitable, necessary, and auto-
matic growth due to the conditions of the day.

They are here because a generation or so ago there came up^n
the industries the necessity for dealing with a radically new set of

conditions brought about by the new methods of transportation

and the scientific achievements and inventions of our time, and they
are here because men found no other way to deal with the problem.
Up to this time these methods that have been open to criticism,

and very likely justly, were chiefly those of big business.

To-day I see indications that small business also is to be dealt

with in something of the same hostile fashion, and I would hke to

ask the committee to give full weight to the consideration that

it is very dangerous to attempt by legislation to change established

methods of business. We should not try to do it unless we have
studied the subject from the ground up in aU its aspects and know
that we are right.

I beheve that the Sherman antitrust law as construed by the

courts at the present time, while I am not sure it has done much
of any good, reflects a phase of public sentiment that has brought
about improved conditions. Our business methods have been
improved rather as a result of a sound pubUc sentiment than by the

enforcement of the law.

This cominittee is dealing with the most serious problem ever put

before a legislative body.
The Chairman. We reahze that.

Mr. Nelson. What is your immediate thesis?

Mr. Fish. My immediate thesis is this, that after all the most
serious element of our business situation to-day is the tendency to-
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ward extravagant and destructive competition; that business men
have instinctively tried to meet this evil, and in doing so have,
through want of adequate experience, fallen into ways that were not
consistent with the public interest; that public sentiment revolted
against these methods, a phase of that revolt being reflected in the
Sherman law; that wrongly construed that law would have been
capable of bringing about the utmost harm, because it would have
prevented perfectly legitimate ways of correcting the evils of unfair

and destructive competition; that as it now stands, as construed by
the courts, the good in it may be saved and its harmful tendencies

eliminated; that if any legislation is wise, it is legislation that will

make it clear that the Sherman law does not embarrass large enter-

Srises so that they can not develop and work on normal and sound
nes nor forbid in business, large and small, a great number of acts,

straightforward and honorable in themselves and really in the pubhc
interest, because restraint of trade, not unreasonable or harnuul, is

involved in them; that many of the bills before this committee, if

they became law, would force upon the Sherman law a construction

that would embarrass business large and small to an extent that
might be most detrimental to the public interest and establish a

purely arbitrary and artificial rule as to acts in restraint of trade

that would be distinctly unreasonable and harmful; that some of

these bills, by reason of their vagueness and the general language
employed, go far beyond any alleged evils and would make
unlawful many common ordinary practices of a great number of

small enterprises as well as of the comparatively few large business

units of the country, which have always prevailed and wmch no one
regards as objectionable; that the variety of business methods is

infinite and the language of a bill which is only intended to meet
some specific evil method may prove to extend so far as to forbid

practices to which no one objects; and that in view of the complica-
tion of the situation, nothing should be done by way of legislation

unless, first, it is clear that some evil now exists, not occasional or

sporadic, but so general and so substantial that it must be checked,
and unless, second, it is also clear that the consequences of the legis-

lation will not be to unsettle and disturb business to the great detri-

ment of the pubUc. I should like to see the whole matter thoroughly
studied by a strong commission before there is further legislation.

The whole matter is so complicated and the present situation so
delicate that, in my opinion, any new legislation may well be ill-

advised; nor do I think any necessary at the present time.
Mr. Nelson. Then your advice is to do nothing ?

Mr. Fish. My advice is to do nothing, althou^, if anything were
to be done, I should hke to have the Sherman law amended so that
it would clearly mean what the Supreme Court, as I understand it,

construes it as meaning, which is, to quote from the Australian law
(which was based upon our Sherman law) that no agreement iu

restraint of trade is unlawful and punishable unless it is to "the
detriment of the public." I beUeve that many acts that may be
said to be "in restraint of trade" are fair and honorable and dis-

tinctly in the public interest. There should be no law ae;ainst such
acts and the public should know that they are not prohibited.
Sound and reasonable cooperation has always been of advantage

in all human efforts. It has from the beginning been continuously
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practiced in business. As never before, cooperation is a definite
feature of all activities of the present time. All cooperation involves

i^^f^w^"^^^^^® ^^^ agreements. I believe that it should not be un-

T ^i?
workmen to cooperate to better their condition, although

I abhor many of the methods employed by them and think that such
methods should be checked by law. I believe that farmers and
tobaeco growers should have the right to cooperate to secure reason-
able and proper prices for their products but, of course, not on lines
that are immoral or contrary to principles of fairness in trade. In
like manner I beUeve that it is perfectly proper for retailers, whole-
salers, and manufacturers to have trade understandings provided
that they are not contrary to sound morals. In every one of these
cases, the right to such cooperation and to make such agreements
might well be qualified by the proposition of the Australian law that
cooperation in all its aspects must not be to the "detriment of the
public," taking into account the interests of the whole community
and every portion of it.

It is sometimes suggested that some of the classes above named
should be excepted from the Sherman law and other laws of like
character. Any such exception or discrimination seems to me
absolutely wrong. If any class in the community is to be burdened
by restrictions against what might well seem to be normal and proper
efforts for self-protection, all should be burdened in the same way.
My contention is that all should be free within the limits of the pubhc
interest and right action.

There seems to me to be a most serious danger that the bills which
are before the committee, because of their general character and the
extent to which they go in declaring illegal many usual business
practices which are ordinarily employed and which seem quite
unobjectionable might, if they were enacted, demorahze business,

large and small, and bring into the situation such difficulties and
uncertainties as to cause great harm.

I believe to-day that the efficiency of those who handle large busi-
ness is greatly reduced because of the cloud hanging over them on
account of the fear of a more drastic interpretation of the existing

law and of this proposed legislation, and that we are suffering, as a
Nation, for that reason.

If any substantial portion of the proposed legislation is passed,
the small man will suffer just as much as the large man, and a con-
dition of demoralization may follow which will be of the most serious

character.

Take, for instance, this matter of definitions in the definitions bill.

Almost for the first time there is in this bill talk about "restraint of

competition" instead of "restraint of trade." "Restraint of trade"
has a legal meaning, and the Supreme Court has now construed the
phrase. If that construction is left or made clear there will be the
opportunity for flexibility that is absolutely necessary. All restraint

of trade will not be forbidden, but, on the contrary, as I think should

be the situation, it would be permitted, when reasonable, as the only
way to destroy cut-throat competition. This bill as drawn is most
rigid. There is no proof that its extreme positions are necessary.

It would surely demoralize business and do great harm.
Take the next bill, the trade-relations bill; I think it might well be

entitled "A bill to stifle legitimate competition," for that seems to be
the scope of it.
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I want competition of the natural kind, where every competitor is

free to try to get the better of others in the same business by exer-

cising intelligence, skill, and ingenuity in finding out how to improve
the quality of his goods, to reduce their cost, and to market them to

the best advantage. This trade-relations bUl will interfere with this

kind of legitimate competition. Quite consistent with this freedom
of competition which this bUl would stifle would be a recognition

which 1 think should be in the law, that the tendency to cutthroat

competition, which is ruinous to business and destructive to national

prosperity and to the interests of wage earners, consumers, and every-

one, might lawfully be checked by such understandings as to what is

fair and decent as have always existed and exist to-day among pro-

fessional men, tradesmen, workmen, and all other classes in the com-
munity, that charges made for services and for goods should, generally

speaking, not be on a cutthroat basis; that they should be such as to

give a proper return and allow a proper return to competitors. FuU
competition on the merits should oe encouraged in every way._ Cut-
throat competition should not be encouraged. It should be discour-

aged. If it exists and reasonable agreements among business men
are essential that it may not run riot, such agreements should be

Eermitted, for they will not operate to the detriment of the public,

ut to its interest.

In modern business there is a great tendency to overproduction,
which is a public calamity, for it means waste and the manufacture of

goods for which there is no legitimate market; proper and reasonable
agreements to steady production and thus prevent extravagance and
loss, with a reduction of wages and a high cost of living as inevitable

incidents, should be encouraged rather than forbidden.
Mr. Nelson. You want trade agreements?
Mr. Fish. I want the opportunity for proper trade agreements.

They can be defined in such a way that there would be no insuperable
difficulty in determining what was proper. The definition should be

feneral and not undertake to go into details. Competition could then
e promoted on sound lines, and if there is once introduced into this

situation the element of flexibility you will find all business men
responding to the conditions and inchned to obey the law instinc-

tively. As it is to-day, they can not obey the law without what seems
to them an arbitrary and unreasonable departure from natural and
at the same time honorable ways of doing business, the necessity of

which they can not understand.
Mr. Nelson. You say proper trade agreements can be defined, but

you would not define them by legislation, but would have the courts
define them ?

Mr. Fish. I should say that the legislation should say something
similar to what the Australian law states: Agreements not "to the
detriment of the public" should be allowed even if some restraint of

trade was involved; and there might well be in the law the further
statement from the Australian act that in determining whether any
such agreement was or was not "to the detriment of the pubHc" due
regard shall be paid "to the interests of producers, workers, and con-
sumers." The courts could then fix standards, as they are always
doing in all branches of the law and as is done under the Australian
antitrust law, under which they will establish precedents and work
but principles, as they have done under the Sherman law. The public
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will be ready to obey the law in the form I am suggesting. While
there is a sweeping prohibition against doing things which business
men instinctively regard, from their experience, as essential to the
proper conduct of business, the law can not be enforced and a tre-

mendously bad situation follows. Business men desire to obey the
law, but where it seems to them entirely inconsistent with common
sense and sound, honorable, and long-established business practices
they can not understand it. They naturally try to evade its letter,

believing that its spirit must be consistent with what they regard as
entirely legitimate methods. When business men are in this frame
of mind, their efficiency is enormously reduced.
The Australian law to which I refer was before the English privy

council in the case of the Attorney General of Australia v. The Ade-
laide Steamship Co., which is reported in the Law Eeports of 1913,
Am)eal Cases, at page 781.

In that case, the privy council, affirming the highest court of Aus-
tralia, held that a very -comprehensive set of agreements among coal
miners and steamship companies was not to the "detriment of the
public, " although the agreements fixed prices and output and gener-
ally restrained competition, because the situation was such that the
relations established benefitted the public, workmen and consumers
as well as producers. That case, the reasoning of it and the analysis

in it of the Australian law and the economic principles upon which it

is based, is well worth careful study.

Mr. McCoT. Who is permitted to start the operation of that law ?

Mr. Fish. The attorney general of Austraha, the law department
and also individuals, if I remember rightly. It is a very instructive

law. You will find an abstract of the law in the volume which has
been published by your committee.
The Chairman. You mean the committee compilation?
Mr. Fish. Yes, sir; you wiU find it at page 363, but it is not all

there. In the original law of 1906, the burden was on the Govern-
ment to prove that the acts complained of were to the detriment of the

public or were injurious, but later a law shifted the burden on this

point to the defendants
Mr. Nelson. Are you in favor of amending the Sherman law in

order to shift the burden?
Mr. Fish. I do not care much about that. All that I want is

something which wiU say in effect that where there is destructive

competition with the ruinous, results which follow to producers^

wormaen, consumers and the public generally, it is not a crime,

it is not wrong for men to get together in a reasonable way and say
that they will not cut each other's throats; that they will not sell

continuously at a loss or produce more goods than are really needed,

so that the whole industry is demoralized and there is no return on
capital invested, no chance for good wages and a real detriment to

the public, including the consumer. Such destructive competition

is almost a normal condition of business to-day for reasons which I

should be very glad to go into if there were time.

That is the normal condition to-day because of forces which nobody
can control.

Mr. Taggart. Woiild you suggest any limit? If men can get

together and agree on prices, would you put any restraints whatever

on them ?
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Mr. Fish. If it please the committee, I should say that the court
is just as competent to deal witn that question as to deal with the
questions that now come up ander the Sherman law.

Mr. Taggaet. You have come down, then, to the question of

reasoaable or unreasonable restraint.

Mr. Fish. I want to have it clearly in the law that some such
arrangements are not detrimental and are therefore lawiul, leaving

to the courts in each particular- case to say whether they are or

are not detrimental to the public interest.

Mr. Taggart. Does not the provision of the Constitution guarantee
free speech and the freedom of the press allow people to engage in

any kind of business to meet together and to publish and to print

and circulate information as to what things cost, what they are worth,
and what they ought to be worth ? Do you not think that provision
of the Constitution fully protects the individual in doing that ?

Mr. Fish. Yes; that ought to be so. I can not help feeling that
perhaps that provision is not always thought of in that way, but I
should be incHned to think that it does give them that protection.

Mr. Taggart. The provision providing for the freedom of speech
and the freedom of the press ?

Mr. Fish. Yes. Now, gentlemen, taking up this same bill, which
as I have said, might be called a "bill to stifle legitimate competition,"
I should like to call attention to the first clause, to which attention
has been called so many times, and which reads as follows: "That
it shall be deemed an attempt to monopolize trade and commerce
among the several States or with foreign nations, or a part thereof,

'for any person in interstate or foreign commerce to discriminate as

between different purchasers of commodities in the same or different

sections or communities, with the purpose or intent to thereby injure

or destroy a competitor, either of such purchaser or of the seller."

That is on the first page of biU No. 1 , beginning at line 7.

Now, gentlemen, if you will study the existing business situation of

to-day, I doubt if you will find that there is now a situation that
requires such legislation. Is not that provision aimed at old griev-
ances of the times when the Standard Oil Co., rightly or wrongly
(because I do not know anything about its methods) was charged
with such vicious forms of unfair competition in its efforts to kill off

its competitors ? If such things are done to-day fro any such extent
as to require legislative action, I believe that they are done in an
inconspicuous way by the small men and not by the big men, because
the whole atmosphere has changed.

Mr. Nelson. What is your authority for that ?

Mr. Fish. Only-observation.
, Mr. Nelson. What kind of observation have you had ?

Mr. Fish. I have been following the situation as far as I could

—

meeting men who are in business large and small, finding out how
they talk, knowing something about the methods of a great many
concerns, and getting information which would come to a man who
is on watch for those things. I would like to ask what information
you have to the contrary? Has there been any testimony before
this committee that there is now any crying evil of the cnaracter
dealt with by this bill?

Mr. Nelson. You are here to enlighten us.
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Mr. Fish. And I can not do it with any real authority, because I
am working for my living as hard as I can work and only incidentally
thinking and trying to learn about these things. But the truth should
be known before any action is taken, for this legislation would clearly
work grea,t harm in many ways and can only be justified by exact
and certain knowledge that now (and not 20 years ago) there are
evils in the situation so grievous that for the sake of curing them,
the country can stand the harm winch will foUow in other directions.

After that question is answered, and it should be answered in the
affirmative before such a law is enacted, there would be the further
question as to whether such legislation would be effective. I do not
believe that it would be effective or that it is required because of any
substantial evils at the present time.

Mr. Nelson. If that is true, then you are^right and there is no need
for legislation. What business man had told you that these practices
have ceased 1

Mr. Fish. I am not talking about what they say. They talk little

and think less as to such questions. To a large extent, they act
instinctively in accordance with business laws that work automati-
cally. It is what they do that is important.

Mr. Nelson. You believe that there are no more monopolies and
trusts and that there is no need of any further legislation ?

Mr. Fish. When it comes to the question of monopolies, my defi-

nition of a monopoly is this: It is an organization that controls an
industry. There are few, if any, such to-day outside of temporary
lawful monopohes of patented inventions and of some small industries

that have for one reason or another escaped competition.
Mr. Nelson. Do you approve of the dissolution of the Tobacco

Trust and the Standard Oil Trust ?

Mr. Fish. I think that the dissolution of the Tobacco Trust and of

the Standard Oil Trust can be justified, to a great extent, on other
than economic grounds; but I think that an inevitable result of their

dissolution was to increase the price to the consumer on oil and
tobacco.
Mr. Nelson. Is that the cause for justification?

Mr. Fish. No, sir; that is not the cause. The justification is

this

The Chairman (interposing). Then you believe private monopoly
is a good thing?

Mr. Fish. No, sir; I am not saying that. I think that there should
be a clean-cut distinction in the minds of everybody who discusses it

between the economic conditions and the social and political condi-

tions which must always be borne in mind. I do not believe that
from ari economic point of view there can be any question that the

Standard Oil Co. gave us oil cheaper than we could get in any
other way. I do not think that the dissolution of that combination
can fail to result in an increase of price.

But I do think there are social and political questions

The Chairman (iaterposing). You think the dissolution of the

Standard Oil Co. was a public calamity ?

Mr. Fish. No,- sir; for I think that there are social and political

questions that must not be overlooked in connection with the eco-

nomic issues which might justify its dissolution.
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The CHArRMAN. Will you tell us what you would do ? Would you
repeal the Sherman law in toto 1

Mr. Fish. No, sir; I would not. I would put in an element of flexi-

bility, so that the construction of the law by the Supreme Court shall

be so refeognized that there will be no longer any question that the
"restraint of trade" referred to and which is forbidden is one that is

harmful to our industries and to our people. That is a question the

courts are able to deal with, just as they are able to deal with prac-

tical questions in every other branch of the law.

Mr. Flotd. Let me ask you one question in connection with that
section. You say that they have been applied to a condition alleged

to have been had by the Standard Oil Co. rightfully or wrongfully
years ago and no such things are being done now ?

Mr. Fish. I do not think that there is any proof that they are

being done now to such an extent as to require new laws on the

subject.

Mr. Floyd. What I was going to ask you is this, assuming that that

was what you say, What harm would it do to prohibit a thingwhich
is not being done?

Mr. Fish. The harm comes in the attack on perfectly legitimate

business, perfectly legitimate methods of doing business that is

involved in the phraseology of the proposed law, and I do not believe

phraseology could be devised that would prevent such harm. It is

the far-reaching character of the proposed law which goes far and
away beyond the evils which it aims to check, which makes it, in my
opinion, most dangerous to the public interest.

Mr. Floyd. If the thing prohibited is where it is done with intent

to injure or destroy a competitor, how does that infringe upon legiti-

mate business if it is wrong for a party to deliberately set out to de-

stroy a competitor?
Mr. Fish. Of course, intention may be inferred from acts. A

man is supposed to intend the necessary consequences of his acts,

and there is not a thing done in business that is not partly with the
intent to injure a competitor. If this clause aimed only at a delibei^

ate, persistent attack upon a competitor (and such things have been
done) and would be effective to prevent that form of unfair competi-
tion, it might be a good law. But you would always come up against
the difficulty that in attempting to meet an evil, you destroy and in-

jure things that are absolutely without blemish. The language of

the clause is general. It goes far beyond the conditions it is intended
to meet.

If that clause had in it the words "without lawful and adequate
reason," then it would be less harmful than it is in its present form,
because there are any number of cases in which, for perfectly legiti-

mate purposes, discrimination exactly within the language employed
is practiced in legitimate business. I might call your attention to a
few cases of that kind.

In the first place, the exceptions made do not touch the financial
standing of the customer, and that often and properly determines the
price at which he gets his goods. The man who is ready to pay cash
IS not recognized as entitled to favorable discrimination. But such
men always have and always should be able to secure better prices.

Here is a legitimate effort which promotes sound competition. Take
this case : A man, say, is in business in New York or San Francisco,



TETJST LEGISLATION, 1509

doing business all over the country. In St. Louis some one starts a
factory to compete with him and does business only in the St. Louis
territory. To get business in that territory he puts his price below the
price of the man in the East or the far West who can hold his trade
near St. Louis only by meeting the cut price.
Now, under this proposed law the man in the East or the far West

could not meet that price in St. Louis unless he would cut his price
throughout the whole country; that is to say, the normal, healthy
conipetition which will arise under such circumstances is 'forbidden.

Mr. Flotd. Under every illustration you have given, how could
a man act for the purpose of destroying a competitor ?

Mr. Fish. Because the act leads m every case to the injury of a
competitor and I object absolutely to legislation where there is danger
that the business man who is affected by that legislation and who
wants to obey the law may have to say: "Of course, if I go in there
and reduce my prices in St. Louis to meet this competition, I shall

injure that competitor and therefore my act may be criminal. I do
want to injure him. I want to prevent his selling goods to my cus-
tomers or to anyone else where I can get the trade. Under these
circumstances what shall I do ? Shall I take my chances under the
law and meet this competition, or shall I ruin myself by cutting
prices everywhere, or shall I abandon the St. Louis territory?" If

all this is in a man's mind, he becomes inefficient. More than that,

he may do the wrong thing. He may be held to have violated the
law.

Mr. Floyd. If it is a case where he is charging a different price be-
cause of the long term of credit, how can you say that is either to in-

jure or destroy a competitor; if he is charging a higher price, it seems
to me the creditor gets the advantage.

Mr. Fish. The bill as drawn must be construed according to its

language. It forbids "discrimination" if the intent is to injure a
competitor. Any favor by which business is secured takes it away
from a competitor and injures him. The intent is to injure him in

this sense. There shoulo be no such ambiguous and doubtful legisla-

tion on the statute books. If it, the act, were drawn so as to deal

only with the deliberate effort to ruin a competitor and it could be so

drawn, the legislation would be justifiable. But where it is in such
phraseology that no man knows what is going to be the construction

given to it, it is a most serious matter and it should not be left in

that way.
Mr. Taggaet. What would happen to the St. Louis man if he

started now ?

Mr. Fish. You mean at the present moment ?

Mr. Taggaet. Yes.
Mr. Fish. At the present time he would go in as business men have

fone in from the beginning; try to get business. He would probably

ave to sell low to start with. Then his competitors, wherever they

may be, will undoubtedly meet his prices and if this man has the

right stuff in him, if he has the requisite capital to go into the busi-

ness, if he is a man who ought to succeed, he will get his foothold,

and he wiU build up his business and ultimately sell at proper prices.

Then there is another thing you must not forget. This St. Louis

man may have located where the labor conditions are particularly

favorable; he may have found some method or process in connection
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with his busLaess that is better than that used by his competitors,

all of which will give him an advantage which will count for him Lf

he is allowed to go on meeting competition and building up his

trade as milUons of men have done. He should have free play. But
it would be unjustifiable to hamper the other man who fmds his

business established in that territory attacked and who is willing to

meet the local competition on the spot in the old-fashioned business

way. His underlymg thought is not in any degree to injure this

new competitor except as such injury is inevitable in trade. There
should be no law to hamper either in the natural fight for business.

The rest of the country is not affected by this local contest and there

is no reason why it should affect prices elsewhere.

Mr. Taggart. While he is doing all that, suppose some day some
nice gentleman comes ia and says: "You are tired; you have been
working very hard and we will take over your business and put you
on for so much stock; you shut up your house and quit." Do you
not know that that is the thing which many times is at the root of

the trouble ?

Mr. Fish. I do not think so; it does not often happen. I think
that was a temporary expedient adopted, many times foolishly, to

meet conditions that seemed intolerable. Sometimes such a pur-
chase and combination might well be in the pubhc interest.

Mr. Morgan. Would that not be covered by the existing law be-

cause that would be tending to create monopoly ?

Mr. Fish. I think so. -If such purchases are to be gotten at at all,

they should be gotten at directly. If you want to say that no man
shall buy out another, why not say so ?

Mr. Nelson. Are you for or against cutthroat competition ?

Mr. Fish. I am against it.

Mr. Nelson. Is that not intended to stop it ?

Mr. Fish. I think the effect of this bill is to stop legitimate com-
petition.

Mr. Nelson. How would you reach cutthroat competition?
Mr. Fish. I do not know. I fear that it can not be reached by

legislation. This bill does not seem to me to touch cutthroat com-
petition except, perhaps, in a few special cases; but it touches the
every-day legitimate competition that you do not want to touch, in
my judgment.

Mr. Nelson. You think the Sherman law reaches cutthroat com-
petition ?

Mr. Fish. I do not know whether it does or not. I do not think
that it attacks it from the right standpoint.

Mr. Nelson. What would you suggest by way of a phrase or a
provision that would prohibit cutthroat competition ?

Mr. Fish. I do not think there is anything possible except a gen-
eral phrase, and I am not sure that you can fmd one that would fit

that case. I think it is impossible to prevent, by legislation, cut-

throat competition in a nation of 100,000,000 people. It is a phase
of our industrial development which has to be worked out by ex-
perience. Cutthroat .competition is a deadly thing. If it exists

generally, and our new business conditions definitely encourage it, our
industries and our people can not prosper. I believe that in time we
shall learn our lesson and largely ehminate it on the basis of intelli-

gence and common sense.
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Mr. Nelson. Do you stand for the competitive system ?

Mr. Fish. I do, decidedly. I want competition to be just as free
as the air, and also as a part and parcel of that competition that where
the conditions are such that there comes in cuttnroat competition
which can be met in only one way, and that way is by understandings,
that, provided they are not to the detriment of the public and pro-
vided they do not tend to be harmful to the public, such reasonable,
proper, and benificient understandings should be lawful.

Mr. Nelson. But the moment you start to let people agree on
prices, human nature will tend to make that price too high, willit not ?

Mr. Fish. Not in the face of modern competition. I do not think
there is any danger on that point. There was a time 20 years ago
when, as a temporary matter and for a time only, there imght have
been that danger. The time for it is now past, m my opinion.

Mr. Nelson. What is tb hinder them ?

Mr. Fish. Because they can never all get together
Mr. Nelson (ioterposing) . That is the very thing they are doing

—

getting together all the time.

Mr. Fish. It may be that within the last five years some small
people have gotten together, but the general movement has been
checked, partly by public sentiment and partly because experience
showed that it could be and had been earned too far.

Mr. Morgan. What would you think of the International Har-
vester Co. ?

Mr. Fish. That is all ancient history.

Mr. Morgan. But they exist to-day.

Mr. Fish. What I might say as to any particular large business now
existing would not help the committee. I think that that company
is now a benefit rather than an injury to the public. The adminis-
tration is trying to break it up. More harm than good would come
from so doing, in my opinion. I do not want to go into that ques-
tion. I want to deal with the situation as of to-day.

Mr. Nelson. But you must know that pubMc sentiment is one
thing one day and another thing on another day ?

Mr. Fish.. I am not talking about public sentiment.

Mr. Nelson. But we have got to legislate with the view of pre-

venting a thing which has happened, oecause what has happened
once may happen again.

Mr. Fish. Slavery happened once. So did persecution for reli-

gious beliefs. We should not legislate now on the theory that they
are present-day dangers. If a thing happened long ago, it may not
be a real evU to-day. It does not seem to me that legislation is

needed because we lost our heads in business 20 years ago. What
is the situation to-day? There is no proof before this committee
that there are now evils so great and far reaching as to require

this legislation. If proof exists, this committee should have it before

acting. My proposition is that we have lived through an era which
developed extraordinary evils side by side with the most extraordi-

nary good that ever came into the industries; that those evils were
of a temporary character; and that there is no occasion for dealing

further with those evils unless you have proof that they are existing

to-day to such an extent as to require attention, which I do not think

you can get. But the great point is that no step should be taken to

meet them which involves so great a demoralization of legitimate
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business and sound business methods as might follow this proposed
legislation.

The Chairman. You filed a brief in the case of Bauer v. O'Donnell,

which is reported in volume 229 of the United States Supreme
Court Reports, which case was known as the Sanatogen case, did

you not?
Mr. Fish. I did.

The Chairman. You represented the Gillette Eazor Co. ?

Mr. Fish. Yes, sir.

The Chairman. You wanted the court to declare the right of your
client to fix the resale price ?

Mr. Fish. Yes, sir.

The Chairman. And that is what you want this committee to do
to-day, to legislate along the lines of your contention before the

Supreme Court of the United States, is it not ?

Mr. Fish. I want the committee to let business alone as far as it

can and at any rate to be sure that no legislation is recommended
that will do more harm than good.
The Chairman. Whom do you represent here to-day ?

Mr. Fish. Absolutely no one but myself. I do not propose to

touch a question in which I have any professional or personal inter-

est excent as a citizen.

The Chairman. You made the contention in the Supreme Court
which I have referred to ?

Mr. Fish. Yes, sir; I did not argue the case.

The Chairman. The court held that neither the Sanatogen people

nor the Gillette Razor people could fix a resale price ?

Mr. Fish. Yes, sir; and I want to be perfectly frank in saying

that I think it was unfortunate that the court was obliged to come
to that conclusion and that this will be so recognized later. It seems
to me unfortunate for the manufacturers of specialties, unfortunate
for the consumers, and particularly unfortunate for the retailers

that such methods of sale as were condemned in the Sanatogen case

should not be recognized as lawful and effective. At the present

moment a drastic change in our industrial relations and methods of

distribution seems imminent, which may lead to the elimination of

the retailer and which is leading now to the elimination of the country
store. Mail-order houses and other like distributing agencies are

threatening to take the place of our jobbers and retailers. Now, if

the lej;::itimate development of business leads to the elimination of

the jobbers and the retailers and the substitution of the mail-order
houses, no one can have anything to say. The natural trend of

events will and should be controlling. But it seems to me too bad
to force the abandonment, either by judicial decisions or by leojisla-

tion, of trade methods that have helped the retailers to maintain
their position. Therefore I regret the Sanatogen decision as I

should regret the passage of the bills before this committee, many of

which I think will hurt the retailers. I fear that, to some extent,

the Government is to-day giving those mail-order houses and other
like distributors an unfair advantage, in part financing them, by
affording a parcel-post service at too low rates, just as it may be
helping the great advertisers unduly by the low rate at which it car-

ries second-class mail matter.
The retailers who have come before you
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Mr. Nelson (interposing). Have you got the cause located in those
two things that you mentioned ? Is not the real difficulty due to the
fact that certain business concerns have excessive capital, extraor-
dinary capital, in regard to which the small man can not compete
with them ?

Mr. Fish. I do not think so. The small retailers have been a
necessity to distribution. The changed conditions have affected
them unfavorably, but I think that their condition will be still more
precarious if there is too nauch interference with standard methods
of doing business that are not in themselves reprehensible.

Mr. Flotd. You spoke about the retail business falling off, the
country merchants going out of business. * This decision of the Su-
preme Court you refer to was only rendered last year. Had not that
condition been going on for 10 or 15 years ?

Mr. Fish. That decision is not the reason for the falling off up to

date. It may be a type of incidents that have worked to their dis-

advantage.
Mr. Floyd. Is not the reason for it the very system that you are

tr3dng to get us to permit to be reinstated under some legal authority ?

Mr. Fish. I am not at all sure but that the mail-order houses are

going to supplant the present methods of distribution. If they sup-
plant them because of the natural development of business or because
they can do the work more economically, nothing should be allowed
to stand in the way of their doing it.

I think socially it would be an unfortunate thing to kill the retailer

or the country store. And I do not think the Government ought
unnecessarily to embarrass them by giving an unfair advantage to

the mail-order houses.

Mr. Floyd. That is a matter that is not before this committee.
Mr. Fish. I understand that.

Mr. Floyd. Let me pursue your suggestions a little further. Now,
you made the statement that the retail houses, and especially the

country stores, have been declining and going out of business, and I

concede that that has been true for 10 or 15 years. And is not the real

cause of that the fact that the big manufactureis in leading lines of

business fixed not only the resale prices and the jobbers' prices but
the retail price to the consumer ?

Mi-. Fish. They sometimes sell direct to the consumers.
Mr. Floyd. The jobbers fix the price at which the retailer might

sell to the consumer, and is that a' tifi.cial condition not the result of

the dechne in the retail business throughout the country and the

direct cause of making the mail-order houses profitable, because they

are the only institutions that are able to compete with those arbi-

trary prices ?

Mr. Fish. Selling direct to the consumer inevitably affects the

retailers and the country stores.

Mr. Floyd. You are evading my question.

Mr. Fish. No, sir. I do not think the method of carrying on dis-

tribution which was practiced by a relatively few makers of specialties

and which resulted m a fixed price for the ]-etailer to the consumer.

I do not think that that has worked to the disadvantage of the retail

store. I do not beheve that the retailer would so state. On the

contrary, I think tha,t they wiU say and do say, that the system has
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worked to their advantage and that they want it continued as much
as does the manufacttirer.

Mr. Floyd. Let me take the illustration of the Gillette Safety
Razor Co.
The Chairman. Your chents ?

Mr. Floyd. We have had a number of people before this committee
other than those who have been advocating and we had one man who
gave some interesting detailed facts in regard to the sale of this

Gillette razor. It was sold by the manufacturer
The Chairman (interposing). What is the cost to the manufac-

turer of the GUlette safety razor?
Mr. Fish. I have not the slightest idea.

The Chairman. I have been told it is 75 cents.

Mr. Fish. I never have had any means of knowing.
The Chairman. And that they require a contract of the retailer

that he will sell it to the consumer at $5. It is sold to the jobber for

$3, and the retailer is required by contract to sell it to the consumer
for $5.

Mr. Fign. That I do not know anything about.
The Chairman. You stand for that proposition to-day?
Mr. Fish. Absolutely; in the interest of the retailer and in the

interest of business generally.

Mr. Floyd. I had in mind another instance, in regard to the frames
for eyeglasses. We had testimony presented to this committee that
these eyeglasses cost $1.25, and the manufacturer sold them at $1.25,

and the jobber sold them at $2 to the retailer, and the retailer was
required to sell them to the consumer at $5, and was given the exclu-

sive right to sell those eyeglasses at $5. I want to ask you to state

if you think the effect of that would not be to drive out all compe-
tition and to put every retail dealer in a position of having to try to

sell the article with the enormous profit.

Mr. Fish. I do not think so. There is any quantity of competi-
tion in that business, and I think the effect is simply this, that the
retailers become interested in the goods of the manufacturer and will

push them. One retailer is interested in the goods of one manufac-
turer, and another retailer is interested in the goods of another
manufacturer, and the public can have their choice and can go to

one place or the other.

Mr. Floyd. Let me ask you this question, which involves the
question of right: When a manufacturer makes an article and sells

it to a retail dealer for cash, what moral right—you have no legal

right under the decision of the Supreme Court—what moral right
has the manufacturer to exercise control over the property of the
man who has bought and paid for it, even though he did manufac-
ture it ?

Mr. Fish. Simply because it is part of the agreement.
Mr. Floyd. What right has he to make any such agreement?
Mr. Fish. Why should he not have the right? It is merely an

incident of the scheme of distribution which this man has devised.
Mr. Floyd. In answer to my question you asked me one, and you

ask why should they not have the right.

I will illustrate that by an incident that occurred in my experience.
I was talking to a jeweler who is a resident in my own district, and
he said if these manufacturers would turn over their goods to me
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and allow me to sell them on commission I would not object to their

fixing the price, but he said they sell them to me for cash and make
me pay cash for them, and then they fix the retail price at which they
allow me to sell them to my customers.
He showed me a card from one of his houses which fixed the retail

price and the wholesale price to the jobber, and the price at which
they should be retailed, and at the bottom of the card was this state-

ment, "We will pay a reward of $10 to anyone who will furnish us
with reliable information as to any of our customers who have been
guilty of cutting prices." They bound him to that agreement, and
the punishment, so he told me, for the violation of that agreement
was that he could not buy another watch in the United States.

Now, he said to me, " This is the way it works. I have been in

business here for a number of years. This property is mine. I have
bought ahd paid for it; but if, in order to improve my condition, I

decide to go to a larger town where this stock of jewelry would be
entirely unsuitable to the trade in that place and I should undertake
to put these watches up at auction and sell them to my neighbors and
give them the benefit of the reduced price, I could not buy another
watch ia the United States, and I would be put out of business."

Do you approve of that?
Mr. Fish. You are looking at it from .the point of view of the re-

tailer. I am not approving of any specific contract because I have
not seen the contract, but I am approving of that system of doing
business because experience has shown that the retailer is glad to

deal on that basis. He makes money out of it, and the consumer gets

fair treatment. The retailers all over the country would be, to a
large extent, disturbed if there were not some way in which the prices

to the consumer of these special articles could be fixed, because unless

the prices are fixed, they can not carry the goods and they will, not
make the profits.

Mr. Flotd. I think you are—I beg your pardon. This man of

whom I am speaVvng was not glad to deal in that way. He was com-
plaining of having to deal imder that system.

Mr. Fish. That is one. You have had a lot of men before you, but,

as far as I recall, few retailers who complained of this system of sale

which was condemned in the Sanatogen case.

Mr. Floyd. Let me give you an instance of rising prices. This also

occurred in my district. Those in control of the price of cotton thread

served a notice on all the merchants of the town of BentonviUe to

raise the price of cotton thread one cent a spool above the former price.

It was then selling at 5 cents. One firm refused to do that. Then
they sent an agent hundreds of mUes to confer with this firm of mer-
chants in order to try to persuade them to raise the price of cotton

thread 1 cent a spool. They stUl refused.

Af^er they, returned, that dry goods company received a notice

stating that unless they raised the price of that cotton thread to 6

cents a spool, the thread which had oeen seUing at 5, no more spool-

cotton thread would be shipped to that house.

They wrote the manufacturers a sharp letter in reply, stating they

bought their goods for cash; that they had never had anydeahngs
with the person writing them; that they bought their entire outfit

and supphes from Hoffman & Co., a wholesale dry goods house doing

business in their own town.

74414r-V0La—14 29
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Thereupon this agent notified Hoffman & Co. that if they sold

any more spool cotton thread to this dry goods company of which I

have been speaking that no more spool cotton thread would be shipped

to Hoffman & Co. Do you approve of such business of that?

Mr. Fish. As you state that I should say it was extremely absurd
and almost disreputable.

Mr. Floyd. Fortunately for us we had an antitrust law in our
State, and the wholesale house of Hoffman & Co. referred the com-
munication to the attorney general of the State, and that was the

iast that was ever heard of that transaction.

Mr. Morgan. That had nothing to do with price fixing ?

Mr. Flotd. Absolutely; it did have to do with price fixing. They
demanded a raise.

Mr. Fish. Not the price fixing we are dealing with ?

Mr. Floyd. Just exactly. They were proposing to raise the price

abeady fixed.

Mr. Fish. The price fixing I was talking about was that of the

jBanatogen case, and the point involved in the case which you de-

scribed seems to be different from the point in the Sanatogen case.

Mr. Floyd. But if you can do the one you can do the other; if

you can fix it and keep it stationary, you can raise it and keep it

stationary.

Mr. Fish. There is an old saying that hard cases make bad law,

and In the infinite number of commercial transactions which are

carried on to-day, I doubt if there is a substantial number which go
over the line.

Mr. McCoy. The instance which Judge Floyd gives appears to bfe

the case of a combination among the manufacturers of spool cotton

to keep up the price of the product of all of them, whereas the so-

called price-fixing cases refer to the desire on the part of the manu-
facturer of a well-known article to fix the price at which his article

shall be sold and the other manufacturers can do what they please.

Mr. Nelson. As I understand it, you want not only the individual

manufacturer to have the right to fix the price but you want an
agreement.
Mr. Fish. I do not want an unnecessarily drastic intereference

with business practices that are not in themselves unfair or dishon-
est. I believe that proper and reasonable understandings between
those engaged in business, which will in a reasonable way check cut-
throat competition and which are not to the detriment of the public,

should be permissible.

Mr. Nelson. If the American Congress ever permits trade agree-
ments, human nature will make those agreements so high, I mean
the prices will be at such a point that we wiU have to have a commis-
sion to pass upon those prices, and the moment we have a commis-
sion passing upon prices we have ceased from private ownership and
have embarked upon public ownership.

Mr. Fish. I appreciate the point of that; but I am satisfied that
agreements of that sort in a coimtry like ours and under modern
conditions will never be a matter of such danger and never can
result in excessively high prices. I do not think there would be the
slightest danger if there was the element of flexibiUty in our law that
there is in the Canadian law or the Australian law.
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Mr. Volstead. Would not this be a necessary addition to the law,
that you would have to compel publicity of what these corporations
are making ?

Mr. Fish. I think that is highly probable, but individuals would
make them as well as corporations.

Mr. Volstead. So that in case they were permitted to make these
agreements the public would know by means of publicity whether
they were being robbed.

Mr. Fish. I thiak thai would be reasonable and not objectionable,
and that some way of doing it might be found.

Mr. Floyd. Let us take the case of the eyeglass again. That eye-
glass is manufactured for $1.25 and sold to the jobber for $2, and sold
to the retailer for $3, and sold to the consumer for $5. Do you not
think if you gave those facts to the pubUc it would be more detri-

mental to the trade than cutthroat competition ?

Mr. Fish. No, sir. Do you happen to know how much money the
manufacturer made on the capital he has invested ?.

Mr. Floyd. He would not teU us.

Mr. Fish. The question of cost is not the only determining con-
sideration.

The Chairman. I think he said his business was capitalized at

about $400,000. He said he had some 2,000 men working in his

factory, and he seemed to be a very prosperous man.
Mr. Fish. I think probably you would find he was not making ah

unreasonable profit in that business.

The Chairman. He manufactured that attachment, among other
tilings, and sold.it at a price of $1.25 to the jobber, and required the

jobber to sell it at $2 to the retailer, and required the retailer to

sell it at $5 to the consumer. In aU your argument what regard are

you having for the consumer, the man who must ultimately use the

article ? You forget him entirely.

Mr. Fish. Oh, no; not at all. The Congress of the United States,

of course, is legislating in the interest of everybody, and not in the

interest of any one particular person. It has to legislate in the

interest of the workman, in the interest of the consumer, in the

interest of all classes of people. It has to take everything into

account, and it has got to find the kind of compromise legislation

that is best suited to the situation. It can not do what every man
would hke to have done for himself.

On this question of resale prices the situation is this : A substantial

number—several hundred enterprises, perhaps—have found they
could not get into business or succeed in business except by that

system of distribution. By means of it they have built up a business

to the benefit of the retailer and the jobber and to their own benefit

and to the benefit of the public generally; they have found that that >

system of distribution has been satisfactory to everybody concerned.

Mr. Nelson. You would not want the Gillette Razor Co. to have
the exclusive price-fixing privilege, excluding other manfuacturers in

the same line ?

Mr. Fish. No.
Mr. Nelson. Let us take the case of the farmer who uses the

name "Sunnyside" on his goods. Would you want him to go to the

retailer and say, "I want you to charge such and such a price to the

consumer for my products."
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Mr. Fish. I do not want a thing done that is not in the line of

sound business advancement.
Mr. Nelson. Would you accord that privilege to him ?

Mr. Fish. Yes; if a man can persuade the public that there is noth-
ing like the Sunnyside potatoes or Suimyside butter; if he has buUt
up a reputation for the products which go by that name, and built it

up solely on their merit, so that the public are bound to have the
Sunnyside goods, and he finds it a simple and adequate system of

distribution by which he can attract the retailer and attract the inter-

est of the jobber, and if that system involves the fixing of prices, I

should say there is no objection to it.

Mr. Nelson. But suppose there is also a trade agreement by which
the farmer fixes the prices to the consumer, what would you say as to

the effect of that on the cost of living throughout the country ?

Mr. Fish. I should say that it is impossible that any substantial

harm can be done in that direction.

I think one very marked cause of the high dost of living in this coun-
try is the fact that business is too much hampered by interference,

well-intentioned interference, and I think that if that mterference is

going to be increased in small as well as in large business, the high
cost o^' living will increase with it.

Mr. Nelson. Up to this year, what hampering of business have we
done?

Mr. Fish. The decision in the Sanatogen case was a hampering of

business.

Mr. Nelson. The cost of living was high before that decision was
rendered.

Mr. Fish. That is only one case. The fact that the Sherman anti-

trust law was uncertain, and it was not known what men could do
under it until the decision in the Standard Oil case, and even that
did not clear up the situation.

Mr. Nelson (interposing). Up to a few years ago, was not the
Sherman antitrust law a dead letter, after the Knight case ?

Mr. Fish. I think it was. But its very existence and the fear of
it was interfering with business.

Mr. Nelson. In what line of industries did it prevent combina-
nations ?

Mr. Fish. I do not believe that it prevented combinations; I
think it promoted combinations. I think that one of the results of
the Sherman law that was inevitable was the organization of the great
corporations.

Mr. Nelson. Then what becomes of your argument that it ham-
pered business ?

Mr. Fish. Because the fear of it was there; I do not think that it

was only a question of forming big corporations. It has been dur-
ing the last 10 years that we have had the high cost of living em-
phasized among us. I think that one of the elements leading to
that has been the uncertainty of businessmen in relation to the future.
It is not so much what has been done but what they feared might
be done and I think that fear of possible interference with prevailmg
business methods has brought about a feeling that has hampered
business and rendered it inemceint to a marked degree.

Mr. Taggakt. Do you not fail to have in mind the man who is

capable of doing something, who is a genius, the feUow who, perhaps,
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has something of use and benefit and who wants to make something,
and who can put into it a degree of excellence that has not been put
into it before, and who wants to put it on the market, whose great
ambition is to work out his own capacity—the American citizen

who starts his little work, his business of making something that has
great excellence to it, and that will attract the public ? WUl you
let the great big concern, which is willing to take a part of its capital
and sacrifice that in order to destroy this man, will you let that con-
cern be protected or wiQ you protect him in his ambition ? Has he
not as much right as the fellow who has power to destroy him?
Who has the right, the destroyer or the destroyed ?

Mr. Fish. There are quite a number of questions there. There is

no man in the community for whom I have so much sympathy as
that man, because we have had him with us always and he has played-
a great part in our development and it would be a detriment if he
did not succeed. But that man is succeeding to-day.

Mr. Taggakt. At the salary of $15 a week.
Mr. Fish. No, sir. He is buUding up his business and making it

into a larger one. I am ready to admit that the several conditions
which have come automatically and which are not at all confined to

the supposed evils at which the Sherman law was aimed have brought
about a situation that is detrimental to that man, exactly as condi-
tions that are not affected by any legislation have brought about a
situation detrimental to the retailer, and there is no way in which
legislation can touch that question.

What difference does it make what my theory is on the subject?
These conditions are here and they have come largely by the law of

development, based upon the scientific discoveries and the inventions
and the changes in transportation methods of the past 50 years, and
they can not be controlled. To the extent to which he is embarrassed,
I am sorry for the man, but legislation can not control the laws or the
conditions of industrial development. We have got to go back and
wipe out the big steamship lines, the railroads and all the achieve-
ments in machinery, in chemistry, electricity, and ten thousand other
things before we can reach the point where that man can have the
comparatively easy path that was before him 50 years ago.

Mr. Taggart. Will you suggest a middle course, under the act, that
wiU require them to lower their price throughout the Union to meet
him in one town? That is one extreme. The other extreme is that
an American citizen undertakes to do something in the way of manu-
facturing and he is destroyed by another American citizen simply be-

cause the other citizen has the power to do so.

Mr. Fish. Is there any proof before the committee that that is

going on ?

Mr. Taggart. I have seen proof of it with my owa eyes.

Mr. Fish. Not in the last few years.

Mr. Taggart. In the last 10 or 15 years. I do not know of any-

body trying it recently. But I saw that very thing done with a paper
mill which had a flourishing business, and one day they gathered the

former owner of the mill, they gathered him Uke the son of the prophet

of old, to his fathers, and his paper miU is now a bat-haunted old struc-

ture in Kansas.
Mr. Fish. I see industries started all tlie time and going on, and

nobody asking them to sell out.
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Mr. Taguart. He is getting 10 per cent on his stock now.
Mr. Fish. I have seen men succeed after they have started

Mr. Taggakt. Wlien you get one set of peiople doiag it all, you
have socialism.

Mr. Fish. You are never going to get that. There is not any
tendency that way.

Mi. McCoy. There is one statement you made which I would like

to call attention to. You speak of this development going on in

this country as being a perfectly natural development.

I do not blow that I have the facts clearly in mind, but it was
supposed at the time, I think, when the Federal Steel Co. was organ-

ized that the reason—the inciting motive—for its organization was
the fact that Mr. Carnegie was going to buUd a wire mill, and they

became afraid of his competition.

Mr. Fish. You mean the present steel company ?

Mr. McCoT. I think it must have been the present United^ States

Steel Corporation. Was not that rather an interference with the

ordinary, natural course of events, rather than its being in the natural

course of events ?

Mr. Fish. When I spoke of that, what I referred to was first the

fact that in the old days there was a local barrier against competition

due to the fact that transportation difficulties were so great. That
local barrier has all disappeared and does not control in the selection

of the location of a plant. It is now a question as to convenient
access to the source of supply of the raw materials and the most
advantageous labor market. Men now get into the most advanta-
geous situations, often in thesame neighborhood, and, taking advantage
of our Wonderful facilities for transportation, compete all over the

country. That is one of the reasons for cutthroat competition.

The next reason is this: Everybody knows that the fundamental
proposition of manufacturing is "that the larger the outj)ut the less

will be the cost per unit of output. Every one tried to increase his

output that he might reduce his cost and so have an advantage
over his competitors; but aU sought to do this at the same time m
the only way in which it could be done^by underselling. The
result was cutthroat competition which threatened ruin to all.

Mr. McCoy. In the late nineties, I think people got to the point
where they considered that all these floatations of large enterprises

were based on necessary economic conditions. My point is that
they were based on the fear of ordinary economic conditions, namely,
that the development of competition was going to hurt somebody
already in the business.

Mr. Fish. They were largely based on the fear of cutthroat com-
petition.

Mr. McCoy. Then the organization of the large corporations, that
is the thing that has gotten us into this trouble to-day, was because
they were trying to do something unnatural to prevent something
which was natural. That is the same thing in the case of the New
Haven Railroad. Everybody thought when all those consolidations

were going on, on account of Mr. Morgan's reputation, that that was
the natural course of competitive business. Now we know, better

and we know that they were trying to create something artificial.

Mr. Fish. They were trying to find some way to prevent cut throat
competition. They found, this way because they did not have brains
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enough to find another way. But that would not be done to-day,
to anything like the same extent, at least in big enterprises.

But there came another element, and that was the promoter.
Mr. McCoy. When they found that Mr. Carnegie was going to build

a wire mUl, why did they prevent him doing so ?

Mr. Fish. Because they did not want that competition.
Mr. McCoy. That is very true, but it was not on the basis of the

fact that they recognized that only big business could handle these
goods, because that was simply big business coming into another
enterprise.

Mr. Fish. There were various reasons that seemed good, and that
were not so good as they seemed, and then there came in this other
element, the element of the promoter.

Mr. Volstead. Does the consolidation still exist?

Mr. Fish. To some extent, yes; but in my judgment it is harmless.
Mr. Volstead. If there is no remedy against that, if it is an injury

to the public
Mr. Fish (interposing). I do not think there is any proof that it is

an injury to the public.

Mr. Volstead. Of course, there is in the public mind generally the
feeling that any combination of that kind which begets a monopoly be-
comes an injury to the pubUc.

Mr. Fish. I do not think there is a real monopoly of any moment,
in the offensive sense. Let me say one thing which I firmly believe.

I think the public sentiment to which you refer is not against large

business. It is not against the big concern. I think that that senti-

ment is due to two main facts and doubtless to some others that are
germane to those two. The first is that these great enterprises under
the stress and strain of their work and their opportunities for power
abused their power and did a great many things they had no right to

do. Some of their business methods were bad. They went outside
of business and exercised their power in politics and society generally

in a way that was intolerable and that had to be stopped.
Mr. Volstead. Do you mean to say that they are not combining

any more ?

Mr. Fish. I am not talking about that. I am talking about the
origin of this public sentiment. I do not think they are combining
or much inclined to combine at the present time.

Mr. Volstead. They probably can not get much money on which
to combine.
Mr. Fish. They have not been doing it for some time. I think

public sentiment was not against big business, against big corpora-
tions. It was against the evils of the situation that were real evils

and that the public was competent to judge as such. I think also

that on account of the accidents of the situation, certain men in this

country got richer than any man has a right to be ; but that is a tem-
porary matter. That also excited hostile public sentiment. I do
not think public sentiment has been against big business except so
far as it confused large enterprises with the matters to which I have
referred, associating them with the enterprises out of which the sup-
posed evils grew.

Mr. Volstead. I can not see why, in the future, when times revive

again as they will revive, why the same practices will not be carried

out as much as those consolidations in the past.
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Mr. Fish. I do not think so. Fifty years ago when this great

industrial movement began, there were not many people in this

country. We had vast but undeveloped territory with enormous
resources that had hardly been touched. We adopted industrial

expansion as our ideal. We started to build railroads to cover the

country. We encouraged every effort towards industrial expansion.

The National Government and" almost every State and county was
putting up money to finance railroads. Commercial and industrial

enterprises were everywhere cordially supported by popular enthu-

siasm and financial assistance. Corporation laws were everywhere
modified in order to make it easy to bring together the large amounts
of capital that were needed for great single enterprises. At the same
time there came along wonderful inventions and discoveries, which
have led to the greatest change in the methods of production and dis-

tribution that ever occurred in the history of the world and which
produced an absolute revolution in business and business methods.
That job is practically done. Our results are to a great extent

achieved. We are utilizing the railroads and the water powers and
have built huge electric plants and factory plants of a size that was
not thought of 50 years ago before these opportunities came to us.

From this time on we may expect to advance normally and there will

not be again the opportunities or the inducements for expansion that

existed forty or thirty or twenty years ago. Those opportunities

and inducements do not exist to-day and, in my judgment, they will

never exist again. I beUeve that we have again passed into a new
era. We made mistakes enough in the one through which we have
just passed. Is it not safe to assume that there wxU not be a retm-n
of the conditions of a few years ago which excited so much public
hostility? In any event, can we not defer further legislation of a

drastic character until there is some sign of the return of the fever of

a former time ? But if we must have legislation, it should surely be
based on exact knowledge of existing conditions that need correction

and on foresight, based on laiowledge and thought, as to the effect

which any proposed legislation will have on our business and our
industries, the sound prosperity of which is of such vital importance
to our weU being. I do not think that we have now either exact
knowledge of the existing business situation or adequate foresight to

insure sound legislation.

It seems an occasion in which definite study and investigation is

essential. If I were asked what legislation is appropriate, I can
give but one answer. Great good has come from special commissions
investigating a complicated subject thoroughly for the purpose of

finding out the facts, studying the theories, and forecasting the
results of changes in the law. It seems certain that the recent
currency legislation would have been impossible except for the work
of such a commission.

Is it not weU worth while that the subject of business in all its

relations should be studied by an independent commission of the
highest character before new laws are placed upon the statute book ?

A delay of a year or even of two years is of small importance. What
is essential is that the right things be done. Unacceptable as may
be the suggestion, I can not help feeling that the best course would
be the establishment of such a commission to study and report as

preliminary to any more legislation affecting business.
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Just a word as to the other bills now pending before this committee.
I should make the same general criticisms as to the bill with reference
to interlocking directors. It seems to me that the evils complained
of, while real, are of relatively small importance and that they can be
gotten at directly by forbidding the specific things that are objec-
tionable. The bill now pending woxild go so far as to make it im-
possible for the small corporations throughout the country to find
directors at aU suited to the work, and even the larger corporations
might be unable to secure a sufiicient number of men of the right

quahty and cahber.
While it is undoubtedly true that some men have served on too

many boards, many of the men whose services have been sought to

such an extent are of the utmost value even if they do not give a
substantial portion of their time to any one concern.

If there must be legislation on this subject, could it not be directed

to specific evils that require correction? For example, it would
be relatively harmless if there were a prohibition against the same
man serving on the boards of two competing companies, or even
if he were forbidden to serve under conditions where there was a
conflict of interests between the two concerns of which he was a
director. The biU now before the committee seems to me to go
altogether too far.

There Would be the same danger in any form of legislation for-

bidding holding companies. Holding companies play a great part
to-day as a mere convenience for administrative purposes or to

meet- special local conditions. It would be a distinct embarrassment
to business if they were generally forbidden.

If there must be legislation on the subject, it should be carefully

drawn to meet real evUs and with full recognition of the necessity

and advantage of holding companies under certain conditions.

The trade commission biU is not, but should be, before this com-
mittee. In my opinion, it is an impossible measure, among other
reasons because no small number of men could begin to handle the
many varied and important problems that are sure to come within its

range. No two businesses are ahke. There is an infinite variety of

methods, some fitted for one enterprise and some for another; and to

be eflFective there should be a trade commission for almost every one
of our industries, for each differs from the others in substantial

particulars. Complicated as is the railway business, it is of the
same general character; but a commission that was quahfied to deal
with one line of commercial and manufacturing industries would find

itself unable to apply to the others standards or methods which it had
devised for the one with which it was familiar.

The suggestion is made as to several of these bills that they should
be amended so as to apply onlj^ to large enterprises. I do not think
that any such classification is wise or reasonable.

While I can not prove it, I believe that to-day there are far more
unfair practices and far greater employment of methods that this

set of bUls is intended to check or control among the very large num-
ber of smaller business enterprises than among those that are of

great size. By proper investigation, it could be determined whether
or not this is true.

In any event, I feel very sure that as far as unreasonable price

cutting is concerned the smaller industries in the aggregate are more
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dangerous than the large ones. A single concern with a few hundred
thousand dollars output can fix an unreasonably low price for many
tinies its own product by competing everywhere on an improfitable

basis. Under present conditions many of the smaller concerns,

unwisely aild uninteUigentlv, have adopted just this course. As far

as concerns the interests oi those who desire to enter into a field ia

which they have not formerly worked, there can be no doubt that

the difiiculties in their way are due far more to relentless opposition

of relatively small concerns than to the large ones.

It seems to me that if such legislation is necessary, it should be
based upon underlying principles which should be muformly applied

without discrimination on account of size.

Committee on the Judiciaky,
House of Kepresentatives,

Friday, March 13, 19U.
The committee met at 10.30 o'clock a. m., Hon. Henry D. Clayton

(chairman) presiding.

The Chairman. We will be very glad to hear first this morning
from Dr. Galloway, of New York University.

STATEMENT OF DR. lEE GAIIOWAY, OF NEW YOEK TJNIVEESITY.

Dr. Galloway. Mr. Chairman, I wish to speak in reference to sec-

tion 9 of tentative bill No. 1, and also in reference to section 1 of tenta-

tive bill No. 2, beginning at line 9, in which it refers to the quantity

of the commodities sold, and in bill No. 2, hne 15, in which it refers

to the prevention of competition in selling, and it was particularly

the word "selling" which I had in mind. You are undoubtedly
familiar with it. Then, also in line 21 of the same section, it refers

to the sale of drugs in connection with the restriction of competition.

I presume it is m order to speak to you gentlemen in regard to my
purpose in coming here to-day, so that you may have a ground for

judging the basis lor what I may have to say to you.
I have been drawn into the relationship of this subject in connec-

tion with my economic researches and in attempting to investigate

this matter from the practical point of view, as well as from the theo-
retical, economic viewpoint. In that way I had introduced in one
of my books which I have written some reference to the question of

resale prices, and I found that I was in harmony with the proposition

as it was being presented by a number of manufacturers, who felt that
they were being injured in regard to the recent decisions in the
Supreme Court of the United States which permitted the making of a
contract for the resale price.

I felt that in this connection I was peculiarly fortunate, because
it is not always the case that a man, in connection with his academic
studies, has an opportunity to see his theories worked out in practice.

So I was drawn into this particular connection with the American
Fair Trade League because I saw there an opportunity to push for-

ward into the practical business world an ecconomic theory and a
social question that have emphasis, to the point where it would help

commerce in the way that students of economics should like to see
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it done. So that drew me into it from a purely scientific point of

view.
Now, the big idea in this to me is the point of dependableness,

and I wish that I might impress that upon you, if you have not given
it that particular slant in your consideration. I would like to impress
that particular point of view of dependableness in commerce upon
you. Anything that will put into our commercial relations more
dependableness ought to have the sanction of our business men and
of all other members of society, but especially business men.

I do not think it will be amiss if I refer to one or two instances of

this sort, so that I may throw into bolder contrast the idea I have
in relation to the marketing of goods and the introduction of depend-
ableness in merchandising.

,

It was the growth of confidence in the financial world that made
banking and exchange, in fact, all of those businesses connected with
the interchange of property, more economical, because people had
confidence in each other. It took ages to put that idea of depend-
ableness into exchange. Of course, we have not yet reached the
millennium in business and financial matters by any means.
The same idea had to be introduced into the question of trans-

portation. So long as steamships were announced to depart at

about a certain hour or arrive in two or three weeks within a certain

time set, you could not expect to get much economy in transportation.

There was no certainty about the departure or arrival of the steam-
ships and there was consequently a great waste of time. A man who
had to arrive at a depot an hour or two or three hours before the time
for taking a train, or who would have to get into town one or two or
three days or perhaps longer to await the arrival or departure of a
ship, in order to be sure that he would meet the ship, at some time,

lost a great deal of time, and that brought about an economic waste.
There is no field which has needed the development of this idea so

much as merchandizing. It has grown out of a natural economic
growth of enormous complexity, both in production and in the
marketing of goods.

There has, perhaps, been no greater opportunity in the history of

the world for cheatmg to go on, and subtle methods to be practiced

upon the consumer and others as much as in the field of merchandiz-
ing, because the producer was separated from the consumer by
enormous distances and by immense complexities. There have
been opportunities there for all sorts of skullduggeries. Whenever
we have an opportunity -for strengthening the dependableness in any
branch of merchandizing, I think we ought to take advantage of it

During the last century I think we all agree that the adaptation of

machinery to the making of goods changed the whole economic as-

pect of the world, and thus produced the situation in which we have
produced more rapidly than we could dispose of the product. The
natural way to dispose of the product was to build up railroads, but
we built the railroads and then we discovered that we did not have
the consumers raised to the point where they wanted the goods.

They had been brought to the early levels of consumption of the early

days of the nineteenth century. They were used to the peculiar

kinds of goods made during the first part of the century. All the

refinements of manufacture had not been brought in upon the mind
of the consumer, but along in the latter part of the century we began
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to have enormous advertising. Now, advertising is lust as much an
economic force in the world as transportation. The giving of in-

formation to the consumer about goods and about the methods of

manufacture was, in a sense, the introduction of a new element of

dependableness in merchandising. That had grown to a point where
a second step was considered necessary. Much of the advertising

began with the advertising of patent medicines, and the early adver-

tising, at least a good deal of it, was of a nature not to inspire the

confidence of the readers after they had fallen victims to some of the

allurements. But that has been eUminated to some extent, and is

still in process of elimination now.
And in the minds of all those came the idea that if a manufacturer

could put upon his goods a certain stamp showing his individuality,

showing that he stood back of those goods, that he would guarantee
them—that there would be developed a big tr.Tde opportunity.

That was probably done with the same business selfishness—and I

use that word in the highest sense—that all business is done, which is

done for the advantage of the merchant.
But that does not reheve any responsibility from our shoulders if

we find in the actions of the business man a great social benefit to be
gained, to help it. The standardized good is perhaps the highest

form of guaranty which has yet entered mto merchandizing, and it is

bringing the uncertainties which surrounded early production to a
state of guaranty, to a state of dependableness, and. that is the reason
why anything which will mar the trade market will hurt society,

because the consumer, in looking upon the trade-mark feels that he
has somebody back of it, that he can go directly to the person back of

the trade-mark and receive his money back, as the storekeeper
would say.

That has been a great economic factor and it is a great saving, both
in economic energy and in mental energy, and you have no doubt
heard that subject taken up from so many points of view that I will

not go further mto it except to lead up to this particular thought and
give it its particular setting, because I believe that this pomt has
enormous social significance; that is, in the increasing of the depend-
ableness in commerce.
Now, I wish to speak for a moment upon the confusion which has

arisen in the term "fixed prices" and "price maintenance" and
"monopoly price." Perhaps you do not need to be enlightened upon
those terms, but I found in discussing this matter with hundreds of

men that the first opposition that arises is due to the fact that they
considered that price maintenance is monopoly price, and that any
man who has. the right to name his price must be in a position to fix

his price, and I would hke to say a few words in explanation of the
difference between price maintenance and monopoly price.

Let us look for a moment at the position oi the manufacturer.
When he names his price—and I wish you would note the word
"names," because in reahty that is all he does, to name his price

—

he first must study his market—that is, the probable demand. He
next must study ms competitors; he must Iook at their product and
study its quality as well as the quality of his own product; he must
study their service in comparison with the service he may be able to
render, and he must look at the prices which his competitor is going
fco put upon his goods, as well as the prices he himself is contempla^
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ing putting upon his goods; and thirdly, he must study the cost of
production. He has two great costs to keep in mind—^the variable
expenses and the fixed charges—^and both of those he must study
closely.

You can see, therefore, that when he names his price he has done
it in a field where competition is rife. There is no restriction. He
has hundreds of competitors, both as to commodities and as to price

and as to men. What does he do? He finds the particular price

that he feels can compete with the other prices in the market, and
he stamps that price upon trade-marked goods, and then he is

ready to go into the market. He then goes to the retail merchant
or tne wholesaler and he asks to be permitted to make a contract
with him to have him resell that commodity at his named price.

Up to that point there is not the slightest bit of restriction—that is,

he has not any peculiar advantage, none whatever.

^ I would like to take these three words and contrast them for your
benefit. It seems to me if you have had any confusion in the mat-
ter, it will clear it up. It did to' me. In the first place, the price

is fixed by competition. The price is named by the manufacturer;
the price is maintained by the dealer.

Mr. Floyd. WiU you permit a question there ?

Dr. Galloway. Certainly.

Mr. Floyd. We have had evidence before this committee show-
ing that a certain concern had an absolute monopoly upon the entire

product, with only one competiag .concern fighting. Under your
definition, with your assistance, you could not say that there was
any competition in that business. I refer to the matter of films

used in motion-picture shows.
Dr. Galloway. I presume I ought to have stated that I was taking

up a condition here in which I considered there was no patent.

Mr. Floyd. It was claimed before this committee that while there

were some patents in connection with these films, that the film

itself was not patented, and the courts had -held the patent which
they claimed they had invalid.

Dr. Galloway. I should have gone further and stated that I was
assuming—I believe there is another biLlj the Stevens biU, which
eliminates the idea of monopoly—that is, eliminates monopolies
from taking advantage of this.

Mr. Volstead. How would you estabUsh, as a practical propo-
sition, that that business was not controlled by monopoly? I am
just looking at the book by John Moody on The Truth About Trusts,

and a great majority of these interests are controlled to an extent

of 70, 80, or even as high as 90 per cent of the total industry. How
can you prevent practical monopoly if you permit a concern that

controls 80 or 90 per cent to fix the price absolutely to the con-

sumer? These large concerns have factories not oply at one place,

but practically all over the country; wherever there is any occasion

for a factory they will put it in, and from the headquarters in New
York or Chicago or some other big city they will control practically

the wholesale price, and if you now give them in addition to that

the power to control the resale price, where are you going to end ?

If you win teU us how you can get rid of the practical consolidation

of these industries so that we can have actual competition between
factories, I think there might be a great deal more force in your logic.
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Mr. MoEGAN. Is it not a fact that the control of 90 per cent is a
monopoly, and that they do not need what you are asking that they
be given ?

Dr. Galloway. Assuming that in its wisdom Congress was going
to define what a monopoly was, and I presume that that was what
these bills in a large measure were introduced to eflfect.

Mr. Volstead. Witnesses come here and tell us that no matter
how large an organization is, it is still not in violation bi the Sherman
antitrust act, when there is some sort of an arrangement to restrain

trade.

Now then, if the size of the concern is of no consequence, under
the Sherman antitrust act, and there is not any question but what
that has been contended before this committee and in a great many
writings on the subject, how are you going to avoid the necessary

consequences for the proposition you have advanced ?

Dr. Galloway. That is, you are assuming that business is vir-

tually monopolized now.
Mr. Volstead. In many lines.

•

Dr. Galloway. In many Unes. Then I assume that the purpose
of these bills is to check that growth.

Mr. Volstead. I am afraid that the purpose of the bills is not, as

they are drawn, very clear along those lines. I do not know just

how far we can go. It is also a question of constitutional right.

Dr. Galloway. I have allowed your assumption to go against

what I considered to be the main facts, that is, so far as the trade-

mark goods are concerned in thi*s country, the majorityof trade-mark
goods, that so far as the capital concerned is involved m it, the major-
ity of these are not what you and I would probably consider, by the
only standard we have to-day, the general feeling of what constitutes

monopoly, are not in that class.

Mr. Nelson. Therefore you would not permit monopolies or those
concerns which approximate monopolies to have this privilege.

Dr. Galloway. No..
Mr. Nelson. There is the difficulty. Who is going to determine

at what particular stage they are or are not monopolies ?

Dr. Galloway. That briags in another question that should be
determined, and I presumed they were trying to determine what are
monopolies.
Mr. Volstead. If these people are right, these people who are

contending that the size of the concern does not tend to prove a
monopoly, or at least does not establish monopoly, how are you going
to reach them, especially if they are right in contending that we have
no power under the Constitution to prevent the conduct as mere big
business ?

Dr. Galloway. Then it will make no difference, gentlemen,
whether you have price maintenance or do not have price mainte-
nance. If a man has an absolute monopoly, he can control the
resale as well as the production.

Mr. Nelson. You do not give every business the right to fix the
resale price until the question as to whether or not it is a monopoly
has been decided.

Dr. Galloway. Yes; I can only conceive that the monopoly
would have to be proven to be a monopoly before you can consider
it as such.



TEUST LEGISLATION. 1529

Mr. Floyd. Your argument is based upon the standard quality of
the product. Do you know of any concern that produces a better
quahty of a thing than a big combination producing the same thing ?

Do you know of any small industrial concern that produces a better
quality of oil, for instance, than the Standard Oil Co., or any small
manufacturer of shoe machinery which produces any better quality
of shoe machinery than the United Shoe Machinery Co., or do you
know of any small manufacturers of farm implements who manufac-
ture a better quality of farm implements or farm machinery than the
International Harvester Co. ?

Dr. Galloway. No.
Mr. Floyd. If your fundamental proposition is sound
Mr. Nelson. I would like to add to that list which you have given

the Beef Trust. Would you have them fix the resale price on standard
articles to the consumer ? And you might also add the Sugar Trust
to that list.

Dr. Galloway. No ; they would not need to have the resale control
if they are monopolies. The price is fixed ; they fix the price.

Mr. Nelson. I want to know, as a practical legislator, how I may
draft a bill which will give you what you want without giving these
gentlemen what they want until they have been proven monopolies,
and that takes a long time.

Dr. Galloway. Yes; it will. If you are going to make no
distinction as between those which are and those which axe not
monopolies there might be some danger—I do not know as there
would be, either, because if the price is fixed by the monopoly I do
not see any particular reason why the monopoly would want to fix

the resale price.

Mr. Nelson. Your scheme is predicated upon a condition of things

in which we have abohshed monopolies, and they will no longer
interfere, and your proposition is one according to which this system
can come in without reference to monopolies.

Dr. Galloway. I would not want to say without reference to

monopolies, but it would give the smaller businesses, those in which
there would be no doubt as to whether there would be monopolies or

not, a chance.
Mr! Nelson. Perhaps you can show us how to separate the goats

from the sheep. Perhaps you would propose to take that up later in

your argument and show us where we can make a distinction, so as

not to give further rights to those who have nearly reached the point

of monopoly, if they have not quite reached it.

Dr. Galloway. I may say right here, Mr. Nelson, that I doubt if

any statement can be drawn so that we majr distinguish in a dogmatic
manner between the point at which an industry leaves off being a

competitive industry and when it goes to a monopoly, and I think

that a great deal of the confusion which arises has to do in not being

able to determine what the monopoly is. I think if we were to analyze

the whole question of monopoly, we would find that theoretically, at

least, there were no monopolies; that monopolies are only monopolies

in the same sense that truth is truth; that it is relative, and that the

biggest monopoly we have to-day—and I say monopoly because it

is so closely associated with Standard Oil in this term—nevertheless

that still is in competition with all other materiab of that kind.
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Mr. Nelson. Then we are to draw the conclusion from that state-

ment that you want us to give this right to all business concerns,

irrespectire of whether they have reached the stage of monopoly or

not?
Dr. Galloway. No.
Mr. Nelson. Where are you going to draw the line?

Dr. Galloway. As I said before, I was assuming it would need con-
siderable study on the part of somebody.

Mr. Nelson. You are expert on the subject; you have written
books on the subject.

Dr. Galloway. Yes.
Mr. Nelson. You have given it such scientific study that you are

here to tell us about it. We are very busy men, and we would like

to have you give us the benefit of your study of the subject. We have
not the opportunity to make as detailed a study of the subject as you
have made, and we would like to get the benefit of your views in regard
to this particular point. How are we going to draw the line ?

Dr. Galloway. I did not pretend to come here and in my humble
way decide as between a monopoly and an industry which is not a
monopoly.

Mr. Nelson. Can you suggest anybody who can show us where we
can draw the line, so that we will not give this privilege to those con-
cerns that verge toward monopoly, and may give it to the smaller men?

Dr. Galloway. That would have to be worked out on this par-
ticular line. If you discovered an industry that had the power of

fixing the price—controlling the price—then you would have the test

of monopoly.
Mr. Volstead. Is it not true that almost any one of these large

concerns that controls 75 or 80 or 90 per cent of the total output of

an industry practically has a monopoly in many localities in this

country, and perhaps m several States? While they may not have
an entu-e monopoly of the whole country, has not the tendency been
among these large concerns, if they had any competitors at all, to

provide for territory in which the independents might operate, so that
there would be practically a monopoly, even if it was not a total con-
trol or a control of the entire field ?

Dr. Galloway. I might state here another thing: That any com-
mittee or any body of legislators who would take it up as a study at all

would have to emphasize this, that the greater the territory covered
by any monopoly, as you have suggested, the more significant becomes
the monopoly, and there has practically been no study yet made along
that Mne m regard to the distribution of the territory covered by a
monopoly and its effect and force. That is a study that ought to be
carried on. It has not yet been done.
Mr. Nelson. Would you suggest that your scheme be adopted

until we had clarified the field a little more ?

Dr. Galloway. My scheme would only suggest that you go to the
permitting of the manufacturer to set a resale price.

Mr. Nelson. But these combinations are manufacturers; many of

them are manufacturers of their own products.
Dr. Galloway. Then if you considered that you would have—that

would not in any way affect their price. The price is fixed before

they hand it to the retail merchant, and they have control of it,

anjTvay.
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Mr. Nelson. If we made a law giving them the right to do it, how
are we going to arrange it afterwards, if they should become a prac-
tical monopoly ?

Dr. Galloway. I do not know, unless you put in a provision that a
monopoly would not be permitted to come under the provisions of the
law. Then you would have to determine the monopolistic condition.

Mr. Floyd. Do you not think it would exclude nearly all the people
who have been before us ? The company which manufactures the
motion-picture films, as I understand it, has entirely put out of busi-

ness 150 other concerns, and there is only one selling company, and
that has been in litigation with the manufacturers of the moving-
Eicture films since 1909. It is trying to compete with them, and they
av'e to buy their films from this Edison company. If you adopt

this principle, would that not give them a complete monopoly, so far

as the manufacturers of motion-picture films is concerned? You
would give them the right by law to fix the price. The Government
is now proceeding against them as being in violation of the Sherman
law. We would give them the right to do what it claimed they are
doing, and what the proof before us shows conclusively they are

doing—and it has never been disputed—exercising an absolute
monopoly over the manufacture of that particular product, films used
in motion pictures.

Dr. Galloway. What is there now to prevent them getting the
price they ask ?

Mr. Floyd. Under the Sherman law they have been proceeded
against by the Government, but if we adopted your idea and enacted
it into law, giving them the right to fix the price and make legal what
they have been doing, what remedy would the pubhc have for that ?

Mr. Beall. They can get what they please for their product now,
but they can not compel a man to sell that product at a particular

!)rice; they can not enforce that sort of a contract. You would
egahze that kind of a contract.

Mr. Floyd. You would give them the authority under the law to

enforce a resale price.

Dr. Galloway. In fact, I do not see, if we recognize them as a
business unit, a legitimate business unit, I do not see that you are

giving them any special privilege in permitting them to name the

resale price to the retail merchant. You are simply acknowledging
that all Tnen who have standard goods can go to the merchant and
say, "This is my price. You sell it for that price." If he has the'

monopoly of it, he can compel them to do it anyway. But this pro-

vision brings in all others who are attempting to compete under the

law.
Mr. Floyd. It was proven before this committee that there were

150 concerns that this moving-picture-fihn manufacturer put out of

business before it got to that state.

Dr. Galloway. They could not do it any more if they had the

privilege of fixing the resale price.

Mr. Floyd. I beg to differ with you there. Some jpeople think,

and I am one of the number, that the most effective instrument of

monopoly is this practice that they have had of fixing the resale price

to the consumer, charging the enormous profits to the consumer, and
driving their competitors out of business on these prices they have
made. That is my view of it. .

74414—VOL 2—14 30
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Dr. Galloway. Do you mean that a monopoly can fix the price

at any place it wishes ?

Mr. Fi,OYD. No. I mean that the system that has been in vogue

Eretty generally in many lines of business, for the manufacturer to

X the resale price to the consumer, is one of the most effective means
of acquiring a monopoly that has ever been devised in the business
world. The Supreme Court of the United States has held that it is

unlawful Qow.
Dr. Galloway. That is what I wish to try to bring out in my

discussion, that I advocate the first condition where I presume there

is no monopoly, and in the second place where there was a monopoly,'
and to show that price-fixing was done before the element of price-

maintenance entered at all, and that when a monopoly has fixed

upon a price it has done so under conditions where there was no
competition. If it does that, it does it in accordance with I he law of

monopoly price, which is the price which will bring to them the highest
net profits.

Under the law of monopoly price, the manufacturer who is a mo-
nopoUst must take into consideration the elasticity of the demand.
He wishes to turn out as many units of product as he possibly can at

that price which will net him the biggest profit. If he finds he can
turn out 500 units of product at 10 cents and have them consumed
by the public, and again that he can turn out, if he charges 5 cents,

he can put out double the amount of that quantity and have them
consumed by the public, it would be to his advantage, other things
being equal, to turn out the latter quantity.

Mr. Volstead. Would it not be to his advantage not to do that,

because he would not have as much overhead expense ?

Dr. Galloway. You must take into consideration the fact that the
overhead charge is the very thing which permits him to charge his

price without losing his profit.

Mr. Volstead. Let us suppose that instead of making double that
number he made half at three times the price; he would be making
more money, would he not, by taking three times the price ?

Dr. Galloway. If he can get the demand.
Mr. Volstead. But he will not need as much of a demand for a

third or a fourth of the total output.
Dr. Galloway. If you assume that, and he finds that is the place

to put it, he will put it there. That is not under his control at all.

Mr. Volstead. Well, it seems to me if he can simply raise his price

he does not have to increase his plant and the riste of his business.

If he has a monopoly, all he has to do to get an additional amount of
profit is to raise the price.

Dr. Galloway. But who is going to buy it ?

Mr. Volstead. If it is a necessary of life.

Dr. Galloway. Who is going to buy it ?

Mr. Volstead. If it is a necessary article, people will buy it anyway.
Even if it is a monopoly, they will have to get the stuff in all proba-
bility.

Dr. Galloway. If you are going to put it on the basis of a man hav-
ing an absolute monopoly of an absolute every-day necessity of life,

he can raise the price on that until you will get to the point where
you are willing to give anything but your life to get it. If you con-
sider it in that light and if you take a monopoly, as, for instance,
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under the condition of the Standard Oil Co., why does the Standard
Oil Co. not raise the price of oil to SI a gallon ?

Mr. Volstead. We have had here this explanation in regard to the
Standard Oil price, that the independents follow the price of the
Standard Oil Co.

I have been told that the United States Steel Corporation, although
it does not control much more than a majority of the total steel
business, that in the case of that corporation the independents are
very careful not to cut below the price of the United States Steel
Corporation, because if they did, the United States Steel Corpora-
tion could put them out of business any time it saw fit.

Dr. Galloway. I will assume that the Standard Oil Co. has every
drop of oil on the face of the earth, and that they control it; still, why
would not the Standard Oil Co. charge $1 a gallon for it?

Mr. Volstead. They would charge as much as the traffic would
bear.

Dr. Galloway. That is just the point. They wiU do that, so far
as it comes in contact with the principle of the greatest net returns.

When it gets to 35 cents a gallon, refined oil will come in competition
with denatured alcohol. Why would not the Standard Oil Co. put
it at 50 cents a gallon? That is bringing in this potential compe-
tition, and as I said a while ago, theoretically, there can hardly be
any monopoly because it is omy a relative condition. That is the
proposition that legislators are up against; that is, to determine where
monopoly begins and where competition leaves off, because when
you get off from the practical competition you are speakins of ihcn
you are into the field of potential competition.

Mr. Nelson. That is theoretical; but practically there is a field

which is covered by the use of oil. Of course, when you get above
that you can get in competition with other things outside of oil. A
monopoly would be that thing which substantially covers and con-
trols that practical field, would it not ?

Dr. Galloway. If any monopohst was so shortsighted as to wish
to confine his produce to a narrow field, that might be so, but a busi-

ness man wants to enlarge his market if he can do so, for instance,

in the case of the oil business, by putting the oU into a market, and
by a lower price increase his output without increasing his overhead
charges; if he can do that, he wiU increase his output, because it

makes the net income much larger.

Mr. Nelson. Is it not always human nature to try to conserve
his capital? If he wants out a large quantity of oil, that tends to

exhaust his resources, and therefore it is better to hmit the output
and get a larger price.

Mr. Volstead. And then they may not be able to do that with-
out seriously cutting down the amount consumed.

Dr. Gallqwat. That is true, but it is their option to set the price.

They study the market conditions and they find that the market will

take it at a certain price, and they put it at that price, but if they
put it at another level it will come back to them. It is the elasticity

of demand which determines the monopoHstic price.

Mr. Volstead. Let me give you an illustration which has been
brought before the committee, and that is in connection with the

safety razor.
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The safety razor—that is, the Gillette safety razor—^has sold for $5.

If there had not been some sort of a monopoly when that thing started,

do you suppose they could have maintamed that price at $5, if they
had not fixed the price ? Suppose they had sold it at a certain price

and given it to the jobber and allowed the jobber and the retailer

to sell it at any figure they chose; do you think that price would have
stood at $5 continuously ?

Dr. Galloway. No; of course not.

Air. Volstead. Now take the typewriter.

Dr. Galloway. Let us stick to the safety razor, if you please,

because I like that illustration. That is the best one. If lean take
simply one illustration, I can follow your argument better than if

I took one or two others. If you will permit me to take that as an
illustration, I wOl appreciate it, because that involves what you
want to get at.

I will ask a question and answer it myseK. What special privilege

did price maintenance in the case of the Gillette safety razor give

the manufacturers ? I say it gave him none.
Mr. Volstead. It made him rich.

Dr. Galloway. I will tell you what made him rich. The thing

that made him rich was the difference between the cost of production
and the price the pubMc was willing to pay for the razor.

Where did the monopoly come in ? You and I gave him the right

to put a monopoly on it, because we gave him the right to a patent.
If we do not want to give monopohsts any patents, that is another
question. But let us not consider that at this time.

Mr. Webb. That is only a temporary monopoly.
Dr. Galloway. Yes; that is only a temporary monopoly.
Mr. Webb. You do not give him the permanent right to fix the

price.

Dr. Galloway. Yes; you do not give him the permanent right to
fix the price, because he does not fix the price ; all he does is to name
the price.

Mr. Nelson. If nobody could sell it at any other price, what is the
difference between fixing the price and naming the price ?

Dr. Galloway. That price was fixed by Gfllette when he studied
the market conditions. I think I understand the inside of that
proposition.

The razor that was put on the market for $5, when it was first

invented and the patent,first obtained, the question was discussed in
the committee as to what price they would put upon it, and it was
decided that 75 cents—I think that was the amount—would do. Then
the advertising man got hold of that and he said: "Why, you can
get $5 just as easy as you can get 75 cents for that razor." They said

:

"If you can do that, why "not get the $5 ?"

Has he exercised one bit of special privilege of monopolistic control
when he said: "Let us put the price on that at $5 instead of 75 cents,"
except that he controlled his razor by virtue of a patent right ?

He studied the market conditions. Would it not have been busi-
ness suicide for him to have put that razor on the market at $5 if

nobody would buy it at that price ? The fact that people would buy
it and pay $5 for it gave him the reason for keepiag it at that price,
and thousands of men are still willing to do that.
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Mr. NELSoisT. I think you are mistaken about your assumption.
People are not willing to do that. They have to do it.

Dr. Galloway. Wliy ?

Mr. Nelson. Because it is adrertised at $5, and you can not get. it.

at any other price.

Dr. Galloway. I can shave with a case knife, if necessary.

_
Mr. Nelson. It seems to me the fundamental fallacy of your posi-

tion is that you are assuming that the people desire to pay these' prices.
Take the case of the GiQette safety razor. It is an excellent razor,
and I used it for a, number of years. A year ago, in order to meet
some agitation with reference to patents, the Gillette people caused
to be sent to Members of Congress a little razor caUed the Mark Cross
razor, and that safety razor with two blades was sold for 25 cents, and
that razor is equal to the GUlette, as they pointed out.

Why is it that you can not get that razor anywhere in the market ?

It is because the retailer can make so little out of it that he does not
care to push that, but he pushes the $5 razor and makes many times
the profit he can make out of the 25-cent razor. The people would
like to know about this Mark Cross razor, but you want to bring about
a status whereby they have to get the Gillette razor because it is the
only one that is advertised, and it is advertised because they make
such enormous profits out of it. Is that not the outcome of the thing
you desire?

Dr. Galloway. No; I do not think so, Mr. Nelson. The thing you
have stated is true, but the result obtained has been through adver-
tising; and if you wish to put it as between the man who has little

money to spend and the man who has milHons to spend, theil it will

always, so far as advertising is concerned, be that the influence is

going with the man who puts the most economic energy into the
product.

Mr. Nelson. But what has advertising put into an article in the
way of an advantage to the consumer ? You are arguing for a right

that foUows advertising.

Dr. Galloway. Yes.
Mr. Nelson. What is the principle back of that that should give a

man the right to get more out of the people because he has advertised ?

Dr. Galloway.- If you wish me to state what is the economic
importance of advertising which is involved in thafc, I would say that

by advertising and spending millions of doUars, which the razor
people did in advertising their products, they advertised not only a
special brand, but they advertised the desirability of shaving, and the
necessity of shaving, and if you put that in connection with soap;

where we could, perhaps, see a little closer analogy between the per-

sonal hygiene than you get with the razor, it has advertised aU the
things which come from the benefit of using a razor and using soap.

Mr. Nelson. So that the difference between a 25-cent razor which
does its work just as well as the $5 razor is this benefit the GiUette

people give the people in advertising the necessity for shaving?
Dr. Galloway. No, I do not say that. I say the Gillette people

had exactly the same right to ask $5 for their product as the Mark
Cross people have to charge 25 cents for their product. GUlette can
not get $5 for his product unless the people want it and will pay that

for it. He advertises the quality of his razor, safety, and the social

prestige that goes with that particular razor.
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The Chairman. Granting for the sake of argument that he has the
right to ask $5 for his razor, if he wants to, do you think he ought to be
given the right by law to compel another man to whom he sells that
razor to also charge $5 for it ? That is the point.

Dr. Galloway. Yes, I considered that, too. That was the last

point I was going to touch upon, and that is the relationship between
the wholesale merchant and this problem of price maintenance.
He has a right, in my opinion, to ask the resale merchant to main-

tain his price. According to the epitomized statement which I gave
as to the economics of advertising, the manufacturer has put into his

product a standard of measurement and a standard of values. That
IS extremely valuable to the consumer. I consider it one of the most
important things that has been contributed and it is right along the
same liae of dependableness again. It has placed in that a right, I

will say a property right of good wUl. If there is any question, any
particular subject which has distressed business men, it has been the

q^uestion of coming to some idea as to what constituted good will, but
simply because it is one of those fluid assets, it none the less becomes
a property right. A man who spends his money for advertising

—

and i shall assume that advertismg is an economic factor and is as

legitimate as is transportation—a man who establishes his trademark
and spends his money upon it has a property right in that.

Mr. Volstead. And ought not to oe bothered by competition ?

Dr. Galloway. Indeed it should be, if he can not mamtain it.

Mr. Volstead. That is what you are asking for.

Dr. Galloway. This does not cut off competition. That is what
I am talking about. It does not cut off competition. It is not
concerned with the stopping of competition.

Mr. Volstead. It cuts off competition in prices; that is the thing
you are seeldng.

Dr. Galloway. Yes; it cuts off the competition in cutting pricesi

Price cutting is not necessarily competition.
The property right being established in good will, when he disposes

of this physical article to the resale merchant, he does not necessarily
give him the right to handle his reputation, which is his good will, in

any way he sees fit. If he sells the goods at a certain price which
involves his good will, he has still some control over them, and he
should be protected in that right, just as I am protected in my right
if I own a piece of property to cut it up into buUding lots and then
put into the contract of sale a provision that only houses of certain
value shaU be buUt upon it, or if I say that they shall not raise goats
or chickens in that section, I still have the same sort of right.

The thing that makes it most difficult for men to see that there
is a property right there, is because this is a new relationship. It is

a new property relationship which has arisen and which needs-
recognition and this does recognize it, and that is the only thing I

see in that whole proposition—that is, the maintaining of a property
right and allowing a man to stand by it, and receive damages if he
is injured in any way.
The Chairman. Did I understand you to say that a man could

sell another a farm and say that he could not raise goats and chickens
on that farm ? He can raise what he pleases on it.

Mr. Morgan. Is it not a fact that men quite often sell property
with the requirement that a man shall not build a house on that

property of less value than $10,000?
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Dr. Galloway. Yes. I was referring—I went to look at some
property the_ other Say, and they said I would be restricted in the
purchase of it from the doing of certain things, and I ran across
that so many times that I assumed there was a legal basis for it.

Mr. Geaham. There is no doubt that a sale of real estate can be
made with a restriction on it.

The Chairman. Do you not tMnk there is a fundamental distinction
between the sale or disposition of real property and the sale and
disposition of personal property ?

Mr. Graham. No, I d!^o not think so.

Mr. lIoEGAN. The restrictions are put on real property to maintain
the price.

Mr. Volstead. Is that not done because a man has some interest

in the locality in which he desires to protect. I have run across
one or more cases where they have based it upon that ground.

Mr. Graham. It is a covenant running with the land.
Mr. Volstead. My impression is that you can not impose every-

thing you see fit in a deed, because then you would practically be
administering the police regulatioEs of that locality, ard the courts

fut a limit on that. Just where the limit is, to what extent it goes,
am not prepared to say, but I know that in quite a number of cases

it rests upon the ground that you have other interests in that locality

which you desire to protect. If there were no restrictions on that
you could practically establish the police regulations for a whole
town site, for instance. You may provide that the man who buys
your property may not sell any liquor on the place. I know the
courts have supported some of those provisions.

Dr. Galloway. I had in mind the idea of the division of property
rights that you can not dispose of part of your rights and not the
whole right.

Mr. Volstead. It seems to me your proposition ought to be to
show there is an economic or some other reason why we should change
the law. The Supreme Court has held what the law is on this ques-
tion.

Dr. Galloway. I did not know whether there had been any
general decision which would prohibit the manufacturer from ma;king
a contract with a merchant even now. I presumed that was still in

the air.

Mr. Floyd. They have expressly held it to be an unlawful trans-

action.

Now let us take it on the economic side of the question. We have
been talking about oil. Let us take it in regard to tobacco.

I am a tobacco user, and the Tobacco Trust has sought on practically

that same principle to maintain the price. You can take a particular
brand of tobacco and you can buy it at the same uniform price all

over the country. I can buy that particular brand anywhere at the
same price.

Who pays the freight, if the factory is in Massachusetts and they
ship a lot of that tobacco to my town, 3,000 miles from the factory ?

Who pays the freight ?

Dr. Galloway. I do not know that I quite catch your idea.

Mr. Floyd. Somebody has to pay the freight on that tobacco froni

the factory in Massachusetts to YellviUe, Ark., my home town; who
pays the freight ? Does the local merchant pay it or does the tobacco
company pay it ?
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Dr. Galloway. You are asking merely who pays the transporta-

tion charges?
Mr. Floyd. I am asking you a practical question in regard to this

system of uniform price, and I am taking tobacco as an illustration.

It is shipped 3,000 miles irom the factory and it is sold at the factory
door at tlie same price at which it is retailed 3,000 miles from the
factory door. Who pays the freight on the tobacco in transporting

it from the factory to the town of yellviUe, Ark., 3,000 mUes away?
Does the American Tobacco Company pay it, or does the local mer-
chant at YellviUe, Ark. ?

Dr. Galloway. As a practical proposition I do not know how it

will be embodied in the contract between the tobacco company and
the retail merchant.

Mr. Floyd. What is the practice, if you know?
Dr. Galloway. No, I do not know what the practice is.

Mr. Floyd. Now, as a practical proposition I am citing this in-

stance. Somebody pays the freight. Of cotirse, the manufacturer
does not lose it. Somebody pays it. Now, is not the result of your
whole system this, that the price fixed at the remotest point in the

United States must be fixed sufficiently high so that the merchant
controlling that product will not lose anything, and if you do that,

do you not give that concern enormous profits which they are not
entitled to at all the intermediate points, and is not the result of that
system whoUy against the consumer and in the interest of the manu-
facturer, the jobber, and the retailer exclusively, and not in the inter-

est of the general public ?

Dr. Galloway. You are again assuming that the man has an ab-
solute monopoly.

Mr. Floyd. No, I am not; I am talking about an individual com-
modity. I am assuming the contrary.

Dr. Galloway. All right, then, that would help me in my answer.
I believe that price mamtenance helps competition rather than cuts

it off. You will see my reasons for tnat in just a moment. If the
profits are cut in California, by having to allow for the cost of the
extra freight rate, and you have competition in that country, where
does the price maintenance proposition affect that ? That gives the
man in that territory a knowledge of the competition he has to meet
right there, and he knows the price is not going to be cut to drive him
out, and so it will breed competition within his own territory, and the
effect would be to distribute the industries around the country rather
than put them in one place.

Mr. Floyd. What do you think about the justness of the proposi-
tion ? I am asking you about whether that is a just system, whether
it is right that any manufacturer should fix the price to the consumer
at the remotest point from his factory, the remotest point in the
United States; that he should fix his price so high at that remotest
point that that man would still sell it and make a profit, and whether
the necessary result is not that the company gets oack the difference
between the freight rate to a nearer point and that point as a profit,

and this is above their price, which is sufficiently high to give them a
profit already.

Dr. Galloway. Yes, sir, I would say he has a right to fiLx the price
any place he puts it, as long as he has no monopoly.



TBUST LEGISLATION. 1539

Mr. Floyd. Is he not pretending to do a thing he is not doing, and
is it not a deception upon the public for him to insist upon the uni-
form price upon a basis of any such claim, when he is constantly get-
ting excessive profits from those who are nearer to him at the expense
of those who hve farther awaj^ from his factory ?

Dr. Galloway. I do not think there is any question of honesty or
ethics involved in it at all. It is a matter of expediency. If a man
does a thing which is inexpedient in his business, without deception,
if he uses no deception in the matter at aU

Mr. Floyd. That is the point I am making. Is not the deception
in the very contention ?

_
Mr. Nelson. Would not the trouble come in in this, that we would

give this man a special privilege to get a price for his goods far beyond
the merits of his goods.

Dr. Galloway. No, I do not think so-. I think the mere fact of

permitting him to fix a resale price in no way determines the height
of that price, nor the lowness of the price. That is all fixed by the
competitive conditions.

Mr. Nelson. The competitive conditions—as far as that is con-
cerned, I beheve there are 24 different safety razors, but the GiUette
razor is selling at $5 and will remain so to the end of time, if we will

give them the right to fix the price.

Dr. Galloway. Why not leave it there 1 '

Mr. Nelson. You are talking about competition.
Dr. Galloway. The competition is in the Mark Cross razor. They

had over a million razors sold before they put any on the market, and
they had them sold for 25 cents apiece. The competition is rife in

the razor business.

Mr. Nelson. Is not this your assumption, that if by advertising
extensively you can guU the people into paying more for a thing than
it is really worth^—and surely the Gillette razor is not worth the
relative proportion between the cost of it and the cost of the Mark
Cross razor, because, as a matter of fact, I prefer the Mark Cross
razor in many ways. The whole argument is founded upon the fact

that you can guU the people, by advertising, into paying $5 for an
article which is no better than the one you can get for 25 cents, and
you want to legalize that.

Dr. Galloway. I do not want to legalize anything that leads to

skullduggery.
Mr. Nelson. You are talking about advertising. Can I not go out

as a candidate for Congress, with a bad record, and fool the people
into believing that I am a No. 1 Congressman, and it is all based upon
advertising, and just because I advertised extensively, therefore it is

right. That seems to be the logic of your argument.
Dr. Galloway. No.
Mr. Nelson. Then please tell me what it is. What is the basis of

the right that is back of advertising ?

Dr. Galloway. The basis of advertising rests upon gaining a wider
distribution of goods. Advertising, like all busmess relations, in-

volves opportunities and foresight and consideration, as well as other

things. A man who has an article and does not advertise it deprives

the community of a desirable commodity. If we let him go into the

market with the ordinary business basis of selling for what he can

get, without using deception, and if any safety razor manufacturer
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uses deception, then lie is practicing something which is not honor-
able.

Mr. Volstead. Does not your theory amount to this, that a man
who advertises is entitled to a certain amount of protection and ought
not to be compelled to compete ? Is it not true that while a man is

doing that advertising he is getting from the public, in the larger sale,

all the legitimate profit which he is entitled to ?

Mr. Webb. And making the public pay for the advertising, too.

Dr. Galloway. Why should you not pay for the advertising ?

Mr. Volstead. I am objecting to the idea that you insist upon,
that we should protect him in his advertising. I do not see why a
man who advertises should stand upon a better footing than the man
who does not advertise. If he is wnliag to put his money into adver-

tising, with the expectation of getting a return, that is good and well.

You insist that we should protect that advertising. What morality

is there back of that sort of a proposition ?

Dr. Galloway. Based upon public expediency, that it is a good
thing to advertise.

Mr. Nelson. A good thing for whom ?

Dr. Galloway. For the public.

Mr. Nelson. A gopd thing for the advertiser.

Dr. Galloway. I am taking the public's point of view, not the

business point of view, at aU. If you are in business at all, if it is

i'ustified at all", it is justified on the basis of public benefit. If a
)usiness hurts the pubhc, we stop it. Advertising is a legitimate, a
desirable, and an economic thing. It is highly expedient for the
public that we permit and encourage advertising, but we should dis-

courage rotten advertising. We' should have some method whereby
we can control the comparison of prices that are false.

Mr. Volstead. That is an entirely different problem.
Dr. Galloway. It is the only question that involves this broad test

of advertising, except that you must assume that advertising is an
economic necessity.

Mr. Nelson. Let me follow you right there to the logical conse-
q^uences of that. You then would have us not only protect adver-
tising, but you would have Congress, by law, or by creating some kind
of a commission to pass upon the matter, discriminate between the
degrees of falsehood in advertising?

D. Galloway. I would not be surprised but that at some time we
will have to come to that.

Mr. Nelson. That logically follows, if you are going to protect it

by law; if you are going to do that you will have to discriminate.
Dr. Galloway. I would not like to put it that way; we are pro-

tecting a property right based upon advertising.

Mr. Nelson. We have got to look at the thing without those fine-

spun discriminations. It is really founded upon advertising.

Dr. Galloway. If I get a property right which is founded in land
or in my books, or if I have a house, and some man attempts to put
a barn next to it, I claim I have certain rights which should be
protected, and if I put my reputation out into the market for the
benefit of the public, and if I had that right and worked in harmony
with the pubhc expediency, and that property right is a just one,
it should be protected, and price maintenance does give that pro-
tection, and does not give the slightest bit of control anywhere
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If I could talk it out on individual lines instead of having to stand
before you and answer questions in the way in which I have answered
them, sometimes in the midst of confusion, I am sure I could con-
vince you of that.

_
Mr. Nelson. Up in my State there has been a great deal of agita-

tion over the subject of patent medicines and piiblic sentiment has
driven them out of the newspapers. But according to your theory
and your advocacy of this scheme, if those fellows could get into the
newspapers and advertise these things very extensively, they have
a right in which they must be protected, and they should have the
right even of fixing resale prices to the consumers; is that so?

Dr. Galloway. Certainly they give them the right to carry on their

business, provided they do not violate any of the laws or do not deal
unjustly.

Mr. Nelson. Suppose he is mixed up in whisky and alcohol and
other things ?

• Dr. Galloway. Put him out of business by another means. But
if we except him

Mr. Nelson (interposing). How can we get that regulation when
we start your system; how are we goiag to deal with such fellows ?

Dr. Galloway. Just as we always would. He does not get any
special privilege in the market. Just because a man advertises dope
and sells it, the thing for us to do is to check his advertising. If we
accept it, he advertises it as being all right.

Mr. Nelson. Your fundamental assumption there is fatal, because
it assumes that somebody somewhere is going to pass upon that
article. You assume that some Government official is going to be so

wise that he can determine which is meritorious and which is not;

whether some patent medicine has two much alcohol or not, or some-
thing 3f that sort.

Dr. Galloway. No, that is not the basis for the assumptijn at

all. I do not want it the basis of the assumption that we need a Gov-
ernment to make us to say what the prices should be. I only said if

we attack it on the basis of public inexpediency, we should do it along
that line, because price maintenance will not affect that one way or

the other. It will not protect that man in any property right which
he has. It simply says, " I have a drug, I advertise it to the public.

I lie about it, but I want a dollar for the drug."
Mr. Nelson. And nobody shall sell it for less than a dollar.

Dr. Galloway. And nobody shall sell it for less than a dollar.

Now, then, is the public injured any by holding it at a dollar any
more than if the druggist advertised it at a cut rate and said, "Here
is a dollar medicine for 50 cents; come in and get it, and get a drug
along with it." The public is not protected at all. The more you
took of it, the worse off you would be. All goods get their value in

the public mind.
Mr. Volstead. Take the typewriter, for instance. Almost as far

back as I can remember they nave been sold practically at $100. Do
you suppose they could have maintained that price unless they had
a fixed price in some fashion? I do not imagme that a typewriter

costs the manufacturer anything like $100. There is no reason which
I can see why it should. But they have succeeded in maintaining
that price all these years; they have succeeded in keeping typewriters

at a fixed sum. Do you think it is a desirable condition ?
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Dr. Galloway. Certainly it is; just as desirable as any other busi-

ness condition. Does the cost of production fix the price?

Mr. Volstead. It ought to.

Dr. Galloway. Then you are up against the proposition of chang-
ing the whole industrial system.

Mr. Volstead. If your theory is that it does not make any differ-

ence how much the retailer charges, provided he can get it out of the
community, then you and I do not need to argue.

Dr. Galloway. There is this difference between us, that you are

looking for the value of it in the costs and I look for the value of it

in what a man can get for it, so long as he does not use deception.

Mr. Volstead. It seems to me that if we are here for any purpose,
it is with a view of securing to the public goods at a reasonable profit

above the cost. If you come with the proposition that that is abso-
lutely immaterial, and the only question is how much the public will

stand, there is no basis for your argument, so far as I am concerned.
Dr. Galloway. I would not say I disagree with all your proposi-"

tions there. I think the closer we can get to what the costs are, all

information leading to the cause is very desirable. But that does
not determine the value.

Mr. Nelson. Take the case of typewriters. Is it not very much
to the benefit of the masses of the people to get this very handy and
Useful piece of machinery at a price of $50 ?

Dr. Galloway. Yes.
Mr. Nelson. Would not probably many times more people be

using it and having the advantage of it if the price were at that
figure ? Would they not learn a great deal; would there not be more
production, more learning, more of everything that is good, if they
could get a mach'ne like that into more common and general use?
You argue, do you not, that if the manufacturer can succeed in main-
taining the price at $100, it is good for the public, notwithstanding
the fact that millions of people may be deprived of it because they
can not pay the price.

Dr. Galloway. If there are no competitive price conditions

Mr. Nelson. We have had all kinds, and some of the typewriters
are held at $100 because they have fixed the price and you and I
and nobody else who sells them is permitted to cut more than $5 or
less. Do you think that would be good for the public to permit
them or to make them charge $100 for the machine and thus deprive
jnilhons of people of the use of it ?

Dr. Galloway. Unless there is some combination back of it they
can not maintain that price forever. There are 35 different type^
writers on the market; there are all grades of typewriters on the
market, and the question as to whether one is worth $37 and another
is worth $100 is largely dependent upon the service.

Mr. Nelson. Yes; but your whole assumption is that we ought
not to grant the right to a combination. I agree, if you can show
us, so far as I am concerned, how we can offer a special privilege or

encouragement to people who are not in a combination, give them a
privilege that would be withdrawn to a combination, because it

would not have that special privilege. You are arguing for a sweep-
ing privilege that would go to anything in the form of monopoly or

otherwise because you have no machinery to differentiate.
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Dr. Galloway. Assuming that the difference between monopoly
and those things which are not monopolies, had at least in some rougn
way been distinguished, then we are in no position to argue against
monopoly.

Mr. Floyd. Suppose we apply it to bread and the actual necessities

of life. Would you be in favor of the manufacturer fixing the resale

price of these commodities ?

Dr. Galloway. If he had no monopoly.
Mr. Floyd. Would you give the farmer the right to fix the price

of potatoes ?

Dr. Galloway. If he had no monopoly, and had some special

brand of potatoes which he had developed and advertised and estab-

lished'in the public mind; if he had established in the public mind
the special quality of a certain brand of potatoes, there would be no
objection to his putting a price on them.

Mr. Nelson. Following Mr. Floyd's question, suppose a farmer
started that. Suppose a farmer began to get a trade-mark on every-
thing and started to put everything upon the market r.nd fix the
price on it. Would not the natural tendency be for the farmers to

watch the leader and fiix their price, and then, without any getting

together, simply follow the leader? Would not the result be that
you would have a price for beefsteak and a price for bread fixed for

the consumer, and it would be a price that this particular leader

started and those other men followed. Would not human nature see

to it that they did not cut below the leader 1

Dr. Galloway. It has not worked but that way in ordinary busi-

ness. A standard price is offered, a target at which all competitors
do aim, but they all aim to get just beneath it, so that instead of dis-

couraging competition it is encouraging competition.
Mr. Nelson. Is that true with reference to razors and other things ?

Dr. Galloway. Razors. I was talking the other day with Mr.
Hershey in reference to thuigs of that sort, and he told me that he
put out a brand of Hershey's bar chocolate some time ago, and he
now has 150 competitors who make chocolate in almost the same
shape, and as nearly like his as they dare get.

Mr. Floyd. And as near his price, too ?

Dr. Galloway. They are 5-cent bars.

Mr. Floyd. That illustrates what Mr. Nelson was talking about.

Mr. Nelson. They get as near to the other feUow as they possibly

can. That works both ways. Is not the motive in human nature
such that instead of trying to cut imder, he is trying to get as much
as possible?

Dr. Galloway. That is human nature in all business.

Mr. Nelson. If you give this privilege of fixing the price to the
farmer, would not human nature there tend to raise the price to the
highest point ?

Dr. Galloway. He can not raise it higher than the conditions in

the market will permit him to do.

Mr. Nelson. Well, you would let him soak the consumer to the

extent of what the market would bear?
Dr. Galloway. AU business is doing that, and always will do that

unless you get a Government by commission. I do not think that

we need that so long as we have competition.
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Mr. Nelson. But you are trying to get away from it ?

Dr. Galloway. No.
Mr. Nelson. You are not willing that the man who has a trade-

marked article shall stand competition, but you want the law to

come in and limit the competition that he is up against.

Dr. Galloway. I want him to meet competition, aU he can get,

and force him to meet more competition. The fact that he has a fSed
price encourages competition. It encourages men to come in, because

they know what they have got to meet. Price cutting does not
cause competition. I might say, without attempting to draw it all

to its final conclusion, that this is a very vital term in which price

maintenance is giving us much of the benefit of the trusts without the

difficulties.

Mr. Nelson. Do you know of a single manufacturer of a copy-

righted or a patented article who is not in favor of the right to fix the

price ? I mean take the peolpe like the Gillette Safety Razor people

and the B. V. D. Company, and the other leaders; they are all in

favor of this, are they not, as far as you know ?

Dr. Galloway. Yes, as far as I know; I know some others who
are not ?

Mr. Nelson. Do you think they are doing this in order to encourage
competition ?

Dr. Galloway. No, I do not.

Mr. Nelson. On the contrary, is it not very probable that they are

doing it to maintain a field for themselves that would not be subject

to competition ?

Dr. Galloway. No.
Mr. Nelson. Human nature would dictate that method of pro-

cedure ?

Dr. Galloway. It would if it existed, but I do not think it exists.

Mr. Nelson. You are arguing there that their motive in asking for

this is wholly altruistic ?

Dr. Galloway. No, sir; I am not.

Mr. Nelson. You are telling us then that they do not really affect

us, and that the real result is to bring about competition ?

Dr. Galloway. No, I do not know. I presume that nine-tenths
of the men do not know the social or the business consequences of

price maintenance, and that was my only justification for coming
down here.

Mr. Morgan. I would like to know if you have finished your general
statement, or have you a good deal of other matter which you want to
present ?

Dr. Galloway. I had prepared to discuss the question of how
price maintenance is fixed under nonpatented goods, and its relation-
ship to the resale price. If I might state the nature of price main-
tenance under a situation in which an article is patented, I would say
that the manufacturer in such conditions in contrast with the condi-
tion where there is no patent—and after a study of the market, that
is, in the proper demand, that is the essential thing which will deter-
mine for him the point at which he must fix his pnce.

Secondly, he does not need to take into consideration what the
man does who is not working under a patent, that is, his competitor,
because we assume that under a patent he has no competitors.
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Thirdly, he mi^st keep in consideration his cost of production, and
that wlU in a way, when it is explained, give information as to what
one of the gentlemen asked for in consideration of the variable and
fixed expenses.

This man wishes to contract with his dealer to maintain his price,

and under those conditions the seller is under no obligation to buy,
nor under any obligation to sell that article. In other words, he has
no monopolistic control over him, but he has the competition of other
stores, but he has not the competition in that like article.

We should not say that there is no competition present in the
marketing of goods. Therefore, on what basis is price fixed ? The
price is fixed on the basis of monopoly price, which is the price that

will give the manufacturer the highest net profits. The price is

fixed, we should also note, not by competition, but at that point
which will net the manufacturer most. This price will, in one sense

of the term, always seem "high price," while the competitive price

will always tend to be the marginal price.

We should also note, therefore, that a patented article having a
monopoly wiU tend to get the highest price possible consistent with
the greatest net returns.

Is this fair? If not, why do we grant patents? In answer to

that I might say we grant patents to encourage invention, and we
. offer a bonus in the shape of monopoly profits. Then we might
properly ask what effect has the -maintenance of price on monopoly
profits ? And in answer to that we might say that having given the
manufacturer the right to monopoly profit, a law supportmg price

inaintenance would simply protect that right. Price maintenance in

itself would constitute no special privilege or added privilege.

Why, then, should the manufacturer of a patented article ask for

price maintenance? When a man patents an article he has still to
sell it. To sell it he must necessarily create a market. He, there-

fore, advertises its virtues, puts a brand' upon it, and offers it for

sale at a stated price. As a consequence it becomes well known, the
public demands it, and the dealers are willing to handle it.

We wiU agree that the price is very high, but the manufacturer is

not responsible for that. The Government of the United States is

responsible for that because it gave him a patent right. Relying on
the Government protection he spends thousands of doUars to create

a market for his article, to build up a good will, which is a property
right, and to establish a trade-mark; that is, to bi'.Ud up a reputation.

lie bases all this upon the association in the public mind of a certain

price with certain qualities of goods and services; all of which he is

willing to guarantee and stand sponsor for. Any act reflecting upon
the value of his goods would therefore hurt the sale of his goods and
impair the advantages which the Government gave him under a
patent monopoly.

Therefore the right to maintain the resale price is in no wise
related to the monopoly price. The Government created the mo-
nopoly. The manufacturer created his reputation. He asks to be
protected in the latter, as any property owner would do if his pos-

sessions were being stolen.

In conclusion I might say that under free competition the manu-
facturer's price is fixed by ordinary business conditions, the condi-

tions which we admit are normal and natural.
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Under patented conditions the price of the manufacturer is fixed

by monopoly conditions and encovtraged by the Government. There-
fore when the manufacturer maintains his price under free competi-
tive conditions he is entirely free of a monopoly price. And when
the price is maintained on a patented article the manufacturer is

asking for no special privilege.

Hence we can free the term "price maintenance" from any tinge
of meaning indicating a monopolistic origin.

Then I might say just a few words on the question as to whether
price maintenance infringes on the rights of the resale merchant.
And to that proposition I would answer no. The manufacturer
sells goods plus reputation, plus service. He parts with no control
over his individual physical product, but he still has some property
rights in his trademark and m his reputation. The resale merchant
buys goods; but the reputation, the guaranty, and the service are
stiil closely associated with the manufacturer.

I thank you very much, gentlemen, for having given me the oppor-
tunity of presenting my views to you on this subject.

The Chairman. "We are very much obliged to you for having given
us the benefit of your views. Dr. Galloway.
We will now hear for just a few minutes from Kepresentative

Smith of Minnesota.

STATEMENT OF HON. GEOEGE R. SMITH, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MINNESOTA.

Mr. Smith. Mr. Chairman and gentlemen of the committee, I will

be very brief.

I want to call attention for just a few moments to the provisions
of the bill prohibiting interlocking directorates.

The question comes up in our State in a way that our people are
very much interested in. They are very much in favor of the pro-
posed legislation. In no way do they desire to retard its being
enacted into law at an early date. But they do feel that there is

one phase that ought to be taken into^^consideration by the commit-
tee, and that is the matter of prohibiting the directors of a national
bank from being directors of a trust company.

In our State there is no such thing as competition between the
trust companies and the national banks. They are more of mutual
aid to each other than competitors with one another. In no sense
can we say that there is any competition. I can see, in a larger sense,
that they may grow to such a point where a monopoly of credit
might be reached. The history of the trust companies in our State
is practically this:

Thirty years ago we enacted a trust-company law and under that
law some 15 trust companies have been organized. Nine years ago
we had 11 trust companies, and 7 of the 11 disappeared. Some went
into bankruptcy and some found that it was not profitable and with-
drew from the field, leaving only four in existence. Three years ago
we had in Minnesota only four trust companies, two in St. Paul and
two in Minneapolis. The two in St. Paul were incorporated, one
for $500,000 and the other for $250,000 capital, and the two in
Minneapolis were each incorporated for a million dollars capital.
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It was the theory throuf;liout the country that the trust companies
could be assisted by being affiliated with either State or national
banks, so that the directorates of the State and national banks and
and the alliliated trust companies became in most all cases practi-
cally the same.
The result in.our State has been this: Since that time four addi-

tional trust companies have been organized, not in out large cities but
in such places as Red Wing, Rochester, and Mankato. When these
sinall trust companies are operated in connection with State oi*

national banks they become self-sustaining. Without the aid of the
liational Or State banks they could not exist.

In the two cities of Minneapolis and St. Paul, within the last thre^
years our trust companies, aided by their combinations with the
national banks, have grown to such proportions that they have been
able to take care of all bonds issued within the State. During thid

peitiod there has not been one estate that has been trustea outside
the State of Minnesota. We have been able to take care of every local'

demand. Prior to that time a large portion of the wealth of the
State went to the outside States or cities to be trusted; they went to

New York, Philadelphia, or Chicago, because we did not have a
financial institution large and substantial enough to warrant our
people in placing their trust funds with that institution.

Just the ottier day we had a citizen of our State die who left

$3,000,000 to public purposes in oiu- city, and under the old regime
that $3,000,000 ^ould have been trusted either in Philadelphi"^,

Chicago, or New York City, but to-day it is placed in trust with one
of our trust companies. That has been the history of it, so that by
this mutual aid which the banks can give to the trust companies and'

the trust companies can give to the banks ttiey can take care of th6
local conditions without any injury or harm that we can see.

The tfust companies render a service that neither State ndi'

national banks can perform. A bank can not buy or sell bonds'.

That is not a part of its business. A bank can not buy or seU mor^
gages; it can not place niortgages on city real estate; that is the busi-

ness of a trust company. -It can not act as trustee for trust deeds.

In our community, which is a manufacturing city, at the present time
half a dozen large buildings are being erected, involving from one to

two million dollars in their construction. In some cases this money*
is obtained by making a trust deed to a trust company and the trus'fi

company in turn issues bonds in small denominations covering the
amount of the loan and sells them to the local investors in such
amounts as they desire. A national bank could not do that. The
trust company serves a local want. It gives the borrower an oppor-
tunity to get his money at home, and it gives our own local people
who have some money saved up an opportunity to invest in these
bonds, secured by as good security as can be had. In that way they
are a helpful local institution.

One of the trust companies in Minneapolis has a million dollars

capital. It is affiliated with a national bank which has $3,000,000

of capital, and the same amount of surplus, and deposits of som^
thing like $27,000,000. In all you have a $35,000,000 institution

that can finance any local business proposition. If you separate

these institutions the trust company with a piillion dollars capital

74414—VOL 2—14 31
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will not inspire such confidence as to be in a position to successfully

bid for large estates in competition with the great financial institu-

tions of New York, Chicago, and Philadelphia

If it is possible that they may grow so large that they will have
an effect upon the control of credit, then I say that an amendment
could be added to the bill whereby the Federal Reserve Board, under

the Federal reserve act, could determine whether or not a trust

company and a bank should have coordinate directors. That would
put the power in the hands of the Federal Reserve Board, and that

would euminate that one possibihty, which I believe to be remote.

In^the State of Minnesota, and in any other State, eliminating the

cities' of Chicago and New York a,nd possibly Philadelphia and St.

Louis, you could not conceive

Mr. Nelson (interposing). In my State we have exactly the same
conditions that you have pictured in Minnesota, where a trust com-
pany is not in competition with the banks, and that is helpful there,

as you state.

Mr. Smith. This plan of affihating trust companies with banks
has been operating m your State dunng the last 3 years, and it is a

fact that during this period this idea of connecting trust companies
with responsible banl^ has grown up and has beeji put into practice

aU over the Union.
In our Minnesota bond sales we have not gone outside of the State

of Minnesota to sell a bond within recent years. Heretofore in the

case oi every bond of practically any size, that bond would first go
to some bank in the East and be approved there, and after it had
passed through their hands and they had received their percentage,

it was returned to our banks and parcelled out to our people. Now
the local people get all the benefit of it.

Mr. Volstead. How would a trust company get from that bank
the money upon those bonds? Suppose we have a city issuing a
milhon dollars worth of bonds, they could not get that from a bank,
could they?

Mr. Smith. Not from the bank directly but from its customers.
Mr. Volstead. Why could not the bank take that up without the

trust company ?

Mr. Smith. They can not do it because it is unlawful for them to

do it. The banks can not buy and sell bonds as a business proposi-
tion, receiving commission, etc., therefor.

. Mr. Volstead (interposing) . A bank can buy the bonds, can it not ?

Mr. Smith. No; it can not buy bonds. The bank is expressly
prohibited from doing that in the Federal reserve act.

Mr. Volstead. The national tanks ?

, Mr. Smith. The national banks are expressly prohibited from
buying bonds.
Mr. Volstead. That is in the last Federal reserve act?
Mr. Smith. Yes; that is one of the things which is prohibited.

Section 13 of the reserve act says:

But such, definition shall not include notes, drafts, or bills covering merely invest-

ments, or issued or drawn for the purpose of carrying on or trading in stocks, bonds,
or other invested securities, except bonds and notes of the Government of the Unitea
States.
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Mr. Volstead. That is the. Federal reserve bank?
Mr. Smith. That refers to all member banks. It applies to all of

them.
Mr. Volstead. It does not prohibit that class of securities from

being used to obtain currency from the central bank, the Federal
reserve bank. It does not prohibit the bank from buying those bonds.
Mr. Smith, It does. This class of securities can not be used to

obtain money from the Federal reserve bank. .No national bank
from this time on wDl attempt to buy bonds which they can not take
to the Federal reserve bank and there have discounted.
Mr. Volstead. I think you are going to find that you are mistaken

about that. They will continue, unless prohibited by law, because
they will-not depend absolutely upon the Federal reserve bank to get
currency, and they are going to hold the bonds as a sort of secondary
reserve. But I am trying to get at the question of competition. Do
the trust companies take checking deposits ?

Mr. Smith. Yes, a few of them do, but it is only a small part of
their business and can be easily discontinued.
Mr. Volstead. Do the statutes of the State of Minnesota say any-

thing about that; do they prohibit a trust company from doing that ?

Mr. Smith. No; they do not say anything about that.
Mr. Volstead. There is no express grant of power to do it?

Mr. Smith. No.
Mr. Volstead. But it is customary to do it, with some of them.
Mr. Smith. I am heartily in favor of the interlocking directorate bUl

and am only anxious that it be as perfect as it is possible to make it.

Referring to the company of which I first spoke : The funds of that
company have never been distributed, for two reasons, and the first

is that a certain per cent of the trust funds have to be deposited with
the bank examiner of our State, and besides that every trust fund that
reaches a trust company under a given amount has to be kept sepa- -

rate; and so when the bank fails all you have to do is to go to the
receiver, if you represent the party whose funds are in trust, and ask
for the money or bonds or stock or other securities belonging to them,
and he hands them over to you ; and if the banks; do not keep their

books in that way, so this may be done, its officers are subject to a
heavy fine or other penalty. Any provision requiring trust companies
to turn over the trust funds to national banks of deposit and discount
them is not wise in my estimation. I think it is wise to provide in

this bill for these banks that could act as trustees and thus serve the
public in a limited way ; that is what we want and are trying to do,

but we want safety first, and you can not have safety -with national

banks handling trust funds, pure and simple, as trust funds. The
only place for such funds may be found in the many trust companies
such as we have throughout the country, institutions which are

operated under similar laws all over the country and which are well

able to safeguard such funds.

Mr. Smith. Mr. Chairman, I have here a letter from Mr. J. M.
Martin, general counsel of the Minnesota Loan & Trust Co., of Minne-
apolis, which I desire to have incorporated in the hearings as a part

of my remarks.
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The CHAiRMAisr. That may be done.

(The letter referred to is as follows :)

Minneapolis, Minn., March 4, 1914.

Hon. George R. Smith, Congressman,
House of Representatives, Washington, D. C.

Dear Sir: Re a bill to prohibit certain persons from being or becoming directors,

officers, or employees of national banks or of certain corporations:

This tentative biU I understand is now before a commitl«e of the Hoi se, and we
desire to express our views upon the effect of the same should it become a law in its

present form.

To that end I beg your indulgence, and aak you to seriously consider this statement

as to tnst companies and national "banks in Minnesota, and the probable inji ry to

the business of the State which will result. I will endeavor to make this statement

aa concise and accurate as I am able.

THE bill

As the tentative biU now stands, in its second section it provides that from and after

two years from the date of the approval of the act

—

"No person shall at the same time be a director or other officer or employee of two

or more Federal reserve banks, national banks, or banking associations, or other banks

or trust companies which are members of any reserve bank.

"

And further that

—

"A person who is a director in any State bank or tri st company, not operating i nder

the provisions of the said act [the Federal reserve act] shall not be eligible to be a

director in any bank or banking association or trust company operating i nder the pro-

visions of the aforesaid act."

Section 3 prescribes the penalties, and section 4 declares that the haying of a " com-

mon" director or directors shall be " conclusive evidence that there existsno real com-
petition between such corporations," and if such corporations shall have been "nat-

ural competitors," "such elimination of competition thus conclusively presumed
shall constitute a combination," and subject the parties to all the remedies and pen-

alties of the Sherman Antitrust Act.

The bill is short, sharp, concise, specific, direct, aa unelastic as a stiletto, and if h
becomes an act without amendment it will, in my opinion, strike down business in

Minnesota.
The only words in the act evidently open to any construction, or any broadening of

softening, are the two words "natural competitors."

Please consider a brief history of the financial institutions of Minnesota.
_
All is

now prosperous, and the banks and trust companies are, I believe, all legitimately

successful.

The State law authorizing the organization of trust companies was passed 31 years

ago. There have been 15 trust companies organized and doing business in the State

01 Minnesota. Nine years ago there had been 11, each independent. Seven had
faded away by failure or dry rot, and only 4 remained actively and independently
doing business, 2 in St. Paul and 2 in Minneapolis; and thus the situation remained
until about a year ago.

The State law for the organization of trust companies was and is a good one, requir-

ing a guaranty fund of authorized securities to be assigned to, deposited with, and
held by the superintendent of banks, to secure the obligations of the company, not
permitting the ownership of stocks or real estate except for its own use or when taken
lor indebtedness, and granting broad, proper, legitimate authority for all fiduciary
transactions, and every other proper and legitimate financial exercise, and requiring
all trust investments, securities, and properties to be kept absolutely separate.
As I have said, each of these four trust companies were independent, not only

each from the other, but each from every other financial institution, bank, or banking
association. One of them, which was the strongest, had continued practically from
the passage of the act—May, 1883^—but none of them was able to occupy the field

and to supply the needs of trust company business in the State; none of them had
the funds; none of them was able to command the funds necessary to assist their

clients in the financing of the legitimate enterprises of the State. They could not
finance or handle large bond issues when the same became necessary for the building
and development of our flouring mills, elevators, sawmills, and lumber enterprises,
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railroads, street railways, and other public utilities and lawful enterprises, iron and
steel foundries, or even the necessary municipal bond issues of county, city, school
district, etc. Whenever, therefore, a large bond issue was necessary for any of these
legitimate enterprises, a trust company in New York City, or one of the eastern
cities, was selected, and the business was thus driven away from the State, although
again and again the bonds, after being certified by the eastern trust company, were
bnnight back and sold to our citizens, our own clients and customers.
When any citizen of Minnesota, having an estate exceeding $1,000,000, was looking

for a trustee under his will, he was forced or deemed it necessary to select a trust

company in one of the eastern cities, and the business was thus lost to Minnesota,
with all that word means. It would not be proper for me to enumerate the instances
or name the Minnesota estates ox trusts that are now being thus handled by the trust

companies of New York and other eastern cities. I know that you personally know
of some of them, and can specifically recall many on the long list, that have accumu-
lated to the disadvantage of the financial institutions of Minnesota.
As I have said, the trust companies and the banks were in every case independent,

but there was no competition between them. Each had its legitimate field and
sphere. The trust companies loaned upon real estate—^both city and farm—^took

such trust deeds upon flour mills, sawmills, timber, electric, gas, water power, and
other enterprises, buildings, and property, as they were able to finance or handle,
bought and sold municipal and other legitimate bonds, acted as executor, adminis-
trator, trustee, and guardian of the estates of minors and others, and loaned millions
of dollars at low rates of interest to the farmers of the six States in their territory.

The national banks had their own legitimate field, and acted within it. Not being
authorized to make loans upon real estate, to act as trustees or fiduciaries, or to buy
or sell bonds upon commission or otherwise, there was neither conflict nor competition
between the banks and the trust companies, for both were limited and both were
restricted in growth and legitimate prosperity. The banks could not supply the
wants of many of their customers, and the trust companies lost many clients. As
there was no competiti a, so there was no monopoly sought, or desired, or possible

by their affiliation, nor would there be any competition accomplished by their now
being separated.
And about three years ago a chance began, and the oldest, largest, and strongest

trust company in the State deliberately afiiliated with the strongest national bank.
They came together, not to eliminate any competition, for there was none; not to obtain
a monopoly; but for the legitimate purpose of creating t^o strong institutions, so that
the business of the community could be handled, and assistance properly granted
to their clients and customers. The trust company with a capital of $1,000,000, the
national bank with a capital of $3,000,000, made affiliated institutions that could
offer facilities for financing and handling the business of the community and the
estates of their deceased clients and customers, and handling the financial affairs of

the citizens and municipalities of the State. Since this affiliation no trust deed or
will has, to my knowledge, gone to a trust company of New York City or other eastern
city.

the board of directors of the trust company consists of 27 members, and the ma-
jority of the members are "common" wiui the bank. What wrong has been done,
threatened, or feared?

Since that time—about three years ago—^all of the trust companies of Minnesota
have aflSliated with national banks, or have been organized in connection with na-
tional banks. There are now eight trust companies m Minnesota; two in' St. Paul,
with capitals of $500,000 and $250,000, respectively; two in Minneapolis, each with
a capital of $1,000,000; and four comparatively small ones organized recently, but
all in connection with national banks, in four other cities—Winona, Rochester, Red
Wing, and Owatonna—in every case because each national bank felt that they re-

quired the aid of a trust company to enable it to serve the community.

Now the question i^ What will be the necessary result of the enactment of this bill

now before the committee of the House into a law, without amendment?
It of course will mean one of two things: Either the banks will be forced to endeavor

to absorb the trust companies, or a divorce of the trust companies from the banks.
Both must necessarily be failures, at least in Minnesota.

First: An attempt by the national banks to absorb the tmist companies must be
futile, because

—

The national banks are not authorized a,nd should not be authorized to do the

business that a trust company can and legitimately does do. It can not and should
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not be authorized to go into the business of buying and selling bonds, which is not
part of a banking business. The Federal reserve act of December 23, 1913, em-
phasizes this prohibition.
"Sec. 13. * * * But such definition shall not include notes, drafts, or bills

covering merely investments^ or issued or drawn for the purpose of carrying on or trad-

ing in stocks, bonds, or other invested securities, except bonds and notes of the Govern-
ment of the United States.

"

National banks can not loan upon urban real estate, stores, mills, factories, or the
like. This is one of the great needs of every growing commimity. The trust powers
which the Federal reserve act authorizes the Federal Reserve Board to grant to

national banks (if authorized by State law)^ are limited and restricted, and not suffi-

ciently complete to take the place of a legitimate trust company's powers. The State
law of Minnesota until amended would not permit the exercise of any of these trust

powers by a national bank (sec. 2978, R. L. 1905), but nevertheless an attempt by
me national banks to absorb the trust companies (even if the State iaw is amended)
will, in my opinion, result in failure and in great injury to the business of the State,

as the national banks will not be able to do the trust, bond, or mortgage business
required.

Second : The other alternative—the separation of the trust companies from the banks
and the necessary loss of the mutual aid—while not restoring any competition that
never was eliminated, will result probably in great loss, if not disaster, to the business
of the State. The trust companies can not so live and flourish. They must shrink,
fail to serve their community, lose business from the State, and at least half of them go
out of existence at once.

Experience is a good teacher. The 11 trust companies of the first 25 years of our law
were not lacking in official integrity or ability, but were unable to grow to such financial

strength as would enable them to retain the business in the State. What will be their

chance when a hundred or more quasi national bank trust companies are scattered over
the State to take the small business, and at the same time the large municipal bond
sales and industrial bond issues, as well as the wills of our prosperous citizens, are again
driven to the trust companies of New York City?

REMEDT.

That the object and purpose of this proposed act is good, I concede most heartily.

The leritimate, upright, honest, and true should not suffer with the dangerous or
guilty. The business of the State or community should not be made to suffer, or legiti-

mate, proper affiliations for mutual aid, and strictly for the benefit of the customers
and chents of the banks and trust companies, should not be prohibited.

I suggest three possible amendments to the bill. Although there may be objections
to one or more, and some differences between the amendments, yet the adoption of any
one of them will, I believe, be satisfactory to the baaks and trust companies of the
United States, will save the business of Minnesota, and not materially change or in
any way injure or lessen the remedial force of the proposed act.
Amend the bill by:
(1) Defining "competition," and limiting the prohibition of "common" directors

to the banks or trust companies coming within the definition; or

(2) Excepting from the operation of the act any bank and any trust company that,
instead of being "competitors," are in tact supplemental the one to the other, and
when acting each within its own legal sphere, only aid or reenforce the other in serving
their community or respective communities; or

(3) Providing that the Federal reserve board may determine whether a given
national bank and a specific trust companj, , or class of banks and trust companies,
are not competitors, and thus authorize certain affiliations, giving to the act some-
thing of the elasticity of the Federal reserve act.

It is probably unnecessary to elaborate upon any one of these, or to suggest the form
of the proposed amendment, but the adoption of one ot the three seems to be impera-
tive and necessary to save the legitimate business to the State of Minnesota.

_
I most earnestly and sincerely urge that this matter have tuH,and careful considera-

tion, and that the bill, if it becomes an act, shall be amended so as not to injure and
destroy our institutions and our business.

Very sincerely, yours,

J. M. Martin.
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STATEMENT OF MR. WHITNEY LYON, NEW YORK CITY.

The Chaikman. What is it you wish to speak about, Mr. Lyon?
Mr. Lyon. The tooth-powder business—Dr. Lyon's tooth powder.

Mr. Strauss made a statement here that -our business had been im-
proved by the privilege of price cutting, or rather the lack of main-
tenance of prices, but I would like to say we have not found that to
be the case. In all the large cities where our goods are sold, where
the chain drug stores, and the large department stores are handling
our goods, we have suffered a loss. These are actual facts from the
man who sells the goods. In the smaller places where the price can
be maintained, and which shows the retailer and jobber a fair, hving.
profit, our business has held its own.
These are the facts I wanted to present to you, which show that

price cutting is destroying the business of the small retailer in sections
where they have these chain drug stores; they are killing off the busi-
ness of the small retailer by cutting the price down so they can not
afford to handle the business they could if it was maintained, and
this, of course, injures us.

That is aU I care to say, Mr. Chairman; but those are the actual
facts.

STATEMENT OF MR. M. B. DEITERS, CINCINNATI, OHIO.

Mr. Deiters. I haven't a very lengthy statement to make, Mr.
Chairman; I just want to give you a few facts that occur in our
business, for price cutting means a lot to the small grocer.

There are times in season when we have to buy quite a bulk of
goods, and, of course, as the season goes on we are supposed to get
rid of them; and frequently when we stock up with a good, standard,
substantial, well-advertised article, some of these price cutters wili

take it up and use it as a "feeder," as it has been expressed here, and
then the small dealer has to keep his goods on his shelf, and such a
practice is therefore not only destructive to him but to the business
of the manufacturer, for I am bound to quit handling his goods when
that is liable to happen to me. I have no means, as my business is

but a small one, of using such a bait, as you might call it; I can not
afford to do it. I only serve a small community and my business

isn't large enough for that; I don't have to do a large advertising

business; but that little stock of goods on which this price cutting

occurs represents probably an investment of $100, and it just stays

there on my shelf, and there I am. Now, if you allow the manufac-
turer—I am not saying compel him—^if you allow him to fix a price

and provide that it shall be maintained, then all that will be done away
with. We are here askuig this committee to kindly help us out; that

is my view of the situation; we think you should study these questions

in a good, moral, sensible way, and behfeve you wul come to some
conclusion to do so.

That is about all I had to say, and I thank you very much.
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STATEMEITT OF ffi[£. JOHN A. LAKE.

Mr. Lake. I am a retail grocer and meat dealer. We have two
stores in northern Michigan. I am vice president of the State Retail

Grocers and General Merchants' Association of Michigan, and am
down here by their orders.

In regard to the Clayton bill I wish to say that I believe it has some
good provisions. I am not in favor of any trust or monopolies, or of

anything that will build up business along that line at the expense of

the consumer. I am in favor of any law that will increase business

from the standpoint of the retail grocer, and I believe that where a

manufacturer has put his brains and executive power and abUity into

making a standard article and he wants to fix a certain price to the
consumer he should have that privilege. I think competition should
be along the lines of good service, good goods, and right price, rather
than poor service, low quality, and low price, and any law that will

help to bring about this condition will have a tendency to bring hettet

men into bugiaess, and better men can conduct a better business at

a lower price than poor men under poor business conditions.

Those are the particular points I wished to cover. I am in favor
of a law that would enable the manufacturer, under the closest Gov-
ernment supervision, to place his article before the public at a fixed

price, and I believe the consumer would get better value under such
conditions.

STATEMENT OF MR. W. A. NASH, CLEVELAND, OHIO.

Mr. Nash. I am in the retail grocery business in Cleveland, Mr.
Chairman, and the only thing I wanted to say was that I am in

lavor, and the men I represent are in favor, of any law that will pre-
yent undue cutting of prices; that will give to the manufacturer, who
has placed his energy and his knowledge of the business, and his

advertising and money behind a particular product, the right to put
his name on the article and fix the price; we think he should be pro-
tected against anybody taking away the reputation he has earned
for his product, and causing a waste of all the money and time he
has put in it. We believe this can be done if you will give him the
right to maintain a selling price to the consumer of his product.
Statements have been made here by some that they believed that
would foster monopoly. My belief is that instead of fostering
monopoly it would create competition, in this way: I believe that
competition would then consist in the effort to give the best quality
in the greatest quantity for a given price, and the field would be
open to any manufacturer; there would then be no reason why other
manufacturers could not get into the field and endeavor to get the
trade of the consumer, and to sell theu- goods to the consumer in
competition with any other trade-mark goods.
That is all, Mr. Chairman. I thank you.
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STATEMENT OF MR. ALONZO H. STEWART, OP WASHINGTOUT,
D. C, COUITSEI FOR THE NATIONAI ASSOCIATION OF
RETAIL DRUGGISTS.

Mr. Stewart. Mr. Chairman and gentlemen of the committee,
when the* president and members of the National Association of
Retail Druggists were here they were asked to frame and submit a
suggestion applying to tentative bill No. 1. They have sent me that
provision and I am going to ask permission to insert it in the record.

They propqse, on page 2, line 6, after the word "that" an amend-
ment in this language : (Reading)

when such person files with the Bureau of Corporations and furnishes for public
inspection lists showing the prices on all commodities together with all discounts, of

any nature whatsoever, then * * *

And, on page 2, hne 10, after the word "transportation" and before

the colon, insert a period and then the following language: (Read-
ing)

* * * and the sale of any such commodity at a price or rebate, discount, or com
misBioh of any nature whatsoever different from that contained in the public list

herein described shall be prima facie evidence of an intent to injure or destroy com-
petition,

so that the section would then read:

Sec. 9. That it shall be deemed an attempt to monopolize trade or commerce
among the several States, or with foreign nations or a part thereof, for any person
in interstate or foreign commerce to discriminate in price between different pur-
chasers of commodities in the same or different sections or communities, with the
purpose or intent to thereby injure or destroy a competitor, either of such purchaser
or of the seller: Provided: That when such person files with the Bureau of Corpora-
tions and furnishes for public inspection lists showing the prices on all commodities,
together with all discounts, rebates, or commissions of any nature whatsoever, then
nothing herein contained shall prevent discrimination in price between purchasers
of commodities on account of difference in the grade, quality, or quantity of the
commodity sold, or that makes only due allowances for differences in the cost of

transportation. And the sale of any such commodity at a price or rebate, discount
or commission of any nature whatsoever different from that contained in the public
lists herein described shall be prima facie evidence of an intent to injure or destroy
competition. And provided further, That nothing herein contained shall prevent
persons engaged in selling goods, wares, or merchandise in interstate or foreign com-
merce from selecting their own customers, but this provision shall not authorize the
owner or operator of any mine engaged in selling its product in interstate or foreign

commerce to refuse arbitrarily to sell the same to a responsible person, firm, or cor -

poration who applies to purchase.

This amendment is in perfect harmony with your bill. Its purpose
is merely to compel gentlemen who wish to take advantage of the

provision to make public those price lists; and also, when any secret

variation is made from those pubhc price lists it shall be incumbent
upon the men making the variation to show they were not with intent

to destroy competition, which is in line, I beheve, with the proposition

of the committee in the bill itscK.

What the gentlemen representing this association desire is that a

person shall sell his goods at a uniform price to all consumers alike

and play no favorites; and in order that the consumers may know just

what the price is for different quaUties or quantities, the price list

should be made pubhc. The filing it with the Bureau of Corporations

(or the new Interstate Trade Commission) would assist the Govern-
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ment in gathering much needed information. The two following

instances show the great need for legislation of this sort

:

Take the instance of the combination of the Riker-Hegeman
chain of drug stores with the United Cigar Stores which was and
some people think still is a part of the Tobacco Trust. This came
after the bitterest kind of a cut-price war in certain trade-marked
brands of cigarettes and similar articles. It was reported that the
United Cigar Stores Co. had purchased the majority of stock of the
Riker-Hegeman Co.

Inquiry made of the Secretary of State of Delaware discloses that
a holding company was organized- to control stock of the Riker-
Hegeman Co. Here is the letter giving all the information I could
gather on this subject from Dover, Del.:

Office of Secretary of State,
Dover, Del,

Alonzo Hopkins Stewart, Esq.,
Washington, D. C.

Dear Sir: In reply to your favor of the 9th instant, beg to advise, according to the
annual report filed m this office by the c6rporation for R. & H. stock, January 6, 1914,
the following are the names of the officers and directors.

President, William J. Maloney, care of Corporation Trust Co. of America, Du Pont
Building, Wilmington, Del.

Treasurer, JuUan Wattley, care of Corporation Trust Co. of America, Du Pont
Building, Wilmington, Del.
SecretMy, Herbert E. Latter, care of Corporation Trust Co. of America, Du Pont

Building, Wilmington, Del.
Directors, William J. Maloney, John F. Meaney, M. Monae-Lesser, Charles H.

Dubois, Julian Wattley, Carl Schmidlap, Herbert S. Collins, Sidney S. Whelan,
Frederick L. Becton, care of Corporation Trust Co. of America, Du Pont Building,
Wilmington, Del.

Very truly, yours,

Thomas W. Miller,
Secretary of State.

Information has been furnished me showing something of the
personnel of the officers and directors.

WilUam J. Maloney, the president, is an officer of, the Corporation
Trust Co. of America, which company incorporated this holding com-
pany, and is the resident director required by the laws of Delaware.

Julian Wattley, the treasurer of the company, is a young man be-
tween 22 and 25 years of age; is a bookkeeper or office man on salary.
No financial standing commercially. No knowledge of drugs.- For-
merly Hved in St. Kitts, West Indies. Brother of Ralph Wattley,
auditor of United Cigar Stores Co. Worked in secretary's office of
United Cigar Stores Co. Probably acting as treasurer to sign checks
and as dummy director.

Charles H. Dubois, director, is a man about 40 years of age who
used to live in Bogota, N. J. Bookkeeper or office man on salary.
No financial standing commercially. No knowledge of drugs.
Worked in secretary's office of United Cigar Stores Co. No executive
abihty. Probably a dummy director.

Herbert S. Collins, director, is a man about 40 years of age; is a
retail chain store speciaHst. Protdg6 of George Whelan, president of
United Cigar Stores Co. Was once vice president of IJnited Cigar
Stores Co. Formerly Hved in Syracuse, N. Y., where followed
tobacco business for years. Has no knowledge of drugs.
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Sidney S. Whelan, director, is a boy about 21, son of George Whelan,

K
resident of United Cigar Stores Co. Must be his first experience in
usiness.

Frederick L. Becton, director, is a young man about 25 years of age.
Bookkeeper or office man on a salary. No financial standing. No
knowledge of drugs. Formerly lived m State of North Carolina. He
was at one time assistant auditor of United Cigar Stores Co. and may
be now. Has two brothers working for the United Cigar Stores Co.
Is probably merely a dummy.
Of the secretary, Herbert E. Latter, and of Directors John F.

Meaney, M. Monae-Lesser, and Carl Schmidlap no definite informar-

tion has been furnished.
The other iastance was one the details of which I personally

learned while counsel for a manufacturing concern in New York City.

This company manufactured a trade-marked belting and sold

direct to the consumer in most cases. The ultimate consumers were
aU classes of mills, from the Uttle sawmill in the Ozark Mountains
to the large mills owned by trusts, such as the Sugai" Trust and the
Smelttag Trust.

This company had a printed price list for all sizes and weight of

belting. But a different rate of discount was given to nearly every
purchaser and the quantity purchased was not the. controling factor ia

the amount of the secret rebate or discount given, for sometimes the
larger consumer paid more than a small one. Again, the purchas-
ing agents of large corporations often demanded and received a
special discount or rebate not appearing in the bill, which went into

their own pockets.
The losses on some orders were made up by overcharges on others.

In other words, because of this secret price cutting indulged in not
only by the concern which I was connected with but also by every
concern making beltings in this country, the consumers of belting

were unfairly treated. The special favor to one consumer was always
paid for by the less favored consumer.
Now, referring again to the cut-price war in Boston between the

Riker-Hegeman Drug Stores and the United Cigar Stores Co. : Besides
creating a monopoly, that war injured the independent retaUer, the
manufacturers oi those specially branded articles the prices of which
were cut, and also the consumer as well.

The independent retailer was first injured because the price on
these articles was cut so low that he could not meet the cut and at

the same time make a profit ; consequently he lost the trade of the
customer not only in these articles, but also lost the general trade of

these customers, for where a man buys cigars and cigarettes he gen-
erally buys other articles. Then the retailer finally has to give up
handling these goods. When the price was restored to the normal,
he had no trade in this line of goods whatever.

The manufacturer was injured because he lost the trade of the

independent retailers and then was at the mercy of the trust because

the trust was his only customer and could demand any discount it

desired or could even refuse to handle the specially branded articles.

The consuming public was injured because even during the cut-

price war all consumers were not treated alike, one consumer getting

one price and another consumer a different price, depending on when
and where the article was purchased. After the war was over the
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consumer was compelled to purchase these articles at the trust stores

and could be made to pay even a higher price than was charged in

near-by cities where there were independent retailers. And this

higher price could be charged in spite of anything the manufacturer
could do to prevent it, although the increased price might make the
article itself unpopular.

I have some data which these gentlemen request me to lay before

the committee, and I ask permission to put them in the record. I

don't believe there is anything else I have to say.

The Chairman. If there is no objection, the data referred to will

be inserted in the record by the reporter.

The High Cost of Pkicb Cutting.-

[By Lee Galloway Professor of Comjnerce and Industry. New York University

The Smitli family—father, mother, and children—are fond of breakfast food. Prop-
erly garnished with sugar and cream, some one of two or three favorite \'arietie8 of

corn, wheat, or oats appears on the family table every morning, and not uncommonly
for Sunday-night supper. Mrs. Smith has been buying the familiar packages for 10

cents at P^outy's comer grocery ever since she introduced them into the family bill

of fare.

One morning two months ago she came upon an advertisement in the newspapers
in which a merchant, a mile farther down town, proclaimed the economy of shopping
with him, and announced one brand of the Smith favorites at 8 cents. A 20 per cent
reduction in the high cost of living made warm appeal to Mrs. Smith, and llie next
time she went down town she dropped into this merchant's store and bought one
package. Mr. Smith said "Good!" when she told him about it.

A week later, when she asked Mr. Smith to repeat the errand, he did not care so

much about it, but properly obeyed orders. The next time, a month later, it was not
convenient for either of them to go a mile down town for breakfast food, and Mrs.
Smith regretfully restored the item to the list of purchases at the neighborhood market.
That part of the order came back unfilled. Prouty said he didn't keep it, and the

Smith family had something else the next morning.
Mr. Smith ^ot provoked when his wife told him about it. "How ridiculous," he

said, "that a live store in this part of the town should not keep such a standard product
as that. I'll drop in and see Prouty about it on my way to the car."

Prouty admitted that he did not carry that brand any more and didn't intend to.

He could not sell it at 8 cents at a profit; he could not sell it at 10 cents at all, with
an 8-cent quotation from another store flaring in the newspapers. So he let the down-
town store that had drawn his customers by unfair competition—baiting them with
breakfast food sold at a loss—have his trade in that article.

When Mr. Smith found that the other neighborhood stores had also stopped carrying
his breakfast food and that he must either buy it at the cut-rate store or go without,
he was irritated. This looked like petty retaliation. He would rather pay 10 cents
than go a mile down town when his supply of breakfast food gave out unexpectedly.
Of course, he hated to be robbed, but the convenience of neighborhood diopping on
such occasions was worth the extra 2 cents that he had formerly paid wilhngly for

his article. Prouty ought to have more consideration for his customers.

"SOMETHING JUST AS GOOD."

Mr. Smith's irritation was increased when the down-town store, having exhausted
the general trade-drawing possibilities of this sort of unfair competition, and being
just as keen to do business at a profit as Prouty, raised the price to 9 cents, and finally

to 10 cents, per package. To protesting customers the down-town store offered sub-
stitutes of some house brand at 8 cents,which it declared was "just as good," though
the Smith family didn't think so. Finally the down-town store ceased to carry
Smith's favorite.

Then Smith began to investigate. He asked Prouty why he didn't restore the
brand. The answer was illuminating. His cvstomers now assumed that 8 centa
was a fair price for this article, and the extra 2 cents, which Prouty needed to keep
his store going, appeared to them extortion. They would not pay it. They said
Prouty had been cheating them for years on this article and they knew it.

The market for it at a fair price had been destroyed.
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Smith learned a lot out of that little experience, the inquiries he made, and the
thinking he did. He began to si.spect that the old maxim, *' Let the buyer beware,'*
might be fairly expanded to read: "Let the bi.yer beware of price-cutting on hifl

favorite trade-marked staples." He also discovered to his surprise that there was a
difference between a bargain in potatoes and a bargain in a trade-marked article
carrying with it the reputation of tne manufacti rer. He studied the ethics of selling,
and made some discoveries that were new to him, and that upset some of his previous
convictions on merchandizing.
He discovered that the consumer ultimately pays a high price for "price-cutting"

in standard trade-marked articles.

"one price to all."

Over in Europe, in many shops, as in the Orient in every shop, a customer must
haggle, waste time, and finally buy at a compromise price. And even then he knows
that he has been cheated. Wnen A. T. Stewart, three generations ago, revolutionized
the retail b siness by marking the prices plainly on all goods in his store, he made
the first great ethical advance in merchandizing. Smith hadn't thought about that.

\\ ith one stroke this great merchant had abolished the demoralizing custom of hag-
gling. This one price to all was heralded as a great moral as well as an economic
advance. It ci.t down the time reqi ired for shopping, and reduced the nimber of

salesmen needed in a store where customers coi.ld see the prices for themselves:
Tliis cheapened the expense of selling and thi.s ultimately reduced the price of the
goods.

Business made another step forward when the salesman on the road was able to
sell by sample, instead of carrying with him great qi antities of goods for instant,

delivery. Back of sample b ying must be commercial confidence on the part of
the bi yer that the seller will deliver according to representation. Society gained
throi gh the saving in the cost of distribution.

Smith foi nd o t why he co Idn't get his favorite breakfast food after he had studied
the latest advance in merchandizing; the advent of •Jtandardized staple goods, old
friends that incl de breakfast foods, so; ps, bisc its, soaps, shoes, hats, corsets, h"oi«ry,

toilet articles, m sical instr ments, and even automobiles. Each was sold every-
where at the same price. It was identified with its maker by trade-mark and carried
with it his g arantee that the qi ality was unifc rm. The success of these staples in a
competitive market ass red Smith also that their price was fair.

Moreover, it was uniform in all stores.

This carried Stewart's one-price-to-all-in-one-store a step further. It established
for the customer one price for the same standard article in all stores. The customer
boi ght it wherefver found with the assurance that the quality was what he had beeni

ace stomed to, and he paid no more than the price he expected.
This saved haggling from store to store on Siich goods.
The customer might now send a boy to buy his favorite staples at the nearest store

without worrying about selection or cost. No storekeeper could successfully charge
him more than the reg lar price.

This advance in the bi siness of retailing, with its saving of time, and its insurance
to the ci stomer against extortion, is based on price maintenance. Here we have a
term both misleading and popularly misconstrued.

ONE PBICB IN ALL STOKES.

Before Smith thought out the breakfast-food episode, he would- have cried down
any kind of ' 'price maintenance' ' as a restraint of trade. It would have suggested to

him a combination of rival businesses to control the market and fix prices. This
has always been uneconomic and it is now illegal. It is monopoly. But .' 'price

maintenance' ' is an entirely different thing.

"Price maintenance" is a term used to describe the business policy of a manu-
facturer who, to secure the widest possible market for his goods, stipulates in his own
interest, that his products shall be offered to the public 'at not greater than a stated

price, and, in the interest of the small dealer, at not less than the same price.

Smith was now ready to accept this latest ethical principle in merchandizing, still

obscure to many of us: One price everywhere for trade-marked standardized articles

benefifa the consumer; one familiar price everywhere for our guaranteed quality

favorites.

Because of the fact that several States have already passed laws forbidding con-

tracts between the individual manufacturer and the retailer which specify a standard

price to lie consumer—^laws drawn in the belief that the consumer would be benefited

by any sort of price-cutting—Smith's deductions ought to interest every consumer.
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The desire for bargains is as old as apples. Man's real intercourse with his fellow

man began through bargaining. It is one of the fundamentals of barter. But price

cutting of standardized trade-marked commodities does not offer a saving bargain,

one that profits the buyer later when he wants to repeat the purchase. Such price

cutting is merely a dishonest "puUer-in" to tempt customers to buy other goods of

unfamiliar values at high prices.

Perhaps you, the exceptional buyer, may be able to swallow the bait and avoid

the hook. Tne article you want and have been buying for a dollar you get for 75

cents. You have saved 25 cents on this purchase. That price is now fixed in your

mind as the fair price for this article. You feel that you have been cheated in the

past. You expect to buy at the cut-rate price in the future.

You do not stop to consider that if this article, which has had a big sale in competi-

tion with other articles of like use, could be manufactured and sold at a reasonable

profit for 75 cents, some active competitor would have taken its market away by
offering an equal standard of value for that price.

The manufacturer of the successful standardized article has not made his price

arbitrarily; but to secure the largest consumption he has fixed it at the lowest figure

that will'give him a profit. This was determined largely by influences beyond his

control, such as active and potential competition, the public taste, and the buying

powers of various social groups to which he mi^ht appaal.

Such standard goods in this day of national distribution are sold on the maker's

reputation and under the maker's guaranty. This has cheapened the cost of dis-

tribution. Every sale that is made has its effect on other sales and on the market at

large. The manufacturer of these goods, unlike the man who sells horses, sugar, or

gram, has a permanent interest in them. He stakes his business reputation on every

article that he turns out under his trade-mark, and he should have supervision of it

all the way from the factory to the consumer.
It is as vital that his customers should have confidence in the fairness of his price,

as that they should have confidence in the quality of his product. Unfair destruction

of one or the other ruins his market, and that not only injures the manufacturer but
reacts on the consumer.
Smith learned this lesson, and his conclusion was that price cutting sometimes

adds to the cost of living.

The New Freedom and the Betail Market.

[Written by W. H. IngersoU.]

President Wilson, in his recent writings and speeches, has laid emphasis upon the
undefined fear he has observed among free-born American business men, who quail

before some invisible power, to avoid offending which they yield up their independ-
ence of action and sometimes their convictions as to what is right and best to be done.
.Whether or not his observations represent conditions generally, this power, to the

extent that it does exist, must reside in the concentration of control within the same
•few hands over many industries with their ramifications. The recent congressional

inquiry into the money-control situation showed that no enterprise involving over
$10,000,000 has been launched in recent years except with funds supplied by two or

three closely related financial institutions. All were dependent upon the same
sources for their backing, and one of the heads of the financial power expressed the
belief that the control had gone "far enough" for public safety.

But most of us have felt no direct concern in the trust question. It has not seemed
to touch our personal affairs. We go on about the same after as before the consolidar

tion of great railroad lines or the declared dissolution of the oil and tobacco combina-
tions. These things are too distant and too gigantic to belong to us.

If, however, we witnessed in our own neighborhood the absorption or driving out
of the familiar retail stores where we had traded from childhood, and in their stead

stood the stores of one great company, managed from afar, upon which we must depend
for our needs, paying whatever they exacted for their wares or doing without, we
would then experience an immediate appreciation of the meaning of monopoly right

at our own threshold.

Is it possible that we are headed toward such a monopoly of the retail market in

this country? Certainly there is no ordinary community in which such a condition
now exists or where one is presently threatened, and yet what is the significance of the

rapid extension of the systems of multiple chain stores and what of the dominance of

the department stores which are already being combined into a great chain system?
Is the independent retail store to disappear, and will we be better off if this is true?
Many questions crowd to our mind. Can the little store really compete? Can it

deliver the values? Is there economy in the operation of the big institution? I»
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not a change inevitable, due to economic law? Js there anything unfair in the com-
petition of the big-store systems? Don't the big stores save us money? By what
magic do they prosper so enormously, still seeming to confer a public benefit?
Whatever our opinions on these questions, there is no one who can answer all of

them authoritatively. The necessary information has never been gathered.
Recently there was formed a national organization of business men under the name

of The American Fair Trade League. Among its organizers are some of the most
widely known and successful men in American commerce, though none is a monopolist
in his field, and included in the membership are obscure retailers as well as prosperous
wholesalers and manufacturers.
From the statement of objects set forth in the constitution of this new organization,

it is clear that with their first-hand knowledge of trade conditions, the men comprising
its membership were drawn together through recognition of abuses needing attention.
For example, among its objects are these:
"To aid m the establishment and continuance of fair competitive commercial

conditions.
"To promote intelligent public opinion regarding evils in merchandising methods

which operate to the injury of society.
"To study wastes in merchandise distribution and their relation to the cost of living.
"To aid in the enactment and enforcement of laws that will:

"(a) Prohibit and penalize unfair competition.
"(6) Prohibit and penalize dishonest advertising.
"(c) Prevent the artificial elimination of the small business man by deceptive, trade

practices."
In other words, the "new freedom" demands that the small man shall have a fair

opportunity to compete. He must not be stifled by the misuse of the power of his big.

competitor.
There is nothing of paternalism in this program. The little man is not to be sup-

Eorted at anyone's expense, but he must have his equal chance to succeed if he earns
is way by ability and service.

Evidently these practical business men think his extinction is not a foregone con-
clusion. They consider it worth while to work to give him a fair field and no favors.
Their experience inclines them to the belief that mere size is no guarantee of supremacy
unless supported by some artificial crutch. And what a sorry outlook for America if

it were otherwise.
Yet they all see that the way of the little fellow is improperly obstructed. The

door ia partially closed to the man who would start out for himself. Those who already
possess have an unnaturally heavy advantage. And the members have taken off their
coats to work for the reestablishment of equality of opportunity for big and little man
alike, each to prosper according to his deserts and no artificial handicaps to any.
That is the old American spirit striving for the "new freedom," which, after all, is

but the old freedom, the age-long vision of all fundamental democrats who will never
be content while some are deprived of the -natural inheritance of humanity's birth-

right.

These men are not visionary. For the most part tney have met the world on its

own terms and won. But the manufacturer perceives that he must have retail outlets

through which his goods may reach the people and that if the retail market is absorbed
by a few §eat combinations his future is subject to the whims of those who stand
between him and his public. He then has no alternative. The many small stores

become as one. He must make what they will take and take what thev will pay.
The retailer on his part feels the increasing pressure of his bigger rival's competi-

tion. It is not the average values given that he fears. On that ground he feels secure.

The big store's operating expenses are high. Out of every dollar it takes in, it must
pay out 25 to 28 cents for expenses. It exists to sell goods, yet its selling is often

intrusted to indifferent, unskilled sales people who do not understand the public's

needs or the goods which they are called upon to recommend.
it is entirely different issue which constitutes his problem. It is the unfair and de-

ceptive trade-drawing devices which he can find no way to meet.
It is not that the big stores are maliciously plotting to undo their smaller rivals

nor that little men are any better than big ones. But all are after business, and unless

proper restraints are thrown around the contest the strong will trample upon the

weak; and human experience has shown that too much power turns men's heads and
makes them callous to the interests of others, whether competitors or consumers. If

this were not true, the strongest argument against monopoly would be taken away.

The unfair practices which harass the small dealers are those in which the big ones

can indulge simply because of their resources. They can buy full pages in newspapers
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and flu them with exaggerated statements of values oflered ^hich make the ordi-

nary dealer pale into "the background. No one could object to unlimited advertising

if it adhered to truthful statements; but just as it was respectable until recently for

the corporation to contribute to the campaign fund of the political party froin which
it expected favors at the public expense, so to-day custom sanctions the misreprd^

sentatlon of values in the printed word and puts too great a cross upon the shouldera

of those whose purses do not allow the lavish purchase of white space.

And then the great corporation is financially able to sell certain standard trader

marked goods for limited periods at a loss for the purpose of drawing crowds who
will buy other goods at a profit. This device has the further effect of spreading the no-

tion that big stores have some overweening power to give values because we notice

low prices on the goods that we know and unconsciously assume that the same condi-

tion prevails over their entire stocks.

Thus is our confidence in the power of the small store to serve us undermined and
we pass it by. And in each community as one concern outstrips the rest and controls

a large part of the trade, it becomes absorbed into the great chain. So the independent'

existence of the million small merchants becomes threatened. Gradually it seems
that the many are destined to work for the few unless present tendencies can be
checked.
To be sure, there are other factors. The large companies are ably managed; they

have adequate systems; they are expert in their business-gathering methods. But
these things are available to the small man. They are not dependent upon wealth.

And to offset any other advantages which the bi" concern may have we must remem-
ber that the small merchant is a specialist. He knows his particular line. He knows
his community and how to pick for it. There is the individual incentive to industry

in the establishment which he owns and wliicl^ can be kept within the purview Of

the proprietor.

So the American Fair Trade League says give big and little an unfettered field to

show, by service to the public, which is fitted to survive.

"Who Filches My Good Name."

[By WlUiam H Ingersoll.]

In the following statement Mr. Ingersoll points out the motive that is back of

"price cutting" and warns his readers of the hook" that is so adroitly concealed in

the alluring " bait."
Since the inception of trade the great strugglfe has been for the buyer to be sure of

getting the quality he paid for. In the nature of things the seller knows more about'

the goods than the buyer. It is the tailor's business to know clo&es, not the wearer's;

The wearer is dependent upon the tailor.

And through the ages, custom and the law have licensed the seller to lie about his
wares. "Let the buyer beware" runs the old legal maxim, saying in effect, "How
can you expect the seller to confine himself to the truth about the thing he seeks to

sell you?"
The day has only dawned when it is respectable to be in business at aU. Trade has

been the despised calling of the cheat and trickster. Nobility was restricted to idle-

ness or statecraft or learning. Even the teacher, the lawyer, and the doctor of this

day affect to look down upon the commerce which withal supplies their daily needs.
What an advance then in human affairs when men came to think enough of the

products they wrought to mark their names upon them, that buyers might identify
them for repeated purchase when, after trial, their quality had proven satisfactory.

What a saver of labor has the trade-mark become, sparing us the need of perpetual
experimentation with strange and unknown qualities and economizing time spent
in testing and examining what after all we are qualified to judge only after use.

With the help of the trade-mark a simple name has come to stand in place of lengthy
specifications, and the littlest child can say "Ivory," "Uneeda," "Hemz," "Arrow,"
"1847" with the assurance of getting precisely the same as the seasoned grown-up.
How great a wealth it is to the people in modem life to have these familiar guide

marks as signs of the maker's confidence in his handiwork and how great a wealth to

the maker to have the public confidence in exchange.
But centuries of deceitfulness could not but have left their mark upon emerging

business, and the wolf of the market place, feigning benevolent value giving, contrivee
to ply his trade under cover of the fair names of the country's commerce.

Bargain" is his store cry; and to bolster up his claims on the myriad vmknown
values in his stock, he quotes the favorite, standard trade-marks at half price, suffering

a temporary loss on the things we know, to cast a spell under which we may believe
what he says of the worth of what we do not know.
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A bargain! But at a double jjrice! We buy our friendly trade-mark cheap only
to pay back our momentary saving with usury on nondescript commodities, for the
economic law is no respector of persons,, and what is sacrificed in one place must
needs be recouped in another.
But as we respond to the lure of the cut price on the known value, the important,

thing is not that, in the gamble for more than our money's worth, we lose on subse-
quent turns of the wheel what we were permitted to win on the first. That is only
the old story, for if the novice could but stop while he's ahead, the gambler would
go out of business.

It is the aftereffect that is important. A wrong has been perpetrated wherein the
good names cf the market's choicest brands are tossed into the pot for the exploitation
of our cupidity. For a pettjr evanescent saving, we suffer hard-won reputations to

be bled and permanently sacrificed. Unknowingly, our love of gain makes us accom-
plices in the device of the conjurer whereby, to serve his ends, we are led to deprive
oufselves and neighbors of the future benefits of the markets' trusted brands. For
the cut price on the standard article is a travesty on merchandising. It is not a
bona fide bid for business. In incurs a loss on the one who offers-it, and its purpose
'is to mislead.
How can we know that the reason for selling it without profit is to spread the erro-

neous impression that we suffer extortionate charges when we trade with our home
merchant who may not indulge in the pea-and-shell game, but who exacts no greater
profit on the goods that we. don't know than on those that we do?
How can we be expected to reason that the artificial price reduction lowers the

worth of the brand in public estimation, and makes business thereafter impossible
at the true worth? And with the profit gone, who will keep on sale the trade-marks
that have meant so much to us?
The cut price, emblem of the gilded emporium which underpays its salesgirls,

fattens off the products of the sweatshop, grinds down the factory toiler and makes
for the low levels of civiUzation and living! Its hour has struck. The light of day
is dissipating its shadows and we are coming to learn that our safety lies in holding
fast to the names that we have found good and, upon "bargain days," to take only
the brands of proven worth, avoiding promiscuous strangers that seek an introduction
on the strength of their companionship on the bargain counter with old acquaintances

.

The Chairman. The committee will stand adjourned until

next Tuesday, March 17, 1914.

(Thereupon, at 1.10 p. m., the committee adjourned.)
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The Chairman. The tentative trust bills upon w^hich, with other
bills, these hearings are being held, will be incorporated in the record
at this point.

1565





TEUST LEGISLATION. 1567

[NO. 1.—COMMITTEE PRINT. TENTATIVE BILL.]

By me. CLAYTON.

63d congress, \
2d Session. J

IN- THE HOUSE OP REPRESENTATIVES

January —, 1914,

Mr. Clayton introduced the following bUl; whicli was referred to the Com-
mittee on the Judiciary and ordered to be printed.

ik. SILL
To supplement an Act entitled "An Act to protect trade and commerce against

unlawful restraints and monopolies," approved July second, eighteen hundred

and ninety.

1 Be it enacted iy the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That the Act approved July second, eighteen hundred and

4 ninety, entitled "An Act to protect trade and commerce

5 against unlawful restraints and monopolies," is hereby

6 supplemented and amended by adding thereto the following:

7 "Sec. 9. That it shall be deemed an attempt to monop-

8 olize trade or commerce among the several States, or with
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1 foreign nations or a part thereof, for any person in inter-

2 state or foreign commerce to discriminate in price between

3 different purchasers of commodities in the same or different

4 sections or communities,with the purpose or intent to thereby

5 injure or destroy a competitor, either of such purchaser or of

6 the seller: Provided, That nothing herein contained shall

7 prevent discrimination in price between purchasers of com-

8 modities on account of differences in the grade, quality, or

9 quantity of the commodity sold, or that makes only due

10 allowance for difference in the cost of transportation: And

1

1

provided further, That nothing herein contained" shall pre-

12 vent persons engaged in selling goods, wares, or merchandise

13 in interstate or foreign commerce from selecting their own

14 customers, but this provision shall not authorize the owner

15 or operator of any mine engaged in selling its product in

16 interstate or foreign commerce to refuse arbitrarily to sell

17 the same to a responsible person, firm, or corporation who

18 applies to purchase.

19 "Sec. 10. That it shall be deemed an attempt to

20 monopolize trade or commerce among the several States,

21 or with foreign nations or a part thereof, for any person in

22 interstate or foreign commerce to make a sale of goods,

23 wares, or merchandise or fix a price charged therefor or

24 discount from or rebate upon such price, on the condition or

25 understanding that the purchaser thereof shall not deal in

(2)
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1 tue goods, wares, or merchandise of a competitor or com-

2 petttors of the seller.

3 "Sec. 11. That nothing contained in section nine or

4 section ten hereof shall be taken or held to limit or in any

5 way curtail the meaning and effect of the provisions of

6 section two of this Act.

7 "Sec. 12. That whenever in any suit or proceeding,

8 civil or criminal, brought by or on behalf of the Government

9 under the provisions of this Act, a final judgment or decree

10 shall have been rendered to the effect that a defendant, in

11 violation of the provisions of this Act, has entered into a

12 contract, combination in form of trust or otherwise, or con-

13 spiracy in restraint of trade, or commerce among the sev-

14 eral States or with foreign nations, or has monopolized or

15 attempted to monopolize, or combined with any person or

16 persons to monopolize, any part of the trade or commerce

17 among, the several States or with foreign nations, the ex-

18 istence of such illegal contract, combination, or conspiracy in

19 restraint of trade, or of such attempt or conspiracy to mo-

20 nopolize, shall, to the full extent to which such judgment or

21 decree would constitute in any other proceeding an estoppel

22 as between the Government and such person, constitute as

23 against such defendant conclusive evidence of the same

24 facts and be conclusive as to the same issues of law in favor

25 of any other party in any other proceeding brought under

(3)
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1 or involving the provisions of this Act. In all cases where

2 any person who shall have been injured in his business or

3 property by any person or corporation by reason of any-

4 .thing -forbidden or declared to be unlawful under the pro-

5 visions of the Act entitled 'An Act to protect trade and

6 commerce against unlawful restraints and monopolies,' ap-

7 proved July second, eighteen hundred and ninety, and who

8 at the time or previous to the institution of any such suit

9 by the United States as aforesaid has a cause of action

10 under section seven of said Act or under section thirteen

11 of this Act against any defendant in a suit wherein a de-

12 cree or judgment has been obtained as aforesaid, the stat-

13 utes of limitations applicable to such cases shall be sus-

14 pended during the pendency of such suit and shall not

15 again become operative until after the date of the final

16 decree or judgment in such cause.

17 "Sec. 13. That any person, firm, corporation, or asso-

18 ciation shall be entitled to sue for and have injunctive relief,

19 in any court of the United States having jurisdiction over the

20 parties, against threatened loss or damage by a violation of

2

1

this Act when and under the same conditions and principles

22 as injunctive relief against threatened conduct that will cause

23 loss or damage is granted by courts of equity, under the

24 rules governing such proceedings, and upon the execution of

(4)
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1 proper bond against damages for an injunction improvidently

2 granted and a showing that the danger of irreparable loss or

3 damage is immediate a preliminary injunction may issue.

(5)
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[NO. 2,—COMMITTEE PRINT. TENTATIVE BILL.J

By MR. CLAYTON.

63d congress,
\ YT "D

2d Session. J il, JLv*

IN THE HOUSE OF REPRESENTATIVES.

January—, 1914.

Mr. Clayton introduced the following bill; which was referred to the Com-
mittee on the Judiciary and ordered to be printed.

A BILL
To include withiu the meaning of every contract, combination in the form of

trust or otherwise, conspiracy in restraint of trade or commerce among the

several States or with foreign nations, and within the meaning of the word
"monopolize," certain definite offenses, and to prohibit the same.

1 Be it enacted by the Senate and House oi' 'Representor-

2 'tives of the United States of America in Congress assemhledy

3 That the words " every contract," "combination in the form

4 of trust or otherwise," and " conspiracy in restraint of trade

5 or commerce," and the word "monopohze," as used in the

6 Act entitled "An act to protect trade and commerce against

7 unlawful restraints and monopoHes," approved July second,

8 eighteen hundred and ninety, and in any Acts supplementary

9 thereto or amendatory thereof, shall be deemed to include
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1 any combination or agreement between corporations, firms,

2 or persons, or any two or more of them engaged in trade or

3 business carried on in the United States between the States,

4 or between any State or Territory and the District of Co-

5 lumbia, or between the District of Columbia and any Ter-

6 ritory, or between any State, Territory, or the District of

7 Columbia and our insular possessions, or with foreign

8 countries for the following purposes

:

9 First. To create or carry out restrictions in trade or to

10 acquire a monopoly in any interstate trade, business, or

1

1

commerce.

12 Second. To Umit or reduce the production or increase

13 the price of merchandise or of any commodity.

14 Third. To prevent competition in manufacturing, mak-

15 ing, transporting, selling, or purchasing of merchandise,

16 produce, or any commodity.

17 Fourth. To make any agreement, enter into any ar-

18 rangement, or arrive at any understanding by which they,

19 directly or indirectly, undertake to prevent a free and unre-

20 stricted competition among themselves or among any pur-

21 chasers or consumers in the sale, production, or transporta-

22 tion of any product, article, or commodity.

23 Sec. 2. That any such contract, combination in the

24 form of trust or otherwise, conspiracy in restraint of trade or

25 commerce, or monopoly, is hereby declared to be unlawful.

(2)
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1 Sec. 3. That any person, firm, or corporation violating

2 any of the provisions of this Act shall upon conviction be

3 adjudged guilty of a misdemeanor and be punished by a

4 fine not exceeding $5,000 or imprisonment not exceeding

5 one year, or by both, said punishment in the discretion of

6 the court.

7 Sec. 4. That whenever a corporation shall be guilty

8 of the violation of any of the provisions of this Act the

9 offense shall be deemed to be also that of the individual

10 directors, officers, and agents of such corporation authorizing,

11 ordering, or doing any of such prohibited acts, and upon

12 conviction thereof they shall be deemed guilty of a misde-

13 meanor and punished as provided in the preceding section.

14 Sec. 5. That nothing contained in this Act shall be

15 taken or held to limit or in any way ciu-tail the meaning and

16 effect of the provisions of the Act approved July second,

17 eighteen hundred and ninety, entitled "An Act to protect

18 trade and commerce against unlawful restraints and mo-

19 nopolies."

Memo.—^Paragraph relating to holding companies to be ad tied.

(3)
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[NO. 3—COMMITTEE PRINT—TENTATIVE BILL.]

By ME. CLAYTON.

63d congress,
2d Sbssion. I H.R.

IN THE HOUSE OF REPRESENTATIVES.

January — , 1914.

Mr. Clayton introduced the following bill; which was referred to the Com-
mittee on the Judiciary and ordered to be printed.

A BILL
To prohibit certain persons from being or becoming directors, officers, or em-

ployees of national banks, or of certain corporations.

1 Be it enacted hy the Senate and House of Representor-

2 tives of the United States of America in Congress assembled,

3 That from and after two years from the date of approval of

4 this Act no person who is engaged as an individual, or as a

5 member of a partnership, or as a director or other ofl&cer of a

6 corporation in the business, in whole or in part, of manufac-

7 turing or selling railroad cars or locomotives, or railroad rails,

8 or structural steel, or mining or selling coal, or the conduct

9 of a bank or trust company, shall act as a director or other
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1 officer or employee of any railroad or other public service

2 corporation which conducts an interstate business.

3 Sec. 2. That from, and after two years from the date

4 of approval of this Act, no person shall at the same time

5 be a director or other officer or employee in two or more

6 Federal reserve banks, national banks, or banking associa-

7 tions, or other banks or trust companies, which are members

8 of any reserve bank, and are operating under the provi-

9 sions of the Act approved December twenty-third, nineteen

10 hundred and thirteen, entitled "An Act providing for the

1

1

establishment of Federal reserve banks, to furnish an elastic

12 currency, to afford means of rediscounting commercial paper,

13 to establish a more effective supervision of banking in the

14 United States, and for other purposes," and a private banker,

15 and a person who is a director in any State bank or trust

16 company, not operating imder the provisions of the said

17 Act, shall not be eligible to be a director in any bank or

18 banking association or trust company operating under the

19 provisions of the aforesaid Act.

20 Sec. 3. That any person who shall violate section one

21 or section two hereof shall be guilty of a misdemeanor, and

22 shall be punished by a fine of $100 a day for each day of

23 the continuance of such violation or by imprisonment for such

24 period as the court may designate, not exceeding one year,

25 or by both, in the discretion of the court.

(2)
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1 Sec. 4. That if, after two years from the date of the

2 approval of this Act, any two or more corporations, engaged

3 in whole or in part in interstate or foreign commerce, have

4 a common director or directors, the fact of such common

5 director or directors shall be conclusive evidence that there

6 exists no real competition between such corporations; and

7 if such corporations shall have been theretofore, or are, or

8 shall have been, by virtue of their business and location of

9 operation, natural competitors, such elimination of compe-

10 tition thus conclusively presumed shall constitute a combi-

11 n ation between the said corporations in restraint of interstate

12 or foreign commerce under the provisions of and subject to

13 aU the remedies and penalties provided in an Act approved

14 July second, eighteen hundred and ninety, entitled "An Act

15 to protect trade and commerce against unlawful restraints

16 and monopoUes."

(3)
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[NO. 4.—COMMITTEE PKINT. TENTATIVE BILL.;

Bt MR. CLAYTON.

63d CONGKESS,
2d Sbbbion. } H.R.

IN THE HOUSE OF REPBESENTATIVES.

ABILIi
To prohibit uiilawful restraint of trade or monopolies in interstate or foreign

commerce by corporations through the device of intercorporate stockholding.

1 Be it enacted hy the Senate and House of Representa-

2 iives of the United States of America in Congress assemhled,

3 Section 1. That it shall be unlawful for one corpora-

4 tion engaged in interstate or foreign commerce to acquire

5 directly or indirectly, the whole, or any part, of the stock

6 or other share capital of another corporation engaged also in

7 interstate or foreign commerce, where the effect of such

8 acquisition -is to eliminate or lessen competition between the

9 corporation whose stock is so acquired and the corporation

10 making the acquisition, or to create a monopoly of any line

11 of trade in any section or community.
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1 Sec. 2. That it shall be unlawful for one corporation

2 to acquire, directly or indirectly, the whole, or any part, of

3 the stock or other share capital of two or more corporations

4 engaged in interstate or foreign commerce, where the effect

5 of such acquisition, or the use of such stock by the voting or

6 granting of proves, or otherwise, is to eliminate or lessen

7 competition between such corporations, or any of them,

8 whose stock or other share capital is so acquired, or to create

9 a monopoly of any line of trade in any section or com-

10 munity.

11 Sec. 3. That this Act shall not apply to corporations

12 purchasing such stock solely for investment, and not using

13 the same by voting, or otherwise, to bring about, or in at-

14 tempting to bring about, the lessening of competition.

15 Sec. 4. That every violation of this Act shall constitute

16 a misdemeanor punishable by a iine not exceeding $5,000,

17 or imprisonment not exceeding one year, or both, such fine

18 and imprisonment in the discretion of the com-t; and any

19 individual, who as officer or director of a corporation, or

20 otherwise,orders, takes action, or participates in carrying out

21 any transaction herein forbidden, shall be held and deemed

22 guilty of a misdemeanor under this section.

23 Sec. 5. That nothing contained in this Act shall pre-

24 vent a corporation engaged in inserstate or foreign commerce

25 from causing the formation of subsidiary corporations for the

(2)
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1 actual carrying on of their immediate lawful business, or the

2 natural and legitimate branches thereof, or from owning and

3 holding aU, or a part of, the stock of such subsidiary corpora-

4 tions, when the effect of such formation is not to eliminate or

5 l«ssen a preexisting competition.

6 Sec. 6. That nothing contained in this Act shall be

7 held to affect or impair any right heretofore legally acquired:

8 Provided, That nothing in this section shall make legal

9 stockholding relations between corporations when, and under

10 such circumstances that, such relations constitute violations

11 of the Act approved July second, eightieen hundred and

12 ninety, entitled "An Act to protect trade and commerce

13 against unlawful restraint and monopolies."

(3)
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The Chairman. We will take pleasure in hearing first this morning
from Representative Lathrop Brown, of New York.

STATEMENT OF HON. lATHEOP BROWN, REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NEW YORK.

Mr. Brown. Mr. Chairman and gentlemen of the committee, the
proposed interlocking directorate bill seems to be amb^uous to this

extent, that the trustees of mutual savings banks in the State of

New York can not tell, from the language of the biU, whether or not
they wUl be included under the operation of the bill. They hope
that they wiU not be affected by these requirements.
Under the law of the State of New York, no trustee of a mutual

savings bank can serve as a trustee of more than one mutual savings
bank. Under the law of the State of New York no trustee of a mutual
savings bank can borrow money from the mutual savings bank of

which he is trustee. Under the law of the State of New York no
trustee of a mutual savings bank can deposit money in the bank of

which he is a trustee, and no trustee' of a mutual savings bank is per-
mitted to receive compensation for his services as trustee.

Furthermore, it appears to them that the thrifty poor are entitled

to the administration of their savings by men who are best qualified

by training and experience to administer those fimds and who are
wilUng to give their time, without compensation, for that purpose.

In conclusion, Mr. Chairman, I would like to call the attention of

the committee to the very able statement on this subject by Mr.
Chas. A. Mnier, who is counsel to the Mutual Savings Bank Associa-
tion of the State of New York, which uicludes all but 13 of those
banks in that State.

That statement has already been put in as a part of the record at
these hearings.

The Chairman. On what page 1

Mr. Brown. Serial No. 7, part 27, page 1227.
That is all I care to say, Mr. Chairman, and I thank you very much

for having given me the opportunity to express my opinion in regard
to this suDJect.
The Chairman. We are very much obliged to you, Mr. Brown.
Mr. Nelson. Mr. Chairman, I have here a letter from Mr. M. W.

Tubbs, secretary-treasurer of the Wisconsin State Union, American
Society of Equity, together with some resolutions passed by the exec-
utive board of that organization, which I would like to have inserted
in the record.

The Chairman. Mr. Nelson, a member of this comimttee asks
that a letter dated Madison, Wis., February 2, 1914, and signed by
Mr. M. Wes. Tubbs, secretary-treasurer of the Wisconsin State
Union, American Society of Equity, togehter with the resolutions
attached thereto, be put in as a part of to-day's proceedings.
Without objection, that wUl be done.
(The letter and resolution referred to are as follows:)
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Wisconsin State Union, American Society op Equity,
Madison, Wis., February 2, ISpK'

Hon. John M. Nelson, ^
Washington, D. C.

Dear Sir: Inclosed resolutions re antitrust legislation will be self-explanatory.
Any attempt to define unfair practices of trade must necessarily include and put

out of business all cooperative activities unless they be specifically exempted, and
that such exemption would hold if made is questionable, as it could easily be declared
class legislation.

It is unquestionably necessary for produceis to organize and finance cooperative in-

strumentalities for the assembling, jading, sorting, holding, and marketing of their
several products aa a year's supply is harvested in a few months, whereas but about
one-twelfth of the harvest is consumed during any sii^le month. Therefore, a great
portion must be held by somebody, and experience has proven that if it is allowed to

go into the hands of the speculators, at and shortly following harvest, it goes there
at the farmer's peril because they, the speculators, are able to pound down prices

to below a remunerative price, just as a stock of merchandise is always sacrificed

at forced sale, either public or private.

On the other hand, European distribution has demonstrated that the consumer,
must organize and get in shape to purchase many of their commodities in wholesale
quantities and establish a means of distribution to get away from the extortions of

me Food Trust in its different ramifications, which now practically controls the dis-

tribution of meats, vegetables, and the manufactured products constituting the gro-

cery line.

For the above reasons and those. set forth in the resolution inclosed, I hope you
will use your strongest endeavor to work out a program which will not put out of
business cooperative activities and which will not undo all the good work that has
been done by various farmers' organizations and consumers' leagues in developing
this modem method of protection for the great mass of people.

Very truly, yours,

M. Wbs. Tubes,
Secretary- Treasurer.

resolution re antitkust legislation.

We, the executive board of the Wisconsin State Union of the American Society of
Equity, at a special board meeting held in Madison on January 30, 1914, do resolve
as follows:

Whereas cooperative organizations of farmers and consumers have been grievously
injured and hindered in their legitimate development and work for the producers
and consumers of America in the past by threatened prosecution and actual liti-

gation under the Sherman Act; and
Whereas, following the message of President Wilson, there has been introduced into

Congress several bills purporting to define more strictly and certainly the said act;
and

Whereas these bills not only do not protect the farmer adequately against unfair dis-

crimination, but actually, by the wording of the said bills, do make it still more
difficult for farmers to legitimately cooperate for the manufacture, grading, and
sale of their products and for consumers to carry out that combination among them-
selves which lead to the best and most economic system of distribution; and

Whereas all political parties are pledged to aid in every manner the legitimate organ-
ization of farmers for better agricultural marketing and cooperative action.

Therefore we condemn heartily all bills now before Congress which strive to define
more clearly the Sherman Act and which really include, as unfair restraint of trade,

the attempts by farmers and consumers to organize for their own interest and mutual
protection: Therefore be it

Resolved, That we hereby petition our Members in Congress to work for the defeat
of said measures and for the enactment of such legislation as will truly carry out the
purpose and intent of the trust program outlined by President Wilson without injuring

the interests which we represent, and from which millions of American citizens must
get their living.

(Signed) D. 0. Mahonby,
President Executive Board, Wisconsin State Union,

American Society of Equity.
Attest:

[seal.] M. Wes. Tubes, Secretary.
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The Chairman. The committee at this point will take a recess

until half past 2 o'clock this afternoon.
(Thereupon the committee took a recess until 2.30 o'clock p. m.)

AFTER RECESS.

The committee reassembled piu^uant to the taking of recess.

The Chairman We vdll be glad to hear first this afternoon from
Mr. Dorsett Carter, of Pureell, Okla.

STATEMENT OF MR. DORSETT CARTER, OF PURCEH, OEIA.,
PRESIDENT OF THE OKLAHOMA CENTRAL RAILROAD
CO.

Mr. Carter. Mr. Chairman and gentlemen of the committeej 1
wanted to make a few remarks in regard to tentatire bill No. 2, the
third and fourth subdivisions of the fourth section, so far as the same
relates to transportation companies, to the matter of one transporta-
tion company acquiring another transportation company.
Those provisions read

:

Third. To prevent any competition in manufacturing, making, transporting, selliDgf

orjpurchasing of merchandise or any commodity.
Fourth. To make any agreement, enter into any arrangement, or arrive at any

understanding by which they, directly or indirectly, undertake to prevent a free and
unrestricted competition among themselves, or among any purchasers or consumers in
the sale, production, or transportation of any product, article, or commodity.

I am president of the Oklahoma Central Railroad Co., a short-line

road in the State of Oklahoma. I noticed the other day from the
record of this committee that a Mr. Van Houten, from New Mexico,
appeared before your committee on the same subject, and that dur-
ing his statement a question arose as to whether or not those sub-
divisions which I have referred to did or did not affect the trans-
portation companies, and I was unable to determine from the record
as to whether there had been any conclusions reached along that
liiie, but if it does not relate to transportation companies it is very
misleading.

I happen to come from a State which has had a"very similar pro-
vision m its constitution. Section 5, article 9, of the State consti-
tution of Oklahoma had in it a provision that prohibited a foreign
Corporation, a forei^ transportation company, from purchasing a
domestic line. That constitution took effect in 1907.

Just prior to the going into effect of that constitution in October,
1907, we sold our little line of raUroad to the Atchison, Topeka &
Santa Fe Railroad Co. for $3,400,000, and we were in the act of
delivering it in New York City at the time the panic of 1907 broke out,
on October 16 of that year.

Thirty days later Oklahoma's constitution took effect, and the
panic was stiU on, and we could not make a delivery. On June 2,
1908, on account of the road not being able to make its expenses, we
went into the hands of a receiver, and we are now in the hands of a
receiver. We have operated very economically, and have never
been able to make the road pay its expenses.
The matter was brought to the attention of the voters of the State

of Oklahoma. Their attention was called to those drastic provi-
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sions which are similar to those ia the bills now before this com-
mittee, and to which I haye reiPerred, which are practically the same
thing as the provisions in the Oklahoma constitution, with the addi-
tional fact that they would be appUcable all over the United States,

instead of simply appUcable to one State.
As I said, this matter was brought to the attention of the voters

of the State of Oklahoma in the way of an initiative petition sub-
mitted to the people in June, 1910. It was submitted in the form of

an amendment to our State constitution which would have permitted
the sale or purchase of these lines of raihoad. • The people rejected

that constitutional amendment by a majority of some 50,000 votes.

In 1910, in November, there was another constitutional amend-
ment submitted to the people of the State of Oklahoma, and they
rejected that.

In April, 1911, there was stUl another constitutional amendment
submitted to the people of Oklahoma on the same subject, and they
rejected that also.

In 1912 there was another constitutional amendment on the same
subject submitted to the people of the State of Oklahoma, and that
constitutional amendment was adopted by a large majority. That
amendment permitted one railroad to buy another; buf from 1907
until August, 1912, we have existed in the State of Oklahoma under
a constitutional amendment to which I have referred which applied
only to the State of Oklahoma. That was an amendment similar to

the provisions of this bill to which I have referred, but the provisions
in the bill before ^ou would apply, as I have already said, not simply
to one State, as did the provisions of the constitution in the State of

Oklahoma, but would apply to every State in the Union. These
provisions would be enacted to affect the entire United States, while
the provision in our constitution was only appUcable to the State of
Oklahoma.

I think if these provisions were made applicable to the transpor-
tation companies, it would prevent the construction of additional
railroad mileage, and in the future would practicaUy amount to the
confis.cation of the present smaU lines, indirectly work a confiscation

of that property, and will not be any help whatever in the matter of

fixing of rates. It would also deprive the State of a certain amount
of taxes and deprive the people of a better service.

In the State of Oklahoma, since we have had the law such as I have
referred to, there has not been as much as 100 miles of railroad pro-

jected, financed, and constructed since that law took effect. There
were some roads built, although they had been projected and financed
prior to that time. . About 1,000 miles of the mileage in our State is

that of independent lines, and, to my knowledge, not one of those
roads has ever paid $1 interest on the money invested, which came
out of the operating revenues of the property.

Our own road has lost over $500,000 in operating expenses during
the last six years, and one-fourth of the mileage of the State of Okla-
homa is that of independent roads, and unless they were permitted
to sell their properties to other lines it would graduaUy work to con-

fiscation of that property.

I noticed in this discussion with Mr. Van Houten the other dajr

that it seemed to be doubtful whether these provisions would be appli-

cable to transportation companies. We are in this situation now.
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Since we have had that constitutional amendment in the State of

Oklahoma changed, we commenced negotiations with the Atchison,
Topeka & Santa Fe Railroad Co. and have arrived at an agreement
wim them by which they are to take over that property. That agree-

ment is now withheld awaiting action on this measure.
We had already sold that property before the constitutional amend-

ment in the State of Oklahoma took effect, for $3,400,000, and we are

now selling it for $1,700,000, or about one-half what we would have
gotten originally, and the bondholders are standing practically all of

the $1,700,000 loss and received no interest on the investment whilp
that legislation was in effect in Oklahoma.
Now, in regard to this question of competition. Our railroad crosses

the Atchison, Topeka & Santa Fe Eailroad Co.'s lines in Oklahoma
twice, and in every town where we cross these lines there is slight

competition. We have competition with the Atchison, Topeka &
Santa Fe Railroad where they haul to Galveston; we haul in conjunc-
tion with the other three lines to Galveston, and we haul a great
many commodities into those towns, and if this bill becomes a law I

am quite sure that the Atchison, Topeka & Santa Fe Railroad Co.
win not purchase our property.
From the discussion in this committee which I have read—the dis-

cussion between members of the committee and Mr. Van Houten—

I

doubt if it is the intention of the committee to make these provisions
applicable to transportation companies, but I think it ought to be
explicitly worded, so that there will be no doubt about it. It has
just the same effect now with the financiers as if it did apply to rail-

road companies.
Mr. Webb. Is this the same proposition which Mr. Van Houten

discussed before the committee the other day ?

Mr. Carter. You mean the same railroad ?

Mr. Webb. Yes.
Mr. Carter. No; it has no connection with the road he was talk-

ing about at all. The railroad which I represent is in Oldahoma, and
the railroad which Mr. Van Houten represented is in New Mexico.

Mr. Webb. But the conditions are tne same, are they not?
Mr. Carter. No, sir. Before you came in, I spoke in detail in

regard to the conditions surrounding our railroad.
Mr. Webb. If you have gone over that, you need not repeat it. I

can read it in the record.

Mr. Carter. The people of Oklahoma were wedded to that law,
and it has proven to absolutely prevent the construction of roads.
Or you take the matter of service. We do not give to the people

of the State the service they are entitled to, because we can not pay
expenses. And not only that, but we have had something, which for
six years we have been unable to sell. Now, if the provisions of this
bill to which I have referred are enacted into law, it will confiscate
existing independent property; that is, it wiU eventually do it. No
man with money will invest his funds in something which now can
not be maintained and pay expenses, and which he will be prohibited
from selling. All the railroads constructed in Oklahoma after this
amendment took effect are now in the hands of receivers.

Mr. Morgan. How about the roads built through the north-
western part of the State?
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Mr. Carter. That was a railroad financed by the Missouri, Kansas
& Texas Eaikoad, and is not an independent property.
We can not even operate a passenger train over any other line.

We only run a freight train, but we have the business for it, and we
do not run the freight train if we have not the business. The corpo-
ration commission treats us very nicely. In the matter of rates we
are not helpful to anybody in the State. There is not a rate ever
promulgated in the State by our commission in reference to which I
could go into the courts and by showing that double that rate should
be charged, and could not get twice as much as they allow us on any
basis upon which you put the proposition, either upon reproduction
value or otherwise. We have to foUow in the traUs of the big trunk
lines. • CJ

Take another feature of it. Take the matter of taxation. There
are a great many branch lines owned by the trunk lines in our State
which are taxed from $20,000 to $25,000 a mile, as the valuation
upon their property. Our road pays $5,000 a mile, and no inde-
pendent road pays over $12,000 a mile.

If the Atchison, Topeka & Santa Fe Railroad Co. owned our line,

they would run 10 trains a day over it, and the people living along the
line of the road would have cars during the crop season when they
need them, whereas now we do not have them. We own very little

equipment. They would have better facihties in the way of passen-
ger facilities which we can not give them, because we have not the
money with which to buy them and furnish them to the people.

I think Oklahoma was the first State which got a law similar to

this. It has practically cost the people $2,500,000. I mean the
people who invested in that. They tried to change that law, and
]ust as they had it changed and as we are about ready to transfer the
property at this heavy loss, we are confronted with this proposed bill,

and the people who would buy it say that they do not care to take it

because we could not dehver it to them now, because we are in the
hands of of a receiver.

I notice that some of you gentlemen asked Mr. Van Houten some
questions as to how to remedy that matter with reference to the small
Imes. Some of you suggested a distance of 150 miles, and some mem-
bers of the committee thought it might affect the terminal companies.
I went through that campaign in Oklahoma when three of the amend-
ments were submitted by the legislature in a period of two years, and
I think that was conclusive evidence that those who had studied the
question realized that it was of sufficient importance to have the
cnange made. The legislature in two years submitted three distinct
propositions, and finally the fourth proposition carried. It made a
provision like this, which was finally adopted on August 5, 1912, and
which reads something like this: "Upon first receiving the written
consent of the corporation commission, one railroad can sell to an-
other."

If the provisions of the bill now proposed before this committee,
which I have already quoted, are intended to be made applicable to
railroad companies, I would not see any objection to having the Inter-
state Commerce Commission give its consent for one hne to buy
another line, and I am quite sure that no injury would be done, but
a great service could be rendered to the community, and I think there
would be no objection to having the Interstate Commerce Commission
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authorized to give its consent to that sort of a transaction. That
would eUminate the question of nuleage and terminals.

If these provisions are proposed to be made applicable to railroads,

I hope you will consider that matter so that there may be some way
in which a meritorious proposition can be disposed of, provided you
find a buyer to purchase it.

I had not intended to take so much of your time as I have, gentle-

men, and I thank you very much for giving me this opportunity to

express my views in regard to this particular part of the bills which
you have under consideration.

Mr. Nelson. I beheve the next gentleman who is to be heard this

afternoon is Mr. W. H. C. Clarke, of New York.

STATEMEITT OF W. H. C. CIARKE, ESQ., OF MOOEE & CLABKE,
ATTORNEYS AT LAW, NEW YORK CITY.

Mr. Nelson. Will you please give your name, your business, and
your address ?

Mr. Claeke. My name is W. H. C. Clarke, of the law firm of Moore
& Clarke, of New x ork and Washington. I will try to be as brief as

possible.

Mr. Nelson. Whom do you represent ?

Mr. Clarke. We have no retainers on this question. I am here
to speak against sections 1 and 2 of the Clayton bill.

Mj. Fitz Henry. Which one of the Clayton bills?

Mr. Clarke. No. 1 and No. 2 of the committee print.

Commodities entering into interstate commerce faU roughly into

two classes, which I shall describe as branded commodities and un-
branded commodities.
By unbranded commodities I mean commodities which enter into

commerce without any designation of their origin. They might be
Ukened to mavericks, in that they contain no brand or indication of

their proprietors or original producers. The other class of com-
modities are the branded commodities, by which I mean trade-
marked commodities, which carry on them or in connection with
them some brand or indication of their origin.

The principal characteristics of branded or trade-marked commod-
ities are that they are uniform in character and that they carry
with them the good will or reputation of the originating proprietor,
who assumes the responsibDity for the commodity and is wifiing to
take any blame for any defect which may develop in it.

The first section of the Clayton bill interferes to a marked degree
with the marketing of the unbranded class of commodities. The
second section of the Clayton bill interferes in a similar degree with
the marketing of branded commodities.
The first section of the Clayton biU provides in substance that the

same commodity shall be sold by the dealer to all consumers at the
same price, after making an allowance for transportation charges.
That biU, unless some legislative provision could be made for equal-
izing the inequaMties in the customers of dealers, could not possibly
be carried into effect, even in the case of a Uttle grocery store on the
corner, and much less in the case of a large manufacturing- concern.
The groceryman has to equalize the inequalities of his customers by
inequalities in price on the same commodities. Where one mans
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credit is unimpaired, and his biUs are promptljpaid, and where he
probably buys closer, studying the prices of sinaalar conamodities in
all nearby stores, he gets better prices than the customer who is

slow pay and who is unreliable, and until some means can be found to
equalize these inequalities in customers or consumers it is impossible
as a matter of practical business for the dealer to sell the same com-
modity at the same price to all his customers.
Whole this is a small example, it is even more true in the case of

dealers making or handling large commodities, such as printing

presses, where there are so many unequal conditions or factors neces-

sary to be considered in making up the prices at which the same
commodity must be sold to different consumers that it would be a
practical impossibility to fix any uniform price on such a commodity.

These two classes of commodities, branded and unbranded, have
produced two rather distinct systems of salesmanship for marketing
them.
Those systems of salesmanship may be described as "public sales-

manship" in the case of branded commodities and "private sales-

manship" in the case of unbranded commodities.
For instance, in marketing a trade-marked article, the aim of the

proprietor is to advertise the commodity itself, as distinguished from
advertising himself. His aim is, so to speak, to magnetize that
particular commodity or to instiU into it the advertising value he can
produce.

In the case, for instance, of Sapolio, the article is magnetized with
all the accumulated advertising which the proprietor has been able

to generate by making, year in and year out, a good commodity, and
by marketing it always at a uniform price, and by spreading its sal«

as widely as possible, and by advertismg it widely over a long period
of time in periodicals and elsewhere. This is what I call "pubMc
salesmanship."
Now, in the sale of bulk or unbranded commodities, the adver-

tising system is personal or private. There the aim is to advertise
the dealer rather than the commodity. An example of the private
system of salesmanship is Woodward & Lothrop, of your city, who
aim to advertise themselves, as distinguished from the articles which
they seU. Sometimes the two systems overlap, but in the main the
distinction prevails.

These two classes of commodities, branded and unbranded, and
these two systems of salesmanship, "public" and "private," demand
different rules to govern them.

I do not want at this time to go particularly into the rules which
I think should apply to the marketing of unbranded commodities. I

wish, rather, to take up two systems of marketing branded commod-
ities. These .systems, are the uneven-price system and the even-

price system.
Mr. Webb. What is the difference in proportion between the

branded and unbranded commodities sold on the market ?

Mr. Clabke. I do not know. I should judge they are about half

and half. I think, judging from popular demand for and con-

sumption of branded commodities, they form a very important
branch of our commerce, and should be given careful legislative

attention.
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Mr. Webb. Wliat do you mean by branded and unbranded ? Do
you mean the difference between having a man's name on the goods
and not having it on the goods—having a trade-mark and not having
a trade-mark ?

Mr. Clarke. Yes; I mean that. A branded article contains a

trade-mark to indicate its origin; an unbranded article has no indica-

tion of origin, and is lost in the bulk of similar articles. It is like a
maverick. Branded articles are hke branded cattle. The proprietor

is known, and his goods are always distinguished from the mass by
means of his trade-mark.

Mr. Webb. His trade-mark ?

Mr. Clarke. His trade-mark. It indicates that he, as a manu-
facturer, is willing to take the responsibility for the quality and
character of his commodity, and to have its origin known to every-
on. If a cake of Sapolio, for instance, shovdd prove to be faulty, the

blame would not be put on the man who sold it, but on the origina-

tiiig proprietor, in this case Enoch Morgan & Sons.

The two systems of marking branded or trade-marked articles are

what I term the " uneven price system" and the " even price system,"
and for the sake of brevity, I think I can develop my argimient by
first stating to the committee what I believe to be the disadvantages
of the "uneven price system," and then setting forth some of the
advantages of the " even price system."
By uneven and even prices I mean simply that under the uneven

price system these trade-marked articles go forth into commerce and
are sold at different prices by different dealers who make theii* own

Erices
without regard to any price which may have been established

y the originating proprietor.

The "even price system" is one wherein the proprietor, when he
creates a trade-marked article also fixes the even price at which the
article is to be sold everywhere at retail by all dealers.

What I conceive to be the disadvantages of the uneven price
system are, first, that uneven prices prevent a class of competition
which might be discribed as "show-case" or "stock" competition.
When these trade-marked articles go into commerce the aim of the

proprietor is to have every retailer carry his particular article in the
show case or on the stock shelves, and the aim of every other pro-
prietor is to do the same, so that under a perfect system of distribu-
tion every retail store would have a complete stock of aU the trade-
marked articles in its line.

The result would be, for instance, that you could go into a hard-
ware store and ask for a razor, and under perfect conditions of trade,
the hardware dealer would have in stock a complete line of razors.

He would take you to his razor show case and you would have an
opportunity to examine a razor out of every factory in the world.
You would be able to examine razors ranging in price all the way from
25 cents to $7.50, to $10, or $15. This examination of a complete
line of goods produces what I term "show-case competition."
You examine that entire line of razors, and the even or uniform

price of each is marked on it. If you pick out one make of razor,

you are fostering competition to the extent that you are patronizing
that one factory. If you pick out another razor you are fostering
competition by patronizing another factory.



TBTJST LEGISLATION. 1593

The first disadvantage of the system of uneven prices is that it

prevents or impairs this show case or stock competition. Uneven
prices cut into the stock of some of the dealers, and makes the stock
mcomplete, so that when you go into a store to select a razor, there

would be certain razors that probably had been driven out of the
stock by reason of the fact that some department store or some cut-

rate dealer has used that particular razor as a leader by probably
cutting the price below the trade cost and selling it thus at a loss,

and if this practice has been followed persistently enough, other
dealers are forced to level down their prices below cost, and clear

out their stock of those particular razors, and to that extent the
stock of your dealer is incomplete. Uneven prices thus preven-t or

impair tms effective form of show case or stock competition.
The second disadvantage of this uneven price system is that it

gives the big dealers an advantage over the little dealers. It tends
to monopolize the sale of trade-marked articles in the hands of the
dealers who are using those articles as leaders. The large dealers

have the advantage of the quantity price; that is, they are able to

buy articles in large quantities and at lower prices, and the advan-
tage of the quantity price, added to the advantage of seUing trade-
marked articles at uneven prices as an advertising leader and thus
driving these articles out of the show cases of their smaller com-
petitors, gives the large dealers a very great advantage.
Right on that point I wish to call your attention to the fact that

there is a similarity in principle between this practice of department
stores in using certain trade-marked hnes as leaders, on the one
hand, with the practice of a large oil company, which at one time
was engaged, as is charged, in the practice of underselling the market
in competing territory, and overcharging the market in noncompeting
territory. On the one hand we have the example of this oil com-
pany with a map of the United States spread out before it, divided
up into States hke a checker board, and playing the game of unfair

competition. In one square it would lower the prices until competi-
tors were put out of business, and in another square where it had no
competitors it would charge enough to make up its losses in the com-
petitive squares. In principle there is a very great similarity be-
tween that practice of the oil company and the practice of some
department stores. In the case of the department store these
various blocks of the checker board have been brought together
and piled up into one great store which affords same chances of

manipulation similar in principle to those of the oil company.
At one time the proprietor of the department store can conduct a

campaign to injure his competitors in a particular line. For instance, he
drops the prices in his china department ; at the same time, ia the other
departments maintaining his prices sufficiently to make up the losses

in his china department. This campaign could be kept up until he
has injured his competitors in the china line. He will make the losses

in one line always balance against the higher prices he wiU charge
in another department. Now, that is one of the practices which
is fostered by uneven prices in these trade-marked, and even in un-
trade-marked commodities. ,

Another disadvantage of the uneven price system is that it gives

an unfair advantage to cities, and to certain sections of cities, over
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surrounding country districts. I think that is a matter which should
be seriously taken into consideration.

Uneven prices give the city retailer an advantage over the country
retailer, because the city retailer has a larger number of customers
to draw from, and that means, in the city, that the department store

in a certain section has an advantage over the city store in the out-

lying districts.

Another disadvantage of the system of uneven prices in trade-

marked goods is that ia effect it denies the right of ownership in that

great class of trade-mark property which is created as the result of

advertising and the carrying on of business with high standards.

The reason why the right of ownership in trade-mark property or

good will is lost or impaired under the operation of the uneven price

system is this : A man can not be said to own any property unless he
has the right to prevent others from wantonly destroying it. In the
case of my house, I would not consider that I had a very strong
right or title of ownership unless I could prevent some other man
from throwing a brick through my window or wantonly burning my
house. Under this system of uneven prices for trade-mark goods we
have almost a parallel case to that. A man spends his life developing
a certain trade-mark article of which he is proud and into which he
has put his best work and behind which he places his reputation and
about which he spends money and time for advertising. As soon as

that article is so magnetized with advertising value that it practically
acts as its own salesman, one of the retailers engaged in the other
system of private salesmanship gets the idea that he woiild hke to
draw some of that advertising value out of that article and unto
himself. So he cuts the price on that article, perhaps, below the cost.

He thus secures a great deal of advertising for himself. He advertises
for instance that here is the Ingersoll watch which everybody knows
is worth clearly $1, and I am selling it for 50 cents. He advertises
himseK by demagnetizing the Ingersoll watch of the advertising value
which has been instilled mto it by years of effort and expenditure.
Now, it is perfectly possible for this retailer to carry that system of

price-cutting so far that he can absolutely drive the Ingersoll watch
out of the market. If the retailer wants to sell that watch long
enough as a leader at 50 cents—and, I understand, that is below the
actual cost of the watch to the retailer—if he wants to sell it at that
price long enough he can drive the Ingersoll watch out of the stock of

all other dealers, because they are not able to sell the watch at that
price. By that time the price cutter has drawn out so much of the
advertising value from the article that it is completely demagnetized
from an advertising standpoint ; it has lost its value as a leader, and
it is no longer profitable to him and he drops the sale of it.

It seems to be a pyschological fact that the owner of the trade-mark
commodity which has been persistently cut to a low level in price is

unable to get the price back to a living level, and the.commodity must
continue to be sold at the low-price level or dropped from the market.
Thus by carrying the uneven system to its logical conclusion a

trade-marKed article can be driven from the market, and the right of

ownership in the advertising value or good will be absolutely de-
stroyed.

It does not happen very often that price cutters actually drive a
trade-marked article off of the market, because long before they reach
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the point where all the advertising value of an article is destroyed the
article has become so hackneyed as a leader that the price cutters
drop it from their own line.

It seems to be clear that there can be no right of ownership in adver-
tising property or trade-mark good will unless the owner who has
created that property is enabled to restrain others from injuring him
against his witl, and this protection seems to be impossible under the
uneven price system.
Uneven prices also increase the cost of marketing trade-marked

articles, because they demoralize the market.
Uneven prices also give an advantage to large manufacturing pro-

prietors over small proprietors. I mean by this that the manufac-
turing proprietor who has a sufficiently large capital is enabled to con-
trol the market or to make rctaUcrs his agents in law and fact and" to

consign his goods to them in order thus to maintain a uniform price

for his commodities all over the country. This advantage the smaller
manufacturing proprietor is not able to share on account of lack of

capital and for other reasons. Even prices place the small proprietor
on an equaUty with his larger competitor.
A further disadvantage of uneven prices is that when the large pro-

prietor follows the practice which I just described the small dealer ia

deprived of his independence as a retailer. He is forced to enter into
an agency agreement with the large proprietor, by which he loses his

independence, to some extent, in the matter of handling competing
commodities.

Finally, uneven prices injure the consuming public to the extent
that they prevent trade-marked or branded commodities from being
distributed everywhere. Uneven prices prevent show-case compe-
tition. They impair the stock of your particular dealer and in this

way they injure you as a consumer.
The advantages of even prices are practically the opposite of these

disadvantages of uneven prices which I have set forth.

Even prices permit show-case and stock competition. They enable
all retailers to keep a complete stock of all commodities in their lines,

and when a consumer goes into a store to purchase a certain article

at a certain price he has the opportunity to examine the articles

from every factory, in the country.
Uniform prices also put the small dealer on an equality with the

fiepartment store or larger retaUer. They put the country on an
equality with the city; they would establish and maintain the right
of ownership in advertising or trade-mark property; that is, by estab-
lishing by law a system of uniform or even prices for trade-marked
goods, the owners who have created the property wUl be able to pre-
serve it and to prevent others from driving their goods off the market.
By fixing by law or establishing a system of uniform or even prices

for branded or trade-marked goods, the cost of distribution would be
decreased. Under that system every uniform or trade-marked com-
modity would be able to go into the stock of every retail store in the
country and compete in price, quality, and general reputation of the
originating proprietor with every other commodity in that stock.

By relieving proprietors of the expense which they are now imder of

keeping open the channels of distribution of their commodities, the
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cost of distribution would be materially decreased, and this would
lower the price of the articles themselves.

One other advantage of even prices would be that the market
conditions are so clear and even that competition would be encour-

aged. For instance, under such an even-price system, if you were
thinking of embarking in the business of manufacturing razors, you
could go into any retail store and buy one of each of the many razors

on the market. You could spread the whole lot out before you and
say to yourself, "the problem before me as a manufacturer is to

manufacture a better razor than any of these at the same price, or

the same razor at a better price." If you were able to do that, you
could embark in that business with some idea of the conditions you
would have to meet. You could make your razor and establish

your uniform selling price and have your razor put into the same
show case with every other razor on the market.
An even-price system would thus clarify the conditions of com-

petition so greatly that competition would be stimulated to a great

extent. That is one of the big advantages which would follow the

system of uniform or even prices.

Now, another advantage of the uniform or even price system for

uniform commodities is that this system puts the smaller proprietor

on the same basis with the large proprietor, and it seems to me that

is one of the great arguments in favor of uniform or even prices for

trade-marked goods.
As the law stands now any proprietor whose capital and resources

are large enough is able to put his commodity into the hands of his

own agents or consignees and have them sold in that way for his

account. Under this system the proprietor interferes, to some
extent, with the independence of the retailers. He can say, "I
would prefer to have you not handle such and such other com-
modities." As long as the law permits a large manufacturing pro-

prietor to establish a uniform price, in a manner which is attended
with certain disadvantages, why not let us have a law which will

enable all proprietors, whether large or small, to establish even or

uniform prices without those disadvantages? In other words, why
not let these trade-mark commodities go into commerce and filter

down through the channels of trade to the retailers at a uniform
level without any system of contracts or agency agreements by^
which the independence of the smaller retailers would be interfered

with and the large proprietors be given an advantage over small
competitors ?

Finally, uniform prices are a benefit to the consumer, because
they bring the commodities to every factory in his neighborhood
and enable them to be sold there at reasonable prices. Under the

system of even or uniform piicos a price must oe reasonable and
fair, otherwise the consumer will not buy or another proprietor will

put out a competing artich^ at a uniform price which is lower.

Mr. Danforth. Assuming that your argument is right, how are

you going to produce the result?

Mr. Clarke. I have prepared a bill which has been introduced

by Mr. Metz.
The Chairman. That bill is not before this committee ?

Mr. Clarke. It is not before this committee. Then there is also a

bill which has been introduced by Mr Stevens, and either the Stevens
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bill or the Metz bill will give us that result. The Stevens bill is a
contract bill and the Metz bill is a notice bill.

I have already pointed out that even or uniform prices benefit the
consumer; first, because they cheapen the means of distributing
branded commodities; second, because they encourage the competi-
tion of other similar commodities; and third, because they avoid
discrimination between different localities and the consumers by
placing trade-marked commodities on sale in all sections of the
country.
Another marked advantage of the uniform or even price system

is that it throws the competition between different factories, where
it should be, instead of throwing it between retailers handling the
same commodities coming out of the same factories, at the same
original cost price.

it should be borne in mind that the marketing of a commodity is

merely a part of the manufacturing thereof. Unless a commodity can
be properly marketed it can not be made, and any condition which
interferes with the marketing of a commodity interferes to that

extent with its making.
As I have previously pointed out, the fourth paragraph of the first

section of part 2 of the Clayton bill, in my opinion, would render
unlawful the.proper marketing of trade-marked commodities at even
prices. Part 1 of the Clayton bill would interfere with the marketing
of unbranded commodities.
With the permission of the committee I desire to insert in the

record a copy of an article appearing in the. Harvard Law Review
entitled, "Predatory price cutting as unfair trade," by Mr. Edward
Rogers, of Chicago, and also a letter addressed by me to Mr. Mortimer
W. Byers, secretary of the National Association of Stat'oners and
Manufacturers of the United States.

The Chairman. Without objection, the letter and the article will

be incorporated in the record.

(The matter referred to is as follows :)

November 21, 1913.

Mr. Mortimer W. Byers,
Secretary the National Association of Stationers and Manufacturers

of the United States, 41 Pari Row, New Yorh City.

Mt Dear Mr. Bters: I have read with much interest the extract from the annual
report of Mr. Patterson, delivered in Springfield, Mass., October 14, 1913, relating,

to a proposed amendment of the Sherman lav. In my opinion this amendment,
which is designed to enable the manufacturer to market his product, whether pat-
ented or not, at uniform prices in different sections of the country ia a reform which
is demanded by the necessities of modern business. It appears to me that the sup-
porters of this reform have permitted themselves to be maneuvered into a wrong
position. They have been put in a class with monopolists and restrainers of trade.

This has been due somewhat to the fact that they have accepted the premises of

those who oppose the principle of price maintenance. For instance, Mr. Patter-

son in his address says, "Unless I am entirely mistaken such a restraint upon trade
as is involved in a price-maintenance agreement between a manufacturer and hia
customer may be well accepted, because it carries its own safeguard."
That is true; but why admit that price maintenance is a "restraint upon trade"?

As a matter of fact, I believe the reverse is true. I believe it is more of a restraint

on trade to prevent price maintenance than it is to permit price maintenance, because
when price maintenance is prevented the ultimate market of the manufacturers is

destroyed and their industries, as I show later, are demoralized, with the result that

a restraint of trade which amounts, in effect, to a destruction of trade or conflscation

of property is the result.
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The supporters of price maintenance instead of permitting themselves to be classed

with monopolists and restrainers of trade should insist that they are working for a

reform which will strike from trade shackles which are now restraining it.

I believe that one reason why the supporters of price maintenance have been ma-
neuvered into a class with the monopolists and restrainers of trade, who are now held

up to such public odium, is that they are too general in their defense of the principle

of price maintenance. They apparently do not attempt to tell the whole story to the

public. They content themselves, as in Mr. Patterson's address, with the statement

that price maintenance should not be held to be a wrongful restraint upon trade, but
they do not go sufficiently to the bottom of the question to enable the public at large

to reach an intelligent decision on this important question. I am satisfied that if all

the conditions which make the principle of price maintenance a release rather than a

restraint of trade are properly set forth in simple and easily understood terms, the

intelligence of the public will readily array itself behind the reformers and the amend-
ments which you are advocating.

One reason in my opinion why the courts and Congress and the public seem to

oppose price maintenance and to confuse it with monopoly is that they are under

the impression that the manufacturing of a product is one industry and that the

marketing of that product is an entirely separate and distinct industry. As quoted

by Mr. Patterson, the Supreme Court says, " But the advantage of established retail

prices primarily concerns the dealers." This language shows clearly that the courts

regard the marketing of a product as an entirely separate and distinct thing from the

manufacture of the product. This is not true. The manufacturing and the market-

ing of a product are merely parts of one complete whole. Unless a product can be
properly marketed its manufacture can not properly continue. Take away the

market and the industry natm-ally falls. The operations of makii^ and marketing
can not be separated under modern conditions. Unless there is a steady, healthy

market a large factory can not successfully operate, and if the market is demoralized

and destroyed by forcing dealers to compete with each other by charging competitive

prices for the one and the same article manufactured by one and the same factory,

the factory is likewise demoralized and destroyed, and trade is restrained to the

extent that the manufacturing and marketing of a valuable product is made almost

if not quite impossible.

Until the decisions of the Supreme Court affecting the principle of price mainte-

nance of patented and unpatented ;products were handed down, special manufactured
products were marketed under price-maintenance devices in the form of either

agreements or licenses. Under these price-maintenance devices a proper, steady,

and uniform market was maintained for the products and competition existed where
it should exist; that is, between the products of different manufacturers and not

between retailers handling the products of one and the same factory. Under these

market conditions the factories could be and were properly operated.

The Supreme Court then declared against the legality of price maintenance agree-

ments on unpatented articles, on the ground that such agreements were against public
policy. Next it declared against the legality of price maintenance agreements relating

to patented articles, on the ground that the patent monopoly did not lawfully extend
that far.

The result of these decisions was to bring about a condition of demoralization in the
marketing of products with the necessary result that a condition of similar demoralizar
tion was brought about in the manufacture of such products.
For the purpose of contrasting the conditions prio* to these decisions of the Supreme

Court with the conditions subsequent thereto, we may take, for example, any pro-

prietary breakfast food as an example of a special manufactured product in an un-
patented class, and a safety razor as an example of a special manufactured product in

the patented class.

Before the decisions referred to it was possible to market these products in such man-
ner that substantially all retailers in the country carried stocks of these goods, and the
competition instead of being between the retailers, which type of competition is so

demoralizing that it amounts to a restraint of trade, was between- the products of

different factories. For instance, if the price or quality of a certain breakfast food or a
certain razor was too high, the public would buy the product of another factory, which
was offered at a better price and which was of a different quality. This kind of com-
petition is healthy and advantageous alike to the public and to the manufacturers, aa

well as to the retailers who are able to keep their business in a healthy condition
because each retailer, instead of being forced to compete with other retailers by cutting
the price in one and the same commodity purchased by both retailers at a single price

from the same factory, was an effective agent of competition because he had in stock

in his store the products of all of the various factories, and the public could select

which ever product contained the best value at the best price.
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As against these conditions of free and unrestrained trade, in which every retailer

could suflBciently afford to carry a stock pf the products of all manufacturers of special

Eroducts, and in which the public was thus able to foster conditions of free competition

y being able to step into any retail store and take their pick of all the manufactured
products, we must contrast the conditions which resulted when the Supreme Court
declared against price maintenance of both patented or unpatented articles. The large

mail-order or catalogue houses and the so-called cut-price retailers immediately pro-

ceeded to throw the market, and thus the factories, into a condition of demoraliza-
tion by bringing about a condition of what might be called bastard competition; that
is, competition which is so illegitimate and unnatural that in effect it works a restraint

on trade because it demoralizes and destroys trade. This bastard competition is what
resulted from forcing different retailers to compete with each other by cutting the
prices in one and the same articles coming from one and the same factory at one and
the same original cost price.

As soon as the catalogue houses and cut-rate retailers cut the price on these special

articles they kill the stock which is on the shelves of the other retailers, and from
that time on these other retailers can no longer handle these manufactured products,
and the business of marketing these products goes entirely into the hands of the cata-

logue houses or cut-rate retailers. As soon as the catalog^ie houses and cut-rate retail-

ers have the entire market in their hands the manufacturer is at their mercy and
must sell to them on such terms as they dictate or go out of business. The result in
many cases is that the factory is so demoralized that it can not be operated.
These conditions amount, as before stated, to a positive restraint of trade, and I

have no hesitation in stating that, in my opinion, the principle of price maintenance
is the very opposite of a restraint of trade and that the destruction of price maintenance
is, in fact, the worst form of restraint of trade.

The attitude of the courts and Congress is that competition between different

retailers is what modern conditions demand. That is not the case. Retailers deal-
ing in the same products from the same factories can not be expected to compete
with each other without demoralizing trade any more than the different agents of a
manufacturing concern located in different parts of the country could be expected
to compete with each other in selling their own product. As a matter of fact, differ-

ent retailers handling the same product from the same factor -^ are in fact the agents
of that factory, and should not be expected to compete in that article. A type of

competition which is wanted is competition between manufactured articles made in
different factories competing with each other on the ground of price or quality or

characteristics or designs of the different articles.

Unless this principle is established, namely, that retailers handling the same article

from the same factory are not competitors, but are agents of a common principal, the
product of a factory can not be successfully marketed, and if it can not be successfully

marketed it can not be successfully made. If an article from one factory is offered

at too liigh a price, the very retailers who handle it will have in stock an article for

the same purpose from another factory which they will offer at a competing price.

The courts and Congress have gotten strangely topsy-turvy on this question of price

maintenance. As a matter of fact, instead of so making and interpreting the laws
as in fact to compel different retailers dealing in the same article from the same fac-

tory to sell that article at different prices, so as to compete with each other, it would
be more logical to pass a law making it unlawful to sell the same products from the
same factory at different prices in different stores. We all remember the time when
one of the worst industrial crimes charged against a certain large oil company was that

it sold its product at different prices in different parts of the country; that at com-
peting points it sold its oil by such low prices as to put its competitors out of busi-

ness; and that, at the same time, at noncompeting points it had sufficiently high
prices to make up tor the losses which it was sustaining in competition territory.

This very industrial crime, which was charged so strenuously against this oil com-
pany some 20 years ago, contained the very condition which, in fact, the courts and
the Congress are now trying to bring about. They are trying to force a condition
where the same product made by the same machines in the same factory is to be sold

at different pripes in different retail establishments.

I am convinced that if this question is properly presented it can be established

—

(1) That price maintenance instead of being a restraint of trade is a release of trade.

(2) That competition should be between the products of different factories, and
' not between retailers handling the same product from the same factory.

(3) That it would be more conservative and proper for Congress to pass a law mak-
ing it unlawful to sell the output of a certain factory for different prices in different

parts of the country than it is to bring about a condition wherein retailers are prac-

tically forced to sell the product of one and the same factory at different prices in
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different places, or even in the same place, thus legalizing the very device which
hae been used so frequently by large corporations in underselling their competitors

at competing points and making up for their losses by raising the prices in noncom-
peting territory.

(4) Retailers handling the same article frojn the same factory are not proper com-
petitors, but are all agents of a common principal and should not be even permitted,

much less required, to compete with each other by cut prices on the same article

coining out of the same factory at the same wholesale price, any more than any other

agents of the same concern should be expected or required to compete with each

other in marketing the output of their common factory.

(5) Instead of going to Congress with an admission that price maintenance is really

a restraint of trade, but not such restraint as should be prohibited, the proper course

is to say that price maintenance so far from being a restraint of trade is, m reality the

opposite, and the condition which has been brought about by the decision of the

court's requiiing the retailers to compete with each other in products derived from

the same source at the same price is, in reality, the worst kind of restraint of trade in

that it demoralizes and destroys the business of the retailers and the factories from

which they derive their products.

Yours, very truly, *

W. H. Clarke.

Predatory Price Cutting as Unpaib Trade.

The methods of the unfair trader are as many and various as the highly specialized

ingenuity of a dishonest schemer can invent. The designation "unfair competition"

or "unfair trade" seems to have been adopted as a convenient description of offences

against commercial morals not included in trade-mark infringement.

It was for many years assumed that unless a technical trade-mark were violated,no

relief could be had. It was soon demonstrated that the acceptance of any such rule

opened the door to all manner of commercial knavery^ and at an early dajr judges

with consciences and a proper Sense of sportsmanship began to decide cases in favor

of the complainant which were in no sense trade-mark cases, but where the defendant's

conduct involved precisely the same wrong—the sale of one trader's goods as those of

another—the result being accomplished by some ingenuous contrivance, the deceptive

use of personal, geographical, or descriptive names, imitated labels or form of package
or in some of the infinity of ways which enable one trader to represent his goods as

those of a competitor, whose reputation is better and whose trade he covets.' The

ilnPerry D.Truefltt, 6 Beav. 66(1842), Lord Langdalesaid (p. 73): "I think that the principle on which
both the courts of law and of equity proceed in granting relief and protection in cases of this sort is very
well understood. A man is not to sell his own goods under the pretense that they are they goods of another
man; he cannot be permitted to practice such a deception nor to use the means which contribute to that
end. He cannot, therefore, be allowed to use names, marks, letters, or other indicia, by which he may
induce purchasers to believe that the goods which he is selling are manufactured of another person. I
own it does not seem to me that a man can acquire a property merely in a name or mark; but whether
he has or not a property in the name of the mark, I have no doubt that another person has not a right to
use that name or mark for the purposes of deception and in order to attract to.himself that course of trade,
or that custom which, without that improper act, would have flowed to the person who first used, or was
alone in the habit of using, the particular name or mark."
In Croft V. Day, 7 Beav. 84 (1843), Lord Langdale said (p. 88): "It has been very correctly said that tho

principle in these cases is this—that no man has a right to sell his own goods as the goods of another. You
may express the same principle in a different form, and say that no man has a right to dress himself in colors,

or adopt and bear symbols to which he has no peculiar or exclusive right, and tbereby personate another
person, for the purpose of inducing the public to suppose either that he is that other person, or that he is

connected with and selling the manufacturer of such other person, while he is really selling his own. It is

perfectly manifest that to do these things is to commit a fraud, and a very gross fraud."
(1845) Coats V. Holbrook, 2 Sandf. Ch. 586, R. Cox, Am. Trade Mark Cases, 20, where not only an imitated

name was used, but a simulated mode of putting up goods including the peculiar spools and* wrappers em-
ployed by the complainant. Vice-Chancellor Sandford said (p. 594): "A man is not to sell the goods or
manufactures of B. under the show or pretense that they are the goods or manufactures of A, who, by
superior skill or industry, has established the reputation of his articles in the market. The law will permit
no person to practice a deception of that kind, or to use the means which contribute to effect it. He had
no right, and he will not be allowed, to use the names, letters, marks, and other symbols by which he may
palm oft upon buyers, as the manufacturer of another, the article he is selling, and thereby attract to him-
self the patronage that without such deceptive use of such names, etc., would have inured to the benefit
of that other person who first got up or was alone accustomed to use such names, marks, letters, or sym-
bols."

(18.57) Williams v. Johnson, 1 R. Cox, Am. Trade Mark Gases, 214, involved an imitation of the get-im
of Williams' Yankee Shaving Soap. Woodruff, J., (p. 222): "It is so palpable as to admit of no reasonabla
doubt that the devices employed by the defendant were calculated and intended by him to secure the bene-
fit of the reputation which the plaintiffs had acquired. He is in this respect entitled to no favor. The
court, in considering the propriety of enjoining him pending the litigation, will not feel called upon to be
zealous to aid him by refined distinctions, so that he may evade the letter and violate the scope and spirit

of the adjudged cases."
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digesters and text-writers at first were puzzled to know where to classify such cases.

The author of a textbook on trade-marks would devote a chapter to "Cases analogous
to trade-marks," and put them there. Finally, the term "unfair competition" was
adopted (perhaps from the French Concurrence Deloyale) and has since been used to

describe that class of wrongs where by artifice one trader's goods are sold as and for

another's.' Probably the phrase "passing off" commonly used in England more cor-

rectly describes the wrong as we now understand it in this country than "unfair com-
petition," but "unfair competition" is the preferable designation if it can be given
the meaning that, as a part of the English language, it ought to have—that it includes
not alone "passing off but any conduct on the part of one -trader which tends un-
necessarily to injure another in his business. Universally in this country, until very
recently, "unfair competition" was assumed to involve the element of actual or con-
structive fraud—a misrepresentation, express or implied, concerning the commercial
origin of goods. This was so whether the false representation in that respect affected a
single trader or group, for in either event there was deception of the public coupled
with damage to tine business good will of the individual or group. The wrong may con-
sist, as it does in the common case, where an article is falsely represented to be the
product of an individual whose goods are sought after because of public belief in their

excellence, in diverting custom to the pirate whiph would otherwise have gone to

the reputable producer. The same wrong less centralized may also be perpetrated,

where the false representation concerns geographical origin, by the false use of a
reputable place name.'

It is well recognized at the present time, though there are some earlier cases to the
contrary,^ that the manufacturer of a product in a certain district has a right as against

a person not manufacturing in that district to the use of the name of the district. All

or any rightfully and truthfully using the place name may sue.^ One of a number
of truthful users of a personal name * has a right to stop a person from the false use
of the same name and to be compensated in damages proportionately to his interest

in the subject matter.* A person who is rightfully using the generic name of a pat-

ented product has a right to stop a person falsely using the name or using the name
in connection with a different product.' This probably applies as well to the use of

generic names of unpatented articles; that is to say, the manufacturer of an article

under a name indicative of a reputable class of goods may stop persons from using

1 Powell V. Birmingham Vinegar Brewery Ck). (1394), 3 Cli. Div. 449 (1894), 3 Ch. Div. 462 (1896), 2 Cli. 54,
64 (1897), A. C. 710; Dyment 0. Lewis, 144 Iowa 609 (1909), 123 N. W.244, 245, 26 L. H. A.N. s. 73 (note);
Reddaway v. Banham (1896), A. C. 199; Bates Mfg. Co. v. Bates Numbering Machine Co., 172 Fed. 892,
894 (1909); Weinstoclf. Lubin & Co. v. Marks, 109 Gal. 529, 42 Pae. 142, 146 (1896); Manitowoc Pea Packing
Co. V. Numsen, 35 C. C. A. 267. 93 Fed. 196, 197 (1899); Shaver v. Heller & Merz, 108 Fed. 821 (1901); Garrett
11. Garrett, 78 Fed. 472 (1896); Pillsbury v. Pillsbury-Washbum Flour Mills Co., 64 Fed. 841 (1894); Hires ».

Consumers' Co., 100 Fed. 809 (1900); E. J. Reynolds Tobacco Cb. v. Allen, 151 Fed. 819 (1907);' Sterling
Remedy Co. v. Spermine Co., 112 Fed. 1000 (1901); Scriven v. North, 134 Fed. 366 (1904); Walter Baker <S

Co., Ltd., V. Slack, 130 Fed. 614 (1904).
» New York & U. Cement Co. v. Coplay Cement Co., 44 Fed., 277 (1890); 46 Fed., 212 (1891).
• Pillsbury-Washbum Flour Mills Co. v. Eagle, 86 Fed., 608 (1898); Newman v. Alvord, 61 N. Y., 189

(1872); California Fruit Canners' Ass'n v. Myer, 104 Fed., 82 (1899); Key West Cigar Mfg. Ass'n v. Rosen-
bloom, 171 Fed., 296 (1909); El Modelo v. Gato, 25 Fla., 886, 7 So. Rep., 23, 6 L. R. A., 823 (1890); Keller
V. Goodrich, 117 Ind., 556, 19 N. B., 196 (1888); Blackwell ti. Dibrell, 3 Hughes, 161, F. C, 1475 (1878);
Anheuser-Busch v. Piza, 24 Fed., 149 (1885); Southern White Lead Co. v. Colt, 39 Fed., 492 (1S88); South
em White Lead Co. v. Gary, 25 Fed., 125 (1885); Pike v. Cleveland Stone Co., 35 Fed., 896 (1888); North-
cutt V. Tumey, 101 Ky., 314 41 S. W., 21 (1897); Gage-Downs Co. v. Featherbone Co., 88 Fed., 213; Elgin
Nat. Watch Co. v. Loveland, 132 Fed., 41 (1904); Collinsplatt v. Finlayson 88 Fed., 693 (1898); Braham
V. Beachim, L. R. 7 Ch. D., 848 (1878); Southern c. Reynolds, 12 L. T. N. S. 75 (1865); Dunnachle ».

Young, Scottish Session Cases, 4th series, vol. 10, p. 874 (1883); Lochgelly Iron & Goal Co. v. Christie,

Scottish Session Cases, 4th series, vol. 6, p. 482 (1879); The Canterbury Frozen Meat & Dairy Produce
COy Ltd., V. The Christchiu-ch Meat Co., 8 New Zealand Law Rep., 49 (1889).

For the Continental law on this subject see Kohler "das Recht des Markenschutzes," pp. 108-118.

The wine producers in the viacinity of Rheims and Epemay have been diligent and successful in enjoin-

ing viueyard proprietors outside of the Champagne district from the geographically false use of the word
"Champagne." (Walbaum v. X., 5 Propri4t^ Industrielle, 19; Syndicate of Wine Merchants ». Acker-
man, 19 Journal du droit International Priv^ 1068; Chaptn v. The Syndicate of Dealers in Champagne.
20 Journal du droit International Privd 406, decision of Landgericht de Strasbourg, 19 Feb., 1896, 12 La
Propri^t^ Industrielle 78.) This controversy culminated in the delimitation decree of Deo. 7, 1909, and the
riots which followed.
The brewers at Pilsen succeeded in stopping brewers outside of Pilsen branding their beer "Pllsener,"

20 Patent Blatt, No. 12, p-. 104.
» Pinet V, Pinet, 14 E. P. C, 933 (1897): Smail v. Sanders, 118 Ind., 105, 20 N. E., 290 (1889); De Youngs

V. Jung, 25 N. Y. Supp., 479 (1893); 27 N. Y. Supp., 370 (1894); Barber v. Manico, 10 R. P. C, 93 (1893);

Clark Thread Co. v. Armitage, 67 Fed., 896 (1895), 74 Fed., 936 (1896); Wm. Rogers Mfg. Co. v. Rogers &
'Bpurr Mfg. Co., 11 Fed., 495 (1882).

• Wm. Rogers Mfg. Co. v. Rogers & Spurr Mfg. Co., 11 Fed., 495, 500 (1882).
• Singer Co. v. Hippie, 109 Fed., 152 (1901); Janiiey v. Pan-coast Ventilalor Co., 12S Fed., 121 (1904).
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the name on goods not of the class where the false representation is sufficiently specific

to involve origin as well as class.'

On the same principle members of societies have a right to stop the use of the name
of the society or its emblem or label by persons not members and not entitled to use
these various things.^

These cases all proceed upon the theory that a community mark represents the
reputation or good will of those making up the community or group, that any one of

them has a sufficient interest to stop a wrongful use by an outsider,' and that it is

wrong by misrepresentation to steal away the customers of an individual trader or

of a group of traders.

A trade-mark is not a name or device in the abstract, but is a means applied to

goods to indicate their commercial origin. It does not exist as an extrinsic thing.*

When applied to merchandise, a trade-mark is of vaL e exactly as the information it

conveys or implies is of vali e. If it is val, able that the public should know that a
certain article is produced by a certain trader, then the trade-mark or other thing

by which that information is conveyed is of equal value. The value, however, is

not in the trade-mark, but in the mark plus the information it conveys concerning
the origin of the merchandise to which it is applied—the trade-mark as sjrmbolizing

a business good will or reputation,' and it is the good will or reputation which is

the property not the symbol as a separate thing.^

1 In Jaeger v. Le Boutilller, 24 N. Y. Supp., 890 (1893), it was held that the complainant had no exclusive
right to the name "Jaeger" because indicative of a system, but that the name could truthfully be ajmlied
only to woolen garments. Defendant described as "Jaeger" garments made partly of cotton. Held,
that notwithstandmg the lack of exclusive right in the name complainant could sue. Gildersleeve, J.

(p_. 901); "The plaintiff's right to use the name 'Jaeger' as designating underwear made in accordance
with the Jaeger system is so qualifledly exclusive that its right to protection of its use against infringe-

ment by others rests upon the ground that such use by them is an untrue or deceptive representation.
The application of the name 'Jaeger '-or 'Jaeger System' to underwear containing an admixture of cotton
is an untrue and deceptive representation, and, as against such a use, the plaintiff is entitled to relief. It
is a false representation of fact, which tends to confuse the identity of the defendant's goods, not made
after the Jaeger system, witli the goods of the plaintiff, made in accordance with that system, and creates
a dishonest competition, detrimental to the plaintiff. One of the uses by the defendant of the name ' Jaeger'
to designate underwear containing an admixture of cotton must be held to be for the purpose of taking
advantage of the reputation the all-wool Jaeger goods have acquired, and of the Jaeger name, as applied
thereto. The application of the name 'Jaeger' by the defendant to goods part cotton tends to deceive
the purcliasers and users of plaintiff's goods, and actually mislead. tliem into buying the goods containing
cotton sold by defendant, in the belief that they are the goods dealt in by the plaintiff. Moreover, since
the goods containing an admixture of cotton can be profitably sold at a less price than the all-wool^oods,
the tendency must be to unfairly divert custom from the plaintiff to the defendant." Jaffe v. Evans
70 N. Y. App. Div., ISC (1902): Anhe iser-Busoh v. Fred Miller Brew. Co., 87 Fed., 864 (1898).

2 Carson v. Ury, 39 Fed., 777 (1889); Society of Accountants v. Corporation of Accountants, Scottish
Session Cases, 4 ser., vol. 20, p. 750 (1S93); Society of Accountants & Auditors v. Goodway (1907), 1 ch.,

489, 76 L. J. ch., 384, 96 L. T., n. s. 326, 23 T. L. R., 286, 24 R. P. C, 159.
» In Wm. Rogers Mfg. Co. v. Rogers & Spurr Co., 11 Fed., 495, 600 (1882), Judge Lowell said: "It is fur-

ther argued that the Rogerses are so many that the court can not find an intent to appropriate the repu-
tation of one of them more than another; and that, if any suit will lie, it must be by all those who use any
trade-mark whose distinctive feature is the name 'Rogers.' I believe it to be true that the Greenfield
Rogeises did not inquire, nor did the defendants care, whose reputation they were making available;
but I am of opinion that any one of those who rightly uses the name may enjoin its interfering use hj
others."

* In Roy V. Lecouturier, 25 R. P. C, 268 (1908) (House of Lords), Lord Shaw said: "In short the busi-
ness of Chartreuse liqueur, as such is carried on by them (the monks), and the English trade-marks are
therefore trade-marks in respect of a thing, the business in which is not and can not be conducted by the
appellants. The trade-marks are in the latter; the business in the monks. My Lords, such severance is

not legally possible."
Weston V. Ketcham, 51 How. Pr., 455, Cox Man., 487 (1876), Sedgwick, J.: "There is no such thing as

a trade-mark 'in gross,' to use that term by analogy. It must be appendant to some particular business
in which it is actually used upon, or in regard to specific articles." Mayer v. Virginia-Carolina Co., 156
O. O., 539; 35 App. D. C, 425 [1910]; C. D., 399; 4 Pomeroy Eq. (1905), sec. 1405, n. 10; Bozon v. Farlow,
1 Mer., 459 (1816); Baxter v. Connolly, 1 Jac. & W., 576 (1820); Coslake v. Till, 1 Russ., 376 (1826); Met-
ropolitan Bank c. St. Louis Dispatch, 149 U. S^ 436 (1893); Bulte v. Igleheart, 137 Fed., 492 (1905); Allan
on Good Will, p. 12; Eiseman v. Schifler, 157 Fed., 473, 476 (1907); Rey d. Lecouturier, 25 R. P. C, 265,
291 (1908); Robertson v. Quiddington, 28 Beav., 529 (1860); Musselman's Appeal, 62 Pa. St., 81 (1869);
Commonwealth ». Ky. Distilleries Co., 116 S. W., 768 (1909); Metropolitan Nat. Bank v. St. Louis Dis-
patch Co., 36 Fed., 722 (1888); People v. Roberts, 159 N. Y., 70, 76, 63, N. E., 685 (1899); MaoMahan Phar-
maeal Co. v. Denver Chemical Mfg. Go., 113 Fed., 468, 474 (1901); Diet?, v. Horton, 170 Fed., 865, 871 (1909);
Williams v. Farrand, 88 Mich., 473, 50, N. W,, 446, 448 (1891); Sebastian on Trade Marks, 4 ed., 9; Avery
V. Meikle, 81 Ky., 73 (1883); Grocers' Journal Co. v. Midland Pub. Co., 127 Mo. App., 356, 105, S. W., 310,
312 (1907); Macmillan v. Erhmann, 21 R. P. C, 357, 361. affirmed (C. A.), 21 R. P. C. 647 (1904); Spiegel
I). Zuckerman, 175 Fed., 978, 984 (1910); Messer v. The Fadettes, 168 Mass., 140, 46 N. E., 407 (1897); Pinto
V. Badman, 8 R. P. C, 181, 192 (1891); Kidd i). Johnson, 100 U. S., 617 (1879); Thomeloe v. Hill, 8 Reports,
718, 11 R. P. C, 61, 71 (1894); Dixon v. Guggenheim; 2 Brews., 321, R. Cox, 669, 576 (1870); McVeagh v.
Valencia Cigar Factory, 32 0. G., 1124, P. & S., 970, 973 (1885).

• State ». Bishop, 128 Mo., 373; 31 S. W. Rep., 9; 29 L. R. A., 200 (1895), Burgess, J.: "Abstractly and
apart from its application and use, a trade-mark has no recognized ownership. Its value is in its employ-
ment in marking the goods upon which it is placed. This gives it the character of property. It is then
a symbol of reputation or good will." Ball v. Broadway Bazaar, 194 N. Y., 429: 87 N. E., 674, 676 (1909);
Commonwealth ». Ky. Distilleries Co. (Ky.), 116 S. W., 766 (1909); Carrol v. Mcllvaine, 171 Fed., 125,
128 (1909); Royal Co. v. Raymond, 70 Fed., 376, 380 (1895).

' While there are a number of oases which hold that the right to a trade-mark is property, a little exam-
nation will demonstrate that the notion is unsound, and that the true theory is that there is no such thing
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It seems as if good will in this connection is more a sentiment than the thing we
commonly run across in judicial opinions. Good will, to define it inexactly, is the
friendliness which a consumer may have toward a particular trader's goods. It is

that friendhnesB which induces him to buy one product rather than another. In
order that his inclination toward a particular article may be exercised it is necessary
that he be furnished the means of distinguishing the thing he wants to buy from others
of a similar kind. Therefore, the trade-mark, or whatever it is that enables the pur-
chaser to pick out from among others the thing that he wants, is with him, at least, the
embodiment of the friendliness or good will which he has toward that product. The
probability of successive purchases is what the courts call good will.

The theory of all the cases enjoining trade-mark infringement, as well as those re-

fltrainingthe diversion of the business of one trader to another by artifice or contrivance,
by means of which a false representation concerning the commercial origin of mer-
chandise is made, is that every trader is entitled to the first reward of ms honesty,
skill, or enterprise; that if his product has a reputation and is preferred by purchasers
to the goods of others, he has a right to every benefit which ensues from that fact.

He has the right to take advantage of this public preference for his goods, and by a
trade-mark or otherwise to announce to the public the fact of their origin with him, and
thus visibly to symbolize and perpetuate nis reputation.' In short, that the good
will which he has created belongs to him alone, and that attempts by others to

divert it to themselves are wrongful.

as property in a trade-mark. The property is in tlie business good will wliicli the trade-mark symbolizes
not in the trade-mark itself. Beddaway v. Bauham [1896], A. C, 199, 209, 210; 13 H. P. C, 218, 228.
Lord Herschell: "The word 'property' has been sometimes applied to what has been termed a trade-

mark at common law. I doubt myself whether it is accurate to speak of there being property in such a
trade-mark, though no doubt some of the rights which are incident to property may attach to it."
Chadwick v. Covell, 151 Mass., 190, 194; 23 N. E., 1068, 1069; 6 L. E. A., 389 (1890).
Holmes, C. J.: "Undoubtedly the exclusive right to use a certain collocation of words or signs to des-

ignate a certain class of goods may have a considerable money value as an advertisement, but the fact
that a right would have a money value, if it existed, is not a conclusive reason for rec6gnizing the right.
The exclusive right to particular combinations of words or figures for purposes not less useful than adve>
tising—for poetry or the communication of truths discovered for the first time by the writer, tor art or
mechanical design—^has needed statutes to call it into being and is narrowly limited in time. When the
common law developed the doctrine of trade-marks and trade names, it was not creatiag a property in
advertisements more absolute than it would have allowed the author of Paradise Lost; but the meaning
was to prevent one man from palming off his goods as another's, from getting another's business or injur-
ing his reputation by unfair means, and perhaps from defrauding the public. It is true that some judges,
noticeably Lord Westbury, have preferred to rest the protection to trade-marks on the notion of property
rather than of fraud; but it is plain, upon reading his judgments, that he means no more than that the
deception which equity will prevent need not have been intended—as when a man ignorantly adopts a
trade-mark already in use—and that within certain limits a trade-mark may be sold, which nobody denies.
Hall V. Barrows, 4 De Gex, J. & S., 150, 168; Leather Cloth Co. v. American Leather Cloth Co., id., 137.
The limitations are clearly marked by the language of Lord Cranworth and Lord Kingsdown in the latter
case on appeal to the House of Lords. 11 H. L. Cas., 523, 534, 538. See also Manufacturing Co. v, Loog,
L. H. 8 App. Cas., 15, 29, et seq.; Wotherspoon v. Currie, L. R. 5 H. L., 608, 514, 519; Ainsworth v. Walms-
ley, L. R. 1 Eq., 618, 525; Collins Co. v. Brown, 3 Kay & J., 423, 426. At least as strict a rule is to be drawn
from Pub.-St., 0. 76, § 1; Oilman v. Huimewell, 122 Mass., 139, 148."

Collins Co. V. Brown, 3 K. & J. 423, 69 Full Reprint, 1174 (1857). W. Page Wood, V. C: "It is now settled
law that there is no property whatever in a trade-mark, but that a person may acquire a right of using a
particular mark for articles which he has manufactured, so that he may be able to prevent any other person
from usiQg it, because the mark denotes that articles so marked were manufactured by a certain person;
and no one else can have a right to put the same mark on his goods, and thus to represent them to have been
manufactured by the person who originally used that particular mark. That would be a fraud upon the
person who first used the mark in the market where his goods are sold.

"

See Lord Justice James's remarks in Smger Co. v. Loog, L. R. 18 Ch. Div. 412, 413 (1880); Judge Loring's
observations in Cohen v. Nagle, 190 Mass. 4, 76 N. E. 276, 282 (1906), and Chief Justice Knowlton's in Fox v
Glynn, 191 Mass. 344, 78 N. E. 89, 91 (1906). See also Canada Publishing Co. i;. Gage, 3 Can. Com. Law
Eep. 119, 129; Turton v. Turton, 42 L. R. Ch. Div. 128, 61 L. T. N. S. 571, 576 (1889); Lee v. Haley, 22 L. T.
N. S. 251 (1869); PoweU v. Birmingham, 13 R. P. C. 235, 250 (1896); Walton v. Crowley, 3 Blatch. 440, R. Cox,
166, 173 (1866); Carroll v. Mcllvaine, 171 Fed. 126, 129 (1909).

1 In McLean v. Fleming, 96 U. S. 245, 251 (1877), Mr. Justice Clifford said: " Suppose the latter has ob-
.tained celebrity in his manufacture, he is entitled to all the advantages of that celebrity, whether resulting
from the greater demand for his goods or from the higher price the public are willing to give for the article,

rather than for the goods of the other manufacturer, whose reputation is not so high as a manufacturer.
• * * Everywhere courts of justice proceed upon the ground that a party has a valuable interest in the
good will of his trade and in the labels or trade-mark which he adopted to enlargeand perpetuate it. * * *

A trade-mark may consist of a name, symbol, figure, letter, form, or device, if adopted and used by a manu-
facturer or merchant in order to designate the goods he manufactures or sells to distinguish the same from
those manufactured or sold by another, to the end that the goods may be known in the market as his, and
to enable him to secure such profits as result from his reputation for skill, industry, and fidelity.

"

In Partridge v. Menck, 2 Sandf. Ch. 622, 2 Barb. Ch. 101, 1 How. App. Cas. 558, R. Cox, 72, 77 (1848), the
chancellor said: "The court proceeds upon the ground that the complainant has a valuable mterest in the
good will of his trade or business. And that having appropriated to himself a particular label or sign, or

trade-mark, indicating to those who wish to give him their patronage that the article is manufactured or

sold by him or by his authority, or that he carries on business at a particular place, he is entitled to protec-

tion against a defendant who attempts to pirate upon the good will of the complainant's friends or cus-

tomers, or the patrons of his trade or business, by sailing under his flag without his authority or consent."
In Amoskeag Mfg. Co. v. Spear, 2 Sandf. S. C. 599, R. Cox, 87, 91 (1849), Judge Duer said: "Every manu-

facturer, and every merchant for whom goods are manufactured, has an unquestionable right to distinguish

thagoods that he manufactures or sells by a peculiar mark or device in order that they may be known as his
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It would seem as if the damage to good will rather than deception of the public is

really the important thing, which induces the courts to interfere in trade rnark infringe-

ment and passing off cases. Whether or not the defendant's conduct is calculated

to deceive the public into the belief that his goods are the complainant's is, of course,

a material inquiry, because if this false representation is being made, the complain-

ant is certainly damaged for he is in danger of having his customers decoyed away
from him by the defendant's misrepresentations and"thus the custom and advantages

to which the enterprise and skill of the &st appropriator have given him a just right,

are abstracted for another's use, and this is done by deceiving the public, by inducing

the public to purchase the goods and manufactures of one person supposing them to

loe those of another. " ' But it would seem that it is the abstration for another's use

of the custom and advantages to which the enterprise and skill of the first appropri-

ator have given him a just right that gives the right of action rather than the means
by which this is accomplished. Pubnc deception can not be an indispensable ele-

ment. Deception of the public without more ia not a ground for private action.

"Somebody," said Lord Justice James, "hasaright to say, 'You must not use a name
whether fictitious or real, or a description, whether true or not, which is intended to

represent, or calculated to represent, to the world that your business is my business,

and therefore deprive me by a fraudulent misstatement of yours from the profits of

the business which would otherwise come to me.' That is the sole principle on which
the court interferes. The court interferes solely for iSie purpose of protecting the owner
of a trade or business from a fraudulent invasion of that business by somebody else.

It does not interfere to prevent the world outside from being misled into anything. " '

Of course fraud does not necessarily mean intentional fraud. The element of actual

fraud has long ceased to be important. While it has frequently been said that fraud

is the essence of the offence, this can mean no more than constructive fraud. Here,,

as elsewhere, men are presumed to intend the natural consequences of their acts.

"The act, however innocent, is considered constructively fraudulent if the result

would tend to'unfair trade, to confusion of goods and to interference with the rights

of another. " ' That a trader can not be legally injured in his business good will,

except by stealing his customers away from him by deceit, can not be the law. It is

the damage, not the manner of it, which is important.

n the marlje t for which he intends theln, and thathemay thus secure the profits that their superior repute,
as his, may be the means of gaining. His trade-marlt is an assurance to the public of the quality of his

goods and a pledge of his own integrity in their manufacture and sale. To protect him,, therefore, in the
exclusive use of the mark that he appropriates is not only the evident duty of a court, as'an act of justice,

but the interests of the public, as well as of the individual, require that the necessary protection shall be
given. It is a mistake to suppose that this necessary protection can operate as an injurious restraint upon
the freedom of trade. Its direct tendency is to produce and encourage a competition by which the interests
of the public are sure to bepromoted, a competition that stimulates effort and leads to excellence, from the
certainty of an adequate reward."
Judge Thompson said in Skinner v. Oakes, 10 Mo. App. 45, Price & Steuart's Trade Mark Cases, 459, 468

(1881): "The courts hare proceeded upon the twofold principle that the public have a right to know that
the goods which bear the signature or mark of a particular manufacturer or vendor are, in fact, the goods
of such manufacturer or vendor, and that the manufacturer or vendor of such goods has the right to any
advantage which may accrue to him from the public knowing that fact.

"

In I'ennison v. Thomas, 94 Fed. 651, 657 (18D9), Judge-Bradford said: "The function of a trade mark is

to indicate to the public the origin, manufacture, or ownership of the articles to which it is applied, and
thereby secure to its owner all benefit resulting from his identification by the publicwith the articles De»r-
ing it.

"

In Congress & Empire Spring Co. v. High Rook Congress Spring Co., 57 Barb. 526, E. Cox. 599, 621 (1871)
Judge James said: "The principle which underlies this doctrine is that he who by his skill, industry, or
enterprise has produced or brought into market or service some commodity or article of use, convenience,
utility, or accommodation, and affixed to it a name, mark, device, or symbol which serves to designate it

as his, is entitled to be protected in that designation from encroachment, so that be may have the benefit
of his skill, industry, or enterprise, and the public be protected from the fraud of imitators.

"

In Williams v. Brooks, 50 Conn. 278, P. & S. 664 (1882), Judge Pardee said (p. 659): "The purpose to be
effected by this proceeding is not primarily to protect the consumer but to secure to the plaintiffs the^rofit
to be derived from sale ofh&ir pins oftheir manufacture to all who may desire and intend to purchase them.

"

1 Mr. Justice Strong in Canal Co. c. Clark, 13 Wall. (U. S.) 311, 322 (1871).
2 Levy V. Walker, L. E,. 10 Ch. I'iv. 436, 39 L. T. n. s. 656, 657 (1879).
"The fraud upon the public is no ground for the plaintiffs coming into this court." Lord Eldon In

Webster v. Webster, 3 Swanst. 493, 36 Full Reprint, 949 (1791).
• Manitowoc Co. v. Numsen, 93 Fed. 196 (1899). See also the comments of Lord Halsbury in Cellular

Clothing Co. v. Maxton and Murray, 16 R. P. C. 397, 404 (1899): " The only observation that I wish to make
upon that part of the argument is that it seemed to be assumed that a fraudulent intention is necessary on
the part of the person who was using a name in selling his goods in such a way as to lead people to believe
that they were the goods of another person. That seems to me to be inconsistent with a decision given
something like sixty years ago by Lord Cottenham, who goes out of his way to say very emphatically that
that is not at all necessary in order to constitute a right to claim protection against the unlawful use ofwords
or things—I say things, because it is to be observed that not only words but things, such as the nature
of the wrapper, the mode in which the goods are made up, and so on, may go to make up a false representa-
tion; but it is not necessary to establish fraudulent intention in order to claim the intervention of the court.

Lord Cottenham says in that case (Millington v. Fox, 3 Mylne & Craig, p. 352): 'I see no reason to believe
that there has in this case been a fraudulent use of the plaintiff's marks. It is positively denied by the
answer, and there is no evidence to show that the defendants were even aware of the existence of the plain-
tifls as a company manufacturing steel; for, although there is no evidence to show that the terms "Crowley'*
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If deception of the public coupled with damage to the business of a particular trader
or grouji or traders is actionable, and deception of the public without damage to such
business is not actionable,' then it would seem as if it is the element of damage to busi-
ness that is important rather than the deception of the public; that depriving him of

his customers by deceiving them is only one method of unnecessarily injuring a man
in his business, and that other conduct on the part of one trader not involving decep-
tion of the public, if it results in unnecessary damage to the business of another, ought
as well to be capable of redress. It would seem as if relief should depend, not on the
element of pubhc deception, but upon the answer to the query. Is busmess or good will

being_ diverted from one who has' created it, to his injury and to the benefit of the
parasite? If it is being taken away, whether by fraud or otherwise, so that its value
to its creator is sensibly diminished, why should he not have redress? Why make
sneak thievery a crime and legalize highway robbery?
Take a common case of price cutting. An af-ticle of recognized merit has an estab-

lished retail price fixed by the producer of it. It is extensively advertised.. The
price is known. It is a reasonable price or at least is believed to be by the public or

it would not be paid. Under modern trade and advertising conditions articles must
be nationally distributed. They must be in the hands of as many retail dealers as

possible. The effect of an advertisement of a particular article is not lasting. It

creates an immediate impulse to buy or it is of little use. For the advertiser to have
a return on his advertising expenditure the potential purchaser must be able to obey
the impulse while he has it. It must not be permitted to wear off. The price of the

and "Crowley Millington" were merely technical terms, yet there Is sufBcient to show that they were very
generally used, in conversation at least, as descriptive of particular qualities oJ steel. In short, it does
not appear to me that there was any fraudulent intention in the use of the marks. That circumstance,
however, does not deprive the plaintiffs of their right to the exclusive use of those names, and therefore I
stated that the case is so made out as to entitle plaintiffs to have the injunction made perpetual.' That,
my Lords, I believe to be the law. It was the law then, and it has not been qualified or altered by the fact

that the trade marks act has since been passed, which Rives a feasible and perfectly facile mode of remedy
in cases in which trade marks apply." See also Gorham Mfg. Co. v. Schmidt, 196 Fed: 955 (1912); Gorham
Mfg. Co. V. Di Salvo, 196 Fed. 956 (1912); Singer Co. v. Hippie. 109 Fed. 162 (1901); Estes v. Williams, 21
Fed. 189 (1884); Jafle v. Evans, 70 N. Y. App. Div. 190 (1902); Jannev v. Pancoast Co., 128 Fed. 121 (1904);
Saxlehner ». Siegel-Cooper Co;, 179 U. S. 42 (1900); William Eogers v. Eogers & SpurrCo., 1) Fed. 495 (1882);
Shaver v. Shaver, 54 Iowa, 208, 6 N. W. 188 (1880); Brown Chemical Co. v. Frederick Stearns, 37 Fed. 360
(1889); McAndrew o. Bassett, 10 Jur. N. s. 5.50 (1864); Eraser v. Nethersole, 4 ICyshe, 273 (1887): Smith v.

Carron Co., 13 R. P. C. Ill (1896); Powell v. Birmingham Vinegar Co., 13 R. P. C. 241, 256 (1896); Milling-
ton V. Fox, 3 My. & Cr. 338 (1838); Rose v. McLean Co., 24 Ont. App. 248 (1897); Sla?,cnger v. Pigott, 1?
E. P. 0. 442 (1895); Eeddaway v. Bentham, 9 R. P. C. 607 (1892); Re Christiansen's T. M., 3 R. P. C. 64 (1886)
Dale V. Smithson, 12 Abb. Pr. 237, R. Cox, 282 (1861); Phalon v. Wright, 5 Phila. 464, R. Cox, 307, 308 (I8S4);

Davis V. Kendall, 2 K. 1. 666, R. Cox, 112, 114 (1860); Barrows v. Knight, 6 E. I. 434, R. Cox, 238, 242 (1860);
Sheppard v. Stuart, 13 Phil. 117, P. & S. 193 (1879); Hine v. Lait, 10 Jur. 106 (1846); Dixon Co. v. Guggen-
heim, 7 Phila. 408 (1870); Roval Co. v. Jenkins, P. & S. 309, 311 (1880); Cartier v. Carlile, 31 Beav. 292 (1862);
Dreydoppel !). Young, 14 Pfiila. 226, P. & S. 423, 425 (1880); Hier v. Abrahams, 82 N. Y. 519, P. & S. 438
(1880); Am. Grocer v. Grocer, 25 Hun. 398, P. & S. 546, 551 (1881); Coleman v. Crump, 70 N. Y. 578 (1877)
Williams V. Brooks, 50 Conn. 278, P. & S. 654, 658 (1882); Tobacco Co. v. Commerce, 45 N. J. L. 18, P. & S.

705, 707 (1882); Cofleen v. Brunton, 4 McLean 516, R. Cox, 82 (1849); Tale v. Smithson, 12 Abb. Pr. 237

(1861); Alnsworth v. Walmsley, L. R. 1 Eq. 518 (1866); Lorillard v. Wight, 15 Fed. 383, P. & S. 739, 742;
Coats 0. Holbrook, 2 Sandf. Ch. 586, R. Cox. 20, 31 (1845); Araoskeag Co. v. Spear, 2 Sandl. s. c. 599, R. Cox,
87, 94 (1849); Royal Co. v. Sherrell, 93 N. Y. 331, P. & S. 853 (1883); Liggett ;;. Hynes, 20 Fed. 883, P. & S.

898, 902 (1884); Landreth v. Landreth, 22 Fed. 41, P. & S. 943, 947 (1884); MoCann v. Anthony, 3 West Rep.
43Q, P. & S. 1054, 1061 (1886).

I In American Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 281 (IBOO), (Circuit Court of Appeals of the
Sixth Circuit, composed of Judges Taft, Lurton, and Day), the complainant, "v^ho was the only manufac-
turer of washboards made out ofaluminum, sought to restrain the defendant from calling a board not made •

of aluminum an " aluminum board." The Injunction was denied. Judge Day in the course of his opinion
observed: "We do not find it anywhere averred that the defendant, by means of its imitation of com-
plainant's trade-mark, is palming off its goods on the public as and for the goods of complainant . The bill

IS not predicated upon that theory. It imdertakes to make a case, not because the defendant is selling its

goods as and for the goods of complainant, but because it is the manufacturer of a genuine aluminum board,
and the defendant is decieving the public by selling to it a board not made of aluminum, although falsely

hranded as such, being in fact a board made of zinc material; that is to say, the theory of the case seems to be
that complainant, manufacturing a genuine aluminum board, has a right to enjoin others from branding
any board 'Aluminum ' not so in fact, although there is no attempt on the part of such wrongdoer to impose
upon the public the belief that the goods thus manufactured are the goods of complainant. We are not
referred to any case going to the length required to support such a bill."

Borden's Condensed Milk Co. ». Horllcks Malted Milk Co., 206 Fed. 949.
' Borden's Ice Cream Co. v. Borden's Condensed Milk Co., 201 Fed. 610, 614.

, Saxlehner v. Wagner, 216 U. S. 375 (1910),was a case where it was sought by the proprietor of the Hunyadl
janos water to restrain the use of the name "Hunyadi" by the defendant on an artificial water. Mr.
Justice Holmes said: "The real intent of the plaintiff's bill, it seems to us, is^to extend the monopoly of

such trade-mark or trade name as she may have to a monopoly of her type of bitter water, by preventing
manufacturers from telling the public in a way that will be understood, what they are copying and trying to

sell. But the plaintiff has no patent for the water, and the defendants have a right to reproduce it as nearly

as they can. They have a right to tell the public what they are doing and to get whatever share Ihey can
in the popularity of the water by advertising that they are trying to make the same article, and think they

succeed. If they do not convey, but on the contrary exclude, the notion that they are selling the
plaintiil's goods, it is a strong proposition that when the article has a well-known name, they have not the

right to explain by that name what they imitate. By doing so, they are not trying to get the good will of

t he name, but the good will of the goods."
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article must be stated so that the reader of the advertisement may know that it is

within his means, but, most important of all, while he is in the notion he must be able

to buy the thing at the time he wants it at the first shop he sees. He must be made
to feel that he can get it at one place as cheaply as another; otherwise he will shop
around for a bargain and in the meantime he forgets; the impulse to buy that par-

ticular article has evaporated. Therefore, with national advertising general distribu-

tion and uniform prices are indispensable. The retail dealer in such an article need
make no effort to sell it. It sells itself. The producer's advertising sends purchasers

to his store. The established price guarantees a profit. The dealer is merely an
inactive conduit to get the article into the hands of the purchaser. He creates nothing;

he need do nothing. His customers, as far as that particular advertised article is con-

cerned, are sent to him by the producer.

After the reputation and popularity of a nationally advertised and thoroughly dis-

tributed article are established everyoRe who knows the article knows its retail price.

The consumer knows it as well as he knows the price of a dollar bill. • A retail dealer

then, for the purpose of attracting custom to himself, advertises and sells the article

at a price conspicuously lower than the established and recognized price. Frequently
this price is cost or below, the expectation being that any direct loss sustained will

more than be made up by the value of the advertising received and in the sale at

enhanced prices of other articles whose prices are not known. A dealer, for example,
can well afford to sell for 69 cents a watch which is advertised by its producer as a

Dollar Watch, and which everyone else in his town sells at a dollar, if he can, at the
same time, sell for a dollar, a 50-cent chain, or give to the public the impression that

he is able to sell everything he deals in 31 cents cheaper than anyone else. The public
rushes to buy, hot because a watch is advertised at 69 cents, but because a particular

watch under a well-known trade-mark, which is known to be universally sold at a
dollar and believed to be worth it, is offered by this particular dealer at 69 cents.

In short, it is the utilization by the dealer of the good will of the producer that makes
the situation possible at all. It is the localized good will of the producer in the com-
munity in which the retailer does business that makes cutting of prices on the pro-

ducer's goods worth while. It is the knowledge of the public that the producer's
goods are reputable and have the value which the producer has set upon them, by
fixing the price that makes their sale at cut prices attractive. One cut-price sale

invariably provokes others in retaliation. Where one dealer cuts the price of a Dollar
Watch to 69 cents his neighbor, not to be outdone, advertises at 59 cents. Another
then cuts to less, with the result that sooner or later, usually sooner, all the dealers in

the community are forced to sell this particular watch at a price which yields no profit.

The result is that purchasers are persuaded not to buy or to take an unknown article

represented to be "just as good." The reputable and popular article is sold under
protest or not at all. The local dealer who survives this competition is invariably a
department store, or other concern of large resources, which can afford to do business
for a time at a loss. The effect of a cut-rate war on the producer, whose well-adver-
tised and reputable product was the subject of the first attack, is disastrous. Through
no fault of his own he is deprived of the distribution of his goods in the community.
His market is taken away from him for no reason except that his reputation is good
and his products in demand, are of recognized value, and known to be worth the price

. he asks. His advertising expenditure is wasted because ineffective. Purchasers
with the impulse to buy can not gratify it, and it is manifest that such conditions, if

at all extensive, will ruin any business. The public are not benefited because, even
if for a while they are able to get an article of recognized value at a cut price, soon
they can not get it at all or only at great inconvenience.

"The first step in this progress of destruction is the utilization, without permission,
of the producer's good will for another's private gain, iresulting in damage. The
result is the same as if the producer's good will were taken away from him by fraud;
The effect is identical as it the element of deception, as in ordinary cases of unfair
competition, were present.

The law of unfair competition has been extended in the last 20 years to include
the suppression of all deceptive artifices by which one trader's customers are taken
away from him and transferred to another. The element of deception can not be
the sole consideration. The real injury and the only thing which gives a private
right of action is the damage to the business good will of the original trader and its

unlicensed utilization by a competitor to his own advantage.
Of late years the courts, in their efforts to circumvent the ingenuity of trade para-

sites, have begun to enjoin acts of unsportsmanlike deaUng, not involving the elef-

ment of deception—the duplication of talking machine records,' putting of adver-

1 Fonotipia Co. v. Bradley, 171 Fed. 951 (1909).
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tiamg inserts in newspapers by outsiders,' and the like, on the ground that tliis is

a diversion of business good will from the creator of it to one who seeks to utilise it

for his own benefit. It would seem that predatory price cutting ought to be included
in this category.

The effect of malice on otherwise lawful acts is a topic which has provoked endless
discussion. 2 In the present instance there is no occasion to become entangled with
the subtleties connected with the words "maUce" and "maUciously." Conceding
that the intent with which an act is done is an important consideration where the
act is lawful, it is of no consequence where the act is imlawful, and the unauthorized
appropriation by a person who has had no hand in its creation of the business good
will of another, to his own advantage and the creator's disadvantage and possible
ruin, can not be a lawful act.

It would seem as if an early development of the law ought to be in the direction
of putting a stop to predatory price cutting. Of course, it must be conceded that the
fixing of prices, except perhaps in cases of agency or consignment, can not be accom-
plished by contract ' or, where goods have been sold, by licenses under patents.*

The essence of the situation here under discussion is not the propriety, legalit}', or

necessity of fixing prices. It is in the unnecessary doing of an act calculated to

injure and resulting in injury with respect to that most subtile of property rights,

business good will. That such conduct is felt to be a real menace is shown by the
fact that in at least two widely separated localities it has been made the subject of

statutory prohibition. There is a section of the Daidsh statute ' deaUng with illegal

marking of goods and unfair trading which expressly forbids price cutting, and a
recent New Jersey statute ° is broad enough to cover it. The Tribunal of Commerce
of Brussels (March, 1905) has held certain phases of price cutting to amount to unfair
trading.'

'Press Piiblishing Co. ». Levi Bros. & Co., 3 Trade-Mark Eeporter, 69. Stapleton, J.: "The cases
hereinbefore cited demonstrate the jurisdiction of equity, applied to a variety of situations, to protect
property from the consequences of injury and damage attributable to unfair business conduct and methods."

• See Tuttle v. Buck, 107 Minn.. 146, 119 N. W., 946, 22 L. R. A. N. s. 699 (note), 16 A. & E. Ann. CaS.,
807 (1909>; Dunshee v. Standard Oil Co., 152 Iowa, 618, 132 N. W. 371. 36 L. E. A. 263 (note) (1911); Pas-
saic Print Works v. Ely & Walker Dry Goods Co., 106 Fed., 163, 44 C. C. A., 426, 62 L. R. A., 673 (note)
(1900); Huskle v. GrifBn, 75 N. H., 345, 74 Atl., 696, 27 L. H. A. N. s.. 967 (note) (1909); Sparks v. McCrary,
156 Ala.. 382, 47 So., 332, 22 L. R. A. N. s., 1224 (note) (1908); Knickerbocker Ice Co. v. Gardiner Dairy
Co., 107 Md., S66, 69 Atl., 405^16 L. R. A. N. s., 746 (note) (1908); Swain v. Johnson, 151 N. C, 93, 65 S. E.,
619. 28 L. R. A. N. 8., 615, 18 Har. L. Rev., 411, 8 Mich. Law Review, 468.

•Dr. Miles Medical Co. v. John D. Park & Sons (Do., 220 U. S., 373 (1911).
< Bauer v. O'DonneU, 229 U. S., 1 (1913).
' "An act (No. 137) providing penalty for the use of illegal designation of goods or merchandise, for

unfair competition, etc." Approved by Kmg Christian X, June 8, 1912.

"Sec.13. * * * It shall also be unlawful to sell or offer for sale at lower prices, goods in ori^al pack-
ages from producers or wholesale merchants—upon which goods their fixed prices tor retail sale is stated—
unless the sale falls under the provisions in sec. 6 or the producer or wholesale dealer has given his consent
to such reduction of price, or similar authority might be acquired. Offenders may be liable to fines not
exceeding 2,000 Kr. as the circumstances may demand."

Section 6 refers to clearance sales of damaged goods, removal sales, and the like.

' Chapter No. 210, Laws of 1913, State of New Jersey. An act to prevent unfair competition and unfair
trade practices. Be it enacted by the Senate and General Assembly of the State of New Jersey:

1. It shedl be unlawful for any merchant, firm, or corporation, for the purpose of attracting trade for

other goods, to appropriate for his or their own ends a name, brand, trade-mark, reputation or good will

of any maker in whose product said merchant, firm, or corporation deals, or to discriminate against the
same, by depreciating the value of such products in the public mind, or by misrepresentation as to value or
quality, or by price inducement, or by unfair discrimination between buj^ers, or in any other manner
whatsoever, except in cases where said goods do not carry any notice prohibiting such practice, and except-
ing in case of a receiver's sale, or by a sale a concern going out of business.
'A merchant placed on sale with a great flourish of advertising a well-known product of his competitor

at a very low price, at the same time puffing a similar article of his own make, which he offered for sale at a
much higher price. The decision of the court condemned the defendant's practice and laid down the fol-

lowing principle applicable to such eases: "Nobody supposes that a merchant can not sell or dispose of
his merchandise at a price less than its cost whenever he shall judge it to be for his interest to unload a par-
ticular stock or kmd of quality of goods, even though he pursue the policy of sacrificing certain articles to
gain an advantage m respect to others; for everyone is free to dispose as he will of what he has legitimately
acquired. Nevertheless, the merchant can not by such an act through fraud or malice prejudice another.''

Passing upon the circumstance of the case before it, the court decided that the defendant had with pre-
meditation put on sale the plaintiff's merchandise, not with the expectation of suffering the prejudice
which would come from its sale at the price fixed, but for the purpose of vaunting his own product and for

the sake of the advantage which he would gain by the demand for his goods unfairly created in this way,
tn the expectation that his goods and not the goods of his rival would be sold . Thereby he sought to create
a fictitious reputation for his goods and one unjustifiable by the circumstances of the market and to cause
prejudice to another dealer. This is stated to be suggestive of the French law on the subject. La Pro
pridt^ Industrielle, 1906, p. 233; Singers Trade-Mark Laws of the World, 73.

2. Any person, firm, or corporation violating this act shall be liable at the suit of the maker of such
branded or trade-marked goods, or any other mjured person, to an injunction against such practices, and
shall be liable in such suit for all damages directly or indirectly caused to the maker by such practices,

which said damages may be increased threefold, in the discretion of the court,

3. This act shall take effect immediately.. Approved April 1, 1913.

A similar act is before the Legislature of Georgia and perhaps other States.
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The opponents of efforts to fix and maintain prices invariably contend that where
an article is purchased, title passes and coiitrol over it by the seller is gone; that it is

the property of the purchasing dealer to do with as he pleases. This has long been
the favorite argument of those who justify the perpetration of unfair trading by the

use of personal names or by the deceptive use of other devices in which no exclusive

right can be maintained. A man's name is undeniably his own property, but he is

not permitted to use his own property, whether it be his personal name, or anything
else he may own, in such a way as unnecessarily to cause damage to his neighbors.'

Ownership is not a license to injure another. Sixteen String Jack, whose operations

on Houndslow Heath have made him immortal, doubtless owned the black mask and
pistol which were the necessary tools of his occupation. A man with his own rifle

may lawfully shoot at a target. He ought not in all conscience, however, to be per-

mitted to pot his neighbors and defend on the ground that he owns the gun.

If it be objected that relief against injurious price cutting would be novel, it may
recalled that Lord Hardwicke in 1742^ refused to enjoin the imitation of a trade-mark
on that ground, saying:

"Every particular trader has some particular mark or stamp, but I do not know of

any instance of granting an injunction here to restrain one trader from using the same
mark with another, and I think it would be of mischievous consequence to do it.

* * * An objection has been made that the defendant in using this mark prejudices

the plaintiff by taking away his customers, but there is no more weight in this than
there would be to an objection to one innkeeper setting up the same sign with another."

> Shaver v. Heller & Merz Co., 108 Fed. Rep., 821, 827 (1901). Sanborn, C. J.; "Thus the issue in this

case finally narrows to the question whether or not one has the right to use the word 'American' to sell the
properl y of one manufacturer as that of another. From the facts that 'American' is a geographical term,
that it may not constitute a trade-mark, that no one may have a proprietary interest in it, counsel for the
appellants draw the conclusion that everyone has the right to use it to palm off the goods of one vendor
as those of another. Does the conclusion necessarily follow from the premises? Everyone has the right
to use and enjoy the rays of the sun, but no one may lawfully focus them to bum his neighbor's house.
Everyone has the right to use the common highway, but no one may lawfully apply it to purposes of rob-
bery or riot. Everyone has the right to use pen, ink, and paper, but no one may apply them to the pur-
pose of defrauding his neighbor of his property, of making counterfeit money, or of committing forgery.
The partner has the right to use his fhrm's name, but he may not lawfully employ It to cheat his copartner
out of his property. Everyone has the right to use his own name, but he may not lawfully apply it to the
purpose of filching his i^roperty from another of the same name. The use of geographical or descriptive
term confers no better right to perpetrate a fraud than the use of any other expression. The principle of
law is general, and without exception. It is that no one may so exercise his own rights as to inflict mmeces-
sary injury upon his neighbor. It is that no one may Ifiwfully palm off the goods of one manufacturer or
dealer as those of another to the tatter's injrn-y. It prohibits the perpetration of such a fraud by the use of
descriptive and geographical terms which are not susceptible of monopolization as trade-marks as effectually
as it prohibits its commission by the use of any other expressions."

. And Judge Sage, in Garrett v. Garrett, 78 Fed., 472, 477 (1S96), in answer to a similar argument, observed:
"It was contended for the defendant, upon the hearing, that every man has a right to the use of his own
name in business, and, as to the order of injunction below restraining defendant from using white paper
for its labels, that every person has a constitutional right to use white paper. These propositions, m the
abstract , are undeniably true, but counsel for the time overlooked the fact that, wherever there is an organic
law, wherever a constitution is to be found as the basis of the rights of the people, and as the foundation
and limit of the legislation and jurisprudence of a government, there the mutual rights of individuals are
held in highest regard, and are most jealously protected. Always, in law, a greater right is closely related
to a greater obligation. While it is true that every man has a right to use his awn name in his own business,
it is also true that he has no right to use it for the purpose of stealing the good will of his neighbor's busir
ness, nor to commit a fraud upon his neighbor, nor a trespass upon his neighbor's rights or property; and,
while it is true that every man has a right to use white paper, it is also true that he has no right to use it

for making ooimterfeit money, nor to commit a forgery. It might as well be set up, in defense of a high-
wayman, that, because the Constitution secures to every man the right to bear arms, he had a constitu-
tional right to rob his victim at the muzzle of a rifle or revolver. It has been held, with reference to trade-
marks, that a man has not the right to use even his own name so as to deceive the public, and make them
believe that he is selling the goods of another of the same name. Holloway v. Holloway , 13 Beav. 209 (18.'iO).

In William Rogers Mfg. Co. v. Rogers & Spurr Mfg. Co., 11 Fed., 405 (1882), it was held that, while 'anyone
has a right to the use of his own name in business, he may be restrained from its use if he uses it in such a
way as to appropriate the good will of a business already established by others of that name; nor can he. by •

the use of his o'"n name, appropriate a reputation of another by fraud, either actual or constructive.' The
same ruling was made in Rogers Co. v. Wm. Rogers Mfg. Co., by the Court of Appeals of the Second Cir-
cuit, as reported in 17 C. C. A. 576, 70 Fed. 1017 (1895). In these last two cases the name was used as a part
of the name of a corporation. In the last case the court cites Manufacturing Co v Simpson 64 Coim 527,
9 Atl., 395 (1887), and Rogers v. Rogers, 5.3 Conn., 121, 1 Atl., 807, and 5 Atl., 675 (1885), where a large num-
ber of reported cases upon this portion of the law of trade-marks is collected. See also Landreth v. Lan-
dreth, 22 Fed., 41 (1884), where the court held that, 'while a party can not be enjoined from honestly using
his O'vn name in advertising his goods and putting them on the market, where another person, bearing the
same surname, has previously used the name in connection with his goods in such manner and for such
length of time as to make it a guaranty that the goods bearing the name emanate from him, he will be pro-
tected against the use of that name, even by a person bearing the same name, in such form as to constitute
a false representation of the origin of the goods, and thereby inducing purchasers to believe that they are
purchasing the goods of such other person.' "

« Blanch'ard v. Hill, 2 Atk., 484 (1742).
Lord Mansfield in 1 783, Singleton v. Bolton, 3 Doug., 293, was of a different mind, saying: "If the defend-

ant had sow a medicine of his own under the plaintiff's name or mark, that would be a fraud for which an
action would lie."
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It will also be recalled that in 1891 ' Mr. Justice Bradley declined to enjoin the
false use of a geographical name at the suit of one truthfully using it, on the ground
that to grant such relief "would open a Pandora's box of vexatious litigation."
Because a notion is new it is not necessarily unsound. It has always been the boast
of courts of equity that they adjust themselves to modern instances and as new wrongs
develop new remedies will be applied or old remedies will be enlarged to meet the
changed conditions.

"It must be remembered that the common law is the result of growth, and that its

development has been determined by the social needs of the community which it

governs. It is the resultant of conflicting social forces, and those forces which are

for the time dominant leave their impress upon the law. It is of judicial origin, and
seeks to establish doctrines and rules for the determination, protection, and enforce-

ment of legal rights. Manifestly it must change as society changes and new rights

are recognized. To be an efficient instrument, and not a mere abstraction, it must
gradually adapt itself to changed conditions. Necessarily its form and substance
has been greatly affected by prevalent economic theories. For generations there has
been a practical agreement upon the proposition that competition in trade and busi-

ness is desirable, and this idea has found expression in the decisions of the courts as

well as in statutes. But it has lead to grievous and manifold wrongs to individuals,

and many courts have manifested an earnest desire to protect the individuals from the
evils which result from unrestrained business competition. The problem has been
to 80 adjust matters as to preserve the principle of competition, and yet guard against

its abuse to the unnecessary injury to the individual. So the principle that a man
may use his own property according to his own needs and desires, while true in the
abstract, is subject to many limitations in the concrete. Men can not always, in
civilized society, be allowed to use their own property as their interests or desires

may dictate without reference to the fact that they have neighbors whose rights are

as sacred as their own. The existence and well-being of society requires that each
and every person shall conduct himself consistently with the fact that he is a social

and reasonable person." ^

Edward S. Rogers.
Chicago, III.

The Chaikman. Representative Dyer, a member of this committee,
has requested that the following letter and brief be incorporated in

to-day's proceedings. Without objection, it will be done.

St. Lotris, Mo., March 14, 1914.

Hon. Hbnet D. Clayton,
Chairman Judiciary Committee of the House of Representatives,

Washington, D. C.

Mt Dear Sir: Inclosed please find a tentative bill, prepared by Prof. Early and
myself, covering the subject of interlocking directors and control over interstate cor-

porations. This tentative bill has been prepared and is herewith submitted to comply
with the request of some members of the Committee on the Judiciary made at the
time that I had the privilege of appearing before said committee.
In my letter to you of recent date I explained that I had succeeded in getting the

cooperation of Prof. Early in this work and told you in that letter of him,
I also inclose some observations on the bill as prepared by us. Necessarily, we

have had to do this work at odd times, as and when opportunity has been afforded,

and it is not, therefore, offered as a finished product; but if our efforts result in aiding

the Committee on the Judiciary in solving this intricate and difficult problem, Prof.

Early and I shall feel well repaid.

Yours, very truly,

Thos. B. Harlan.

> New York & Rosendale Cement Co. v. Coplay Cement Co., 44 Fed., 277 (1890), where it was attempted
by a dealer manufacturing cement in the town of Rosendale to enjoin the false use of that name on cement
made elsewhere.
In 1898, Pillsbury Washburn Flour Mills Co. v. Eagle, 86 Fed., 608, where the millers of Minneapolis

rightfully using the words "Minnesota Patent, Minneapolis, Minn." upon their flour successfully enjoined
a grocer selling flourproduced in Milwaukee from falsely using the words "Minnesota Pattern, Minneapolis,
Minn." thereon, Judge Bunn, speaking for the Circuit" Court of Appeals of the Seventh Circuit, observed:
"To still say that the court has no jurisdiction or power to grant relief is to fly in the face of the well-

grounded principle running through all the cases. * * * This rule is so weU established, is so general

and elastic in its application, and so consonant to the general principles of equity jurisprudence, that it

would be difficult to frame a case coming fairly within its spirit and meaning In which a court of chancer;
will not find a way to aflord the proper relief."

« Elliott, J., in Tuttle ». Buck, 107 Minn., 145, 119 N. W., 946, 22 L. R. A. N. s., S99 (1909).
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A BILL To prohibit certain persons from being or becoming directors or ofHcers of railroads and national

banks, and to fix the responsibility of persons acting as common directors or exercising control over
interstate corporations.

Be it enacted brj the Senate and House of Representatives of the United States ofAmerica

in Congress assembled, That from and after two-years from tlie date of tlie approval of

this act no person who is engaged as an individual or as a member of a partnersliip,

or as a director or officer of a corporation, in the business in whole or in part of selling

railroad cars, or locomotives or railroad rails, or mining or selling coal, or the conduct
of a bank or trust companj', shall act as a director or other officer in any railroad com-
pan ' owning or operating more than one hundred and fifty miles of track, nor shall

an such individual, member of a p&rtnersliip, or director or officer of a corporation

conducting a bank or trust company, or engaged in the manufacture or sale of wire or

telegraph or telephone apparatus, act as director or officer of any telegraph company
or telephone company, with more than one thousand subscribers.

Sec. 2. That from and after two years after the date of the approval of tliis act, no
person shall at the same time be a director or officer in two or more Federal reserve

banks, National banks, or banking associations, or other banks or trust companies,

which are members of any reserve bank and are operating under the provisions of an
act, approved December 23, 1913, entitled "An act to provide for the estabUshment
of Federal reserve banks; to furnish an elastic currency; to afford means of rediscount-

ing commercial paper; to establish a more effective supervision of banking in the

United States, and for other purposes," and a private banker or a person who is a
director in any State bank or trust company not operating under the provisions of-

said act shall not be eligible to be a director in any bank or banking association or

trust company operating under the provisions of the aforesaid act.

Sec. 3. That any person who shall violate section 1 or section 2 hereof shall be
guilty of a misdemeanor and shall be punished by a fine of $100 a daj^ for each day of

the continuance of such violation, or by imprisonment for such period as the court

may designate not exceeding one year or by both such fine and imprisonment, in the
discretion of the court.

Sec. 4. That no person who is a director or officer in any two or more corporations

engaged wholly or in part in interstate or foreign conmaerce shall receive or be per-

mitted to retain any profit or other benefits growing out of any arrangements, combi-
nations, contracts, agreements, or transactions conducted or effected between such
corporations of which he is a common director or officer; nor shall smy persons who
control, directly or indirectly, any corporation engaged wholly or in part m interstate

or foreign commerce receive or retain, to the detriment of any such corporation so

controlled, or any stockholder thereof not a party to such control, or any creditor

thereof, any profit or benefits (other than dividends or emoluments lawfiiUy earned
and paid) derived by the exercise, directly or indirectly, of such control. Any cor-

poration, creditor, or person suffering loss or damage by reason of such interlocking
directorate or such control may proceed against any such person or persons so acting
as common directors or exercising such control in any manner provided by law for

the redress of fraudulent transactions, and in such proceeding proof of the existence
of such interlocking directorate or such control, together with proof of loss or damage
sustained by the person seeking redress shall establish a legal presumption of his

right of recovery. The burden of proof shall then be upon the party so charged to

establish that sich loss or damage was not due to the existence of such interlocking
directorate or control.

Sec. 5. If in any action or prosecution brought in pursuance, or to enforce the
provisions, ef an act approved July 2, 1890, entitled An act to protect trade and
commerce against unlawful restraints and monopolies," it shall appear that any
two or more corporations engaged, wholly or in part, in interstate or foreign com-
merce, shall have been therefore, or are competitors, and if it further appears that
such corporations have a common director or directors, or that such corporations
are controlled, directly or indirectly, by the same person, or by persons confeder-
ating together, it shall be presumed that such corporations are in combination in
restraint of interstate or foreign commerce, under the provisions of and subject to

all the remedies and penalties provided in said act of July 2, 1890, and the burden
shall then be upon such common director or directors or officers or persons so exer-
cising such control to prove the contrary: Provided, That nothing herein contained
shall apply to railroads owning or operating less than 150 miles of track or to tele-

phone companies with less than 1,000 subscribers.
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OBSERVATIONS ON A SUBSTITUTE TO TENTATIVE BILL NO. 3, COMMITTEE PRINT,
SUBMITTED BY MARION C. EARLY AND THOMAS B. HARLAN, OF THE ST. LOUIS (MO.)
BAR.

The provisions of section 1 exempt short-line railways from its operation, for the
reason that in most instances short lines are operated as feeders and it would be an
unnecessary expense to compel the maintenance of distinct officials. Furthermore,
not to admit this exception would unnecessarily limit development, particularly in
the West.
This section extends to telegraph and telephone companies, because these are

essentially interstate and a monopoly formed between such interests may be as harm-
ful as any other form of combination. The section does not extend to employees, for

the reason that joint employees are necessary in a great number of instances. For
illustration, a provision against joint employees would render it necessary for a rail-

road to maintain an agent in a small town and the telegraph company would be re-

quired to employ a different person as operator. As the work is now done, the same
person is employed by the two interests, which have only enough work for one.

Should the companies not be permitted to employ the same person in such cases,

great waste would result and no corresponding public purpose served.

With respect to telephone companies: In the rural districts "farmers' " systems are

common, and throughout the United States there are small independent plants
financed, as a rule, by local capital. These local systems may extend into two or

more States, but no illegal or harmful results are liable to flow from the existence of

such small exchanges, and the section therefore exempts those having less than 1,000
subscribers—a suggestion purely arbitrary, however, on our part.

Section 4 puts into statutory form long-recognized principles of equity jurispru-

dence as administered somewhat generally in many of the States of the Union. It

is intended to clearly lay down a principle of law concerning the constitutionality

of w;hich there is no room for doubt. It is declaratory of the common law and its

provisions are such that no one who is desirous of doing right can well find fault with
its condition.

If a person fleeces a corporation in which he is a director or if through a dummy
directorate he profits by evil means, he can not in good conscience retain such profits.

The provisions of this section 4 make easier the work of an injured party to compel
the wrongdoer to disgorge his ill-gotten gains; but it the allged wrongdoer is guiltless

the section provides an easy and practical road by which he may discharge himself.

All he is required to do is to disprove the prima facie presumption against him by
revealing the whole truth of his transactions, and thus demonstrating his freedom from
wrong.
What donest person can object to such scrutiny? The case of Barrie v. United

Railways Co. (138 Mo. App., 557) clearly announces the rule where an interlocking

directorate exists. The facts revealed in this case involve about all the points to

which the proposed enactment relating to the subject of interlocking directorates

refers. The authorities of the whole country are exhaustively reviewed by the court,

and we call attention to this case. Upon the same record the Missouri Supreme Court
later reviewed the Barrie case (247 Mo., 326) and therein further elucidated the rule.

The provisions of section 5 offer substantial aid to prosecutions or actions under the
Sherman Act, and at the same time impose such burden upon interlocking directors

or persons seeking to control corporations for their selfish ends as we believe will dis-

courage the practice. On the other hand, business not seeking a monopoly has nothing
to fear.

Section 5 was suggested by the provisions of section 4 of tentative bill No. 3, com-
mittee print. The committee's bill provides that the existence of a common director,

other elements being present, "shall be conclusive evidence that there exists no real

competition," and then proceeds to provide for conviction of the offender based upon
such conclusive presumption. We are satisfied that tUa can not be done. It would
amount to conviction by legislative act, and a denial to the accused of the consti-

tutional guaranty of a fair and impartial trial. In our search of authorities we have
failed to find any case when the legislature had enacted a measure in such drastic

terms.
The provisions in our section 5 go only to the extent of shifting the burden of proof,

which IS a matter of procedure, and does not deny the accused a fair and impartial

trial. In the case of statutory crimes no constitutional provision is violated by a statute

providing that proof by the State of some material tact shall be presumptive evidence

of guilt, and shall cast the burden of proof upon the accused. (See Santo v. State, 2

74414—VOL 2—14 35
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Iowa, 165; 63 Am. Dec, 487; Com. v. Minor, 88 Ky., 422; Com. v. Smith, 166 Mass.,
370; State v. Altoffer, 2 Ohio N. P., 97; State v. Kyle, 14 Wash., 550.)
The presumption of innocence is merely a rule of evidence and does not create any

vested rights in the accused. (Wilson v. U. S., 162 U. S., 613.)

(The committee thereupon adjourned until Thursday, March 19,

1914, at 10.30 o'clock a. m.)
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Committee on the Judiciary,
House of Representatives,

Thursday, March 19, 191^..

The committee this day met, Hon. Henry D. Clayton (chairman)
presiding.

The Chairman. The committee will be in order. Mr. Jackson, of
Boston, is to be heard this morning, and Prof. Neystrom, assistant

professor of economics, University of Wisconsin. We will be very
glad to hear from Mr. Jackson at this time.

STATEMENT OF MR. JAMES F. JACKSON, OF BOSTON, MASS.

Mr. Jackson. Mr. Chairman and gentlemen, I wish to call atten-

tion to the way in which the proposed legislation with reference to

interlocking directorates would affect certan local State-regulated
public utilities. I have nothing whatever to say as to the general
question of Federal legislation that is aimed to prevent such direc-

torates in cases where railroads, telephone companies, telegraph
companies, or other interstate corporations would realize from such
directorates a power that would interfere with competition. I as-

sume that that principle is settled ; that such directorates are objec-

tionable; and that Federal interference is not only justified but

1613
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desirable. The particular class in which I am interested is that

which is subject to-day to advanced and thorough State regulation.

They are necessarily monopolies and, therefore, necessarily subject

to regulation where they exist.

Take, for instance, an electric-light company in a city, a water-

power company, and a street railway company. In Massachusetts

the laws have been for some time very drastic in regulating such

companies. There are here and there many such corporations and
instances where a company, although local in all essential parts, by
virtue of its situation may come within the class called interstate

public-service companies, and as the one in which I am specially

interested illustrates that class I wish to give the few minutes that

I have before the committee to that particular company. It is an
interurban street railway company. In very few, perhaps in no
State other than in Massachusetts, is there a clear distinction drawn
between an interurban street railway company or an interurban

railway company and an electric railroad company. In our State

we have a separate code of laws—one for the steam railroad, another

for the electric railroad, and another for the street railway, including

such street railway as that about which I am speaking. It is, per-

haps, as an interurban street railway within State lines almost
wholly, the largest in mileage in the country, and its history is this

:

It is a chain of local street railways made up by consolidation into

a strong system, which has to-day the very best, of management;
which recognizes the right of the public to influence its conduct by
conference and by consultation; by interviews indivdually with
the public or representatives, and through the legislature by State
regulation. This company serves a line of cities and towns from
the northeast corner of our State to the southeast.

Originally the company at the northeast had a line which ran
into New Hampshire 15 or 20 miles; at the southeast the com-
pany doing business in the neighboring city, Fall River> acquired
a leasehold right in the Newport company, so that our company tech-

nically carries passengers over the line for a few miles into New
Hampshire on the north and for a few miles into Newport' on the

south. The point that I want to bring out particularly is that in

every essential characteristic it is a locally regulated street railway.

It is not the development of the street railway idea into the inter-

state or interurban which we find in other parts of the coxmtry and
which is distinguished under our laws from such a company as this,

the Bay State Street Railway Co., that being its name.
Mr. Caelin. Do you think these proposed bills affect you in any-

wise?
Mr. Jackson. I was fearful they would under a clause which in

the original bill refers to all public-service corporations. It is only

on that account
Mr. Caelin (interposing). Which clause do you refer to?

Mr. Jackson. Well, I ought to be able to name it, but it is where
the act is applied to all public-service companies, as I recall it. I

read it and interpreted it many weeks ago.

Mr. Carlin. Do you mean with reference to interlocking di-

rectorates?

Mr. Jackson. Yes.
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Mr. Danfoeth. You will find i^ in the book which is in front of
you.
Mr. Carlin. Bills?
Mr. Jackson. Yes ; it is on the second page of this particular bill,

page 14 of this pamphlet. The provision is

:

Shall act as a director or other officer or employee of any railroad or other
public-service corporation which conducts an interstate business.

The interstate commerce act has been interpreted as not applying
to the ordinary street railway company, but in fhe last decision which
was rendered, in the Omaha case, the court left the matter for future
determination in the cases of what are called interurban railway
companies. And I assumed that ^lat phrase in this bill would bring
us within the meaning of the act, and that is the reason why 1
specially wished to present our situation to the committee.
Mr. McCoy. On page 1 of that bill you will find that the people

who are to be prevented from acting as directors in railroads or
other public-service corporations that conduct an interstate busi-

ness are such people who as " individuals, members of partnerships,
or directors or other officers of a corporation in the business, in

whole or in part, of manufacturing or selling railroad cars or loco-

motives, or railroad rails, or structural steel, or mining or selling

coal, or the conduct of a bank or trust company." Now, which par-
ticular one of those things would hit in your case if they were
enacted ?

Mr. Jackson. The bank or trust company. And it is to that

point that I want to call particular attention. Under the State

regulation of our company all issues of stock and bonds must be
supervised, and in the case of the issue of stock Massachusetts has
provided that the price at which that stock is issued must be deter-

mined, in the final analysis, by the public-service commission. The
law used to be that that commission should fix the price. It was
afterwards liberalized so that a company is allowed to fix it, but the

public-service commission is required to investigate this pricef and
if it is inconsistent with public interests then the stock can not be
put out at that price.

Mr. McCoy. Your suggestion, in order to protect your situation,

would be just what? That we exempt interurban companies?
Mr. Jackson. My thought was that where a State does regulate the

issues of stock and bonds, as we do, not only stock but bonds, that
there is no danger to the public from the presence upon the
board of a company like ours of a banking man. The company
needs it. I think I could find nowhere an instance of where so

much good is done and absolutely no evil. The history of our
company shows that it has issued in all about twenty millions of
stock and eighteen or twenty millions of bonds. In every instance

the bonds have been open to the bids of anybody. On our board
we have men whose standing in the community and whose financial

experience and ability are such as to enable the management to tell

when it is wise to put these bonds out, have enabled the public to deal'

with our company and to know the character of the bonds that we
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are issuing, and in this way made it possible for the company to

follow a course of management that has strengthened it and improved
it continually,

Mr. Caklin. Do those banks, under your State law, have the right

to deal in your railroad securities?

Mr. Jackson. I think that they do. Our board includes di-

rectors of trust companies, and in no case, I think, has any one of

these trust companies- taken the bonds. We have now pending be-

fore our public-serviCe commission a petition for the approval of

an issue of bonds. The time was selected by reason of the advice

given by these men within our board; the amount was determined
by the public-service commission at,a recent hearing. Now, the com-
mission goes further and they say, " You are to establish a sinking

fund to meet the difference, within the term of the bond, between
the amount realized as proceeds and the face value of the bond."

In doing that we are required to furnish evidence—and I am now
engaged in preparing it-—to show what can be realized from these

bonds. We can only do it by presenting proper evidence to them,

and if our statements are not proper, are not correct, in their judg-

ment, they have full power to investigate; they have the absolute

control over it. They then fix the amount at which these bonds can
be sold, so that when it comes to a question of influencing

Mr. Carlin (interposing) . Do they fix the commission to be paid

for the sale?

Mr. Jackson. They would. I can say this about the commission,
that there is no commission paid that would raise the slightest

question in reference to this company or any other street railway
company that I ever knew about. Recently I was personally engaged
in opposing an issue of New York & New Haven bonds, where one
of the points made was that the commission paid was wasteful; and
our State board, which for the first time in the history of the New
Haven was called upon to pass upon the question, decided that that

was against the public interest and refused to capitalize it.

Mr. Carlin. Was that particular commission by contract with
one of the board of directors of the company ?

Mr. Jackson. It was.
Mr. Carlin. That is the very evil we are trying to reach by this

bUl.

Mr. Jackson. I so understand. Now, if the company in question

is subject to State regulation, my suggestion is that the evil is cor-

rected, and in this instance, that of the New Haven Eailroad Co.,

which is not merely a local organization, but which has its charter
from two States, Massachusetts asserted its own right to stop just

that thing and it was stopped.
Mr. McCoy. Suppose your corporation were a New Hampshire

corporation. Would your Massachusetts Public Service Conmiission
have any jurisdiction over the issue of stocks and bonds?
Mr. Jackson. We claim in Massachusetts the right to decide upon

all issues of stock and bonds in the case of any company that goes
beyond State lines into other States, where the issue is proposed for

the purpose of meeting general corporate purposes or expenditures
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within Massachusetts. That is the old contest between the State and
the New Haven.
Mr. McCoy. Can a foreign corporation operate a street railroad

in Massachusetts, or do you require them to incorporate in Massa-
chusetts?

Mr. Jackson. No foreign corporation does, but there is no law
forbidding it. There is a law which provides that if the stock
ownership in a Massachusetts company passes to holders outside of
the State the charter may be recalled or annulled. That would be a
process which would be brought by the attorney general.
Mr. McCoy. And all of your franchises are indeterminate, are

they not? ,

Mr. Jackson. Yes.
Mr. McCoy. Your street railroad franchises?
Mr. Jackson. Yes; they are all based upon the theory that the

company has them subject to revocation and can hold them during
good behavior.

In reference to the history of our company I think the testimony
would be universal that it would be exeremely bad in effect for the
public interest, as well as for the company, if we should be prevented
from unsing the financial judgment and the ability of the men who
to-day form, in part, our directorate. They are the very strongest
men that we can get, and it never has been suggested that in any-
way they have attempted to deal with the company for the benefit of
any other corporation. Not only is that true, but it seems to me
in a hearing like this—the thing more to the point is this : That they
could not, at least so far as any issue of stock or bonds is concerned,
because that is absolutely within the control of our State authorities.

There is one suggestion that I think I ought to make. If it is found
that for any reason this company should be included as a possible

subject of legislation of this kind I would like to urge upon your
thought this method of doing it, and that is that the law should be
so left as to permit a proper administrative board to exempt its

application. I have understood from what one of the gentleman
interested in this legislation has said here that he felt, as so many of
us do feel, that a law of this kind ought to go comparatively slow
and not pushed to the uttermost at the first step, and with that in

view, he suggested, I think, that the law should not apply to com-
munities which were under a certain figure in population or com-
panies which were under a certain figure with respect to capital stock.

Now, while I make the suggestion with some diffidence, I do feel

very strongly that that is very unwise kind of legislation. It rests

upon no principle whatever. If a company has issued five millions

of stock, and no more, the suggestion is that the law does not apply.
Why not as well to one that has issued six millions or five and one-

half millions? There certainly is not any principle in it. That is

purely arbitrary and produces a method of limiting and cutting

down an act which it seems to me, particularly from the Federju
standpoint, ought to stand on principle. Now, as I say, I do not
presume here in your presence, where this subject has been discussed

so long and so thoroughly, and from so many general principles, to

take up your time with a discussion of any general principle beyond
this, that it seems to me that the statute should go to the extent of
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meeting the known obvious evils, and that beyond that, where there are

cases in which the application of such a law would work more harm
than good, that there ought to be elasticity in some way that would
prevent it. I do not know that the analogy is absolute, but when it

comes to the question of the issue of stock in Massachusetts the

company is allowed to name the price, but the principle of our anti-

stock watering statutes is maintained through the investigation and
decision of an administrative board. To point it, suppose^ that

there were a class of companies that technically were of an inter-

state character simply because they happened to be built up, as this

interurban road is, of a chain of purely local city and town railways,

and it was thought that that was not a case where there was harm
being done. A proper board, the Interstate Commerce Commission,

if you will, that has charge over interstate carriers, could well have
the authority, it seems to me, to say that this law, which was needed

and applicable elsewhere should not be applied where it would do,

as I say, more harm than good.

Our situation is one in which we vitally need money. Every-
where people are asking us to do things for them; to put in double

tracks instead of single tracks. We are not, I would like to have it

appear, doing a railroad business. We do not have any rapid lines,

for instance. It is almost impossible to encourage people 40 miles

from Boston to use street railways to Boston unless it be during the

summer, when they go for the ride, but where they are going for

business purposes they go in some other way. Nor is our railway
company one that is in touch with any steam railroad company.
It has not even, as far as I know, been invited to sell its franchise to

the New York & New Haven road or any other steam railroad com-
pany. It is purely and essentially a local company and does business

of a local character.

Mr. Danfoeth. How would you omit such a company from the

general verbiage of this act as now drawn ?

Mr. Jackson. If it was to be exempted ?

Mr. Danfokth. Yes.

Mr. Jackson. I have not the language, but I would like to think
of some way ; I would like to suggest that in definite form and make
it in writing to the committee.
Mr. Danfoeth. There are other States that have this same pro-

vision, I think, in regard to the issuance of securities?

Mr. Jackson. Oh, yes.

Mr. Danfoeth. And what would apply in the case of your corpo-

ration would apply in the cases of corporations controlled by those

public-service boards?
Mr. Jackson. Yes. The essential thought I had in mind was that

if the committee does find that there is State regulation which takes

care of such companies, the exemption should apply to them generally.

As I said, in our State we undertake to make a distinct difference

between electric railroads and interurban street railways. We have
issued two charters to electric railroads and not one of them is built.

Mr. Mitchell. Is there any street railroad in Massachusetts that

is not chartered under your State laws ?

Mr. Jacksox. I think not. I was asked if people from outside of

the State could build railroads in the State. Of course, they could

organize under our laws and do it. I do not know of any way in
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which they could build a street railroad in Massachusetts except by
becoming incorporated in Massachusetts. That is the correct answer
to the question rather than the one I gave. The State has attempted
to protect itself in that respect, as I have explained, by a provision
that if people outside do secure control over any of our street rail-

road companies the attorney general may take steps toward having
the charter recalled.

Mr. Beall. Are the securities of those public-service corporations,
such as that which you represent, usually sold through banks and
trust companies?
Mr. Jackson. I think they are placed generally, and they would be

included.

Mr. Beall. Is it generally the case that when securities are dis-

posed of to trust companies, that the trust companies insist upon
their having some one connected with them on the board of directors

of the company?
Mr. Jackson. I think that no one of the gentlemen who are serving

with us ever took his seat as the result of any such request.

Mr. Beall. I was not speaking of your particular enterprise, but
I was speaking generally. Generally spesiking, is that one of the

conditions under which a trust company would handle the securities

;

that is, to be represented upon the board?
Mr. Jackson. I have never know of any such case.

Mr. Beall. You do not think that is the general practice ?

Mr. Jackson. I do not. Of course my knowledge is limited,

even within Massachusetts, because I have not been connected with
trust companies, but I have never heard that suggested. I did oc-

cupy for some seven years a place where such securities came before

me from time to time, but I never knew of such a case.

Mr. Beall. Do you think that if such conditions do prevail, the

conditions should be remedied by legislation? In other words, do
you think that any great evils would result from such conditions ?

Mr. Jackson. I think not. That is the feeling I have—that is,

until it has been shown to me affirmatively that there are some exist-

ing evils resulting from it, I believe that the Federal Legislature
ought to leave that matter until some later time. I do not know of

any existing evils now of that kind.

Mr. Beall. I happen to know of some corporations in my State
engaged in the construction of railroads, and I know of one case

where they were financed in a certain city through a certain trust

company, and my recollection is that an officer of that trust company
was placed upon the board of directors of that Texas corporation. I
never heard of any particular evil resulting from it or of any special

complaint against it.

Mr. Jackson. There is one way in which the officers of trust com^
panics and of banking institutions, or, as you say, particularly of

trust companies, do appear upon the directorates of corporations of

one kind or another, and that is where the trust company is made
trustee for the bondholders. I can conceive, and, in fact, I know
of some instances, where the trust company has had its representa-

tive on the boards of directors of companies for which it was trustee.

Mr. Beall. That is the situation in the case to which I refer.
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Mr. Jackson. It seems to me that in some instances that may be
all right, and in some instances it may be a privilege that is abused,

and I have in mind a particular case where that occurred. In that
instance the trust company was not only represented, but it took
over the entire management of the company openly. The result

was that they fell into trouble. Where there is a contract between
two boards, in which there is a common directorate, our law makes
it exceedingly difficult for a corporation to get away with something
that it ought not to have. It is against legal principles. If, for

example, there is a contract between a railroad company and an ex-

press company, where there is a common directorate, and one company
or the other suffers from that fact, the contract can not stand. It

seems to me, coming back to the question of where a trust company
is trustee for bondholders, there are very decided advantages in

having somebody to represent that trust company on the board of

directors of the company which has issued the securities, because
the bondholders are very apt to be better informed and to have their

rights better protected if there is somebody upon the board of the
company which has issued the securities looking on and seeing what
is being done. That representative of the trust company, looking
after the interests of the bondholders, would be better informed as

to whether or not there is a good and sufficient reason for foreclos-

ing the mortgage. Therefore, it seems to me, as a general rule, that
if the privilege is not abused, and I do not think it is abused very
often, there is a decided public benefit conferred. It is one of those

things that I would suggest ought not to be prohibited or changed
unless there is some positive proof that it is working an existing
evil.

Mr. Mitchell. Mr. Jackson, do you suggest that it would
strengthen this act if there were some administrative board such as

you have suggested provided for? Do you think it would strengthen
this act to include a provision for such an administrative board to

which might be submitted the questions that have been suggested, to

see whether or not the public interest was being conserved ?

Mr. Jackson. That would be my suggestion, I suggest that the
act should include in its terms a provision, for cases where it might
be far better to have an investigation. That suggestion comes from
my own experience on an administrative board. The statute was
broad and stated the general principles but the application of it in
particular cases was left in the hands of the administrative board.
Mr. McCoy. What was that board?
Mr. Jackson. I was on the Board of Railroad Commissioners for

Massachusetts until 1907, when I resigned.

Mr. Danfoeth. Do you know how many States there are that have
this provision under which the securities issued by corporations are
controlled by public service boards ?

Mr. Jackson. I can not give the exact number, but I know that
the number is constantly increasing. New York has one I am sure.

Mr. Danfoeth. Has Connecticut one?
Mr. Jackson. I do not know about Connecticut. That State has

a new public utilities commission.
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Mr. Danfoeth. But you do not know whether they have made any
provision with regard to the issuance of securities by corporations ?

Mr. Jackson. No, sir.

Mr. Danfoeth. But you say that New York has it?

Mr. Jackson. I am sure that New York has, and I was told yes-

terday that it was coming in the Western States, too. It seems to
me that the whole tenor to-day in all of the State legislatures is .to

give a surer grasp over monopolies. They are working in the same
sort of atmosphere which I imagine prevails here in Washington;
that is, that the monopolies should be controlled.

Mr. Danforth. Wiped out, I think is the better phrase. That
seems to be more nearly the sentiment.
Mr. Jackson. I am rather inclined toward the control idea.

Mr. Mitchell. For how many years were you a member of the

Board of Kailroad Commissioners of Massachusetts?
Mr. Jackson. I was appointed to fill an unexpired term in 1899

and I was there until 1907.

Mr. Mitchell. Were you the chairman of that board ?

Mr. Jackson. Yes, sir ; if regulation is carried too far, it goes too
much into the matter of management, and the public had better take
the whole thing over. If regulation is reasona&ly applied, I believe

in it.

Mr. Morgan. You stated, if I understood you correctly, that there

was a growing sentiment in favor of the control of monopoly. Now,
what do you mean by that term " monopoly " ? Do you mean actual

monopolies, or do you simply mean concerns that have more or less

monopolistic power?
Mr. Jackson. I think that regulation should follow in the degree

that the corporation is a monopoly. If it is an absolute monopoly,
then, there should be a firm control over it in place of the competi-
tion which has been removed.
Mr. Morgan. Do you refer to industrial corporations or to public

service or public utility corporations?

Mr. Jackson. I had in mind the public-service corporations.

Mr. MoEGAN. And not the industrial corporations ?

Mr. Jackson. Not the industrial corporations; but I can see how
the line of demarcation disappears.

Mr. Mitchell. Mr. Jackson, would you care to submit a draft of

an amendment covering the administrative feature that you have
referred to?

Mr. Jackson. I will be pleased to do so.

Mr. Mitchell. I think the committee would be glad to have it. I

suggest that Mr. Jackson be permitted to submit an amendment in

line with his suggestions.

The Chairman. We will be glad to have it, Mr. Jackson.

Mr. Jackson. I will submit it to the committee.
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STATEMENT OF PROF. PAUL H. NETSTROM, ASSISTANT PRO-
FESSOR OF ECONOMICS, UNIVERSITY OF WISCONSIN, MADISON,
WIS.

Prof. Neystrom. Mr. Chairman and gentlemen of the committee,

I began my work with the University of W isconsin four and one-half

years ago. The position that I have held for the last three years is

that of assistant professsor of economics. I would like to say just a

word about the character of the work I have done, for the reason that

my experience is somewhat different from that of most who have
appeared here. I am not coming to you with anything in the nature

of an economic theory. I have been employed by the University of

Wisconsin in their extension department, and I have been doing my
teaching out around in various parts of the State instead of inside

the halls of the university. Four years ago I began to conduct a

course for retail dealers and sales people, and since I first began that

course I have had in my classes about 1,000 retail dealers and sales

people.

I also helped to establish at the University of Minnesota during
last month—that is, during the month of February—a short course for

merchants. The plan of this course is exactly the same as the plan
of the short course for farmers given by the agricultural colleges.

The object of the course is to increase the efficiency of retail mer-
chants, to enable them to cut down the cost of doing business, and to

make their work more satisfactory to the consumers. My personal
work in connection with these courses has been to try to discover

what the best possible means are for distributing goods from the

producers to the consumers. I take it for granted that the method
of distributing goods that must prevail in the long run must be the

most economical method, and anything that bolsters up any other

method that is artificial or more expensive is socially wrong.
Therefore, the problem before me has been to try to discover that

method which would work out best in the long run for the con-

sumers. The retail dealers, as well as other business men, must
conform themselves to the method that is most beneficial to the con-

sumers and that will most economically meet the consumers' demands.
I do not see that there can be any other philosophy or theory at the
back of this economic problem.
Now, I want to call your attention to certain phases of this prob-

lem, particularly with reference to the competition which must be
met by the small-town merchant. I want to discuss the relation

existing between the small-town merchant and the large mail-order
concerns. I suppose that you have heard a great many statements
about the mail-order business. To illustrate my subject better I

have brought with me two or three charts, and I think you can
probably see them from where you are sitting. I think you can see

at this distance these straight black lines and circles [indicating].

This chart [indicating] exhibits the customary method of showing
the way goods are distributed from the producers to the consumers.
The circle fartherest on this side [indicating] represents the pro-

ducer, and. the circle fartherest on the other side [indicating] repre-

sents the consumer. Now, the customary way of showing the method
of distributing goods is something like this [indicating]. Con-
lumers and business men generally, who have not given a great deal
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of thought to this subject, are likely to get from this sort of pre-
sentation a confused and wrong impression about it, as I shall point
out to you.
Here [indicating on chart] is what we call the usual channels of

distribution ; that is, the distribution of goods from the producer to
the wholesaler, from the wholesaler to the retailer, and from the
retailer to the consumer.
Now, I want to take just a moment to compare that method with

the mail-order method of distribution. Under the mail-order method
the producer sells in most cases direct to the mail-order house. As
you see, the producer sends his wares with only one middle man in-

tervening to the consumer. In probably 75 to 90 per cent of the
cases the mail-order house purchases its goods direct from the pro-
ducer, and then the mail-order house sells them direct to the con-
sumer. Now, the ordinary impression that you would gather from
this comparison is that in this first method of distribution—that is,

from producer to wholesaler, from wholesaler to retailer, and from
retailer to consumer [indicating], there are two middle men between
the producer and the consumer^ whereas in the second channel—that
is, by the mail-order method [mdicating], from the producer to the
consumer—^there is only one middle man. In other words, there ap-
pears to be an elimination of a middle man, and, in the ordinary way
of looking at the matter, if we eliminate a middle man, the pre-

sumption is that we have saved a certain amount of expense.
Now, I have here two other charts that show exactly the same

facts, but in a little different way, and, I think, in a truer way.
Here [indicating] is a chart that represents distribution through
the regular channels of trade—that is, from producers to wholesalers,

from wholesalers to retailers, and from retailers to consumers.
Now, of course, there are variations in these channels of trade.

Sometimes there are more middle men than this chart represents.

I refer to such middle men as brokers, commission men, etc. But
the uses of the middle men are shown in this chart [indicating] . The
wholesaler gathers together the products of many producers. Then
he distributes them out in bulk or in suitable quantities and assort-

ments to the retailers, and the retailers distribute them to their immedi-
ate trade in their communities at the time and in the manner desired.

This [indicating] chart shows the mail-order method of distribution.

Again, as you see, there is the activity of gathering the products
together by the mail-order house in a manner very similar to that

of the wholesale house, but instead of shipping the goods out in

bulk, or in large quantities, as the wholesaler does to the retailer,

the shipments from the mail-order house are here made in small

lots—that is to say, each singte shipment is made to an individual

customer.
Now, we can appreciate what a problem is involved in the mail-

order-house method of distribution, as compared with the distribu-

tion through the regular channels, when we remember that the cus-

tomers of the mail-order house may run into the millions. In fact,

one mail-order house claims to have over 6,000,000 regular customers,

another claims to have 3,000,000. Every order sent to a mail-order

house has to be separately filled and separately sent out by some
means of transportation to the ultimate consumer. The separate

[^ipment of each parcel in this way must make a large expense in
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this method of distribution. In other words, gentlemen, the method
of distribution shown on this chart from producers to wholesaler,
from wholesaler to retailer, and from retailer to consumer [indicat-

ing] has this adyantage, even if we assume that it does not have any
other, that the shipment of the goods from the producer to the con-
sumer is made in a much more economical way than are the shipments
made by the mail-order-house method of distribution.

Mr. McCoT. Let me suggest that when you refer to the charts and
say, " from this point to that point," you indicate by some descrip-

tive words, such as " wholesaler " or " retailer " or " consumer," as

the case may be, just what is meant.
Prof. Neysteom. I am not familiar with your procedure here, and

I may not be presenting this just as it should be done.
Mr. McCoy. My suggestion is that when you refer to your chart,

you refer to it in words that will indicate just what you mean when
we come to read your statement in the record. Such references as
" from this point to that point " will not mean anything in the
printed record. If, when you refer to a point on your chart, you
will indicate in words to what point you refer, we will be better able
to understand it.

Mr. Morgan. Perhaps the gentleman's charts are copyrighted and
he would not care to have them printed.

Prof. Neysteom. No, sir; I simply use these charts in my classes.

Eesumming my statement, gentlemen of the committee, I have
made it my business during the last few years to make a collection

of data on the costs of doing business in the various kinds of concerns
that are distributing goods, and I want to call your attention to the
figures that I have. I can give you a general statement regarding
them, at any rate. I have collected statements showing the costs of

doing business in over a hundred retail concerns, seven of which
are mail-order houses, but most of them are general stores in vari-

ous towns in the States of Wisconsin, Illinois, Indiana, and Minne-
sota.

Now, the cost of doing business in wholesale concerns runs all the
way from 6 per cent to 15 per cent of the sales. The cost of doing
business in retail concerns, depending, of course, upon the line of

goods carried, runs all the way from 10 per cent up to 25 per cent,

and even to 30 per cent of sales. Of course the percentages depend
altogether on the kind of institution it is and the grade of its effi-

ciency. If you eliminate the department stores, whose expense is

somewhat higher, the average cost of doing business in the small
stores—that is, the stores in small towns in the State of Wisconsin,
so far as my figures indicate, at any rate, is somewhere about 18 per
cent. The cost runs from 15 per cent to 22 per cent, and I take the
average to be, according to the figures I have collected, 18 per cent.

Now, the cost of doing business in the mail-order concerns, from
seven of which I have obtained the figures, runs from 16 per cent

to 26 per cent, and the average is 22 per cent of sales. Mr. William
C. Thorne, vice president of Montgomery Ward & Co., in appearing
before the parcel-post subcommittee of the Committee on Post Office

and Post Roads of the United States Senate in 1912, testified that
the cost of doing business in the mail-order houses ran from 16 to

25 per cent, and my figures correspond almost exactly with his, with
the exception that the highest cost as shown by my figures is 26 per
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cent. He did not give the average cost of doing business in the
mail-order houses. Now, if the cost of doing business in the retail

stores averages about 17 or 18 per cent, to that must be added the
cost of doing business by the wholesale concerns, and that cost, as

I have stated, runs all the way from about 6 per cent to 15 per cent.

It is from 6 per cent to 7 per cent for groceries, and from that figure
up on other lines of goods. The cost is from 12 to 15 per cent, for
instance, on hardware.

In order to find the entire cost of distribution by either of the two
methods I have outlined, we would have to add to the cost of doing
business in the stores the transportation items, in one case from the
producer to the wholesaler and from the wholesaler to the retailer,

and in the case of mail-order distribution from the producer to the
mail-order house, and then from the mail-order house to the con-
sumer. Of course, the regular retailer charges to his expenses the
cost of delivering the goods to the consumer—^that is to say, his de-

livery expense is counted in with his cost of doing business. The
figures which I have already given you for retail stores include the,

delivery expense. Therefore no further account need be taken of that.

All of the figures I have given you showing the cost of doing business
are based on the sales and not on the costs of the goods.
Now, the cost of transportation from the producer to the mail-order

house is probably about the same as the cost of transportation from
the producer to the wholesaler. So, far as I have been able to learn,

the difference is not great. To make a fair comparison of the costs of

doing business, we can start with the wholesaler in one case and the

"

mail-order house in the other, and then add the items as they occur
on the way to the consumer. To the 22 per cent representing the

average cost of doing business in mail-order houses we would have to

add the transportation charge to the consumer. The average order
handled by a mail-order house in Chicago, according to the statement
of one of their executives, is somewhere around $10. He stated that

it was between $8 and $11, and the average is, as I have said, some-
where about $10 per order. Now, I understand that the' transporta-

tion charges on packages of that value average about 50 cents. We
may probably take 60 cents as the average cost per package for trans-

portation, and 50 cents is 5 per cent of $10, which is the assumed aver-

age value of the average order. Therefore you must add 5 per cent

to your 22 per cent of expense, and that will give you a total cost of

27 per cent.

That 27 per cent represents the cost of distribution by the mail-

order method. From 27 to 30 per cent of the sales prices takes care

of the expenses of distributing a very large part of the goods that

go through wholesalers and retailers. The differences, gentlemen,

in the expenses of distribution by these two methods, considering

nothing else but expenses, are very small, and I can hardly say that

there is an advantage on either side. It is a question upon which

you can get figures, no doubt, from business men when they appear

before you, and it is a question upon which you will be able, no

doubt, to get a great deal of information through the proposed trade

commission. I will state in passing that the bill providing for the

trade commission is one I hope to see passed. So far as my figures

have gone they do not show that the mail-order house has any dis-

tinct advantage in the way of a lower expense of doing business over

.
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distribution through the regular channels of trade. It has several

disadvantages, so far as the consumer is concerned, in not being

able to give the personal service that retailers should give, and not

allowing a free inspection of actual goods before purchase. What-
ever advantage the mail-order house has over the small store lies

not in its method of merchandising, but it lies in the fact that the

mail-order house is able to buy large quantities of goods at special

or quantity prices—at inside prices. Another factor that gives them
an advantage is the character of their advertising.

Now, as to quantity prices, I want to explain just what I mean
by that term. I do not say that there should not be some sort of

quantity-price system. When the merchant goes to the producer

or to the wholesaler and buys a large quantity of goods from him,

the merchant is taking those goods off the hands of the producer or

wholesaler, and he is saving that producer or wholesaler storage

charges, insurance charges, the cost of handling goods in smaller

quantities, etc. Therefore I believe that the merchant in this case

is entitled to a price that takes into account the savings that his

quantity purchase gives to the producer or wholesaler who supplies

him with that large quantity of goods.

But when he gets the advantage of this special or quantity price,

it simply means that he assumes extra expenditure himself; he is

undertaking to do his own storage business, to insure his own goods,

and to handle them himself, and he must, therefore, incur those ex-

penditures himself. He is advancing his own money upon which,

of course, he must have interest. So that, on that kind of quantity

price," he will not be able to sell his goods to the customer at any
less price than the regular retail dealer who buys in small quantity.

There will be no appreciable difference in that respect then between
the concern that gets that kind of quantity price and the retail dealer

who buys in small quantities. But there is a different inside or

quantity price which the producer or jobber sometimes gives to the

distributer. This inside price is very much lower than the price at

which less favored buyers can procure the same goods. This inside

price represents a special favor ; it is a discriminatory price, and that

is the thing that makes the principal trouble in the field of distribu-

tion, and especially between small-town dealers and mail-order
houses. No dealer will buy goods at a quantity price—that is, no
large dealer, such as a mail-order manager—^unless- he has in mind
the possibility of getting a price lower than that quoted to his com-
petitor—that is, an inside price—and in many cases the mail-order
concerns—I have traced this down in several instances—are able to

make a very large net profit on the goods that they sell and stiU sell

them for less than the small retail dealer can.

I am not here with any suggestion as to how this can be met; I am
simply reciting to you a condition which exists. As I have said

before, I have no theory about this matter. You people are experts

in how to handle this matter from a legislative standpoint You will

find the remedy. However, it is the greatest evil, to my mind, in

modern merchandising. This unfair price is given to the big dealer

here and there, to the dealer who has plenty of capital ; not because

he is efficient, but simply because he has much money. I take it

that the mere presence of money does not mean efficiency. The big

capitalistic concern gets prices which permits it to sell goods to the
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ultimate consumer, in some cases, when it so desires, for less than the
prices at which the average retailer can buy them. I have looked at

this thing from the standpoint of the ultimate consumer as well as

the retailer. If a manufacturer should sell to the dealers at large
for the same price at which he sells to this one special retailer, the
ultimate consumer would eventually be benefited. However, in most
of the cases that I have studied, the quantity price that he gives to

the large dealer could not possibly be given to all dealers, conse-

quently but few consumers gain any advantage from this discrimina-

tion. If the producer did that h6 would be doing a losing business,

and to bear that out I want to give one or two illustrations.

A trunk manufacturer in the Middle West has been selling trunks
to one of the large mail-order concerns in Chicago for a number of
years. He has been selling them at inside prices. The regular
retail dealers to whom he has sold have found during the past
few years that their customers were able to buy one kind of trunk
that he produces at about the same prices which those trunks were
being supplied to the regular retail dealers for; that is, their cus-

tomers were able to get these trunks from the mail-order house for
less than the retail dealer could supply them. The retail dealers
naturally found their trade dwindling on this particular line and
they stopped handling it.

The orders for trunks became smaller for this factory and finally

the manufacturer found himself in this position: He was unable to

find a sale through the regular channels of trade at all, because there

were no retail dealers who wanted to handle his trunks by reason of

the fact that they could be obtained from the mail-order concern at

a lower price than that at which they could get them. At about the

time this dawned on him he made the buyer of this large large mail-

order concern a proposition that the mail-order concern should take

over his entire product. The buyer was willing to do that and su.ch

an arrangement was made and the entire product taken. When that

arrangement had been completed this factory maiiager hired a cost

accountant to go over his plant and determine what the costs of

making these trunks were. On investigation it was found that he
was selling trunks at less than cost, and that the price that was paid

hj the mail-order concern amounted to about the cost of labor, mate-

rial, and direct charges, but did not include, overhead charges at all.

Now, that is an illustration of the kind of quantity prices that I

have in mind. Only a few of the largest retailing institutions, such

as mail-order concerns, are able to get such prices. If manufac-

turers were to give inside prices to everybody they would soon have

to quit.

With reference to the other item, that of the character of adver-

tising that is done by the mail-order concerns, I might point out that

there are several elements that many people call dishonest
_

Mr. Flotd (interposing). Before you leave that illustration, I

would like to ask what became of that concern.

Prof. Neysteom. Well, this cost accountant completed his work

last summer, and the manager of the factory has frankly said that

he faces nothing but bankruptcy.

Mr. Floyd. What is the necessity -for legislating if a man by his

own foolishness brings himself into bankruptcy?

74414—VOL2—14 36



1628 TKUST LEGISLATION.

Prof. Netsteom. I would not say anything about that, and it was
not on that account that I gave the illustration. I simply meant
this: That in case the quantity price is permitted the small dealers

vill be unable to compete with large capitalistic dealers. I can not
give you any more than a suggestion about it. Small dealers will

have to get prices that are equivalent or equal to the prices that are
being' given to the big dealers in some way, otherwise they will be
forced out of business entirely. There is a way, although I do not
know that it is legal, but it seems to me it is their only salvation

if you do not make price discrimination illegal, and that is to com-
bine. These dealers can combine and say to the producers, " We
must have the same price that is given to these large competitiors of
ours." I think that a combination of several hundred retailers of
this kind could get equal terms and compel the manufacturer to do
as well by them as anyone else. Now, that is the condition, and
whether it can legally be met in the way I have suggested I do not
know. But that is the situation I have hoped to outline before you
to-day.

Now, if you care to give me a moment or two of time on the other
matter ; that is, the character of advertising that the mail-order con-
cerns do, I shall be glad to have it. The quantity-price evil is the
main point that I wished to explain. I would be glad to have you
ask questions on this matter.
Mr. Geaham. Could you not state in a few sentences what your

thought is with reference to the advertising? Give us the trend of

your thought as to what its object is?

Prof. Neystkom. I want to say that it is the most eflicient trade-

getting advertising in the world. They have about the best adver-
tising managers in the world. I can not say that it is generally dis-

honest, but there are many, many little things—matters of price
comparison,, and so on—^that lead people to think things about their

goods that are not always true. They are things, however, for which
the mail-order houses can not be held in a legal way. For ex-
ample, we will take an article that they are offering for sale at $1.35
or $1.50. They may say that this article sells regularly for $2 in the
retail stores. I have tested out articles of that kind in several in-

stances and have found that their statements in some cases were true,

but in many others that they were not true. When not true, would it

not be correct to say that those statements were untruths? But
whether that could be reached in any legal way is very doubtful, I
think. But I am strongly in favor of more strict laws on adver-
tising.

Mr. Graham. It could not be reached by anything we might do.
That would be a matter for State regulation.

Prof. Neystkom. Of course, this refers to a mail-order house in
Chicago, and their advertisements go all over, and whether it is a
matter wholly for State regulation or not is a question that would
have to be determined. I;t, seems to me that some action might be
taken by Congress.
Mr. Taggart. What would you think of a special income tax on

. mail-order houses that might cause them to help the people out as
much as the people are helping them out ?

Prof. Neystbom. I think that would be excellent. I am a believer
in that kind of a tax.
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Mr: Taggakt. A special tax?
Prof. liTEYSTROM. Yes. I believe in such classification of taxes in

regard to concerns doing interstate business.
Mr. Graham. Would you think that the imposition of a special

tax upon mail-order houses would be constitutional?
Prof. Neysteom. I would not care to go into detail on that, because

I have not given it sufficient thought. My impression is that it would
be one wa,y: to reach the situation; and, as I have said before, it is,

<i9 my inind, absolutely necessary that some way be devised by
which this matter of c(uantity prices can ^e corrected. Under the
present situation special prices are given to men simply because
tjiey do a big business or have great wealth. It suggests the same
thing as if a rich man should have the privilege of going to the post
office and buying postage stamps for less than the regular rates, or
a rich man going to the tax collector's office and, simply because he
is a rich man, get a reduction in taxes. The same proposition con-

fronted this country a few years ago in regard to the railroads at the
time the Interstate Commerce Commission was formed. Discrimina-
tory rates were granted by the railroads to big shippers everywhere,
and small shippers were made to pay the highest rates. Yet that
thing was checked, very largely at any rate, by the laws that were
passed by Congress.
Mr. Morgan. Do you not think that a large quantity should be sold

for less than a small quantity ?

Prof. Neysteom. Yes; that is what I said at the beginning of my
remarks on the subject. I said a merchant is entitled to all the sav-

ings that he gives to the producer by taking large quantities off his

hands; that is, storage, insurance, cost of handling, interest on the
money invested, and so on. But that would not make it possible for

the merchant to sell the goods to the consumer for any less than they
are sold by all dealers. The reason why we have trouble, in a com-
petitive way, between large and small dealers is because one gpts

inside prices to such an extent that he is able to sell below the other
fellow and still make a good net profit.

Mr. McCoy. I want to ask you about that chart with mail-order
houses on it. I notice that you did not take into consideration the
practice which has been talked of here—that is, of the mail-order
houses ordering shipments direct from the producer to the con-

sumer—so that the article is not handled by the mail-order house,

but goes direct from the producer to the consumer.
Prof. Neysteom. Well, the same situation exists in the case of

wholesalers. I should not say there would be very much difference

in this regard. Wholesalers, in many cases, have articles shipped
direct from the producer to the retailer instead of going through the
wholesale house.

Mr. McCoy. Is that a practice that prevails to some extent?

Prof. Neystrom. Yes, sir; and especially with reference to heavy
articles. Such articles are frequently shipped direct from the
factory instead of going through the wholesale houses. Now, many
articles that are handled by wholesale houses, as, for example, dry
goods, groceries, and so on, are handled in the same way by mail-order

houses—^they are all brought together and reshipped. As proof that

there is a weakness in the mail-order method of^ distribution, I want
to point out that some of the mail-order concerns are beginning to
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establish branch warehouses, to which they have goods shipped and
from where they are redistributed. They have certain central points

from which their goods are redistributed to the consumers. So it

would seem that there is not the greatest economy in the pure mail-

order form of distribution and that it is necessary for the mail-order

house to borrow some of the methods of distribution through the

regular channels of trade. In other words, some mail-order con-

cerns now have two middleman links in the chain of distribution

instead of one. They recognize that direct distribution is not the

most economical.

Mr. Morgan. I have many small merchants in small cities in my
district, and those merchants are complaining that they are being

injured by these mail-order houses. Now, as I understand it, the

advantage which a mail-order house has over a local merchant con-

sists, first, largely from the fact that the mail-order house gets an in-

side price.

Prof. Neysteom. Yes, sir.

Mr. Morgan. An unfair price?

Prof. Neystrom. Yes, sir.

Mr. Morgan. A less-than-cost price sometimes?
Prof. Neystrom. Yes.
Mr. Morgan. And, second, which is a minor matter, they have

methods of advertising—

—

Prof. Neystrom (interposing). If you will pardon me, I would
not say it is a minor matter. One of the strong factors in mail-

order Dusiness is the use of the cut-price leader to attract trade.

This is a form of advertising, and "a dishonest one in many cases.

Mr. Morgan. Then, as a matter of defense or of protection to

themselves, the only thing you have to suggest is that retail mer-
chants, trading in a certain section of the State or part of the country,

would have to organize and insist on manufacturers and producers
selling to them at the same rates at which they sell to large mail-

order houses.

Prof. Neystrom. Yes, sir.

Mr. Morgan. That is the only remedy you have to suggest ?

Prof. Neystrom. That is the only remedy I have to suggest out-

side of legislation which would operate in the same way as the legis-

lation which was passed to overcome the discriminatory rates that
were granted in former years by railroads.

Mr. Morgan. You think, then, that a mail-order house doing an
interstate business should be placed under a trade commission of

some kind?
Prof. Neystrom. Yes, sir; just so.

Mr. Morgan. And then make a law that they must sell to all per-
sons at the same price regardless of quantity ?

Prof. Neystrom. With only the exception that was named some
time ago. I think the quantity price should only be such as would
cover the saving obtained by the producer in getting rid of his prod-
uct in large quantities.

Mr. Taggart. With respect to organizing, you do not mean that
a law should be passed which would require or direct local merchants
to organize!

Prof. Neystrom. No.
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Mrv Taggart. But what you would suggest would be that we take
pains to see that they are not prevented by any law from organizing.

Prof. Neysteom. I should rather
Mr. Taggart (interposing). With the view of securing purchases

in bulk at the cheapest prices possible.

Prof. Neysteom. In view of the outcome to the consumer, I would
rather see it made unnecessary to form any such organizations. I
can not see progress toward big organizations of any kind with an
easy mind.
Mr. Taggart. Well, your idea would be to give somebody power to

say to somebody else, " You must sell at a certain price " ; or, rather,
" You must not discriminate in your prices " ?

Prof. Neysteom. That is it.

Mr. Taggaet. If you sell a large quantity to A, and B should
demand a small quantity, and stands ready to pay for it, you must
sell to B at the same rate you sold to A.

Prof. Neystrom. Yes.
Mr. Taggart. You think we can do that?
Prof. Neysteom. I do not see why you can not do it. I think if

you could do what was done in the case of the railroads you could
do the same thing with reference to other corporations.
Mr. Graham. The railroads are common carriers.

Prof. Neystrom. I understand that.

Mr. Graham. A railroad is considered along separate and distinct

lines from the individual citizen who is doing business, and you can
not regulate the individual citizen in his private business like you
can a corporation discharging a public function.

Prof. Neysteom. Well, to that I have no reply to make. As I said,

you people know what can or can not be done in a legislative way.
All I am trying to do is to lay before you the condition as I find it

with reference to quantity prices, a condition which is, as I have said

before, to my mind, the greatest evil that there is in business at the
present time.

Mr. Moegan. You are familiar, of course, with the condition of

the local credit organizations in Germany, for instance, and the farm-
ers in France, where they have farm syndicates.

Prof. Neysteom. Yes, sir.

Mr. Morgan. Where they unite and buy large quantities, and in

that way get the same prices that a big merchant would get ?

Prof. Neystrom. Yes, sir.

Mr. Morgan. Could not the retail merchants and the country mer-
chants form an association and have some one to represent them in

buying large quantities, thus getting the best rates obtainable ?

Prof. Neystrom. They could; but they do not do it. An organiza-

tion, to make it effective, usually requires some closer form than such
an organization as you have outlined.

Mr. Taggart. Tell me if this is not the sum of what has happened

:

The point that I think you omitted was that a mail-order house does

business for cash and, therefore, can do business cheaper; that the

ultimate consumer patronizes the mail-order house except when he
is broke. When he gets broke he goes down to his good old friend

and tries his credit again ; that the result is that the Government of

the United States is running its delivery wagons for the mail-order
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house ; that the money of the local community is going into the coffers

of the mail-order magnate, who is seeking to Napoleonize business;

that it impo-verishes the community; that the local dealer, who has
borne the burden of the community for many years—^that is, his

share of it—has helped to build it up, and helped to pay the taxes

of it, is now threatened with bankruptcy ; that the people of the

United States are in the delivery business; and that these mail-order

houses are not paying any taxes to the United States in consideration

of having their goods delivered—^that is, the mail-order houses are not

paying more taxes than any other corporation that may be doing
business.

The House the other day saw fit to appropriate $25,000,000 for

building roads everywhere. They pay a very small share of that ; not
any more than a local dealer does in proportion, and maybe not as

much. Now, are you here to say aiiy more in behalf of these mail-

order houses? Do you think they will finally work out to be a good
thing?
Prof Netstrom. No ; I do not ; I do not think so.

Mr. Taggaet. Are they not special privileges?

Prof. Neysteom. Yes, sir.

Mr. Taggaet. Which the United States has simply been victimized
into subsidizing by the service of the United States Government in

delivering their goods to the people.

Prof. Netsteom. May I add just one thing to what you have
stated so well; and that is, that in spite of the fact that the little

retail dealer gives credit, still his cost of doing business is as low as

I stated it to be; in spite of the fact that credit is given in the small
retail stores, the costs of distribution through the little retail stores

compare very favorably with the cost of distribution through the

mail-order method, considering all items of cost. Therefore it is

necessary for concerns like the mail-order houses to have some spe-

cial privileges in order to make a success of it. Now, if you care to

have them have such special privileges, if you want them to take the

place of regular retail stores, by all means grant them the privilege

of doing business on the inside-price basis.

Mr. Taggaet. You mean to say that some board should make an
order that there should be no discrimination in prices; that mail-

order houses, in securing a large quantity, and the small merchants,
in securing a small quantity, should be treated with absolutely no
discrimination ?

Prof. Neysteom. That is what I mean
;
jes, sir.

Mr. Taggaet. That there should be no discrimination in any way ?

Prof. Neysteom. Yes, sir.

Mr. Floyd. Would not your whole purpose be accomplished by
striking out that clause in section 9 ?

Prof Neysteom. Yes, sir; that is what I had in mind, that it

might be reached in that way. However, I am not absolutely sure

about that. I do not know just how laws are interpreted; but it

seems to me that this would be the first step in solving this important
problem.
Mr. Caelin. Is not the real difference between the large mail-order

house and the small merchant, after all, due to the fact that the large

mail-order house can afford to do business on investment principled
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and can take smaller profits, because of the great quantity of sales,
while a smaller merchant can not afford to do it on that basis ?

Prof. Neysteom. The facts in the case of Sears, Eoebuck & Co.,
for the year 1913, according to published reports, are that they
made a net profit of 9.8 cents on every dollar of sales they made.
Mr. Caeun. And a small merchant could not live on that ?

Prof. Neystkom. Ho^r- many small merchants get that net profit?

I am giving you the net profits of that company. In addition to
their costs of doing business, whatever they may be, you must add
9.8 cents more and you have their margin of gross profit.

Mr. Taggaet. How much are their sales?

Prof. Neysteom. $95,000,000.

Mr. Taggaet. So that lacked just something of $9,000,000?
Prof. Neysteom. Yes, sir.

Mr. Taggaet. That all went to Chicago and left "Wisconsin, Min-
nesota, Iowa, and other States?

Prof. Neysteom. Yes.
Mr. MoEGAN. You have studied out and fixed your plan on the idea

that you have the consumer, the producer, or manufacturer, and
then have the wholesale house and retail house, or that there would
be the manufacturer, mail-order house, and consumer?

Prof. Neysteom. Some such form; yes, sir.

Mr. MoEGAN. Now, what is to hinder the people throughout the
country, say the farmers, from organizing little syndicates or organ-
izations and buying direct from the producer? Why can we not
make a more economical system of distribution by cutting out the

wholesaler and mail-order house? There you cut out from 18 to

25 per cent. Why can we not organize the farmers, as well as the

people in the smaller towns and cities, and let them buy direct and
thus solve this whole problem and at least cut out from 18 to 25

per cent of cost ? Is npt something like that necessary ?

Prof. Neysteom. I believe in cooperation and I believe that co-

operative systems in Europe are working very successfully. The
history of that form of distribution has not been so very successful

in this country, largely because such distributing concerns have not

taken into consideration the costs of doing a distributing business.

They have attempted to eliminate more of the costs than could be
eliminated.

Mr. MoEGAN. I have been very much interested in your talk, but

it seems to me that if we do what you say we will get nowhere, because

you say the cost of distribution from the mail-order house and the

common retail merchant is practically the same.

Prof. Neysteom. Yes, sir.

Mr. MoEGAN. However, you want the retailer to be preserved, and
in order to preserve him and not let the mail-order house get all

the business you propose to. introduce some law that will make the

producer sell as cheaply to the retailer as he does to the large dealer,

but you have not reduced the cost of distribution to the people one

particle. Now, then, is it not necessary to eliminate both the mail-

order house and the wholesaler?

Prof. Neysteom. Well, if you do eliminate them, you must put

something else in place of them.
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Mr. Morgan. Why could we not do that by organizing the people
in the country into syndicates or little banking institutions with
power to purchase direct from the producer ?

Prof. Nbysteom. There is nothing to prevent that, but the diffi-

culty with those cooperative concerns is that the people do not under-
stand the cost of distribution. Such a concern should hire a man as

manager who understands distribution thoroughly. As I said before,

these cooperative organizations have not been successful here, because
the people in charge have not taken into consideration the necessary

costs of distribution. In order to be successful there should be some
one in charge of the cooperative concern, one who has thorough
knowledge of the work to be done, and in that way such a movement
could be made successful. Now, I am led to say this because of my
observation of what is being done in the cooperative concerns in

Wisconsin and Minnesota. There they have quite a number of them,
some of which are doing pretty well.

Mr. Morgan. Why could not the producer, the manufacturer, send
his catalogue to the small dealer or to the consumer the same as mail-
order houses do? Why is it necessary for the manufacturer to keep
together such an organization of so-called traveling menl Why not
cut out that cost and let the manufacturers sell direct to the local

dealers, and also cut out the wholesaler ?

Prof. Neystrom. I am with you on every one of those points in
principle. I want to eliminate every possible expense. But it can
not be eliminated to the extent that the average citizen thinks it can
when he thinks of cooperation. For example, the number of travel-

ing men is entirely too large; it should be cut down, and I think
the retail dealers feel exactly the same way as you and I think
about the matter. In fact, there are many dealers who believe there
are too many traveling salesmen, and are doing more and more to
discourage the practice of sending out so many of them. On the
other hand, the cost of doing a mail-order business from the pro-
ducer to the consumer is tremendous. The cost of putting up a cata-
logue in one of the largest mail-order concerns is 92 cents. To this
must be added the cost of keeping their mailing lists in order, to-

gether with the cost of transportation of the catalogues to the con-
sumers, bringing up the cost to probably $1.15, $1.20, or $1.25. Many
of these catalogues are wasted. Only some bring in orders. This
means a high expense. So you see there are many things to be taken
into consideration in working out a system of distribution.

I believe with you heartily on the principle you are speaking
about, but I want to point out that there are a number of things in
the way. In the meantime we have got to work with what we have.
In agriculture we believe the best way to develop better farmers
is by working with the farmers who are now on the farms instead
of bringing in new ones to take their places. The same thing ex-
actly can be done as to retail dealers. We should train them, if you
please, in our schools and colleges to become purchasing agents for
their communities and to work for the interest of their communities
in every possible way, and then they will be fully entitled to have a
good profit or rather it will be a good way for that service.

Mr. McCoy. Is this the only coimtry in which the mail-order
house exists?
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Prof. Neystrom. No; it exists in Canada, Australia, and New Zea-
land. It exists in the new countries. May I add just a word in ex-

planation? In this country and other newer countries the farming
population lives in an entirely different way from what it lives in
any other civilized country in the world. A farmer in this country
lives out by himself ; he may be 4 or 5 miles from town and separated
even from other farmers. He lives away from his neighbors.
In other countries, European countries, the farmers live in the

towns; they live right next door to the small merchant or shop
keepers in an established community. They go to the same church,
their children attend the same schools, they visit with each other,

they get each other's point of view. They feel a community in-

terest there, that the farmer in this country does not feel, because the
farmer in this country is not a part of any social community. The
natural tendency of farmers in this country, until the present move-
ment toward organization, such as this gentleman has spoken of,

has been toward individualism, every farmer for himself. He did
not feel any great concern or interest in his community; he has not
any interest in anything particularly except his own farm. Now,
that has militated against our school system, and the churches, and
it has worked against the small town. That has been one of the
reasons why the mail-order business has thrived so well in this

country. It has been as easy for the mail-order house to get an order
from the farmer as it was for the small-fown merchant. The farmers
have been as ready to believe the mail-order advertising as they were
to believe the home merchant's, because they were not any better

acquainted with the home merchant than with the mail-order house in

many cases. •

Mr. McCoy. That gives me a better answer than I had in mind,
but I was wondering what the experience with mail-order houses
abroad was.

Prof. Netsteom. There is some mail-order business in Europe,
but it is very small in proportion to the total amount of business

done. Some Chicago mail-order houses have a certain amount of

business over there and, in fact, receive orders from all over the

world. But the business is largely American. Australia has a cer-

tain amount of it. It appears in all new countries where you find

this individualistic way of livng that I have descrbed. I ask that
the accompanying matter be printed as an appendix to my remarks.
The Chairman. We are very much obliged to you. Professor.
Prof. Netsteom. Before closing I would like to include my main

reasons in writing for favoring the price maintenance or price stand-
ardization policy that the Stevens bill (H. R. 13305) is proposed to

cover.

1. Price maintenance is of greatest moment to concerns of small capital and
to concerns that manufacture a specialty that can be marketed most eco-

nomically through the regular channels of trade—producer, jobber or commis-
sion man, retailer, consumer.
A concern that has a monopoly of the production of a given commodity de-

sired by the people is not likely to care much for price maintenance either one
way or the other. To supply the consumer demand dealers are forced to carry

the commodity in stock. If such a concern sought to maintain dealers' prices

It would fix their margins at the lowest possible point, a point that in actual

practice has, I believe, never given most distributing concerns any net profit

whatever.
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A concern with unlimited capital at its command Is not likely to care much
about price maintenance, either for or against. Such a concern can usually

go out and secure its own outlets by means of chain stores, agencies, or branches

if ordinary retailers hesitate in handling the goods. It is not impossible for

such a concern under some circumstances to create so strong a consumer
demand by the expenditure of large sums of money in advertising that dealers

are forced to carry the goods for their customers in the same manner as the

trust-controlled goods. But note the cost of either process. In the first, the

unnecessary duplication of sales organizations; In the second, the great waste
In advertising.

None of these methods is open to the average specialty manufacturer or the

manufacturer with limited capital. To enable these classes of producers to

distribute economically and to produce efficiently, price maintenance Is a defi-

nite help. Whatever economies are wrought either in production or in dis-

tribution under competition will In the long run go to the profit of the con-

sumers. The price-maintenance policy will serve as a shield or rather as a
rule in a game to protect the producer in his development of economies. Pro-

duction and distribution with price maintenance is like prize fighting with a

rule not to strike below the belt. One foul blow below the belt might put the

best man in the world on the floor in a moment and thus end the struggle. One
foul blow in business competition, such as unjustified or dishonest price cutting

has shown Itself to be In several cases, might send the most efficient and socially

useful producer into receivership. I do not believe in bolstering up or offering

protection to any industry naturally weak, but I don't believe in letting excep-

tionally strong capitalistic or industrial institutions have peculiar advantages,
especially when the public gets no profit therefrom.

2. To maintain the good will of the public toward his product the price

maintalner must maintain a constant, standard quality. Such standardization
is desirable from the standpoint of the consumer for the following reasons:
(a) The consumer can tell by one single inspection or trial whether the

article Is suited to his needs or not. If it is desirable, future purchases of

the same article will take up but little time or energy. If it is not desirable he
can just as easily avoid getting It. Thus the buying process of the consumer
is simplified, time and energy are saved.

(6) Formerly when standards of life were much more simple then they
are now, and before the time of the production of really standardized articles,

the process of the buyer in making sure that he got what he wanted in the
market consumed a great deal of time that might well have been employed
profitably in some socially useful occupation. This time and thought and
energy was expended solely in trying to avoid being imposed upon. With our
present standards of living, even among the poorer classes, the average con-

sumer is confronted by the problem of determining the relative values of
every article purchased would wantonly waste a great deal more time, but
in most cases would find himself utterly Incapable of estimating even approxi-
mately the qualities laid before him. In no case, probably, would the con-

sumer be at arm's length from the dealer, whom we may assume to be an
expert in the line he handles. Without standard goods in the market, the coij-

sumer Is likely to be cheated at every purchase. The simple presence of some
standard article largely changes this. The standard. If well known, serves as a
basis of comparison. If I am in a strange market and want a watch for
about a dollar I would get an IngersoU. If I were dealing with a reputalbe
dealer in my home town and he should show me another watch which he
positively claimed was a better watch than the IngersoU for the same money,
I might take his word for It and accept the substitute; but my point is that
the IngersoU would serve as the standard of comparison for both of us. If

he can give me a better watch for the same money I feel myself the gainer.

It is also likely that the dealer has profited more, too, by selling the unknown
watch to me, the results of competition.
There are, of course, standard goods which are not price maintained, but

they are generally goods produced either by trusts or by concerns having
sufficient power to push them through to the consumer, even without the active
consent of the dealers. A large number of standard goods are price maintained,
however, whether legally so or not.

3. It Is not likely that price maintenance can become general in all lines.

Standardized articles will always attract competition and substitution. It

will be found profitable to make variations both above and below the standard,
and to change those variations from time to time, in order to suit individual
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tastes and means. Tendencies to combine and to artificially raise prices will,

of course, occur. This is another matter and should be met with summary-
action under the antitrust act.

4. Price cutting among the retailers does not bring to the consumer any
general advantage. According to the best statements available fully 50 per
cent of those in this business are able simply to hold their own. They grow
neither richer nor poorer. Thirty-five per cent gradually lose their original
capital and eventually pass out of the business. Only 15 per cent are able
to gain, and out of this percentage, probably less than 5 per cent become wealthy
at the retail business. It is clear that under such conditions price cutting in one
quarter will only result in advances in some other, or what amounts to the
same thing, a reduction in quality. Only to one who has had experience in
buying dry goods, shoes, and clothing for a fairly large family and on not an
overlarge annual salary is the extent to which quality can be cut down con-
ceivable. These lines are the ones in which price maintenance prevails the
least.

5. Some department stores and mail-order houses suggest or assert that
their methods of doing business are more economical than those of the small
stores scattered over the country. They give many general statements imply-
ing this conclusion, but, so far as I have seen, none have presented figures
showing just how much more superior their eflBciencies are. If it were true
and it could be pointed out authoritatively that these large concerns are able
to do business on a lower percentage of expense than the small stores, I for
one would be glad to see everything swept from their pathways. It is funda-

•mental with me that business should go to the agency that can perform the
service that the public wants in the most efEcient, economical, and satisfactory
manner. But, as I have stated, such comparative figures have not yet been
shown. So far as the results go that are available, there is not one exception
that I know of to the rule that the small store is able to distribute goods on a
smaller percentage of expense than the department store, considering goods
of the same class. This is a question of fact that the Government ought to
look into. The answer should be easy to get at. Upon it hinges important
issues. A good many deparment stores will not handle a price-maintained
article, not because it " makes them the manufacturer's slot machine," but
because the profits allowed them are not large enough. By the pressure of
their financial power they force undue drfCerentials from their suppliers. Some
department stores become manufacturers of parts of their own goods, but
others prefer not to take over mills, because they can buy goods cheaper from
other mills than they can make the goods for themselves. This is also a com-
mon fact that should be easy to prove.

6. The cut price in retail stores is more generally of psychologic rather than
economic significance. Its purpose is to attract trade. When the prospective

customer enters the store it is the well-understood duty of the sales people-

to try to sell him something else or in addition to the cut-price leader. No
article serves the purpose of price cutting so well as a standard article gen-

_erally sold at a fixed, well-known price. Everybody recognizes such a bargain, but
everybody does not recognize the full significance of what happens to him when
he gets into the store ofleringthe bargain.
The small storekeeper is no better in his business morals than the depart-

ment-store manager, but his opportunity for playing the same game on the
public is much more limited. The retailer of one line can not cut prices on
many things, or he will be -without a business in a short time. The department
store with 25 departments, however, can cut prices in any one of those depart-

ments on every article in the department, if it chooses to do so, and make up
daily its deficits in that department by the profits from the other departments.

In this way the department store can carry on war with all of the merchants
of some one line in its to-wn and drive them to extinction in the same way
that the Standard Oil Co. used to kill ofE its competitors, by selling oil at less

than cost in the competitor's territory and at a big profit in its own territory.

Price maintenance prevents the big store from using such unfair tactics.

If the small store handles price-maintained articles its profits will be small,

but the big store -mil not be able to crush it out by attempting to hit below the

belt.

There are other reasons for favoring price maintenance, but so far as I am
concerned the chief one is to prevent the large distributing organizations from

wiping out the smaller ones. But I -would not oppose this process if there were

any evidence that the larger organizations could perform their distributive
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functions more efficiently, economically, and satisfactorily to the public than
the smaller ones. So far as my studies have carried me into the matter I have
found no evidence that they can. They have advantages, as I have shown,
over the smaller store, especially in their advertising and buying powers, but
these advantages are derived, in part at least, from practices that society

would disapprove if they were fully understood. Whatever advantages there
may be in large scale production, the same rule does not seem to hold for

retail distribution.

To give to these large scale organizations the free hand that they desire will

only lead to a deeper accentuation of some of the economic ills that already
beset us, such, for example, as the consolidation of independent specialty manu-
facturers into trusts, the concentration of retail markets in the large cities, and
in certain sections of the large cities the piling up of enormous unearned
increments in land values in those sections, the depreciation in values, and the

decay of small towns, etc. As a citizen one can not lightly pass this struggle

by without considering what the effect will be.

I am not opposed to department stores, mail-order houses, and chain stores

simply as such. There is no question but that they perform some services

for the public better than the small stores. There are department stores that

I know of that do not employ the evil practices that I have referred to. These
are appealing for trade on straightforward lines, using truthful arguments in

their advertising. I would not want to see the development of that sort of

merchandising checked. But I do not want to see these large merchandising
establishments given any special advantage because of their size, advantages
that they may use, if they want to, in crushing competition, advantages which-
never accrue to the public.

Prof. Neystrom. I would also like to present two important court

decisions bearing on the price-maintenance question.

[Supreme Court of Washington. No. 10468. En. Blanc. Filed Dec. 13, 1913.]

FiSHEE Flotjeing Mills Co., AppEtLANi, V. C. A. SwANSON, Respondent.

In this action the plaintiff seeks to enjoin the defendant from selling flour

manufactured by the plaintiff at less tjian the retail price fixed by the plaintiff

in a contract of sale made with the defendant, and to recover damages in the
sum of $1,000. The complaint alleges, In substance, that the plaintiff is a
Washington corporation, with its principal place of business at Seattle, where
it has erected a large manufacturing plant and installed special machinery for

manufacturing a special brand of flour known as " Fisher's Blend of Patent
Flour " ; that the cost of manufacturing this flour is greater than that of
ordinary flour ; that the plaintiff has widely, and at great expense, advertised
this flour as a blended flour, pure, wholesome, and of unusual excellence, and
has used certain copyrighted designs and the above trade name to acquaint
the public with the flour, so that it has become widely known as of unusual
excellence and as of higher price than the ordinary patent flour, and that
large quantities of it are sold in Seattle and King County ; that it is necessary
to operate the mill to its full capacity in order to continue the business at a
proflt; that the flour is sold in all of its markets in constant and keen competi-
tion with many other brands of patent flour of all qualities, and that the
quantity of plaintiff's flour so sold is only a very small part of the pure blended
flour and of the quantity of ordinary patent flour sold in each of such markets

;

that it is necessary to sell the flour through all retail dealers in each com-
munity rather than through one or two, as may be profitably done with ordi-

nary patent flours, so that the good will of the retail dealers is necessary to the
success of the company; that in order to keep this good will it is necessary
to maintain a minimum retail price offering a reasonable profit to the retailer

;

that if the uniform minimum price is not maintained, the reputation of the
flour will be injured, the good will of the dealers lost, and the plaintiff will be
prevented from operating its mill at a proflt; that the defendant conducts a
retail grocery store in Seattle, and on or about October 3, 1911, entered into

an oral contract with the plaintiff, agreeing to purchase from plaintiff a car-

load of this flour at the uniform wholesale price, and further agreeing not to

sell the flour at less than a certain minimum retail price; that these prices were
the same as the wholesale and retail prices maintained by the plaintiff and its

other customers, and permit no more than a reasonable proflt; that, according
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to the contract, the plaintiff delivered an installment of the flour on this pur-
chase, the defendant accepting therewith a written invoice containing the fol-
lowing stipulation

:

"Retail prices.—Our flour is sold on condition, which is made a part of the
consideration of the sale of said goods, that the purchaser, if he retails the
same, will maintain our fixed minimum retail selling prices, and if he whole-
sales them, they are sold subject to the same conditions. Nothing in the above
conditions shall prevent the purchaser from fixing the selling price in excess of
the above lists when cost of transportation or other local conditions necessitates
the same."
That since the delivery of the flour to the defendant he has violated the

agreement by selling the flour at less than the agreed price, and has widely
advertised such sales, which price is less than the general retail price of all

the other patent flours so sold in Seattle and the State of Washington ; that his
purpose in so doing is to attract customers to his store, and that he has
threatened to continue this practice ; that the defendant's action in this respect
is causing damage to the plaintiff by injuring the reputation of the flour with
the public and destroying its sale to retailers in Seattle and throughout the
State; that by reason of defendant's actions other retailers are threatening to
follow his example, which will curtail the sales of the flour and cause irrepar-

able damage to the plaintiff ; that it has already decreased the sales of the flour,

by rendering it unpopular with the retailers, to the plaintiff's damage in the
sum of $1,000; that the plaintiff has no adequate remedy at law; the defendant
demurred to the complaint upon the ground that it does not state a cause of
action, and that the court has no jurisdiction of the subject matter. The de-
murrer was sustained, and the plaintiff electing to stand upon its complaint,
the action was dismissed. The plaintiff appeals.
A single question is presented : Has a manufacturer who has given a reputa-

tion to particular goods which he creates the right to fix in his contract of sale

to retailers a reasonable minimum price at which those goods shall be sold to
consumers?

It may be premised as a postulate that a manufacturer who has imparted a
reputation to his goods may lawfully employ any means to secure the legiti-

mate benefits of that reputation not inhibited by statutory enactment or inimi-

cal to a sound public policy.

It is not claimed, on the other hand, that the contract in question is inhibited
by any statute of this State. No question of interstate commerce is involved.

We are therefore not here concerned with the Sherman antitrust act. Nor
is it claimed, on the other hand, that the fact that the article sold was under
a trade name or In a trade dress, or the fact that it was manufactured by a
patented process affords the contract any immunity from invalidity which it

would not otherwise possess. These things must be regarded as immaterial
to this discussion. No question of public-service corporations is involved.
What we shall say has no application to contracts of corporations charged
with public functions or duties as such.
The question is thus reduced to the inquiry whether at common law the

contract here involved is violative of any canon of public policy. In consider-
ing this question much confusion may be avoided by marking the distinction
not always observed in the adjudicated cases between these contracts which,
since the earliest history of the law on the subject, have been designated as
"contracts in restrain of trade," and those more correctly designated as "con-
tracts in restrain of competition." The term " contracts in restraint of trade "

has so long been applied to undertakings not to pursue a particular profession,
trade, or business, and has so thoroughly acquired that conventional signifi-

cance as to render Its use in any other connection confusing. The rules relat-

ing to such contracts are of long standing and thoroughly established. Such
contracts are valid only when restricted as to time and to place, and when rea-

sonably necessary to the protection of the party In whose interest they are
made. Conversely stated, such contracts, when without limit as to time or
place, are invalid. (Long v. Towl (Mo.), 97 Am. Dec, 355.) The broader
doctrine Inhibiting as contrary to public policy all contracts which by any
other means tend unreasonably to restrict competition is of much more recent

development, and is much less thoroughly settled. This doctrine has to do
with the rules of public policy relating to control of markets. (See note to

Harding v. American Glucose Co. (111.), 74 Am. St. Rep., 238, 239; Noyes,

Intercorporate Relations, 366; 2 Eddy, Combinations, 719, 722; Cooke, Combi-
nations, Monopolies, and Labor Unions (2d ed.), 160.) This broader doctrine
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Is primarily directed against monopoly In any form, and seeks to protect tie,

public Interest by holding invalid all contracts by which monopoly of a given

market may be either created or sustained; or, as such, made profitable to its

beneficiaries, w^here the right to make them is not Incidental to a legal mo-
nopoly such as is accorded by the patent lavrs. With these last we are not

here concerned. It is manifest that in case of such contracts the public in-

terest Is not conserved by mere limitations either as to time or -place. The
public interest can only be secured by a prohibition of all contracts having a
tendency to create or foster monopoly by a control of any given market.
(Noyes, Intercorporate Relations (2d ed.), 357.) Since limitations of time and
«pace do not serve as the test of the validity of contracts in restraint of compe-
tition, the test must be sought in the reason which underlies the rule of public

policy. It must be found In the tendency of the given contract to control the

given market. If the contract has that tendency, it is against public policy;

if it does not have that tendency, it is not. In applying this test the public

Interest is always the first and controlling consideration. A contract or combi-
nation creating a general, that is to say, complete restraint or restriction, how-
ever slight, within a given market, is essentially invalid, because it must either

result from or tend to produce a monopoly. Its inevitable tendency Is to de-

stroy competition. Under an economic system founded upon competition every
general restriction—that Is, every restriction covering all or a controlling frac-

tion of a given commodity—is essentially unreasonable. It is not fairly neces-

sary to the protection of the manufacturer. Having a monopoly, he needs no
protection. It is not in any sense beneficial to the public, because it does not
tend to create an incentive to increased excellence of product in order to main-
tain the better price, but because of the monopoly has a contrary effect.

And again, when the contract fixing the price is not ancillary to some main
lawful contract the sole object of the contract is to restrain competition and
enhance prices, and its only tendency is to control the market. It is therefore
Invalid because of this tendency, without reference to its resonableness in

other particulars. In such a case there is no main lawful purpose to subserve
which partial restraint is permissible, hence nothing by which to measure the
reasonableness of the restraint. Its only measurable tendency would be to
create a monopoly. Such a contract Is therefore invalid.

United States v. Addyston Pipe & Steel Co., 85 Fed., 271.
State V. Duluth Board of Trade (Minn.), 121 Fed., 395.

But it does not follow that every contract restraining competition as to an
insignificant part of the total of a given commodity in a given market in any
degree is obnoxious to public policy. At common law contracts containing
limited restrictions on competition as incidental to some main contract and not
entered into for the sole purpose of suppressing competition or controlling the
market are not always and necessarily invalid. (2 Eddy, Combinations, 723.)

"A monopoly created by the Crown seems to have been necessarily illegal,

and, subject to the limitations hereafter considered, the same seems true of

what is strictly a monopoly; that is, a complete restriction upon competition
resulting from the acts of individuals. But, however it may have been as to

restrictions upon competition created by the CrovsTi, it seems clear enough that
not all restrictions upon competition resulting from the acts of individuals are
illegal. This results from the view that seems to be generally accepted, that
the economic effects of a restriction upon competition are not necessarily evil;

in other words, the unrestricted competition results in economic evils capable
of prevention or removal by some degree at least of restriction upon such com-
petition. A different view of such economic effects has, however, led to

judicial declaration in sweeping condemnation of any restriction upon compe-
tition, though, as may readily be inferred, there is no decision to that effect."

Cooke, Combinations, Monopolies, and Labor Unions, 118.

State V. Duluth Board of Trade (Minn.), 121 N. W., 395, 410.

See also Noyes, Intercorporate Relations (2d ed.), 386.

1 Eddy, Combinations, 307-324, Inclusive.

Harriman v. Menzies (Cal.), 35 L. R. A., 318.

Oakdale Mfg. Co. v. Garet, 18 R. I., 484
State V. Eastern Coal Co. (R. I.), 70 Atl., 1.

Lanyon v. Garden City Sand Co. (111.), 79 N. E., 313.

Partial restrictions have been held valid where the restraint was in different
particulars. For example: The contract may limit the vendee's right of sale

to a certain territory—a restriction as to place. (Phillips v. lola Potland
Cement Co., 125 Fed., 593.)
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It may provide that the vendee deal exclusively with the vender and only
in articles of the vender's manufacture—a restriction as to person.
Brown v. Rounsavell, 78 111., 589.
Wood Mowing & Reaping Co. v. Greenwood Hardware Co., 75 S. C, 378.
Ferris v. American Brewing Co. (Ind.), 58 N. E., 701.
Butterick Publishing Co. v. Fisher (Mass.), 89 N. E., 189.
Again, the restriction may be as to the price which the retailer must charge

for goods purchased from the manufacturer—the case here involved.
EUiman, Sons & Co. v. Carrington & Son, 2 Ch. Dlv., 275. '

Walsh V. Dwight, 58 N. Y. S., 91.

Grogan v. ChafCee (Cal), 105 Pac, 745.
Commonwealth v. Grinstead, 111 Ky., 203.
The foregoing authorities make It clear that the courts now generally recog-

nize as th basis of the rule of public policy against restraints on competition
the tendency to create a monopoly. It is manifest that a restriction of competi-
tion between the owners of an Insignificant part of the entire supply of a given
commodity in a given community could not create a monopoly nor injuriously
affect the public. It is equally clear that the restriction need not be a complete
restriction covering the entire supply of a given commodity in order to injuri-
ously afEect the public, but, unless It be held that every restriction is per se
illegal, where are we to draw the line? Obviously, the answer must be found
In the facts of each particular case. If, considering all of the circumstances,
including the character of the business, the necessities of the parties, the exist-

ence of other contracts, if any, of the same character, the restriction results or
tends to result in a substantial control of the supply or price of a given com-
modity within a given area by a single dealer or a few dealers, or by what
amounts to a combination of all of the dealers, the contract is Invalid. Sub-
stantial control of a market by one or a few is, of course, as Injurious to the
public as an absolute control. Wherever, therefore, there exists a monopoly
or combination, or the contract creates or tends to create a monopoly or such
approximation to monopoly as to practically bar others from entering the field

by the chance of failure, a contract fixing retail prices is void as essentially
injurious to the public.

"It Is not essential, however, to the control of the market, within the rule,

that it should be complete. Practical control Is suflident; and this does not
imply an absolute elimination of competition.

" On the other hand, a mere restriction of competition does not give control
of the market and Is not unlawful. The commercial maxim, ' Competition is

the life of trade,' while not adopted as a maxim of jurisprudence, finds a place
in many decisions, and the language of the courts Is often broad enough to in-

clude, as opposed to public policy, every combination in restraint of competition,
regardless of degree. But the weight of authority—as well as soun'd prin-

ciple—supports the view that every combination restricting competition Is not
invalid—that restriction, to be unlawful, wliile not necessarily amounting to

total suppression, must give substantially the control of the market.
" Just where the line is to be drawn between a lawful and unlawful restric-

tion of competition—just what restriction is practical suppression—must de-

pend largely upon the facts and circumstances of each case. As said in Hoff-
man V. Brooks, a case not oflScially reported :

' Those engaging In any trade or
business may, to such limited extent as may be fairly necessary to protect their

Interests, enter into agreement which will result In diminishing competition

and increasing prices.' Just the extent to which this may be done the courts

have been careful not to define, just as they have refused to set monuments
along the line between fairness and fraud."

Noyes, Intercorporate Relations, 356.

Cooke, Combinations, Monopolies and Labor Unions, 120.

As exemplifying that the facts In each case must determine the effect of the

contract, and that practical control of the market or any approximation to

monopoly marks the line between valid and invalid restrictions, see the follow-

ing decisions: Harriman v. Menzles, supra; Walsh v. Dwight, supra; Oakdale

Mfg. Co. V. Garst, supra ; Phillips v. lola Portland Cement Co., supra ; Marsh v.

Russell, 66 N. Y., 288; Export Lumber Co. v. South Brooklyn Sawmill Co., 67

N. T. S., 626 ; U. S. v. Nelson, 52 Federal, 646 ; State v. Duluth Board of Trade,

supra ; Meredith v. New Jersey Zink & Iron Co., 37 Atl., 539.

The fact that the circumstances of each particular case and the situation of

the parties, in addition to the effect on the public welfare must be considered,

and that of all circumstances, the dominant consideration is the welfare of the
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public, makes it diflJcult to state by definition, except in the broadest way, any
rule for determining the validity of any such contract as that here involved.
Perhaps the following is as near a complete definition as we can formulate
from the adjudicated cases : Contracts fixing prices as incidental to some main
contract, and Involving less than a controlling part of a given commodity in a
given market, not proceeding from, nor tending to create, or to maintain a
monopoly, will be sustained when the restriction is, under the circumstances of
the particular case, reasonable in reference to the interests of the parties, and
reasonable in reference to the interests of the public ; that is to say, when th«
price fixed is fairly necessary to the protection of the covenantee, and fair to

the public in that it furnishes only a reasonable profit to the contracting parties.

Lacking these elements, such contracts are invalid as contrary to public policy.

As said by Lord Macnaghten in Nordenfelt v. Maxim-Nordenfelt Co. (1894,

App. Cas., p. 565) :

" The true view at the present time, I think, is this : The public have an in-

terest in every person's carrying on his trade freely ; so has the individual. All

interference with individual liberty of action in trading, and all restraints

of trade of themselves, if there is nothing more, are contrary to public

policy, and therefore void. That is the general rule. But there are excep-

tions; restraint of trade and interference with individual liberty of action

may be justified by the special circumstances of a particular case. It is a
sufficient justification, and indeed it is the only justification, if the interests

of the reasonable—reasonable; that is, in reference to the interests of the
parties concerned and reasonable in reference to the Interests of the public,

so framed and so guarded as to afford adequate protection to the party in

whose favor it is imposed, while at the same time it is in no way injurious to

the public."
And again, as said by Mr. Justice Hughes in Dr. Miles Medical Co. v. Parke

& Sons Co. (220 U. S., 373, 406) :

" To sustain the restraint it must be found to be reasonable, both with re-

spect to the public and to the parties and that it is limited to what is fairly

necessary, in the circumstances of the particular case, for the protection of the
covenantee. Otherwise restraints of trade are void as against public policy."

Measured by our definition which, as it seems to us, is as stringent as any
fair construction of the authorities will sustain, the facts and circumstances as
alleged in the complaint disclose no sinister purpose in the contract pleaded, nor
any tendency inimical to the public interest. It may be objected that, since

protection against general restriction is the basis of the rule of public policy,

then if a general restriction is brought about by all, or nearly all, of the dealers
in a given commodity in a given area making contracts of the same character
with all retailers, the public interest is injuriously affected just as if there
were an actual combination or contract creating or approximating a monopoly.
The possibility of such a result as a mere coincidence, however, is too remote
to furnish a reason for declaring the contracts of a single manufacturer who
has no monopoly or approxmation thereto void. If a controlling number of

manufacturers or wholesale dealers in a given commodity should make identical

contracts with the retailers of that locality, it would doubtless be the result of

an agreement, secret, or otherwise, between them, and all such contracts would
be invalid as in aid of a combination in restraint of competition. The coin-

cidence would almost be conclusive evidence of the illegal combination, and
sufficient basis for declaring all of the contracts void. No such condition,

ho-wever, is presented by the record before us.

Such a contract as that here in question is of interest to the public only where
the whole of a given commodity, or a measurable approximation to the whole
of that commodity is in the control of one of the contracting parties, or of some
combination of which he is a member or which dictates his policy. It is a
monopoly, either actual or approximate, hence potential, against which the

public interest Is arrayed, not a fair reward to individual effort and initiative,

which is an essential to competition as a competitive price. In the absence of a
monopoly, either actual or potential, as above defined, a contract fixing retail

prices to the consumer can not have an effect appreciably Inimical to the public

Interest because it can not fix prices at an unreasonably high figure without
defeating its own purpose by either signally failing to maintain the fixed price,

or putting the individual manufacturer out of business. In either case, it fails

to restrict competition. Either the consumers will not buy the product at the

price fixed, or if they do, the high price will stimulate competition in produc-

tion and the price will inevitably fall. The given manufacturer will thus be
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compelled to accept one or the other alternative. He must either fix the price
to cover only a reasonable profit or he must retire from business, and this
for the simple reason that, in the absence of a monopoly either actual or poten-
tial, of the entire supply, the natural conditions of trade v^ill defeat any at-

tempted restriction of competition. Under our present competitive system, the
public is as vitally interested! in the maintenance of competition in the excel-
lence of the product as it is in competition of prices. The one is as essential to
value received at any price as the other is to a reasonable price for any value.
Lacking either, the public will eventually be the loser, either in quality of
product or in enhancement of price, which comes to the same thing. No sound
public policy will insist upon the complete sacrifice of competition in one of these
elements to competition in the other. A monopoly, however, either complete
or approximate, tends to the destruction of both, hence is on all scores, against
public policy. But where a given product is not in the hands of one man or a
combination of men there is no monopoly, either actual or proximate, and the
public has no interest hostile to a contract by a single manufacturer among
many, intended and reasonably calculated to enable him to maintain an unusual
standard of excellence in that part of the aggregate of the given product which
he puts out On the contrary, the public interest so far as it is touched by the

contract is in sympathy with it, because served by it.

Applying the principles which we have developed from the cases, it seems clear

that this contract is valid. The facts alleged negative the idea of any existing

monopoly in the appellant, and the contract has no tendency to create one. The
retail selling price was first fixed merely as ancillary to the contract of sale to

the respondent. The fixing of the price was reasonably necessary to protect

the appellant and reasonable as applied to the public, in that it provides only

for a fair profit. Fairly considered, the contract, while slightly restricting

competition, is primarily intended to promote competition by enabling the ap-

pellant to compete with other high-grade flours while maintaining the excellence

.of its product. As said by the Supreme Court of California in a case closely

parallel to that before us, Gregan v. Chaffee, supra

:

" Under these circumstances we see no reason why the contract alleged by
the plainiff should not, as between the parties to it, be held to be valid. It

violates no canon of public policy. By its terms the buyer is not precluded from
engaging in any lawful trade. He may sell other olive oil at any price and on

any conditions satisfactory to him. The producer was, in the first instance,

under no obligation to sell his oil, and when he did sell it had the right to

exact, as part of the consideration for the sale, a promise by the purchaser

that he would not seU it at less than a stipulated price. There is nothing either

unreasonable or unlawful in the effort by a manufacturer to maintain a stand-

ard price for his goods. It is simply a means of securing the legitimate benefits

of the reputation which his product may have attained. Contracts similar to

the one under discussion have been considered In a number of cases, and have

generally been upheld where, as here, they had no tendency to create a

monopoly."
After citing and reviewing many authorities, the opinion continues:
" The necessary result of what we have said is that the complaint must be

held sufficient It Is alleged that the defendant bought oil under an express

agreement that he would not sell it at less than given prices, and that he had
sold and threatened to sell it at less than such prices. This is a violation of

plaintiff's rights under this contract. Whether this contract could be enforced

against persons who might come Into possession of plaintiff's oil, with notice

of the restriction Imposed by him on Its sale, but without having made any
direct agreement to respect such restriction, is a question not here presented.

(See Garst v. Hall & Lyon Co., 179 Mass., 588; 61 N. E., 219; 55 L. R. A., 631.)

In Walsh v. Dwight, supra, the New York Supreme Court, touching a con-

tract closely analogous to that here involved, said:
" It is difficult to see upon what ground it can be claimed that such a contract

Is Illegal. That the defendants would have the right to establish agencies for

the sale of their goods, or to employ others to sell them, at such prices as the

defendants should designate, can not be disputed. Nor can it be that a manu-
facturer of merchandise can not agree to sell to others upon condition that

the vendees In selling at retail should charge a specified price for the goods

sold or should sell only the manufactured product of the manufacturer. If a'

dealer in articles of this kind, for his own advantage, agrees to confine his busi-
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ness to a particular line of goods, or agrees with the manufacturer to charge

a particular price for the articles which he sells in his business, such an agree-

ment is not illegal, as in restraint of trade, or as tending to create a monopoly,
as there is nothing in the agreement to prevent others from engaging in the
business or the manufacturers of other articles from selling their products to

anyone who is willing to buy."
In Commonwealth v. Grinstead (111 Ky., 203), notwithstanding the existence

of a statute expressly prohibiting any person, firm, or corporation doing busi-

ness in Kentucky from entering into any pool, trust, combine, agreement, con-

federation, or understanding with any other person, firm, or corporation for

the purpose of regulating, controlling, or fixing prices, the court upheld the plan
of fixing minimum retaU prices of certain brands of goods of established

reputation by contracts between the manufacturer and retailer, on the ground
that there was no concerted action among the manufacturers, since the price

was fixed by each manufacturer on his own product only.

The English courts maintain the same doctrine.

Blliman v. Carrington, supra.
National Phonograph Co. v. Edison-Bell Consol. Phonograph Co., 1908, 1 Ch.

Div., 335.

That the tendency to monopoly, complete or substantial, is the real test in all

cases involving the restraint of competition is demonstrated by cases involving

labor unions. Independent of statute, the test of legality as to contracts or
combinations in restraint of oompetltion is the same for sellers of merchandise
as for sellers of labor. This, so far as we are advised, has never been judicially

challenged.
" On principle, it is not apparent why the legality or combination among

employees as such should be subjected to any different test from that applied

to combinations among employers as such or among tradesmen as such."
Cooke, Combinations, Monopolies, and Labor Unions, sec. 52.

27 Cyc, 904.

Harriman v. Hensies, supra.
Milwaukee Masons and Builders' Association v. Niezerowski (Wis.), 70 N.

W., 166.

Gatzow V. Buening, 106 Wis., 1.

Frosllch V. Musicians' Mutual Benefit Association, 93 Mo. App., 383.

O'Brien v. Musical, etc.. Union (N. J.), 54 Atl., 150.

Folsom V. Lewis (Mass.), 94 N. B., 316.

More V. Bennett (111.), 29 N. B., 888, 891, 892.

Jt would seem that the doctrine which would hold the contract here Involved

a contract or combination in illegal oestraint of competition, carried to its

logical extent, would render illegal practically every trades union or labor
union in the country. The courts should be slow to adopt a rule of such far-

reaching results. Such unions or associations for the purpose of maintaining
wages are now universally recognized as legal.

24 Cyc, 819, 6.

The respondent relies solely upon the following decisions

:

Parke & Sons Co. v. Hartman, 153 Fed., 24.

Bobbs Merrill Co. v. Straus, 28 Sup. Ct Rep., 722.

Dr. Miles Medical Co. i;. Parke & Sons Co., 220 U. S., 373, affirming the de-
cision of the circuit court of appeals in 164 Fed., 803.

The decisions In Parke & Sons Co. v. Hartman is not necessarily in antag-
onism to the views here expressed. That case involved a monopoly. It holds
that there is no such analogy between the statutory monopoly accorded by the
patent laws and the monopoly resulting from the sole possession of a trade
secret as to make it lawful to protect the latter by contracts or notices fixing
the retail price, as is permitted in the case of patented articles. The opinion is

devoted largely to a demonstration of tlie proposition, which we deem unques-
tionably sound, that the owner of a secret formula for the manufacture of a
proprietary medicine, though he may protect the secret by contract against its

disclosure, can not protect the profits resulting from his monopoly in the manu-
factured article (in that case Peruna), by contracts or notices fixing a mini-
mum price at which the jobbers and retailers shall sell it. That the effect of

the contracts there involved was an absolute prevention of any competition in

prices, a complete or general restriction as to Peruna, because of their appli-

cation to the whole supply of that article on the market, is shown by the
opinion, where it is said

:
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" Thus all room for competition between retailers who supply the public is
made impossible. If these contracts leave any room at any point of the line
for the usual play of competition between the dealers in the product marketed
by complainant, It is not discoverable. Thus a combination between the maiiu-
facturer, the wholesalers, and the retailers to maintain prices and stifle com-
petition has been brought about. It is true that the complainant is not in a
combination with other makers of Peruna. There are no others. If there
were there would not be a complete or general restraint, for it might then
happen that these others, not being bound by any covenants, could supply the
public. If the supply to come from them was adequate for the public demand,
the public might be In no wise affected."
That the learned judge who wrote the opinion recognized the validity of such

contracts as between the actual contracting parties, where no monopoly was
involved, and when merely ancillary to some main contract, and reasonably
necessary to the protection of the retained business of the covenantee, is also
evident from the following language, which further distinguishes that case from
the one before us:

" Looking to the averments of the bill as a whole and to the scheme of busi-
ness as disclosed by the contracts themselves, we can not escape the conclusion
that the covenants restricting sales and resales have as their prime object the
suppression of competition between those who buy to sell again. Any benefit

to the retained business to result from them is manifestly but an incident of
the main purpose, which is to benefit his vendees and subvendees by breaking
down their competition with each other. Restraints which might be upheld if

ancillary to some principal contract can not be enforced if when unmasked
they appear to be the main purpose of the contract, and not subordinate. The
covenants in the contracts signed by the retailers are not even collateral to any
sales by the complainant, but to sales made by the wholesalers. Although they
run to the complaint, their prime purpose is neither the protection of the
retained business of the complainant nor of the wholsaler, but only to prevent
competition between retailers. Covenants protecting the seller of property
against the competition of the buyer, by Its use against the business retained
by the seller, which are upheld, if not wider than necessary for that purpose,
have been covenants where the main purpose has been to protect the seller him-
self against competition directed against his retained business."
The opinion, when fully considered, fairly recognizes every principle herein-

before developed from the authorities as sustaining the contract here Involved.

In Bobbs-Merrlll Co. v. Straus it was held that the sole right to vend a copy-
righted book secured by the United States statute to the owner of the copyright

does not include the right to impose, by a mere notice printed on the same page
with the notice of copyright, a limitation as to the price at which the book shall

be sold at retail by future purchasers with whom there is no privity of contract.

The distinction from the case In hand Is too plain to require further commenj.
Nor do we deem the decision of the United States Supreme Court in Dr. Miles

Medical Co. v. Parke & Sons Co. controlling on the facts here presented. In
that case the bill alleged the manufacture of certain proprietary medicines
under secret formulae and processes, and the sale thereof under trade-marks and
trade dress; that to prevent Injury to Its business by the sale of its medicines
at cut prices, complainant had adopted a dual system of contracts controlling

the sale and resale oi Its product; that the system contemplated consignments
to wholesale dealers permitting them to sell only to other contracting wholesale
dealers and retail dealers who had also contracted with the complainant to

sell its goods at fixed prices; that the defendant, refusing to enter into a con-"

Blgnment contract, had induced complainant's wholesale and retail agents, by.

means of fraudulent representations, to violate their contracts and sell goods
of complainant's manufacture to the defendant, with the intention of selling

such goods at cut rates to attract customers for other merchandise. An injunc-

tion against this practice was sought. It appeared that consignment contracts

had been made with over 400 jobbers and wholesalers, and retail-agency con-

tracts with 25,000 retail dealers in the United States. The court refused relief

on the ground that, by its system of interlocking restrictions, complainant

sought to control not only the prices at which Its agents might sell Its product,

but the prices for all sales by all dealers at wholesale or retail, whether pur-

chasers or subpurchasers, and thus fix the amount which the consumer shall

pay, eliininating all competition. The court held that such a systern amounts
to a restraint of trade, and is Invalid both at common law and under the
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Sherman Antitrust Act. It wiU be noted that the system there involved had
no purpose, save to create and perpetuate a monopoly which, under any view
of the authorities, is invalid. While certain expressions in the opinion might
appear contrary to the views we have expressed, the opinion expressly states

that the mere fact that some restraint results does not necessarily render the
contract invalid, and clearly recognizes the principles upon which the contract
here involved must be held valid. Mr. Justice Hughes, speaking for the court,

uses the following language

:

" With respect to contracts in restraint of trade, the earlier doctrine of the
common law has been substantially modified in the adaptation to modem con-
ditions. But the public interest is still the first consideration. To sustain the
restraint it must be found to be reasonable, both with respect to the public and
to the parties, and that it is limited to what is fairly necessary, in the circum-
stances of the particular case, for the protection of the covenantee. Otherwise
restraints of trade are void as against public policy. As was said by this court
In Gibbs v. Baltimore Gas Co. (130 U. S., p. 409) : 'The decision in Mitchell v.

Beynolds (1 P. Wms., 181; S. C. Smith's Leading Cases, 407, seventh Eng. Ed.:
eighth Am. Ed., 756) is the foundation of the rule in relation to the invalidity
of contracts In restraint of trade; but as it was made under a condition of
things and a state of society different from those which now prevail, the rule
laid down Is not regarded as inflexible, and has been considerably modified.
Public welfare is first considered, and if It be not involved, and the restraint

upon one party is not greater than protection to the other party requires, the
contract may be sustained. The question is whether, under the particular cir-

cumstances of the case and the nature of the particular contract involved in it,

the contract is or Is not unreasonable. (Rousillon v. Rousillon, 14 Ch. D., 351;
Leather Cloth Co. v. Larsont, L. R. 9, Eq. 345.)' "

The cases upon which the respondent relies are all reviewed and distinguished
from a case such as that here presented in Ghiarardelll v. Hunsicker (Cal., 128
Pack., 1041).
We do not hold that a mere notice printed on the packages or bill of lading,

In the absence of express contract to be bound by such notice, would be suflS-

cient to create a valid restriction of the sale price, however unobjectionable.
We do not hold that a manufacturer would have the right, by any such notice,

to pursue his product into the hands of third parties and fix their selling

price. The right, where it can be exercised at all, rests in contract; and it

would seem that the contract should be held binding upon the parties to it,

except where the breaking of the contract is induced by the fraud of the third

party. As observed in Dr. Miles Medical Co. v. Parke & Sons Co., supra

:

" Whatever right the manufacturer may have to protect his control beyond
his own sales must depend not upon an inherent power incident to production
and original ownership, but upon agreement."

See also Garst v. Hall & Lyon Co. (179 Mass., 588) and Bobbs-MerriU Ci).

V. Straus, supra.
Finally, it seems to us an economic fallacy to assume that the competition

which in the absence of monopoly benefits the public is competition between
rival retailers. The true competition is between rival articles, a competition
In excellence, which can never be maintained if, through the perfidy of the
retailer who cuts prices for his own ulterior purposes, the manufacturer is

forced to compete in prices with goods of his own production, while the retailer

recoups his losses on the cut price by the sale of other articles at or above their
reasonable price. It is a fallacy to assume that the price cutter pockets the
loss. The public makes it up on other purchases. The manufacturer alone is

injured, except as the public is also injured through the manufacturer's inabil-
ity, in the face of cut prices, to maintain the excellence of his product. Fixing
the price on all brands of high-grade flour is a very different thing from fixing
the price on one brand of high-grade flour. The one means destruction of all

competition and of all incentive to Increased excellence. The other means
heightened competition and intensifled Incentive to increased excellence. It will
not do to say that the manufacturer has not interests to protect by conract in
the goods after he has sold them. They are personally identifled and morally
guaranteed by his mark and his advertisement. (Mazetti v. Armour & Co., 33
Wash., Dec. 438.) His reputation as a manufacturer, one of his chief assets,
is bound up in them. The attitude of the respondent, who has willfully vio-
lated his contract, presents no equities in his fiivor. The allegations of the
complaint show that the public interests will In no wise suffer from an enforce-
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ment of the contract. As between the parties, the appellant is entitled to the
relief for which he prays.
The judgment is reversed.

Ellis, J.
We concur

:

,Cbos,' C. J.

GOSE, J.

Chadwick, J.

Main, J.

Mount, J.

MOBRIS, J.

Pabkeb, J,

German Decisions.

[Translation.]

[19.U. 2280.06. 32.]

IN THE NAME OF THE KING.

In the matter of the firm of A. Jandorf & Co., of Berlin, Belle-Alliancestr, 1/2,
plaintiffs and appellant plaintiffs; attorneys in charge, Rechtsanwalte
Justizrat Cohn and Dr. Selbiger, of Berlin, Motzstr. 68, against the Incorpo-
rated Association of Manufacturers of Branded Article, of Berlin, Konigsstr.
55, represented by its managing committee. Judge of the Tribunal of Com-
merce Fritz Heinmann, of Cologne, and the director. Dr. Hans Rosemann, of
Berlin, Buulowstr. 57, defendant and appellant defendant ; attorney in charge,
Kechtsanwalt Dr. Max Gabried, of Berlin, Konigstr., 55, the 19th " Zivilsenat

"

of the Konigl. Kammergerichts in Berlin, following the verbal debate of
October 25, 1906, in which the Senatsprasident Gtinther and the Kammer-
gerichtsrate. Dr. Kanola, Pohlmann and Dr. Ritter, as well as the Lands-
gerichtsrats Dr. Schlossuing, took part, has found

:

The appeal of plaintiffs against the judgment of the Zivilkammer 12a of
the Koniglichen Landgerlchts I in Berlin, published February 28, 1906, is

thrown out. The costs of the suit are to be borne by plaintiffs.

SITUATION OF FACTS.

The defendant association, which includes about 60 members, manufacturers
of pharmaceutical, toilet, and food products, a list of which members has been
tendered and incorporated in folio 33 of the records, to which reference is

herein made, has for its objects to regulate, both in the jobbing and in the

retail trade, the sales of the branded articles manufactured by its members,
and particularly to prevent that the said articles he sold below the price fixed

for each of them. In view of this aim, the by-laws of the association provide

:

(1) The manufacturers sell their branded articles and allow third parties

to sell them only on the condition that the jobbers as well as the retailers

strictly observe the determined selling terms, and particularly the minimum
selling prices.

(2) In case a dealer should not conforrn to the terms, and particularly to the

minimum price, attached to the sale of the branded article even of one member
only of the association, it will be the right of all members toward that dealer

and their duty toward the association to stop immediately all and any deliveries

to the delinquent, even on existing contracts.

In January, 1905, the association made the following announcement in about
20 trade papers:

" In order to light against unfair competition, and particularly against price

cutting, and to maintain and promote fair trade, the association has taken the

following decision

:

" ' Members of the association covenant reciprocally that any jobber or re-

tailer who does not observe the price and terms of branded articles of even one

member only will be barred from delivery of all articles of all members. This

applies also to the case in which the obligation to observe prices and terms

was not expressly imposed upon the dealer.
" ' This is to serve as a public notification.' "
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Manufacturers, who d^ri members of the association, ask the buyers to give

them a written declaration (revers) by which the latter agree to maintain the

minimum selling price.

Now, the articles of two members of the association—" Bergmann's Zahn-
pasta," of the firm of A. H. A. Bergmann, of Waldheim, Saxony, and " Kaiser-

Borax," of the firm of Henrich Mack, in Ulm—were sold by the plaintifEs in

their department stores below the regular fixed price of 50 pfennigs, namely, for

45 pfennigs.
Consequently, the defendant association accordingly wrote on February 7,

1905, to the plaintiffs, first only about Bergmann's Zahnpasta, demanding that

in future the regular minimum price be observed, and asking for a declaration

to that effect to be given within eight days. The plaintiffs refused to consider

this demand, pointing out that other department stores were selling that same
Zahnpasta even che;lper than they. Asked by the association to give the names
of such firms, the plaintiffs wrote, February 16, 1905, that they did not feel

like giving information against anyone, but that they would keep to the regula-

tion original price when other dealers would do the same.
Meantime, on February 15, 1905, the association made the same demand of

the plaintiffs regarding Kaiser-Borax as they had made before with regard to

Bergmann's Zahnpasta, but in this case also it received a negative answer, dated
February 18, 1905. On Febrjiary 21 the association informed the plaintiffs that

it had been promised by another big department store that the price would be
thereafter observed; it asked the plaitiffs to follovs^ suit. The plaintiffs an-

swered, February 23, 1905, that they would first make sure whether their com-
' petitor would comply with the wishes of the defendant and then they would do
so, too.

Thereupon the defendant sent as "printed matter" to all jobbers who could
come into consideration as sellers of branded articles of the description of the
two articles in question a circular, dated April, 1905, bearing the title " Selling

interdiction," and marked, both on the envelop and the circular itself,^ " Confi-

dential," " Personal." This circular, certified copy of which is attached to folio

9 of the records, contained the names of the firms which, although they had
been warned, kept on selling lower than at the regular prices branded articles

of the members of the association, and the interdiction to deliver any and all

branded articles of any and all members of the association to the firms named
in this selling interdiction list, No. II, as long as the association did not raise

this selling interdiction.

The name of the plaintiffs was in the above list.

Plaintiffs considered the action of the defendant as an illicit act directed at

them in the sense of paragraphs 823, 824, 826, B. G. B., and make motion that
the court decide

:

I. That the defendant be ordered, under a penalty of 300 marks for each infrac-
tion, to refrain from the publication of selling interdiction lists applying to
plaintiffs

—

(a) on principle, generally; (6) subsidiarily, in a general way, with
the exception of Bergmann's Zahnpasta and Kaiser-Borax; (c) to specifically

inform its members that the selling interdiction as appearing on the selling

Interdiction list II is null and void and raised.

II. That the defendant be condemned to pay to the plaintiffs the amount of

damages—to be determined later on—which have been caused to them by the
sending out of the selling interdiction list and by the enforcement of the general
selling interdiction on branded articles.

As motives plaitiffs give

:

That the selling Interdiction used toward them by the defendant is not only
unjustified but goes, economically speaking, beyond the limits of what is per-
missible. Outside of the fact that no conditions of price had been imposed
upon the plaintiffs, the price of 50 pfennigs is fixed in quite an arbitrary way,
and is, in fact, about 10 times higher than the intrinsic value. By selling

these products 5 pfennigs cheaper, plaintiffs merely safeguarded the interestsof
the buying public, and it can not be construed as an unfair business attitude
nor as regular price cutting. Many other articles have have never been sold by
plintiffs below their regular selling price. Accordingly, the action of the
defendant, which tends to cut off the source of supply, not only of the two
Interdicted articles, but of all of those which belong to the association is

Illegal.

The manner in which the Interdictloif list was sent to all jobbers in Ger-
many, as well as to the 60 members of the association, does not seem admissible.
The fact that open printed matter bears the word " confidential " does not
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prove its confidential character, for this mention would only exercise curiosity
of Strangers and contribute to make the intended confidential communication
known to peaple outside.
The selling interdiction has heavy consequences for the business of the

plaintiffs. There are so many such protected articles on the market that a
department store could not possibly exist without them and would, at any rate,
suffer a heavy loss. Even special departments, selling exclusively drugs,
tlierefore representing in themselves a special business, have been almost
paralyzed by the action of the defendant, for the public always asks for
known protected brands such as the members of the association put out and it
will not take any substitutes. Plaintiffs have not been able to sell the goods
asked for after .using up their existing stock, which has meant to them a
reduction in sales estimated at about 1,000 marks per month for each of their
department stores. To that loss should be added another element which can
not easily be expressed in figures, viz, the fact ;at when the public does not
find in a store such as the plaintiffs' a current, well-known article there will be
other purchases which it will not make.

Plaintiffs claim that they are entitled, therefore, not only to the taking oflE

of the present selling interdiction, but also to the suppression of further
interdictions in future, and to damages.
The defendant asks that the claim be waived and answers that there has not

been any illicit action on its part.

The argument raised by the plaintiffs of a total business obstruction does
not fit in the case of department stores, for in such places all possible sorts
of merchandise are sold outside of the interdicted products. Furthermore, part
of the brands of the association do not belong to the articles sold by plaintiffs
because such brands, according to the imperial ruling of October 22, 1901,
can only be sold in pharmacies.
Nor cau it be said that an offensive communication has been made in a

public way. The selling interdiction, in which the words " price cutting " were
avoided, is to be considered as confidential information sent to a limited circle
of individuals, i. e., to jobbers who are permanent customers of the members
of the association. The steps taken by the association prior to the selling
interdiction are very cautious ones, and can not be legally attacked. It is

not the association but, on the contrary, the plaintiffs themselves who have
acted contrary to public ethics. Plaintiffs, who knew about the selling terms
established by the association had, by selling below the usual prices applied
in other stores, only as object the luring of the public and the creating with
it of the wrong impression that they (plaintiffs) sold in general cheaper than
other retail stores. The articles Befgmann's Zahnpasta and Kaiser-Borax
have been used by plaintiffs in such a manner. In October and November,
1905, plaintiffs organized a regular window " parade." They have brought to

the attention of passers-by huge quantities of Zahnpasta and the exhibit
cartons were advertised at the prices of 33, 45, and 50 pfennigs instead of at
the regular prices printed thereon of 40, 50, and 60 pfennigs.
This system of baiting hurts, of course, the smaller retailers—druggists in

this particular instance—whose clientele is lured by the department stores. The
defendant used as protection of the middle-class trade against the ruinous
price-cutting and bait system of department stores the " revers " system. Such
has been acknowledged as the standing feature of lawful trading in both
branches of trade under consideration in this case. Plaintiffs, who did not
sign such " revers,' could not obtain .Bergmann's or Mack's goods except by
unfair methods and through violation of contract toward the manufacturers on
the part of third parties. By doing this they act contrary to the views exist-

ing in the pharmaceutical and toilet article branches—views according to which
the sale below the prices fixed by manufacturers, and strictly observed by all

regular trade, is an unfair competition. Since the same danger of price cutting
threatens all the members "of the association, it is to them a matter of self-

defense to cut off the supply of their branded articles.

The claim is altogether unfounded, because the defendant has always been
ready and is still ready to withdraw the selling interdiction as soon as plain-

tiffs agree to maintain the price in the future; also for the reason that plain-

tiffs can not show that they suffered any damage. They continued to sell as

before all branded articles of the members of the association and they them-
selves bragged that they could get as much of these as they liked, notwith-

standing the selling interdiction of the defendant.
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The Landgerlcht, in its judgment published February 28, 1906, dismissed
the charge in view of the fact that according to the decision of the Keisgerichts
Bd., volume 56, page 277, there was no illicit act on the defendant's part.

Plaintiffs appealed in due form against thisjudgment, to the contents of which
reference is herewith made, claiming that the contested judgment should be
reversed In the sense of the original claim.
They have, however, in the verbal hearing, made the proposition that it be

established—that the selling interdiction on the part of the defendant (be it

In a public or private way, through sending of printed circulars to its members,
or In any other manner) by which the source of supply of all so-called branded
articles should be cut off from plaintifCs, is unlawful, and that the defendant
be therefore condemned to abandon it under penalty of a fine for each infrac-

tion; that the defendant be further condemned to pay to the plaintiffs 3,000
marks with 4 per cent interest from the time of service of copy of the judg-
ment, September 17, 1906, the judgment being declared immediately effective.

The defendant has presented a motion that the appeal be dismissed.
To justify the appeal, the plaintiffs state the following

:

1. As to form : So as not to suffer any further injury in their business, they
have complied with the requirements not to sell below the fixed price, where-
upon the selling interdiction has been raised on March 15, 1906, all members
of the association having been notified. This fact, which the defendant acknowl-
edges, only removes that part of the claim mentioned under I c, for the com-
pliance of plaintiff merely signifies a sort of armistice, and the renewal of the
selling interdiction will surely follow as soon as plaintiffs again withdraw the
said compliance. It is, therefore, their interest—which ought to be legally pro-

tected—to have the inadmissible interdiction declared null and void. Their
loss due to this interdiction, reaches at least 3,000 marks up to the moment of
the raising of the interdiction, and they claim the payment of this amount in-

stead of the regular fixation of liability for damages.
2. In the way of facts : It should be considered according to judgment that

members of the defendant association have not acquired the right through mere
registering of the trade-mark to exclude third parties from the sale of such
and to use the trade-mark with the Idea of creating a monopoly which may
compel third parties to do or not to do certain things in connection with the
maintenance of price. With regard to dictating prices, defendant is, legally
speaking, in no different position than the seller of any other goods is which
said seller wants to put upon the market. Therefore it can only be a question
of knowing whether defendant is allowed in any way or manner, be it with
the aid of so-called " revers " or be it with the help of boycott, to impose the
selling terms of any one member of the association.

While answering this question, it should be first considered that, according to

public view, the trade-mark covers a definite product that has won the market
owing to its being made generally known or owing to its popularity. Therefore
the argument that a similar product of the same quality, but not protected by
trade-mark, could be had cheaper elsewhere is not to be considered, so that, as
has been pointed out in the original suit, it is of vital importance for a de-
partment store to be able to offer to its consumers branded articles. Since
this fact is undoubtedly known by the defendant association, it is evident that
the declaration of a boycott intended deliberately to bring about this result.

From a legal standpoint the views expressed by the Eeisgericht in the judg-
ment of December, 1902, which the previous judgment mentions without, how-
ever, seeming to give it sufficient weight should be taken into consideration.
In the motives of said judgment it is stated that a delivery interdiction is

Illicit when it grows Into a regular system of unjust intermeddling and damag-
ing interference in business exploitation, and when the association thereby
arrogates to itself a compelling and punishing power upon all business associ-

ates. This case, which Is only mentioned by the Reisgericht, but without being
further commented upon, applies here, for the procedure of selling interdiction

as used by the defendant goes far beyond any fair bounds and grossly hurts
the sentiment of propriety of any fair and right-thinking person. It is a fact
that defendant works with a thorough boycott system, applying it to its own
members as well as to nonmembers under penalty of suppression of supplies
of all articles. • In this manner defendant brings to bear its compelling and
punishing power far beyond the limits of the association itself and upon the

trade at large. This procedure appears the more condemnable, because not
only those who cut prices on all branded articles, but even such as infringe

ever so slightly upon one single nrticle imp stricken by the boycott. Defendant



TEUST LEGISLATION. 1651

can not take for its argument the fact that It first gives warning or that it

asks for a declaration that the Infraction was Involuntary, for a third party
can have no right to give such warning or to ask such question. Such an
exaggeration of a monopoly system has nothing to do with trading liberty, nor
with the right of protection of one's own work.
The chamber of commerce will confirm that defendant association includes

about 60 manufacturers of the toilet article, pharmaceutical, and food-products
branches, who represent both in the way of number and of importance the
largest proportion by far of the German production, so that it would be either
impossible or at least extremely difficult for a concern like the plaintiffs lo
maintain its full trade in these branches if it should be cut off from all artides
of any and all manufacturers.
Claim is based upon page 824, B. G. B., for the fact that a communication

having been sent, both to members and to nonmembers, to the effect that the
boycott was declared upon certain firms, constitutes a publicity, such as Is

provided for in said article 824, B. G. B.
Lastly, the claim is sustained in article 823, B. G. B., because in this case

competition, as a consequence of trading liberty, is not kept within licit limits.

The result of the boycott, the heavy damage caused to plaintiffs, as also to

any other firm that might be the object of such measure, were things that the
association knew beforehand; moreover, they were deliberately intended, so
that the selling interdiction was knowingly used as a punishing means, which,
on principle, appears illegal.

Defendant first contended that the original claim could be modified, in view
of the facts that through submission of plaintiffs to the selling terms, para-
graphs la and lb have become without object.

Further, that its procedure does not an any sense hurt public ethics. Par-
ticularly, it can not be said that the association, owing to its by-laws, Incites

its members to breach of contracts. The public communication to which
plaintiffs refer in connection with this point, is merely intended to do away
with individual notices to each manufacturer, calling attention to his rights,

and to bring to the general knowledge the business terms fixed for the future.

As to the relations between the members and their customers, the following
principles have been established once for all

:

1. Goods are only to be sold on condition that they will not be offered for

sale below the fixed price. Jobbers must Impose the same conditions udod
their customers.

2. It must be clearly agreed in contracts for future deliveries that the manu-
facturer is not bound to further deliveries should the association put the sell-

ing interdiction upon the dealer. The jobber making such contracts !«»«*-•'"•<

the same restrictions upon his customer.
Members of the association who had not reserved the right to stop deliveries

on contracts in case of the selling interdiction being declared have alwara

been informed that they must continue deliveries notwithstandina the inter-

diction.

Defendant's procedure is merely a legal act of self-defense against the p««»
cutting of the department stores. In the cases of the firms of Bergmann ami

Mack, not only have both firms been injured by plaintiffs in direct way, bw-

they are threatened by further Injury, inasmuch as the druggists' associatJ--

has declared that they would not sell their products any more should plaintiwr.

continue price cutting. Other department stores, such as Wertheim, have inasr

since agreed to maintain the minimum prices.

It can not be claimed that defendant has acted contrary to public ethics, hi.i

the plaintiffs did. Although plaintiffs knew perfectly well the terms fixed hv
Bergmann and Mack for the sale of the articles to the public, they obtalnea

said articles through middle men, who were In this way led to breach of con-

tracts. The argument of the plaintiffs that they intended to protect the public

interest by a reduction of price better suited to the actual value of the goods,

can hardly be taken seriously. In fact, it is for them a mere question of

putting up a bait.

Also the statement that plaintiffs suffered damages is not correct, for ther

have been able to get, notwithstanding the selling Interdiction, all the asso.^.

ation's branded articles that they wanted ; but even if plaintiffs should actually

have suffered, that would be their own fault, and because they did not submit

to the selling terms.

The provisions of articles 824 and 823, B. G. B., can not come under con-

sideration as the matter stands, and it is once more pointed out as to the form
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of these paragraphs wJiar the list was sent confidentially'and could only come
to the knowledge of plaintiffs through breach of confidence.

MOTIVES.

The appeal Is to be entirely dismissed.

With regard to the opposition made by defendant in connection with a change

In the claim, it must be determined if this change contains anything inad-

missible. This must be negatively answered.
If one compares the claims presented to the first court with the ones verbally

presented to the court of appeals, one sees immediately that Claim I c has not been
maintained, while Claim II has been transformed Into a claim for a lump sum.

These changes can not be objected to, so that only the change made in Claims
I a and I 6 is to be considered. Now, an examination of the difference between
the original claim and the appeal claim shows that the demand stated in the

original claim is again formulated, but the part referring to an injunction to

refrain from using the selling interdiction remains unchanged, while the other

part this time takes the form of a claim for assessed damages. Now, the court

Is asked to establish that the defendant is not entitled, for tie reasons stated In

the original claim, to put the selling interdiction upon the plaintiffs.. Since the

shifting from a claim for fixed damages to one for assessed damages does not
mean any change In the actual claim, this modification in itself would only
then bring about a dismissal of the appeal if the premises of the claim for

assessed damages (Art. 256, Z. P. O.) were not there. Defendant seems, indeed,

to assert it, while emphasizing the fact that plaintiffs had agreed to maintain
the fixed selling terms. Defendant, however, overlooks the fact that such a
compliance, under the existing circumstances, means only an armistice, as the
plaintiffs put it, but not a waiving of defendant's contestation of the admissi-

bility of the selling interdiction; plaintiffs continue to contest that defendant,
now as before, has any right to put on such selling interdiction. On the other
hand, it is the plaintiffs' evident legal interest that the judge should find that

such a selling Interdiction Is effective, for they would be governed by this in

their attitude when buying the necessary supplies for their drug trade, and
also it would enable them to rescind the signed " revers " at any time and then

sell the products of the members of the association below the regular prices.

Now, when going into an actual examination of the claims stated, it appears
first that article 824, B. G. B., which plaintiffs refer to to justify their claim,

does not apply here and must be disregarded. Article 824, B. G. B., assumes
that the statement made and spread by the defendant is contrary to truth. In

this case both parties agree that plaintiffs have sold such articles, the minimum
price of which had been fixed by the association ; and the statement published
In the selling interdiction to the effect "that the plaintiffs sold such articles too

cheaply was therefore in conformity with the truth. As to article 823, B. G. B.,

which plaintiffs also refer to, it could only possibly apply to the extent of para-

graph 1, but even then the plaintiffs' claim can not be backed. True, the exist-

ing and organized exploitation of Independent trade is a legal right, the illicit

encroachment of which renders liable to damages. Also it can be conceded to

plaintiffs that the going into effect of the selling interdiction disorganized and
hurt their trade, and that such injury was, or would have been voluntary on
the part of the defendants ; only the premises to the claim that this disturbance
or injury is unlawful are missing. Just as it Is any manufacturer's privilege

to fix a selling price according to his Idea, upon his products, and to bind his

buyers and middle men not to sell such products below the fixed price, so there
Is nothing to prevent a number of manufacturers, wishing to insure the mainte-
nance of the fixed prices on their articles, from joining together and agreeing
that any dealer who would cut the price of even only one article should be
barred from delivery of all products manufactured by all the members of the
association. Such associations are a consequence of the economic fight in

which the individual stands in danger of disappearing under the fast-growing
large concerns, and therefore seeks protection by joining others in the same
position, for It Is only through such associations that he finds himself able to

fight against the opposed Interests of big concerns ; this conception is borne out
by the statement of plaintiffs, from which statement It appears that plaintiffs

would not have bothered about the fixation of price of articles of any manu-
facturer were It not for the fact that the boycott of all immediately followed.
This boycott, which naturally grows out of the basic principle, according to
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which any tradesman has the right to fix the price at which his products should
circulate, is therefore in itself not unlawful.

This does away with the application of article 823, paragraph 1, G. B. G.
There remains, therefore, only the question of knowing whether the meas-

ure adopted by defendant is not, or would not be in the present case, disloyal

;

whether it does not conflict with what, under the circumstances, any right

and fair minded person would consider proper. This question must be answered
negatively, for if on the one hand it is admitted, as explained above, that
any manufacturer, therefore also anyone entitled to trade-mark protection,

is at liberty to determine whether he will sell his products and at what price,

and if on the other hand one considers that when a buyer of these products,
notwithstanding the selling terms imposed on all trade, and therefore on him
too, manages to obtain the goods through a third party, also having knowledge
of the obligation, and sells them at a lower price, this placing on the market
of the products can only be based upon breach of contract, no fair and right-

thinking tradesmen would think it ob.i'ectionable that the manufacturer should
aim, in any permissible way, to cut ofC the supply of this third party, and to

oblige him to buy and to sell the goods In the same way as all other tradespeople
obtain them and bid them for sale. This would be so much less the case when
one considers that, in most instances and particularly in the present one, these
measures are only a means of maintaining one's own business, or, in other words,
merely a means of defense. The manufacturer—or, to keep within the condi-
tions of the present case, the trade-mark protected manufacturer—whose busi-

ness depends far less upon the distinctive qualities of his product than upon the
fact that such product is not only heavily advertised but is displayed and on
sale with many stores will, in the first place, aim to interest lastingly a great
number of retailers in its sale.

He will, ordinarily, only be able to do so by fixing a selling price which leaves
to retailers an attractive profit. But when the price is cut by a big depart-
ment store while all the rest of the retailers maintain It, the next result will

be that retailers will ask for a reduction of price so as to be able to sell the
product to their customers at the same price as the department store does.
If the manufacturer does not accord this, retailers will lose interest in the sale

of his products; they will procure other goods instead of these, the sale of the
latter being by and by restricted to department stores; in this manner the
product will in time lose Its reputation, owing to its being continually bid at
a cheap price. It will therefore be less asked for and its sales will dwindle
down to a small amount. If, however, the manufacturer gives in to his cus-

tomers, the result will be that the department stores will again reduce the
price of the product so as to continue to use it as a bait, which will again lead
to new demands on the part of retailers for a further reduction of price, which,
therefore, also in this case brings about a retrograding of the manufacturer's
business. Accordingly, resorting to a suppression of deliveries to department
stores, unless they adhere strictly to the fixed selling price, is only a means of
maintaining one's own business. However, this would be entirely ineffective if

tried by a manufacturer singly for experience, and also the present case
shows that department stores would find ways and means to obtain the goods,
notwithstanding all restrictions and contracts. The individual can only find
effective protection in association with others who take measures in common
to attain their aim.
The defendent association of manufacturers of branded articles has agreed

upon such a collective measure to the effect that any dealer who would seU
even only one product of a member below the fixed price would be cut off from
supplies of all products of all members of said association until he agreed to
maintain the selling price; the defendant association has used this measure
against plaintiffs. After it has been expounded that the object which the
selling interdiction aims at does not conflict with public ethics, the only point
remaining to be determined is whether the means used to this eifect go against
the feelings of propriety of right and fair thinking people. This also Is to be
answered negatively. It is to be considered that the defendant had no other
means but the selling interdiction to use against the plaintiffs in order that
the latter should abandon their price-cutting practice, and that the use of said
method to obtain the licit object was, in itself, quite admissible. Accordingly,
there is only one question open, viz, whether the cutting off of supplies of all

other products did not go beyond the limit of what Is allowable in competition.

This .'s not the casOi for the reason alone that, as has been already determined,
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any intercllction bearing upon one or a few products only would have been
Ineffective. But outside of that, the following must be considered : Certainly,

the exclusion from obtentlon of all products of the defendant association's

members had a rather Important effect upon the business of the plaintiff.

However, considering that the business In question is a big department store,

it can only be construed as a mere complication in the run of the said business,

in the sense that the plaintiffs, assuming that they could not procure the goods
through other sources, would be unable to use them as a bait in their drug
department. It stands to reason that if the means used could have that result

alone, It could not be considered as conflicting with public ethics.

Plaintiffs, It is true, have further claimed that the procedure used by the
defendant was against public ethics, for this reason: That In this manner the
prices of the products were held at a value many times greater than the In-

trinsic value of the goods, and the possibility of offering them to the public
at a reasonable price was thereby denied them. With regard to the latter

point. It can be dismissed without further ado, as the plaintiffs' aim was merely
to increase its business by luring the consumer. If this had to be specifically

proven, it would appear from the undenied fact that plaintiffs organized on cer-

tain dates a regular widow " parade " with the tooth paste marked underprlc&
With regard to the former point, however, it should be considered that such a
branded article does not belong to the necessities of life. Everybody knows that,

having to bear heavy advertising expenses, they are offered for sale at a much
higher price than their actual worth and that no other products of the same or
similar composition can be had any cheaper.

Plaintiffs also miss their point when they attempt to draw from the circular

an argument for their claim. Such circular, which is only intended for the
Interested wholesaler, bears in itself, either In form or contents, no motives for
the plaintiffs' claim. Considering that the contents of the circular are in con-
formity to truth, article 823, paragraph 2, B. G. B., does not apply," as before
stated, it does appear how defendant could have acted contrary to the sense
of propriety of fair and right-thinking persons, because it sent the circular in

open envelope, thus perhaps enabling third parties, for whom It was not in-

tended, to take knowledge of the contents.

Lastly, when the plaintiffs emphasized that the contested procedure was
contrary to public ethics, for the reason that wholesalers who might have
neglected to put upon their buyers the price restriction would have to break
their contracts in case of the selling Interdiction, plaintiffs overlooked that
this assumption is in fact incorrect, for as defendant has already explained
the contract has to be lived up to, notwithstanding the selling Interdiction, If

this clause has been omitted In it; therefore a breach of contract leading to a
claim for damages would, under the given circumstances, not necessarily be
contrary to public ethics.

Since it thus appears that the procedure of defendant also does not conflict

with the tenor of article 826, B. G. B., no other decision could be reached
than the one already given.

The matter of costs is regulated by article 97, Z. P. O.
Made in Berlin the 28th day of February, 1909.

( Signed : ) Gunther, Kanold, Pohlmann, Ritter, SchlSssing.

( Signed
:
) Secretary of the Konlgllchten, Landgeriehts I.

[Translation.]

[Geschaftsnummer 73.0.179.05. 48. VI. 489. 06.]

IN THE NAME OF THE EMPIRE.

In the matter of the firm of A. Jandorf & Co., of Berlin, plaintiffs and ap-
pellant plaintiffs, attorney in charge, Rechtsanwalt Justizrat Haber, of

Leipzig, against the Incorporated Association of Manufacturers of Branded
Articles of Berlin, defendant and appellant defendant, attorneys In charge,
Rechtsanwalt Justizrat Piitzler, of Leipzig, the Reichsgericht, Zivilsenat VI,

In Its verbal hearing of October 7, 1907, under President Winchenbach and
Reichsgeriehtsrate Hoffman I. Tagg, Goldman, Dr. V. Schwarze, Schaffeld,

Meyer, having found right

:

The claim, upon revision of the judgment of the Koniglich Preussischen
Kammergerichts zu Berlin, of October 24, 1906, is to be dismissed. The defend-
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ant has asked for such dismissal. The procedure was In conformity with the
judgment of the previous courts.

MOTIVES OF JUDGMENT.

The defendant association, which includes about 60 members, manufacturers
of pharmaceutical, toilet, and food articles, aims particularly to insure that
products manufactured by its members and covered by trade-mark protection
should not be sold under the price fixed for each of them, either by the wholesale
or retail trade. To this end all members have agreed amongst themselves that
any tradesman who would sell, be it only one of the products of one of the mem-
bers under the fixed prices, would be barred from delivery of all the goods of
all members as long as he has not complied with the fixed selling terms.
The firm of H. A. H. Bergmann, of Waldheim, and of Heinrlch Mack, of Ulm,

are both members of the said defendant association, the former firm manufac-
tures Bergmann's Zahnpasta, the latter Kaiser-Borax; both of these articles,

covered by trade-mark protection, ought to be sold at 50 pfennigs.
PlaintifCs sell these articles In their four department stores for 45 pfennigs

;

therefore defendant asked them to observe in the future the minimum selling

price of 50 pfennigs and to give a written declaration to that effect. This re-

quest having remained uncomplied with, defendant sent out on April 5, 1905,

to all wholesalers handling branded articles of the same branch, as " printed
matter," a circular marked " confidential," and asked said wholesalers not to

deliver any branded articles to certain firms, among which the plaintiffs, as long
as defendant did not inform them of the raising of the selling interdiction.

This demand, which is the cause of the present litigation, has, however, been
withdrawn during the course of the proceedings, plaintiffs having declared that
they would abide by the fixed minimum selling prices. Plaintiffs had brought
the following claim before appeal

:

To determine that the selling interdiction of the defendant, be it in open form
or not, through communication to its members as " printed matter," or in any
other way, and having as object the declaration of the cutting off of supplies

of all so-called branded articles, is unlawful, and accordingly to condemn the

defendant to refrain from such interdiction toward plaintiff, under penalty of

fixed fine for each time.

Further to condemn defendant to pay them an indemnity of 3,000 marks.

The court of appeals has discussed the appeal of the plaintiffs against the

Judgment of the Landsgericht. Said tribunal has expounded that the circular

objecte'd to by plaintiffs was not offensive, either in itself or in its contents;

that defendants, it is true, deliberately attacked a legal asset of plaintiffs, viz,

the exploitation of their business, and thus damaged it; that, however, this

measure was not unlawful and that neither the aim which the defendant had
in view nor the means resorted to to attain it conflicted in any way with public

ctlilcs

These views, which in general agree with the principles upon which the judg-

ment was based by the Reichsgericht, as appearing in volume Z. S., page 56,

271 ff, should be indorsed, and the revision is therefore to be denied.

Appellants claim further that the tribunal in charge of the first appeal was
not right in judging that if the goods are supplied by a third party below the

agreed price, this can only possibly be done through breach of contract. This

criticism is based upon a wrong interpretation of the contested judgment and
does not need to be considered, for the tribunal of appeals has not discussed

the reproof'of acting against public ethics, formulated against the defendant,

not only because the defendant could not be blamed for having tried to secure

Itself against a breach of contract, but also for the reason that the measure

adopted by it was a means of maintaining its own business and was, therefore,

really a means of self-defense. Now, the claim upon revision contains the fol-

lowing arguments against this view: The minimum price for both articles In

litigation is about 10 times as high as the actual value, so that it can not be a

matter of objective and legitimate protection of business. Defendant haS no

right to compel the maintenance of such an exaggerated price which restricts

business in an inadmissible manner. In taking a stand against such an artifi-

cially increased prijje plaintiffs have acted in the interest of the buying public,

and they should be protected in this matter even if they at the same time

kept their own interests in mind.

Now, this point of view of appellants does not in any way apply to the present

case. The tribunal of appeals did not commit any legal error in finding that
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plaintiffs did not care so much to make the public profit of a cheaper price

as to lure customers, and therefore increase their business; no protest was made
.by plaintiffs against this. As the Reisgericht has decided several times (see

decision in vol. Z. S., 56, p. 277, vol. 63, p. 399) any tradesman or any trade
association has the right to oblige his or its buyers not only not to sell below a
certain price but to shift in turn this same obligation upon their buyers. Gen-
erally speaking, the right to subordinate business relations to special conditions,

and the suppression of deliveries in the case of nonobservation of said condi-

tions, can not be denied to any such tradesmen or trade associations. The fact

that a big price is artificially maintained and that the buying public is given no
possibility of buying the product at a more reasonable price does not change
anything to that right; at any rate, not with products such as the ones in cause,

which, as the tribunal of appeals rightly points out, do not belong to the nece.s-

sities of life and can be easily replaced by products of like or similar composi-
tion, sometimes cheaper.
When judging the fixed minimum price limit of the two articles one should

not leave out of consideration that they are goods which can only be maintained
a certain time on the market, and which are burdened with heavy expenses in

advertising, make-up, etc.

The appellants object further to the statement contained in the contested

Judgment that because no other means but the selling interdiction could be used
by defendant against plaintiffs in order to compel the latter to cease price

cutting such means to attain the result aimed at were in themselves admissible.

Such statement should, however, not be judged by itself, but only in connection

with the phrase following, i. e., that it should be nevertheless ascertained

whether the selling interdiction of all branded articles of members of the
association went beyond what is allowable in fair competition. This question
has been negatively answered by the tribunal of appeals, after consideration
of the circumstances appertaining to the present case. Appellants say that the
tribunal of appeals could not have reached such a conclusion without determin-
ing the amount of damage caused to appellants by the defendant's action. How-
ever, if the tribunal of appeals, while acknowledging that the selling interdic-

tion had a certain effect upon the business of the plaintiffs, has come to the
conclusion that said business has merely been hampered, no legal fault can be
found with such conclusion, which is based upon due consideration of the facts.

Now, as a measure which merely hampers business but does not threaten per-

manent economic existence, or does not paralyze the running of the business,

and which particularly leaves the possibility of other earnings, can not be con-

sidered as going beyond what is allowable in the economic struggle. (See de-

cision of the Reisgericht Z." S., vol. 51, p. 835 ; vol. 56, p. 279 ; vol. 57, p. 427

;

vol. 60, p. 104; vol. 64, p. 158.) Nor can one agree with appellant's views that
such a small reduction of price as 5 pfennings upon two articles is in no pro-

portion to the damage suffered by them, so that the means resorted to by de-

fendant must be considered as an act of wantonness and hatefulness, for, as has
been properly stated by the tribunal of appeals, the interest of manufacturers
to maintain their own business necessitates that they should energetically op-

pose any selling of their branded articles below the fixed price.

Under the circumstances, appellants are wrong when they mean to base their

claims upon the principles expressed by the Reisgerichts several times and
particularly in the judgment mentioned in Z. S., volume 62, p. 264 ff, that:
"Where the individual misuses a monopoly practically belonging to him or

the absence of any possibility of competition, in such a manner as to impose
unfair disproportionate sacrifice on the general public, such action can not find

any acknowledgment in law." This principle does not apply here, because no
unfair disproportionate sacrifices have been imposed upon plaintiffs or upon the
public.

Finally, appellants complain without any reason that the tribunal of appeals
did not find in the manner in which the circular was sent any cause to sustain
plaintiffs' claim. As the tribunal of appeals has rightly explained, plaintiffs'

views that the manner in which the circular was sent conflicts with public

ethics and hurts their reputation within broad circles, because said circular,

notwithstanding the superscription " Confidential," was open to outside parties,

is unfounded, for said circular did not contain anything else than the statement
of the fact that plaintiffs sold branded articles under the fixed price together
with the Interdiction to sell them any such articles.

Accordingly, the claim for revision had to be dismissed without its being
necessary to go into the objection which can be raised on account of the form
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of the request for revision. The decision of the costs is regulated by Zlvll-

prozessordhung, article 97, paragraph 1.

(Signed:) Winehenbach, Hoffmann, Tagg, Goldmann, Dr. V. Schwarze, Schaf-
feld, Meyer.
This judgment was proclaimed at the public hearing of October T, 1907, and

appears in the statement published October 14, 1907.
( Signed : ) Walter, secretary of the court.
Made in Berlin this 29th day of March, 1910.
Ranig, secretary of the Koniglichen Landgerichts I.

ITranslation of a circular of the Association of Manufacturers of Branded Articles In
Berlin, of Feb. 6, 1913.]

PBICB CXJTTING ON BRANDED ABTICLES.

In retailers' circles there still exists the view that prices of branded articles

must be observed only when a regular contract has been entered into to that
effect. It is therefore necessary, in the interest of the retail trade, to point
out that the observation of the price of branded articles must follow, even
without a specific agreement having been signed. It has on several previous
occasions been found by the courts, and again lately in Berlin in a judgment
of October 19, 1912, upon a claim of the Association of Manufacturers of
Branded Articles, together with one of its members—the firm of Kathreiners
Malzkaffee—against" O. L., a retailer, of Berlin.
The retailer O, L. used to sell Kathreiners's malzkaffee appreciably below the

price fixed of 35 pfennigs—^i. e., at 30 pfennigs. Upon demand made of him by
the association and by the firm of Kathreiners to maintain the proper price in

the interest of the sound retail trade, he declared that he would fix the price as
he pleased, having signed nothing, and that he would continue to sell Kath-
reiners's malzkaffee at 30 pfennigs, it being an excellent bait which drew to
his store customers from many streets. Upon numerous complaints from the
surrounding trade, the association was obliged to exclude O. L. from direct or
indirect supplies through all members of the association and their purchasers.
L., however, managed to obtain Kathreiners's malzkaffee, although members and
their purchasers were not allowed to deliver it to him. In the interest of the
heavily Injured surrounding trade the association and the firm Kathreiners
brought suit against him, demanding that he should be enjoined to refrain from
price cutting under a penalty of 50 marks for each case of infringement. The
court decided in favor of the Association of Manufacturers of Branded Articles
and of the firm of Kathreiners, and condemned O. L., under penalty of 50
marks or three days' imprisonment for each infringement, to refrain from

:

(a) Offering for sale malzkaffee of the firm Kathreiners, below the fixed
price.

(6) Inducing to deliveries, third parties who have agreed not to deliver
goods of the members of the association, to defendant.
At the same time the members of the Association of Manufacturers of

Branded Articles and the firm of Kathreiners were granted the right to publish
the judgment in the press at O. L.'s expense.

(Thereupon, at 12.20 o'clock p. m., the committee went into execu-
tive session, after which it adjourned.)
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The committee assembled at 10.30 o'clock a. m., Hon. Henry D.
Clayton (chairman) presiding.

STATEMENT OF HON. JOSEPH TAGGAIRT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF KANSAS.

Mr. Taggart. Mr. Chairman and gentlemen of the committee, I
beg leave to avail myself of the kind permission of the committee,

and as a member of the committee, to make a very brief statement

and to introduce into the record some printed matter in the nature
of statements which may be of value in aiding us to perfect the anti-

trust legislation which is now pending before the committee.

The statements which are here presented, as well as the statement

that I am about to make, have been caused by the actions and con-

duct of a corporation known as the Western Newspaper Union.
This corporation is engaged and has been engaged for many years

in the business of printing patent inside newspapers and furnishing

them to the editors and publishers of weekly newspapers. They
1659
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are also in the business of casting and making ready-print plates,

or plate matter used in the business of publishing newspapers, prin-
cipally weeldy newspapers.
A hearing was had before this committee beginning June 11, 1912,

at which various statements were heard and much valuable informa-
tion was produced and brought before the committee. It appears
that the business of making these patent insides, both in the form
of plate and in the form of ready print, has. absolutely fallen into
the hands of but two concerns in this country, the American Press
Association of New York and the Western Newspaper Union, with
headquarters at Omaha, Nebr. These two concerns furnish prac-
tically all of the ready print and plate material for the whole United
States. It is said that their readers number, at least, 60,000,000 of
people of the United States. The business is lucrative and very
valuable. Advertisements are obtained, for which high rates are
charged, on account of the great number of people who receive them,
being published by practically every weekly newspaper in the
country.

It appears that some time about three years ago these two concerns
began to compete with each other very vigorausly and they began
to undersell each other. An action was brought in the United States
District Court in the city of Chicago, a summary of which has been
printed by the Government Printing Office. It was entitled "The
United States of America v. Western Newspaper Union,^ American
Press Association, and others." It is an actual fact that in that
action, brought by the United States, a decree was rendered prac-

tically forbidding these two defendants—these two concerns that

have a monopoly on this entire business, from competing with each
other.

I will submit and ask to have printed a short summary of the
pleadings and the decree as rendered by the court.

I wish to say that I believe the court was imposed upon. It seems
as though the decree was submitted by agreement of the parties, to

the court, and I can not imagine that a district court. of the United
States would have rendered such a decree except it was misled or in

some way imposed upon. I believe that a study of this decree and of
the statements describing the operations, especially of the Western
Newspaper Union, will aid us in perfecting a bill, especially with
reference to what may be the duty of the Department of Justice in
dissolving and shattering into its constitutent parts such a gigantic
monopoly as this. I believe a provision should be inserted whereby
after such concerns are dissolved into their constituent parts that
the parts should be absolutely restricted from having any interest

in each other, that the directors, stockholders, and all persons con-
cerned with each party, should be absolutely forbidden to have any
share or hold any stock or exercise any directorship or control over
any other part. And it should be provided that it will be the duty
of the Department of Justice to proceed against any concern that has,

by the methods detailed in these hearings and in these statements,
assembled together a complete monopoly of the entire business of the
country in any one line of work.

I submit these statements and ask that they be inserted in the
hearings.
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The Chairman. "Without objection, the request of Mr. Taggart to
nave printed in the record the documents which he has handed to
the reporter will be granted.

(The documents submitted by Mr. Taggart are as follows :)

Exhibit 1.

Statement of D. W. Wither, Kansas Oitt, Mo.

To the Members of the Judiciary Committee:
In presenting this document to you for your investigation I want to call your

attention to the peace agreement between the " United States of America, peti-
tioner, V. The Western Newspaper Union and the American Press Association,
defendants." This, gentlemen, is an injunction handed down by Judge K. M.
Landis. It was done in the name of the Government by Attorney General George
W. Wickersham and his assistant, W. T. Chantland.

In this injunction the American Press Association and the Western News-
paper Union both confess that they had violated the Sherman law and the
interstate-commerce law, and that they had driven all competitors in their line
of business out of the field by unfair cutting of prices and by sending traveling
•men out slandering the various competitors until the field was cleared.

Gentlemen of this committee, do you realize that these two great organiza-
tions, representing a combined capital of over $7,000,000, reach once a week
60,000,000 people, or over two-thirds of the people of the United States? Should
you, then, wonder that H. T. Oxnard, representative of the Sugar Trust;
George W. Perkins, representative of the Harvester Trust ; and M. M. Mulhall,
representative of the National Manufacturers' Association, should reach for
this influence, through which to color public sentiment in their favor, and at
the same time pay these two great purveyors of news large sums of money for
the service? As Senator Cummins stated, " It would be well to have a round-up
cf the whole business of trying to color public opinion in this way."
Gentlemen of this committee, you can readily compare the Western News-

Ijaper Union and the American Press Association with the trusted chief of
police who, through his underlings, protects crime, vice, and robbery rather
than the public, who he is selected to protect.

These two great purveyors of news not only are violating the trust and
interstate-commerce laws of to-day but stand ready and willing for hire to
protect other trusts, such as. above mentioned.

Prior to this last great exposure of some of the high officials of our country
it has been a mystery to me to know how these two great companies could come
to Washington and prevail upon Attorney General Wickersham and his assist-

ant, Mr. Chantland, to use the name of the Government in securing the decree
handed down by Judge Landis in their behalf. In this decree both of these
companies and their officials have confessed that they have separately and
jointly violated the Sherman law and the interstate-commerce law.
The Western Newspaper Union Co. confessed that they have spent over two

and a half million dollars in acquiring the capital stock and properties of
various ready-print companies, but still they have a capital stock of $6,500,000,

which would lead you to believe that this is overcapitalized at least $4,000,000,

en which they are expecting to collect large dividends from the poor, struggling

country publisher, who, as is recognized by these great trusts, has the greatest

medium for publicity in the world. Quoting Aaron Gove :
" Many farmers read

those patent insides. When I looked it up I found that a stick of stuff every
week was hot exorbitant in price, and it sure enough does get .before the voters

little by little and eats In."

Gentlemen of this committee, I want to ask you this question : Where has a
poor man any chance to build a business against such unfair competition

backed up by the Government and the Government's high officials, such as has
been done in this ease which is now before you for an investigation?

If there should be any members of this committee who heard part of this

investigation during the last term they will remember that Mr. Courtland

Smith testified before them that the Western Newspaper Union was attempt-

ing to destroy their business, and that they had appealed to Attorney General

Wickersham for protection from this destruction, but instead of getting the

protection they were really entitled to and punishing the members of the West-

ern Newspaper Union Co. for violating the trust and interstate-commerce laws,
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these two great companies and the Goverament join hands and formed one
and a greater combination in violation of this trust act. This being the case,

I again ask you wherein these two trusts had any right to enter into this

agreement which protects them against any further onslaught by one another?
You will also remember that Mr. Smith testified that in case the Western

Newspaper Union Co. was successful in securing control of the American Press
Association, that it was the intent and purpose of Mr. Joslyn to sell out to

Rockefeller and Morgan, the two controlling interests of our country, who
fully appreciated the importance of being able once a week to reach 60,000,000
people of the United States with their colored public sentiment.
With this peace agreement as it now stands, making the Western Newspaper

Union Co. and the American Press Association practically one, is it not right

to presume that they stand ready and willing, for hire, to protect Rockefeller

and Morgan interests, as well as others who have admitted before similar com-
mittees of this Congress to having received protection for hire? This being the

case, I again ask you how the poor man has any chance to establish a business

which in any way conflicts with any of the trusts of our country?

In the District Court of the United States for the Northern District of Illinois.

United States of America, Petitioneb, v. Western Newspapeb Union, Ameei-"
CAN Press Association et al.. Defendants.

SUMMARIZED STATEMENT OF PLEADINGS AND DECREE.

On August 3, 1912, there was filed in the United States District Court for the
Northern District of Illinois a petition in equity in the above-entitled cause.

On the same day answers were filed by the several defendants, and immediately
thereafter, by agreement between the United States and the counsel represent-

ing the defendants, a decree was entered, hereinafter set forth in full.

:{: ^ ^ H: 4: 4: 4:

The petition in said cause, omitting its formal parts, is as follows:

* * * * * *^*
III.

STATEMENT OF THE INDUSTRY.

There are In the United States approximately 16,000 smaller or so-called
country newspapers. With an approximate average circulation of 800 per
paper, and making a reasonable allowance for duplication, said papers have
an aggregate circulation of about 12,000,000 copies ; and If each paper is read by
but one household, said 16,000 papers reach about 60,000,000 of the people of
the United States, or nearly two-thirds of its entire population. Because of
the very limited circulation and number ot, copies of each issue printed by each
separate one of these so-called smaller country newspapers, and because of
the large expense necessary to the gathering of news and the acquisition of
miscellaneous matter necessary for the composition and make-up and in the
printing of such papers entire in each ofl3ce, for the purpose of gathering news
and miscellaneous matter more extensively, to distribute and furnish the said
matter and service to all of such smaller papers in a form already made up
for the IndividuaJ use of each of them, and to do this at a less price for such
service than it could be done individually by such papers, there have grown u)i

in the United States two competing industries and services known in the news-
paper world, respectively, as (1) plate service and (2) ready-print service.

Plate service consists In furnishing such news and general matter in the form
of metal type plates cast in newspaper column lengths and shipped from the
several distributing points of the plate concerns to the issuing oflSces of the
papers using it.

Ready-print service is the furnishing of newspapers printed on one side, or
on two or more pages, to the several newspapers from the distributing office or
offices of the ready-print concerns. Both of the two services are generally
known and frequently referred to as the patent inside of the newspaper.
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This service is supplied to find this action refers only to what is known as
general newspapers and does not take into account papers devoted to a special
service, such as the farm and religious papers. Probably 300 out of the 16,000
of these country newspapers" are issued without any of either plate or ready
print in their make-up. Many use plate matter alone, In addition to what is

set up in each office locally. Few, if any, use ready print alone, but nearly, if

not quite, all who take a ready-print service also use some plate service for
special features or for filling up. This for the reason that the ready-print
service must be put out in full pages, while the plate service is put out
in columns which may be used as sent out or sawed up and rearranged in

the local office. Papers using the plate service only, or such combined ar-

rangement, are known as " home-print " papers.
The defendant American Press Association, with headquarters in New York

City, is the largest purveyor of plate matter in the United States, having until

recently furnished nearly four-fifhs of all of such plate used in the United
States. The defendant Western Newspaper Union is the largest purveyor of
ready-print service in the United States, supplying over 80 per cent of it. The
defendants American Press Association ^nd Western Newspaper Union, and the
associations with which they have trade arrangements, supply, either with
ready print or plate or both, more than 95 per cent of all the newspapers In
the United States using the same, and are at this time the two largest remain-
ing organizations engaged in this industry of gathering and furnishing news
and miscellaneous matter In such form to the country press of the United
States.
The defendant corporations have been and are extensively engaged in com-

merce among the several States of the United States in shipping ready-print
papers and stereotyped plates and stereotyping matrices from their several
offices to the above-described newspapers of the United States, situated in other
and practically all the different States of the United States, and also in dis-

seminating news by each of said methods and means and among the papers
aforesaid and through them to the public In all parts of the United States.

IV.

HISTOKT OF CENTKAL-WEST PUBLISHING CO. AND ALLIED CORPORATIONS.

In 1906 the defendant Central-West Publishing Co. was incorporated under
the laws of Maine. Its authorized capital stock at this time is about $6,500,000*

not all of which is yet issued. This corporation is a holding company, and
now holds all the capital stock of defendants Western Newspaper Union and
Western Newspaper Union of New Tork, which latter is a corporation having
the same management as the Western Newspaper Union, having been organized
only for convenience in transacting business in the -State of New Tork.
Between the years 1906 and 1909 those controlling the Central-West Pub-

lishing Co. acquired the capital stocks and the properties and businesses of a
number of independent competing corporations and associations, each of which
was engaged In manufacturing and furnishing to the newspaper trade of the
United States stereotyped plates or ready-print matter, in competition with the
defendant corporations. The capital stock of each corporation acquired was
transferred to the Central-West Publishing Co., while their properties and
businesses were taken over by the working corporation, Western Newspaper
Union. In some instances, prior to such acquisition, agreements were made
between said defendants and said companies and associations whereby competi-
tion between them was in some respect restrained ; but such agreements were
unsatisfactory to the parties because they did not absolutely restrict competi-

tion between them, and said defendant therefore restored to the purchase of

the stocks and the direct acquisition of the properties and businesses of said com-
petitors with the intent and for the purpose of further restraining and monop-
olizing the trade and business among the States In plate-print and ready-print

matter, and pursuant to such unlawful plan or conspiracy to monopllze, at a
cost of over $2,500,000, it acquired the capital stocks and properties of independ-

ent plate and ready-print companies, therefore competing with said defend-

ants except in so far as they may have been restrained by contracts with
defendants.

In additional to said above-referred-to purchases, defendants hafve an ar-

rangement whereby they furnish the paper matrices of the news and general

matter from which the plates for sale or for the printing of ready prints are
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cast to the Pacific Newspaper Union, which is the ready-print department of

the American Type Pounders' Association, and which has offices at Los Angeles,

San Francisco, Seattle, Portland, and Spokane, with the result that there is no
competition between defendants and the said Pacific Newspaper Union.
For the reason that said plants have now been so absorbed and identified

with the assets and plants of the defendants herein as to now render a separa-
tion and a dissolution thereof practically a legal impossibility, and for the
further reason that news gathering and dissemination can best be performed
for the general public through the larger agencies, if there still remains be-

tween the larger agencies fair, genuine, and substantial competition, the peti-

tioner is not in this action asking the legal dissolution or separation of said

consolidations represented by defendants.

V.

EFFECT OF SAID PUECHASES AND COMBINATIONS.

The effect of the combinations, purchases, and trade alliances set forth in

division 4 hereof is that there is now remaining in the United States no com-
petitor except the defendants herein of any substantial size engaged In fur-

nishing either plate or ready print to the newspapers of the United States.

The defendant Central-West Publishing Co., and the companies whose stock it

owns, together with the Pacific- Newspaper Union of the American Type Found-
ers' Association, now furnish over 7,500 of the country papers of the United
States with plate or ready-print service, or both, while defendant, American
Press Association, supplies about 7,400 papers with plate, and about 600 papers
with ready-print service. The smaller independent agencies supply in the
aggregate less than 500 newspapers with either stereotyped plate or ready
print. Possibly 300 smaller papers use neither plate nor ready print.

It is therefore of the utmost imortance to the petitioner and the general
welfare of the public that at least the defendants, American Press Association
and the Western Newspaper Union, both be kept in the field as separate inde-

pendent and actually competing institutions.

While the Central-West Publishing Co., through its subsidiary companies
and officers, is in practical control of the ready-print business of the United
States, and has attempted to monopolize it, and has restrained and does re-

strain interstate trade and commerce therein, the American Press Association
does far more than 50 per cent of the plate business of the United States, and
has attempted and is attempting to monopolize the same. If by any method
there should be brought about a consolidation of the businesses of the defendant
corporations, or if one of these competing concerns should be eliminated, there
would remain no substantial competition in either branch of said industry, or

of one of said branches with the other, and those in control of such consolidated
interests could exact from the newspapers in need of such service such prices

as they might desire, as well as furnish to them in various ways special service

to the further enrichment and growth of power of such consolidated Industry.

v;.

ATTEMPTS AT A. COMBINATION BETWEEN DEFENDANTS AND UNFAIR PRACTICES DE-

SIGNED TO BRING ABOUT A MONOPOLY OF THE BUSINESS.

In 1909 and prior thereto it is charged that all the defendants named fre-

quently acted both in concert and separately to destroy competition or to

prevent additional substantial competition from arising in either line of industry
In which these defendants were then und are now predominant. They thus com-
mitted numerous acts of unfair competition with the design and intent either to

destroy the business of mutual competitors or compel them to sell or combine
or act in harmony with one or the other of said defendants. Such acts so done
consisted, among others, of (1) gross underselling of their competing services

in the chief field of operations of such competitors; (2) sending out traveling

men with instructions to call only on the customers of such comisetitors and to

get the trade of such customers regardless of the prices which it might be
necessary to quote; (3) summoning such competitors to conferences and openly
telling them they could not continue in their competing business, but that they
must either get out or sell out, and coupling such demands with threats of still

fiercer unfair competition, including the installation of competitive plants in
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tlieir territory, and a recitation of plants already bouglit out or put out, and of
the cooperation between all the defendants in the campaign against them.

In the year 1909, or some time previous thereto, negotiations were begun
between the officers of the defendant corporations for the purpose of either
uniting the entire business of the Central-West Publishing Co. and its sub-
sidiary companies and the American Press Association by consolidation or pur-
chase, or of acquiring by one of said companies the entire plate business and
by the other of the ready-print business. Such negotiations were had both by
correspondence and by personal Interviews.
Having failed to effect the desired combination, In the year 1911 the de-

fendant corporations, through their officers, began against each other, and they
still continue, a campaign of destructive competition.

It is charged by the American Press Association that the defendant Central-
West Publishing CoT and its subsidiary companies are carrying on this contest
by employing the following methods of unfair competition

:

(1) While maintaining their old prices to political committees, and in the
territory where they are not In competition with the American Press Associa-
tion, they sell to their other customers stereotyped plates below cost for the
purpose of destroying the trade of their said competitor. However, they refuse
to enter Into long-term contracts at such prices, thus showing that these prices

are but temporary.
(2) They have caused certain persons to purchase small blocks of stock of

the American Press Association for the purpose of harassing said association

by unconscionable and unreasonable demands for examination of books, ac-

counts, and records of said association, and for the purpose of obtaining other
Inside information of their competitor's business.

(3) They are either causing or permitting their agents throughout the coun-
try to persistently circulate reports to the effect that they will put the Ameri-
can Press Association out of business in a" short time; that the American Press
Association can last but a short time under this competition ; that a combina-
tion by them with the American Press Association will be formed, and other
similar reports; and that unless the country publishers to whom these state-

ments are made patronize them at this time they will be made to suffer as

soon as the American Press Association is out of the field.

(4) They have threatened papers located at points that can not support two
small newspapers to start competing papers unless they patronize defendants.

(5) They promise to protect publishers against suits for damages that may
arise because of repudiation of contracts with their said competitor.

(6) In connection with the last stated, at times they offer free paper and
free plate for 30 days in order to enable customers to change temporarily to

a home-print paper, and thus to avail themselves of the clause in the American
Press contracts permitting cancellation of contracts by papers becoming " home-
prmt " papers and coupling such bonus thus given with an agreement to change
back to Western Newspaper Union's ready print at a cut price with frjee plate

service continued for the home-print side.

(7) They either Instruct and authorize their agents to retain or permit and
acquiesce in their retention of plate metal belong to the American Press Asso-

ciation.

It is charged that these things are not done in, the course of regular and
fair business competition, but with the purpose and intent of destroying the

American Press Association or of forcing it Into a combination with the Union,

and with the intent thus completely to monopolize the trade and commerce in

furnishing the country press of the United States with its stereotyped plate

service and ready-print matter.

On the other hand, it is charged by the Central-West Publishing Co. that the

American Press Association is guilty of the following unfair practices

:

(1) Since the 20th day of November, 1911, it has been supplying to the trade

what It denominates an " adless " ready print—that is, ready print of the

same character as that furnished by the Western Newspaper Union, except

it contains no advertisements. This is especially injurious to the business of

the Western Newspaper Union, because that company receives the pay for all

advertisements contained in its ready print, which comprises a very large

proportion of its entire Income; and, considering this fact, the cut in the price

of ready print made by the American Press Association is fully 50 per cent

below the price charged by the Western Newspaper Union, and far below Its

cost of production.

(2) In July, 3910, it organized a bureau of foreign advertising whereby It

solicits and obtains foreign (meaning businesses at a distance from the place
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of publication as distinguished from local firms) advertising for country
newspapers, and under the guise of a large commission divides tlie proceeds
thereof with them in a certain proportion ; and then it began and still con-

tinues to circularize the customers of the Western Newspaper Union, not only
setting out the advantages of this bureau but unfairly criticizing and abusing
said Union's method with reference to advertising, and advising said customers
that it had undertaken this scheme for the benefit of the country press at a
loss of more than $33,000 to itself.

(3) It has for many years published as a house organ a weekly paper called

the American Press. This paper it circulates among all the country, news-
papers in the States and Territories. From the date of the Newspaper Union's
refusal to sell its plate business to the association it has prosecuted, through
this organ and by correspondence, a campaign of abuse and misrepresentation
as to the Union's business and business methods for th6 purpose of taking
from it its customers.

(4) It maintained for many years in different cities of the United States
houses known under other names and understood by newspapers generally to

be independent concerns. Its plan of operation was that if it did not desire

to sell to a customer at a certain price, or if it lost a customer by reason of the
prices it was charging, it would have one of these houses procure the business
at such price as might be necessary to obtain It.

It is charged that these acts were and are being done for the purpose espe-

cially of driving the Western Newspaper Union out of the plate business and
of acquiring a monopoly therein.

By an investigation of these several accusations, petitioner has ascertained
that they are founded on fact, and that the Western Newspaper Union and
the American Press Association have each previously agisted in destroying
mutual competition, and that for some time past they have been and are now
endeavoring by the unfair trade methods above described, under the guise of
business competition, to completely destroy each other's business, which
efforts are highly successful; and if they be not restrained from continuing
their unlawful practices one or the other will inevitably be forced out of busi-

ness, the now remaining substantial competition destroyed, and practically the
entire interstate trade and commerce in plate service and ready-print matter
and the gathering and disseminating of news and general matter for the coun-
try press as aforesaid will be monopolized by the survivor. As the Western
Newspaper Union has assets to the ^alue of $6,500,000 and the American Press
Association's assets are only about $1,600,000 in value, it is quite probable that
the latter will be the one to succumb, leaving the Western Newspaper Union
in control of the entire field.

VII.

EESTRAINT OF INTERSTATE COMMERCE IN DISSEMINATING INFORM-A-TION.

The Western Newspaper Union and its allied companies and the American
Press Association are great gatherers and purveyors of news and general mis-
cellaneous reading matter. They furnish a large amount of current reading
matter for a very large portion of the American people, and especially those
who live in the rural districts and do not have ready access to other character
of current literature than the weekly country papers. The infiuence, therefore,

which is exerted upon the thoughts and sentiments of the people by these pub-
lishing companies can uot be estimated.

AVhile the consolidation of the business of these two rival concerns would
seriously restrain interstate trade and commerce, in that the consolidated com-
pany would have it in its power to extort unreasonable prices from its cus-

tomers for plate and ready-print matter, yet that is not the most serious injury
to the public that would result from such a combination. If all plate and ready-
print matter were supplied by one concern, then the news thus distributed and
the discussions of economic and other important questions thus supplied would
all be designed to mold the sentiments of the readers to one particular view,

and that presentation of diverse views and full and free discussion of important
questions from different standpoints which is essential to their proper under-
standing and hence necessary to the best public interests would be prevented.

In fact, it appears in the negotiations had between the oflicers of the Central-

West Publishing Co. and the American Press Association, looking to their con-

solidation, that the expectation was that in view of the great power thus ac-

quired in disseminating information the united property could be disposed of at
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°^ interstate trade and commerce. Such a restraintand monopoly will result unless defendants be restrained from carrying on theirwarfare against each other as above described
^-liiJ-i^s

This suit is brought without any intention to injure the legitimate business
of either of defendants and without attempting to ascertain or declare the rela-
tive character and value of the service rendered by the respective defendants to
their customers. The sole concern of the United States is to prevent the de-
struction or a substantial crippling of the competition In the interstate trade
and commerce above described and the consequent restraint or monopolization
of such trade and commerce, and to continue for the publishers of the country
papers the privilege, not only of negotiating with at least two concerns as to
prices and terms for their supplies of plate and ready-print matter, but also of
exercising a choice as to the reading matter which they will buy and circulate
among their patrons.****** ^

[Here follows prayer.]

James H. Wilkeeson,
United States Attorney for the Northern District of Illinois.

George W. Wickeesham,
Attorney General.

James A. Fowlee,
Assistant to the Attorney General.

William T. Chantland,
Special Assistant to the Attorney General.

The answers of the defendants filed each admits that the industry is cor-
rectly described in the Government's petition, and admits the importance and
Influence of said industry upon the readers and thought of the people of the
United States. The separate answer of each denies that the illegal acts charged
by the Government were done, or, if done, that they were done with the pur-
pose or intent charged by the Government. The answer of each group of de-
fendants asserts and alleges that Its charges made against the other are entirely

true and correct. The defendants. Western Newspaper Union and Central-
West Publishing Co., admit the consolidations charged, but say they were legit-

imate purchases; "that the capital stock of each corporation acquired was
transferred to the Central-West Publishing Co., while their properties and busi-
nesses were taken over by the working corporation, the Western Newspaper
Union; that such acquisitions were made by direct purchase of the assets and
not by combination or with any purpose to restrain trade between the States."
Each defendant corporation admits that the two named corporations, to wit, the
Western' Newspaper Union and American Press Association, together control
the great majority of the two competing industries described, to wit, that of
furnishing ready-print and stereotype-plate service to the country press of the
United States.

The /defendant, American Press Association, in its answer alleges that nu-
merous acts " were committed against the American Press Association with the
intent and purpose of compelling said American Press Association and its offi-

cers and directors to consent to a combination or consolidation of said company
with the Western Newspaper Union."

* * * * v * *

On said petition and answers the United States procured the entering of the
following decree

:

In the District Court of the United States for the Northern District of UlinoiSi

United States of America, petitioner, v. Central-West Publishing Co., Western
Newspaper Union, American Press Association et al., defendants. No. 30888.

Decree.

This cause coming on for hearing on this 3d day of August, A. D. 1912, before

the Hon. K. M. Landis, district judge of this court, and the petitioner having
appeared by its district attorney, James H. Wilkerson, and by William T.
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Ohnntland, special assistant to the Attorney General, and having moved the
court for an injunction in accordance with the prayer of its petition, and it ap-
pearing to the court that the allegations of the petition slate a cause of action
against the defendants under the provisions of the act of July 2, 1890, known as
the antitrust act, and that the court has jurisdiction of the persons and the sub-
ject matter and that the defendants have each been regularly served with
proper process and have filed their answers to the petition, and that the de-
fendants, Central-West Publishing Co., Western Newspaper Union, Western
Newspaper Union of New York, George A. Joslyn, John F. Cramer, H. H. Fish,
and M. H. McMillen, by their attorneys, J. H. Cowin, John J. Sullivan, and
Charles F. Harding, and the defendants, American Press Association, Courtland
Smith, W. G. Brogan, and Bliiurice F. Germond, by their attorney, Charles A.
Brodek, have given and do now give in open court their consent to the rendition
and entering of the following decree:
Now, therefore. It is ordered, adjudged, and decreed:
I. That the defendants and each of them are found, and they are hereby

declared, to have been and to be now engaged in an attempt to monopolize
interstate trade and commerce in the business of shipping ready-print papers,
matrices, and stereotyped plates, and in the dissemination of news among the
several States of the Union, all done and carried on in violation of the act of
Congress of July 2, 1S90, commonly known as the antitrust act.

II. That the defendants herein and each of them have both separately and
in concert committed acts in unfair competition against mutual competitors,
and that these defendants and each of them as to said matters be permanently
and specifically enjoined and restrained from either directly or indirectly,

separately, or in concert, through their agents or employees, from in any manner
committing or doing any acts of unfair competition against the competitors of
either of these defendants, and that specifically each be permanently enjoined
from thus doing or aiding in doing any of the following acts:

(1) From underselling any competing service with the intent or purpose
of injuring or destroying a competitor of either of these defendants.

(2) From sending out traveling men for the purpose or with instructions

to ^nfl^^^'nco the customers of such competitors of either of these defendants so

as to secure the trade of such customers without regard to the price.

(3) From in any manner or for any length of time selling his or its service

in either plate, ready print, or matrices, either separately or one service with
another, at less than a fair and reasonable price, witji the purpose or intent

of injuring or destroying the business of any competitor of either of these
defendants.

(4) From threatening any customer of a competitor with starting a com-
peting plant unless he patronizes one or the other of these defendants.

(5) From threatening the competitors of either of these defendants that

they must either ceasj competing with defendants or sell out to one or the

other of the defendants herein, and from threatening that unless they do their

Industries will be destroyed by the establishment of near-by plants to actively

compete with them or by any other method of unfair competition.
III. That the defendants Western Newspaper Union, Western Newspaper

Union of New York, Central-West Publishing Co., George A. Joslyn, John F.

Cramer, H. II. Fish, and M. H. McMillen be, and they are hereby, permanently
enjoined from either directly or indirectly, by themselves or through their

agents or employees, from in any manner continuing to do any acts in unfair
competition against the other defendant company in this petition named, to wit,

American Press Association, as alleged in divisions six and seven of this peti-

tion, and particularly that they be thus enjoined from doing any of the follow-

ing acts:
(o) From combining or attempting to combine with said defendant American

Press Association, either by purchase, stock ownership, or In any other manner.
(6) From holding out inducements, in the way of control or otherwise, to

the said American Press Associations, or either of them, or any of their officers,

agents, or employees, to indicate or compel a combination between the Western
Newspaper Union and its allied concerns and the American Press Association.

(c) From selling any of their product or services at less than a fair and rea-

sonable profit, or at cost, or less than cost, with the purpose or intent of injur-

ing or destroying the interstate trade and commerce of the American Press
Association, or of any other competitors.

(d) From in any manner, either directly or indirectly, causing any person or

persons or company to purchase stock or become interested in the American
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Press Association for the purpose of or with the effect of harassing the said
American Press Association by unconecionable or unreasonable demands for an
examination of its books or inquiry Into its business methods, or the Institution
of suits with such or like purpose In view.

(e) From in any manner, either directly or indirectly. Instructing, causing,
or permitting their agents or employees or traveling salesmen throughout the
country to circulate reports or to intimate or convey the impression that these
defendants will put the American Press Association out of business, or that the
American Press Association will not be able to continue in business against the
competition of these defendants, or that the American Press Association intends
to or is about to combine with the defendants or the defendants with them, or
to Intimate or convey the impression that unless publishers approached by such
salesmen deal with these defendants they will be discriminated against as soon
as the American Press Association shall be put out of busine'ss by the competi-
tion to which it is being subjected.

(/) *''rom sending out traveling men for the purpose or with Instructions to
Influence the customers of the other defendants hereto, so as to secure the trade
of such customers without regard to the price.

(g) From in any manner threatening or intimating that they will start com-
peting papers at points where customers of the American Press Association
or other competitors refuse to deal with them either in plate or ready-print
matter, or both.

(ft) From in any manner promising or intimating to any publisher or other
person who Is a customer of the American Press Association or -any other com-
petitor that they will protect such customer against expenses and costs in any
suit that may arise by reason of the repudiation of any contract between such
competitor and such customer.

(i) From in any manner retaining or permitting the retention by their agents
or employees of plate metal or other property belonging to the American Press
Association or other competitor of said defendants.

(j) From in any manner offering bonuses or paper or plate service free or at
a nominal price with the purposa and Intent of inducing or enabling customers
of the American Press Association or any other competitor to temporarily
change to home-print" papers, and thus to assist them in breaking contracts with
the said American Press Association with lessened chance of liability for breach
of contract; and, furthermore, from offering In connection with such bonus to

sell their service at less than the usual price to such customer of such competi-
tor and from offering as a part of such plan the continued use of free plate for

the home-print side of the papers of such customer.
(fc) From purchasing or acquiring stock in any other corporation, or interest

in any other concern, engaged in the manufacture or sale of plate matter or
ready prints, and not a party hereto ; and from acquiring the property and busi-

ness of any such company unless application be made to and permission to

make such purchase be granted by this court.

(l) From In any manner imfairly criticizing and abusing the method of the
said American Press Association with reference to advertising, or from doing
any of said things through its weekly house organs, known as the Publishers'
Auxiliary and the Western Publisher, and particularly from misrepresenting
through said means the business and business methods of the American Press
Association, with the Intent and for the purpose of taking away the customers
of the said American Press Association or otherwise injuring its business.

(m) From in any manner continuing or participating in unfair attacks upon
the said American Press Association, with the purpose of Injuring or depreciat-

ing or destroying the value of the property and securities of the said American
Press Association.

(ra) From maintaining any auxiliary plant in any cities of the United States

apparently Independent, but in fact the property of the Western Newspaper
Union, or its officers and stockholders, for the purpose and with the intent of

making the newspaper trade generally believe such institutions to be inde-

pendent.
IV. That the defendants, American Press Association, Courtland Smith, W. G.

Brogan, and Maurice F. Germond, be perpetually enjoined from in any manner,

either personally or as officers, or through their agents or employees, from con-

tinuing to commit or assisting in the commission of any acts of unfair competi-

tion directed against the defendants, Central-West Publishing Co., Western
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Newspaper Union, or any other of these named defendants' competitors, and that
they be permanently enjoined particularly from in any manner doing or com-
mitting any of the following acts

:

(o) From selling its adle'ss ready-print or plate service for less than a fair

and refisonabie price, or at cost, or below cost, with the purpose or intent of in-

juring the business of these named defendants or other competitors of the said

American Press Association.

(&) From in any manner unfairly criticizing and abusing the method of the
said Western Newspaper Union with reference to advertising through these
defendants' circulars relating to its bureau of foreign advertising, or from
doing any of said things through its weekly house organ, known as the Ameri-
can Press, and particularly from misrepresenting through said means the busi-

ness and business methods of the Western Newspaper Union, with the intent

and for the purpose of taking away the customers of the said Western News-
paper Union or otherwise injuring its business.

(c) From in any manner continuing or participating in unfair attack's upon
the said Western Newspaper Union with the purpose of injuring or depreciating

or destroying the vnlue of the property and securities of the said Western News-
paper Union.

(d) From maintaining any auxiliary plant in any cities of the United States

apparently independent but in fact the property of the American Press Associa-

tion, or its officers and stockholders, for the purpose and with the intent of

making the newspaper trade generally believe such institutions to be inde-

pendent.
(e) From sending out traveling men for the purpose or with instructions to

influence the customers of the other defendants hereto, so as to secure the trade
of such customers, without regard to the price.

(/) From in any manner retaining or permitting the retention by their

agents or employees of plate metal or other property belonging to the Western
Newspaper Union, or other competitor of said defendants.

(ff) From in any manner offering bonuses of paper or plate service, free or
at a nominal price, with the purpose and intent of inducing or enabling cus-

tomers of the Western Newspaper Union or any other competitor to temporarily
change to home-print papers and thus to assist them in breaking contracts with
the said Western Newspaper Union with lessened chances of liability for breach
of contract; and, furthermore, from offering in connection with such bonus
to sell their service at less than the usual price to such customer of such com-
petitor, and from offering as a part of such plan the continued use of free

plate for the home-print side of the papers of such customer.
(70 From purchasing or acquiring stock in any other corporation, or interest

in any other concern engaged in the manufacture or sale of plate matter or
ready prints and not a party hereto ; and from acquiring the property and busi-

ness of any such company, unless application be made to and permission to

make such purchase be granted by this court.

V. That each of the defendants named in this petition be specifically and
permanently enjoined and restrained from combining or joining in any acts

—

(a) Of unfair competition, either against another or against any mutual com-
petitor ;

(6) Looking toward a combination between any of these defendants;
(c) Any acts done with the intent or purpose of driving out of the industries

in which they are now engaged of either of these defendants, or of any of their
competitors

;

And as to each of the above acts defendants, and each of them, and their
officers and agents, are enjoined from doing them, either separately or in con-
cert or conjunction with either of the other defendants.

It is further ordered that the defendants, Western Newspaper Union and the
American Press Association, each pay one-half the cost of this suit, to be taxed.
When in this decree the American Press Association is mentioned, reference

Is had to both the American Press Association organized under the laws of
New York and the American Press Association organized under the laws of
West Virginia, or if such portion of the decree is not appropriate to both, th«
one is intended to which it is appropriate.

Kenesaw M. Landis, Judge.
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A Crime Against the Country Press.

I'TJETHKB FACTS AND CONFESSIONS SHOWING HOW THE WESTERN NEWSPAPER UNION
DESTROYED THE BUSINESS OP THE PUBLISHERS NEWSPAPER UNION, OE LINCOLN,
NEBE., AND OTHER HOUSES.

George S. Foxworthy, who represented the Ready Print Trust in the destruc-
tion of the Central Newspaper Union, of Davenport, Iowa; the Country Pub-
lishers Co., of Omaha ; the York Newspaper Union, of York, Nebr. ; and the
light on the present Publishers Newspaper Union, of Kansas City, says all

testimony taken before the House Judiciary Committee Is true, and there is

no use denying it.

The North Bros., of Lincoln, Nebr., tell of negotiations and war made on
the Publishers Newspaper Uniou, of Lincoln; of false representations to justify

cut rates made to customers of the independent house, and of the raise of
rates as soon as the independent house was put out of business. They also
tell of Julian's connection with the deal.

Sworn statement of W. L. Witmer, president of the Publishers Newspaper
Union, of what was told him on April 9, 1913, by men connected with the
war on independent ready-print houses. In the Cash Register and Bath Tub
cases men were sentenced to the penitentiary for doing what was done against
the independent ready-print houses.

REPORT ON TRIP BY W. L. WITMER TO LINCOLN, NEBR., APRIL 9, 1913.

Trip was made to get information with reference to the breaking up and
final destruction of business of the Publishers Newspaper Union Co., of Lincoln,

Nebr., at that time owned jointly by the North Printing Co., of Lincoln, Nebr.,
and the Publishers Newspaper Union Co., of Kansas City, Mo.

Interview with Jacob, Arthur, and Sam North, in the office of the North
Printing Co., which began at 10 o'clock a. m. on April 9, 1913

:

After reception and usual courtesies the Messrs. North invited me to take
a chair back of the counter. Jacob North's first question was " What in the
world are you doing up here? We thought you were down and out long ago—
are you,pushing your ready-print business? We thought you had given it up
long ago." I replied that I had not, and that I was in their office to get full

particulars of how and why they had closed out the business of the Publishers
Newspaper Union Co. ; that I was getting together all information and evidence
possible to use in the investigation of the Western Newspaper Union Co. be-

fore Congress; and, further, that I believed there was sufficient evidence to

warrant criminal action against the Western Newspaper Union Co., and others

in the trust and their agents who were parties to the breaking up of the

business of the various independent houses, including the Publishers Newspaper
Union Co.'s business at Lincoln, Nebr., and that I wanted a full and honest
statement from them as to who had negotiated the deal and bought them out

for the Western Newspaper Union Co. after the Western -Newspaper Union Co.

had destroyed and taken the Publishers Newspaper Union Co.'s list from us by
going into the field and cutting prices to our patrons.

At first all three of the Norths hesitated—all said that they had first closed

out because they were not making money—then Sam North started to tell a

story about George S. Foxworthy's connection with the Western Newspaper
Union Co. and what Foxworthy had said, etc. He then changed his mind
and said he would not finish because he did not want to compromise Mr.

Foxworthy.
Jacob, Sam, and Arthur North all said that they did not go to the Western

Newspaper Union Co., but that Mr. George A. Joslyn, president of the Western

Newspaper Union Co., had written to them some days after Sam North had met
Mr. Joslyn on the street in Omaha, Nebr., and wanted to buy the business, and

asked them to call at the Western Newspaper Union Co. office in Lincoln and

see Mr. Julian, who was then manager of the Western Newspaper Union Co. at

Lincoln. Jacob and Sam North both said that they did not answer Mr. Joslyn's

letter, nor go to see Mr. Julian, but that three or four days after Mr. Joslyn's

letter' came Mr. Julian telephoned to their office and wanted one of them to

come over and see him. This they refused to do, saying that if Mr. Julian

wanted to see them he would have come to their office; that Mr. Julian then

came to their office, and made a deal by which the Western Newspaper Union

Co took over the business of the Publishers' Newspaper Union Co. The arrange-
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ment made was that the Western Xewspaper Union C!o. should pay the North
Printing Co. a certain price for print paper the Publishers' Newspaper Union
Co. had on hand at that time, the price for the paper agreed upon being suffi-

ciently high to reimburse the North Printing Co. for all they had invested in
the building up of their interest in the Publishers' Newspaper Union Co.; that
after Mr. Julian had made the deal and paid them the money they notified the
customers that still remained after the cut-price campaign made by the Western
Newspaper Union Co. that they, the Publishers' Newspaper Union Co., were
going to stop publishing ready prints, and that they should go to whoever they
pleased, and get the best price they could.
Both Jacob and Sam North said that of course there was nothing for the

publishers to do but to go to the Western Newspaper Union Co., and at the old
prices, as the Western Newspaper Union Co. had at once raised their prices to
the country editors to the pomt they were before the Publishers' Newspaper
Union Co. came into the Lincoln field.

The Norths said that ilr. Julian had made several trips to their ofiice before
a deal was finally closed and money paid by the Western Newspaper Union Co.
for the Publishers' Newspaper Union Co.'s business.
The Norths said they could show by their books just how much money they

received from the Western Newspaper Union Co. for the business of the Pub-
lishers' Newspaper Union Co., and that they would tell all about it if they were
subpoenaed by the Government.

HISTOET OF THE ESTABLISHMENT OF THE PXJBLISHEBS' NEWSPAPER UNION CO.'S

BUSINESS IN LINCOLN, NEBE., AS BELATED BY THE NOETHS.

Within a very reasonable time from the date of starting, the business was
on a self-sustaining and \iaying basis, having on the list 96 weekly papers, all

of which were well pleased, and remained firmly until IJie Western Newspaper
Union Co. put four traveling men in the field and cut prices about 40 per cent,

giving publishers many different reasons why they did and could make the
reduction, such as " improved machinery," " lower cost of white paper," etc,

all of which advantages they were giving to the users of patent insides, and
that they were not making a fight on the Publishers' Newspaper Union Co.;

that the Publishers' Newspaper Union Co. were unable to make the low prices

they were, and that their prices would stand with the publishers whether the
Publishers' Newspaper Union Co. was in business or not.

Under these false statements and pretenses the Western Newspaper Union Co.

took almost our entire list within four weeks, after which time they came to

huy the Publishers' Newspaper Union Co., and did so by paying enough for the

paper they had on hand to reimburse the Norths for what they had Invested in

the Publishers' Newspaper Union Co.'s business up to that time.

-JACOB, AETHUB, AND SAM NOETH'S STATEMENT ABOUT BION COLE'S CONDUCT THE
MORNING HE LEARNED ABOUT THE WESTERN NEWSPAPEE UNION CO.'S ATTACK UPON
OUB LIST IN LINCOLN, NEBB.

(Bion Cole was manager for the Publishers' Newspaper Union Co.)

They said that notwithstanding the fact that it was very serious In a money
loss, it was funny to see him, and how he acted the next morning after the

Western Newspaper Union Co. started their men out, and cut the prices in that

territory.
The Norths said that on the Saturday night before the Western Newspaper

Union Co. made the attack that they had a conference in their office—^the three

Norths and Bion Cole being present—that they all felt greatly elated over the

fact that our list was then on a paying basis, there being about 96 papers on

the list, which represented a valuation of at least $28,800, and were greatly

pleased because the list had been built up within the time set, and within the

estimated cost—that all parties left the meeting feeling as well pleased as any

set of men could feel over success. That on the next Monday morning Sam
North came to the office :ind found Bion Cole there, looking and feeling very

blue. Sam North asked what was the matter. He said, " Well the Western
Newspaper Union Co. has started a fight on us that will ruin our business."

That the Western Newspaper Uuion Co. had cut prices to everybody, and by

this plan would fool our ciibtomers into believing that they were making
an honest reduction in prices, a cut that they said would remain in force

whether we were in the field or not, and that we could not hold our business
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against them, that we would not convince our customers that the cut price was
made ouly to drive us out of business. This proved to be true ; our customers
left us for these cut prices, and were at once raised back to what they were
paying before we entered the field, after they bought the Norths ofC and the
Publishers' Newspaper Union Co. was closed up.
Immediately after they bought the Norths's interest in the Publishers' News-

paper Union Co. the Western Newspaper Union Co. raised the price of ready
prints, in the territory affected, up to the old price, and iu some cases higher
than they were before the publishers quit them to patronize the Publishers'
Newspaper Union Co.

Jacob North and Sam North both said that they did not lose any money on
account of the Publishers' Newsjsaper Union Co.; while the Publishers' Union
Co., of Kansas City, Mo., that owned half of the Publishers' Newspaper Union
Co., of Lincoln, with the North Bros., of Lincoln, who owned the other half,
lost all that they had invested with the Norths in the Publishers' Newspaper
Union Co.'s business of Lincoln, Nebr.

INTERVIEW WITH MK. E. W. JULIAN AT THE LINCOLN HOTEL AT 2.10 P. M., APBIL
9, 1913.

Mr. J. A. Calvin, manager of the Western Newspaper Union Co., of Kansas
City, Mo., had told D. W. Witmer that Mr. Julian was not manager of the
Western Newspaper Union Co. at Oklahoma City. This was incorrect informa-
tion about Mr. Julian, for he was manager of the Western Newspaper Union
Co. at Oklahoma City, Okla.
During an interview, which lasted about one hour, Mr. Julian declared many

times that he knew nothing about the deal made with the Norths with a view
of closing the Publishers' Newspaper Union .Co. of Lincoln, Nebr. That he had
had nothing whatever to do with it; that he had no knowledge of price cutting
by the Western Newspaper Union Co. ; that he had not seen or talked with the
Norths about the Publishers' Newspaper Union Co. ; that he had not negotiated
the deal as reported by the Norths ; that he had not paid the cash, as the Norths
reported he had ; that he was at that time in the employ of the Western News-
paper Union Co. at Lincoln, Nebr., and was going to remain true to them.

INTEEVIEW WITH ME. GEOKGE S. FOXWOETHY, PRESENT MANAGEE OF THE WESTERN
NBWSPAPEE UNION CO. OF LINCOLN, NEBE., FROM 3.30 P. M. UNTIL 9 P. M., APBIL
9, 1913.

I told Mr. Foxworthy I called to see him to get information about his con-
nection with the fight made against the Publishers' Newspaper Union Co., of

Kansas City, Mo., and Lincoln, Nebr., and the Country Publishers' Co., of
Omaha, and the Central Newspaper Union Co., of Davenport, Iowa. He
laughed and said, " Yes ; I know all about it. I have the evidence taken before
the Judiciary Committee in Washington, bound in leather and gold, hanging
In my library at home labeled ' My criminal record.' " I told him he seemed to

take the whole matter as a joke. He said he thought it was. I told him that
he should not take it that way ; that it was too serious a matter ; that the
National Cash Register people and their managers and agents who had crushed
out smaller concerns had been convicted and sentenced to the penetentiary for

their misconduct, and that the same was true of the Bath Tub Trust. I told

him that he could help us, and asked him to do it. He wanted to know if

by doing so he would be relieved from blame. I told him I did not know as to

that, as I had no authority in the matter. Then he leaned back in his chair

and said, " Well, I will not go back on Fish and Julian, they are my friends,

and if criminal action is brought and they have to go to the penetentiary I will

go, too."

Mr. Foxworthy said that all the evidence introduced before the committee at

Washington was true, and there was no use denying It. Mr. Foxworthy said

that he knew at the' time he was employed by the Davenport Newspaper Union
Co. that he was going to a house that was started for the purpose of breaking

up the Central Newspaper Union, the Country Publishers Co., and the Pub-
lishers Newspaper Union, all independeiit ready-print houses in the field, and
that he certainly did his best to take from them the patrons of the independent

houses. He said that the published contracts put before the committee showed
to what length they went. Mr. Foxworthy told of an incident that occurred



1674 TBUST LEGISLATION.

when Mr. Tim E. Sedgwick, of York, Nebr., was put out of business, as fol-

lows:
"A severe fight was made against Mr. Sedgwick for years, although he was

partly protected through a contract with the Chicago Newspaper Union until

after the Western Newspaper Union Co. bought the Chicago Newspaper Union
Co. Mr. Sedgwick's list was reduced until his list lost money for him, then
the Western Newspaper Union Co. bought him out, and he had to discontinue
selling ready prints." Mr. Foxworthy said that owing to personal matters
between him and Mr. Sedgwick hQ took special delight rubbing it into Sedg-
wick, which he said was done about as follows: "When Tim Sedgwick signed
up, and was put out of business by the trust, I was one of the three men at the
table—Sedgwick, myself, and the third man, whose name I will not mention.
When the contract had been drawn up, and ready for signing. I took my foun-

tain pen out of my pocket and handed it to Mr. Sedgwick, saying, ' Here, Mr.
Sedgwick, sign with this pen

'
; looking him in the eyes all the time. He took

my pen, signed the contract with it, and handed it back. Well, it was like a
man signing his own death warrant, and my personal grudge had been satis-

fi.ed. Sedgwick knew what I meant, for he colored up. I had the satisfaction

of being one of three men to see him put out of business by the trust."

Mr. Foxworthy said that he was sorry he had to make such a hard fight on
Mr. M. H. Redfieia, because he liked him too well personally, and that the same
feeling existed toward me, but that he had been hired by the trust to make
a fight on the Independent ready-print houses, and " I did my best in helping

to break them up."
Mr. Foxworthy also said he had no use for E. A. Hoover, alias A. E. Hutch-

ings; that he knew him to be a low-down sneak, and never wanted to see him
again. Said that he knew when he went to work for the Davenport News-
paper Union Co. that it was a trust guerilla house; that at no time had he any
use for this man Hoover-Hutchings who employed him.

United States of Amebica,
State of Kansas, Wyandotte County, ss:

W. L. Witmer, being first duly sworn, deposes and says that he believes the
foregoing statements are true to the best of his belief and knowledge.

W. L. WiTMEE.

Subscribed in my presence, and sworn to before me this 7th day of May, 1913.

[SEAL.] J. M. Walkee,
Notary PuMio.

My commission expires July 30, 1916.

OOUNTEY PEESS NOT FREE.

No Other line of business has grown into a monopoly surrounded by more
confusion as to the true nature of the plan under which it is paraded to its

customers. The literature of the business is conspicuous in proclaiming " co-

operative lists," " cooperative newspapers," etc. This terminology was given
plausibility by the fact that by setting the type once the ready-print side of a
number of papers could be produced at the same cost as one, plus the white
paper and presswork, aud by making bulk contracts for advertising the over-

head cost and traveling expenses were kept down, as well as the cost of impos-

ing the type far the advertisements. But the ready-print house arbitrarily

fixed the price per quire to be charged the publisher, thus absorbing the benefits

of cooperation, and at the same time reserved the right to occupy as much space

for advertising as the amount of business that could be written demanded.
So the trust got all the money for the advertising and fixed the price per quire

for the printed paper containing the advertisements. It should be remembered
that the price per quire paid a living profit, and the advertising, amounting to

$2.50 to $3.50 for each i^aper, was added to this profit.

When the ready-print idea started It was a labor saver to the country printer

and enabled him to produce a better paper, but as an economic proposition it

has turned out to be a trust builder in which the benefits of so-called coopera-

tion have created a dangerous one-man power over the avenues of public

Intelligence.

Efforts have been made to establish houses on a basis of division of adver-
tising receipts with the publisher ; also to enable editorial association to have
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control of the editorial department; but iu every instance the trust has been
aroused to fury, and by rate cutting, espionage, and guerilla warfare the growth
of the houses that offered such reforms has been greatly hampered or destroyed.
As far back as 1880 the large ready-print houses combined together on rates

to be charged the publisher and created a fight fund as necessity demniided to
keep out independent competition. They could charge their own customers any
price that would hold them, and rates have never been uniform.
The Western Newspaper Union, starting at Des Moines, Iowa, introduced a

system of State lists, and in a few years had houses at Omaha, Detroit.
Dallas, and elsewhere.
At the same time the Chicago Newspaper Union and the Kellogg Newspaper

Co. extended their houses to different parts of the country, all under the pro-
tection of written so-called fence-rate agreements to protect each other,
and these houses had conference committees which met periodically to adjust
occasional differences which arose over a paper changing from one house to
another through misunderstandings of their status on the other's lists. So
carefully did each of the big houses watch its customers, that rate wars were
often threatened, but the cost of such encounters was sufficient to keep them
from breaking out except at rare intervals and under extraordinary circum-
stances. Finally the Western Newspaper Union passed under the control of
one company that proceed to buy out the Kellogg Newspaper Co., a little later

the Chicago Newspaper Union, then the Atlantic Coast List, and a few inde-
pendent plants, one of which was at York, Nebr. It is douhtfuU if there is a
more complete commercial monopoly in the country than this trust.

It is true the American Press Association "was forced into the ready-print
business in New York, but the testimony of its general manager, given before
the committee of the House, shows in effect that it was a "war measure" to

protect its plate business. Since the Department of Justice brought an injunc-

tion in the Federal court at Chicago, which resulted in an order against the
Western Newspaper Union and the American Press Association to prevent
them from cutting rates on- plates below $1 per page, the American Press
Association has gradually lopped off its ready-print customers, turning them
over to the Western Newspaper Union, or forcing them to use plates. " Co-
operation " thus became an instrumentality for economic oppression, which
is against the law of the land.

But there is another aspect to this matter which strikes at the foundation

of republican institutions. If it is against the law to oppress by monopoly in

the Standard Oil, Tobacco, and Sugar Trusts, which sell commodities only,

what is to be said of a trust which, by combination and* restraint of trade,

has monopoMzed one of the avenues of public intelligence?

There is one general editor of the so-called cooperative ready print, paid

by the trust, and under Its orders. In each State there is an editor who pre-

pares State news and matters of local interest.

The general editor and State editors are mere automatons. They are hired

men, unlike the editors of the home side of the papers. They get their orders

from the headquarters of the trust, and when an article is prepared by the

general editor it goes on the schedule for publication in every one of thousands
of papers in practically every State of the Union.
This Ready-Print Trust has been known to make big contracts with political

committees and the Canadian Government, and is constantly looking for busi-

ness from publicity bureaus of one kind and another. Thus the country press

has been commercialized, while, by a system of monopolistic prices and rhetorical

legerdemain as to "advertising on the cooperative side," it has reduced the

country printing oifice to a dependency, until from 75 to 85 per cent of them
are under mortgage. In the prosperous States of Kansas, Nebraska, and Iowa
these percentages hold good. This, then, is the net result of this so-called

cooperative system. Under thi^s system how can the country press be free

to serve the public and be a healthful Influence in the body politic?

This country's well-being depends upon the home. The country paper is the

home paper, and one side of thousands of them are in control of a trust that

has power to say what shall go on the ready-print, side.

We spend hundreds of millions every year to educate our children in the

public and private schools to make good citizens. The freedom of the press is

a cardinal American right that was handed down to us by the fathers. Thomas
Jefferson said. " Error can do no wrong so long as truth is free to combat it."

The Ready-Print Trust is a double menace—economic and ethical.
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The last Congress passed a law providing for the registration of the names
of the owners of newspapers. This' was done to enable the public to know the

influences that surround the sources of newspaper information, and particularly

the editorial comment ; are they mercenary or are they unselfish and public-

spirited?

The Ready-Print Trust is purely commercial—a gigantic machine to make
money—and has unbridled license to exploit the people. The prodigious power
of this monopoly may be conceived by the following showing

:

Atlanta, Ga., sends into the State and other States 160 papers with 600 sub-

scribers each, or 96,000 families of 5 each, a total of 480,000 who are influenced

by these papers.
Baltimore, Md., sends Into the State and other States 112 papers with 600

subscribers each, or 67,200 families of 5 each, a total of 336,000 who are in-

fluenced by these papers.
Birmingham, Ala., sends Into the State and other States 78 papers with 600

subscribers each, or 46,800 families of 5. each, a total of 234,000 who are influ-

enced by these papers.
Boston, Mass., sends into the State and other States 72 papers with 600 sub-

scribers each, or 43,200 families of 5 each, a total of 216,000 who are influenced

fey these papers.
Charlotte, S. C, sends into the State and other States 100 papers with 600

subscribers each, or 60,000 families of 5 each, a total of 300,000 readers who
are influenced by these papers.

Chicago, HI., sends into the State and other States 566 papers with 600 sub-

scribers each, or 339,600 families of 5 each, a total of 1,698,000 readers who
are influenced by these papers.

Cincinnati and Cleveland, Ohio, send into the State and other States 391
papers with 600 subscribers each, or 234,600 families of 5 each, a total of 1,173,-

000 readers who are influenced by these papers.
Dallas and Houston, Tex., send into the State and other States 296 papers

with 600 subscribers each, or 17,760 families of 5 each, a total of 888,000

readers who are influenced by these papers.
Des Moines and Sioux City, Iowa, send into the State and other States 636

papers with 600 subscribers each, or 381,600 families of 5 each, a .total of

1,908,000 readers who are influenced by these papers.
Detroit, Mich., sends into the State and other States 201 papers with 600

subscribers each, or 120,600 families of 5 each, a total of 603,000 readers who
are influenced by these papers.

Fargo, N. Dak., sends into the State and other States 212 papars with 600
subscribers each, or 127,200 families of 5 each, a total of 736,000 readers who
are influenced by these papers.

Fort Wayne and Indianapolis, Ind., send into the State and other States 260
papers with 600 subscribers each, or 156,000 families of 5 each, a total of

750,000 readers who are influenced by these papers.
Kansas City and St. Louis, Mo., send into the State and other States 744

papers, with 600 subscribers each, or 446,400 families of 5 each, a total of
2,272,000 readers who are Influenced by these papers.
Omaha and Lincoln, Nebr., send into the State and other States 367 papers,

with 600 subscribers each, or 220,200 families of 5 each, a total of 1,101,000
leaders who are influenced by these papers.

Little Rock,' Ark., sends into the State and other States 166 papers, with 600
subscribers each, or 99,600 families of 5 each, a total of 498,000 readers who
are influenced by these papers.
Memphis, Tenn., sends into the State and other States 269 papers, with 600

subscribers each, or 161,400 families of 5 each, a total of 807,000 readers who
are Influenced by these papers.
Milwaukee, 'Wis., sends into the State and other States 232 papers, with 600

subscribers each, or 139,200 families of 5 each, a total of 696,000 readers who
are influenced by these papers.
Minneapolis, Minn., sends into the State and other States 270 papers, with

600 subscribers each, or 162,000 fiimilies of 5 each, a total of 810,000 readers
who are Influenced by these papers.

New York, N. Y., sends into the State and other States 197 papers, with 600
Subscribers each, or 118,200 families of 5 each, a total of 591.000 readers who
are influenced by these papers.
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000 subscribers each, or 181,800 families of 5 each, a total of 909,000 readers
who are influenced by these papers.

Pittsburgh, Pa., sends into the State and other States 102 papers, with 600
subscribers each, or 61,200 families of 5 each, a total of 306,000 readers who
are influenced by these papers.

St. Paul, Minn., sends into the State and other States 204 papers, with 600
subscribers each, or 122,400 families of 5 each, a total of 612,000 readers who
are influenced by these papers.

Salt Lake City, Utah, sends into the State and other States 92 papers, with
600 subscribers each, or 55,200 families of 5 each, a total of 276,000 readers
who are influenced by these papers.

Sioux Falls, S. Dak., sends into the State and other States 182 papers, with
600 subscribers each, or 79,200 families of 5 each, a total of 896,000 readers
who are influenced by these papers.

Wichita, Kans., sends into the State and other States 266 papers, with 600
subscribers each, or 159,600 families of 5 each, a total of 798,000 readers who
are influenced by these papers, making a grand total in the United States of
6,654 papers, with 600 subscribers each, or 3,992,400 families of 5 each, a total
of 19,962,000 who are influenced by these papers, dictated to, and directed by
the Eeady-print Trust.

STATEMENT OF WIILARL V. KING, PRESIDENT COLUMBIA
KNICKERBOCKER TRUST CO., NEW YORK.

The Chairman. Please give your name and address, Mr. King.
Mr. King. Willard V. King, president of the Columbia Knicker-

bocker Trust Co., New York City.
Mr. McCoy. Will you just proceed in your own way, Mr. King?
Mr. King. I imagined, Judge Clayton, that your committee would

want to ask questions, and I had not prepared anything in the way of a
statement, but I may say this: My company is, perhaps, unique
in a way, not being controlled by, but being independent of any of
the moneyed interests, as they are generally known in the city. We
advertise that fact. Some people have thought we brag of it a little

too much. But I always regard it as important to gain the con-
fidence of peo])le who did not care to train with the Morgan group or
the Kuhn-Loeb or any other group, and I knew that any business
that was brought to us, or any loans that were applied for by our
customers, would be considered entirely on their merits and without
regard to any instructions we might get from anyone outside. So it

is fairly well known.
Mr. McCoT. Will you state, Mr. King, in what respect you think

the provisions of any of these bills, especially the interlocking di-

rectorate bills, so far as they affect banks, would work injury in
your particular case ?

Mr. King. A provision forbidding any director of a Federal
reserve bank to sit on a board of a trust company, whether
it was in the Federal reserve system or out of it, would work my
company a very serious injury. We have on our board Mr. A. B.

Hepburn, chairman of the board of the Chase National Bank, and
Samuel Gr. Bayne, president of the Seaboard National Bank. They
are both men whose banks have gone into the Federal reserve system,

both men of most valuable information and of impartial point of

view. I rely a great deal on them for the information we need in

the conduct of our business. The worst crime, I suppose, for the

head of a bank, is not to Iniow about things until after they have
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happened. They have got to know, to keep a bank prosperous and
sound, about what is happening. They have got to know about who
has overextended his credit in some other bank before he applies and
gets more credit.

Mr. McCoy. Will you state, Mr. King, in what respect the banking
laws of New York, under which your trust company is organized,
undertakes to protect the public and others agamst actions of di-

rectors, and what penalties there are ?

Mr. King. They provide that no director shall make any profit

from any loan or any investment that he offers to the bank or trust

company, supplementing the common-law provisions there and mak-
ing it a crime for them to do so. That precludes any of our directors

from using our resources for their own benefit, or in favor of any
railroads or public-service corporations or any other matter in which
they may be interested. Then the common law provides, of course,

while this is not a criminal provision, they must declare their interest

in any of these matters before they bring them up for discussion, and
refrain from voting on them. A director is prevented from taking
any part in any transaction from which he gets a profit, either direct

or indirect.

Mr. McCoy. That, of course, prohibits the possibility of their get-

ting any commission for bringing about the making of a loan.

Mr. King. Oh, yes. Now, tne law was aimed, not at the large insti-

tutions which were being used for the benefit of large corporations.

Its history is that it was a?med at the small country banks, where
there was only one bank in a town, and where the individuals were
entitled to credit, applied for it, and could not get it, and the bor-

rower had to go on the outside to the president, cashier, or di-

rector and give him some little emolument on the side in order
to get the loan through. That is the history of that legislation. It

is drawn so broadly, however, that it covers the whole field, as I have
stated to you. It only relates to the directors making profits from
their own banks or trust companies, and has nothing to do at all, of

course, with other questions before you—of competition or keeping
banks open for the benefit of competition for the public. The pro-

posed amendment that I have discussed with Congressman McCoy
does not do that. It only reaches the large institutions. It only pro-

vides that if a man is director of a bank or trlist company of

$2,000,000 or more, and also director of another institution of large
size, and it is found that he is blocking competition, the Federal
reserve board can stop that. That does not guard the customers or

stockholders of small institutions against misuse by the directors of
those institutions. It would seem to me that either situation, either

the original bill or the suggestion I have discussed, would rob the
banking institutions of the very class of men they want to get. It

disqualifies the keenest minds and the best-informed men from serv-

ing as directors. Your institution has got to be prosperous and it has
got to be well informed in order to serve the public ; and it seems to

me that our idea ought to be to strengthen them, and not to cripple

them, by giving them the best talent available instead of driving the

best talent out of the field.

Mr. McCoy. You are familiar with the efforts of Mr. Stillwell and
his inability to finance a certain railroad project. Will you state to

the committee w hat your knowledge is about that matter ?
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Mr. King. Arthur Stillwell some years ago started to build the
Kansas City, Mexico & Orient Kailroad, and stated that he intended
to finance it by selling securities direct without the aid of any bank-
ing firm at all. He was going to save the bankers' commissions.
He did sell a great many of the securities that way, peddling them
here and there to people along the line and people that he had known
before. He found that very expensive, for the reason that when he
wanted to let a contract to build a few miles of road he did not al-

ways have the funds in hand to pay his men and pay for the material.
From time to time people who had subscribed would back cut, change
their minds, and the hopes he would have would be thwarted, and he
would have contracts which he would have to fulfill without funds
in bank to pay for them, and he had to go to the bank and borrow
money. It was a very improvident way to construct any enterprise.

So that while he designed his road to run from Kansas City down
across Kansas to the Pacific ,coast, when it went into the hands of
receivers it ran a scant 700 miles, from Wichita southwestward. It

stopped at a point in Texas where it had no connections. It was not
earning its operating expenses, because it had no through business,

and its local business had not been developed. Something like

$40,000,000 of securities were issued by the enterprise and its allied

enterprise, and the railroad to-day does not earn operating expenses
on the 800 or so miles that are built. I was asked to go on the reor-

ganization committee at the time of the bankruptcy. Mr. Stillwell

had announced, as I said, that he was not going to get the aid of any
banking house. He also announced that the banks in New York
would try to defeat this enterprise, because it was going to hurt the

Southern Pacific, the Santa Fe, or some other road. That was
always regarded as a joke in New York. The road does not run in

such direction and in such a territory that it could affect these roads.

No one took that seriously. The result is that the bondholders have
an incompleted railroad on their hands and the bonds are worth
almost nothing.

Mr. McCoy. Is it found that the stock or securities of that road
are in the hands of people of very small means to any extent?

Mr. King. Yes; to a very large extent. People who will fosteu

an enterprise like that are almost always people of small means. He
would sell one bond to a sinall man, a druggist, school-teacher, and
people of that sort. He sold some very large lots in England later

on, because he found he would have to finance -his road on a larger

scale, and went over and sold something like $10,000,000 to English

firms.

Mr. McCoy. What is found to be the value of that road at the

present time?
Mr. King. The experts vary in their estimates. Its value as a

going concern is almost nothing. The bonds are selling for 20 cents

on the dollar. The experts say that its physical value is somewhere
between $15,000,000 and $24,000,000.

Mr. McCoy. And it cost $40,000,000?

Mr. King. Yes; that and the allied interests. The road is now up
for foreclosure. The court has fixed a price of $6,000,000 on the

entire property. We are trying hard to raise the $6,000,000 to take

the road out of the hands of receivers.
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Mr. McCoy. Have you any suggestions to make of the proposi-

tion of clothing the Federal reserve board with jurisdiction to pass
upon alleged abuses of the interlocking directorate situation ?

Mr. King. I think it would certainly result in their being badgered
by statements that certain individuals had applied to the bank for
loans, and somebody on the board or inside, or something else, was
blocking them. Those complaints are very ordinary. We have had
them again and again. I am afraid that the Federal reeerve board,

if it had authority to pass upon these matters, would hare its hands
full. Why don't you provide that directors must di-.close their

interests in any subject brought up for action of the board? If you
think wise, go further and provide a penalty for a director to make
any profit through any transaction that he has with his board. The
statute in New York which reads that way is too sweeping. It has
kept a very great many valuable men off boards. We have a sufficient

remedy to-day in the common law. If jou buy any security or make
any loan to any concern in which a director is interested and should
make a loss, you could repudiate the whole thing and sue him for the

loss. That is what you want. What you want directors for is to

bring you business, give you advice, and aid you by the prestige of

their names.
Mr. McCoy. How would you cover a case in which the director of

a bank is also a director of another corporation, and the other cor-

poration made a profit on some transaction, or rather the! bank
suffered a loss on some transaction, between it and the corporation
in which he was a director?

Mr. King. If he announces to the board when the matter is under
discussion that he is a director in the other corporation and there-

fore can not vote on the subject, his interest is declared, and the

other directors are grown men and ought to pass upon the subject

according to their own intelligence.

Mr. McCoy. But in case the deal is between a bank and the direc-

tor, as an individual, as I understand you, if there is a loss the trans-

action can be disclaimed and the loss recovered ?

Mr. King. Yes.
Mr. McCoT. Would it not be the same in case a man is a director

in two corporations, a banking and an industrial corporation, and
through a deal between the bank and the industrial corporation a

loss was suffered?

Mr. King. If he procured it; if it was done on his advice, you
could recover now.

Let me give you an instance. Frederick Eaton, the president of

the American Car & Foundry Co., is one of my board. The Amer-
ican Car & Foundry Co. builds a great many steel cars for rail-

roads. If the railroad has not ready cash, very often the American
Car & Foundry Co. will take the equipment obligation of the road,

secured by lien on the cars instead of cash. It is a wealthy corpora-
tion, has a great deal of capital, and they can afford to take these

things and hold them. Then the money market gets easy and equip-
ment obligations rise in price, and Mr. Eaton very often sends word
to me that they have got several hundred thousand dollars of the
equipment obligations of the Erie Railroad that he would like for
me to make a bid on. If we have money idle and we would like
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to buy some, we make a bid, say, on a 4f interest basis. I have bar-

gained that way with Mr. Eaton a number of times. His interest,

then, of course, is as president of the American Car & Foundry Co.,

and he is a very close trader, and I very seldom buy them at a profit
Suppose we did buy at a profit. We would buy on our individual
judgment. He would be acting not as a director of my company,
but of the American Car & Foundry Co. Why can he not sell these

to us? I do not see. It is attractive business, and we would like

to get it. If we buy it of him and pay too much for it, it is be-

cause we are not properly equipped with officers.

Mr. McCoy. Why should not the American Car & Foundry Co.
come in the first instance to the Knickerbocker Trust Co. and deal
with it for these certificates ?

Mr. King. That is what they do, practically. Mr. Eaton, the presi-

dent, sends in word. He is a very active executive officer.

Mr. McCoy. He is handling them for the American Car & Foundry
Co.?
Mr. King. Yes. Those instances are very frequent, and in e\ery

case that I know the director stands very impartial. I find it a very
easy thing to keep directors in such shape that th'ey stand impartial,

I do not see how you can frame a statute that would not deprive us
of a great deal of our business, and business we ought to have and
which we ought to get.

Mr. McCoy. Then your suggestion would be no legislation on
the question of interlocking directorates in banks and trust com-
panies ?

Mr. King. Providing the national banking law or the Federal re-

serve bank law covers the fact that a director should disclose his

interest in any subject under discussion.

Mr. Nelson. Do you not see any evils in the interlocking of all

these business concerns, fostered by the same kind of interests, and
do you not think they should be met by some kind of legislation ?

Mr. King. There have been a number of evils. There is no doubt
about that. I have tried again and again to think how you could

improve conditions by legislation which would not sweep away what
was proper.

Mr. Nelson. But you advise us to do nothing, do you not ?

Mr. King. No; I would not quite advise that. I think if you. re-

quire directors to disclose their interests that you cover the point of a
director making profit out of his stockholders. As I said a little

while ago, that does not cover the point of permitting and encourag-

ing competition between banks. In the Morgan interests the alleged

danger was that people who were entitled to accommodation would
go to New York and find so many banks in the control of the Morgan
interests that they could not get an accommodation.
Mr. Nelson. Not only banks, but industrial concerns and railroads,

all interlocking.

Mr. King. Yes. The banks would all be covered and practically

are covered to-day by the common law.

Mr. Nelson. If that is true, why do they escape the common law

all the time ?

Mr. King. Because people do not avail themselves of their present

resources. Stockholders do not regulate their affairs here the way
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they do in England. I think we have got to jack ourselves up and
insist upon our personal rights and take advantage of the laws we
have to-day.

Another trouble is this, after we do bring a suit and you get a

director up for malfeasance your jury begins to get sympathetic after

a while. First they denounce and then they get sympathetic and
let him off on the general idea, "Why punish this man for what
everybody else is doing? " After you got a conviction of Charles W.
•Morse, what happened ? A million and a half petitions were signed

and sent in for his release. Why? You have an emotional public.

They will not study securities or investments. In this very bill

where you try to forbid bankers buying all the securities of railroads

and public-service corporations your idea is that the banker is going
to take all the securities at a low figure and sell them at a profit.

People will not buy securities that are not issued through a banldng
house, as is illustrated by the case I just mentioned of the Orient Rail-

road. Only a few bought them. You can not raise enough money
that way to build any public enterprise to-day. People will not buy
securities unless some banker's name is on them.

Mr. Nelson. Do the banks ever secure these investments ?

Mr. King. No; but John Jones says, "Morgan is back of this

thing. We know J. P. Morgan, and we know this is all right, we
know he has his lawyers, who are expert in these matters," and if it

goes wrong he can say, '' Well, Morgan's name was on it ; it looked
pretty good." People will not buy securities to-day unless they are

recommended by some bank. They want somebody to blame. That
is why these big banking houses sell these securities throughout the

world, and especially through this country.

Mr. Morgan. Is it not true that these banking houses have built

up a reputation for integrity, upon which the people rely for their

information regarding investments and they are able to market their

securities where other people could not do it?

Mr. King. That is just the jjoint. If a man sells bonds that turn
out well, he will have a following anxious to buy anything he wants
to float. You can get a man who would worry for weeks over paying
$50 for a horse when he needs a horse and had no reason to suspect

you at all, and he will put $3,000 in an enterprise he reads of in

the papers just because some man's positive statement recommends it.

If you pass a law that Morgan shall not be the director of a public-

service corporation board, a bank board, and a railroad board, you
are going to make it impossible for those concerns to raise money
they need to serve the public, and you are going to make it especially

impossible for firms or inferior credit to do so. Take the Missouri
Pacific Railroad to-day, a road that is serving an important part of
the country. It has got to raise some money. How is it going to

raise it? It has got to go to some banking house that will take its

securities and say to the public, "We have been through its books
and its properties and we have examined the whole situation. These
things are good. We will recommend them." If they do that they
will sell them; if they do not, the Missouri Pacific will go into the
hands of receivers. Why should any firm buy Missouri Pacific se-

curities and say that to the public ? They certainly could not afford

to do it if they did not stand in some position where they can watch
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what the Missouri Pacific is doing, control its business, and say,
" You have got to put so much money in your railroad and ballast

and provide for future needs." Exactly what Kuhn-Loeb did a

few weeks ago for the Chesapeake & Ohio. They furnished money
for them on inferior security and sold that security and provided in

the deed of trust that the Chesapeake & Ohio had to put a certain

amount each year back into its property, out of its earnings.
If your object is to help industries and to help the country develop

you have got to make it possible for bankers to serve or these boards.
Mr. Nelson. You said in your opening statement that you had

been accused of advertising too much that you were independent of

these institutions and groups.
Mr. King. Yes, sir.

Mr. Nelson. I should infer from what you said that you saw some
very great evil in combination.

Mr. King. Yes, sir.

Mr. Nelson. And that is the evil we are trying to reach.

Mr. King. Yes, sir. I think that is an evil that is hard to reach

by statute.

Mr. Nelson. If we had no interlocking directors and leave the

stock ownership as it is, do you believe we would accomplish very

much? Are there many people that will be reached by preventing

interlocking directors, leaving stock ownership as it is ?

Mr. King. I think you would only prevent some desirable things

and open a way to deceit, because a man then would not go on the

board, but would have a dummy on the board and would thereby

evade responsibility himself. As a matter of fact the way things are

now you make them evade responsibility and they do not go on these

boards, but a man will put his counsel on the board, or some dummy,
and thereby he escapes all responsibility. I have seen that so often,

and in a definite case, in a liquidating trust company where that was

exactly the case. A man who wanted to loot the company saw that

the statutes ran against him and after a while he dropped off the

board and put his counsel on. That exempted him from all liability

whatever. You would have boards of dummies and you could not

put your finger on the responsible man.
That is all I have to say, Mr. Chairman, unless you have something

you want to ask me.
The Chairman. "We are very much obliged to you.

(The committee then went into executive session.)
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TEUST LEGISLATIO]^.

SERLiL 7, Part 34.

Committee on the Judiciary,
House of Eepresentatives,

Thursday, March 26, 191J,.

The committee this day met, Hon. Henry D. Clayton (chairman)
presiding. '

The Chairman. The committee will be in order. A motion was
adopted at the last meeting of the committee that we hear Mr. Iriger-

soU this morning for one nour; and that is the business now before
the committee. We will be very glad to hear from Mr. Ingersoll.

STATEMENT OF MR. WIILIAM H. INGERSOLL, OF NEW YORK.

Mr. Ingersoll. I represent Kobert H. Ingersoll & Bro., of New
York, commonly referred to as the Ingersoll Watch Co. I am very
grateful to the gentlemen of the committee for allowing me this

opportunity. I have felt that my interest is sincere in showing why
this country should adopt the method of getting goods from fac-

tories to consumers in the best, most wholesome, and most inex-

pensive way that there is, and I have desired to come before you
and show you some of these specific injuries that the company I

1685



1686 TBUST LEGISLATION.-

represent is suffering from and show you just how certain practices

of the market are operating.

We make an article known as the dollar watch. In the New York
Evening Journal of March 12, 1914, is an advertisement—it was in

other papers, too, but I picked out this one—and that newspaper has

a circulation in the vicinity of Greater New York of over 800,000

copies. It has a tremendous power for spreading any message that

anyone wants to publish in it. Now, here is an advertisement of a

man named Reiter, and the advertisement says :
" Genuine Inger-

soU's famous dollar watch, 69 cents. The biggest value you ever saw
in your life." Then it goes on with some other articles. The next
item I want to refer to is " link cuff buttons, 25 cents each ; 5,000

pairs extra heavy gold-filled link buttons, in 12 different styles, as

illustrated, values up to $1, special, 25 cents each." I sent a young
woman to the store of this man to buy one of those watches, and the

experience she had was this: She went to that store; she asked for

the dollar watch that was advertised ; the man told her that he had two
other watches, both of which were better, and which he could seU at

the same price. One of those, the affidavit of the young woman
states, was the Pathfinder watch and the other was the National
Ansonia watch. I also had a set of these cuff buttons purchased at

the same time these watches were recommended as being better than
the Ingersoll watch. Those watches can be bought from 5 to 15
cents less than they pay for the Ingersoll watch, although they sell

them for $1, at the same price, but they make more money than
they do on the standard article, which is published everywhere and
•everybody knows what its price is, what it is, what its general
merits are, who made it, who guarantees it, who they go to if they
have any trouble with it, and all that sort of thing.
One thing typifies the principle of price standardization in the

selling of goods and the other typifies that earlier stage of business
when there was no such thing as a standard article, when you went
into a grocery store "to buy soap and they cut it off of a big bar.
You carried it home, but you did not know who made it; if it was
good soap you could never get it again, because there was nothing
to enable you to identify it ; and if it was bad soap there was nothing
which enabled you to shun it, because, as I say, you could not identifv
it. The grocer himself did not Imow who made it, and he never
could give you two batches alike. The system of selling that un-
known watch at the same price by decoying_ buyers there through
the method of advertising something that people do know about is

kindred to the system that was in existence before what popularly
became known as the one-price system of merchandising was
adopted.
Now, what happened when the customer got there, aside from the

watch situation ? This young woman insisted on buying one of these
watches, and she finally got it, but for everyone who would get it
there would probably be 50 persuaded by the dealer that this other
thmg was better.

Now, take the cuff buttons, said to be worth up to $1—from 50 cents
to $1 the advertisement reads, I think. Those cuff buttons were
said to be heavily gold-filled, you understand, and I had them
assayed, and. here is the assayer's voucher that the gold value is 2
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cents per cuff button. They are commonly sold at from 10 to 15
cents a pair to the dealers.
Now, this man who advertised that watch in that way is very anx-

ious that his statements should be believed. If he came out in the
newspapers and said, " I am selling dollar cuff buttons for 25 cents,"
people would say, "That is unreasonable; it can not be done." But
when side by side he says, " Here is an Ingersoll watch for 69 cents,"
they say, "That man certainly has some magic ability to deliver
values to the people." Now, the thing that is back of that, it seems
to me, is this: _He is trading on another man's name. I think
nobody would object to him selling any watches for which his guar-
anty and his name was sufficient to cause people to buy them. If he
had said, "Eeiter's watch for 69 cents," there Could not have been
any objection. But it was because he used another man's naine that
he was able to draw a crowd there. He did draw a good crowd, and
he does it day after day.
Mr. Carlin. What did he have to pay for that Ingersoll watch ?

Mr. Ingersoll. Sixty-seven and one-half cents is the lowest price
that they can be bought for by the retailers. The wholesale jobbers
pay 60 cents for the watch. JHe could not possibly be selling it for
any wholesome and natural purpose, because he loses money—about
15 or 20 cents—on every one of them that he sells. However, that is

a common thing. I must hurry along on this

Mr. Carlin (interposing). You do not manufacture your watches,
do you?
Mr. Ingersoll. No ; we do not manufacture them.
Mr. Carlin. You buy them from a manufacturer ?

Mr. Ingersoll. I did not quite get that question.

Mr. Carlin. Who makes your watches?
Mr. Ingersoll. The Waterbury Clock Co.
Mr. Carlin. And the wholesaler gets your watch at

Mr. Ingersoll (interposing) . Sixty cents.

Mr. Carlin. And the consumers get it at $1 ?

Mr. Ingersoll. Yes, sir.

There was a statement put in by a Mr. Bloomingdale, who ap-
peared before your committee a short time ago, calling attention to

the financial standing of our company and drawing the inference

that we were not sufferers from this price-cutting evil. I simply
want to say to the members of the committee that the figures_which
were put into the record were not correct; they were misread. But
at those figures the number of watches that we have sold would give
us a profit of 3 cents per watch. That is what we would have made
ill llie figures which were somewhat misread—as they were put into

the record. It has taken 37,000,000 watches—the sale of 37,000,000

watches—to build up our showing of something a little over $1,000,-

000, which is about 3 cents per watch. Our profit for inventing—you
might say finding a market, placing the goods, and doing all of those

things that were necessary to give this vast public of the United
States 37,000,000 of them—an implement for keeping track of time

—

the stuff that their lives are made of—giving a watch to millions that

never had a watch before and never could have had a watch, and our

profit has been only 3 cents apiece.

Now, I have pointed out this occurrence. This was on One hun-

dred and twenty-fifth Street, in New York. Within a few blocks of
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that store are some other dealers selling IngersoU watches, and I

would like to show you the effect of that practice on these people,

these eight dealers. I have their signed statements, telling us that

their sales have dropped off a total of 53 watches per week, 2,500

watches per year. That is the extent to which this one man's prac-

tice has injured us.

Mr. FitzHenkt. I do not recall just what you said, but did this

man sell any IngersoU watches at 69 cents ?

Mr. Ingeesoll. He did sell a few ; I do not know how many. The
young woman that I sent there to buy a watch had great difficulty

in getting it. He first offered one, and then he offered her another

;

but finally, when she insisted on this, he did grudgingly let her

have it..

Mr. FitzHenby. But there were very few of your watches sold

at that price?
Mr. Ingeesoll. Yes.
Mr. Caelin. He had a profit in doing this of 9 cents?

Mr. Ingeesoll. No, indeed ; he had a loss of about 15 cents.

Mr. Caeun. They cost him 60 cents ?

Mr. Ingeesoll. No ; he is a retailer. It is the wholesaler that buys
at 60 cents. This man is a retailer, and the lowest price at which
be can buy them is 67^ cents.

Mr. Cablin. He sold at 69^, so that he had some profit.

Mr. Ingeesoll. Well, I am afraid you would not like to pocket

his profit and conduct his business, pay his rent, pay his advertising,

pay his clerk hire, lighting and heating, and those things, in oper-

ating his business.

Mr. FitzHeney. Did not that sort of advertising eventually hurt
the man who did it instead of you, or fully as much as it did your
concern ?

Mr. Ingeesoll. I do not suppose it hurt him as much, sir, because

a man's reputation and his name are the most sensitive things that

he has. You see this man—I do not like to so characterize him—is

what I regard as a fakey dealer ; he moves from one place to another.

Mr. Geaham. And as far as he was concerned it would not be a

permanent effect, but it would permanently affect you by disorgan-
izing your price?

Mr. Ingeesoll. Yes. He says, "IngersoU watches, .69 cents."

Now, all the people, not only in his little neighborhood, but all over

Oreater New York, hundreds and hundreds of thousands of them,
see the newspapers carrying that story and that puts in the minds of

the public the idea that IngersoU watches ought to be sold for 69
•cents, because here is a man doing it. It sets the idea in their minds
that under ordinary circumstances the dealer who wants a dollar for

the watch, the honest, legitimate retail merchant, the neighbors of

inany of you, is extorting an unreasonable profit. Now, that is

deception, and it hurts my company^ because none of the people who
see that will ever be satisfied again to pay the price that they must
pay if they are permanently to get those things which we believe

—

and we have thousands and thousands of testimonials from the
public—it is good for them to get.

I have shown what happened, that these dealers in the community
have had their business in our goods cut down by the sale of 53
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watches per week, and they are going to go out of our goods; they
are going to sell out their stock and they will not reorder, and when
a man comes to buy IngersoU watches they are going to do just ex-

actly the thing that this man is doing ; that is, say, " Here is some-
thing, better." Now, they have to do it to live. Men are not going
to die, gentlemen, nor go out of business. If you force on them a

system of trading that makes them crooked, they have got to be
crooked; there is no other way out of it. You can set these things
one against the other. It has been pretty well demonstrated that

the one-price system of doing business is wholesome and honest.

Think of the publicity feature. What is the greatest corrective

of all the wrongs we suffer in public life. It is publicity ;' is it not ?

Anything that will bear the light of day or anything that will throw
light on the conditions that are going on is the greatest sterilizer of

all the rottenness and crookedness that may exist in the business

world.
Now, take watches or any other article. I have used watches,

because I know more about them and they are in my mind a great

deal. But take any article. When a manufacturer is compelled to

publish his price to the public and let every man know what the price

of that thing is you can see that he has got to buckle down and put
that price just as low as he possibly can put it, because if he makes
a mistake and sets it higher than he ought to set it he is making an
opportunity for some other fellow to come in and set the price lower
and take the business along so long as you have competitive condi-

tions.

I would like to jump over to Philadelphia
Mr. -Danforth (interposing). Does the company that makes your

watch make watches for any other company ?

Mr. Ingeksoll. They do not. If there were time, and if it were
essential, I would delight to go into the relations of our company
with the Waterbury Clock Co. The watch was our ideas ; they never

had any notion of making watches. Robert IngersoU, the founder of

our company, 'was going along the street and he saw a little clock

in the window one day. He had for vears been thinking—^he was a

little merchant before or quite a sizable merchant, a wholesale and
retail merchant—and he always wanted to get something that had
a wide public appeal, that was useful, and that was staple. He
spied that little clock, and the thought came to him, why can it not

be made a little smaller, so it can be put into the pocket and carried

as a watch. And he went into the store and bought the thing. He
took it around to clock companies and gave them his idea and they

said it was impossible. He puzzled over that thing a long while,

until he did find a way to compress it into a beautiful little thing

like that [indicating].' You can hardly crowd it into your pocket,

but that was the first model of the first IngersoU watch.

Through all the years since then, some 20 years, the watch has been

coming down in size, until to-day, as you will see, we have a watch

that is quite a convenient and decent little article. Twelve times

during this period we have improved the article. In the face of

rising cost of almost everything in the world we have delivered to

our customers more and more and have maintained the same price.
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I do not think there is anyone who could ever claim that there was
any exorbitant charge in the price of that article at $1.

Mr. Webb. What has become of the old Waterbury Avatch that we
used to have as boys ?

Mr. Ingeesoll. That is in the graveyard of the price cutters. That
watch was sold all over the country by every Tom, Dick, and Harry
at any price that the dealer might take a notion to sell it at, and it

went into the hands of a receiver because nobody would sell it.

It came to be a stench in the nostrils of every decent, self-respecting

merchant in the United States. The public was deprived of the

privilege of purchasing the Waterbury watch from the time that

the thing became so demoralized that nobody would handle it. Now,
that is the trend of this whole open-price system.

Before I close I hope to come to an understanding with you gentle-

men, because I can see from a reading of some of the records of your
hearings that ybur idea of what we who make these standard brands
of goods want is not what we do want. If you will allow me, I would
like to tell you something about Philadelphia. We never had any
price cutting until this so-called Sanatogen decision, or the decision

in the case of Bauer versus O'Donnell, was handed down last May.
Theretofore we had been able, by availing ourselves of the patent

law, to prevent people from selling our goods at cut prices. In this

so-called Sanatogen decision the Supreme Court held that a patent

could not be used for the purpose of protecting prices. Since that

time we have done our very best to keep people from ruining our
reputation and cutting our prices, but, of course, we have no power
to do that, or, at least, we are not at all sure that we have any power
to enforce what we believe to be decent and proper business methods
in the sale of our own products. We can only ask the dealers not to

cut the price, and point out to them that if one of them does it others

will follow, until finally all of them, as to that article, will be operat-

ing without profit. The sale of the goods will then cease, because
dealers will not work for nothing, and any public that tries to get

anything from anybody for nothing will get what people deserve to

^et who try to do that thing.'

Mr. Dtek. Have you had trouble of that character, particularly

since that decision was .rendered ?

Mr. Ingeesoll. Yes, sir ; we have had a great deal since then, and
it is getting worse every day. At first the dealers were reluctant to

go into the fight ; but when one dealer does it, how can his competitor
afford to keep out of it? If a merchant across the street from you
advertises IngersolL watches at 69 cents, you can not brand yourself
as being a high-priced merchant by holding them at $1. You must
come down to the reduced price, and as soon as you come down to

69 cents, you lose all interest in the sale of that article, and you run
around to find something that you can buy for a little less and sell for
the same money. That is just what happens.
Mr. Webb. Did you have any trouble along this line before the de-

cision of the Supreme Court in the case of Bauer versus O'Donnell ?

Mr. Ingeesoll. We had a little bit of trouble 15 years ago, but it

was stopped immediately. The entire trade knew that we could en-
force our price.
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.
^r. Webb. How did it happen, then, that the price cutters con-

signed the Waterbury watch to their graveyard, if the manufacturers
of that watch had the power to protect their price? They had that
power then, did they not?
Mr. Ingeesoll. Yes, sir ; they did ; but I know that you gentlemen

want to look at the actual conditions. You are not defining any eco-

nomic theories, or anything of that sort, but you want to know what
is going on. I am trying to present the actual conditions as they
existed then and exist now. It is probable that if at that time any-
body had devised a system of protecting prices by the aid of the
patent law, the Waterbury Clock Co. would have done it; but nobody
had tried it. It was not the practice of that day, and the thing went
down and out.

Mr. Webb. Is that the same company that manufactures your
watch ?

Mr. Ingebsoll. No, sir.

Now, over here in Philadelphia there is one man selling our goods
at 59 cents. The name of the concern is I. Press & Co., and they
sell our watch at 59 cents. I do not know what they have to pay
for them, but presumably they pay 67| cents, 70 cents, or 72^ cents,

because those are our prices. This dealer buys them from a whole-
sale dealer and not from us.

Mr. Nelson. You would not sell to a retailer, would you?
Mr. Ingersoll. We do sell to retailers. They can buy them from

the wholesalers or from us direct.

Mr. Nelson. Would they pay the same price if they purchased
them from the wholesaler ?

Mr. Ingersoll. They would pay the same price to us as to the
wholesale dealer.

In Philadelphia there are 14 dealers right close by this price cutter

and another one named Kerstein. Now, I have some letters here
bearing on this subject. Here is one from a man who says, " I can
not sell your goods at a profit any more. I used to buy them by the

gross "—that is, 12 dozen at a time—" but I can no lonaer buy them
by the dozen." Now, gentlemen, that is the way it afl'ects us. The
man who cuts the price down' on articles like this does not want to

sell them, and, under those conditions, nobody else cam sell them.
The result is that the public after a little while has great difficulty

in getting those things. If that is not restraint of trade, I do not
know what is.

Mr. Dyer. How does the sale of watches by your company now,
under these conditions, compare with your sales prior to this decision

by the Supreme Court that you spoke of?

Mr. Ikgersoll. That decision

Mr. Dyer (interposing). How do your sales now compare with
your sales prior to that decision?

Mr. Ingersoll. I understand your question. That decision was
handed down last May, and our sales for the first three months of

this year, or just about up to date, as compared with the sales during
the first three months of last year, are short in the neighborhood of

12 per cent. We have suffered that loss, and it is mostly in the com-
munities where this price cutting goes on.
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Mr. Nelson. May not that be the result of these Democratic times?
Mr. Ingeksoll. I am not student enough
Mr. Webb (interposing). It may be the result of your having

supplied everybody generally throughout the United States. You
say you have sold 37,000,000 watches, and I presume you do not ex-
pect to se'll as many now as you did 12 years ago.
Mr. Ingeesoll. Unfortunately a man who is not in business is

likely to reason that way, but business experience teaches us that we
do not in the course of 20 years work up to the point where with
one year after another showing a gain of 10, 12, and 15 per cent,

we shall suddenly come to a time when everybody has purchased a

watch and stops buying. It does not so work out in human ex-

perience.

Mr. Volstead. Maybe they do not carry as cheap watches as they
formerly did.

Mr. Ingeesoll. They can purchase them at higher prices if they
want them. If we are sincere, there is no need to try to avoid the
issue that is involved. There is no doubt about it, and there is

plenty of evidence to support my contention in this. In these 14
stores in the neighborhood of these two price cutters our loss in

sales amount to 109 watches per week, or 5,688 watches a year.

That loss is sustained just because of the cupidity of those two men
who want to trade on our name.
Mr. Dyer. In stating your loss in sales in that neighborhood do

you include the sales of those two men who are cutting prices?

Mr. Ingeesoll. As nearly as we can ascertain them; but they sell

almost none, because they try not to sell them. They have something
else to sell, and why should they want to sell our watches if they
have something else to sell on which they can make more money?
They offer our watches at cut prices only for the purpose of draw-
ing a crowd. I have here the advertiseinent of a store in Chicago
oSermg to sell IngersoU watches at 37^ cents. That is a bigger bar-

gain than I ever heard of anywhere; but when we tried to buy one

of those watches we found that we could not get it for 37^ cents.

We had to buy with it a chain, which appears to be worth aboiit 5

cents, and pay 75 cents for the watch and chain. But they can use

our name a!id reputation and over 20 years of hard labor for

the purpose of pulling a crowd into their store, and when the people

get there they tell them, " You can not get the watch without buying
something else."

Mr. Dyer. Could not that situation be relieved by a law providing
for the punishment of people for publishing fake advertisements?
Mr. Ingeesoll. I wish to goodness it could be done, because that

has been one of my labors during the last three or four years as the

head of the Advertising Men's League of New York, to prosecute

fake advertisers. For instance, we won a verdict against this man
Henry Siegel, who has since gone up, and who defrauded his bank
depositors and got away with the wage-earners' benefit fund in the

store and all that sort of thing. A year ago we got a conviction

against him; but the trouble is, gentlemen, that there are so many
little crooks and turns that they can take that no law you could
write would reach them.

(Thereupon, the committee took a recess until 1.30 p. m.)
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AFTER KECESS.

The committee reconvened pursuant to the taking of recess.

STATEMENT OF MR. WILLIAM H. INGERSOLL—Continued.

The Chairman. You may proceed, Mr. IngersoU.
Mr. Ingersoll. The reason I wanted to appear before this commit-

tee was the fact that you have introduced and have had referred to
this committee, bills which embody provisions that would prohibit
a business system that I believe to be essential to clean and decent
business methods and to the economical distribution of goods from
the factory to the consumer. There is one thing that most of us
have not realized, and that is that while nearly all of the attention
of our public men has been devoted to the gigantic trusts and rail-

road corporations the fact remains that after all is said and done
the biggest business in this country is the business that is conducted
by more than a million small retail merchants. For instance, there

is not a manufacturing industry in this country, no line of business,

that could stand the entry of a corporation doing a business of
$100,000,000 a year without causing great disturbance in that indus-

try. Now, in the retail market, within the last few years we have
had such a concentration of business that there are a number of cor-

porations with a business of $100,000,000 a year or more, and it

hardly causes more than a ripple on the surface. The market is so

immense, it is such a tremendous field that its importance has
escaped us simply because it has been divided among such an enor-

mous number of individuals.

Now, I understand that the purpose of this committee is to frame
legislation which will tend to prevent monopoly and not to have
concentration of business and a few overlords for whom the rest of

us shall work. In the retail market the exact opposite tendency
prevails to-day, but at this time there seems to be a feeling for open
competition and absolutely no restraint ; dog eat dog ; let us go to

the limit. And it means just what it has meant in the past, namely,

that the big fellows, the men with capital, are going to knock out the

small men and the individuals are going to have to work for a few
great corporations. That is not a fancy, but it is the logic of what
has been. Where did we get our trusts, gentlemen ? The Standard
Oil, the Tobacco Trust, and all the other trusts grew out of a condi-

tion where there was not restraint but practically open and free

competition, where it was possible for the big fellows to go into a

territory, cut prices, and take away the business of competitiors,

jacking the price up somewhere else, and all that sort of thing. Now,
to-day we have this concentration going on in the retail business.

For instance, in New York City the United Dry Goods Co., a cor-

poration, owns about 50 department stores. The big stores in some
4:0-odd cities are controlled by one company. They are department

stores and they handle everything that all of the other lines of busi-

ness handle. I do not refer to this corporation in particular, but

there are certain sensational department stores which make it a prac-

tice to take one department at a time and make such cuts in prices

that it affects that line of business throughout the city.
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They will take the hardware business and they will shake the
hardware business in that community until the little fellows can not
hang on; they can hardly make a living. In the meantime that de-

partment is being supported by other departments, just as the trusts
in the past have gone into one territory, cut prices and put com-
petitors out of business, and supported the losses there by revenues
from other territories. Now, that is a condition which must be met,
and unless some means of restraint are exercised the little man is

going to be put out of business.

There is another aspect of that thing. Everywhere confidence in

the ability of the small man to serve is being broken down. I have
before me a little treatise called " Trusts, Good and Bad," by Louis
F. Post. Now, Mr. Post wrote this something like 10 years ago,

and here is one paragraph showing a popular misconception, which
has often been evidenced, I think, by some of the questions asked by
certain members of your committee. He says

:

But now appear the department stores. These keep In stock or store all

kinds of goods, from testaments to playing cards, from soda water to wliisky,

from a paper of pins to a bicycle, a piano or a set of furniture. Almost any-
tliing you want you can get here, in any quantity, and at prices which are
not only lower than ordinary retail prices, but lower than ordinary retailers

themselves can buy the same goods for from the manufacturers. Inevitably,
therefore, the department store must be prejudicial to the business of all ordi-

nary retailers, and destructive to the business of many.

And then he goes on and tells, by an elaborate argument, that we
must not waste any sympathies on these small men, because it is

evolution, it is progress. That simply expresses a very prevalent
misconception. The big stores can not and do not deliver superior
values to the small ones ; that is, not as a rule. *

There are certain other kinds of stores, however, that are also

showing this tendency toward concentration. In New York we
have a large system of drug stores and a large system of cigar stores.

It is the same in almost all the other cities of this country. The
cigar stores and the drug stores are commonly understood to have
been merged recently. That was preceded by a price cutting war in

which each of them took well-known brands of goods, and they would
quote prices that were lower and lower until they were both selling

without profit and even at a loss. And what could they do? There
was only one of two things that could happen, and that one thing
was to go out of business or combine. Now, what did they do?
They did combine, as I understand it. Now, here is this vast market

;

these chain stores; these department stores, and, perhaps, above all,

the mail-order houses. I do not speak against them as a class, but
I do say there are a few fundamental things that we can do that will

put competition on a fair and square basis and let the best man win,
but not to permit anyone to win because he has more money.
Mr. Volstead. Suppose you did this : Compelled the manufacturer

and the wholesaler to sell at the Same price to every person instead
of

Mr. Ingebsoll (interposing). To every person of the same class,

I assume you mean. To all retailers and to all wholesalers?
Mr. Volstead. Would you not come nearer reaching the situation

than you would by simply fixing the retail price ?

Mr. Ingeesoll. Yes; I have not said that I was satisfied with
fixing the retail price. If I can have five minutes or so I will de-
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velop my thought. I think the greatest reform that is before this

country, and the thing we have got to do if we are not to lose our
democracy and become clerks for a few big men, is to abolish the
quantity price. Here is the same situation which existed in the
industrial field a few years ago, and this immense market, that I
have explained to you, is open to be plucked by those with money. It

is not any longer a mercantile process, because it is just what they
could do with the railroads and with other things a few years ago.
They did not operate them as railroads ; that is, the men who owned
them. It was a stock-jobbing proposition, a matter of manipulating
stocks so as to get some money out of the thing and let it go into

bankruptcy, if you please. But the manipulators got the money and
the properties were ruined, and the public paid the price and it always
will. Look at the opportunity of a man with money in the retail

field. He can go and buy a few stores, or open them if he does not
want to buy them. Immediately he has a larger outlet than the indi-

vidual; he commands lower prices; he is in a position to undersell,

and as soon as he can undersell, of course, he can attract trade from
the smaller competitor. That process, of course, is like rolling a snow-
ball. The more such a man controls the bigger he is and he gets

lower prices. The logic of the thing is that there are only three or
four corporations in the United States that are able to sell at the

right price at retail.

Then there is another consideration that comes into the thing-

This popular misconception that these' big fellows can deliver such
values overlooks certain inefficiencies which creep into their busi-

ness, because as their business become unwieldly they are unable to

do the things that the little man can do. The operating expenses

of such stores are higher than the operating expenses of the little

men, and the things on which they cut prices, singularly enough, are

those on which they have the least advantage in the matter of price,

because the standard products that have reputations are more gen-

erally sold at a level price than the nondescript commodities where
they can go to the factories and use their buying capacity to compel a

lower price.

In System, a magazine^ the December number is an elaborate table

of the cost of doing business, ascertained by them after an elaborate

investigation. It shows that the ordinary retail store has a cost of

doing business from 17 per cent on up. Some of the stores in some
lines of business, such as jeAvelry stores, going as high as 26 per cent.

But in the department stores it is shown that the percentage of opera-

tion is nearly 30 per cent, that it averages 10 per cent higher than the

small stores.

Mr. Volstead. Ten per cent of what ?

Mr. Ingbesoll. Of the selling price. All of this is based on the

selling price of the goods. Now, we do not want these small men
put out of business, and particularly we do not want them put out

of business by methods that are discriminating.

Mr. Volstead. If what you say is true, it would seem to me that

these large concerns will have to go out of business.

Mr. Ingeesoll. No; not if you allow them to have certain privi-

leges, and they are nothing more than privileges if you allow them
to deceive the public or to take advantage of their smaller com-

petitors. For instance, if I give you a preferential discount of 25
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per cent you would soon be able to put the other man out of business,

would you not?
Another thing is that money begets certain opportunities to prac-

tice deceptive trade methods. Quantity buying, as I have said,

puts this great retail market at the mercy of the capitalists, because

they can go in and operate on a scale that the small man can not, and

take the business of the country. You have stopped these things in

the industrial field mostly, and this is where capital is now putting

its money; that is, in the retail business. If you will examine the

lists of stockholders of these great retail corporations you will see

that is a fact, and it is the next big market where we have got

to settle our public questions, because it comes right to the door of

the household.
Mr. Volstead. You seem to have given considerable study to this,

and I would like to submit this proposition to you : A few days ago

I saw a statement to the effect that the cost of distributing from the

factory to the consumer was about 50 per cent of the price—that is,

in Europe—and they claim that in this country it is 100 per cent.

Now, why is there this difference, assuming that is a correct state-

ment?
Mr. Ingeesoll. I will have to say that I would question the

premise. In Europe the watch that retails in this country for $1

has to be sold for $1.25, sir, because the facilities for distributing it

are less efficient than they are in America. We have no Bradstreet's

book to look at there in order to ascertain what a man's credit is.

"We have got to take chances and take the report of our salesmen, and
they are very fallible, and all that sort of thing. We go into most
all of the European countries, and our goods command higher prices

than they do in this country, not because we are trying to make more
money, but because we can not sell them as cheaply as we can in this

country. I question your premise.
Mr. Danfoeth. What do you think of the New Jersey law fixing

the price—that is to say, saying they must be sold at the same price

throughout the State ?

Mr. Ingeesoll. I think that is a good law, in so far as I understand
it, sir. I think it is precisely the same principle that I advocate with
regard to these standard products, a standardized price for a stand-
ardized product. Why should one person buy something for less

than another. person does? That is not the American doctrine, which
is that of openness and publicity.

Mr. Danfoeth. Do you know how it is working? Have you had
an opportunity of studying it at all ?

Mr. Ingeesoll. I have been studying it in all the spare time I have,
apart from business, for the last three years.

Mr. Danfoeth. The law has only been in force about a year.
Mr. Ingeesoll. Oh, I beg your pardon; I misunderstood you. No; I

do not know how it is working, but I do not think it has caused any
radical change. I live in New Jersey, but I have not observed any
radical change, although I have not watched it.

Mr. Danfoeth. I have just come in, and I would like to ask
whether you have made any suggestion as to how the end you desire

can be attained by legislation ?

Mr. Ingeesoll. I have some ideas, although I am not a lawyer. I
am a business man.
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Mr. Danfoeth. I know; but we can get as good ideas from a busi-
ness man—and perhaps better—than we can from lawyers, especially
about business. I do not want to interrupt the thread of your argu-
ment, but if this is a convenient place, I would like to hear what
practical suggestions you have.
Mr. Ingersoll. Well, I shall come to that, I think, if you will

permit me to go on.
Mr. Danfokth. Take your own time.
Mr. Tngeesoll. I will refer to another thing or two here. Now,

the unfortunate thing, I think, is the fact that we have broken down
confidence in our small merchants everywhere, notwithstanding that
they are more eiEcient than the big ones, and if they had a fair
show, under fair conditions, the big ones could not succeed and would
not.

Now, you see, gentlemen, it was found that in producing goods or
manufacturing them, involving mechanical operations and the doing
over and over again of the same thing, quantity Avas made an econ-
omy, and that idea has thoughtlessly been followed in distribution;
that is, that the same economy came from large operations. But it

does not work out so. I have cited some facts to, show that it does
not prove out. For instance, take the chain stores; they are coming
back to the individual store system of management. We ,get our
orders from individual stores and we are asked to deliver to indi-
vidual stores. They have abandoned their scheme, and they hold
together on the proposition that they can buy cheaper, as they can
compel the bigger manufacturers, at least, to give them a lot of
accommodations that they do not give to the little men. A chain
store will come to us and ask us to send three watches a distance of
50 blocks and expect to get the lowest price on them. Now, we used
to do that, until we reasoned the thing out and found that such
practices as that were undermining the very people that we were
relying on to distribute our goods fairly and honestly. The large
centers have their daily papers and these stores can blanket the
country around day after day and every day with their advertise-

ments. They carry all sorts of bargain announcements. I have a

a lot of them here, and I am sorry I can not because of lack of time
show all of them to-day. You will find here instance after instance

where they start off with some well-known thing at a cut price, and
then they offer all kinds of other things that nobody ever heard of;

but they are all set down in the same ratio, as goods offered below the

market price.

Now, what is the effect of that on the country people around these

centers? They immxcdiately get the idea that they can not buy at

home ; that they have got to go where these -wonderful bargains are

advertised, to these great bazaars, etc. ; or they will send their money
off by mail to the catalogue houses. The people do not trade at

home, and, naturally, the business conditions at home are bad. What
opportunity do the merchants have in their home towns to do busi-

ness? There is no business there for them, and they have got to go

to the city where the people spend their money and do their business.

They must do that in order to find an opportunity. Therefore, I

say we are furthering that tendency to congest the population in

large centers. I have figures here to show that tendency, but I will

not stop to read them now. I have figures to show that 1,700 towns
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in Pennsylvania, which is the great mail-order State, went backward
in population between the two censuses last taken.

Mr. Webb. You can not stop the advertisements of these mail-
order houses, can you?
Mr. Ingersoll. You could stop the fraudulent element in them.

There are three things which enter into that: In the first place, we
give them a subsidy to work on in the form of a quantity discount;
in the next place, we give them the privilege of buying space in the
publications that are carried through the mails, and of printing
almost ad libitum anything they please; and, in the third place, we
let them bolster up their exaggerations and misrepresentations by
putting in something that everybody knows to be worth so much
money and quoting a lower price on it. Thus they make use of the
manufacturer of these special standard articles as implements for the
destruction of our own small customers and for the destruction of the

small towns throughout the country. You would thus make our
reputation available to men who would use them unscrupulously.

No good can possibly flow from any such condition as that, and you
have got to limit the competition. It is claimed that competition

will solve these business problems, but that is just what we have
been struggling with for years in this country, because when you
say " let them compete and go the limit," of course the big man is

the one that survives on that basis. I am satisfied entirely if you
will leave it on the eflSciency plane, and let those who can really

serve, serve and prosper, and let those who have to have some form
of special privilege in the way of an inside price, or in the way of

making fraudulent and misleading advertisements, or in the way of

what is equally fraudulent—the deceptive cut price—^let them adopt

better ways and see if they can still survive.

Mr. DA^"^OET^. That brings up the question I asked you—that is,

what is your suggestion ?

Mr. Ikgersoll. My suggestion is to induce the legislators to curb

the unnatural tendency toward the concentration of business and that

you do away with quantity prices. Now, I do not think that j'ou can
do that at one fell swoop. It is too big a thing to do all at once. It

will require time. It will require 3, 5, or 10 years, but not more than
10 years, I think. It will not require more than 10 years, because the

whole business community is waking up to the thing.

Mr. Volstead. Why should it take so long?
Mr. Ingersoll. It requires public education.

Mr. Volstead. Suppose we passed such a law, is there anything to

prevent the people from complying with that law?
Mr. Ingersoll. No, sir; I do not think so, but I think that such

pressure would be brought to bear upon you that you would not pass
such a law.

Mr. Danfoeth. If it were passed at one fell swoop it would upset
business, would it not?
Mr. Ingersoll. I think so. My idea is that there is a place to

begin and then there is a gradual process that could be followed in
getting at this situation. In the first place, here is this one class
which is now being victimized, as I showed you this morning, and is

being made the tool of the price cutters. First, you should exempt
the small dealers from this merciless and unscrupulous competition.
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Take the standard, take the trade-mark, I think that is a inattef of

name and reputation and good will. Take that situation and say:

"Here, we will stop the quotation of these misleading cut prices

which deceive the public into thinking that a whole series of goods
advertised and offered in connection with these standard articles are

sold on the same basis." Do that by providing that the maker of

that thing shall set the price to the public and publish it. Have him
to file it with a Government bureau. It would affect a relatively small
proportion of the goods on the market at best. Then, when you have
done that, you will have removed one of the most pressing obstacles

that the small merchant finds in his way. In the next place, do
what you can through the postal laws to get at this dishonest ad-
vertising. That is a matter, as I understand it, which must be
mainly handled by the States. I have myself been active in securing
the passage of honest advertising laws in several of the States. I

procured the introduction of such a law in the State of New Jersey,
and it was passed. I have been at the head of the Advertising Men's
League, in New York City, and under the very imperfect laws ihey
have in New York State we have successfully prosecuted some cases,

but there are opportunities in too many instances to escape through
the meshes of the law.
There are in 15 States of the Union now laws against fraudulent

advertising. I wish I could stay here indefinitely and tell you about
some of the conditions we are up against in the business world which
I know have never been presented to you, and your experience has
not brought you in contact with them. But if you will, in so far as

the National Congress can, make dishonest advertising risky through
the post office part of it, I think that ought to be done. In the third

place, I think it would be very wise to couple with it a provision that
would allow these trade-marked wares to be sold at a published price

C'erywhere, and make it a condition that those products must be sold

without a quantity discount. You see, j'ou would there make an im-
portant entry into the field, and you would make a long step in the di-

rection we have got to go, if we do not lose altogether the opportunity
for the individual in this country. I believe it is a practical step,

and that it will do an immense amount of good. I would like for

you to think of it in this way, for instance, if you will : A gentleman
this morning referred to the business depression, if there is such a
thing. All of the goods in this country, or nearly all of them, are

sold at retail to the consumers. The small merchant of this conntry,

however, has everybody against him. Nobody seems to think that

the small merchants can deliver value. That is the result of decep-

tive practices against them, and they have not the money to meet
their competitors with the same kind of tactics. They can not buy
space in the newspapers to advertise that they are selling $40 suits

'of clothes for $19, and offer a $1 watch for 49 cents to bear out the

statement. They have not the money with Xvhich to do that sort of

thing, and they are discouraged. They feel disheartened. These

decisions by the courts they take to be decisions against them, and
there are several decisions that prevent them from having protection

in the prices on their well-known goods. If you want brisk business

times in this country, show the small merchants that you will give

them a fair and equal chance and a million of them will throw their
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weight into the situation and sell so many goods that the wheels of
the mills will start.

Mr. Danforth. Would you have the price limited, so that one
article would be sold at the same rate at which a gross would be sold ?

Mr. Ingeesoll. By the dealer; yes, sir.

Mr. Danforth. By the retail dealer?
Mr. Ingersoll. Yes, sir.

Mr. Danforth. Would you make a different price to the whole-
saler ?

Mr. Ingersoll. Yes, sir.

Mr. Danforth. But you would fix a limit which would constitute

the wholesale price, and that would be the wholesale price whether
100 gross were sold or 100,000 gross?
Mr. Ingersoll. Yes, sir. I think that is the thing to do, and I

think it is practicable. I have studied this question for several

years, and I believe that is the only course that will keep us, at the

rate things are going now, and at the rate capitalists are discovering
that there is a retail market subject to exploitation—as I say, it is

the only thing that will keep us from becoming a nation of em-
ployees. At the rate these things are going, it will be only a few
years when there will be such a concentration of business in the

hands of a few people that we will be a nation of employees. There
are 10,000 systems of chain stores in this country. Most of them,
it is true, are in the nebulous state, but in every little community
you will find chain stores being opened. A man with sufficient capi-

tal in any one of your districts finds that he can buy up three or four
stores and get a lower price on the goods he purchases than if he oper-

ated only one store. So he does it, and prospers for a time. In the next
tier of cities above his—I mean larger cities—a merchant will want
to expand his business and take in the small towns, so they take in

the chain-store proprietor in the smaller town or buy him out. That
practice is going on very rapidly, but our public men have not seen

it yet. It has not been brought to their attention, but if something
is not done pretty quickly we will wake up with another monopoly
situation on our hands that will be most depressing and most diffi-

cult to deal with. Now, I am speaking, of course, among other

things, for a price standardization on standard articles.

Mr. Webb. Do you mean a standard price on articles that are pat-

ented and copyrighted ?

Mr. Ingersoll. I do not think it should be compulsory. It should
be permissive, Mr. Chairman. The manufacturers of certain brands
of goods, for instance, find that the abuses th~at I have described to

you are injuriously affecting the prices with respect to their goods.

Now, if they do find it so—and most of the important ones do—then

I think they ought to be permitted, by filing their price schedules

with a Government bureau, showing what they sell the goods to the

public for, what they sell them to the retailers for, and what they

sell them to the wholesalers for

Mr. Mitchell (interposing). And showing, also, what it costs to

produce the articles?

Mr. Ingersoll. I do not think that would be essential, though I

would have no particular aversion to it. I do not think it would be

essential to the scheme. I think what you want to do is to see that

one man does not get a better j)rice than his competitor and that we
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do not have favoritism in our system of distribution. It does not
matter what the thing costs, so far as I can see, but the object of
the system is to provide that there shall be no discrimination prac-
ticed as between competitors; the object is to preserve competition.
We want competition in this country, but we have also got to have
cooperation between men or we can not have elEcient and economi-
cal distribution of goods. As I look at it, the whole endeavor of
your committee, as expressed in the bills you have introduced, is to

reconcile the extremes. On the one side you have monopoly, and
the opposite of monopoly is unlimited competition, is it not? And,
singularly enough, unlimited competition leads to monopoly.
Now, how can we get goods from factories to consumers, preserve

'

competition and yet have that necessary cooperation that will mean
low prices? If we set men in the field fighting each other like cats

and dogs they can no more carry goods from the makers to the users

inexpensively than I could pass a bucket of water without spilling

it along this row of grappling men. Unless a company is as big as

the Standard Oil Co., or pretty nearly as big, it can not market its

own goods to the consumer. Take the Standard Oil Co. with its

vast capital. It can and does sell to the consumer out of its own
wagons and, of course, it gets from the consumer whatever price it

sees fit to charge. You can not compel anyone to part with his

property at a price that is not satisfactory to himself except by
competition. But very few of us can meet the consumer direct. The
country is too big.

Now, the present system has another aspect of what we call un-

limited competition, unrestrained or unlicensed competition, such as

gives an advantage to a company with large capital over a small com-
pany. I represent a relatively small company. We have to rely on
about 100,000 stores

Mr. Webb (interposing). What is your capital?

Mr. Ingersoll. $200,000. We have to rely on about 100,000 stores

to get our goods to the consumers. We have about 15,000 watches a

day to market ; every day we have got to find a place for that number
of watches. There are employed about 2,000 or 3,000 people in the

making of those goods. And the only way we can do it is to have a

certain amount of cooperation between ourselves and the wholesalers,

because we can not afford to go to every retail dealer in the country.

We can go to the wholesalers, but in the retail market there are

300,000 or 400,000 stores that we would have to call on, and it would
take away a great deal from our profits and we can not afford to do it.

Now, you take Mr. Floyd's district, if I might use that. There aro

many towns there of 200 or 300 population; the trains run once or

twice a day to many of those towns. The possible sale in that com-

munity might be six watches and that would take about half a day
of a man's time. The profits would be about 60 cents ; his railroad

fare, meals, and his salary would amount to $5, and you can see that

it would be impossible for us to get our goods to his district in any

other way than by using the wholesaler who assembles not only our

goods but thousands of other manufacturers' goods. He goes there

with almost everything that those little towns in that district need,

and he distributes that charge over a great many things.

The present open-price system makes it so that if we can not have

the cooperation of those dealers we can not get our goods there, and
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we can not have their cooperation unless they can make some money
on selling those goods ; and the more willingly, easily, and freely they
sell them the cheaper we can sell them and the lower price they are

willing to accept. Now, you take our goods. They will sell them on
a profit of 27^ cents a watch—the dollar watch—and in order to do it

they do not have to argue with a man. He knows what the watch is

very well ; he is satisfied ; he comes in and asks for it and walks away
with it. There is no great labor on the part of the retailer and no
explanation—nothing of that sort. Take another thing that he has
to spend a lot of time arguing about, and he can not afford to sell it

at a small ratio of profit, and he does not, and that is an established

fact. One of the gentlemen who appeared Tsefore this committee
made certain statements; one of them was that our company puts
out another watch which it sells for a little less money than its dollar

watch. But it does not bear our name; it does not carry our guar-
anty; it is not regulated so closely at the factory; we take no risk

or responsibility for its performance after it goes out. We can afford

to sell it for a little less because it is not so good a watch and it is

not so desirable from the standpoint of the consumer.
Now, it was represented that that watch sells for about 69 cents,

and that it was a great advantage to the public to get it at that
price. Since that gentleman appeared I have had an investigation

carried on among a couple hundred stores where those goods are

sold. I just sent men who were not known to find out what the
goods sold for, etc. Those goods were found to average 98^ cents

apiece, not 69 cents, as was represented. You see the public gets a

Soor article, without a guaranty, and at practically the same price,

ow, there are competitive watches. The Ansonia watch, the Path-
finder watch, and the New Haven watch, all of which we consider
to be somewhat inferior, although general cornpetitors of ours.

They sell for 5 or 10 cents apiece less than the dollar watch, and that
amounts to 12. 15, or 20 per cent less than it costs to get the dollar

watch. But right along they get the same price. We found in 43
stores that the average price was $1.03f cents. That i'; what the

public pays to the dealers for those goods which the dealers pay
less for. My point is that the scheme that I recommend to you is an
economical scheme of getting goods transported. You all know that
from the standpoint of an economist a piece of goods is not really

produced until it is delivered to the user. The distribution of it,

the sale from the wholesaler to the retailer is a part of the process
of producing the thing, because a watch is not really a watch in

the box ; it is a watch when it gets into a man's pocket and he starts

to use it. Now, to complete that 'process of production, and to get

it into the pocket gf the user, the most efficient, the less wasteful, and
most economical scheme is to let noncompeting people cooperate.

When we first broached this question it was widely misunderstood.
Tt was confounded with price fixing, whereby a lot of competitors
would get together and agree on prices. My proposition is that for
the public to get goods cheaper we have got to have a certain amount
of cooperation among men and yet not eliminate competition.

Mr. Nelson. How manry are there who are more or less called com-
petitors of yours in the business

—

^that is, approximately, how many
sell dollar watches ?
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Mr. Ingeksoll. There are, I think, five others that manufacture
them, sir.

Mr. Nelson. If we permitted you to fix the price to the jobber and
the retailer, what would prevent you and the five others, by either

a gentleman's agreement or by their following your lead, from fixing

a price and having a uniform price all the way through, which
might, in your case, only be $1, and yet, if we started the practice,

you might raise it to $1.25, and then we would have price combina-
tion legalized?

Mr. Ingeesoll. Well, is there not a hole in your proposition ? We
do not permit combinations between competitors. Of course, if a
man wants to evade the law by a gentleman's agreement, or some-
thing of that sort, I suppose he will continue to do it until you catch
him.

.
Mr. Nelson. Suppose there is no agreement, but they say, "Let

IngersoU start out with his price, and we will simply follow."
Mr. Ingeesoll. But they would not do it. We started this busi-

ness. There were no dollar watches until Mr. Robert IngersoU figured
out how there could be a watch produced for $1. Now, no one else

thought of that; but it had not been out a year, hardly, until there
were imitations. It is somewhat peculiar, but we find the people
prefer the original; and the other fellows could not get the business
at the same price, and they had to take a lower price, which they did,
and cut down their product.
Mr. Webb. Do the companies that manufacture the Ansonia and

Pathfinder watches advertise as extensively as you do ?

Mr. Ingeesoll. No; they do not advertise to the public very
extensively, although they do advertise to some extent. If I could
have only one advertisement, I would take the dealer's window. I
would rather have my goods where they can be sold than in a news-
paper or magazine, where they can not be sold. You see what I

mean. A man is in front of the store with $1 in his pocket; and if

I can get the goods in the window I will get his dollar ; but if he has
a paper in his hand, he has got to read the thing and then go away
off somewhere to buy the watch. So they do very extensive window
advertising, and things of that sort. But ours, of course, is the-

leader; it was the first known. I will show you that the policy wo
have followed has given us a very large share of the business in that
field, and that we have. it by merit. We started out and established
our business and our article in the minds of the people. It was, of
course, a big, expensive task. Everybody laughed at such a thing^

as a dollar watch. When it firft came out they did not think it

could be any good. We had to fight that a long time, and then finally

it was accepted and used. Now we find just as many men among the
well-to-do as among the poor people who carry our goods. We have
operated on this policy for good business reasons—that we always
have tried to deliver just as much as we could for the money. We
have always had the biggest production and we have always had the
call from the public.

Every time we could, we have improved the quality and always
kept the price down to a dollar; although almost everything else has.

gone up in price, we are delivering a much finer thing, as I showed
to you this morning, than we did 12 or 15 years ago. That, naturally,.
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has made less temptation for competition than if we had said $2; if

we had done that, we would have brought people right in, but, you
see, the public was safeguarded. But as it is, we have five good and
strong competitors. The people that make the Big Ben clock make a

watch that retails for $1. The New Haven Clock Co., a very large

corporation, makes a watch that retails for a dollar. I say it retails

for a dollar, hut it retails all the way from 47^ cents to $1.50. The
public gets no particular protection on it. Some fellow may get the

thing for one-third what another man gets it. But the average price

in 43 stores was $1.03f, which is higher than the standard original

article, and the one that the trade generally and the public consider
to be the best one. It—price standardization—is the best system,
because it allows cooperation between men who have to cooperate to

sell the thing, but it preserves competition between those who produce
the goods and those that distribute them all the way along the line.

Mr. McCoy. The Stevens bill provides expressly, does it not, that

the right to fix the retail price shall not be given on any article when
the people producing the article monopolize it in any way?
Mr. iNGERSoii.. I think it does. I have only read that bill, and I am

not well qualified to discuss it. However, I believe it does.

Mr. Volstead. How would you enforce that antimonopoly provi-

sion?

Mr. Ingersoll. As I understand it, the Stevens bill makes this

provision : In the first place, the manufacturer must himself maintain
an equal price to his customers, dealers and wholesalers. In the next
place, as I understand it, it provides that he must not have a monop-
oly of any kind, and that any man can cut the price and claim that

it was a monopoly. As I understand it, he can do that and say,
'' You are not entitled to the protection of this act, because you are a
monopoly," and then the burden is put on the maker to prove that he
is not a monopoly. If he can not prove it, he can not have the benefit

of the provisions of the Stevens bill. As I said before, I am not a

lawyer, but it seems to me if I were a lawyer and I had a trust for a

client, I would tell them that any law that compelled them to go into

court and prove on every contract that they were not a trust was
about the worst kind of law that could be put on the books from their

standpoint. It seems to me that the Stevens bill, so far as I under-
stand it, is admirably drawn.
Mr. Webb. I should think that the person who alleged that a par-

ticular corporation was a trust would have to prove it.

Mr. Ingeksoll. Could a provision be inserted in the bill providing
that the maker would have to prove it?

Mr. Webb. I doubt that very much.
Mr. Graham. Do you think that provision should be made that

where they are suing to recover on a contract and that, defense is

made, they should be required to prove affirmatively that they are not

a monopoly ?

Mr. Ikgersoll. That is the way I understood it.

Mr. Floyd. I want to ask Mr. Ingersoll some questions. Who
pays the freight on these goods? Suppose you ship 10,000 watches-^
which might not amount to much in your business—from New York
to San Francisco, who pays the freight ?

Mr. Ingersoll. I suppose you want to. know the real situation.

We do not ship them that way. We have distributing points at San
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Francisco, so that any one on the western coast buys the goods f . o, b.
at San Francisco.
Mr. Floyd. Then, so far as the freight between your factory and

San Francisco is concerned, you bear the freight?
Mr. Ingersoll. Yes, sir.

Mr. Floyd. Now, who pays the freight from the distributing point
in San Francisco to the retail merchant who sells it ?

Mr. Ingeesoll. The retail merchant pays it.

Mr. Floyd. Now, is it not a fact that under that system you have
to make the retail price so high at remote points in the country that
it will give the retail merchant in that locality a good profit or a
reasonable profit?

Mr. Ingersoll. I do not know for sure that I understand you.
Mr. Floyd. Is it not a fact that if you have a uniform price

throughout the United States—throughout a great country like the
United States—that, in order to induce the retail merchants to
handle your goods, you have got to fix the standard price high enough
to give him a profit, or a reasonable profit ?

Mr. Ingersoll. Of course, we have to set that price at a point that
will give all those who perform any labor a return for their labor.
Mr. Floyd. What do you mean by that?
Mr. Ingersoll. It must be sufficient to yield that return.
Mr. Floyd. That is the point. You concede the point that you

will have to fix the price high enough to justify the merchant at the
remotest point in the country to handle your goods ?

Mr. Ingersoll. You do not do that exactly. You put it at a point
that fits average conditions. It is like the 2-cent postage.
Mr. Floyd. Is not the effect this, that when you sell a watch in the

vicinity of your factory, or in the State of New Jersey, all of the
additional cost that is paid on the watch that is sent to San Fran-
cisco or other remote points comes back in the shape of a rebate to
the manufacturer; is it not saved to him in the nature of a rebate?
In other words, if you sell a watch at a reasonable profit to your-
self as a manufacturer and to the jobber as a distributing agent,

and to the retailer as the final dispensing agent of the watch, so as

to bring a profit at the remote point in California, and then sell them
direct immediately in or near the point of manufacture at the same
price, is not your profit increased on those that are sold closer to

your factory in exact proportion to the cost of transportation to the

remote point?
Mr. Ingersoll. Our profit, of course, is not, but the dealer's profit

at the remote point must be allowed. We get the same price, but the

dealer who pays transportation from any distance

Mr. Floyd (interposing). The effect of it is this: You discrim-

inate against the consumer, because the man at the factory door can

buy your watch no cheaper than can a man 3,000 miles away. Is not

that the effect?

Mr. Ingersoll. In a degree; yes, sir. You are raising the same
point that could be raised against the 2-cent postage system.

Mr. Floyd. The 2-cent postage system is a public matter.

Mr. Ingersoll. And all of it is a public matter.

Mr. Floyd. No, sir; we are dealing with private cou-^erns. Now,

of course, in the case of watches that element of freight would

amount to but little, but suppose we take such trade-marked goods
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as Armour hams or other weighty goods. Suppose such goods art
sold to the consumer at Chicago at the same price at which they are
sold to consumers at some extremely remote. point in Maine or Cali-
fornia. Of course the freight on heavy goods amounts to a con-
siderable sum. Now, assume that Armour & Co. pays the freight,

but if they place a uniform standard price on the article would they
not have to fix a price to the dealer at the point most remote from
the place of manufacture that would give the retail dealer a reason-
able profit, and would not the effect of that be to get a rebate equal
to the amount of the transportation upon those sold in Chicago and
nearby points?
Mr. Ingersoll. Of course the manufacturer wants to do business

everywhere, and competitive conditions will compel him to make a

price that will be low enough to meet competition everywhere. This,
as I have said, is a permissive thing. You are not going to provide
under this law all at once that every manufacturer must come under
its terms. Let him follow this law if he wants to. It should be
made permissive. Now, the manufacturer operating in New York
establishes, we will say, a uniform price throughout the United
States. It the nature of his goods is such that they are not patent-

able under a system of this sort if he puts his price so high that

it would cover California then it is simply going to foster a competi-

tor in California, because somebody there will be able to undersell

him and he will not have that business. He will not ship goods to

California, but he will do business where he can do it, and somebody
else will do it where transportation charges make it impossible for

him.
Mr. Floyd. But if your company is the sole manufacturer of In-

gersoll watches nobody else in the United States can manufacture
them

Mr. Ingersoll. Nobody else manufactures anything that only one
concern manufactures.
Mr. Floyd. So far as your particular line is concerned, nobody

could get Ingersoll watches unless he bought them from your factory ?

Mr. Ingersoll. That is right.

Mr. Floyd. Then, is not the general effect of that system to stimu-
late prices to the consumer?
Mr. Ingersoll. There are other watches, and there are a great

many things that enter into the price.

Mr. Floyd. If you insist upon a uniform price, would the fair way
be for the consumer to pay the freight?

Mr. Ingersoll. We have no objection to that.

Mr. McCoy. Is not all f. o. b. factory business open to the same
objection?

Mr. Ingersoll. Yes, sir.

Mr. McCoy. Automobiles, as I understand it, are sold f. o. b. at

the factory?
Mr. Ingersoll. Yes, sir.

Mr. McCoy. And if a man lives a thousand miles away from the

factory, and is the agent selling for that automobile, he will not make
as much as the man who is only 500 miles away?
Mr. Ingersoll. Or else he must charge the consumer more money

to pay for the transportation.

Mr. McCoy. You can not annihilate space.
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Mr. Ingeksoll. No, sir ; not at all. The tendency of it is to foster

local industry if there is waste in transportation; but we must not
forget that there are many things that enter into the price to the
consunier. Now, really, as you well know, there are only two prin-

cipals in a transaction of this sort; one of them is the maker of the
thing and the other is the user. The ma,ker and the user are essential^

but you could still have business apd not have the middle man.
Besid^ these two, the maker and the user, all others are middle
men. There are a great many things that enter into the price. One
of them, in the manufacture of the thing, is the question of how
many can be made. It may be that there is economy in production
that would make to the advantage of that business out on the coast

there. It may be that here is an economy in production that would
enable us to make a price, on account of having the business, that
would enable us even to sell the goods lower out there than any
local man could do. Then, there is a difference in the efficiency of
different organizations, thougb it is not so great as some men imagine^
Mr. McCoy. One of these bills pending before us provides that

there shall not be any discrimination in prices, except sufficient to

allow. the difference in the cost of transportation. That is exactly

the thing in point.

Mr. In<3ehsoll. That is the exact .pqint. It is incomprehensible
to me sometimes, when I come to think about it, how a man will

support such a bill as that in New Jersey—a bill which also exists

in Wisconsin and a number of other States—saying that the dealer

shall not discriminate in price between different communities, and
yet will turn around and say that it is indefensible to propose, for
example, that a department store shall not discriminate between
different articles that it sells, wh^n it sells one for less money and
makes it up on some other line of goods. It seems to me that the

principle of the tiling is in conflict.

Mr. Flotp. Here is where the principle comes in: We concede
to you the. right, as a manufacturer, to sell that IngersoU watch at

$1, or $2, or $3, or $5, but when you have sold it and received your
money for it, we think the man you sell it to has a right to dispose

of it according to his own judgment, it being his property. We con-

cede to the retail man the same right that we are willjpg to con-

cede to you; but not the right of the manufacturer—although he
has probably more interest than anybody else—-to. control the prop-
erty after the title to it has passed from his possession.

Mr. Ingersoll. I am very grateful to you for bringing up that

point, as I want to say something about it.

Mr. Floyd. That is the point some of us have in mind.
Mr. Ingeesoll. Now, what interest lias the maker in the thing

after the title has passed to somebody else? Your new purchaser

owns the goods. He can do as he pleases with them; and yet, as I

understand it, we consider public policy as above any right of an
individual, and he shall not use those goods, even though he owns
them, to the detriment of the public. The department store buys
these goods (ingersoll watches) and it utilizes them to deceive the

public and to injure us. There is another theory of the law, as I

understand it, that for every wrong there must be a, remedy. I have

shown you here—and no man could stand up and deny that I have
shown you—where serious injustice has been done to our company

74414—VOL 2—14 41
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through certain practices and how our goods are discredited in the
public mind. The people are made, by improper practices, unwilling
to buy them at the price they have got to pay for them if they are
to continue to get them. No one can say that we are not suffering a
serious injustice, and yet the theory of the law that for every wrong
there must be a remecfy seems not to cover the situation here, because
you say the man owns the goods and he can commit an injustice; he
can deceive the public; he can take business away from the small
dealer ; he can send his advertisments, full of misrepresentations all

over the United States, and make people dissatisfied with their home
localities and trade. He can discourage the enterprises there and
make it impossible for the young children growing up there to find

business at home, thus making it necessary for them to go off to the
city, and all that sort of thing. I say that there is much to be con-
sidered when you say a man owns those goods and can do with them
as he pleases, because I believe he must use them with all due con-
sideration to the public interest. I can sell a piece of real estate and
I can put into the deed a provision that the purchaser shall not, in
this community of homes, erect a stable and the purchaser must
abide by that, because human experience has proven that we have
to have those restrictions and provisions. Now, in another way pub-
lic policy demands this because the degree of civilization that we
have attained

Mr. Graham (interposing). Have you not a stronger answer in

that if the law permits you to sell your goods under such a restric-

tion a man then acquires only a qualified title ?

Mr. Ingersoll. Yes; I would like to lead up to that, because I
think I can amplify a little what you have suggested. You see, the

system that some of you apparently contend for is this : A thousand
men in a given territory may buy goods; they do not buy those

goods to use them; they buy them to sell them; and yet any one
man can jeopardize the business of all. A crazy man can demoralize
prices and reduce the value of those goods on the shelves of the
other 999. That is the system that some of these fellows who come
here in the name of freedom are contending for. We consider that

we sell not only the goods, but with them we give our guaranty
and a certain recognized standard of quality. Everyone kiiows ex-

actly what he is getting when he buys under our trade-mark. Now,
since they are sold under our brand and are called for by the people
under this brand, we feel that we ought to have the right to sell the

goods with reservations as to how they are to be resold. No one
need buy them under the restrictions unless he chooses, but if he
buys he must abide by his agreement. It is the only protection pos-

sible against vicious practices by certain retailers for the public

and the manufacturers of reputable products.

Mr. Floyd. Now, Mr. Ingersoll, let me ask you another question.

Under the system that has been in practice, but which has been held
illegal by the Supreme Court recently—^that of the resale price—do
you not think the fact that it was known to the public that the
manufacturer fixed an arbitrary price and that the retail merchant
could not go below that is what has built up this competition that

you are complaining of—these mail-order houses and these chain
.'tores—and is not the sentiment of the public with them and not
with you on the proposition?
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Mr. Ingeesoll. I have said to you that the public confidence in

the individual store is broken down, in my judgment, but to my
knowledge it is unjustifiable.

Mr. Floyd. Well, I think that is correct to a considerable extent.
But that has been going on for 10 or 15 years, covering the last

census period. What you have stated in regard to some localities

is just as true of many other localities, that the retail store has been
going down, but the very system for which you contend was in
force during that time.

Mr. Ingehsoll. I think you are very much misinformed.
Mr. Floyd. I do not mean entirely in force; but has it not, to

your knowledge, been in force on a great many commodities during
that entire period—a uniform, resale price ?

Mr. Ingeesoll. To my knowledge on 15 or 20.

Mr. Floyd. Well, say, 15 or 20.

Mr. Ingeesoll. Now, then, let me say that if it had not been for
those things it would have been a great deal worse than it is to-day.
This is a proposition that the entire business community wants, with
the exception of possibly a few hundred men who have particular
reasons for not wanting it ; but every retail merchant knows that his

future almost depends on it ; the entire business community favors it.

Now, the public does not understand the issues. As John Wana-
maker says, there are things the purchaser does not know anything
about, and that is what accounts for the public sentiment as it exists

to-day, but it is being very rapidly rectified. I do not know whether
this Congress is going to give us relief or not, but I do know that
some Congress very soon is going to have the honor and distinction

of seeing that dishonesty and all of the old strains put upon con-
science, which existed before we had the , one-price store, are put
another degree in the background.

I can see it from so many sides because I am circulating around
the country a good deal ; I am reading the public prints a good deal

;

I can see the great public education that is going on, and the recog-

nition of the fact that this competition, to the last degree, which we
have had has built the trusts and is putting the small man out of

business to-day, and is stealing away our democracy, and that the

only way to preserve it is to establish equality of dealing and put
dickering and all of these deceptive practices behind us ; to say that

we stand for publicity of prices; that we stand for an equal deal

to all, and the other provisions that are embodied in the Stevens
bill, as I understand the bill.

Mr. McCoy. There has been a whole body of common law, so to

speak, built up in the last 15 years, principally on this question of

unfair trade, regardless, I mean, of any question of price fixing.

Mr. Ingeesoll. Yes, sir.

Mr. McCoy. And decisions have been multiplying in the last 15

years, decisions that we did not know anything about 20 years ago
to any extent, which are aimed at and which are preventing unfair

trade practices—is not that so ?

Mr. Ingeesoll. Yes, sir. What are all of your bills for if they

are not to accomplish something in that direction? And if we are

willing to look to other countries we can get light. We are not a

world sufficient unto ourselves here. In Denmark they have an
admirable law on this subject. We do business in most of the
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countries of Europe, and there is not one where we can not protect

ourselves from the depredations of those who want to use our name
and reputation to deceive the public and who take business away
from our ^mall merchants, who are the only ones who will handle
our goods fairly. And if you would look, if you have not, at the

unfair-trade law of Germany, it is very illuminating, and especially

the enforcement of it. Over there they enforce their laws ; over here
we make laws and forget them. In the 15 States where we have honest

advertising laws there have not been 15 cases brought; they passed

the laws and thought the laws were going to do the thing ; they did
not appoint people to look out for them, and they are on the statute

books as dead letters.

A great many of our business men say that the honesty of com-
merce and the future of individual opportunity is going to be taken
away unless we do prevent these things whereby the big-moneyed
interests can buy space extravagantly and use it for all those things.

Now, Germany puts honest advertising first of all, and if you do
not regulate it here and have it honest what do you open the way to 'i

Mr. Webb. On that point, suppose your corporation were a

$5,000,000, $10,000,000 or $20,000,000 corporation and you had the
power to fix the final retail price of the watch and you concluded it

ought to be $li50 and that every man must sell it for that price ; that

there might be on the market a $1 watch that would probably be as

good as yours, but that with your tremendous power through the use
of the advertising mediums of the country, the magazines and news-
papers, you were able to make your advertising so attractive and your
watch so seductive as to make the public buy your $1.50 watch, which
is not worth more than $1—would not that be jumping from the
frying pan into the fire, as the old saying is? Would not your big
corporation have an advantage over the little fellow because you
would have more power to advertise and, therefore, more power to

compel purchases ?

Mr. Ingeesoll. I hope you will give me a chance to answer that.

Mr. Webb. I really think that is the important part of all the argu-
ment we have heard for the last eight weeks, the question of adver-
tising. I think that is one of the big questions to consider.

Mr. Ingeesoll. Yes, sir. Now, you will admit, of course, that there

were a number of ands, ifs, and buts in your premise.

Mr. Webb. I think I put my question clearly, but the condition is

conceivable, that there might be a $5,000,000 corporation that might,
have the power to advertise extensively, and you say that you now
advertise more extensively than any company selling a dollar watch ?

Mr. Ingeesoll. Yes, sir ; of course we do.

Mr. Webb. And therefore you sell more watches ?

Mr. Ingeesoll. The other fellows could not exist if we did not ad-

vertise. We created the industry in the first place and have popu-
larized the market for one class of goods and carried the main burden
of creating public demand.
Mr. Webb. And do you not depend more largely upon the adver-

. tising than upon the merit of your watch ?

Mr. Ingeesoll. What kind of a man do you think I would be to

answer that ?

Mr. Webb. Is it not true ?

Mr. Ingeesoll. It is not true ; of course not.
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Mr. Webb. Suppose you did not advertise ; would you sell a^ many
as you do ?

Mr. Inrersoix. No.
Mr. Webb. Then you do depend more upon your advertising than

upon the merit of the watch ?

Mr. Ingersoll. I certainly would not say that. It followed that
we depended more upon our advertising. We, use it to call attention
to the merits of our goods,

_
Mr. Webb. It strikes me that -vyay from seeing your many adver-

tisements on the billboards while riding along on the trains, " Inger-
soU's Dollar Watch." It is advertised everywhere, and the ?act
that you do advertise extensively helps the sale.

Mr. McCoy. But that is not all of the advertisement, because it

t'ays, " The watch that made the dollar famous."
Mr. Ingeesoll. Thank yQu. If you had the patience to go into

this question I would like to talk on that point, because it is im-
portant, and I do not know a groiup of mea in this Nati,on that it is

more important to have understand it and there is none, I suppose,
which has had less opportunity to understand it from the experiences
you tiave had during your lives. Advertising is relatively a new
force in business. It has grown in the last 20 yea,i;s, I can speak
with some authority because I happen to be the president of the
Advertising Men's League, as I mentioned before, of New York.
I have studied and written a great deal on the subject.

Now, advertising, when efficiently done, means great economy aaid

the saving of a great many salesmen. Do you suppose it would have
been, possible, Mr. Chairman, for us to have sent men out over this

United States and notified everybody in the country, as we did by
advertising, that we had a watch for a dollar? How long do you
think it would have taken to get the message to the eighty or ninety
million of people that here was a new thing and that it coijld be
bought for a certain price ? If it had not been that we could spread
that message very quickly we could not possibly have gotten a pro-

duction that would have enabled us to produce the thing to sell at

the price at which it is sold. It was a very great economy that we
could instantly publish to the world that ther;e was a new thing.

When a new invention comes out that is very necessary for success.

Suppose that one of you were to invent to-day a dish-washing ma-
chine. You know this, that the women of this couptry, or at least

a large proportion of them, spend about one-third of their time in

the treadmill of dishi washing, a terrible drudgery and a terrible

lax on human time. Suppose one of you should^invent a machine
chat would enable, them to get rid of their dishes in 10 of 15 minutes,

and that is a conceivable tning.

We want every woman to get the benefit of that, just as we labored
hard for her to get the benefit of the sewing machine to save her

from spending half of her time with the needle. Now, how would
you get that message to the great mass of women and emancipate
theip and get them to devote their lives to something more socially

useful than the repeated and wasteful operation ®f dish washing?
You can see there that advertising possesses a potentiality for great

economy. Advertising is a i;eferenduin, You go right i,o the pepple

of the country with, your message. I do not know vfhether you gen-

tlemen like the referendum or not, but we go direct to the people
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and tell our story and rely upon our goods to back up our story. If
our goods disappoint ; if they are not what we say about them
Mr. McCoy (interposing). They can apply the recall.

Mr. Ingeesoll. Yes, sir; they can apply the recall. Now, gentle-

men, suppose you take a well-known thing worth a certain amount
in price and try to determine what it is actually worth. Kecently
I exhibited three shirts to a group of gentlemen. For one of the
shirts I paid $1, for one I paid $2, and for the other $3.50. I took
the marks and tags off and put them on a table and said, " Now, you
see these things before you; let us see if they will find their own
level." I asked them to pick out the $3.50 shirt, but they could not
do it, and if they had worn them they could not have done it. It
was an intangible element. One man advertises a pair of shoes for

$3 worth $5, but we forget the date on which we bought them, and all

that sort of thing. We do not keep track of it and can not tell

whether they were actually worth $5 ; but if there is a trade-mark on
them, if they are a trade-marked brand of shoes, the case is different.

The trade-mark is something by which we learn the goods. If the
goods are not right the trade-mark helps us to avoid them.
Mr. McCoy. Is it not a fact, also, or likely to be, that you can

perhaps misrepresent articles less on the whole in advertising than
is done in cases where individual salesmen are employed in the sell-

ing of the goods?
Mr. Ingeesoll. Yes, sir; because you get yourself on record in

print.

Mr. McCoy. Suppose you had to send out individual salesmen to

get your watches on the market; there would be danger of a great
deal more of misrepresentation and overpersuasiveness employed
than there would be m advertising your watches in the magazines ?

Mr. Ingeesoll. Yes, sir. Without wishing to draw any distinction

between classes of people, I think it is not improper to point out that
the advertising of manufacturers in a magazine is very much more
reliable in quantity and quality than the advertising of this nature
in the newspapers. Almost all of the magazines have taken a pretty
high ethical stand on the question of what advertising they will

accept. The newspapers, with the exception of about half a dozer,

shining instances, throughout the United States take anything that
anybody will offer and pay for. Now, in time these things will be
corrected, perhaps, but you gentlemen ought to accelerate the process.

I think that the German law on the subject of unfair trade is an
admirable thing, and I wish our system of Government enabled us
to utilize it in this country.

Mr. Volstead. Have you a copy of that German law?
Mr. Ingeesoll. That was printed on page 1491 of the hearing.
Mr. Danfobth. Did you say there was a Danish law on this

subject?

Mr. Ingeesoll. There is a Danish law, but it is not exactly an
unfair competition law. There is one section in it relating to unfair
competition. The Danish law simply provides that goods bearing
brands and labels shall not be sold at a cut price if the manufac-
turers establish a system of price standardization on them. In other
words, they recognize the thing that I would like to empjiasize again,

and that is the question that Mr. Floyd asked. We sell goods—^yes—

•

but do you realize that when we sell a piece of goods, we do not
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literally and simply sell so much metal, or stone, or wool, or what-
ever it may be. If you will refer to the product which our company
puts out—watches—a man buys a watch from us ; then he buys, not
only the material watch, but he buys a guaranty with it; he buys
an assurance when he gets it that it is a thing of a certain quality,
and that thing has a fixed place in his mind. He knows what he is

fetting and that is a satisfaction, an assurance, and a certainty to
im. He does not have to shop around and test it a long while,

because he knows what it is. Now, when we sell that watch to a
dealer, we do not sell him our good will in the business; we do not
sell him our name, but, to all intents and purposes, we appoint him
our agent to meet our customers.
Mr. Webp. You can do that now. You can appoint him as your

agent.

Mr. Ingeesoll. We can if we are financially able to do it, but a

little company like ours ought not to have to do that.

Mr. Webb. Are you not about the biggest company in this country
manufacturing $1 watches?
Mr. Ingeesoll. I think we are, but we are not big enough to

enable us to carry the load of having a stock of goods without re-

ceiving the money for them from every store throughout the United
States that handles them. It would take a reasonably sizable com-
pany to do that, and if there was a company that was big enough to
do it, they could put us out of business. That is the reason I think
you gentlemen ought to give the small companies like ours and some
others a chance to compete and to take advantage of some things
that the other man does not technically possess. Why raise these

technicalities, that do not mean anything, about the title passing and
all that ? It is a pure theory of law.

Mr. Webb. Don't you think that if you have the right to fix the
retail price that everybody who purchases it ought to have the same
right ? Wherein is the distinction, if that is not true ?

Mr. Ingeesoll. That has been explained so many times that I can
hardly improve on what has been said.

Mr. Webb. I would like to have your explanation of it.

Mr. Ingeesoll. It is a trade-mark question, and it is a name and
good-will question.

Mr. Webb. Would you confine it to trade-marks, and not apply
it to patented and copyrighted articles ?

Mr. Ingeesoll. No, sir; I would not apply it to patented articlea

Mr. Webb Nor to copyrighted articles?

Mr. Ingeesoll. I do not think I would apply it to copyrighted
articles. I am not endeavoring to avoid anything, but I really do
not know about the copyright question. I would not extend it to

patented articles. A patented article can have a trade-mark if it

is desired. It is a matter of character that we are dealing with.

Mr. McCoy. The patented article has a monopoly anyhow.
Mr. Ingeesoll. Yes, sir ; although it is not always a real monopoly.

It is a monopoly on only a particular little thing in a good many
cases.

Mr. Webb. Is it any more of a monopoly than an article protected

by trade-mark?
Mr. Ingeesoll. The answer to your question is that it is not the

article. It is the good will on which the question hinges. Let me
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explain that, because it is a very important matter, if you really

want my view on it ; all over the United States people go into stores

and ask for IngersoU watches. They do not do that because the
dealer has made that watGh or anythiiig of that kind, because he
didn't do it. They do it because a certain quality has been em-
bodied in the product. They know what it is; they know its reputa-
tion and its good will. It means certainty, saves time, experiment,
and disappointment. The customer goes in, and he does not care
whether it is Smith's store or Brown's store or Jones's store, and he
says, " give me an Ingersoll watch." He knows what he is calling
for, and the reason he asks for the Ingersoll watch is because it is

known as a reputable article, and all that constitutes good will to us.

Now, the thing that the department stores and price cutters in gen-
eral victimize is that good will.

The department stores proprietor says, " By borrowing from them,
without asking, a little of the reputation that they have built up and
a little of the skill they have embodied in the manufacture of these

articles—by borrowing a little of that, I can draw a crowd of people
into my store." Now, he is entitled to the same credit for giving
that bargain that I would be entitled to if I walked into your potato
patch and took potatoes which your labor had planted and cultivated

and walked off with them. Then, of course, I could sell them a
little cheaper than the man who must go to the expense of planting
and cultivating potatoes. Naturally I could . sell potatoes more
cheaply than he could, because I have stolen them, and, of course,

the great public is benefited because I sell them cheaper than can
the man who produces them. But these are the sort of " savings "

that no public can afford to accept. Such savings, paid for by the

labor of others, are immoral, and the Aiperican people wouldn't touch

them if they understood the process.

Mr. Webb. You are not a manufacturer—you are a distributor.

Mr. Ingersoll. I beg your pardon, we are manufacturers.

Mr. Webb. Then I misunderstood you. I thought you had this

Waterbury Co. to manufacture your watches.

Mr. Ingersoll. We have a factory at Trenton, N. J.

Mr. Webb. To manufacture the dollar watch ?

Mr. Ingersoll. We do not manufacture the dollar watch at all.

Mr. McCoy. Suppose you did not have a factory in New Jersey,

what difference does it make in your argument whether you get

somebody to make the watch you create a market for, or whether you
make the watch and create the market too ?

Mr. Ingersoll. There is no difference. That is a thing that simply

beclouds the issue. There is no question there except a technical

One. Mr. Robert Ingersoll originated the watch. It was wholly im-

material whether he had money enough to build a factory or whether

he took his idea and specifications to some existing factory and con-

tracted for the manufacture. Making and selling are two entirely

different functions, and many maniiiacturers are now separating

them and incorporating their manufacturing and selling depart-

ments as separate companies, with contracts between them for ex-

elusive rights to each other's goods and services. They do it for

eiSciency, because if a man's mind is on the manufacturing problem

there will be waste on the selling end, and vice versa. We have con-
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fined ourselves to the sale of our goods and contracted the manu-
facturing.

Mr. Carew. Do you generally or ever try to protect the public from
being victimized in this way ?

Mr. Ingeesoll. Yes, sir.

Mr. Cakew. How?
Mr. Ingeesoll. We use every endeavor we can to get them to use

our goods. We do not sell them, but we write to them and ask--

—

Mr. Cabew (interposing). I have never seen any advertisement by
the IngersoU watch people warning the public against going int(»

such stores and warning them that they are being deluded into the

stores for the purpose of having something else sold to them. Why
have you not started a campaign of that sort ?

Mr. Ingeesoll. I am here as a part of that campaign, sir, and 1

have spoken
Mr. Caeew (interposing). There are only 21 men here on this

committee vho will hear you.

Mr. Ingeesoll. I have spoken from many platforms and written

many articles.

Mr. Caeew. Without effect.

Mr. Ingeesoll. And I have gotten others to do the same thing.

You speak as though it was a joke to buy a page in the Saturday
Evening Post and pay $4,000 for it to exploit a public policy that is

no more ours than hundreds of others.

Mr. Caeew. A great many others have advocated this proposition

h.ere; have they not done something to help themselves?
Mr. Ingeesoll. We have done something to help ourselves. A

great many articles have appeared and a great many more are going
to appear.
Mr. Caeew. Do you not think you will be able to remedy this situa-

tion if you go out and exert yourselves?
Mr. Ingeesoll. Absolutely not, for here is the situation on One

hundred and twenty-fifth Street, which I spoke of this morning.
We sent our representative to talk to that man and to reason with
him. He said, " I knoTjr I am a bad egg, but there is money in it

for me." Just as long as there is money in it they are going to do it.

What are our laws for if they are not to give protection to us, and
what do we have a Congress here for if it is not to deal with that
sort of a situation ? Why is it our duty any more than yours ? You
are our representatives.

Mr. Caeew. You will do a great deal better if you will help your-
selves

;
you will get stronger if you help yourselves.

Mr. Ingeesoll, That may be true.

Mr. Caeew. if you rush here to Congress for help all the time, the
first thing you know we will be taking care of you entirely. The
people of this country have been able to do some things for them-
selves.

Mr. Ingeesoll, They are going to do some more thipgs for them-
selves, I hope, and I do not see that when a question becomes large

enough to be a real public issue to the extent that the Secretary of

Comjg^erce takes it up in his reports and the Bureau of Corpprations
©f the Department of Commerce starts its investiga,tion, but that

then we have been carried a great distance and have done a great duty.
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Mr. Webb. Do you sell your watch to any dealer who deals in the

Ansonia or Pathfinder watch?
Mr. Ingeesoll. Yes, sir.

Mr. Webb. You do not sell to only one dealer in a town?
Mr. Ingehsoll. No; we do not. It is not to our interests to do

that. We advertise in the papers, and we want a man to he able to

get our watch in whatever store he may go.

Mr. Webb. You do not compel a dealer to handle your goods alone?

Mr. Ingersoll. Oh, no. There are circumstances under which that

is justifiable in some businesses, but we do not do it.

I am very grateful for the hearing you have given me. I desire

permission to put into the record one or two things which I believe

will be of interest to you. One of them is an article from a news-
paper, covering an investigation of jugglery in food prices. This
was carried on by the Association for the Improvement of the Condi-
tion of the Poor.
The Chairman. Without objection, the article -will be printed as a

part of your remarks.
(The article referred to is as follows:)

A. I. 0. P. tfNCOVEBS JUGGLERY OF FOOD PBICES AT EXPENSE OF POOB.

Many New Yorkers have yet to learn that a grocer may also be a prestidigi-

tator. With all the skill of an artist in legerdemain taking a rabbit, a mess of
scrambled eggs, and a hundred yards of near-silk ribbon from a hat, he can
extract from a canister, of 22-cent tea leaves of the 40-cent or 70-cent flavors.

By some mysterious means he can turn 18-cent Santos coffee into 25, 28, and 38
cent kinds, possessing all the aroma of the top price original. With equal suc-

cess he can juggle with other staple articles and take out of the appropriate
container almost any grade you may order. It is more profitable, as may be
Imagined, than taking dimes out of persons' noses and ears, an occupation which
a certain little lad thought most profitable and very desirable.

All this was discovered last year by investigators of the A. I. C. P. (otherwise
known as the Association for Improving the Condition of the Poor). Of course,

improving the condition of the poor when the condition to be improved is' im-
poverishment of body due to starvation means the feeding of nourishing food.

The investigators have been trying to find out about food supplies and the
nourishing qualities of those articles they were buying. In the process they
discovered this slight-of-hand capacity of the grocer.

They were buying from the stores of a well-known New York chain when they
found that you could buy split peas for 8 cents in two of the stores which cost

at wholesale ii cents a pound, the profit being 90.5 per cent, and in a third the
same peas at 9 cents, the profit being in this case 114.3 per cent. They they
learned that prunes, whose wholesale price was 8 and a fraction cents a pound,
could be bought by the consumer in two of the stores at 10 cents and one of

these also at 15 cents, a case of not letting the left hand know what the right
hand was doing. In one of the stqres you could buy Santos coffee, costing at

wholesale 18i cents, for 28 or 38 cents, according to your order, whether it was
for the lowest or highest grade, the range of profit being from 51.4 per cent to

105.4 per cent. So they also found that tea in two grades could be extracted
from the same can of 25-cent leaves, the prices being 40 and 52 cents a pound,
with profits ranging from 61.3 per cent to 106.2 per cent. Such jugglery, they
concluded, was so profitable that it ought to be studied further. They took up
the study, with interesting results.

The investigator went about as if she were ordering for some poor family
in the neighborhood, directing that certain goods be sent to the address of the
family. She would go to one store in the chain and order a quantity of supplies,

such as canned salmon, corn, peas, sardines, prunes, codfish, tea, and coffee,

invariably choosing those articles of lowest price, and specifying that the coffee

and tea should be of the cheapest grade. Then she would go to another store

in the chain and give the same order, this time, however, choosing the best
qualities offered for sale, or at least those to which were attached the highest
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prices. This she did in the case of three of the best known of the chains of
retail stores, repeating the process in the stores of each, ordering high-grade
and low-grade goods for the stilve of comparison. The samples thus obtained
were submitted to four of the leading wholesale grocery firms of the city, with a
request that they submit estimates for providing goods of similar quality. In
this way the wholesale values were learned.
The results were astonishing. For instance, It was discovered that the

canned corn, which one of the chains was selling at the rate of $1.08 and
$1.50 a dozen, could be bought from one of the wholesalers for 80 cents a
dozen. There was, in other words, a big profit, regardless of whether the can
was sold as a low-grade product or a high grade.

It was the same with farina, the quality found in the different stores hav-
ing a wholesale price of 3J cents a pound. The selling prices were different,
ranging from 8 to 15 cents, one store selling from the same lot at both 10
cents and 15 cents. A druggist could hardly expect a higher profit than this.

In the case of flour, it did not seem to malie any difference whether you asked
for a low or a high grade,- it all came out of the same barrel and at such
prices as 11, 12", 13, and 15 cents a pound. Lentils rarely netted the retailers
as much as 200 per cent profit, although in one Instance it almost equaled
that, but you could get the same lentils for a great variety of prices, ranging
from 6 to 10 cents a pound. A curious thing happened In the stores of one
of the chains, however. The price for the lowest grade in one was 9 cents
a pound, while in another the price for the best grade was only 8 cents.

Actually there was no difference in the quality of the lentils.

The history of the purchases of lima beans was similar, the different grades
coming out of the same container and being the same in all the chains. Maca-
roni assisted in paying the running expenses of the business by contributing a
profit of 150 per cent in all the stores. Salt was another of the profit pro-
ducers. The profits were more than 200 per cent, and one of the chains filled

orders for different grades from the same receptacle. Soap was less profitable,

but you could have different grades from the same box. You could do the
same in the case of starch.

It was especially interesting to observe what could be done with a single

grade of tea. Here the grocers were particularly expert at their juggling.

The tea which one wholesaler offered to supply at 22 cents a pound, and the
three others at approximately 25 cents, could be made to satisfy customers
ordering at 36, 40, 50, 60, and 70 cents. Its adaptability in quality to fit the
requirements of the customer were remarkable. Even before the grocer put
his brass shovel into the canister It seemed to know what kind of t^a it was
impersonating and came out dressed for the part. Coffee was equally able to

take the stage and " play many parts."

In the language of A. T>. Woodruff, special investigator of the bureau of food
supply of the A. I. C. P., who had charge of the investigation, " there proved to

be a greater variation tietween the chain-store retail prices and those of the
average store than the difference in the wholesale cost warranted. * * *

We found that the gross profit to the retailer^that is, the average grocery
retailer—ranged from 24.3 per cent on flour and bread and on meats, fresh and
.smoked, to 70.6 per cent on beverages, such as tea, coffee, and cocoa. Canned
feoods showed a gross profit of 37 per cent ; cereals, 48.1 per cent ; and the aver-

age gross profit on all articles, including sugar, which Is generally sold at
wholesale cost or less, was 35.9 per cent.

"A surprising thing was thnt there was no fixed price for the same article

at various stores of the same chain system, but one store differed from another
in charging. * * * We found that the gross profits of the chain-store sys-

tem ranged from 36.5 per cent on the orders for the cheapest goods to 56.2 per
cent on the highest priced, with a mean average gross profit of 49.5 per cent;

that is to say, that the gross average profits to the chain-store system appear to

be nearly 15 per cent higher than those of the store we have classed ' average.'

"

This habit of selling the same goods at different prices, according to Mr.
Woodruff, is widely practiced in the chain stores and quite generally done in

the average grocery store, where the proprietor and members of his family

wait on customers. In stores where there are several clerks it is not so often

done, except in a few commodities, such as coffee, tea, or cocoa, about the quali--

tles of which the consumer knows very little. In the chain stores the managers

may not be aware of the fact that they are selling the same thing for different

prices. They receive the goods from the headquarters of the company, the com-

modities for which different prices are to be charged being in different contain-

ers, although the goods may all be of the same quality.
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As a result of the Investigatlpn the chain stores qame In for the chief casti-

gation. " The unpleasant fact Is," says Mr. Woodruff's report, " that some poor
food has been purchased by this association. Oui^ investigation shows that
an average of 6.8 per cent pf all the food purchased by the relief department
of the association was of poor quality, and we mean by that word ' poor,' food
that was not fit for human use. * * * The question, arises at once aa to

the source of this poor food."
In their supplies they; found beans combined with such choice " filler " as

dirt and stones ; bad codfish ; canned meats, fish, and vegetables whiqh had fer-

mented,; wormy prunes; coffee flavored with dirt, chickory, grains of cereal,

and ground roasted beans ; dirty rice and bad eggs. " Often the eggs were bad,
and this in spite of the fact that in every case our visitors were instructed to

buy the very best obtainable in the stores they visited, the evidence led us to
believe that many chain stores were guilty of selling the same grade of eggs at
varying prices. In this opinion we have been strengthened by the result of
subsequent investigations. The producer would find it very difficult to market
much food unfit for use unjess the total control of that food, until it reaches
the ultimate consumer, were actually in his own hands. Now, that explains
In part why the chain-system store is most frequently guilty in supplying {joor

food, for the. companies which manage these systems are often in th.it very
position. They are producers, they are the wholesalers, and, of course, they are
the retailers. They handle the food alone.

The moral is, watch for the grocery juggler.

The Chairman. What is the next thing you desire to insert?

Mr. Ingeesoll. The next matter I desire to insert is a table which
I prepared two years ago, and which was printed in the issue of
Printers' Ink of June 27, 1912, showing the relative amount of profit

which the dealers make when they sell goods at standardized prices

and at open prices. Take, for instance, the case of hats; this table
shows that on a standard brand of hats they make about 50 cents

apiece, and less than that on nonstandardized goods.
The Chairman. Without objection, that table will be incorporated

in the record as a part of your remarks.
(The table referred to is as follows:)

Representative list of goods sold hy various linps of retail stores, some of
which have the resale price restricted and some unrestricted.

I Arranged to show the comparative profits on the restricted and tinrestrieted articles as they are sold ordi-
narily by the average stores throughout the country. The percentages of profit given are only approxi-
mate, since the terms on which the goods are sold vary from time to time and in different sections of th%
country. Most manufacturers allow a cash discount off the invoice prices here given.]
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Bepresentative list of ^oods sold by various lines o/ retail stores, etc.—Gon.

Articles.
Price

paid by-

retail.

Restricted. Unrestricted.

Con-
sumers'
price.

Ap-
proxi-
mate

per cent
profit.

Price
paid by
retail.

Con-
sumers'
price.

Cinnamon
Brigliton salt, 3-lb. bag
BrigMon salt, 2J-lb. bag

Crosse & Bladkwell's pickles
Worcestershire sauce
Ifcoyal baking powder
Eoyal baking powder, 1-lb size.

Another bakmg powder, similar formula.
Dutch hand soap

100 bags in a barrel
115 bags in a barrel,

13.75.

i pint, dozen S2.1Q

Dutch hand soap, smaller size.

Fels^Napthb soap
(West ol Miss^sippi dealers' price is slightly higher.)

OSn com, lOe. straight
Premier Bfand com
ftemier pineapples, No.2
Premier Lemon Cling peaches. No. 2i
Tea
Toastettes, No. 2 size (2 doz. to the case)

.

Cracker Jack
Buyler's Triscult
Walter Baker's cocoa, }-lh. tin
Walter Baker's chocolate. Jib
Hershey's milk chocolate
Continental sardines
Salada tea, } lb
Postum Cereal No. 1
Jello.

Snider's catsup, J pt

.

MEN'S rUKNISHINGS.

Beacon shoe
Do
Do

Gross gloves
Do

Warner's rust-p^oof corsets.
Do ,

Silver brand collars

Silver brand shirts

Ide brand shirts
Do

., Do
Resident Suspenders
Neckwear
Pkris garters

Do
Pajamas
N. B. umbrellas
B. B. bathrobe
ifonarch belts

Do....,
Onyx hosiery

Do....,
Merode underwear

Do

HAEDWAEE.

Gem Jr. razor
Carborundum stones
Ever-Heady razor

Asbestos sadirons No. 150.

Asbestos sadirons No. 80. .

.

;W6. 3 Stariley plane
Starrett caliper
Starr ;tt micrometer
60-foot steel t&pe measure..
Cotton waste
Dodge pulley
No. 14 Stillson wrench
No. 3 Blount door check .

.

}-lncb monila rope

.doz.

Doz. cans S3.75
48 10-cent pack, in case

$3.40.

I I

100 in box S4.00

Dozen, 80 cents..

100 packages $3.25
Doz. 10c pack. 88 cents.
6 lbs. to box
24 §-lh. to the case
48 5-cent pack. S1.60
Idoz. to case

24 to case, $2.70
3 dozen to case, $2.70 .

.

New York City prices.

$0.76
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Representative list of goods sold hy various lines of retail stores, etc.—Con.
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Representative list of goods sold by various lines of retail stores, etc.—Con.
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Q. Have you ever sold goods at a profit of 190 per cent?—^A. Possibly ; yes.

Q. Isn't It a fact that when you sell your goods at cut-rate prices, and at
prices which you say engender competition, that somebody pays to make up
your business, and isn't that illustrated by the very fact that on the watch yon
produced yesterday you made 90 per cent profit, and you say you make 175 per
cent and 190 per cent profit on other goods?—^A. May be that is correct, sir; I
can't dispute (p. 22).

Mr. McCoy. That is the part you wanted to get in this record ?

Mr. Ingeesoll. Yes, sir.

Mr. Danfoeth. What concern did you say you were president of;

what publicity organization?
Mr. Ingeesoll. The Advertising Meil's League of Few Yotk.
Mr. DANroETH. Does Mr. Brandeis have any relations with your

organization ?

Mr. Ingeesoll. No, sir.

Mr. Danfoeth. He has been publishing some articles on the fixa-

tion of prices.

Mr. Ingeesoll. Yes, sir ; he has been sympathetic with us, because
he is opposed to monopoly, and he contends that this present open-
price condition is leading to monopoly, which is what I have con-
tended.
Mr. Danfoeth. He has no financial arrangements with you?
Mr. Ingeesoll. Absolutely none. He has given us advice, but has

never accepted any retainer or pay of any sort.

There is one other thing I would like to embody in my remarks.
I would like to put in the New Jersey law, which is the eighth sister

of the seven sisters of New Jersey.

The Chairman. Has that not already been printed ?

Mr. Ingeesoll. I do not know about that.

Mr. McCoy. It is not very long.

The Chairman. Very well, then, you may insert it as a part of
your remarks.
Mr. Ingeesoll. I am very much obliged to you, gentlemen.
(The law referred to is as follows :)

STATE OP NEW JEBSEY (l913).

AN ACT To prevent unfair competition and unfair trade practices.

Be. it enacted hy the Sepate and General AssemVly of the State of New Jer-
sey: 1. It shall be unlawful for any merchant, firm, or corporation, for fie
purpose of attracting trade for other goods, to appropriate for his or their own
ends a name, brand, trade-mark, reputation, or good will of any maker in whose
product said merchant, firm, or corporation deals or to discriminate against the
same, by depreciating the value of such products in the public mind or by
misrepresentation as to value or quality, or by price inducement, or by unfair
discrimination between buyers, or in any other manner whatsoever except In
cases where said goods do not carry any notice prohibiting such practice, and
excepting in case of a receiver's sale or a sale by a concern going out of
business.

2. Any person, firm, or corporation violating this act shall be liable at the
suit of the maker of such branded or trade-marked goods, or any other injured
person, to an injunction against such practices, and shall be liable in such suit

for all damages directly or indirectly caused to the maker by such practices
which said damages may be increased threefold, in the discretion of the court.

3. This act shall take effect Immediately.

(^Thereupon, at 3.20 o'clock p. m., the committee adjourned.)
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LETTERS.

BooTHBAT Habbob, Me., January 20, 191i.

My Deae Sib : I am writing what I think is the unanimous opinion of the
people who own American sardine industries extending the entire length of
the Maine coast from Portland to Eastport, Me. This industry represents an
Investment of about $3,000,000, employs about 10,000 laborers, and produces
from three to five million of this product annually. Up to within three years
we have had a trade agreement which prevented the different packers of sar-

dines from cutting prices. We were able under these conditions to pay better
wages and make better goods, as we were assured that fair prices could be
maintained. Some one made a complaint to the Department of Justice that we
were a trust ; we were summoned before the United States grand jury and our
ease thoroughly looked into. No element of trust was discovered and we were
acquitted. The district attorney wrote the Department of Justice that in his
opinion we were in nowise violating the Sherman trust law, but the depart-
ment took the view that we were or might be developing a mild form of trust,

and at their suggestion we gave up the agreement regulating prices.

Since that time our business has been ruinous, our working capital has been
absorbed by our losses, and hundreds of dollars worth of sardine property Is

lying idle, and it is only a question of a year or two before we shall have to

abandon the business for lack of profit.

We do not, neither could we, increase the cost of American sardines to con-
sumers; it has always been 5 cents per can throughout the country. We were
willing to pack these goods for 3 cents per can, as there is a small profit at
that price, and that leaves 2 cents to the wholesaler and retailer, which, we
think, is a fair proportion of the profits. Occasionally, through some unfavor-
able condition, such as lack of supply of fish, the present price of sardines will

go up to $3 per hundred cans, but ordinarily the price is $2.50.

This condition of things pleases the middleman and dealers, because it gives
them a larger margin of profit ; they render every assistance possible to get the
price down below cost with the resulting condition prevalent to-day, namely, all

the factories are doing business at a loss at certain times when fish are
abundant, and also sometimes when they are not overabundant.
We have tried to get a definition of what the court meant by " a reasonable

trade agreement." That word reasonable is vague in so far as it relates to
our cause. We have written for a definition of it from the department, and
the only satisfaction we received was :

" That they did not care to make a
ruling, as they feared their successors might not take the same view of the
matter as they did," so we have been drifting along on a losing basis, and shall

continue so to do if not otherwise relieved by special legislation.

It means a discontinuation of the entire business in the near future. We
honestly believe that a reasonable trade agreement that would not increase the
cost to the consumer would remedy the trouble.

Very truly, yours,
LUTHBB MADDOOKS.

Ellis & Donaldson,
Washington, February 6, 1914.

Hon. Henbt D. Clayton,
Chairman Judiciary Committee, Souse of Representatives.

Deab Sie : I inclose herewith copy of a letter which I have addressed to Mr.
Adamson, chairman of the Committee on Interstate and Foreign Commerce,
and to which he has been good enough to reply that he will have the same
Incorporated in the hearings which the committee is now conducting on the sub-

ject of the " interstate trade commission " bill.

The subject matter of my letter has to do with the language of section 9 of

the proposed measure which is referred to in the public press as the " trades

relations " bill, and I am not sure whether this properly comes before the Inter-

state Commerce Committee or the Judiciary Committee. I therefore take the

liberty of calling the matter to your attention, for it seems to me of serious

public importance that the language used in the tentative draft should not be

•incorporated In the permanent act. As pointed out In the Inclosed letter, the

bill in its present form would not only produce grave confusion as to Its mean-

74414—VOL 2—14 42
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ing, but would entail results not necessary to the objects desired, and wholly
inconsistent with them.

If I may do so without impropriety, I should like an opportunity to see you
whenever it Is convenient, to point out more specifically the matters to which
I have called attention. .

With assurances of sincere respect, I am, very truly, yours,
Wade H. Elms.

Febeuabt 3, 1914.

Hon. William C. Adamson,
Chairman Committee on Interstate a/nA Foreign Commerce,

House of Representatives.

Mt Dear Sib: Please let me make a suggestion, entirely in the public inter-

est, with respect to the phraseology of section 9 of the so-called " trades rela-

tions bin," as it appears in the tentative form.
The language used is that it shall be deemed an attempt to monopolize .trade

or commerce among the several States, or with foreign nations or a part

thereof, " for any person in interstate or foreign commerce to discriminate In

price between different purchasers of commodities in the same or different sec-

tions or communities, with the purpose or intent to thereby injure or destroy
a competitor," etc.

As the bill reads it is thus susceptible of the construction (which I am quite

«ure was not intended) of making it unlawful for any person engaged in inter-

state commerce to discriminate in price, ev-en though the goods are not sold
in interstate commerce. This possible misconstruction could be avoided by
a slight transposition in the words used so that the section would read that it

shall be deemed an attempt to monopolize, etc., for any person to discriminate
in price between different purchasers, etc., in the sale of goods in interstate or
foreign commerce.

In another respect also the bill is susceptible of a construction which may
work a result not necessary to the object desired, although such result may
have been intended. The proposed measure makes unlawful a discrimination
in price "between different purchasers of commodities in the same or different

sections or communities," etc. This might be held to mean that one engaged
In interstate commerce and shipping goods all over the country must sell them
at the same price in New York, Chicago, and San Francisco, whereas trans-
portation charges or local expenses or competition might make this impossible.
Of course, there is the qualification that such discrimination must not be made
*' with the purpose or intent to thereby injure or destroy a competitor^" etc.,

but this might turn out to be a rather vague protection to the manufacturer
or jobber, if his competitor began cutting the price, and if he were obliged to
either abandon 'the competition or meet the price, without injuring the com-
petitor.

It is respectfully suggested that such a situation may be "faiTly covered by
adopting the form used in the decree entered in October, 1911, in the case of
the United States v. The General Electric Co. et al. in the Circuit Court of the
United States for the Northern District of Ohio, Eastern Division. I con-
ducted this case for the Government, and one of the paragraphs of the decree
is as follows:

" That the General Electric Co. and the other defendants are each .enjoined
and restrained from offering or making more favorable prices or terms of sale

for incandescent electric lamps to the customers of any rival manufacturer
or manufacturers than it at the same time offers or makes to its established
trade, where the purpose is to drive out of business such rival manufacturer
or manufacturers, or otherwise unlawfully to restrain the trade and commerce
of the United States in incandescent electric lamps : Provided, That no defendant
is enjoined or restrained from making any price for incandescent electric lamps
to meet or to compete with prices previously made by any other defendant or
ty any rival manufacturer: And provided further, That nothing in this decree
shall be taken in any respect to enjoin or restrain fair, free, and open com-
petition."

In conformity with this general principle, and shortening the statement by
the use of terms more appropriate to legislation, it is submitted that the fol-

lowing phrase would accomplish all that is apparently intended with respect

to price restrictions in this proposed bill, and would at the same time avoid
any result not apparently intended r
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" It shall be deemed an attempt to monopolize trade or commerce among
the several States or with foreign nations, or a part thereof, for any person
selling goods in interstate or foreign commerce to ofEer or make more favojable
prices or terms of sale in such commerce to ithe customer of any competitor
than such person shall at the same time ofEer or make to his established trade,
where the purpose or intent is to injure or destroy such competitor : Provided,
That It shall not be unlawful for any .person seUtng goods In interstate or for-
eign commerce to make or offer any price or terms of sale in oi'der to meet or
<K>mpete with any price or terms previously made by any competitor, whether
such competitor is or is not selling in interstate or foreign commerce."
Such an enactment as this would, it seems, accomplish all that is desired In

preveuiting a more powerful manufacturer or dealer In any commodity of i. te''

state commerce fi'om destroying the business of rivals by a system of wnu.' ^

selling, which, I take it, is the particular evil at which the provision in t^e
proposed bill is aimed. On the Qther hand, it would not have the effect of
enforcioag a restraint of trade in the statute itself by forbidding manufacturers
or dealers to meet the prices of competitors, or permitting them to do so at
their peril. Further than this, it would not give an advantage—which would
serve no useful public policy—to those engaged in purely local or intrastate trade
over those shipping their commodities fcojcn one State to another, as the bill in

its present form seems to do. For example, the measure as now drawn, assuming
that the words " for any person in interstate or foreign commerce to discrimi-

nate in price," etc., mean to discriminate in the price of goods sold in interstate

or foreign commerce, does not limit the " competitor " to one who is also sell-

Itig in interstate or foreign commerce, but leaves the terju broad enough to

include one who is .engaged only in intrastate commerce; so that, apparently,
one selling goods in interstate commerce would be unable to meet tljie competi-
tion in the same market of another ,eijLga,ged only in intrastate commerce, for.

whUe the latter could cut prices with impunity, the former could not do so
without being answerable to the law.

I take the liberty of making these suggestions because I upderstand your
committee is willing to hear from apyofle, at least in writing, who honestly
desires to contribute to tjie formulation of measures ,that will, in ?i just, reason-
able, and efEective fashion, free the business of the country fronj the rea,l evils of

monopoly, and I shall be glad furtjier to present this inatter in any ,way you
may desire.

With personal esteem, I am, yery .truly, yours.

W. C. Brapi,et Co.,

Columbus, Oa., February IS, J9XJi.

Hon. H. D. Clayton, M. ,C.,

Washirigion, D. G.

Mt Deae Mk. (Clayton : I am very deeply concerned regarding ithe proipQsed

antitrust legislation, as set forth in several bills now pending before Congress.

Isot that I am a trust m.-ignate oj* in sympathy with their methods from any
standpoint whatsoever, but I am Interested in quite a number of corporations

in this State doing a strictly legitimate business; and I am an officer or director

In practically every corporation in which I am a stockholder, which would be

In conflict with the proposed bill against " interlocking directors."

I feel that it would be a haj-dship and an unwise policy jfor itbe democratic
Party to father any measure that would prevent a competent business man
from being a director in a national bank and a savings bank or trust company
operating under a State charter, the character of whose business is entirely

different. I also feel that it would be an injustice to prevent any reputable

business man from being a director in a bank and a railroad or other trans-

portation company, provided, of course, he was not a grafter and did not use

the funds of the bank or banks for speculating in the securities of the rail-

road or doing ant other unlawful act. There are some of us in this section who
are in exactly this position, and we do not like the idea of turning over on*

affairs to " dummy directors."

I am also very much opposed to the appointment of an interstate trade com-

mission, provided it has for its object the supervision of comparatively small

commercial and manufacturing corporations like the ones in which I am in-

terested These concerns are owned very largely by the men who run them m
officers and directors, and I feel that it would be manifestly unfair to put them
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under the control and supervision of a Government commission who know abso-
lutely nothing regarding the character of their business.

I sincerely trust that you will give these bills your very close personal atten-
tion and amend them in such manner that they may not conflict with the legiti-

mate business interest of the country. In fact, I sincerely hope that the Demo-
cratic Party will not attempt to do too many things that are calculated to
disturb present methods of conducting business throughout the country. I

am firmly of the opinion that the antitrust bills now pending before Congress
are the most important measures considered within my recollection, and I feel

that they should be amended in such manner as may be necessary to safe-

guard and protect the business of the country from unnecessary annoyance by
Government ofliclals. In fact, I feel that our party has already done quite
enough along these lines, and that the country should be given at least tem-
porary relief from legislation of this character
Thanking you in advance for your usual promptness In matters of this kind,

I am, with kind personal regards.
Tours, very truly,

W. C. Bbadlet.

BiKMINQHAM & SOUTHEASTERN RAILWAY CO.,

Union Springs, Ala., February 25, 1914.
Hon. Henbt D. Clayton,

Washington, D. 0.

Deab Sib: I have before me a copy of the bill introduced by you in the
House of Representatives " to prohibit certain persons from being or becoming
directors, officers, or employees of national banks, or of certain corporations."
I most respectfully ask your careful consideration of the following, which seems
to me to be the leading objections to the bill as prepared

:

The drastic provision of the bill which undertakes to limit a man to solely

one field of endeavor would, according to my experience and observation, be a
backward step in the development, especially of the South,
For instance, to prohibit an individual, say, an officer or director in a rail-

way company, engaged in part in interstate commerce, who also happened to
have invested some of his moneys in the stocks of a national bank, from being
an officer or director of that bank, would be unwise, and at the same time
unfair.

It would be unfair to the individual, and the tendency of such a prohibition
would stifle, to some extent at least, the development of business along legiti-

mate lines.

Numerous illustrations could be cited to show the far-reaching and throttling
effects of the measure as prepared.

I am heartily in favor of all measures looking to the proper regulation of
public service and other corporations, but I think you will agree with me that
the passage of this bill will be the swinging of the pendulum entirely too far
the other way.

I trust that further Investigation may lead you to the conclusion that the
adoption of this measure will retard the progress of the country, and that it

may not become a law.
With great respect, I am yours, very truly,

W. M. Blotjnt.

Birmingham & Soittheastbrn Railway Co.,
Union Springs, Ala., February 25, 1914.

Hon. Henby D. Clayton,
Washington, D. C.

Dear Sir : My attention has been called to tentative bill No. 2, now pending
before the Judiciary Committee of the House of Representatives. This bill
provides that the antitrust act shall be deemed to prohibit any combination
or agreement for the following purposes as to Interstate commerce

:

First. To create or carry out restrictions in trade or to acquire a monopoly
in any interstate trade, business, or commerce.

Second. To limit or reduce the production or increase the price of mer-
chandise or of any commodity.

Third. To prevent competition In manufacturing, making, transporting, sell-
ing, or purchasing of merchandise, produce, or any commodity.
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Fourth. To make any agreement, enter into any arrangement, or arrive at

any understanding by which they, directly or indirectly, undertake to prevent

a free and unrestricted competition among themselves or among any pur-

chasers or consumers In the sale, production, or transportation of any product,

article, or commodity.
These provisions are far-reaching in their effects, and make unfair acts which

under the antitrust act are now perfectly legal.

In my opinion, its provisions would work a great injustice, and now existing

enterprises would be unable to carry out the purposes of their incorporation,

and the law would preclude the Idea of the further extension of railroad

enterprises.

It seems to me that under the terms of the bill any short line of railroad,

no matter how immaterial the competition, would be prevented from selling

to a larger system, and this same thing applies to all industrial enterprises.

I trust that you will be in a position to consistently use your efforts to pre-

vent the passage of this bill.

Yours, very truly,

W. M. Blount, President.

Atchison, Topeka & Santa Fb Railway Co.,

Denver, Colo., February 26, 19H.
Hon. Edward Keating,

House of Representatives, Washington, D. C.

Dbab Sir : My attention has been called to the three tentative antitrust bills

Introduced in January by Mr. Clayton in the House of Representatives. The
purpose of these bills, as set forth in President Wilson's address of January
10, 1914, to Congress, Is to state explicitly and in such terms as will eliminate
uncertainty the practices forbidden under what has been heretofore known as
the Sherman Act, with the idea of assisting the business world by removing all

doubt as to what is or Is not lawful. While there is little difCerence of opinion
as to the wisdom of this purpose, there is much question as to whether it is

well expressed in the measures as proposed or whether they will not increase
rather than diminish the present difficulty and confusion.
The whole matter is so important to every business enterprise, small or

great, that I take the liberty of inviting your attention to sundry features of
the three bills heretofore published, which I submit are likely to do more harm
than good.

I. The bill known as No. 1, committee print, tentative bill, adds sections

9, 10, 11, 12, and 13 to the original Sherman Act.
1. Section 9 includes in the monopolization of trade and commerce a dis-

crimination in price demanded from different purchasers of commodities in the
same or different sections or communities, " with the purpose or intent to
thereby injure or destroy a competitor either of such purchaser or of the
seller." It then continues :

" Provided, That nothing herein contained shall pre-
vent discrimination In the price between purchasers of commodities on account
of differences in the grade, qualtiy, or quantity of the commodity sold, or that
makes only due allowance for difference in the cost of transportation."

Is this proviso Intended to mean that discrimination in price within the
restrictions of the proviso is legitimate, even though it be " with the purpose
or intent to thereby injure or destroy a competitor either of such purchaser or
of the seller," or is any discrimination made with such purpose or intent
Illegal under all circumstances? I think the act should be clarified in this
particular.

2. The proviso above quoted allows discrimination in price under certain
enumerated conditions, thereby, under ordinary rules of interpretation, for-

bidding such discrimination under all other conditions. It seems to me, how-
ever, that market conditions of supply and demand might well and properly
justify a marked difference in price. For example, suppose a wholesaler ships

eggs to a large city and also to a small country town; might not a higher
price be justified on the eggs shipped to- the city, on account of the demand there
exceeding the supply, even though a much larger quantity was sent to the city

than to the town? The town market might be locally supplied to a large

extent, thereby naturally making the price lower than the price for the same
commodity in the city.
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This is apparently not allowed for in the proviso, and yet it is one of the
commonest reasons why prices are higher In one place than in another.

3. The further proviso in section 9 allows merchandisers to choose their own
customers, but prohibits mine owners from refusing arbitrarily to sell mine
products to any responsible person who ai^lies to purchase. Is there saij

sufficient reason for making this distinction between mine owners and dealers
In oil, lumber, tobacco, or any other natural product?

4. The proposed section 12 appears to me unnecessarily to subvert the ordi-

nary rule which makes evidence taken in one trial inadmissible In another,
except where it is impossible to retake the evidence by reexamining the wit-
nesses.

Even if it should be thought that this criticism Is too technical, I yet believe
that the act goes much too far, when it makes the evidence taken in a trial

between the Government and a defendant accused of violating the act con-

clusive in favor of any other party who brings his private suit against the
same defendant. It might well be that in the subsequent suit the defendant
might be able to produce fresh evidence, unavailable at the first trial, either

by reason of the absence of witnesses or of defendant's ignorance of all the
facts, or for many other reasons, which evidence might entirely change the
situation as between the parties. It ought to be sufficient for the purposes of
the act to make the evidence, or any part thereof, taken at the first trial admis-
sible at the second trial. It is very unfair to make it conclusive at the second
trial.

5. Section 12 ends with a proviso suspending the running of the statute of
limitations in a case where anyone has a cause of action " under the provi-
sions of the act entitled 'An act to protect trade and commerce,' " etc. (describing
the original Sherman Act). Is it intended to restrict the cause- of action to one
arising under the original Sherman Act, or is it intended to include one arising
under the act as amended by this proposed bill?

II. Bill No. 2 is intended to define combinations, conspiracies, and monopo-
lies, as those words are used in the Sherman Act. I respectfully submit that
the bill as drafted is bad in toto. Everyone agrees that a certain amount of
industrial combination and a certain degree of restriction of competition is

necessary in order to produce the highest Industrial efficiency and economy
and to give the lowest possible prices to the consumer. The total abolition of
business combinations and the enforcement of an absolute individual competi-
tion would bring us back near to the age of barter. This has been recognized
both by the recent and the present administration. In the American Tobacco
case the brief of the Attorney General expressly disavowed any attempt to
support such extreme construction of the Sherman Act ap would malje it

unlawful for two rival express drivers to combine forces by forming a partner-
ship and operating a single line, and President Wilson, in his address to Con-
gress on January 27, 1914, advocated the desirability of disintegrating enter-
prises " which have passed the point up to which combination may be con-
sistent with the public interest and the freedom of trade," showing clearly
that, in his opinion, there was a point up to which combination might exist to
the advantage of the public.

Looking at bill No. 2, from a railroad standpoint, if any combination what-
ever existed between any two railway companies, no matter how trifling or in-

cidental, the acquisition of one line by the other or the formation of an oper-
ating agreement would probably be criminal, even although the advantages
from the standpoint of efficiency and economy, as well as of improved public
service, would he very great. We are all familiar with the spectacle of some
small railway line, but to open up new territory or, prehaps, some far less

legitimate purpose, such as profit to financiers and bond dealers, which strug-
gles on through successive receiverships, with returns hardly ever equaling its

outlay, and which, by reason of its crippled financial state, is unable to give
safe or adequate service to the public. We have seen such lines acquired by
and made a part of some large system, with the result of the speedy construc-
tion of better grades, the laying of heavier steel, the running of better and more
frequent trains, and a general Increase of efficiency in every department, with-
out any increase in cost to the public.

Is it wise to pass an act which will permanently put a stop to anything of
the sort?

If two grocers in a small town engaged in interstate traffic. In so far as they
choose their supplies from other States and perhaps distribute them to other
States, should agree to unite their resources and combine their two shops into
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one large establisliment, thereby giving thfem tlie advantage of increased capital,
enabling tbem to carry a larger and more varied stock of goods, thus better
serving the community In which they operate, their conduct would be criminal
under the third and fourth paragraphs of section 1 of bill No. 2. Surely no
one wishes to accomplish this result.

Still further, if railroads wish to establish fair rates, free from discrimina-
tion, into the same territory, which shall give an adequate return to the carrier
without imposing an unjust burden on the shipper, they must either confer and
interchange views in this connection or else revert to the old days of rate cut-
ting and rate wars ; yet, under the fourth paragraph of section 1 of bill No. 2,

such conferences and agreements would be illegal. This whole matter of rate
establishment is now fully provided for by the interstate commerce act. The
commission can and does annul all rates which it considers unfair and pre-
scribes new ones in their stead. So far as interstate carriers of all sorts are
concerned, this measure trenches upon the ground covered by the interstate
commerce act, which has been found ample to protect the public against en-
croachments or injustices of any nature whatsoever proceeding from carriers.

A considerable degree of uncertainty has already been removed as to the
scope and application of the Sherman Act under the decisions of the courts in-

terpreting it. Bill No. 2, if passed, will undo everything that has been done in

this direction. There can be no possible need or justification for this bill, unless
it is the intent of Congress to prohibit ever^hing whatsoever except for each
existing business to go on absoltitely by itself, without acquiring or allying
itself with any other business, without entering into relations with any other
business of the same sort, and without even exchanging views with any other
business. Surely this would be a relapse into economic barbarism, and I can
not believe that it meets the approval of a learned economist like the President.
nr. There is no doubt that the abuses which have arisen and the virtual

monopolies which have been created through interlocking directorates should
be curbed. Bill No. 3, however, goes too far. It certainly should be modified
BO as not to prohibit identity of directors in cases where a railway system is

made up of various associated corporations legally leased or owned. Common
directors on the various boards could do no harm In such a case^ while their

presence would facilitate efficiency and responsible operation.
A vast amount of uncertainty is created by the use of the word " natural,"

in the expression " natural competitors," in section 4. The Idea of natural, aa
distinguished from actual competition, introduces a very extraordinary un-
certainty into the situation and leaves corporations entirely at the mercy of an
unfriendly court or jury, and, as well, exposes them to a variety of discordant
opinions as to what does or does not constitute " natural competition." I think
the act should restrict itself to actual competition.

Further, it seems to me going very far to prohibit an individual partner or
director, engaged in any of the businesses mentioned in section 1, from serving
even as an employee of a public-service corporation conducting an interstate

business.
The foregoing criticisms are made after an examination of these measures,

which lack of time has necessarily made brief. Doubtless there are other ob-

jections which your acumen will discover. The foregoing, however, are re-

spectfully submitted for your consideration.

I have the honor to be, very truly, yours,
Henry T. Rogers,

By Geobge a. H. F^aser.

Pueblo, Colo., February 27, 1914.

Hon. Edward F. Keating,
Congressman from Colorado, Washington, D. C.

Dear Sir : There is now before the Judiciary Committee of the House three

tentative bills, as amendments to or ia aid of thte Sherman Antitrust Act.

Upon an examination of said bills, the thought occurs to me that the Congress

is going too far in its regulation of business. As attorney for corporations

doing interstate business, and as aa interested party in such business, I accept

the invitation of the President and of Congress to express my views, and as

I can not appear before the committee, I address this letter to you.

Section 9 of the first bill Is intended to create and sustain competition, yet

it prohibits or restricts the very thing upon which competition rests, to wit:
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Perfect freedom in making such prices to a customer as the seller sees fit

to make in order to meet or defeat his competitor. Competition means—beat
the other fellow. Yet said bill makes it a crime to do so. Natural business is

not a crime, and Congress should not make It a crime.
Under the second bill it is proposed to make it an ofCense against the law

for a railroad or an industrial company or business, to acquire the property
of a competitor, or to unite their existing businesses or companies. Thus one
embarked into business must ever remain so, or fail. No enlargement, except
within the unit Itself. This will destroy initiative, and make the little rail-

road ever remain a little railroad and the country mill ever remain a country
mill.

This bill also destroys the free interchange of business views in kindred
business. Railroads will not be permitted to exchange views as to experiences,
and as to results obtained under actual operation. Nothing could be more
hurtful to railroad business.

In addition to the above, it seems to me that this bill will cloud the business
atmosphere rather than clarify it. It brings in more uncertainty and doubt
The sole question as to this antitrust legislation should be. Does it or will it

benefit the consumer?
By the third bill it is proposed to prohibit an Individual from being actively

connected with kindred business institutions.

There are many large railroad systems made up of smaller systems, and the
same is true of other business institutions, wherein the different systems or
Institutions are not in actual competition, and the whole makes one complete
system under one master mind or minds handling the system as a unit. This pro-

motes efficiency and economy and is not and should not be made a crime. Such
systems at times require that the same parties act on different boards. No
harm can come of this if the several companies are not in direct competition.
The question is, as heretofore stated. Does it or will it benefit the consumer?
To go as far as provided by the tentative bill would have the effect of limiting

the production of wealth and would not bring down the price of anything except
service. Genius in the production of wealth is stimulated by opportunity, and
these bills in many ways seem to destroy opportunity without saving anything
to the consumer. Big business should not be permitted to become our master,
but, on the other hand, big business should not be destroyed just because it is

big. All should be regulated with simple and plain laws to the end that the
consumer gets the best results.

Believing that you will give these matters serious consideration, I am,
Respectfully,

W. Xj. Hartman.

Analysis of Tentative House Bills by Me. Clayton, Sixty-thikd Congress,
Designated as Nob. 1, 2, and 3.

[By S. P. Bush, president Buckeye Steel Casting Co., Columbus, Ohio.]

Bills Nos. 1 and 2 seek to define unlawful restraint of trade.

Bill No. 3 seeks to prohibit certain so-called interlocking directorates.

Bill No. 1 deals with discriminations which may restrain trade.

Section 9 of this bill stipulates that discrimination with Intent to injure

or destroy in the making of prices is unlawful. This I assume now to be un-

lawful, having been so determined by the decisions of the court, and that a
specific statement of this may be desirable. Competition necessarily results

In injury to competitors at times, and although there may be no intent, it may
be difficult to discover, as it often Is, but of course the fac-t is that intent to
Injure should be prohibited.

If this section intends that any discrimination in price between a sale in

different sections of the country or the same section, for the same quantity or
quality other than difference in transportation charges shall be evidence of
unlawful discrimination, then I believe the purpose and effect of this section

Is ethically and economically wrong.

ILLUBTBATION.

A factory. In order to operate with the greatest efficiency, must necessarily
have to operate continuously, and In order that it may do so, the management
Biay find it necessary or advisable to sell a portion of its product at times at
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a lower price than the then prevailing one, so as to induce a sale, and thus
prevent a shutdown, complete or partial.

If this Is not permissible it is certain that costs would in many cases be in-

creased and thus be a distinct disadvantage to workman, producer, and con-
sumer.
Again, a factory having the benefit of a location distinctly economic, can

reduce its costs and selling price oftentimes by extending its market and thus
increasing its business. To restrict the market would serve to impose a higher
price to consumers, which is uneconomic.
Again, revisions of the tarifif afCect prices in certain territories, and If the

domestic product is to compete in such territory it may be excessively burden-
some to a domestic industry if the restriction of a uniform price is imposed.
The foreign competitor may make his prices reasonably uniform in this coun-

try at any particular time, but it is probable that his prices will fluctuate with
conditions prevailing in his own and other countries.

Again, if it is desired to advertise any goods or commodity in any section of
the country by selling samples at a reduced price, a practice that is not in-

frequent, It will be impossible and thus retard trade.

CONCLUSION.

It Is recommended that this section be confined strictly to " intent to Injure."
Section 10 makes it unlawful to fix a price conditioned on one party selling

only and exclusively the goods of another party.
As monopoly is unlawful except through patents, as there can be no extor-

tion as a result of such a contract, a purchaser being free to purchase or not,
In his discretion, and as to sell at all it must be to the economic gain of the
purchaser, and as anything sold at a large profit is certain to induce successful
competition in tim^, the restriction imposed by this section seems hardly
logical. It interferes with the right of free contract without being an essential
public policy.

The fixing of a price is often desirable as a guaranty of quality and makes
for stability.

This section is apparently aimed at those of large financial resources and
high efficiency cooperating with others who may be efficient in position and
operation, so that this cooperation of forces would elimiuate the less efficient.

Such a cooperation of forces seems to be a natural and logical development of
competition.
The free right to contract seems to be essential to the prevention of monopoly,

and it is the abuse of such only that should be prevented.
The abuse to be prevented under such a* condition of cooperation arises

when prices are reduced a point where only the most powerful and efficient

can survive, which brings about a condition of destructive and uneconomic
competition.
The point at which destructive and uneconomic competition begins Is found

when the selling price is reduced to cost without a necessary economic profit.

Sales at anything less than average cost plus a necessary profit are against
the national welfare.

Bill No. 2.

This bill states that any restriction of competition by monopoly or otherwise
shall be unlawful.

It intends to compel unlimited competition, whereas bill No. 1 seeks to

restrain competition.
These two do not seem compatible in a sense, and it is believed that No. 2

should require only that competition which is fair and economic, namely, com-
petition free and unrestricted down to average cost plus an economic and
necessary profit, beyond which competition, as heretofore stated, becomes
wasteful and against public policy.

(Note.—The question of cost and economic profit is spoken of hereafter

under general remarks.)
To establish by statute that which is or is not In restraint of trade, in all

details, seems well-nigh impossible, and it is therefore believed that the law
must remain more or less in general terms, atd further, that the rule of

reason, as established by the court in its interpretation of the Sherman law,

should continue.
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It appears very doubtful if anything will be gaiiued by amending the law
in any way other than as Indicated above; with reference to intent to injure

and by insertion of the term " unreasonable," as applying, to restraint of

competition.

Bill No. 3.

The prevention of interlocking directorates, as outlined' in this proposed:
measure, while presenting some disadvantages, may provide sufficient advan-
tage to warrant its enactment.

PEWALTIBS.

The penalties provided in all of these measures seem rather harsh and'
vindictive, and it is suggested that they be modified.

General Eemabks.

The old adage, " Competition is the life of trade," requires some modification

to fit the conditions of the present day.
Quotation : The age of unrestricted competition passed with the passing of

the age of trade facilities limited to the use of physical power and the contact
of trade and business by the individual.

The advent of the corporate body, the use of steam power, afld the economic
necessity of large undertakings, have developed abuses in competition.
A new adage might read :

" Dishonest, ignorant, and unrestricted competition
kins trade."

It has been amply demonstrated through recent years, that unrestricted com-
petition makes for monopoly, works unjust hardship on labor, and destroys
values. It impoverishes the individual and efifects a large national ecomomlc
loss.

Competition that destroys the ability to earn a true profit is uneconomic and
ethically wrong.
Hard, savage competition makes for dishonesty and' hatred more than any

other influence.

Quotation : The hope of honestly earning an economic profit inspires every
effort to develop trade.

These are facts based on long and hard experience.
Quotation : An investigation of the moral and economic soundness of business

methods should have for its objective point the elimlnatJon of conflict between"
business methods or statutory law's and moral and economic laws.
The natural instincts and forces which operate for the conservation of a

living and for a necessary economic profit should not be restrained.

An economic profit consists of enough more than cost or a living to- induce or
promote development of industry.

Abuses only should be prevented.

As previously stated, abuses from competition commence when service or
commodities are without the economic profit.

Cooperative effort among individuals, such as labor, or among competitors In

trade, to conserve a living or cost, including in such cost a per cent on active
Investment necessary for the maintenance of the Industry, should not be
unlawful.

All cooperative efforts of this l?ind, carried out by agreement or contract,

should be with the full knowledge of a department of the Government
An opportunity for individuals to cooperate readily with the Government,

for the elimination of dishonest and uneconomic practices, will. It is believed,

be more effective in eliminating abuse than any other Influence.

Competitors in business and purchasers discover unfair practices very
quickly, and if such can be readily reported to some department of the Govern-,

ment which has the power and facility for investigation, the law as it now
stands and interpreted by the courts with the rule of reason, should be sufflcient

to reduce to a minimum abuses arising from competitive forces.

If it is right and necessary, as it Is believed it is, that labor should co-^

operate for a decent living, it-is quite as true and necessary in the furtherance
of this effort that business should be permitted to cooperate for a decent living.

This desire, so much developed during recent years, springs from a sound
national economic necessity. It is a normal, natural force, entitled to operate
freely, but not to develop Into abuse.
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Radclitfe & Co.,

New York, March 2, 1914.
Hon. Heney D. Clayton,

Chairman Blouse Committee on the Judiciary, Washington, D. 0.
Sir : In addressing this entiPely friendly communication to you I feel that I

will have the sympathetic ear of a countryman. One of my most cherished
possessions is a little iron cross presented to me as the son of my father by the
Daughters of the Confederacy. We therefore had the same start as bom Demo-
crats. Presumably our differences of opinion are chiefly those of environment.

Forty-five years' residence in this busy community has given me a cosmo-
politan case for my southern temperament. By hard work I have been able
to achieve moderate success as a small manufacturer and merchant in spite of
the paternal solicitude of my Government for several years past. I have been
able to secure the Influence of a college president for my son, to employ news-
papers to advertise my wares, and to retain lawyers when I needed them, and
can also command the courtesy of editors when I have anything to say; but It

has never occurred to me to ask any of these gentlemen how to run my busi-
ness. I have also been able to pay my taxes, the cost of my constitutional
guaranty of protection to life, liberty, and property.

I have been running my business at a loss rather than reduce wages and
stop advertising, in the hope that Congress might adjourn after one, or certainly
two, great achievements and might be induced to spare us an anticlimax.
Now I find the judiciary department in my garden without invitation. It

has already trampled down my flowers and is now rooting up my potatoes and
onions. In explanation I am handed a handsomely bound volume in faultless
English which tells me that this demoralization of my affairs recfuires patience
In the interest of posterity. I need my potatoes and onions to feed the first

generation of posterity, and I love my flowers.
I regard this well-meant intrusion of my Government as a violation of my

constitutional guaranties. I have tried argument and persuasion. Anticipating
the present condition, I wrote the President on March 17, 1913. That letter is

as sound to-day as then. I have written to several Representatives, including
my own, Hon. John .7. Fitzgerald, of New York (who is, of course, in no way
responsible for my views). I have published a number of articles. That which
appeared on the editorial page of the New York Herald February 21 states the
exact business situation, in my judgment, and I think I know. It did not,

however, say that February was the worst month we have had for years, and
that our collections all over the country show real distress, not entirely confined

to small merchants. The statements you have had from " calamity howlers "

on the floor of the House, which you. do not believe, are not without foundation.

I feel that I am being suffocated by well-intended and ill-timed altruism.

Radicalism has reached its limit with me; the pendulum must come back unless

you want to smash the clock. Personally, I propose to fight, if I must, and now,
with the weapon you so strongly recommend—publicity.

Unless I mistake the present temper of the business world, it would not sur-

prise me if a long, clear blast on the bugle should wake a storm of indignation

from Porto Rico to the Philippines. If the next Congress is to be Republican
it is very important to me as a business man that the issue should not be con-

fused. I don't want the tariff opened up again. I want the country to clearly

understand that you are beaten, like Taft, on business agitation.

I am, sir, with great respect and fraternal regard,

Sincerely,
J. A. Radclipfe.

Boston, Mass., March 2, 1914.

Deae Sie: Referring to my appearance before the Committee on the Judi-

ciary, on February 10, 1914, I undertook to prepare for the committee a tenta-

tive draft of a proposed bill which would protect the public against destruc-

tive price cutting in established trade-marked articles. I inclose an amendment
to section 9 of tentative bill No. 1, by Mr. Clayton, which, it seems to me. will

accomplish the desired result. In view of the decision of the Supreme Court

under the existing Sherman Act, to accomplish the desired purpose a further

amendment to section 5 of tentative bill No. 2 seems necessary. In fact, the

latter amendment would appear necessary If any legislation is to be enacted by

Congress to amend or extend the operation of the present law.

I do not think an elaborate statute is necessary to accomplish the results I

have In mind in respect to the maintenance of resale prices on trade-marked
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articles. The committee either discussed with me or has before it in other dralt
bills provisions as to the following points on which I feel that specific legisla-

tion is unnecessary.
Penalties: It is unnecessary for Congress to establish penalties in connection

with this subject. If resale prices are to be effectively maintained it must be
done by contract between the manufacturer and the distributors. These con-

tracts will provide their own penalties. It is not expedient to go further, as
the penalties must necessarily differ in each individual case. Criminnl penal-
ties, or too drastic civil penalties, might result in discrimination against all

trade-marlied goods.
Price registration with the Department of Commerce and Labor: This seems

to me to be unnecessary in the absence of Federal regulation of prices, which
nobody advocates at the present time. It means a certain amount of red tape,
and involves the Government to a certain degree in transaction with which it

has no direct or real concern or control.

Sales of damaged goods or liquidation sales : These matters will all take care
of themselves. In my experience there has never been any difficulty in arrang-
ing as between the manufacturer and the distributor for sales of damaged
goods.

This is not a subject on which elaborate and detailed legislation is necessary.
What the public requires, and all that is now needed, is a permissive statute
under which a manufacturer of a trade-marked or branded article can fix, for
the protection of the public, a resale price at which the article shall be sold
and can determine fair terms and conditions for Its distribution.

It should be borne in mind that the establishment of resale prices benefits

the vast number of users over the country by giving a stability of quality to

everyone, whether a day laborer in the streets, a farmer, or the ten millions
of employees in the stores of the country, and tie very much larger number of
employees in factories who need protection.

Very truly, yours,
Frank W. WnrrcHEB.

[Amendment proposed by F. W. Whltcher to tentative bill No. 1. Committee print Mr.
Clayton.]

Amend section 9 by adding at the end of said section the following

:

"And provided further. That nothing contained in this act or in the act ap-
proved July second, eighteen hundred and ninety, entitled 'An act to protect
trade and commerce against unlawful restraints and monopolies,' shall be con-
strued as preventing the manufacturer of goods marketed under trade-marks or
brands from establishing by contract, notice, or otherwise, uniform resale prices
thereof to .lobbers, retailers, and consumers, but such prices and other terms
and conditions of sale shall be everywhere uniform for given quantities except
that transportation charges may be prepaid or allowed by the vendor."
Amend section 5, tentative bill No. 2, by Inserting after the word "act," in

line 14, the words " except as herein otherwise expressly provided." So that as
amended the said section 5 shall read

:

" Sec. 5. That nothing contained in this act except as herein otherwise ex-
pressly provided, shall be taken or held to limit or in any way curtail the mean-
ing and effect of the provisions, of the act approved July second, eighteen hun-
dred and ninety, entitled 'An act to protect trade and commerce against unlaw-
ful restraints and monopolies.'

"

Fbank W. Whitcheb.

Boston, Mass., March 2, 1914.

PoBT Blakelt, Wash., March 12, 19H.
Hon. H. D. Clayton,

Ohairman Judiciary Committee,
House of Representatives, Washington, D. G.

My Dear Sir : In asking that a distinction, if necessary, be made in the ap-
plication of the amendments to the Sherman Act to export and domestic com-
merce, my statements are based on the following reasons

:

First. That any law, and especially a regulatory one, must be warranted by
moral or legal obligations to those for whom the laws are enacted.
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Second. That the laws covering the restraints of trade in all civilized nations
are specially qualified, allowing reasonable restraint and the securing of rea-

sonable profits.

Third. That it is not immoral or dishonesty, nor shouldl it be illegal to con-

duct commercial transactions in those countries under the conditions and in

conformity with the laws of those countries.
Fourth. When we endeavor to compete for the commerce of the world, we are

entitled to and must compete under the laws and customs of other nations. If

we are deprived of the fair freedom allowed our foreigA competitors, we will

either have no foreign trade, or that we do have will be so unprofitable as to

be valueless.
I purpose to confine myself in this statement to our own trade, with which I

am at least most familiar. Our export shipments of lumber have doubled In
the past 10 years, and still, with the exception of the years of 19,06 and 1907,
due to the San Francisco and Valparaiso disasters, and about a year from
the middle of 1912 to July, 1913, due to purchases ahead of the abnormal ad-
vances in ocean freights, we have not been able to secure even a fair cost
for our commodities. It can be proven that, except when causes arise similar
to those stated, which are entirely beyond our control, the result of unchecked
competition with normal supply and demand simply means commercial cana-
balism. I make this assertion with entire confidence, as it can be verified by
the most superficial investigation.
Within a year the prices have declined $4 per thousand in the f. o. b. value

and about $6 in freight rates. We could and should have retained a fair

portion of this reduction, which represents nearly the entire value of the
f. o. b. prices we are receiving now. Such violent fiuctuations occurring so
frequently create an unhealthy condition for the manufacturer and his em-
ployees, and is unwelcome to the purchasers, as it converts an ordinary whole-
some business into one of wild speculation. The present export prices will
not net the average export manufacturer $1 per thousand above the actual
cost of the labor for the production and manufacture of the timber into lumber.
Many of the manufacturers have carried this timber with the risk of fire and
cost of taxation, as we have, for a great many years. The Forestry Department
will estimate the value of all standing timber reasonably adjacent to the mar-
ket at not less than $3 per thousand.
After investing large sums in railways, logging equipments, and manufac-

turing plants we are absolutely giving away to our foreign purchasers a
natural resource that can never be replaced. The loss incurred to the States
in which this resource lies and the labor and capital invested is unconscionably
large and this devastation should not be continued. If we should charge,
Fay, 6 per cent interest on our necessary investment we would have a standing
loss on our books without any consideration of the waste of the raw material.

It is impossible for any mill or group of mills (under the proposed amend-
ments it would be illegal) to maintain competent representatives in the foreign
markets to enable us to secure our fair portion of the trade, as we would
bear the burdens of expense and other manufacturers would take the orders
at some concession in price if necessary. The only means we have of knowing
the price and competition In the foreign markets is through the advices of
the purchasers, and that is not a very dependable source of information you
may be sure. As an illustration, within the past month two steamer cargoes
aggregating about 8,000,000 feet have been sold in Buenos Aires at at least

$4 per thousand less than essential to meet any but the competition of the
manufacturers on this coast. This not only demoralizes our trade, but has
an equal effect on competitive lumber shipped from the Southern States to

the same markets.
During the past few years export firms, having no interest whatever in

manufacturers' investments and returns (any more than the membei's of
the board of trade in Chicago in the farmers' costs), have been gradually
assuming control of the markets until now they are making sales in all foreign

ports for shipments next fall and spring and at the ruinously low prices pre-

vailing to-day. So long as they are competent to fill these shipments, the
manufacturers are unable to sell, as the buyers will not duplicate their pur-

chases, and we are debarred by these distant speculative sales from practically

any participation in determining the prices or conditions of sale of our own
commodities. These exporters are quite as well satisped to sell at our actual

cost so long as they make a margin, and in fact they are compelled to make
as low prices as they dare to by the competition among themselves. The
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whole course and conduct of our export business has grown into an unnatural
«nd unprofitable condition. Instead of tieing our hands so we can not even
help ourselves, we should not only be permitted but encouraged to p,ut our
business into normal, wholesome, healthy condition, equipped to meet our
competitors with fairness and freedom of means, securmg not only our fair
share of the world's commerce, but a reasonable price for our natural re-

sources. More than that we can not secure and hold our own in the world's
markets.
The 1st of December we closed our own plant the first time voluntarily

for over 50 years, to avoid the alternative of accepting practically nothing for
the timber we have carried and paid taxes on during that time.
Nearly a thousand men were thrown out of employment and many otber mills

have or will have to adopt the same course. We have just resumed opera-
tions temporarily to avoid loss by deterioration and overhead charges greater
than the loss in operating, even at a reduction in wages. In urging .this con-
sideration we are not only prompted by the necessity of ,the employers, but
equally If not more so, of the employees. Our Industry is quite the largest on
this coast and the Northwest is practically dependent upon it. From my inti-

mate knowledge of prevailing and prospective conditions, I urge you with all

the power at my comamnd to assist in preventing the great business moftaiity
that is otherwise inevitable.

It is not detrimental to any American citizen, but In every way beneficial to

them, and it is a crime to prevent us from doing that which we have an hopest
right to do. The best authorities positively assert that this would not in any
sense contravene our treaties and any amendment accomplishing .this can and
should give no more offense to other nations than that we should question the
fairness of the decision of the English court of July 25, 1913, copy of which I

attach, or the payment of subsidies by other natious to build up and encourage
their foreign commerce.

I am addressing this letter as the representative and under the frank of adl
the manufacturers of this coast.

Yours, most respectfully,

p. E. Skinn^k, President.

Ak English Pecision Important to the World's Business.

On the 25th of July, 1913, the lords of the judiciai committee of the privy
council of England returned a decision relative to the Austrnlian Industries
preservation act, 1906, and two amending acts. No. 5 of 1908, and No. 29 of
1909. This was an appeal from an order from the High Court of Australia in

Its appellnte jurisdiction reversing a decision of Mr. Justice Isaacs, datefl
December 22, 1911. The case was that of the attorney general of the Common-
wealth of Australia versus the Adelaide Steamship Co. (Ltd.).

As stated by Lord Parker, of Waddington, in giving reasons for the report
"the act of 1906 (in Australia) was a new departure in legislation and its

true construction may be a matter of far-reaching economic importance, Their
lordships propose to consider its provisions with some particularity."

The report then refers at some length to the law as It existed prior to and at
the passing of the act in relation to mopopolles and contracts in restraint of

trade. The report discusses the right of the individual under common law.
It then discusses monopolies and their interference with the comvoon right

of freedom of trade. It then takes up for discussion the question of contracts
In restraint of trade.

the case involved.

The case Involved was briefly as follows: Certain collieries In New South
Wales had "vend a'greements " .relative to prices, and these .agreements at the
same time controlled wages. Here we quote from the report direct

:

" For the last 40 years wnges in the Newcastle coal field have, by agreement
between the colliery proprietors and the workmen, varied with the selling

price of coal. There is an assumed minimum price paid ,per ton for the best

coal f. o. b. at Newcastle corresponding with an assumed minimum hewing
rate. The probable price f. o. b. at Newcastle is declared for each year in

advance by agreement between the colliery proprietors and workmen, and for

every Is. by which the" declared price exceeds the minimum price the mini-
mum hewina rate is increased hs 4d. and the wages of certain other workmen
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by sums amounting to 2J(i., so that out of every shilling advance in price 6id., In

-all goes to the workmen. It is not the practice to vary the declared price by
fractions of Is. This method of determining wages appears to their lordships
ito be eminently -reasonable and well calculated to prevent labor troubles."

THE NEW A&KEEMENT..

In the early years of the present century a new near-by coal field was opened
which as a result of the control of steamers and the determination to sell the
^output resulted in a ruinous underselling, which in turn affected old and new
collieries ali-ke and the -wage earners. Under these circumstances a meeting of
colliery proprietors took place on the 5th day of January, 1906, and an asso-

ciation was formed to raise and maintain the price of coal. Lengthy negotia-

tions followed and a vend agreement was prepared and assented to in

April, 1906.
Quotations from the report follow

:

" Their lordships therefore propose to consider whether an unla-wful inten

tion, 1. e., an Intention to restrain trade to the detriment ot the public, can be
gathered from these agreements considered separately or as part of a general
scheme, It being admitted that each agreement constitutes a contract or com-
bination in restraint of trade.

" The unlawful intention alleged is, so far as the vend agreement is con-

cerned, in substance an intention to injure the public (1) by raising the price

of coal, and (2) by annihilating competition in the Newcastle coal trade.

There can be no doubt that the vend agreement was intended to preclude
competition in the sense of underselling among its members, and by this means
ito raise and maintain the price of Cioal won from tbe Newcastle and Maitland
coal fields. Ceteris paribus low prices are of advantage to the consuming
rpnbllc, and their Jordshlps wiU assume that in default of anything to indicate
that the prevailing prices were too low to afford the colliery proprietors a
reasonable profit, having regard to the capital embarked and the risk involved
In their trade, a eombination to raise prices .would, from the standpoint of
public interest, require some justification. It can never, in , their lordships'
opinion, be of real benefit to the consumers of coal that colliery proprietors
-should carry on their business at a loss, or that any profit they make should
depend on the miners' wages being reduced to a minimum. Where these con-
"ditlons prevail the less remuneratit^e collieries will be closed down, there will
be great loss of capital, miners will be thrown out of employment, less coal
will be produced, and i prices will consequently rise until It becomes possible
to reopen the closed collieries or open other seams.

" The -consumers of coal will lose in the long run If the colliery proprietors
do not make fair profits or the miners do not receive fair wages. There is in
this -respect a solidarity of interest between all members of the public. The
Crown, therefore, can not, in their lordships' opinion, rely on the mere inten-
tion to raise prices as proving an intention to injure the public. To prove an
Intention to injure the public by raising prices the intention to charge excessive
or unreasonable prices must be apparent. Not only can no trace be found in
the vend agreement of an intention to raise the price of coal to an unreason-
able extent, but such an intention is highly Improbable, for It was not in the
•interest of the vend to charge unreasonable prices.
"In their lordships' opinion the decision appealed against was right, .first,

because so far as the Crown relied upon section 4a and section 7 of the act,
there was no evidence (at any rate, no satisfactory evidence) of any sinister
intention on the part of either colliery proprietors or shipping companies; and
secondly, because so far as the Crown relied on section 10, there was no evidence
(at any rate no sufficient evidence) of injury to the public."

Boston, Mass., March H, 191/f.

Chaibman House Judiciary Committee,
Washington, D. 0.

De>b Sie: Understanding you committee has been taking testimony with ref-

erence to the possible repeal of certain features of present antitrust statutes,

-we arc- taking the liberty to address you upon a phase of the subject which is

iOf considerable personal interest.
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We refer to the present Interpretation of the Sherman antitrust law, which,
as we understand It, makes it illegal for any manufacturer to stipulate the
prices at which his product shall be marketed. By a Supreme Court decision,
the manufacturer can not now say to his purchaser, " You shall not offer my
goods for sale at better than a certain price." We believe this is unfair to the
manufacturer in many instances; but, considering now wherein both manufac-
turer and jobber are affected by this decision of the proper interpretation to

the law, we cite to you a specific case where there is much dissatisfaction. The
American Pulley Co., of Philadelphia, Pa., a manufacturing concern making
steel pressed pulleys after patents secured from one Peter Corscaden, formerly
(before the decision referred to) incorporated in their agents' contracts the
following clause:

" The party of the second part further covenants and agrees that it will not
quote or sell 'American ' pulleys to consumers at a greater discount from the
American Pulley Co. price list than that fixed by the American Pulley Co. from
time to time, directly or indirectly, and that it will not allow a greater cash
discount than 2 per cent from the prices for which 'American ' pulleys are
sold by it."

This contract had to be signed by the purchaser who intended to resell,

before the American Pulley Co. would make him a selling agent ; and the prac^
tice or custom made for a uniform price to the user or consumer, so-called in
the contract, of this particular pulley. A further clause, as below, made it

obligatory for the agent to exact from the reselling jobber a similar agreement,
copy of which we number 2.

« To
" hereby agree that will not sell any of the steel pulleys made

by the American Pulley Co., and covered by the patents owned by said com-
pany, to any one at a greater discount than that fixed by the said American
Pulley Co. and confirmed by as the discount to consumers on the price
list of pulley company until are authorized by said American Pulley Co.
Dr by said to change the prices; and this agreement shall be binding,
whether the quantity of pulleys sold is great or small. will not allow
a discount greater than 2 per cent for cash in 10 days from date of invoices,

or in any other way, directly or indirectly, in effect sell below established
prices fixed as aforesaid.

"And hereby agree that wiU not sell any of said pulleys for
export from the United States, but will refer all inquiries for said pulleys for
export, or for steel pulleys of English or millimeter bores, to said American
Pulley Co.

A further clause, as below, fixed the price the agent could sell the jobber,
thereby giving him a profit.

" The party of the second part further covenants and agrees that it will sell

'American ' pulleys to reputable dealers (which term does not include consumers
or manufacturers who buy pulleys to use with machines made by them) at fif-

teen per cent (15 per cent) advance on prices paid said party of the first part,
plus the freight from Philadelphia to Boston, Mass., under written agreements
Identical in all respects to the form which is hereto annexed and made part of
this agreement."
Therefore the user of pulleys could buy either from the stock-carrying agent

or from the jobber and always at the same price. Both jobber and agent were
assured of a profit, but the point you may be particularly interested in is that
the jobber was certain of realizing a certain gain. He knew always that his
price could not be bettered, and ne was consequently- reasonably sure of mak-
ing the sale.

Since the Supreme Court's decision the stock-carrying agents have been re-

leased from their contracts, and In many instances have now gone over the
Jobber's head and quoted and 'sold his " consumer " trade at the same prices
they previously sold him. He is therefore eliminated now, as he can not buy
at better prices than can the user. His business is therefore in a fair way to
be wiped out ; the agents are no better off, since they now sell the user at the
same prices they formerly sold the jobber, and also have had to change their
prices on their own former " consumer " customers to the lower level.

The practice must be objectionable to the manufacturers as well, as it is to
their advantage to~ keep jobbers satisfied. When they become otherwise, the
natural impulse is to take up a competitive pulley and offer it against the
"American " pulley, all to the detriment of the American Pulley Co.
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liegislation which prohibits any agreement as to- price between manufacturera,
agents, or jobbers of similar materia.ls is eminently proper; that which pro-

hibits an agreement between a manufacturer and bis agents is not; it is driv-

ing one class (the jobber) out of business, and is unfair and beyond the spirit

of the law, to my mind.
There should be nothing savoring of restraint in trade; there is nothing of

such description in the legal permissibility of one manufacturer to fix and tO'

do all he can to maintain any price he may see fit to make for his agents.

We are arguing simply in the case of an article manufactured under patent

and going into or assisting in the manufacture of some other article, not some
of the necessities of life, so called.

The conditions at present surely mean for the ultimate passing of the jobber,

Is this desirable? Is it in keeping with his constitutional rights, If we go to

that limit? Does it not mean that he is deprived, or will be, of the chance to

make a living in the vocation he has followed all his life?

We believe the law as at present interpreted by the Supreme Court is wrong,
and respectfully ask your committee to consider the advisability of reporting

favorably some legislation which will permit the cla^s of manufacturers above
referred to to govern their agents' selling prices.

We ask for this consideration in a spirit of absolute fairness ; the agent is at

present neither benefited or handicapped; the jobber is. Legislation can be
passed which neither helps or hinders the agent, yet gives the jobber a chance
to live.

We are not jobbers ourselves, but are manufacturers, and, in the case re-

ferred to, agents of the American Pulley Co., so are asking for nothing which
particularly benefits us personally. We are interested in seeing fairness shown
to the middleman, and hope your committee can consistently report favorably
some such legislation as we suggest.

Yours, respectfully.

Falls Rivet & Machinebt Co.,

V. R. MaoBain, Manager.

Lancastee, Pa., March 19, 1914.
Hon. Heney D. Clayton,

Chairman Committee on the Judiciary,
House of Representatives, Washington, D. C.

My Dear Sir : On February 19 I appeared before your committee, with the
counsel of the Hamilton Watch Co., Mr. Charles L. Miller, for the purpose of
making a statement based on our experience and favoring the price-maintenance
plan of merchandising. Our statement appears in the record on trust, legisla-

tion, serial 7. part 19.

On March 6 Mr. Charles A. Keene and Mr. Adolph H. Rosenfeld, of New
York, appesired before yonr committee to oppose the price-maintenance plan of
merchandising. Their statement is in the record on trust legislation, serial 7,

part 25.

There is one particular point in Mr. Keene's testimony which I would take
strong exception to, and I am writing you to ask permission to insert in the
record a denial of the charges, made by Mr. Keene with regard to our method
of doing business and a statement of the true facts of this particular phase of
the case. Our statement is as follows:
On page 1145 of the record on trust legislation, hearings before the Judiciary

Committee, serial 7, part 25, Mr. McCoy mentions that " Mr. Miller, president
of the Hamilton Watch Co., testified he had been able to control the jobbers" and
retailers' selling prices up to the present time," to which Mr. Keene replied

:

" Well, I will tell you how that was done. They make arrangements with
the manager of a railroad to put a time system on that road and they appoint
InspectoTS, and so on, to inspect the men's watches and see that they have
proper watches; and they advertise the well-known engineers and put their

pictures in the magazines and talk nice to them, and they manage to make a
demand on the railroads for that Hamilton watch. They sell no cheap watches.
I understand they claim to sell about 50 per cent or 55 per cent of the high-

grade watches used on railroads."

Taking this reply part by part

:

First. Approximately 225,000 miles of railroad in the United States are under
official time-inspection system, embracing a great number of steam and electric

railroads, and of all these roads we deny ever having made any arrangements

74414—VOL 2—14 43
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with the manager of a railroad to put a time system on that road, all such
systems having been placed there entirely without any arrangements on our
part with the managers or high officials of the railroad.

Second. We disclaim absolutely the fact that we ever appointed any inspec-
tors. Such action would be impossible, as it is a well-known fact and merely
a part of railroad regulations, that the chief time Inspector is always selected
and appointed by the railroad officials, himself becomes an official of the rail-

road, and appoints his subinspectors at various railroad division points.

Third. The statement about our advertising the well-known engineers and
putting their pictures in the magazines Is quite correct, but we wish to em-
phasize in this connection that the use of these pictures has come after the sale

of the watches; in other words, we have never given a watch to any railroad
man or any other man in order to make use of his picture and testimonial in
our advertising. We ha\'e been advertising nationally only about three years,
and before starting this campaign of advertising we ascertained the number
of Hamilton watches in use by railroad men on the railroads of the United
States having official time inspection. Having obtained this information, we
merely used it as evidence tJiat of all the railroad men coming under official

time inspection in the United States, who by the nature of their occupation
had to depend implicitly on the accuracy of their watch, 56 per cent of these
had selected the Hamilton watch.

Fourth. I would particularly call the attention of your honorable committee
to the fact that the railroad does not specify any one particular watch, but sets

as a minimum standard certain grades of 9 or 10 difCerent makes of watches,
and the railroad employee is privileged to buy absolutely whatever make of

watch he cares to purchase, the only requirement being that it must meet the
standard as designated by the chief inspector.

Thanking you for your consideration of the above, I remain,
Kespectfully, yours,

Charles F. Mplleb,
President Hamilton Watch Co.

Judiciary Committee, House op Repkesentatives.

Gentlemen : Re bill amending Sherman Act : In presenting this protest we
are fully convinced that a serious injury will be done to the manufacturing

business of our country if the prohibition of interlocking directorates is made
a feature of the bill. We believe, in such an event, progress and enterprise in

business will be throttled and no commensurate advantage for the injury done.

We believe that in presenting our argument to you we can do no better than

state the concrete facta of our business experiences as manufacturers and indi-

cate to you the wrong and injury that the passing of this bill in this form would
be to our industries, and our experiences will be no different than that of

numerous other manufacturing enterprises which develop similar conditions in

the extension of business.

The writer is a wall-paper manufacturer, a director and president in two
manufacturing companies—Imperial Wall Paper Co., Glens Falls, N. Y., and
the William Campbell Wall Paper Co., Hackeusack, N. J. The Imperial Co.

has a capital of $500,000, of which $350,000 is issued. The Campbell Co. has a
capital of $300,000, all issued.

The manufacture of wall paper represents one of the smaller industries of

our country, where some 35 factories produce annually about 300.000,000 rolls

(8 yards to the roll) of manufactured product of a total estimated manufacturing

value from ten to twelve million dollars. It may be safely stated that there is

no other line of manufacture where the first cost is as great as in this industry.

It is an annual product, a new line brought out each year, four months of the

year occupied in sampling, and if the manufacturer is fortunate enough to

obtain a full output he will occupy seven and a half months manufacturing,

which will allow him two weeks to close down his plant for repairs. Our
industry has never been favored with a tariff protection higher than 25 per

cent, so there is no comparative printed product that has a lower tariff pro-

tection. There is no other country in the world making and marketing wall

paper on as close a productive basis as the manufacturers and dealers of the

United States, and there is no country in the world where its use is so general

;

no cottage so humble which may not afford the use of this decorative com-

modity.
Furthermore, the American wall-paper manufacturers pay their skilled labor-

ers from two to three and in some instances four times the weekly wage paid



TRUST LEGISLATION. 1741

by their European competitors. The minimum wage paid a wall-paper printer
in the United States is $24 per week to run what is called an 8-color machine,
and up to $27 per week for the operation of a 12-color machine. The minimum
wage paid a color mixer is $27 per week, and many of the more skilled earn
$28, $30, and even some as high as $35 per week, and all with a guaranty of 50
weeks' employment.
The wall-paper trade is not in a healthy or vigorous condition to-day owing

to the keen competitive conditions developed both from manufacturing and dis-

tributing standpoints. In the decade 1900-1910 there were as many manufac-
turers driven out of business either through bankruptcy, liquidation, or reor-
ganization as there are in existence to-day.
At the outset these statements may appear to be extraneous to the matter

under consideration, but I wish to impress this fact, that small business can
not stand being further fettered by the enactment of legislation that will further
throttle or hinder its progress, as will surely be the case if this Government
will pass this bill in its present suggested form, the prohbiitlon of all inter-

locking directorates.

The Imperial Wall Paper Co. was organized in 1901. The William Campbell
Wall Paper Co. was a reorganization in 1903 of the William Campbell Co., one of

the oldest wall-paper manufacturing concerns in the country, originally organized
in 1865. In the year 1908, following the panic of 1907, it was again on the
financial rocks. The heads of our organization—that is, the Imperial Co.—two
of whom were formerly representative associates of the William Campbell Co.,

purchased a controlling interest in the plant and saved the concern from cer-

tain bankruptcy. A thorough reorganization was effected. The young men
who had made good in the Imperial Co., coupled with certain associates of the
Campbell Co., were made part of the reorganization, and with the guiding
Influence of the stronger company, a rehabilitation of the Compbell Co. is being
effected.

Now, then, if this interlocking directorate bill goes through in its present
form we are not in a position to let go of this Campbell Co. without sustaining

a severe loss, which I assure you none of us can afford, and a great Injury
will possibly be done to the young associates who have staked their all in this

enterprise. We would be forced to either liquidate, to use dummy directors,

or consolidate. A consolidation scheme would be impracticable, and even if

feasible it would be approaching a business method which the country does

not desire to countenance, which would mean combination which we ourselves

do not desire as it is inimical to wall-paper success.

The wall-paper business is peculiar from this standpoint, its prosperity and
success is better assured by the individuality of its manufacture. Its produc-

tion is a development of ideas, and no two plants could successfully manu-
facture the same patterns, same designs, same ideas. Each plant, therefore,

to be successful must develop its own idea of pattern and design. Competitive

dealers do not 'desire to handle the same line of wall paper; that is, the same

patterns and designs. Hence, there is a limit to the productive sale of any

individual plant. Our two companies, therefore, are practically just as com-

petitive with each other as if owned by separate individuals. The advantage

Is in an economy of production, supplies, financing, etc.

One further argument growing out of our experience : We have a distributing

branch in Chicago, which we call the "Imperial-Campbell branch," to enable

us to distribute our wall-paper product west of Chicago to the retail trade.

Heretofore the western distribution was practically entirely in the hands of

the jobber or middle man, who alone occupied a position to purchase the product

in carload quantities. We established this distributing branch to enable us

to reach the retail trade ourselves. After operating this branch for a year,

we found that we had no legal standing in the State to do business and we
were of necessity obliged to incorporate. We have taken in the organization

there two more of our representative young men and are developing a successful

distributing industry there. Pass this interlocking directorate bill and we are

illegally organized with our present officers. The State of Illinois requires

us to be incorporated or we have no business protection there. Tour inter-

locking directorate bill will tell us that we can not legally carry on this busi-

ness if so organized ; a dilemma which should be prevented, not created.

Eespectfully submitted.
^^^^^^ ,^^^^^

President Wm. Gampiell Wall Paper Co., Backensack, N. J.,

President Imperial Wall Paper Co., Glens Falls, N. Y.



1742 IRFST LEGISLATION.

Newabk, N. J., March 20, 191^.
Hon. William HtreHES,

United States Senate, Washington, D. 0.

Deab Sib : We are very much surprised to note in the malteup of two of tlje

tentative bills introduced by the Hon. Mr. Clayton and now receiving a hearing
before the Committee on the Judiciary, that they contain measures wliich we
believe would seriously interfere withour present method of doing business,
and about which we have never heard the first word of complaint. We can
see no legitimate cause for objection by anyone to the way we conduct our
business. We refer particularly to the manner in which we makes sales and
dispose of our product. We herewith give you a brief outline of the way we
market our goods, and would ask your advice as to whether it is the Intent

of your committee or the administration to prevent us from doing business In

the manner described below. If this is their intention, it would seem to us
that it will be bound to cause a great disturbance and increased expense to us
in the marketing of our goods, perhaps compelling us to establish and maintain
our own offices and direct representatives in various parts of the world, which
it would be apparent to almost anyone, would be a procedure which would be
vastly more expensive than our present method of selling.

To briefly explain our present method, would say, in various prominent
cities scattered throughout the world we select certain representative business
houses who are willing to act as our exclusive representatives for a certain
specified territory. In times past they have voluntarily come to us and stated
that they would agree not to offer for sale any similar machine to ours without
first obtaining our consent. We have a form of agreement under which they
work, as per copy inclosed.

On one line of machines which we make we permit the agent to sell a similar
line of another make, but of a much cheaper grade, the machines which we
make being of a high-priced class.

The necessity for this exclusive agency condition became apparent to us
about 10 years or more ago. At that time it was not our custom to have
exclusive agents, but rather to accept an order from any agent. We found,
however, that this general-agency proposition was one which was very ineffi-

cient to us, so far as getting orders was concerned, and resolved itself into a
condition where the agent would sell the machine which would bring him the
most commission, regardless of whose make it was, and that, all in all, selling

machine tools in this way became a matter of juggling prices, in which the
merits of the tool were entirely lost sight of, or at least given very little

consideration. In addition to this we found that with the advance of time
and the intensive selling organization methods of some of our competitors
whose business was much larger than ours, which warranted their maintaining
direct representatives and showrooms in the various cities, our policy of accept-
ing orders from any and every dealer was very unsatisfactory from the stand-
point that we could not rely on the amount of trade or business which we
require to keep our works busy. We require to work ahead on stock, and
carry a certain amount of finished stock the year round. We, however, depend
on shipping a certain amount as it becomes finished, and this means that we
must, in the absence of having sufficient business to warrant maintaining our
representatives ind^erent parts of the country, have instead certain live and
loyal representatives who willingly volunteer to represent us exclusively in our
line of manufacture, and to that end they engage and train traveling salesmen
to become thoroughly familiar and conversant with our machines, and some-
times they become sufficiently skilled to the extent of being able to operate our
machines in a customer's factory. This training is expensive to our agents;
they, however, are willing to do it for the sake of representing us the same as
they similarly represent a dozen or more other manufacturers making another
line of machinery, but the selling method in principle is the same as we have
explained in our case.

This practice has become quite a custom among a great number of very
reliable manufacturers, which we feel is the most equitable and satisfactory
all around of any method which we have ever heard of.

The good result obtained from the exclusive agency feature is that the
agent feels that in the exclusive territory assigned to him it is their own, and
for whatever business or prestige they can create within their territory,
which either at the moment or at some future time will bring them orders,
whether the orders come to them direct or through another agent, they will
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receive the benefit of same and thus be compensated for the efforts put forth

in that exclusive territory.
You will note

, that in the agreement we have a clause to the effect that
where one agent ships into the territory of another agent he credits the agent
into whose territory the shipment is made with full commission. All of our
agents willingly agree to do this. In reality these so-called agencies have
become our personal representatives, and whatever statements they make to

a customer regarding our machine we feel obliged to live up to. In order for

them to thus represent us they visit our factory from time to time, to keep in-

formed on what we are making and how it is made, and we in turn visit their

places and call upon the trade with them. In this way a very close and inti-

mate personal acquaintanceship has come to exist. All that we have stated
thus far applies equally with reference to Europe. It has come to be that we
are closely interested in our agents' business, and our agents are equally so in

our business. This mutuality "extends to their salesmen, who, whet'ihey ap-
proach a customer, talk, so to say, as representing one master and not two or
three or half a dozen, as the case may be, serving best the one from whom
they are making the most commission. In all of our experience we have never
found a more just or equitable method of disposing of our product, which pro-
moted and maintained a spirit of loyalty mutually satisfactory to both parties,

as the plan we have outlined.
You will also note, from the blank form of agreement submitted, that we

reserve for ourselves the right to deal with a customer direct should a cus-

tomer not wish to deal with the agent. Our agents agree between themselves
what credit they should allow should another agent, by mistake or through the
condition of the geographical location of a certain manufacturer happening
to be in another agent's territory from that in which the home office or pur-
chasing agent's office would be, where the order might be placed.
We quite frequently have agents who are competing agents to our representa-

tives treat with our own representatives and order our machines; in the case
of a customer who wishes to place an order for one of our machines with an
agent not our own, and so to say not with us dii'ect, but wishing to place the
order through some dealer with whom he is on more intimate terms, possibly,

than with our own representative. We make this explanation for the reason
that we can not see how, according to the plan with which we are working,
there is the least semblance of restriction or monopoly as to trade or com-
merce, or as to how there is any semblance of the maintenance of prices

injurious to the buyer. If a certain customer wishes one of our machines, and
does not wish to treat with our representative, he can buy direct from us, or
through another agent; and then, too, there are from six to a dozen manu-
facturers making the same line of goods which we do, and it is certainly very
true, which we regret to state we sometimes experience, that a customer places

his order with one of our competitors, so that with all of our conditions we
still have ample competition.

The selling arrangement which we have we have thought in the last few
years has proven itself to be one of the nicest and most pleasant conditions

which we have ever been able to work out, a condition which was eminently
satisfactory to us as a manufacturer, to our representative as the dealer, and
to the customer as a purchaser, for by this system our representatives gradually

accumulate a corps of trained workers who advocate only the several manu-
facturers which they exclusively represent. In this way they become expert

themselves, which quite naturally proves more satisfactory to the ' manufac-
turer, the customer, and the house they represent.

As we take It, the bill, as drawn at present, will entirely upset all of this,

which, if true, we feel that if the proposed bills are passed, would oblige us

to virtually alter our selling arrangement, and we do not at the present

moment know just how. It seems almost as though we would be obliged, as

mentioned in the fore part of this letter, to resort to the expense of maintain-

ing our own individual representatives around the country, which would be

expensive for the small volume of business from some sections, as a representa-

tive does not always receive a steady volume of inquiries or orders, and yet

to get his share of orders in his territory is required to travel from place to

place to see one customer after another.

Or we might have to give up all of our agency arrangements and simply

solicit orders direct. This would also be a very expensive method, as the

average buyer nowadays wishes to see a personal representative, and imagine

what that would mean in attempting to cover a country such as ours.
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For the above reasons we can not see that our plan is in the least monopo-
listic, and trust that our fears will not be realized, and that the Judiciary
Committee will be able to follow some plan which would permit us to continue
to market our goods as we do.

We have gone into this at some length, but trust that you will be able to
read this at your leisure, sufficiently so to thoroughly familiarize yourself
with our condition and. situation better than a personal talk, but we are
willing, and we know that a great many of our friends in a similar line

would be willing to personally present the same.
We would appreciate any suggestions or advice which you may be able to

offer under the circumstances.
Yours, very truly,

GouM & Ebeehabdt,
Feed L. Ebebhabdt.

AGREEMENT.

This agreement executed in duplicate and entered into this — day of
nineteen hundred and fourteen, by and between Gould & Ebehardt, a corpora-
tion of the State of Js^ew Jersey, party of the first part, hereinafter referred to
as the manufacturer, and of , party of the second part, herein-
after referred to as the agent, witnesseth:
That whereas the manufacturer is desirous of securing representation in the

following territory for the sale of his shaping machines and automatic gear-
cutting machines and attachments, it is agreed as follows by and between the
parties hereto

:

1. Outline of territory : The agent is to have the exclusive right to sell the
shaping machines and automatic gear-cutting and gear-hobbing machines and
attachments, made by the manufacturer, in the following-named territory :

2. Push sales : The agent will diligently and vigorously push the sale of the
manufacturer's machines in the above-named territory.

3. Competing machines : The agent agrees not to offer for sale any competing
machine or machines without first obtaining the consent in writing of the
manufacturer.

4. Advertising material : The manufacturer is to supply free of cost to the
agent, in reasonable quantities, such catalogues, circulars, electrotypes, and other
advertising hiatter of like nature as the manufacturer may regularly issue.

5. Stock machines : The agent agrees that he will purchase and carry in

stock as samples at least two sizes of the shapers made by the manufacturer.
6. Terms of payment : It is agreed that the terms of settlement for all ma-

chines sold by the manufacturer to the agent are to be on a basis of 30 days'
cash (excepting where cash discount is allowed) payment from date of invoice,
which date is fixed by the date machine is ready for shipment.

7. Exclusive sale: (a) During the life of this agreement manufacturer
agrees that he will not sell in the territory above allotted to the agent as ex-

clusive, and further agrees that he will refer to the agent all inquiries received
from said exclusive territory. Should a customer positively refuse to deal
with the agent, in such an event the manufacturer will be at liberty to handle
the deal direct, and agrees to pay the agent one-half of his regular commission
on the list price of any new machines so shipped.

(6) The agent agrees to confine himself strictly to the territory as named in

the foregoing and not to accept orders for the machines or attachments for same
made by the manufacturer for shipment into territory other than his own,
whether for railroads or anyone else, except with the written consent of the
manufacturer or his authorized selling agent for such territory.

(c) The manufacturer is hereby given the right to charge up to the account
of the agent a sum equal to the regular commission on the agent's cost price
of any new machine or machines or parts of machines that the agent ships into
territory other than hereinbefore agreed to, or for any new machine or ma-
chines"(made by the manufacturer) reshipped into territory other than his own,
and is hereby instructed to pay said amount to the agent into whose territory
the machine or machines or parts of machines are installed, excepting where
there is a written agreement to the contrary between the interested agents
and a copy of said agreement has been filed with the manufacturer.

(d) In case any new machine or machines made by the manufacturer be
shipped or reshipped into the exclusive territory of the agent by the manu-
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facturer or anyone else, then the manufacturer will collect from the offending
party and pay over to the agent a sum equal to the regular commission on th«
agent's cost price on any new machine or machines so shipped. The manufac-
turer hereby assumes the payment of this amount sixty days after shipment
of the machines.

8. Change in price: To take effect at once upon receipt of notice to thnt effect.

Bona fide sales during the following ten days on quotations already out shall be
entered at the old prices. Agent shall notify manufacturer promptly^ of such
prospective sales.

9. Prices and cancellation of anfllled stock orders: It is agreed that no fur-
ther stock orders are to be accepted at the old prices after such notice. Unfilled
stock orders are to be invoiced at the new prices. As soon as possible after
change In prices the agent agrees to furnish the manufacturer a list of all

unsold machines on stock orders. In the event that said change in price is a
reduction, all unsold machines invoiced to the agent within six months prior
to said notice shall be subject to said reduction in price. Should there be any
advance in price the agent has the right to cancel any or all unfilled stock
orders. It is agreed that the termination of this contract cancels all unsold
and unfilled stock orders.

10. The manufacturer shall have the right to limit the number of machines
for which he will accept stock orders.

11. Warranty: The manufacturer warrants that the machines he supplies
will fulfill the conditions named in his literature and specifications and are
adapted for the work for which the literature and specifications recommend
them.

12. Workmanship and material : The workmanship .and material of the ma-
chines, if not as represented in the literature and specifications issued by the
manufacturer, will be made good by the manufacturer, but no allowance will

be made for any expense incurred in repairing or supplying any defective or
missing parts, unless on the written consent of the manufacturer.

13. Termination of agreement: This agreeinent shall continue in force for

one year from date, and thereafter until terminated by either party giving sixty

days' notice in writing.

It is mutually agreed that should either of the parties hereunto become in-

volved In receivership, bankruptcy, or insolvency proceedings this agreement
may be terminated at the option of the other party.

14. This agreement shall be binding on the successors or assigns of the parties

hereunto.
In witness whereof said parties have hereunto set their hands and seals the

day and year first above written.
GotJLD & Eberhardt.

Per . Date, .

Maech 23, 1914.

Hon. Henet D. Clayton,
GTiairman Committee on the Judiciary, House of Representatives.

Deae Sir : Conformably to your request that I write you relative to bill

No. 4, committee print, concerning " Holding companies," I do so.

If the purpose of the bill is to deal with the effect of stockholding where it

affects " competition," as distinguished from where it affects " trade," it seems
necessary to me to define what is meant by the words "lessen competition."

What do they mean? They do not define a rule of law, for, of course, it is not

the purpose of the bill to cover every limitation upon competition, since there

are many limitations upon competition which are beneficial and have been

so recognized by the courts for centuries, and by Congress and the States

In legislation.

The word " lessen," as applied to " competition," would cover only ques-

tions of fact ; and the courts in applying the act would only make a finding of

fact, instead of formulating a rule of law saying what the lessening of compe-

tition referred to was. It is a rule of law only that can be a guide to business.

Accordingly the word " lessen " should be defined ; and I suggest that after

the word " or," section 1, line 8, the word " unlawfully " should be inserted.

This would then cover whatever Congress has heretofore enacted on the sub-

ject or may hereafter enact on the same subject, as well as such rules as th«

courts have heretofore formulated or may hereafter declare. In short, it would

lay down a general rule. In every case then coming before the courts the court
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would have to declare the rule of law applicable to the facts, whereas without
the insertion of the word " unlawfully " the court would merely find as a fact in
each case whether or no competition was lessened without stating the rule of
law in respect thereto.
The word " unlawfully " should also be inserted after " or," in section 2,

line 6 ; after " or," in section 5, line 4, and '• unlawful " after " the," section

3, line 14.

Does the word "competition" really, however, meet the purpose of the bill?

It has many applications and suggests to my mind great uncertainty as to the
exact intention of Congress. There are many phases of competition. It will

certainly have to be construed by the courts.
Perhaps, however, the purpose of the bill is to " prohibit unlawful restraint

of trade or jnonoplies in interstate " trade, as the title reads and as is also
referred to in section 6? If so, the words "eliminate or lessen competition"
should be stricken out and the words " restrain trade " inserted. These words
would make clear the intention of Congress, for they have a clear meaning in

the law. They would cover all the cases broadly where the effect of stock-
holding is to restrain trade unlawfully or in a manner harmful to the in-

terests of the public.

These ideas are written very hurriedly, but I hope I have made clear the
changes which I think should be made.

Faithfully, yours,
Heebeet Noble.

Chicago, III., March 26, 1914.

Mr. Thad. E. Ragsdale,
408 Fifth Street NW., Washington, D. 0.

Dear Sir : I am sending you herewith a brief printed statement showing the
growth of commissions in the several States as indicated by me in my previous

testimony before the Judiciary Committee of the House.
I also transmit herewith a suggestion for an exception to be incorporated In

the interlocking directorate bill, exempting public utilities from the operation
of the statute. My suggestion is as follows

:

" Provided. This act shall not apply to corporations engaged in the operation
of public utilities other than common carriers as defined in the act to regulate

commerce approved February 4, 1887, and amendments thereof."

In addition to the above, I inclose herewith a copy of the tentative bill No.
4, by Mr. Clayton, with certain suggested amendments, which I have indicated
In brackets and in italic. I have omitted from section 5 the following words
In the second line, to wit :

" Engaged in interstate or foreign commerce."
Very truly, yours,

Bernard Flexneb.

To Prevent Unlawfttl Kesteaint of Trade or Monopolies in Interstate ob
Foreign Commerce by Corporations Through the Device of Intercobpo-
BATE Stockholding.

Be it enacted hy the Senate and House of Representatives of the United
States of America in Congress assemhled:

Section 1. That it shall be unlawful for one corporation engaged in inter-

state or foreign commerce to acquire, directly or indirectly, the whole or any
part of the stock or other share capital of another corporation engaged also la

Interstate or foreign commerce {except corporations engaged in the operation

of puWc utilities other than common carriers as defined in the act to regulate
commerce approved February 4< 1887, and amendments thereof] when the effect

of such acquisition is to eliminate or lessen competition [in such interstate or
foreign commerce] between the corporation whose stock Is so acquired and
ttie corporation making the acquisition, or to create a monopoly of any line of
trade in any area or community.

Sec. 2. That it shall be unlawful for one corporation to acquire, directly or
indirectly, the whole or any part of the stock or other share capital of two or
more corporations engaged in interstate or foreign commerce [except corpora-

tions engaged in the operation of public utilities other than common carrier*

as defined in the act to regulate commerce approved February 4, 1887, and
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amendments thereof^ when the effect of such acquisition or the use of sucli

stock by the voting or granting proxies or otherwise is to eliminate or lessen

competition [in such interstate or foreign commerce'] between such corpora^

tlons or any of them whose stock or other share capital is so acquired, or to

create a monopoly of any line of trade in any section or community.
Seo. 3. That this act shall not apply to corporations purchasing such stock

solely for investment and not using the same by voting or otherwise to bring

about or in attempting to bring about the lessening of competition.
Sec. 4. That every violation of this act shall constitute a misdemeanor pun-

ishable by a flue of not exceeding $5,000 or Imprisonment not exceeding one
year, or both such fine and imprisonment, in the discretion of the court; and
any Individual who as officer or director of a corporation or otherwise, orders,

takes action, or participates in carrying out any transaction herein forbidden
shall be held and deemed guilty of misdemeanor under this section.

Sec. 5. That nothing contained in this act shall prevent a corporation from
causing the formation of subsidiary corporations for the actual carrying on of
their lawful business or the natural and legitimate branches thereof or from
owning or holding all or any part of stock of such subsidiary corporations when
the effect of such formation is not to limit or lessen preexisting competition.

Sec. 6. That nothing contained in this act shall be held to affect or impair
any right heretofore legally acquired: Provided, That nothing in this section

shall make legal stockholding relations between corporations when and under
such circumstances such relations constitute violations of the act approved July
2, 1890, entitled "An act to protect trade and commerce against unlawful re-

straints and monopolies."

HisTOBT OF Commission Oeowth in the Sevebal States.

[Submitted to the Judiciary Committee of the House of Representatives of the United
Stares of America by Bernard Flerner.]

The present utility commissions of the vsirious States are for the most part
the outgrowth of the old railroad commissions. These commissions, weak In

the beginning, were gradually strengthened. - Scattered powers of control were
first centralized, then extended from steam railroads to common carriers of
various sorts, car companies, electric railways, street railways, and other utili-

ties. In some cases the old commission was retained and its power amplified

;

in others new commissions were created. It was very early the policy to put the
control of railroads in the hands of State commissions. On the other hand such
control as was exercised over the utilities was usually left in the hands of local

bodies. It afterwards become the policy to take away the control of such
bodies and place it in the hands of State commissions.
The first railroad commissions appeared in New England. New HampsWre

and Rhode Island each established a commission in 1844; Connecticut in 1853;
and Vermont in 1855. New York's first commission was established the same
year. A second commission was created in 1882, giving way to the present pub-
lic service commissions in 1907. Maine established a commission in 1858 ; Ohio
in 1867; and Massachusetts in 1869. All of these old commissions were weak
as compared with later commissions. They had supervision over railroads but
their duties were merely to collect information as to the condition of the roads,

their manner of operation with reference to the observance of law by the car-

rier and with reference to the safety and accommodation of the public. They
were required to report to the governor or legislature, and, in case of violation

of law, to the State official charged with its enforcement. None of these com-
missions had any power over rsites.

In the seventies a number of the States became greatly interested in the

question of transportation, and through the granger organizations, which at

that time had a large membership, took a determined stand for State and
National regulation and control of transportation companies.

One of the principles advanced by the grange was, " that all corporations are

subject to legislative control; that those created by Congress should be re-

stricted and controlled by Congress; and that those under State laws should be

subject to the control respectively of the States creating: that such legislative

control should be an express abrogation of the theory of the inalienable nature

of chartered rights; and that it should be at all times so used as to prevent

moneyed corporations from becoming engines of oppression."
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Following this agitation, a number of the States began to pass granger laws
fixing the maximum rates of transportation of freight and passengers.

During the next 20 years 27 new raiJroad commissions were established, and
of these all but 10 were strong commissions; that is, to say had power to fix

rates; and of the 10 weak commissions 5 were afterwards given jurisdiction

over rates.

Among the States establishing commissions during the period from 1870 to

1890 were : Minnesota, and Illinois, 1871 ; Michigan, 1873 ; Wisconsin, 1874

;

Missouri, 1875; California, 1876; Virginia, 1877; Iowa and South Carolina,

1878; Georgia, 1879; Kentucky, 1880; Alabama, 1881; Kansas and Tennessee,

1883; Mississippi, 1884, Colorado, Dakota Territory, and Nebraska, 1885;

Florida and Oregon, 1887 ; and North Dakota, 1889.

The passage of maximum rate laws and the control of the commissions over

railroad rates subject to such laws was the marked movement of the period

from 1870 to 1890.
During the period from 1890 to 1902 commissions were established in the

following States: Arizona, North Carolina, and Texas, 1891; Florida and Ten-
nessee, 1897; Lousiana, 1898; Arkansas, 1899; and Kansas, 1901. The first

Tennessee commission had been abolished in 1884.

The tendency of a railroad regulation during this period was to relinquish

control over rates by maximum-rate statutes and to substitute therefor complete
control by commissions. The marked tendency of the period was to increase

the powers of the commissions in this respect. Another Important tendency was
to extend the control of the commissions over technical matters, such as con-

struction, maintenance, and operation. The commissions now had not only

the power to keep themselves informed about these matters, but to require the
railroads to comply with their orders in respect thereto.

There was also during this period a tendency to regulate the railroads through
special public agencies, created in place of, or in addition to the commissions,
Buch as the Michigan Railroad and Street Crossing Board, the Kansas Charter
Board, and " Court of Visitation," and the " North Carolina Corporation Com-
mission "

; eight of these agencies were created during the period. This ac-

counts for the abolition of some of the old commissions and the reestablishment
of the Kansas Commission after the new body called the " Court of Visitation"
had been declared illegal by the courts, as an attempt to combine legislative

and judicial powers in one body. This policy was afterwards abandoned in

most States in favor of the single railroad commission.
The important subjects considered by the railway commissioners in their

annual meetings during this period were the problem of uniform reports of
statistics, uniform classification of freight, grade crossing, heating and lighting

of cars, safety devices, and uniform accounts.
In 1905 railroad commission laws were passed In Indiana, Washington, and

Wisconsin. The jurisdiction of the Washington commission extended to rail-

roads and express companies ; that of the Indiana and Washington commissions
to other common carriers and car companies. Street railways in cities were
expressly exempted from the control of the commissions. In Indiana and
Washington electric and interurban railways were also exempted. These laws
gave the commlssons full control over rates and service, and invested them
with ample powers to enforce obedience to their orders.
The period of development of the modem public service or public utility

commissions may properly be said to have begun In 1907. In some States old
railroad commissions were continued, and their jurisdiction extended to utilities

other than those which may be classified under the head of common carriers;
In others, new commissions were created and given names signifying their wider
Jurisdiction.

State control over utilities other than carriers, however, began long before
1907.

In 1885 Massachusetts established a board of gas commissioners. It was re-

quired to make annual reports on the capitalization and financial condition of
the companies and as to the quality of gas. The companies were forbidden to

dig up the streets without permission of the commission.
In 1887 the board of gas commissioners was constituted a board of gas and

electric light commissioners. Companies were required to obtain a certificate

of necessity and convenience before beginning operations.

In 1888 the commission was given power to fix the price of gas furnished
cities and towns on the application of the company and to Investigate accidents.

In 1894 the right of the commission to fix rates was extended to all electric
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light and gas companies; stock and scrip dividends were forbidden, and the
Issue of stock and bonds by gas and electric companies was required to be
approved by the commission. Telephone, telegraph, aqueduct, and water com-
panies vs'ere forbidden to Issue such securities without the approval of the
commissioner of corporations.

In 1896 the commission was given power to require the companies to remedy
impaired capital on an application to issue securities.
In 1905 New York State established a commission of gas and electricity. The

commission was given general supervision of gas and electric corporations, the
right to investigate the quality of gas, to fix the standard of illuminating power
and purity of gas, to prescribe methods of accounting, to examine into the
condition of the corporation's business, require the usual reports, summon wit-
nesses, require the production of books, etc., to Inspect meters, to approve fran-
chises and the issue of stock and bonds, and to approve the transfer of fran-
chises, and to fix minimum rates upon complaint and after notice and hearing.'
In 1903 a State corporation commission was established in Virginia with

power to require all corporations chartered under the laws of the State to
perform any duty imposed by law, including the furnishing of reports.
Aside from the jurisdiction of the commissions mentioned, such control as

existed over utilities, other than common carriers, was exerted by local legisla-

tive bodies or special local commissions.
In 1907 Wisconsin placed the public service of telephone, telegraph, heat,

light, water, and power companies under the jurisdiction of the railroad com-
mission and charged it with the enforcement of all laws relative to such sub-
jects.

During the same year New York State abolished its railroad and gas and
electric commissions, conferring the powers of each upon the public service
commissions, first and second districts. The jurisdiction of the commissioners
extended first to railroads, street railroads, common carriers, and gas and electric

corporations. The jurisdiction has since been extended to telegraph and tele-

phone companies, baggage and transfer companies, steam corporations, and
stockyards.
During the same year Georgia extended the jurisdiction of its commission to

telephone and telegraph companies, street railways, gas and electric companies.
Alabama also passed a new law Including in the jurisdiction of the commission
telegraph and telephone lines operating^in more than one city or town, but ex-
pressly exempting street and electric railways operating within the limits of a
single city. Colorado, Montana, Nebraska, Nevada, and Pennsylvania also
passed new commission laws during the same year, but did not extend jurisdic-

tion beyond utilities which might fall within the general designation of common
carriers or storage companies. Colorado expressly exempted street railways.

Of the various commissious existing under the new laws at the end of 1907,

the Wisconsin, New York, and Georgia were all what might be termed modern
commissions. The Wisconsin act, however, did not give the commission the
control of stock and bond issues as did the New York and Georgia laws. The
New York law also gave the commission power to supervise relations of the
utilities between themselves in respect to finance and organization, such as
transfer of corporate property and sale of securities.

The Nebraska commission has not since been changed, but in 1909 acts were
passed requiring telephone companies to furnish adequate service, regulating
the issue of stocks and bonds, and giving the commission control thereover and
providing for the valuation of railroad and other public-service property. In
1911 the commission was given power to fix reasonable rates for water and
irrigation purposes and in 1913 an act was passed giving the commission
power to regulate telegraph rates.

The Pennsylvania statute authorized the commission to employ experts to
value property in connection with the issuance of stocks and bonds. This
statute gave the commission power to report violation of the law to the attor-
ney general, but gave it no power to make rates.

In 1908 Oklahoma created a corporation commission. Its jurisdiction ex-
tends to all public-service corporations.

In 1909 Michigan passed a new law giving its rallrpad commission control
and supervision of the transmission and supply of electricity when generated
by power within one county of the State and delivered in the same or some
other county; but telegraph, telephone, and gas companies, street and electric

railroads in the cities were not included. In 1911 telephone, telegraph, light,
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heat, water, mechanical power, railroads, interurban railways or other car-

riers were forbidden to issue stock^ except for specified purposes and with the

consent of the. commission. Telephone companies were also put under the gen-

eral jurisdiction of the commission.
In 1909 the name of the Vermont Board of Railroad Commissioners was

changed to the " public-service commission," and the new commission ^ven
jurisdiction over gas, electric, telephone, and telegraph companies and super-

vision over stock and bond issues.

In 1910 the Maryland Public Service Commission, the Corporation Commis-
sion of New Mexico, and the Public Service Commission of South Carolina were
created. The Maryland commission has jurisdiction over railroads, street rail-

roads, common carriers, telephone and telegraph lines, gas, electric, and water
companies. In 1912 this commission was given power to approve the issue of

stocks and bonds for specified purposes. The jurisdiction of the Corporation
Commission of New Mexico does not extend to gas, electric, and water com-
panies. The South Carolina Commission was created to fix maximum rates

and charges in all cities, except those named in the act, for the supply of water,
gas, or electricity furnished to the city or its inhabitants. No commission, how-
ever, appears to have been organized under this act.

In 1911 new laws were passed by Connecticut), Kansas, New Hampshire,
New Jersey, Ohio, and Washington.

In all of these States jurisdiction was extended to utilities other than com-
mon carriers, including gas and electric companies. The California law, in

addition to the usual powers, gave the commission full control over capitaliza-

tion and intercorporate relations with power to value utility property. The
Connecticut law gave the Commission power to fix rates upon complaint, but
no control over capitalization. The Kansas commission, ia addition to the
rate-making power", was given extensive control over capitalization and re-

quired to value public utility property. The New Hampshire commission was
also given control over stock and bond issues. The New Jersey commission
was given no control over capitalization, but was invested with ample powers
over other fields, including the transfer of stock to other corporatioHS. In
1913 the commission was given control over mergers. The Ohio commission
was given control over the issuance of stocks and bonds and was authorized to
value public utility property. Municipalities are, however, given power to
establish rates for public utilities with the right of parties affected to carry
the case to the commission. The Washington commission, like that of New
Jersey, does not have control of capitalization.

In 1912 Arizona established a corporation commission and Rhode Island a
public utility commission. The jurisdiction of these commissions covers both
railroads and other public utilities, including gas and electric companies. The
Arizona law was apparently modeled on the California law of the year before!,

giving the commission control not only of rate making and service, but also
of capitalization and intercorporate relations. . The Rhode Island law does not
extend the powers of commission into these latter fields.

In 1913 new commission laws were passed in Idaho, Indiana, Illinois, Maine,
Massachusetts, Missouri, Pennsylvania, and West Virginia. In all of these States,
except Massachusetts, jurisdiction of the commissions covers public utilities

other than those coming under general designation of common carriers, in-

cluding gas and electric companies. The Illinois commission has jurisdiction
over stocks and bonds and intercoiisorate relations. In Massachusetts the
board of gas and electricity retains jurisdiction over gas and electric com-
panies. In Idaho', Pennsylvania, and West Virginia the regulatory powers of
the commissions do not extend to stocks and bond issues. The Maine law is

not yet in effect, but under the referendum will be voted on by the people this

year. The Massachusetts commission has jurisdiction over railways. Including
electric railroads and steamships, express and car service and telegraph and
telephone business, the jurisdiction of the latter cornpanies being taken away
from the highway commissions. The commission has power to value property
and regulate the securities of the corporations under its control.

Of the important powers exercised by the modern commissions, it has been
seen those relating to service and observance of law date from the organiza-
tions of the first commissions; that those relating to rates and rate making
go back to the seventies.

Commission control of capitalization antedates the period of 1907, which
marks the beginning of the swift development of public-utility control. States
exercising such control were New York, 1889 ; Texas, 1893 ; and Massachusetts,
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1894. Since 1907 tlie tendency has been to extend such control, a large number
of States having vested their commissions with extensive power over this field.
The valuation of corporation property, other than for purposes of taxation,

also antedates the modern commissions. Texas was the first State to value Its
railroads. This was in pursuance of a statute passed in 1893. The Supreme
Court decision in Smyth v. Ames (169 U. S., 466), emphasizing the doctrine of
fair value of property uses for the convenience of the public as a basis for rate
making, was decided in 1898. Since then specific statutory power to value public-
utility property has been given in a number of States, although such power is
exercised by commissions even In the absence of statutory command.
The provisions of the utility law designed to give the commission control of

the field by regulating the purchase and sale of securities, consolidations, and
reorganization is a product of the last stage of commission growth. None of
these statutes go further back than the Massachusetts law of 1906. The present
tendency is to give the commission ample powers over intercorporate relations.

In a number of States, municipalities have been given the right to acquire the
property of gas, electric, and water utilities by condemnation. In 1899 Colorado
provided that all franchises for such utilities should be thereafter granted or
renewed with the understanding that the municipality should have the right
to purchase at the actual cash value if they desired.

In 1902 Massachusetts gave municipalities this right to purchase, and in 1907
Wisconsin provided for an intermediate permit giving municipalities the right
to take over such properties upon paying just compensation therefor, to be de-
termined by the commission. This policy has also been embodied in the Indiana
statutes of 1913.
These have been the principal developments of the law with reference to the

commission control of utilities during the period beginning with 1907.

United Shoe Machinery Co.,
Boston, Mass., March 21, 1914.

Hon. Henby D. Clayton,
Chairman Committee on the Judiciary,

House of Representatives, Washington, D. C.

Dear Sie : On February 16 Mr. Louis D. Brandeis appeared before your com-
mittee In advocacy of legislation supplementary to the Sherman antitrust law,
and made certain statements concerning the United Shoe Machinery Co.
His posing as a public- spirited citizen should not blind you to the fact that he

has recently been and for all we know now is counsel for a small group of
men who have been attacking the United Shoe Machinery Co., and his oblique
references to that company, to illustrate his points, illustrate still better the
sinister purpose of his remarks.
Among other things he urged the adoption of section 16 of the so-called Lenr

root bill which he explained " was suggested by a set of facts resulting from
the Shoe Machinery situation, but by no means peculiar to it." He named no
other company to which the provision would apply, and the proposed section
is substantially Identical with that which he urged upon your committee two
years ago when he appeared before you as the counsel of the Shoe Manufac-
turers' Alliance. It is reasonable to suppose, therefore, that the legislation he
now proposes is aimed at the United Shoe Machinery Co. alone. The com-
mittee will, of course, decide for itself as to the wisdom of enacting a law of
universal application in order to reach a particular case, assuming the facts
in that case to have been truthfully presented, and I have no Intention of
touching upon the merits, of Mr. Brandets's proposal; but In the course of his
argument he made certain statements about our company which are not true,

and as these statements have now found a' place in the printed report, I am
writing you this letter so that the committee may have an opportunity to set

the official record straight. If no correction were at hand, the very audacity
of the statements might naturally lead you to believe that Mr. Brandeis's word
could be relied upon ; for many members of the committee know that for a long
time he was intimately connected with our company as director and counsel

and that he thus had ample opportunity to become conversant with our methods.

Sou might also assume that he could speak with authority in discussing the

leases which he helped to draw, and which he has advised are legally valid and
ethically right, although he now tells you they will be held invalid by the courts,

and asks you to legislate against the effect of them.
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On page 654 of the published hearings, Mr. Brandels says

:

" No other machines are In existence and they can not be brought Into ex-
istence quickly."
This statement is absolutely untrue. Not to speak of the large and well-

equipped foreign manufacturers whose capacity to supply all lines of shoe ma.
chinery is proved by their cntalogues put in evidence in the pending suit in
Boston, and who, now that the duty on shoe machinery Is abolished, can flood

this country with machinery, there are—and for years have been—machinery
makers in the United States who stand ready to supply any factory desiring
equipment. Since the organization of the United Shoe Machinery Co. several
hundred new shoe factories have been started in the United States, no one of
which was under any obligation whatever to the company. If any substantial
number of these new factories had at any time desired to secure an equipment
that was not furnished by the United Shoe JIachinery Co. the other manufac-
turers of shoe machinery could easily have responded by Increasing their out-

put so as to meet the demand ; but manufacturers have preferred the machinery
of the United Sho"B Machinery Co., because they have regarded it as the best
and the terms upon which they could get it as reasonable and proper, and be-
cause they have wanted to secure the service which goes with our machines.

If new factories had desired other machinery than that of the United Shoe
Machinery Co. and had secured any advantage by so doing, factories already
established would have followed their lead in securing outside machinery.
On page 655, line 31, Mr. Brandels says:
"His (Plant's) business Is to-day running on the machines which his people

constructed. That business, although three-fifths of it is owned by the United
Shoe Machinery Co., is running to-day because it is being run on the Plant
machines."
This statement is also untrue. The Plant factory is running to-day under the

management of the men who managed its several departments when he owned
It and who now have an option on the purchase of the stock interest held by
the United Shoe Machinery Co. They have replaced all the most important
Plant machines with machines of the United Shoe Machinery Co., which they
use on precisely the same terms as other- manufacturers, and they have testi-
fied that they have done so because Plant's machines were not so good as the
United Co.'s

On page 659, near the bottom of the page, Mr. Brandeis says

:

"Anybody to-day could get a welter or a stitcher which would do his work
perfectly well. Anybody could get a slugger or any of these other machines,
like nailers and various other machines of that kind.

" But they have not been in a position where they could go out and get one
of these machines without running the risk of losing a large number."
The shoe manufacturers in the United States who lease our machines are

about 1.000 in number. It has been shown in the testimony before the Federal
court that manufacturers may have machines of our lasting, metallic, heeling,
and Goodyear departments on Independent lease, not tied in any way to any
other machine, and practically every manufacturer has other machines obtained
either from the United Co. or elsewhere not tied.

Mr. Brandeis's remarks on this and other occasions have given the committee
to understand, and the committee seems to assume, that the United Co. has a
monopoly of all shoe machinery. (See his remarks, p. 654.)
As a matter of record the counsel for the United States, on December 3, 1913,

abandoned such a claim, and in open court said

:

" The only thing we contend for is that they have monopolized machinery
designed and adapted for use In the manufacture and attaching—preparation
and attaching bottoms to the uppers of shoes; the clicking machine and the
eyeletting machine."
Of this change of position Judge Brown, of the court hearing the case brought

by the United States against the company, said:
"There Is very substantial difference- between the allegation that they in-

tended to monopolize the shoe-machinery business and the charge that they
Intended to monopolize machinery related to a particular part of the manu-
facture, to wit, the bottoming of shoes. It is about as different a case as can
be imagined. It Is the difference between a monopolist and a specialist."

I know that you do not wish to be burdened with a discussion of the shoe-
machinery situation, such as was Inflicted upon you two years ago; and I am
not going to enlarge upon the subject any more than may be necessary to pre-
vent misrepresentation In the record. But I should like to say, in reply to the
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question asked by Mr. Webb, on page 659, and repeated by him on page 660,
that there has never been a time when our company compelled or expected
any manufacturer to use an unpatented machine as a condition of leasing a
patented machine. In reply to the suggestion of Mr. Volstead, on page 663,
that the United Shoe Machinery Co. refuses to sell to anyone who buys a
machine from anyone else, let me say that we are glad to sell any one of the
machines we make for sale to any shoe manufacturer who wants it and can
pay for it; and that there is probably not a shoe manufacturer in the United
States, leasing any of our machines, who does not use side by side with our
machines some machines bought or leased from our competitors. All this has
been brought out clearly in the suit which is now pending in the Federal court,
and much of it was testified to by shoe manufacturers before your committee
two years ago.

If it were fair to trespass on your patience I should be glad to go further in
analyzing Mr. Brandeis's statements, and of course we are ready at any time
to supply you with any facts you may care to have. The shoe-machinery
business is exceedingly technical and complicated; and members of your com-
mittee, absorbed as they are in the study of many important questions, may
not be able to devote much time to its consideration ; but Mr. Brandeis has had
exceptional opportunities to familiarize himself with it through acting both
as counsel for our company and as counsel for our opponents, and if in volun-
teering to enlighten the committee he imparts to it untruthful information, it

is for the committee to judge whether he misrepresents intentionally or is

merely careless of his facts.

Yours, very truly,

L. A. Cooi.iDGE, Treasurer.





COMMITTEE ON THE JUDICIARY.

House of Repbesentatives.

sixty-thibd congeess.

HENRY D. CLAYTON, Alabama, Chairman.

EDWIN Y. WEBB, North Carolina.

CHARLES C. CAELIN, Virginia.

JOHN C. FLOYD, Arkansas.
ROBERT Y. THOMAS, Ju., Kentucky.
H. GARLAND DUPEfi, Louisiana.

WALTER I. MCCOY, New Jersey.

DANIEL J. McGILLICDDDY, Maine.
JACK BEALL, Texas.
JOSEPH TAGGART, Kansas.
LOUIS FITZHENEY, Illinois.

JOHN F. CAEEW, New York.

JOHN B. PETERSON, Indiana.

JOHN J. MITCHELL, Massachuetts.

ANDREW J. VOLSTEAD, Minnesota.

JOHN M. NELSON, Wisconsin.

DICK T. MORGAN, Oklahoma.
HENRY G. DANFORTH, New York.

LEONIDAS C. DYER, Missouri.

GEORGE S. GRAHAM, Pennsylvania.

WALTER M. CHANDLER, New York.

J. J. Speight, Clerk.

TEUST LEGISLATION.

Serial 7, Part 35.

Committee on the Judiciary,
House of Representatives,

Monday, April 6, WH.
The committee this day met, Hon. Henry ,D. Clayton (chairman)

presiding.

The Chairman. Gentlemen of the committee, Representative VoU*
mer a few days ago asked that Mr. Edward C. Roberts, one of his
constituents, be accorded a hearing by this committee in regard to
the trust bills pending before this committee. I told Mr. VoUmei'
that the committee had practically decided not to have any more
hearings on those bills, but in as much as his constituent, Mr. Robertsi,

and his business have been referred to by another gentleman, who has
been heard by the committee, I thought the committee would be will-

ing to hear Mr. Roberts to-day. Besides, Mr. Roberts is here and he
desires to give his views to the committee. He desires also to criti-

cize an amendment to one of the bills which was suggested by a
gentleman who appeared before the committee, and he will disclose

that matter fully in the statement he will make to the committee.

I now introduce to you, gentlemen of the committee, Mr. Edward
C. Roberts, of Davenport, Iowa, and we will be glad to hear from him
at this time.
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STATEMENT OF ME. EDWARD C. ROBERTS, PRESIDENT OF THE
GORDON-VAN TINE CO., DAVENPORT, IOWA.

Mr. Egberts. Mr. Chairman and gentlemen of the committee, on
March 10 last, Mr. L. K. Putnam, of Fayetteville, Ark., appeared
before you and made certain statements about the firm which I rep-
resent, which is the Gordon-Van Tine Co., of Davenport, Iowa,
which statements are not in accordance with the facts. Mr. Putnam,
also as the representative of the Retail Lumber Dealers' Association,
proposed an amendment to section 9 of tentative bill No. 1, and if it

were not for that amendment which he proposed, I would not be
here, because the statements that he made about our concern we
would pass by and disregard.

But I am here to try to explain to the committee that the amend-
^nent proposed by the Retail Lumber Dealers' Association through
Mr. Putnam, while very innocent looking on its face, is in our judg-
laent very sinister.

I desire to present what I have to say to you, gentlemen of the
committee, in as intelligent a way as possible and as briefly as possi-

ble. In order to present intelligently our objections to this amend-
ment to which I have referred, it will be necessary for me to briefly

give you a little bit of business history, and I will make it as brief

as possible.

I desire to say, first, that the owners of this firm have been in

business in Davenport, Iowa, for 49 years, always having an honor-

able name throughout the Middle West. About eight years ago we
eeased selling to retail lumber dealers and began selling direct to

the consumer through the media of advertising and catalogues. It

has proven very successful, and our fides contain many thousand let-

ters complimenting us on our upright methods, our exceptionally

high grades, and our efficient service. Our decision to sell direct

came about because marketing our goods through retail lumber
dealers became unprofitable.

The retail lumber business throughout the Middle West was con-

trolled by great " line-yard " companies, each company owning a

large number of retail yards, reaching as high, in some instances, as

100 yards to one firm. The headquarters of these firms were centered
in Minneapolis, Kansas City, Chicago, and other large cities, and
their power became tremendous. They purchased in large quantities

and on an exceedingly low basis. On the other hand, they obtained
from the consumer excepti-onally high prices, dominating the field

absolutely and annihilating swiftly any independent competitor who
dared to come into their territory.

The manner in which these " line-yard " companies controlled

trade and how competition was crushed is intensely interesting, and
I can briefly state it to the committee if it is desired ; otherwise I

will proceed.

Mr. FitzHenrt. Do you think it is pertinent to the proposition?
Mr. Roberts. If you decide it is pertinent later I will be very glad

to give it to you.

A manufacturer who sold to any person *iot a retail lumber dealer

was blacklisted by the retail lumbermen's associations. His offense

was overlooked, provided he sent to the retail lumberman nearest by
a sum equal to 10 per cent of the sale. This was in the nature of a
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fine or penalty. Manufacturers soliciting the trade of retailers were
expected—yea, practically compelled—to become honorary members
of the retailers' association, agreeing, of course, to sell no one but
" recognized " lumber dealers.

This system became more intolerable each year, and manufacturers
chafed under the yoke of the retailers' combines, but no manufacturer
seemed to dare fight it. The system was the more galling because a

large percentage of retailers made it a practice to purchase from us
and other firms like us No. 2 grade doors and sell them to their

customers for No. 1 grade. Likewise they would purchase windows
glazed with single-strength glass and sell them to consumers for

double-strength glass. I have personally seen hundreds of letters

ftom retail lumbermen ordering such second-grade materials and
asking tis to brand them No. 1 grade, which I can emphatically say
we never did. You can imagilie the state of affairs was very ex-

asperating.

After we started selling direct to the consumer, we wondered why
there was such a big increase in the proportion of orders for No. 1

material. There was not any change in the proportion demanded
by the public, but the explanation was that we were getting our orders

direct from the public.

Mr. Carlin. When you say you were blacklisted, do you mean your
name was put on the black list ? I imderstood that they did not pub-
lish a black list.

Mr. EoBEHTS. They published in the trade journals the name of any
manufacturer who sold his goods to other than a retail lumber dealer.

Mr. Carlin. But they did not publish the names of those who did ?

Mr. Roberts. Yes ; in this way : That only the names of those who
stuck to the rules were published as associate or honorary members of

the retail lumber organization. If your name was not in that

book
The Chairman (interposing). They published, then, what was

sometimes called a white list, and you contend that your name, not
being on the white list, you were in that way put on the blaok list ?

Mr. Roberts. I used the word black list in the commonly accepted
sense, that you were held by the retailers' combine as being a kind of
black sheep. You were held not to be fit to sell to the members of
the association, because you had sold to some one who was not a

recognized dealer.

Mr. Carlin. Then you say they did not publish a black list, but
they did publish a list of names of men with whom they thought it

was improper to deal. They deny that they ever published a black
list, but, of course, the publication of such a list is, in effect, a publi-
cation of a black list.

Mr. FitzHenry. They did publish a list of the wholesale dealers
who were engaged in the retail business, directly or indirectly, did
they not ?

Mr. Roberts. They published a list of manufacturers—I think they
call it the white list.

Mr. Carlin. Then you are mistaken in saying they published a

blacklist?
Mr. Roberts. I did not make exactly that statement. I said a

manufacturer who sold to any person not a retail lumber dealer was
blacklisted by the retail lumbermen's association.
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Mr. Caelin. They deny they have a black list.

Mr. Taggabt. Did they publish the name of a man or a firm who
sold to anybody except a retail lumber dealer?

Mr. Egberts. Yes. Many things they have said have been dis-

proven in the United States courts.

The Chairman. I understand that the name of every manufacturer

of lumber who sold direct to the consumer—his name was withheld

from the white list—and that, in effect, was a black list, because the

name was not in the list of manufacturers whom the members of the

association should patronize.

Mr. Egberts. That is the idea.

The Chairman. I think the committee understands that.

Mr. Egberts. As I was saying, I have, personally, seen hundreds of

letters from retail lumbermen ordering such second-grade materials

and asking us to brand them No. 1 grade, which I can emphatically

say we never did. You can imagine that state of affairs was very
exasperating.

I have refused orders, when I was traveling on the road, from
retail lumber dealers for the simple reason that my firm would not

misbrand goods. This was one of the things that drove us to selling

direct to the consumer.
Knowing that the consumer was fearfully overcharged for building

materials and that the marketing of our products to the retail lumber
dealer was proving less remunerative every year, we decided to cut

loose and sell our products direct to the buUder, the home owner, the

consumer, the actual user.

This naturally aroused the ire and the hatred of the retail lumber
combines, and for eight years we have been subjected to a most grill-

ing and cruel persecution. They have not hesitated to misrepresent

us and slander us whenever opportunity offered. Logically seeing if

we were successful others would follow suit, the campaign waged
against us has been almost fanatical in its intensity, which I will

refer to later.

The remarks of Mr. L. E. Putnam before your committee on March
10 last covered two or three subjects, the most important one to us

being the objectionable amendment which his association proposes.

Before coming to that, however, in justice to our own good name we
desire to correct the erroneous impression given the committee with
regard to our advertising and the quality of our goods.

The gentleman expressed his annoyance at our advertisement in

the Saturday Evening Post in 1912, wherein we advertised a " strong

door" for 77 cents. He went on to explain the effect of the adver-

tisement on the people of his community.
I will not take up the time of the committee, unless you desire it,

with reference to this particular door, but I will only state that it is

an article which, if used in the right place and where it belongs, is

all right and worth the money asked for it. It is technically known
as D grade, and is described and priced as such in our general cata-

logue, from which customers make their selections and purchases. Cus-
tomers do not buy direct from the advertisements, the object of the

advertisment being to stimulate the reader's interest and get him to

send for our catalogue, in which our goods are fully described and
illustrated. The State of Arkansas, from which the gentleman comes,
is one of the greatest consumers of D-grade doors in this country.
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and there is little doubt but what he has the same in stock in his

own place of business.

One fact is certain, that we sell these doors for just what they
are, which I fear retail lumbermen do not always do. In fact, when
I traveled on the road I knew retail lumbermen to order these doors
already painted and varnished, so as to cover defects, and sell them
to undiscerning farmers as No. 1 quality.

The picture drawn by the gentleman of the effect of the advertise-

ment on the retail trade of his community is, in our judgment, alto-

gether fanciful and greatly overdrawn and intended to prejudice
your committee rather than to state the actual facts.

The gentleman stated that he corresponded with the publishers
of the Saturday Evening Post, telling them that our advertisement
was a misrepresentation. The gentleman also stated that the said ad-
vertisement had never reappeared in the Saturday Evening Post,
giving the ^impression, I fear, that the Curtis Publishing Co. had cut
us out and turned our advertising down.
As we are continually freshening and changing our copy, it is diffi-

cult to say whether this particular advertisement has ever reappeared
in the Post, but our advertisements have appeared in that publication
many times since the date referred to—that is, 1912.

The Curtis Publishing Co. is an exceedingly high grade firm, and
only accepts advertising which it knows to be first class. Now, had
the gentleman who appeared before your committee desired to ac-

quaint you with all the facts in the matter, he would and should have
submitted to you the correspondence between himself and the Curtis
Publishing Co., as he has given you a wholly incorrect impression
of the attitude of this publishing company toward our firm. We have
been furnished from time to time, through our advertising agents,

with copies of replies made to Mr. Putnam by the Curtis Publishing
Co., to which they felt we were entitled. These letters are not very
long, and as they are very vital in this matter I desire to read them to

the committee at this time.

The first one I desire to read to the committee is dated May 14,

1912. The letter says:
May 14, 1912.

Mr. L. R. Putnam,
The Northwest Arkansas Lnmber Co., Fayetteville, Ark.

Dear Sir : We are in receipt of your favor of May 11 in regard to the Gordon-
Van Tine advertising and tliank you for tlie spirit of fairness in whicli your
letter is written. We also note with pleasure that your previous complaint was
sent without the knowledge of anyone else. The fact that we have received
similar complaints from other people was doubtless a coincidence.

In regard to the question of censorship of advertising copy, would say we
believe, without fear of justifiable contradiction, that there is no publishing

company which exerts a more rigid censorship of its advertising than the Curtis

Publishing Co., nor one that is doing more to protect its readers from specious

and fraudulent claims of mail-order advertising.

However, we are only human, and It may be that sometimes misstatements
will creep into copy without our knowledge. Some of these statements involve

technical Information which is only known to pebple in the same line of busi-

ness. We have also found that in most cases the people with whom we are

doing business do not intentionally mean to deceive or exaggerate, and are

usually amenable to any suggestions which we make that are prompted by a

spirit of fairness to all parties concerned.

We are not aware that there is any legitimate objection to the fact that some

of the goods sold by the Gordon-Van Tine Co. are stock goods any more than

there would be to such goods being sold by a retail dealer.
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I do not understand that they claim that all their goods are made to order,

or even a large part of them.
If there is any specific statement in their copy to which legitimate exception

can be taken, we will always be glad to have you call our attention to it, and

see that it is eliminated if the claim is well founded.

With cordial regards, we remain, yours, very truly,

The Cuetis Publishing Co.,

Wm. Boyd, Western Manager.

There is another letter, also addressed to the same Mr. Putnam,

under date of May 21, 1912, and also signed by Mr. Wm. Boyd,

western manager of the Curtis Publishing Co. That letter says

:

May 21, 1912.

Mr. L. R. Putnam,
Ttie Northwest Arkansas Lumber Co..

FayetteviUe, Ark.

Dear Sir : We are in receipt of your favor of May 18, which we have read

with a good deal of care.

Tou are mistaken in saying that the Gordon-Yan Tine Co. is the only mail-

order advertiser appearing in our paper. As a matter of fact we carry quite a

few mail-order accounts, although in the aggregate they represent only a very

small portion of the total volume of our business.

We could not exclude the Gordon-Van Tine advertising on the basis that it

Is a mail-order proposition, as mail-order advertising has its legitimate side

quite as much as any other class of business.

We have had a great deal of correspondence with these people in reference

to their advertising, and they have practically followed every suggestion we
have made to them. In fact. I think you will find that in their advertising

they have modified their claim to save the consumer from 25 to 50 per cent,

and they have cut out everything that reflects directly or indirectly on the

retailer; so that their proposition resolves Itself to a case of ordinary com-
petition.

The consumer can submit his list of requirements to his local dealer and to

Gordon-Van Tine, and then place the order wherever he can do so to the best

advantage. In some cases, naturally, the local dealer will get the benefit of

such a comparison, especially when freight, delay, and the diflSculty of dealing

with an out-of-town factory are considered.

You mentioned the fact that the door advertised at 75 cents Is of poor
quality. I can not think that any intelligent person would expect to get very
much of a door for that price.

The simple fact is, as we understand it, that Gordon-Van Tine guarantee
all of their products to be exactly as represented or they will refund the
money to any dissatisfied customer. This is about all that we can expect any
advertiser to do.

We have never had a complaint that they have failed to do this, and If we
should have such a complaint we would require them to make good on the
proposition or we would be compelled to refuse their advertising in the future.
The only complaints we have received are from dealers. We have always care-
fully considered these complaints, and when suggestions have been made
which have required modification in the Gordon-Van Tine advertising, and
we have insisted on such changes, they have always been followed.
We see no way in which the consumer can possibly be wrong or deceived In

dealing with this house, and hardly feel justified under the circumstances In
refusing their advertising on the facts submitted.

If there are any specific statements made by the Gordon-Van Tine Co.
which you consider false or misleading, or if you can point out any way in
which a consumer could be injured or mislead we would be very glad to con-
sider such suggestions on their merit

Xours, very truly,

(Signed) The Gubtis Publishing Co.,

Wm Boyd, Western Manager.

Then there is one more letter, which is very short, under date of
January 30, 1914—^this year. It is also addressed to Mr. Putnam,
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and is signed by Mr. Boyd, the western nianager of the Curtis Pub-
Eshing Co. This letter says:

January 30, 1914.
Mr. R. L. Putnam,

Secretary and Manager Northtvest Arkansas Lumber Go.,

Fayetteville, Ark.

Deab Sir : Replying to J^our favor of January 21, would say that neither your
correspondence with us during April and May, 1912, nor that received from h
number of other lumber dealers about the same time, of similar tenor and effect,

ha:d anything to do with our attitude toward the Gordon Van Tine Co.
Our position toward that company is the same now as it was before, and w^

continue to execute their advertising on the same basis as that of every adver-
tiser in our publications.
This basis was fully explained in our correspondence at the time referred to.

While we are always glad to give careful consideration to every sincere aijd,

reasonable suggestion from our readers, any attempt at concerted action, for
selfish reasons, to discredit an advertiser, must necessarily defeat itself.

Very truly, yours,
The CtTETis Publishing Co.,

By William Botd, Western Manager.

I sincerely trust that these straightforward statements from the
Curtis Publishing Co. will suffice in themselves to place us in the true
light before this committee.
The gentleman stated to the committee that there should be some

form or Government censorship of advertising, or, at least, intimated
that was his thought.
Nothing would please us more than some method of Government

censorship of advertising, if the same could be made practical and
workable. We have nothing to fear, but everything to gain, from
such a censorship. There are firms engaged in every line of business
whose advertising is untruthful and unethical; and nothing would
please us more than to see it eliminated from the mails. Whether
this can be done in a practical manner or not without becoming an
abuse in itself is something for our lawmakers to decide.

My principal reason for appearing before you this morning is to

oppose the adoption of an amendment to section 9 of tentative bill

No. 1, which the gentleman appearing before your committee favored.

I will read you the proposed amendment as it was suggested by him

:

And provided further, That it shall not be deemed an attempt to monopolize
or to restrain commerce among the several States to disseminate, through trade
asfsociations or otherwise, truthful information as to the methods, practices, or
policies of persons, firms, or corporations engaged in commerce .imong the sev-

eral States or with foreign nations.

This is a yery innocent-looking amendment, but is proposed, we
believe, from the most sinister motives. You understand this amend-
ment was proposed by Mr. Putnam, as the emissary of the Eetail

Lumber Dealers' Association, representing a great many thousand
retail lumber dealers.

Mr. Caelin. Do you approve of the section as it stands, without
this amendment?
Mr. Egberts. As far as—I do not disapprove of anything in that

bill which I have read. This amendment is the thing which we are

solicitous about.

Mr. Caelin. I am referring to section 9 of the tentative Clayton

bill No. 1. Do you approve of that section?

Mr. Egberts. I have read that, and I see no objection in it, as far

as we are concerned, sir.
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In order to disseminate information, it must first be collected, and,
under the guise of " collecting information," we have been subjected
to the most grilling, cruel, and unethical persecution ever endured by
nn American firm, which I have already referred to. These vicious

methods were fully brought out in the cases which the United States
Government brought against the Retail Lumber Dealers' Associa-
tions, and which is a matter of record in the Federal courts.

The utmost efforts were put forth by the Retail Lumber Associa-
tions to wreck our business, and a "little black book" was pub-
lished, informing and instructing retail lumbermen how to proceed

to " collect information " about us and our prices.

I have a copy of the text of the " little black book " given me by
the Department of Justice, and appropriately bound in yellow.

This is an exact copy of petitioner's Exhibit No. 162, in the case of

the United States v. Willard G. HoUis et al. This " little black book "

was introduced by the Department of Justice as evidence in the case

of the United States v. Willis G. HoUis et al., in equity No. 1079,

suit filed in the Federal court at Minneapolis, Fourth Division of

the District of Minnesota. In the records of that court the "little

black book " is known as petitioner's Exhibit No. 162.

Mr. Carlin. That seems to be a little yellow book.

Mr. Roberts. Very appropriately bound in yellow, I think.

I want to read this to the committee. This forms a little chapter

in American industrial history which is very dreadful, we think.

Evidence has been introduced by the Department of Justice proving
that this little book was ordered printed by the secretary of the
Northwestern Retail Lumber Dealers' Association. It is the work
of their hands. At the beginning of this " little black book " it says

that these are suggestions for meeting mail-order house competition,

compiled from ideas offered at various conventions. This little

black book says

:

IMFORTANT.

(Suggestions for meeting mail-order house competition compiled from ideas
offered 'at various conventions.)

It is beyond doubt tliat the greatest menace to the lumber business to-day is

the competition of the mail-order house which has wrought such havoc in the
ranks of the small merchants throughout the country.

Although a vigorous effort toward meeting the competition of such concerns
Is of vital importance, it is believed that at the present time Gordon-Van Tine
& Co., otherwise the U. N. Roberts Co., of Davenport, Iowa, is the most formid-
able competitor of the retail lumber dealer, not only because of their own
activity, but because of the probable result of their success, i£ they succeed,

upon all other manufacturers of mlUwork.
In order to successfully compete with them, it is necesary for every dealer

to keep in close touch with them and know what prices they are quoting to his
customers. To accomplish this the following line of action should be persist-

ently, faithfully, and systematically carried out.

Oet prices and catalogues.—Secure from Gordon-Van Tine & Co. at least two
catalogues per week, using your name and also that of other members of your
family, employees, friendly contractors, and merchants, with their permission,
but never use a fictitious name. By using care each name will answer for five

communications.
1. Send for catalogue in respond to ad.

2. Send list of material for estimate.

3. Send letter asking questions requiring special reply, remembering that all

your letters will be answered by printed replies if the labor of writing a
special reply can be avoided.

4. Send for samples of roofing.
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5. Send for paint-color card.
N. B.—Be sure to answer all question cards and leave the correspondence

under each name In such shape that it can be renewed at a later period.

Don't fall to change names frequently.

Mr. Roberts. Is this America?

Order something.—Send in one or two small orders during the season, for
two reasons: First, so as to have a sample of their goods to- show your
customers. Second, so as to keep a name on their buyers' list, to which they
send all of their "good things." Also send an order occasionally without the
money to see if they stick to the cash basis.

Visit depots.—Make a practice of visiting the depots each day to see if any
shipments arrive from catalogue houses, being particular to note the party's
name and the kind of goods received. With this information, the recipient
of the goods should be seen and have demonstrated to him' that the local
dealer would have sold him the goods, and will in the future sell him on the
same terms as the catalogue house.
Meet the price.—^When you get a catalogue, study it. Then make your prices

on the same items and on the same terms, low enough to get the business and
you can better afCord to do it now to keep' your business than you can later
to get it back.

Advertise.—When you make up your mind to meet the price, let the people
know it. They can't find it out unless you tell them', and they may send
their orders elsewhere supposing *you are still a " mossback." Don't let your
local newspaper man depend upon outside advertising for his living. He will

be hostile to you if you do and will not help you in a campaign of education,
in which you should join with other merchants.
Campaign of education.—Study and learn all of the arguments in favor of

home buying and against mail-order houses. Make yourself a committee of
one to organize your town into battle array against the encroachments of
these great monopolies.

Btock sizes.—Insist upon your trade using stock sizes. Tou can not compete
with a mall-order house and sell odd-size material any more than you can
compete vnth a concern that sells for cash by granting six months or a year's
credit. Better push than be pushed.
Buy in carloads.—There is only one way to buy cheap and that is in car-

loads. Join with your neighboring dealers and buy carloads of stock sizes and
divide them. Othervrise you can not compete with Gordon-Van Tine & Co.
prices.

Act on information.—When any valuable information reaches you act on it.

Remember, Information costs money and you don't get what you pay for unless

you use it. Wake up and put some ginger into your neighbor also.

Others.—Get at least one catalogue or price list per week and send in one
estimate per week to the following:
Millwork only : Chicago Mill Work & Supply Co., Chicago, 111. ; Sears, Roe-

.buck & Co., Chicago, 111.; Montgomery Ward & Co., Chicago, 111.; Schaller-

Hoerr & Co., Chicago, 111. : Waterman-Hunter Co., Minneapolis, Minn.
Lumber and millwork : Geo. Green Lumber Co., Chicago, 111. ; John Sprye

Lumber Co., Chicago', 111. ; Chandler Lumber Co., Chicago, 111. ; Street, Chatfield &
Co., Chicago, 111.; White River Lumber Co., Chicago, 111.; Chicago & Riverdale
Lumber Co., Chicago, 111. ; Chicago House Wrecking Co., Chicago, 111. ; South
Side Lumber Co., Chicago, 111.

Report.—Make special report on inclosed blank and remember that it means
serious loss to you if you don't keep persistently at this defense of your busi-

ness existence.

Mr. Egberts. Evidence was furnished by the Department or

Justice in the Federal courts to show that the printing of this little

black book was ordered and paid for by Mr. Hollis, secretary of

the Northwestern Retail Lumber Dealers' Association. Its text was
copied in the trade journals and mouthpieces of these associations.

Compiled by legal talent of the highest order, it informed members
of the Retail Lumber Associations how to wage Avar against us and
undermine our business, but for each suggestion given gave seemingly

good legal reasons for the same. The reasons, "however, have no<i
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stood the test very well in Federal courts, as I will explain to the
committee later on, if the gentlemen desire to hear it.

The warfare waged against us by members of retail' lumber asso-

ciations became almost fanatical in its intensity. I desire to submit
to you now in a condensed form some of the evil practices indulged
in by these people.

Every association member was urged to write or send for a copy
of our expensive catalogue, not with the intention of buying, but to

cost us expense. One large firm owning a great many yards offered

a prize of $100 to the retail yard manager who would collect the
greatest number of Gordon-Van Tine Co. catalogue covers. One
dealer was said to have 600.

Mr. Caelin. What did that catalogue cost you ?

Mr. Roberts. At that time it cost us about 25 cents. We have sent

copies of our catalogue to your committee, and you can see for your-
selves how expensive it is.

Retail lumbermen rarely used their own names in writing us,

but instead they used the name of an employee or the name of a
friend, or a fictitious name ; any way t» get the catalogue. We have
received as many as 25 requests from one town in one day in the
same handwriting, signed by seemingly different persons, asking for

our catalogue. The practice became so widespread that they ran our
mail up to 5,000 letters per day from a normal mail of 500 or
600 letters a day. You can easily see how this would soon wreck
our business. This was called " collecting and disseminating
information."

Association members were exhorted to write us, sending in long
lists of material which the writer alleged he desired to purchase, and
asking for our lowest cash price on the same. This involved on our
part several hours time of an expensive clerk; and as these requests

were received by the thousands, it became a matter of impossi-

bility to cull the ones sent in good faith from the spurious ones or

the " phonies." We were therefore obliged, for a time, to charge $2
to make an estimate on material. This practice also was called by
the Retail Lumber Dealers' Association collecting and disseminat-

ing information"—collecting information and disseminating it

through trade associations, as is proposed in the amendment sug- -

gested by Mr. Putnam.
Spies were hired and put into the various freight depots of Daven-

port, Iowa, which spies made lists of our customers' names from
shipments. Through a devious j)rocess those names were forwarded
to Minneapolis, from whence notification was sent to the association

member at the point where such shipment was destined. The asso-

ciation member at that point was supposed to get after our customer
and try and prevent him from ever trading with us again. His mind
was poisoned by every conceivable misrepresentation about us, too

lengthy to enter into here.

Mr. Caelin. What is the size of your firm ; what is its capital ?

Mr. Roberts. $250,000.

Mr. Morgan. What is your gross business a year?
Mr. Roberts. A million and a half. The retail lumber dealer

would receive a card reading something like this :
" The Gordon-Van

Tine Co., of Davenport, Iowa, have made a shipment to John Smith,
of your town."
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Well, John Smith may be a farmer who lives 5 miles out from the
town. It has been known that a retail lumber dealer would drive
put, in a case like that, 5 miles to see Mr. John Smith, and, after

greeting him, he would say :
" Well, I see you have been buying some

goods from Gordon-Van Tine Co.? " "Well, maybe I have. Why?
I have a right to buy where I want to." The dealer would say :

" I

arn just checking things up through the county. I get a secret com-
mission of 10 per cent for all the sales they make in this county, and
I want to put it down."
That was false, absolutely, of course, but it poisoned the farmer's

mind. " Oh," he said, " do those rascals give a commission to any-
body ? " That gave us a great deal of trouble. For several years we
sent out a circular in regard to that matter stating that any such
statement, any statement of that sort, was false; that we gave no
secret rake-offs to anybody.
Every conceivable attempt was made to cut off our supply of raw

material. Spies were hired who took numbers of the freight cars

entering our premises, and consignors shipping us raw material were
threatened with boycott and other severe measures if they continued
to sell to us. All possible sources of our raw material were looked
up and constantly notified that they must desist. Thousands of such
notices were circulated through the United States mails throughout
the country directed to every possible source from whence we might
obtain raw material and finished products. Personal messengers
were sent to interview many people supplying us with goods, in the

endeavor to dissuade them from selling to us.

The amendment which these retail lumber associations favor and
would like to see adopted, would, apparently, in their judgment, give

them authority to again " collect and disseminate information " re-

garding us, and it is, in our judgment, a very dangerous amendment.
Had we not discovered ways and means of circumventing these

nefarious schemes and combating these frightful inroads on our ex-

penses, it would have gone very hard with us and probably made it

impossible for us to continue doing business. We have managed,
however, to survive and succeed, partly by our own ingenuity, and
partly by the cooperation of publishers. Another factor not to be
disregarded was the large number of " conscience letters " we re-

ceived from members of the lumber associations who could not in

honor carry out their instructions to harass us, and who thought it

a more manly course to inform us as to the inside workings of the

association against us. We have even had retail lumber men of high
character make trips to Davenport to see us and inform us person-
ally of schemes that were on foot to ruin us. It is therefore partly

due to the good American conscience that we are successful and are

doing business to-day.

In view of the facts which I have presented to your committee, I

implore you to recommend against the adoption of the proposed
amendment as being wholly unnecessary and containing very dan-
gerous possibilities.

Mr. Taggart. You speak of these fellows who gave you informa-

tion. Did those fellows buy a bill of goods from you and deal with
you after that?

Mr. Egberts. No ; we do not sell to retail lumber dealers.

Mr. Taggabt. You do not sell tliem at all ?
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Mr. Roberts. We do not refuse to ; but we do not seek their trade.
Mr. Taggaet. You do a regular mail-order business ?

Mr. Roberts. We sell practically all of our goods through the
United States mails.

Mr, Morgan. Do you assume that the lumber dealers of the West
are not men of high character ? Do you think the men who came to
you—do you mean to reflect on the lumber dealers as not being men
of high character as a class ?

Mr. Roberts. No ; I do not ; but, I think, in answer to the question
you asked me, that the men who came to see us were certainly men
of high character.

Mr. Morgan. Do you think that their coming to see you was
prompted by a benevolent spirit which induced them to go to see

you?
Mr. Roberts. I do not know what they were prompted by; but I

know they came.
Mr. Taggart. They looked better to you than the other fellows,

anyway ?

Mr. Roberts. That is true; they did. I would be glad to answer
any further questions the members of the committee may desire to

ask me in regard to this matter.

Mr. Morgan. Naturally your talk is very interesting to me, be-

cause I have a great many people who belong to that class who you
evidently think are engaged in a very unethical and unfair practice;

and I agree with you that that ought to be prohibited in the extreme
cases, of course. But after all, of course, your firm has succeeded in

making a larger profit than the average local dealer makes, have you
not?
Mr, Roberts. I do not know.
Mr.. Morgan. How many persons do you employ ?

Mr. Roberts. From 225 to 250—that is, at Davenport.
Mr. Morgan. From 225 to 250 at Davenport. Do you have other

houses ?

Mr. Roberts. We have a large lumber-shipping yard at St. Louis.
Mr. Morgan. Has your business been growing generally from year

to year?
Mr. Roberts. It has been growing nicely, sir.

Mr. Morgan. About how much money do you expend in advertis-

ing each year ?

Mr. Roberts. From $40,000 to $50,000.

Mr. Morgan. Do you apprehend that you are liable to be put out
of business by this retail organization of the lumber dealers ?

Mr. Roberts. We hope not.

Mr. Morgan. Is there any danger of it under present conditions?

Mr. Roberts. There would be great danger of it if this amendment
to which I have referred was made a law.

. If you will pardon me, I would like to say that the United States

Government iteelf has filed suits in the United States courts against

the retailers' organization in the East, and, in fact, all over the coun-
try. There are several of them, and the United States is prosecuting

these cases right now and has secured an injunction in the eastern

case.

Mr. Morgan. Did not that injunction seek to prevent them from
competing with you ?
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Mr. KoBEETs, As I understand it, that injunction is to restrain
them from engaging in the very practices which I have referred to
in my remarks this morning.
Mr. Taggart. What they have asked for in this amendment is

exactly what is guaranteed by the Constitution of the United States.
The Constitution gives a man the right to disseminate information.
You think they have a sinister motive in asking- for this amendment ?

Mr. Egberts. I do.
Mr. Taggaet. In asking for that right?
Mr. Egberts. Judging from what they have done to us in the

past, under the guise of the collection and the dissemination of in-

formation.
Mr. Volstead. The Constitution of the United States does not

guarantee that you may have a conspiracy.
Mr. Taggaet. That is right; but to collect and disseminate infor-

mation is the basis on which every newspaper in the country is doing
business, and it seems to me it would look rather peculiar for a com-
mittee of this House to go into the House with a constitutional right
in a bill and ask for its adoption.

Mr. Volstead. If you put that provision in you would give all the
retailers in the country, all the retail lumber dealers, the right to pre-

scribe a blacklist. That is what they want under the amendment
which has been proposed.
Mr. Egberts. You have struck the keynote of the situation.

Mr. Volstead. We have had a large number of men before us
asking for that provision. We have had almost every trade in the

country represented before us asking for the right to publish a

blacklist.

Mr. Taggart. Can we make a law prohibiting anybody from pub-
lishing the fact that John Jones buys his lumber from the Gordon-
Van Tine Co.?
Mr. Volstead. I do not know; the Supreme Court of the United

States has made some sort of a decision in regard to those things.

Mr. Egberts. As I look at it, they seek by this amendment to

legalize ways and means that have heretofore been used to try to

destroy our business. That is in a nutshell the whole matter.

I would like to add one thing more, which I wish to make very

emphatic, and that is, if you would like some illuminating informa-

tion on this question I would suggest that you call on Mr. Bielaski,

the chief of the Bureau of Investigation in the Department of

Justice. Mr. Bielaski has made a very exhaustive study into this

subject and he will give you some facts that will light it up from an

angle you, perhaps, have not seen it before.

I will be very glad to answer any other questions which any mem-
ber of the committee may desire to ask me at this time.

Mr. Taggaet. Does it not look as if you are holding your own,

when they take such measures as they have taken to fight you ?

Mr. Egberts. Yes ; we think we are winning the fight.

Mr. Volstead. That is, if you are let alone.

Mr. Egberts. Yes, sir. We have had a fierce time.

Mr. Taggaet. Do you make use of the parcel post in delivering

hny of your goods?
, - ^

Mr. Egberts. Very slightly ; not to exceed one-tenth or 1 per cent*
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Mr. Taggakt. Then, you are not getting rich by using Uncle Sam
as a messenger boy ?

Mr. RoBEHTS. We are not, and we do not expect to. And yet these

same gentlemen howled about the damage the parcel post was going
to do them, and in one of their trade journals it was predicted that
shingles would be shipped by parcel post. But that is prepos-
terous.

Mr. FitzHeney. Your concern is a corporation, is it not?
Mr. Roberts. Yes, sir.

Mr. FitzHeney. Who are the prominent stockholders in your
concern; just name me a few of them.
Mr. RoBEHTS. It is laigely a family corporation: myself and my

brother and my mother and Mr. Scott; and one or two other parties

who have a smaller interest.

Mr. FitzHeney. As I recall the statement of the gentleman who
appeared before the committee, it was that some persons were en-

gaged in some other line of business, in the general lumber business,

and that the first names and the married names of the daughtfers

were put together for the purpose of making the name of this cor-

poration, organizing this corporation, and then the original five

continued in this line of business, and that this is really a department
of the original business; is that true?

Mr. Roberts. I can explain, very briefly, what is the facts in re-

gard to that.

From 1865 to 1906 we did business under the name of The U. N.
Roberts Co. U. N. Roberts was my father. When we decided to cut
loose and sell to the consumer direct we knew there would be trouble

ahead and so we decided to start out by organizing another firm

under another name, and if the business was unsuccessful we would
drop it and go on in the old way and do our business under the old
name. We cast about for several weeks for a suitable name. We
thought of the " Davenport Lumber & Mill Work Co.," for instance,

and other names. None of them seemed particularly good to us,

and so we made up a name by using the middle name of my brother,
which was Gordon, and the middle name of my other partner, which
was Van Tine, thinking we would start it that way, and then after

while drop the new name and go ahead and do business as we had
done it for years. But we were successful in the new move and very
soon the name of Gordon-Van Tine began to have a tremendous trade
value ; and so we could not drop it.

Mr. FitzHeney. Is the U. N. Roberts Co. still doing business?
Mr. Roberts. They are engaged in business in this respect: That

they manufacture the goods and own the real estate and buildings,
but they do not solicit business from anybody.
Mr. FitzHeney. But the Roberts Co. would sell to the line yards

if the orders happened to come in ?

Mr. RoBEETS. Oh, yes; w« would.
Mr. FitzHeney. The original Roberts Co. dealt entirely with the

local lumber dealers?

Mr. Roberts. With the retail lumber dealers
;
yes, sir.

Mr. FitzHenry. As I recall the statement made before the com-
mittee, there was another objection, and that was that you claimed
to own large forests, and claimed that in dealing with your concern
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it was a proposition of from forests to consumers, and it was claimed
upon investigation that it was discovered that you did not own any
forest land at all ?

Mr. Roberts. That is not true; we do. The company itself does
not, but I and other stockholders do.

Mr. Danfoeth. Is the Eoberts Co. a corparation or a partnership?
Mr. KoBERTS. It is a corporation.
Mr. DANroRTH. Both of the companies are corporations?
Mr. Roberts. Yes, sir.

Mr. McGiLLicuDDY. How extensive is your ownership of the tim-

berlands and forests?

Mr. Egberts. I am willing to answer the gentleman's question,

but I would like to ask you in fairness to me—as I understand it,

these records are to be published, and I would like to just ask how far
you gentlemen think I ought to "reveal the company's inside affairs?

Mr. McGiLiJCTiDDY. I will not press the question.

Mr. Egberts. I will simply leave that to the fairness of the mem-
bers of the committee.
Mr. FitzHenrt. I do not think we are particular about it. I

only asked you the question which I did ask you because it was one
of the points which they brought out, and they claimed that it was
a fraud which your firm was perpetrating.

Mr. Volstead. Have you any arrangement with any lumber com-
pany or sawmill to take their entire output?
Mr. Roberts. We have several long-time arrangements for the

output of mills and factories.

Mr. Danfoeth. And are any timberlands owned by these other

mills or factories ?

Mr. Egberts. Yes, sir.

Mr. Taggart. Have you had any lawsuits on questions as to whether
or not you delivered the goods as advertised?

Mr. Egberts. No, sir; I do not think we have ever had a single

one of that kind.

Mr. Taggaet. Have you delivered the goods as advertised?

Mr. Egberts, We have, absolutely ; and I can truthfully state that

we have thousands of letters in our files from grateful people all

over the Middle West acknowledging that we have saved them from
25 to 50 per cent in the matter of cost. Our catalogue to-day is full

of good testimonials in that regard.

Mr. Taggart. It is not a question of who owns the trees, but

whether the goods are delivered as advertised.

Mr. Egberts. We have absolutely made good on saving the con-

sumer from 25 to 50 per cent. I can give you instances of the prices

that used to prevail.

You all know what quarter-round molding is. Our price on it is

from 25 to 35 cents a hundred feet. There are lots of places in the

Middle West where the lumber dealers charged $1 per hundred feet

;

75 cents is a common price. In that case we save the consumer a

great deal more than 50 per cent.

Now, take the case of the glazed windows that cost the dealer from

86 cents to $1 and usually sold by hini at $2.50 or $2.75 to the con-

sumer. Our price to the consumer is as low, and in a great many
cases lower, than the retail lumber dealer can buy it for.



1770 TRUST LEGISLATION.

Mr. Morgan. Will you please explain how you can do that? How
is it that you can afford to sell at such a lower price? Do you mean
to say that on the average you sell your goods 25 per cent less than
the retailer?

Mr. Roberts. I think that is a conservative statement.

Mr. Morgan. Do you sell a full line of lumber ?

Mr. Roberts. Yes, sir; lumber, doors, sash, moldings, and building
materials generally.

Mr. Morgan. And on an average your prices are 25 per cent lower
than the retailer can sell to the consumer for in the Middle West?
Mr. Roberts. Yes, sir.

Mr. Taggart. Do you expect to get lumber through the Panama
Canal up the Mississippi River from the Pacific coast ?

Mr. Roberts. I hope so.

Mr. Taggart. Delivered at New Orleans
Mr. Roberts (interposing). We ought to get it. That ought to

come. We ought to be able to bring lumber through the Panama
Canal and then barge it up the Mississippi River, and if it can be
done it will mean a much lower cost to the consumer throughout the

Central West.
Mr. Webb. So that you may be able to sell your 77-cent door for

30 or 40 or 50 cents ?_

Mr. Roberts. Possibly.

Mr. Morgan. I suppose you are in favor of free tolls?

Mr. Roberts. I will be perfectly frank with you and say that I
am, but that we would not make a cent by it.

Mr. Taggart. Who would gain by it?

Mr. Roberts. I think the people would gain by it.

I would like to say further, Mr. Chairman, that my firm is not
trying to drive any retail lumber dealer out of business'. We think
this is a free country, with lots of business for all, and if all those
who are in it will compete in a fair way that is all we ask. We
think there is room for both of us ; we believe that a firm like our-
selves, that sells direct to the consumer, is a good check on the re-

tailer to prevent the retailer from overcharging. We do not want
to drive the retailers out of business; not at all. The retail lumber
dealers, as a crowd, are a lot of good fellows.

Mr. Taggart. You do business for cash ?

Mr. Roberts. Yes, sir.

Mr. FitzHenrt. And that, notwithstanding the "little black
book"?
Mr. Roberts. Yes, sir; and the "little white book," too, a later

publication, a sort of rehash of the " little black book," with an added
suggestion to write to us in as many languages as possible—Swedish,
German, Norwegian, Polish, Bohemian, etc. They also wrote the
banks of Davenport many times a week. Our banks received thou-
sands of letters asking if we were all right, and asking whether we
were in some bad game, thus trying to ruin our credit.

Mr. Taggart. Did they ever try the Post OiRce Department on
you in a former administration—trying to get a fraud order against
you, a fraud order of any kind ?

Mr. Roberts. I do not know ; I would not be surprised if they had.
I know of one postmaster who used to tell everybody in his town when
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a mail-order catalogue came to his post office, so that' the retail mer-
chants would know about it.

Mr. Carlin. Have the retail dealers discontinued their publication ?

Mr. Roberts. Of the black book?
Mr. Caelin. Of what they called the white list.

Mr. Egberts. I do not know. We have so much work to do that we
pay as little attention to them as possible, so that I am not sure about

that.

The Chairman. We are very much obliged to you, Mr. Roberts, for

the expression of your views which you have given us this morning.
Mr. Roberts. I am greatly obliged to you, Mr. Chairman and gen-

tlemen, for having given me the opportunity to express my views on

this subject.

The Chairman. Hon. Jack Beall, a member of the committee, re-

quests the printing of letters which he has received, and, without ob-

jection, those letters and two others, one to Hon. Jeremiah Donovan,
a Representative from Connecticut, and one to myself from Mr.
Donelson Caffery, whom the committee heard, will be printed in the

record at this point.

There being no objection, it was so ordered.

Law Offices Terry, Gavin & Mills,
Oalveston, Tex., March ll, 1914.

Hon. Jack Beall,
House of Representatives, Washington, ,D. G.

My Dear Sir : I take the liberty of handing you herewith a pamphlet on the
antitrust bills now pending before the Committees on Judiciary and Interstate
and Foreign Commerce of the House of Representatives, in which attention Is

called to what we believe to be vicesJn the proposed bills.

Supplementing this pamphlet, I call your attention to that part of the bill

No. 3 which provides that no person who is engaged as an individual, or as a
member of a partnership, or as a director or other officer of a corporation en-

gaged In whole or in part in conducting a bank or trust company, shall act as
a director or other officer or employee of any railroad or other public corporation
which conducts an interstate business.

It seems to me that this provision is very much broader and more sweeping
than is necessary to assist in abolishing whatever evil there may be in inter-

locking directorates, and that it ought to either be eliminated from the bill

altogether or substantially changed. Certainly, here in Galveston, it would
operate to prevent a number of persons from giving attention as directors to the
conduct of the business of corporations in which they are Interested and In
which they have invested their money or compel them to retire from directorates
or employment of corporations engaged in Interstate commerce. For instance,
some of the officers of a railway company are directors of a trust company that
is engaged in the business of lending money upon real estate security and other
collateral, hut principally upon real estate security, there being absolutely no
relations of any kind between the railway company and the trust company.

In another instance some of the officers of the railway company are directors
in a bank which has no relations at all with the railway company.
In another Instance several bankers are directors of a wharf company, the

only relation of the wharf company to the banks being that it may from time
to time have occasion to borrow money and carry a bank account.
The closest scrutiny could not possibly discover anything vicious or wrong In

any of these situations. None of these directors, nor all of them put together,
owns a controlling interest in any of the corporations. They are elected by
the stockholders because of their confidence in the business ability, integrity,

and faithfulness of the persons chosen as directors.

It seems to me certain that such a law as this would deprive most corporations
of the highest quality of efficiency in management which must necessarily result

in great injury to the Interest of stockholders and to the public.

In this connection I call your attention to the testimony of Mr. Untermyer,
delivered before the Committee on the Judiciary February 6, in the course of
which he said that It seemed to him that there Is no good reason why a man
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Should not be u director of a bank or trust company and still be a director of
a railroad company. And again he said :

" I can not, however, quite see that
the relation is so close that every man who is a director of a railroad company
should necessarily be ineligible to be a director of a bank, and that every man
who is a director of a bank should necessarily be ineligible to be a director
of a railroad company. They may have no relation, except that the one may
deposit with the other." And again: "The end sought to be attained by

,
requiring that a man serve only one master is unanswerable in principle, but
there is danger that it may be carried to such extreme lengths in prMCtice as
to severely cripple business efficiency by depriving our great corporations of
their best talent and substituting inferior men or dummies."

I am sure that you are keeping up with the views expresseji by the witnesses
before the committees, but I should like to particularly call your attention to
the evidence of Mr. L. P. Loree, delivered before the Judiciary Committee
Bfarch 4, a synopsis of which appeared in the Journal of Commerce of March 7.

I sincerely trust that you will find it consistent with your views to oppose
the enactment of these bills.

Very sincerely, yours,

J. W. Teret.

Dailas, Xhx., March 19, 191Ji.

Hon. Jack Beall, M. C, Washington, D. G.

Deae Sib : I have noticed in the daily press and have made some Investigation

of a measure entitled "A bill to supplement an act to protect trade and com-
merce against unlawful restraints and monopolies."

Our company does business over the southwest, operating plants in the cities

of Dallas and Houston. We furnish all classes of structural steel for buildings,

bridges, etc. It is a recognized fact and consistent with legitimate trade that
liome territory is the best territory. When the capacity of our plants permits
us to do so, our contracting agents visit outlying territory, which we reach at a
greater disadvantage in competition with plants, particularly in Pittsburgh and
Chicago districts. We can not expect on that class of business that it should
be as profitable as business nearer home, especially in the cities in which our
plants are located, which we secure under the most favorable conditions. For
illustration, we must go to Pittsburgh to get nearly all of our steel ; we pay
high rates of freight from that section to this, and then when we go into
certain sections they have freight rates as low or lower than we have to our
plant, and then we have to estimate on paying freight to these points from our
works, so we can not expect to meet competition there without largely de-
creased margins of profit, or In some cases possibly a loss, which we would
prefer to do rather than close our plants, lay off our men, and reduce our
organization.

W'e appreciate that the intention ctf this law is to prevent monopolies, but in
trying to do so it will hate an effect a hundred times worse on legitimate busi-
ness In our own line, as well as others, as we would have to either advance our
prices in outlying territory and lose that trade or lower our prices in our most
advantageous territory and lose our profits.

The writer remembers having had correspondence about the eight-hour law,
which was passed by the last session of Congress, and we were advised that we
need not be concerned about it, but the law is now in effect and we have been
compelled to refrain from bidding on Government building work, which we did
extensively before the passage of the law, as we operate our plants 9 and 10
hours per day, and It is necessary for us to sacrifice Government work, as
we could not operate continuously on what work we could secure for Govern-
ment purposes at the shorter hours. However, the law is operating in such'
a way as we consider it a great injustice in depriving us of this class of busi-
ness. However, we are not really certain of our position and legal decision may
give us an opportunity, but contractors who used to be our customers advise
ns of having great difficulty in securing estimates on material in our liae, and
state that prices on this account have advanced about 60 per cent.

If this law should be passed, and if it should operate, as we understand it.
It would cause us a greater loss of business. The structural iron and steel
business at this particular time is operating at a very low tension, and we want
to enter our earnest protest against the passage of this particular legislation.

Please give us an expression, and very much oblige.
Yours, truly,

MosHEB Mfg. Co.,
W. S. MosHEB, Manager.
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BEmaEPOET, Conn., April 1, 1914.
Hon. Jebemiab Donovan,

Washington, D. O.

Deab Sib: We should like to call your attention to one feature of the
proposed trust legislation now before the Judiciary Committee and its unfair
ness to the retail merchants of f;he country. It seems to us that when you
appreciate the real situation, your own good judgment will show the evil

effect such legislation would have upon the interests of the consumers of the
country ; those served by the retail merchants and in whom your first interest
lies.

It is proposed to Incorporate in the proposed law, a section permitting the
manufacturers of patented or copyrighted or proprietary articles to fix the
prices at which their product may be sold at retail. Apparently, on the surface,
fair; this provision is actually vicious.

For sorne years, some makers haye been doing this to the disadvantage ol
thp ultimatp buyer. Recently the Supreme Court has decided against the legality

of their plans and now they are endeavoring to procure special legislation to

make those plans legal.

When a manufacturer sells his product, he procures his own price for it.

^Vliy shoi(ld he be permitted by law to fix the price the retailer Is to get
for it? He knows nothing of local conditions. He knows nothing of what
may develop in the retailer's business. It is possible that a merchant may be
compelled to raise money to carry his business forward, but if the proposed
law was ^n e^^ect he could not raise it by the selling of his own merchandise
at a reduced price an^ smaller profit. It would put the merchant in thp posi-

tion of owning something and yet being enjoined by law from selling it.

Would the manufacturers urging this law agree to have their price to
the retailer fixed by law?

If they did agree, wpuld they agree to permit the Government tu inspect
their plants and processes, to compute their expense Qf production, and then
allow them a fair margin of profit in fixing this price at which they were to
s<ell?

Can you imagine a manufacturer agreeing to such a law?
Tet it would be only fair, if that manufacturer was to have the privilege of

fixing the retail price of his product.

This entire movement is due to a combination of manufacturers of trade-
marked, nationally advertised articles with the publishers of magazines carry.

Ing advertising of those articles.

They have formed a coalition for mutual benefit. If the proposed law be.

comes an actual law the magazines will benefit through increased advertising,
the manufacturers will benefit through fixing both their own and the dealer's

selling price, with a resulting opportunity to increase their own profits. But
the consumer and the retailer will be in worse condition than now. Price to

consumer will not be reduced. Retail merchant will be in position where his
stock is his own and yet controlled by the original producer.
This law would make a practical manufacturer's agent of every retailer,

but the retailer would not enjoy any of the privileges the agent usually does.

He would not have goods consigned to him, to be paid for when sold. In-

stead he would pay for them on delivery, as now, and yet would have to sell

them at the maker's fixed price, or keep them in stock till the accumulation of
such purphases drove him into bankruptcy.

We know that much sentiment has been created in favor of this proposed
law. Much of it has been done by the paid attorneys of the big manufacturers.
Some chambers of commerce and boards of trade have indorsed it. But we
all know that boards of trade and chambers of commerce are quite prone to

adopt resolutions of almost any sort presented by a member in good standing,

and to do it without investigating the merits of the question at all.

This letter represents a retailer's view of the proposed law. We feel sure It

will be of interest to you, and when you are next at home the writer would be
glad to talk over the matter in further detail with you should you care to

take It up.

Yours, very truly,
The Howland Dbt Goods Co.,
John G. Howland, President.
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CAPFEET, QUINTEBO & Brtjmbt, Attobneys,
ffeio Orleans, La., April 4, 1914.

Hon. Hbney D. Ci^tton,
Ohairman Judiciary Oommittee,

Bouse of Representatives, Washington, D. 0.

Deab Sie: Under section 7 of the Sherman antitrust law it Is provided that
the venue of suits against those who have rendered themselves liable to dam-
ages by violating the act, shall be where the defendant " resides " or " is

found."
Under section 51 of the new Judicial Code it is provided that a defendant

shall not be sued out of the district of which he is an Inhabitant, with some
exceptions, which do not specifically include the cases provided for under sec-

tion 7 of the Sherman law.
Section 7 of the Sherman law is not among the acts which the Judicial Code

specifically repeals, but there is a repealing clause in the Judicial Code to the
effect that all statutes or parts of statutes embraced within the Judicial Code
or superseded by it are repealed.

It Is very gravely contended that under the foregoing provisions of the

Judicial Code the Sherman law has been weakened and made still more in-

effective than it has heretofore been, by a repeal of the provision enabling suit

to be brought against a violator of that statute wherever he is " found."
If one damaged by a violation of the Sherman law must go for relief to the

domicile of the defendant, and is not allowed to sue where said defendant is

" found," trusts will be much more secure from pursuit than they have ever
been, which will mean a quite impregnable immunity from liability for the
Injuries they perpetrate.

In as much as it is conceded by everybody that the Sherman law needs
strengthening on the practical side, I beg to call your attention to this apparent
mistake in the opposite direction In the Judicial Code.

Tours, very truly,

DONELSON CATFEBT.

(Thereupon, at 12.10 o'clock p. m., the committee adjourned.)
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Recommendations Submitted By Gustavus A. Rogers, or Rogers & Rogers,
160 Broadway, New York City.

I. Give the courts power by mandatory injunction to compel monopolistic combi-
nations or those having such tendency, engaged in interstate commerce, to maintain a
continuance of trade relations with their customers, whether contractual relation
exists or not.

II. Amend the proposed bill of Judge Clayton (tentative biU No. 1, section 9) by
striking out the second proviso and inserting in lieu thereof a provision that persons
engaged in selling goods, wares, and merchandise in interstate commerce, whether the
same be patented or unpatented, copyrighted or noncopyrighted, shall not refuse
arbitrarily the same to a responsible person, firm, or corporation, or cash customer, who
applies to purchase.

III. Confer discretionary power upon the Attorney General to apply for injunctive
relief as preliminary or incidental to a suit by the Government under the act to protect
a person lathe continuance of his business where threatened destruction is attempted.
(This to be in addition to or in lieu of section 13 of the Clayton bill No. 1.)

IV. Confer the right of appeal for a refusal by the court to issue a preliminary injunc-
tion, either in a suit by the Attorney Geaeral or by private persjnS.

V. Everycombination of patents that are competing, correlated, interrelated, or

dependent, shall be illegal and constitute a violation of section 10 (Judge Clayton's
bill No. 1) and subject the persons engaged therein to the same suits and penalties
aa one who monopolizes or attempts to monopolize trade or commerce.

VI. That it shall be deemed an attempt to monopolize trade or commerce for two or

more persons, firms, or corporations to market all of the commodity through the same
selling agent or agency, where the result thereof would give the selling agency the
control of one-third or more of the entire supply manufactured or sold in the United
States.

VII. In an action beo;un by the Attorney General or in an inquiry instituted by the
interstate trade commission, the attorneys who prepared or participated in the
preparation of the instruments, agreements, or documents under which the persons,
firms, or corporations are operating shall be competent witnesses before the courts
and the commission and shall not be privileged from testifying fully to the circum-
stances under which the papers were drawn, the parties at whose instance the same
were executed, as to the negotiations and conversations had before and at the time
the same were executed, and the advice, if any given, by said attorneys with respect

thereto, or any matter connected therewith.
VIII. No license agreement based upon letters patent shall be effective unless the

form thereof be a_pproved by the interstate commission which shall have power to

direct what provisions thereof should be eliminated and what additional provisions

shall be inserted.

[United States District Court, Southern District of New York. Greater New York Film Rental Co.
complainant, ». Biograph Co. and General f'ilm Co., defendants.)

Hand, District Judge: I do not think that the complainant's case is necessarily

wholly without substance, or that no cause of action can by any possibility exist, or

that it may not be a tort to sever existing business relations with another, even when
one is under no contract to continue. It may be a tort to dissuade another from
continuing established business relations with the plaintiff, even when no contract

exists between him and the third party, provided it be done with "malice," what-
ever that may mean. I can hardly see how it can be a tort to procure an act to be done
which is not itself a wrong of some kind, if one does that with the same motive; and
if "malice" exists, I can see no reason why it should not be a tort to injure another

hy severing business relations with him. If so, then we can substitute for "malice"
the equally objectionable word "conspiracy," and the same result follows. Now,
,,conspiracy" includes any agreement which contemplates an unlawful act, especially

when the unlawful act is the conspiracy itself. In short, I am by no means willing

to agree that if 10 manufacturers agree together to monopolize the function of middle-

177?
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man, and in pursuance of that agreement they discontinue selling to existing mid-
dlemen, and so ruin them, the middleinen have no relief. It is very well to say that

each manufacturer may refuse to sell to whom he chooses, and so he may, but his

right not to sell is not necessarily so absolute that he can use it as a means of effectu-

ating an illegal purpose. That an act is one of a series, forbidden as a whole, is an
incident often very relevant legally. If it were not, we should never have the ele-

ment of intent in crimes or torts.

Nor am I any more impressed with the argument that there can never be a monopoly
created when the owners of several patents combine their interests. Competition
requires only substitution, and two patents may be each a monopoly and yet capable
of mutual substitution. To combine them would eliminate competition between
them, just as to combine the ownership, for example, of the only tin mine and .the

only zinc mine in the vicinity, if they be mutually substitutable ia the arts for some
purposes. It is true that the defendants here assert that the patents combined are

each essential to the art, which it true would forbid literal competition between them,
but that is an issue in the case. Moreover, it does not inevitably follow that a com-
bination is not illegal which suppresses competition between two patentees, each of

whose inventions is essential to the art. The (question is intricate and difficult just

to what extent such a combination might eliminate the incentive of each ta reduce
the price. Joint cost in economic theory is a complicated question, and not to be
answered too readily apriori.

As to relief, the degree of mandatory relief which can be granted is almost wholly
in the court's discretion. (Toledo, A. A. & N. M. Ry. v. Pennsylvania Co., 5.4 Fed.
R. 730, 741; Stock Yards Co. v. Keith, 139 U. S., 128, 136.) It may be hard to regu-
late such business relations, but I will not say it is impossible. I concede that the
relief must be carefully limited, so as to leave the defendant its full right to sever
relations for any purpose, arbitrary or reasonable, except to secure the success of an
illegal monopoly, assuming such an agreement now to exist. Vv'hether the practical
difficulties which will arise in shaping a permanent decree will require such constant
supervision of the court as not to permit any relief, this is not the time to say. That
question will largely depend upon what condition the proofs develop. It is quite
true, therefore, that the complainant's right is doubtful in law, and it is also such in
fact, but the threatened tort will be quite likely to destroy or badly cripple the com-
plainant's business, for it is conceded that the Biograph Co. alone can furnish the
films in question, and it appears that the complainant will continually lose cus-
tomers who wish these films in their programs. On the other hand the Biograph Co.
has nothing to lose except a supposed humiliation at being obliged to furnish films,
or, if the complainant is right, some delay in absorbing the complainant's business,
as the combination has in fact absorbed so many others. The case is one, therefore, in
which the status quo should be preserved, even though the right be doubtful. (Car-
penter V. Knollwood Cemetery, 188 Fed. R., 856.)

There is no need of any temporary order against the General Film Co., and the
motion will be denied as against it. There is pressing and absolute need of an order
against the Biograph Co., if the status quo is to be preserved, because there is reason-
able fear that without it there will be no subject matter in existence for equity to
protect if the complainant ever gets a decree. However, such an order should be
limited strictly to that end under well-recognized law. The following order wiU,
I think, protect the complainant while it entails absolutely no loss or hardship on
the Biograph Co.; tliat is to say, an order directing that company to furnish such
films as the complainant may from time to time order under the license agreement
with the Motion Picture Patents .Co., and at the prices and terms stated in the same.
All such orders are to be accompanied when made with the proper amount of cash or
a certified check. The amounts so to be supplied need in no case be larger than
the like amounts of the same films for like periods supplied by the Biograph Co. to
the General Film Co., nor is the Biograph Co. to be obliged to furnish in any case
more films to the complainant than such as it already has on hand, or that it can man-
ufacture witiin the time allowed with its existing equipment, force, and facilities,
suppljdng at the same time its other customers first. ' I see no evidence of any con-
scious violation of the complainant's obKgatious under the license agreement, and lie
Biograph Co.'s indirect rights under the same seem ample to protect it in any future
instances pendente lite.

As a condition of this order the complainant must at once file its replication, and
consent, if the defendants wish, to the selection of an examiner who shall forthwith
proceed to hear the proofs in the cause from day to day, or at such intervals as the
defendants may desire, until the same shall be wholly completed. The complainant
must likewise consent, if the defendants wish, that the cause be brought on for final
hearing on the proofs when completed at the first motion day thereafter at which it
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may^be heard; or, if that can not be done, thou at the next ensuing equity term of

this court. Should the defendants not care to join in hastening the final disposition
of the case under quite so stringent conditions, the ensuing delay must be charged to
them; they can not object to the maintenance of the status meanwhile. If the com-
plainants do not file a stipulation as above, then the motion is denied; if it fail in
performing the stipulation when made, then the defendant Biograph Go. may move
to vacate the order. As to the General Film Co., the motion is denied.

Let an order pass as above.

[United States Circuit Court of Appeals, Second District. Before Lacombe, Coxe, and Ward, circuitjudges,
Greater New York Film Rental Co., oomplainantappellee v. The Biograph Co., defendant-appellant,
and General Film Co., impleaded, defendant-appellee.]

This cause comes here upon an appeal from an order of the district court. South-
em District of New York, granting a preliminary injunction of a mandatory character
s^ainst the defendant Biograph Co.
Lacombe, C. J.: The complainant is a so-called film rental exchange engaged in

the business of leasing motion pictures films from the manufacturers thereof and sub-
leasing them to exhibitors. The Biograph Go. is engaged in the business of manu-
facturing motion-picture films. The General Film Go. is another film rental exchange
eiigaged in the same business as the complainant. The relief demanded in the com-
plaint is that both defendants be enjoined from conspiring and confederating with
each other and with other named persons (individual and corporate) to injure or inter-

fere with the business of the complainant, by causing the supply of film from the
Biograph Co. to the complainant to be in any way curtailed or diminished or in any
other manner to interfere -with the business of the complainant. An injunction is

prayed for against the Biograph Co. forbidding it to deliver any film to the General
Film Co. unless the Biograph Go. shall continue to furnish such film in equal quan-
tities and upon the same terms to the complainant. An injunction is prayed for

against the General Film Go. forbidding it from leasing films from the Biograph Co.
unless the latter company shall continue to furnish film to complainant. Certain
other injunctive relief is prayed for against the General Film Co., which need not be
referred to.

The motion for preliminary injunction came on to be heard on the bill of complaint
and supporting affidavits and also affidavits submitted by defendants. No preliminary
injunction was issued against the General Film Co. The injunction issued against
the Biograph Co. ordered it to deliver films of its own manufacture to complainant

'

as the latter might from time to time order. Details as to prices and payment need
not here be stated. The injunction was mandatory only, and the one thing it com-
manded was that the Biograph Go. should sell films to complainant.
The averments as to the details' of the conspiracy alleged in the complaint are

voluminous, and the argument as to whether or hot complainant has made out a
cause of action involved much discussion, and suggested various theories. Upon this

appeal, however, we are concerned solely with the question whether the specific

relief^ granted temporarily by the order appealed from, should have been granted.
It IS asserted by the defendant appellant that at no time prior to the institution of

this suit was there any contract between it and complainant whereby it had agreed
to continue to supply complainant with films of its manufacture for any period of

time. We find nothing in the record to indicate that there was any such contract, and
we do not understand mat complainant contends that there was.
This being so we are satisfied that if all the facts averred in^the bill were proved

at final hearing and all the inferences of fact which complainant contends for were
drawn from the facts thus proved, and that if upon some theory or other of those sug-
gested it were held by the trial court that complainant had suffered wrong at the
hands of those whom it alleges conspired to i];ijure its business, and that for such
wrong it was entitled for some relief against the conspirators or some of them, it could
not obtain specific relief of the sort accorded by this preliminary injunction, viz, a
decree compelling the Biograph Co. to sell films to complainant against that com-

Eany's wish. That being so, we are satisfied that this preliminary injxmction should
e reversed. It can not be sustained merely on the ground that its continuance

until final hearing will injure defendant less than its dissolution will injure com-
plainant.

This inay be a hardship to complainant, but it may be noted that seven months
have elapsed since the decision m the district court, and had complainant been
reasonably expeditious the cause might now be ready for final hearing.
The order is reversed

.
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Notes on the Clayton Bill, Forbidding Interlocking Dikeotokates, by
WiLLARD v. King, ov New York.

What is the defect which this bill purposes to remedy?
This brings us first to the question, why do corporations need directors?

Briefly stated, there are three useful ends to serve—(1) to bring business; (2) to

give information and advice; (3) to give the prestige of their names.
Of these objects the second is the principal concern of this bill, and only so far as

the advice given might tend either to damage the public by suppressing competitioa
or to damage stockholders of a corporation by robbing it of possible profits. It is not
to be denied that several instances of both these wrongs have existed, and the point
to consider is whether the.proposed measure would abolish these evils and whether
it would leave a better situation than before.

The value of the advice to be derived from directors, even where they are at the
same time directors of corporations in the same or similar lines of business, is not to

be denied, because it is growing more evident that the best business methods depend
upon a sort of cooperative competition, designed to prevent unsound practices and to

thwart crooks. It is also not to be denied that we are outgrowing the methods and
ideals which gave opportunity for "inside jobs" (to use police parlance) and our rebel-

lion against the methods which made this old-fashioned piracy possible is a symptom
of this growth. It is important to note that these methods obtained, and to some extent
still obtain, not only among large corporations, but among the smaller units and down
to the most insignificant individual . Even in the realm of politics we have still a long
way to go before we can boast purity of ideals and practices. This is said not by way
of apology, but in order that a correct point of view may be adopted and that corrective

measures may be aimed at the real evil.
|

intent op the proposed law.

The measure appears to be aimed at "big business," because it is there that inter-

locking principally exists. Yet any candid man must admit that large concerns are

managed better in every respect than small ones. Their affairs are more public;

there are more watchful eyes m the executive offices and boards, jealous pf every act.

It is in the small "one-man" concerns that irregular practices occur. An interesting

instance of this might be cited in the statute in New York forbidding the officers and
directors of any bank or trust company to accept any fee or profit for making any loan

or purchasing any investment. This law was aimed against the practice that was
said to exist m the small country banks where the president, cashier or director of a
bank was in a position to demand "a little something" for himself before recommend-
ing a loan.

There was no claim that this practice was general. It would be diflicult for it io
obtain on Manhattan Island, where competition is tremendously keen and gossip ia

very quick and severe. It would be easy to show that the small country banks
throughout the country oppress their customers more than the large banks in impor-
tant cities.

EFFECT OF THE BILL.

The proposed law might be called "a law to throttle new enterprises and those
of inferior credit." Where a nev7 enterprise is starting or an old enterprise needs new
capital in order to gi'^e better service, an appeal must be made to the public for funds.
The investors who answer this appeal are entitled to some assurance that the funds
will be intelligently spent and the investment safeguarded. Surely, the best way
to do this is to have a representative of the investors on the board of the company.
Our statutes provide for such representation where the investment is made in the
form of a subscription to stock, but tliere is no provision for representation of cred-
itors. This representation, therefore, is given, if at all, by the voluntary act of the
company when it sells its bonds to a banking firm for distribution to the public,
and the banking firm which tends its name to the issue and advises its particular
list of customers to buy the securities stands sponsor for the investment. If for any
reason the banker feels that his responsibility toward his investors requires his pres-
ence on the board, surely it is to the advantage of all that he should be on the board.
Many instances come to mind of struggling corporations whijh ha\e been rescued
bythe courage of earnest bankers, who gave the prestige of their names to the secu-
rities of a corporation, sold them to good advantage, gave their time and brains to
the direction of the company's affairs, and placed it beyond the reach of the bank-
ruptcy courts. A striking example of this is the case of the General Motors Co. , which,
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a few years ago, faced insolvency and which to-day ih biife of the most pro'sperous
and successful of our corporations, due to the action, after the fashion I have de-
scribed, of J. & W. Seligman & Co. and Lee, Higginson & Co.
Any man who wished to benefit himself at the expense of a corporation would pTlt

his dummy on the board, thus securing immunity himself while achieving his purpose.
On the other hand, a scrupulous but cautions man who had no improper ends to serve,

and whose assistance would be of value to the company, would decline to go on the
board if this law were passed, for fear he might in some way be violating the statute.

Thus the corporations would be compelled to turn over their affairs to dummies or
men of no information or experience, depriving themselves of the prestige, advice,
and financial resources of the very men it needs.

It must be remembered that thousands of designing men are burning inidnight oil

devising methods to rob and defraud banks, railroads, public-service corporations

—

and in fact, all forms of wealth. It is of the utmost importance to circulate informa-
tion that will frustrate these men.and protect honest men. For this reason chambers
of commerce, trade associations, and other means of assembling and distributing
information have grown up, and we need more of them. It is this reason that makes
the modem practice of special clearing-house examiners for banks so valuable. This
is one of the good ends served by the New York banking law, which requires written
reports of all loans and investments to be made to the directors. The executive officers

of banking companies find these discussions of the greatest value—the chance mention
of a name often leading to a warning of serious danger. It is hardly necessary to

remind you that a bank must first of all be solvent and prosperous in order to be
useful to the community. A tottering institution can not help the merchants who
depend upon it. •

CONSTRUCTIVE SUGGESTIONS,

With reference to the furtherance of competition, it might be well, if it were pos-
sible, to forbid interlocking directorates in competitive companies; for instance, in
railroads that are parallel and competing and in other corporations that compete in
the same field. It would be necessary then to define "competing" so as not to give
rise to the uncertainties and alarms we have had in enforcing the antitrust law. It
might be important for one man to serve on the boards of two automobUe companies,
for instance, and if one made a high-priced car and the other'a low-priced car there

'

would be no real competition. Or it might be well to provide that any director

who actually committed or abetted any act which destroyed competition should be
personally liable. As for the protection of the stockholder against the director, it

would be well to require in all matters the full disclosure by every director of his

interests in the matters he votes upon. This would set right many wrongs besides

the one this bill aims at. Forbidding^ a director to sit on the boards of compam"es
which have dealings with each other would in many instances destroy competition
and rob the stockholders of the free markets to vhich they are entitled. For instance,

a railroad company might find it economical or even necessary to buy its coal from'

-a certain coal company. Perhaps no other soured of supply would be within its

economic reach. There might be proper reasons for one man serving as a director of

both companies. Should the railroad then be driven to importing coal from a distance
and at great cost? Similar instances might be founJ in almost every manufacturing
industry.
As a matter of actual fact, it is so easy to cultivate a high sense of duty among

men gathered around one board that there is little need for legislation. It is inter-

esting to note that in England there are almost no statutes regulating the practice

of banking, and yet their banks have been singularly successful and sound. Their
history is longer than ours and custom has created a mass of tradition which appears
to be more potent than law to prevent irregular practice. In this country we have
hardly arrived at the point where the public would give general support to a high
standard of ethics in trade, just as it has broken down the standards fixed in the legal

profession and is gradually doing so in medicine. Such laws as we have to punish
guilt in high places are not enforced.

What with the delays and technicalities of our courts, and the emotional habit of

our people in demanding pardons for those whom a few weeks earlier they were anxious
to hang, the career of justice in this country is not impressive or effective. Even the

smaller remedies are not availed of. We have very little heckling by stockholders at

the annual meetings of our corporations. We are too much imbued with the idea that

we should not be severe on misdemeanor in office, whether public office or private

corporation, because it is loosely alleged that "everybody is doing it." This again

is a survival of our earlier low standards of morality. We have not learned to give

enough attention to character and record, and We do not take the trouble to study
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available information and form our judgments from it. It is for this reason tbat the

gold-brick man, the green-goods dealer, the bucket-shop keeper, and the get-rich-quick

adventurer make money so easily. It is hard to sell a horse for $50 to a man who needs

a horse and who has every reason for trusting your good faith, whUe the same man will

spend hundreds of dollars on an obviously fraudulent investment offered by a man
whom he has never seen before.

Statutes will not cure this condition. Nothing will help but a gradual education

of the public—a general improvement of its intellectual and moral perceptions. A
careful scrutiny of the business transactions of to-day and of the successive previous

decades will convince any fair observer that there has been a steady improvement
in business morality; and it is a reasonable deduction that the business practices of

the day are as good as this generation deserves—just aS our political methods, our

legislators, and our governors are as good as we deserve.

To fester the business of honest and intelligent men, and if possible to give at the

same time protection to fools—this is the problem before Congress and the State legis-

lature. To invert this proposition and undertake primarily to protect fools, is to at-

tempt the impossible. To foster business—not "big business," but everyone's right

to work; to reduce unemployment and uncertain employment; to reduce the cost of

living—these surely are the objects in your minds. To achieve these ends I earnestly

urge:
_ .

-

1. Legislation that will simplify and quicken judicial procedure.

2. Less legislation of all other sorts.

3. Abolition of indirect taxes, which at great cost vex and hamper industry, and the

substitution of direct stamp taxes, which will frankly remind the pubKc of the cost of

its own Government.
Respectfully submitted.

WiLLAKD V. King.

Statement op Hon. Dick T. Morgan, a Representative fbom Oklahoma.

Mr. Chairman and gentlemen of the committee, the State of Oklahoma has a corpo-

ration commission that was created by the constitution and g^ven extensive power
and jurisdiction by that instrument—especially over public utilities, transportation,

and commtmication corporations. But by statute it has been given very large power
over industrial and mercantile corporations and associations. So far as I have been
able to ascertain, no other State has a similar statutory provision, declaring when,
and under what circumstances a private business becomes a public business and
subject, as the statute declares, "to be controlled by the State, by the corporation com-
mission, or by any action in any district court of the State, as to all its practices,

prices, rates, and charges." We have been for months holding hearings upon proposed
antitrust lesislation. Many propositions have been presented and discussed, but I

submit that this provision in the Oklahoma statute is worthy our most careful study,
and by some modification would be practical and effective in controlling our large
corporations engaged in interstate trade. The statutory provisions are as follows:

Sections 8220 and 8235, Revised Laws of Oklahoma, Annotated, ]niO, provide:
"Sec. 8220. Every act, agreement, contract, or combination in the form of trust,

or otherwise, or conspiracy in restraint of trade or commerce within this State which
is against public policy is hereby declared to be illegal."

"Sec. S235. Whenever any business, by reason of its nature, extent, or the existence
of a virtual monopoly therein, is such that the public must use the same, or its serv-
ices,or the consideration by it given or taken or offered, or the commodities bought
or sold therein are offered or taken by purchase or sale in such manner as to make
it of public consequence, or to effect the community at large as to supply, demand,
or price, or rate thereof or said business is conducted in violation of the first section
of this article, said business is a public business and subject to be controlled by the
State, by the corporation commission, or by any action in any district court of the
State, as to all of its practices, prices, rates, and charges. And it is hereby declared
to be the duty of any person, firm, or corporation engaged in any public business to
render its services and offer its commodities, or either, upon reasonable terms, with-
out discrimination, and adequately to the needs of the public, considering the facilities

of said business."
'

Under this statute our State corporation commission has heard and acted upon a
number of cases. I believe this statutory provision is a wise one, and I think should
be carefully studied in connection with our antitrust legislation. In connection
therewith I believe the decisions rendered by our corporation commission would
also be of value, and I ask leave to print as part of my remarks a statement covering
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some of the important decisions under the Oklahoma statute rendered by the Okla-
homa Corporation Commission and furnished me by Hon. George A. Henshaw, a
meniber of the Corporation Commission of Oklahoma. The synopsis of such decisions
furnished by Commissioner Henshaw is as follows:

CoEPOEATioN Commission op Oklahoma,
Oklahoma City, November 28, 1913.

Proposed Order No. 123. Order No. 769. In re proposed Order No. 123, investigation
relative price of crude and refined petroleum. Cause No. 1719.

Appearances: E. C. Patton, for the commission; Dillard & Blake, attorneys for the
Texas Co.; Burwell, Crockett & Johnson, attorneys for the Waters-Pierce Oil Co.;
Parker & Simons, attorneys for the Enid Independent Oil Co.

FINDINGS OF PACT, OPINION, AND ORDER.

By the commission: The commission issued proposed Order No. 123 after many
complaints had been filed, claiming that the stronger companies were trying to drive
the weaker companies Out of the State. During this hearing special ccmplaints were
made at the town of Enid, and special investigation was made at that place during
the month of August.

It was claimed at this hearing by some of the complainants, who were engaged in
the distribution of oil, that the price had formerly been made on the suggestion of the
Waters-Piecre Oil Co. Our Constitution provides that a commodity can net be sold
in one part of the State of Oklahoma cheaper than in another part, plus additional
freight rate, if any. At the time of the investigation at Enid special cr secret prices
had been made by some of the companies, and gasoline was being sold in srme instances
at ajjproximately the cost thereof to the distributor. The evidence shewed that the
distributors who bought their supply from the manufacturers in Oklahoma paid
slightly more than 11 cents per gallon for gasoline and 4 cents for kerosene.

It is claimed there is a loss in evaporation and waste of gasohne of about 2 cents per
gallon; that it costs from 1 to IJ cents to distribute the same. Hence the actual cost

of gasoline on this basis would.be approximately 15 cents per gallon.

At the time of the hearing gasoline was being sold to the retail merchant at from 15
to 19 cents per gallon, and in some instances as low as 14 cents per galkn. Since
the hearing the oil distributors at Enid were notified to raise the price of gasoline to

19 cents per gallon and kerosene to 9 cents per gallon. This order was made by the
refineries, without any increase in the price of crude oil or increase in the price by
the refineries to their distributing agents.

The loss by evaporation and waste in kerosene will not exceed one-fourth cent per
gallon. Hence, the total cost to the distributor of kerosene would not exceed 6 cents
per gallon, including the freight.

While this investigation has not been concluded in detail, the evidence was closed

so fer as the special conditions at Enid were concerned. However, at the close of

that hearing all parties were notified they could introduce additional evidence at

Oklahoma City. No request has been made of the commission to introduf e any evi-

dence, as shown by the record. Counsel for the Waters-Pierce Co. su^tgested to one
member of the commission that they wanted to refute some testimony in reference to

that company fixing the price of oil at Enid. However, nothing has been offered up
to date.

In view of the fact that the prices have been arbitrarily raised pending this hearing
beyond the maximum amount which was charged at the time of the hearing, the
commission will fix the prices for the sale of kerosene and gasoline at Enid.
The Attorney General has filed a complaint with the commission involving sub-

stantially the same matter, which has been set for hearing at the December term,

and the prices herein made are subject to revision during that hearing, and are only
intended as a temporary or emergency order until the commission can arrive at its

conclusions after the hearing that is to be conducted upon behalf of the people by
the Attorney General. The Government is also making an investigation of the
relative value of crude oil in Oklahoma. Copy of that report wUl be filed with the
commission as soon as completed.

The contract between the refineries and some of the distributing agents at Enid
provides that in case the price of crude oil advances the price of refined oil should

advance one-twentieth of that amount.

It is the conclusion of the commission that gasoline should be sold at Enid in quan-
tities of 5 gallons or more at a price not less than 16^ cents nor more than 17J cents

per gallon, and that kerosene should be sold at a price not less than 7J cents nor more
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than 8 cents per gallon, and that these pricea should prevail at all points in Garfipld,

Kingfisher, Blaine, Major, Alfalfa, Woods, Woodward, Ellis, Dewey, and Graiit

Counties, plus any additional cost in freight rates to the different points.

It is therefore ordered that pending the investigation of the complaint filed by the

Attorney General and the general investigation herein, all parties engaged in the
distribution of kerosene and gasoline in Garfield, Kingfisher, Blaine, Major, Alfalfa,

Woods, Woodward, Ellis, Dewey, and Grant Counties shall charge therefor in quan-
tities of 5 gallons or more for gasoline not less than 16J cents per gallon nor more than
174 cents per gallon, and for kerosene not less than 7^ cents nor more than 8 cents per
gallon: Provided, That lower grades of gasoline and kerosene than the standard may
be sold at a different price: Provided, That the grade and price be first submitted to

and approved by the commission: ProvidedJurther, That where parties have heretofore

made contracts to furnish gasoline or kerosene at a certain price for a given time these

contracts may be carried out if submitted to and approved by the commission, and
the commission will approve any reasonable, valid contract that may differ from the
prices herein set forth.

Should this order in any way work any hardship on any of the distributors of kerosene
and gasoline,, or any of the consumers thereof, pending the time for which it is issued,

tho commission will hear an application to modify or adjust the order to meet all

necessary and reasonable conditions when at the same time the public may not be
injured.

This order sha,ll take effect on and after the 15th day of December, 1913.

Corporation Commission,
A. P. Watson,
Geo. a. Henshaw.

Commissioners.
Attest:

J. H. Hyde, Secretary.

Sections 8220 and 8235, Eevised Laws of Oklahoma, Annotated, 1910, provide:
"Sec. 8220. Every actj agreement, contract, or combination in the form of trust, or

otherwise, or consjjiracy m restraint of trade or commerce within this State, which is

against public policy, is hereby declared to be illegal.

"Sec. 8235. Whenever any business, by reason of its nature, extent, or the exist-

ence of a virtual monopoly therein, is such that the public must use the same, or its

services, or the consideration by it given or taken or offered, or the commodities
bought or sold therein are offered or taken by purchase or sale in such manner as to
make it of public consequence or to affect the community at large as to supply, de-
mand, or price or rate thereof, or said business is conducted in violation of the first

section of this article, said business is a public business, and subject to be controlled
by the State, by the corporation commission, or by any action in any district court
of the State, as to all of its practices, prices, rates, and charges; and it is hereby de-
clared to be the duty of any person, firm, or corporation engaged in any public business
to render its services and offer its commodities, or either, upon reasonable termp
without discrimination, and adequately, to the needs of the public, considering thp
facilities of said business."

I^eference to opinions and orders of the corporation commission imder the antitnist
act of Oklahoma pertaining to the following classes of business:

1. Ice manufacturers and distributors.

2. Cotton gius.

3. Cotton compressors.
4. Oil, kerosene, and gasoline.

5. Newspapers.
6. Retail lumber yards.
7. Mill prrfducts.

8. Combination laundries.
9. Bus and transfer companies.
Reference will be made under each subject in the order above named, and all of the

orders made under this act by the commission have been compiled with and appear
to have the effect of satisfying all parties interested.

1. ICE manufacturers and distributors.

Order No. 210. Corporation Commission's Second and Third Annual Reports,
1909-10, page 353, directs that the Tishomingo Ice & Cold Storage Co. shall deliver ice
to all i)ers!m8 in the town of Tishomingo, and scales shall be carried on each wagon and
ice weighed to consumers when requested.
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Order No. 227, same report, page 358, fixes the price at which the Ada Ice & Fuel Co',

shall sell ice to the different classes of consumers in the town of Ada.
Order No. 233, same report, page 354, directs the Mangum Ice & Cold Storage Co.

to deliver ice to all parties within the corporate limits of the city of Mangum and fixes

the prices to be charged consumers.
Order No. 255, same report, page 361, directs Nathan Sass to weigh ice to consumers

in the town of Marietta when requested.
Order No. 256, same report, page 390, directs D. B. Hull to weigh and deliver ice to

consumers when requested.
Order No. 330, same report, page 403, directs the Geary Light & Ice Co. to keep its

manufacturing plant clean and sanitary, and to adopt suflficient measures to protect
ice in process of manufacture against contamination, and to manufacture pure and
wholesome ice which is sold to the public.

Order No. 451, Corporation Commission's Fourth Annual Eeport, 1911, page 419, im-
poses a fine of |100 on the Pauls Valley Ice Co. for violation of order No. 256, refusing

to deliver ice as directed in said order.

Order No. 504, same report, page 496, directs the Tishomingo Ice & Coal Storage Co.
to deliver ice to consumers and fixes the price thereof.

Order No. 505, Corporation Commission's Fifth Annual Report, volume 1, 1912,

page 498, directs all ice manufacturers in Oklahoma City to not deliver ice to any per-

son for delivery to consumers in Oklahoma City unless such person shall have a per-

mit from the corporation commission to deliver ice within the city; permits to be iss\ied

by the commission to all who may apply, and shall authorize the recipient thereof to

deliver ice to consumers in Oklahoma City until they short-weight the consumers.
When any person delivering ice in Oklahoma City who wilfully fails or refuses to give
the approximate correct weight of ice purchased, the permit shall be canceled and the
offending party shall not be allowed to deliver ice in Oklahoma City thereafter.

Note.—The above order has been obeyed, and there has been no complaint in
Oklahoma City among consumers as to amount of ice purchased. The cause of the
above order was an understanding or combination between employees engaged in
distributing ice to sell 300 pounds for ths price of 400 pounds and only account to the
ice manufacturer for 300 pounds. It was estimated by the ice manufacturers that the
people of Oklahoma City were being defrauded of at least SI200 a day by this process.

Order No. 708, not published. Complaint against the New State Brewing Associa-

tion, asking that the company be required to sell ice to ice distributors for the purpose
of reselling to the consumer in Oklahoma City. The case was dismissed, the com-
mission holding: "The manufacturer of a commodity has a right to select its agents of

distribution and its system and means of distributing the commodity to the public in
any manner it may adopt so that the public ib not injured thereby. This means that

a commodity which the public must use should be placed on sale where it may be
purchased without any great inconvenience to the consumer."

2. COTTON GINS.

Order No. 447, Fourth Annual Eeport Corporation Commission, 1911, page 433.

Complaint alleged that a certain cotton buyer was paying more lor cotton ginned
by his gin than if the cotton were ginned by s.ther gins. "The commission held that

there being several cotton buyers in the town without any understanding or combina,-
tion of prices, a virtual monopoly did not exist and the commission had no jurisdiction.

The case was dismissed.

Order No. 530, Fifth Annual Report Corporation Commission, page 538, directs the
defendant, the Harris-Irby Cotton Co., to gin custom cotton and fixes the price for

ginning.
Note.—There was one cotton gin located at the town of Geary, which was isolated

by several miles from any other gin. The owner of this gin was buying cotton in the
seed. The merchants were also buying cotton. The gin man refused to gin cotton
for anyone except himself. That is, before their cotton could be ginned they must
sell it to this one buyer. The commission held that before a perbonwho had dedicated
private property to a public use could withdraw the same he must give a reasonable

notice in advance of such action. If not, thrashing-machine owners, in the middle of

a thrashing season, could refuse to thrash wheat for farmers and force them to sell the
wheat in the field at such price as the machine owners may see fit to make.

3. COTTON COMPHBSSES.

Order No. 559. Fourth Annual Eeport of Corporation Commission, page 606. Com-
plaint asks that the CHnton Ice & Commerce Co. be required to operate its compress

at CUttton, Okla. The case was dismissed and afterwards reinstated and an order

made requiring the compress to operate during the season 1913-14.
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Order No. 642, not published, prescribes the regulations for weighing cotton at

compresses. Cotton is sold on the basis of compress weights. During damp weather
the weigher at the compress docks the cotton a certain number of pounds per bale
which, m his judgment, will amount to the moisture absorbed. This discretion on
the part of the weigher is often abused, and it was alleged that favorite cotton buyers
were sometimes given a great advantage. The commission held that where cotton

was docked for dampness or other causes the actual weights, together with the amount
each bale was docked, should be submitted to both parties in interest, and the cotton
should be reweighed at the request of either party.

This order has been complied with and has given satisfaction to all parties concerned.
Both the buyers and the compresses would now object to its repeal, notwithstanding it

was resisted at the time it was issued.

4. on- COMPANIES.

Order No. 601. Fifth Annual Rejaort Corporation Commission, 1912, volume 1,

page 690, directs the Waters-Pierce Oil Co., the Texas C(i., and the Oklahoma Oil Co.
to sell kerosene in quantities of 1 barrel or more at the same price.

Note.—This order was the result of oil companies selling oil stoves to the farmers in
those localities where there was no timber or other fuel and agreed that oil should be
furnished them in barrel lots at jobber's prices. After stoves were iiistalled the local

dealers objected tT this arrangement. Complaint was fUed and the sihove order
resulted, which is being strictly obeyed.
Order No. 728, not published, directs that the Texas Co. and Waters-Pierce Oil Co.

shall sell gasoline in the town of Idabel, Okla., for the same price it sells in other
sections of the country plus any additional transportation charge and distributing
expense.
Order No. 769, not published, temporary order fixing jobbers' price of kerosene

and gasoline in the northwest part of the State of Oklahoma. This order was set

aside pending final disposition of the case.

5. NEWSPAPERS.

Order No. 704, not published. This was an opinion based upon a complaint and
agreed statement of facts filed by the Mellon Co., a large retail dry goods house,
against the Daily Oklahoman, alleging that the Daily OklaJioman had a virtual
monopoly on all morning advertising in Oklahoma City, and asked that this news-
paper be required to advertise for the Mellon Co. at the same rate as it did for other
similar concerns. The Oklahoman had refused to accept advertising from the Mellon
Co. because of a controversy over other business transactions. The commission
found that it was the duty of the Oklahoman to advertise for the Mellon Co., but
made no order. The Daily Oklahoman followed the findings of the commission
and complied with the suggestions made therein. All parties are now satisfied.

6. RETAIL LUMBER YARDS.

Order No. 589, Fifth Annual Report Corporation Commission, volume 1, page 656,
directs the local lumber yards at Cherokee to sell lumber to all parties without dis-
crimination in price tor the same quality and quantity.
Note.—This complaint was filed by an independent lumber yard, claiming that

other lumber yards were seUing lumber at or below cost for the purpose of destroying
competition.

7. MILL PRODUCTS.

Order No. 710, not published. Complaint was filed asking that the Cordell Gin &
MilliDg Co. be required to sell its products to certain retail merchants. Complaint
was dismissed, the commission holding that it has no jurisdiction in the regulation
of a private business which deals with the public unless a virtual monopoly is shown.
All laws regulating mills have been in the interest of the ultimate consumer and not
the middleman or the distributor of the j)roduct. The manufacturer of a commodity
has a right to select its agents of distribution and its system and means of distributiiw;
the commodity to the public in the manner it may adopt if the public is not injured
thereby.

8. COMBINATION LAUNDRIES.

Order No. 685, not published, directs five laundries in Oklahoma City, who are
organized under the name of the Oklahoma Operating Co., to not increase their prices
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over those which were charged before the combination took place without first apply-
ing to the commission and securiag permission, after making proper showiag that the
prices should be advanced.
(Note .—Five laimdries in Oklahoma City combiaed under the name of the Okkhoma

Operating Co. and issued a schedule of prices iucreasing the price of laundering in the
city. This order prevented any increase in price, but the commission has no juris-

diction to dissolve combinations. That is for the courts. The orders of the com-
mission go to controlling their prices and practices after the combination is made.
The order in this case has been complied with to the letter, and the people do not
complain of the combination, but all are apparently satisfied.)

9. BUS AND TEANSFEK COMPANIES.

Order ^o. 758, not published, directs the Mahoney Bus, Baggage, Carriage & Taxi-
cab Co. to transfer all baggage under similar conditions for me same prices, and it

can not refuse to deliver any baggage when tendered.
(Note.—This complaint grew out of a controversy between the baggage company

and a traveling salesman, wherein the baggage company refused to transfer the bag-
gage of the salesman at any price because of some personal difference. The order is

being complied with.)

Department op Commeece,
Opitcb op the Secretary,

Washington, April 15, 1914.

Mt Dear Judge Clayton: I hand you herewith communication from the Com-
.missioner of Corporations, together with copy of a letter sent by me this day to the
President on the same subject.

Yours, very truly,

William C. Eedpield, Secretary.

Hon. Henry D. Clayton, M. C,
House of Representatives, Washington, D. C.

April 15, 1914.

My Dear Mr. President: There has been inclosed to you from the Commissioner
of Corporations copy of a report dated March 21, 1914, by C. E. La Vigne, special

agent of the Bureau of Corporations, in the matter of free deals in merchandise and-
gift enterprises, trading stamps, premiums, etc., connected with methods of distri-

bution.

I venture to ask your very special attention to this memorandum, which seems
to me to show an evil quite as serious as others to which fuller discussion has been
given. You will find that business men, even those who carry on the practices, both
manufacturers and retailers, object to the methods used, and that all seem to agf^e

the consumer is deceived and not benefited.

Copies of this very important memorandum have been sent at my request to the
Attorney General and the chairmen of the Judiciary Committee of the House and' the
Commerce Committee of the Senate.

I venture to think that legislation is practicable, indeed desirable, in this con-
nection, to which there can be no objection either on financial, economic, or social,

grounds, and which will be of far-reaching value, especially to the poorer classes of

our consumers. I recommend that it be made a portion of our pending business
legislation.

Yours, very truly, .

The President,
The White House.

Department op Commerce,
Bureau op Corporations,

Washington, April 14, 1914.

My Dear Judge Clayton: Upon the suggestion of the Secretary of Commerce, I

hiave the honor to hand you herewith a memorandum upon the question of "Pre-

miums for wrappers and coupons, trading stamps, free deals on merchandise, and

74414—^voL 2—^14 46
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gift enterprises connected with methods of distribution," prepared by one of our

special agents of the Bureau of Corporations at his request.

With assurances of my respect and esteem, I am.
Very truly, yours,

~

. .

Joseph E. Davies, Commismaner.

Hon. Henry D. Clayton,
House of Representatives, Washington, D. C.

Inclosure.

IMemorandum for the commissioner. In re premiums for wrappers and coupons, trading stamps, free

deals on mercliandise, and gilt enterprises connected with methods of distribution. C. E. La Vigne,

special agent. March 21, 1914.]

This memorandum relates to correspondence (R59526) between Mr. Samuel S. Fels,

of Fels & Co., manufacturers of soaps, Seventy-third Street and Woodland Avenue,

Philadelphia; Hon. William C. Redfield, Secretary of Commerce; and Representa-

tive W. C. Adamson, all of which has been referred by the commissioner to Agents

La Vigne and Gries, with instructions to look into the question discussed in said

letters and make report.

Free deals, coupons, trading stamps, and other gift enterprises have received some

previous attention by the bureau in connection with the inquiry on resale price main-

tenance. There is much merit in the contention and foundation in fact for the state-

ments of Mr. Fels to Secretary Redfield that

—

"This matter of premiums for merchandise has grown to a tremendous business in

the country—wholesale, retail, and direct to consumers. It leads to unfair competi-

tion. It gives the consumers the idea that they are getting something for nothing,

which is untrue, as they have to pay more in the end for their merchandise. There

is a great deal to be said on this subject, and a large amount of material can be gathered

to show enormous waste."
Statements made by the merchandisers who have thus far been approached on

this subject tend to support almost unanimously the opinions expressed by Mr. Fels.

In discussing resale price maintenance the following questions have been sub-

mitted to various dealers:

"Does the manufacturer or jobber 'throw in' any articles free of charge, or offer the

retail dealer other special rebates based upon the purchase of certain quantities of

certain goods?
"Are there any 'free goods' or coupons or other inducements connected with the sale

of any articles to the consumer which you handle?
"what are the advantages of 'free goods' or coupons to the consumer?"
The following replies seem to be representative of the general attitude with regard

to gift enterprises. They are self-explanatory, and are submitted as a preliminary to

further study, as follows:

,
Drugs.—E^ee goods and special discounts are given to dealers on quantity orders

which the small retailer can not always take advantage of. The free goods are not
always of the same article ordered. More frequently they are goods of some oth^
character which the manufacturer wishes to introduce or to push. We do not have the
option of selecting the free goods. The articles received, being on the shelf at no
direct cost to us, of course we want to sell them, and so we push them. Wholesalers
throw in free goods with orders for perfumeries, toilet articles, and certain patent
jnedicines, but never with proprietary medicines. Patented druggists' articles are

usually nationally advertised. Proprietary preparations are sold mostly through the
taedium of prescriptions.

Special deals are occasionally offered to the retailer on a combination order for

various articles made by one concern. For example, if a combination order for

Colgate's products amounts to a specified sum, the freight charges are prepaid. Dis-
counts and free goods reduce the cost of the order approximately 42 per cent more.

Generally speaking, I do not consider free goods or coupon inducements an advan-
tage to the consumer. The manufacturer could put more quality into his goods in-

stead or sell cheaper by diverting the costs of the coupon system into legitimate chan-
nels.

Another druggist says: There are some advantages in "free goods" for the whole-
saler and retailer, but none for the consumer. The Larkin Co., of Buffalo, N. Y.,
hurts dealers everywhere. The Christiani Co., Washington, D. C, introduces its

sirup compound, blood tonic, rheumatic remedy, sore-throat remedy, dyspepsiaremedy,
etc., by giving blocks of stock in the company to retail dealers to the amount of pur-
chases, said stock not to exceed $1,000 in value. The manufacture of "chill and ma-
laria capsules " gave one dozen bottles free with each dozen bottles sold to the retailer.
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Onlyone order for one dozen free was given to the same druggist; after the first dozen,
the gift amounts to three bottles free with each dozen order.

Furniture.—There are no free goods for consumers in this line of trade. The manu-
facturers used to give Christmas presents to retail dealers, but this is no longer done.
I don't think there are any advantages for consumers in coupon and gift systems.
I have tried coupon plans of my own arrangement. The only man to benefit is the
one who gets up the coupon. The National sweeper throws in one sweeper free to
the dealer with each order for a dozen.
Another furniture man stated that the effects of free goods and coupons for consumers

are bad.
Clothing.—^There is very little of the gift business in the clothing trade. There is

no advantage for the consumer in free "goods." Coupons and such things are used
for adverti-sing purposes, but they do not benefit the consumer. He pays. The
Cincinnati Garter Co. gives free goods to the retailer.

Haberdasher.—Manufacturers give deals to retailers on very large quantity orders and
in "broken lots" of goods. The Hamilton Corporation, New York, gives a coupon to

consumer with handkerchiefs, certain articles being offered in exchange for the cou-
pons. The customer rarely accepts the coupons. This gratis stuff is no advantage to

the consumer whatever.
Groceries and marhet supplies.—Manufacturers give all kinds of free goods to dealers

on small orders, the gifts being added in proj^ortion to the size of the orders. On
large orders a small cash rebate is given, without free goods. Certain manufac-
turers throw in free goods,, but raise the price. E. T. Babbitt and N. K. Fairbanks
are famous for this.

In the majority of cases the jobber throws in free goods for the retailer. They won't
mix a case of different goods to make a sale, but they offer free stuff as the inducement.
Gift enterprises largely accompany new goods being placed on the market, as special
concessions to the dealers for the purpose of introduction.
Another grocer says: "Post Toastaes are given free to the consumer with an order for

Grape-Nuts. This is the only gift connected with the goods I handle. In the item of

Grape-Nuts, the consumer gets 25 cents worth of cereal for 15 cents. This is merely
an advertising scheme. There is no ultimate advantage to the consumer.
.Another grocer says: I use the coupon sj^stem to cut the price on nationally adver-

tised, standard, and price-maintained articles. I give, with this class of goods, a
coupon having a much larger, exchange value than the coupon accompanying other
commodities.

Jeweler and optician.—Reliable concerns do not offer special inducements. Man-
ufacturers and jobbers do not throw in free goods in my lines. There are no advan-
tages for consumers in the "free goods" systems. They are not getting something
for nothing.
Hardware and paints.—Nothing is "thrown in" on hardware. On a $32 purchase,

Liqmd Veneer gives the retailer one dozen 25-cent cans free. On "61" varnish and
Liquid Granite about 5 per cent of free stock is added to orders in 12-gallonlots. Free
goods or coupons are sometimes a business maker for the dealer, but no ultimate
advantage to the consumer. There are.no free goods connected with the Gijlette

razor.

Another hardware merchant says: There are no gift enterprises in the hardware
business now. Schemes of this kind are worn out. People have wakened to the fact

that they don't get anything for nothing.

Shoes and rubbers.—No .free deals are offered by manufacturers or jobbers. In an
arrangement of my own (retailer) I give one coupon with each purchase of $1 or over.

Twenty of these coupons are redeemable in my store for $2 worth of merchandise.
If it happens to be a large family and the family bought regularly from me, this cou-
pon system would actually result in a rebate to the consumer. It is more essentially

an advertisement for me. I have never, as yet, had to redeem any of those coupons.
Cigars, cigarettes, tobacco, pipes, magazines.—There are no free deals or coupons

connected with trade in pipes, magazines, or cigars handled by independents. Such
deals are numerous in tobacco and cigarette trading, the inducement on small quan-
tities usually being about 8 per cent gratis to the retailer in free goods, plus a small

che'ck from the factory; on large quantities it is mostly added free stock, with an
occasional check for good measure. The jobber usually adds free stock to his sales,

say a pound- or more of tobacco added to an order. Lump combination deals are

frequently offered on tobacco. This is one of the American Tobacco Co.'s strong

methods of selling.

Wholesale and retail liquors.—Paul Jones & Co. gives the dealer one case of 24 pints

of whisky free with a purchase of five cases of quarts. The same is done by Bairds &
Daniels on bucjjiu gin. Wilson whisky gives 13 bottles to a case, an extra bottle

thrown in. Straus, Gunst & Co., of Richmond, Va., do the same as Wilson.
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As a retailer, I give samples of liquors and also coupons. The cost of these sam-

ples and coupons, in my case, comes out of my own pocket. Samples given by any
dealer are at his expense. My coupon amounts to an actual 10 per cent rebate on
the customer's purchase. Customers cash their coupons right along in my store in

exchange for goods. At Christmas time I make up "lump packages," containing

five bottles of assorted wine for $1. This is a business maker. People think they

are getting more than what is coming to them, but of course they are not.

Photo supplies, athletic goods, stationery, textbooks, .and fiction.—^Manufacturers and
jobbers throw in advertising matter for retailers and display goods for show windows.

That is all. Free goods are occasionally included in sales of high-grade pictures to

retail dealers. There is no advantage at all for the consumer in coupon and free-

goods arrangements. I tried it out as a retailer and was glad to give it up. Trading

stamps demoralized business in Washington at one time, but they were finally

knocked out by the courts. Customers used to ask me for trading stamps as a pre-

mium when I sold them postage stamps as a favor. And these people actually fussed

when I refused to give trading stamps to cover the purchase on postage stamps.

Department store.—If anything is thrown in by manuiacturers and jobbers for the
retailer or consumer, you pay for it anyhow. The gift method of encouraging sales

is frequently encountered. In general, there are no advantages in "free goods" or

coupons for the consumer. These systems do not save the consumer any money.
The "gift-enterprise" customs in methods of distribution can be more fully studied

coincident with the work on resale price maintenance. Coupon inducements, profit-

sharing certificates, premiums, etc., are so closely woven into some lines of business

as a special rebate that the subject is naturally an important factor correlated with
the resale price systems.
The four bills (H. E. 188, 3404, 12470, 13723) recently introduced in Congress to

levy a tax on tobacco coupons have been noted, as well as the hearings of March 11,

1914, before the House Committee on Ways and Means. At this hearing it was said

that 95 per cent of all tobacco products, sold by the United Cigar Stores Co. are the
products of the divided parts of the former Tobacco Trust, and that a special rebate
equal to the value of the coupon is given the United Cigar Stores Co. by the divided
parts of the former trust on all their purchases. Hence, while the coupon appears
to be an evidence of indebtedness on the part of the United Cigar Stores, it is, in
fact, paid by the so-called trust and becomes a profit rather than a liability to the
United Cigar Stores Co. The very fact that the majority of these divided companies
now have a coupon is an admission that they recognize in the coupon an effective

means of gaining a further control of the tobacco industry or regaining what they
may have lost by the dissolution.

Special reports bearing directly on gift enterprises can be forwarded from the field

as rapidly as the information is collected. This course will be followed, with your
approval.

Respectfully submitted.
(Signed) C. E. La Vigne, Special Agent.

The Gbassblli Chemical Co.,
Birmingham, Ah.., April 17, 1914.

Hon. Henry D. Clayton,
Chairman Judiciary Committee, Washington, D. C.

Dear Sir: Referring to the proposed antitrust legislation and in reference to the
interlocking directorates section, I notice in this morning's paper the following:
"Under the interlocking directorates section there is added a provision that after

two years from the passage of the bill 'no person shall at the same time be a director
or other officer or employee of more than one bank, banking association, or trust com-
pany organized and operating under the United States laws, either of which has de-
posits, capital, surplus, and undivided profits aggregating more than $2,500,000.'"
As a director in a national bank of this city, I respectfully submit that a bank con-

taining deposits, capital, surplus, and undivided profits aggregating as much as $5,000,-
000 is not, in my judgment, a large bank, nor a bank at which the sentiment of the
country calling for this legislation is directed. I therefore take the liberty of suggest-
ing that this provision be so amended, either by striking out the word "depoats,"
leavuig capital, surplus, and undivided profits aggregating more than $2,500,000, or
that it be left deposits, capital, surplus, and undivided profits aMTesatina; more than
$7,500,000.

65 6 -—6

In my judgment, no bank whose total deposits, capital, surplus, and undivided
profits do not aggregate more than $7,500,000 is in the class that constitutes the so-called
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Money Trusts, or will or have figured in the past in any such combination. On the
other hand, I do not believe that it is the intent and purpose of our Representatives
to hamper by adverse legislation institutions doing business strictly -within the litnita

of the law, in spirit as well as otherwise . They not only did not, but can not enter into
the unlawful combinations at which this legislation is directed. There is scarcely a
bank in Birmingham that would not now, or in the near future, come under the influ-
ence of this inhibition in the proposed statute, and it is obvious that the banks of a
city the size of Birmingham or the size of the banks in the city of Birmingham are not
those against whom the legislation is sought or should be sought to be directed.

I am taking the liberty of sending a copy of this letter to Mr. Underwood.
I am, yours, very truly,

Wm. Sledd.

Pelt & Tarrant Mfg. Co.,

Chicago, April 29, 19U-
Hon. Henry D. Clayton,

Chairman Committee on the Judiciary,,

United States House of Representatives, Washington, D. C.

Dear Sir : I desire to respectfully register a most emphatic protest against paragraph
10 of section 7 of House bill No. 15657. This paragraph begins at line 23 of page 9.

If enacted into a law, it would at the end of two years place me in a position of violat-
ing that law although I have committed no act whatever which any member of the
committee would declare to in the slightest tend to restrict competition.
The situation is this: During the last 30 years I have made many inventions in

adding and calculating machines. I started with no capital ofmy own, and it was very
difficult to procure capital because there had never before been anything along this
line that was of real practical utility when contrasted with the expert mental computer
or adder.
The machines of my invention fell into two distinct classes; one particularly

adapted for certain classes of work, the other particularly adapted for certain other
classes of work, but there were still other classes to which both were adapted in which
it was possible for each class to come into direct competition with one another. As
time went on other manufacturers came into the field, one of them backed by great
ability and financial strength.
In the first place, I had no money myself, but was backed to the extent of about

$50,000 by Mr. Robert Tan'ant, whose fortune was not very large. We fcaind it im-
possible to enlist outside capital during the first 17 years, and with limited means it

was impossible to make much of any profit. Finally some parties offered that if we
would split the business into two companies they would provide sufficient capital

for the manufacture of one of these classes of machines, known generally under the
name of "Comptographs." Inasmuch as that would leave us sufficient capital to

carry on in a proper manner the manufacture of the other class of machines, known un-
der the name of

'

' Comptometers, '

' we assented to this, and a new company was formed
known as the Comptograph Co.
Mr. Tarrant and mysefl took our pay for the Comptograph business entirely in stock

of the new company. Since that time, during some 10 or 11 years, the two companies
have been actively competing in the field against all other manufacturers and against
one another. Nevertheless during that time Mr. Tarrant, before his death, and his
widow since his death, and myself have put about one-half a million dollars into the
new company manufacturing the Comptograph. To-day we own, as originally, prac-
tically all the stock of the old company manufacturing the Comptometer and about •

one-half of the new company. It goes without saying that we are directors in both
companies. Were we to continue as directors in the Comptograph Co. and also direc-

tors in the Felt & Tarrant Manufacturing Co.—two companies which, in the selling

field, hotly compete with each other, with entirely separate selling organizations

and separate offices in each city—^we would be violating paragraph 10 of section 7 in
the above-inentioned bill.

The younger company has not been very successful in a financial way. The old

company, in which we own practically all the stock, has been very successful. Under
the circumstances, if paragraph 10 of section 7 were enacted into law, I would sacrifice

all my interest in the new company, in spite of the fact that I have put several hun-
dred thousand dollars of cash mto it since it was organized. Without my support

there would be little if any chance of it continuing in business. The fact is, that

paragraph 10 of section 7 in this case would destroy competition instead of con-

serving it.
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Other sections of this bill seem to be drawn with a view to striking at some of the
conspicuous trusts, without proper appreciation of the extent to which it would
injure legitimate competitive business. For instance, the first paragraph of section 2
specifies one method sometimes used by powerful concerns to destroy a competitor,

but does not specify others just as bad which are often used, and I therefore believe
it would in practice, to a very great extent, relieve such competitors of the charge of

unfair competition in the case of those practices not specified, which are quite as

effective in destroying competition.
There is a kind of unfair competition wliich I believe the courts have already con-

demned in decisions under the Sherman law, consisting of the exploiting by a pow-
erful manufacturer of an article made to a more or less extent in imitation of the
principal article of manufacture or commerce of a weaker competitor and selling it at

ruinous prices. This kind of substitute is usually referred to as a "knocker." The
stronger concern, having a larger line of articles, can push very hard those in iiis line

which the weaker competitor does not have, selling the substitute only in those cases

where the weaker competitor wins out in fair competition against the article which
the powerful one makes a profit on. He makes a large profit in those cases where he
wins out with his regular article, and actilally loses money where he has to use the
substitute to keep the weaker competitor from obtaining the order. This is a very
effective way of destroying competition, especially where a large amount of capital

is required to manufacture and put on the market the article manufactured by the
smaller concern. There are plenty of other ways of destroying competition. In fact,

one could not possibly think in advance of all the different methods that could be
employed for the purpose. I could name some in my Hue of business that no law
could reach, unless it is the Sherman law just as it stands.

I would much prefer to take my chances against the unfair competition of a more
powerful rival under the Sherman law than under this bill, No. 15657. I have been
up against many kinds of unfair competition, and I believe the Sherman law is a
splendid thing, and I do believe that this bill as it now stands would, on the whole,
tend to destroy more competition than it will conserve.

I have been very much interested in the hearings before the Committee on Inter-
state and Foreign Commerce and the Committee on the Judiciaiy of the House, hav-
ing read all the printed hearings given before the former committee and a considera-
ble part of the hearings given before the Committee on the Judiciary. This bill is

not nearly so bad as the several bills which preceded it, and which apparently have
been merged into this one bill.

If paragraph e, on page 16, and paragraph d, on page 17 of section 18, House biU
14799, should be enacted into law, a patent would be so difiicult to sustain that it

would make it almost impossible for a new firm to get a start in any line under the
protection of a patent. Under our present patent laws a great many concerns have
been able to get a start who otherwise would never have come into the field of com-
petition. House bill No. 9299 also had a dangerous paragraph in regard to patents.
However, section 3 of the composite bill, No. 15657, will be just about as effective

as those clauses in regard to patents in preventing new concerns getting started. If
a new concern can not grant an exclusive agency for their goods to one party in certain
territories, with a distinct understanding that he will not handle any competing
goods, the goods of a new concern in most lines of business will never stand a ghost
of a show. In the matter of introducing new goods, no one will exert himself unless
he can have an assurance that he will reap the benefit of his pioneer work, and no
manufacturer when first starting out, with a reputation to make, will stand any
chance of success unless he can have the assurance that the man who handles his
goods handles no competing goods.

I believe the committee was desirous of framing a good bill, but if they had tried
to frame one which would give the monopolists not only material hope of evading
the Sherman law but new weapons with which to fight budding competition, they
could not have framed a bill wliich would have been much more effective for the
purpote of stifling competition. The great and powerful trusts won't worry very
much over section 3 of House bill No. 15657. Alost of them can easily change their
methods to avoid any ill effect it might have on them, but the little fellow who has
not the capital, and often not the experience, to successfully have his own selling
offices in many large centers, will be helpless. In fact, the big fellows can use, and
will use, this very section 3 to suppress budding competition.

I have read a good many bills that have been introduced for the regulation of
trusts, and I found one paragraph in one bill which would help the little fellow more
than probably any other thing which I have seen, and that has been left out alto-
gether in House bill No. 15657, and House bill No. 15613, reported out by the Com-
mittee on Interstate and Foreign Commerce. That was the first paragraph in
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section 11 of House bill No. 9763, introduced by Mr. Adamson, of Georgia. Manjf
of the States have passed onerous laws, usually referred to as "foreign corporation
laws." Those laws usually call for the payment of some fee or for some license or

some special tax before a foreign corporation can do business in the State. Taking
them altogether, if one complied with those laws in all the States, they would
amount to an expense which would be a serious financial burden on a little concern
just trying to get a start.

It is a very common practice for larger and older concerns, who would not feel that
expense, to comply with those laws, and then when a little competitor beats them
out in any particular case to go in and try to get the order canceled, explaining to

the customer that the little fellow is not registered in the State and he does not have
to pay the bill if he does not want to; that all he has to do is to set up the plea that
the little fellow is not licensed to do business in that State. Usually the little felloW
does not know how to conduct his business so as to make it fall strictly under the
head of interstate commerce and the courts in some States are very prone to decide
against the fellow who does not have a license. When the little fellow loses oat
once or twice he gets discouraged and feels that there is no use to struggle any longer.

Section 11 of House bill No. 9763 would put a stop to that kind of thing.
I realize that it would be rather hard to get a provision of that kind passed, because

of the powerful influence which would be exerted against it. These hostile foreign

corporation laws are a source of very considerable revenue to the officers of some

As the Sherman law stands, in spite of the outcome of certain conspicuous cases

brought under it, it is becoming a very effective instrument for the prevention of

unfair competition and will be more and more so as time goes on, if it is not weak-
ened by the passage of laws which will do more harm than good. There are some
things in House bill No. 15657 which are good, but as it now stands it is on the whole,
I believe, a very dangerous document.

Very respectfully, yours,

D. E, T'Ei/r

Committee on Foreign Affairs,
House of Representatives, United States,

Washington, D. C, May 4, 1914-
Hon. Henry D. Clayton,

Chairman Judiciary Committee, House of Representatives.

My Dear Mr. Clayton: I am inclosing herewith a set of resolutions adopted by
the Essex County Bankers' Association, of my district, which I trust will have the
conunittee's consideration.

Very truly, yours,
E. W. Townsend.

At a general meeting of the Essex County Bankers' Association, of Essex County,
N. J., held on the 16th day of April, 1914, on motion regularly moved and seconded,
the following preamble and resolutions were adopted:

Whereas the proposed bill of the House of Representatives, No. 15657, to supplement
existing laws against unlawful restraints and monopolies and for other purposes in
section 8 thereof, provides as follows:

"That from and after two years from date of the approval of this act no person
shall at the same time be a director or other officer or employee of more than one
bank, banking association or trust company organized and operating under the laws
of the United States, either of which has deposits, capital, surplus, and undivided
profits aggregating more than $2,500,000; and no private banker or person who is a
director in any bank or trust company, organized and operating under the laws of a
State, having deposits, capital, surplus, and undivided profits aggregating more
than $2,500,000 shall be eligible to be a director in any bank or banking association

organized and operating under the laws of the United States.

"No bank, banking association, or trust company organized and doing business

under the laws of the United States in any city or town of more than one hundred
thousand inhabitants shall have as a director or other officer or employee anjr private

banker or any director or other officer or employee of any other bank, banking asso-

ciation, or trust company located in the same place." Now, therefore, be it

Resolved, That we respectfully recommend that the said bill be so amended that no
person who shall be an officer or director of a State bank or trust company or any
private Isanker shall be eligible as a director of any bank organized and operating
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under tlie laws of the United States having a paid-in capital of over $2,000,000, and
that no person who shall be a director of any bank organized and operated under the

laws of the United States having a paid-in capital of over $2,000,000 shall be eligible

as a director of any other bank doing business in the same city organized and doing

business under the laws of the United States; and be it further

Resolved, That we respectfully recommend that the provisions of the said bill shall

not apply to mutual savings banks without capital stock organized under the laws

of any State.

The undersigned, the secretary of the association above named, has compared the

foregoing preamble and resolutions with the originals thereof as recorded in the minute
book of the said association, and hereby certifies the same to be a true and correct

transcript therefrom and the whole of said original preamble and resolutions.

Dated April 30, 1914.
R. Keistek, Jr., Secretary.

Aekmo Lumbek Co.,

Little Rock. Ark., May 1, 1914.

Hon. Henry D. Clayton,
Washington, D. C.

Dear Sir: We want to call your attention to section 6 of the bill introduced by
you with reference to the antitrust laws, so that instead of reading as it does in this

bill a change can be made which will include these words, "or aay association insti-

tuted for the purpose of mutual help," instead of "associations operating under the

lodge system instituted for the purpose of mutual help."
You will readily notice that your bill as it now reads excepts associations unless

they should be fraternal, labor, consumers, agricultural, or horticultural in their

nature, so that any organization of lumbermen, such as are formed in most of the
States, would be an exception and would not come under the provisions of the bill

although they are purely for mutual help and are not capitalized.

The reason we are bringing this matter before you is that from time to time in the

past our secretaries have been taken before court and our associations have been con-

demned because of the fact that it was supposed that we were operating for the pur-
pose of secretly maintaining prices or doing something else which was against the
Sherman antitrust law, whereas in every respect we are just doing what any asso-

ciation of retailers of any business would do, meeting for the purpose of discussing
matters which pertain to oUr retail business and which would be helpful to each other
and not at any time for the purpose of maintaining prices or supporting a trust.

The State in which we are operating is, as you no doubt are well informed, in a large

measure covered with timber, and there are in the State capitalists and labor who
are very much interested in the lumber business and who spend all of their time in it.

As employers we reahze that labor organizations under the bill mentioned have a
perfect right to exist, hold their meetings, discuss political, financial, and any other
subject which may come before them, this being perfectly lawful and according to

your bill their action can not be construed as being in opposition to the antitrust law.
What can be more fair then, than that the employer, the man that furnishes the money

for the industry to be carried on in this great State, should have an equal right to

meet, discuss affairs pertaining to the business, the best method of manufacture, of

logging, of selling, and of collections, without having' by this bill a reflection cast
upon them as being people who by these meetings are seeking in some way to evade
or to break the laws m question.

Our association meetings are as innocent of anything connected with unlawfulness as
can be the meetings of any labor organization, and we feel that it is an injustice to us
catised, we hope, by prejudice, which we hope to be able to do away with, that puts
us in a class by ourselves and seeks to keep us from having the same liberal construc-
tions placed upon our actions as is to be the case with other organizations mentioned
in the bill.

We wish that you would use your influence and, if possible, see that the clause
as introduced by Hon. L. C. Boyle, of Kansas City, is incorporated in the law, so
that we may get justice along with other organizations mentioned in the bill.

Yours truly,

Aexmo Lumber Co.
C. K. NicoLi..
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Rock Plaster Manufacturing Co.,
New Tori, May 1, 1914-

Chairman of the Judiciary Committee,
House of Representatives, Washington, D. C.

Dear Sir: We wish, to call your attention to sectionB 2 and 3 of the bill, H. R.
15657, known as the Clayton bill. We strongly object to the passage of this bill,

including these sections, for the following reasons:

That commercial laws are quite sufficient to take care of the ordinary prices of

foods in different localities and that we do not believe that they can be controlled

y legislation.

That if an attempt is made to control prices, it practically commits the Govern-
ment to guaranteeing to the manufacturer staple prices, thus insuring his profit,

and this practically does away with business competition.
That the present laws are amply sufficient to take care of any unfair competition

by large manufacturers who are making unbusinesslike attempts to injure their

small competitors.

In addition to these reasons, it is not possible to make the same price in the same
localities to all parties, as their responsibility differs, and prices are based largely

on the amount of risk that is taken in the case of each creditor.

We trust, therefore, you will use your influence in having this bill amended so

as not to include these two sections.

Yours, very truly,

Rock Plaster M'f'g Co.,

D. L. Haigh, President.

Chilton, Wis., April g9, 1914-
Hon. Thomas F. Konop,

Washington, D. C.

Dear Sir: My attention has been called to the antitrust bills now pending before
the National Legislature, and, as every citizen should, I have examined them with a
great deal of interest.

With the present interstate-commerce act in force requiring the published tariffs

of all railroads to be brought to the notice of shippers by the provisions of said act,

and providing that the tariffs of all railroads must be substantially the same for the
same service, and delegating the power to thj Interstate Commission as the final arbiter

to declare and fix the justice and equality of such rates, it would seem that the fourth
paragraph of bill No. 2, which proposes to eliminate all conferences and understandings
among the common carriers, as well as the shippers engaged in interstate commerce,
is very drastic in the penalties imposed, and is neither required nor is it in the best
interest of the business of the country, nor does it sufficiently or definitely define
what shall constitute such transgression of the act.

The use of vague and indefinite terms in such a measure does not tend to benefit,

but rather to hamper the business cf the country. If I am a shipper, of course I am
not entitled to a better rate than my competitor, but the rates for both of us are regu-
lated by the interstate-commerce act, subject to the determination of the Interstate
Commerce Commission as to the rate fixed by the carrier for both, but it would seem
that I ought to be entitled to confer with the carriers not only with reference to the
rate to be charged for my shipnients, but also with reference to other matters neces-
sarily connected with my business affairs with reference to the goods or property to be
consi^ed to such carrier, witihout taking the chance that by so doing I would be a
technical violator of the provisions of said paragraph and be subjected to the penalty
provided by section .3 of said act.

With reference to tentative bill No. 3, relating to interlocking directorates, I have
in mind a condition existing in this State with reference to the Wisconsin Central
Railway Co. This line of road extended fromAshland in a southerly direction through
the {leart of Wisconsin, terminating at Chicago, with a branch from Abbottsford west
to Minneapolis; originally a land-grant road. It was never a strong road, nor had it

sufficient earning capacity to properly keep up and operate its system; its stocks had
fallen in value and fluctuated at prices from 15 to 23. In this condition of its affairs a
few years ago it leased its property to the Soo Railway Co. under a loi^ lease. The
Soo Road at once entered into possession of the property and expended a great deal

of money in fitting up the line of the Central Road, and equipped it for both passenger
and freight business, and under its operation the line of the Wisconsin Central Railway
has become a great artery for the outlet of business. As I understand the conditions,,

by the terms of the lease from the Wisconsin Eailwaj Co. to the Soo Railway, it pro-

vided for an interlocking directory for the purpose of protecting the interests not only
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of the leasee but of the lessor as well, and those connected with each of said roads, and
that such arrangement was made for tnat purpose only, and not for the purpose of

destroying competition in the carrier's trade and business. The passage of bill No. 3
would cause a disruption of the business agreements beti^een these roads and nullify
the lease existing between them, and from my personal knowledge the effect of such
disruption would be far-reaching and injurious to the interests of business located
along the line of the Wisconsin Central Railway, and I can conceive of no possible
advantage to the shippers over said line or to business tributary thereto that could
be gained by such change so arbitrarily made.

I assume that there are many similar conditions existing in other parts of the cotmtry
which might be cited, where substantially the same state of affairs will appear.
You will permit me to suggest that it might be well to make haste slowly in the

passage of drastic legislation, without taking into consideration similar existing
circumstances to that which I have above suggested, as a general law touching afl

railroad corporations and making them amenable thereto might in some cases work
for good, yet in other cases, owing to the surrounding circumstances, instead of bene-
fiting the public generally might destroy the usefulness of a public utility by disar-
ranging its affairs, and thus instead of being a benefit mignt prove detrimental to or
militate against the best interests of the public tributary to some of such public utility.

Respectfully, yours,

J. E. McMuLLEN.

Randall Lumber & Coal Co.,
Flint, Mich., May 4, 19U.

Mr. Clayton,
Chairman Judiciary Committee,

House of Representatives, Washington, D. C.

Dear Sir: As a business organization and as retailers of lumber and coal, we would
respectfully ask the insertion of the following amendment to section 6 of the new
antitrust bill introduced by you, the amendment to read as follows:
"That nothing contained in the antitrust laws shall be construed to forbid the

existence and operation of fraternal, labor, consumers, agricultural, or horticultural
organizations, orders, or associations operating under the lodge system, or any asso-
ciations instituted for the purpose of mutual help and not having capital stock or
conducted for profit."

We feel, as members of the Retail Lumber Dealers' Association of Michigan, and
of the Ohio, Indiana and Michigan Retail Coal Association, which bodies of retail-
ers are organizations solely for mutual help and not for profit in anv sense of the word,
that this amendment should be introduced and made a part of the bill.
Kindly advise me on receipt of this letter if you will have any objections to this

amendment, and if so, why.
Thanking you in advance for this, we are,

Yours, respectfully, Randall Lumber & Coal Co.
Per Hugh Jackson, President.

Labor and Antitrust Legislation—The Pacts, Theory, and Argument.

[A brief and appeal by Samuel Gompers, president American Pederation of Labor.]

authorized by AMERICAN PEDERATION OP LABOR.

To the Members of the United States Senate and the House of Representatives:

Since current discussion has been largely upon a matter of vital importance to many
milhons of people whose welfare has been entrusted to your keeping, and since special
interests have endeavored to prejudice the minds of legislators and the publi^ and
to place them at variance with the contention of the workers thereon, there rests
upon me an imperative duty not only to those upon whom the dead weight and burden
of industry have ever fallen, but to you, that you may avoid being placed in oppo-
sition to labor's contentions without having had them fully and compfetely presented
for your consideration.
The matter to which I refer is embodied in the Bartlett-Bacon billsYH R 1873 S

927), Sixty-third Congress.
^ "

'

I am addressing you to explain why the working men and women demand as a
matter of social justice and humanity that they be given relief from the status in



TBUST LEGISLATION. 1797

which they are now placed by reason of court interpretations of the Sherman antitrust
law of 1890.
The history of those who toil has been one of pathos and bitter struggle, one of great

suffering and indomitable courage. In the earlier centuries the toilers were com-
pelled to work at the will or caprice of masters who owned their bodies and their labor
power. Living beings with human hearts and brains were legally and socially rated
as things, property. As a result of the barbarian invasions that overturned the social,

economic, and political institutions of Europe and produced feudalism, it was expe-
dient that changes be made in the status of the workers—they were made serfs and
villeins. Although their bodies were made free, the overlord retained an ownership
in their labor power. From this status, this semithraldom, the workers struggled to

secure more definite and more advantageous terms affecting the services they owed,
until finally they reached the level of freedom of contract.

Yet liberty, equality in justice, equal opportunity, had then not been won, nor are

they yet assured to those who have always been the oppressed wherever or whenever
oppression has existed. They had no voice or influence in deternyning the laws of

the land, or in selecting the administrative agents who made them effective. The
laws of the land had been made by those whose interests, environmgntj and expe-
rience in no way touched the world of the workers; political and judicial theories,

precedents were in accord with the convictions and viewpoint of the controlling

classes; intellectual life and interests were isolated from the work-a-day world.
Ethical and moral standards were as yet untouched by enlightened and merciful
humanitarianism. It was the task of the workers to present their pleas and con-
ceptions of justice so that established practices and standards 'might be broadened to

include the welfare of all the people. This was the task laid upon untutored, undis-
ciplined workers. Opposed to them were the keenest, most subtle intellects and
forces vested interests could retain. Each forward step was fiercely contested. The
controlhng interests would not abandon their special privileges even when once lost,

but sought to regain them by circumvention, sophistry, and legal chicanery.
Law is a product of two elements—the imperative and the traditional. Most of our

difficulties have arisen through the second element. Precedents and judicial in-

terpretation determined by the individual bias of the judge or by prevailing economic
and political philosophy, have been obstacles to the adoption of newer ideals of justice

and to the shifting of standards to suit changing conditions.
These are some of the difficulties which the workers of to-day inherit from the past

ages. They explain why the workers now have to combat legal and economic theories
which accord to employers certain rights to labor power, and why greater considera-
tion has been paid to safeguarding wealth than to safeguarding the freedom of the
workers who help to create that wealth. The workingmen of our country ask most
seriously and solemnly whether it is just that property be hedged about by inviolable
sanctity, while they are denied normal activities in furtherance of the welfare of

human beings.
When feudal regulation of labor conditions was broken down by the disturbances

resulting from the black death, a system of State regulation was inaugurated. This
was never effective and completely failed under the Changes set up by the industrial
revolution. With the coming of the factory system, individual relations between
employers and employed became impossible and the workers were powerless to pro-
tect their rights, interest, and even their lives. Collective action by workmen in
furtherance of such of their own interests as were opposed to those of the employers,
was legislated against as "conspiracy." According to the old political and economic
theories of justice, employees had no right to withhold labor power necessary to the
operation of the employer's business, a theory evolved under the conditions of former
periods when workmen were the master's property. We, in our country, inherit
many of the problems and theories from the old country, and some are of our own
making. It took years to secure relieffrom the old "conspiracy" laws which curbed

.

and restricted the workers in protecting and promoting their industrial rights and
interests. When at last it seemed that the efforts of the toilers were to be rewarded,
the courts of the United States, by interpretations, which amounted to judicial
legislation, applied the Sherman antitrust law to trade-unions in a way which virtually^

and actually revived the conspiracy laws.

When the courts applied the Sherman antitrust law to labor organizations, they
created an offense never intended by the makers of that law. As has been repeated
again and again, but never refuted, as an investigation of the Congressional Record
will prove, the men who drafted the Sherman Antitrust Act, Senators Sherman,
Edmunds, and George, did not intend that it should apply to organizations instituted

not for profit. On March 25, 1890, when the bill was before the Senate, Senator
Sherman insisted upon the follov?ing amendment:' ,
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"Provided, That this act shall not be construed to apply to any arrangements,

agreements, or combinations between laborers, made with a view to lessening the

number of hours of labor or the increasing of their wages, nor to any arrangements,

agreements, or combinations among persons engaged in horticulture or agriculture,

made with a view of enhancing the price of their own agricultural or horticultural

products."
Senators George and Edmunds did not oppose the amendment, but regarded it as

surplusage. The amendment was agreed to while the Senate was sitting in Com-
mittee of the Whole. On March 26, when the bill came up again for consideration.

Senator Stewart, of Nevada, said:

"The original bill has been very much improved and one of the great objections

has been removed from it by the amendment offered by Senator Sherman which
relieves the class of persons who would have been first under the prosecution under
the original bill without amendment. * * * The bill ought now to be satis-

factory to every person who is opposed to the oppression of labor and desires to see it

properly rewarded."
In advocating the amendment Senator Hoar said in part:

"I hold we may constitutionally and wisely allow laborers to make associations
* * * for ttie sake of maintaining and advancing their wages, * * * their

contracts are made with corporations who are but associations or combinations of

capital on the other side. When we are promoting and even encouraging that we
are encouraging what is not only lawful, wise, and profitable, but absolutely essential

to the existence of the Commonwealth itself."

Afterwards the bill was referred to the Committee on the Judiciary, where the
amendment was suj)pressed.

Because of the failure to include this amendment in the law, organized labor was
always apprehensive that attempts would be made to pervert the act from its real

purpose. Nor were we mistaken, and that is why we now seek legislative relief that
organized labor may not be prohibited from doing things "not in themselves unlawful."
That which we seek is not class legislation. It is a common custom in speaking to

couple together the words "labor and capital," as though they stood for things of

similar natures. Capital stands for material, tangible things, things separate and
distinct from personality; labor is a human attribute, indissolubly bound up with the
human body. It is that by which man expresses the thought, the purpose, the self

that is his own individuality; if he is a free man, he has the right to control this means
of self-expression. This he values above all, for if he lose this right to decide the
granting or withholding of his own labor, then freedom ceases and slavery begins.
Under the present industrial order, with its concentration of industry on the one

hand and the division and subdivision of work on the other, the individual work-
ingman is unable to maiutain his right of self-assertion unaided. Hence workers
instituted organizations and banded together to secure for themselves wider freedom
of action to regain the economic and social power they lost by liie conditions men-
tioned. To classify these combinations, not for profit and without capital stock,
in the same category with corporations, trusts, and monopolies is forcing an indefensi-
ble classification and grouping together things of a directly opposite character.
The associations of working people, commonly known as labor unions, deal not with

property, material things, but with labor power alone, with lives, happiness, rights
and welfare of men, women, and children. They strive for the uplift and conserva-
tion of the Nation itself.

Corporations, trusts, and monopolies aim to create monopoly conditions, to manip-
ulate capital and production so as to secure monopoly profits. It is most unjust to
try to coordinate these two inherently different kmds of organizations and to apply
to _them_ similar regulations. Justice does not necessarily result from the application
of identical provisions to all people or to all groups or associations of people. On the
contrary, it works injustice it the conditions, rights, and purposes are dissimilar or
the people unequally situated. Theoretical justice becomes real justice only when
men _as_ well as their deeds are taken into consideration.

It is impossible to legislate equitably for "labor " and "capital " under the same law.
Certainly it is not class legislation to make different provisions for two things in-
herently different, aiming at different purposes and employing different mettiods.
The provisions of no law will admit of universal indiscriminative application.
This is no "special privilege" or "exemption" that organized labor asks. Our

demand for justice is that working men and women and their organizations shall not
be prosecuted for entering into any combination or agreement having in view the
increasing of wages, the ^ortening of hoiurs, or the bettering of conditions of labor,
or for any act done in furtherance thereof not in itself unlawful.
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Attention is respectfully and particularly called to those last four words that have
been so persistently and unfairly suppressed by the press and our opponents.

_
We

are not seeking to be permitted to do criminal acts, but are demanding that the rights

of which we have been deprived by judicial interpretation be restored to us. We
are not asking to be "exempt" from the application of a law which properly applies
to labor organizations as well as to other voluntary associations organized not for profit,

but we are asking that inherent differences that exist be recognized by the laws and
the courts as well as by reason.
The mere fact that a law or a legal precedent exists does not necessarily imply that

it works justice. Oppression and wrong may become established, and under the cloak
of authority and regularity take on a prestige and a sanctity usually ascribed to ac-

cepted rules of justice. These are the insidious forces that have fought labor under
the guise of conspiracy laws, and now seek to accomplish their purpose by interpreting
the Sherman antitrust law as a mc),dernized conspiracy act.

Those rights which we wish restored are rights necessary to conducting the normal
activities of labor organizations. Lkbor organizations are formed to protect the workers
and their rights against the cupidity of employers and combinations of employers
dealing in the products created by labor power. The right to cease work, to strike, to

withhold labor power, is essential to the maintenance of the freedom of the workers.
It would be impossible to retain present advantages, or to increase wages, or to better
conditions of work without the right or the power to strike, not only as individuals
but as organizations. Organized labor does not advocate strikes. On the contrary,
we deplore the necessity for them, but we know, and we know from actual experience,
how powerless and helpless workmen would be to protect themselves without the right

and the power to strike. To make acts in furtherance of these purposes either enjoin-

able or punishable, both by fines and imprisonment, takes from the association of

workers that which gives them virility and effectiveness.

The men and the organizations that have instituted suits against labor unions under
this law, the methods that have been employed and the'charges made, make it mani-
fest beyond a doubt that the purpose of the prosecution is not to prevent restraint of

trade or competition, but to disrupt or make ineffective labor organizations.

Those who have been in the ditches, the factories, the grinding toil of modern
industry, know what the labor movement has done for human progress and welfare.

Those who work for the United States Steel Corporation or the Tobacco Trust, know
what it is to deal with organized employers without collective protection. In the
light of these facts, which are well known, would it not be well to consider seriously

whetiier or not this fear of alleged "conspiracies" of labor associations should be
allowed to pervert an effort to arrive at standards of justice that do not sacrifice human
ri^ts to the right to conduct business?

Peaceful, rightful attempts to secure advantages for workers or to resist deterioration

and oppression have been deemed "combinations in restraint of trade." The
WorkLngmen's Amalgamated Council of New Orleans struck to induce the employers
to make a beneficial joint agreement with union labor—a purpose certainly not in
restraint of trade. No violence was charged, and yet the court ruled "the defendants
were in restraint of trade." In the case of Loewe v. Lawlor et al., it was offered and
accepted as evidence of "conspiracy" that out of 82 manufacturers of hats in the

United States 70 were in agreement with the union of hatmakers to maintain the

best standards of wages and other labor conditions prevailing in the trade. Is it any
wonder that the men of labor have been forced to the conclusion that judicial inter-

pretation of conspiracy is synonymous -s^ith successful hostility to the humanizing
influences of unionism? It is absurd to argue that activities of organized labor are

intended to destroy or to injure business; such a result would defeat the very purpose
it has in view.
Even should the activities of labor organizations be rightfully classified as con-

spiracies, has not the time come when it must be considered whether these "con-
spiracies" of organized labor do not do more to further the advancement of humanity
and national welfare than liie property interests which have been heretofore carefully

safeguarded? It is no "man of straw " that we fear in the application of the Sherman
antitrust law to organized labor.

While it is unthinkable that the organized labor movement can be crushed out of

existence, yet the repression of normal activities thus rousing among the workers

resentment at injustice and the denial to them of legal methods of redress, would lead

to situations and conditions which thoughtful, patriotic citizens can not consider

without dread.

The struggle of the working people to secure individual rights and liberty has not

been confined to our own country. In England the same problems have been con-

fronted and solved. In 1824 Parliament enacted that no workman should be "subject
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or liable to any indictment or prosecution for conspiracy, or to any other criminal in-

formation or punishment whatever, under the common or statute law, for entering into

any combination to obtain an advance, or to fix the rates of wages, or to lessen or alter

the hours or duration of the time of working, or to decrease the q^uantity of work, or to

induce another to depart from his service before the end of the time or term for which
he is hired, or to quit or return to his work before the same shall be finished, or, not

being hired, to refuse to enter into work or employment, or to regulate'the mode of

carrying on any manufacture, trade, or business, or the management thereof."

For a while the toilers were released from " legal shackles,
'

' but the courts by judicial

legislation and interpretation, in England as here, sought again to bind on the chains.

As soon as legislative relief was given against the judicial theory of " criminal con-

spiracy" under the common law, the interests took refuge behind the doctrineof

civil conspiracy." Finally the workmen won their fight by securing the British

trade disputes act of 1906, which contains the following provisions:
" 1. The following paragraph shall be added as a -new paragraph after the first para-

graph of section 3 of the conspiracy and protection of property act, 1875:
''' An act done in pursuance ,of an agreement or combination by two or more persons

shall, if done in contemplation or furtherance of a trade dispute, not be actionable

unless the act, if done without any such agreement or combination, would be action-

able.
'

"2. (1) It shall be lawful for one or more persons, acting on their own behalf or on
behalf of a trade-union or of an individual employer or firm in contemplation or fur-

therance of a trade dispute, to attend, at or near a house or place where a person resides

or works or carries on business or happens to be, if they so attend merely for the purpose
of peacefully obtaining or conimunicating information, or of peacefully persuading any
person to work or abstain from working.

"(2) Section 7 of the conspiracy and protection of property act, 1875, is hereby
repealed from 'attending at or near' to the end of the section.

"3. An act done by a person in contemplation of furtherance of a trade dispute
shall not be actionable on the ground only that it induces some other person to break
a contract of employment, or that it is an interference with the trade, business, or

employment of some other person, or with the right of some other person to dispose
of his capital or his labor as he wills.

"4. (1) An action against ii trade-union, whether of workmen or masters, or against
any members or oflicials thereof on behalf of themselves and all other members of

the trade-union in respect of any tortious act alleged to have been committed by or
on behalf of the trade-union shall not be entertained by any court.

"(2) Nothing in this section shall affect the liability of the trustees of a trade-imion
to be sued in the events provided for by the tradas-union act, 1871, section 9, except
in respect of any tortious act committed by or on behalf of the union in contempla-
tion or in furtherance of a trade dispute.

"5. (1) This act may be cited as the trade-disputes act, 1906, and the trade-union
acts, 1871 and 1876, and this act may be cited together as the trade-union acts, 1871
to 1906.

"(2) In this act the expression 'trade union ' has the same meaning as in the trade-
union acts, 1871 and 1876, and shall include any combination as therein defined,
notwithstanding that such combinations may be the branch of a trade-union.

"(3) In this act and in the conspiracy and protection of property act, 1875, the
expression 'trade dispute' means any dispute between employers and workmen, or
between workmen and workmen, which is connected with the employment or non-
employment, or the terms of the employment, or with the conditions of labor of any
person, and the expression 'workmen' means all persons employed in trade or indus-
try, whether or not in the employment of the employer with whom a trade dispute
arises, and, in section 3 of the last-mentioned act, the words 'between employers
and workmen ' shall be repealed."

It may not be amiss to quote here the declaration upon this subject of the Demo-
cratic Party platform of 1908, which was repeated in 1912:
"The expanding organization of industry makes it essential that there should be

no abridgement of the right of wage earners and producers to organize for the pro-
tection ol wages and the improvement of labor conditions to the end that such labor
organizations and their members should not be regarded as illegal combinations in
restraint of trade."

In his speech of acceptance of the presidential nomination by the Democratic
Party, Hon. Woodrow Wilson took occasion to make the following declaration:
"The working people of America—if they must be distinguished from the minority

that constitutes the rest of it—are of course the backbone of the Nation. No law that
safeguards their life, that improves the physical and moral conditions under which
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they live, that makes their (the working people of America) hours of labor rational
and tolerable, that gives them freedom to act in their own interests, and that protects
them where they can. not protect themselves, can properly be regarded as class legis-

lation or as anything but a measure taken in the interest of the whole people, whose
partnership in right action we are trying to establish and make real and practical. It

is in this spirit that we shall act if we are genuine spokesmen of the whole country."
The Progressive Party platform of 1912 contained the following declarations upon

this subject:

"The Progressive Party, in order to secure to the people a better administration of
justice, and by that means bring about a more general respect for the law and the
courts, pledges itself to work unceasingly for the reform of legal procedure and judicial
methods.
"We believe that the issuance of injunctions in cases arising out of labor disputes

should be prohibited when such injunctions would not apply when no labor disputes
existed.

"We believe also that a person cited for contempt in labor disputes, except when
contempt was committed in the actual presence of the court, or so near thereto as
to interfere with the proper administration of justice, should have a right to trial by

jury.
« * *

"We favor the organization of the workers, men and women, as a means of protecting
their interests and of promoting their progress.
Mr. Wilson, presidential candidate of the Democratic Party, and Mr. Roosevelt, can-

didate of the Progressive Party for President, represented the principles enunciated
in the two party platforms of 1912. Those principles quoted above declared in favor
of the legislation urged by the workers and received, computing together the votes for

both the Democratic and Progressive presidential candidates, 10,412,977 votes as
against Mr. Taft, the candidate of the Republican Party, which did not declare for

labor's principles, who received 3,484,974 votes. Surely no one can therefore truth-
fully declare that the people are not in sympathy with that which the workers deem
80 necessary for their welfare. The people desire the welfare of human beings and seek
information how best to promote their purposes. The spirit of the age is sympathetic,
humane.
But overwhelming as was the indorsement by the people of this legislation, it is

submitted that the fundamental principles involved in the assertion of labor's rights

should be more amply set forth. Those principles are based upon established truths.

Who will gainsay that the ownership of.a free man is vested in himself alone?
The only reason for the ownership of bondmen or slaves is the ownership of their

labor power by their masters. Therefore, it follows that if free men's ownership of

themselves involves their labor power, none but themselves are owners of their labor

power. If a free man by choice or by reason of his environment sells his labor power
to another and is paid a wage in return, this wage is his own. This proposition is so

essentially true that it is the underlying idea upon which is based the' entire theory
of private property. To question or to attempt to destroy the principle enunciated,
involves the entire structure of civilized society.

The free man's ownership of himself and his labor power implies that he may sell

it to another or withhold it; that he may with others similarly situated sell his labor

power or withhold it; that no man has even an implied property right in the labor

of another; that a free man may sell his labor power under stress of his needs, or he
may withhold it to obtain more advantageous returns.

Labor power is not a product; it is human ability to produce. Because of its very
nature it can not be regarded as a trust or a corporation formed in restraint of trade.

Any legislation or court construction dealing with the subject of organizations, cor-

porations, or trusts which curtail or comer the products of labor can have no true

application to the association of free men in the disposition or withholding of their

labor power.
The attempt to deny to free men, by injunction or other process, the right of asso-

ciation, lie right to withhold their labor power or to induce others to withhold their

labor power, whether these men be engaged in an industrial dispute with employers,

or whether they be other workmen who have taken the places of those engaged in

the original dispute, is an invasion of men's ownership of themselves and of their

labor power, and is a claim of some form of property right in the workmen who have

taken the places of strikers or men locked out.

If the ownership of free men is vested in themselves and in them alone, they have

not only the right to withhold their labor power, but to induce others to make com-

mon cause with them and to withhold their labor power also that the greatest advan-

tage may accrue to all. It further follows that if free men may avail themselves of
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the lawful right of withholding their labor power, they have the right to do all lawful

things in pursuit of that lawful purpose. Neither court injunctions nor other proc-

esses have any proper application to deny to free men these lawful, constitutional,

and inherent rights.
. , , .

,*
.

In the disposition of wages from the sale of labor power, man is also hjs own free agent.

All things that he may lawfully buy, he may also lawfully abstain from buying. He
may purchase from whomsoever he will, or he may give his patronage to another.

"What he may do with his wages in the form of bestowing or withholding his patronage,

he may lawfully agree with others to do.

No corporation or company has a vested interest in the patronage of a freeman.

If this be true, and its truth can not be controverted upon any legal basis, freemen

may bestow their patronage upon any one or withhold it, or bestow it upon another.

And this, too, whether in the first instance the business concern is hostile or friendly.

It is true for any good reason, and, in the last analysis, for no reason at all.

It is not a question of whether we like or dislike lockouts or strikes, boycotts or

blacklists. The courts have declared that lockouts and blacklists and all that per-

tain thereto are not unlawful. It is difficult to understand, then, unless the courts

iave the concept that an employer has some form of property right in the laborer or

the laborer's patronage, how they are justified in stretching their authority, pervert-

ing the purpose of the law, and undertaking by the injunctive process to outlaw either

the strike or the boycott.

To claim that what one man may lawfully do becomes unlawful or criminal when
done by two or more men, is equal to asserting that naught and naught make two.

The legislation sought is not what can be termed "class legislation" if that ex-

pression 18 interpreted in the disparaging sense implied by those, opposed to labor's

position. Practically all legislation is group or class legislation. Universal catego-

ries of the Kantian type can deal only with metaphysical principles. Specific laws

deal with groups clearly difierentiated from others and possessing common <;haracter-

. istics. Unlike quantities, groups, or conditions can not be subjected to the same

controls, if justice is the end sought. It follows, then, that special legislation is nec-

essary and just, provided, however, that the differentiation is based upon correct

principles. This fundamental truth has been upheld by the judiciary in the follow-

ing decisions:
"Legislation which, in carrying out a public purpose, is limited in its application,

if within the sphere of its operation it affects all persons similarly situated, is not

within the amendment (the Fourteenth Amendment). (Barbier v. Connolly Laundry
Case, U. S., 27; United Railway Co. v. Beckwith, 129 U. S., 26, and cases cited therein;

Railroad Cattle Damage case.)

"The inhibitions of that section (section 1 of the Fourteenth Amendment) are laid

upon the action of the several States and have no reference to legislation by Congress:

(Chinese Summary trial, presumption of guilt; In re Sing Lee, 54 Fed. Rep., 337.)

"The equal protection of the law * * * does not forbid classification * » *

The power of classification has been upheld whenever such classification proceeds

upon any difference which has a reasonable relation to the object sou^t to be accom-
plished. (Atchison Railway v. Matthews, 174 U. S., 103. See also, Kentucky Rail-

road Tax cases, 115 U. S., 321.)

"Classification must also rest upon some difference which bears a reasonable and just

relation to the act in respect to which the classification is proposed, and can never be
made arbitrarily and without any such basis. (Gulf, Colorado & Santa Fe Railway v.

Ellis, 165 U. S., 155.)"

The fact, then, that organizations not for profit, but for securing humanitarian
benefits for the workers, would be exempt from the application of the provisions of the
Sherman antitrust law would not constitute a reason for declaring the measure unconsti-
tutional—such a decision would depend upon whether there are real and inherent
differences between the voluntary associations of working people (organized not for

profit) and monopolies or combinations whose sole purpose is profit, or upon whether
the application of the law to the two kinds of organizations would produce similar

results.

Such differences do exist. Organizations of labor have their origin in human need;
they seek human welfare and betterment; they have to do with human labor power.
Capitalistic monopolies have their origin in desire for larger profits; they seek economic
control and the elimination of competitive rivals; they deal in material things, in the
products of labor, in wealth.
Between capital and labor there is a vital and fundamental difierence,. an under-

standing of which is essential to those upon whom falls the responsibility of dealing
with matters influencing the freedom of men.

Capital consists in material things, which are external, useful, and appropriable.
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Cfllpital ia that which a man has, not what he is.

To classify skill, knowledge, labor power as capital ia an error in terrrrinology that
has crept into the thinking of some economists and political scientists.

It is an error conducive to grave injury to the working people.
These attainments or attributes are not possessions of the individual; they aie the

individual anj can not be separated from personality. Cultivation of powers and
ability increases the potential labor power, increases and enriches the resourcefulness
and efficifency of the individual. But these things are subjective, immaterial, and
are not in themselves capital The individual may be able, powerful, and therefore
fortunate, but it does not necessarily follow therefrom that he has capital. The
wealth which he may produce and use as capital is separate and distinct from himself.

It follows, then, that to apply to voluntary associations of working people (com-
monly called labor organizations) which are concerned with individuals and their
powers, the same regulatioM as are applied to organizations manipulating the products
of labor leads to mischievous results and perversion of justice. Leiislation recog-
nizing the inherent difference between these two kinds of organizations could not be
condemned as unconstitutional on the charge of unjustifiable discrimination.

After considering the charge of "class legislation " from the angle of " difference of

kind," it remairis to take up the matter as to whether the law would produce similar

effects upon both kinds of organizations. The effect upon trusts and monopolies of

the application of the^Sheiman a;ntitrust law is an open question, the discussion of

which IS notessential tothe'matter in hand. Suffice it to say, the law aims at the pro-

hibition of conspiracies, monopolies, or combinations in restraint of material things,

the reestablishtnent of competitive conditions in material things. So far as the law
has been invoked against labor organizations, it has.been directed against two kinds
of collective action—the ^withholding bf >la/bor power iid the withholding of patronage.
It is at once evident thstt both labor power and patrbnage are not capital or material
things—p'roperty-^to "which that law Vas intended to apply, but are subjective,
personal.

If labor power aind jjatrdnkge ale treated as something to be controlled as propefrty,

then so mudh of themdivJdual no longer belong to himself . The individual, like a
n£ttidn,'can not exist part slave and part free; it must be either one or the other.

A free in^n has the 'right to bestow or withhold his labor power and his patronage
wheiievefbrWhereverhe fiittywish. To gainsay this right is to deny freedom. Since
do 'ihdividual is givfen 'any legal or inherent proprietary right in a man's labor power
or patronage, 'he csin riot be aggrieved or afforded grounds for action when they are

withheld from him. Labor jiower and patronage aie'what make the individual work-
man efffecrtive and forcfeful; they constitute his principal protection and means of

Belf-exp"fessidn. They miist'be guarded as the fouiidation'of individual freedom, the
pjreciotls 'birthright bf a man free to be 'himself and to tiossess his own soul.

Not onlyTntist the thebretidal W^ht to bestow or withhold labor power and patronage
be maintained, b'ut thismust be given reality and effectiveness by permitting men to

pursue Iriwful courses of action in exercising this right. If th e end is lawful and worthy
then the norrttal means for attairiiag that end must also be recognized as legal and
necessary. Justice must be reasonable and practical. There has been, an attempt

—

it matters not whether consciously or unconsciously—^to build up a legal fiction which
tends to nullify these rights by discrediting and misrepresenting the means by which
they are exercised.

The legal mind is strongly influenced by the traditional element of the law devel-
oping out of the observance of precedents in its application. It is concerned for con-
sistency, for continuity even when that necessitates the continuation of an antiquated
concept.
Consequently, the old legal concept that labor unions and their normal activities

for making their demands effective are either conspiracies or partake of the character-

istics of conspiracies, is very hard to dislodge from the legal mind, and continues to

influence many decisions and arguments. Lawyers of the legalistic type speak the
orthodox vernacular, and their curiously twisted phrases take on the semblance of

accepted principles and lines of reasoning. Yet the heterogeneous elements of their

legaffictions appear somewhat incongruous and mystifying to laymen. They speak
of an unlawful combination or conspiracy to accomplish a lawful purpose, and of a

lawful combination to accomplish some criminal or unlawful purpose, or to accom-
plish some purpose not in itself criminal or unlawful, by criminal or unlawful means,

as being equally criminal. Then by using one or more of these hypotheses, together

with the use of precedents based upon the principle that labor combinations and
collective action are conspiracies, lawyers and judges have restricted labor organiza-

tions in their elemental, normal activities intended to promote the welfare of those
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who toil. In this connection permit me to call your attention to these memorable
words of Junius upon the nature of precedent:

"If an honest man, and, I may truly afSrm, a laborious zeal for the public service

has given me any weight in your esteem, let me exhort and conjure you never to

suffer an invasion of your political.constitution, however minute the instance may
appear, to pass by, without a determined, persevering resistance. 'One precedent
creates another. They soon accumulate, and constitute law. What yesterday was
fact, to-day is doctrine. Examples are supposed to justify the most dangerous meas-
ures, and where they do not suit exactly, the defect is supplied by analogy. Be
assured that the laws, which protect us in our civil rights, grow out of the Constitu-

tion, and that they must fall or flourish with it."

This legal fiction of theoretical justice and equal protection of all men under the
law does not accord with the facts as experienced by those upon whom the burden
of the world's heavy toil has fallen. This legal fiction represents what might be
called visible or outward justice. But greater and more real than this is the invisible

or real justice that is not bound by theory or convention, but goes straight to the
heart of things, takes into account facts and modifying conditions, and is not circumr
scribed and bound by conventions and precedents. That is the justice too often

gagged, bound, and well-nigh stifled by lawyers. That is the justice that must be
rescued and established by our statesmen, if liberty and freedom are to be maintained,
This was the course advocated by Edmund Burke in regard to the American coloniesj

the policy which Hon. Woodrow Wilson admirably expressed in his History of the
American People, thus:.'

"Mr. Burke admitted that his theory was not a theory for the strict lawyer; it was a

theory for statesmen for whom fact must often take precedence of law."
Law and legal interpretation have not divested themselves of all the influences of

that time when men were not free and were looked upon as chattels and property.
They have not yet come under the sway of the newer expressions of the social con-
science which Prof. Charles E. Merriam has aptly termed social politics."

Hostile lawyers, lawyers paid to present the cases of their clients, judges und^r
domination of the employer's and the legalist's viewpoint, have misrepresented and
misinterpreted acts and purposes of the workingmen to make them appear criminal
and destructive, whereas the guiding purpose animating the labor movement is

not destruction but construction, for the completion and perfection of general welfaxe.

It is charged that workingmen conspire to destroy business when they withhold
labor power or patronage pending the securement of specific rights. As a matter o{

fact, destroying business would frustrate the end sought. This legal fiction called
destroying business arises out of confusing physical property with the immaterial
something called good will which is dependent on reputation and patronage. Thip
latter emanates from individuals not concerned in the particular business under
consideration; it has a direct relation to business, but it is not business. For de-
tracting from patronage, either individually or collectively, workingmen can no more
be charged with destroying business than can competitors who build up their busi-
ness at the expense of others engaged in the same line. Workingmen have the righjt

to pursue policies for their welfare which may entail losses by employers. "To be sure,
the employer has a right to his property and a right to do business, but the latter is a
general right. He is not guaranteed the right to be protected against aU hazards in a
particular business. That is the principle involved in the reduction of the tariff,

even though that may mean some decrease in the employers' or other business men's
profits.

Whenever the activities of organized labor have raised new issues and problems
or brought precedents into question, rather than adjust to meet new ideas and nev
conditions and blaze out newer and -atraighter paths to justice judges and lawyers
have applied the well-nigh threadbare dictum, "criminal conspiracy," and have fol-
lowed, figuratively if not literally, the old legal maxim, "When in doubt, hang the
the prisoner." Legal fiction and misunderstanding have placed restrictions upon
individual freedom through which it is hard to break.

_
Since the Sherman antitrust law has been so interpreted as to increase these limita-

tions, labor has found the right to unite for mutual protection but a mere legalistic
expression. The law as now interpreted has the effect of crippling and enervating
labor organizations and of prohibiting the exercise of necessary activities. What we
seek is not special privilege, immunity from prosecution for crimes, but the right to
do those things necessary to organizations accomplishing a real work for human
workers.

In regard to another point made by opponents, namely, that the Bartlett-Bacon
bills if enacted into law would be regarded as unconstitutional, your attention is

respectfully called to the exemption provision of sections imposing a tax on corpora-
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tions embodied in the tariff law of 1909, approved and signed by Mr. Taft, then Presi-

dent. That proviso is as follows:
"Provided, however, That nothing in this section contained shall apply to labor,

agricultural, or horticultural organizations, or to fraternal beneficiary societies, orders,

or associations operating under the lodge system, and providing for the payment of

of life, sick, accident, and other benefits to the members of such societies, orders, or

associations, and dependents of such members, nor to domestic building and loan
associations, organized and operated exclusively for the mutual benefit of their mem-
bers, nor to any corporation or association organized and operated exclusively for

religious, charitable, or educational purposes, no part of the net income of which
inures to the benefit of any private stoclmolder or individual."
In Flint •«. Stone, Tracy & Co., the Supreme Court of the United States, in render-

ing its decision on the validity of the proviso excluding labor and other organizations
from this corporation tax, anticipated the objection raised by opponents. The court
decided thus:
"As to the objection that certain organizations, labor, agricultural, and horticultural,

fraternal and benevolent societies, loan and building associations, and those for

religious, charitable, or educational purposes, are excepted from the operation of

the law, we find nothing in them to invalidate the tax. As we have had frequent
occasions to say, the decisions of this court from an early date to the present time have
emphasized the right of Congress to select the objects of excise taxation, and within
this power to tax some and leave others untaxed, must be included the right to make
exemptions such as are found in this act."

That there is nothing novel or pernicious in provisions of this nature is furth^
proved by the tariff law recently enacted by Congress. That law contains, in th6
section dealing with the income tax, the following provision: '

' '

'

"Provided, however. That nothing in this section shall apply to labor, agricultural, or

horticultural organizations, or to mutual savings banks not having a capital stock rep-

resented by shares, or to fraternal beneficiary societies, orders, or associations operating
under the lodge system or for the exclusive benefit of the members of a fraternity; itself

operating under the lodge system, and providing for the payment of life, sick, accident,
and other benefits to the members of such societies, orders, or associations, and de-
pendents 'of such members, nor to domestic building and loan associations, iior to

cemetery companies organized and operated exclusively for the mutual benefit df

their members, nor to any corporation or association organized and operated ex-
clusively for religious, charitable, scientific, or educational purposes, no part of the
net income of which inures to the benefit of any private stockholder or individual,

nor to business leagues, nor to chambers of commerce or boards of trade not organized
for profit or no part of the net income of which inures to the benefit of the private
stockholder or individual, nor to any civic league or organization not organized for

profit, but operated exclusively for the promotion of social welfare." '

Nor is this the only exemption; all annual incomes under $3,000 are exempt. The
tax itself is graduated, making the burden not mathematically but really equal and
in proportion to ability to pay. The compensation of all officer^ and employees df

a State or any political subdivision thereof is exempt, except when such compensation
is paid by the United States Government. In fact, all excise taxation is based upon
class differentiations. The question to be considered is not whether a distinction is

made, but whether the distinction is founded upon a real difference and whether
the results from recognizing- the distinction would promote the welfare of the greatest

number.
The opponents of the legislation labor seeks assert that the principal activities and

methods of organized labor are destructive and subversive to orderly progress. Quite
the contrary is true. To be sure, things have been done by some connected with the
labor movement which all right-thinking people deplore. These excrescences have
been featured by the sensational and hostile press. The undue prominence given
them tends to minimize or obscure the constructive, permanent, fundamental work
of the movement. This side is often wholly hidden from persons whose lives do not
come in contact with those who work in the ditches, the mines, the factories, and
wherever the burden of toil is borne by those who can not enter the easier places.

This labor movement is a real, vital expression of human need and hope; it must
conform to life as it is, and though it hopes to establish better things it can not deal

with men and present conditions as though they were ideal. The men and women
in the movement are human beings, with all the passions, frailties, and possibilities

of human nature. Is what they are and do, not due in a large measure at least to

existing social conditions? If they have at times done that which they should not,

it has not infrequently been because they had been made desperate by denial of

justice, and because protective measures had been declared illegal by those in judicial
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and political control. As the thoughte of men have widened, practiceB and acts whicA
had been held illegal have been legalized. The working people have won many sucn
victories; by the adoption of the le^slation under consideration they seek to estab-

lish recognition of the right to effective collective action not in itself unlawful.
Our opponents simulate great alarm as to the disastrous effect of the boycott. But

is that such a new and anarchistic device? Quite the contrary. It is a weapon that
has been successfully used tor good purposes by men of all times. Our revolutionary
fathers used it most effectively to defeat what they considered the unjust demands
of the English Government. It may be interesting here to call attention to the
placards reproduced in the second volume of Hon. Woodrow Wilson's "History of the
American People," which illustrate the pioint so nicely. The one on page 159 is an
"unfair list;" on page 162 is a "conspiracy" agreement; on page 173, an unmistak-
able boycott poster, though conceived in patriotism, and ended reverently with "for
ever and ever, amen."
The boycott per se is not evil. Its purpose and the means employed to make it

effective determine whether it should be given praise or condemnation. It has been
used for innumerable purposes by all classes and kinds of people. Nor are thie

"interests" averse to these devices used by labor organizations. A short time ago
the Missouri Legislature repealed a law legalizing rates filed in accordance with the
statute, thereby reviving the State antitrust law. Ten insurance companies promptly
withdrew from the State. Later the agents of over 100 companies were instructed
by their respective superiors to do no more business in the State. That policy of
the companies is to all intents and purposes a strike, ceasing to do work until their
demands shall have been granted. There are innumerable illustrations of effective
boycotts prosecuted by certain interests against other interests—for profit.

., Organizations to promote temperance, prohibition, and like purposes, in making
a campaign against the liquor traffic, are trying to institute an effective boycott against
the liquor interests. The efforts of the Consumers' League to create a public eentunerit
hostile to establishments, business houses, factories, which pay low wages, fail to
provide seats, conveniences, and sanitary conditions for their employees, and then

,
to give this sentiment expression by refusing to purchase articles without the label
which g|uarantees "fair" conditions of production, are, in the last analysis, a boy-
cott against establishments where low standards prevail.
The boycott in itself can not, therefore, be condemned as pernicious, illegal, or aa

a class weapon. But opponents insist that if the Bartlett-Bacon bills, or the prin-
ciple embodied in them, are enacted into law there would then be no recourse undl^r
existing law for violence or lawlessness in connection with a strike or lockout. As a
matter of fact, existing Federal and State laws now provide penalties for violence
or crime committed by persons whether in coimection with a strike, lockout, black-
list, or boycott, with any other activity, or due to any other cause.

Acts of violence and crimes can be and are punished under proper laws made and
provided to meet them. No one need fear but that all crimes of workingmen wQl be
duly punished. It is not immunity from such punishment that labor asks, only ex-
emption from a statute which was not intended to and should not apply to it, and
which was framed to regulate an essentially different kind of organization.
Opponents usually say that the workingman may strike, agree to strike, and apply

the direct boycott, but when it comes to going further and so acting as to impede
and obstruct the natural and lawful course of trade in this country, then they say he
shall stop.

That sounds well to those who can be content with mere phrases and paper declara-
tions. But to those who know and who have felt the power of the invisible forces
working in and through the Government, it is but an empty platitude, an expression
of theoretical or academic rights which lack the effectiveness of reality, n is the
old, old story of the employers who approve of unions, but only of unions that do
nothing.
The workingman shall not interfere with tlie "natural and lawful course of trade."

Forsooth, is there any trade independent and uninfluenced by some human agency
and directing control? Is not its course determined by these human agents for
their own satisfaction and benefit? If these agents who are now accorded, by law,
limited powers to regulate and manipulate trade, and who by the domination of
wealth, corrupt bargains, and secret agreements, exercise unlimited power over
trade for personal interests, is it equitable that the workiagmen should be barred
from exercising control of themselves and their normal activities? The statement
of our opponents, which I have quoted, is akin to the phraseology of the old-time
idealistic sciences, the "natural" man of the political-rights school of thought, the
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"ecoaomic" man of the early economists, the "average" man of statistical theories,

straw creatures like unto nothing seen upon the earth nor in the spaces above or

beneath.
Even Senator Root, scarcely recognized as a leader of progressive legislation, in

the first of a series of lectures on "The Essentials of the Constitution," which he
delivered last year at Princeton University, thus acknowledged the domination of

the interests in political affairs:

"All of these new political methods are the result of efforts of the rank and file of

voluntary parties to avoid being controlled by the agents of their own party organ-
zation and to get away from real evils in the form" of undue control by organized
minorities with the support of_ organized capital."

Government was first organized to protect property. Property owners and wealth
possessors long controlled and directed it. - With changing social and economic con-
ditions, with the development of the social conscience, men have realized that
political agencies may be made to serve social ends. Hence all should participate

m the Government, and that the welfare of all may be secured in that way. The
courts have been especially backward in recognizing the rights secured by legisla-

tion. As in the Danbury Hatters' case, the Supreme Court applied the Sherman
antitrust law to the union and found a "conspiracy in restraint of trade" for three
reasons—a strike at the factory, coUective-bargam agreements by which 70 out of

the 82 hat factories of the country agreed to union shop conditions, and a boycott
oiE the hats of the Danbury firm. It is evident from this that theoretical rights do'

n,ot always constitute real rights. The hatters were confronted by the following

alternatives:

First, for the Loewe Co., with which the dispute arose, to pay whatever wages
itpleaised to its workmen, to force its employees to toil a longer working day, and to

iji?ipo8e any other conditions at variance with those prevailing in the trade TOthout
resistance or strikes on the part of the union, and thereby to encourage other employers
in the trade to follow the same policy, and even creating the necessity for their cutting
wages, increasing hours of labor to meet the conditions prevailing in the Loewe
establishment; or

Second, for the hatters to do as they wisely and justly did, to exercise their lawful,

constitutional, and inherent right to quit work, to strike, and to endeavor to persuade
their fellow citizens and friends to give their patronage to hat manufacturers disjjosed

tp, be more just in their dealings with their employees, and thus to maintain a highe^;

general standard of life afforded by the conditions prevailing generally in the trade.

A.B.George W. Alger says in his book. Moral Overstrain, in discussing some equivocal
rights of labor:

"Stated as concretely as possible, the principal difference between the working
people and the courts lies in the marked tendency of the courts to guarantee to the'

workman an academic and theoretic liberty which he does not want, by denying him
i^idustrial rights to which he thinks he is ethica,lly entitled . His grievance is that in a
multitude of instances the courts give what seems to him counterfeit liTserty in place or

its, reality." * » *

"The workman does not want the vain liberty so often declared to him by the
courts, of throwing up his job and looking for another. He does not take kindly to

the judicial affirmations to him of the right to be maimed without redress, or to be
killed, by his employer's indifference to his safety. His grievance is not directly
with the courts and law. The,workman knows little about the law, and most of what
he understands he does not like. He objects to the economics on which those killing

decrees are rendered against him. He does not call it economics, but at the bottom the
real trouble from the workman's point of view is the blindness of courts, which do not
eeem to notice or to understand the social and economic conditions under which he has
to work. For the law still embodies in these decisions an outworn philosophy, the
old laissez-faire theory of extreme individualism.
"The whole point to be noticed is simply this: That by the working class ideal of

liberty a special demand is made on the law—a demand more frequently refused than
granted. What it demands from the courts is the recognition and protection, and at

times the creation, by law of the workers' economic rights. The law, on the other
hand, guarantees to him the ancient and largely negative individual liberty, freedom
from legal restraints, the right to do any unforbidden thing he wants to—^if he can

—

and tells him to shift for himself for his economic rights. The workers' discontent

with the law lies in the fact that it guarantees him individual and not social or indus-

t^al freedom."
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The Hatters' case was retried last year and the men again found guilty of "illegal

conspiracies" because they tried to establish a minimum- standard of wages and con-
ditions for all the workers in the trade and because they determined to withhold their

patronage from an unfair firm which refused to conform to the union wage scale and
conditions prevailing in the trade. For these reasons, their little property holdings
and deposits were levied upon and held to satisfy the threefold damages allowed by
the antitrust law.
Recently the Supreme Court of Errors of Connecticut, in Connors v. Connelly,

rendered a decision ignoring the difference between trusts and labor organizations
and declaring that there is danger in a monopoly of "anything" of which there is

common need. Though a laboring man may be very humble, yet he is not a thing.

The whole opinion is reasoned from that false hypothesis. It ignores the economic
necessity for collective bargaining and ignores the difference between that human act
and a monopoly or a trust in material things. The toilers grow weary and restive

under laws and courts that promise them the rights of men, but judge them as "things."
How long must they ask for relief?

In addition to the instances already cited," in which men of labor were indicted
under the criminal provisions of the Sherman antitrust law because they sought to pro-
tect and advance the interests of their fellow workers as workers, proceedings were
brought against the electrical workers' unions of Chicago, 111. Since then the officers

of the coal miners' unions were indicted under the provisions of that law, and for no
other reason than that already mentioned.

Federal district attorneys and grand juries make so-called investigations of the
normal activities of workers to see whether some indictment or other process can not
be employed to estop the workers from protecting their rights and their interests
against conscienceless employers. These investigations at the least result in harm to
the workers by harassing the organizations of labor and leaving them with a burden of

expense in legal defense. These prosecutions, which may better be termed persecu-
tions, should come to an end. They can be ended by the enactment of the Bartlett-
Bacon bills.

Unless the principles involved in this discussion are promptly and effectively
enacted into law, securing to the working people freedom to unite for the purpose of
safeguarding and exercising recognized rights necessary for their physical protection
tmd the development of those qualities which determine their very being, the sense
of injustice already stirring abroad in our land will be fostered by even a greater reason
for existence.
The working people of our country ask nothing in the form of legislation—the subject

we are discussing—that is not ailready statute law in Great Britain, for in 1906 the
British Parliament enacted the British trade disputes act, which has been quoted.
The specific applications of the Sherman antitrust law to labor organizations have

done violence to the right to strike—to cease work collectively—with all that that
involves and the right to withhold patronage and to agree to withhold patronage. The
issues in this legislation involve the same principles found in our contention against
injunction abuses; namely, there is no property right which an employer has or can
have in the labor power or the personality of another citizen, a workman. In a hearing
before a subcommittee of the Senate Committee on the Judiciary, during the last
session of the Sixty-second Congress, I presented some reasons why the law should be
amended to protect workmen from present abuses. I had incorporated in the record
documents substantiating the position of labor. They are as follows:
Why Injunction Should Not Apply. Edward J. Livernash.
Trial by Judge and Jury. Henry C. Caldwell.
Section 20 from High on Injunctions.
Arthur et al. v. Oakes et al. Opinion by Justice Harlan,
Contempt Case, Buck's Stove and Range Company v. Gompers, Mitchell, and

Morrison. Dissenting opinion of Chief Justice Shepard.
Injunctions in Labor Cases. David Silverstein.
The Misuse of Equity Power. Andrew Furuseth.
Man's Ownership of Himself. Samuel Gompers.
Government by Law, Not Discretion. Samuel Gompers.
Essence of Labor's Contention in the Injunction Abuse. Samuel Gompers.
Another presentation of this same principle is found in the address of Mr. Jackson H.

Ralston, made before the American Academy of Political and Social Science and
published in The Annals, July, 1910.
My presentation of the cause of organized labor has not been from the legal view-

point, for I am not a lawyer. But even could I present the legal phases, I doubt
whether that would aid in determining justice for the workers. Often justice is
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obscured in the mazes of legal theories and technicalities. The law is not an unfailing

source of justice; it can only approximate that ideal as it is rendered flexible enough
to adjust to new conditions and needs. That is v/hat we ask for in the legislation we
seek.

It is not my purpose to present here a legal argument in defense or in furtherance of

labor's position with respect to the principle involved in legislation of this character,

nor can I herein make a full, sociological or economic presentation of the subject. .

The legislation sought, that is, the enactment of the principles embodied in the
Bartlett-Bacon bills-, is one of deep concern to the workers of our common country.
It lies very close to their hearts, and vitally affects their rights, their interests, theii

progress.

A sense of duty and of the obligations devolving upon me as a citizen, a man, a

worker, as well as president of the American Federation of Labor, impels me to impress
in this form the thoughts, the hopes, and the aspirations of the toiling masses of America
to whose welfare it has been my good fortune to devote the best efforts of which I am
capable. It is this sense of duty and obligation which impels me to submit in this

way, perhaps rather voluminously, something of the information and experience I

have uj)on lie subject under discussion. It is a duty not only to the toilers of America,
to its citizenship, but also to the representatives of the people, their govemlnental
agents, in the interest of the great principles upon which our Republic is based, to

present the cause of justice and human welfare. That the facts and the arguments
herein set forth may be available to all in determining their course upon this issue,

fraught with such tremendous possibilities for weal or woe, directly to the millions

of working people and generally to all the people of our common country is my war-
rant for the length of this statement.

It is earnestly hoped that the appeal may not be in vain and that the legislation

sought may be promptly enacted.

Ambrican Federation of I/Aboh,
Washington, B.C., May 5, 1914.

Hon. Henry D. Clayton,
House of Representatives; Washington, B.C.

. Dear Sir: In view of the fact that the Members of the House of Representatives
will at an early date be called upon to determine their course upon H. R. 15657 (com-
mittee print, May 2, 1914), it is essential that there be no misapprehensiin relative

to its provisions, particularly as they affect the associations and their members which
we have the honor to represent. We therefore respectfully call attention to the first

paragraph of section 7, page 6, which reads as follows:

. "That nothing contained in the antitrust laws shall be construed to forbid the'

existence and operation of fraternal, labor, consumers, agricultural, or horticultural
organizations, orders, or associations instituted for the purposes of mutual help, and
not having capital stock or conducted for profit, or to forbid or restrain individual
members of such organizations, orders, or associations from carrying out the legitimate
objects thereof."
This section of the bill is not satisfactory. It does not afford the relief required.

We have urged and do now repeat that the following words, "be construed to forbid
the existence and operation of" be stricken out and the following words substituted,
"apply to," so that the section would then read as follows:

That nothing contained in the antitrust laws shall apply to fraternal, labor, con-
sumers, agricultural, or horticultural organizations, orders, or assDciations instituted

for the purposes of mutual help, and not having capital stock or conducted fjr profit,

or to forbid or restrain individual members of such organizations, orders, or associa-

tions from carrying out the legitimate objects thereof."
Again we urge that in section 18, on page 18, line 22, after the word "thereto"

the following amendment be made: Strike out the period (.) and substitute therefor

a comma (,), and then after the comma (,) add the following words: "nor shall any
of the acts enumerated in this paragraph be considered unlawful in any court of the
United States."

The undersigned are the representatives of the several organizations of working
geople in industry, commerce, and agriculture, who have been the victims of and who
ave been made to suffer from the wrongs which the above-named bill is designed to

remedy, and it is submitted that this legislation should not fail effectually to accom-
plish its avowed purpose, for surely we have had sufficient experience with this

species of legislation to warrant all in safeguarding any misapprehension as to its
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purpose. We therefore respectfully request and urge you to support by your pres-

ence, voice, and vote the amendments suggested in this joint letter.

Respectfully submitted.
Saml. Gompers,

President American Federation of Labor.

Frank Morrison,
Secretary American Federation of Labor.

H. E. Wills,
Assistant Grand Chief,

Legislative Representative Brotherhood of Locomotive Engineert.

P. J. McNamara,
Vice President,

Legislative Representative Brotherhood of Locomotive Firemen and Engmemen.

N. M. Clark,
Vice President,

Legislative Representative Order of Railway Conductors..

Val PrrzpATRicK,
Vice President,

Legislative Representatime Brotherhood of Railroad Trainmen.

J. H. Patten,
General Counsel, Farmers' Union {1910 to 1914),

and Assistant ae^etary, Farmers' National Congress.

Memorandum Relative to the Injunction Features of H. R. 15657.

[Sabmltted to the House Judiciary Committe^qa, April 27, 1914, by Daniel Davenport, attorney for

the American AntTBoyoott Association.]

To the Judieiary Committee of the House of Representatives:

I beg leave to submit for your consideration the following suggestions as.tg the in-

validity of the injunction features of the Clayton antitrust bill.

A statute that does not leave to a party a substantial remedy for tie protection, of

his property against unlawful attacks, according to the course of, justice, as it has im-
memorially existed, is void uii,der the Federal Constitution. A statute that shows
upon its face an intention to so clog, hamper, and embarrass the proceedings to enforce

that remedy as to practically destroy it entirely, and thus to impair the property

rights which depend upon it for projection, is void, because it is a practical depriva-

tion of those rights. These propositions have been so ofJ;en declared by the courts

that they are elementary now and require no citation of authorities befpre your com-
mittee to support them.

Sections 14 to 22, inclusive, of H. R. 15657 (the Clayton antitrust bill), being those

sections that relate to the issuance of injunctions by the' Federal courts and to the
trial of contempts for their violation, fall directly under the condemnation of the
fgregoing principles, and the scheme of regulation of the injunctive remedy therein
attempted would be void both as a whole and in details. They are a studied attempt
not only to expressly deprive the individual owners of property and property rights

of their existing right to apply to the Federal equity courts in a most importsmt class

of cases, to wit, those growing out of labor disputes, for protection against unlawful
acts which those courts have uniformly held may be the means of unlawfully injuring
and destroying them, but also to so clog, hamper, and embarrass the injunctive remedy
in all the other cases where it is still left to them by the bill, as to make it of no sub-
stantial value as a means of protection.

In placing manifold and multiplied, unusual, and extraordinary obstacles in the
path of private litigants who must resort to such courts, for restraining orders and
injunctions to protect their most important interests, and in requiring, at the same
time, that all private litigants must have the violations of their injunctions tried by a
jury, if the accused shall demand it, which the Supreme Court has said would destroy
the efSciency of such injunctions, while carefully securing to the Federal Govern-
ment its right to have all violations of injunctions granted in its behalf tried by tiie

court because that mode of trial is necessary to the enforcement of those injunctions,
a purpose is plainly manifested in this bill to so clog, hamper, and embairass the whole
proceeding of obtaining and enforcing injunctions by private parties as to practically
destroy the remedy and the property rights dependent thereon. I think there is no
doubt that the scheme of regulation of injunctions proposed in th« bill would, as a
whole, be declared void by the courts.
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Moreover, notwithstanding the fact that the fifth amendment of the Federal Con-
stitution expressly declares that no person shall be deprived of his property without
due jsrocesa of law, and section 2 of article 3 of that Constitution declares that the
judicial power shall extend to all cases in law or equity arising under the Constitution
and laws inade in pursuance thereof, and to controversies l^etween citizens of different

States, section 17 of the proposed bill attempts, expressly, to deprive the individual
owners of property and property rights of all right to resort to the Federal courts of

equity for protection of the same, when assailed by any or all the acts specifically

enumerated therein, however unlawful they may be in the particular case, by which,
acta such courts have uniformly held that property and property rights may Le unlaw-
fully injured and destroyed.

It aims to do this by absolutely forbidding such courts to issue any restraining order
or injunction to prohibit the doing of such enumerated acts, however unlawful they
may be, and however necessary such order or injunction may be to preserve the sub-
ject matter of such litigation and to maintain the court's jurisdiction, although, by the
statutes creating them and by the general law, those courts are expressly given equit-
able jurisdiction over such cases when the matter involved exceeds $5,000 in amount.
In attempting this, the bill violates, not only the due process clause of the Constitu-

tion, but that other clause which declares that the judicial power of Federal courts of

equity shall extend to all cases and controversies over which, by the statutes of their

creation, they are given jurisdiction. For a statute to say that a court shall have
equitable jurisdiction over a certain case or controversy and then for another statute

to deny it the fundamental and essential ppwer to issue and enforce the usual and
necessary process required by that jurisdiction would be a direct invasion by Congress
of, the. judicial department and void on that account.
But what will inevitably insure the overthrow, by tbie coiirfa of this,sch6m^ of regula?

tion of the injunctive remedy are the provisions of sections, 18. to 22, inclusive, which
relate to the proceedings to. enforce orders, and injunctions, after the same shall hay.e
been willfully violated by any person. These are such as to.justify comment more in
detail.

After having, undertaken in sections 14 to 17, inclusive, to deprive the Federal
courts entirely of the power to issue orders and injunctions in a most important class of

cases, to wit, those growing out of labor disputes, arid to clog, hamper, and embarrass
them in granting such orders and injunctions in all other cases, section 18 proceeds to

direct that a person violating such orders and injunctions shall be proceeded against
in th^ manner provided in theJollowing sections, in case lie act or thing, don e.by him
sliall also be, a criminal offense under any 8t%tute of the United, States or at comnion
law. And since it is well settled by the decisions of the Supreme Court that every
willful violation of an order or injunction of a Federal court is also a criminal, offense,

wndei; the statutes of the United States against obstructing the administration of

justice in such courts, the proposed scheme of regulation embraces, of course, every
case of a willful violation of such orders and injunctions, by whatever acts committed,
except of those which have been granted at the instance of the United States, as

excepted in this bill.

Section 19 then provides that in case there is reasonable ground to believe that any
person has committed such contempt, he shall be brought before the court in a certain
specified manner, which is to be by rule to show cause, and notby attachment, however
urgent the matter may be, and, if he demands it, he shall be tried by a jury, to be sum-
moned, selected, and impanelled as in misdemeanor cases, and the trial must conform
as near as may be to the practice in criminal cases. If found guilty,-he is to be pun-
ished by fine or imprisonment, or both, and the fine shall be payable either to the
party injured by the contempt or to the Government, or both. The judgment or

conviction shall be reviewed on writ of error and bill of exceptions only, the'same
as is now the case in criminal cases, and the judgment shall be stayed in the mean-
time and the accused, if sentenced to jail, shall be admitted to bail, and no such
contempt shall be prosecuted except within one year after the commission of the act
complained of.

It will be observed that the foregoing provisions entirely obliterate the fundamental
distinction which has always prevailed between contempt proceedings to give relief

to a party for a violation of an injunction by punishing the offender by fine or coercive

imprisonment, which are usually called civil contempt proceedings, and contempt
proceedings to vindicate the authority and dignity of the court for the violation of

its orders, which are usually called criminal or punitive proceedings. By the pro-

visions of this bill both objects are to be pursued in the same way, the trial of the

contempt in both proceedings is to be by a jury if demanded, and is to be con-

ducted as in criminal cases, and the review in both cases is to be by writ of error

aiid bill of exceptions, and never by appeal from the final judgment in the main
case, as is the law and practice now in all cases of remedial contempt proceedings.
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It would extend this communication too far to point out the many objectionB to

the validity as well as to the practicability of these particular features of the scheme
as embraced in sections 18 to 22, inclxisive. One will suffice, since it goes to the
very root of the matter.
The bill, in thus requiring a trial by jury of the violations of the orders and injunc-

tions of a court of equity, either in remedial or in punitive proceedings, or in both, as

is here contemplated, is plainly unconstitutional, first, because invasive of the inher-

ent and necessary power of such courts to themselves try and punish contempts of

their authority as has often been declared by the Supreme Court, and second, because
it destroys the right of the party who has obtained an injunction in equity to have
those equitable remedies and the procedure thereon which is established by the
Constitution in the fundamental distinction between cases at law and those in equity,

as has been.repeatedly declared by the courts.

It only remains to point out that the provisions of sections 18 to 22, inclusive, are

self-contradictory and therefore void, because section 21 provides that the aforesaid

provisions shall not be construed to extend to any contempt committed so near to

the court as to obstruct the administration of justice therein. Since it is well settled

that all contempts which obstruct the administration of justice in courts, wherever
the same may be committed, are committed so near thereto as to so obstruct the admin-
istration of justice therein, irrespective of the place where they actually occur, all

violations of the orders and injunctions of a court of equity, because they obstruct the
administration of justice therein, are committed so near to the court as to obstruct
the administration of justice therein. It is apparent that this provision contradicts
the others and the whole scheme is therefore void on that account.
The foregoing suggestions will sufficiently outline some of the constitutional objec-

tions to the provisions of the Clayton antitrust bill herein referred to. They are of

sufficient importance to require a most thorough discussion before your committee,
and I deeply regret that you can not find time to allow it.

Respectfully submitted.
Daniel Davenport,

Attorney for the American Antiboycott Association.

Washington, D. C, Aprils?, 1914-

Memorandum Respecting Certain Proposed Sections of H. R. 15657 Relating
TO THE Regulation of Injunctions and Providing for Trial by Jury for
Certain Contempts.

[Sub/nitted to the House Judiciary Conunittee on Apr. 29, 1914, by Ja,nes A. Emery, counsel, National-
Council for Industrial Defense, including some 260 industrial, co>nmercial, and employer associations.]

To the Judiciary Committee of the House of Representatives:

Gentlemen: Through your courtesy I beg leave to submit the following considera-
tions with respect to the validity arid expediency of certain proposals now pending
before you, being sections 14 to 22, inclusive, of H. R. 15657.
For llie purpose of brevity and convenience, I shall, with your indulgence, consider

the proposed legislation under three heads:
1. Sections 14 to 17, inclusive, regulating the issuance of injunctions generally and

providing certain special restrictions in labor controversies.
2. Sections 18 to 22, providing for trial by jury for certain alleged contempts, a pro-

cedure therefor, and making certain exceptions thereto.

3. A brief consideration of the grounds upon which labor combinations seek ex-
emption from the Sherman act, or special and peculiar treatment thereunder.

Sections 14 to 17, inclusive, comprehend in almost identical terms the so-called
Clayton anti-injunction bill, H. R. 23635, which passed the House in May, ] 912. It

was at uo time publicly discussed before this committee in the form in which it passed
the House. We have, therefore, in its present consideration, the advantage of the
interpretation given to it by its proponents on the floor of the House and in subsequent
discussion before the Senate Judiciary Committee in the fall of 1912 and the spring
of 1913, and to these discussions I shall take the liberty to refer.

I now submit:
I.

The proposed sections are divisible into two parts; some relating to procedure, and
the others to specific prohibitions causing radical changes in substantive law and right.

(a) Those relating to procedure contain some proposals the legal effect of which will
be to deprive the suitor of liia remedy in equity while others are impracticable, am-
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biguous, and autagonize the rules of equity practice recently promiilgated by the
Supreme Court of the United States which fully cover any desirable change in
procedure.

(6) Section 17" is construed and explained by its proponents in terms that deprive
both individuals and the public of essential constitutional remedies in equity. It

must either be given a constmction that would revolutionize the law of conspiracy
and deny the equal protection of the law to citizens involved in labor disputes, or it is

futile declaratory legislation, the enactment of which would reflect upon the judiciary
and, without accomplishing the purpose sought by the real proponents of this legisla-

tion, would intensify and stimulate discontent which it can not allay.

EXISTING LAW AND PROCBDORB.

The present statutory law on the subject of injunctions will be found in sections 263 ^

264, 265, and 266 of the Judicial Code, and in section 129 of the same, which provides
that an appeal may be taken within 30 days from any order or decree of a court or
judge granting, continuing, refusing, or cussolving an interlocutory injunction or
decree, or refusing to dissolve such an order or decree, and such appeal shall have
precedence.

_
The Supreme Court of the United States in rules promul^ted November

4, 1912, and in effect since February 1, 1913, has covered the subject of j^reliminary

injunctions and temporary restraining orders and injunctions pending appeal in,

rules 73 and 74.

WHAT THE BILL PROPOSES.

, These sections would practically add four new sections to the judicial code. The
proposed sections 14, 15, and 16, apply generally to all injunctive orders, but section

17 appUes only to injunctive orders in controversies over employment. All of the
proposed sections apply to actions in which the United States or a State is a party
equally with private individuals.
As the law now is a Federal court having jurisdiction may, "if there appears to be

danger of irreparable injury from delay, grant an order restraining the act sought to

be enjoined untU the decision upon the motion. " (Federal Judicial Code, sec. 263.)

The Supreme Court has further provided, in equity rule 73, and it is now the neces-
sary practice, that a temporary restraining order may be p-anted without notice to
the opposite party only when it shall appear from specific facts shown by affidavit ot

the verified bill that immediate and iiTeparable loss or damage will result to the appli-

cant before the motion can be heard, and such restraining order so issued without
notice is returnable at the earUest possible date and in no event later than 10 days
from its issuance, its hearing taking precedence over all except older matters of the
same kind. The possessor of the restraining order must then proceed with his motion
for a preliminary injunction or the court dissolves his restraining order. Further,
upon two days' notice to the plaintiff the defendant may appear and move the dis-

solution or modification of the restraining order.

SECTION 14 OP THE BILL.

The chief proposal of section 14 of the bill is that a restraiiuDg order when granted
without notice shall expire 10 days after entry, as the court or judge may fix, unless
within that time it is renewed for not to exceed a Uke period after notice to those
previously served.
" Since the section provides that every such order must be "forthwith entered, " it

follows that it expires not to exceed 10 days from its issuance unless the conditions
for its extension are complied with. Such a statute would be rigid and could not
adapt itself to any circumstance necessitating an extension of the restraining order
beyond at the most 20 days from its issuance. Such a proposal is

—

1. Impracticable, and this committee will take notice of the tremedous territorial

extent of some of the Federal judicial districts, which make the service and return of

process, the making of argument, and the rendering of deliberate judgment physically

impossible in some circuits within such a limitation of time.

2. In actions to which the Nation or States are parties the public interest would be
seriously embarrassed, and in actions affecting common camerg the number of indi-

viduals involved and the circumstance of litigation are frequently such that an evasion

of service during the first period of the order would utterly defeat its purpose. For,

if all the essential parties are not served in the first instance the extension of the order,

however grave the reasons and however willing the court, is readily defeated by the

evasion of defendants already served, so that every extension, however necessary,

tenews the conditions of original service.
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3. Apart from the physical and legal diiEculties of securing service or any necessary
extension of the order, the production of witnesses, books, and papers, the period of

trial, the argument of counsel, and the decision of the court are all events which
occupy a greater period of time in accordance with the magnitude and importance of

the proceeding. The illness or death of important witnesses, counsel, or a judge might,
under the conditions of the bill, defeat the most important public litigation or con pel
the court to proceed without the power to protect the subject matter of litigation from
removal, dissipation, or destruction.

4.' No restraining order is of value unless served. While it remains unused it is as
though it were unissued, and we can conceive of no conditions within legal experience
in which the life of such an order should not run from its service and not from its

€ntry. It is a contradiction in thought to presume that an individual requiring a re-

straining order to protect him from irreparable harm and, possessing his remedy,
refuses or neglects to use it.

5. We submit to the committee that such a proposal would in many instances
operate to deprive both individuals and the public of an essential remedy in equity
and to deprive a constitutional court of that essential and inherent element of the
judicial power, the right to protect the subject matter of litigation before it, without
which it can neither perform its functions nor "establish justice."

Equity rule 73 of the Supreme Court, taken in conjunction with the existing statute,

provides at once ample seciuity against irreparable injury and adequate protectio^i

tor the parties restrained. While it definitely fixes the tune of hearing, aii extraor-
dinary situation would permit the court to prevent the rule from working injustice

by molding' it to meet some unusual circumstance that might be presented to its notice.

{Ex part« Poultney, 41 Peters, CCC, 472.)

We further submit to the committee that under the long-existing custom and rule
of practice parties restrained by injunction have at all times possessed and exercised
the right to either accept service, and thus force an issue, or to move for the modifica-
tion or dissolution of any order issued or for the advancement of the cause for hearing,
while section 129 of the Judicial Code merely expresses a long-existing statute, giving
the right of immediate appeal from orders grajiting, denying, dissolving, or refusing
f|o dissolve injunctions. This long-established practice, we now submit, has be6h
reduced to a definite rule of action, which adequately provides against even the posr
flibility of abuse, and goes, as far as such a rule may without imperilling private or
public interests.

SECTION 16 OP THE BILL.

Section 266b of the bill requires "that every order of injunction or restraining
order shall set forth the reasons for the issuance of the same, shall be specific in terms
and shall describe in reasonable detail, and not by reference to the bill of complaint
or other document, the act or acts sought.to be restrained, and shall be binding only
upon the parties to the suit, their agents, servants, employees, and attorneys, or those,
in active concert with them, and who shall by personal service or otherwise have re-
ceived actual notice of the same." We submit that no order ought to contain the
opinion or a history of the case, in the interest of simplified pleadin? and that, indeed,
any such requirement is in direct variance with equity rule 71 of the Supreme Court
fixing the form of a decree or order and providing "that neither the bill nor answer,
nor other pleading, not any part thereof, nor the report of any master, nor any other
prior proceeding shall be cited or stated in the decree or order, " etc.

If to be "specific in terms" and to describe "in reasonable detail" means that
counsel in drawing an order must anticipate every scheme of conduct by which indi-
viduals or combinations may in a given controversy violate the rights of the plaintiff,
it must be evident that this section would require him to be both a historian and a
prophet. If the section is to be understood as excluding the use of general clauses,
prohibiting acts of the same general kind or character, or for the same unlawful pur-
poses as those specifically described, it must be evident that the remedy is greatly
weakened or the pleading made so complicated that courts undertaking to give effect
to the will of Congress would be confused by the varying interpretations which may
be pven to such clauses and new elements of discord introduced into judicial decision,
while real.justice would be subordinated to ambiguous technicalities.
No construction hag ever been placed upon general clauses at the end of sentences

or m reference to previous acts that has in the least interfered with the just rights of
individuals. As Mr. Justice Harlan said of such clauses in Arthur v. Oakes (63 Fed.,
olu}r

"The general inhibition against combinations and conspiracies formed with the
object and intent of crippling the property and embarrassing the operation of the raiU
roads must be construed as referring only to acts of violence, intimidation, and wrong
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of the same nature or class as those specifically described in the previous clauses of the
writ.

"

The attibiguity created by such provisions for pleading continues in the declaration
that an order shall be binding only upon " the parties to the suit, their agents, serv-

ants, employees, and attorneys, or those in active concert with them.

"

We submit that neither directly nor Indirectly should a statute contain phraseology
the effect of which under the circumstances of it? adoption would incline any class of
citizens to believe that only the parties actually served and before a court were bound
to respect its decrees; yet the effect of thus specifying the parties enumerated is to

create this impression, and if anything it is intensified by so ambiguous a phrase as
"in active concert with them. " If tlus is meant to exclude, or would have the effect

of excluding, independent but sympathetic activity on the part of individuals or com-
binations who undertake to execute the illegal purposes of defendants enjoined, with-
out, if you please, the knowledge or consent of such defendants, it would obviously
work in the interests of injustice. (Ex parte Lennon, 166 U. S., 548.) In an eco-
nomic structure as vast and compUcated as that in which we Uve, pubUc as well as
private interest requires that the powers of courts of equity to practically and efficiently

deal with combinations of influential employers or employees, numerous, intimately
Associated, and motived by common purposes, should not be narrowed, but if anything
enlarged to meet a repetition of the serious conditions which we have already experi-
enced. The Debs combination, threatening the complete obstruction of intercourse
between the States essential to the comfortt employment, and even existence of thou-
'sanda of individuals, disclosed the absolute necessity of preserving to the court of equity
the power to deal with those who undertake to defeat its decrees, whether they are
actually named in its orders or whether, sedulously endeavoring to evade judicial

authority, they become the instruments and agents of those who defy its decrees.
We submit that it would be retrogressive to substitute for the clearly estabhshed

authority of the courts in these matters a statute obviously undertaking to narrow
their jurisdiction, out exp're^ing its limitations in uncertain and tedefinite phrase-
ology.

SECTION 17 THE MOST SEKIOUSLY OBJECTIONABLE.

iHowever serious the objections which may be made to the substitution of a stattite

full rt ambiguity and indefinite phraseolf gy for the certain and definite authority
established by a long Une of unif( rm decisic ns of the courts of the United States, and
crystallized into a clear and definite procedure by the recently adopted equity rules

of the Supreme Crurt, the most serif us objections against the bill are those to bo
directed against the prrvisirns of sectirn 17.

^

The pr. visif ns of this sectif n are limited to restraining orders or injunctions granted
in any case "between an employer and employees, or between employers and em-
plcyees, rr between employees, or between persons employed and persons seeking
employment, inv( Iving or gr wing out of a dispute concerning terms or conditions of

.
empbyment." In this contingency it is provided that no restraining order or injunc-
tirn shall issue except to prevent irreparable injury "to property or a property right

of the party making applicatirn, fcr which injury there is no adequate remedy at law."
It is further required that "such property or property right must be described with
particularity in the application." And finally it declares that certain enumerated
acts shall not be prihibited by any restraining order or injunction; with a final pro-
visa that no injunctirn shall prohibit any person or persons "from doing any act oir

thing which might lawfully be done in the absence of such dispute by any party
thereto." ^
The intimation conveyed by the limitations of this section and insisted upon by

Mr. Gompers is that different principles shall apply in the issue of injunctions in labor
disputes from these which prevail m other controversies. To that assertion reply ia

made hereafter; but we submit to the committee that even if the condition alleged

were true, which it is not, it will be impossible for Congress to deny an injunction to

protect rights menaced in a labor dispute which could be issued by the same court
and under the same circumstances in any other controversy. So that if the restriction

is to be placed upon the exercise of the equity powers it is to be determined by the

character of the parties, irrespective of the rights to be protected, the denial of the

equitable remedy under such circumstanceswould make the legislation plainly invalid

under the principle laid down in Union Sewer Pipe v. Connelly (184 U. S.,.540) and
Pierce v. The Stablemen's Union (156 Cal., 70). In the former case an antitrust stat-

ute of the State of Illinois was invalidated because it excepted from its inhibitions

agriculttirists and stock raisers, thus under the same circumstances making it criminal

for all others to engage in those combinations, contracts, and conspiracies in which
it was lawfiilfor the excepted parties to engage. In the latter case the Supreme Court
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of California paaaed upon a statute which it was asserted exempted certain combina-
tions from injunctive process while acting in "furtherance of a trade dispute," and
that court, declining to give such interpretation to the statute, declared that to do so

would be to invalidate the statute, since it would deny to those engaged in labor con-
troversies the remedies which protected the same rights in all other controversies and
would create a privileged class exempt from the arm of an equity court, even as in the
Connelly case the Illinois statute created a privileged body of wrongdoers.

EQUITABLE PROTECTION NOT CONFINED TO "PBOPERTT BIGHTS."

The section in question further undertakes to declare that the injuncfeion may issue

-to protect only property or a property right, and it must be that of the party makmg the
application. Nothing is more certain, from the decided cases no less than from
standard textbooks, than that equity will not only protect rights of property but those
oi persons, especially when the circumstances of their exercise makes them, as Mr.
Justice Brewer described them in the Debs case, "rights of a pecuniary nature."
"The primary right that one's personal liberty should not be interfered with by

combinations of persons is protected by equity. Thus the interference of the right qf

the laborer to travel on the highway by means of numbers of men or by physical force

will be enjoined where its continuance is threatened." (6 Pomeroy'a Equity Juris-

prudence, par. 599.)

Even Mr. SpelUng, in his work on Injunction, section 24, tells us

—

"In other words, the subject of equity jurisdiction is the protection of civil rights

iand private property, and not punishment or prevention of crime or immoral acts,

when not in connection with violations of private rights."

High on Injunctions, volume 2, paragraph 20, declares—
"The subject matter of the jurisdiction of equity being the protection of private

property and of civil rights, courts of equity will not interfere for the punishment or
prevention of merely criminal or immoral acts, unconnected with violations of privat'p

rights."

This part of the bill in thorough consistency with all its provisions, illustrates the
persistent determination with, which every effort is made to contract lie basis of
equity jurisdiction, and make its application more difficult in the class of controversies
covered by this section. Strictly construed, the provision requiring that the property
or property right to be protected "shall be that of the party making the application,"
could be pleaded against the Government in the endeavor of the Nation to remove
-economic or physical obstructions from the pathway of commerce; and the particu-
larity of description required would in all large operations, in actions of the Gov-
ernment, of common carriers, and of many private individuals and corporations
overtax the descriptive powers of a pleader.

CONSTEUCTION GIVEN TO SECTION 17 BY PROPONENTS.

But assuming these provisions to be curable by amendment, the root of this measure
and the chief evil of its proposal lies in the provisions of its last paragraph. A variety
of interpretations have been given to its context. In the debate upon this measure
in the House in 1912, Mr. Martin of Colorado, an enthusiastic and sympathetic pro-
ponent of the legislation, declared it to be the purpose of the measure that "no re-
straining orders or injunctions shall prohibit any person or persons from doing any
of the following acts, to wit," and he then proceeds to enumerate the prohibitionB
of this final paragraph. (Concessional Record, vol. 48, No. 143, p. 7393.)

Mr. Wilson, Jlien recognized, spokesman for tbe American Federation of Labor on
the floor of the House, and who may be assumed to express the opinion of those who
chieflv demand this legislation, declared in the same debate:
"This bill does not legalize the boycott or picketing. It does not deal with the

question of the legality of either of them. What it does do is to prevent the equity
court from stepping in in a case of possible picketing, or stepping in in a case of a
"boycott, and, by the writ of injunction, undertaking to adjudicate it. There has been
a great deal of criticism of the right to use the boycott by workmen in their trade
disputes and for that reason some men are opposed to a proposition that prevents
the equity court from stepping in with the writ of injunction to prevent a boycott.
"But, Mr. Speaker, I want to say to this House now that the boycott itself iies at

the very foundation of our moral code, and if you take away the boycott, if you wipe
out the boycott, your moral code itself fails." (Vol. 48, No. 138, p. 7096.)
Mr. Davis, of West Virginia, the present Solicitor General, who chiefly expounded

this measure upon the floor of the House, with marked ability and eloquence said
of this paragraph of the bill:

'
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"It is an effort to crystallize into law the best opinions of the best courts as to those
things which may be lawfully done in a trades dispute without interference by injunc-
tion." (Vol. 48, No. 138, p. 7102.)
And again

—

"All that is attempted here is to say that certain acts are not amenable to the process
of injunction, whatever otlier rights or remedies may grov out of them." (Idem,
p. 7103.)
Again

—

"The bill does not undertake to regulate to a limited extent the procedure in cases
arising from_ such disputes, but in doing so it simply announces rules common to
other cases in equity, and it does declare that certain acts lying within the rights of

the party shall not be infringed upon by any injunction." (Iden.j p. 7104.)
The practical interpretation, then, given to this section by its friends is that the

acts enumerated are to be removed from the injunctive process. This is what they
believe it does and this is why they want it. Two theories of the extent to whiclfi

this is done were presented to the Senate committee, the one by Mr. Gompers, who,
while he can not be prevailed upon to express directly his notion of the effect of the
bill, does so inferentially in his letter to tlio chairman of the Senate committee. (Senr
ate .Tudiciary Committee hearings, 1912, pt. 2, Gompers, p. 9101.) In that letter

itwill be observed' that the specific acts which he complains have been interfered

with by process of injunction are the acts eliminated from equitable reach by this

se.ction of the bill. It is therefore to be inferred not less from this statement than
from his frequently reiterated statements upon this subject at other times and other
places that the acts enumerated in this section of the bill are matters of absolute right,

and it is his expectation that were this statute enacted no court could interfere with
their exercise, irrespective of the circumstances of their being. But Mr. Spelling,

who represented proponents before Senate committee in 1912, while elaborately

undertaking to argue that each of these acts is a personal right and ought therefore

not to be reachable by injunction, assures you that the whole paragraph is colored

by the last phrase, "or from doing any act or thing which might lawfully be done in
the absence of such dispute by any party thereto." But that phrase itself, we submit,
is of dubious meaning. It may imply either that anything that may be done when
there is no labor dispute may still be done when such dispute exists, thus eliminating
the dispute itself as the distinguishing factor which colors the acts done and prac-

tically declaring that "circumstances do not alter cases," or it means that no injunc-
tion shall prohibit any number of persons from doing acts which, in the absence of

the existing dispute, could be done by a single person. The latter construction
eliminates the elements of conspiracy and makes the test of the legality or illegality

of the acts of combination whether or not the acts complained of could be lawfully
done by an individual. Such a construction would indeed "color" the whole para-

graph, for it would carry with it radical changes in substantive rights and remedies
.that, if valid, would revolutionize the principle of conspiracy and subvert the exer-

cise of the judicial power in equity.

MERE "PEACEPULNBSS OP" AN ACT NO TEST FOR LEGALITY.

A serious error, shared by the sincerest and ablest proponents of this legislation,

underlies this whole paragraph. In the coiirse of his remarks in the House in 1912,
Mr. Davis, of West Virginia, emphasizes, in discussing this section, that-v-

"It will be seen that all throughout the section there runs the requirement of peace-
fuhiess." (P. 7103).
And again and again before this and the House committee proponents of this legis-

lation indignantly denying the contemplated use of any form of coercion or violence,

manifestly indefensible, have, like the distinguished gentleman from West Virginia,

insisted that any of the acts enumerated must be lawful, and therefore unenjoinable
if "peacefully done. " This assertion is particularly made with regard to any form of

persuasion. Thus, the section provides that "no restraining order shall prohibit any
person or persons from peacefully persuading any person to work or abstain from
working, or from ceasing to patronize or employ any party to such dispute, or from
recommending, advising, or persuading others by peaceful means to do so."

No proposition is more firmly established in the very fundamentals of English and
American law than that

—

"If one maliciously interferes in a contract between two parties and induces one

of them to break that contract to the injury of the other, the party injured can main-

tain an action against the wrongdoer." (Angle v. Chicago, etc., Railway, 151 U. S,,

13.)
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Leading modern English cases illustrating the applicataion of the same principle

to trade disputes are Quinn v. Leathem (1901, A. C, 495), and South Wales Miners'

Federation v. Glamorgan Coal Co. (1905, A. C., 279). The same principle is elabo-

rately expounded by Mr. Justice White in another field of controversy, in Louisville

& Nashville Railroad D. Bitterman(207U. S.), a case in which an injunction was issued

against scalpers, prohibiting them from inducing or persuading holders of nontrans-

ferable excursion tickets to dispose of the same. -These cases establish the princijile

that the breaking of a contract being an unlawful act, a combination to procure its

breach is an unlawful combination, and the aggrieved party may not only recover
damages, but when, as in the railroad cases, there is a continuing injmy, and many
defendants, requiring a multiplicity of suits, and therefore no plain and adequate
remedy at law, an injunction will issue to protect the property right existing in the
contract. Yet in all these cases "peaceful persuasion" is the means by which the
breach of the contract is sought to be obtained. The scalpers did not intimidate or

coerce the holders of the excursion tickets. They merely offered money for the
unused portion. Where the element of coercion enters the case is merely made
stronger. Thus, in cases like that of the Hitchman Coal & Coke Co. v. Mitchell, both
elements are present. But it is evident that the determining factor in the legalityof

the act of a combination is not "merely its peacefulness," but its piu-pose.

This important consideration was emphasized by Judge Taft in his decision in

Thomas v. Cincinnati (52 Fed., 819), thus:

"Boycotts, though unaccompanied with violence or intimidation have been pro-

nounced unlawful in every State of the United States where the question has arisenv

unless it be in Minnesota, and they are held to be unlawful in England."
Since that decision was rendered the same doctrine was approved in Minnesota in

Gray v. Building Trade Council (91 Minn., 171), and is the prevailing opinion to-dajr.

We therefore submit to the committee tJiat the acts referred to in this section, against

which no injunction may issue when "peacefully" executed, may be steps in the un-
lawful effort of a combination to procure a breach of contract or to carry on a boycott^
and to refuse to any individual the right to his remedy by injunction, which arises

only when no remedy at law exists, would be to deny him any remedy for the protec-
tion of the rights involved against unlawful acts which have been condemned and
enjoined since time immemorial.

OTHER PROVISIONS OF SECTION 17 WITHDRAW INJUNCTION RELIEF FROM BOTC0*T
AND SYMPATHETIC STRIKE.

So, too, to prohibit the issuance of an injunction "prohibiting any person from
ceasing to perform any work or labor, or from recommending, advising, or persuading
others by peaceful means so to do," would prevent the application of the injunctive
remedy to the condition which existed in the well-known case of Toledo, etc., v.

Pennsylvania Railroad Co. (54 Fed., 730). In that case, it will be recalled, the.

employees of the Pennsylvania Co., in obedience to the then existing rule 12 of the
brotherhood, refused, while remaining at work, to handle any cars of another road
with which the brotherhood was in controversy. The members of the brotherhood
were enjoined in that instance from refusing to handle the cars in question while
remaining in the service of the road, inasmuch as it constituted a conspiracy to pre-
vent the railroad in question from fulfilling its duties under the interstate commerce
act. It is to be clearly observed that the men were not enjoined from quitting,
which, as the court says, "they had a perfect right to do," but from combining while
remaining in the employ of the company to prevent the performance of the carrier's
public obligations and of their own statutory duties as employees of the carrier. Yet,
under the provisions of this section, the employees in question could not be enjoined
"from ceasing to perform any work or labor," nor could their officers or leaders be
enjoined from advising and persuading them to execute this unlawful combination.

It must be obvious to the committee that even if the courts did not exhibit evidence
of the fact that acts enumerated in this section have repeatedly been steps in the
execution of unlawful designs, it must be certain that they may be.
"No conduct has such an absolute privilege as to justify all possible schemes of

which it may be a part. The most innocent and constitutionally protected of acts
or omissions may be made a step in a criminal plot, and if it is a step m a plot, neither
its innocence nor the Constitution is sufficient to prevent the punishment of the
plot by law." (Aikens «. Wisconsin, 195 U. S., 194.)

So, too, this section obviously amends the Sherman Act, for its restrictions apply
to the Government as well as private individuals, and would embarrass the public
authority by preventing a restraint of specific acts which might be a step in a restraint
of trade.



TEtrST LEGISLATIOH. 1819

Even if it be finally assumed that the section as it is written is intended and may
be construed merely to forbid the issuance of an injunctive order against any or all

of the acts enumerated when lawfully performed, the argument for the provision
gains no strength. With the single exception of a phrase in the injunction issued by
Judge Jenkins, and modified by Mr. Justice Harlan, in Arthur v. Oakes, no case has
been presented to this committee, nor can one be offered, in which any act enumer-
ated in this section has been enjoined, unless it was a step in the execution of an
unlawful combination or a conspiracy threatening individuals or the public with
irreparable damage. In this aspect it is futile legislation, which neither satisfies the
demands of those who most persistently seek its enactment nor answers any existing
need for a mere declaration.

Sections 14 to 17, inclusive, having undertaken to deprive the Federal courts almost
entirely of their power to issue injunctions in labor controversies, sections 18 and 19
would abolish the customary and immemorial mode of proceeding against persona
alleged to have committed a contempt, and direct ttiat such persons, upon demand,!
may be entitled to trial by jury if the act or thing alleged to constitute his contempi
is also "a criminal offense under any statute of the United States or at common law.'*
Such person is not to be attached, but brought into court upon an order to show cause,, •

and, if he demands, shall be tried by a jury summoned, selected, and impanelled aa-

upon a misdemeanor charge, the subsequent trial conforming to the practice in crim-
inal cases, and the paJty, if found guilty, to be punished by fine or imprisonmentj
the fine being payable to the party in contempt, the Government, or both. ThO:-*

conviction may be reviewed by writ of error, as is now the law in criminal cases, and
the granting of a writ acts as a stay entitling the accused to be admitted to bail. No
contempt may be prosecuted except within one year after the commission of the act
complained of, and no natural person may, upon conviction of contempt, be fined more
than 11,000 nor impriBoned more than six months.
The right to trial by jury conferred by section 21, does not apply "to contempts

committed in the presence of the court, or so near thereto as to obstruct the adminis-
tration of justice," nor to a contempt committed in any suit or action "brought or
prosecuted in the name of or on behalf of the United States,

'

' in which cases the present-
practice is to prevail.

It is first to be observed that if sections 18 and 19 Were otherwise valid, they would-
apply to every contempt save those excepted in section 21 by rea,son of the standaird
established, since under sections 37 and 135 and various provisions of chapter 6 of

the Criminal Code of the United States, every contempt of a Federal court, whether
by an individual or a combination, is a criminal offense under the Federal statute as

an endeavor "to influence, obstruct or impede the due administration of justice" in
courts of the United States, and has been so held by the Supreme Court of the UmtedJ
States. The words "or at common law" would merely add an additional ambiguity,,
since there is no "common law of the United States," and the common law of the

.

various States would be a most variable and unenforceable standard, unknown to the'

Federal criminal jurisdiction. (Wheaton v. Peters, 8 Peters, 592; United States n,

Hudson, 7 Cranch, 32.)

It.is, furthermore, to be observed that the essential distinction which has always
been observed, and in our day is being continually emphasized, between proceedings
for so-called civil and criminal contempts, is abolished by sections 18 and 19. So,

that whether the purpose of a contempt proceedings be remedial and coercive on
merely punative, whether it be to compel some act for the benefit of a private indi-

vidual, or to %'indicate the dignity and authority of the court, the proceeding to punish
a contempt would be identical. It is impossible to conceive that Congress would enact
a provision'which made a court not only dependent upon the findings of a jury for

its own protection, but permitted it to enforce its own decrees, after the trial of a
cause, ^nly when a jury had passed upon the transgressions of a person who violated
them. It, finally, it is true that a serious contempt obstructs the administration of

justice, if it halts or impedes the machinery of adjudication, no matter what the physi-
cal distance separating the actor from the effect of his act, a contemner may be triable!

•even under this proposal by the court itself,»no matter how distant he may be from
the tribunal with which he interferes, and there are numerous adjudications to indi-

cate that the long-standihg phrase "so near thereto as to obstruct the administration-

of justice" must receive such an interpretation.

, There are, however, two elementary grounds upon which the proposals of sections

18 to 22, must be invalid:

1. Because it destroys the fundamental distinction between cases in law and equity,

which the Constitution establishes, and denies to tlie individual the protection and-

enforcement of his rights in an equity proceeding in the manner inflexibly fixed by
our courts as a matter of constitutional right.

74414—VOL 2—14 48
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2. Because it impairs and destroys the inherent and necessary power of the judiciary

to be the sole judges of contempts of their authority.

I.

Numerous cases could be cited in support of the first proposition, but it should be
sufficient to refer to two standard authorities which established on fundamental the

constitutional incapacity of the legislature to require that a jury shall be the judge'

of fact or law in an equity case.

The Legislature of Wisconsin undertook to compel courts of equity to accept as con-

clusive the findings of a jury in questions of fact. The legislation was invalidated in

Callahan v. Judd (23 Wis., 343). The court said in part:

"I think the act invalid, and my reasons are, briefly, as follows: The power to decide

questions of fact in equity cases belonged to the chancellor just as much as the power

to decide questions of law. It was an inherent part and one of the constituent ele-

ments of equitable jurisdiction. If, therefore, it shall appear that by the constitution

the equitable jurisdiction existing in this State is vested in the courts, I think it will

necessarily follow that it would not be competent for the legislature to divest him of

any pkrt of it and confer it upon juries. If they can do so as to a part, I do not see

why they may not as to the whole. If they can say that in an equity case no court

shall render any judgment except upon the verdict of a jury upon questions of fa,ct,

lean see no reason why they may not say that a jury shall also be allowed to decide

questions by law."
' The same question was presented in another way in Brown v. Kalamazoo Circuit

Judge, 75 Mich., 277. The court there said:
" It is within the powers of a legislature to change the formalities of legal procedure,

but it is not competent to make such changes as to impair the enforcements of

rights. * * » .

"The function of judges in equity cases in dealing with them is as well settled a part

of the judicial power and as necessary to its administration as the functions of juries in

common-law cases. Our institutions are framed to protect all rights. When they vest

judicial power, they do so in accordance with all its essentials, and when they vest it

in any court, they vest it as efficient for the protection of rights and not subject to be
distorted or made inadequate. The right to have equity controversies dealt with by
equitable methods is as sacred as llie right of trial by jury. Whatever may be the
machinery for gathering testimony or enforcing decrees, the facts of the law must be
decided together; and when a chancellor desires to have the aid of a jury to find out

how the facts appear to such unprofessional men, it can only be done by submitting
single issues of pure facts, and they can not foreclose him in his conclusion unless they
convince his judgment.
"Theory amounts to nothing in the history of jurisprudence. The system of

chancery jurisprudence has been developed as_ carefully and as judiciously as any
part of the legal system, and the judicial power includes it, and must always include
it. Any change which transfers the power that belongs to a judge to a jury, or to any
otiier person or body, is as plaia a violation of the Constitution as one which should
give the courts executive or legislative power vested elsewhere. The cognizance of

equitable questions belongs to the judiciary as a part of the judicial power, and under
our Constitution must remain vested where it always has been vested heretofore."

11.

The courts, both State and Federal, have had occasion many times to determine the
power of the legislature to impair the independence of the judiciary by deprivir^ it

of the authority to protect itself and compel obedience to its orders, without reference

to a jury or any other tribunal. Without quoting at length, it may be observed that
the last statement of the Supreme Court oi the United States upon that subject, in

Gompers v. Buck's Stove & Range Co. (221 U. S., 450), is as follows:

"For while it is sparingly to be used, yet the power of courts to punish for contempt
is a necessary and integral part of the independence of the judiciary, and is absolutely
essential to the performance of the duties imposed on them by law. Without it, they
are mere boards of arbitration, whose judgments and decrees would be only advisory."
The same court said again:
"There has been general recognition of the fact that the courts are clothed with this

power, and must be authorized to exercise it without referringthe issues of fact or law
to another tribunal, or to a jury in the same tribunal." (Bessetts v. Conkey, 194
U.S., 337.)
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In the Debs case (158 U. S., 594), Mr. Justice Brewer emphasized the inherent
power of the courts to punish for contempt, and quoted with approval a declaration
of the Supreme Court of Mississippi that

—

"It is a power inherent in all courts of record and coexisting with them by the wise
provisions of the common law. A court without the power effectually to protect itself

against the assaults of the lawless, or to enforce its orders, judgments, or decrees, against
the recusant parties before it, would be a disgrace to the legislation and a stigma upon
the age which invented it."

Mr. Chief Justice Wilmot, one of the most distinguished of English judges and com-
mon-law authorities, is quoted in Smith v. Speed (11 Okla., 108), as pointing out that
the power of the coiu-ts of Westminster Hall to vindicate their own authority "is as

ancient as any part of the common law."
But we are not left to inferential conclusions in this matter. In specific cases the

supreme courts of the various States, with the issue squarely before mem, have held,

that it was not within the power of the legislature to require that contempts should be
tried by a jury. The issue was first clearly presented in Carter's case (96 Va., 808).

The statute was invalidated and the same issue was re-presented to the same court in

Burdette v. Commonwealth (103, Va., 839), and the conclusions reached in the Carter

case reaffirmed and emphasized. The same question was likewise presented in Smith
V. Speed (11 Okla., 95), the court invalidating an act of the legisUture requiring all

cases of indirect contempt to be submitted to a jury.

We finally submit to the committee that this is a most impracticable and imwork-
able proposal, a view confirmed by the fact that section 21 proposes to exempt from the
privilege of jury trials contempts committed in any action prosecuted by the United
States. This becomes the more significant when it is realized that the cry of "Gov-
ernment by injunction" originated in an injunctive proceeding prosecuted by the
United States in re Debs. The proposal therefore excludes the very class of cases
in which the right to trial by jury in contempt proceedings was first raised and most
frequently emphasized.
The theory upon which the proponents of such legislation proceed is that under

the guise of punishing a contempt. Persons, particularly in labor disputes, have been
tried and convicted of crime without trial by jury. If this were true in that depart-
ment of litigation, it would be equally true in any other case in wnich the act consti-

tuting the contempt was likewise a crime, viewed through the spectacles of criminal
law. Through countless years, courts have endeavored to emphasize the distinction

between various jurisdicfions involved in various aspects of the same act. Thus it

must be evident that the same person by the same action, might commit a contempt,
a crime, and a tort. But obviously the proceeding for one or the other would not ex-
clude a remaining jurisdiction. This was never more powerfully nor clearly put than
in the famous case of Elvertob Chapman, a contumacious witness, before a Senate
committee. In an ultimate effort to escape punishment for contempt, he pleaded that
Congress, by making the contumacy of a witness a crime against the United States, had
deprived itself of the power to punish for contempt. Reviewing this contention and
distinguishing the two offenses, the court said

—

"but it is quite clear that the contumacious witness is not subjected to jeopardy twice
for the same offense, since the same act may be an offense against one jurisdiction and
also an offense against another; and indictable statutory offenses may be punished as

such, while the offenders may likewise be subjected to punishment for the same
acts as contempts, the two being diverse intuitu and capable of standing together."
(In re Chapman, 166 U. S., 661.)

SHOULD LABOR COMBINATIONS BE EXEMPTED FROM THE SHERMAN ACT.

In view of the real purpose sought by those behind a propaganda of which some of

the proposals of this legislation is a part, I venture to very briefly examine the three
general reasons for urging, in one form or another, the exemption of labor combinations
from the provisions of the Sherman Act, a proposal constantly before you in several
forms.

It is ui^ed that labor organizations should be exempted from the Sherman Act:
1. Because Congress did not intend to include them within its scope.

2. Even if the Congress did, the act has been so interpreted as to threaten the -very

existence of combinations of labor and to penalize their necessary and proper activi-

ties.

3. Such combinations by the very nature of their purpose and methods ought to be
excluded from an act aimed at monopolies and restraints of trade, for they are neither

conducted for profit nor have they capital stock, and they sell not commodities but the

physical activities and skill of their members.
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The firat contention is conclusively answered by the uniform decisiona of the courts

of the Uivited. States beginning in 1893 and culminating in the famous decision of the

Supreme Court in the Danbury Hatters' case, in which that tribunal, confirming the

opinions of many district and circuit courts, declared:

"The act made no distinction between classes; it provided that every contract,

combination, or conspiracy in restraint of trade was illegal. The records of Coi^ress

show that several efforts were made to exempt by legislation organizations of farmers

and laborers from the operation of the act, and that all these efforts failed, so that the

act remained as we have it before us." (Loewei;. Lawler, 208U. S., 301.)

But it may be said that in this day, when none are too humble to set their judgment

up against that of a court, that this "is but a technical exclusion of law. I therefore

ask you to consider other circumstances that should justify this conclusion, even to the

critical lay mind.
Just a few months before Senator Sherman introduced his original bill, the Supreme

Court of the United States, in a unanimous decision, obtained at the instance of labor

organizations themselves, held that a boycott as presented in the case at issue, a com-
bination of workmen to prevent the employment of a fellow workman, was an indict-

able conspiracy at the common law and a "heinous oifense. (Callan v. Wilson, 127

U. S., 540.) The Sherman Act was regarded by its authors as but a translation to the

Federal jurisdiction of the common law against combinations and conspiracies in re-

straint of trade and monopolies. The decision to which I refer was familiar to every

lawyer in Congress, and what more natural than that the grave offense condemned
by the Supreme Court should have been included within the prohibitions of the act.

As further contemporaneous evidence of the intention of Congress in 1890, let me
call your attention to the now generally recognized fact that Senator Edmunds, chair-

man of the Judiciary Committee of the Senate, was the actual author of the Sherman
Act, for between the original proposal of the Senator from Ohio and the law which
now hears his name there is but an historical relation. His original suggestion,

amended out of all recognition, disappeared into the Judiclaiy Committee of the

Senate and emerged therefrom in the hand of Senator Edmunds possessing the iden-

tical form of the existing law. Edmunds vigorously opposed every effort to exempt
labor combinations from its terms, and long before any court interpreted the act, he
made the following statement of its purpose, in this city, in an interview in the Chicaga
Inter-Ocean, on November 21, 1892:

"It is intended to and I think it will cover every form of combination that seeks in

any way to interfere with and restrain free competition whether it he capital in the
form of trusts, combinations, railroad pools or agreements, or labor through the form of

boycotting organizations-that say a man shall not earn his bread unless he joins this or

that society. Both are wrong, both are crimes, and indictable under the anti-trust

law."
Surely, if the intention of Congress had been defeated by the courts that body

would long since have corrected that miscarriage of purpose, but, on the contrary, it

has approved the judicial view by three times refusing passage to amendments to the
Sherman Act directly or indirectly intended to exempt combinations of labor. One
of these efforts possesses unusual significance . In 1900, the House passed the following

amendment:
"That nothing in this act shall be so construed as to apply to trade-unions or other

labor organizations organized for the purpose of regulating wages, hours of labor or
other conditions under which labor is to be performed."
On reaching the Senate, the amendment was referred to the Judiciary Committee

of the Senate, of which Senator Hoar was then chairman. He is frequently referred to

as one who gave personal assurances that the original act was not intended to include
combinations of labor. On February 21, 1901, he discussed the proposed amendment
in the Senate saying:

"There is a further provision that no labor organization or association shall be liable

under the act to which this is an addition. I gave, as chairman of the committee,
several full hearings to the representatives of the labor organizations of the country
who were interested in promoting this legislation, and also to the repreeentatives of

the great organization, the Brotherhood of Locomotive Engineers, and they agreed
with me, all of them, that these objections were well taken and that the legislation

ought not to pass."
At_the same time he proposed an amendment intended to remove the alleged fear

that the act threatened the right of organization itself. His proposal was as follows:

"That nothing in said act shall be so construed as to apply to any action or combina-
tions, otherwise lawful, of trade-unions or other labor organizations, so far as such
action or combinations shall be for the purpose of regulating wages, hours of labor, or
other conditions under which labor is performed, without violence or interfering with
the lawful rights of any person."
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You perceive at a" glance the' fundamental difference between the House amend-
ment, which is the identical demand of to-day, and Senator Hoar's proposal, which
was neither received with enthusiasm then or would be now, thus demonstrating that
those who sought exemption from the law then, like those who seek it now, do not fear
that their lawful existence is threatened, but seek to avoid the law's prohibition
against methods of whose illegality and immorality they are conscious. If that was a
good method of setting at rest an honest doubt, then why is it not equally good if an
honest fear exists now?
The second contention is, however, far more important than the first, for if the act

had been construed so as to threaten the right of organization itself or to embarrass
trade-unions in the performance of legitimate and proper activities, they would indeed
have just cause to complain against it. But I assert, without fear of contradiction,
that not only has every proper activity of labor combinations been vindicated in
proceedii^s under the Sherman Act, but I know of no other kind of litigation in which
such rights have been so fully and frequently recognized. In 1894, one Phelan, an
agent of Eugene Debs during the great strike which commemorates his namoj under-
took, in combination with others, to coerce the employees of the Cincinnati, N. 0.
& T. P. Ry. Co., into refusing to handle the cars of the Pullman Co., which that road
had a contract to haul. In the contempt proceedings which grew out of these acts

and in which the Sherman Act was construed in its application to the combination
disclosed, the judge, now our distiiiguished President, spoke as follows:

"Now, it may be conceded in the outset that the employees of the receiver had the
right to organize into or to join a labor union which should take joint action as to

their terms of employment. It is of benefit to them and to the public that laborers

should unite in their common interests and for lawful purposes. They have labor
to sell. If they stand together, they are often able, all of them, to command better
prices for their labor than when dealing singly with rich employers, because the
necessities of a single employee may compel him to accept any terms offered him.
The accumulation of a fund for the support of those who feel that the wages offered
are below market prices, is one of the legitimate objects of such.an organization.

They have the right to appoint officers who shall advise them as to' the course to be
taken by them in their .relations with their employer. They may unite with other
iinions. The officers they appoint, or any person to whom they choose to listen, may
advise them as to the proper course to be taken by them in regard to their employ-
ment, or, it they choose to repose such authority in anyone, may order them, on pam
of expulsion from their union, peaceably to leave the employ of their employer be-
cause any of the terms of their employment are unsatisfactory. It follows, therefore

(to give an illustration which will be understood), that if Fmelan had come to ftis

t;ity when the receiver reduced the wages of his employees by 10 per cent, and had
urged a peaceable -strike, and had succeeded in maintaining one, the loss to the busi-

ness of tie receiver would not be ground for recovering damages, and Phelan would
not have been liable to contempt even if the strike much impeded the operation of

the road imder the order of the court." (Thomas v. Cincinnata, 62 Fed., 817.)

About the same time District Judge Speer, upon application of the Brotherhood df

Locomotive Engineers, directed a receiver of that court, in charge of the Central Rail-
road of Georgia, to enter into a trade agreement with that union against the receiver's

objection. (Waterhouse v. Comer, 55 Fed., 149.) The court condemned, under the
Sherman Act, a condition of the proffered agreement by which the receiver was asked
to consent that the employees be permitted to refuse to handle the cars of any other
road with which members of the brotherhood might be engaged in a trade diepute.
In the Debs case in which the- Sherman Act was applied by the circuit court (tj. S.

V. Debs, 64 Fed., 763), the lower court in the first instance as well as the Supreme
Court, on appeal, recognized the right of organization and collective action as axi-

omatic, while in the most recent application of the act to combinations of labor in
the Buck's Stove and Range case, me Supreme Court of the United States, while
sustainir^ an injunction against the boycott, approved labor combinations, limiting
their activities only by consideration with which every reflecting mind must accept.

The court says:

"Society itself is an organization and does not object to organizations for social,

religious, buidness, and all legal purposes. The law, therefore, recognizes the right

of the workingmen to unite and to invite others to join their ranks, thereby making
available the strength, influence, and power that come from such association. By
virtue of this right, powerful labor unions have been organized.

"But the very fact that it is lawful to form these bodies, with multitudes of mem-
bers, m jans that they have acquired a vast power, in the prebence of which the indi-

viduals may be helpless. This power, when unlawfully ased against one, can not

be met, except by his parchaaing peace at the cost of submitting to terms which in-

volve the sacrifice of rights protected by the Oonstitationj or by standing on such
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rights and appealing to the preventive powers of a court of equity. When such appeal
is made it is the duty of government to protect the one against the many as well as

the many against the one. (Gompers v. Buck Stove & Range Co., 221 U. S., 418.)

What, then, have courts condemned in construing the Sherman Act to which com-
binations of labor object? They have condemned the boycott, just as by applying the
same principles they condemned it when prosecuted by business men in the case of

Montague v. Lowry (193 U. S., 38), where a number of tile dealers combined to pre-

vent the purchase or sale of tiles by any save those who could obtain membership
in their orgaiuzation. They have condemned a combination to prevent the opera-

tion of a railroad by the intimidation and coercion of its employees or to cause them
to concertedly qpit their employment unless the road broke existing contracts with
other roads, or a manufacturing corporation engaged in a dispute with Ita employees
to which the railroad in question had no relation. (U. S. v. Debs, 64 Fed., 724; Thomas
V. Cincinnati, 62 Fed., 817; U. S. v. Alger, 62 Fed., 824; U.S. v. Elliott, 64 Fed , 27;
Waterhouse v. Comer, 55 Fed., 149; U. S. v. Cassidy, 67 Fed., 700.) It has con-
demned a combination to procure the stoppage of all railroad communications through-
out the United S1ij,tes by inciting the employees of all the carriers of the country to

c[uit their service without any dissatisfaction with the terms of their employment,
in order to paralyze all traffic and thus, through the injury to the carriers and the
public, induce pressure to be brought upon a third person unrelated to either the
railroads or the public and who was not even the enoployer of any members of the com-
bination. (Thomas v. Cincinnati, 62 Fed., 817.) It has condemned the combination
to procure a strike of every union member in a given city and to intimidate nonunion
men remaining at work, thus to prevent the movement of any commerce through
that city until a dispute between one set of employers and a particular union was
adjusted in accordance with the demands of the combination (U. S. rt. Working-
men's Amalgamated Council, 54 Fed., 994; 57 Fed., 85.) and, finally, it has con-
demned a combination "aimed at compelling third parties and strangers involun-
tarily not to engage in the com-se of trade except on conditions that the combination
imposes." (Loewe v. Lawler, 208 U. S., 300.)
These are the limitations which the courts of the United States, interpreting the

Sherman Act, have imposed upon the activities of workmen in combination. \^dch
of these prohibitions are novel? Which of them has not been applied to every form
of combination under principles of law recognized and approved by English-speaking

Eeople since the memory of man runneth not to the contrary? Which of these pro-
ibitions could now be removed without irreparable injury to private rights and

public interests? Which of them could be withdrawn without encouraging the possi-
bility of disorder and, on occasion, producing far-reaching public distress? • What right,

which any organization may exercise with benefit to its members and without preju-
dice to the essential necessity of maintaining uninterrupted communication between
the States and without impairing the constitutional freedom of employer and employee,
is denied or menaced by any decision under the act? What, in last analysis, do these
decisions forbid but the enort of the many, by unlawful means or for an unlawful
purpose, to compel the one to do their bidding, "a proceeding oufaide of the law, in
.defiliance of the law and in spirit and effect an attempt to strip from one that has that
which of right belongs to him—the full and undisturbed use and enjoyment of his
own? " (Mr. Justice Brewer to the American Bar Association, "The Movement of
Coercion.'')

But it is finally urged that by their .very nature and methods, by the tact that they
are not conducted for profit, and because they dispose of physical energy or skill and
not completed commodities, labor organizations ought to be excluded from inhibi-
tions against restraints of trade.

• Surely the theory that such combinations of labor can not be a restraint of trade is

destroyed by the fact that they frequently have been and are found physically
obstructing, as well as economically restraining, and even preventing, the movement
of trade aiid aggressively trespassing upon the liberty of the trader. Nor is the posses-
sion of capital stock or the conduct of an organization for profit any standard by which
to determine the capacity of a combination to stop the movement of commerce. From
the Debs' strike to the McNamara conspiracy, it has again and again been practically
demonstrated that the most potent force to disrupt communication between cities and
States, essential not only to the continued employment of labor but to the transmission
and diffusion of the necessities of Hfe, is a voluntary combination of men absolutely
devoted to a single purpose, the interruption of commercial intercourse, by any means
their ingeijuity devises or their courage risks, until the demands of the combination
are conceded.
What possession of man has ever been privileged to be the instrument of illegal

action, whether he uses his land or his chattel, his tongue or his hand, the skill of his
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body, the cunning of his thought, his physical energy or his material possessions, to
evade the law or to violate it. No possession of the lawless is or should be beyond the
condemnation of the law or the reach of its executors. The giving or withholding
of the physical energy of man to work unlawful injury to others is and must be con-
demned as strongly as the giving or withholding of any external possession for the
same purpose.
Let it be granted that the combination of labor is an association of human energy

to lawfully protect the conditions of its disposal by concerted action, so long as it

possesses and exercises the power to work harm, public and private interest demands
protection against its possible action.
"No conduct has such an absolute privilege as to justify all possible schemes of

which it may be a part. The most innocent and constitutionally protected of acts or
omissions may be made a step in a criminal plot, and if it is a step in a plot, neither
its innocence nor the Constitution is sufficient to prevent the punislunent of the plot
bylaw." (Ailcens i). Wisconsin, 195 U. S., 194, Mr. Justice Holmes.)
Whether j^ou approve or disapprove of the Sherman Act in its persent form, you

must recognize that its purpose, and more than that, the very object of the consti,-

tutional power from which it springs, is to effectually protect trade and transportation
between the States and the persons engaged therein with a shield of national power.
To attain this end, the law must provide against every source of attack and every
kind of an assailant. It must meet all comers at every point. To preserve the free-

dom of interstate commerce it must regulate every form of combination possessing
the power or intention to trespass upon it. It makes no difference whether it bi
threatened with obstructions physical or economic, a mob, a monopoly, or a sand-
bank; an association of individuals or the solemn enactment of a sovereign State:
against every subterfuge the wit of man can devise, against every force the power of

man can employ, it is no less the right than the duty of Congress to protect intercourse
between the States.

Barber, Watson & Gibbonet,
New Yorh, May S, 1914.

Hon. Henry D. Clayton,
Chairman House Judiciary Committee,

House Office Building, Washington, D. C.

. Dear Judge Clayton: At a conference held in New York about 10 days ago of

representatives of practically all the large public utility holding companies, it was
decided after careful examination of the Clayton trust bill that the pravision of section
7 would be extremely harmful to public utility holding companies, and accordingly
it was agreed to submit a brief to your committee, and suggest the following exception
in favor of public utilities companies, viz:

To add to page 6 of the printed bill at line 18, after the sentence ending "comple-
tion," the following:

"nor to corporations acquiring or holding the stock of, or engaged in the business of

conducting a public utility which is subject to State regulation, other than common
carrier as defined in the act to regulate commerce, approved February 4, 1887, and the
amendments thereto." <

"

This brief will come from the printer tomorrow, and it was our intention to submit
it to your committee on Tuesday next. However, we learn from this morning's paper
that your committee has reported the bill. As we know your committee desires to

injure no legitimate business .interest, and as the objections to intercorporate stock-
holding do not apply to public utility holding companies, we respectfully ask that the
bill be amended so as to include the above exception, and we will submit copies of

our brief in support thereof, to Congress.
Yom- committee has doubtless not had called to your attention the recent decision

(not yet reported) of the United States Circuit Court of Appeals for the sixth circuit,

wherein it was held that the buying and selling of bonds constituted interstate com-
merce. If this decision is affirmed by the United States Supreme Court, practically

all public utility holding companies would be prohibited by section 7 of the Clayton
bill and the public utility development of this country would be checked if not
destroyed.
In making this appeal to you I speak on behalf of almost all the public utility

holding companies in the United States, representing an investment of five and one-

half billion dollars, which have operated so satisfactorily in every State in the Union,
and which are now operating in the two leading cities in your own State, Birmingham
and Montgomery.

Very respectfully, yours,
Stuart G. Gibboney.
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Brief on Behalf op Ptjblic Utility Holding Companies.

[Before the Judiciary Committee of the House of Bepresentatives. In the matter of House bill 16667,

entitled "A bill to supplement existing laws against unlawful restraints and monopolies, and for other
purposes."]

There having been introduced into the House on April 14, 1914, a bill to supple-

ment existing laws against unlawful restraints and monopolies, and for other purposes,

and section 7 of this bill having been drawn to prohibit unlawful restraint of trade

through intercorporate stockholding, this brief is submitted generally in support of

said section, but suggesting that an amendment be added thereto specifically ex-

empting public utility or public service corporations from its provisions on account of

—

The peculiar service rendered by such companies;
The fact that they are regulated by State commissions and subject to State control;

and
The great benefits received by the public from the combination of public utility

companies and their operation and the holding of their stock by a common holding
company.
The amendment suggested is to add to page 6 of the printed bill, at line 18, after the

sentence ending "competition," the following:

"nor to corporations acc(uiring or holding the stock of, or engaged in the business of

conducting a public utility which is subject to State regulation, other than common
jearriers as defined in the act to regulate commercfe, approved February 4, 1887, and
|he amendments thereto."

We desire to say at the outset that we are in favor of legislation directed at the
:evils of unlawful holding companies, for it is undeniable that such companies have
been frequently used to stifle competition.
But the exception of public utility companies is urged because we realize that

Congress is only desirous of enacting legislation which will eradicate the evil and
does not wish to injure or prohibit such holding companies as serve a useful purpose
and do not lessen or prevent competition between corporations which are or should
be competitive.

In presenting our argument for the exception of such holding companies we should
like to bring to the attention of the committee:

I. The magnitude of the interests involved and the large amount of capital invested
in such companies.

II. The great economical advantages of combining pubUc utilities serving different
communities through the means of a holding cooDopany.

III. The indispensable service rendered by the holding company as a means of

financing public utilities and in securing the necessary capital for their extension
and development.
IV. The fact that the objections to intercorporate stockh-olding do not apply to

public-service corporations, for they are natural monopolies and axe subject to State
Tegulation.

I.

The Magnitude of the Interests Involved and the Large Amount op GAPrrAii
Invested in Such Companies.

The total capital employed in electric, gas, street, and interurban railway com-
panies, commonly called public utUity corporations, in this country to-day is esti-

mated to exceed $8,000,000,000. Of this capital, nearly $5,500,000,000 are controlled
iby holding companies and their subsidiary companies. Of the approximately
89,000,000 of people served by electric light and power and gas companies, over
62,000,000 (approximately 70 per cent) are served by holding company systems.

ELECTRIC light AND POWER.

The electric light and power companies represent approximately $2,000,000,000 of
capital, of which approximately 76 per cent is controlled by the holding company form
of organization. These utilities serve over 50,000,000 of people, approximately 38,-
000,000 of which are served by holding companies. Of 577 cities of 10,000 or more
population served, 428 are served by holding company systems. Of the 114 cities in
the United States of a population in excess of 50,000, 103 are served by holding com-
panies. Of the 54 cities in this country having in excess of 100,000 population, 49
are served by the holding company.
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GAS.
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_
Artificial gas companies represent a capital of approximately one and one-third bil-

lion dollars. Of th.at capital, approximately two-thirds is controlled by holding com-
panies. The gas utilities of the country serve approximately 38,500,000 people. Of
this number, nearly 25,000,000 are served by holding companies or their subsidiaries.

STREET RAILWAYS.

Street and interurban railway companies represent a total capital of approximately
$5,000,000,000. Of this sum it is estimated that not less than two-thirds is controlled
by holding companies. In the 28 cities of the United States having a population in
excess of 200,000 the mileage of track controlled by holding companies is m excess of

61 per cent. Here, again, it is of interest to note that only four of these cities have
more than one principal operating company, and only two of these cities ha,ve com-
panies that are really independently and separately owned.

II.

The Great Economical Advantages of Combining Public Utilities Serving
Different Communities Through the Means op a Holding Company.

It is almost self-evident that, in the realm of public utilities, the large holding com-
pany poBsesBes great economic advantages over the independent small local company.

disadvantages of independent companies.

In small towns and in sparsely settled districts the independent company is, aa a
rude, unable to supply good service at reasonable cost. The business is too small, to
warrant the employment of the high-grade but expensive staff needed to insure ef-

ficiency in construction, administration, maintenance, and operation. Then, owing
to the limited output, the unit cost of production and distribution is necessarily high.
Again, because of its limited local character, the entire business is likely to be com-
pletely paralyzed by some calamity, and the company so seriously embarrassed as to

be unable for a protracted period, or perhaps permanently, to continue its service to

the community.

advantages of holding companies to investor.

Many of these causes for the lack of success of the independent local companies
have been eliminated by the device of the holding company which unites under one
control and management the pubj^c utilities of several communities. The. increased
volume of business so obtained enables the holding company to make the expenditure
necessary to secure a thoroughly competent executive, engineering, and operating
staff, whose services are available to all of its subsidiaries. Thus, along with, the
resulting increase in efiiciency, the expenses of.each subsidiary are materially reduced.
Expenses are further reduced by the standardization of materials and .supplies, and
by the purchasing at such supplies by skilled purchasing agents in large quantities
in a far wider market and upon much better terms of credit than could possibly be
secured by the separate local companies acting independently. The centralized

expert management effects further economies in the cost of production by the stand-
ardization of operating and accounting methods. Plants are combined and construc-
tion work is standardized, so that equipment outgrown by one community can be
utilized by transfer to another smiller community, instead of being discarded as

useless; in thi,s way the enterprise is run with a minimum amount of capital, and
depreciation charges are materially lessened. The distribution of the business over
an enlarged territory "averages the risk" and secures the holding company against

irreparable damage from purely local causes. All of these improved conditions
operate to increase the attractiveness of the enterprise to the investor, and, conse-
quently, to bring about the very great economy of decreased cost of capital and the
resultant fixed carrying charges.

P^om the point of view of salability, the securities of the large holding company
and of its subsidiaries are so greatly superior to those of the small independent com-
pany that the two are scarcely comparable. The safety and stability due to the
large volume and diversified character and location of the business, the reduced
expenses, and the increased efficiency of the management eliminate one of the greatest

obstacles to the successful financing of public utility companies. And the risk to
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the investor is further reduced by the ability of the holding company to carry the

losses of its subsidiaries during the accumulation of business and through periods of

stress, to provide working capital for their temporary needs, and to protect them
against prolonged or permanent curtailment or suspension of operations by furnish-

ing immediate financial and engineering assistance in case of accident or calamity.

The securities of subsidiary companies controlled by holding companies are valuable,

in a broader market, at a higher price, and with a more ready dernand on the part

of investors, by reason of the fact that these securities are advertised as securities hav-

ing priority over the securities of a well-known and established holding company.

ADVANTAGES OF HOLDING COMPANY TO PUBLIC.

In a large measure the economic advantages of the public utility holding company
inure to the benefit of the general public. The community enjoys more efficient and

more extended service at the same or lower cost. It is protected against any crip-

pling, interruption, or discontinuance of that service, due to local causes. Where
individual consumers are served, as in the case of light, heat, and power companies,

there is a direct and distinct saving to the community and to the taxpayer. One set

of house connections takes the place of several, thereby reducing the costly and

inconvenient interference with traffic and injury to pavements caused by the neces-

sary openings in the streets.

The actual record of the public-utility holding companies affords ample proof of

their great economic advantages. That the securities of these conipanies offer an

investment astonishingly free from risk appears from the steady gain in earnings over

a period of years. In ten years, the gross earnings of gas and electric-light and power
companies in the United States increased 110 per cent, and those of electric railways

75 per cent, the net earnings for the same period being 100 and 60 per cent, respec-

tively—a far better record than that of railroads and industrials, the two other hxge
classes of securities. And this increase has been steady, and almost free from fluctu-

ation, showing remarkable independence of the effects of general business depression.

The receivership risk of the public utility holding companies over a perioa of years

is only 37 cents for $100 of capital invested. This is but little in excess of that of

national banks actually closed for insolvency, and only one-fifth of that of steam rail-

roads and two-elevent]ps of that of industrials. The safety of the inyestment has ap-

pealed to the general investor, has brought the securities of the public-utility holding

companies through tlie experimental stage, and has resulted in opening up a market
for them throughout the United States and abroad, where they are now competing on
equal terms witih. the older classes of securities.

That there has, in general, been a great improvement in the character of the service

since title development of the public-utility holding company is patent to almost every
one. In the electrical field alone, in 14 years the efficiency of the electric lamp has
been increased 268 per cent, while the cost of current has been reduced 61.5 per cent.

The lowered cost of public-utility service has been practically the only reduction in

the cost of living in recent years.

The advantage to the public of the public utility holding companies has been
generally recognized by the public service commissions which now exist in most of

the States. They are practically unanimous in holding that public utilities are best
supplied to the community by a single large company subject to State regulation

and control. Indeed, the general obiections to intercorporate stockholding are

eliminated, in the case of State regulated corporations, by the supervision and control

of the public service commissions. These commissions prevent overcapitalization
and the manipulation of the securities of subsidiaries by their control over the issuance
of securities. They prevent overcharge to the public for service by their power to

fix the legal rates upon which that service shall be furnished. They also have power
to compel adequate and efficient service.

DISASTROUS EPFEOT OF PBOHIBITINQ PUBLIC UTILITY HOLDING COMPANIES.

A refusal to permit the continued existence of holding companies in the public
utility field would be a widespread public calamity. Such action would retard the
development of many small communities whose immediate needs and resources are

not sufficient to attract capital. This loss can not readily be measured, but is reflected

in the universal desire of local boards pf improvement and trade to secure for their local-

ities such favorable conditions for industrial plants and such public conveniences as

will render them profitable locations for business enterprises and attractive for residence
purposes. The supply of light and power through a large central station and transmis-
sion lines is the only means of reaching the farmer and tbe dweller in the small village.
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Ab the result of the development of the public utility holding company, the farmer
can to-day in many districts pump his water, operate his farm machinery, light his
house, by electricity, and give his wife electric power for laundry and other household
purposes. He enjoys the tremendous advantages of having electricity brought to his
very door to the same extent and at practically the same cost as dees the dweller in
the largest city. Such a state of affairs could never have existed were each small
community compelled to pay the cost of a local independent service or do without.
The prohibition of the combination of public utilities by means of the holding com-

pany would deprive the small communities of the sure reduction in the cost of living

due to the decreased cost of such modern necessities as power, heat, light, and trans-

portation facilities. It would result in a direct tax on the consumer (the general
public) to the extent of the reduction in cost securable through the larger enterprise.

Charges for operation, financing, etc., are essential elements in the cost of production;
they are properly considered by the public utility companies in fixing their rates for

service; they must be, and are, considered by the public service commissions in con-
firming or changing those rates. Any increase, therefore, in these charges is sure to

be shifted to the consumer, and not borne to any degree by the stockholder; It is

clear, therefore, that legislation depriving a community of the economic advantages
of a large holding company will operate to impose an increased financial burden on
that community, even if it be sufficiently large to secure the public utility service at

any price.

III.

The Indispensable Service Rendered by the Holding Company as a Means
OF Financing Public Utilities and in Securing the Necessary Capital fob
Their Extension and Development.

CONSTANT need FOR NEW CAPITAL.

The total capital employed in electric light and power, gas, street, and interurbail

railroad companies in this country to-day is approximately $8,000,000,000. New
capital at the rate of approximately 1400,000,000 .per year—$8,000,000 per week—^will

be required for several years to come if the present rate of progress is to be maintained t

Figures and experience prove that for every dollar of new annual revenue to an electric

utility a capital expenditure of $5 must be made. The public, as it has a legitimate
right to do, demands up-to-date service and. is impatient of any delay in securing it.

This natural growth and development of existing plants and the requirements of new
fields of service make so great a demand for new capital that the entire revenue de-
rived from the operation of all existing utilities in the country, without the deduction
of 1 cent for the payment of interest or dividends, if devoted to this purpose would
be utterly inadequate to supply the necessary new capital for these extensions and
developments.
A consideration of the above facts makes it obvious that the public utility com-

panies must continually enlist new capital in order to finance their business and
shows how vital both to the utility and to the public is the ability on the part of these
companies to secure the necessary, funds. This ever-present necessity, in fair and
stormy financial weather, of new financing presents, possibly, the most serious and
difiicult problem faced by American public utilities companies. It was to meet this

situation and to facilitate this necessary financing that the holding company was
first used in the field, and it has proved to be indispensable.

REASONS FOR INDISPENSABILITY OF HOLDING COMPANY.

Any analysis of the reasons why may not include all the causes, but among the very
apparent advantages of this form of organization may be enumerated the following:

1. The holding company" combines in one concrete, responsible, and convenient
business-doing form of ownership all the resources and advantages, tangible and
intangible, of all the utilities owned or controlled by it. The combined credit of

the former separate and comparatively small properties can now be readily pledged
to any given project and the necessary business details satisfactorily and expeditiously

performed. The total resources of the various properties When combined make an
impressive total and secure for the holding company recognition by and credit with

the large metropolitan banking and bonding houses, with which it is quite impossible

for the separate and small constituent companies to establish connedtions and seqUre

for themselves the advantages of the services rendered by such establishments.

As a practical matter, it is impossible to secure these very real advantages resulting

from the combination of small and separate utilities except through the organization of
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a holding company. The ownership of any large number of separate plants by one
corporation is impossible for the reason thatj generally speaking, the laws of each State

require that the utilities within their limits must be owned and operated by domestic
corporations. Furthermore, the State laws establishing public-utilities commissions
vary greatly and provide different requirements relative to accounting, issuance of

aecurities, etc., so that it is fairly a legal necessity that the utilities in each State_ shall

be owned and operated by a corporation organised upder the laws of the particular

State.

2. The securities of the holding company, owning and controlling a large number of

fiepar3te utilities located in wide and separate areas, present a greater element of secu-

rity and stability, due to the fact that the risk is prorated and averaged over a large

number of physically entirely separate plants located in many different localitiea.

As a result, if any one or more plants, due to any local condition or to any casualty or

any other cause, fails to prosper, the remaining and comparatively large number of

plants, free from the misfortunie of th« particular plants, are able to make good the

flecurities issued by the holding company. Where the earnings of one plant or com-
pany are low, tliose of a corresponding company are high, and so the average earnings

of all the plants operated by the holding company are maintained at a satisfactory rate.

From the investor's point of view, this is simply an application of the homely but
time-honored adage with reference to putting ajl your eggs in one basket.

3. The borrowing power of the holding company is much greater than that of the

separate constituent companies, for it can seek the capital in large financial centers.

The credit with local banks, where local companies operate, is still retained. Thia
enables the holding company to meet emergency demands and to provide funds pend-
ing the marketing of securities.

4. The facilities of the holding company for the sale and distribution of its securities

are greatly enlarged by reason of its connections with large bond houses. An efficient

organization is indispensable in the marketing of securities. This advantage the sepa-
rate companies are unable to secure, because of the small and local character of thf
issues of their securities.

5. The holding company is in a position to finance temporarily with its own funds
the emergency requirements of any of its subsidiary companies. This was illustrated

in the instance of certain Indiana companies dorrin^ the severe floods of a year ago.

Certain local coiripanies suffered severe and extensive losses and would have been
unable to finance sucdessfully the n«cessaTy jeplacements. The holding company,
however, advanced these funds at once and enaoled the local companies to continue
their service with the least possible interruption.

6. The holding company system of organization presents greater elasticity in that
it makes possible additional forms of financing to meet any particular condition of

the money market. When it is impossible to dispose of bonds of suhsidiary companies,
the holding company can issue short-term notes or debentures secured by the bonds of

subsidiary companies. These notes and debentures with the diversified security
back of tliem can ordinarily be disposed of to provide funds temporarily and until
conditions permit of the marketing of other long-time securities.

7. Another advantage in financing enjoyed by the holding company is the feeling
among those who purchased securities that the properties operated and controlled
under the supervision of a holdii^g company are, as a rule, more successfully operated
than the independent plants.

IV.

The Objections to Intbecorporate Stockholding Do Not Apply to Public
Service Corporations, for They are Natural Monopolies and are Subject
TO State Regulation.

THE particular OBJECTIONS AGAINST WHICH THE BILL IS DIRECTED, NAMELY, THAT*
THE DEVICES OF INTERCORPORATE STOCKHOLDING AND HOLDING COMPANIES MAY
LEAD TO UNLAWFUL RESTRAINTS OF TRADE OK MONOPOLIES, ARE NOT APPLICABLE
TO PUBLIC SERVICE CORPORATIONS, BECAUSE IT IS NOW UNIVERSALLY RECOGNIZED
THAT SUCH CORPORATIONS CAN BE ECONOMICALLY AND SUCCESSFULLY OPERATED
ONLY AS MONOPOLIES, AND THAT COMPETITION IN THIS FIELD IS AN EVIL WHICH
SHOULD BE ELIMINATED WHEREVER POSSIBLE.

The interests of the public are best subserved byprotecting monopoly in such corpo-
rations and supervising and regulating them in the public interest. Competition is

wasteful and expensive. It is bad tor the public and the investor alike.
Many of the States have recognized this principle and require certificates of public

convenience and necessity as a prerequisite for a competing company.
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PUBLIC UTILITIES AKE NATURAL MONOPOLIES.

The principle that a monopoly regulated by governmental authority is a sounder
economic principle than unrestricted competition is the basis of the wiaespread State
legislation creating pubUc service commissions. Including Colorado and Maine, whose
utUity laws are in referendum and will be voted on in the fall of 1914, 30 States and the
Distnct of Columbia intrust their commissions with more or less complete powers to
regulate utilities.

Actual experience is the foundation for this principle. It was experience of the
evils of imcontroUed competition among railroads that led to the creation of the rail-

road commissions now acting in 45 States. It was experience of the actual workings of
competition that has. led 19 jurisdictions to give tiieir commissions power to restrict

competition among utilities to a greater or less' degree.

Striking conclusions may be drawn if attention is focused on the States of largest

population, where presumably the best faciUties have been offered to judge of the
advantages and disadvantages of competition: Of the 13 States which in 1910 had more
tban two and cme-quarter million inhabitants, namely, ki order of population. New
York, Pennsylvania, IlUnoiai Ohio, Texas, Massachusetts, Missouri, Michigan, Indi-
ana, Georgia, New Jersey, California, and Wisconsin, no less than 11 have given their

commissions power to restrict competition in the utiKty field.

A fair sample of these provisions is that in the very recent Illinois Public Utilities

Commission law (effective January 1, 1914):

"Sec. 55. Certificate of convenience' and necessity.—No public utility shall begin the
construction of any new plant, equipment, property or facility which is not in sub-
stitution of any existing plant, equipment, property or facilities or in extension thereof

or in addition thereto, unless and until it shaU have obtained from the commission a
certificate that public convenience and necessity require such construction.

"No public utility not owning any city or village' franchise nor engaged in perform-
ing any public service or in furnishing any product or commodity within this state at

the time this act goes into effect shall transact any busdnegsin this. State until it shall

have obtained a certificate from the commission that public convenience and necessity
require the transaction of such business."

In addition^ to providing against competition by new construction, etc., a number
of States exempt public utility companies, from the operation of the local antitrust •

acts by permitting the merger of competing utilities with thie approval of the State
commission. As a rule these provi^ons permit utilities to purchase each other's
stock aS'Well as to purchase each other's franchises- and property, always, of course,

assuming that the consent of the commission is obtained.

NATURE AND EXTENT OP STATE REGULATION.

It is of interest here to note the extremely broad powers of supervision and regula-
tion with which the commissions have been entrusted. In general these commissions
have been empowered to insure safe and adequate service, at fair and reasonable rates

in respect of Doth consumers and producers; without discrimination or favoritism

among the former.

Of these powers, the first and foremost is that to regulate rates and see that no utility

earns more than a fair compensation for the service rendered. Allied to this' is the
power to prevent discrimination or favoritism. Then comes the power to require safe

service, involving therein adequate security and protection not only to the users of
the service but to the employees of the company furnishing the service. The numer-
ous regulations made for the protection, comfort, and convenience of motormen and
conductors, the installation of safety devices in electric generating stations, etc.,

. are examples of the exercise of this power. The power to compel adequate service
involves the duty of seeing that plants are kept in good repair and not allowed to fall

into poor condition for the sake of showing increased profit. The commissions also

can require the establishment of depreciation funds and thus insure that no disaster

shall befall through failure to provide for the renewal of machinery, etc., after it is

worn out. In addition to this, the commissions may regulate the accounting sys-
tems of utilities, classify expenditures and determine what shall be charged against

capital and what must be charged against income. Furthermore, the commissions
regulate the stocks, bonds, and other securities issued by the utilities, they pass

upon the amount that shall be issued, the type of security that shall be issued, the
price at which the securities shall be sold, the persons to whom they shall be offered

for sale, and, in addition, they specify the way in which the funds secured shall be
spent and iave power to follow the funds in the course of their expenditure and see

that they are actually applied to the purposes enumerated. The commissions even
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prescribe how the bond discount shall be handled, that is, whether it shall be amort-

ized out of earnings or may be provided for by the sale of new securities.

As a result of these elaborate and detailed powers the commissions have such con-

trol over the utilities within their jurisdiction that it is practically impossible for

the owners of public utility plants to operate them except for the good of the public

or in fact do anything but render good service in return for a fair profit.

Conclusion.

It would seem from the foregoing ar^ment that your committee must reach the

conclusion that intercorporate stockholding companieshave an unquestioned economic

value inthe public utility field, and that througlji them the great development of our

public utilities in this country has been made possible. To check this development

by Federal legislation, which might conflict with State regulation, would work a

great hardship on both the public and the companies as Well. The exception asked

for is in the interest of all and if inserted in the biU will remove all doubt as to the

lolicy of Congress,and will further the great progress which has been made in this

;eld in the interest of those necessities of the twentieth century—light, heat, power,

and traction.

Dated May 1, 1914.

Respectfully submitted.
Barber, Watson & Gibboney, 165 Broadway, New York, Stuart G. Gib-

boney, of counsel, representing Bertron, Griscom & Co., of New York
and Philadelphia, interested in United Gas & Electric Corporations

operating public utilities in the following States: Connecticut, Penn-
sylvania, Indiana, Texas, Louisiana, New York, Kansas, Illinois, and
Colorado; also interested in The American Cities Co., operating public

utilities in Alabama, ' Louisiana, Tennessee, Arkansas, and Texas.

Bernard Flexner, Ralph D. Stevenson, 112 West Adams Street, Chi-

cago, 111., representing Middle West Utilities Co., which operates in

315 cities in Illinois, Indiana, Kentucky, Oklahoma, Missouri, Mich-,

igan. New York, Vermont, New Hampshire, Maine, Wisconsin, and
Nebraska. H. Alexander Smith, Daniel W. Knowlton, George B.
Hatch, Colorado Springs, Colo., representing Wm. P. Bonbright &
Co. (Inc.), New York, interested in public utilities operating in the

following States: Alabama, Arizona, Arkansas, California, Colorado,

Connecticut, Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, Ken-
tucky, Louisiana, Maine, Michigan, Minnesota, Missouri, Montana,
New Hampshire, New York, North Dakota, Ohio, Oklahoma, Oregon,
Pennsylvania, Tennessee, Texas, Utah, Vermont, Virginia, Washmg-
ton, West Virginia, and Wisconsin.

Appendix.

This appendix to the brief on behalf of public utility holding companies contains

(1) quotations from the opinions of experts and from the decisions of courts and pubUc
service commissions on the subject under discussion; and (S) references to legislation

illustrating recognition of the principle of regulated monopoly.

Extracts prom Opinions of Experts.

Woodrow Wilson, President of the United States. From an address before the
students of the University of California in 1911:

"Public service corporations are in a very interesting sense natural monopolies.
They generally used the pieces of land and roads and highways which are most con-
venient for their purposes, and most direct for effecting the communication which they
effect; and it is perfectly obvious that if other companies are allowed to compete
with them there is a wasteful duplication in outlay and equipment, so that compe-
tition generally results in an eventual combination of the competing companies
and the necessity to charge a price on what they supply that will pay the interest

on twice as great an investment as was really necessary for the service."

John H. Roemer, chairman of the railroad commission of Wisconsin. From an
address deUvered at the Association Island meeting, September 4, 1913, entitled

"Commission control of public utilities." From Electrical World, September 13,

1918, pp. 531, 532:
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"That public utilities are virtually monopolies by nature and must be dealt with
as such in any just and comprehensive system of State regulation is the fundamental
economic principle upon which the law was constructed. Without protection of

such monopolies only a limited and inadequate supervision of their affairs by public
authorities can be morally justified. At the very foundation of the Wisconsin system
lies a uniform indeterminate franchise, denominated 'an indeterminate permit,' •

which gives the corporation a legally protected monopoly."
HaUord Erickson, member of the Wisconsin railroad commission. From an article

entitled "Regulation of public utilities in Wisconsin," in Public Service for May,
1913, pp. 179-181:
"It is recognized by the railroad and pubKc utihty laws of Wisconsin that public

service corporations are in their nature monopolies, and that the interests of the
public are best conserved by protecting monopoly in these industries and at the
same time supervising and regulating them in the public interest. To carry out
this puipose, competition among pubhc service companies in the establishment
9f new lines and plants is prohibited, except under conditions as make its existence
a benefit to the public. * * * '

"The indeterminate permit thus recognizes the monopolistic character of the public
utility business, and provides for continuance of the monopoly, but at the same time
safeguards the public by admitting competition when the public interest requires it

"It is therefore only in very exceptional cases that a commission could be justified

in admitting competition among public utilities in a mu;nicipality for the waste in
equipment and other inconveniences generally more than offset all benefits to be
derived.

"

Harry E. Wilson, formerly a member of the Public Service Commission of Wash-
ington. From an address at Seattle, Wash., entitled "A General Keview of Regula-
tion," reported in Public Service Regulation, October, 1913, pp. 523 et seq. In the
course of this address, and referring to conditions in gas, electric, water, and telephone
utilities, Mr. Wilson says:
"These industries are essentially natural monopolies, and competition as a regulative

force is worse than useless. It is expensive, dangerous, and pernicious. Many cities,

to their bitter sorrow, have tried competition by granting franchises to two telephone
companies, or two gas or electric light plants, or two street railway systems. What are

the results? Unnecessary duplication of properties and operating expenses, rate wars
,

financial loss, poor service, public inconvenience, receivership, consolidation, reorgani-

zation, long period of recovery, perhaps higher rates than ever. There is absolutely
nothing that can be said in justmcation of the policy of competition. It is wrong in
theory, principle, and practice. It is bad for the companies, bad for the investors,

and bad for the public.

"

Greorge A. Lee, ex-chairman of the Public Service Commission of Washington.
From a paper read before the Northwest Electric Light and Power Convention at

Seattle, Wash., September, 1913, entitled "The Regulation of Public Service Utili-

ties. " From Public Service, October, 1913, pp. 124-126:

"While we have an admirable public-service-commission law in this State, yet the
absence of tiiis fundamental economic principle, prohibiting duplication of public
service properties, is regrettable. It should by all means be incorporated into our
statute at me next session of the legislature. Wisconsin, New York, Massachusetts,
California, and other States which have successfully regulated utilities have all recog-

nized the necessity of avoiding the expensive, wasteful, and disastrous duplication of

public-service properties. A certificate of convenience and necessity law should
engage the careful and thoughtful attention of the next legislature and should be
placed on the statute books. A careful study of court decisions, opioions of eminent
public-service commissions and writers and students of the subject discloses in a con-

' vincing manner that the trend of modern, progressive thought, with reference to the

regulation of public-service corporations, is to discourage and prevent unnecessary
and wasteful duplication of plants.

"The regulation and control of public-service corporations supplying light and
power in the State of Wisconsin is conceded by all to be the most satirfactory and
efficient of any State in the Union. In no other States does the public receive better

service; in no State are the rates more fair or reasonable. Beyond question, the one
chief reason for good service and reasonable rates in Wisconsin consists in the fact that

utility properties serving the public have not been duplicated at random. In Wis-
consin before a light, power, or other company can start business in any municipality

a certificate must be secured from the State showing that public convenience and
necessity require the new service. In other words, if a light and power company is

serving a community efficiently and at reasonable rates, and the locality is not large
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enougli to support another competing plant, the right of such competing company to

enter is invariably denied . Experience in Wisconsin and other States has abundantly
demonstrated that unrestricted competition in the public-service field has resulted

ruinously to the public."
W. D. Standrod, member of Idaho Public Utilities Commission. Prom an article

entitled "Public utility commissioner's view of municipal ownership," in Public
Service, November, 1913, pages 151, 152:

"Public utilities are almost of necessity virtual monopolies, and I think it is now
considered that it is for the benefit of the public that they be conducted on noncom-
petitive lines. In most cases competition is a needless economic waste and an entirely

inefficient method of securing the necessary regulation and control. Competition
alone fails to secure adequate service at reasonable rates in an industry which is

naturally monopolistic. Being of this character, it is necessary that they be directed
and controlled by the elected or appointed representatives of the people. * * *
"I believe this is the consensus of opinion among the students of political economy

of the day and almost universally indorsed hy the general public, as is evidenced by
the establishment of public utilities commissions, under whatever name they are
called, by nearly all of the States of the Union. This latest form of securing the
necessary intelligent regulation and control is attended with the least possible expend-
iture of money and time necessary to secure the desired results. Such a commission,
established by State authority, becomes a permanent administrative body, by trained
experts, whose services are always available for the purpose of investigating and
adjusting the conflicting rights and liabilities that are necessarily constantly arising
between the opposing parties in furnishing or using any public utility service."
Edward B. Rosa, chief physicist of United States Bureau of Standards. From a

paper read before the American Association for Advancement of Science at Atlanta,
Ga., December 31, 1913, entitled "Standardization of public utilities service."
From Electrical World, January 10, 1914, pages 79, 80:

"Public utilities are no longer regarded as private business corporations, entitled
to charge all the traffic will bear and to make all the money they can. On llie con-
trary, they are now regarded as. of a public character, enjoying a monopoly of the
market but owing a duty to the public and entitled only to a reasonable return on their
investments. Their duty to the public consists in rendering safe and adequate service
at just and equitable rates. In return the utility is entitled to protection of its in-
vestment and to such dividends that the stockholders will have no just cause for com-
plaint and that money may be had whenever necessary for extensions and improve-
ments. Under this system, if a city wishes to own a given utility or all of its utilities,

it may not build anew and disregard the property rights of existiiig utility companies,
but should purchase such properties at fair valuations. Neither should" a city grant
a franchise to a second company which proposes to compete with the first, even though
it were offered a valuable consideration for such franchise. The justification for all

this, of course, is that one company with all the business of a given utility can usually
render better service than two or more could do with the business divided between
them.
"Thus it appears that the utility company is guaranteed a monopoly of the business,

protection of its capital, and a fair rate of return thereon. It in turn is expected to
render the best service possible for the charges made."

Eobeft H. Whitters, librarian for New York Public Service Commission, first dis-
trict; author of "Valuation of Public Service Corporations." From an article entitled,
"Risk and Pubhc Service Control," in Electrical World, January 3, 1914, page 8:

"It is an interesting fact that in the general upward trend of prices since 1896
public-utility services and products have grown steadily cheaper. While the prices
of labor, materials, and products have increased tremendously and the cost of living
has been going up and up, the price of gas and electric light and the price also of
street railway and telephone service, if measured by absolute amount and quality,
have shown an almost continuous decline. * * *
"In Massachusetts the average price of gas decreased 47^ per cent between 1886

and 1910. It is estimated that the average price of electric light per kilowatt hour in
Massachusetts cities decreased 48 per cent between 1890 and 1910. While in the case
of street railway transportation there has been a quite uniform 5-cent fare, and while
during the past few years there has been a tendency to increase the cost of city trans-
portation by curtailing transfers and establishing fare zones, the general trend has
been decidedly downward if we take into consideration the possible length of ride
and the great improvement in the quality of the service rendered. In general, we
know that the small, poorly heated and lighted horse car has been superseded by
a more commodious, better lighted and heated electric surface car. and this, to a
considerable extent, by the more comfortable and much more rapid elevated and
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subway car. We know also that at first the surface lines radiated 2 or 3 miles from;
the city center and that now they may radiate 6, 10, or even 15 miles from the center.

;

" Monopoly versus competition.—The above comparison furnishes abundant justi-

.

fication for a r%ime of virtual monopoly as opposed to competition, as applied to thei
above public utility services. The favorable showing of virtual monopoly is due tai

reduced capital expenditures, reduced operating costs, and, more important still,

reduced risk.

"Public service regulation is a recognition by the State of the essentially monop-<l
olistic character of these enterprises. The power of the State to regulate rests largely.*

upon their character as virtual monopolies. A virtual monopoly of the supply of any
commodity or service that is important to the welfare of any considerable portion
of the community is a delegation of sovereignty. Any corporation in which monopoly
is vested is an agent of the sovereign, the State. This monopoly exercises govern-
mental functions, and such a delegation of governmental power is only conceivablen
on the theory that it is accompanied by a well-defined and effective responsibility tO'

governmental authority."
Edgar H. Farrar, ex-president of the American Bar Association. Prom an addresar.

before the American Bar Association, as president of that body, in 1911. While
severely condemning the operation of holding companies in general, Mr. Farrar
excluded from his denunciation those holding companies engaged in the operation
of public utilities, saying on this point:

"As regards quasi public corporations, which are under or which can be put undei
,

strict governmental supervision and control, and whose rates can be regulated by ;

law, the right to hold stock in other similar corporations does not lead to the same :

consequences as in industrial private corporations, which are exempt from any such
regulation, and therefore these cor^ra,tions require in this regard a somewhat different;

treatment from industrial corporations."
Charles R. Van Hise. From "Concentration and Control," at page 32:

"Industries in which the element of natural monopoly enters are likely to become
concentrated. Here are included the public .utilities."

'

Samuel Insull, president of the Commonwealth Edison Co., of Chicago. From an
address before the Franklin Institute, June, 1913, entitled "The Production and.,
Distribution of Energy." After exhibiting various maps and charts and statistics,

'

Mr. Insull, in concluding his address, said:
" The figures I have presented to you show absolutely that the business in which

I am engaged can be run only as a monopoly—successfully run, I should say, as a
monopoly. » * * A study of such figures as thope I have thrown on the screen
must lead any man of ordinary intelligence * * * to the conclusion that the
only possible way to operate the business of energy production and distribution is

by operating it as a monopoly in so much of the territory as^ you may want to serve
from one organization. It does not necessarily follow that that organization shall

cover the whole of a State or the whole of a county, provided the county is larg*

enough for more than one. It does follow, however, that so far as any particular
;

piece of territory is concerned, whether the energy produced be used for operating
;

urban transportation * » « or the lighting of your streets or for supplying the •

thousand and one purposes that a community like this requires it for, such production
and distribution of energy must, for reasons of economy, be a centralized one."
Mortimer E. Cooley, dean of University of Michigan. From an address delivered'

at the annual dinner of Western Society of Engineers, Chicago, 111.. January 7, 1914,,'

entitled "Factors Determining a Reasonable Charge for Public Utility Service."'
From Public Service, February, 1914, page 45:

"The public-service corporation has in the past ignored Uie fact that its right to

do business as a public grant, a grant which in the very nature of it precluded others

from engaging in the same business in the same locality. True, in theory at least,

otiers might be admitted to the field and thus create competition, but practically it

has not worked out that way. Ordinarily there is not enough business for two, and
even if there were, great inconvenience is likely to result. * * * It is much to •

the advantage of the public, both in convenience and expense, to have a single

utility * * * serve it when that service can be had on fair terms."

H. v. Bozell, director of the School of Electrical Bi^neerihg, University of Okla-

homa. From an article entitled "Legislation affecting public utilities," in Public
Service, July, 1913, page 13:

"The public utility differs from other forms of business in the way it meetsthe
average individual. In order to perform the best service it is, of course, monopolistic

in nature."
Balthasar H. Meyer, member of the Interstate Commerce Commission; formerly'

chairman Wisconsin Railroad Commission. From Central Utilities Commission an<f .'
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Home Rule, in the American Political Science Review for August, 1911, page 374.

The following statement on competition is interesting not only because it is the utter-

ance of a member of the Interstate Commerce Commission, but also because it is a
statement which shows that the issue was deemed settled by experienced men as- far

back as 1911. Mr. Meyer says, at pages 386-388:

"It should be too late in the day to discourse upon the limitations and general dis-

advantages of competition in the utilities business. Nevertheless, there are so many
ideas current with reference to the alleged benefits of competition in this class of

enterprises that one can not forego alluding to the matter in a few brief sentences.

"There are few things which the industrial history of advanced nations prove more
conclusively than that competition in the field of public utilities has failed to insure

reasonably adequate service at reasonable rates. The public has had occasion to

learn this lesson many times and on a lai^e scale. * * * Certainly we have had
enough repetition of disasters to the public as well as to investors to Uft this subject
out of the field of controversy, but somehow these lessons must not have been on a
suflBciently large and overwhelming scale, for the fetish of competition is still being
worshipped, and the cry of competition is stUl raised by many as the touchstone
capable of dissolving every obscure entanglement which strained relations between
the utilities and the public sometimes create.

"The city of La Crosse in our own State furnishes a mostvaluble object lesson.
* * * Thousands of unjust discriminations, the unnecessary hundreds of thou-
sands of dollars invested in the individual plants, the lack of a physical plant con-
structed on principles of unity and efficiency, years of warfare and strife with the
permanent wotinds and scars which consolidation, peace can not eradicate are the
price which the good people of La Crosse have paid for their faith in competition and
which they will continue to pay until they have amortized the capital wasted.

« ******
"The Wisconsin public utilities law is a repudiation of the fallacy of competition

as" a guarantor of good service at reasonable rates and is planted squarely upon the
idea of monopoly in the utility business except in the case of telephones. Give a
utility plant a definite field and compel it to do its proper work reasonably well
within that field; this is one of the basal ideas in the law."

Extracts phom Opinions op Courts and Public Service Commissions.

california.

The California Railroad Commission sometimes admits competition to punish the
existing utility for failure to render good service in the past, differing in this particular

from the commissions in most other States. It does not always do this, however.
Its attitude is set forth fully in the matter of the application of the Oro Electric Co.

(2 Cal. R. C, 748, 1913, pp. 754, 755, 756):

"This section represents a new State policy in the relationship between public
utilities and the public. Heretofore, while tiie various counties and incorporated
cities and towns have had the legal right to fix the rates of certain public utilities,

as a matter of fact only a few of them have, except as to water companies, acted under
the authority. * * * On the one hand the utilities were in most cases left unham-
pered to make profits as large as they could, while on the other they were subject to

possible competition. The result of such competition was only too often an ulti-

mate consolidation of the competing companies after a period of more or less fierce

competition, whereafter the consolidated utility claimed the right in the courts to

receive from the public rates high enough to yield the compan;^ a return on all the
property of the 'original competitors, including the property which had been dupli-
cated and a large portion of which had been 'junked.' Regulation of these utilities

in the interest of ttie public was largely sporadic and ineffective.

"Under the new State policy these conditions are radically different. In the
first place, the railroad commission is given the right to establish the rates of all

utilities in territory over which the commission has jurisdiction. The result will be
that while the utilities will be allowed a just compensation of the value of their

property used and useful for the public purpose, they can not continue to expect the
public to pay to them rates high enough to yield unreasonably high returns on the
property. As the right to the former h^h returns has, in effect, been taken away, it

wonly fair that the utilities shall receive a degree of protection from possible com-
petition, in case they are doing their full duty, so that what they lose in the way of
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possible unreasonably high, returns they shall, in a measure, gain in greater security
to their investment. * * * A wise public policy demands that utilities which are

doing their full duty to the public shall be treated with fairness and justice and
liberality, and they shall receive such protection to their investments as they may
deserve, subject always to the contingency that if another utility can, by reason of

superior natural advantages or patented processes or other means, give to the pubUc
a service as good as the existing utility, at rates materially less, lie interests of the
public must be deemed paramount and the new utility must be given an opportunity
to serve the public.
"Under this new State policy competition between public utilities is not itself

necessarily a good thing. Whether or not it is a good thing depends upon the results

which flow from it in each particular case. If just as good results can be secured by
regulation and supervision under State authority of an existing utility which is a
natural monopoly, bo that the rates and service enjoyed by the public are as good as

they reasonably could be under normal competition, the consuming public has nothing,

to gain by competition, while that portion of the public which invested its funds
in the securities of an existing utility may have much to lose by a competitive con-
dition which, while not helpful to the consuming public, can be extremely hurtful to

the investing public, and particularly discouraging to persons who are proposing to

invest their money in the development of new utilities in this State in sections thereof
where tiiere are no existing utilities of the same character and where they are im-
peratively demanded for the development of the State."

GEORGIA.

While the Georgia Railroad Commiseion has no power at present to prevent compe-
tition between public utilities, it has expressed itself forcibly on the subject.

In granting the application of the Georgia Light, Power & Railway Co. to increase

electric light and power rates in Macon, such rates having been demoralized by past
competition, now eliminated by the absorption of a competing company, the com-
mission says (see full report in Public Service Regulation for March, 1914, at pp.
143-146):
"We do not believe that a business which supplies to a community a public utility

like gas or electricity is one in which full and free competition between two companies
engaged therein can be expected to permanently prevail. Experience has demon-
strated the world over that when there is more than one such company in a city, sooner

or later the competing companies find it to their interest to reach an imderstanding
as to prices, or to a mvision of territory, or both, and in the great majority of cases

the two companies either become one or the control of both passes into the same
hands. * * *

"We do not believe competition can ever be a consistent and proper regulator of

rates and other conditions in the public-utility field. Real competition in such a field

means duplication of plants, which, when once built, are generally useless for other
purposes.

In 1912 there was in Macon an established light and power company, with plant

and capacity sufficiently large or capable of enlargement to serve the city for many
years. Instead of coming to this commission for fair and reasonable rates or for im-
provement in service, if unsatisfactory; instead of taking steps to compel this estab-

lished company to furnish all proper and reasonable service or fair rates, the city

adopted the policy of granting franchises to another company to come in and share

the business, or to compete for it. This company, before it could serve the public,

had to provide itself with an expensive plant and equipment, as well as with business

and operating organizations. The result is that real competition is now gone, and there

is invested in these duplicate plants and organizations in this city much more property,

much more labor, supplies, and services for suppljdng electric light and power than
is needed or would have been made with only one company,' upon which, under the

law, so long as bona fide devoted to public uses the public must pay returns.

"This commission earnestly believes that it would be wise if the legislature would
prohibit the building of duplicate public utilities, or the grant of franchises to such
prior to application 1» and issuance by this commission of certificates of public conven-
ience and necessity. In our opinion the' government which properly assumes to

prescribe reasonable rates and compel adequate services by public utilities should

also protect such utilities and the public from unwise or useless competition and
the wasteful investment of money in unnecessary plants."
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Application of Gustad & Hill, order No. F-7, decided October 16, 1913, reported

Pubhc Service Regulation for November, 1913, page 611.

The commission says that the public-utUity law of the State

—

"was not enacted for the purpose of creating a competitive action between two or

more individuals or corporations, furnishing such service, but rather to control and
regulate them, so as to avoid the evil effects of monopoly; and where a utility occu-

pying a field has generally served such field, so that the advent of a second utility-

would merely serve to divide the business, such competition becomes an economic

waste by reason of the duplication of investment, which it was and is the intention

of the statute to eliminate."
Application of Swan Creek Electric Co., order No. F-14, decided December 15,

1913, reported Public Service Regulation for January, 1914, page 15, from which

we quote:
"The Utah Co. has about $8,000 investment devoted to serving the village. * * *

Applicant would have to spend not less than $8,000 to reach the village.

"The commission says: 'There would then be an investment of $16,000 to serve a
village capable of producing $100 maximum gross revenue per month. Certainly

sound business judgment would argue against any investment built on such a promise

offuture profitable return. Applicant hopes, if allowed to enter the field, to destroy

the income of the present company entirely and render its investment valueless.

Just how this is to be done is not made clear, but assuming for the sake of argument
that this can be done, we do not believe that the purpose of this statute is to encourage

or countenance such action. On the other hand, if. the applicant should fail to gather

to itself all of the revenue derived from the village of St. Charles it then follows that

the two companies must divide what is already a very meaner income for the one
company already in the field, with a loss to both companies.'

"

In re Ashton & St. Anthony Power Co., decided November 12, 1913, reported Elec-

trical Review for March 28, 1914, page 625:

"The commission is opposed to unnecessary duplication and in favor of protection

from competition of a company already in the field."

In re Great Shoshone & Twin Falls Water Power Co. v. Idaho Power & Light Co.,

decided February 18, 1914, reported Electrical Review for March 28, 1914, page 625:

"We can not avoid the conclusion that we have heretofore reached as to the pur-

pose of this statute, that it was enacted to avoid duplication of power plants in fields

where the necessity for such duplication does not exist, thereby avoiding what is

termed economic waste, and such being the case, by the terms of the statute only a
limited latitude is given to such public service corporations when attempting to enter

the field already served by another public utility. If such public utiUty desires to

enter such field already served, it must apply to the commission for certificate that

public convenience and necessity require such service, and it can only enter such field

after a hearing has been had before the commission and the commission finds that it

had prior to the time the statute became effective begun actual construction work and
was prosecuting such work in good faith, uninterruptedly and with reasonable dili-

gence under a franchise granted it before the statute took effect."

Extract from Current News Notes in Electrical Review for March 7, 1914:

"Certificate of public necessity denied to competing telephone company. The
commission has denied certificate of convenience and necessity to the Bethany Mutus
Telephone Co. to operate in Macon County. The Macon County Telephone Co.
is furnishing service in this territory and the commission held that public interests

would be best conserved by regulation of the rates and service of the company fur-

nishing the service rather than by authorizing a competing company to offer duplicate
service."

Hawks Electric Co. v. City of Goshen, decision No. 34, September 8, 1913. Re-
corded in full in Public Service Regulation for October, 1913, p. 551.

The commission holding that under section 98 of the Shively-Spencer Utility Com-
mission Act, it lacked authority to prevent the rejuvenation of an existing plant,

even against an objection that such a course would mean wasteful competition, never-
theless said, on the general subject of competition:
"That the spirit of this Slct is monopolistic, that a single utility furnishing a product

or service in the end leads to better service and lower prices when properly regulated,
is no longer questioned by economists."
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KANSAS.

In re application F. E. Workman. First Keport of Public Utilities Commission of
Kansas, p. 86 ("1912).

In this case the commission denied an application for permission to build and operate
an electric light and power plant in the city of Parsons, on the ground that the field

was already occupied. The commission says, page 86:
"Under the provisions of section 31 of chapter 238 of the Sessions Laws of 1911, no

common carrier or public utility, governed by the provisions of the act, is permitted
to trajisact business in the State of Kansas until a cretificate has been obtained from the
public utilities commission that public convenience will be promoted by the trans-
action of such business.

"The duty rests upon the applicant to show that public convenience and necessity
will be subserved by permitting another utility to enter the same field.

«
.

* * * * » «

"It was pretty conclusively shown that the plant of the Parsons Railway & Light Co.
is adequate for all present and prospective needs of Parsons.
"The obvious purpose of the legislature in enacting section 31 of chapter 238 of the

Session Laws of 1911, commonly known as tne public utilities law, was to prevent a
duplication of utilities, where one is rendering reasonably satisfactory service."

MARYLAND.

While the Public Service Commission of Maryland has had power to restrain competi-
tion since 1910, the terms upon which it will exercise this power do not appear to have
been discussed in any formal opinion.
The only utterance by the commission on this subject appears to be in the first

annual report for the year 1910, at page 17, where, after noting that "very few new
corporations have asked approval of plans of construction * * *," the commission
continues:
"New concerns will be required at the outset to conform to the requirements of

law by satisfying the commission that the 'exercise of the franchise is necessary or
convenient for the public service. '"

MASSACHUSETTS.

In re Worcester franchise of 1893, Ninth Annual Report Massachusetts Gas and
Electric Light Commissioners, 23 (1893:)
In discussing the franchise granted to a new company by the city, the commission

says, at page 26:

"The evidence as presented to the board seems to afford no reasonable ground for

the expectation that the proposed company could afford its lights for less than the
existing company. * * * It does not possess and probably does not expect to

acquire the exclusive control of any invention by which special saving in cost may
be effected, and it can not reasonably be expected to possess any higher technical or

business talent than lies within the reach of the existing company.
"It is the dutj^ of the board and its only purpose to. secure to the people of Wor-

cester, so far as it lies within its power, the best service at the lowest reasonable
price. * * » The history of corporations doing an electric lighting and similar
business in competition in various parts of the countrjr affords strong ground for believ-
ing that a new company, if allowed to engage in business, would not long remain by
itself, as competition for a period would probably be followed, as elsewhere, by con-
solidation or absorption. * * * But combinations and consolidations, as is well
known, afford the opportunity and usually a temptation to stock development too

great to be resisted. Such needless outlay should be avoided and saved, for when it

as once been incurred or the money expended in an enterprise not required to supply
the_public wants, so great is the expectation of gain, and so persistent and unyielding
the demands of capital for dividends, the remedy is not then easily found or applied,
and the better policy avoids the evil at the outset by preventing the expen-
diture. * * *

"If to sustain this appeal shall- seem to secure to the existing company a monopoly
of the business, it must be remembered that it can only retain this as long as the public
interest is best served thereby, and that such monopoly is conditional and restricted.

The company claims and exercises a general franchise throughout the city. It may be
compelled to meet all reasonable demands. If it unreasonably fails or neglects to

supply light when requested, this board has power to compel such supply and has fre-

quently exercised this authority in other localities. Consumers have a right to the
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lowest remunerative rates, and if they believe the prices charged are too high they

can petition for a reduction, and the order of the board as to price is binding upon the

company."
In re Haverhill, 19th Annual Report, Mass. G. & El. Lt. Comm., 24 (1903). In this

case the board said, at p. 25:

"If the request of the new company be granted, it may naturally be expected that

for a time both city and commercial lighting will be offered by ,both companies at

considerably less tiian present rates, but such competition, under the conditions in

this case, is sure to be expensive, even though for a time apparently economical or

profitable. We may confidently expect first losses, then profits; losses in the conduct

of the business and the struggle for a control of the situation; profits in the later union

or consolidation; losses for a time in the supply of electricity, to be converted later

into new capitalization as a perpetual and irremedial burden of the public. The tem-

porary advantage to a portion of the public is reasonably sure to be followed by an

undue burden upon the public aB_ a whole, through the larger capital demanding a

return, much of it representing unnecessary duplication of properties as well as losses.

"

In re Weld v. Gas & Electric Light Commissioners, 197 Mass., 556.

In upholding the decision of the bo|rd, the court says, at pp. 558-559:

"In reference to this department of public service, we have adopted in this State

legislative regulation and control as our reliance against the evil effects of monopoly
rather than competitive action between two or more corporations, where such com-
petition will greatly increase the aggregate cost of supplying the needs of the public,

and perhaps cause other serious inconveniences. The State, through the regularly

constituted authorities, has taken complete control of these corporations so far as ia

necessary to prevent the abuses of monopoly. Our statutes are founded on the assump-
tion that to have two or more competing companies running lines of gas pipe and con-

duits for electric wires through the same street would often greatly increase the neces-

sary cost of furnishing light, as well as cause great inconvenience to the public and to

individuals from the unnecessary digging up of streets from time to time and the

interference with pavements, street-railway tracks, water pipes, and other structures.'

MICHIGAN.

In re application Michigan State Telephone Co., decided August 6, 1912 (from

advance sheets).

In this case, in granting permission for the consolidation of competing telephone
companies in Detroit, the commission says:

"The telephone, from its very Use, is a natural monopoly; it will not reach its

fullest efficiency until within the limits of the appliances themselves anyone who has
a telephone can converse with anyone else who has a telephone. * * * With
statutory machinery effective to insure adequate facilities and proper service at rea-

sonable rates, duplication of telephone facilities is economic waste and a limitation

upon the fullest possible use . It does not follow that, in the opinion of the commission,
efficient service can only be insured through the unity of ownership and orcanization

of all telephone facilities, but it unquestionably does follow that to obtain the highest
degree of telephone use and service there must either be the voluntary or enforced
cooperation of^the various telephone properties, and that each should be exclusive in

the particular territory it seeks to serve. Such is the plain intent of the statute con-
ferring jurisdiction in matters of telephone regulation upon this commission."
In re application Vermontville Farmers' Independent Telephone Co., decided

August 29, 1912 (advance sheets).

In this case, in denying an application to commence competition, the commission
says:

"Indeed, the purpose of the provision of the Michigan statute requiring the cer-

tificate of public convenience and necessity and the language of the section itself

are so clear as to require no judicial interpretation to point tne way to the law's proper
administration. The general purpose of the provision can only be to prevent the
needless duplication of telephone facilities; to prevent the financial loss and unsat-
isfactory service incident to the struggle of two or more companies within a territory

that can supply no more than sufficient business for one."

MISSOURI.

In re Enterprise Telephone Co. (1 Mo. P. S. C, 55, 1913). In this case the commis-
sion, though authorizing a competing company because of special and unusual con-
ditions, expressed its disapproval in general oi the principle of permitting competi-
tion, saying, at pages 56 and 57:
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"It is true that in order to obtain complete and satisfactory telephonic communica-
tion which has become necessary at this day, the residents of a given territory have
frequently been required to become subscribers of two or more systems operating
over the same field, thereby being burdened with multiplied expense and inconven-
ience, when a single system, if properly regulated and directed would have answered
every demand to better advantage with a lesser cost to the public and better return
to the company. In such a case we would decline to grant a certificate of convenience
and necessity."

NEW HAMPSHIRE.

In re White Mountain Telephone & Telegraph Co., first report of Public Service
Commission of New Hampshire for the year 1911, at page 498.
Here the commission, m authorizing a consolidation of companies, says, at pages

499 and 500:

"The regulation of the rates of public service by public authority is based upon the
theory that the service of such corporations must of necessity in large measure be non-
competitive. The provision * * * which forbids any public utility to extend
its service into any city or town in which it is not already engaged in business without
the approval of the commission would seem clearly to indicate the legislative intent
to restrain the competition of rival corporations in the same territory, and to depend
upon the regulatory powers of this commission to protect the public against unjust
rates, rather than upon such competition."
In re petition of Cascade Electric Light & Power Co. et al. Third report Public

Service Commission of New Hampshire for the year 1913, at page 170.

Here the commission, in authorizing the sale of the property of one company to
another, says at page 179:

"But the fact that the legislature inserted in the act a provision to prevent the
establishment of competitive plants where competition does not now exist, except
with the consent of the commission, indicates very clearly that it did not expect those
beneficient results ordinarily to flow from competition. * * *

"It is well known that so generally expensive and unprofitable is competitioA
between public utility enterprises that the almost inevitable final result is consolida-
tion. To secure this result it is common knowledge that extravagant prices have
often been paid by one public utility for the properties of a competitor.

"If it is ordinarily—but not always—contrary to public policy to create competitive
conditions when not existing, it woiild seem that it must ordinarily—^but not always-^
be public policy to allow consolidations and the termination of competitive conditions
where they do exist, assuming that such consolidations are not made upon terms
which will operate to the detriment of the public."
James E. Parker et al. v. Hudson Water Co., reported in Public Service Regulation for

February, 1914, page 69.

This case was continued by the commission pending the completion of improve-
ments by the existing water company which were ordered by me commission and
which the commission stated if done satisfactorily, would avoid the necessity of

admitting the competition urged. The commission said:

"What was the purpose of this legislative provision which grants to a utility already
established in any town a monopoly of the service there, until the commission, by an
order, shall permit the entrance of another utility in competition? We think that it

t^as to secure to the public the service of public utilities at the lowest cost consistent

with efficient service."

NEW JEKSEY.

In its third annual report (1912) the Board of Public Utility Commissioners for New
Jersey says, at page 16:

"The board is of opinion that the approval of a franchise affording a competing
company entrance into a district already adequately supplied by a public utility is

ordinarily neither necessary nor proper for the public convenience and jeopardizes

rather than conserves the public interests."

In re approval of Ordinance Atlantic Islands Gas Co. (1 N. J. P. TJ. C. 7, 1911). .

In this case the board refused to approve an ordinance granting a franchise to supply
gas in a field already supplied, saying, at pages 10 and 11:

" It is true that for a time a public utility may compete with another supplying tiie

same body of consumers with the same service'; but experience demonstrates lihat

such competition is likely to be short-lived. The two competitor are influenced by
the considerations of securing higher prices by the mutual cancellation of their com-
petition, and not infrequently by the possibihty of reducing costs by a union of parts
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of their productive apparatus. Where actual fusion of the two erstwhile competing
' concerns does not result, a division of territory or joint agreements as to rates, prices,

or service not uncommonly operate to leave consumers at the mercy of a virtual

monopoly. The low prices prove but temporary, aijd the transient gain is succeeded
' by a long period of loss.

"That public opinion has come to recognize the almost inevitable outcome of such
' temporary competition between public utilities is evidenced by much recent legisla-

tion. The creation of various boards and commissions with supervisory powers over

public utilities, and often with eventual powers of rate-fixing, demonstrates that the

illusive doctrine of competition in this field is being superseded by an experimental

regime of strictly regulated monopoly.
^'Two other influential considerations operate in the same general direction.

, Where competing companies, with franchises, serving the same consumers, finally

unite, the unnecessary duplication of plant and appliances entails a permanent burden
. upon the public. Even where prices, after due hearing, may be prescribed by
public authority, some regard must be paid to the interests of bona fide investors.

The prices set must have some reference to the capital legitimately sunk in the equip-

ment of the formerly competing plants. It not infrequently results that the prices

eventually authorized are higher than they would need to be, if no more than the

necessary amount had been originally invested in plant and appliances adequate

.;,for the supply of consumers. Thus the evils of an ill-judged competitive experiment
in a field unsuited therefor perpetuate themselves and burden the consuming public.

"It is hardly necessary to add that the unnecessary installation of pipe, conduits,

mains, wires, tracks, and the like by two competing public utilities in the same region

auguments unwarrantably the disturbance of traffic through the public thoroughfares,

and creates gratuitous nuisance."
In re application for approval of ordinance of city of Millville (1 N. J. P. U. C. 650,

1913).

, Here the board refused to approve an ordinance granting a franchise to construct

a competing gas plant, saying, at page 660:

"The approval of the franchise in question would threaten or seriously impair the

.legitimate investment now existing in the works and mains of the Millville Gas Light

,00., and by implication every investment similarly circumstanced in this State.

Such impairment can not be said to conserve the pubUc interests. Bona fide invest-

. ments in a public utility affording good service at a fair price are an essential part

flf the public interests."

In re application of Eastern Telegraph Co. for approval of ordinance (1 N. J. P. U.
.C, 733, 1913).

Here the board refused to approve an ordinance granting a franchise to construct

a competing telephone line, sayine, at pages 739 and 740:

"The communication of the Merchants' Association of New York, addressed on
June 29, 1905, to the board of estimate and apportionment in opposition to the
'grant of a franchise to any independent company in that city, puts the matter in a
':fButshell, where it says:

" 'Competition in telephone service does not offer a choice of benefits, but compels
,a choice of evils—either a half service or a double price.

'

"The New Orleans Board of Trade, in its report in 1908, reached the same con-
clusion, and concluded that ' the interests of the city will be best served by having
jonly one system, j)rovided always that the proper regulations as to service, rates,

and extension of its business can be enforced so as to safeguard the rights of the
public' * * *

_

"The unnecessary duplication of plant in competitive telephone service, whether
proportionately greater or less than in the case of other public utilities, is another
•weighty consideration against competitive service."

NEW YORK.

' Electric Light & Power Co., 1 N. Y. P. S. C. 1st D. 226 (1908).
Here the commission refused to authorize a large issue of securities on the ground

that they were to be used to construct a competing plant, which was unnecessary. . The
commission says at pages 249, 250, and 251:

"The whole electric history of New York City points the futility of competition.
In the early days of the industry numerous companies were organized. From time to

time they were absorbed, only to be followed by new companies frequently encouraged
'by the city with the idea that competition was the life of trade and that the more com-

,

petition there was the better would be conditions. But the same procedure occurred
again and again. The new companies were merged or swallowed up, until at the
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present time there are but two electric supply companies operating in Manhattan, and
these two companies, although nominally independent, are owned and controlled by
the Consolidated Gas Co.
"The history of New York City has been duplicated in nearly every large city in the

United States and in most of those in Europe, until at the present time there are few
cities where there is genuine competition or where a customer who is dissatisfied with
the service or the rates of one company may discontinue the service of that company
and connect with another. Either the companies have been merged or consolidated,
or the city has been apportioned among those still in existence, so that, even in the few
instances where there is apparent competition in theory, there is in practice little real

competition. This tendency is coming to be recognized as almost inevitalble, and the
many methods which at first were used to prevent it are being abandoned not only as

futile but as detrimental to the best interests of the public. It is coming to be gener-
ally recognized that monopoly control of islectric light, heat and power may be very
beneficial to the public if the one company or the few noncompeting companies can be
placed under such public regulation and control as will secure tor the public a fair

share in the many benefits arising from unified management. That competition can
not be depended upon to protect the consumer from high prices and poor service has
been fully demonstrated.

" The advantages of united control.—But putting to one side for the moment the ques-
tion of horw a fair share of these benefits is to be obtained for the public, let us ascertain

in what they consist. In the first place, the existence of competing companies neces-
sitates constant opening of the streets to provide service connections to the houses and
street mains for the distributing wires. It is axiomatic that if there is but one company
in an area, there will be but one service to a building ordinarily and but one system of

street mains. If there are several companies, more uian one service must be provided
whenever a customer changes from one company to another, and duplicate distributing
sjfstems must be provided wherever there is real competition. To provide and main-
tain these additional services and mains means more frequent opening of the streets,

more injury to pavements-and ultimately more expense to the taxpayers—conditions
which tie public has been urging should be removed or reduced and not increased.

"Competition also involves duplication of generating plants and substations. Each
company must provide sufficient plant not merely to supply the peak of the load, but
to meet any accident which may occur. Machinery must at all times he held in
reserve and when there are several independent companies, no one of which may take
a momentary advantage of the reserve of the other, they all must maintain reserves

very much in excess of what one company must keep where it may fall back upon any
and all of its stations to meet a failure at one of them. Again, it is well known that one
company can generate current for the whole of Manhattan much more cheaply than
can several companies, each one of which undertakes to supply the entire borough.
Further, the loss due to distribution is larger where there are several systems.

"The result of such duplication of capital and the less economical methods of pro-

duction and distribution is that the cost of delivering current to the consumer is

larger under competition than under efficient monopoly. It may be and often has
been true that that competition has temporarily lowered rates and improved service,

but this does not controvert the statement that the cost to one company of current is

less than the cost to several. Competition has forced prices nearer to or below cost for

the moment, but everyone knows that when the rate war has ceased, due to agreement
or merger, prices have gone up and the consumer ultimately has paid the bill and
has continued to pay interest and dividends upon duplicate capital, unless the State

has stepped in."

In re Lockport Light, Heat & Power Co. (1 N. Y. P. S. C, 2d D. 12, 1907).

In authorizing a merger of competing gas and electric-light and power companies,

the commission says:

"A business which supplies to a community a public utility, like gas or electricity

for light or power, is one in which free and full competition between two companies

engaged in the same business can not be expected to prevail permanently. Expe-
rience has, we think, amply demonstrated the fact that when there is niore than

one such company in a municipality engaged in the same business, while active

competition may prevail for a more or less brief period, the companies generally

find it to their interest to reach an understanding either as to prices or division of

territory, and in the great majority of cases the two companies either become one

or the control of both passes into the hands of the same parties. It can doubtless

be demonstrated beyond any possibility of successful contradiction that better

service and fairer prices in mmishing such public utilities to a community can,

as a general rule, be given by one corporation than by several, and that this can be

done with the use of less capital. The existence of more than one corporation fur-
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nishing the same public utility leads, for a time at least, to duplicate development,
to the building of plants which are not needed to serve the community, to the dupli-
cation of unsightly and expensive pole lines and distributing service, to costly and
unnecessary tearing up and destruction of pavements, to administrative expenses
greatly in excess of those which a single company would have to meet, and to in-

creased leakage of gas or electric current. TJndoubtledly municipalities have
many times enjoyed periods of better service and lower prices by reason of tempo-
rary competition prevailing between two or more companies in the same field. After
the almost inevitable consolidation, understanding, or division of territory, how-
ever, the service often becomes poor, and prices are raised in an efiort to make the
city and its inhabitants bear the burden involved in paying returns on the unnec-
essary capital invested in the duplicated plants. It is our belief that the provisions
of the public-service commissions law show a full appreciation of these facts by the
legislature of the State; for while the law,forbids consolidation, either directly or
indirectly, without the approval of this commission, it, at the same time, permits
such consolidation whenever in the opinion of this commission it is for the public
advantage; and reco^izes that this may be the case by placing in the hands of the
public-service commission great power designed to seciu-e the community in that
case against poor service or extortionate rates."
In re Niagara Falls Lighting Co. (2 N. Y. P. S. C, 2d D. 116, 1909).
In denying an application to establish a competing electric plant in the city o

Niagara Falls, the commission says, at page 124:
"It is the opinion of the commission that reasonable rates to consumers in the city

of Niagara Falls can be obtained through the exercise of the powers of the commission,
with greater advantage to the public than by attempting to regulate such service
through competition with all of its attendant disadvantages."
And continues at page 126:
"The policy of this commission, in cases where one lighting company seeks to enter

a field already occupied by another, requires that the applicant 5iaU show that the
company already serving the community is not doing s» adequately and efficiently
and that its failures are such that they can not well be corrected by the exercise of the
regulative j)owers of the commission. Good service may now be obtained at reason-
able prices in less expensive ways than by unnecessary duplication of plants, and the
public interest does not demand that capital invested in good faith in the public
service should be destroyed or impaired without good reasons to be shown affirma-
tively."
In re Attorney General (124 App. Div. N. Y., 401, 1908).
In interpreting the action of the legislature in establishing the public service com-

mission, the court says, at pages 406-408

:

"It is the settled policy of the State to discourage competition of this character,
and the reasons for the adoption of this policy have been clearly stated by the court of
appeals (People ex. rel. N. Y. Electric Lines Co. v. Ellison, 1907; 188 N. Y., 523).
By section 11 of the Gas and Electric Commission act of 1905 (ch.737 of the Laws of
1905) it was provided that no corporation for the manufacture and supply of gas should
exercise its power without first obtaining a certificate of authority from the commis-
sion, and the commission was authorized to withhold its certificate 'if the territory
within which such corporation proposes to operate is ahready supplied by an ample
and well-constructed system, fm-nishing the service which such corporation proposes to
furnish at a fair and reasonable rate,' and while the act containing this provision has
been superseded and repealed by the public service commissions law (ch. 429, Laws
of 1907), that act continued the prohibition of the exercise of its powers by any gas or
electrical corporation until it shall first have obtained the permission and approval of
the proper commission provided for by the act. * * *
"As has already been shown, the power waich the State retains and has exercised

to fix a reasonable price upon the commodity, and to compel its delivery to any
person desiring to purchase it, removes any danger of the especial vice which attaches
to monopohes m other articles in common use, and, as has also been shown, the con-
sohdation of control brought about by the purchases of stock complianed of does not
in any proper sense create such a monopoly as the common law and our statutes
condemn."

OKLAHOMA.

The Corporation Commission of Oklahoma has not yet been entrutsed with power
to regulate competition between utilities.

In its Fifth Annual Report for the year 1912, volume 1, page 11, it recommends
that it can be given this authority by tiie legislature:
"We further recommend that a law be passed conferring jurisdiction upon the

commission to limit the number of public utilities in a city or town, such as electric
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light, telephone, or gas companies. . The rates of all these utilities are now prescrihed
by the State through the commission, and if two telephone plants are established in
one town it is only for the purpose of tne stronger to drive out the weaker and forces
the subscribers and especially the business jyortion of the town, to maintain two tele-

phones, and interrupts service. In some cities we have gas plants established by the
local citizens and the larger gas companies are securing franchises and driving the
weaker ones out of business or making them sell their property at a great sacrifice.

Such investments should be protected by the law of this State.
"This law should also include the paralleling of a telephone toll line for the purpose

of driving the original line from the fields."

OHEQON.

While the Railroad Commission of Oregon as yet has no express power to regulate
competition between public utilities, its attitude may be seen plainly from the
following;

Extract from letter of Railroad Commission of Oregon to Mr. P. W. Todd, city
recorder, Tillamook, Oreg., dated October 18, 1913:

,

"For the reason that the State has supervision over service as well aa rates and can
compel reasonable and adequate service and reasonable and just rates for all public-
utility companies doing business within the State, we can see no particular reason
for competition, especially in small cities and communities. Because the public-
service corporations are supposed to be entitled to a reasonable return on their invest-

ment, we do not believe that the public should be burdened with a return on dupli-
cations of investment and the territory of an existing public-utility company be
invaded by a competing company while the utility already in existence can be
required to serve the public wherever there is a sufficient demand, and for these rea-

sons we have discouraged competition among utilities where there is no absolute
necessity therefor.

"This commission, however, is not given authority to issue a certificate of public
necessity and convenience, as is done in many of the States, and prevent companies
from competing with each other for such service as may be demanded of them. We
believe that reasonable restrictions should be placed by those having authority so to

do upon ruinous and unjust competition, for the burden eventually falls upon the
public. One or the other of the competing companies is absorbed or fails, and the
stronger competitor in the end controls the situation."

Extract from letter of Railroad Commission of Oregon to Mr. E. J. Claussen, Tilla-

mook, Oreg., dated October 27, 1913:

"It is now coming to be recognized that competition can not in all instances regu-.

late rates in public utilities and that one company properly regulated and adminis-
tered can generally give better and cheaper service than two. It is waste of capital

and a disadvantage to a city to have two sets of telephone or •electric-light wires and
poles encumbering the streets when one can be made to serve the same purpose.
Most utilities are natural monopolies, and the h^hest efficiency and the lowest rates

are only possible when each one has the entire business of a given city or territory.

Now that we have the right and duty to regulate all public-service corporations, the
ill effects of monopoly may be escaped and at the same time the beneficial results of

economy and efficiency realized. * * *

"Wherever competition exists it has been the history of the past that the weaker
competitor is absorbed by the stronger and the benefits to be derived from competition
thereby lost."

PENNSYLVANIA.

In re application Schuylkill Light, Heat & Power Co.

Reported Electrical Review for April 18, 1914, at page 780.

Here the commission dismissed an application to furnish service in competition
with a company which already occupied the field. The commission said:

"Long experience has shown that while the temporary effect of competition between
public utilities occupying the same territory is to secure lower rates, the final result is

Ukely to be the absorption of one by the other and then an increase of rates to pay the

expense of ike warfare."
Reported also in New York Evening Post, April 30, 1914.

The commission held "that a reliance upon competition between public-service

companies for securing adequate service and proper rates has not been successful, and
that hereafter supervision by properly constituted authorities is to be substituted."

This was the first case of its Kind before the public-service commission of Pennsyl-

vania.
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In re application Harmony Electric Co.

Here the commission dismissed an application for permission to render service

pursuant to an ordinance of the borourfi of Ellwood, EUwood City, on the ground that

the district was already served by the Pennsylvania Power Co. The commission said:

"Vested rights and interests must be duly conserved and protected. The com-
mission has no warrant to invite or permit limited competition anywhere unless the

area and population served, the neea of the community or the prospects of Ihe munici-

pality, as based on its growth and development, reasonably show that the public

welfare demands it. This principle of protection must be extended to the public

utility to the end that the individual citizens, who have invested in its plant equip-

ment in good faith, may be duly protected in their interests."

WISCONSIN.

In re application La Crosse Gas & E. Co. (2 W. R. C. R. 3, 1907).

In granting an application to increase rates for electric light and power, on the

ground that owing to competitive conditions rates had been reduced below cost of

production, the commission said, at page 5:

"There are many important differences between public-service corporations and
ordinary commercial enterprises. The former usually require a much larger invest-

ment in plant, equipment, and other fixed property, which in turn means heavy
annual charges for interest, repairs, and maintenance. The conditions which sur-

round the former are also of such character that the services which they render can
usually be furnished at a much lower cost by one plant than by two or more in the
saxae locality. The differences between them are not even limited to the facts

named and to other facts of a similar character, but extend to the principles of com-
petition. In most of the ordinary commercial undertakings the expenses can usually
be stopped whenever competition has reduced prices below a profitable level. But
this can not be done in the case of public-service corporations. The investment in

these corporations can not be withdrawn or often converted into other purposes.
The interest and the maintenance charges go on at about the same rate whether the
plant is in operation or not. Hence it often happens that it is better for the owners
that such plants should be kept in operation, even if they fail to earn more than the
actual operating expenses. Duplication of such plants is a waste of capital whea-
«ver the services can be adequately furnished by one plant. It nece sarily means
that interest and maintenance must be earned on a much greater, if not twice as
-great an investment, and that the actual cost of operation is likely to be relatively
higher. Competition in this service therefore usually means a bitter struggle and
low rates until one of the contestants is forced out of the field, when the rates are
raised to the old level, if not above it, or to a combination or understanding of some
fiort between them which also ultimately results in higher rates. In this way it

often happens that the means which were thought to be the preventative of onerous
conditions become the very agents through which such conditions are imposed. In
fact, active and continuous competition between public-utility corporations furnish-
ing the same service to the same locality seems to be out of tiie question. This has
been shown by experience. Such competition is also contrary to the very nature of
things. Two distinct and separate corporations are not likely to remain separate
very long after it becomes clear that the services rendered by both can be more
cheaply and more effectively furnished by only one of them."

In re investigation Milwaukee lighting rates (9 W. R. C. R., 541, 1912).
The commission says, at pages 553 and 554:
'

' That competition in the very nature of ^ihings can not be a proper regulator of rates
and other conditions in the public utility field would seem to be too well understood
for discussion. A real competition in this field means duplications of plants, which
duplications, when once put in, are for the most part useless for any other purpose
than that for which they were intended, and which duplication, unlike current
capital, can not be withdrawn from the service and used for other purposes. It also
means excessive outlays for fixed and operating expenses. Again, it stands for unnec-
essary tearing up and occupation of already overcrowded streets and alleys, the
possible duplication of services on customers' premises, and for many other inconveji-
lences and costs.

"The question in point is illustrated by the situation in Milwaukee, In this city
the Milwaukee Electric Railway & Light Co. obtained a franchise to serve the
entire city. This company is so situated that when the size of its business, the
reserve requirements, the probable extra demand upon it that may arise at any time,
and other factors are taken into consideration, it is quite obvious tiiat the plant

~ and equipment i t has to maintain can not be much if any smaller than would be
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required if it had to ftirnish all the services needed in the entire city. Instead of
requiring this company alone to furnish all of these services, the city adopted the

Eolicy of permitting other companies to come in and share it, or compete for the
usiness. These companies also must he provided with plants and other equip-

ment, including reserve requirements, as well as business and operating organiza-
tions. The inevitable result of this is that in this city much more property, much
more in the way of supplies, labor, and services of allkmds, are employed in furnish-
ing electric energy for lighting and power purposes than would be the case if only
one company with one set of organizations had been required to perform all this work.
These duplications cost money. They stand for greater depreciation and interest
chare;es as well as for higher operating expenses than would otherwise be needed.
Juat now much these extra costs foot up to is a matter that can only be fuUydetermined
by detailed investigations. But from the fact that each of the separate companies
maintain separate plants and separate denization all along the line, it is fair

to assume that it amounts to large sums each year."
Calumet Service Co. v. City of Chilton, decision of Wisconsin Supreme Court,

reported Lq Public Service Regulation for April, 1912, at pages 223-226.
The court, in affirming the powers of the Wisconsin commission under section

1797m (77 of the Wisconsin law], says:
"That one of the principal mischiefs sought to be remedied by the new system was

elimination of the conditions promotive of hostilities between municipahties and pub-
lic-utility companies, after making large investments by permission and invitation to
serve the pubhc directly as well as indirectly—bitter controversies, sometimes for good
reasons and sometimes not, but in any event at the expense of consumers of the prod-
uct—seems quite certain.

"It likewise seems certain that one of the major means for attaining the desired end
was elimination of excessive investments, and excessive expenses caused by two or
more public utilities, each with its separate property and fixed charges, where the
need of the consumers only required one, and elimination of risk to investors by
encroachments or threatened encroachments upon an occupied field of public service
without any public necessity therefor. Doubtless an unvarying and invariable eco-
nomic law was squarely faced and appreciated that all such subjects for ehmination
represent waste, Tdiieh if not avoided would, in the main, fall on the product, increas-

ing the cost of service per |init and be paid by the consumers. It was the interests of
consumers which was tne prime subject of legislative solicitude, such object to be con-
served without injustice to others.

"In the situation pictured it could not have escaped legislative consideration and
necessarily would not have been considerately left unguarded against that in the cities

and villages of the State; in general, public-utihty service at the lowest "practicable

rates with the highest practicable efficiency is impossible without combining the
municipal service with tnat of others.

"Further, it could not well have escaped appreciation and been left unguarded
against, that one of the fruitful sources of waste to ultimately fall, largely if not wholly,
on consumers, and fruitful sources of wasteful controversies and injustice to owners of

existing investments, many ofwhom were bondholders, as in this case, was opportunity
for municipalities to unreasonably menace existing investments by threatening to
displace, or actually displacing, in whole or in part, existing public utilities in cases

where proper regulation would secure efficient operation,"

UNITED STATES.

Mayor and Aldermen of the City of Knoxville v. Knoxville Water Co. (212 IT. S., 1).

The United States Supreme Court, recognizing the monopolistic character of the
pnblic utility, said:

"Regulation of public-service corporations which perform their duties under con-
ditions of necessary monopoly will occur with greater and greater frequency as time
goes on."

Willcox V. ConsoUdated Gas Co. (212 U. S. 19, 1909).

Peckham, J., at page49, says:

"In an investment in a gas company, such as complainant's, the risk is reduced
almost to a minimum. It is a corporation which, in fact, as the court below remarks,

monopolizes the gas service of the largest city in America, and is secure against com-
petition under the circumstances in which it is placed, because it is a proposition

almost unthinkable that the city of New York would, for purposes Of making competi-

tion, permit the streets of the city fo be again torn up in order to allow the mains of

another company to be laid all through them to supply gas which the present company
can adequately supply."
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Legislation Illustrating Recognition op the Pbinciple op Regulated
Monopoly as a Method op Control for Public Service Corporations.

POWER TO purchase STOCK.

The following States have laws which empower their commissions to permit one

utility to purchase the stock of another:

Arizona. Laws, 1912, chapter 90, section 51b.

California. The public utilities act of 1912, section 51b.

Colorado. Laws, 1913, chapter 127, section 36b (in referendum).

District of Columbia. Public acts, No. 435, approved March 4, 1913, section 8,

paragraph 54, but see section 11, which apparently requires express congressional

authority also.

Illinois. The public utilities commission law of 1913, section 27e.

Indiana. The Shively-Spencer utility act of 1913, section 95.

Kansas. Laws, 1911, chapter 238, section 27.

Maine. The public utilities commission act of 1913, section 38 (in referendum).

Maryland. The public service commission law of 1910, section 35.

Missouri. Public service commission law of 1913, section 74-2.

New Hampshire. Laws, 1911, chapter 164, section 13c.

New Jersey. Laws, -1911, chapter 195, section 19.

New York. Laws, 1907, chapter 429, sections 54, 70, and 100.

Ohio, The general code, section 614-60.

Pennsylvania. The public service company law of 1913, Article III, section 6c.

As a rule the laws cited above require that before any public utility can purchase

the stock of another it shaU secure the permission of the commission, or the same
idea is expressed in reverse fashion by providing that no utility shall purchase the

stock of another without previous permission from the commission. Frequently these

laws make express provision for the consolidation of utilities competing in the same
city,

power to purchase property and pranchises.

The following States have laws which empower their commissions to permit one
utility to purchase the property and franchises of another:

Arizona.—Laws 1912, chapter 90, section 51a.

California.—The public utilities act of 1912, section 51a.

Colorado.—Laws 1913, chapter 127, section 36a. (In referendum.)
District of Columbia.—Public acta. No. 435; approved March 4, 1913, section 8,

para^aph 54.

Illinois.—The public utilities commission law of 1913, sections 95 and 95i.
Indiana.—^The Shively-Spencer Utility Act of 1913, section 95.

Kansas]—Laws 1911, chapter 238, section 36.

Maine.—The public utilities commission act of 1913, section 38. (In referendum.)
Maryland.—The public service commission law of 1910, section 35.

Massachusetts.—Revised laws, chapter 121, section 22; acts 1908, chapter 529, sec-

tions 2, 4, and 5.

Missouri.—Public service commission law of 1913, section 74-1.

New Hampshire.—Laws 1911, chapter 164, section 13b.

New Jersey.—Laws 1911, chapter 195, section 18h.

New York.—Laws 1907, chapter 429, sections 54 and 70.

Ohio.—The general code, section 614-60.

Pennsylvania.—The public service company law of 1913, article 3, section 3c.

Wisconsin.—Laws 1911, chapter 593.

As a- rule, the laws cited above, require that before any public utility can purchase
the property or franchises of another, it shall secure the permission of the commission,
or the same idea is expressed in reverse fashion by providing that no utility shall

purchase the property or franchises of another without previous permission from the
commission. Frequently these laws make express provision for the consolidation of

utilities competing in the same city.
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«3d congress,
2d Session. } H.R. 15657.

IN THE HOUSE OF REPRESENTATIVES.

April 14, 1914.

Mr. Clatton introduced the following bill; which was referred to the Committee on

the Judiciary and ordered to be printed.

A BILL
To supplement existing laws against unlawful restraints and monopolies, and for

other purposes.

1 Be it enacted hy the Senate and House of Representa-

2 tives of (he United States of America in Congress assemiled,

3 That "antitrust laws," as used herein, includes the Act

4 entitled "An Act to protect trade and commerce against

5 unlawful restraints and monopolies," approved Jidy second,

6 eighteen hundred and ninety; section seventy-three to

7 seventy-seven, inclusive, of ah Act entitled. "An Act to

8 reduce taxation, to provide revenue for the Government, and

9 for other purposes," of August twenty-seventh, eighteen hun-

10 dred and ninety-four; an Act entitled "An Act to amend

(1)
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1 sections seventy-three and seventy-six of the Act of August

2 twenty-seventh, eighteen hundred and ninety-four, entitled

3 "An Act to reduce taxation, to provide revenue for the

4 Government, and for other purposes," approved February

5 twelfth, nineteen hundred and thirteen; and also this Act.

6 "Commerce," as used herein, means trade or com-

7 merce among the several States and with foreign nations,

8 or between the District of Columbia or any Territory of the

9 United States and any State, Temtory, or foreign nation,

10 or within the District of Columbia or any Territory of the

11 United States.

12 Sbo. 2. That any person engaged in commerce who shall

13 discriminate in price between different purchasers of com-

14 modities in the same or different sections or communities,

15 with the pmpose or intent to thereby injure or destroy the

16 business of a competitor, either of such purchaser or the

17 seller, shall be deemed guilty of a misdemeanor, and upon

18 conviction thereof, shall be punished by a fine not exceeding

19 $5,000, or imprisonment not exceeding one year, or both,

20 in the discretion of the court. Corporations shall be deemed

21 persons within the meaning of this section, and when ai^

22 corporation shall be guUty of a violation of this section, the

23 offense shall be deemed to be also that of the individual

24 directors or other officers or employees of such corporation

25 ordering or doing the prohibited act, and upon conviction

(2)
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1 they shall be punished as provided in this section; Provided,

2 That nothing herein contained shall prevent discrimination

3 in price between purchasers of commodities on account of

4 dififerences in the grade, quahty, or quantity of the com-

5 modity sold, or that makes only due allowance for difference

6 in the cost of transportation: Avd provided further, That

7 nothing herein contained shall prevent persons engaged in

8 selling goods, wares, or merchandise in commerce from

9 selecting their own customers. It shaU be unlawful for the

10 owner or operator of any mine engaged in selhng its product

11 in conmierce to refuse arbitrarily to sell the same to a

12 responsible person, firm, or corporation who appUes to

13 purchase.

14 Sec. 3. That any person engaged in commerce, who

15 shall lease or make a sale of goods, wares, merchandise, ma-

16 chinery, supphes, or other commodities, or fix a price charged

17 therefor, or discount from, or rebate upon such price, on the

18 condition or understanding that the lessee or piirchaser

19 thereof shall not use or deal in the goods, wares, merchan-

20 di^e, machinery, supphes, or other commodities, of a com-

21 petitor or competitors of the lessor or seller, shall be deemed

22 guilty of a misdemeanor, and upon conviction thereof shall

23 be punished by a fine not exceeding $5,000, or by imprison-

24 ment not exceeding one year, or both, in the discretion of

25 the court. Corporations shall be deemed persons within

(3)
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1 the meaning of this section, and when any corporation shall

2 be gtiilty of a Yiolation of this section, the offense shall be

3 deemed to be also that of the individual directois or other

4 officers or employees of such corporation ordering or doing

5 the prohibited acts, and upon conviction they shall be pun-

6 ished as provided in this section.

7 Sec. 4. That any person, copartnership, association, or

8 corporation, which shall be injin-ed in his or its biKiness or

9 partnership by any person, copartnership, assodation, or

10 corporation, by reason of anything forbidden by section two

11 or section three of; this Act, may sue therefor in any district

12 court of the United States in the district in which the de-

13 fendant resides or is found, without respect to the amount in

14 controversy, and shall recover threefold the damages by him

15 or it sustained, and the cost of suit, including a reasonable

16 attorney's fee.

17 Sec. 5. TTiat whenever in any suit or proceeding in

18 equity, brought by or on behalf of the United States under

19 «ny of the antitrust laws, there shall have been rendered a

20 final judgment or decree to the effect that a defraidant has

21 or has not entered into a contract, combination in the form

22 of trust or otherwise, or conspiracy, in restraint of trade or

23 commerce, or has or has not monopolized, or attempted to

24 monopolize, or combined with any person or persons to

25 monopolize, any part of commerce, in violation of any of

(4)
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1 the antitrust laws, said judgment or decree shall to the full

2 extent to which such judgment or decree would constitute

3 in any other proceeding an estoppel as between the Govern-

4 ment and such defendant, constitute in favor of or sgjain^t

5 such defendant, conclusive evidence of the same facts, and

6 be conclusive as to the same issues of law iji f^vor of or

7 against any other party in any action or proceeding brought

8 under or involving the provisions of any of the antitrust

9 laws. Whenever any suit or proceeding in equity is brought

10 by or on behalf of the United States, under any of the anti-

11 trust laws, the statute of limitations in respect of each and

12 evOTy private right of action, arising under such antitrust

13 laws, and based, in whole or in part, on any matter com-

14 plained of in said suit or proceeding in equity, shall be sus-

15 pended during the pendency of such suit or proceeding in-

16 equity.

17 Sec. 6. That nothing contained in the antitrust laws

18 shall be construed to forbid the existence and operation of

19 fraternal, labor, consumers, agricultural or horticultural or-

20 ganizations, orders or associations operating undpr the lodge

21 system, instituted for the purposes of mutual help, and not

22 havic^ capital stock or conducted for profit, or to forbid or

23 restrain individual members of such orders or associations

24 from carrying out the legitimate objects of such associations.

25 Sec. 7. That no corporation enga.ged in commerce

26 shall acquire, directly on indirectly, the whole, or any part, of

(5)
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1 the stock or other share capital of another corporation en-
i

2 gaged also in commerce, where the effect of such acquisition

3 is to eliminate or lessen competition between the corporation

4 whose stock is so acquired and the corporation making the

5 acquisition, or to create a monopoly of any line of trade in

6 any section or community.

7 No corporation shall acquire, directly or indirectly, the

8 whole or any part of the stock or other share capital of two

9 or more corporations engaged in commerce where the effect

10 of such acquisition, or the use of such stock by the voting or

11 granting of proxies or otherwise, is to eliminate or lessen

12 competition between such corporations, or any of them,

13 whose stock or other share capital is so acquired, or to create

14 a monopoly of any line of trade in any section or commTmity,

15 This section shall not apply to corporations purchasing

16 such stock solely for investment, and not usiag the same by

17 voting or otherwise to bring about, or in attempting to bring

18 about, the lessening of competition. Nor shall anything

19 contained in this section prevent a corporation engaged in

20 commerce from causing the formation of subsidiary corpora-

21 tions for the actual carrying on of their immediate lawful

22 business, or the natural and legitimate branches thereof, or

23 from owning and holding all, or a part of, the stock of such

24 subsidiary corporations, when the effect of such formation

25 is not to eliminate or lessen competition.

(6)
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1 Nothing contained in this section shall be held to affect

2 or impair any right heretofore legally acquired: Provided,

3 That nothing in this paragraph shall make legal stockholding

4 relations between corporations when, and under such circum-

5 stances that, such relations constitute Tiolations of the anti-

6 trust laws.

7 Nor shall anything herein contained be construed to

8 prohibit any railroad corporation from aiding in the construc-

S tion of branch or short Kne railroads so located as to become

10 feeders to the main line of the company so aiding in such

11 construction or from acquiring or owning all or any part of

12 the stock of such branch line, nor to prevent any railroad cor-

13 poration from acquiring and owning all or any part of the

14 stock of a branch or short line railroad constructed by an

15 independent company where there is no substantial oompeti-

16 tion between the company owning the branch line so con-

17 structed and the company owning the main line acquiring

18 the property or an interest therein, nor to prevent any rail-

19 road company from extending any of its lines.

20 A violation of this section shaU be deemed a misde-

21 meanor, and shall be punishable by a fine not exceeding

22 $5,000, or by imprisonment, not exceeding one year, or

23 both, in the discretion of the cowcjb, and any violation by

24 a corporation shall be deemed to be also the offense of its

25 individual officers or directors, ordering, doing, or partici-

(7)
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1 pating in, the prohibited act, and upon conviction, they shall

2 be punished as herein provided.

3 Seo. 8. That from and after two years from the date of

4 the approval of this Act, no person who is engaged as an

5 individual, or who is a member of a partnership, or is a di-

6 rector or other officer of a corporation that is engaged in the

7 business, in whole or in pieurt, of producing or selling equip-

8 ment, materials, or suppHes to, or in the construction or main-

9 tenance of, railroads, or other common carriers engaged in

10 commerce, shall act as a director or other officer or employee

11 of any common carrier engaged in commerce, to which he,

12 or such partnership or corporation, sells or leases, directly br

13 indirectly, equipment, materials, or suppUes, or for which

14 he, or such partnership or corporation, directly or indirectly,

15 engages in the work of construction or maintenance; and,

16 after the expiration of said period, no person who is engaged

17 as an individual, or who is a member of a partnership, or is

18 a director or other officer of a corporation which is engaged

19 in the conduct of'a bank or trust company, shall act as a

20 director, or other officer or employee, of any such common

21 carrier, for which he, or such partnership, or bank, or trust

22 company, acts, either separately or in cormection with

23 others, as agerit in the disposal of, or is interested in the

24 imderwriting of, or from which he or such partnership, or

25 bank, or trust company, purchases, either separately, or in

(8)
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1 connection with others, issues or parts of issues of securities

2 of such common carrier.

3 That from and after two years from the date of the

4 approval of this Act no person shall at the same time be a

5 director or other officer or employee of more than one bank,

6 banking association, or trust company organized and operat-

7 ing under the laws of the United States, either of which

8 has deposits, capital, surplus, and undivided profits aggre-

9 gating more than $2,500,000; and no private bainker, or

10 person who is a director in any bank or trust company^

11 organized and operating under the laws of a State, having

12 deposits, capital, surplus, and undivided profits aggregating

13 more than $2,500,000, shall be eUigible to be a director in

14 any bank or banking association organized and operating

15 under the laws of the United States.

16 No bank, banking, association, or trust company organ-

17 ized and doing business under the laws of the.United States

18 in any city or town or more than one hundred thousand

19 inhabitants shall have as a director or other officer or em-

20 ployee any private banker or any director or other officer

21 or employee of any other: bank, banking association, or

22 trust company located in the same place.

23 That from and after two years from the date of the

24 approval of this Act no person at the same time shall be a

(9)
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1 director in any two or more corporations engaged in whole

2 or in part in commerce, other than common carriers, subject

3 to the Act to regulate commerce, approved February fourth,

4 eighteen hundred and eighty-seven, if such corporations are,

6 or shall have been theretofore, by virtue of their business and

6 location of operation, competitors, so that an elimination of

7 competition by agreement between them would constitute a

8 violation of any of the provisions of any of the antitrust laws.

9 That any person who shall violate any of the provisions

10 of this section shall be guilty of a misdemeanor, and shall be

11 punished by a fine of $100 a day for each day of the con-

12 tinuance of such violation, or by imprisonment for such

13 period as the court may designate, not exceeding one year, or

14 by both, in the discretion of the court.

15 Seo. 9. That any suit, action or proceeding undOT the

16 antitrust laws, against a corporation, may be brought not

17 only in the judicial district whereof it is an inhabitant, but

18 also in any district wherein it may be found.

19 Seo. 10. That subpoenas for witnesses who are required

20 to attend a court of the United States ia any judicial district

21 in any case, civil or criminal, arising under the Federal anti-

22 trust laws, may run into any other district.

23 Seo. 11. That whenever a corporation shall be guilty of

24 the violation of any of the provisions of the antitrust laws,

25 the offense shall be deemed to be also that of the individual

(10)
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1 directors, ofl&cers, and agents of such corporation authorizing,

2 ordering, or doing any of such prohibited acts, and upon con-

3 viction thereof they shall be deemed guilty of a misdemeanor,

4 and punished by a fine not exceeding $5,000, or imprison-

5 ment not exceeding one year, or by both said punishments in

6 the discretion of the court.

7 Sec. 12. That the several district courts of the United

8 States are hereby invested with jurisdiction to prevent and

9 restrain violations of this Act; and it shall be the duty of the

10 several district attorneys of the United States, in their respec-

11 tive districts, under the direction of the Attorney General,

12 to institute proceedings in equity to prevent and restrain

13 such violations. Such proceedings may be by way of peti-

14 • tion, setting forth the case and praying that such violation

15 shall be enjoined or otherwise prohibited. When the parties

16 complained of shall have been duly notified of such peti-

17 tion, the court shall proceed, as soon as may be, to the hear-

18 ing and determination of the case; and pending such peti-

19 tion, and before final decree, the court may at any time make

20 such temporary restraining order or prohibition as shall be

21 deemed just in the premises. Whenever it shall appear to

22 the court before which any such proceeding may be pending

23 that the ends of justice require that other parties should be

24 brought before the court, the court may cause them to be

25 summoned, whether they reside in the district in which the

(11)
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1 court is held or not, and subpoenas to that end may be served

2 in any district by the marshal thereof.

3 Sec. 13. That any person, firm, corporation, or asso-

4 ciation shall be entitled to sue for and have injunctive re-

ft lief, in any court of the United States having jurisdiction

6 over the parties, against threatened loss or damgae by a

7 violation of the antitrust laws, when and under the same

8 conditions and principles as injunctive relief against threat-

9i ened conduct that will cause loss or damage is granted by

10 courts of equity, under the rules governing such proceedings,

11 and upon the execution of proper bond against damages for

12 an injunction improvidently granted and a showing that the

13 dknger of irreparable loss or damage is immediate;, a pre-

14 Ixminary injunction may issue: Provided, That nothing

16 herein contained shall be construed to entitle any person,

le firm, corporation, or association, except the United States,

17 to bring suit in equity for injunctive relief against any

18 common carrier, subject to the provisions of the Act to regu-

19 late commerce, approved February fourth, eighteen hun^

20 dred and eighty-seven, in respect of any matter subject to

21 the regulation, supervision, or other jurisdiction of the In-

22 terstate Commerce Commission.

23 Sbo. 14. That no injunction, whether interlocutory or

24 permanent, in oases other than those described in section

26 two hundred and six:ty-six of an Act entitled ' 'An Act to

(12)^
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1 codify, revise, and amend the laws relating to the judieiary,"

2 approved March third, nineteen hundred and eleven, shall be

3 issued without previous notice and an opportunity to be

4 heard on behalf of the parties tb be enjoined, which notice,

5 together with a copy of the bill of compldnt or other plead-

6 ing upon which the application for such injunction wUl be

7 based, shall be served upon the parties sought to be enjoined

8 a reasonable time in advance of such apphcation. But if

9 it shall appear to the satisfaction of the court or judge thfet

10 immediate and irreparable injury is likely to en*

11 sue to property or a property right right of the com^^

12 pladnant, and that the giving of notice of the appli-

13 cation or the delay incident thereto would probably

14 permit the doing of the act sought to be' restrained before

15 notice could be served or hearing had thereon, the court or

16 judge may, in his discretion, issue a temporary restraining

17 order without notice. Every such order shall be endorsed

18 mth the date and hour of issuance, shall be forthwith entered

19 of record, shall define the injury and state why it is irrepett-

20 able and why the order was granted without notice, and

21 shall by its terms expire withia such time after entry, not to-

22 eSiceed ten days, as the court or judge may fix, unless within

23 the time so fixed the order is extended or renewed for a like

24 period^ after notice to those previously served, if any, and

25 for good cause shown, and the reasons for such extension

(13)



1862 TETJST LEGISLATION.

1 shall be entered of record, and section two hundred and

2 sixty-three of the Act entitled ' 'An Act to codify, revise, and

3 amend the laws relating to the judiciary," approved March

4 third, nineteen hundred and eleven, is hereby repealed.

5 Sec. 15. That no restraining order or interlocutory

6 order of injunction shall issue, except upon the giving of

7 security by the applicant in sUch sum as the court or judge

8 may deem proper, conditioned upon the payment of such

9 costs and damages as may be incurred or suffered by any

10 party who may be found to have been wrongfully enjoined

11 or restrained thereby.

12 Sec. 16. That every order of injunction or restraining

13 order shall set forth the reasons for the issuance of the same,

14 shall be specific in terms, and shall describe in reasonable

15 detail, and not by reference to the bill of complaint or other

16 document, the act or acts sought to be restrained; and shall

17 be binding only upon the parties to the suit, their agents,

18 servants, employees, and attorneys, or those in active concert

19 with them, and who shall, by personal service or other-

20 wise, have received actual notice of the same.

»21 Sec. 17. That no restraining order or injunction shall

22 be granted by any court of the United States, or a judge or

23 the judges thereof, in any case between an employer and em-

24 ployees, or between employers and employees, or between

25 employees, or between persons employed and persons seek-

(14)
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1 ing employment, inTolving, or growing out of, a dispute

2 concerning terms or conditions of employment, unless neces-

3 sary to prevent irreparable injury to property, or to a prop-

4 erty right, of the party making the application, for which

5 inJTiry there is no adequate remedy at law, and such property

6 or property right must be described with particularity in

7 the application, which must be ia writing and sworn to

8 by the applicant or by his agent or attorney.

9 And no such restraining order or injunction shall prohibit

10 any person or persons from terminating any relation of

11 employment, or from ceasing to perform any work or labor,

12 or from recommending, advising, or persuading others by

13 peaceful means so to do ; or from attending at or near a house

14 or place where any person resides or works, or carries on

16 business, or happens to be for the purpose of peacefully

16 obtaining or communicating information, or of peacefully

17 persuading any person to work or to abstain from working;

18 or from ceasing to patronize or to employ any party to such

19 dispute; or from recommending, advising, or persuading

20 others by peaceful means so to do ; or from paying or giving

21 to, or withholding from, any person engaged in such dispute,^

22 any strike benefits or other moneys or things of value; or

23 from peaceably assembling at any place in a lawful manner,

24 and for lawful piu:poses; or from doing any act or thing

(16)
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1 which might lawfully be done in the absence of such dispute

2 by any party thereto.

3 Sec. 18. That any person who shall willfuUy disobey

4 any lawful writ, process, order, rule, decree, or command of

5 any district court of the United States by doing any act or

6 tiling therein, or thereby forbidden to be done by him, if the

7 act or thing so done by him be of such character as to con-

8 stitute also a criminal offense under any statute of the United

9 States, or at common law, shall be proceeded against for his

10 said contempt as hereinafter provided.

U Sec. 19. That whenever it shall be made to appear to

12 any district court or judge thereof, or to any judge therem

13 sitting, by the return of a proper officer on lawful process,

14 or upon the affidavit of some credible person, or by informs-

15 tion filed by any district attorney, that there is reasonal^e

16 ground to believe that any person has been guilty of sueh

17 contempt, the court or judge thereof, or any judge therein

18 sitting, may issue a rule requii'ing the said person so charged

19 to diow cause upon a day certain why he should not be

20 punished therefor, which rule, together with a copy of the

21 affidavit or information, shaE be served upon the person

22 charged with sufficient promptness to enable him to prepare

23 for and make return to the order at the time fixed thCTein.

24 If upon or by such return, in the judgment of the court, the

25 alleged contempt be not sufficiently purged, a trial shall be

"(16)
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1 directed at a time and place fixed by the court: Prowled,

2 however, That if the accused, being a natural person, fail or

3 refuse to make return to the rule to show cause, an attach-

4 ment may issue against his person to. compel an answer,

5 and in case of his continued failure or refusal, or if, for any

6 reason, it be impracticable to dispose of the matter on the

7 return day, he may be required to give reasonable bail for

i8 his attendance at the trial and his submission to the final

9 judgment of the court. Where the accused person is a body

10 corporate, an attachment for- the sequestration of its property

11 may be issued upon like refusal or failure to answer.

12 In all cases within the purview of this Act such trial

13 may be by the court, or, upon demand of the accused, by.

a

14 jury; in which latter event the court may impanel a jury

15 from the jurors then in attendance, or the court or the judge

16 thereof in chambers may cause a sTilficient number of jurors

17 to be selected and summoned, as provided by law, to attend

18 at the time and place of trial, at which time a jury shall be

19 selected and impjaneled as upon a trial for misdemeanor;

20 and such trial shall conform, as near as may he, to the

21 practice in criminal cases prosecuted by indictment or upon

22 information.

23 If the accused be found guilty, judgment shall be entered

24 accordingly, prescribing the punishment, either by fine or

(17)
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1 imprisonment, or both, in the discretion of the court. Such

2 fine shall be paid to the United States or to the complain-

3 ant or other party injured by the act constituting the con-

4 tempt, -or may, where more than one is so damaged, be

5 divided or apportioned among them as the court may direct;

but in no case shall the fine to be paid to the United States

7 exceed, in case the accused is a natural person, the sum of

8 $1,000, nor shall such imprisonment exceed the term of six

9 months.

10 Sec. 20. That the evidence taken upon the trial of any

11 person so accused may be preserved by biU of exceptions, and

12 any judgment of conviction may be reviewed upon writ of

13 error in all respects as now provided by law in criminal cases,

14 and may be affirmed, reversed, or modified as justice may re-

15 quire. Upon the granting of such writ of error, execution

16 of judgment shall be stayed, and the accused, if thereby sen-

17 tenced to imprisonment, shall be admitted to bail ia such

18 reasonable sum as may be required by the court, or by any

19 justice, or any judge, of any district court of the United

20 States.

21 Seo. 21. That nothing hereia contained shall be con-

22 strued to relate to contempts committed in the presence of

23 the court, or so near thereto as to obstruct the administra-

24 tion of justice, nor to contempts committed in disobedience

25 of any lawful writ, process, order, rule, decree, or command

(18)
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1 entered in any suit or action brought or prosecuted m the

2 name of, or on behalf of, the United States, but the same,

3 and all other cases of contempt not specifically embraced

4 within section eighteen of this Act, may be punished in con-

6 formity to the usages at law and in equity now prevailing.

6 Sec. 22. That no proceeding for contempt shall be in-

7 stituted against any person unless begun within one year

8 from the date of the act complained of; nor shall any such

9 proceeding be a bar to any criminal prosecution for the same

10 act or acts; but nothing herein contained shall affect any

11 proceedings in contempt pending at the time of the pass-

12 age -of this Act.
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[SECOND COMMITTEE PRINT.]

63d congress, 1 XDT T5
2d Session. / Xx. X\i*

IN THE HOUSE OF REPRESENTATIVES.

Apeh, 22, 1914.

Mr. CiAYTON introduced the following bill; which was referred to- the Com-
n^ittee oij the Judiciary and ordered to be printed.

A BILL
To supplement existing laws against unlawful restraints andj mpnopolj^^i.andi

for other purposes.

1 Be it enacted' hy the Senate and House of Represenia-

2 tives of the United States of America in Congress assembled,

3 That "antitrust laws," as used herein, includes the Act

4 entitled "An Act to protect trade and commerce against

5 unlawful restraint and monopolies," approved July second,

6 eighteen hundred and ninety; sections seventy-three to

7 seventy-seven, inclusive, of an Act entitled "An Act to

8 reduce taxation, to provide revenue for the Government^

9 and for other purposes," of August twenty-seventh, eighteen

10 hundred and ninety-four; an Act entitled "An Act to amend

(1)



1870 TBUST LEGISLATION.

1 sections seventy-three and seventy-six of the Act of August

2 twenty-seventh, eighteen himdred and ninety-four, entitled

3 "An Act to reduce taxation, to provide revenue for the Gov-

4 emment, and for other purposes," approved February

5 twelfth, nineteen hundred and thirteen; and also, this Act.

6 "Commerce," as used herein, means trade or commerce

7 among the several States and with foreign nations, or be-

8 tween the District of Columbia or any Territory of the

9 United States and any State, Territory, or foreign nation,

10 or between any insular or other possessions of the United

11 States, or between any such possession and any State or

12 Territory of the United States or the District of Columbia or

13 with a foreign nation, or within the District of Colimibia or

14 any Territory or any insular or other possession of the

15 United States.

16 That the word "person" or "persons" wherever used

17 in this Act shall be deemed to include corporations and

1

8

associations existing under or authorized by the laws of either

19 the United States, the laws of any of the Territories, the

20 laws of any State, or the laws of any foreign country.

21 Sec. 2. That any person engaged in commerce who

22 shall discriminate in price between dififerent purchasers of

23 commodities in the same or different sections or commtmi-

24 ties, with the pttrpose or intent to thereby injure or destroy

25 the business of a competitor, either of such purchaser or the

(2)
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1 seller, shall be deemed guilty of a misdemeanor, and upon

2 conviction thereof shall be pxmished by a fine not exceed-

3 ing $5,000 or imprisonment not exceeding one year, or

4 both: Provided, That nothing herein contained shall pre-

5 vent discrimination in price between purchasers of com-

6 modities on account of diflFerences in the grade, quahty, or

7 quantity of the commodity sold, or that makes only due

8 allowance for diflference in the cost of transporattion: And

9 provided further, That nothing herein contained shall pre-

10 vent persons engaged in selling goods, wares, or merchan-

11 dise in commerce from selecting their ovm customers, except

12 as provided in section four of this Act.

13 Sec. 3. That it shall be unlawful for the owner or

14 operator of any mine engaged in selling its product in com-

15 merce to refuse arbitrarily to sell the same to a responsible

16 person, firm, or corporation who appUes to pm-chase, and

17 any persons violating this section shall be deemed guilty of

18 a misdemeanor and shall be punished as provided in the

19 preceding section.

20 Sec. 4. That any person engaged in commerce who

21 shall lease or make a sale of goods, wares, merchandise, "

22 machinery, suppUes, or other commodities, or fix a price

23 charged therefor, or discount from, or rebate upon such

24 price, on the condition or understanding that the lessee or

25 purchaser thereof shaU not use or deal in the goods, wares,

(3)
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1 merchandise, machinery, supplies, or other commodities,

2 of a Competitor or cotapetit6rs of the lessor or seller, shall

3 be deemed guilty of a misdemeanor, and upon conviction

4 thereof shall be punished by a fine not exceeding $5,000

5 or by imprisonment not exceeding one year, or both, in the

6 discretion of the court.

7 Seo. 5. That any person who shaiU be injured in his

8 bUsihess or property by reason of anything forbidden in

9 the preceding sections of this Act, may sue therefor in any

10 district court of the United States in the district in which

11 the defendant resides or is found, without respect to the

12 amount in controversy, and shall recover threefold the data-

13 ages byhim or it sustained, and the cost of suit, including

14 a reasonable attorney's fee.

15 Sec. 6. That whenever in any suit or proceeding in

16 equity herieafter brought by or on behalf of the UnitiBd

17 States under 'any of the antitrust laws there shall have

18 been rendered a final judglnentor decree to the effect that

19 a defendant has or has not entered into a contract, combina-

20 tion in the fttrm of trust or otherwise, or conspiracy, in re^

21 striaint of trade or cOttimerce, or has or has nor monopohzed,

22 or attelilpted to monopolize, or combined with aSfiy person

23 or persons 'to monopoMze, any paa-t of commerce, in viola-

24 >tion of any' of the antitrust laws, said judgment or decrefe

25 shall, to the full extent to TFhich such judgment! or 'decree

(4)



1 would cctostituts in any otter J)r6Cee(iiQg an estoppel' as

2 between the Go'verninent and feuch defendant, constitute

3 in favor of or against such defendant, ' conclusive evidetice

'4 of ^he same facts, and be conclusive as to the same' issties

5 of law in favor of or against any other party in any action or

6 proceedliig brought! under or involving the fJrovisions ' of

7 any of the antitrust laws. Whenever any suit or proceed-

'8 iiig in equity is Hereafter brought by or on behalf !«f the

9 United Staties, under any of the antitrust laws, the Statute

10 of limitations in iesp66t of each and every private Bjghtl of

11 'action, arising under such antitriist laA*Bj' and <baSed, ^^in

•12 whole or -in part, on any m^atterbOinplainrid of in said ^ifit

13 Or; proceeding in equity, shall be silspended Mitiffiig the

14 pendency of'&uch suit Or prOcoedkig in equity.

15 Sec. 7. That nothicfg iBOfltaittOd in 'the iantitriist laS*s

16 shall be construed to forbid-the exi^tenice and op'erationi6f

17 fraternal, labor, OOOsumerg, agriculfcral, or horticulti;i'fel

18 organizations, orders, or associations, 'Operatiog under ffie

19 lodge system, instituted fOr the^^urposes of mutual> h^p,

20 ' and not having' osEpital «took) or conductedi ifor pitofit,
:
or 'tO

21 forbid or restrain! 'individ!UialimOmbers^ofisudh'>oi!d®rs 'Sr

'22 ''associations f^oki eai-rying < out -'the itegitirbate' objects -Sf

23 such associations.

24 Nor shall '«j?ything ^4!i'9riein leoikifcained' be constiued ^tb

25 forbid >assoeiati«mS>of!t)naffiej;opra?alaikgi(abcoTin*itagy or^otBSr

m
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1 officers of common carriers for the purpose of conference^

2 and agreement among themselves as to any matter which

3 is subject to the regulating or 'supervisory jurisdiction of

4 the Interstate Commerce Commission; but any agreement

5 in the premises shall likewise continue to be subject to the

6 regulating or supervisory jurisdiction of the commission.

7 Sec. 8. That no corporation engaged in commerce

8 shall acquire, directly or indirectly, the whole or any part of

9 the stock or other share capital of another corporation en-

10 gaged also in commerce, where the eJBEect of such acquisition

11 is to eliminate or substantially lessen competition between

12 the corporation whose stock is so acquired and the corpora-

is tion making the acquisition, or to create a monopoly of any

14 line of trade in any section or community.

15 No corporation shall acquire, directly or indirectly, the

16 whole or any part of the stock or other share capital of two

17 or more corporations engaged in commerce where the effect

18 of such acquisition, or the use of such stock by the voting

19 or granting of proxies or otherwise, is to eliminate or sub-

20 stantiaUy lessen competition between such corporations, or

21 any of them, whose stock or other share capital is so acquired,

22 or to create a monopoly of any line of trade in any section

23 or community.

24 This section shall not apply to corporations purchasing

25 such stock solely for investment and not using the same by

(6)
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1 voting or otherwise to bring about, or in attempting to bring

2 about, the substantial lessening of competition. Nor stall

3 anything contained in this section prevent a corporation

4 engaged in commerce from causing th« formation of sub-

5 sidiary corporations for the actual carrying on of their im-

6 mediate lawful business, or the natural and legitimate

7 branches or extensions thereof, or from owning and holding

8 all or a part of the stock of such subsidiary corporations,

9 when the effect of such formation is not to eliminate or lessen

10 competition.

11 Nothing contained in this section shall be held to affect

12 or impair any right heretofore legally acquired: Provided,

13 That nothing in this paragraph shall make legal stock-

14 holding relations between corporations when and under such

15 circumstances that such relations constitute violations of the

16 antitrust laws.

17 Nor shall anything herein contained be construed to

18 prohibit any railroad corporation from aiding in the con-

19 struction of branch or short line railroads so located as to

20 become feeders to the main line of the company so aiding in

21 such construction or from acquiring or owning all or any part

22 of the stock of such branch line, nor to prevent any railroad

23 corporation from acquiring and owning all or any part of the

24 stock of a branch or short line railroad constructed by an

25 independent company where there is no substantial com-

(7)
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1 petition between the company owning the branch line 'so

2 constructed and the company owning th e main line acquiring

3 the property or an iatepest therein, nor to prevent any rail-

4 road company from extending any of its lines through the

5 medium of the acquisition of stock or otherwise of any other

6 railroad company where there is no substantial competition

7 between the company extending its lines and the compdiiy

8 whose stock, property, or an interest therein is so acquired.

9 A violation of this section shall be deemed a niis-

10 demeanor, and shall be punishable by a fine not exceeding

11 <$5,000 or by imprisonment not exceeding one year, or both,

12 in the discretion of the court.

13 Sec. 9. That from and after two years from the date of

14 the 'approval of this Act no person who is engaged as -an

15 individual, or who isa member of a partnership, or is a

16 director or other officer of a corporation that is engaged 'in

17 the business, in whole or in part, of producing or seUteg

IS equipment, materials, or supplies to, or in the construction or

W maintenance of raUrofids or other common carriers engaged

20 in commerce, shall act as a director or other officer or

21 employee of any other corporation or common carrier en-

!22 gaged in commerce to which he, or such partnership or cor-

23 portation, sells or leases, directly or indirectly, equipment,

'24 m&terials, or supplies, or for which he or such; partfierahip»0r

25 corporation, directly -or indirectly, engages in the =work of
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1 construction or maintenance ; and after the expiration of said

2 period no person who is en^aiged as an individual or 'who is

;{ a member of a partnership or is a director or other officer of

4 a corporation which is engaged in the conduct of a bank or

5 trust company shall act as a director or other officer or ern-

'6 ployee of any such common carrier for which he or such

7 partnership or bank or ti'ust company adts, either sepatatfely

8 or in connection with others, as agent for or ilnderWriter of the

9 sale or disposal by such common carrier of issues 6r parts'of

10 ' issues of its securities, or from which he or such partnership

11 or bank or trust company purchases, either sepa;rately or in

12 connection with others, issues or parts'of-issues^ of securities-'6f

13 such common carrier.

14 -That from and after two yteftrs from the date of the

15 approval of -this Act ^no person shall at the same time be ^a

16 director or other officer or employee of more than one bank,

17 banking as>30ciatidn, or trust company organized and operiat-

1'8 inig under the laws of the United States either of which h^as

19 deposits, capital, surplus, and undivided profits aggregating

•20 more 'than $2,500;000; and no private bankfer, Or person,

21 who lis a directoriin any bank or trust company, organi^^d

22 and operating under the laws of a Staite, having deposit,

2.3 capital, surplus, and undivided proflts aggregatingmo^e th^

^4 3iS2,500, 000,' -shall be eligible to 'be- a direiBtor in any'bankf^i-

m
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1 banking association organized and operating under the laws

2 of the United States: Provided, That nothing in this section

3 shall apply to mutual savings banks not having a capital

4 stock represented by shares.

5 No bank, banking association, or trust company organ-

6 ized and doing business under the laws of the United States

7 in apy city or town of more than one hundred thousand

8 inhabitants shall have as a director or other officer or em-

9 ployee any private banker or any director or other officer or

10 employee of any other bank, banking association, or trust

11 company located in the same place.

12 That from and after two years from the date of the

13 approval of this Act no person at the same time shall be a

14 director in any two or more corporations, either of which has

15 capital stock, surplus, and undivided profits aggregating

16 more than $1,000,000, engaged in whole or in pa^t in

17 commerce, other than common carriers subject to the Act

18 to regulate commerce, approved February fourth, eighteen

19 hundred and eighty-seven, if such corporations are or shall

20 have been theretofore by virtue of their business and location

21 of operation competitors, so that an elimination of competi-

22 tion by agreement between them would constitute a violation

23 of any of the provisions of any of the antitrust laws.

24 That any person who shall violate any of the provisions

25 of this section shall be guilty of a misdemeanor and shall be

(10)
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1 punished by a fine of $100 a day for each day of the con-

2 tinuance of such violation, or by imprisonment for such

3 period as the court may designate, not exceeding one year,

4 or by both, ia the discretion of the court.

5 Sec. 10. That any suit, action, or proceeding under the

6 antitrust laws against a corporation may be brought not only

7 in the judicial district whereof it is an inhabitant, but also in

8 any district wherein it may be found.

9 Sec. 11. That in any suit, action, or proceeding brought

10 by or on behaK of the United States subpoenas for witnesses

11 who are required to attend a court of the United States in

12 any judicial district in any case, civil or criminal, arising

13 under the Federal antitrust laws may run into any other

-

14 district.

15 Sec. 12. That whenever a corporation shall be guilty

16 of the violation of any of the provisions of the antitrust laws

17 the oflFense shall be deemed to be also that of the individual

18 directors, officers, and agents of such corporation who shall

19 authorize, order, or do any of such prohibited acts, and upon

20 conviction thereof they shall be deemed guilty of a misde- -

21 meanor and punished by a fine not exceeding $5,000, or by

22 imprisbnment not exceeding one year, or by both said punish-; :

23 ments, in the discretion of the court.

24 Sec. 13. That the several district courts of the United :

25 States are hereby invested with jurisdiction to prevent and

(11)
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1 resjbrain violation^ of this, Ajct, and iti sjiall be the,duty of thp

2r sOTeral di^tri<5tr attqrneys of thp United States, in, their re-

3 spective districts, uiiderjth^-djxection; off the, Attorney Gen>;

4 eral, to iastitufe^proceedings in equity to prevent and-resJiraipi

5r such violajtions. Sach; pro<;eedings naay b? by way-of petjft

6f tipn-setting forth, the casg-iand praying thfllf such violation

7

1

shall be enjoined or oth^rwis^pijohibited, When thj^iP^itie?

8 complained of shaU have been, duly- notified of. such peti-

9j; tion, theiCoufjb-shSfll proceed, as^soon as may be^ to th^ heaij*

IQ iftgr.^pd determination of the; casp; ajid pending.suphi petin

:

1

1

tion, and before final decree, the.court may at any timfl piak^ >

12 such temporary restraining order or; prohibition as shaJ} bgt

13 , deemed jusit ia the preEai§ps> Wht^QVeri ilj shall appear to,

14 the court before which any such proceeding may be .pending r

1^ thatfthe epdsofijuslipflTeqjiir^, that, other ;parti^s shpuld be

;

16 brjo^ghtbeforeitheicourfe the, court may causfi^.th^^ tig bfti

17- summoned, .whs^eji^they reside^ in :the district in whicbj th^

'

15 coBEtis held or not, andsubpcenag tQith^^ ^d^niay besi^rjvedi •

19 in any district by thje mafldtial thgrieof.

20 S^.; 14. ThajiLaRyp^jseBiifif^j, corporation, or a^sop

21 ciation; shall be entitled: to. su^e f^rajodi have injunctive; rei

22;: lief;; in any- com^t of the United States having! jurisdiction,';

23 over the parties, ags/iueit) threateuftd'-.logaor damage^ by a.

24). viqlajaoji of t!he.anti!ti!ru9iti>la»^-,wiigji:ai)di'un,d,Qr tbe-^sam^.-

23) '. conditao^* and pcineiplesim mpinajt^^ reUef ^agftHisfe thr^at-

(112)
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1

1 ened conduct' thafe will cause loss or damage is graated by

2

1

courts of equity, under the rules governing such; proceedijigs,

3 and upon the execution ofi proper bond against damages far

4 an injunction improvidently granted and a showing thaj> thb

6' danger ofi irreparable, loss; or damage is . immediate, a prctr

6. liminary injunction may issue: Provided,] That nothing

7/ herein contained shall ber construed to entitle any person,

8: firm, corporation,, oriraaa(?ciati0nj. except the United States^,

9 to bring suit in. equity ; for injunctive relief; against any

10 common carrier subject to the provisions of the Act to regu-

H late; conunerce, approved February fourth,: eig,h,teen; hunt-

12_ dred and eighty-seven, in respect of any matter subject te?;

13, the regulation, supervision, or other jurisdiction of the In-

14o ter&tate Conunerce Commissi^.

15, SsiG; 15. That no injunction, whether interloeiatory ori

16 permanent, in cases, others than; those, described) in isectioi^k;

17 twD; hundred, ^andsixtyrjsix; of! aji Act, entitled "Aei; Act tQ •

18 codify) revise, and amend the laws relatiog-to the judiciary,"

19. approved Mar©h .thicd,,nitietee]j hundred and efeyen, shaJJ be>

;

2Qi issued without previous jifltice aftdc an; opportunity to bft,

21 heard ..OBibeh^Jfi^f^thfl par.tie* to bg enjoined, whipib jioticcj

22; together with a copy-;of the. byi of; complaiat or. othe?, pleadf

25; ing upon whi(^: the applipati<>n ' for sychj injunction will be

24(, based* shall be,servedupon the parties sought to be enjoined

25- {^.reasonable tirajB in advance, of ,fivifthr application. But if'
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1 it shall appear to the satisfaction of the court or judge that

2 immediate and irreparable injury is Ukely to ensue to prop-

3 erty or a property right of the complainant, and that the

4 giving of notice of the application or the delay incident

5 thereto would probably permit the doing of the act sought

6 to be restrained before notice could be served or hearing

7 had thereon, the court or judge may, in his discretion, issue

8 a temporary restraining order without notice. Every such

9 order shall be indorsed with the date and hour of issuance,

10 shall be forthwith entered of record, shall define the in-

11 jury and state why it is irreparable and why the order

12 was granted without notice, and shall by its terms expire

13 within such time after entry, not to exceed ten days, as

14 the court or judge may fix, unless within the time so fixed

15 the order is extended or renewed for a hke period, after

16 notice to those previously served, if any, and for good

17 cause shown, and the reasons for such extension shall be

18 entered of record, and section two hundred and sixty-three

19 of the Act entitled "An Act to codify, revise, and amend

20 the laws relating to the judiciary," approved March third,

21 nineteen hundred and eleven, is hereby repealed.

22 Seo. 16. That, except as otherwise provided in section

23 fourteen of this Act, no restraining order or interlocutory

24- order of injunction shall issue, except upon the giving oi

25 security by the appHcant in such sum as the court or judge

(14)
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1 may deem proper, conditioned upon the payment of such

2 costs and damages as may be incurred or suffered by any

3 party who may be found to have been wrongfully enjoined

4 or restrained thereby.

5 Sec. 17. That every order of injunction or restraiaing

6 ' order shall set forth the reasons for the issuance of the same,

7 shall be specific in terms, and shall describe in reasonable

8 detail, and not by reference to the bill of complaint or other

9 document, the act or acts sought -to be restrained; and shall

10 be binding only upon the parties to the suit, their agents,

11 servants, employees, and attorneys, or those in active concert

12 with them, and who shall, by personal service or otherwise,

13 have received actual notice of the same.

14 Sec. 18. That no restraining order or injunction shall

15 be granted by any court of the United States, or a judge or

16 the judges thereof, in any case between an employer and em-

17 ployees, or between employers and employees,or betweeen

18 employees, or between persons employed and persons seek-

19- ing employment, involving, or growing out of, a dispute

20 concerning terms or conditions of employment, unless neces-

21 sary to prevent irreparable injury to property, or to a prop-

22 erty right, of the party making the application, for which

23 injury there is no adequate remedy at law, and such property

24 or property, right must be described with particularity in

(15)
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1 the application, which must be in writing and sworn to by

2 the applicant or by his agent or attorney.

3 And no such restraining order or injunction shall pro-

4 hibit any person or persons from terminating any relation of

5 employment, or from ceasing to perform any work or labor,

6 or from recommending, advising, or persuading others by

7 peaceful means so to do ; or from attending at or near a house

8 or place where any person resides or works, or carri^ on

9 business or happens to be, for the purpose of peacefully

10 obtaining or communicating information, or of peacefully

11 persuading any person to work or to abstain from working;

12 or from ceasing to patronize or to employ any party to such

13 dispute, or from recommending, advising, or persuading

14 others by peaceful means so to do; or from paying or giving

15 to, or withholding from, any person engaged in such dispute,

16 any strike benefits or other moneys or things of value; or

17 from peaceably assembling at any place in a lawful manner,

18 and for lawful purposes; or from doing any act or thing

19 which might lawfully be done in the absence of such dispute

20 by any party thereto.

21 Sec. 19. That any person who shall wilfully disobey

22 any lawful writ, process, order, rule, decree, or command of

23 any district court of the United States or any court of the

24 District of Columbia by doing any act or thing therein, or

25 thereby forbidden to be done by him, if the act or thing so

(16)
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1 done by him be of such character as to constitute also a

2 criminal offense under any statute of the United States, or at

3 common law, shall be proceeded against for his said con-

4 tempt as hereinafter provided.

5 Seo. 20. That whenever it shall be made to appear to

6 any district court or judge thereof, or to any judge therein

7 sitting, by the return Of a proper officer on lawful process,

8 or upon the affidavit of some credible person, or by informa-

9 tion filed by any district attorney, that there is reasonable

10 ground to believe that any person has been guilty of such

11 contempt, the court or judge thereof, or any judge therein

12 sitting, may issue a rule requiring the said person so charged

13 to show cause upon a day certain why he should not be

14 punished therefor, which rule, together Avith a copy of the

15 affidavit or information, shall be served upon the person

16 charged with sufficient promptness to enable him to prepare

17 for and make return to the order at the time fixed therein.

18 If upon or by such return, in the judgment of the court, the

19 alleged contempt be not sufficiently purged, a trial shall be

20 directed at a time and place fixed by the court: Provided,

21 Ttotvever, That if the accused, being a natural person, fail or

22 refuse to make return to the rule to show cause, an attach-

23 ment may issue against his person to compel an answer,

24 and in case of his continued failure or refusal, or if, for any

(17)
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1 reason, it be impracticable to dispose of the matter on the

2 return day, he may be required to give reasonable bail for

3 his attendance at the trial and his submission to the final

4 judgment of the court. Where the accused person is a body

5 corporate, an attachment for the sequestration of its prop-

6 erty may be issued upon like refusal or failure to answer.

7 In all cases within the purview of this Act such trial

8 may be by the court, or, upon demand of the accused, by a

9 jury; in which latter event the court may impanel a jury

10 from the jurors then in attendance, or the court or the judge

1

1

thereof.in chambers may cause a sufficient number of jurors

12 to be selected and summoned, as provided by law, to attend

13 at the time and place of trial, at which time a jury shall be

14 selected and impaneled as upon a trial for misdemeanor;

15 and such trial shall conform, as near as may be, to the

16 practice in criminal cases prosecuted by indictment or upon

17 information.

18 If the accused be found guilty, judgment shall be entered

19 accordingly, prescribing the punishment, either by fine or

20 imprisonment, or both, in the discretion of the court. Such

21 fine shall be paid to the United States or to the complain-

22 ant or other party injured by the act constituting the con-

23 tempt, or may, where more than one is so damaged, be

24 divided or apportioned among them as the court may direct;

25 but in no case shall the fine to be paid to the United States

(18)
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1 exceed, in case the accused is a natiiral person, the sum of

2 $1,000, nor shall such imprisonment exceed the term of six

3 months,

4 Sec. 21. That the evidence taken upon the trial of any

5 person so accused may be preserved by bill of exceptions, and

6 any judgment of conviction may be reviewed upon writ of

7 error in all respects as now procided by law in criminal cases,

8 and may be affirmed, reversed, or modified as justice may re-

9 quire. Upon the granting of such writ of error, execution

10 of judgment shall be stayed, and the accused, if thereby sen-

11 tenced to imprisonment, shall be admitted to bail in such

12 reasonable sum as may be required by the court, or by any

13 justice, or any judge, of any district court of the United

14 States or any court of the District of Columbia.

15 Sec. 22. That nothing herein contained shall be con-

16 strued to relate to contempts committed in the presence of

17 the court, or so near thereto as to obstruct the administra-

18 tion of justice, nor to contempts committed in disobedience

19 of any lawful writ, process, order, rule, decree, or command

20 entered in any suit or action brought or prosecuted in the

21 name of, or on behalf of, the United States, but the same,

22 and aU other cases of contempt not specifically embraced

23 within section eighteen of this Act, may be punished in con-

24 formity to the usages at law and in equity now prevailing.

25 Sec. 23. That no proceeding for contempt shall be

(19)
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1 institued against any person unless begun witMn one year

2 from the date of the act complained of; nor shall any such

3 proceeding be a bar to any criminal prosecution for the same

4 act or acts; but nothing herein contained shall affect any

5 proceedings in contempt pending at the time of the passage

6 of this Act.

(20)
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[THIKD COMMITTEE PKINT.]

63d CONGEESS, 1 VT "D
2d Session. / 11. Jaj»

IN THE HOUSE OF REPRESENTATIVES.

April 22, 1914.

Mr. Clayton introduced the following bill; whicli was referred to the Com-
mittee on the Judiciary and ordered to be printed.

A BILL
To supplement existing laws against unlawful restraints and

monopolies, and for other purposes.

1 Be it enacted hy the Senate and House of RepresentOr-

2 tives of the United States of America in Congress assembled,

3 That "antitrust laws," as used herein, includes the Act

4 entitled "An Act to protect trade and commerce against

5 unlawful restraint and monopolies," approved July second,

6 eighteen hundred and ninety; sections seventy-three to

7 seventy-seven, inclusive, of an Act entitled "An Act to

8 reduce taxation, to provide revenue for the Government,

(1)
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1 and for other purposes," of August twenty-seventh, eighteen

2 hundred and ninety-four; an Act entitled "An Act to amend

3 sections seventy-three and seventy-six of the Act of August

4 • twenty-seventh, eighteen hundred and ninety-four, entitled

6 "An Act to reduce taxation, to provide revenue for the Gov-

6 ernment, and for other purposes," approved February

7 twelfth, nineteen hundred and thirteen; and also this Act.

8 "Commerce," as used herein, means trade or commerce

9 among the several States and with foreign nations, or.be-

10 tween the District of Columbia or any Territory of the

11 United States and any State, Territory, or foreign nation,

12 or between any insular possessions or other places under

13 the jurisdiction of the United States, or between any such

14 possession of place and any State or Territory of the United

15 States or the District of Columbia or any foreign nation,

16 or within the District of Columbia or any Territory or any

17 insular possession or other place under the jurisdiction of the

18 United States.

19 That the word "person" or "persons" wherever used

20 in this Act shall be deemed to include corporations and

21 associations existing under or authorized by the laws of either

22 the United States, the laws of any of the Territories, the'

23 laws of any State, or the laws of any foreign country.

24 Seo. 2. That any person engaged in commerce who

(2)
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1 shall either directly or indirectly discriminate in price be- ,

2 tween different purchasers of commodities in the same or

3 different sections or communities, with the purpose or intent

4 to thereby injure or destroy the business of a competitor,

5 either of such purchaser or the seller, shall be deemed guilty

6 of a misdemeanor, and upon conviction thereof shall be

7 punished by a fine not exceeding $5,000 or imprisonment

8 not exceeding one year, or both, in the discretion of the

9 court: Provided, That nothing herein contained shall pre-

10 vent discrimination in price between purchasers of com-

11 modities on account of differences in the grade, quality, or

12 quantity of the commodity sold, or that makes only due

13 allowance for difference in the cost of transportation: And

14 provided further, That nothing herein contained shall pre-

15 vent persons engaged in selling goods, wares, or merchan-

16 dise in commerce from selecting their own customers, except

17 as provided in section three of this Act.

18 Sec. 3. That it shall be unlawful for the owner or

19 operator of any mine engaged in selling its product in com-

20 merce to refuse arbitrarily to sell such product to a responsible

21 person, firm, or corporation who apphes to purchase, and

22 any person violating this section shall be deemed guilty of

23 a misdemeanor and shall be punished as provided in the

24 preceding section.

^3)
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1 Sec. 4. That any person engaged in commerce who

2 shall lease or make a sale of goods, wares, merchandise,

3 machinery, supplies, or other commodities, or fix a price

4 charged therefor, or discount from, or rebate upon such

5 price, on the condition or understanding that the lessee or

6 purchaser thereof shall not use or deal in the goods, wares,

7 merchandise, machinery, supplies, or other commodities,

8 of a competitor or competitors of the lessor or seller, shall

9 be deemed guilty of a misdemeanor, and upon conviction

10 thereof shall be punished by a fine not exceeding $5,000

11 or by imprisonment not exceeding one year, or both, in the

12 discretion of the court.

13 Seo. 5. That any person who shall be injured in his

14 business or property by reason of anything forbidden in

15 the preceding sections of this Act, may sue therefor in any

16 district court of the United States in the district in which

17 the defendant resides or is found, without respect to the

18 amount in controversy, and shall recover threefold the dam-

19 ages by him or it sustained, and the cost of suit, including

20 a reasonable attorney's fee.

21 Sec. 6. That whenever in any suit or proceeding in

22 equity hereafter brought by or on behalf of the United

23 States under any of the antitrust laws there shall have

(4)
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1 been rendered a final judgment or decree to the effect that

2 a defendant has or has not entered into a contract, combina-

3 tion in the form of trust or otherwise, or conspiracy, in re-

4 straint of trade or commerce, or has or has not monopoHzed,

5 or attempted to monopoUze, or combined with any person

6 or persons to monopoHze, any part of commerce, in viola-

7 tion of any of the antitrust laws, said judgment or decree

8 shall, to the full extent to which such judgment or decree

9 would constitute in any other proceeding an estoppel as

10 between the Government and such defendant, constitute

11 in favor of or against such defendant, conclusive evidence

12 of the same facts, and be conclusive as to the same issues

13 of law in favor of or against any other party in any action or

14 proceeding brought under or involving the provisions of

15 any of the antitrust laws. Whenever any suit or proceed-

16 ing in equity is hereafter brought by or on behalf of the

17 United States, under any of the antitrust laws, the statute

18 of hmitations in respect of each and every private right of

19 action, arising under such antitrust laws, and based, in

20 whole or in part, on any matter complained of in said suit

21 or proceeding in equity, shall be suspended during the

22 pendency of such suit or proceeding in equity.

23 Sec. 7. That nothing contained in the antitrust laws

24 shall be construed to forbid the existence and operation of

25 fraternal, labor, consumers, agricultural, or horticultural

(5)
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1 organizations, orders, or associations operating under the

2 lodge system, instituted for the purposes of mutual help,

3 and not having capital stock or conducted for profit, or to

4 forbid or restrain individual members of such orders or

5 associations from carrying out the legitimate objects of

6 such associations.

7 Nor shall anything herein contained be construed to

8 forbid associations of traffic, operating, accoimting, or other

9 officers of common carriers for the purpose of conference

10 and agreement among themselves as to any matter which

11 is subject to the regidating or supervisory jurisdiction of

12 the Interstate Commerce Commission; but any such

13 matter that shall be made the subject of agreement by any

14 such association shall hkewise continue to be subject to the

15 regulating or supervisory jurisdiction of the commission.

16 Sec. 8. That no corporation engaged in commerce

17 shall acquire, directly or indirectly, the whole or any part of

18 the stock or other share capital of another corporation en-

19 gaged also in commerce, where the effect of such acquisition

20 is to ehminate or substantially lessen competition between

21 the corporation whose stock is so acquired and the corpora-

22 tion making the acquisition, or to create a monopoly of any

23 line of trade ia any section or community.

24 No corporation shall acquire, directly or indirectly, the

25 whole or any part of the stock or other share capital of two

26 or more corporations engaged in commerce where the effect

(6)
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1 of such acquisition, or the use of such stock by the voting

2 or granting of jiroxies or otherwise, is to eliminate or sub-

3 stantially lessen competition between such corporations, or

4 any of them, whose stock or other share capital is so acquired,

5 or to create a monopoly of any line of trade in any section

6 or community.

7 This section shall not apply to corporations purchasing

8 such stock solely for investment and not using the same by

9 voting or otherwise to bring about, or in attempting to bring

10 about, the substantial lessening of competition. Nor shall

11 anything contained in this section prevent a corporation

12 engaged in commerce from causing the formation of sub-

13 sidiary corporations for the actual carrying on of their im-

14 mediate lawful business, or the natural and legitimate

15 branches or extensions thereof, or from owning and holding

16 all or a part of the stock of such subsidiary corporations,

17 when the effect of such formation is not to eliminate or

18 substantially lessen competition.

19 Nothing contained in this section shall be held to affect

20 or impair any right heretofore legally acquired: Provided,

21 That nothing in this paragraph shall make stockholding

22 relations between corporations legal when such relations

23 constitute violations of the antitrust laws.

24 Nor shall anything herein contained be construed to

25 prohibit any raiboad corporation from aiding in the con-

(7)
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1 struction of branch or short line railroads so located as to

2 become feeders to the main line of the company so aiding in

3 such construction or from acquiring or owning all or any part

4 of the stock of such branch line, nor to prevent any railroad

5 corporation from acquiring and owning all or any part of the

6 stock of a branch or short line railroad constructed by an

7 independent company where there is no substantial com-

8 petition between the company owning the branch line so

9 constructed and the company owning the main line acquiring

10 the property or an interest therein, nor to prevent any rail-

11 road company from extending any of its lines through the

12 medium of the acquisition of stock or otherwise of any other

13 railroad company where there is no substantial competition

14 between the company extending its lines and the company

15 whose stock, property, or an interest therein is so acquired.

16 A violation of any of the provisions of this section shall

17 be deemed a misdemeanor, and shall be punishable by a fine

18 not exceeding $5,000 or by imprisonment not exceeding

19 one year, or both, in the discretion of the court.

20 Sec. 9. That from and after two years from the date of

21 the approval of this Act no person who is engaged as an

22 individual, or who is a member of a partnership, is a

23 director or other officer of a corporation that is engaged in

24 the business, in whole or in part, of producing or selling

25 equipment, materials, or supplies to, or in the construction or

(8)
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1 maintenance of railroads or other common carriers engaged

2 in commerce, shall act as a director or other officer or

3 employee of any other corporation or common carrier en-

4 gaged in commerce to which he, or such partnership or cor-

6 poration, sells or leases, directly or indirectly, equipment,

6 materials, or supplies, or for which he or such partnership or

7 corporation, directly or indirectly, engages in the work of

8 construction or maintenance ; and after the expiration of said

9 period no person who is engaged as an individual or who is

10 a member of a partnership or is a director or other officer of

11 a coi-poration which is engaged in the conduct of a bank or

12 trust company shall act as a director or other officer or em-

13 ployee of any such common carrier for which he or such

14 partnership or bank or trust company acts, either separately

15 or in connectionwith others, as agent for or underwriter of the

16 sale or disposal by such common carrier of issues or parts of

17 issues of its securities, or from which he or such partnership

18 Or bank or trust company purchases, either separately or in

19 connection with others, issues or parts of issues of securities pf

20 such common carrier.

21 That from and after two years from the date of the

22 approval of this Act no person shall at the same time be a

23 director or other officer or employee of more than one bank,

24 banking association, or trust company organized and operat-

25 ing under the laws of the United States either of which has

(9)
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1 deposits, capital, surplus, and undiArided profits aggregating

2 more than $2,500,000; and no private banker, or person,

3 who is a director in any bank or trust company, organized

4 and operating under the laws of a State, having deposits,

5 capital, surplus, and undivided profits aggregating more than

6 $2,500,000, shall be eligible to be a director in any bank or

7 banking association organized and operating under the laws

8 of the United States.

9 No bank, banking association, or trust company organ-

ic ized and doing business under the laws of the United States

11 in any city or incorporated town or village of more than one

12 hundred thousand inhabitants shall have as a director or

13 other officer or employee any private banker or any director

14 or other officer or employee of any other bank, banking

15 association, or trust company located in the same place:

16 Provided, That nothing in this section shall apply to mutual

17 savings banks not having a capital stock represented by

18 shares.

19 That from and after two years from the date of the

20 approval of this Act no person at the same time shall be a

21 director in any two or more corporations, either of which has

22 capital stock, surplus, and undivided profits aggregating

23 more than $1,000,000, engaged in whole or in part in

24 commerce, other than common carriers subject to the Act

25 to regulate commerce, approved February fourth, eighteen

(10)
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1 hundred and eighty-seven, if such corporations are or shall

2 have been theretofore by virtue of their business and location

3 of operation competitors, so that an elimination of competi-

4 tion by agreement between them would constitute a violation

5 of any of the provisions of any of the antitrust laws.

6 That any person who shall violate any of the provisions

7 of this section shall be guilty of a misdemeanor and shall be

8 punished by a fine of $100 a day for each day of the con-

9 tinuance of such violation, or by imprisonment for such

10 period as the court may designate, not exceeding one year,

11 or by both, in the discretion of the court.
«

12 Sec. 10. That any suit, action, or proceeding under the

13 antitrust laws against a corporation may be brought not only

14 in the judicial district whereof it is an inhabitant, but also in

15 any district wherein it may be found.

16 Sec. 11. That in any suit, action, or proceeding brought

17 by or on behalf of the United States subpoenas for witnesses

18 who are required to attend a court of the United States in

19 any judicial district in any case, civil or criminal, arising

20 under the antitrust laws may run into any other district.

21 Sec. 12. That whenever a corporation shall be guilty

22 of the violation of any of the provisions of the antitrust laws

23 the offense shall be deemed to be also that of the individual

24 directors, officers, and agents of such corporation who shall

25 have authorized, ordered, or done any of such prohibited

(11)
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1 acts, and upon conviction thereof they shall be deemed guilty

2 of a misdemeanor and punished by a fine not exceeding

3 15,000, or by imprisonment not exceeding one year, or by

4 both said punishments, in the discretion of the court.

5 Seo. 13. That the several district courts of the United

6 States are hereby invested with jurisdiction to prevent and

7 restrain violations of this act, and it shall be the duty of the

8 several district attorneys of the United States, in their re-

9 spective districts, under the direction of the Attorney Gen-

10 eral, to institute proceedings in equity to prevent and restrain

11 such violations. Such prpceedings may be by way of peti-

12 tion setting forth the case and praying that such violation

13 shall be enjoined or otherwise prohibited. When the parties

14 complained of shall have been duly notified of such peti-

15 tion, the court shall proceed, as soon as may be, to the hear-

ts ing and determination of the case; and pendiag such peti-

17 tion, and before final decree, the court may at any time make

18 such temporary restraining order or prohibition as shall be

19 deemed just in the premises. Whenever it shall appear to

20 the court before which any such proceeding may be pending

21 that the ends of justice require that other parties should be

22 brought before the court, the court may cause them to be

23 summoned, whether they reside in the district in which the

34 court is held or not, and subpoenas to that end may be served

35 in any district by the marshal thereof.

(12)
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1 Seo. 14. That any person, firm, corporation, or asso-

2 elation shall be entitled to sue for and have injunctive re-

3 Uef, in: any court of the United States having jurisdiction ,

4 over the parties, against threatened loss or damage by a

5 violation of the antitrust laws, when and under the same

6 conditions and principles as injimctive relief against threat-

7 ened conduct that will cause loss or damage is granted by

8 courts of equity, under the rules governing such proceedings,

9 and upon the execution of proper bond against damages for

10 an injimction improvidently granted and showing that the

11 danger of irreparable loss or damage is immediate, a pre-

12 liminary injunction may issue: Provided, That nothing

13 herein contained shall be construed to entitle any person,

14 firm, corporation, or association, except the United States,

15 to bring suit in equity for injunctive rehef against any

16 common carirer subject to the provisions of the Act to regu-

17 late commerce, approved February fourth, eighteen him-

18 dred and eighty-seven, in respect of any matter subject to

19 the regulation, supervision, or other jxirisdiction of the In-

20 terstate Commerce Commission.

21 Seo. 15. That no injunction, whether interlocutory or

22 permanent, in cases other than those described in section

23 two hundred and sixty-six of an Act entitled "An Act to

24 codify, revise, and amend the laws relating to the judiciary,"

25 approved March third, nineteen hundred ai^d eleven, shall be

(13)
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1 issued without previous notice and an opportunity to be

2 heard on behalf of the parties to be enjoined, which notice,

3 together with a copy of the bill of complaint or other plead-

4 ing upon which the appUcation for such injunction will be

5 based, shall be served upon the parties sought to be enjoined

6 a reasonable time in advance of such appUcation. But if

7 it shall appear to the satisfaction of the court or judge that

S immediate and irreparable injury is Hkely to ensue to prop-

9 erty or a property right of the complainant, and that the

10 giving of notice of the appUcation or the delay incident

11 thereto would probably permit the doing of the act sought

12 to be restrained before notice could be served or hearing

13 had thereon, the court or judge may, in his discretion, issue

14 a temporary restraining order without notice. Every such

15 order shaU be indorsed with the date and hour of issuance,

16 shall be forthwith entered of record, shall define the in-

17 jury and state why it is irreparable and why the order

18 was granted without notice, and shaU by its terms expire

19 within such time after entry, not to exceed ten days, as

20 the court or judge may fix, unless within the time so fixed

21 the order is extended or renewed for a Uke period, after

22 notice to those previously served, if any, and for good

23 cause shown, and the reasons for such extension shaU be

24 entered of record, and section two hundred and sixty-three

25 of the Act entitled "An Act to codify, revise, and amend

(14)
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1 the laws relating to the judiciary," approved March third,

2 nineteen hundred and eleven, is hereby repealed.

3 Sec. 16. That, except as otherwise provided in section

4 fourteen of this Act, no restraining order or interlocutory

5 order of injunction shall issue, except upon the giving of -

6 security by the applicant in such sum as the court or judge

7 may deem proper, conditioned upon the payment of such

8 costs and damages as may be incurred or suffered by any

9 party who may be found to have been wrongfully enjoined

10 or restrained thereby.

11 Sec. 17. That every order of injunction or restraining

12 order shall set forth the reasons for the issuance of the same,

13 shall be specific in terms, and shall describe in reasonable

14 detail, and not by reference to the biU of complaint or other

15 document, the act or acts sought to be restrained ; and shall

16 be binding only upon the parties to the suit, their agents,

17 servants, employees, and attorneys, or those in active concert

18 with them, and who shall, by personal service or otherwise,

19 have received actual notice of the same.

20 Sec. 18. That no restraining order or injunction shall

21 be granted by any court of the United States, or a judge or

22 the judges thereof, in any case between an employer and em-

23 ployees, or between employers and employees, or between

24 employees, or between persons employed and persons seek-

25 ing employment, involving, or growing out of, a dispute

(15)
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1 concerning terms or conditions of employment, unless neces-

2 sary to prevent irreparable injury to property, or to a prop-

3 erty right, of the party making the application, for which

4 injui-y there is no adequate remedy at law, and such propeirty

5 or property right must be described with particularity in

6 the application, which must be in writing and sworn to by

7 the applicant or by his agent or attorney.

8 And no such restraining order or injunction shall pro-

9 hibit any person or persons from terminating any relation of

10 employment, or from ceasing to perform any work or labor,

11 or from recommending, advising, or persuading others by

12 peaceful means so to do ; or from attending at or near a house

13 or place where any person resides or works, or carries, on

14 business or happens to be, for the purpose of peacefully

1.5 obtaining or communicating information, or of peacefully

16 persuading any person to work or to abstain from working;

17 or from ceasing to patronize or to employ any party to such

18 dispute, or from recommendiag, advising, or persuading

19 others by peaceful means so to do; or from paying or giving

20 to, or withholding from, any person engaged in such dispute,

21 any strike benefits or other moneys or things of value; or

22 from peaceably assembling at any place in a lawful maimer,

23 and for lawful purposes; or from doing any act or thing

24 which might lawfully be done in the absence of such dispute

25 by any party thereto.

(16)
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1 Sec. 19. That any person who shall willfully disobey

2 any lawful writ, process, order, rule, decree, or command of

3 any district cpurt of the United States or any court of the

4 District of Columbia by doing any act or thing therein, or

5 thereby forbidden to be done by him, if the act or thing so

6 done by him be of such character as to constitute also a

7 criminal offense under any statute of the United States, or al

8 common law, shall be proceeded against for his said con-

9 tempt as hereinafter provided.

10 Sec. 20. That whenever it shall be made to appear to

11 any district court or judge thereof, or to any judge therein

12 sitting, by the return of a proper officer on lawful process,

13 or upon the affidavit of some credible person, or by informa-

14 tian filed by any district attorney, that there is reasonable

15 ground to believe that any person has been guilty of such

16 contempt, the court or judge thereof, or any judge therein

17 sitting, may issue a rule requiring the said person so charged

18 to show cause upon a certain day why he should not be

19 punished therefor, which rule, together with a copy of the

20 affidavit or information, shall be served upon the person

21 charged with sufficient promptness to enable him to prepare

22 and make return to the order at the time fixed therein*

23 If upon or by such return, in the judgment of the court, the

24 alleged contempt be not sufficiently pm-ged, a trial shall be

26 directed at a time and place fixed by the court: Provided,

(17)
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1 Jwwever, That if the accused, being a natural person, fail or

2 refuse to make return to the rule to show cause, an attach-

3 ment may issue against his person to compel an answer,

4 and in case of his continued failure or refusal, or if, for any

5 reason, it be impracticable to dispose of the matter on the

6 return day, he may be required to give reasonable bail for

7 his attendance at the trial and his submission to the final

8 judgment of the court. Where the accused person is a body

9 corporate, an attachment for the sequestration of its prop-

10 erty may be issued upon like refusal or failure to answer.

11 In all cases within the purview of this Act such trial

12 may be by the court, or, upon demand of the accused, by a

13 jury; in which latter event the court may impanel a jury

14 from the jurors then in attendance, or the court or the judge

15 thereof in chambers may cause a sufficient number of jurors

16 to be selected and summoned, as provided by law, to attend

17 at the time and place of trial, at which time a jury shall be

18 selected and impaneled as upon a trial for misdemeanor;

19 and such trial shall conform, as near as may be, to the

20 practice in criminal cases prosecuted by indictment or upon

21 information.

22 If the accused be found guilty, judgment shall be entered

23 accordingly, prescribing the punishment, either by fine or

24 imprisonment, or both, in the discretion of the court. Such

(18)
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1 fine shall be paid to the United States or to the complain-

2 ant or other party injured by the act constituting the con-

3 tempt, or may, where more than one is so damaged, be

4 divided or apportioned among them as the court may direct;

5 but in no case shall the fine to be paid to the United States

6 exceed, in case the accured is a natural person, the sum of

7 $1,000, nor shall such imprisonment exceed the term of six

8 months.

9 Sec. 21. That the evidence taken upon the trial of any

10 person so accused may be preserved by bill of exceptions, and

11 any judgment of conviction may be reviewed upon writ of

12 error in all respects as now provided by law in criminal cases,

13 and may be affirmed, reversed, or modified as justice may re-

14 quire. Upon the granting of such writ of error, execution

15 of judgment shall be stayed, and the accured, if thereby sen-

16 tenced to imprisonment, shall be admitted to bail ia such

17 reasonable sum as may be required by the court, or by any

18 justice, or any judge, of any district court of the United

19 States or any court of the District of Columbia.

20 Sec. 22. That nothing herein contained shall be con-

21 strued to relate to contempts committed in the presence of

22 the court, or so near thereto^ as to obstruct the admiaistra-

23 tion of justice, nor to contempts committed in disobedinece

24 of any lawful writ, process, order, rule, decree, or command

25 entered in any suit or action brought or prosecuted in the

(19)
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1 name of, or on behalf of, the United States, but the same,

2 and all other cases of contempt not specifically embraced

3 withia section nineteen of this Act, may be punished ia con-

4 formity to the usuages at law and in equity now prevaUiag.

5 Sec. 23. That no proceeding for contempt shall be

6 instituted against any person unless begun within one year

7 from the date of the act complained of; nor shall any such

8 proceeding be a bar to any criminal prosecution for the same

9 act or acts; but nothing herein contained shall aflfect any

10 proceedings in contempt pending at the time of the passage

11 of this Act.

(20)
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63d congress,
2d Session.

[FOURTH COMMITTEE PRINT.;

IN THE HOUSE OF REPRESENTATIVES.

May 1, 1914.

Mr. Clayton introduced the following bill; which was referred to the Com-
mittee on the Judiciary and ordered to be printed.

A BILL
To supplement existing laws against unlawful restraints and monopolies, and

for other purposes.

1 Be it enacted hy the Senate and House of Bepresenta-

2 tives of the United States of America in Congress assembled^

3 That "antitrust laws," as used herein, includes the Act

4 entitled "An Act to protect trade and commerce against

5 unlawful restraints and monopolies," approved July second,

6 eighteen hundred and ninety; sections seventy-three to

7 seventy-seven, inclusive, of an Act entitled "An Act to

8 reduce taxation, to provide revenue for the Government,

(1)
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1 and for other purposes," of August twenty-seventh, eighteen

2 hundred and ninety-four; an Act entitled "An Act to amend

3 sections seventy-three and seventy-six of the Act of August

4 twenty-seventh, eighteen hundred and ninety-four, entitled

5 'An Act to reduce taxation, to provide revenue for the Gov-

6 ernment, and for other purposes,'" approved February

7 twelfth, nineteen hundred and thirteen; and also this Act.

8 "Commerce," as used herein, means trade or commerce

9 among the several States and with foreign nations, or be-

10 tween the District of Colunibia or any Territory of the

11 United States and any State, Territory, or foreign nation,

12 or between any insular possessions or other places under

13 the jurisdiction of the United States, or between any such

14 possession or place and any State or Territory of the United

15 States or the District of Columbia or any foreign nation,

16 or within the District of Columbia or any Territory.or any

17 insular possession or other place under the jurisdiction of the

18 United States.

19 The word "person" or "persons" wherever used

20 in this Act shall be deemed to include corporations and

21 associations existing under or authorized by the laws of either

22 the United States, the laws of any of the Territories, the

23 laws of any State, or the laws of any foreign country.

24 Sec. 2. That any person engaged ia commerce who

25 shall either directly or indirectly discriminate in price be-

(2)
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1 tween different purchasers of commodities in the same or

2 different sections or communities, which commodities are

3 sold for use, consumption, or resale within the United States

4 or any Territory thereof or the District of Columbia or any

5 insular possession or other place under the jurisdiction of the

6 United States, with the purpose or intent to thereby destroy

7 or wrongfully injure the business of a competitor, of either

8 such purchaser or seller, shall be deemed guilty of a mis-

9 demeanor, and upon conviction thereof shall be punished

10 by a fine not exceeding $5,000 or by imprisonment not

11 exceeding one year,- or by both, in the discretion of the

12 court: Provided, That nothing herein contained shall pre-

13 vent discrimination in price between purchasers of com-

14 modities on account of differences in the grade, quality, or

15 quantity of the commodity sold, or that makes only due

16 allowance for difference in the cost of transportation: And

17 •provided further, That nothing herein contained shall pre-

18 vent persons engaged in selling goods, wares, or merchan-

19 dise in commerce from selecting their own customers, except

20 as provided in section three of this Act.

21 Sbo. 3. That it shall be unlawful for the owner or

22 operator of any mine or for any person controlling the

23 product of any mine engaged in selling its product in com-

24 merce to refuse arbitrarily to sell such product to a responsible

(3)
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1 person, firm, or corporation who applies to purchase such

2 product for use, consumption, or resale withiti the United

3 States or any Territory thereof or the District of Columbia

4 or any insular possession or other place under the jurisdic-

5 tion of the United States, and any person violating this sec-

6 tion shall be deemfed guilty of a misdemeanor and shall be

7 punished as provided in the preceding section.

8 Sec. 4. That any person engaged in commerce who

9 shall lease or make a sale of goods, wares, merchan-

10 dise, machinery, suppHes, or other commodities for use,

11 consumption, or resale within the United States or

12 any Territory thereof or of the District of Colimibia or

13 any insular possession or other place under the juris-

14 diction of the United States, or fix a price charged

15 therefor, or discount from, or rebate upon such price,

16 on the condition or understanding that the lessee or

17 purchaser thereof shall not use or deal in the goods, wares,

18 merchandise, machinery, suppHes, or other commodities

19 of a competitor or competitors of the lessor or seller shall

20 be deemed guilty of a misdemeanor, and upon conviction

21 thereof shall be punished by a fine -not exceediag $5,000

. 22 or by imprisonment not exceding one year, or by both, in

23 the discretion of the court.

24 Seo. 5. That any person who shall be injured in his

25 business or property by reason of anything forbidden in

(4)
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1 the antitrust laws, may sue therefor in any district court of

2 the United States ia the district in which the defeadant

3 resides or is found, without respect to the amount in con-

4 troversy, and shall recover threefold the damages by him

5 sustained, and the cost of suit, including a reasonable

6 attorney's fee.

7 Sec. 6. That whenever in any suit or proceeding in

8 equity hereafter brought by or on behalf of the United

9 States under any of the antitrust laws there shall have

10 been rendered a final judgment or decree to the effect that

11 a defendant has or has not entered into a contract, combina-

12 tion in the form of trust or otherwise, or conspiracy, in re-

13 straint of trade or commerce, or has or has not monopoUzed,

14 or attempted to monopolize, or combined with any person

15 or persons to monopolize, any part of commerce, in viola^

16 tion of any of the antitrust laws, said judgment or decree

17 shall, to the full extent to which such judgment or decree

18 would constitute in any other proceeding an estoppel as

19 between the Government and such defendant, constitute

20 in favor of or against such defendant conclusive evidence

21 of the same facts, and be conclusive as to the same questions

22 of law in favor of or against any other party in any action or

23 proceeding brought under or involving the provisions of

24 any of the antitrust laws.

(6)
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1 Whenever any suit or proceediog in equity is hereafter

2 brought by or on behalf of the Uiiited States, under any of

3 the antitrust laws, the statute of limitations in respect of each

4 and every private right of action, arising under such antitrust

5 laws, and based, in whole or in part, on. any matter com-

6 plained of in said suit or proceeding in equity, shall be sus-

7 pended during the pendency of such suit or proceeding in

8 eqidty.

9 Sec. 7. That nothing contained in the antitrust laws

10 shall be construed to forbid the existence and operation of

11 fraternal, labor, consumers, agricultural, or horticultural

12 organizations, orders, or associations instituted for the pur^

13 poses of mutual help, and not having capital stock or. con^

14 ducted for profit, or to forbid or restrain individual members

15 of such organizations, orders, or associations from carrying

16 out the legitimate objects thereof.

17 Nothing contained in the antitrust laws shall be con-

18 strued to forbid associations of traffic, operating, accounting,

19 or other officers of common carriers for the purpose of con-

20 ferring among themselves or of making any lawful agree-

21 ment as to amy matter which is subject to the regulating or

22 supervisory jurisdiction of the Interstate Commerce Com'

23 mission, but all such matters shall continue to be subject to

24 such jurisdiction of the commission, and all such agreements

25 shall be entered and kept of record by the carriers, parties

(6)
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1 thereto, and shall at all times be open to inspection by the

2 commission: Provided, That nothing in this Act shall be

3 construed as modifyii^ existing laws prohibiting the pooling

4 of earnings or traffic, or existing laws against joint agree-^

5 ments by common carriers to maintain rates.

6 Sec. 8. That no corporation engaged in commerce

7 shall acquire, directly or indirectly, the whole or any part of

8 the stock or other share capital of another corporation en-*

9 gaged also in commerce, where the effect of such acquisition

10 is to eliminate or substantially lessen competition betweeii

11 the corporation whose stock is so acquired and the corpora^

12 tion making the acquisition, or to create a monopoly of an^

13 line of trade in any section or community.

14 No corporation shall acquire, directly or indirectly, the

15 whole or any part of the stock or other share capital of two

16 or more corporations engaged in commerce where the effect

17 of such acquisition, or the use of such stock by the voting

18 or granting of proxies or otherwise, is to eliminate or sub-*

19 stantially lessen competition between such corporations, oi

20 any of them, whose stock or other share capital is so acquired^

21 or to create a monopoly of any line of trade in any section

22 or community.

23 This section shall not apply to corporations purchasing

24 such stock solely for investment and not using the same hf

25 votii^ or otherwise to bring about, or in attempting to bring

(7)
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1 about, the substantial lessening of competition. Nor shall

2 anything contained in this section prevent a corporation

3 engaged in commerce from causing the formation of sub-

4 sidiary corporations for the actu^ carrying on of their im-

5 mediate lawful business, or the natural and le^timate

6 branches or extensions thereof, or from owning and holding

7 all or a part of the stock of such subsidiary corporations,

8 when the effect of such formation is not to eliminate or

9 substantially lessen competition.

10 Nothing contained in this section shall be held to affect

H or impair any right heretofore legally acquired: Provided,

12 That nothing in this paragraph shall make stockholdii^

13 relations between corporations legal when such relations

14 constitute violations of the antitrust laws.

15 Nor shall anything herein contained be construed to

16 prohibit any raUroad corporation from aiding in the con-

17 struction of branch or short line railroads so located as to

18 become feeders to the main line of the company so aiding in

19 such construction or from acquiring or owning all or any part

20 of the stock of such branch line, nor to prevent any raUroad

21 corporation from acquiring and owning all or any part of the

22 stock of a branch or short line railroad constructed by an

23 independent company where there is no substantial com-

24 petition between the company owning the branch line so

35 constructed and the company owning the main line acquiring

(8)
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1 the property or an interest therein, nor to prevent any rail-

2 road company from extending any of its lines through the

3 medium of the acquisition of stock- or otherwise of any other

4 railroad company where there is no substantial competition

5 between the company extending its lines and the company

6 whose stock, property, or an interest therein is so acquired.

7 A violation of any of the provisions of this. section shah

8 be deemed a misdemeanor, and shall be punishable by a fine

9 not exceeding $5,000 or by imprisonment not exceeding

10 one year, or by both, in the discretion of the cQiurt.

11 Sec. 9. That from and after two years frpm the date of

12 the approval of this Act no person who is engaged as an

13 ijidivi<J\ial, or who is a member of a partnership, or is a

14 director or otber officer of a corporation that is engaged in

15 the business, in whole or in part, of producing or selling

16 equipment, materials, or supplies to, or in the construction or

17 maintenance of railroads or other common carriers engaged

18 in commerce, shall act as a director or other ofiicer or

19 employee of any other corporation or common carrier en-

20 gaged in commerce to which he, or such partnership or cor-

21 poration, sells or leases, directly or indirectly, equipment,

32 materials, or supplies, or for which he or such partnership or

23 corporation, directly or indirectly, engages in the work of

24 construction or maintenance; and after the expiration of said

(9)
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1 period no person who is engaged as an individual or who is

2 a member of a partnership or is a director or other officer of

3 a corporation which is engaged in the conduct of a bank or

4 trust company shall act as a director or other officer or em-

5 ployee of' any such common carrier for which he or such

6 partnership or bank or trust company acts, either separately

7 or in connection with others, as agent for or underwriter of

8 the sale or disposal by such common carrier of issues or parts

9 of issues of its securities, or from which he' or such partner-

10 ship or bank or trust company purchases, either separately or

11 in connection with others, issues or parts of issues of securi-

12 ties of such conmion carrier.

13 That from and after two years from the date of the ap-

14 proval of this Act no person shall at the same time be a

15 director or other officer or employee of more than one bank,

16 banking association, or trust company organized or operat-

17 ing under the laws of the United States either of which has

18 deposits, capital, surplus, and undivided profits aggregating

19 more than $2,500,000; and no private banker or person

20 who is a director in any bank or trust company, organized

21 and operating imder the laws of a State, having deposits,

22 capital, surplus, and undivided profits aggregating more than

23 $2,500,000, shall be eligible to be a director in any bank or

24 banking association organized or operating under the laws

25 of the United States. The eligibility of a director under the

(10)



TRUST LEGISLATION. 1919

1 .foregoing provisions shall be determined by the average

2 amount of deposits, capital, surplus, and undivided profits as

3 shown in the ofl&cial statements of such bank', banking asso-

4 ciation, or trust company filed as provided by law during the

5 fiscal year next preceding the date set for the annual election

6 of directors, and when a director has been elected in accord-

7 ance with the provisions of this Act it shall be lawful for him

8 to continue as such for one year thereafter under said election.

9 No bank, banking association, or trust company organ-

ic ized or operating under the laws of the United States in any

1

1

city or incorporated town or village of more than one hundred

12 thousand inhabitants, as shown by the last preceding decen-

13 nial census of the United States, shall have as a director or

14 other ofl&cer or employee any private banker or any director

15 or other ofiicer or employee of any other bank, banking

16 association, or trust company located in the same place:

17 Provided, That nothing in this section shall apply to mutual

18 savings banks not having a capital stock represented by

19 shares: Provided further, That a director or other ofl&cer or

20 eniployee of such bank, banking association, or trust com-

21 pany may be a director or other ofl&cer or employee of not

22 more than one other bank or trust company organized under

23 the laws of the United States or any State where the entire

24 capital stock of one is owned by stockholders in the other:

26 And providedfurther, That nothing contained in this section

(11)
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1 shall forbid a director of class A of a Federal reserve bank,

2 as defined in the Federal Reserve Act, from behig an oflicer or

3 director or both an ofl&cer and director in one member bank.

4 That from and after two years from the date of the

5 approval of this Act no person at the same time shall be a

6 director in any two or more corporations either of which

7 has capital, surplus, and undivided profits aggregating

8 more than $1,000,000, engaged in whole or in part in

9 commerce, other than common carriers subject to the Act

10 to regulate commerce, approved February, fourth, eighteen

11 hundred and eighty-seven, if such corporations are or shall

12 have been theretofore, by virtue of their business and location

13 of operation, competitors, so that an elimination of competi-

14 tion by agreement between them would constitute a violation

15 of any of the provisions of any of the antitrust laws. The

16 eligibility of a director under the foregoing provision shall be

J 17 determined by the aggregate amount of the capital, surplus,

18 and undivided profits, exclusive of dividends declared but not

19 paid to stockholders, at the end of the fiscal year of said cor-

20 poration next preceding the election of directors, and when a

21 director has been elected in accordance with the provisions

22 of this Act it shall be lawful for him to continue as such for

23 one year thereafter.

24 That any person who shall violate any of the provisions

25 of this section shall be guilty of a misdemeanor and shall be

(12)
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1 punished by a fine of SlOO a day for each day of the con-

2 tmuance of such violation, or by imprisonment for such

3 period as the court may designate, not exceeding one year,

4 or by both, in the discretion of the court.

5 Sec. 10. That any suit, action, or proceeding under the

6 antitrust laws against a corporation may be brought not

7 only in the judicial district whereof it is an inhabitant, but

8 also in any district wherein it may De found.

9 Sec. 11. That in any suit, action, or proceeding brought

10 by or on behalf of the United States subpoenas for witnesses

11 who are required to attend a court of the United States in

12 any judicial district in any case, civil or criminal, arising

13 under the antitrust laws may run into any other district.

14 Sec. 12. That whenever a corporation shall be guilty

15 of the violation of any of the provisions of the antitrust laws

16 the offense shall be deemed to be also that of the individual

17 directors, officers, and agents of such corporation who shall

18 have authorized, ordered, or done any of such prohibited

19 - acts, and upon conviction thereof they shall be deemed guilty

20 of a misdemeanor and punished by a fine not exceeding

21 $5,000, or by imprisonment not exceeding one year, or hf

22 both, in the discretion of the court.

23 Sec. 13. That the several district courts of the United

24 States are hereby invested with jurisdiction to prevent and

25 restrain violations of this Act, and it shall be the duty of the

(13)
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I several district attorneys of the United States, in their re-

^ spective districts, under the direction of the Attorney Gen-

3 eral,to institute proceedings in equity to prevent and restrain

4 such violations. Such proceedings may be by way of peti-

6 tion setting forth the case and praying that such violation

6 shall be enjoined or otherwise prohibited. When the parties

7 complained of shall have been duly notified of such peti-

8 tion, the court shall proceed, as soon as may be, to the hear-

9 ing and determination of the case; and pending such peti-

JO tion, and before final decree, the court may at any time make

11 such temporary restraining order or prohibition as shall be

12 deemed just in the premises. Whenever it shall appear to

13 the court before which any such proceeding may be pending

14 that the ends of justice require that other parties should be

15 brought before the court, the court may cause them to be

16 summoned, whether they reside in the district in which the

17 court is held or not, and subpoenas to that end may be served

18 in any district by the marshal thereof.

19 Sec. 14. That any person, firm, corporation, or asso-

^0 elation shall be entitled to sue for and have injunctive re-

gl lief, in any court of the United States having jurisdiction

g2 over the parties, against threatened loss or damage by a

23 violation of the antitrust laws, when and under the same

^4 conditions and principles as injunctive relief against threat-

85 ened conduct that will cause loss or damage is granted by

(14)
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1 courts of equity, under the rules governing such proceedings,

2 and upon the execution of proper bond against damages for

3 an injunction improvidently granted and a showing that the

4 danger of irreparable loss or damage is immediate, a pre-

5 Uminary injunction may issue: Provided, That nothing

6 herein contained shall be construed to entitle any person,

7 firm, corporation, or association, except the United States,

8 to bring suit in equity for injunctive relief against any

9 common carrier subject to the provisions of the Act to regu-

10 late commerce, approved February fourth, eighteen hun-

11 dred and eighty-seven, in respect of any matter subject to

12 the regxilation, supervision, or other jurisdiction of the In-

13 terstate Commerce Commission.

14 Sec. 15. That no injunction, whether prehminary or

15 permanent, in cases other than those described in section

16 two hundred and sixty-six of an Act entitled "An Act to

17 codify, revise, and amend the laws relating to the judiciary,"

18 approved March third, nineteen hundred and eleven, shall be

19 issued without previous notice and an opportunity to be

20 heard on behalf of the parties to be enjoined, which notice,

21 together with a copy of the biU of complaint or other plead-

22 ing upon which the application for such injunction is

23 based, shall be served upon the parties sought to be enjoined

24 a reasonable time in advance of the hearing of such ap-

25 plication.

(15)
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1 No temporary restraining order shall be granted with-

2 out notice to the opposite party, unless it shall clearly appear

3 from specific facts shown by affidavit, or by the verified bill,

4 that immediate and irreparable injury, loss, or damage will

5 result to property or a property right of the complainant,

6 and that the giving of notice of the application or the delay

7 incident thereto would probably permit the doing of the act

8 sought to be restrained before notice could be served or

9 hearing had thereon. Every such temporary restraining

10 order shall be indorsed with the date and hour of issuance,

11 shall be forthwith entered of record, shall define the injury

12 and state why it is irreparable and why the order was

13 granted without notice, and shall by its terms expire within

14 such time after entry, not to exceed ten days, as the court or

15 judge may fix, unless within the time so fixed the order is

16 extended or renewed for a Hke period, after notice to thos6

17 previously served, if any, and for good cause shown, and the

18 reasons for such extension shall be entered of record. Such

19 matters shall be given precedence of all matters except older

20 matters of the same character; and when such matters come

21 up for hearing, the party obtaining the temporary restraining

22 order shall proceed with his appHcation for a preUminary

23 injunction, and if he does not do so, the court shall dissolve

24 his temporary restraining order. Upon two days' notice

25 to the party obtaining such temporary restraining order

(16)
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1 the opposite p&Hj may appear and move the dissolution or

2 modification of the order, and in that event the court or

3 judge shall proceed to hear and determine the motion as

4 expeditiously as the ends of justice may require.

5 Section two hundred and sixty-three of an Act entitled

6 "An Act to codify, revise, aad amend the laws relating to

7 the judiciary," approved March third, nineteen hundred and

8 eleven, is hereby repealed.

9 Sec. 16. That, except as otherwise provided in section

10 fourteen of thia Act,, no restraining order or interlocutory

11 order of injunction shall issue, except upon the giving of

12 security by the appHcant in such sum as the court or judge

13 may deem proper, conditioned upon the payment of such

14 costs and damages as may be incurred or suffered by any

15 party who may be found to have been wrongfully enjoined

16 or restrained thereby.

17 Sec. 17. That every order of injunction or restraining

18 order shall set forth the reasons for the issuance of the same,

19 shall be specific in terms, and shall describe in reasonable

20 detail, and not by reference to the biU of complaint or other

21 document, the act or acts sought to be restrained, and shall

22 be binding only upon the parties to the suit, their agents,

23 servants, employee's, and attorneys, or those in active concert

24 with them, and who shall, by personal service or otherwise,

25 have received actual notice of the same.

(17)
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1 Sec. 18. That no restraining order or injunction shall

2 be granted by any court of the Uaited States, or a judge or

3 the judges thereof, in any case between an employer and em-

4 ployees, or between enaployers and employees, or between

5 employees, or between persons employed and persons seek-

6 ing employment, involving, or growing out of, a dispute

7 concerning terms or conditions of employment, unless neces-

8 sary to prevent irreparable injury to property, or to a prop-

9 erty right, of the party making the apphcation, for which

10 injury there is no adequate remedy at law, and such property

11 or property right must be described with particularity in

12 the apphcation, which must be in writing and sworn to by

13 the applicant or by his agent or attorney.

14 And no such restraining order or injunction shaU pro-

15 hibit any person or persons from terminating any relation of

16 employment, or from ceasing to perform any work or labor,

17 or from recommending, advising, or persuading others by

18 peaceful means so to do ; or from attending at or near a house

19 or place where any person resides or works^ or carries on

20 business or happens to be, for the purpose of peacefully

21 obtaining or communicating information, or of peacefully

22. persuading any person to work or to abstain from working;

23 or from ceasing to patronize or to employ any party to such

24 dispute, or from recommending, advising, or persuading

25 others by peaceful means so to do ; or from paying or giving

(18)
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1 to, or withholding from, any person engaged in such dispute,

2 any strike benefits or other moneys or things of value; or

3 from peaceably assembling at any place in a lawful manner,

4 and for lawful purposes; or from doing any act or thing

5 which might lawfully be done in the absence of such dispute

6 by any party thereto.

" 7 Sec. 19. That any person who shall willfully disobey

8 any lawful writ, process, order, rule, decree, or command of

9 any district court of the United States or any court of the
,

10 District of Columbia by doing any act or thing therein, or

11 thereby forbidden to be done by him, if the act or thing so

12 done by him be of such character as to constitute also a

13 criminal oflfense under any statute of the United States, or at

14 common law, shall be proceeded against for his said con-

15 tempt as hereinafter provided.

16 Sec. 20. That whenever it shall be made to appear to

17 any district court or judge thereof, or to any judge therein

18 sitting, by the return of a proper officer on lawful process,

19 or upon the affidavit of some credible person, or by informa-

20 tion filed by any district attorney, that there is reasonable

21 ground to believe that any person has been guilty of such

22 contempt, the court or judge thereof, or any judge therein

23 sitting, may issue a rule requiring the said person so charged

24 to show cause upon a day certain why he should not be

25 punished therefor, which rule, together with a copy of the

(19)
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1 affidavit or information, shall be served upon the person

2 charged with sufficient promptness to enable him to prepare

3 for and maik^ retyrn to the order at tjie time fixed therein.

4 If upon or by svich return, in the judgment of the court, the

5 alleged contempt be not sufficiently purged, 9. trial sh,^ be

6 directed at a time and place fixed by the coujt: Provided,

7 however, That if the accused, being a natural pergoja, fail or

8 refuse to m^,^§ return to the rule to show cause, an attach-

9 ment may igsue against his person to compel an answer,

10 and in case of his co;ntinued failure or refusal, or if for any

11 reason it be impracticable to dispose of the matter on t|ie

12 return day, he may be required to give reasonable b*il (pr

13 his attendance at the trial and his, submis^on to the final

14 judgment of the court. Where the accused person is a body

15 corporate, an attachment fpr the sequestration of its prop-

16 erty may be issued upon Uke refusal or failure to answqr.

17 In aU cases within the purview qf this Act such trial

18 may be by the coyrt, or, upon demand of the accused, by a

19 jury; in which latter event the court may impanel a jury

20 from the jurors then in attendance, or the court or the judge

21 thereof in chambers may cause a sufficient number of jurors

22 to be selected and summoned, as provided by law, to attend

23 at the time and place of trial, at which time a jury shall be

24 selected and impaneled as upon a trial for misdemeanor;

25 and such trial shall conform, as near as may be, to the

(20)
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1 practice in criminal cases prosecuted by indictment or upon

2 information.

3 If the accused be found guilty, judgment shall be eiutergd

4 acicordingly, prescribing the puni^ljmentj eiitlier by fine or

5 imprisonment, or both, in the discretion of thp court. Such

§ fine ahaU be paid to the United 3tate^ or to the complain-

7 ant or other party injure4 by tji^ act constituti;ng the con-

8 tgmpt, or may, where more than one is so dftm^,ged, be

9 divided or appsortioned ^mong them sts the court may direct,

10 but in no case shall the fine to be paid to the United States

11 exceed, in case the accused is a natural person, the sum' of

12,- P,000, uor shall suQt imprJi?,Qp,53.ent exceed tJie terpa of six

13 months.

14 Sec 21. That the evidence t^ken upo^ the trial of any

^5 pepfton so accused way be pjeserved by bill of exceptions, and

XQ any judgment of eo^victitpn, m^j be reviewed upon wit of

17 error in aU respects as now provided by law in ouuiu^l cases^

18 and may be affirmed, reversed, or modified as justice may re-

19 quire. Upon the granting of such writ of error, execution

20 of judgment shall be stayed, and the accused, if thereby sen-

21 tenced to imprisonment, shall be admitted to bail in such

22 reasonable surn as may be required by the court, or by any

23 justice, or any judge, of any district court of the United

24 States or any court of the District of Columbia.

(21)
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1 Sec. 22. That nothing herein contained shall be con-

2 strued to relate to contempts committed in the presence of

3 the court, or so near thereto as to obstruct the administra-

4 tion of justice, nor to contempts committed in disobedience

5 of any lawful writ, process, order, rule, decree, or command

6 entered in any suit or action brought or prosecuted in the

7 name of, or on behalf of, the United States, but the same,

8 and all other cases of contempt not specifically embraced

9 within section nineteen of this Act, may be punished in con-

10 formity to the usages at law and in equity now prevaihng.

11 Sec. 23. That no proceeding for contempt shall be

12 instituted against any person unless begun within one year

13 from the date of the act complained of; nor shall any such

14 proceeding be a bar to any criminal prosecution for the same

15 act or acts; but nothing herein contained shall aflFect any

16 proceedings in contempt pending at the time of the passage

17 of this Act.

(22)
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[COMMITTEE PEINT.]

63d congress, 1 XT "D t K.GK.*y
2d Session. | Xl. Xt. lOOO/.

IN THE HOUSE OF REPRESENTATIVES.

Mat 2, 1914.

Mr. Clayton introduced the following bill; which was referred to the Com-
mittee on the Judiciary and ordered to be printed.

A BILL
To supplement existing laws against unlawful restraints and monopolies, and

for other purposes.

1 Be it enacted hy the Senate and House of Representor

2 tives of the United States of America in Congress assemhled,

3 That "antitrust laws," as used herein, includes the Act

4 entitled "An Act to protect trade and commerce against

5 unlawful restraints and monopolies," approved July second,

6 eighteen hundred and ninety; sections seventy-three to

7 seventy-seven, inclusive, of an Act entitled "An Act to

8 reduce taxation, to provide revenue for the Government,

9 and fof other purposes," of August twenty-seventh, eighteen

(1)
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1 hundred and ninety-four; an Act entitled "An Act to amend

2 sections seventy-tliree and seventy-six of the Act of August

3 twenty-seventh, eighteen hundred and ninety-four, entitled

4 'An Act to reduce taxation, to provide revenue for the Gov-

5 ernment, and for other purposes,' " approved February

6 twelfth, nineteen hundred and thirteen; and also this Act.

7 "Commerce," as used herein, means trade or commerce

8 among the several States and with foreign nations, or be-

9 tween the District of Columbia or any Territory of the

10 United States and any 'State, Territory, or foreign nation

11 or between any insular possessions or other places under

12 the, jurisdiction of the United States, or between any such

13 possession or place and any State or Territory of the United

14 States or the District of Columbia or any foreign nation,

15 or within the District of Columbia or any Territory or any

16 insular possession or other place under the jurisdiction of the

17 United States.

18 The . word "person" or "persons" wherever used

19 in this Act shall be deemed to include corporations and

20 associations existing under or authorized by the laws of either

21 the United States, the laws of any of the Territories, the

22 laws of any State, or the laws of any foreign country.

23 Sec. 2. That any person engaged in commerce who

24 shaU either directly or indirectly discriminate in price be-

25 tween different purchasers of commodities in the same or

(2)
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1 diffea-ent sections or communities, which commodities are

2 sold for use, consumption, or resale within the United States -

3 or any Territoiy thereof or the District of Columbia or any

4 insular possession or other place under the jurisdiction of the

5 United States, with the purpose or intent to thereby destroy

6 or wrongfully injiu-e the business of a competitor, of either

7 such purchaser or seller, shall be deemed guilty of a mis-

8 demeanor, and upon conviction ^thereof shall be punished

9 by a fine not exceeding $5,000, or by imprisonment not

10 exceeding one year, or by both, in the disci etion of the

11 court: Provided, That nothing herein contained shall pre-

12 vent discrimination in price between purchasers of com-

13 modities on account of differences in the grade, quaHty, or

14 quantity of the commodity sold, or that makes only due

15 allowance for difference in the cost of transportation: And

16 'provided further, That nothing herein contained shall pre-

17 vent persons engaged in selling goods, wares, oi merchan-

18 dise in commerce from selecting their own customers, except

19 as provided in section three of this act.

20 Sec. 3. That it shall be unlawful for the owner or

21 operator of any mine or for any person controlling the

22 product of any mine engaged in selling its products in com-

23 merce to i efuse arbiti arily to sell such product to a responsible

,24 person, firm, or corporation who applies to purchase such

2b product for use, consumption, or resale within the United

(3)
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1 States or any Territory thereof or the District of ColTimbia

2 or any insular possession or other place under the jurisdic-

3 tion of the United States, and any person violating this seo-

4 tion shall be deemed guilty of a misdemeanor and shall be

6 punished as provided in the preceding section.

6 Seo. 4. That any person engaged in commerce who

7 shall lease or make a sale of goods, vrares, merchandise,

8 machineiy, supplies, or other commodities for use, con-

'

9 sumption, or resale within the United States or any

10 Territory thereof or the District of Columbia or

11 any insular possession or other place under the ]uris-

12 diction of the United States, or fix a price chaiged

13 therefor, or discount from, or rebate upon such price,

14 on the condition or understanding that the lessee or

15 purchaser thereof shall not use or deal in the goods, wares,

16 merchandise, machinery, supplies, or other commodities

17 of a competitor or competitors of the lessor or seller shall

18 be deemed guilty of a misdemeanor, and upon conviction

19 thereof shall be punished by a fine not exceeding $5,000,

20 or by imprisonment riot exceeding one yeai, or by both, in

21 the discretion of the court.

22 Sec. 5. That any person who shall be injiu"ed in his

23 business or property by reason of anything forbidden in

24 the antitrust laws, may sue therefor in any district court of

25 the United States in the district in which the defendant

(4)
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1 resides or is found, without respect to the amount in con-

2 troversy, and shall recover threefold the damages by him

3 sustained, and the cost of suit, iacluding a reasonable

4 attorney's fee.

5 Sec. 6. That whenever in any suit or proceeding in

6 equity hereafter brought by or on behalf of the United

7 States under any of the antitrust laws there shall have

S been rendered a final judgment or decree to the eflPect that

9 a defendant has or has not entered into a contract, combina-

10 tion in the form of trust or otherwise, or conspiracy, in re-

11 straint of trade or commerce, or has or has not monopolized,

12 or attempted to monopolize, or combined with any person

13 or persons to monopolize, any part of commerce, in viola-

14 tion of any of the antitrust laws, said judgment or decree

15 shall, to the fuU extent to which such judgment or decree

16 would constitute in any other proceeding an estoppel as

17 between the United States and such defendant, constitute

18 in favor of or against such defendant conclusive evidence

19 of the same facts, and be conclusive as to the same questions

20 of law in favor of or against any other party in any action or

21 proceeding brought under or involving the provisions of

22 any of the antitrust laws.

23 Whenever any suit or proceeding in equity is hereafter

24 brought by or on behalf of the United States, under any of

25 the antitrust laws, the statute of limitations in respect of each

(5)
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1 and every private right of action, arising under such antitrust

2 laws, and based, in whole or iu part," on any matter com-

3 plained of in said suit or proceeding in equity, shall be sus-

4 pended during the pendency of such suit or proceeding in

5 equit3^

6 Sec. 7. That nothing contained in the antitrust laws

7 shall be construed to forbid the existence and operation of

8 fraternal, labor, consumers, agricultural, or horticultural

9 organizations, orders, or associations instituted for the pur-

10 poses of mutual help, and not having capital stock or con-

11 ducted for profit, or to forbid or restrain individual members

12 of such organizations, orders, or associations from carrying

13 out the legitimate objects thereof.

14 Nothing contained in the antitrust laws shall be con-

15 strued to forbid associations of traffic, operating, accounting,

16 or other officers of common carriers for the purpose of con-

17 ferring among themselves or of making any lawful agree-

18 ment as to any matter which is subject to the regulating or

19 supervisory jurisdiction of the Interstate Commerce Com-

20 mission, but all such matters shall continue to be subject to

21 such jurisdiction of the commission, and all such agreements-

22 shall be entered and kept of record by the carriers, parties-

23 thereto, and shall at all times be open to inspection by the

24 commission: Provided, That nothing in this Act shall be

25 construed as modifying existing laws prohibiting the pooling

(6)
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1 of earnings or traffic, or existing laws against joint agree-

2 ments hf common carriers to maintain rates.

3 Sec. 8, That no corporation engaged in commerce

4 shall acquire, directly or indirectly, the whole or any part of

5 the stock or other share capital of another corporation en-

6 gaged also in-comnierce, where the effect of such acquisition

7 is to eliminate or substantially lessen competition between

8 the corporation whose stock is so acquired and the corporar

9 tion making the acquisition, or to create a monopoly of any

10 line of trade in any section or community.

11 No corporation shall acquire, directly or indirectly, the

12 whole or any part of the stock or other share capital of two

13 or more corporations engaged in commerce where the effect

14 of such acquisition, or the use of such stock by the votings

15 or granting of proxies or otherwise, is to eliminate or sub-

16 stantially lessen 'competition between such corporations, or

17 any of them, whose stock or other share capital is so acquired,

18 or to create a monopoly of any line of trade in any section

19 or community.

20 This section shall not apply to corporations purchasing-

21 su«h stock solely for inyestment and not using the same by-

22 voting or otherwise to bring about, or in attempting to brings

23 about, the substantial lessening of competition. Nor shall-

24 anything contained in this section prevent a corporation-

25 engaged in commerce from causing the formation of sub--
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1 sidiary corporations for the actual carrying on of their im-

2 mediate lawful business, or the natural and legitimate

3 branches or extensions thereof, or from owning and holdiag

4 all or a part of the stock of such subsidiary corporations,

5 when the effect of such formation is not to eliminate or

6 substantially lessen competition.

7 Nothing contained in this section shall be held to affect

8 or impair any right heretofore legally acquired: Provided,

9 That nothing in this paragraph shall make stockholding

10 relations between corporations legal when such relations

11 constitute violations of the antitrust laws.

12 Nor shall anything herein contained be construed to

13 prohibit any railroad corporation from aiding in the con-

14 struction of branch or short line railroads so located as to

15 become feeders to the main line of the company so aiding in

16 such construction or from acquiring or owning all or any part

17 of the stock of such branch line, nor to prevent any. railroad

18 corporation from acquiring and owning aU or any part of the

19 stock of a branch or short line railroad constructed by an

20 independent company where there is no substantial com-

21 petition between the company owning the branch line so

22 constructed and the company owning the main line acquiriag

23 the property or an interest therein, nor to prevent any rail-

24 road company from extending any of its lines through the

25 medium of the acquisition of stock or otherwise of any other

(8)
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1 railroad company where there is no substantial competition

2 between the company extending its lines and the company

3 whose stock, property, or an interest therein is so acquired.

4 A violation of any of the provisions of this section shall

5 be deemed a misdemeanor, and shall be punishable by a fine

6 not exceeding $5,000, or by imprisonment not exceeding

7 one year, or by both, in the discretion of the court.

8 Sec. 9. That from and after two years from the date of

9 the approval of this Act no person who is engaged as an

10 individual, or who is a member of a partnership, or is a

11 director or other officer of a corporation that is engaged in

12 the business, in whole or in part, of producing or selling

13 equipment, materials, or supplies to, or in the construction or

14 maintenance of, railroads or other common carriers engaged

15 in commerce, shall act as a director or other officer or

16 employee of any other corporation or common carrier en-

17 engaged in commerce to which he, or such partnership or cor-

18 poration, sells or leases, directly or indirectly, equipment,

19 materials, or supplies, or for which he or such partnership or

20 corporation, directly or indirectly, engages in the work of

21 construction or maintenance; and after the expiration of said

22 period no person who is engaged as an individual or who is

23 a member of a partnership or is a director or other officer of

24 a corporation which is engaged in the conduct of a bank or

(9)
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1 trust company shall act as a director or other officer or em-

2 ployee of any such common carrier for which he or such

3 partnership or bank or trust company acts, either separately

4 or in connection with others, as agent for or underwriter of the

5 sale or disposal by such common carrier of issues or parts of

6 issues of its securities, or from which he or such partnership

7 or bank or trust company purchases, either separately or in

8 connection with others, issues or parts of issues of securities

9 of such common carrier.

10 That from and after two years from the date of the

11 approval of this Act no person shall at the same time be a

12 director or other officer or employee of more than one bank,

13 banking association, or trust company organi^ied or operat-

14 ing under the laws of the United States either of which has

15 deposits, capital, surplus, and undivided profits aggregating

16 more than $2,500,000; and no private banker or person

17 who is a director in any bank or trust company, organized

18 and operating under the laws of a State, having deposits,

19 capital, surplus, and undivided profits aggregating more than

20 $2,500,000, shall be eligible to be a director in any bank or

21 banking association organized or operating under the laws

22 of the United States. The eligibility of a director under the

23 foregoing provisions shall be determined by the average

24 amount of deposits, capital, surplus, and undivided profits as

25 shown in the official statements of such bank, banking asso-

(10)



TEUBT LEGISLATION. 1941

1 elation, or trust company filed as provided by law during the

2 fiscal year next preceding the date set for the annual election

3 of directors, and when a director has been elected in accord-

4 ance with the provisions of this Act it shall be lawful for him

5 to continue as such for one year thereafter under said election.

6 No bank, banking association, or trust company organ-

7 ized or operating under the laws of the United States in any

8 city or incorporated town or village of more than one hundred

9 thousand inhabitants, as shown by the last preceding decen-

10 nial census of the United States, shall have as a director or

11 other officer or employee any private banker or any director

12 or other officer or employee of any other bank, banking

13 association, or trust company located in the same place:

14 Provided, That nothing in this section shall apply to mutual

15 savings banks not having a capital stock represented by

16 shares: Provided further, That a director or other officer or

17 employee of such bank, banking association, or trust com-

18 pany may be a director or other officer or employee of not

19 more than one other bank or trust company organized under

20 the laws of the United States or any State where the entire;

21 capital stock of one is owned by stockholders in the others

22 And ^ovidedfurther, That nothing contained in this section

23 shall forbid a director of class A of a Federal reserve bank,

24 as defined in the Federal Reserve Act^ from being an officer or

25 director or both an officer and director in one member bank-

(11)
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1 That from and after two years from the date of the

2 approval of this Act no person at the same time shall be a

3 director in any two or more corporations, either of which

4 has capital, surplus, and undivided profits aggregating

5 more than $1,000,000, engaged in whole or in part in

6 commerce, other than common carriers subject to the Act

7 to regulate commerce, approved February fourth, eighteen

8 hundred and eighty-seven, if such corporations are or shall

9 have been theretofore, by virtue of their business and location

10 of operation, competitors, so that an ehmination of competi-

1

1

tion by agreement between them would constitute a violation

12 of any of the provisions of any of the antitrust laws. The

13 ehgibUity of a director under the foregoing provision shall be

14 determined by the aggregate amount of the capital, surplus^

16 and undivided profiits, exclusive of dividends declared but not

16 paid to stockholders, at the end of the fiscal year of said cor-

17 poration next preceding the election of directors, and when a

18 director has been elected in accordance with the provisions

19 of this Act it shall be lawful for him to continue as such for

20 one year thereafter.

21 That any person who shall violate any of the provisions

22 of this section shall be guilty of a misdemeanor and shall be

23 punished by a fine of $100 a day for each day of the con-

24 tinuance of such violation, or by imprisonment for such

25 period as the court may designate, not exceeding one year,

26 or by both, in the discretion .of the court.

(12)
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1 Sec. 10. That any suit, action, or proceeding under the

2 antitrust laws agaiust a corporation may be brought not only

3 in the judicial district whereof it is an inhabitant, but also ia

4 any district wherein it may be found.

5 Sec. 11. That in any suit, action, or proceeding brought

6 by or on behalf of the United States subpoenas for witnesses

7 who are required to attend a court of the United States in

8 any judicial district in any case, civil or criminal, arising

9 under the antitrust laws may run into any other district.

10 Sec. 12. That whenever a corporation shall be guilty

11 of the violation of any of the provisions of the antitrust laws,

12 the offense shall be deemed to be also that of the individual

13 directors, officers, or agents of such corporation; and upon

14 the conviction of the corporation any director, officer, or

15 agent who shall have authorized, ordered, or done any of

16 such prohibited acts shaU be deemed guilty of a misdemeanor,

17 and upon conviction therefor shall be punished by a fine not

18 exceeding $5,000, or by imprisonment not exceeding one

19 year, or by both, in the discretion of the court.

20 Sec. 13. That the several district courts of the United

21 States are hereby invested with jurisdiction to prevent and

22 restrain violations of this Act, and it shall be the duty of the

23 several district attorneys of the United States, in their re-

24 spective districts, under the direction of the Attorney Gen-

25 eral, to institute proceedings iu equity to prevent and restrain

(13)



1944 TBUST LEGISLATION.

1 such violations. Such proceedings may be by way of peti-

2 tion setting forth the case and praying that such violation

3 shall be enjoined or otherwise prohibited. When the parties

4 complained of shall have been duly notified of such peti-

5 tion, the court shall proceed, as soon as may be, to the hear-

6 ing and determination of the case; and pending such peti-

7 tion, and before final decree, the court may at any time make

8 such temporary restraining order or prohibition as shall be

9 deemed just in the premises. Whenever it shall appear to

10 the court before which any such proceeding may be pending

11 that the ends of justice require that other parties should be

12 brought before the court, the court may cause them to be

13 summoned, whether they reside in the district in which the

14 court is held or not, and subpoenas to that end may be served

15 in any district by the marshal thereof.

16 Sec. 14. That any person, firm, corporation, or asso-

17 elation shall be entitled to sue for and have injunctive re-

18 lief, in any court of the United States having jurisdiction

19 over the parties, against threatened loss or damage by a

20 violation of the antitrust laws, when and under the same

21 conditions and principles as injunctive relief against threat-

22 ened conduct that will cause loss or damage is granted by

23 courts of equity, under the rules governing such proceedings,

24 and upon the execution of proper bond against damages for

25 an injunction improvidently granted and a showing that the

(14)
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1 danger of irreparable loss or damage is immediate, a pre-

2 liminary injunction may issue: Provided, That nothing

3 herein contained shall be construed to entitle any person,

4 firm, corporation, or association, except the United States,

5 to bring suit in equity for injunctive reHef against any

6 common carrier subject to the provisions of the Act to regu-

7 late conimerce, approved February fourth, eighteen hun-

8 dred and eighty-seven, in respect of any matter subject to

9 the regulation, supervision, or other jurisdiction of the In-

10 terstate Commerce Commission.

11 Sec. 15. That no preliminary injunction shall be is

12 sued without notice to the opposite party.

13 No temporary restraining order shall be granted with-

14 out notice to the opposite party unless it shall clearly appear

15 from specific facts shown by affidavit or by the verified bill

16 that immediate and irreparable injury, loss, or damage will

17 result to property or a property right of the apphcant before

18 notice could be served or hearing had thereon. Every such

19 temporary restraining order shall be indorsed with the date

20 and hour of issuance, shall be forthwith filed in the clerk'-s

21 office and entered of record, shall define the injury and state

22 why it is irreparable and why the order was granted without

23 notice, and shall by its terms expire within such time after

24 entry, not to exceed ten days, as the court or judge may

25 fibs. In case a temporary restraining order shall be granted

(15)
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1 without notice ia the contingency specified, the matter of the

2 issuance of a preUminary injunction shall be set down for

3 a hearing at the earhest possible time and shall take prece-

4 dence of all matters except older matters of the same char-

5 acter; and when the same comes up for hearing the party

6 obtaining the temporary restraining order shall proceed with

7 his application for a preliminary injunction, and if he does

8 not do so the court shall dissolve his temporary restraining

9 order. Upon two days' notice to the party obtaining such

10 temporary restraining order the opposite party may appear

11 and move the dissolution or modification of the order, and in

12 that event the court or judge shall proceed to hear and

13 determine the motion as expeditiously as the ends of justice

14 may require.

15 Section two hundred and sixty-three of an Act entitled

16 "An Act to codify, revise, and amend the laws relating to

17 the judiciary," approved March third, nineteen hundred

18 and eleven, is hereby repealed.

19 Nothing in this section contained shall be deemed to

20 alter, repeal, or amend section two hundred and sixty-six of

21 an Act entitled "An Act to codify, revise, and amend the

22 laws relating to the judiciary," approved March third, nine-

23 teen hundred and eleven.

24 Sec. 16. That, except as otherwise provided in section

25 fourteen of this Act, no restraining order or interlocutory

(16)
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1 order of injunction shall issue, except upon the giving of

2 security by the applicant in such sum as the court or judge

3 may deem proper, conditioned upon the payment of such

4 costs and damages as may be incurred or suffered by any

5 party who may be found to have been wrongfully enjoined

6 or restrained thereby,

7 Sec. 17. That every order of injunction or restraining

8 order shall set forth the reasons for the issuance of the same,

9 shall be specific in terms, and shall describe in reasonable

10 detail, and not by reference to the bill of complaint or other

1

1

document, the act or acts sought to be restrained, and shall

12 be binding only upon the parties to the suit, their agents,

13 servants, employees, and attorneys, or those in active concert

14 with them, and who shall, by personal service or otherwise,

15 have received actual notice of the same.

16 Seo. 18. That no restraining order or injimction shaD

17 be granted by any court of the United States, or a judge or

18 the judges thereof, in any case between an employer and em-

19 ployees, or between employers and employees, or between

20 employees, or between persons employed and persons seek-

21 ing employment, involving, or growing out of, a dispute

22 concerning terms or conditions of employment, unless neces-

23 sary to prevent irreparable injury to property, or to a prop-

24 erty right, of the party making the application, for which

(17)
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1 injury there is no adequate remedy at law, and such property

2 or property right must be described with particularity in

3 the application, which must be in writing and sworn to by

4 the applicant or by his agent or attorney.

5 And no such restraining order- or injunction shall pro-

6 hibit any person or persons from terminating any relation of

7 employment, or from ceasiag to perform any work or labor,

8 or from recommendiag, advising, or persuading others by

9 peaceful means so to do ; or from attending at or near a house

10 or place where any person resides or works, or carries on

11 business or happens to be, for the purpose of peacefiiUy

12 obtaining or communicating information, or of peacefully

13 persuading any person to work or to abstain from working;

14 or from ceasing to patronize or to employ any party to such

15 dispute, or from recommending, advising, or persuading

16 others by peaceful means so to do; or from paying or giving

17 to, or withholding from, any person engaged in such dispute,

18 any strike benefits or other moneys or things of value; or

19 from peaceably assembling at any place in a lawful manner,

20 and for lawful purposes; or from doing any act or thing

21 which might lawfully be done in the absence of such dispute

22 by any party thereto.

23 Sec. 19. That any person who shall willfully disobey

24 any lawful writ, process, order, rule, decree, or command of

25 any district court of the United States or any court of the

(18)
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1 District of Columbia by doing any act or thing therein, or

2 thereby forbidden to be done by him, if the act or thing so

3 done by him be of such character as to constitute also a

4 criminal offense under any statute of the United States, or at

5 common law, shall be proceeded against for his said con-

6 tempt as hereinafter provided.

7 Sec. 20. That whenever it shall- be made to appear to

8 any district court or Judge thereof, or to any judge therein

9 sitting, by the return of a proper officer on lawful process,

10 or upon the affidavit of some credible person, or by informa-

11 tion filed by any district attorney, that there is reasonable

12 ground to believe that any person has been guilty of such

13 contempt, the court or judge thereof, or any judge therein

14 sitting, may issue a rule requiring the said person so charged

15 to show cause upon a day certain why he should not be

16 punished therefor, which rule, together with a copy of the

17 affidavit or information, shall be served upon the person

18 charged with sufficient promptness to enable him to prepare

19 for and make return to the order at the time fixed therein.

20 If upon or by such return, in the judgment of the court, the

21 alleged contempt be not sufficiently purged, a trial shall be

22 directed at a time and place fixed by the court: Provided,

23 Thowever, That if the accused, being a natural person, fail or

24 refuse to make return to the rule to show cause, an attach-

25 ment may issue against his person to compel an answer,

(19)
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1 and in case of his continued failure or refusal, or if for any

2 reason it be impracticable to dispose of the matter on the

3 return day, he may be required to give reasonable bail for

4 his attendance at the trial and his submission to the final

5 judgment of the court. Where the accused person is a body

6 corporate, an attachment for the sequestration of its prop-

7 erty may be issued upon like refusal or failure to answer.

8 In all cases within the purview of this Act such trial

9 may be by the court, or, upon demand of the accused, by a

10 jury; in which latter event the court may impanel a jury

11 from the jurors then in attendance, or the court or the judge

12 thereof in chambers may cause a sufficient number of jurors

13 to be selected and summoned, as provided by law, to attend

14 at the time and place of trial, at which time a jury shall be

15 selected and impaneled as upon a trial for misdemeanor;

16 and such trial shall conform, as near as may be, to the

17 practice in criminal cases prosecuted by indictment or upon

18 information.

19 If the accused be found guilty, judgment shall be entered

20 accordingly, prescribing the punishment, either by fine or

21 imprisonment, or both, in the discretion of the court. Such

22 fine shall be paid to the United States or to the complain-

23 ant or other party injured by the act constituting the con-

24 tempt, or may, where more than one is so damaged, be

25 divided or apportioned among them as the court may direct,

(20)
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1 but in no case shall the fine to be paid to the United States

2 exceed, in case the accused is a natural person, the sum of

3 $1,000, nor shaU such imprisonment exceed the term of six

4 months.

5 Sec. 21. That the evidence taken upon the trial of any

6 person so accused may be preserved by bill of exceptions, and

7 any judgment of conviction may be reviewed upon writ of

8 error in all respects as now provided by law in criminal cases,

9 and may be affirmed, reversed, or modified as justice may re-

10 quire. Upon the granting of such writ of error, execution

11 of judgment shall be stayed, and the accused, if thereby sen-

12 tenced to imprisonment, shall be admitted to bail in such

13 reasonable sum as may be required by the court, or by any

14 justice, or any judge, of any district court of the United

15 States or any court of the District of Columbia.

16 Sec. 22. That nothing herein contained shall be con-

17 strued to relate to contempts cormnitted in the presence of

18 the court, or so near thereto as to obstruct the admiaistra-

19 tion of justice, nor to contempts committed in disobedience

20 of any lawful writ, process, order, rule, decree, or command

21 entered in any suit or action brought or prosecuted in the

22 name of, or on behalf of, the United States, but the same,

23 and all other cases of contempt not specifically embraced

24 within section nineteen of this Act, may be punished in con-

25 formity to the usages at law and in equity now prevailing.

(21)
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1 Sec. 23. That no proceeding for contempt shall be

2 instituted against any person unless begun within one year

3 from the date of the act complained of; nor shall any such

4 proceeding be a bar to any criminal prosecution for the same

5 act or acts; but nothing herein contained shall affect any

6 proceeding in contempt pending at the time of the passage

7 of this Act.

(22)



House Report No. 627, Sixty-third Congress, Second Session.

ANTITRUST LEGISLATION.

May 6, 1914.—Referred to the House Calendar and ordered to be printed.

Mr. Clayton, from the Committee on the Judiciary, submitted the

following

REPORT.
[To accompany H. R. 15657.]

The Committee on the Judiciary, having had under consideration
the bill (H. R. 15657) to supplement existing laws against unlawful
restraints and monopolies, and for other purposes, report the same
back with the recommendation that the bill be amended as follows,

and that, as amended, it do pass.

Amendment : Strike out all after the enacting clause and insert

in lieu of the language stricken out the following

:

That " antitrust laws," as used herein, includes the act entitled "An act to

protect trade and commerce against unlawful restraints and monopolies," ap-
proved July second, eighteen hundred and ninety; sections seventy-three to
seventy-seven, inclusive, of an act entitled "An act to reduce taxation, to pro-
vide revenue for the Government, and for other purposes," of August twenty-
seventh, eighteen hundred and ninety-four ; an act entitled "An act to amend
sections seventy-three and seventy-six of the act of August twenty-seventh,
eighteen hundred and ninety-four, entitled 'An act to reduce taxation, to pro-
vide revenue for the Government, and for other purposes,' " approved February
twelfth, nineteen hundred and thirteen ; and also this act.

" Commerce," as used herein, means trade or commerce among the several

States and with foreign nations, or between the District of Columbia or any
Territory of the United States and any State, Territory, or foreign nation, or
between any insular possessions or other places under the jurisdiction of the
United States, or between any such possession or place and any State or Terri-

tory of the United State or the District of Columbia or any foreign nation, or
within the District of Columbia or any Territory or any insular possession or

other place under the jurisdiction of the United States.

The word " person " or " persons " wherever used in this act shall be deemed •

to include corporations and associations existing under or authorized by the
laws of either the United Sti'tes, the laws of any of the Territories, the laws of

any State, or the laws of any foreign country.

Sec. 2. That any person engaged in commerce who shall either directly or'

Indirectly discriminate in price between different purchasers of commodities'

in the same or- different sections or communities, which commodities are sold'

for use, consumption, or resale within the United States or any Teritory

thereof or the District of Columbia or any insular possession or other placed

under the jurisdiction of the United States, vyith the purpose or intent to'

thereby destroy or wrongfully injure the business of a competitor, of eithet'

1053
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such purchaser or seller, shall be deemed guilty of a misdemeanor, and upon
conviction thereof shall be punished by a fine not exceeding $5,000, or by
imprisonment not exceeding one year, or by both, in the discretion of the

court : Provided, That nothing herein contained shall prevent discrimination
in price between purchasers of commodities on account of difference in the

grade, quality, or quantity of the commodity sold, or that makes only due
allowance for difference in the cost of transportation : And provided further,

That nothing herein contained shall prevent persons engaged in selling goods,

wares, or merchandise in commerce from selecting their own customers, except

as provided in section three of this act.

Sec. 3. That it shall be unlawful for the owner or operator of any mine or
for any person controlling the product of any mine engaged In selling its prod-

uct in commerce to refuse arbitrarily to sell such product to a responsible

person, firm, or corporation who applies to purchase such product for use,

consumption, or resale within the United States or any Territory thereof or

the District of Columbia or any insular possession or other place under the
jurisdiction of the United States, and any person violating this section shall

be deemed guilty of a misdemeanor and shall be punished as provided in the
preceding section.

Sec. 4. That any person engaged in commerce who shall lease or make a sale

of goods,, wares, merchandise, machinery, supplies, or other commodities for

use, consumption, or resale within the United States or any Territory thereof

or the District of Columbia or any insular possession or other place under the
jurisdiction of the United States, or fix a price charged therefor, or discount
from, or rebate upon such price, on the condition or understanding that the
lessee or purchaser thereof shall rot use or deal In the goods, wares, merchan-
dise, machinery, supplies, or other commodities of a competitor or competitors
of the lessor or seller shall be deemed guilty of a misdemeanor, and upon con-

viction thereof shall be punished by a fine not exceeding $5,000, or by impris-
onment not exceeding one year, or by both, in the discretion of the court.

Sec. 5. That any person who shall be injured in his business or property by
reason of anything forbidden in the antitrust laws, may sue therefor in any
district court of the United States in the district in which the defendant resides
or is found, without respect to the amount in controversy, and shall recover
threefold the damages by him sustained, and the cost of suit, including a reason-
able attorney's fee.

Sec. 6. That whenever in any suit or proceeding in equity hereafter brought
by or on behalf of the United States under any of the antitrust laws there
shall have been rendered a final judgment or decree to the effect that a de-
fendant has or has not entered into a contract, combination in the form of trust
or otherwise, or conspiracy, in restraint of trade or commerce, or has or has
not monopolized, or attempted to monopolize, or combined with any person or
persons to monopolize, any part of commerce. In violation of any of the antitrust
laws, said judgment or decree shall, to the full extent to which such judgment or
decree would constitute in any other proceeding an estoppel as between the
United States and such defendant, constitute in favor of or against such de-
fendant conclusive evidence of the same facts, and be conclusive as to the same
questions of law In favor of or against any other party In any action or pro-
ceeding brought under or involving the provisions of any of the antitrust laws.
Whenever any suit or proceeding in equity is hereafter brought by or on be-

half of the United States, under any of the antitrust laws, the statute of limi-
tations in respect of each and every private right of action, arising under such
antitrust laws, and based, in whole or in part, on any matter complained of
in said suit or proceeding in equity, shall be suspended during the pendency
of such suit or proceeding in equity.

Sec. 7. That nothing contained in the antitrust laws shall be construed to
forbid the existence and operation of fraternal, labor, consumers, agricultural,
or horticultural organizations, orders, or associations histituted for the pur-
poses of mutual help, and not having capital stock or conducted for profit, or
to forbid or restrain Individual members of such organizations, orders, or asso-
ciations from carrying out the legitimate objects thereof.
Nothing contained In the antitrust laws shall be construed to forbid associa-

tions of traffic, operating, accounting, or other oflicers of common carriers for
the purpose of conferring among themselves or of making any lawful agree-
ment as to any matter which is subject to the regulating or supervisory juris-
diction of the Interstate Commerce Commission, but all such matters shall con-
tinue to be subject to such jurisdiction of the commission, and all such agree-
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meuts slaall be eulereil imd kept of record by tlie carriers, parties thereto, and
sliall at all times be open to inspection by the commission : Provided, That
nothing lu tliis act shall be construed as modifying existing laws prohibiting

the pooling of earnings or traffic, or existing laws against joint agreements by
common carriers to maintain rates.

Sec. 8. That no corporation engaged- In commerce shall acquire, directly or
Indirectly, the whole or any part of the stock or other share capital of another
corporation engaged also in commerce, where the effect of such acquisition is

to eliminate or substantially lessen competition between the corporation whose
stock is so acquired and the corporation making the acquisition, or to create a
monopoly of any line of trade in any section or community.
No corporation shall acquire, directly or indirectly, the whole or any part of

the stock or other share capital of two or more corporations engaged in com-
merce where the effect of such acquisition, or the use of such stock by the vot-

ing or granting of proxies or otherwise, is to eliminate or substantially lessen
competition between such corporations, or any of them, whose stock or other
share capital is so acquired, or to create a monopoly of any line of trade in any
section or community.

This section shall not apply to corporations purchasing such stock solely for

investment and not using the same by voting or otherwise to bring about, or in

attempting to bring about, the substantial lessening of competition. Nor shall

anything contained in this section prevent a corporation engaged in commerce
from causing the formation of subsidiary corporations for the actual carrying

on of their immediate lawful business, or the natural and legitimate branches
or extensions thereof, or from owning and holding all or a part of the stock of

such subsidiary corporations, when the effect of such formation is not to elimi-

nate or substantially lessen competition.
Nothing contained, in this section shall be held to affect or impair any right

heretofore legally acquired: Provided, That nothing in this paragraph shall

make , stockholding relations between corporations legal when such relations

constitute violations of the antitrust laws.

Nor shall anything herein contained be construed to prohibit any railroad cor-

poration from aiding in the construction of branch or short line railroads 50

located as to become feeders to the main line of the company so aiding in such

construction or from acquiring or owning all or any part of the stock of such

branch line, nor to prevent any railroad corporation from acquiring and owning
all or any part of the stock of a branch or short line railroad constructed by

an independent company where there is no substantial competition between the

company owning the branch line so constructed and the company owning the

main line acquiring the property or an Interest therein, nor to prevent any rail-

road company from extending any of its lines through the medium of the acquisi-

tion of stock or otherwise of any other railroad company where there is no sub-

stantial competition between the company extending its lines and the company
whose stock, property, or an interest therein is so acquired.

A violation of any of the provisions of this section shall be deemed a misde-

meanor, and shall be punishable by a fine not exceeding $5,000, or by Imprison-

ment not exceeding one year, or by both, in the discretion of the court.

Sec. 9. That from and after two years from the date of the approval of this

act no person who is engaged as an individual, or who Is a member of a partner-

ship, or is a director or other officer of a corporation that is engaged in the busi-

ness, in whole or in part, of producing or selling equipment, materials, or sup-

plies to, or in the construction or maintenance of, railroads or other common
carriers engaged' in commerce, shall act as a director or other officer or employee

of any other corporation or common carrier engaged in commerce to which he,

or such partnership or corporation, sells or leases, directly or indirectly, equip-

ment, materials, or supplies, or for which he or such partnership or corporation,

directly or indirectly, engages in the work of construction or maintenance ;
and

after the expiration of said period no person who is engaged as an indiyidual

or who is a member of a partnership or is a director or other officer of a cor-

poration which is engaged in the conduct of a bank or trust company shall act

as a director or other officer or employee of any such common carrier for which

he or such partnership or bank or trust company acts, either separately or in

connection with others, as agent for or underwriter of the sale or disposal by

such common carrier of issues or parts of issues of its securities, or from which

he or such partnership or bank or trust company purchases, either separately or

in connection with others, issues or parts of issues of securities of such com-

mon carrier.
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That from and after two years from the date of the approval of this act uo

person shall at the same time be a director or other officer or employee of more

than one bank, banking association, or trust company organized or operating

under the laws of the United States either of wh.ich has deposits, capital, surplus,

and undivided profits aggregating more than $2,500,000 ; and no private banker

or person who is a director in any bank or trust company, organized and operat-

ing under the laws of a State, having deposits, capital, surplus, and undivided

profits aggregating more that $2,500,000, shall be eligible to be a director in

any bank or banking association organized or operating under the laws of

the United States. The eligibility of a director under the foregoing provisions

shall be determined by the average amount of deposits, capital, surplus, and

undivided profits as shown in the official statements of such bank, banking

association, or trust company filed as provided by law during the fiscal year

next preceding the date set for the annual election of directors, and when a

director has been elected in accordance with the provisions of this act it shall be

lawful for him to continue as such for one year thereafter under said election.

No bank, banking association, or trust company organized or operating under

the laws of the United States in any city or Incorporated town or village of

more than one hundred thousand inhabitants, as shown by the last preceding

decennial census of the United States, shall have as a director or other officer or

employee any private banker or any director or other officer or employee of

any other bank, banking association, or trust company located in the same
place: Provided, That nothing in this section shall apply to mutual savings

banks not having a capital stock represented by shares : Provided further, That
a director or other officer or employee of such bank, banking association, or

trust company may be a director or other officer or employee of not more than
one other bank or trust company organized under the laws of the United States
or any State where the entire capital stock of one Is owned by stockholders in

the other: And provided further. That nothing contained in this section shall

forbid a director of class A of a Federal reserve bank, as defined in the Federal
Reserve Act, from being an officer or director or both an officer and director in

one member bank.
That from and after two years from the date of the approval of this act no

person at the same time shall be a director in any two or more corporations,

.

either of which has capital, surplus, and undivided profits aggregating more
than "$1,000,000, engaged in whole or in part in commerce, other than common
carriers subject to the act to regulate commerce, approved February fourth,
eighteen hundred and eighty-seven, if such corporations are or shall have been
theretofore, by virtue of their business and location of operation, competitors,
f?o that an elimination of competition by agreement between them would consti-

tute a violation of any of the provisions of any of the antitrust laws. The
eligibility of a director under the foregoing provision shall be determined by the

aggregate amount of the capital, surplus, and undivided profits, exclusive of

dividends declared but not paid to stockholders, at the end of the fiscal year of

said corporation next preceding the election of directors, and when a director

has been elected in accordance with -the provisions of this act it shall be lawful

for him to continue as such for one year thereafter.

That any person who shall violate any of the provisions of this section shall

be guilty of a misdemeanor and shall be punished by a fine of $100 a day for

each day of the continuance of such violation, or by imprisonment for such

period as the court may designate, not exceeding one year, or by both, in the

discretion of the court.

Sec. 10. That any suit, action, or proceedina; under the inititrust laws agftlnst

a corporation may be brought not only in the judicial district whereof it is an

inhabitant, b"t also in any diPtrict wherein it may be found.

Sec. 11. That in any suit, action, or proceeding brought by or on behalf of the

United States subpoenas for witnesses who are required to attend a court of the

United, States in any judicial district in any case, civil or criminal, arising

under the antitrust laws may run into any other district.

"Sec. 12. That whenever a corporation sh.Tll be guilty of the violation of any

of the provisions of the antitrust laws, the offense shall be deemed to be also

that of the individual directors, officers, or agents of such corporation; and upon

the conviction of the corporation any director, officer, or agent who shall have

authorized, ordered, or done any of such prohibited acts shall be deemed guilty

of a misdemeanor, and upon conviction thereof shall be punished by a fine not

exceeding $5,000, or by imprisonment not exceeding one year, or by both, in the

'li.'sf'retion of the court.
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Sec. 13. That tlie several district courts of the United States are hereby in-

vested with jurisdiction to prevent and restrain violations of this act, and it

shall be the duty of the several district attorneys of the United States, in their

respective districts, under the direction of the Attorney General, to Institute

proceedings in equiy to prevent and restrain such violations. Such proceedings
may be by way of petition setting forth the case and praying that such viola-

tion shall be enjoined or otherwise prohibited. When the parties complained of
shall have been duly notified of such petition, the court shall proceed, as soon
as may be, to the hearing and determination of the case; and pending such peti-

tion, and before final decree, the court may at any time malie such temporary
restraining order or prohibition as shall be deemed just in the premises. When-
ever it shall appear to the court before which any such proceeding may be
pending that the ends of justice require that other parties should be brought
before the court, the court may cause them to be summoned, whether they
reside in the district in which the court is held or not, and subpoenas to that

.

end may be served In any district by the marshal thereof.
Sec. 14. That any person, firm, corporation, or association shall be entitled to

sue for and have injunctive relief, in any court of the United States having
jurisdiction over the parties, against threatened loss or damage by a violation of the
antitrust laws, when and under the same conditions and principles as injunctive
relief against threatened conduct that will cause loss or damage is granted by
courts of equity, under the rules governing such proceedings, and upon the
execution of proper bond against damages for an Injunction Improvidently
granted and a showing that the danger of irreparable loss or damage is immedi-
ate, a preliminary injunction may issue : Provided, That nothing herein con-
tained shall be construed to entitle any person, firm, corporation, or association,

except the United States, to bring suit in equity for injunctive relief against any
common carrier subject to the provisions of the act to regulate commerce,
approved February fourth, eighteen hundred and eighty-seven, in respect of any
matter subject to the regulation, supervision, or other jurisdiction of the Inter-

state Commerce Commission.
Sec. 15. That no preliminary injunction shall be issued without notice to the

opposite party.
No temporary restraining order shall be granted without notice to the op-

posite party unless It shall clearly appear from specific facts shown by affidavit

or by the verified bill that immediate and Irreparable injury, loss, or damage
will result to property or a property right of the applicant before notice could

be served or hearing had thereon. Every such temporary restraining order

shall be indorsed with the date and hour of issuance, shall be forthwith

filed In the clerk's office and entered of record, shall define the Injury and
state why it is irreparable and why the order was granted without notice,

and shall by its terms expire within such time after entry, not to exceed ten

days, as the court or judge may fix. In case a temporary restraining order

shall be granted without notice in the contingency specified, the matter of

the issuance of a preliminary Injunction shall be set down for a hearing at

the earliest possible time and shall take precedence of all matters except

older matters of the same character; and when the same comes up for hear-

ing the party obtaining the temporary restraining order shall proceed with

his application for a preliminary injunction, and if he does not do so the

court shall dissolve his temporary restraining order. Upon two days' notice

to the party obtaining such temporary restraining order the opposite party may
appear and move the dissolution or modification of the order, and in that event

the court or judge shall proceed to hear and determine the motion as expedi-

tiously as the ends of justice may require.

Section two hundred and sixty-three of an act entitled "An act to codify,

revise, and amend the laws relating to the judiciary," approved March third,

nineteen hundred and ele\en, is hereby repealed.

Nothing in this section contained shall be deemed to alter, repeal, or amend

section two hundred and sixty-six of an act entitled "An act to codify, revise,

and amend the laws relating to the judiciary," approved March third, nine-

teen hundred and eleven.
_ . ,. ^ ^ ^ ^.i

•

Sec 16 That, except as otherwise provided m section fourteen of this act,

no restraining order or Interlocutory order of injunction shall issue, except

upon the giving of security by the applicant In such sum as the court or-

1ndee mav deem proper, conditioned upon the payment of such costs andi

damages as may be incurred or suffered by any party who may be found to,

have been wrongfully enjoined or restrained thereby.



1958 TRUST LEGISLATION.

Sec. 17. That every order of injunction or restraining order shall set forth
the reasons for the issuance of the same, shall be specific in terms, and shall

describe in reasonable detail, and not by reference to the bill of complaint
or other document, the act or acts sought to be restrained, and shall be bind-
ing only upon the parties to the suit, their agents, servants, employees, and
attorneys, or those in active concert with them, and who shall, by personal
service or otherwise, have received actual notice of the same.

Sec. 18. That no restraining order or injunction shall be granted by any
court of the United States, or a judge or the judges thereof, in any case be-
tween an employer and employees, or between employers and employees, or
between employees, or between persons employed and persons seeking employ-
ment, involving, or growing out of, a dispute concerning terms or conditions

of employment, unless necessary to prevent irreparable injury to property, or
to a property right, of the party making the application, for which injury
there is no adequate remedy at law, and such property or property right must
be described with particularity in the application, which must be in writing
and sworn to by the applicant or by his agent or attorney.

And no such restraining order or injunction shall prohibit any person or
persons from terminating any relation of employment, or from ceasing to per-

form any work or labor, or from recommending, advising, or persuading others

by peaceful means so to do; or from attending at or near a house or place where
any person resides or works, or carries on business or happens to be, for the

purpose of peacefully obtaining or communicating information, or of peacefully

persuading any person to work or to abstain from working ; or from ceasing to

patronize or to employ any party to such dispute, or from recommending,
advising, or persuading others by peaceful means so to do ; or from paying or
giving to, or withholding from, any person engaged in such dispute, any strike

benefits or other moneys or things of value; or from peaceably assembling at

any place In a lawful manner, and for lawful purposes; or from doing any act

or thing which might lawfully be done in the absence of such dispute by any
party thereto.

Sec. 19. That any person who shall willfully disobey any lawful writ, process,

order, rule, decree, or command of any district court of the United States or
any court of the District of Columbia by doing any act or thing therein, or
thereby forbidden to be done by him, if the act or thing so done by him be of
such character as to constitute also a criminal offense under any statute of the
United States, or at common law. shall be proceeded against for his said con-

tempt as hereinafter provided.
Sec. 20. That whenever it shall be made to appear to any district court or

judge thereof, or to any judge therein sitting, by the return of a proper officer

on lawful process, or upon the affidavit of some credible person, or by infor-

mation filed by any district attorney, that there is reasonable ground to believe

that any person hns been guilty of such contempt the court or judge thereof, or
any judge therein sitting, may issue a rule requiring the said person so charged
to show cause upon a day certain why he should not be punished therefor,

which rule, together with a copy of the affidavit or information shall be served
upon the person charged with sufficient promptness to enable him to prepare for

and make return to the order at the time fixed therein. If upon or by such return,

in the judgment of the court, the alleged contempt be not sufficiently purged,
a trial shall be directed at a time and place fixed by the court : Provided, how-
ever, That If the accused, being a natural person, fail or refuse to make return
to the rule to show cause, an attachment may issue against his ijerson to compel
an answer, and in case of his continued failure or refusal, or if for any reason
It be impracticable to dispose of the matter on the return day, he may be
required to give reasonable ball for his attendance at the trial and his sub-
mission to the final judgment of the court. Where the accused person Is a body
corporate, an attachment for the sequestration of its property may be issued
upon like refusal or failure to answer.

In all cases within the purview of this act such trial may be by the court, or,

upon demand of the accused, by a jury ; In which latter event the court may im-
panel a jury from the jurors then in attendance, or the court or the judge
thereof in chambers may cause a sufficient number of jurors to be selected and
summoned, as provided by law, to attend at the time and place of trial, at
which time a jury shall be selected and impaneled as upon a trial for misde-
meanor; and such trial shall conform, as near as may be, to the practice in
criminal cases prosecuted by indictment or upon information.
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If the accused be found guilty, judgment shall be entered accordingly, pre-
scribing the punishment, either by fine or imprisonment, or both, in the dis-

cretion of the court. Such fine shall be paid to the United States or to the com-
plainant or ofher party injured by the act constituting the contempt, or may,
where more than one is so damaged, be divided or apportioned among them as
the court may direct, but in no case shall the fine .to be paid to the United
States exceed, in case the accused is a natural person, the sum of $1,000, nor
shall such imprisonment exceed the term of six months.

Sec. 21. That the evidence taken upon the trial of any person .so accused may
be preserved by bill of exceptions, and any judgment of conviction may be re-

viewed upon writ of error in all respects as now provided by law in criminal
cases, and many be affirmed, reversed, or modified as justice may require. Upon
the granting of such writ of error, execution of judgment shall be stayed, and
the accused, if thereby sentenced to imprisonment, shall be admitted to bail in

such reasonable sum as may be required by the court, or by any justice, or any
judge of any district court of the United States or any court of the District of

Columbia.
Sec. 22. That nothing herein contained shall be construed to relate to con-

tempts committed in the presence of the court, or so near thereto as to obstruct

the administration of justice, nor to contempts committed in disobedience of

any lawful writ, process, order, rule, decree, or command entered in any suit or

action brought or prosecuted in the name of, or on behalf of, the United States,

but the same and all other cases of contempt not specifically embraced within

section 19 of this act, may be punished in conformity to the usages at law and
In equity now prevailing.

Sec. 23. That no proceeding for contempt shall be instituted against any per-

son unless begun within one year from the date of the act complained of; nor

shall any such proceeding be a bar to any criminal prosecution for the same act

or acts; but nothing herein contained shall afCect any proceedings in contempt

pending at the time of the passage of this act.

Your committee, after the delivery of a message by the President

of the United States, on January 20 last, to the Congress, making

certain recommendations relating to the matter of trusts and monop-

olies, immediately prepared and published tentative bills which

were designed to give legislative expression to the views contained

in the President's message, and in order that the country might

he oiven ample time to discuss them, the committee conducted

pubfic hearings until April 4, at which time they were concluded.

This method of dealing with so large a question, though new, met

with general response from the business interests of the coimtry,

large and small ; and though these hearings imposed upon the com-

mittee months of tedious labor they were exceedingly helpful to

all concerned. The salient principle of the tentative bills as finally

agreed upon with additional provisions have been embodied in the

one comprehensive bUl now reported.

The atmosphere of antagonism which such' legislation might ordi-

narily be expected to encounter has not always been present and the

entire question has consequently been approached with dispassionate

fairness. There has been a liberal exchange of views between the

committee and those who, from a business standpoint, must first

adiust themselves to new conditions, and prduent, thoughtful, patri-

otic men seem to be agreed that the bill as proposed will go far to

bring about business readjustment with as few, as slight, as easy,

and simple changes as the object sought will admit of. Nothing

essential has been disturbed, nothing torn up by the roots, no parts

rent asunder which can be left in wholesome combination.

The bill is not designed to destroy or hinder business, but on the

contrary to help business and the whole people of the country who
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are related to or affected by it. The able and patriotic message of

the President has been ever before us and the program which he
proposed is contained in the provisions of the bill, and if enacted

into law will in truth be " additional articles in our constitution of

peace—the peace which is honor and freedom and prosperity."

Analysis of the Bill.

I.

DEFINITIONS OF TEEMS.

Section 1 of the bill defines technically for the purposes of this

bill certain words, phrases, and terms used in the body of the bill.

The definitions thus given are designed merely for convenient refer-

ence and to avoid repetition. The definition of commerce, it wiU be

observed, is broadened so as to include trade and commerce between

any insular possessions or other places under the jurisdiction of the

United States, which at present do not come within the scope of the

Sherman antitrust law or other laws relating to trusts. The act

approved July 2, 1890, and commonly referred to as the Sherman
law, and supplementary legislation pertaining to the same subject,

are restricted in application to commerce among the several States

and Territories, the District of Columbia, and with foreign nations.

Your committee can conceive of no good reason why the insular pos-

sessions or other places now under the jurisdiction of the United
States should not be included within the provisions of our antitrust

laws, and with this idea in view we have accordingly in this bill

broadened the scope of these laws so as to make them applicable to

all places under the jurisdiction of the United States.

II.

PRICE DISCRIMINATIONS.

Section 2 of the bill is intended to prevent unfair discriminations.

It is expressly designed with the view of correcting and forbidding a

common and widespread unfair trade practice whereby certain great

corporations and also certain smaller concerns which seek to secure a

monopoly in trade and commerce by aping the methods of the great

corporations, have heretofore endeavored to destroy competition and
i-ender unprofitable the business of competitors by selling their goods,

wares, and merchandise at a less price in the particular communities
where their rivals are engaged in business than at other places

throughout the country. This section expressly forbids discrimina-
tion in price between different dealers of commodities that are sold

for use, consumption, or resale within the United States or any place

within its jurisdiction, when such discrimination is made with the
purpose or intent to thereby destroy or wrongfully injure the busi-

ness of a competitor, either of such dealer or seller. It will be ob-

served that the language used makes this section applicable only to

domestic commerce, or, in other words, its application is restricted

to commerce carried on in the United States, or in places under the
jurisdiction thereof, and has no reference to commodities sold either
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in this country or abroad which are intended solely for our export
trade. The violation of any of the provisions of this section is made
a misdemeanor, and is made punishable by fine or imprisonment, or

both. There are two provisos in this section which are important.
The first proviso permits discrimination in prices of commodities on
account of differences in grade, quality, and quantity of the com-
modity sold, or that makes only due allowance for difference in the
cost of transportation. The second proviso permits persons selling
goods, wares, and merchandise in commerce to select their own cus-
tomers, except as provided in section 3, which will be considered
later. The_ necessity for legislation to prevent unfair discrimina-
tions in prices with a view of destroying competition needs little

argument to sustain the wisdom of it. In the past it has been a most
common practice of great and powerful combinations engaged in
commerce—^notably the Standard Oil Co., and the American Tobacco
Co., and others of less notoriety, but of great influence—to lower
prices of their commodities, oftentimes below the cost of production
in certain communities and sections where they had competition,
with the intent to destroy and make unprofitable the business of
their competitors, and with the ultimate purpose in view of thereby
acquiring a monopoly in the particular locality or section in which
the discriminating price is made. Every concern that engages in

this evil practice must of necessity recoup its losses in the particular

communities or sections where their commodities are sold below cost

or without a fair profit by raising the price of this same class of

commodities above their fair market value in other sections or com-
munities. Such a system or practice is so manifestly unfair and
unjust, not only to competitors who are directly injured thereby but
to the general public, that your committee is strongly of the opinion

that the present antitrust laws ought to be supplemented by making
this particular form of discrimination a specific offense under the

law when practiced by those engaged in commerce.
The necessity for such legislation is shown by the fact that 19

States have enacted laws forbidding this particular form of dis-

crimination within their borders. These State statutes have practi-

cally all been enacted in the last few years, and most of them in the

years 1911, 1912, and 1913. It is important that these State statutes

be supplemented by additional legislation by Congress, for it is now
possible for one of these great corporations doing business in not

only the 48 States but throughout the world to lower the prices of

its commodities in a particular State and sell within that State at a

uniform price in compliance with State laws, and thereby destrpy

the business of all independent concerns and competitors operating

within the State. The loss incurred by such gigantic effort in de-

stroying competition can be more than regained by general increase

in the prices of their commodities in other sections. In fact, com-

plaint has been made to your committee that efforts have been made

by certain great corporations engaged in commerce in. some of the

States which have enacted statutes forbidding such discrimination

to circumvent the State laws by the methods above described. In

seeking to enact section 2 into law we are not dealing with an imagi-

nary evil or against ancient practices long since abandoned, but are

attempting to deal with a real, existing, widespread, unfair and

unjust trade practice that ought at once to be prohibited in so far as
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it is within the power of Congress to deal with the subject. This we
think is accomplished by section 2 of this bill. As further showing
the necessity for such legislation, we call attention to the States

which have heretofore adopted statutes varying in form but foj- the

purpose of preventing unfair discriminations in price, as follows

:

1. Arkansas, act 1905, as amended March 12, 1913.

2. Idaho, antitrust act of 1911.

3. Iowa, Revised Statutes.

4. Louisiana, act of 1908.

5. Missouri, Eevised Statutes.

6. Nebraska, act of 1913.

7. New Jersey, act 1913.

8. North Carolina, act 1913.

9. Oklahoma, act 1913.

10. South Carolina, act 1902.

11. Utah, act 1913.

12. Wisconsin, act 1913.

13. Wyoming, Eevised Statutes, 1911.

14. Kansas, act 1906.

15. Michigan, act 1913.

16. Massachusetts, act 1912.

17. Montana, act 1913.

18. North Dakota, act of 1913.

19. California, act 1913.

III.

MINE PRODUCTS.

Section 3 of the bill makes it unlawful for the owner or operator

of a mine, or the person controlling the sale of the product thereof

in commerce, to arbitrarily refuse to sell such product to a responsible

person who applies to purchase the same. This section, like section 2,

is limited in its application to the United States and to places under
the jurisdiction thereof, and has no reference to persons desiring to

purchase such a product for export sale. In that case the seller is

permitted to arbitrarily refuse to sell to a responsible bidder, for

otherwise a foreign dealer being responsible might purchase the

entire output of a mine, to the detriment of manufacturers and
dealers in the United States and the owner be powerless to prevent it.

The section is based on the broad conservation idea that natural prod-
ucts, such as iron, coal, and other minerals stored in the earth as the

result of nature's laws, should not be monopolized by the mere acquisi-

tion of the title to the lands which contain such resources. The
design is to prevent those who have acquired or may acquire a

monopoly or partial monopoly of mines from discriminating against
certain manufacturers, railroads, or other persons who need the prod-
ucts of the mines in carrying on their industries where the com-
modity is used in its crude state, as coal, and, further, to prevent
arbitrary discrimination against responsible purchasers who desire

to obtain such products for use or consumption or for resale to
persons who desire to purchase same for use or consumption.
This provision is new, but in view of the fact that many railroad

corporations, the United States Steel Corporation, and other cor-
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porations have acquired and own, either directly or indirectly,
through the medium of subsidiary corporations, vast areas of land
containing coal, iron, and copper and other minerals in common use^
we feel that this legislation is needed and fully justified. By its

enactment into law we make it impossible ' for mere ownership of
mines to enable the owners or those disposing of the products thereof
to direct the disposal of such products into monopolistic channels of
trade. It will liberate from the power of the trust every small
manufacturer who is compelled to go into the open market for his

raw material and every person who desires to purchase coal for use
or for resale to those who desire to purchase for use or consumption,
and will afford to every such manufacturer an opportunity to pur-
chase same for cash wherever offered for sale in conmierce. The
section expressly forbids the mine owner or person controlling the
sale of the product of the mine to arbitrarily refuse to sell such prod-
uct to any responsible purchaser, and thereby prevents the minie
owner or operator from giving the preference to another and rival

dealer in the disposal of such product.

IV.

EXCLUSIVE AND " TYING " CONTRACTS.

Section 4 of this bill has apparently been much misunderstood,
and great confusion seems to have arisen in regard to its provisions.

Whether designedly or from a misunderstanding of its purport, we
know not, but it has been contended very earnestly that its provisions
prevent exclusive or sole agencies. It not only doss not prohibit or
forbid exclusive agencies, but on the contrary it in no way whatever
relates to agencies properly so termed. Let us therefore consider
what this section really accomplishes. It prohibits the exclusive or
"tying" contract made between the manufacturer and the dealer

by purchase or lease, whereby the latter agrees, as a condition of his

contract, not to use or deal in the commodities of the competitor or

rival of the seller or lessor. It is designed merely to prevent this

unfair trade practice now so common throughout the country, and
which is generally regarded by everyone who has given the subject

any serious consideration as unjust to the local dealer and to the

community and as monopolistic in its effects. The section provides

that any person engaged in commerce who either leases or makes a

sale of goods, wares,, and merchandise in the United States or in any
places under its jurisdiction on the condition or understanding that

the lessee or purchaser thereof shall not use or deal in the goods,

wares, merchandise, machinery, supplies, or other commodities of a

competitor of either the lessor or seller shall be deemed guilty of a

misdemeanor and pimished as provided in the section. The words
"or fix a price charged therefor or discount therefrom or rebate

upon such price" are merely descriptive of the different methods

used by the manufacturers to induce the dealer or local merchant to

enter into this exclusive or " tying " contract, which obligates him to

surrender a right which every dealer should enjoy, namely, to han-

dle any manufacturer's goods, wares, or merchandise he sees fit to

handle. Of course, the manufacturer must offer some very flattering
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and extraordinary iducements on his part, for otherwise no dealer

would be foolish enough to enter into any such contract. The first

inducement in every case must of necessity relate to price.

By fixing the price so high that the retail dealer will make an

extraordinary or unusUal profit on the commodities actually sold,

the manufacturer is enabled to induce him to enter into an arrange-

ment whereby the local dealer can actually increase his profits for the

time being at least by giving up his entire trade in competitive com-

modities which he is compelled to handle on a small margin. But,

rest assured that when the local dealer enters into such a contract

and gives up a portion of his trade to rivals, he at once attempts by
the aid of the manufacturer to establish a monopoly in the trade of

the commodity handled under the exclusive contract and sold at a

higher profit. If the transaction results in completely driving out

competitive articles from the community as the contract by its

terms takes them out of the business of the local dealer, there can

be little room to question the contention of the advocates of this

system that both the manufacturer and the dealer are benefited by
the transaction. If on the contrary the local merchant who has

tied his hands by an exclusive contract can not drive out of the

community competitive articles and thereby secure a monopoly of

the trade in his immediate locality, it is manifest that he has been

seriously hampered and injured in his business by the restrictions

placed upon him by his contract. But, the advocates of this sys-

tem and practice of monopoly, in dealing with this question never

look beyond the manufacturer or the local dealer to the millions of

American consumers who are compelled to purchase daily the neces-

sary food, raiment, and all the necessities of life through the ordinary

channels of trade in their respective communities. What about the

interest of consumers—the general public—the American people, as

a whole? How do they fare under this unnatural arbitrary system
and trade practice devised by American manufacturers and put in

operation by great and powerful combinations in trade for their own
«nrichment and with the ultimate view of obtaining a complete
monopoly in their special line of industry? Undoubtedly, the sys-

tem results in higher prices to consumers. Great department stores,

and mail-order houses flourish under it. Local customers can not

purchase or obtain at their local stores particular commodities
desired and often necessary and hence are compelled to send their

money abroad in order to secure the desired commodity which ought
under any fair system to be procurable in their local community
through their local dealer. On account of this very condition, the

temptation to the local merchant is very strong to break away from
his contract and to deal in the commodities of others. The needs of
his customers demand constantly that he should do so.

The customer having once gone to another dealer or procured the
desired commodity through a mail-order house may not return to

his local dealer and the goods purchased under an exclusive or

"tying" contract may remain on the shelves of the local merchant
unsold. The local dealer has invested his money in them ; he has paid
for them ; they belong to him. But the manufacturer has a contract
that binds him not to deal in other like commodities. So every such
contract provides for a discount from or rebate upon such price as a
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further inducement for the local merchant or retailer to enter into a
discriminating contract which ties his hands. What is the result?

-

Let us see. What is the motive and purpose of the manufacturer in

making or entering into such exclusive contract? It is undoubtedly
his purpose to drive out competition and to establish a monopoly in

the sale of his commodities in that particular community or locality.

His contract by its express terms completely shuts out competition
in the business of the local dealer with whom he makes it. The
dealer, bound by this exclusive contract not to handle the goods,
wares, and merchandise of another, becomes the ally of the manufac-
turer in his effort and purpose to drive out competition in the locality

or community in which such commodities are sold. This is done by
means of extensive advertisings and let it be borne in mind also that
this advertising is added in the price of the commodities and paid
for by the consumer. If by the combined efforts of the manufac-
turer and the local dealer and the glowing and overdrawn and often-

times false advertisements competitors are compelled to retire from
the field, a monopoly in the particular community or locality is the
invariable result. In this connection it is important to state that

to-day in every village and locality where there is only a single store

and this exclusive or "tying" contract is entered into between the
manufacturer and the local dealer concerning any commodity, the ex-

clusive or " tying " contract gives both the manufacturer and the local

dealer a complete monopoly of that particular commodity in the

locality or community. That the effect of such a system is detri-

mental to the consumers and to the general public can not be
questioned for a moment.
The public is compelled to pay a higher price and local customers

are put to the inconvenience of securing many commodities in other

communities or through mail-order houses that can not be procured
at their local stores. The price is raised as an inducement. This is

the local effect. Where the concern making these contracts is already

great and powerful, such as the United Shoe Machinery Co., the

American Tobacco Co., and the General Film Co., the exclusive or
" tying " contract made with local dealers becomes one of the great-

est agencies and instrumentalities of monoply ever devised by the

brain of man. It completely shuts out competitors, not only from
trade in which they are already engaged, but from the opportunities

to build up trade in any community where these great and powerful

combinations are operating under this system and practice. By this

method and practice the Shoe Machinery Co. has built up a monop-
oly that owns and controls the entire machinery now being used by
all great shoe-manufacturing houses of the United States. No in-

dependent manufacturer of shoe machines has the slightest oppor-

tunity to build up any considerable trade in this country while this

condition obtains. If a manufacturer who is using machines of the

Shoe Machinery Co. were to purchase and place a machine manu-
factured by any independent company in his establishment, the

Shoe Machinery Co. could under its contracts withdraw all their

machinery from the establishment of the shoe manufacturer and

thereby wreck the business of the manufacturer. The General

Film Co., by the same method practiced by the Shoe Machinery Co.

under the lease system, has practically destroyed all competition and
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acquired a virtual monoply of all films manufactured and sold in

the United States. When we consider contracts of sales made under
this system, the result to the consumer, the general public, and the

local dealer and his business is even worse than under the lease

system.

The local dealer is required under the contract system to purchase
and pay for each article secured for his business. He is required to

contract for purchase on condition that he will not deal in like arti-

cles manufactured by competitors. If he can not sell the commodi-
ties so purchased, he must go out of business. It was shown in testi-

mony before the committee during the recent hearings that a certain

automobile manufacturing company, with a capital of only $2,000,-

000, had made a profit of $25,000,000 net on their inv.estment in a

single year. Was that a profit on the $2,000,000 actually invested

by the manufacturing company? Not at all. It was the profit on
that $2,000,000 supplemented by many times that many millions

actually invested by local dealers in the machines of that company
by so-called selling agencies throughout the country. The selling

agencies are not in reality agencies at all, but are purchasers and
owners of machines who have paid the full price therefor under con-

tracts conditioned that these same dealers will not deal in th& ma-
chines of any competitor or rival company. These extraordinary

profits have been made largely on money actually invested in ma-
chines by customers, hundreds of which remain unsold in the pos-

session of the local dealer. ^This illustration alone is sufficient to

show the absolute imfairness of any such practice or system. The
system is wholly bad for consumers and the general public, and
in its last analysis detrimental to the interests of local dealers gen-

erally. We have penalized this practice under the provisions of

section 4 and made it a misdemeanor punishable as prescribed in

the section.

SUPPLEMENT SECTION 7 OF SHERMAN ACT.

Section 5 is supplementary to the existing laws, and extends the

remedy under section 7 of the Sherman Act to persons injured in

their business or property by the wrongful acts of persons or com-
binations violating any of the antitrust laws, and allows the re-

covery of threefold damages therefor.

VI.

DECREE ADMISSIBLE IN OTHEE SUIT.

Section 6 provides that a final depree obtained by the United
States in a suit to dissolve a corjjoration or unlawful combination
may be offered in evidence in a suit brought by a private suitor for
damages under the antitrust laws by reason of the unlawful acts of
the defendant corporation, and that when such decree or judgment
is so offered it shall be conclusive evidence of the same facts and be
conclusive as to the same questions of law as between the parties in
the original suit or proceeding.. This section also provides that the
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statutes of limitations shall be suspended in favor of private litigants
who have sustained damage to their property or business by the
wrongful acts of the defendant during the pendency of the suit or
proceeding instituted by or on behalf of the United States. The
entire provision is intended to help persons of small means who are
injured in their property or business by combinations or corporations
violating the antitrust laws.

It is in keeping with a recommendation made by the President in
his message to Congress on the . general subject of trusts and mo-
nopolies.

VII.

FRATERNAL, LABOR, AND OTHER ORGANIZATIONS.

The object of section Y is to make clear certain questions about
which doubt has arisen as to whether or not fraternal, labor, con-
sumers, agricultural, or horticultural organizations, orders, or asso-
ciations organized for mutual help, not having capital stock or con-
ducted for profit, come within the scope and purview of the Sherman
antitrust law in such way as to warrant the courts under interpreta-
tions heretofore given to that law to enter a decree for the dissolu-

tion of such organizations, orders, or associations upon a proper
showing, as may be done in regard to industrial corporations and
combinations which have been found to, be guilty of violation of its

provisions.

A second paragraph is inserted in this section to remove a ques-

tion of doubt as to whether associations of traffic, operating, account-

ing, or other officers of common carriers for the purpose of conferring
among themselves or of making any lawful agreement as to any mat-
ter which is subject to the regulating or supervisory jurisdiction of

the Interstate Commerce Commission, come within the prohibitions

of the -antitrust laws.

It was contended before your committee by Mr. Gompers, presi-

dent of the American Federation of Labor, that under the interpreta-

tions of the Sherman law as construed by the courts, the labor

organizations as they exist to-day might, under certain' conditions,

be deemed and held illegal combinations in restraint of trade and be

dissolved by a decree of the court under section 4 of the .act of July

2, 1890, and that the American Federation of Labor and all organi-

zations affiliated with it exist and operate to-day at the sufferance

of the administration in power. Mr. Gompers, among other things

in his address before the committee, said

:

Gentlemen, under the interpretation placed upon the Sherman antitrust law by

the courts, it is within the province and within the power of any administration

at any time to begin proceedings to dissolve any organization of labor in the

United States and to take charge of and receive whatever funds any worker or

organization may have wanted to contribute or felt that it is his duty to con-

tribute to the organization.

Mr. Webb. Are there any suits pending in the courts now looking to this end,

Mr. Gompers?
Mr. Gompers. There are no suits now pending, but an organization of work-

Ingmen, the window-glass workers, was dissolved by order of the court under

the provisions of the Sherman antitrust law, charged with conspiracy as an

Illegal combination In restraint of trade. And while that organization was dis-

solved by action of the court, yet it created no furor, for this reason : I have no
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desire to reflect upon the men who are In charge of that organization as its

officers and representatives, but it was, in my judgment, supine cowardness for

them not to resist an attempt of the dissolution of their associated effort as a

voluntary organization of men to protect the only thing they possessed—the

power to labor.

Mr. Webb. Have you any case where a labor organization has been dissolved

simply because they themselves united in asking or fixing a certain wage and
went no further in uniting with the manufacturers?

Mr. GoMPERS. I can not tell you, sir, about that. But that is the very essence

of the life of the organization. What I want to convey is this, that there are

probably, of these 30,000 or more local associations of workingmen, what we caU
local unions of working men and working women, probably more than two-

thirds of whom have agreements with employers. As a matter of fact, I think

that every observer and every humanitarian who knows greeted with the

greatest satisfaction the creation of the protocol in the sweated industries of

New York City and vicinity which abolished sweatshops and long hours of
labor, and the burdensome, miserable toil prevailing, and established the com-
bination of employers and of workmen and work-women by which certain

standards are to be enforced, and no employer can become a member of the

manufacturers' association in that trade unless he is willing to undersign an
agreement by which the conditions prevailing in the protocol will be Inaugu-
rated by him. Yet, under the provisions of the Sherman antitrust law that
association of manufacturers has been sued, I think, for something like $250,000,

because it is a conspiracy in restraint of trade.

What I mean to say is this : I am perfectly satisfied in my own mind that the
Attorney General of this administration, the Attorney General of the United
States under the present administration, is not going to dissolve or make any
attempt to dissolve the organizations of the working people of this country. I

firmly believe that if there should be any of them, any individual or an aggregation
of individuals, guilty of any crime, that the present administration would proceed
against them just as readily, and perhaps more so, as any other ; I am speaking
of the procedure against the organizations themselves and the dissolution of
them. But who can tell whether this administration is going to continue very
long, or whether the sam^ policy is going to be pushed; that is, the policy of
permitting these associations to exist without interference or attempts to
Isolate them? Who can tell? What may come; what may not the future hold
in store for us working people who are engaged in an effort for the protection of
men and women who toil to make life better worth living? We do not want to
exist as a matter of sufferance, subject to the whims or to the chances or to the
vindictiveness of any administration or of an administration officer. Our exist-
ence Is justified not only by our history, but our existence is legally the best
concept of what constitutes law. It is an outrage ; it is an outrage of not only
the conscience ; It Is not only an outrage upon justice ; It is an outrage upon our
language to attempt to place In the same category a combination of men engaged
in the speculation and the control of the products of labor and the products of
the soil on the one hand and the associations of men and women who own noth-
ing but themselves and undertake to control nothing but themselves and their
power to work.
Mr. Floyd. I want to see if I understand your position. If I understand your

position under the existing status of the law as determined by the Federal
courts, if the Attorney General should proceed to dissolve any of your labor
organizations they could be dissolved. Is that your proposition?
Mr. GoMPEBS. Yes, sir.

Mr. Floyd. And that your existence, therefore, depends upon the sufferance
of the administration which happens to be in power fi>r the time being'
Mr. GoMPEBs. Yes, sir.

Mr. Floyd. What you desire Is for us to give you a legal status under the
law?
Mr. GoMPEES. Yes, sir.

Mr. Floyd. So you can carry on this cooperative work on behalf of the labor-
ers of the country and of the different organizations without being under the
ban of the existing law?
Mr. GoMPEKs. Yes, sir.

In the light of previous decisions of the courts and in view of
possible interpretation of the law which would empower the courts
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to order the dissolution of such organizations and associations, your
committee feels that all doubt should be removed as to the legality of
the existence and operations of these organizations and assoications
and that the law should not be construed in such a way as to authorize
their dissolution by the courts under the antitrust laws or to forbid
the individual members of such associations from carrying out the
legitimate and lawful objects of their associations. This will be ac-
complished by the provisions of section 7 of this bill, which recognize
as legal the existence and operations of fraternal, labor, consumers,
agricultural, or horticultural organizations, orders, or associations
organized for purposes of mutual help, and not having capital stock
or conducted for profit, and forbids the danger and possibility of the
dissolution of such organizations, orders, or associations by a decree
of the courts as unlawful combinations in restraint of trade or com-
merce under the provisions of the antitrust laws. It also guarantees
to individual members of such organizations, orders, or associations,
the right to pursue without molestation or legal restraint the legiti-

mate objects of such association. This section should be construed
in connection with sections 15 to 2, inclusive, which regulate the
issuance of injunctions and provide for jury trials in certain cases
of contempts in Federal courts. The sections relating to injunctions
and contempts constitute for labor a complete bill of rights in
equitable proceedings in United States courts.

This section further provides that nothing contained in the anti-

trust laws shall be construed to forbid associations of traffic, operat-
ing, accounting, or other officers of common carriers for the purpose
of conferring among themselves or of making any lawful agreement
as to any matter which is subject to the regulating or supervisory
jurisdiction of the Interstate Commerce Commission. In actual

practice the officers of common carriers in the interest of the public
and to avoid complications must necessarily confer with the officers

of other railroad companies, but as all agreements or arrangements
made between them are subject to the jurisdiction of the Interstate

Commerce Commission, your committee consider it but just to make
clear that such associations are not in violation of the Sherman Act.
When the desirability of this provision was brought to the atten-

tion of J;he committee, the question was referred to the Interstate

Commerce Commission by the chairman of the committee for its

opinion in regard to the proposed legislation, and this provision as

drawn is in keeping with the views of the Interstate Commerce Com-
mission.

VIII.

HOLDING COMPANIES.

Section 8 deals with what is commonly known as the "holding
company," which is a common and favorite method of promoting
monopoly. "Holding company" is a term generally understood to

mean a company that holds the stock of another company or com-
panies, but as we understand the terms a "holding company" is

a company whose primary purpose is to hold the stocks of other com-

panies. It has usually issued its own shares in exchange for these
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stocks, and is a means of holding under one control the competing
companies whose stocks it has thus acquired. As thus defuied a
" holding company " is an abomination and, in our judgment, is a mere
incorporated form of the old-fashioned trust. Most of the corpora-

tions engaged in interstate commerce are organized under the laws
of one or the other of the States. It is right that this should be so,

and it is right that the various States, each of which has the right

to exclude corporations of any other State from its borders, should
exhibit comity to these other States, and that the Federal Govern-
ment, which perhaps has the right to exclude corporations of any
State from interstate commerce, should exhibit comity to all the
States.

At common law a corporation had no right to own stock in another
corporation, but from time to time the various States have, by spe-

cial statutes, permitted it, until now certainly more than a majority
of all the States permit corporate stockholding, either generally
or of certain kinds and under certain conditions. This legislation

in its early operation may have served a useful, economic purpose.
Trade and commerce could do as well without steam and electricity

as without the idea of the commercial unit which is embodied in the

word "corporation." Hence there are certain corporations which
may properly be interested with individuals other than its own stock-

holders, but experience has taught us that the " holding company "

as above described no longer serves any purpose that is helpful to

either business or the community at large when it is operated purely

as a "holding company." Section 8 is intended to eliminate this

evil so far as it is possible to do so, making such exceptions from the
law as seem to be wise, which exceptions have been found necessary

by business experience and conditions, and the exceptions herein
made are those which are not deemed monopolistic and do not tend
to restrain trade.

IX.

INTERLOCKING DIRECTORATES.

Section 9 of the bill deals with the general subject of interlocking

directorates. The President, in his message delivered before Con-
gress on January 20, 1914, on the subject of trusts and monopolies,

among other things, said

:

We are all agreed that " private monopoly is indefensible and intolerable,"

and onr progrnm is founded upon that conviction. It will be a comprehensive
but not a radie;il or unacceptable program,, and these are its items, the changes
which opinion deliberately sanctions and for which business waits

:

It waits with acquiescence, in the first place, for laws which will effectually

prohibit and prevent such interlockings of the personnel of the directorates of

great corporations—^banks and railroads, • industrial, commercial, and public-

service bodies—as in effect result in making those who borrow and those who
lend practically one and the same, those who sell and those who buy but the
same persons trading with one another under different names and in different

combinations, and those who affect to compete in fact partners and masters of

some whole field of business. Sufficient time should be allowed, of course, in

which to effect these changes of organization without inconvenience or con-
fusion.

Such n prohibition will work much more than a mere negative good by cor-

recting the serious evils which' have arisen because, for example, the men -who
have been the directing spirits of the great investment banks have usurped the
place which belongs to independent industrial management working in its own
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behoof. It will bring new men, new energies, a new spirit of initiative, new
blood, Into tbe management of our great business enterprises. It will open
the field of industrial development and origination to scores of men who have
been obliged to serve when their abilities entitled them to direct. It will

Immensely hearten the young men coming on and will greatly enrich the busi-

ness activities of the whole country.

In drafting the provisions of section 9 your committee has endeav-
ored to carry out the recommendations of the President. In order

that the corporations affected may have ample time in which to read-

just their boards of directors in keeping with the requirements of this

act, it is expressly provided that the provisions of this section shall

not become effective until two years after the date of the approval of

the act. This section is divided into three paragraphs, each of which
relates to the particular class of corporations described, and the pro-

visions of each paragraph are limited in their application to the cor-

porations belonging to the class named herein.

The first paragraph deals with the eligibility of directors in inter-

state-railroad corporations, and provides that no person who is en-

gaged as an individual or who is a member of a partnership or is a

director or other officer of a corporation engaged in the business of

producing or selling equipment, materials, or supplies, or in the

construction or maintenance of railroads or other common carriers

engaged in commerce, shall act as a director or other officer or em-

ployee of any other corporation or common carrier engaged in com-

merce to which he or such partnership or corporation sells or leases,

directly or indirectly, equipment, material, or supplies, or for which

he or such partnership or corporation, directly or indirectly, en-

gages in the work of construction or maintenance. It is further

provided in this paragraph that no person who is engaged as an

individual or who is a member of a partnership, or is a director

or other officer of a corporation which is engaged in the conduct of

a bank or trust company, shall act as a director or other officer

or employee of any common carrier for which he or such partner- •

ship or bank or trust company acts, either separately or in con-

nection with others, as agent for or underwriter of the sale or dis-

posal by such common carrier of issues or parts of issues of its

securities, or from which he or such partnership or bank or trust

company purchases, either separately or in connection with others,

issues or parts of issues of securities of such common carriers. The

provisions of this paragraph prevent absolutely common directors or

interlocking directors between corporations occupying relations to

each other described therein, without any reference to the capital,

surplus, and undivided profits of the corporations dealmg with each

, othfti*

The second paragraph of the bill deals with the eligibility of direc-

tors, officers, and employees of banks, banking associations, and trust

companies organized or operating under the laws of the United States,

either of which has deposits, capital, surplus, or undivided profits

aggregating more than $2,500,000, and provides that no private

banker or person who is a director in any bank or trust company

organized and operating under the laws of a State having such aggre-

mate amount of deposits, capital, surplus, and undivided profits shall

teelieible to be a director in any bank or banking association organ-

ized or operating under the laws of the United States. The purpose
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of this provision, which relates exclusively to banks and banking as-

sociations, is to prevent as far as possible control of great aggrega-

tions of money and capital through the medium of common directors

between banks and banking associations, the object being to prevent

the concentration of money or its distribution through a system of
interlocking directorates. Your committee have not deemed it neces-

sary or wise, therefore, to include within the provisions of this para-
graph the smaller banks throughout the country, except where located

in cities and towns of more than 100,000 inhabitants. There are three
provisos relating to this paragraph. The first proviso excepts from
its provisions mutual savings banks not having capital stock repre-

sented by shares. The second proviso permits a director, officer, or
employee of a bank or banking association or trust company to be a
director, officer, or emploj^ee in another bank or trust company or-

ganized under the laws of the United States or any State where the
entire capital stock of one is owned by stockholders in the other. And
the third proviso allows a director of class A of a Federal reserve

bank, as defined in the Federal reserve act, to be a director or officer,

or both a director and officer, in one member bank. This is permitted
by the provisions of the Federal reserve act, and this proviso is in-

serted to avoid repealing that provision.

The third paragraph of section 9 deals with the eligibility of di-

rectors in industrial corporations engaged in commerce, and provides

that no person at the same time shall be a director in any two or

more corporations, either of which, shall be a director in any two or

more corporations, either of which has capital, surplus, and undivided
profits aggregating more than $1,000,000, other than common car-

riers which are subject to the act to regulate commerce, if such cor-

porations are or shall have been theretofore, by virtue of their busi-

ness and location of operation, competitors, so that an elimination of

competition by agreement between them would constitute a viola-

tion of any of the provisions of the antitrust laws. In this, as in the

preceding paragraph relating to banks, it was not deemed necessary

or advisable that interlocking directorates should be prohibited be-

tween the smaller industrial corporations. The importance of the
legislation embodied in section 9 of this bill can not be overestimated.

The concentration of wealth, money, and property in the United
States under the control and in the hands of a few individuals or
great corporations has grown to such an enormous extent that un-
less checked it will ultimately threaten the perpetuity of our institu-

tions. The idea that there are only a few men in any of our great
corporations and industries who are capable of handling the affairs

of the same is contrary to the spirit of our institutions. From an
economic point of view, it is not possible that one individual, however
capable, acting as a director in fifty corporations, can render as effi-

cient and valuable service in directing the affairs of the several cor-

porations under his control as can fifty capable men acting as single
directors and devoting their entire time to directing the affairs of one
of such corporations. The truth is that the only real service the
same director in a great number of corporations renders is in main-
taining uniform policies throughout the entire system for which he
acts, which usually results to the advantage of the greater corpora-
tions and to the disadvantage of the smaller corporations which he
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dominates by reason of his prestige as a director and to the detriment
of the public generally.

As the President has well said in his message, the adoption of the
provisions of this section will bring new men, new energies, new
spirit of initiative, and new blood into the management of our busi-
ness enterprises. It will open the field of industrial development an,d
origination to scores of men who have been obliged to serve when
their abilities entitled them to direct. It will immensely hearten
the young men coming on and will greatly enrich the business activi-
ties of the whole country.

X.

VENUE.

Section 10 relates to procedure and provides that any suit, action^
or proceeding under the antitrust laws against a corporation may be
brought not only in the judicial district whereof it is an inhabitant
but also in any district wherein it may be found. Under the law as
it now exists, a suit against a corporation must be brought in the
district whereof it is an inhabitant.

XI.

SUBPOENAS EUN INTO OTHEE DISTEICTS.

Section 11 provides that in any suit, action, or proceeding brought
by or on behalf of the United States, subpoenas for witnesses who ar&
required to attend a court of the United States in any judicial district

in any case, civil or criminal, arising under the antitrust laws, may
run into any other district. Under the existing law, subpoenas for
witnesses in such suits may run only in the district in which they are

issued.

XII.

PEESONAL GUHiT.

Section 12 is the personal guilt provision of the bill. It provides

that whenever a corporation shall be guilty of a violation of any of
the provisions of the antitrust laws the offense shall be deemed to be
also that of the individual officers or agents of such corjporation, and
upon the conviction of the corporation, any director, officer, or agent

who shall have authorized, ordered, or done any of such prohibited!

acts shall be deemed guilty of a misdemeanor and upon conviction

therefor shall be punished as prescribed in the section.

xni.

8AMB AS SECTION 4 OF SHERMAN ACT.

Section 13 is a reenactment of section 4 of the act of July 2, 1890,

so as to enable the United States to proceed against corporations for

the violation of any of the provisions of this act as it is now author-

ized by law to proceed against corporations for violations of the

Sherman Act.
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XIV.

INJUNCTIVE RELIEF AUTHORIZED.

Section 14 authorizes a person, firm, or corporation or association

to sue for' and have injunctive relief against threatened loss or dam-
age by a violation of the antitrust lavsrs, when and under the same
conditions and principles as injunctive relief against threatened con-

duct that will cause loss or damage is granted by courts of equity

under the rules governing such proceedings. Under section 7 of the

act of July 2, 1890, a person injured in his business and property by
corporations or combinations acting in violation of the Sherman
antitrust law may recover loss and damage for such wrongful act.

There is, however, no provision in the existing law authorizing a
person, firm, corporation, or association to enjoin threatened loss or
damage to his business or property by the commission of such un-
lawful acts, and the purpose of this section is to remedy such defect

in the law. This provision is in keeping with the recommendation
made by the President in his message to Congress on the subject of

trusts and monopolies.

INJUNCTIONS AND CONTEMPTS.

The remaining sectigns of the bill, 15 to 23, inclusive, are substan-

tially the same as the provisions of the two separate bills (H. E,.

23635 and H. E. 22591, 62d Cong.), known as the Clayton injunction

and contempt bills, which were considered and passed by the House
of Eepresentatives at the last Congress, but failed of JDassage in the

Senate. They deal entirely with questions of Federal procedure

relating to injimctions and contempts committed without the pres-

ence of the court. The reports upon these bills made to the_ House
in the last Congress are comprehensive and explain in detail their

purpose, and for convenience are adopted as a part of this report.

They follow in order

:



House Beport No. 612, Sixty-second Congress, second session.

EEGULATION OF INJUNCTIONS.

Apbil 26, 1912.—Referred to the House Caleudar and ordered to be printed.

Mr. Clayton, from the Committee on the Judiciary, submitted the

following

REPORT.

[To accompany H. K. 23635.]

The Committee on the Judiciary, having had under consideration
H. E. 23635, to amend an act entitled "An act to codify, revise, and
amend the laws relating to the judiciary," approved March 3, 1911,
report the same back with the recommendation that the bill do pass.

The too ready issuance of injunctions or the issuance without
proper precautions or safeguards has been called to the attention of
the Congress session after session for many years. The bill now re-

ported seeks to" remedy the evils complained of by legislation directed

to those specificf matters which have given rise to most criticism.

These matters are so segregated in various sections of the bill that

they may be separately discussed.

The first section of the bill amends section 263 of th§ judicial

code which relates to two distinct steps in the procedure, namely,

notice and security. But the amended section relates only to the

notice, leaving the matter of security to be dealt with by a new
section 266a.

FORMER STATUTES.

In order to fully understand the subject of notice in injunction

cases it is necessary to give an historical resume of the subject. In

1975
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the judiciary act of 1789 which was passed during the first session of

that year, Congress having created the different courts according to

the scheme outlined by Chief Justice Ellsworth, conferred upon the

courts power to issue all writs, including writs of ne exeat (a form
of injunction), according to legal usages and practice. In 1793,

however, there was a revision of that statute, and among other

things the same powers, substantially, were conferred upon the

judges as before; but at the end of the section authorizing the issu-

ance of injunctions, was this language: "No injunction shall be
issued in any case without reasonable previous notice to the adverse
party or his attorney."

The law stood thus xmtil the general revision of 1873, during
.

which period the law expressly required reasonable notice to be
given in all cases. But the will of Congress as thus expressed was
completely thwarted and the statute nullified by the peculiar con-
struction placed upon it by the courts. The question frequently
arose. The courts got around it in various ways, but usually by
Jiolding that it did not apply to a case of threatened irreparable in-

jury, notwithstanding that its language was broad and sweeping,
plainly covering all cases. Another form of expression often used
is found in Ex parte Poultney (4 Peters C. C. C, 472) :

Every court of equity possesses ttie power to mold its rules in relation to
the time of appearing and answering so as to prevent the rule from working
injustice, and it is not only in the power of the court, but it is its duty to
«xercise a sound discretion upon this suhject.

The court found a similar method of evading the sweeping pro-
hibition of the revision of 1793, with respect to notice in Lawrence v.

Bowman (1 U. S. C. C, Alester, 230).

But the earliest provision requiring notice came before the Supreme
Court in 1799, in New York v. Connecticut (4 Dall., 1). • Its consti-

tutionality was not questioned. The only issue was as to the suffi-

ciency of the notice. Chief Justice Ellsworth, for the court, saying:

*'The prohibition contained in the statute that writs of injunction

shall not be granted without reasonable notice to the adverse party
•or his attorney, extends to injunctions granted by the Supreme Court
or the circuit court as well as to those that may he granted by a single

judge. The design and effect, however, of injunctions must render a

shorter notice, reasonable notice, in the case of an application to a

court than would be so construed in most cases of an application to a

single judge, and imtil a general rule shall be settled the particular

circumstances of each case must also be regarded."
Here was a case in which, although no point was made by counsel

on any question of constitutionality, the Supreme Court accepted the

comprehensive requirement of the act of 1793 as binding on all the

Federal courts.

Now we come to the present law, found in section 263 of the
Judicial Code, and reading thus:

Whenever notice is given of a motion for an injunction out of a district

court, the court or judge thereof may, if there appears to be danger of irre-

parable injury from delay, grant an order restraining the act sought to be
enjoined until the decision upon the motion ; and such order may be granted
with or without security, in the discretion of the court or judge.

This was the law as contained in section 718 of the Revised
Statutes, said section having been enacted in 1872. It simply em-
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bodies the practice of the courts with respect to notice, a practice
established notwithstanding the nonconformity of the practice to the
positive requirement of the act of 1793.

PROPOSED CHANGES.

But it will be seen that the giving of notice and requiring security,
left by the present JaAv to the discretion of the court, is by this bill a
positive duty, except where irreparable and immediate injury might
result from the giving of a notice or the delay incident thereto,
in which case the court or judge may issue a temporarv restraining
order pending the giving of the notice. The concluding part of the
amended section hag an effect to safeguard parties from the reckless
and inconsiderate issuance of restraining orders. Injuries com-

• pensable in damages recoverable in an action at law are not treated
or considered by the courts as irreparable in any proper legal sense,
and_ parties attempting to show why the injury sought to be re-

strained is irreparable would often disclose an adequate legal remedy.
This provision requires the -reason to appear in the order, but it

should be read in connection with the new section 266b, requiring
the order to be made by the court or judge to be likewise specific in
other essentials, and section 266e, requiring that every complaint
filed for the purpose of obtaining the order in the cases there speci-

fied shall contain a particular description of the property or property
right for which the prohibitive power of the court is sought, and that
such complaint shall be verified.

A valuable provision of the amendment is one that a restraining
order issued without notice "shall by its terms expire within such
time after entry, not to exceed seven days, as the court or judge may
fix, unless within the time so fixed the order is extended or renewed
for a like period, after notice to those previously served, if any, and
for good cause shown, and the reasons for such extension shall be
entered of record."
A legislative precedent for such legislation is found in the act of

1807, wherein it was provided that injunctions granted by the dis-

trict courts " shall not, unless so ordered by the circuit court, con-
tinue longer than to the circuit court next ensuing, nor shall an in-

junction be issued by a district judge in any case where a party has
had a reasonable time to apply to the circuit court for the writ."

(U. S. Stat. L., vol. 2, p. 418.)

If the views of President Taft on this subject have not changed,
he will welcome an opportunity to approve a bill containing such
provisions as those in the amendment governing notice, because in

his message of December 7, 1909, to the regular session of the Sixty-

first Congress, after a quotation from the Eepublican platform of

1908, he said:

I recommend that In compliance witli the promise thus made appropriate

iegislation be adopted. The ends of justice will best be met and the chief

cause of complaint against ill-considered injunctions without notice will be
removed by the enactment of a statute forbidding hereafter the issuing of any
injunction or 'restraining order, whether temporary or permanent, by any Fed-

eral court without previous notice and a reasonable opportunity to be heard on
behalf of the parties to be enjoined ; unless it shall appear to the satisfaction of

the court that the delay necessary to give such notice and hearing would result

in irreparable injury to the complainant, and unless, also, the court shall from
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the evidence make a written finding, whieli shall be spread upon the court

minutes, that immediate and irreparable injury is likely to ensue to the com-
plainant, and shall define the injury, state why it is irreparable, and shall

also indorse on the order Issued the date and the hour of the issuance of the

order. Moreover, every such injunction or restraining order issued without
previous notice and opportunity by the defendant to be heard should by force

of the statute expire and be of no effect after seven days from the issuance
thereof or within any time less than that period which the court may fix,

unless within such seven days or such less period the injunction or order is

extended or renewed after previous notice and opportunity to be heard.
My judgment is that the passage of such an act, which really embodies the

best practice in equity and is very likely the rule now in force in some courts,

will prevent the issuing of ill-advised orders of injunction without notice and
will render such orders, when issued, much less objectionable by the short
time in which they may remain effective.

II.

Section 266a simply requires security for costs and damages in

all cases, leaving it no longer within the discretion of the courts
whether any such security or none shall be given.

Prior to the said act of 1872 (contained in the revision of 1873)
there appears to have been no legislation on the matter of security

in injunction cases; but that security was usually required is a fact

well known to the legal profession. It seems clearly just and salu-

tary that the extraordinary writ of injunction should not issue in

any case iintil the party seeking it and for whose benefit it issues

has provided the other party with all the protection which security

for damages affords.

It appears by the authorities, both English and American, to

have been always within the range of judicial discretion, in the
absence of -a statute, to waive security, though better practice has
been to require security as a condition to issuing restraining orders

and injunctions.

The new section, 266a, takes the matter of requiring security out

of the category of discretionary matters, where it was found by the

Committee on Revision and permitted to remain.
For a discussion of the existing law on the question of security,

we refer to Russell v. Farley (105 U. S., 433).

III.

Section 266b is of general application. Defendants should never
be left to guess at what they are forbidden to do, but the order
" shall describe in reasonable detail, and not by reference to the bill

of complaint or other document, the act or acts sought to be re-

strained." It also contains a safeguard against what have been
heretofore known as dragnet or blanket injunctions, by which large
numbers may be accused, and eventually punished, for violating
injunctions in cases in which they were not made parties in the
legal sense and of which they had only constructive notice, equivalent
in most cases to none at all. Moreover, no person shall be boimd
by any such order without actual personal notice.

EXISTING LAW AND PKACTICE.

There was heretofore no Federal statute to govern either the mat-
ter of making or form and contents of orders for injunctions. Of
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course, where a restraining order is granted, that performs the func-
tions of order, process, and notice. But the writ of injunction, where
temporary, is preceded by the entry of an order, and where per-
manent by the entry of a decree.
The whole matter appears to have bene left, both by the States and

the Federal Govei-nment, to the courts, which have mostly conformed
to established principles.

_
The most important of these was that the order should be suffi-

ciently clear and certain in its terms that the defendants could by
an inspection of it readily know what they were forbidden to do.

See Arthur v. Oakes, 63 Fed. Eep., 310, 25 L. R. An., 414; St.
Louis Min., etc., Co. v. Co. c. Montana, Min. Co.,. 58 Fed. Rep., 129;
Sweet V. Mangham, 4 Jur., 479 ; 9 L. J. Ch., 323, 34 Eng. Ch., 51

;

Cother v. Midland R. Co., 22 Eng. Ch., 469.
It should also be in accordance with.the terms of the prayer of the

bill. (State v. Rush County, 35 Kan., 150 ; McEldowney v. Lowther,
49 W. Va., 348.) It should not impose a greater restraint than is

asked or is necessary (Shubert v. Angeles, 80 N. Y. App. Div., 625;
New York Fire Dept. v. Baudet, 4 N. Y. Supp., 206), and should be
specific and certain. (Orris v. National Commercial Bank, 81 N. Y.
App. Div., 631 ; St. Rege's Paper Co. v. Santa Clara Lumber Co., 55
N. Y. App. Div., 225; Norris v. Cable, 8 Rich (S. C), 58; Parker v.

First Ave. Hotel Co., 24 Ch. Div., 282 ; Hackett v. Baiss, L. R., 20
Eq., 494; Dover Harbour v. London, etc., R. Co., 3 De. G. F. & J.,

559; Low v. Innes, 4 De G. J. & S., 286.)

So it appears that section 266b really does not change the best prac-

tice with respect to orders, but imposes the duty upon the courts, in

mandatory form, to conform to correct rules, as already established

by judicial precedent.

That such provision is necessary and timely will appear upon an
inspection of some orders which have issued.

For instance, take the case of Kansas & Texas Coal Co. v. Denney,
decided in the district court for Arkansas in 1899. And here, as in

most of such cases, no full official report of the case can be obtained,

but a mere memorandum. In this case the defendants (strikers) were
ordered to be and were enjoined from " congregating at or near or

on the premises of the property of the' Kansas & Texas Coal Co.

in, about, or near the town of Huntington, Ark., or elsewhere, for

the purpose of intimidating its employees or preventing said em-

ployees from rendering service to the Kansas & Texas Coal Co. from
inducing or coercing by threats, intimidation, force, or violence any

of said employees to leave the employment of the said Kansas &
Texas Coal Co., or from in any manner interfering with or molesting

any person or persons who may be employed or seek employment by

and of the Kansas & Texas Coal Co., in the operation of its coal

mines at or near said town of Huntington, or elsewhere."

It will be observed that a defendant in that suit would render

himself liable to punishment for contempt if he met a man seekmg

employment by the company in a foreign country and persuaded

him not to enter its service. ,„,<,,.,. i

The bill further provides that it shall be "binding only upon

parties to the suit, their agents, servants, employees, and attorneys,

or those in active concert with them, and who shall by personal serv-

74414—vol. 2—14 58
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ice or otherwise have received actual notixje of the same." Unques-
tionably this is the true rule, but unfortunately the courts have not
uniformly observed it. Much of the criticism which arose from the

Debs case (64 Fed. Hep. 724) was due to the fact that the court
undertook to make the order effective not only upon the parties

to the suit and those in concert with them, but upon all other per-
sons whomsoever. In Scott v. Donald (165 U. S., 117), the court
rebuked a violation by the lower court in the following language

:

The decree is also objectionable because it enjoins persons not parties to the
suit. This is not a case where the defendants named represent those not
named. Nor is there alleged any conspiracy between the parties defendant and
other unknown parties. The acts complained of are tortious and do not
grow out of any common action or agreement between constables and sheriffs

of the State of South Carolina. We have indeed a right to presume that such
oflicers, though not named in this suit, will, when advised that certain provi-
sions of the act In question have been pronounced unconstitutional by the court
to which the Constitution of the United States refers such questions, volun-
tarily refrain from enforcing such provisions; but we do not think it comports
with well-settled principles of equity procedure to include them in an injunc-

tion in a suit in which they were not heard or represented or to subject them
to penalties for contempt in disregarding such an injunction. (Fellows v.

Fellows, 4 John. Chan., 25, citing Iveson v. Harris, 7 Ves., 257.)

The decree of the court below should therefore be amended by being re-

stricted to the parties named as plaintift and defendants in the bill, and this is

directed to be done, and it is otherwise.

IV.

Section 266c is concerned with cases between " employer and
employees, or between employers and employees, or between em-
ployees, or between persons employed and persons seeking employ-
ment, involving or growing out of a dispute concerning terms or

conditions of employment."
The first clause of the new section 266c relates to the contents and

form of the complaint. It must disclose a threatened irreparable in-

jury to property or to a property right of the party making the

application for which there is no adequate remedy at law. And the

property or property right must be described " with particularity."

These requirements are merely those of good pleading and correct

practice in such cases established by a long line of precedents, well

understood by the profession and which should be, but perhaps have

not been, uniformly applied. To show this it is only necessary to

briefly state the applicable rules, citing some of the numerous au-

thorities.

As the granting of an injunction rests in some degree in the discre-

tion of the chancellor, allegations in the complaint should show can-

dor and frankness. (Moffatt v. Calvert County Comm'rs, 97 Md.,

266; Johnson v. Glenn, 40 Md., 200; Edison Storage Battery Co. v.

Edison Automobile Co., 67 N. J. Eq., 44; Sharp v. Ashton, 3 "Ves. &
B., 144.)

The omission of material facts which, in the nature of the case,

must be known to the plaintiff will preclude the granting of the

relief. (Sprigg v. Western Tel. Co., 46 Md., 67; Walker v. Burks,
48 Tex., 206.)

An injunction may be refused if the allegations are argumentativ*
and inferential. (Battle v. Stevens, 32 Ga., 25 ; Warsop v. Hastings,
22 Minn., 437.)
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The allegations of the complaint must be definite and certain.
<St. Louis V. Knapp Co., 104 U. S., 658.)
The complaint must set forth the facts with particularity and

mmuteness (Minor v. Terry, Code Eep. N. S. (N. S.), 384), and
no material fact should be left to inference. (Warsop v. Hastings,
22 Minn., 437; Philphower v. Todd, 11 N. J. Eq., 54; Perkins v. Col-
lins, 3 N. J. Eq., 482.)

Facts, and not the conclusions or opinions of the pleader, must be
stated. (McBride v. Eoss (D. C), 13 App. Cas., 576.)
An injunction should not ordinarily be granted when the material

allegations are made upon information and belief. (Brooks v.
O'Hara, 8 Fed. Kep., 529 ; In re Holmes, 3 Fed. Eep. Cases No. 1,

662.)
' r >

The complaint must clearly show the threats or acts of defendant
which cause him to apprehend future injury. (Mendelson v. McCabe,
144 Cal., 230; Eyan v. Fulghurn, 96 Ga., 234.) And it is not suffi-

cient to allege that the defendant claims the right to do an act which
plaintiff believes illegal and injurious to him, since the intention to
exercise the right must be alleged. (Lutman v. Lake Shore, etc., E.
Co., 56 Ohio St., 433; Attorney General v. Eau Claire, 37 Wis., 400.)
The bill must allege facts which clearly show that the plaintiff

will sustain substantial injury because of the acts complained of.

(Home Electric Light, etc., Co. v. Gobe Tissue Paper Co., 146 Ind.,

673 ; Boston, etc., Ey. Co. v. Sullivan, 177 Mass., 230 ; McGovern v.

Loder (N. J. Ch., 1890), 20 Atl. Eep., -209; Smith v. Lockwood, 13
Barb., 209; Jones v. Stewart (Tenn. Ch. App., 1900), 61 Sev., 105;
Spokane St. E. Co. v. Spokane, 5 Wash., 634; State v. Eau Claire,

40 Wis., 533. And it is not sufficient to merely allege injury without
stating the fact^. Giffing v. Gibb, 2 Black, 519; Spooner v. Mc^
Connell, 22 Fed. Cases No. 13245; Bowling v. Crook', 104 Ala., 130;
Grant v. Cooke, 7 D. C, 165 ; Coast Line E. Co., v. Caben, 50 Ga.,

451; Dinwiddle v. Eoberts, 1 Greene, 363; Wabaska Electric Co. v.

Wymore Co., Nebn, 199; Lubrs v. Sturtevant, 10 Or., 170; Farland
V. Wood, 35 W. Va., 458.)

Since the jurisdiction in equity depends on the lack of an ade-
quate remedy at law, a bill for an injunction must state facts from
which the court can determine that the remedy at law is inadequate.

(Pollock V. Farmers' Loan & Tr. Co., 157 U. S., 429; Safe-Deposit,

etc., Co. V. Anniston, 96 Fed. Eep., 661.)

If the inadequacy of the legal remedy depends upon the defend-

ant's insolvency the fact of insolvency must be positively alleged.

(Fullington v. Kyle Lumber Co., 139 Ala., 242 ; Graham v. Tankers-

ley, 15 Ala., 634.)

An injunction will not be granted unless the complaint shows that

a refusal to grant the writ will work irreparable injury. (California

Nav. Co. V. Union Transp. Co., 122 Cal., 641 ; Cook County Brick Co.,

92 111. App., 526 ; Manufacturers' Gas Co. v. Indiana Nat. Gas, etc.,

Co., 156 Ind., 679.) And it is not sufficient simply to allege that the

injury will be irreparable, but the facts must be stated_ so that the

court may see that the apprehension of irreparable injury is well

founded. (California Nav. Co. v. Union Transp. Co., 122 CaJ., 641;

Empire Transp. Co. v. Johnson, 76 Conn., 79 ; Orange City v. Thayer,

45Fra.,502:) ; '
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The plaintiflf must allege that he has done or is willing to do
everything which is necessary to entitle him to the relief sought.
(Stanley v. Gadsley, 10 Pet (U. S.), 521; Elliott v. Sihley, 101 Ala.,

344; Burham v. San Francisco Fuse Mfg. Co., 76 Cal., 26; Sloan v.

Coolbaugh, 10 Iowa, 31; Lewis v. Wilson, 17 N. Y. Supp., 128;
Spann v. Sterns, 18 Tex., 556.)

The second paragraph of section 266c is concerned with specific

acts which the best opinion of the courts holds to be within the right
of parties involved upon one side or the other of a trades dispute.
The necessity for legislation concerning them arises out of the diver-
gent views which the courts have expressed on the subject and the
difference between courts in the application of recognized rules. It
may be proper to notice, in passing, that the State courts furnish
precedents frequently for action by the Federal courts, and vice
versa, so that a pernicious rule or an error in one jurisdiction is

quickly adopted by the other. It is not contended that either the
Federal or State courts have stood alone in any of the precedents
which are disapproved. The provisions of this section of the bill are
self-explanatory, and in justification of the language used we con-
tent ourselves with submitting quotations from recognized authori-
ties. We classify these authorities by quoting first the clauses of
the bill to which they have particular reference.

The first clause

:

And no such restraining order or injunction sliall proliibit any person or
persons from terminating any relation of employment, or from ceasing to per-
form any worls or labor, or from recommending, advising, or persuading others
by peaceful means to do so.

In AUis Chalmers Co. v. Iron Molders' Union (C. C. 150 Fed.
R., 155), Judge Sanborn 5aid:

The conclusion to be drawn from the cases, as applicable to this controversy,
is, I think, that the combination of the defendant unions, their members, and
the defendant O'Leary, to strike, and to further enforce he strike, and if

possible to bring the employers to terms by preventing them from obtaining
other workmen to I'eplace the strikers, was not unlawful, because grounded on
just cause or excuse, being the economic advancement of the union molders, and
the competition of labor against capital.

In Arthur v. Oakes (63 Fed. R., 310, 317) Justice Harlan, for the

court, said:

If an employee quits without cause, and iu \iolation of an exi^ress contract
to serve for a stated time, then his quitting would not be of rlt;ht, and he would
be liable for any damages resulting from a breach of his agreement, and per-

haps, in some states of case, to criminal prosecution for loss of life or limb by
passengers or others, directly resulting from his abandoning his post at a time
when care and watchfulness were required ui)on his part in the discharge of a
duty he had under taken to perform. And it may be assumed for the purposes
of this discussion that he would be liable in like manner where the contract of
service, by necessarj' implication arising out of the nature or the circumstances
of the employment, required him not to quit the service of his employer sud-,

denly, and without reasonable notice of his intention to do so. But the vital

question remains whether a court of equity will, under any circumstances, by
injunction, prevent one individual from quitting the personal service of an-
other? An affirmative answer to this question is not, we think, justified by
any authority to which our attention has been called or of which we are
aware. It would be an invasion of one's natural liberty to compel him to

work for or remain in the personal service of another. One who is placed
under such constraint is in a condition of Involuntary servitude—a condition
which the supreme law of the land declares shall not exist within the United
States, or in any place subject to their jurisdiction. Courts of equity have
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sometimes sought to sustain a contract for services requiring speci;il Imowl-
edge 01- sl^ill by enjoining acts or conduct that would constitute a breach of
suoh contract.

The rule, we thinls, is without exception that equity will not compel the
actual, affirmative performance by an employee of merely personal services,
any more than it will compel an employer to retain in his personal service
one who, no matter for -what cause, is not acceptable to him for service of
that character. The right of an employee engaged to perform personal service
to quit that service rests upon the same basis as the right of his employer to
discharge him from further personal service. If the quitting In the one case
or the discharging in the other is in violation of the contract between the
parties, the one injured by the breach has his action for damages ; and a court
of equity will not, indirectly or negatively, by means of an injunction restrain-
ing the violation of the contract, compel the affirmative performance from
day to day or the affirmative acceptance of merely personal services. Relief
of that character has always been regarded as impracticable.

Sitting with Justice Harlan at circuit in that case ^Ye^e other
learned jurists, but there was no dissent from these views.
In this connection we cite from the luminous opinion by Judge

Loring delivering the opinion in Pickett v. Walsh (192 Mass., 572),
a clear exposition of our views here expressed. We regret the neces-

sity of limiting the quotation, because the whole opinion could be
studied with profit.

The case is one of competition between the defendant unions and the indi-

vidual plaintiffs for the work of pointing. The work of pointing for which
these two sets of workmen are competing is work which the contractors are
obliged to have. One peculiarity of the case, therefore, is that the fight here
is necessarily a triangular one. It necessarily involves the two sets of com-
peting workmen and the contractor, and is not confined to the two parties to

the contract, as is the case where workmen strike to get better wages from
their employer or other conditions which are better for them. In this respect

the case is like Jlogul Steamship Co. v. McGregor (23 Q. B. D., 598; S. C, on
appeal (1892) ; A. C.,, 25).
The right which the defendant unions claim to exercise in carrying their

point in the course of this competition is a trade advantage, namely, that they
have labor which the contractors want, or, if you please, can not get elsewhere;
and they insist upon using' this trade advantage to get additional work, namely,
the work of pointing the bricks and stone which they lay. It is somewhat

'
like the advantage which the owner of back land has when he has bought the

front lot. He is not bound to sell them separately. To be sure, the right of an
individual owner to sell both or none is not decisive of the right of a labor union

to combine to refuse to lay bricks or stone unless they are given the job of

pointing the bricks laid by them. There are things which an individual can do
which a combination of individuals can not do. But having regard to the right

on which the defendants' organization as a labor union rests, the correlative

duty owed by it to others, and the limitation of the defendants' rights coming

from the increased power of organization, we are of opinion that it was within

the rights of these-unions to compete for the work of doing the pointing and,

in the exercise of their right of competition, to refuse to lay bricks and set stone

unless they were' given the work of pointing them when laid. (See in this

connection Plant v. Woods. 176 Mass., 492, 502 ; Berry v. Donovan, 188 Mass.,

353 357 )

The result to which that conclusion brings us in the case at bar ought not to

be passed without consideration.
, ^ ^^

The result is harsh on the contractors, who prefer to give the work to the

pointers because (1) the pointers do it by contract (in which case the con-

tractors'escape the liability incident to the relation of employer and employee) ;

because (2) the contractors think that the pointers do the work better, and if

not well done the buildings may be permanently Injured by acid
;
and, finally,

(3) because they get from the pointers better work with less liability at a

smaller cost Again, so far as the pointers (who can not lay brick or stone)

are concerned the result is disastrous. But all that the labor unions have done
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Is to say you must employ us for all tie work or none of it. They have not

said that if you employ the pointers you must pay us a fine, as they did in

Carew v. Rutherford (106 Mass., 1). They have not undertaken to forbid the

contractors employing pointers, as tiey-did in Plant v. Woods (176 Mass., 492).
So far as the labor unions are concerned, the contractors can employ pointers
If they choose, but if the contractors choose to give the work of pointing the
bricks and stones to others, the unions take the stand that the contractors wiU
have to get some one else to lay them. The efEect of this in the case at bar
appears to be that the contractors are forced against their wiU to give the work
of pointing to the masons and bricklayers. But the fact that the contractors
are forced to do what they do not want to do is not decisive of the legaUty of
the labor union's acts. That is true wherever a strike is successful. The con-
tractors doubtless would have liked it better if there had been no competition
between the bricklayers' and masons' unions on the one hand and the individual
pointers on the other hand. But there is competition. There being competition,
they prefer the course they have taken. They prefer to give all the work to the
unions rather than get nonunion men to lay bricks and stone to be pointed by
the plaintiffs.

Further, the effect of complying with the labor unions' demands apparently
wiU be the destruction of the plaintiff's business. But the fact that the busi-
ness of a plaintiff is destroyed by the acts of the defendants done in pursuance
of their right of competition is not decisive of the illegality of the acts. It
was well said by Hammond, J., in Martell v. White (185 Mass., 255, 260) in
regard to the right of a citizen to pursue his business without interference
by a combination to destroy it :

" Speaking generally, however, competition in
business is permitted, although frequently disastrous to those engaged in it.

It is always selfish, often sharp, and sometimes deadly."
• *»*•*•

The application of the right of the defendant unions, who are composed of
bricklayers and stonemasons, to compete with the Indiriflual plaintiffs, who can
do nothing but pointing (as we have said), is in the case at bar disastrous to
the pointers and hard on the contractors. But this is not the first case where
the exercise of the right of competition ends In such a result. The case at bar
is an instance where the evils which are or may be incident to competition
bear very harshly on those interested, but in spite of such evils competition
is necessary to the welfare of the community.

To the same effect is Allis-Chalmers Co. v. Iron Holders' Union
(C. C.) (150 Fed. Rep., 155), per Sanborn, J.

The consensus of judicial view, as expressed in these cases and
others which might be cited, is that workingmen may lawfully com-
bine to further their material interests without limit or constraint,

and may for that purpose adopt any means or methods which are
lawful. It is the enjoyment and exercise of that right and none
other that this bill forbids the courts to interfere with.

The second clause:

Or for attending at or near a house or place where any person resides or
works or carries on business or happens to be for the purpose of peacefully
obtaining or communicating information or of peacefully persuading any per-

son t6 work or to abstain from working.

This language is taken from the British trades-dispute act of
1906, the second section of which is as follows

:

It shall be lawful for one or more persons acting on their own behalf or on
behalf of an individual, corporation, or firm, in contemplation or furtherance
Of a trade dispute, to attend at or near a house or place where a person resides

or works or carries on business' or happens to be if they so attend merely for
the purpose of peacefully obtaining or communicating information or of peace-
fully persuading any person to work or abstain from work.

This it has been said " might well be termed a codification of the
law relating to peaceful picketing as laid down by a majority of th©



TEUST LEGISLATION. 1985

American courts." (Martin's Law of Labor Unions, sec. 173.) Upon
the general subject the same author says:

There are some decisions which hold that all picketing is unlawful, and It
has been said that from the very nature of things peaceful picketing Is of rare
occurrence and " very much of an illusion," yet the view taken by the majority
of decisions and which is best supported by reason is that picketing, If not
conducted in such numbers as will of itself amount to intimidation, and when
confined to the seeking of information such as the number and names and
places of residence of those at work or seeking work on the premises against
which the strike is in operation, and to the use of peaceful argument and en-
treaty for the purpose of procuring such workmen to support the strike by
quitting work or by not accepting work, is not unlawful, and will furnish no
ground for injunction or iin action at law for damages. * * * That the
views set forth in this section are correct does not admit of doubt. Indeed, it

may readily be seen that the right almost universally conceded to striking
workmen to use peaceable argument and persuasion to induce other workmen
to aid them in their strike might, and very probably would be, most seriously
hampered if the right of picketing were denied. " The right to persuade new
men to quit or decline employment is of little worth unless the strikers may
ascertain who are the men that their late employer has persuaded or is at-
tempting to persuade to accept employment." While it is true that in the
guise of picketing strikers may obstruct and annoy the new men, and by insult
and menacing attitude intimidate them as effectually as by physical assault,
yet it can always be determined from the evidence whether the efforts of the
pickets are limited to getting into communication with the new men for the
purpose of presenting arguments and appeals to their free judgment. (Mar-
thi's Modern Law of Labor Unions, sec. 169, pp. 233, 234, and 235.)

The third clause:

Or from ceasing to patronize or to employ any party to such dispute;, or from
recommending, advising, or persuading others by peaceful means so to do

The best opinion to be gathered from the conflicting opinions on
this matter have been well summarized in the most recent textbook
on the subject as follows

:

It is lawful for members of a union, acting by agreement among themselves,

to cease to patronize a person against whom the concert of action is directed
when they regard it for their interest to do so. This is .the so-called primary
boycott, and in furtherance thereof it is lawful to circulpte iiotices fmong the
members of the union to cease patronizing one with whom they have a trade
dispute and to announce their intention to carry their agreement into effect.

For instance, if an employer of labor refuses to employ union men the union
has a right to say that its members will not patronize him. A combination
between persons merely to regulate their own conduct and affairs is allowable

and a lawful combination, though others may be indirectly affected thereby.

And the fact that the execution of the agreement may tend to diminish the

profits of the party against whom such act is aimed does not render the partici-

pants liable to a prosecution for a criminal conspiracy or to a suit for injunc-

tion. Even though he sustain financial loss, he will be without remedy, either

in a court of law or a court of equity. So long as the primary object of the

combination is to advance its own interests and not to inflict harm on the

person against whom it is directed, it is not possible to see how any claim of

Illegality could be sustained. (Martin's Modern Law of Labor Unions, pp. 107,

108, and 109.)
It Is not unlawful for members of a union or their sympathizers to use, in

aid of a justifiable strike, peaceable argument and persuasion to induce cus-

tomers of the person against whom the strike is in operation to withold their

patronage from him, although their purpose in so doing is to injure the busi-

ness of their former employer and constrain him to yield to their demands, and

the same rule applies where the employer has locked out his employees. These

acts may be consummated by direct communication or through the medium of

the press, and It Is only when the combination becomes a conspiracy to in-

jure by threats and coercion, the property rights of another that the power

of the courts can be Invoked. The vital distinction between combinations of

this character and boycotts Is that here no coercion is present, while, as was
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heretofore shown, coercion is a necessary element of a boycott. In applying
the principles stated it has been held that the Issuance of circulars by members
of a labor union notifying persons engaged in the trade of controversies existing
between such members and their employer and requesting such persons not to
fleal with the employer is not unlawful and will not be enjoined where no in-
timidation or violence is used. (Martin's Modern Law of Labor Unions, pp.
109 and 110.)

Said Mr. Justice Van Orsdel in his concurring opinion in Court of
Appeals of the District of Columbia (the American Federation of
Labor et al., appellants, v. the Buck's Stove & Eange Co., No. 1916,
Decided Mar. 11, 1909)

:

• *••»*»
Applying the same principle, I conceive it to be the privilege of one man, or a

number of men, to individually conclude not to patronize a certain person or
corporation. It is also the right of these men to agree together, and to advise
others, not to extend such patronage. That advice may be given by direct

'

communication or through the medium of the press, so long as It is neither in
the nature of coercion or a threat.
As long as the actions of this combination of individuals are lawful, to this

point it is not clear how they can become unlawful beciiuse of their subsequent
acts directed against the same person or corporation. To this point there is no
conspiracy—no boycott. The word " boycott " is here used as referring to what
is usually understood ns " the secondary boycott," and when used in this opin-
ion it is intended to be applied exclusively in that sense. It is, therefore, only
when the combination becomes a consiiiracy to injure by threats and coercion
the property rights of another that the power of the courts can be invoked.
This point must be passed before the unlawful and unwarranted acts which
the courts will punish and restrain are committed.
The definition of a boycott given by Judge Taft in Toledo Co. v. Penna. Co.

(54 Fed., 730) is as follows; "As usually understood, a boycott is a combina-
tion of many to cause a loss to one person by coercing others against their will
to withdraw from him their beneficial business intercourse through threats
that, unless those others do so, the man"y will cause similar loss to them."
In Gray v. Building Trades Council (91 Minn., ITl) the word "boycott" is

defined as follows: "A boycott may be defined to be a combination of several
persons to cause a loss to a third person by causing others against their will

to withdraw from him their beneficial business intercourse through threats that
unless a compliance with their demands be made the persons forming the combi-
nation will cause loss or injury to him, or an organization formed to exclude a
person from business relations with others by persuasion, intimidation, and
other acts which tend to violence, and thereby cause him through fear of re-

sulting injury to submit to dictation in the management of his affairs. Such
acts constitute a conspiracy and may be restrained by injunction." In Brace
Brothers v. Evnns (3 R. & Corp. L. J., 561) It is said: " The word itself implies
a threat. In ])opul;ir acceptation it is an organized effort to exclude a person
from business relations with others by persuasion, intimidation, and other acts

which tend to \ iolence, and they coerce him, through fear of resulting injury, to

submit to dictation in the management of his affairs!"

It will be observed that the above definitions are in direct conflict with the
earlier English decisions and indicate a distinct departure by our courts. This
undoubtedly is in recognition of the right of a number of individuals to combine
for the pui'pose of improving their condition. The rule of the English common
law, from which we have so far departed, is expressed in Bowen v. Hall (6

Q. B. Div., 833) as follows: " If the persuasion be used for the indirect purpose
of injuring the plaintiff, or of benefiting the defendant at the expense of the
plaintiff, it is a malicious act, which is in law arid in fact a wrong act, and
therefore a wrongful act. and therefore an actionable act if injury ensues
from it."

From this clear distinction it will be observed that there is no boycott until

the members of the organization have passed the point of refusing to patronize
the person or corporation themselves and have entered the field where, by
coercion or threats, they prevent others from dealing with such persons or cor-

poration. I fully agree with this distinction.

So long, then, as the American Federation of Labor and those acting under
its advice refuse to patronize complainant, the combination had not arisen to

the dignity of an unlawful conspiracy or a boycott.
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In Hopkins v. Oxley Stave Co. (83 Fed. E., 912), Judge Caldwell,
in a dissenting opinion, said:

While laborers, by the applicution to them of the doctrine we are considering,
are reduced to individual action, it is not so with the forces arrayed against
them. A corporation is an association of individuals for combined action;
trusts are corporations combined together for the very purpose of collective
action and boycotting; and capital, which is the product of labor, is in Itself ii

powerful collective force. Indeed, according to this supposed rule, every cor-
poration and trust in the country is an unlawful combination, for while its

business may be of a kind that its individual members, each acting for him-
self, might lawfully conduct, the moment they enter into a combination to do
that same thing by their combined effort the combination becomes an unlawful
conspiracy. But the rule is never so applied.

Corporations and trusts and other combinations of individuals and aggrega-
tions of capital extend themselves right and left through the entire community,
boycotting and inflicting irreparable damage upon and crushing out all small
dealers and producers, stifling competition, establishing monopolies, reducing the
wages of the laborer, raising the price of food on every man's table, and of the
clothes on his back, and of the house that shelters him, and inflicting on the
wage earners the pains and penalties of the lockout and the black list, and
denying to them the right of association and combined action by refusing em-
ployment to those who are members of labor organizations ; and all these
things are justified as a legitimate result of the evolution of industries resulting

from new social and economic conditions, and of the right of every man to

carry on his business as he sees fit, and of lawful competition. On the other
hand, when laborers combine to maintain or raise their wages or otherwise to

better their condition or to protect themselves from oppression or to attempt
to overcome competition with their labor or the products of their labor in

order that they may continue to have employment and live, their action, how-
ever open, peaceful, and orderly, is branded as a " conspiracy." What is

" competition " when done by capital is " conspira.cy " when done by laborers.

No amount of verbal dexterity can conceal or justify this glaring discrimination.

If the vast aggregation and collective action of capital is not accompanied by a
corresponding organization and collective action of labor capital will speedily

become proprietor of the wage earners as well as the recipient of the profits

of their labor. This result can only be averted by some sort of organization

that will secure the collective action of wage earners. This is demanded, not

in the interest of wage earners alone, but by the highest considerations of public

policy.

In Vegelahn v. Gunter (167 Mass., 92) Justice Holmes, now of

the Supreme Court of the United States, delivering the opinion,

It is plain from the slightest consideration of practical affairs, or the most

superficial reading of industrial history, that free competition means combina-

tion, and that the organization of the world, now going on so fast, means an

ever-increasing might and scope of combination. It seems to me futile to set

our faces against this tendency. Whether beneficial on the whole, as I think it

is, or detrimental, it is inevitable, unless the fundamental axioms of society

and even the fundamental conditions of life are to be changed. One of the

eternal conflicts out of which life is made up is that between the effort of

every man to get the most he can for his services and that of society, dis'

gulsed under the name of capital, to get his services for the least possible

return Combination on the one side is potent and powerful. . Combination

on the other is a fair and equal way. * * * If It be true that the work-

Ingmen may combine with a view, among other things, to gettmg as much as

they can for their labor, just as capital may combine with a view to getting

the greatest possible return, it must be true that when combined they have

the same liberty that combined capital has, to support their Interest by argu-

ment, persuasion, and the bestowal or refusal of those advantages which they

otherwise lawfully control.

The logic of Justice Sherweod, of the Supreme Court of Missouri,

in Marx & Haas Go. v. Watson (56 L. K. A., 951), appears unan-

swerable. He discussed the question from a constitutional stand-



1988 TRUST LEGISLATION.

point, taking for his text the Missouri bill of rights, substantiaEy

the same as the first amendment to the Federal Constitution, saying

(p. 956) :

The evident idea of that section is penalty or punishment, and not prevention,

because if prevention exists, then no opportunity can possibly arise for one
becoming responsible by saying, writing, or publishing "whatever he will on
any subject." The two ideas—the one absolute freedom " to say, write, or
publish whatever he will on any subject," coupled with responsibllily therefor,
and the other idea of preventing any such free speech, free writing, or free
publication—can not coexist.

The opinion continues, after citing authorities, Federal and State,

as follows:

Section 14, supra, makes no distinction and authorizes no difference to be
made by courts or legislatures between a proceeding set on foot to enjoin the
publication of a libel and one to enjoin the publication of any other sort or
nature, however injurious it may be, or to prohibit the use of free speech or
free writing on any subject whatever, because wherever the authority of in-

junction begins there the right of free speech, free writing, or free publica-
tion ends. No halfway house stands on the highway between absolute pre-

vention and absolute freedom.

The fourth clause

:

Or from paying or giving to or withholding from any person engaged in such
dispute any strike benefits or other moneys or things of value.

In at least two instances State courts (Eeynolds v. Davis, 198

Mass., 294, and A. S. Barnes & Co. v. Chicago Typographical Union,
232 111., 424) have held that if the purpose of a strike was un-

lawful the officers and members of unions should be enjoined from
giving financial aid in the form of strike benefits in furtherance

thereof. But in the only case of the kind disposed of by a Federal
court an entirely different conclusion was reached. In A. S. Barnes &
Co. V. Berry (157 Fed. K., 883) it was held without exception or

qualification that an employer against whom a strike was in opera-

tion could not have enjoined the officers of a union from giving its

striking members strike benefits. The reason assigned was that

—

the strike benefit fund is created by moneys deposited by the men with the
general officers for the support of themselves and families in times of strike,

and the court has no more control of it than it would have over deposits made
by them in the banks.

This decision is in harmony with two recent English decisions

—

Denabey, etc.. Collieries v. Yorkshire Miners' Assn. (75 L. J. K. B.,

384) ; Lyons v. Wilkins (67 L. J., ch. 383).

The fifth and sixth clauses

:

Or from peaceably assembling at any place in a lawful manner and for

lawful purposes ; or from doing any act or thing which might lawfully be done
in the absence of such dispute by any party thereto.

After all "that can be asserted against the provisions of section

266c, or any provision of the bill elsewhere found has been said, we
can truly say that it does not transcend or contravene the clear and
conclusive statement of the law as stated in National Fireproofing

Co. V. Mason Builders Assn. (169 Fed. Eep., 260). Delivering the

opinion of the court in that case. Judge Noyes said (p. 265) :

As a general rule it may be stated, that when the chief object of a com-
bination is to injure or oppress third persons. It is a conspiracy; but that when
such Injury or oppression is merely incidental to the carrying out of a lawful
purpose, it Is not a conspiracy. Stated in another way : A combination, entered
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Into for the real malicious purpose of injuring a third person In his business
or property, may amount to a conspiracy and furnish a ground of action for
damages sustained or call for an injunction, even though formed for the
ostensible purpose of benefiting Its members, and actually operating to some

• extent to their advantage. But a combination without such ulterior oppressive
object entered into merely for the purpose of promoting by lawful means the-
common Interests of its members, is not a conspiracy. A laborer, as well as
a builder, trader, or manufacturer, has the right to conduct his afCalrs in
any lawful manner, even though he may thereby injure others. So several
laborers and builders may combine for mutual advantage, and so long as the
motive is not malicious, the object not unlawful nor oppressive, and the means
neither deceitful nor fraudulent, the result is not a conspiracy, although it may
necessarily work injury to other persons. The damage to such persons may
be serious—it may even extend to their ruin—but if it is Inflicted by a com-
bination in the legitimate pursuit of its q,wn affairs, is a damnum absque injuria.
The damage is present, but the unlawful object is absent. And so the essential
question must always be, whether the object of a combination is to do harm
to others or to exercise the rights of the parties for their own benefit.

Any attack upon the policy of this section of the bill must be
directed at its specific prohibitions ; nor will any mere general criti-
cism or any attack which does not particularize herein be worthy
of serious attention. The ready and perfect defense to all such is

at hand, and imposes no difficult task. Is there any reason why the
complainant, seeking an injunction against workingmen, should not
describe with particularity in his cause of complaint the nature of th&
threatened injury and the property or property right involved as
in other cases? Is there any reason why an injunction should issue
at all involving or growing out of the relation created between em-
ployer and employee to prevent the termination of the relation, or
advising and persuading others to do so, or to prevent the unre-
stricted communication and exchange of information between per-
sons, or the giving of aid by financial contributions in any labor
affair or dispute? Is there any reason, after a labor dispute has
arisen and a socially hostile attitude has been created, for an injunc-
tion to prevent abstinence in patronizing or service by one party for
the other's benefit, or the exercise of the right of free speech in ad-
vising or inducing such abstinence on the part of others? Is there,

in short, any good reason why, after a dispute has arisen and the
parties are " at arms length," a court of equity should interpose its

strong arm merely because such dispute has arisen ?

At its hearings the committee had the benefit of learned and
illuminating arguments against the several bills. Counsel in oppo-
sition were patiently and respectfully heard, and the committee
profited largely by having heard them, as is shown by the results

of its labors. The bill does not interfere with the Sherman Antitrust
Act at all; it leaves the law of conspiracy untouched, and is not
open to effective criticism on any constitutional ground. The sub-

ject of the constitutionality of such legislation was exhausted at the
hearings on the contempt bill (II. R. 22591), returned to the House
with a separate report, in which all constitutional objections are fully

met.

NO QUESTION OF CONSTITUTIONALITT INVOLVED.

This bill does not, any more than does the contempt bill, invade

the jurisdiction of the courts or attempt legislatively to exercise a

judicial function. It merely limits and circumscribes the remedy
and procedure. While we here enter into no elaborate discussion
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of the authorities on this topic, yet, for convenience of reference, we
insert a synopsis. On point of inconsistency between our theory of
government and exercise of arbitrary power see Yick Wo v. Hop-
kins (118 U. S. Eep., 369). For a case in which Congress was held
to have constitutionally exercised power to take away all remedy
see Finck v. O'Neill (106 U. S., 272) ; and for a case where a statute
taking away the power to issue an injunction in a certain case wherein
the jurisdiction had been previously held and exercised was recog-
nized without question as of binding force see Sharon v. Terry (36
Fed. Eep., 365). For a general statement of the proposition that
the inferior courts of the United States are all limited in their nature
and constitutions and have not the powers inherent in courts existing
by prescription or by the common law see Gary v. Curtiss (3 How.
(U. S.), 236, 254). The same principle still more elaborately stated
and applied,_ Ex.parte Eobinson (19 Wall. (U. S.), 505).
Many decisions on the question of injunctive process and juris-

diction in labor cases are greatly influenced by, and, indeed, some-
times founded upon, precedents established when to be a wage earner
was to be a servant whose social and legal status was little above that
of slavery. But even England has preceded us in new views and
policies herein. The English act of 1906, set forth at length in the
hearings, goes farther than it has yet been deemed possible to go in
this country in relieving labor, and especially organized labor, of
legal burdens and discriminations. The Supreme Court has more
than once protested against attempts by any branch of the Govern-
ment to exercise arbitrary power, and the courts should, and probably
will, welcome the definite limitations contained in this bill if it

should be enacted.
The idea has been advanced,, and ably supported in argument, by

one of the proponents of this legislation that liberty, and more of it,

is safe in the hands of the workingmen of the country. We are con-
vinced of the merit and truth of that contention. The tendency
toward freedom and liberation from legal trammels and impedi-
ments to progress and to a great social advance is seen in nearly all

civilized nations. It is an impropitious time to oppose a reform like

that embodied in this bill, in view of the fact that the abuses of power
which it seeks to terminate have been, admittedly, numerous and
flagrant.

[H. R. 23635, Sixty-second Congress, second session.]

In the House of Representatives, April 22, 1912.

Mr. Clayton introduced the following bill ; which was referred to the Committee
on the Judiciary and ordered to be printed.

A BILL To amend an act entitled "An act to codify, revise, and amend tlie laws relating
to the judiciary," approred March third, nineteen hundred and eleven.

Be it enacted hy the Senate and House of Representatives of the United
States of America in Congress assembled, That section 263 of the act entitled
"An act to codify, revise, and amend the laws relating to the judiciary," ap-
provd March third, nineteen hundred and eleven, be, and the same is hereby,
amended so as to read as follows, and that said act be further amended by in-

serting after section 266 thereof three new sections, to be numbered, respc-

tively, 266a, 266b, 266c, reading as follows

:

" Sec. 263. That no injunction, whether interlocutory or permanent, in cases
•other than those described in section 266 of this title, shall be Issued without
previous notice and an opportunity to be heard on behalf of the parties to be
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enjoined, which notice, together with a copy of the bill of complaint or other
pleading upon which the application for such injunction will be based, shall
be served upon the parties sought to be enjoined a reasonable time in advance
of such application. But if it shall appear to be satisfaction of the court or
judge that immediate and irreparable injury is likely to ensure to the complain-
ant, and that the giving of notice of the application or the delay incident thereto
would probably permit the doing' of the act sought to be restrained before
notice could be served or hearing had thereon, the court or judge may, in his
discretion, issue a temporary restraining order without notice. Every such order
shall be indorsed with the date and hour of issuance, shall be forthwith en-
tered of record, shall define the injury and state why it is irreparable and why
the order was granted without notice, and shall by its terms expire within such
time after entry, not to exceed seven days, as the court or judge may fix, un-
less within the time so fixed the order is extended or renewed for a like
period, after notice to those previously served, if any, and for good cause
shown, and the reasons for such extension shall be entered of record.

" Sec. 266a. That no restraining order or interlocutory order of injunction
shall Issue except upon the giving of security by the applicant in such sum as
the court or judge may deem proper, conditioned upon the payment of such
costs and damages as may be incurred or suffered by any party who may be
found to have been wrongfully enjoined or restrained thereby.

" Sec. 266b. That every order of injunction or restraining order shall set
forth the reasons for the issuance of the same, shall be specific in terms, and
shall describe in reasonable detail, and not by reference to the bill of complaint
or other document, the act or acts sought to be restrained ; and shall be binding
only upon the parties to the suit, their agents, servants, employees, and at-

torneys, or those in active concert with them, and who shall by personal service
or otherwise have received actual notice of the same.

" Sec. 266c. That no restraining order or injunction shall be granted by any
court of the United States, or a judge or the judges thereof, in any case
between an employer and employees, or between employers and employees, or
between employees, or between persons employed and persons seeking employ-
ment, involving or growing out of a dispute concerning terms or conditions of
employment, unless necessary to prevent irreparable injury to property or to
a property right of the party making the application, for which injury there Is

no adequate remedy at law. and such property or property right must be de-
scribed with particularity in the application, which must be in writing and
sworn to by the applicant or by his agent or attorney.

"And no such restraining order or injunction shall prohibit any person or
persons from terminating any relation of employment, or from ceasing to per-

form any work or labor, or from recommending, advising, or persuading others

by peaceful means so to do ; or from attending at or near a house or place

where any person resides or works, or carries on business, or happens to be
for the purpose of peacefully obtaining or communicating information, or of

peacefully persuading any person to work or to abstain from working ; or from
ceasing to patronize or to employ any party to such dispute; or from recom-

mending, advising, or persuading others by peaceful means so to do ; or from
paying or giving to or withholding from any person engaged in such dispute

any strike benefits or other moneys or things of value; or from peaceably

assembling at any place in a lavsrful manner and for lawful purposes ; or from
doing any act or thing which might lawfully be done in the absence of such

dispute by any party thereto."





House Eeport No. 613, Sixty-second Congress, second session.

PEOCEDURE IN CONTEMPT CASES.

April 26 (calendar day, April 27), 1912.—Referred to the House Calendar and
ordered to be printed.

Mr. Clayton, from the Committee on the Judiciary, submitted the

following

REPORT.
' [To accompany H. E. 22591.]

The Committee on the Judiciary, having had under consideration
H. R. 22591, to amend an act entitled "An act to codify, revise, and
amend the laws relating to the judiciary," approved March 3, 1911,
report the same back with the recommendation that the bill do pass.

The bill leaves section 268 of the Judicial Code, formerly section

725 of the Revised Statutes, in full force and inserts five new sec-

tions, none of whose provisions conflict with said section 268.

ANALYSIS OF BILL.

By section 268a, in such cases of contempt specified in section 268

as constitute a criminal offense under any statute of the United
States or at common law, the proceedings against the accused party
shall be " as hereinafter provided " ; that is, in the subsequent section

of the bill.

Most of the important provisions of the bill are contained in sec-

tion 268b. Before action by the court, except in the cases excepted

from the operation of the bill, there must be presented a formal

charge showing reasonable ground; and before the party is put upon
trial he must be afforded an opportunity to purge himself of airy

actual or technical contempt which he may have committed. He
can not be arrested until he has opportunity to either purge himself

or make answer and has refused to do either. If arrested, or in case

the matter can not be disposed of on the return day, he may be

required to give bail.

The trial is by the court (1) in case no jury be demanded by the

accused, (2) if the contempt be in the presence of the court or so

near thereto as to obstruct the administration of justice, or (3) if

the contempt be charged to be in disobedience of any lawful writ,

1993
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process, order, rule, decree, or command entered in any suit or ac-
tion brought or prosecuted in the name or on behalf of the United
States. In other cases the trial is to be by jury.

Section 268c provides for the preservation of bills of exception,
for review upon writ of error, for stay of execution pending pro-
ceeding, for review, and for bail in case the accused shall have been
sentenced to imprisonment.

Section 268d excepts from the operation of the act contempts in
the presence of the court, or so near thereto as to obstruct the admin-
istration of justice, and contempts committed in disobedience of
any lawful writ, process, order, rule, decree, or command entered
in any suit or action brought or prosecuted in the name of or on
behalf of the United States, and provides that in the excepted cases
as well as in all other cases not specifically embraced within section
268a, the punishment shall be in conformity to the usages at law and
in equity now prevailing.

Section 268e bars proceedings for contempt unless begun within
one year from the date of the act complained of, and preserves the
right of criminal prosecution, notwithstanding any proceeding and
punishment for the contempts covered by the bill. It also excepts
from the provisions of the bill any proceedings for contempt pend-
ing at the time of its passage.
Thus it is seen that the bill applies and gives a jury trial, wit^

the exception noted, in all proceedings for contempt wherein the
acts alleged to have been committed constitute a criminal offense,

either under any Federal statute or at common law. The trial

where a jury is had, is governed (sec. 268b), as near as is practica-
ble, by the practice in criminal cases prosecuted l3y indictment or
upon information.
Before calling further attention to the provisions of the bill now

reported it is appropriate to review some of the contentions of
those who have opposed every form of legislation whatever on this

subject.

OBJECTIONS ANSWERED.

All the grounds of objection are reducible to two heads:
First. That any legislation whatever materially limiting or cur-

tailing the power of the courts in the trial of contempts is unconsti-
tutional.

Second. That any interference with the full and complete domin-
ion or discretion of the judge in contempt cases tends to disorganiza-
tion and a weakening of judicial efficiency.

Let us consider first the constitutional objections.

It is said that although the courts inferior to the Supreme Court
owe their existence and jurisdiction to congressional action, yet a
distinction should be made between the jurisdiction and judicial

jDOwer, for instance, in the citation, trial, and puishment of a party
charged with contempt of court.

The controversy goes back over 60 years. In 1831 Congress passed
an act limiting the power of the courts subjectively; that is to say,

it lopped off some of the jurisdiction which the court had assumed
and exercised—a jurisdiction, or power, if the latter term be pre-
ferred, which Congress believed, and by its legislation asserted, was
a usurpation. Never, until within a very recent period, was the
authority of Congress to do that questioned, either by the courts or
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by any respectable authority. The particular circumstance or event,
instigating the act of 1831, was the punishment by Judge Peck in
Missouri, as for a contempt of court, of a party who had criticized

one of his decisions in the columns of a newspaper.
The law before the act of 1831 read thus

:

The said courts shall have power to impose and administer all necessary
oaths, and to punish, by fine or imprisonment, at the discretion of the court,
contempts of their authority.

The act of 1831 consisted in addition of a proviso, reading as

follows

:

Provided, That such power to punish contempt shall not be construed to

extend to any cases except the misbehavior of any person in their presence,

or so near thereto as to obstruct the administration of justice, the misbehavior
of any of the officers of said court in their official transactions, and the dis-

obedience or resistance by any officer, or by any party, juror, witness, or other
person, to any lawful writ, process, order, rule, decree, or command of the said

court.

The extensive scope of this amendatory statute has been generally

overlooked. The Federal courts were assuming and exercising the

unlimited and unchecked powers resorted to by common-law courts,

of deciding for themselves, not only the mode of procedure and
degree and amount of punishment, but of selecting for themselves

particular acts of alleged misconduct which should be placed in the

category of contempts. Congress treated the term "power" as

synonymous with "jurisdiction," circumscribed the field of juris-

diction, specified the acts which should constitute contempts, and
said that such power or jurisdiction shall not extend beyond these

specified acts.

It has been suggested that Congress might have refused to create

the inferior courts, or even the Supreme Court, and have thus caused

the failure of the Government.
But it is said that when Congress has acted and established a Fed-

eral court the common-law and equity powers of the courts immedi-

ately flow into these judicial receptacles out of the Constitution. It

is only necessary to examine this ncAV doctrine to know to what

absurdities it would lead. The common-law courts of England,

with the King's bench at their head, in addition to administering

statutory law and the common law proper, exercised certain parlia-

mentary powers. In the- English system the legislative and judicial

departments were, and are, entirely independent of each other. It

is true that the courts were bound by acts of Parliament as con-

strued by them, but outside the statutes their powers were as free

from limitation as those of Parliament itself. They were the ex-

ponents and final arbiters of public policy for the Kingdom.

Though it is often said that the three departments of our brov-

ernment are separate and independent, which is true m the sense

that they must not invade each other's constitutional domain, and

thus destroy each other, yet it is also true that arbitrary unchecked

power does not abide with either of them. As the Supreme Court

has well expressed it, in Tick Wo v. Hopkins (118 U. S. Eep., 369) :

When we consider the nature and the theory of our institutions of government,

- the principles upon which they are supposed to rest, and review the history

of their development, we are constrained to conclude that they do not mean to

leave room for the play and action of purely personal and arbitrary power.
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To concede that the courts might, even with the limits fixed in the

sict of 1831, exclusiA'ely decide when a contempt has been committed,
and the amount or degree of punishment, with no power in Congress
to set a limit thereto, would be to concede to the courts the power to

;annul every act of Congress, to paralyze the Executive arm, to con-
fiscate all property, and destroy all liberty. Of course, few, if any,
believe that the courts would ever proceed to such extremes, but it is

sufficient to say that, according to our interpretation, the framers of
the Constitution took care to safeguard the people against the pos-
sibilities of all such calamitous tendencies.

Referring to this bill, and comparing its provisions with the pro-
viso added in 1831, it is seen that the bill only changes the procedure
in contempt cases, while, as before stated, that proviso limited the
jurisdiction subjectively.

The opposition was represented before the committee by able coun-
sel and many authorities were cited, few of which, however, in our
opinion, had any direct bearing on the question from a constitutional

point of view. In fact, the power of Congress, as exhibited in the
act of 1831, was so generally and uniformly conceded that not a
single case has been found which ever questioned or doubted it. A
few cases which, though not directly bearing upon the point of con-

stitutionality, yet shed more or less Ught upon it, wiU now be noticed.

It is argued that Congress can not require a court of equity to try

issues of fact by jury. That is unquestionably sound doctrine, and
the case of Brown v. Kalamazoo, Circuit Judge (87 Mich., 274), is

sound law. But it is wholly inapplicable here. No one has thus
far ever insisted that contempt is of equitable cognizance, or other

than what the textbooks designated, namely, a special proceeding,

criminal in its nature, not necessax'ily connected with any particular

«uit or action pending in the court.

Numerous State cases were cited in argument. They may all be
answered as a class. The relation between Congress and Federal

courts is not the same as that between State legislatures and the State

courts. The constitutions of the various States themselves provide

for and establish the court, partition the powers of government be-

tween the legislative, executive, and judicial departments, prescrib-

ing safeguards, and defining their powers in detail; whereas the

JFederal Constitution has delegated full and complete control of the

anatter to Congress. Nor should the fact be overlooked that the

^tate decisions on the subject are often based upon precedents of the

common law, which is no part of the Federal system. Thus, in Ex
parte McCowan (139 N. Car., 95), that being typical of many such
cases relied upon, it was said

:

We are satisfied that at common law the acts and conduct of the petitioner,

as set out in the case, constitute a contempt of court, and if the statute does
not embrace this case and in terms repeal the common law applicable to it,

we would not hesitate to declare the statute in that respect unconstitutional
and void for reasons which we will now state.

In Finck v. O'Neill (106 U. S. Rep., 272) it appeared that Con-
gress has taken from the court all power to enforce its judgment,
and the act of Congress was upheld by the Supreme Court pi the
United States. In that case (p. 280) the court said

:

The United States can not enforce the collection of a debt from an unwilling
debtor, except by judicial process. They must bring a suit and obtain a judg-
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luent. To reap the fruit of that judgment they must cause an execution to
issue. The courts have no inherent authority to take any one of these steps,

except as it may have been conferred by the legislative department; for they
can exercise no jurisdiction except as the law confers and limits it.

And in Gary v. Curtiss (3 How., 236, 254) the same court said:

The courts of the United States are all limited in their nature and consti-
tutions, and have not the povyers inherent in courts existing by prescription,
or by the common law.

But in section 720 of the Eevised Statutes we have a statute of
Congress prohibiting the Federal courts from issuing injunctions in
certain cases, and the constitutional validity of that statute was
declared in Sharon v. Terry (36 Fed. E., 365). Now, the writ of
injunction is the arm of the Federal courts in the exercise of their
equitable powers, which it has been urged enjoy complete immunity
from congressional action. And here a Federal circuit court sus-

tained an act of Congress which substracted an important part of
equitable jurisdiction. Anyone taking the trouble to examine the
judiciary act of 1789, with or without subsequent additions and
amendments, will observe that it consists, in large part, of regula-

tions of and limitations upon jurisdiction.

We close this head with the quotation from Ex parte Eobinson
(19 Wall., 505), cited with approval in the case of Bessette v. Conkey
(194 U. S., 327), which is -so clearly and obviously applicable and
conclusive that no comment appears to be necessary

:

The power to punish for contempts is inherent in all courts. The moment
the courts of the United States were called into existence and invested with
jurisdiction over any subject they became possessed of this power, but the

power has been limited and defined by the act of Congress of March 3, 1831.

iThe act, in terms, applies to all courts. Whether it can be held to limit the

authority of the Supreme Court, which derives its existence and power from
the Constitution, may, perhaps, be a matter of doubt; but that it applies to

the circuit and district courts there can be no question. These courts were
created by act of Congress. Their powers and duties depend upon the act

calling them into existence, or subsequent acts extending or limiting their

jurisdiction. The act of 1831 is, therefore, to them the law specifying the cases

in which summary punishment for contempts may be inflicted. It limits the

power of these courts in this respect to three classes of cases.

(1) Where there has been misbehavior of a person in the presence of the

courts, or so near thereto as to obstruct the administration of justice.

(2) Where there has been misbehavior of any officer of the courts in his

official transaction.

(3) Where there has been disobedience or resistance by an officer, party,

juror, witness, or other person, to any lawful writ, process, order, rule, decree.

or command of the courts. The law happily prescribes the punishment which

the courts can impose for contempts. The seventeenth section of the judiciary

act of 1789 (1 Stat. L., 73), declares that the court shall have power to

punish of their authority in any cause or hearing before them by fine or im-

prisonment, at their discretion. The enactment is a limitation upon the man-

ner in which the power shall be exercised, and must be held to be a negation

of all other modes of punishment. The judgment of the court debarring the

petitioner, treated as a punishment for contempt, was therefore unauthorized

and void.

As to the other ground of objection urged—that is, that any inter-

ference with the full and complete dominion and discretion of the

courts tends to disorganization and to the weakening of judicial

authority—judging by the course of previous discussion on this meas-

nre, it is not anticipated that the policy of the provision placing



1998 TRUST LEGISLATION.

a limitation upon the punishment which can be inflicted will be
strenuously criticised, and, therefore,_ we will make no further com-
ment on that.

TRIAL BY JURT.

The feature of the bill against which the most strenuous argu-
ment has been directed is that providing for jury trials. But no
one has shown that such provision amounts to anything more than
a change of procedure. So that the question comes down to this,

Has Congress or not the power to prescribe precedure ? The courts
will still, if this bill passes, have all the substantive power left in
their hands by the act of 1831. Not one of the acts there catalogued
will have been eliminated. The method of ascertaining the facts
in certain cases is changed, but their ascertainment is still under
supervision of the court, and ample safeguards are provided against
evasions and miscarriages of justice.

A contemnor, from the moment the facts are judicially ascertained,

is, by uniform practice, either placed in durance or required to give
bail. The result of an adverse judgment is always penal, both in

form and effect, though the fine be sometimes turned over to a
private liti°gant.

The manner of disposing of the fine does not alter, in any respect,

the form and effect of the procedure, or change it from criminal to

civil.

STTCH LEGISLATION LONG DEMANDED.

The bill is an evolution from prolonged and varied discussion,

by no means limited to a recent date or to the present Congress. /

Every feature and provision of it has been subjected to attack and
defense, but the whole controversy appears to have at length con-

verged upon the issue of whether or not the policy and practice of
jury trial in contempt cases shall be admitted in the Federal juris-

prudence at all.

That complaints have been made and irritation has arisen out of
the trial of persons charged with contempt in the Federal courts is

a matter of general and common knowledge. The charge most com-
monly made is that the courts, under the equity power, have invaded
the criminal domain, and under the guise of trials for contempt have
really convicted persons of substantive crimes for which, if indicted,

they would have had a constitutional right to be tried by jury. It

has been the purpose of your committee in this bill to meet this com-
plaint, believing it to be a sound public policy so to adjust the
processes of the courts as to disarm any legitimate criticism; and
your committee confidently believes that, so far from weakening the,

power and effectiveness of Federal courts, this bill will remove a
cause of just complaint and promote that popular affection and re-

spect which is in the last resolve the true support of every form of
governmental activity.



ACTS OF CONGRESS RELATING TO CONTEMPTS.

Statutes at Large, vol. 1, First Congress, first session, chapter 20

:

AN ACT To establish the Judicial Courts of the United States, approved September
24, 1789.

^ Sec. 17. And be it further enacted, That all the said courts of the United
States shall have power to grant new trials, in cases where there has been ^
trial by jury for reasons for which new trials have usually been granted in the
courts of law; (o) and shall have power to impose and administer all neces-
sary oaths or affirmations, and to punish by fine or imprisonment, at the dis-

cretion of said courts, all contempts of authority in any cause or hearing before
the same; (6) and to make and establish all necessary rules for the orderly
conducting of business in the said courts, provided such rules are not repugnant
to the laws of the United States. (This section at page 83; letters in paren-
theses refer to notes at the bottom of the page.)

Act of March 2, 1831, upon which sections 725, 5399, 5404, 5405, and
5406, Revised Statutes, above quoted, is based, was as follows:

Be it enacted iy the Senate and House of Representatives of the United
States of America in Congress assembled, That the power of the several courts
of the United States to issue attachments and inflict summary punishment for

contempts of court shall not be construed to extend to any cases except the
misbehavior of any person or persons in the presence of the said courts, or so

near thereto as to obstruct the administration of justice, the misbehavior of

any of the officers of the said courts in their official transactions, and the dis-

obedience or resistance by any officer of the said courts, party, juror, witness!,

or any other person or persons, to any lawful writ, process, order, rule, decree,

or command of the said courts.

Sec. 2. And he it further enacted, That if any person or persons shall, cor-

ruptly, or by threats or force, endeavor to influence, intimidate, or impede any
juror, witness, or officer, in any court of the United States, in the discharge of

his duty, or shall, corruptly, or by threats or force, obstruct, impede, or en-

deavor to obstruct or impede, the due administration of justice therein, every

person or persons so offending shall be liable to prosecution therefor by in-

dictment, and shall, on conviction thereof, be punished by fine not exceeding

five hundred dollars, or by imprisonment not exceeding three months, or both,

according to the nature and aggravation of the offense.

Approved, March 2, 1831,

Section 725, Revised Statutes United States (1878) :

Sec. 725. The said courts shall have power to impose :ind n il minister all

necessary oaths and to punish, by fine or imprisonment, at the discretion of

the court, contempts of their authority : Provided, That such power to punish

contempts shall not be construed to extend to any case except the misbehavior

of any person in their presence, or so near thereto as to obstruct the adminis-

tration of justice, the misbehavior of any of the officers of said courts in their

official transactions, and the disobedience or resistance by any such officer, or

by any party, juror, witness, or other person, to any lawful writ, process, order,

rule decree, or command of said courts. (Stat. L., vol. 4, p. 487, 21st Oong., 2d

sess.', chap. 99, "An act declaratory of the law concerning contempts of court,"

approved Mar. 2, 1831.)

jsfoTE Section 725 of the Revised Statutes is reenacted by section 268 or

the Judicial Code, effective January 1, 1912, and section 725 is repealed by

section 297 of the same code.
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Section 268 of the Judicial Code (1912) :

Sec. 268. The said courts shall have power to impose and administer all

necessary oaths, and to punish, by fine or imprisonment, at the discretion of the
court, centempts of their authority: Provided, That such power to punish con-
tempts shall not be construed to extend to any cases except the misbehavior
of any person in their presence, or so near thereto as to obstruct the adminis-
tration of justice, the misbehavior of any of the officers of said courts, in their
official transactions, and the disobedience or resistance by any such officer, or
by any party, juror, witness, or other person to any lawful writ, process, order,
rule, decree, or command of the said courts. (Rev. Stats., sec. 725, 1878.)

Section 5399, Revised Statutes United States (1878)

:

Sec. 5399. Every person who corruptly, or by threats or force, endeavors to
influence, intimidate, or impede any witness, or officer, in any court of the
United States, in the discharge of his duty, or corruptly, or by threats or force,
obstructs or impedes, or endeavors to obstruct or impede, the due administra-
tion of justice therein, shall be punished by a fine of not more than five hundred
dollars, or by imprisonment not more than three months, or both. (Stat. L.,

vol. 4, p. 488; act approved Mar. 2, 1831.)

Section 5404, Eevised Statutes United States (1878) :

Sec. 5404. Every person who corruptly, or by threats or force, or by threat-
ening letters, or any threatening communications, endeavors to influence, in-

timidate, or impede any grand or petit juror of any court of the United States
In the discharge of his duty, or who corruptly, or by threats or force, or by
threatening letters, or any threatening communications, influences, obstructs,
or Impedes, or endeavors to influence, obstruct, or impede, the due administra-
tion of justice therein, shall be punishable by a fine of not more than one
thousand dollars, or by imprisonment not more than one year, or by both such
fine and imprisonment. (Stat. L., chap. 420, vol. 17, p. 378; act of June 10,

1872.)

Section 5405, Revised Statutes United States (1878)

:

Sec. 5405. Every person who attempts to influence the action or decision of
any grand or petit juror upon any issue or matter pending before such juror
or before the jury of which he is a member, or pertaining to his duties, by
writing or sending to him any letter or any communication in print or writing
in relation to such issue or matter, without the order previously obtained of the
court before which the juror is summoned, shall be punishable by a fine of not
more than one thousand dollars or by imprisonment not more than six months,
or by both such fine and imprisonment. (Stat. L., vol. 17; p. 378, chap. 420;
act of June 10, 1872.)

Section 5406, Revised Statutes United States (1878) :

Sec. 5406. If two or more persons in any State or Territory conspire to deter
by force, intimidation, or threat any party or witness in any court of the United
States from attending such court or from testifying to any matter pending
therein freely, fully, and truthfully, or to injure such party or witness in his
person or property on account of his having so attended or testified, or to

Infiuence the verdict, presentment, or indictment of any grand or petit juror
In any such court, or to injure such juror in his person or property on account
of any verdict, presentment, or indictment lawfully assented to by him, or of
Ms being or having been such juror, each of such persons shall be punished by
a fine of not less than five hundred, nor more than five thousand dollars, or by
Imprisonment with or without hard labor not less than six months nor more
than six years, or by both such fine and imprisonment. (Stat. L., vol. 17, p. 13,

Apr. 20, 1871.)

Note.—Sections 5399, 5404, 5405, and 5406 of the Revised Statutes are re-

pealed by section 341 and reenacted by sections 135, 136, and 137 of the Criminal
Code, effective January 1, 1910.

Section 135, Criminal Code (1910)

:

Sec. 135. Whoever corruptly, or by threats or force, or by any threatening
letter or communication, shall endeavor to influence, intimidate, or impede any
witness in any court of the United States, or before any United States com-
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mlssioner or oflScer acting as such commissioner, or any grand or petit juror
or officer in or of any court of the United States, or officer who may be serving
at any examination or other proceeding before any United States commissioner
or pfflcer acting as such commissioner, in the discharge of his duty, or who
corruptly or by threats or force, or by any threatening letter or threatening
communication, shall influence, obstruct, or impede, or endeavor to influence,

obstruct, or impede the due administration of justice therein, shall be fined
not more than one thousand dollars or imprisoned not more than one year, or
both. (Rev. Stats., sees. 5399, 5404.)

Section 136, Criminal Code (1910)

:

Sec. 136. If two or more persons conspire to deter, by force, intimidation, or
threat, any party or witness in any court of the United States, or in any ex-
amination before a United States commissioner or officer acting as such com-
missioner, from attending such court or examlhation, or from testifying to any
matter pending therein, freely, fuUy, and truthfully, or injure such party or
witness in his person or property on account of his having so attended or testi-

fied, or to infiuence the verdict, presentment, or indictment of any grand or
petit juror in any such court, or to injure such juror in his person or property
on account of any verdict, presentment, or indictment lawfully assented to by
him, or on account of his being or having been such juror, each of such persons
shall be fined not more than five thousand dollars or imprisoned not more than
six years, or both. (Rev. Stats., sec. 5406.)

- Section 137, Criminal Code (1910)

:

Sse. 137. Whoever shall attempt to infiuence the action or decision of any
grand or petit juror of any court of the United States, upon any issue or matter
pending before such juror, or before the jury of which he is a member, or per-

taining to his duties, by writing or sending to him any letter or any communica-
tion. In print or writing, in relation to such issue or matter, shall be fined not
more than one thousand dollars or imprisoned not more than six months, or
both. (Rev. Stats., sec. 5405.)



THE BILL.

[H. E. 22591, Sixty-second Congress, second session.]

In 'jtie House of Representatives, March 29, 1912.

Mr. Clayton introduced the following bill; which was referred to
the Committee on the Judiciary and ordered to be printed.

A BIIjL To amend an act entitled "An act to codify, revise, and amend the
laws relating to the judiciary," approved March third, nineteen hundred and
eleven.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, That the act en-

titled "An act to codify, revise, and amend the laws relating to the
judiciary," approved March third, nineteen hundred and eleven, be,

and the same is hereby, amended by inserting after section 268
thereof five new sections, to be numbered, respectively, 268a, 268b,

268c, 268d, and 268e, reading as fellows

:

" Sec. 268a. That any person who shall willfully disobey any law-
ful writ, process, order, rule, decree, or command of any district

court of the United States by doing any act or thing therein or

thereby forbidden to be done by him, if the act or thing so done
by him be of such character as to constitute also a criminal offense

under any statute of the United States or at common law shall be
proceeded against for his said contempt as hereinafter provided.

" Sec. 268b. That whenever it shall be made to appear to any
district court or Judge thereof, or to any judge therein sitting,

by the return of a proper officer on lawful process, or upon the
affidavit of some credible person, or by information filed by any
district attorney, that there is reasonable ground to believe that any
person has been guilty of such contempt, the court or judge thereof,

or any judge therein sitting, may issue a rule requiring the said

person so charged to show cause upon a day certain why he should
not be punished therefor, which rule, together with a copy of the
affidavit or information, shall be served upon the- person charged
with sufficient promptness to enable him to prepare for and make
return to the order at the time fixed therein. If upon or by such
return, in the judgment of the court, the alleged contempt be not
sufficiently purged, a trial shall be directed at a time and place fixed

by the court: Provided, however. That if the accused, being a
natural person, fail or refuse to make return to the rule to show
cause, an attachment may issue against his person to compel an

2002
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answer ; and in case of his continued failure or refusal, or if for any
reason it be impracticable to dispose of the matter on the return day,

he may be required to give reasonable bail for his attendance at the

trial and his submission to the final judgment of the court. Where
the accused person i§ a body corporate, an attachment for the seques-

tration of its property may be issued upon like refusal or failure to

answer.
" In all cases within the purview of this act such trial may be by

the court, or, upon demand of the accused, by a jury ; in which lat-

ter event the court may impanel a jury from the jurors then in at-

tendance, or the court or the judge thereof in chambers may cause

a sufficient number of jurors to be selected and summoned, as pro-

vided by law, to attend at the time and place of trial, at which time
a jury shall be selected and impaneled as upon a trial for misde-
meanor ; and such trial shall conform, as near as may be, to the prac-

tice in criminal cases prosecuted by indictment or upon information.
" If the accused be found guilty, judgment shall be entered accord-

ingly, prescribing the punishment, either by fine or imprisonment,
or both, in the discretion of the court. Such fine shall be paid to

the United States or to the complainant or other party injured by
the act constituting the contempt, or may, where more than one is

so damaged, be divided or apportioned among them, as the court

may direct; but in no case shall the fine to be paid to the United
States exceed, in case the accused is a natural person, the sum of one

thousand dollars, nor shall such imprisonment exceed the term of

six months.
" Sec. 268 c. That the evidence taken upon the trial of any person

so accused may be preserved by bill of exceptions, and any judgment
of conviction may be reviewed upon a writ of error in all respects as

now provided by law in criminal cases, and may be affirmed, re-

versed, or modified as justice may require. Upon the granting of

such writ of error execution of judgment shall be stayed, and the

accused, if thereby sentenced to imprisonment, shall be admitted to

bail in such reasonable sum as may be required by the court or by

any justice or judge of any district court of the United States.

" Sec. 268 d. That nothing herein contained shall be construed to

relate to contempts committed in the presence of the court, or so

near thereto as to obstruct the administration of justice, nor to con-

tempts committed in disobedience of any lawful writ, process, order,

rule, decree, or command entered in any suit or action brought or

prosecuted in the name of or on behalf of the Uiiited States, but the

same and all other cases of contempt not specifically embraced withm

section 268 a of this act may be punished in conformity to the usages

at law and in equity now prevailing.
. ^. . .

" Sec. 268 e. That no proceeding for contempt shall be mstituted

against any person unless begun within one year from the date of

the act complained of; nor shall any such proceedmg be a bar to any

criminal prosecution for the same act or acts; but nothing herein

contained shall affect any proceedings m contempt pending at the

time of the passage of this act."
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ANTITEUST LEGISLATION.

JIay 12, 1914.—Referred to the House Calendar and ordered to be printed.

Mr. Geaham of Pennsylvania, from the Committee on the Judiciary,

submitted the following

MINORITY VIEWS.

[To accompany H. R. 15657.]

VVe, the undersigned members of the Committee on the Judiciary,
do not agree with the action of the committee^ on the bill (H. R.
15657) entitled "A bill to supplement existing laws against unlawful
restraint and monopolies, and for other purposes."
The antitrust laws on the statute book at this time have been care-

fully considered by the Supreme Court and judicially interpreted
through a period of 24 years, and if properly enforced are believed

by us to strip corporations and trusts of any power to injure or
oppress.

No possible good can comp from constant interference with busi-

ness. It is our belief that business should have a rest from further
legislation and be given an opportunity to adjust itself to the en-

vironment created by the existing antitrust laws as the same have
been interpreted and are now being administered.
The proposed legislation contains many new phrases and sets up

new standards, all of which would require a period of years of inter-

pretation by the courts before their full meaning can be definitely

known by the business world.
It is very undesirable to bring about such a period of uncertainty

and doubt to woryy and harass the business of the country.

DISCEIMI^FATION IN PRICES.

The bill provides that any concern engaging in interstate commerce
which shall discriminate in price between different persons or differ-

ent localities (except on account of differences in grade, quality, or

quantity of goods sold or differences in cost of transportation), with
" the purpose or intent to thereby destroy or wrongfully injure the

business of a competitor," shall be liable to a fine of $5,000 and to im-

prisonment for one year.
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The phrase " with intent " to thereby destroy or wrongfully injure

business is evidently relied upon to limit this prohibition to all such
discriminations in price as would transgress the ethics of business

competition.
Two things, however, make this view doubtful.

First. This section is intended to add something to the Sherman
law ; and an examination of the cases and decisions upon that law
clearly shows that it already forbids all price discriminations that
injure the business of a competitor in such a degree as to restrain

trade.

It will probably be contended that this section forbids all price
discriminations that wrongfully injure the business of a. competitor,
even though they fall short of " restraint of trade." This would in-

troduce a new element and a new standard, and the meaning of the_

section would require judicial interpretation.

The ambiguous and uncertain language of this provision presents

a difficult problem in judicial interpretation, and this would seem to

us to be wholly unnecessary, in view of the fact that the law as it

stands has already accomplished the object or purpose of this pro-

vision.

Second. The words " intent to wrongfully injure " present a modi-
fication of the bill as it was originally introduced, and relieves the

section to some extent of the objections which could have been urged
against it in its original form.

Nevertheless, it substitutes a new standard. In place of "mo-
nopoly " or " restraint of trade," the present standard, we will have
to consider the "intent to wrongfully injure or destroy" the busi-

ness of a competitor. This new standard must be construed in con-

junction with the well-recognized presumption of law that a man
always "intends" the natural consequences of his act. It would
follow, therefore, that " intent to wrongfully injure " might be inter-

preted to cover every act by which one man obtains business from
another in competition with him.
The word " wrongfully " has been introduced, evidently with the

view of endeavoring to avoid this consequence ; but it would seem to

be inadequate for that purpose, because a jury might infer that any
act which resulted in taking business from a competitor would
necessarily be wrongful.

Price discriminations between different purchasers or different

localities, adopted simply to avert business disaster by raising money
to meet an exigency or to move unsalable goods, or adopted by a

newcomer to get a foothold in a new territory—all of which might
result in taking trade away from a competitor and thus "injure"
his business—might be held to fall within the prohibition of this

section.

It seems to us to be unwise to expose our business men to the peril

of the interpretation of these new phrases when the law as it stands is

definite and covers the subject matter of this section.

This section would seem to expose a manufacturer or jobber whose
business extended over a wide area to a new and unjust risk. If con-

fronted with competition at one point, and he lowers his price at such
point merely and does so to meet the competitor's price in an
endeavor (entirely within his legal rights) to keep the customers he
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has won in a successful business career, it would seem to require him
to lower his price all over the vaster area in which he sells his prod-
uct. Otherwise he would be open to the accusation that his " intent

"

in lowering his price in the competitive territory was wrongful and
might be made liable to fine and imprisonment.
A competitor who attacks at a single point and is in business onty

at that point might sell a small quantity of goods at lower prices, and
to him this would be a negligible quantity, while the man whose busi-

ness is assailed must, in order to avoid the appearance of evil and
avoid the risk of litigation or prosecution, reduce his prices all over
the country and thereby suffer a great loss.

If the section is intended to produce this result^ then it is one th^t
penalizes success in business. Mere size, although entirely lawful and
not constituting a monopoly, would become a handicap. The business
of such a manufacturer or jobber would be exposed to attacks savor-
ing of blackmail ; and yet, under the requirements of this section, he
would have to sit supinely by and see his trade taken away ; or, if he
attempts to meet the attack —which would be his legal right—he must
run the risk of appearing to wrongfully injure the business of the
competitor or else, by reducing his price everywhere, meet with a

great and destructive loss.

The policy of the antitrust laws is to foster competition, and is

built upon the basis that that is the normal and desirable thing;

but this law would tend to prevent competition, and put it in the

power of an individual manufacture prices instead of manufacturing
products.

On the other hand, a concern trying to enter a new territory and
seek new business would be equally cruelly dealt with. It could not

make any reductions in the new territory without at the same time
reducing its prices everywhere else.

An independent trying to acquire additional business would thus

be dangerously handicapped; he would, in fact, be denied the right

of competition.

Competition is a struggle for business between competitors. The
law fosters it; the courts enforce the law; and yet this siection

would seriously interfere with, if not deny, competition, and take

away from the general public the benefits which sucli competition

might bring.

This section carefully recognizes the right to make different prices

based upon grade, quality, and quantity of goods sold, and permits

the taking into account of the cost of transportation; but it makes

no provision whatever for the differences in local cost of distribu-

tion; nor does it make any provision covering differences in price

due to differences in cost of production in different localities.

It is not a sound argument to say that within a few years 19

States have passed similar regulations. The answer to such an

argument is that conditions in a locality might permit of such regu-

lations, while in a great country like ours they would not.

Why should the conditions of cost of distribution and the cost of

production be ignored?
. ,-, ^ ^^

The controlling fact, however, still remains that cutting prices,

which transgresses business fair dealing, can now be adequately met

and punished.
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DUTIES OF MINE OWNERS.

This is a new and important invasion of business liberty. By this

section a mine owner is deprived of a natural right to sell his prod-
uct where and to whom he may.. The mine owner is put upon tRe
same basis as a public-service corporation.

The majority report says this is intended to meet cases where
great corporations get control of mines and keep the raw materials
to themselves. If such a thing werte done by a great corporation, or
by any corporation, so as to thereby create a monopoly or attempt
to create one, or restrain trade, it can readily be dissolved and, if

necessary, pimished under the terms of the Sherman law. But if

none of these things follow, the control of the raw material should
not be condemned, for it would be a means of cheapening the cost of
the product to the consumer.
The basis upon which public-service corporations are regulated

does not exist with reference to mines. A great majority of mines
are owned by small corporations and are entirely independent of all

combinations. Upon each of these corporations this bill would im-
pose all the conditions of a public-service corporation; yet how
widely different are the circumstances and conditions affecting these

two classes ! The mine has a limited output; its capacity is limited;

the demand for its product may extend to many places and localities

;

more customers may apply for its product than can be supplied. On
the other hand, the public-service corporation will have no demands
beyond the locality it serves. The product of a mine must decrease

;

the product of a public-service company would naturally increase to

meet every possible demand of the growth of its business. Being
limited in market and product, the mine operator can deal with only
a few customers, and must pick and choose. Those who offer the
best terms and the best prices and assure him steadfast and contin-

ued absorption of the product of the mine would naturally be chosen
as customers. And why should they not be selected? Why should
the freedom of the mine owner be invaded and destroyed? Why
should he be subjected to a demand from a stranger for part of his

product ?

To extend to mine owners the duties of a public-service company
is to subject the most hazardous, most competitive, and least at-

tractive business to duties which the law now imposes upon the least

hazardous, most monopolistic, and probably the most attractive busi-

ness under the new conditions.

Under this law, a mine owner is forbidden to select his own cus-

tomers, although this right is carefully preserved with regard to

every other business by the language of the proposed law.

EXCLUSIVE TRADE ARRANGEMENTS.

The bill provides that anyone engaged in interstate commerce who
shall lease or sell "goods, wares, merchandise, machinery, supplies,

or other commodities, or fix a price charged therefor, or discount
from, or rebate upon such price, on the condition or understanding
that the lessee or purchaser thereof shall not use or deal in the goods,
wares, merchandise, machinery, supplies, or other commodities of a
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competitor " shall be liable to a fine of $5,000, and to imprisonment
for one year.

The Sherman Act already forbids anyone to do any of these things
in such a degree as to restrain trade. This bill goes further and re-

strains them in every degree.
This forbids the owner of a machine to lease or sell it under any

arrangement by which the licensee shall buy all his spare parts and
supplies from the manufacturer.

It would forbid the manufacturer to sell to a dealer under any
arrangement by which the dealer would take a year's supply exclu-

sively from the manufacturer.
It would forbid a manufacturer who has given a dealer exclusive

territory for the sale of his line to require that dealer for a specified

period not to carry any competitive line.

It wipes out the long-established agency system of doing business,

and brands as criminal the time-honored practice of rewarding loyal

dealers.

It would seem to be contrary to the principles of sound, fair, and
legitimate business to forbid a manufacturer who desires to introduce
his line of goods into a particular territory to make an arrangement
with the retailer to concentrate his efforts upon the manufacturer's
goods and push the introduction of them to the exclusion of all rival

brands, yet this section would forbid any such arrangement.
Unless a manufacturer can give some assurance of reward to a

retailer who undertakes the introduction of his goods, he can not hope
to find a market for them in territory already occupied by his rivals.

The biE, however, forbids the manufacturer to make any such
arrangement.
A manufacturer selling a delicate machine, the successful opera-

tion of which depends upon perfectly adapted substitute parts, sup-

plies, and supplementary appliances, agrees to furnish purchasers

with perfectly adapted parts, supplies, and appliances at a special

price, upon the understanding that they shall not use parts, supplies,

or appliances of other manufacturers. This is done in the interest

of maintaining the high standing and character of his machine. Yet
this is forbidden by the bill.

Again, the manufacturer, instead of agreeing to sell these per-

fectly adapted parts, supplies, or appliances at a special price, agrees

to sell the original machine at a special price, with the understand-

ing that the purchaser shall not use imperfectly adapted parts, sup-

plies, or appliances of aHy other manufacturer. This also is for-

bidden by the bill.

Again, the manufacturer sells no machines at all, but only leases

them, and because they are delicate and any injury to them is his

own loss he leases them only to lessees who agree not to use imper-

fectly adapted parts, supplies, or appliances of other manufacture.

Or he leases them at a special rental, upon the understanding that

the lessees shall not use imperfectly adapted parts, supplies, or ap-

pliances of any other manufacture. Or he agrees to sell to the lessee

perfectly adapted parts, supplies, or appliances upon the under-

standing that the lessee shall not use imperfectly adapted ones of

other manufacture. Each of these transactions—which good morals
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and honorable business conduct from time immemorial have always
sanctioned—is forbidden by the bill. For doing any of these things
the manufacturer may suffer a fine of $5,000 and a year's im-
prisonment.

HOLDING COMPANIES.

The bill provides that no corporation shall acquire stock of another
corporation where the effect of such acquisition is to " eliminate or
lessen competition " between the corporation whose stock is so ac-

quired and the corporation making the acquisition, or to make a
monopoly of any line of trade in any section or community.

It also provides that no corporation shall acquire stock of two or
more corporations engaged in commercce where the effect of such
acquisition, by the voting or granting of proxies or otherwise, would
eliminate or substantially lessen competition between such corpora-
tions, or any of them, whose stock of share capital is so acquired, or
to create a monopoly of any lin3 of trade in any section or com-
munity.
There are various exceptions mentioned in the bill, such as the

acquisition of stock solely for investment; the holding of stock of
subsidiaries formed for carrying out the lawful business of the cor-

poration or legitimate branches thereof; excepting also the acqui-

sition by railroads of stock in an independent railroad where there
is no substantial competition.
This provision goes further than the Sherman Act of 1890 with

relation to holding companies. Under that act the doing of any of
these things with intent to create or actually creating a monopoly or

restraint of trade is forbidden; and the law in this respect is fully

ample and competent to take care -of all such offenses and the
offenders. This act, however, goes beyond and leads us into a most
dangerous realm, for it makes "elimination or lessening of com-
petition " the test of illegality ; while the Sherman Act makes " mo-
nopoly " or " restraint of trade " the test of illegality.

The only possible excuse and justification for legislation against
holding companies lies in the fact that the holding company intended
to be reached by the law creates a monopoly, or attempts to do so, or

restrains interstate trade.

This proposed law, however, would make the acquisition of stock

by one corparation in another in the same line of business, and
although the two corporations taken together would form in their

united business an infinitesimal fragment of the business of the
locality in that particular line, a crime punishable by fine and im-
prisonment.
The existing law is sufficient to reach all malefactors who would

monopolize or restrain trade. The new law introdiices new phrases
which would necessarily be the subject of judicial interpretation for
years to come. It introduces new and uncalled-for risks and pen-
alties. It exposes every business man who would by a holding com-
pany unite his control of two or more small corporations, so as to be
able to manage them under one management, to the risk and peril of
indictment and imprisonment, although his act in effect neither
creates a monopoly nor restrains trade.
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The courts have expressly held that "restraint of interstate trade

"

and " restraint of competition in interstate trade " are not inter-
changeable terms.

There may be, under the antitrust act, restraint of competition that does not
amount to restrain of interstate trade. (U. S. v. E. I. Du Pont de Nemours &
Co., 188 Fed., 127, 151, and the Supreme Court cases cited.)

Why new, untried, and indefinite phraseology which has been
judicially declared to be inconsistent with the language of the Sher-
man law should now be substituted for phraseology which has ob-
tained definite meaning in the Sherman Act through 24 years of
judicial interpretation, and which has been held to be so " compre-
hensive and thorough " as " to prevent evasion of its policy by resort

to any disguise or subterfuge in form," or " the escape of its prohibi-
tions' by any indirection" (Standard Sanitary Mfg. Co. v. United
States, 226 U. S., 20, 49), and to embrace "every conceivable act

which could possibly come within the spirit or purpose of the prohibi-
tion of the law, without regard to the garb in which such acts were
clothed," is hard to imderstand (U. S. v. American Tobacco Co., 221

U. S., 106, 181).

This section is not calculated to affect larger corporations so much
as it will harass and annoy smaller ones. Where a few people are

interested in two or three corporations of minor importance which
they desire—^not being able to merge or unite them in one, for legal

.

reasons—to control under a single managenient, they are denied
this right by the terms of this section, although if they could merge
and unite them they would be guilty of no violation of the law. If

such persons were to attempt to exercise this natural business privi-

lege and method of managing their own property, they would render

themselves liable to fine and imprisonment.

INTEELOGKING DIRECTOEAl'ES.

The bill provides against interlocking directorates— (1) To ex-

clude from directorates of every interstate common carrier everyone

who, directly or indirectly, has any individual interest in any trans-

action with such common carrier; (2) to prevent, so far as possible

j

with certain exceptions as to size and location, everybody engaged

in any capacity in any branch of the banking business from engag-

ing at the same time in any capacity in any other branch of the

banking business; (3) to exclude from the directorates of every in-

dustrial corporation engaged in interstate commerce everyone who
is a director in any competitive corporation.

With the principle underlying the first, no one can quarrel. The

only question is, whether the existing laws punishing directors who
directly or indirectly profit individually by transactions with their

corporations need, any reenforcement, and whether this need is so

extreme as to justify eliminating as directors industrial and financial

leaders whose advice within the wide field of their experience is

almost invaluable, and whose reputation for judgment and integrity,

fortified by the strict duties which the law already lays upon them,

insures the confidence of the entire business community m the corpo-

rations which they serve.

74414—VOL 2—14 60
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As to the provisions relating to banks, or the second purpose above
named, it is hard to find an adequate reason for the language of the
bill. The law arbitrarily dissects the whole field of banking into

innumerable small compartments, and creates uncrossable bounda-
ries for each of these, determined, not upon the basis of a monopoly
or a trust in monetary affairs, or the attempt to create either, but
according to the character of the institution, whether national bank,
State bank, trust company, or private bank, and according to the
size of the institution, whether having more or less than $2,500,000
resources, and according to the population of the place in which
the institution or bank is located, whether more or less than 100,000
inhabitants. Peculation or mismanagement in a community of more
than 100,000 population would seem to be just as criminal as pecula-
tion or mismanagement in a community of less than 100,000 popu-
lation. Mismanagement of or larcency from an institution of less

than $2,500,000 resources would seem to be just as wicked, and per-

haps more so, than larcency from or mismanagement of an institu-

tion of more than $2,500,000 resources. Why should legality or

illegality depend upon such figures ?

The arbitrariness of these figures emphasizes the unscientific char-

acter of the proposed legislation and the lack of principle in the

entire proposal.

The third, or the provision relating to corporations engaged in

interstate commerce (excepting common carriers), comes measur-
ably closer to the principle of the Sherman Act than any of the pre-

ceding provisions relating to interlocking directorates. This pro^a-

«ion, however, makes the bear possibility of " elimination of compe-
tition " the test of illegality, instead of the actuality of " eliminating

or lessening of competition," which is the test adopted in the provi-

sion relating to holding companies ; and instead of " restraint of

trade," which is the test of illegality in the Sherman Act, this new
standard of the " eliminating or lessening of competition " is substi-

tuted.

The phrase " so that an elimination of competition by agreement
between them would constitute a violation of any of the provisions

of any of the antitrust laws " affords no protection, but exposes all

directors in more than one corporation engaged in interstate com-
merce to the peril of violating the law, because the proposed bill

"will be a part of the antitrust laws of the United States, and in it

the " elimination of competition," or the liability to eliminate or

lessen competition, instead of the creation of a monopoly or a re-

straint of trade, would become the governing test by which the

directors would be judged.

Under existing laws, wherever interlocking directorates exist this

fact can be shown, and if the interlocking tends to establish a monop-
oly or creates a monopoly or a restraint of trade, it can readilv be
reached and corrected and the evil removed. Neither the possibili-

ties nor the actualities of " elimination of competition " ought to be
substituted for "monopoly" or "restraint of trade" as the test of

illegality.

This section will be full of difficulty and peril for small corpora-

tions, and will affect them in far greater degree than it will larger

ones, against which the legislation is presumed to be aimed.
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The use of interlocking directorates serves many useful purposesi.
and because in some instances it has been used to foster monopoly or
create a restraint of trade, does not furnish a good reason why the use
of interlocking directorates generally should be forbidden.

It is provided that this provision shall not relate to corporations
whose capital, surplus, and undivided profits do not exceed $1,000,000.
There is no occasion for any such limitation or provision, but if one
is to be made it ought to be" much higher than this. The unscientific
character of the proposed legislation rests upon the fact that an effort
is made to take the detail by vrhich monopoly or restraint of trade is

effected, and erect these into separate and distinct crimes, whereas
the law should aim ouly at the monopoly or restraint of trade, and
leave the detail or incident by which either is effected to the court
and jury under the circumstances of each particular case.

This view brings us back to the original question whether the
Sherman Act, which already forbids such interlocking directorates in
its general prohibition of monopoly and restraints of trade, needs
any reenforcement, and whether this need is so extreme as to justify
eliminating as diretcors industrial and financial leaders whose advice
within the wide field of their experience is most valuable, and whose
reputation for judgment and integrity insures the confidence of the
business community in the corporations which they serve.

PRIVATE SUITS UNDER ANTITRUST LAW.

The bill provides that the final judgment or decree in any suit

brought by the United States under the antitrust laws shall " consti-

tute in favor of or against such defendant conclusive evidence of the
game facts, and be conclusive as to the same issues of law in faivor

of or against any other party " in any suit under the antitrust laws;
that, while the United States is prosecuting any suit under the anti-

trust laws, the time within which any individual may sue on account
of the same matter shall be suspended ; that suits for treble damages
and for costs of suit and for a reasonable attorney's fee may be
brought by anyone injured by reason of any discriminations in prices
or exclusive trade arrangements forbidden by the bill ; that subpoenas
for the attendance of witnesses may run into any other district;

and that, subject to the rules covering injunction proceedings, any
individual may sue any concern (except a common carrier subject
to the interstate-commerce act) for an injunction against threatened
loss or damage by reason of any violation of the antitrust laws.

These are all extraordinary remedies added to the existing remedjr
which every individual has of suing for treble damages and costs of
suit and a reasonable attorney's fee for any violation of the Sherman
Act. The only justification for these additional remedies must lie in

the supposition that the existing remedy is insufficient.

Recovery of treble damages and costs of suit and an attorney's fee

would seem, in themselves, sufficient inducements to any aggrieved

party or his counsel to sue under the existing law.

The numb^* of suits officially reported which have been brought to

enforce this remedy show that in a large number the plaintiffs havef

obtained substantial verdicts. In all the other cases the courts show
a strong disposition in favor of the plaintiffs upon the questions
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raised by the pleadings, and the history of this litigation shows the

effectiveness of the remedy now afforded by the existing law.

From the standpoint of the Government, the proposal to make
Government decrees conclusive in private suits is open to serious

objection. In various proceedings taken by the Government under
the Sherman Act parties have been persuaded to consent to decrees

granting all the relief which the Government demanded. Such con-

sent decrees have accomplished, without the consumption of the time
and expense involved in conducting prosecutions, all the relief which
could be obtained by successful litigation. No hindrance should be
put in the way of the Department of Justice in respect of these

negotiations.

If this proposal were enacted, it would deter any company from
ever consenting to the entry of a decree in a Government suit under
the antitrust laws, for such a decree would simply invite a flood of
litigation that might bankrupt any company.
The enactment of this provision into law would create an unfair

discrimination unless, instead of restricting its operation to any suit

or proceedings in equity hereafter brought, it were restricted to any
suit or proceeding in equity hereafter brought for or by reason of
any act, matter, or thing hereafter committed or omitted in violation

of the antitrust laws. In other words, all past offenders should be
put upon the same basis. Those against whom suits have been
brought and determined are placed outside of the effect of this pro-

vision. So ought also those who might hereafter be sued because pf

things heretofore done or committed. In other words, if the section

were confined to future offenders, this discrimination would not exist.

The extension of time in which individual suits may be brought
until after the Government's suit is terminated is perhaps too broad
an enlargement of the time and should be limited by some definite

period ; otherwise a protracted litigation might last for such a num-
ber of years as would end in the loss of evidence, the inability to find

or produce witnesses ; in other words, it tends to an indefinite exten-

sion of the statutory period. It ought, in our judgment, to be fixed

so that there would be a time when, notwithstanding the suspension
of the suit during the pendency of the litigation, no suit could be
begun.
Under the proposed bill a peculiar hardship is threatened to wit-

nesses in Government suits. Subpcenas are permitted to run into

eA'ery district in the United States, and witnesses may be summoned
to New York or Washington from San Francisco or Seattle or vice

versa. This would tend to expose witnesses to loss and suffering and
perhaps the attendant ruin of their business. It is our opinion that
the present law, which provides for the taking of the testimony in

the district where the witness resides or where he may be found, is

amply sufficient.

The provision giving to any individual the right to enjoin any
threatened loss or damage by reason of any violation of the antitrust

law is a very serious one. Suits at law for damages such as may now
be brought under the Sherman Act relate to past instead" of to present
or future conduct and do not have the same evil effects as a proceed-
ing for an injunction. The beginning of an investigation by the Gov-
ernment on any complaint that a concern has violated the antitrust
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law almost immediately to some extent affects his credit but not as

seriously as an application for'an injunction and perhaps a receiver-

ship, which might be brought by any individual. There should be a
different policy in respect to the two classes of remedy, which should
be analogous to that which has been recognized iii respect of railroads

under the interstate-commerce act.

If Congress should see fit to enact the law providing an interstate

trade commission, it should have the power and authority of con-

sidering all requests of individuals to begin suits for an injunction

under the antitrust laws and to provide that the commission should
begin such suits in its own name whenever such requests seem war-
ranted by the facts as the commission, upon its own investigation,

shall discover them to be.

The Interstate Commerce Commission has substantially this power
and duty now in respect of requests by individuals for equitable

relief against railroads for violations or threatened violations of the

interstate-commerce act. A similar practice, therefore, would seem
to be logical in the matter of procedure under the antitrust laws.

The advantages of such a course would seem to be considerable:

(1) In every worthy case, the individual would be saved an enormous
expense, and the proceeding would be begun with all the weight and
authority of a branch of the Government; (2) in every unworthy
case, or case of mistake or misapprehension on the part of the com-
plaining individual, the determination by the commission not to

begin suit would save both the complaining individual and the accused

concern enormous expense, and would prevent anything like black-

mail or willful harassing of legitimate business; (3) in those few and
almost never-occurring cases of a really worthy case, which neither

the Department of Justice nor the interstate trade commission

would find deserving of prosecution, the complaining individual

would still be able to begin an action at law for treble damages under

the antitrust act.

INJUNCTIONS AND CONTEMPTS.

Following the method pursued in the majority report, we would

submit that it is true that the other sections of the bill are substan-

tially the same as the provisions of the two separate bills (H. E. 23635

and H. E.. 22591, 62d Cong.), known as the Clayton injunction and

contempt biUs, which were considered and passed by the House of

Eepresentatives at the last Congress, but failed of passage in the

Senate. They deal entirely with questions of Federal procedure

relating to injuctions and contempts committed without the presence

of the court.

The minority reports made upon these bills m the last Congress

explain their purpose and present the criticisms against them which

might be made, and are comprehensive and should be read in con-

junction with what has been set forth in the majority report. For

convenience, we would present them as addenda to this report. They

follow in order and are entitled "Appendix A" and "Appendix B."

All of which is respectfully submitted.
George S. Graham.
Henry G. Danforth.
L. C. Dyer.





APPENDIX A.

REIiAXING TO INJUNCTIONS.

House Keport 612, part 2, Sixty-second Congress, second session.

EEGULATION OF INJUNCTIONS.

May 3, 1912.—Ordered to be printed.

Mr. Moon of Pennsylvania, from the Committee on the Judiciary,

submitted the following as the

VIEWS OF THE MINORITY.

£To accompany H. R. 23635.]

The undersigned members of the Judiciary Committee, to whom
was referred the bill (H. E. 23635) to amend an act entitled "An act
to codify, revise, and amend the laws relating to the judiciary," etc.,

which bill has been reported favorably, beg leave to submit herewith
their views in opposition to the enactment of said measure.
The first section of the bill is intended as a substitute for the exist-

ing law on the subject of injunctions as found in section 263 of the
Judicial Code, and the subsequent sections are intended to be sup-
plementary to section 266 of the code.

According to the report of the majority of this committee, this

bill intends to correct " the too ready issuance of injunctions, or the

issuance without proper precautions or safeguards." If the report

is predicated upon the "too ready issuance of injunctions," it is

singular that it does not disclose a single case upon which the opinion

of the majority could be founded. We are well aware of the charges

iterated and reiterated before congressional committees alleging

abuses in the issuance of injunctions. We have not found any more
evidence to support them in the past than we now find in the report

of the committee. We thoroughly believe, with the Supreme Court

of the United States, " that no injunction ought to be granted except

in a case reasonably free from doubt. We think such rule is and

will be followed by all the judges of the Federal courts."

The minority members have at all times been willing to assent to

a rational proposal to further safeguard the issuance of injunctions

against even the possibility of abuse, and have introduced a bill for

that purpose; but we can not consent to proposals which would

operate to deprive the writ of half its efficiency in all cases and to

2017



2018 TBTJST LEGISLATION.

determine its application in many instances by the character of the
parties to the controversy rather than the nature of the wrong which
is to be remedied. We think, furthermore, that the majority re-

port is founded upon a misconception of the course of judicial deci-

sion respecting statutes regulating the issuance of injunctions, and
that the legislation proposed is impracticable, invalid, in the inter-

ests of a class rather than of the community, and proposes standards
of legality without parallel or precedent in our legislation.

To make our position clearer, we consider the bill in the order
pursued in Eeport No. 612

:

Preliminary to a discussion of the, bill, the majority gives an his-

torical resume of legislation respecting notice in injunction cases.

We believe essential elements of that history have not received the
consideration deserved from the majority, and we must disagree
with them respecting conclusions drawn from both the legislation

and judicial decisions of the past respecting that legislation.

On the 2d of March, 1793, was enacted legislation of which, the
following was a part

:

Nor shall any writ of injuuctiou issue iu .any case witliout reasonable previous
notice to the adverse party or his attorney of the time and place of moving the
same. COh. 22, vol. 1, U. S. Stat. I>., p. 534.)

The majority concludes

:

The will of Congress as thus expressed was completely thwarted and the
statute nullified by the peculiar construction placed upon it by the courts.

It appears to us the majority and not the courts, have miscon-
strued the will of Congress. They overlook, as the court did not,

the distinction described in all authoritative textbooks, familiar to

every lawyer and pointed out with striking distinctness by thei courts,

between restraining orders intended to preserve the status quo to pro-

tect the subject matter of litigation and the preliminary and final

injunctions which are issued, if at all, after hearing upon the applica-

tion for the equitable reinedy. That the statute in question should
not be construed to prevent the issuance of restraining orders was„
natural and inevitable. It was a practice recognized by the English
chancery from time immemorial. The early English textbooks speak
of it as well understood and essential, as, for instance, Eden on
Injunctions, 1821; Adams Equity, 1845.

Had the court construed the act of Congress to forbid the preserva-

tion of the subject matter of litigation until the respective rights of
the litigants could be adjudicated, it would have obviously given a
construction against the very essentials of justice. Indeed, the
majority recognizes and admits thi^ by its own proposal, for while it

criticizes the construction which permits the issuance of restraining
orders without notice under special circumstances it provides in sec-

tion 2fi3 of its own bill for the doing of the very thing which it criti-

cizes the courts for having done.

We call attention to the English practice, because it was early held
respecting the judicial power of the courts of the Union in equity
that

:

The usages of the high court of chancery in England whenever the jurisdic-
tion is exercised govern the proceeding!?. This may be said to be the common
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law of chancery, and since the organization of the Government it has been
observed. (Penn. v. Wheeling, etc.. Bridge Co., 13 How., 563; Meade v. Beale,
1 Campbell's Reports, 339, C. C. M. D. Tawney, 1850; Loring et al. v. Marsh,
2 Clifford's Reports, 469.)

Thus the courts did not " get around " the statute, as is suggested
by the majority, but construed it in accordance with an immemorial
practice of English jurisprudence which recognized the necessity of

issuing restraining orders under special circumstances that the court

might preserve the status quo, protect the subject matter of litiga-

tion, and preserve from destruction that upon which it was to pass
judgment.
The report implies that the case of New York v. Connecticut (4

DaU., 1) upheld a construction which forbade the issuance of even
restraining orders without notice. That issue is not presented in

that case decided in 1799. The practice was first recognized four

years before in the case of Schermerhorn v. L'Espenasse (2 DaU.,

360). In this case the defendants, merchants of Amsterdam! had
executed to the complainant power of attorney to receive for his

own use the interest due on $180,000 of certificates of the United
States, bearing interest at 6 per cent from the 1st of January, 1788,

to the 31st of December, 1790, amounting to $32,400. Notwithstand-

ing this assignment, the defendants, on the 16th of June, 1792, re-

ceived certificates for the interest and funded the amount at 3 per

cent in their own names. The bill prayed relief according to the

equity of the case and a restraining order to prevent the defendants

from transferring the stock or receiving the principal or interest.

On the bill exhibited of the power of attorney and affidavits to the

effect that the stock was registered in the name of the defendants on

the books of the treasurer the restraining order was granted. No
subpoena was served until Mr. Lewis, on behalf of the defendants,

moved for a rule to show cause why the injunction should not be

dissolved. The motion was refused. An examination of the record

discloses that Mr. Lewis, counsel for the defendants, supported his

motion for dissolution on two grounds

:

That the injunction was issued irregularly, as there was no affidavit made

of the truth of the allegations contained in the bill.

In supporting this he said

:

He did not object because the injunction was issued before a subpoena was

served, as there were various cases in which justice could not otherwise be

obtained.

This proceeding was had two years after the passage of the statute

of 1793 before a justice of the Supreme Court who had been a mem-

ber of the Congress which had enacted the statute; the hearing was

held in a building adjoining that in which the act was passed and in

the same district where the Congress was sitting. It demonstrates

as no other case can the well-recognized equity practice m relation to

temporary restraining orders, and shows the construction placed

upon the statute by the profession and the court. In the meantime

the practice of issuing restraining orders without notice under special

circumstances of necessity was approved through the exercise of the

power by the highest authority, including various justices of the cir-

riiit and district courts and Chief Justice Marshall (who is observed

to issue an ex parte restraining order to prevent moneys alleged to
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have been improperly allowed by an administrator from being taken
out of the country). (Green et al. v. Hanberry's Executors, 2 Brock-
enbrough's reports, 405, Nov., 1830; Love v. Fendall's Trustees, 1
Cranch C. C, 34; Marsh et al. v. Bennett, 5 McLean, 117; Crane v.

McCoy, 1 Bond's Reports, 422 ; Mowrey v. Indianapolis & C. R. Co.,
17 Fed. Cas., 930.)

Too much space would be taken by the enumeration of cases of this

character, and those cited are merely offered as examples.
Finally, during the debate upon the act of 1872, now section 263 of

the Judicial Code, we find two of the most distinguished lawyers of
the Senate expressing the recognized practice as follows

:

Mr. Carpenteb. I understand if any judge Jiaving the jurisdiction hy law t<>

grant an injunction has presented to him a bill in equity, .fortified with proofs
which entitle the party by the acknowledged and' usual practice of a court of
equity to have an injunction, the judge has no discretion to deny it.

Mr. Frelinghuysen. I think that elementary provision of the law even I may
have been jiresumed to have heard and known of.

Mr. Caepenteh. Therefore I was astonished to hear the Senator deny it.

Mr. Frelinghuysen. I did not deny it. (46 Congressional Globe, p. 2492.)

Thus we find the practice respecting restraining orders recognized
by Congress, by the courts, and the profession throughout the history

of our Government and its necessity appreciated by the majority
from its incorporation in this bill. Indeed, we believe the right to

issue a restraining order upon a proper showing of its necessity to

protect a right of a pecuniary nature against irreparable damage
is an essential part of the judicial power in equity. If a suitor

over whom a court has jurisdiction by a bill in that court discloses

a state of facts where irreparable harm is threatened and where, if

notice were given, irreparable damage would be done before hear-

ing could be had or decree entered, were deprived by the legislature

of the right to such a remedy, we believe it would be equivalent to

a legislative determination in advance that under no circumstances

can a plaintiff disclose a threatened irreparable injury without
adequate remedy at law demanding immediate equitable intervention.

If the Congress undertakes arbitrarily to determine in advance wliat

a suitor would otherwise be entitled to as due process of law in a

court of equity, we believe he would be deprived of a guaranteed
constitutional right.

The first section of the bill, with one material exception, is almost

an exact copy of a bill introduced in the Sixty-first Congress, known
as the Moon bill. This bill was reintroduced in the present Congress,
and was supported by the entire Republican membership of the
Judiciary Committee.
The exception referred to has reference to the provision for the

expiration of a restraining order granted by the court without notice.

The Moon bill provided that the order should expire " within such
time after service is made or notice given, which shall be made or
given as speedily as possible, not to exceed seven days, as the judge
or court shall fix." The proposed bill provides that " it shall expire

at such time after entry as the court or judge shall fix, not to exceed
seven days," etc.

A restraining order is of no effect until served, and under such a
provision it would be only necessary for those having knowledge of
the application to avoid service for seven days after the issuance of
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the order to defeat its purpose. We can conceive circumstances in

which a few who might be served would notify other defendants to

avoid it and on failure to make the order effective by service within
seven days it would be necessary to give notice to all previously served

before an extension of further time could be had. We can conceive

"of no more certain method of depriving a suitor of essential equitable

protection. Many judicial districts of our country administer justice

over vast areas in which the material circumstances of life must be
taken into consideration. The proposal of this section is general.

It applies to all forms of litigation, and in view of the physical as

well as the personal difficulties attending the service of restraining

orders under some circumstances we can not but believe that not
only would many individual suitors suffer grievous injury, but we
can from our public service and professional experience conceive
many circumstances in which the public interest would be seriously
jeopardized. All of these difficulties would be overcome if the re-

straining order should date from the time of service instead of the
time of its entry.

II.

Section 266A provides that no restraining or interlocutory order
shall issue except upon the giving of security against cost or damage.
Under the present practice this is within, the discretion of the

court, and while we should not be disposed to disagree with such a

suggestion, we must agaiji note that no reason is given for the sug-

gested change which implies a failure upon the part of the courts to

properly exercise this discretion. No evidence to this effect has been
at any time submitted to the committee, nor do the majority offer

any evidence to that effect as a reason for their action.

III.

Section 266B requires every restraining order or every injunctive

order "to set forth the reasons for the issuance of the same to be

specific in terms and describe in reasonable detail, and not by refer-

ence to the bill of complaint or other document the act or acts

sought to be restrained ; " it binds only the parties to the suit, " their

agents, servants, employees, and attorneys or those in active concert

with them, and who shall by personal services or otherwise have

received actual notice of the same." This section is of genera-l ap-

plication. In support of this provision the majority point out that

it is to be a safeguard against "dragnet or blanket injunctions,"

by which parties may be punished for contempt after "only con-

structive notice, equivalent in most cases to none at all."

Again, the majority asserts conditions as a basis for proposed leg-

islation which are both unpfoven and unprovable. Nothing is clearer

in the field of jurisprudence than the requirement that a respondent

on a contempt charge must have actual notice of the existence of an

order which he is accused of violating and that the order jnust have

been unmistakably brought to his attention. (Bessette v. Oonkey,

1.94 U. S.) All the Debbs cases, both in the circuit and district

courts and on appeal, actually confirm this statement. The majority

offer in proof of the necessity of their proposal merely an impliea-
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tion unwarrantedly reflecting upon the judiciary and without sup-

porting proof of any character.

They have, moreover, properly provided in section 266 that every
restraining order issued shall be accompanied by an entry stating the

reasons for its issuance. It would be a useless waste of time'to again
set forth the reasons for the issuance of the order in the order itself,

as is required by section 266B. Complaints are heard on every side

against cumbersome and delaying procedure. This proposal multi-
plies the delays, difficulties, and inconveniences of procedure indefi-

nitely. It requires every order to be a history, to repeat in irrelevant

and cumbersome detail all the preliminary pleadings, and instead of
enlightening the parties against whom it was issued the form sug-
gested and the procedure prescribed would increase his confusion and
doubt.

The majority point out that there is " no Federal statute to govern
either the matter of making or form and contents of orders in injunc-

tions," thereby inferring that this entire matter is left to the discre-

tion or judgment of the judge granting the injunction. In this state-

ment they entirely overlook the rules in equity of the Supreme Court
of the United States binding upon all inferior Federal courts, pre-

scribing with great minuteness and changed from time to time in

accordance with the teaching of experience the forms of injunctive

orders and forbidding the ceaseless repetition in decrees and orders

of the contents of bills of complaint.
The effect of section 266B is to. abolish the many rules in equity of

the Supreme Court in conflict with it, representing the professional

experience of a century, and amended from time to time to shorten
procedure, increase the convenience, and protect the rights of liti-

gants in the courts of the United States. The majority says section

266 does not change the best practice with respect to orders, but im-
poses the duty upon the courts in mandatory form to conform to

correct rules as already established by judicial precedent. We re-

spectfully submit that the equity rules of the Supreme Court express

correct judicial precedents and that the majority .have apparently
overlooked this important fact.

The bill as reported would withdraw the application of the re-

straining order from parties not named in it and not in agreement
with the parties named who may on their own initiative undertake
its violation. Such cases are not uncommon. If the majority intend
to exempt such violations of the order, they have created an unusual
and remarkably privileged class of lawbreakers; if not, we are un-
able to discern the intention expressed in the limitation "in active

concert with them."

IV.

The two paragraphs of section 266C must be read in connection
with each other or their purpose and meaning are lost. The first

paragraph provides that no judge or court of the United States shall

issue any restraining order or injimction "in any case between an
employer and employees, or between employers and employees, or
between persons employed and persons seeking employment, involv-
ing or growing out of a dispute concerning the terms or conditions
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of employment, imless necessary to prevent irreparable injury to
property or to a property right," etc. If this section is intende'd to
withdraw ci\dl rights from equitable protection in this class of cases,
we must disapprove it as an evident effort to deny such protection
as is given to civil rights in all other classes of cases, since it is

axiomatic that it is the office of equity to protect by injunction, under
proper circumstances, civil and even personal as well as property
rights. We object to the implication contained in emphasizing con-
troversies between employers and employees, or between employees or
persons employed and seeking employment, and if the majority in-
tends by this to indicate that such rights are to have less or different
protection from the same rights when involving controversies of an-
other Irind we must emphatically disagree with the principle implied,
for in this country remedies are to be predicated at all times upon the
character of the rights which are threatened, and not upon the class
or nature of the persons involved in the controversy.
We do not comment upon the many cases cited by the learned

members of the majority in support of their views upon equity plead-
ings in this connection. We quite agree with the correctness of such
decisions, but we draw from them quite a different conclusion from
that implied by the majority. We think they prove what the ma-
jority evidently adduces them to disprove. To us they are evidence
that the pleadings required with such particularity in the special

class of cases involved in section 266C are required generally in all

applications for equitable intervention. The majority are thus seen

to be offering as proof of the need of special legislation for pleadings
in a particular class of cases the fact that the courts have substantially

required such conditions and pleadings in all classes of cases of which
the kind enumerated are a part
The second paragraph of section 266C contains to our mind the

most vicious proposal of the whole bill. It enumerates certain spe-

cific acts and provides that no restraining order or injunction shall

prohibit the doing of them. Most of the acts thus recited are in

themselves not amenable to the injunction process under existing law
and practice. No court does or would enjoin them, but to declare by
law that these acts should under no circumstances be restrained, we
do not hesitate to say, is a proposal without precedent in the legisla-

tive history of this country. No legislature has ever proposed that

any act however innocent itself should be sanctified irrespective of

the motive or purpose of the actor. " No conduct," says Mr. Justice

Holmes in Aiken v. Wisconsin (195 U. S., 194), "has such an abso-

lute privilege as to justify all possible schemes of which it may be a

part. The most innocent and constitutionally protected of acts or

omissions may be made a step in a criminal plot, and if it is a step in

a plot, neither its innocence nor the Constitution is sufficient to pre-

vent the punishment of the plot by law."

The majority have quoted various decisions in which particular

acts under the pleadings presented to the court were held lawful and

their prohibition denied. The same acts under other circumstances

have been held unlawful and enjoined by the very courts, and in the

courese of the very decisions which the majority cites. Thus, in

Arthur v. Oakes (63 Fed. Rep., 310), Mr. Justice Harlan is quoted to

sustain the proposition that no man can by injunction be required to

perform personal service for another, and in that decision Justices
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Harlan eliminated from the injunction the words " and from sa

quitting the service of the said receivers with or without notice as to

cripple the property or prevent or hinder the operation of said rail-

road." The majority must observe, however, that Mr. Justice Harlan
likewise held, " But different considerations must control in respect

to the words in the same paragraph of the writs of injunction, and
from combining and conspiring to quit with or without notice the

service of said receivers with the object and intention of crippling the
property in their custody or embarrassing the operation of said rail-

road." Thus, the same act of qu.itting is lawful under one set of cir-

cumstances and unlawful under another, because the concerted action

in the first instance, in the opinion of Mr. Justice Harlan, " is a very
different matter from a combination and conspiracy among employees
with the object and intent, not simply of quitting the service of the

receivers because of the reduction of wages, but of crippling the

property in their hands and embarrassing the operation of the rail-

road."
The majority undertakes to prescribe a set rule forbidding under

any circumstances the enjoining of certain acts which may or may
not be actuated by a malicious motive or be done for the purpose of-

working an unlawful injury or interfering with constitutional rights

of employer or emploj'ee. In the same opinion Mr. Justice Harlan
points out the impossibility of prescribing a set rule of this character

and says, " The authorities all agree that a court of equity should not
hesitate to use its power when the circumstances of the particular

case in hand require it to be done in order to protect rights of prop-
erty against irreparable damage by wrongdoers. It is as Justice

Story said, 'because of the varying, circumstances of cases that

courts of equity constantly decline to lay down any rule which shall

limit their power and discretion as to the particular cases in which
such injunction shall be granted or withheld,'" and the authority
proceeds, " there is wisdom in this course, for it is impossible to fore-

see all the exigencies of society which may require their aid and
assistance to protect rights or redress wrongs. The jurisdiction of
these courts thus operating by special injunction is^manifestly indis-

pensable for the purposes of social justice in a great variety of cases

and therefore should be fostered and upheld by a steady confidence."'

(Story, Equity Jurisprudence, sec. 959B; Arthur v. Oakes, 63
Fed., 328.)

Among the acts which the second paragraph of section 266C de-

clares shall not be restrained is to prohibit any person or persons to
terminate any relation of employment, or from ceasing to perform
any work or labor or from recommending or persuading others by
peaceful means to do so; of peacefully persuading any person to
work or to abstain from working, or from ceasing to patronize or
employ any party to such dispute or from recommending, advising,
or persuading others by peaceful means so to do," etc.

While many of these acts are in themselves entirely harmless and
would never be enjoined by any court, yet under certain circum-
stances the same acts might become a weapon of lawless and de-
structive industrial warfare demanding, the protection of the courts,
this section would prevent the issuance of the injunction in the Debs:
case (In re Debs, 158 U. S., 564) ; it would prevent the issuance of
the injunction in Toledo & Ann Arbor v. Pennsylvania Co. (54 Fed.,,
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730) ; it would prevent the issuance of any injunction to restrain

either workmen or employers who were the objects of the most
vicious form of boycott that has been passed upon by the courts, or
can be devised by the ingenuity of boycotters. It changes the reme-
dies by which the Sherman Act may be enforced, inasmuch as if any
of these acts enumerated in section 266C were the means employed
to enforce the restraint of trade or to damage the interstate business
of any individual or corporation no injunction could be obtained
either by a private individual or by the Government against such acts.

In the Debs case, a combination sought to paralyze the railroads

of the United States and prevent the carrying of the mail until the
railroad companies would agree not to haul Pullman cars because of

a controversy between the Pullman Co. and certain of its employees
who were not in the employ nor in any way related to the railroad
companies. It is true there were acts of violence, but the general
scheme was one of persuading all employees of the railroad companies
to quit until the demands of the boycotters and strikers had been
complied with. In the Toledo & Ann Arbor case the famous rule 12

of the brotherhood provided that none of its members should handle
the cars of any carrier with which members of the brotherhood were
in a dispute. In that case the brotherhood employees of the Penn-
sylvania refused to handle cars of the Toledo & Ann Arbor because
of a dispute between that road and some of the brotherhood, and
they threatened to quit the service of the Pennsylvania road unless .

it agreed to violate the provisions of the interstate-commerce act by
not affording equal facilities to the cars of another road. No violence

was threatened. The brotherhood merely undertook to " peacefully
persuade " the Pennsylvania Co. not to handle the cars of the other
road under a threat of leaving their service—a thing which they had"

a perfect right to do to better their own condition, but not for the
purpose of compelling the Pennsylvania Railroad Co. to violate the
law.
The majority report quotes at length from the case of Pickett v.

"Walsh (192 Mass., 572), "and regret the necessity of limiting the

quotations, because the whole opinion could be studied with profit."

We agree with the majority that the whole opinion could have been
studied with profit, since it condemns forms of " peaceful persuasion "

from which the majority would withdraw equitable intervention.

Speaking of the case before it, it says :
" It is a refusal to work for A,

with whom the strikers have no dispute, because A works for B, with
whom the strikers have a dispute, for the ptrpose of forcing A to

force B to yield to the strikers' demands. * * * It is a combina-

tion by the union to obtain a decision in their favor by forcing other

persons who have no interest in the dispute to force the employer to

decide the dispute in their favor. Such a strike is an interference

with the right of the plaintiffs to pursue their calling as they think

best. In our opinion organized labor's right to coercion or compul-

sion is limited to strikes against the persons with whom the person

has a trade dispute ; or, to put it in another way, we are of the opinion

that a strike against A, with whom the strikers have no trade dis-

pute, to compel A to force B to the strikers' demands is unjustifiable

,
interference with the right of A to carry on his calling as he thinks

hest. Only two cases to the contrary have come to our attention,
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namely, Bohn Manufacturing Co. v. Hollis (54 Minn., 223) and Jeans
Clothing Co. -y. Watson (168 Mo., 133)."

Thi^ case which the majority believe could be " studied with
profit " is squarely against the proposal of their bill, and the two
cases alluded to as being the only ones known to the court contrary
to such view, for both have been overruled. Bohm Manufacturing
Co. (64 Minn., 223) was overruled in Gray v. Building Trades Coun-
cil (91 Minn., 171). The second case is alluded to by the majority
of the committee in support of its contentions and the majority de-

clare the logic of the court in that case " appears unanswerable."
This " unanswerable " logic was overruled by the Supreme Court of
Missouri in Lohse Patent Door Co. v. Fuel (215 Mo., 421).
The majority report also quotes in support of their contention

from Vagelahm v. Gunter (167 Mass., 92), saying, "Justice Holmes,
now of the Supreme Court of the United States, delivered the
opinion." The opinion was delivered by Mr. Justice Allen and is

squarely against the contention of the majority, Mr. Justice Holmes
having delivered a dissenting opinion in which he stood alone. The
majority have been driven to the necessity of quoting from other dis-

senting opinions in support of their opposition, and to these we do
not deem it necessary to give attention.

It is said by the majority that no question of constitutionality is

involved. We submit that if the measure is to be construed, as it

evidently is, to prevent the application of injunctive relief to certain

acts in disputes between employer and employee which may be part
of a scheme or plan to work irreparable injury, which acts could be
enjoined in any other department of litigation, it is obvious that, the
parties affected would be denied the equal protection of the law and
due process of law, coming well within the rule laid down in Con-
nelly v. The Union Sewer Pipe Co. (184 U. S., 540) ; Goldberg v.

Stablemen's Union (149 Cal., 429) ; Pierce v. Stablemen's Union (156
Cal., 70) ; and Niagara Fire Insurance Co. v. Cornell (110 Fed., 816).

We do not consider the English act of 1906, which is quoted by
the majority, as a precedent for some of its proposals. There is no
parallel whatever between the conditions at which the English act

is aimed and the fundamental restrictions of the organic law of this

country, having no similitude in the constitution of the British Em-
pire. The peculiar privileges conferred upon trades-unions by the

English act of 1906 are accompanied by disabilities and criminal

provisions of so drastic a nature that if they were offered as any
part of the legislation of this country we should deem it our duty to

oppose them in the interest of all workingmen.
We agree with the majority that " liberty, and more of it, is safe in

the hands of the workingmen of the country." We are convinced of

the merit and truth of that contention. We do not, however, believe

that liberty is advanced in the person of any citizen by stripping
him of remedial protection through processes which have received
the deliberate and mature approval of the English-speaking race

during all the centuries of its history. We can not believe that the
due protection of person and property under constitutional guaran-
ties and by remedies tested by time is " an impediment to progress,"
or that the destruction of the essential remedies by which person and
property receive protection is " a great social advance." We believe

with the President of the United States, in a famous statement



TEUST LEGISLATION. 202?

made by him many years since to the American Bar Association^
"It will not be surprising if the storm of abuse heaped upon the
Federal courts and the political strength of Federal groups, whosd
plans of social reforms have met obstructions in these tribunalSj
shall lead to serious efforts, through legislation, to cut down theif

jurisdiction and cripple their efficiency. If this comes, then the re-*

sponsibility for its effects, whether good or bad, must be not only
with tho^ who urge the change, but also with those who do not
strive to resist its coming." (Address to American Bar Associatioil

at Detroit, 1895.)

John A. Sterling.
E. O. Moon.
Edwin W. HigginS*
Paul Howland.
Frank M. Nte.
Francis H. Doddsj
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APPENDIX B.

RELATING TO CONTEMPTS.

House Report 613, part 2, Sixty-second Congress, second session.

PEOCEDURE IN CONTEMPT CASES.

Apbil 29, 1912.—Referred to the House Calendg^r and ordered to be printed.

Mr. Sterling, from the Committee on the Judiciary, submitted tha

following as the

VIEWS OF THE MINOEITY.

[To accompany H. R. 22591.]

We, the undersigned, members of the Committee on the Judiciary,

do not agree with the action of the committee on the bill (H. R.
21100) entitled "An act to amend an act to codify, revise, and amend
the laws relating to the judiciary," approved March 3, 1911.

The effect of the bill is to take from the courts the right to deter-

mine the guilt or innocence of one charged with contempt in certain

cases and submit that question to a jury. If its provisions were j)ut

into actual practice it would greatly impair and might in some in-

stances, we fear, totally destroy the power of the court to enforce

its orders and decrees and maintain the peace of society.

We laiow of no necessity for the erratic and radical legislation

provided for in this bill. He who would depart from long-estab-

lished principles and usages should be able to give some reason there-

for. He should be able to offer something better or show wherein

abuses would be corrected or evils avoided by the departure. The
proponents of this bill have failed to do either.

The committee has had extended hearings on this bill. Nowhere
has it been made to appear to the committee that there has been any

general abuse of the power of the courts to punish for contempt, nor

has specific instances been shown where persons were wronged by the

exercise of that power which this bill seeks to take from the court

and lodge in another tribunal.

We desire to view this bill in three aspects : First, as to some of its

provisions in detail ; second, as to its constitutionality ; and, third, as

to whether it is desirable legislation on the ground of public policy.

Even though it were desirable to try any questions of contempt by

a jury there can be no possible reason why those cases set apart by

this bill to be dealt with in that way should be so distinguished from
2029
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all others. It is important that all contempts should be punished
with certainty and as summarily as possible consistent with justice.

This is necessary in order to maintain the authority of the court and
to secure to it that respect to which it is entitled. This is especially

true where the acts constituting the contempts are acts of violence
or where they constitute a crime. It is this class of contempts which
this bill precludes from certain and summary punishment and no
others. It provides that any act of disobedience to the law constitut-

ing contempt shall be tried by the jury if the act of disobedience also

amounts to a crime, but it leaves the lesser offense of contempt not
constituting crime to be punished summarily by the court. Punish-
ment for violence in any form should be as certain and swift as is

possible consistent with justice, and particularly so when that vio-

lence resists the execution of the processes and orders of the courts
and the due course of justice. "What re^ison can one assign for giving
to the man who commits a crime in resistance to an order or process
of court the right of trial by jury and denying it to the man who
resists it by peaceful methods? The proponents of this bill have
never here or elsewhere assigned any reason for the unjust and un-
fair distinction. As a concrete illustration of the working of such a
law let us suppose a case. An officer of the law in the performance of
his sworn duty seeks to serve one with a summons to attend court as
a witness or juror, but is prevented from doing so by being assaulted
and beaten. That offender is guilty of contempt by the commission
of violence on an officer amounting to a crime, and under the pro-
visions of this bill he is entitled to have his case of contempt taken
away from the court whose authority he has violated and submitted
to a jury, with all the delays and uncertainties incident to such
practice.

In another case the officer serves one with a summons to attend as
a witness or juror without molestation and makes due return to the
court. But this man simply disobeys the order of the court by failure
or refusal to attend, and he is denied the right of trial by jury and
must submit to the summary determination of his contempt by the
court whose order he disobeys. Thus, the graver offender, the one
who defies the court and resists its authority by violence and crime,

-

is given the right of trial by jury, if he demands it, while the lesser
offender who simply fails or refuses to obey the order of the court
is denied that right.

But even a graver injustice must inevitably flow fromi this in-
vidious classification of contempts than that. The bill provides that
trial by jury for contempt shall conform as nearly as may be to the
practice in criminal cases prosecuted by indictment or upon infor-
mation. Under that clause the court must apply the rules of evi-
dence in criminal cases to that class of contempt cases which are
submitted to a jury by this bill. It requires the court to instruct
the jury that unless they believe from the evidence beyond all reason-
able doubt that the accused is guilty of contempt he must be acquitted

;

and that if the acts of the accused can be explained on any other
reasonable hypothesis than that of guilt he must be found not guilty.
But this favorable rule of evidence will only apply in the case of
the grayer offender, who has defied the court by violence and in-
timidation and resisted its authority by the commission of crime. He
of all persons charged with contempt, is selected out to receive the
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benefit of any doubt, while the lesser offender, he who has passively
disobeyed the order of the court, shall be convicted on a mere pre-
ponderance of the evidence. We believe in those rules of evidence
which require strict proof, when liberty is at stake; but if they are
made to apply to grave offenses in contempt cases, they should also
be made to apply to slight offenses. We insist that if any distinction
is to be made in this class of cases and in the degree of proof required,
then the slight offender and not the grave offender should be favored
in that distinction. This bill does the reverse.
Under this bill, prosecution for contempt would be subject to the

delays and uncertainties incident to jury trials. This would be true
in a measure even in law courts, of which the jury is a component
part. Much of the time even these courts have no jury at hand.
Under such conditions a jury must be drawn from the whole body
of the people of the district, which would result in delay. The bill

takes no account of a disagreement of the jury, or a failure to reach
a verdict, and this would reqiiire the impaneling of another jury;
and thus it will be seen that the authority of the court will be greatly
weakened by delay and uncertainty, and the administration of

justice greatly impeded by reason thereof.

It is very clear, however, that this bill is not intended, in its applica-

tion, for contempt cases in the law courts. It aims at the courts of

equity and seeks to impair their judicial power, by the intervention

of a jury, to enforce their orders and decrees. This intervention of a

jury in courts of equity, to determine questions of law and fact, is

an innovation in practice unknown in the whole history of equity

jurisprudence, and he who espouses it assumes the burden of showing
it is a real reform and not a mere political exigency. Courts of equity

have no jury nor the means of securing one. These courts grew up
by reason of the very fact that they apply principles of justice and
equity to the affairs of men which may be better administered by the

chancellor than by a jury. They came as a necessity, to do justice

in those cases where the rigid rules of law either wrought or per-

mitted a hardship. This bill proposes to strip these courts of their

true character as courts of equity and thus tie the hands of the

chancellor in the administration of justice by the introduction of

rules of practice which belong only to the courts of law.

It does violence to the experience of the centuries, that equity

principles are best administered through the conscience of the chan-

cellor. It is inconsistent, indeed it is folly, to confer upon courts of

equity the judicial power to try and determine causes in equity and

to then intervene between that court and the enforcement of its

decrees another tribunal unlmown to equity practice.

This bill contains one very remarkable exception. It makes a dis-

tinction between actions brought by or in the name of the United

States and actions brought by persons. No reason has been assigned

for this distinction, and we Imow of none. Section 2&8d provides

:

That nothing herein contained shall be construed to relate to contempts com-

mitted in disobedience of any lawful writ, process, order, rule, decree, or com-

mand entered in any suit or action brought w prosecuted in the name of or on

behalf of the United States.

It leaves contempts arising in this class of cases to be dealt with as

thev are now. If this bill provides good practice in contempts arising

in suits between persons, why is it not good practice in suits to which
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the Government is a party? If it would be bad practice in cases

where the Government is a party, it would be bad in cases between
persons. There is no escape from this conclusion. There is no
rational or sensible reason for eliminating Government suits from
the operation of the law, except that it would interfere with the
proper administration of justice by hampering the courts in the en-
forcement of their orders and decrees and maintaining their authority
and their complete integrity as courts. We fully agree that this is a
conclusive reason for not applying the bill to such cases. It is just as
conclusive a reason why it should not apply to other cases. It con-
demns the whole bill. The exception suggests the thought that it is

desired to do as little harm as possible to the proper administration
of justice, but to do only such harm as the political exigencies of the
situation require. We respectfully submit that this is not the true
and proper basis on which legislation should be predicated.
We are of the opinion that the proposed law "is in violation of the

Constitution. Congress can not take from the courts those inherent
powers necessary to their existence or so regulate the exercise of
them as to seriously impair them.
The judicial power of the United States is conferred upon the

Supreme Court and such inferior courts as Congress may ordain and
establish, by the Constitution, and not by any act of Congress. The
language of the Constitution is as follows

:

The judicial Eower of the United States shall be vested in one Supreme Court
and in such inferior courts as Congress may from time to time ordain and
establish.

The Constitution made it the duty of Congress to create such courts

as it deemed necessary, and the instant Congress had acted in the

performance of its duty the judicial power vested in the courts thus

created, by virtue of the Constitution.

Judicial power is the power to hear and determine causes in law
and equity and to enforce the processes, orders, judgments, and
decrees of the court. The power, too, to enforce its judgments and
decrees are equally important as the power to hear and decide cases.

A court without the power to enforce its orders would be a nullity

and utterly powerless to administer justice. In the case of Kansas
V. Colorado (206 U. S., p. 31), Mr. Justice Brewer discussed the con-

stitutional grant of power to dongress and the courts as follows

:

In the Constitution are provisions in separate articles for the three great de-

partments of Government—legislative, executive, and judicial. But there is this

significant difference in the grants of powers to these departments: The first

article, treating of legislative powers, does not make a general grant of legis-

lative power. It reads

;

"All legislative powers herein granted shall be vested in a Congress," etc.

And then, in Article VIII, it mentions and defines the legislative powers that

are granted. By reason of the fact that there is no general grant of legislative

power, it has become an accepted constitutional rule that this is a government
of enumerated powers.

In McCulloch v. Maryland (4 Wheat., 405, 4 L. ed., 601) Chief Justice

Marshall said

:

" This Government Is acknowledged by all to be one of enumerated powers.
The principle that it can exercise only the powers granted to it would seems too
apparent to have required to be enforced by all those arguments which its

enlightened friends, while it wag depending before the people, found it necessary
to urge. That principle is now universally admitted."
On the other hand, in Article III, which treats of the judicial department

—

and this is important for our present consideration—we find that section 1 reads
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that " the judicial power of the United States shall be vested In one Supreme
Court and In such Inferior courts as the Congress may from time to time ordain
and establish." By this Is granted the entire- judicial power of the Nation.
Section 2, which provides that " the judicial power shall extend to all cases, in
law and equity, arising under this Constitution, the laws of the United States,"
etc., is not a limitation nor an enumeration. It is a definite declaration—

a

provision that the judicial power shall extend to—that is, shall Include—the
several matters particularly mentioned, leaving unrestricted the general grant
of the entire judicial power. There may be,' of course, limitations on that grant
of power, but. If there are any, they must be expressed, for otherwise the
general grant would vest in tlie courts all the judicial power which the new
Nation was capable of exercising. Construing this article in the early case of
Chisholm v. Georgia (2 Dall., 419, 1 L. ed., 440) the court held that the judicial
power of the Supreme Court extended to a suit brought against a State by ?i

citizen of another State. In announcing his opinion in the case, Mr. Justice
Wilson said (p. 453; L. ed., p. 454) :

" This question, important in itself, will depend on others more important
still, and may, perhaps, be ultimately resolved into one no less radical than
this: Do the people of the United States form a nation?"

. In reference to this question attention may, however, properly be called to
H:ans V. Louisiana (134 U. S., 1, 33 L. ed., 842, 10 Sup. Ct. Rep., 504).
The decision in Chisholm v. Georgia led to the adoption of the eleventh amend-

ment to the Constitution, withdrawing from the judicial power of the United
States every suit in law or equity commenced or prosecuted against one of the
United States by citizens of another State or citizens or subjects of a foreign
State. This -amendment refers only to suits and actions by individuals, leaving
undisturbed the jurisdiction over suits or actions by one State against another.

As said by Chief Justice Marshall In Cohen v. Virginia (6 Wheat., 264, 407 ; 5
L. ed., 257, 291) : "The amendment, therefore, extended to suits commenced
or prosecuted by individuals, but not to those brought by States." See also

South Dakota v. North Carolina (192 U. S., 286; 48 L. ed., 448; 24 Sup. Ct. Kep.,

269).
Speaking generally, It may be observed that the judicial powers of a nation

extends to all controversies justiciable in their nature, and the parties to which
or the property involved in which may be reached by judicial process, and when
the judicial power of the United States was vested in the Supreme and other

courts, aU the judicial power which the Nation was capable of exercising was
vested In those tribunals ; and unless there be some limitations expressed in

the Constitution It must be held to embrace all controversies of a justiciable

nature arising within the territorial limits of the Nation, no matter who may
be the parties thereto. This general truth is not inconsistent with the decisions

that no suit or action can be maintained against the Nation in any of its courts

without its consent, for they only recognize the obvious truth that a nation Is

not, without its consent, subject to the controlling action of any of the Instru-

mentalities or agencies. The creature can not rule the creator. (Kawa-
nanakoa v. Polyblank, 205 U. S., 349, ante, 834; 27 Sup. Ct. Kep., 526.) Nor is

it inconsistent with the ruling in Wisconsin v. Pelican Insurance Co. (127 U. S.^

265; 32 L. ed., 239; 8 Sup. Ct. Rep., 1370), that an original action can not be

maintained in this court by one State to enforce its penal laws against a citizen

of another State. That was no denial of the jurisdiction of the court, but a

decision upon the merits of the claim of the' State.

These considerations lead to the proposition that when a legislative power is

claimed for the National Government the question is whether that power is one

of those granted by the Constitution, either in terms or by necessary implica-

tion- whereas, in respect to judicial functions, the question is whether there

be any limitations expressed in the Constitution on the general grant of national

power.

We believe that all the courts, where the question has arisen, have

held that the power to punish for disobedience of the court's orders

and decrees and for resistance to its authority is an inherent power

which may not be taken away or impaired by legislative enactment.

In the case of Middlebrook v. State (43 Conn., p. 257), the court

said:

The statute is not to be regarded as conferring the power to punish for con-

tempts, but merely as regulating an existing power. The power is Inherent

in all courts.
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But independently of the statute, we think the power is inherent in all

courts. The court of justice must of necessity have the power to preserve its

own dignity and to protect itself.

The Legislature of Virginia passed an act very similar to the one
proposed here, giving one accused of contempt of court a right of
prial by jury. The courts of that State refused to recognize the
power of the legislature to so regulate the powers of the court in

contempt cases. In the Carter case in the 96 Virginia reports the
court say:

Being of opinion that the defendant was guilty of contempt, we shall not
attempt any classification of it as a direct or indirect contempt. If it were a
direct contempt, then its punishment was without doubt to be ascertained and
fixed by the court without the intervention of i> jury by the terms of the law.

It is incumbent upon us to consider whether It was within the power of the
legislature to deprive the court of jurisdiction to punish it without the Inter-

vention of a jury.

In the courts created by the Constitution there is an inherent power of self-

defense and self-preservation; that this power can be regulated but can not be
destroyed or so far diminished as to be rendered inefCectual by legislative

enactment; that it is a power necessarily resident in and to be exercised by the
court itself, and that the vice of an act which seeks to deprive the court of

this inherent power is not cured by providing for its exercise by a jury.

The Supreme Court of Michigan held the same doctrine in the case

of Nichols V. Judge of Superior Court (130 Mich., 192), decided in

1902. The constitution confers judicial power on the courts of that

3tate in much the same language as that used in the Federal Consti-

tution. In that case the court used this language

:

The question, therefore, is again presented to this court, Have the circuit

courts of this State the inherent power to punish for contempts, or are they
liubject to the control of the legislature? The question is an important one in

the administration of the law. If the legislature can determine what acts shall

constitute contempts in the circuit courts, it can abolish the power of such courts

to punish for the contempts. There is no middle ground ; either the courts have
the absolute control, under the constitution, over contempt proceedings, or they

Jiave only such as the legislature may see fit to confer.

In Hale v. The State (55 Ohio St. Eep., 210) is another case in

point

:

In this case the inherent power to punish contempts and enforce orders of

court by summary proceedings is fully sustained, and it is said of sections 6906

and 6907 of the Revised Statutes, which make certain acts formerly punishable

ns contempts now punishable by indictmeat as offenses against public justice,

that if it is to be mteipreted to take away from a constitutional court its in-

herent right to punish offenses of this character when they are contempts of

court, the statute will be invalidated.

In Ex j)arte McCown (139 N. C), decided in 1905, sections 648 to

657 of.legislative act of 1871 were pleaded to prevent punishment for

contempt. The court said

:

We are satisfied that at common law the acts and conduct of the petitioner, as

get out in the case, constitute a contempt of court, and if the statute does not
embrace this case and in terms repeals the common law applicable to it, we would
not hesitate to declare the statute in that respect imconstitutional and void for

feasoiis which we will now state.

The case of Callahan v. Judd (23 Wis., 343) has been cited often

on the question as to whether the legislature has the power under the

constitution to require courts of equity to employ a ]ury in their ad-
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ministration of the law. It is a well-considered case, and we quote
from the opinion:

I think the act invalid, and my reasons are, briefly, as follows: The power to

decide questions of fact in equity ca^es belonged to the chancellor just as much
as the power to decide questions of law. It wass an inherent part and one of the
constituent elements of equitable jurisdiction. If, therefore, it shall appear that
by the constitution the equitable jurisdiction existing in this State is vested in

the courts, I think it will necessarily follow that it would not be competent for
the legislature to divest him of any part of it and confer it uiwn juries. If they
can do so as to a part, I do not see why they may not as to the whole. If they
can say that in an equity case no court shall render any judgment except upon
the verdict of a jury upon questions of fact, I can see no reason why they may
not say that a jury shall also be allowed to decide questions of law.
But the constitution (sec. 2, art. 7) provides that " the judicial power of this

State, both as to matters of law and equity, shall be vested in a supreme court,

circuit courts, courts of probate, and justices of the peace. The legislature

may also vest such jurisdiction as shall be deemed necessary in municipal
courts. * * *"

In order to determine the meaning of the phrase "' judicial power as to matters
of law and equity," it is only necessary to refer to the system of jurisprudence
established in this country and derived from England, in which the court had
certain well-defined powers In those two classes of cases. In actions of law
they had the power of determining questions of law, and were required to sub-
mit questions of fact to a jury. When the constitution, therefore, vested in

certain courts judicial power in matters at law, this would be construed as
vesting such power as the court, under the English and American systems of
jurisprudence, had always exercised in that class of actions. It would not
import that they were to decide questions of fact, because such was not the
judicial power in such actions. And the constitution does not attempt to define
judicial power in these matters, but speaks of it as a thing existing and under-
stood. But, to remove all doubt in actions at law, the right of a trial by jury
Is expressly preserved by another provision.

But, as already stated, the power of a court of chancery to determine ques-
tions of fact as well as of law was equally well established and understood.
And when the constitution vested in certain courts judicial power as to matters
ill equity, it clothed them with this power as one of the established elements
of judicial power in equity, so that the legislature can not withdraw it and
confer it upon juries. * * *

The plain object of this provision was to enable the legislature to distribute
the jurisdiction in both matters at law and in equity as between the circuit

courts and the other courts in the State, giving the circuit courts such original

jurisdiction and such appellate jurisdiction as it might see fit. But the jurisdic
tion there intended was jurisdiction of the suit.

It may weU be that the legislature may deprive the circuit courts of original

jurisdiction in actions for the foreclosure of mortgages. It is unnecessary to
determine whether it could or not. But it is quite certain that this clause con-
tains no authority for It, while leaving those courts jurisdiction of this class

of action, to attempt to withdraw from them an acknowledged part of the
judicial power and vest It in the jury.

The Supreme Court of Oklahoma held an act of the legislature

unconstitutional which required the courts to submit indirect con-

tempts to a trial by jury. The following is the opinion of that court

in the case of Smith v. Speed (11 Okla., 95) :

If it now should he found that the judge had no power to enforce bis order at

all or to punish for contempt, and that the court had no power to pmiish beyond

a fine of .$50 and imprisonment not exceeding a longer period than 10 days in the

county jail, and that a change of judge mjiy be h;id and a change of venue from
the county, and that a trial by jury may be had to determine whether the recal-

citrant party is in contempt at all or not, it will be admitted by the bar, ac-

quainted with the law's delays, that the power to punish for contempt, either

direct or indirect, being destroyed in the judge, will be to a great extent de-

stroved also in the court and rendered valueless.
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If the contention now sought for by the plaintiff in error should be sustained,

it would go to the extent that the court, in equitable proceedings, after a full

hearing and a final determination and judgment upon the merits, is without the
power to enforce its judgments by the imposition of a pecuniary penalty or im-
prisonment, and that in the endeavor to enforce its judgment by proceedings in

contempt it would be subject to have its final judgment brought Into review in

the contempt proceedings upon a change of judge, or of venue, to a completely
new jurisdiction and to a trial by jury, in which the merits of the final order,
which has been made by the court. In the proceeding, should again be reviewed,
including the question wheth'fer there was any merit, right, or authority of the
court in the equitable proceedings in which the judgment had been rendered
or the order made, and the equitable jurisdiction of the district court upon
matters finally determined would thus be subject to be again brought in question
by another judge in another venture and by a jury, a thing unheard of in the
chancery jurisdiction. If such a state of things could be, it could but result in
the degradation of courts and to make them truly the subjects of contempt.

If the power to punish for contempt is inherent in the court, it can
not be taken away or impaired by Congress or the State legislatures.

If it is inherent, then the courts can not exist without it. As to

whether such power is inherent is well stated by the Supreme Court
of Mississippi in the case of Watson v. Williams (36 Miss., 331), as

follows

:

The power to fine and imprison for contempt, from the earliest history of juris-

prudence, has been regarded as a necessary incident and attribute of a court,

without which it could no more exist than without a judge. It is a power
inherent in all courts of record and coexisting with them by the wise provisions
of the common law. A court without the power effectually to protect itself

against the assaults of the lawless, or to enforce its orders, judgments, or
decrees against the recusant parties before it, would be a disgrace to the legis-

lation and a stigma upon the age which invented it.

In Kalamazoo v. Superior Court Judge, in 75 Michigan, 274, the
court argues the question in this way

:

It is within the power of a legislature to change the formalities of legal pro-

cedure, but it is not competent to make such changes as to impair the enforce-

ment of rights. * * * The function of judges in equity cases In dealing with
them is as well settled a part of the judicial power and as necessary to its

administration as the functions of juries in common-law cases. Our constitu-

tions are framed to protect all rights. When they vest judicial power they do so

in accordance with all of its essentials, and when they vest it in any court they
vest it as efficient for the protection of rights, and not subject to be distorted

or made inadequate. The right to have equity controversies dealt with by
equitable methods is as sacred as the right of trial by jury. Whatever may be
the machinery for gathering testimony or enforcing decrees, the facts and the

law must be decided together; and when a chancellor desires to have the aid

of a jury to find out how the facts appear to such unprofessional men, it can
only be done by submitting single issues of pure fact, and they can not fore-

close him in his conclusions unless they convince his judgment.
In all ages and in all countries this distinction by nature, which was never

called " equitable " except in English jurisprudence, where it was first so called

from an idea that the rights were imperfect because unknown in the rude ages,

when property was scanty and business almost unheard of in the regions outside

of great cities, has been recognized and provided for by suitable methods sub-

stantially similar in character. * * * The system of chancery jurisprudence

has been developed as carefully and as judiciously as any part of the legal

system, and the judicial power includes it, and always must include it. Any
change which transfers the power that belongs to a judge to a jury, or to any
other person or body, is as plain a violation of the Constitution as one which
should give the courts executive or legislative power vested elsewhere. The
cognizance of equitable questions belongs to the judiciary as a part of the

judicial power, and under our Constitution must remain vested where it always
has been vested heretofore.



TRUST LEGISLATION. 2037

The following cases and many others lay down the same doctrine

:

Ex parte Terry (128 U. S.) ; Eilenbecker v. Plymouth Court (134
U. S.) ; Ex parte Debs (158 U. S.)-

In conclusion, we call attention to the most recent utterance of the
United States Supreme Court on this point in the case of Gompers v.

Bucks Stove & Range Co. (221 U. S., 492) and the cases therein
cited.

Judge Lamar says:

For while It Is sparingly to be used, yet the power of courts to punish for
contempts is a necessary and integral part of the independence of the judiciary,
and is absolutely essential to the performance of the duties Imposed on them by
law. Without it they are mere boards of arbitration, whose judgments and
decrees would be only advisory.

If a party can make himself d judge of the validity of orders which have
been issued, and by his own act of disobedience set them aside, then are the
courts impotent, and what the Constitution now fittingly calls "judicial power
of the United States " would be a mere mockery.
This power " has been uniformly held to be necessary to the protection of

the court from Insults and oppression while in the ordinary exercise of Its duty,
and to enable it to enforce its judgments and orders necessary to the due ad-
ministration of law and the protection of the rights of citizens." (Bessette v.

W. B. Conkey Co., 194 U. S., 333, 48 L. ed., 1004; 24 Sup. Ct. Rep., 665.)

There has been a general recognition of the fact that the courts are clothed
with this power, and must be authorized to exercise it without referring the
issues of fact or law to another tribunal or to a jury in the same tribunal. For,
if there was no such authority in the first Instance, there would be no power
to enforce its orders if they were disregarded in such independent investigation.

Without authority to act promptly and independently the courts could not
administer public justice or enforce the rights of private litigants. (Bessette v.

W. B. Conkey Co., 194 U. S., 337, 48 L. ed., 1005; 24 Sup. Ct. Kep., 665.)

What good can come from this legislation? What evils will be
remedied and what rights will be more secure ? If you can point to

nothing it will accomplish in the way of enlightened progress then

this bill should be defeated. If our present system of punishing con-

tempts has worked well, is it the part of wisdom for Congress, even

if it has the power, to change it ? Is it wise public policy to do so ?

In this day of carping critics we hear much of criticism of our

American institutions and especially of our courts. Criticism of some

of the courts may be just, but that does not justify a radical change

in the method of procedure that will hinder and embarrass our whole

judiciary in the administration of justice. If in some instances, yet

none have been cited, the judges have abused the power to punish

for contempt, is it a wise policy to take from or seriously impair the

power of all the judges to administer justice and maintain the

dignity and authority of the courts of the land ?

It has been urged that this legislation is needed to relieve the

courts of the criticism that the judges are biased in their decisions as

to whether their own orders have been violated and their authority

defied.
, , n i

They say that whether this criticism be just or not, they should be

removed from the possibilitv of this charge. Even if this amounts

to an argument it is not necessary to impair the power of the courts

in the performance of their judicial functions to reach that end. If

one accused*of contempt feels that he can not have a fair trial before

the judge "whose authority he has defied," it is not necessary to

resort to the slow, uncertain, and cumbersome plan provided by

this bill to remedy that evil if it were possible under the Constitution
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to do SO. The possibility of prejudice on the part of the judpfe may
be eliminated by another plan much surer and more expeditious
than this, and a plan that does no violence to the Constitution. Let
the accused have the right to have another judge designated to try

and determine whether he is guilty of the charge. A judge is quali-

fied to know and understand the force and purpose of a decree and
the importance to the litigants and to the people of having it duly
observed. This would avoid all the uncertainties and delays inci-

dent to the jury system. It would wholly remove the possibility of
the accused being the victim of bias or prejudice and fully answers
the charge that judges should be protected from the criticism that
prejudice influences their decisions in such cases.

President Taft very ably discusses these two plans in his letter of
acceptance

:

DANGEROUS ATTACK ON POWKR OF COURTS.

This provision in the [Democratic] platform of 1896 was regarded then as a
most dangerous attack upon the power of the courts to enforce their orders and
decrees, and it was one of the chief reasons for the defeat of the Democratic
Party in that contest, as it ought to have been. The extended operation of such
a provision to weaken the power of the courts in the enforcement of their lawful
orders can hardly be overstated.

EFFECT OF JURY TRIAL.

Under such a provision a recalcitrant witness who refuses to obey a subpcena
may insist on a jury trial before the court can determine that he received the
subpoena. A citizen summoned as a juror and refusing to obey the writ when
brought into court must be triea by another jury to determine whether he got
the summons. Such a provision applies not alone to injunctions, but to every
order which the court issues against persons. A suit may he tried in the court
of first instance and carried to the court of appeals and thence to the Supreme
Court, and a judgDjent and decree entered and an order issued, and then If

the decree involves the defendant's doing anything or not doing anything, and
he disobeys it, the plaintiff, who has pursued his remedies in lawful course for
years, must, to secure his rights, undergo the uncertainties and delays of a jury
trial before he can enjoy that which is his right by the decision of the highest
court in the land. I say without hesitation that such a change would greatly
impair the indispensable power and authority of the courts. In securing to the
public the benefits of the new statutes enacted in the present administration
the ultimate instrumentality to be resorted to is the courts of the United States.
If now their authority is to be weakened in a manner never known in the
history of the jurisprudence of England or America, except in the constitution
of Oklahoma, how can we expect that such statutes will have eflielent enforce-
ment? Those who advocate this intervention of a jury In such cases seem to

suppose that this change in some way will inure only to the benefit of the poor
woTking man. As a matter of fact, the person who will secure chief advantage
from it is the wealthy and unscrupulous defendant, able to employ astute and
cunning counsel and anxious to avoid justice.

I have been willing, iu order to avoid a popular but unfounded impression
that a judge, in punishing for contempt of his own order, may be affected by
personal feeling, to approve a law which should enable the contemnor upon his

application to have another judge sit to hear the charge of contempt ; but this,

with so many judges as there are available in the Federal courts, would not
constitute a delay in the enforcement of the process. The character and effi-

ciency of- the trial would be the same. It is the nature and the delay of a jury
trial in such cases that those who would wish to defy the order of the court
would rely upon a reason for doing so. ,

MAINTENANCE OE FULL POWER OF COURTS NECESSARY TO AVOID ANARCHY.

The administration of justice lies at the foundation of government. The
maintenance of the authorlt.y of the courts is essential unless we are prepared
to embrace anarchy. Never in the history of the country has there been such an
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insidious attack upon the judicial system as the proposal to interject a jury
trial between all orders of the court made after full hearing and the enforce-
ment of such orders.

We present a bill (H. E. 21722) introduced by Mr. Sterling, which
provides a plan of procedure in contempt cases, and which gives to
one accused of indirect contempt the right to have another judge
designated to try and determine the charge of contempt against him,
and recommend that it do pass.

It is as follows

:

[H. E. 21722, Sixty-second Congress, second session.]

A BILL To amend an act entitled "An act to codify, revise, and amend the laws relating
to the judiciary," approved March third, nineteen hundred and eleven.

Be a enacted, hy the Senate and House of Representatives of the United States
of America in Congress asseniUed, That the act entitled "An act to codify, re-
vise, and amend the laws relating to the judiciary," approved March third, nine-
teen hundred and eleven, be, and the same is hereby, amended by inserting after
section two hundred and sixty-eight thereof seven new sections, to be numbered,
rspectively, 268 a, 268 b, 268 c, 268 d, 268 e, 268 f, and 268 g, reading as follows

:

" Sec. 268 a. That contempts of court are divided into two classes, direct con-
tempts and indirect contempts, as hereinafter defined.

" Sec. 268 b. That contempts committed in the presence of the court or of a
judge at chambers are direct contempts. All other contempts are indirect con-
tempts.

" Sec. 268 c. A person charged with direct contempt of court, if found guilty,

shall be punished summarily and judgment thereon shall be entered of record
accordingly, which judgment shall contain a statement of the acts constituting
the contempt and a statement, if any, of the accused relied on as a defense or
made in extenuation of the offense and the sentence of the court in the case.

" Sec. 268 d. Any person charged with indirect contempt of court shall be
given a written statement of the charge or charges against him specifically

setting forth the acts on which the charge of contempt is predicated. There-
upon the accused shall be arraigned and his plea entered of record. If the
accused should plead guilty to the charge, the court shall enter judgment thereon
and impose sentence in the case. If he pleads not guilty, the court shall set the
case for trial and admit the accused to bail until final determination of the case.

The trial shall be by the court, and witnesses called and examined for and
against the accused as in criminal cases. If the accused shall be found guilty,

judgment shall be entered accordingly and the punishment prescribed. Said
punishment may be by fine or imprisonment, or both, in the discretion of the
court : Provided, That in cases where the fine is payable to the United States the
same shall not exceed the sum of one thousand dollars in any case ; and in no
case shall the term of Imprisonment exceed six months.

" Sec. 268 e. If any person who has entered a plea of not guilty to a charge
of indirect contempt shall make affidavit that the judge before whom the case

is set for trial in the first instance is prejudiced against him and that on ac-

count of such prejudice he believes he can not have a fair and impartial trial

such judge shall designate forthwith some other judge to hear and determine

the case.
" Sec. 268 f. That the evidence taken on the trial of any person accused of

indirect contempt shall be preserved by bill of exceptions and any judgment

entered in such case may be reviewed on appeal or by writ of error as now pro-

vided by law in criminal cases and such judgment may be reversed or modified

as justice may require. When an appeal is taken or a writ of error granted,

execution of the judgment shall be stayed and the accused shall be admitted to

bail in such sum as is fixed by the court.
" Sec 268 g. That the provisions of this a«t shall apply to all proceedmgs for

contempt in all courts of the United States except the Supreme Court: Pro-

vided, That this act shall not affect any contempt proceedings pendmg at the

time of the passage of this act."

The fundamental distinction between this bill and H. R. 21100 is

that the latter provides a trial by jury in cases where the acts con-

stituting the contempt also constitute a criminal offense, while this
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bill provides that in indirect contempts the accused may have another
judge to try the contempt.
We believe that it meets every criticism, just or unjust, and avoids

every evil that may be charged against the present practice.
It divides contempts into two classes, direct and indirect, and gives

to each class the usual and natural definition.
It defines direct contempts as those committed in the presence of

the court or of a judge at chambers. Under it these contempts shall
be punished summarily by the court. No one would change the
practice in that regard, and neither of the bills would deprive the
court of the power to deal with such contempts in that way. It fur-
ther provides that the judgment in such case shall be entered of record
and that the judgment shall contain a statement of the acts and a
statement, if any, of the accused, relied on as a defense or as an
extenuation of the offense.

It provides a specific plan of procedure in all cases which charge an
indirect contempt of court. The accused may in such case, upon his
own affidavit that the judge is prejudiced against him and that on
account thereof he believes that he can not have a fair trial, have
another judge designated to hear and determine his case.

The bill also provides for a review by the higher courts on appeal
or by writ of error.

We repeat that the only charge made against the present practice

is that judges who have issued orders or rendered judgments and
decrees should not be permitted to pass upon the question as to

whether a person has violated such order or decree or has defied or

assailed the authority of the court over which that judge presides.

It is said that a judge under such circunistances is prone to bias and
that his decision might be tainted with prejudice against the ac-

cused. This bill eliminates such a possibility and it does it more
effectually than does the bill reported by the majority. Under that

bill the judge conducts the trial of the case before the jury, he passes

upon the admissibility of tlie evidence, and delivers the charge to the

jury, so that under the system provided by that bill there is still a
possibility of the same criticism against him as in the present prac-

tice. The accused might still feel that he was the victim of judicial

bias.

, Such is not the case in the bill offered by the minority. Under its

provisions the judge whose decree has been violated or whose au-

thority has been defied is eliminated from the case and it is sub-

mitted to another judge who could have no possible prejudice

against the accused, because he has no connection with the case.

This bill meets all objection to the present practice without doing
violence to the long-established principles of equity which forbids

the intervention of a jury in equity proceedings. It accomplishes

the desired end without taldng away or impairing the judicial power
of the court conferred upon it by the Constitution.

Respectfully submitted.

John A. Sterijng.
R. O. Moon.
Edwin W. Higgins.
Paul Rowland.
Feank M. Nye.
Francis H. Dodds.
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the Union and ordered to be printed.

Mr. Nelson, from the Committee on the Judiciary, submitted the

following

MINORITY VIEWS.

[To accompany H. R. 15657.]

The undersigned, a member of the Committee on the Judiciary,
having had under consideration H. E. 15657 and similar bills, being
unable to agree with the majority of the committee, submits the
following minority views

:

The so-called antitrust bill reported by the committee is a distinct

disappointment to those who sincerely desire to destroy private
monopoly. The question of the suppression of trusts receives only
incidental consideration. Instead of directly dealing with the trust

problem, which was the original program, the committee has turned
to side issues, such as discrimination in price, exclusive contracts, and
the use of injunctions in labor disputes. These subjects are treated

irrespective of the question of restraint of trade or of monopoly ; such
vague phraseology is employed, and so many exceptions are made
that it becomes doubtful whether it is harm or benefit that results.

In so far as this bill touches the problem of private monopoly at all,

it legislates in an arbitrary way against the form of the evil and not

against the substance. This bill as a whole will afford- little relief

to the people from the oppressions of the trusts.

After months of hearings before the Judiciary Committee upon
certain tentative bills prepared by a partisan subcommittee, in con-

sultation with the President, the outcome has been this compromise

measure, which is clearly intended as an assurance to big business

and a sop to public opinion. During the hearings no big trusts

appeared to oppose the tentative bills, nor has the introduction of

this final draft created any uneasiness or flurry in Wall Street. On
the other hand, the smaller business men of the country have been

very much concerned because of the far-reaching interference with

business affairs that may follow the enactment of this measure. Like

a Don Quixote the committee sallied forth valiantly to overthrow
2041
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the giant monopoly, but under the pressure of political expediency it

turned aside to assail the windmills of little business. The spirit of

compromise which runs through every section of this bill is some-
thing quite apart from the spirit of the brave declaration that "A
private monopoly is indefensible and intolerable," but rather in it we
detect the "atmosphere of accommodation and mutual understand-
ing " between the Government and big business which the President

advocated in his trust message.

ANALYSIS or THE BILL.

Sections 2-4 of this bill are designed to check methods of unfair
competition. This matter is dealt with entirely apart from the
question whether these business methods restrain interstate com-
merce or tend to monopoly. Nor is it treated comprehensively or in

a satisfactory manner. Out of all the unfair business methods
whereby the trusts have been able to crush the independents, two
are selected—discrimination in price and the making of exclusive

contracts. This bill apparently permits trusts arbitrarily to refuse

to sell to persons whom they wish to crush, except in reference to

the products of mines, and it does not deal at all with such familiar
practices as selling below cost to destroy the business of a competitor,

placing prohibitive prices upon raw materials which are needed in

the production of other commodities, spying upon the business of
competitors, the doing of business under a fictitious name, or with
intimidating the customers of a competitor by unwarranted threats

of suits for alleged infringement of patents. To single out two un-
fair business practices—discrimination in price and the making of
exclusive contracts—may have the bad effect of creating the impres-
sion that the other methods used to crush the independents are not
under the ban of the law. As to the two practices prohibited, such
exceptions are made in this bill that it apparently permits the trusts

to do the very acts it aims to prevent. On the other hand these
ambiguous sections may prove harassing and burdensome to the
small business man. These new provisions are as likely to weaken
as to strengthen the Sherman Act.

PRICE DISCRIMINATION.

Section 2 prohibits discrimination " in price between different
purchasers of commodities in the same or in different communities."
It is directed against an undoubted evil. But does this bill afford
adequate protection against the continuance of this evil ?

It must be noted that only discrimination " in price " is prohibited.
There certainly can be many discriminations of a most serious char-
acter which do not involve the price at which a commodity is sold.
One customer may be favored as against another in the manner and
time of delivery, in more lenient terms of credit, and in any number
of other terms of sale. This section permits all discriminations be-
tween purchasers except those relating to price.

Again, it is doubtful whether this section has any application to
discrimination in price in bids and offers for sale to proposing pur-
chasers. It prohibits discrimination only as between "different
purchasers of commodities."
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Nor does this section apply when commodities are not " sold for
use, consumption, or resale within the United States:" This excep-
tion clearly sanctions the practice of trusts in selling their commodi-
ties cheaper abroad than at home. What discrimination in price
could be more vicious?. Yet this bill expressly permits such dis-

criminations against our own people.
There is also the big loophole that the discrimination in price

must be shown to have been made with the purpose or intent to
destroy or wrongfully injure the business of a competitor. This is'

a very indefinite element, yet whenever such intent can not be proven
prosecutions for discrimination must fail.

Then, too, what discriminations in price may not be covered up
as due to the grade, quality, or quantity of the commodity sold

permitted by the first proviso ? To allow discriminations on account
of the quantity sold is to favor the trusts against the independents,

the big purchasers against the small fellows.

The second proviso similarly destroys the intent of this section.

It provides that this section shall not be deemed to prevent persons

engaged in interstate commerce " from selecting their own cus-

tomers." If trusts are given the power to select their own customers,

they may discriminate between proposing purchasers. They may
impose any conditions which they choose before they will deal with

any proposing customer. They may refuse to deal with more than

one person in any community, or for that matter throughout the

United States. As fajagjl least as this section goes, this proviso would
have sanctioned the arbitrary action of the Motion Picture Trust in

refusing to lease films to anybody but the General Film Co. This will

permit a trust which controls the supply of some raw material, other

than the product of any mine, which is needed in the production of

some other commodity to absolutely refuse to sell such raw material

whenever it cares to Isranch out into the manufacture of such other

commodity. This proviso, it is probable, will sanction the practice

of manufacturers to refuse to sell to any middleman who will not

agree to sell their commodities at a certain fixed price, although the

Supreme Court has decided that such efforts to control the prices

to consumers are illegal.

The merits of this section can best be understood when it is restated

in such manner as to bring out the discriminations jiermitted

:

" That any person engaged in commerce is permitted to discrimi-

nate in price and in any other terms of sale in bids or offers for sale

made to proposing purchasers of commodities, and every such per-

son engaged in commerce is permitted to discriminate between differ-

ent purchasers of commodities in the same or different sections or

communities in reference to any terms of sale other than the price of

such commodities and is permitted to discriminate in price if he

merely gives a lower price to purchasers in foreign countries or if

such discrimination in price is made on account of differences m the

grade quality, or quantity of the commodity sold or because of

differences in the cost of transportation or if such discrimination

results from the selection of their own customers by persons engaged

in selling goods, wares, or merchandise in commerce or if it can not

be established that such discrimination in price is made with the
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purpose and intent to thereby destroy or wrongfully injure the busi-

ness of a competitor, either of such purchaser or seller."

MINE PKODUCTS.

In section 3 an exception from the permission granted in section 2

that all corporations engaged in interstate commerce may select their

own customers is made in reference to the products of mines. The
owners and operators of mines and the persons " controlling " the
product of any mine are prohibited from " arbitrarily " refusing to

sell such product of any mine to any " responsible person, firm, or
corporation." The persons controlling the supply of any other com-
modity, even if it is some raw material required in the production of
other commodities, may select their own customers and may arbi-

trarily refuse, at their pleasure, to deal with any person, firm, or cor-

poration. Why should the products of mines be thus singled out?

If this is a sound principle, why should it not be applied generally as

to all commodities, or at least as to all raw materials which are re-

quired in the production of other commodities ?

This section is open to the further criticism that the language
employed is vague and indefinite. To convict an owner or operator
of any mine, or any person controlling the product of any mine under
this section, it is necessary to prove that he " arbitrarily " refused to

sell such product " to a responsible person, firm, or corporation."

The use of the words " arbitrarily " and " responsible " affords loop-

holes which may make it difficult to prosecute anyone successfully.

EXCLUSIVE EIGHTS.

Section 4 aims at another method of unfair competition. This is

the practice of trusts to refuse to sell to anyone who will not agree to

handle or use exclusively their products. Here, again, there is an
imdoubted evil. The. only question is whether this section ade-

quately deals with that evil. It applies only to the leasing and
selling of commodities. Should it not include, also, the licensing of

the use of commodities by others, and the furnishing of goods by
bailors to bailees? The prohibitions of this section may be evaded
if commodities are not sold outright or leased, but are handled

, through nominal agents or bailees.

Again, this section prohibits exclusive contracts only in reference

to the commodities " of a competitor or competitors of the lessor or

seller." It is not enough to prove that a trust has required exclusive

contracts from its customers. It must also be proven that the person
against whom the contracts were directed was a business competitor

of the trust. If the trust made the exclusive contract for the benefit

of some allied corporation, or for any reason other than that of
business competition, it can escape prosecution under this section.

What will be the effect of this section upon the right of persons

engaged in interstate commerce to select their own customers, which
section 2 of this bill seems to be so solicitous to protect ? When sec-

tions 2 and 4 are read together, it is clear that this bill intends to

confer upon sellers the right to choose their own customers. This
implies that the seller may impose any conditions upon the customer
which he chooses to make. But in section 4 he is prohibited from
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entering into any agreement or understanding with his customer to
the effect that the latter will not use the commodities of some com-
petitor of the seller. Yet the seller may select his own customers,
and may refuse to sell for any reason that he sees fit, including the
fact that the proposing customer handles the products of some com-
petitor. As long as the seller does not enter into a definite agree-
ment or understanding with the customer that he shall not handle
or use the commodities of some competitor, he can not be prosecuted
although he may refuse to sell to anyone who will not handle his
goods exclusively. This bill affords opportunities for doing secretly

and in a roundabout 'way what it prohibits to be done aboveboard.

MACHINEET FOE ENFOECEMENT OF ANTITEUST LAWS.

In seeking a solution of the trust problem no matter is more vitally

important than that of providing means for the more vigorous en-

forcement of the antitrust laws. The Sherman Act has been upon
the statute books for almost a quarter of a century; but the trusts

have been constantly increasing both in number and in power. The
fault has not been that the prohibitions of the Sherman law have not

been broad enough, but that this act has not been vigorously en-

forced. A large number of most excellent proposals to strengthen

the Sherman law so as to make it practically self-enforcing were pre-

sented to the Committee on the Judiciary. Most of these proposals

have been ignored. This bill will not permit States or independents

to intervene in dissolution suits against trusts to protect their rights.

Nothing is done to hasten the disposition of antitrust cases in courts.

Even the suggestion that the Federal courts should be prohibited

from enforcing contracts involving violations of the antitrust laws

was rejected.

Section 6 aims to afford means for parties injured by the unlawful

conduct of trusts to recover threefold damages for the losses sus-

tained as provided in the Sherman Act. Although the purpose of

this section is good, it is open to severe criticism. It does not permit

private parties to make use of the facts and finding in suits brought

by the Government, in accordance with section 13 of this act, for

violations of any of its provisions. The decrees which private parties

may make use of in their suits for damages are described as bemg
" to the effect that a defendant has or has not entered into a contract,

combination in the form of trust or otherwise, or conspiracy m
restraint of trade or commerce, or has or has not monopolized, or

attempted to monopolize, or combined with any person or persons to

monopolize, any part of commerce, an violation of any ot the anti-

trust laws." In other words, the decrees which private parties may

plead in damage suits which they may bring against trusts as res

adiudicata are decrees secured in Government suits brought under

the Sherman law. Where the decree secured by the Government is

to the effect that a trust has discriminated m price between different

communities or individuals or that it has entered into exclusive con-

tracts private parties are not allowed to plead such findings as res

adiudicata in any damage suits which they may bring under this act.

Another defect in this section is to be found in the second para-

jrranh This provides that the statute of limitations m reference to

any private right of action shall be suspended during the pendency
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of the Government suit. This does not always permit independents
adequate time to bring their suits for damages against trusts after

the decree in the Government suit is entered. They have only such
time to begin their suits as had not expired under the statute of

limitations when the Government suit was instituted—whether this

be one week or five years. Inasmuch as the right of action of pri-

vate parties was very largely merely theoretical before the decree in

the Government suit was available, a much better provision would
be to allow private parties one or two years after the entry of the
decree in the Government suit to begin their suits for damages.
The most vital defect in section 6 remains to be noticed. This

is contained in the provision that decrees and judgments secured in

Government suits may be pleaded as res adjudicata in suits between
trusts and private parties either " in favor or against such defend-
ant." To allow the decrees and judgments in Government suits to

be pleaded " in favor of " the trusts against private parties who
may sue them is violative of all sense of justice. Under this pro-

vision whenever the Government suit miscarries or an Attorney Gen-
neral allows a feeble compromise decree to be entered, a trust may
plead the decree secured to prevent private parties injured by its

unlawful conduct from securing relief therefrom or damages there-

for.

These private parties have never had their day in court. Though
they may be able conclusively to prove that they have been injured
by a trust they are denied all chance for relief whenever the Govern-
ment is unsuccessful in its suit, or when it enters into compromises
with trusts. Though the Government- mishandled the case, they
had no chance to intervene in the suit to protect their rights; yet,

when the Government suit fails, the trust may plead the decree there-

in as a bar against any suit which these private parties might bring.

This provision is not only a measure in the interests of the trusts, but
apparently violates the fifth amendment to the Constitution, inas-

much as it will operate to deprive private parties in many cases,

without due process of law, of rights of action held to be property
within the meaning of that amendment. The provision that the
decrees in Government suits may be pleaded as res adjudicata against
trusts in suits brought by private citizens is on an entirely different

plane from the provision that the trusts may plead the decrees in

Government suits in their favor. The trusts have had their day in

court, and despite their pleadings the court has entered a final decree
or judgment against them. The private parties who sue trusts after

the decree in the Government suit has been entered have not had their

day in court ; and yet this section would deprive them absolutely of
redress in a court of justice.

Section 12 is intended to secure the more vigorous enforcement of
the criminal law against monopolists and trust magnates. What
does it do to secure this end ? The first part of this section provides
that the guilt of the corporation shall be deemed to be also that of
the individual directors, officers, and agents of such corporation; but
the second part provides that only those directors, officers, or agents
" who shall have authorized, ordered, or done any of .such prohibited
acts," shall be punished. Under the Sherman law as it stands those
who authorize, order, or do any act in violation thereof may be crimi-
nally prosecuted. It is extremely doubtful whether this section will
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make the penalties of the a,^iititrust laws more personal than they
now are.

Attention must be directed, also, to the fact that the maximum fine

which is provided in this section and throughout this bill is $5,000.

To fine a great trust a maximum of $5,000, when the loot it gained
may have been many hundred times that sum, is most ridiculous.

The maximum should be much greater in amount. Nor is there any
provision in this measure to the effect that punishments for violations

of the antitrust laws shall not be omitted by suspension or other
judicial action. Any judge may still suspend sentence in the case of

trust officials found guilty of having violated the Sherman law.

Section 14 deals with another method of providing better ma-
chinery for the enforcement of the antitrust laws. This section would
permit private parties who are being injured by the unlawful actions

of trusts to secure injunctive relief. This is a most desirable pro-

vision, but the language of this section is such as to make it as difficult

as possible for injured parties to secure relief. To do so it is not

enough that they establish that they have suflFered loss because of the

action of some trust, but they must also show that a continuance of

these acts is "threatened." This makes rigid a principle that is

wholly proper in most equity cases, but which will often operate to

deny a remedy to independents. Nothing is more difficult to prove

than that acts of discrimination and other unfair practices of trusts

are likely to be repeated. Again, there is a provision that no injunc-

tion shall be granted for the relief of a party injured by a trust except

upon "the execution of a proper bond against damages for an in-

junction improvidently granted." To require an independent to give

a bond sufficiently large to compensate a trust against possible dam-

ages will often prevent him from securing relief from the unfair

tactics of the trust. Without this provision the matter of the bond

would be left at the discretion of the court, in accordance with the

provisions of the judiciary act.

HOLDING COMPANIES.

This measure deals, also, with two manifestations of the trust evil

—

the holding company and interlocking directorates. Both of these

means have been employed by trusts to secure a stranglehold upon

the industries of the country ; but they represent only two of many

forms of the evil of private monopoly. The possibility that holding

companies and interlocking directorates may be used as a means to

subject industry to Wall Street's dominance should be guarded

against in every manner possible; but it is not enough to deal with

these two manifestations of the trust evil, while the real and funda-

mental source of the evil exists through common-stock ownership

or other forms of interlocking control.

Section 8 deals with the evil of the holding company. It does so

in a most unsatisfactory manner. Nothing in this section apphes

to holding companies already organized. As for the organization ot

future holding companies, Mr. Samuel Untermyer, the attorney of

the Pujo money-trust committee, has stated that this section will

probably impair "the existing threadbare remedies" of minority

stockholders. It prohibits one corporation from holding the stock ot

another corporation where the '^effect" '^t such acquistion is to
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eliminate or substantially lessen competition. In the Northern Secur-

ities case, the criterion, when the holding by one corporation of

the stock of another is unlawful under the Sherman antitrust law
was laid down as being, not that the holding of the stock of such other

corporation must be shown to have had the effect of lessening com-
petition, but that it confers a potential power to lessen competition,
whether that power has been exercised or not. Had this section of
the bill been law, the Northern Securities case would have been de-

cided against the Government. -Under this bill a corporation may
acquire stock in any competing corporation, even to the point where
it controls such other corporation, if it can not be shown to have
exercised that control with the effect of lessening competition. If
this section were genuinely intended to strengthen the Sherman Act
in dealing with the evil of the holding company, why did it not
simply declare that no corporation shall acquire any of the stock of
another corporation where the acquisition of the whole of the stock of
such other corporation would constitute a violation of the Sherman
Antitrust Act i Instead of thus strengthening the Sherman law by
preventing one competing corporation from edging toward the con-

trol of another, it provides that the potential power to lessen competi-
tion shall no longer be the criterion to determine the legality of a
holding company's operations, but whether it has exercised that
power with the effect of lessening competition.

EEGTJLATION OF INTERLOCKING DIRECTOEATES.

Section 9 deals with the evil of interlocldng directorates. Such
interlocking directorates have been one of the means employed for

the building up of a powerful money trust, dominating many great

industries. But interlocking directorates are but one of many mani-
festations of the real evil—the interlocking control of corporations

in the same or allied fields of business. The interlocking control of
such corporations must be prevented or there will be no real com-
petition between them. Interlocking control of competing corpora-

tions may be evidenced by identity of stock holdings, voting trusts,

and dummy directors as well as by interlocking directorates. The
interlocking control is the vice, and it should be prevented, no matter
how it may be manifested. There may be some doubtful advantage
in foicing big business to substitute dummy directors for interlocking

directorates; but certainly this does not solve the great e^dl of the
Money Trust. There may be interlocking control although there are

no interlocking directorates, and while it continues there will be no
real competition.

Every paragraph in this section has the vice of striking at a form
of the evil and not at the root of the evil itself. The first paragraph
prohibits any person who is a director, officer, or employee of a com-
mon carrier from being also at the same time a director, officer, or
employee of a corporation which sells mattrials to that carrier, or
which does construction work for it, or of a bank or trust company
which acts as a fiscal agent of such carrier. This -paragraph is

directed against the vice of having a set of men who control one cor-

poration deal with themselves through another corporation' which
they also control, at the expense of the minority stockholders. This
is one of the evils which the interlocking control of corporations



TBTJST LEGISLATION. 2049

makes possible. Dealings between two corporations in each of which
the same set of men have a controlling interest are likely to result in
the robbery of the minority stockholders. Such transactions should
be prohibited, no matter how the interlocking control may have been
secured. This paragraph does not apply at all to industrial corpora-
tions; nor does it directly prohibit such transactions as related to
common carriers. It says only that the directors, officers, and em-
ployees of a common carrier shall not at the same time be directors,
officers, or employees of banks, supply and construction companies
with which such carriers have business relations ; but they may own
all of the stock of such other companies. Dealings which rob the
minority stockholders may continue, although interlocking direc«

torates are prohibited.

The other provisions of this section similarly aim at a form of the
evil of interlocking control and not at the evil itself. Persons are

prohibited from acting at the same time as directors, officers, or em-
ployees of two corporations of certain classes. Yet it permits these

corporations to be controlled by the same man or the same set of men,
if they but exercise their control through some other manner than
that of interlocking directors. They may exercise their control

through voting trusts, through dummy directors, or in any other

manner, save that they must not themselves act as interlocking di-

rectors. One man or one set of men may control every bank and
trust company in a city of above 100,000 population, or all the great

banks of the country, but they must not act as directors of any two
of the banks. This section permits identity of stock holdings in the

corporations in which it prohibits interlocking directorates. While
identity in stock holdings is permitted to continue it is idle to speak

about restoring competition between these corporations. There will

be interlocking control even when interlocking directorates are pro-

hibited. A form of the evil only is prohibited; but the evil itself

may stUl prevail.

THE EXEMPTION OF CERTAIN ORGANIZATIONS EROM THE ANTITRUST LAWS.

The apparent object aimed at in section 7 is to relieve certain

classes of organizations which are generally recognized to be bene-

ficial from the penalties of the Sherman antitrust law in carrying on

their normal and proper activities. This is a most laudable object.

The antitrust laws should place no restrictions upon the activities

which the organizations enumerated in the first paragraph of this

section normally carry on. They are beneficial, should be encouraged,

and not discouraged.
, • c .

None of the classes of organizations enumerated m this tarst par-

agraph have ever been held subject to the Sherman Antitrust Act or

asked -for exemption other than labor and farmer organizations.

Labor and farmer organizations should not be treated as trusts. If

labor is a commodity, it is certainly entirely different from every

other commodity, inasmuch as the commodity labor can never be

divorced from the human being—the laborer. And organizations of

farmers at most aim merely to control the product of their own labor

and not like the great trusts, to engross the products of other men's

labor. These organizations serve to protect the people agamst the

evils of monopoly, not to enhance those evils.
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The weakness of this firs|t paragrajph of section 7 is that it leaves

the status of labor organizations under the antitrust laws uncertain

and forbids, in effect, the cooperative efforts of farmers in buying com-
ijiodities or selling their products. It is provided that nothing in the

antitrust laws shall be construed to forbid the "existence or oper^,-

, tion " of labor organizations or to forbidindividual members of such
organizations from carrying out "the legitimate objects thereof."

What is meant by the operation " of labor organizations and by
."the legitimate objects" of such organizations is most vague. The
majority of the committee, in its report, explains the purpose of tTiis

. paragraph to be to make certain that the Sherman Antitrust Act does
not " warrant the courts under interpretations heretofore given ^o

that law to enter a decree for the dissolution of such organizatj:ons."

If this is the correct interpretation of this paragraph, it will merely
prevent suits for the dissolution of labor organizations, but will per-

mit the taldng out of injunctions under the Sherman Antitrust Act
against labor organizations to restrain them from carrying out their

purposes, and the bringing of suits for triple damages against them
under that act.

' This paragraph applies only to organizations " instituted for the
purposes of mutual help, and not having capital stock or conducted
for profit." We can not be entirely certain that all labor unions
will be held to be conducted " for the x^urposes of mutual help " and
as being not "conducted for profit." There can be no doubt that
as to " consumers, agricultural, or horticultural " organizations this

limitation is a fatal defect. Every organization of farmers which
aims to cooperatively bargain as to the products of its members is

" conducted for profit," and many of them have " capital stock."

The only sort of farmer organization which this section sanctions is

one which does nothing more than to discuss better agricultural

methods. As soon as farmers combine to get better prices for their

products, or to sell directly to consumers, this paragraph affords

them no relief from the antitrust laws. In fact, this section is likely

to bring down upon them the Sherman Act with all its penalties.

When legislation is enacted specifically exempting certain classes of
organizations, district attorneys and courts are likely to construe
the antitrust laws as rendering unlawful the activities of the classes

of organizations not exempted. This paragraph may sound the
death knell to cooperation among fax-mers to better their conditions
of life. The Department of AgricTilture is constantly issuing litera-

ture urging the farmers to cooperate. Only recently a special com-
mission which we sent to Europe to get suggestions upon how to
encourage cooperation among the farmers has made its report. Yet
this bill will not legalize farmer organizations if they are " conducted
for profit " or have " capital stock."

The second paragraph of section 7 was inserted at a very late

stage in the preparation of this bill. In the hearings before the
committee there was no claim made by anyone that such . legis-

lation was either needed or desired. Nor is it clear what sort of
agreements among common carriers are sanctioned by this para-
graph. Associations of common carriers are authorized to make
"any lawful agreement as to any manner which is subject to the regu-
lating or supervisory jurisdiction of the Interstate Commerce Com-
mission," but this is not to authorize " joint agreements by common
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carriers to maintain rates." Does this mean that carriers may agree
to change rates but may not agree to " maintain " such rates? What
sort of agreements among common carriers does this paragraph •

authorize, and what possible benefit do the people derive therefrom?
Why insert an exemption from the antitrust laws which nobody
asked for and which is of uncertain meaning?

THE INJUNCTION AND CONTEMPT PROVISIONS.

The last part of this measure deals with a matter which has no
direct relation to the trust question—that of the use of injunctions

in connection with labor disputes. In section 7 the exemption of

labor unions from the operations of the antitrust law is dealt with

;

but sections 15-23 have no reference to this question. They relate

generally to procedure in injunction cases and to trials for contempt.

Only one of these sections—section 18—applies to injunctions in

labor disputes alone. In the Sixty-second Congress these sections

were presented as two separate bills-pthe Clayton injunction limita-

tion bill and the Clayton contempt bill.

Whatever divergent views Members may hold as to the desirability

of these sections, there can be no question that they have no proper

place in an antitrust bill. To combine these propositions with an
antitrust bill, which throughout represents a minimum of what
might be done to strengthen the existing law, has no merit other than

that of political expediency.
John M. Nelson.

The foregoing views are concurred in.

A. J. Volstead.
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Mr. Morgan of Oklahoma, from the Committee on, the Judiciary,

submitted the following

MINORITY YIEWS.

[To accompany H. E. 15657.]

I am in hearty sympathy with the object and purpose of the legis-

lation proposed in this bill, but I do not believe that all the provisions
in the proposed measure are wise. In my opinion some are dangerous
to the business and commercial interests of the country and will do
more harm than good. On the whole, the bill if enacted into law
would be a great disappointment to the country. It certainly can
not be regarded as a broad, comprehensive, carefully prepared meas-
ure which will protect the general public from the evils of big busi-

ness and at the same time open to the legitimate business interests

of the country a highway upon which to travel with safety and Cer-

tainty. While in all so-called antitrust legislation we must keep in

mind the welfare of the people generally, we must not ignore the

fact that any material injury to the business of the country reacts

and injures the people, whose interests it is our first duty to serve.

Taking the antitrust provisions of the' bill as a whole, if they were

all enacted into law they would not destroy a single trust, abolish

a single monopoly, or add materially to the competition now existing.

The provisions of the bill, if placed on the statute books, will not

reduce the size of our great corporations or materially lessen the

power they now possess to arbitrarily control prices. Enact this bill

into law and big business will go on and on with no adequate re-

straint, either in the way of broad, comprehensive statutory enact-

ments or in the way of a properly empowered administrative or semi-

judicial commission, which I regard as absolutely necessary for the

protection of the people as well as for the substantial and permanent

prosperity of our industrial and business interests, both at home and

abroad. It is true that there are some provisions of this bill which

strike at existing evils in our interstate commerce which will tend to
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prevent some unfair practices and business methods now resorted

to, but great corporations, controlled and managed by vicious and
unscrupulous directors, while desisting from the few practices pro-

hibited in this bill will invent other methods equally reprehensible
and equally effective to enable them to accomplish their ends. We
can not assume that evil-disposed business men have exh^-usted their

ingenuity in the invention of obnoxious business methods. So next
Congress we will have something new to prohibit, and so on from
year to year, but in the meantime nothing is settled and no real relief

is afforded the people. To illustrate : Section 2 of this bill makes it

unlawful to discriminate in price with the intent or purpose to de-

stroy or wrongfully injure a competitor. The only discrimination
here prohibited is discrimination in price. But there are thousands
of ways by which we may discriminate. This section easily could
be made more comprehensive in its scope by making it unlawful to

discriminate in price, terms, or otherwise. We would then make all

kinds of discrimination unlawful—not only the kind of discrimina-
tion with which we are now familiar, but the prohibition wou^ji

include all acts, practices, and methods which may be used in the

future in perpetrating discrimination.

Again, section 2 prohibits only discrimination with the intent or

purpose to destroy a competitor. Here is another illustration of the
extreme narrow application of the provisions of the bill. It may be
that Congress should seek to protect one competitor from another,
but the great primary, fundamental purpose of this legislation should
be to protect the masses of the people, to safeguard the public welfare
against a well-known evil. If discrimination should be prohibited,

we should prohibit discrimination done with the intent and purpose
to establish and maintain the evil which we wish to eradicate. This
evil is monopoly. The one thing we are seeking to maintain in our
business and industrial world is healthy, effective competition. It

follows, therefore, that we should prohibit not only discrimination
done with intent to destroy or injure a competitor, but above all we
should prohibit discrimination perpetrated with the intent to estab-

lish monopolistic conditions or to materially or substantially lessen

competition. I know that it may be said that the Sherman law now
prohibits an attempt to monopolize. But the same argument is

made by those who oppose all antitrust legislation. They assert that
the Sherman law is all-sufficient to prevent monopoly and maintain
competition. If it is necessary to enact a special law to prohibit
discrimination, we should prohibit all kinds of discrimination, done
with the purpose or intent to establish a monopoly, to destroy or sub-
stantially lessen competition, or with the intent to accomplish any
purpose that is inconsistent with good business ethics, or that is

inimical to the public interests.

I think no one will deny this proposition : Business should have the
greatest freedom consistent with the public good. Like individual
freedom, liberty in business should be limited, restricted, and circum-
scribed only when necessary for the public good. Even our State
governments should assume control of private business only when
the private business becomes impressed with a public use. For
greater reasons the Federal Government should interfere with
private buiness only when the private business becomes of public
consequence from a national viewpoint. And I thoroughly believe
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there are many private business concerns engaged in industrial com-
merce which have become of public consequence, which from a na-
tional viewpoint have become impressed with a public use, and in the
interests of the people of the Nation should be placed under strict
Federal supervision and control. But I think it is very unwise to
enact laws which will place almost an innumerable number of small
business concerns under Federal laws, which will be a source of
annoyance to owners of such concerns, hamper and hinder them in
the management, development, extension of their business, multiply
lawsuits, crowd our Federal courts with litigation, without materially
benefiting the people or substantially contributing to the solution
of the real business problems confronting us as a Nation. Would
it not be a better policy to limit Federal enactments which restrict

the freedom of private business to those concerns which have
clearly become impressed with a public use and which are of public
consequence from a national viewpoint?
The National Government is entering upon dangerous ground

when it enters upon the policy of enforcing uniformity in prices to all

persons and all sections. The policy of the Government is to main-
tain competition. That was the object of the Sherman antitrust law.
That is the object of the proposed legislation. Monopoly means the
absence of competition. Competition means a contest for business,

for customers. The object of competition is to insure purchasers
reasonable prices for articles purchased. Reduction of price has been
universally regarded as a legitimate method of securing business.

Merchants, manufacturers, and dealers have been left to fix their own
prices. Is the National Government ready to enact a law that will

tend to compel uniformity of prices—that will not permit a merchant
or manufacturer to lower his prices to secure customers, to obtain

business ? Is not competition which reduces prices the kind of com-
petition that will benefit the people ? Here is the difficulty with the

competition that now exists. The big concerns do not compete in

price. The so-called independent concerns follow the prices fixed by
the trusts.. This tendency appeared in the testimony of one witness

who testified before the committee in behalf of the independent oil

dealers. He frankly admitted that the independent dealers sold at

the price fixed by the Standard Oil Co.

Section 7 authorizes the existence and operation of labor, agri-

cultural, and other organizations instituted for mutual help and not

having capital stock and not conducted for profit. The provisions

of this section certainly can not be satisfactory to labor organiza-

tions, to farmers, or even to the organization of business men who
oppose any modification of the Sherman law which will exclude labor

organizations from its provisions. It would hardly seem necessary

in this day and age of the world to enact a law which merely per-

mits the existence of labor organizations. If labor and farmer

organizations are not to be given some substantial recognition by
statutory enactment, it would seem unwise to place a new provision

in the law, which can be of no material benefit to labor organiza-

tions, but which is bound to bring doubt and uncertainty as to what,

if any, additional rights labor and farmers' organizations and the

members thereof have under the new statute. If the provisions of

our antitrust laws should not apply to labor organizations. Congress

should in plain and clear language so declare. We should not speak
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in the doubtful, uncertain, indefinite terms which characterize the

provisions of section 7 of this bill.

One of the elements of the high cost of living is the expensive sys-

tem of the sale and distribution of the products of the farm and the

factory. The producer and consumer must be brought closer to-

gether. The provisions of this bill would not permit consumers to

organize if the associations had capital stock, or were organized for
profit. Under the provisions of section 7 of this bill farmers' organ-
izations with capital stock, organized for profit, would be left sub-
ject to the provisions of the Sherman antitrust law. The law not
only should not prohibit but should encourage farmers to organize
with a view to purchasing implements, machinery, and other farm
supplies at less cost and with the view to collective bargaining in
the sale of their products and in the purchase of supplies. In France,
Germany, and other European countries farmers' organizations are
authorized by law. The line along which these organizations can
act is definitely defined. Governmental aid, direction, and assistance

is given. Such organizations are encouraged to engage in a wide
field of purely business transactions. These organizations have
contributed immensely to the expansion of the agricultural interests

of these countries. It would be exceedingly unfortunate at this

time, when we are about to enter upon the important task of provid-
ing our farmers with better credit facilities, to enact a law which
may be construed to make all farmers' organizations unlawful ex-

cept such as are organized for the mutual benefit of members along
literary, insurance, and social lines.

I do not care to express my objections to all the provisions of this

bill. I agree in the main with criticisms made by other members of
the minority on the Judiciary Committee.

It has been nearly 24 years since the enactment of the Sherman
antitrust law. Its meaning was long in doubt and obscurity. It is

Qow better understood. The business world knows, in a way at

least, its meaning. The law was not a success in preventing the
concentration of business into large industrial units. We have-large
business organizations to-day, and there is no indication that through
the enforcement of the Sherman I9.W, or the enactments and enforce-
ment of any new laws, our industrial units are to be materially
lessened. The Sherman law has failed through the absence of proper
administrative machinery to enforce its provisions. It is folly to
enact more laws when existing laws are not effective for lack of
adequate enforcing agencies. What the country needs now is a law
that will define and promulgate a well-defined national policy toward
the great business interests of the country which will be just to our
industrial forces, and which will be fair to the people, and fully pro-
tect them from exactions of business concerns possessed of monopo-
listic power.

Practically every other business is highly organized but the busi-
ness of farming. There are about 6,500,000 farmers. Something
like 12,000,000 persons over 10 years of age toil on the farm. The
farmers are at a great disadvantage. Labor is organized. Business
is organized. Concentration, combination, cooperation everywhere
except among the farmers. With the most intelligent farmers of
the world, in business cooperation our farmers are far behind the
less intelligent farmers of other countries. To aid our farmers in
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the line of greater cooperation has now become a national duty, and
it would be hardly short of a public calamity to enact a statute which
on its face restricts and limits to a narrow sphere the purposes for
which agricultural associations may be formed.
In my judgment, it is unfortunate that one committee should not

have had exclusive jurisdiction over the proposed legislation to create
a Federal trade commission and all antitrust legislation. The crea-

tion of a Federal commission with certain jurisdiction over industrial
corporations engaged in interstate trade will mark an epoch in our
national policy in Federal control of private business. Manifestly
all legislation for the supervision, regulation, and control of private
business engaged in interstate commerce will and should center in
and around the national commission, whether its jurisdiction and
power be great or small. So it seems to me, if the Sherman law is

to be amended, the new statutory provisions should be drawn with
the trade commission and its power in view. Because we are enter-

ing upon a new field of Federal activity in the control of private
business all our enactments should be suited to our new enforcing
agency—the proposed Federal commission. But over this proposed
legislation the Judiciary Committee has no jurisdiction, and it is not
proper for me to discuss any of the provisions relative thereto.

Dick T. Morgan.
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