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PREFACE.

The last digest of decisions in the courts of New Jersej^, was made in 1844.

The present work was authorized by the Legislature of 1876. and the author

appointed at the last February Term of the Supreme Court.

The arrangement of the Revised Statutes of 1874-5 has been followed, where

practicable, and the references are to the pages and sections of the edition now
in press. A statute, subsequent to a decision, altering such decision, is referred

to at the end of the citation, in l)rackets.

The cases in the Supreme Court of the United States, arising in or atfeeting

New Jersey, together with the regular reports of the District and Circuit

Courts of- the United States for New Jersey, and of the adjoining district.s in

Xew York, Pennsylvania and JJelaware, and also those reported in the ^"ational

Bankrupt liegister and Legal Intelligencer, have been included, in addition to

the regular reports, in law and e({uily, of the State, from 1790 to the present.

In the table of cases every case is printed twice, alphabetically arranged, in

the name of the defendant as well as that of the plaintiff, with a reference to

the page of the digest where such case is cited.

The table of cases overruled, dtc includes references to the decisions of other

states approving or criticising those of New Jersey. That a careful research

has been rewarded with so few cases overruled, is in itself the highest comjji-

ment to the judiciar}' of the State.

At the end of each action, e. </, Action on the Case, Covenant, &c., is annexed

a list of fonm of pleadings, &c.. which have been approved by the courts.

The cases simpl}^ cited bj" the Term, are decisions of the Supreme Court. In

Pennington and Southard's Reports, the references are to the "star'' pages.

Where, at the end of a citation, ''case reversed" appears, the reversal has

generally been upon some other point.

The rules of the higher courts are appended, and a list of the Chancellors,

Chief Justices and Justices of the Supreme Court fi-om the colonial organization

to the present time.

I am greath' indebted to m}' friend James Buchanan, esq., of Bucks countv.

Pennsylvania, for valuable and untiring aid in the preparation of this book.

That some errors have crept in, was inevitable. For them I ask the indul-

gence of the bar, trusting that the usefulness of the work, if not its merit, may
commend it to their favorable consideration.

JOHN H. STEWART.
Trenton, September 1, 1876.





A ta:ble

OF THE

REPORTS DIGESTED

WITH THEIR ABBREVIATIONS.

Biiltl. C. C Baldwins Circuit Court.

Beas Beasley's Chancer\% 2 vols.

C. E. Gr C. E. Green's Chancery, 11 vols.

Coxe Co.xe's Supreme Court.

Dutch... Butcher's Supreme Court, 5 vols.

(4r Green's Supreme Court, 3 vols.

Gr. Ch Green's Chancery, 3 vols.

Hal Halstead's Supreme Court, 7 vols

Hal. Ch Halstead's Chancery, 4 vols.

Harr Harrison's Supreme Court, 4 vols.

L. I Legal Intelligencer.

McCart McCarter's Chancery, 2 vols.

X. B. R National Banki-upt Register.

Pen Pemiington's Supreme Court.

Pet. C. C Peter's Circuit Court.

Sax Saxton's Chancery.

South Southard's Supreme Court, 2 vols.

Spen Spencer's Supreme Court.

Stock Stockton's Chancery, 3 vols.

Vr Vroom's Supreme Court, 9 vols.

Wall. Jr .Wallace, Jr., Circuit Court, 3 vols.

Wash. C. C Washington's Circuit Court, 4 vols.

Zal) Zabriskie's Supreme Court, 4 vols.





LIST OF CHANCELLORS

Ol-" M;\V JliRSEY,

WITH TflK DATKS OF TMKfR UESPECTIVE APrOIXTMEN'TS.

Aiulrow IlniUor, -

"Williiun Buniet.
Jdlm MoiitiioiiKM-ic,

Lewis Morri-. -

William Cosl.y, -

John Aiuler.soii.

John Hamiltoji, -

TvOwis ^lorrls, -

John Hamilton,
John Readinij. -

Jonathan Bolrhcr,
John Roadinn', -

Francis Bornaril, -

Thomas Boone,
Josiah Hartly,
William Franklin,
William Livingston,
William Patcrson.
Richard Howoll. -

Josepli Bloom field,

1710
19

.18

4()

47
47
o7
58
()0

(U

76
90

793
801

John Lambert,
Joseph Bloomficld, -

Aaron Ogden,
William S Pennington. -

Mahlon Dickerson,
Tsaae II Williamson,
Garret D. Wall, (declined ),

Peter I). Vroom,
Sainnel L. Southard,
Elias P. Seely, -

Peter D. Vroom, -

Philemon Dickerson,
William Pennington, -

Daniel Haines, -

Oliver S. Halsted,
Benjamin Williamson,
Henry W. Green, -

Abraham O. Z d)riskie,

Theodore Runyon,

1802
1803
1812
1813
1815
1817
1829
1829
1832
1833
1833
1836
1837
1843
1S45

1852
1860
1866
1873

Amzi Dodd, -

VICE-CHANCELLOES.

1871
I

Abraham V. Van Fleet, 1875



LIST OF CHIEF JUSTICES

OF NEW JERSEY,

WITH THE DATES OF THEIR RESPECTIVE APPOINTMENTS.

Rogei' Mompesson, -

Thomas Gordon, - - -

Roger Mompesson, -

David Jamison, - - -

William Trent. - - - -

Robert Lettice Hooper,
Thomas Farmar,
Robert Lettice Hooper,
Robert Hunter Morris,
William Aynslej', - - -

Nathaniel Jones, (never served),

Robert Hunter Morris,

Charles Read, - - - -

Frederick Smyth,

1704



CASES CRITICISED.

A Table of New Jersey Cases

Approved, Affirmed, Reversed, Overruled, Modified, Criticised, Explained, and
Distinguished,

By SunsEQUKNT Dkcisions in New Jeusey and in Other Statef.

Ackernian v. Ackerinaii, 9 C. E. Gr. 315.

A-ffirmed, Ackernian v. Ackerman, 9

"C. E. Gr. 585.

Ackernian v. Taylor, 3 Hal. 305, 4 Hal. 65.

Diittinguhhed, Traphacen v. West Ho-
boken, 10 Vr. 232, 235.

Ackerman -c. Westervelt, 2 Dutch. 92, note.

Approvpd, Chaddock v. Vanness, 6 Vr.

517, 527. .

Ackerson v. Erie R. R. Co.. 2 Vr. 309.

See S. C, 3 Vr. 254, 4 Vr. 33.

Adams v. Ryerson, 2 Hal. Ch. 328.

Affirmed, Ryerson v. Adams, 2 Hal.
'Ch. 618.

Agnew V. Campbell, 2 Harr. 291.

Approved, Wilson ads. Moore, 4 Harr.
186 ; State v. Holmes, 7 Vr. 62, 64.

Alexandria v. Bethlehem, 1 Harr. 122.

Approved, Brown v. Ramsay, 5 Dutch.
117, 120.

Allaire v. Allaire, 8 Vr. 312.

Affirmed. Allaire v. Allaire, 10 Vr. 113.

Allaire v. Hartshorne, 1 Zab. 665.

Approved, Mingus /'. Condit, 8 C, -E.

Gr. 313, 315. Explained, Holcomb
V. Wyckotf, 6 Vr. 35, 37.

Allen V. Bank of U. S., Spen. 020.

Overruled, Wyckoft" v. Runyon, 4 Vr.
107.

Allen t;. Cole, 1 Stock. 286.

.

Distinguished, Hodgson v. Farrell, 2

McCart. 88.

Allen r. Craig, 1 Gr. 194.

Approved, Brewer v. Porch, 2 Harr.
377, 378, 384. S. C, 2 Gr. 102.

Allen ads. Craig, 2 Gr. 102.

Approved, Silvers ads. Reynolds, 2
Harr. 275, 280.

Allen V. Pancoast, Spen. 68.

Approved, Kamena v. Huelbig, 8 C. E.
Gr. 78, 80.

Allen V. Smith, 7 Hal. 188.

Explained, Towniv v. Rutan, Spen.
604, 607.

Allen V. Smith, MS.
Approved, Collard v. Smith, 2 Beas. 43,

45.

Allen V. Van Houten, 4 Harr. 47.

See S. C, 4 Harr. 49.

Allen V. Wooley, 1 Gi'. Ch. 209.

Distingimhed, McClane v. Shepherd, 6

C. E. Gr. 70, 79.

Aller V. Shurts, 2 Harr. 188.

Approved, State, Britton v. Blake, 7

Vr. 442, 444. Explained, Stiers v.

Stiers, Spen. 52, 55.

American Mut. Ins. Co. ads. Anderson, 4
Vr. 151.

See Kane r. Hibernia Ins. Co., 9 Vr. 441.

Ames V. N. J. Franklinite Co., 1 Beas. 66.

Affirmed, N. J. Franklinite Co. v. Ames,
"l Beas. 512. Overruled, S. C, U. S.

C. C. for .N. J., March, 1877. S. C, 1

Beas. 507.

Anderson's Case, 2 C. E. Gr. 536.

Explained, Camden and Amboy R. R.
Co. ('. Stewart, 6 C. E. Gr. 484, 485.

Anderson v. Hendrickson. 1 Hal. Ch. 106.

See S. C, 2 Hal. Ch. 594.

Anderson v. Runyon, MS., 1772.

Approved, Vanhorn v. Freeman, 1

Hal. 322, 325.

Andrews v. Torrey, 1 McCart. 355.

Ajyproved, Trustees of Union College
V. Wheeler, 61 N. Y. 88, 118.

Anderson v. Tuttle, 11 C. E. Gr. 144.

Afjirv}ed, Towusendv.Tuttle, 1 Stew.
449.

Annin v. Annin, 9 C. E. Gr. 184, 188.

Approved, Lyman v. Place, 11 C. E. Gr.

30, 31 ; Sanborn v. Adair, 12 C. E. Gr.

425, 427.

Anonymous, MS., April, 1788.

Approved, Den. Lee v. Evaul, Coxe
283, 286.

Anonymous, MS.
Overruled, State v. Wilson, Pen. 300,

307.

Anonymous, Pen. 516.

See State v. Moore, 3 Dutch. 105.

Anonymous, Pen. 664.

Accord, Benedict v. Howell, 10 Vr.

221, 225. Contra, Wilson ads. Moore,
4 Harr. 186.

Anonymous, Pen. 870.

Explained, Gaskill v. Downe, 7 Vr.

356, 358.

Anonymous, MS., 1792.

Approved, Wilson v. Wilson, 1 Hal.

95, 97 ; Carman v. Dunham, 6 Hal.

189, 192.



CASES CHITICISED.

Anonymous.

—

Ayers v. Turnpike Co.

Anonymous, MS.
Approval, State v. Etlsnll, T) Hal. 190,

I'jl.

Anonymous, MS.
Approved, Martin v. Ilillver, G Hal.

22, 24.

Anonymons, MS.
Approved. Priclcott v. Pricla^tt, 7 Hal.

l^i), LS7.

Anonymous, MS., U. S. C. C.

See Egbert ads. Chew, 2 Gr. 440. 4G7.

Anonymons, MS.
Approved, Morris v. Morris, 1 Harr.

520, 02'.).

Anonymous. 3 Harr. 300.

Dhlinquhhed, Davis cuU. Winants, 3

Harr. 30(), oUD.

Anonymous, MS.
Approved, Den. Woodhull v. Long-

street, 3 Harr. 405, 415.

Anonymous, Spen. 495.

Approved. Canluer v. State, 1 Zab. 557,

501, nole.f.

Anonymous, ISi.x. Dig. (od ed.), 215, note.

Approved, Taylor v. Brav, 3 Vr. 182,

191 ; Schenck v. Vail, 9 C. E.Gr. 538,

547. Doubted, Fidler v. Higgins,

€. E. Gr. 138, 140.

Anonymous, IMS.

Approved. AVortman v. Skinner, 1

Beas. 358, 382.

Anonymous, Pet. C. C. 1.

Approved, Suydam v. Ewing, 2 Blatcli.

302.

Anthony v. Anthony, 1 Hal. Ch. 627.

Criticked, Harris v. Vanderveer, G C.

E. Gr. 424, 438. 443.

Apgar V. Pliler, 4 Zab. 812.
' Sre McKee v. Campbell, 27 Mich. 497,

500. S. C, 4 Zab. 808.

Applegatc's Case, MS.
Approved, Whilenack's Case, 2 Gr. Ch.

252.

Armstrong v. Armstrong, 4 C. PI Gr. 358.

Approved, Caimon v. Cannon, 11 C. E.

Gr. 310, 320.

Armstrong v. Hall, Coxe 178.

Queationed, Strvker v. Vandcrbilt, 1

Dutch. 482, 498.

Armstrong v. Kent, 2 Hal. Ch. 559.

Iteversed Kent v. Armstrong. 2 Hal.

Ch . 037. S. C, 1 Zab. 509. See Annin
V. Vandorcn, 1 McCart. 135, 143.

Armstrong v. Penn. R. R. Co., 9 Vr. 1.

See H()i)pock v. United Cos.. 12 C. E.
Gr. 280, 290.

Armstrong v. Ross, 5 C. E. Gr. 109.

Approved, Ferry v. Laiblo, 12 C. E. Gr.

121. Expliined, Peake v. La Baw,
G C. E. Gr. 209, 283.

Armstrong v. United States, Pet. C. C. 46.

Approved, Ordinary i-. Smith, 2 Gr. 479,

485. See Uniteil States v. Brown,
Gilp. 155, 170 ; United States v. How-
ell, 4 Wash. C. C. 020.

Arnold v. Mundy, 1 Hal. 1.

Criticised, Bell v. Gough, 2 Znb. 441,

479; Bell v. Gough, 3 Zab. 024, 056,

Elmer, J. ; Wooley v. Cainpbell, 8
Vr. 103, 106.

Arn,)ld v. Renshaw, Hal. 317.

Criticised, Ludlam v. Broderick, 3 Gr.
2»;9, 271.

Arnwine v. Carroll, 4 Hal. Ch. 020.

Affirmed. Arnwine v. Carroll, 4 Hal.
"Ch. 880.

Ash ton V. Florence, MS.
See Thompson v. Boyd, 2 Zab. 543,

547, in are/.

Ashurst V. Field, 11 C. E. Gr. 1.

See S. C, 1 Stew. 315.

A.ssociates v. Davison, 5 Dutch. 415, 421.

Approved. .Tacobu.s v. Mutual Ins. Co.,

12 C. E. Gr. 004, 622. See William-
son v. N. J. Southern R. R. Co., 1

Stew. 277, 290.

Atkinson v. Haines, MS , Aug. 1740.

Approved, A'anhorn v. Freeman, 1

Hal. 322, 327.

Attorney's Case, 1 Zab. 345.

See Cohen v. Wright, 22 Cal. 293, 320.

Att'y-Gen. i-. Hudson Tunnel Co.. 12 C. E.
Gr. 176.

Reversed, in part, Hudson Tunnel Co.
V. Att'y-Gen., 12 C. E. Gr.573.

Att'y-Gen. v. Moore, 3 C. E. Gr. 256.

Affirmed, Att'y-Gen. v. Moore, 4 C. E.

Gr. 503.

Att'y-Gen. v. Morris and Essex R. R. Co.,

4 C. E. Gr. 380.

Reversed, jNIorris and Essex R. R. Co. v.

Att'y-Gen., 4 C. E. Gr. 575 ;
Morris

and Essex R. R. Co. v. Pruddcn, 5
C. E. Gr. 530.

Att'y-Gen. v. N. Y. and L. B. R. R. Co., 9

C. E. Gr. 49.

See S. C, 30 L. I. 124, 11 C. E. Gr. 359.

Att'y-Gen. v. Stevens, Sax. 309.

Distinguished, Owen v. Whitaker, 5 C.

E. Gr. 122, 125.

Att'y-Gen. v. Steward. 5 C. E. Gr. 415.

^See S. C, 6 C. E. Gr. 340.

Att'y-Gen. v. Paterson, 1 Stock. 624.

^Doubted, Black iK Del. and Rar. Canal
Co., 9 C. E. Gr. 455, 489.

Att'y-Gen. v. Del. and B. B. R. R. Co., 12

C. E. Gr. 1.

Affirmed, Att'y-Gen. v. Del. and B. B.

R. R. Co., 12 C. E. Gr. 631.

Atwater v. Walker, 1 C. E. Cr. 42.

A ffirmed, Walker v. Atwater, 2 McCart.
"502.

Austin v. Wade. Pen. 997.
E.r))laiued, Reeves v. Johnson, 7 Hal.

29, 35.

Ayi'es V. Turnpike Co., 4 Hal. 33,

Approved, Kicholson v. Williamstown
T. Co,. 4 Dutch. 142, 143. Contra,

Russell V. M. H. C. Turnpike Co., 13
Bush (Ky.).



CASE8 CliiTlClSED. xiu

Balihit, ('. Condon.—Benson v. Woolvciion.

B.

Babbitt V. Condon, ;] Dntch. 154.

Dhl'nujiiislicd, Cornell v. Mnttliew.'^, 3
Dutcli. 'rl-l.

Bacon v. yiu'ijpard, (> IFal. VM

.

Di^liiiqiiixhcd, Sanderson v. Prico, 1

Zal). C).';?, 017.

Bacot ('. Wetniore, 2 C. E. (ir. SoO.

Approval, Wetinore v. Midnier, OC. E.
Gr. 242, 245. .S'w Leg2;ett v. Doro-
nnis, 10 C. E. Cr. 122. 125.

Badglcy v. Hedges, Pen. 233.

Contra, Cole v. Grant, 3 Harr. 327.

Bailey ('. Stiles, 1 Gr. Cb. 220.

See S. C, 2 Gr. Cb. 245.

Baird v. Baird, 3 C. E. Gr. l')4. 200.

Approved, Landis v. Landi.s, 10 Vr. 274,
279.

Baldwin v. Caniptield. 4 Hal. Cb. GOO.

Affirmed, Baldwin v. Canipfield, 4 Hal.
(:;b.8',)l.

Baldwin v. Jobnston, Sax. 3(57, 441.
Approved, Miller v. Ford, Sax. 358, 367.

Baldwin v. Van Vor.st, 2 Stock. 577.

Affirmed, Ibid. 58G. See Spring v. Fisk,
6 C. E. Gr. 175. 179. Distinquished,

Martin v. Melville, 3 Stock. 222, 223.

Approved, De Groot v. McCotter, 4
C. E. Gr. 531, 533.

Ballentine v. Ballentine, 1 Hal. Cb. 471.

Corrected, Martin v. Martin, 4 Hal. Ch.
5G3, 569. See. S. C

.
, 1 H al . Ch . 5 1 9, 4

Hal. Cb. 219.

Banta v. Moore, 2 McCart. 97.

Approved, Dnrling v. Haniniar, 5 C. E.
Gr. 220, 228.

Baptist Society v. Fisher, 3 Harr. 240.

6VeS. C.,3 Harr. 254.

Barkalow v. Johnson, 1 Harr. 399.

Explained, Glassford v. Davis, 7 Vr. 348,
350.

Barnes v. Taylor, 12 C. E. Gr. 259.

Affirmed, Barnes v. Tavlor, 1 Stew. —

.

Barnes i'. Taylor, 12 C. E. Gr. 2GG.

Affirmed, Barnes v. Taylor, 1 Stew. —

.

Barrett, v. Johnson, 2 McCart. 481.

Explained, State v. Brown, 3 Dntch.
13, 21.

farrow v. Bisphani, G Hal. 110.

Approved, Tindall ads. Den. Conover,
Spen. 214, 217. Explained, Bowen v.

Vickers, 1 Gr. Cli. 520, 526; Van
Hook V. Somerville Co., 1 Hal. Ch.
137, 175; Lonnsbery v. Locander, 10
C. E. Gr. 554, 557.

Barton v. Smyth, 2 Gr. 286, 288.

See Dixon v. Dixon, 8 C. E. Gr. 316, 317.
Bassett v. Johnson, 1 Gr. Cii. 154.

See S. C, 2 Gr. Ch. 417.

Battin v. Bii-elow, Pet. C. C. 452,
See Davis v. Deljjit, 25 Miss. 445, 449.

Bay v. Cook, 2 Zab. 343.

Doubted, 1 Parsons Cont. (5th ed.), 69,
note.

Beach v. Waddell, 4 Hal. Cb. 299.

Affirmed, Waddell v. Beach, Ibid. 777,
1 Stock. 793.

Beals V. Storms, 11 C. E. Gr. 373.
Corrected, Compton v. Pierson, 1 Stew.

229, 234.

Beardsley v. Sontbmayd, 2 (ir. 534.
Approvrd, Ehncndorf v. Shotwell,*3

Gr. 153.

Beardsley v. Sonthiiiayd, 3 (ir. 171.

Approval. Tabcrrcr v. Brentnall, 3
Harr. 2<)2; Hale v. Lawrence, 1 Zab.
714, irA, (Nevlus, ./., din., p. 743);
Wood V. Leslie, 6 Vr. 472. Dintin-
(jiuahed, Nolin v. Blackwell. 2 Vr.
170. 173. Denied, Hatch v. Spofford,
24 Conn. 432, 444 ; Paine ;;. Drew, 44
N. H. 306, 319.

Bechtel v. Carslake, 3 Stock. 244.

See S. C, 3 Stock. 500.

Belford v. Crane, 1 C. E. Gr. 265.

Explained, Petei'son v. Multbrd, 7. Vr.
481,488.

Bell V. Coles, MS., U. S. C. C. for N. J.,

Grier, J.

Explained, Stevens v. Paterson and N.
R. R. Co., 5 Vr. 532. 563.

Bell V. Fleming, 1 Beas. 13.

Affirmed, Bell v. Fleming, Ibid. 490.
Bell V. Gongh, 2 Zab. 441.

Affirmed, Bell v. Gongh, 3 Za!). 624.
See Gongh v. Bell, infra,

BelU. Hall. l^Hal. Ch. 49.

See S. C, Ibid. 477.
Bell V. Price, 1 Zab. 32.

Affi.rmal, Bell v. Price, 2 Zab. 578.
Bell V. Van Riper, Pen. 510.

Distinquished, State Bank v. Evans, 2
Gr. 298, 299.

Bement v. Trenton Loco. Co., 2 Vr. 246.

Affirmed, Bement v. Trenton Loco. Co.,

3 Vr. 513.

Beninger v. Corwin, 4 Zab. 109.

Overnded, WyckotF v. Rnnyon, 4 Vr.
107, 109. Distinguished. Shotwell ?'.

Strnble, 6 C. E. Gr. 31, 33.

Bennet v. Boggs. Bald. C. C. 60.

Approved, Wooley v. Campbell, 8 Vr.
163, 167.

Bennet v Camden and A. R. R. Co., 2 dr.
145.

Distinguished, State v. Green, 3 Gr. 88r
9(1. Explained, Lower Chatham Case,
G Vr. 497, 507. Dictum criticised,

Smith V. Abbott, 2 Harr. 358, 361..

See State, M. and E. R. R. Co. v.

Hudson Tunnel Co., 9 Vr. 548. 550.

Bennet v. Kite, 4 Hal. 106.

Approved, Ticbenor ?'. Hewson. 2 Gr,

26, 29.

Bennington Iron Co. v.Rutbcrlbrd, 3 Harr.
158.

See Star Brick Co. r. Ridsdale, 7 Vr.

229; German Ref. Church v. Vou
Puechelstein, 12 C. E. Gr. 30, 32.

Benson ads. Bennett, 1 Dutch. 166.

Approved, West v. Strouse, 9 Vr. 184,

188.

Benson v. Woolverton, 2 IVIcCart. 158.

See S. C, 1 C. E. Gr. 110.



CASES CKITICISED.

Bent V. Smith.—Brearley v. Brearley.

Bent V. Smith, .1 C. E. Gr. li)0.

Eever.fcd, Bent v. Smith, 7 C. E. Gr.
5()0.

Bentley v. Long Dock Co., 1 McCart. 480.

Affirmed, Manners v. Bentley, 2 Mc-
Cart. -"iOl. Explaint'd. Wain v. Meirs,
12 C. E. Gr. 77, 70, Soi.

Bentley v. Wliittemore, 8 C. E. Gr. 366.

Revenged, Bentlev v. Whittemore, 4 C.

E. (Jr. 462.

Berckmans v. Berckman.s, 1 C. E. (Jr. 122.

Affirmed, Berckmans v. Berckmans, 2

"C. E. Gr. 453.

Berdan v. Riser Drainage Co., MS., 3 C. E.

Gr. 69.

Approved, State, Britten ?•. Blake, 6
Vr. 208, 212.

Bei-gen v. Clarkson, 1 Hal. 352.

Distinguished, Camden v. Mnlford, 2
Dutch. 49, oS. See Johnston v.

Louisville, 11 Bush 527, 533. 536.

Bergen v. Davisson, MS., Sept. 1843.

Approved. Disborough v. Bidleman,
Spcn. 275, 282. Accord, Corlies v.

Fleming, 1 Vr. 349.

Berrian v. State, 2 Zab. 9.

Affirmed, State *'. Berrian, 2 Zab. 679.

Ben-y v. Cahanan. 2 Hal. 77.

See S. C, Ibid. 135.

Berry v. Callet. 1 Hal. 179.

See Stewart v. Walters, 9 Vr. 274, 278.
Berry v. Van AVinkle, 1 Gr. Ch. 269.

See S. C, Ibid 390.

Best V. Schermier, 2 Hal. Ch. 154.

Approved, Cortelvou v. Hathawav. 8
Stock. 39, 43.

Biddle v. Dancer, Spen. 633.

Criticised, Snydam v. Hovt, 1 Dutch.
233, 234. Overruled, Powell v. Hitch-
ncr. 3 Vr. 211, 215.

Black ('. Black, 11 C. E. Gr. 431.

Affirmed. Black v. Bhick. 12 C. E. Gr.
"664.

Black V. Del. and Ear. C. Co., 7 C. E. Gr.
130.

Reversed. Black v. Del. and Rar. C. Co.,

9 C. E. Gr. 455. See Board of Tip-
l)ecanoe Co. v. Lafayette, 50 Ind. 85.

Black ('. Kirgan, 3 Gr. 45.

Doubted, Clapp v. Ely, 3 Dutch. 555,
575.

Black V. Lamb, 1 Beas., 108.

Affirmed, Black r. Sbreve, 2 Beas. 455.
Explained, Newark and N. Y. R. R.
Co. V. Newark, 8 C. E. Gr. 515, 517.

Black V. Shreve, 2 Beas. 455.
Approved, Beers v. Beers, 22 Mich.

42.44.
Blackwell v. Rankin, 3 Hal. Ch. 152.

Overruled, Young v. Frier, 1 Stock. 465.

Blair v. Porter, 2 Beas. 2(57.

Explained, First Nat. Bank v. Bin-
inger, 11 C. E. Gr. 345, 350.

Blancke v. Rogers, 11 C E. Gr. 563.
Approved, Van Keuren v. Central R.

R. Co., 9 Vr. 165. 167 ; Keve v. Pax-
ton, 11 C. E. Gr. 107, 109.

Blauvelt v. Ackerman, 8 C. E. Gr. 495.

Affirmed, Ackerman v. Blauvelt, 10 C.

"E. Gr. 570. S. C, 5 C. E. Gr. 141.

Blight V. Fisher, Pet. C. C. 41.

Overruled, Parker v. Hotchkiss, 1 Wall.
Jr., 269, 271.

Board of Justices v. Fennimore, Coxa 190.

See S. C. Coxe 242, 293.

Bogert v. Elizabeth, 10 C. E. Gr. 426.

Reversed, Bogert r. Elizabeth, 12 C. E.
, Gr. 568.

BoUes V. Beach, 2 Zab. G8().

Approved, Wilson v. King, 8 C. E. Gr.
150, 152.

Bonaparte i'. C. and A. R. R. Co., Bald. C.

C. 205.

Approved, Harbeck v. Toledo, 11 Ohio
St. 222. Distinguished, State, Gaines
('. Hudson Com'rs, 8 Vr. 12, 21. See
Cleveland v. Jersev City, 9 Vr. 259,

265; Scudder v. Trenton Del. Falls
Co., Sax. 694, 727 ; Morris Canal Co. r.

Central R. R. Co., ICE Gr. 419, 442.
' Bond /'. Newark, 4. C. E. Gr. 376.

Approved, Schnmm v. Sejmiour, 9 C.

E. Gr. 145, 147.

Bound )'. Dunn, 4 Dutch. 153.

Reversed, Bonnel v. Dunn. 5 Dutch. 435.
Booraem v. Wood. 12 C. E. Gr. 371.

Reversed, North Hudson R. R. Co. v.

Booraem, 1 Stew. 450.

Borden v. Downey, 6 Vr. 74.

Affirmed, Downey r. Borden, 7 Vr. 460.
Boston Franklinite Co. v. Condit, 4 C. E.

Gr. 394.

See Butler v. Roys, 25 Mich. 53, 59.

Bouker v. Randies, 2 Vr. 335.

Approved, Newman v. Fowler, 8 Vr.
89, 91.

Bowlbv r. Bowlby, 10 C. E. Gr. 401.

Affirmed, Bowll)y v. Bowlby, 10 C. E.
Gr. 570.

Bowlsby (". Speer. 2 Vr. 351.

Approved, Union ads. Durkes, 9 Vr. 21,
22.

Bowne v. Titus, 1 Vr. 340.

Contra, In re Rooney, 6 N. B. R., 163.

Boyce v. Bovce, 8 C. E. Gr. 337.

Affirmed, Bovce v. Bovce, 9 C. E. Gr.
588. S. C, 12 C. E. Gr. 433.

Boylan ads. Meeker, 4 Dutch. 274.

See S. C, 2 ]\[cCart. 310, 3 Wall. Jr. 88,

3 Dutch. 362.

Boynton r. Sandford, 1 Stew. 184.

Affirmed, Miller v. Bovnton, 1 Stew. —

.

Brakely v. Sharp, 1 Stock. 9.

See S. C, 2 Stock. 206.

Brannin v. Voorhees, 2 Gr. 590.
Distinguished, Neighbour r. Trimmer,

1 Harr. 58, 61, note.

Bray v. Brav, 2 Hal. Ch. 506.
Reversed. Bray v Bray, Ibid. 628. S.

C, 2Hal. Ch.27.
Bray v. Deare, 6 Hal. 89.

Sees. C. Ibid. 90.

Brearley v. Brearley, 1 Stock. 22.

Distimpiisked, Boylan <i<h. Meeker, 4
J.-utch. 274, 300l



CASES CRITICISKD. XV

Brearley v. Del. and Rar. C. Co.—Camden v. Mulford.

Hremloy r. Del. and Rar. (\ Co., Spen. 236.

Doubted, Morris and E. R. R. Co. r.

Cirooii, 2 McCart. 469, 475.

Brehen v. O'Donnel, 5 Vr. 408.

See 8. C, 7 Vr. 257.

Brewer /•. Conover, .'1 Harr. 214.

Criticised, Beattio v. Connollv. 10 Vi'.

15; t, 104.

Brewer r. Marshall, 3 C. E. Gr. 337.

Ajfir»>ed, Brewer c. Marsliall, 4 C. E.

Gr. 537. lJi>itinguished, Nat. Bank at

Dover v. Scgnr, 10 Vr. 173, 184.

Brewster i'. Newark, 3 Stock. 114.

Approved, Schiimm v. Sevmoiu'. C.

E. Gr. 143, 155.

Brewster r. Thompson, Coxe 32.

.SVeSheppard r. 8hei)pard, 5 Hal. 250,

254; Deacon v. Slireve, 2 Zab. 17G.

Brick v. Getsinuer, 1 Ilal.Ch 391.

.SfcCoutrill r. Millburn Land Co., 10
C. E. Gr. 87. 92.

Bridq:e Co. v. Hoboken Land Co., 2 Beas.
^

81.

Affirmed, Proprietors (fcc. v. Hoboken
'Land Co.. Ibid. 503. S. C, 1 Wall.
116. 3 Wall. 782.

Briggs V. Sutton, Spen. 581.

Approved, Freeman v. Robinson, 9 Vr.
383, 388. Accord, Stewart v. Reck-
less, 4 Zab. 427.

Brolaskv v. Miller, 4 Hal. Ch. 62G.

Reversed, Brolaskv v. Miller. Ibid. .789,

1 Stock. 807.

Brolaskv v. Miller, 1 Stock. 807.

Approved, Warwick v. Dawes. 11 C. E.
Gr. 548, 552.

Brown v. Bissett. 1 Zab. 46.

See S. C, Ibid. 207.

Brown v. Brown, 1 McCart. 78.

Reversed, Brown v. Brown, 2 McCart.
499. See Coddington v. Coddington,
5 C. E. Gr. 203, 265.

Brown v. Bulkley, 1 McCart. 294.

Qualified, Bent v. Smith, 7 C. E. Gr. '

560, 5 -.7. S. C, 1 McCart. 451.

Brown v. White, 5 Dutch. 307.

Reversed, Brown v. White, Ibid. 514.

Browning v. Camden and W. R. R. Co., 3
Gr. Ch.47.

Approved, Mettler v. Easton and A. R.
R. Co., 10 C. E. Gr. 214, 218.

Bruen v. Ogden. 6 Hal. 370.

Doubted. Harwood ads. Smethurst, 5
Dutch. 195, 204. Contra, Freeman

_

V. Howe, 24 How. 450; Munson v.

Hairoun, 34 111. 422.
j

Bruer v. Douglass, Pen. 464.
!

Approved, Hutchinson '•. Targee, 2 Gr. \

386, 388.
I

Brumagim'r. Chew, 4 C. H Gr. 1.30.

Affirmed, Chew v., Brumagim. C. E.
Gr. 520. Reversed, Chew v. Bruma-
gim, 13 Wall. 497. Distinguished,
Mulock v. Mulock, 1 Stew. 15, 19.

Brundage v. Goodfellov/. 4 Hal. Ch. 513.
Approved, Morris v. Tavlor, 8 C. E. Gr. •

131, 134.
[

Brundred v. IVIuzzy, 1 Dutcli. 26S.

Affirmed, Muzzy r. Brundred, Ibid. 074.
Buchanan v. Rowland, 2 South. 721.

Approved, Bird v. Inslee, 8 C. E. Gr.
363, 364. Explained, Gulick v. Loder,*
1 Gr. 68, 73.

Buckallew v. Ackerman, 3 Hal. 40.

Criticised, State v. Shoemaker. Spen.
153, 100. Distinr/uished, State v. Plun-
kett, 3 Harr. 5, 7. See Howe r. Plain-
Held, 8 \r. 145.

Buckley v. Corse, Sa.x. 504.

Explained, Coddington v. Mott, 1 Mo
Cart. 430, 432.

Buller V. Society, etc., 1 Beas. 264.

Reversed, Society, <fcc. v. Buller, Ibid.

498.

Bullock V. Woodward, 10 C. E. Gr. 279.
Reversed. Woodward v. Bullock, 12 C.

E. Gr. 507.

Bullock V. Zillev. Sax. 489.

See S. C, 1 Hal. Ch. 77.

Burnet v. Brvan, 1 Hal. 377.

Doubted^ Dq Kav v. Darrah, 2 Gr. 288,
297. See 15 Am. Law Reg. 732.

Burnham v. Dalling, 1 C. E. Gr.l44.
See S. C, 1 C. E. Gr 310, 3 C. E. Gr. 132.

Burnhans v Van Houten, MS.
Approved, Moore v. Rake, 2 Dutch.

574, 587.

Burr V. Durvee, 2 Fish. Pat. Cases. 275.

Affirmed, Burr v. Duryee, 1 Wall. 531.

Burtis V. Hopkins, MS.
See Vanmeter v. Sickler, 1 Stock. 483,

485; Frey v. Demarest, 1 C. E. Gr.
236, 239.

Butler V. Rogers, 1 Stock. 487.

Explained, Ross v. Butler, 4 C. E. Gr.
294, 305.

Butts V. Voorhees, 1 Gr. 13.

Criticised, Cruiser v. State, 3 Harr. 200,
207.

Byard v. Holmes, 4 Vr. 119.

See S. C, 5 Vr. 296.

C.

Cadwalader v. Howell, 3 Harr. 138.

Approved, State, Sharp v. Casper, 7 Vr.
367, 368. See State v. Camden, 10
Vr. 57, 59.

Cairo and F. R. R. Co. v. Titus, 12 C. E. Gr.
102.

Reversed, Cairo and F. R. R. Co. v.

Titus, 1 Stew. 269. S. C, 8 Vr. 98,
11 C. E. Gr. 94.

Calame v. Calame. 9 C. E. Gr. 440.

Affirmed, Calame v. Calame, 10 C. E.
Gr. 548.

Caldwell v. West, 1 Zab. 411.

Affirmed, West v. Caldwell, 3 Zab. 736.
Camden v. Allen, 2 Dutch. 398.

Approved, Johnston v. Louisville, 11
Bush 527, 537 ; Perrv v. Washlnirn,
20Cal..31S. 350.

Camden v. Mulford, 2 Dutch. 49.

Explained, State v. Jersev Citv, 5 Dutch

.

170, 179.



XVI CASES CKITICISED.

Camden and A. R. R. Co. v. Briggs.—Clark v. Condit.

Camdcii and A. R. R. Co. v. Bri^^ga, 1 Zab.

400.

Affinnrd, Camilcn and A. R. R. Co. v.

Briggs, 2 Zal). G23.

Camden and A. R. R. Co. v. Hillcga.s, 3

liarr. 13.

DUtiiiguislu'd, State v. Flavel. 4 Zab.

370; State. Camden and B. R. R. Co.

V. Cook, 3 Vr. 338, 340, 4 Vr. 474.

Camden and A. R. R. Co. v. Stewart, 4 C.

E. Gr. 343.

Ap)>r()vvd, Woodward v. Bnlloc-k, 12 C.

K. Gr. 507, 50S. Affirmed, Camden
and A. R. R. Co. v. Stewart. C. E.

Gr. 4S4. S. C, 3 C. E. Gr. 489, 4 C.

E. Gr. f.9, 4 Vr. 115.

Camden Turnpike Co. v. Fowler, 4 Zab.
205.

See Nicholson v. William.stown Co., 4
Dutch. 142.

Cammann c. Traphagan, Sax. 28.

See S. C, Sa.x. 230.

Camp V. Allen, 7 Hal. 1.

Approved, ^IcEachron v. New Provi-

dence. G Vr. 528, 531.

Campbell i'. Gardner, 3 Stock. 423.

Approved, Aldrich v. Wilcox, 10 R. I.

405, 413. Explained, Nat. Bank of

Metropolis v. Sprague, 6 C. E. Gr.

458, 4(il.

Campbell v. Zabriskie, 4 Hal. Ch. 356.

Affirmed. Campbell v. Zabriskie, Ibid.

738. Dhtinriui>ihed,W.;\\\ye\i i'. Acker-
man, 5 C. E. Gr. 141, 143.

Campion v. Kille, 1 McCart. 220.

Approved, Atwater v. Walker, 1 C. E.
Gr. 42, 43. Affirmed, Campion r.

Kille, 2 McCart. 476, 500.

Canbv V. Ridgwav, MS , Oct. 1826.

Affirm d, M^iv 1820. See McCall v.

Yard. 1 Stock. 358, 360.

Carhart v. 31 i Her, 2 South. 573. 575.

Overruled, Sheppai'd v. Slites, 2 Hal.

90; Alien v. Pancoast, Spen. 68. 72."

See Smock v. Throckmorton, 3 Hal.
21G, 218.

Carlisle v. Cooper. 4 C. E. Gr. 25G.

Approved, Denton v. Leddell. 8 C. E.
Gr. 64, 71. Affiinned. Carlisle v.

Cooper. 6 C. E. Gr. 576. S. C, 2 C.

E. Gr. 525, 3 C. E. Gr. 231

.

Carman v. Dunham, 6 Hal. 180.

Explain/ d, Inslee v. Prall, 3 Zab. 457,

4G2, 1 Dutch. 665.

Carpenter v. Carpenter, 10 C. E. Gr. 194.

Reversed. Carpenter v. Carpenter, 12 C
E. Gr. 502.

Carpenter v. Easton and A. R. R. Co., 9 C.

E. Gr. 249.

Sep S. C, 9 C. E. Gr. 408, 11 C. E. Gr.

168, 1 Stew. 390.

Carr v. Passaic Land Cf)., 4 C. E. Gr. 424.

See S. C, 7 C. E. Gr. 85.

Carr v. Weld, 3 C. E. Gr. 41.

See S. C, 4 C. E. Gr. 319.

Carris v. Carris, 9 C. E. Gr. 51G.

See 8 Am. Law Rev., 776.

' Carson v. Coleman, 3 Stock. 106.

See S. C, 3 Stock. 525.

Carter v. Denman, 3 Zab. 260.

Criticiaed, 1 Smith's Lead. Cases, *178.

Carter v. Wright, 3 Dutch. 76.

Reversed, see State v. Laverack, 5 Vr.

201, 208.

j

Case, ex parte, Spen. G53.

I

Distinquinhed, Bowne v. Titus, 1 Vr,
340,' 345.

I Casher v, Peterson, 1 South. 317.

I

Approved, Williamson v. Johnston, 7

]

Hal. 86, 88; Sterling v. Van Cleve, 7

I

Hal. 285. 291. See ibid. 295.

I Castner v. Sliker, 4 Vr. 95.

I Affirmed, Castner i-. Sliker, 4 Vr. 507.

Cassidy v. Bigelow, 10 C. E. Gr. 112.

Reversed, Bigelow v. Cas.sedv, 11 C. E.
Gr. 557. S. C, 12 C. E. Gr. 505.

Cattel V. Warwick, 1 Plal. 190.

Doubted, Sloan v. Sommers, 2 Gr. 509,
515. See Speer v. Whitfield, 2 Stock.
107.

Central R. R Co. v. Hetfield. 5 Dutch. 206.

Reversed, Hetfieid v. Central R R. Co.,

Il)id. 571.

Central R R. Co. v. Moore. 4 Zab. 824, 837.

Explained, Voorhees v. WoodhuU, 4
Vr. 482. 485. See Sweet v. Lee, 3
Mann, and Gr. 452.

Chaddock v. Vanncss, 6 Vr. 517.

See Rothschild v. Grix, 31 Mich. 150.

Chambers i-. Hunt. 3 Harr. 339.

Explained, Emmett v. Briggs, 1 Zab.
53,56. SeeS.C. 1 Zab. 620, 2 Zab.552.

Chambers v. Sunderland, 3IS. Jan. 1823.

See Sayre r. Savre, 1 C. E. Gr.505, 508.

Chance v. Teeple, 3 Gr. Ch. 174_.

Qualified. Bent v. Smith, / C. H Gr.

560, 566.

Chapman v. Holmes, 5 Hal. 20, 23.

Criticised, Rawle on Cov. (4th ed.), 210,

note.

: Chapman v. Hunt, 1 McCart. 149.

I

Distinguished, Fairchild v. Hunt, Ibid.

367, 373. S. C, 2 Beas. 370, 3 C. E.

I

Gr. 414.

j

Chegary v. Scofield, MS., July 1845.
' Explained, Doughtv v. Somerville and

E. R. R. Co., 3. Hal. Ch. 629, 635.

Chetwood v. Brittain, MS., May 1843.

Explained. Doughty v. Somerville and
E. R. R. Co., 3 Hal. Ch. 629, 635.

Chetwood v. Brittan. 3 Gr. Ch. 334.

Affirmed, Cbetwood v. Brittan, 1 Hal.

I

Ch. 628. S. C, 1 Gr. Ch. 438.

;
Chetwood ads. State Bank, 2 Hal. 32.

Criticised, Van Vorst v. Morris Canal

!

Co., Spen. 167. 168.

Chumar v. Wood, 1 Hal. 155.

Doubted, Hall v. Snowhill, 2 Gr. 8, 20 ;

Runyon v. Groshon, 1 Beas. 86. 89,

90; i\Iiller ads. Pancoast, 5 Dutch.
250, 253, 254. See Sterling v. Van
Cleve, 7 Hal. 285.

!

Clark V. Condit, 3 C. E. Gr. 358.

See S. C, G C. E. Gr, 322.



CASES CiUTlClSEI>.

Chirk V. Haines.—Corvell v. Croxall.

Clark V. Haiiios. C, (ir. Ch. loC).

Ai>i>rorr(l, Hillvrr c. Schciu-k, 2 Mc-
C:\rt. 3'.»S, 4()li.

Clark V. J^oail, "J Soutli. 4SC>.

Dhl'nxiHitiUi-d, Ncigliboiir r. Ti-iiiiiiier,

1 Harr. aS, ;")<».

Clark V. Kic-lianis. 8 C E. Gr. 827.

Afiinnrd. Clark /•. Kichanls, 4 C. E. (Jr.

*r)74, f) C. E. (Jr. o(Jl.

Clarke v. McCeilian, lU C. E. Gr. 423.

A]>pmved. Bessoii v. P^velaiul. 11 C. E.

Gr. 4t)S, 478.

Clinton Station Co. v. Ilnninicll, 10 C. E.

Gr. 4")

Affirmed, Hninmell c. Clinton Station

"Co., 12 C. E. Gr. 4U7.

Oliver c. Applegate, 2 Sontli. 47'-'.

Contra. Dean v. Thatcher, 3 Vr. 470.

Close V. Close, 9 C. E. Gr. 838.

Reversed, Clo.-^e v. Close, 10 C. E. Gr.

o2(i.

Close )'. Chjse. 10 C. E. Gr. 434.

Affirmed, Close v. Close, 12 C. E. Gr.

'o04.

Close V. Close, 12 C. E. Gr. 434.

Affirmed, Close v. Close, 1 Stew. 472.

Clutch I'. Clutch, Sax. 474.

Crilicised, De Cami) v. De Camp, 1 Gr.

Ch. 294. 29G.

Clviner v. James. MS., Oct. 1824.

Criticised, Wikoft' r. Davis, 3 Gr. Cli.

2.'4, 226. See Hai^^ht v. Bergh, 3 Gr.

183, 185.

Cobb V. Davenport, 3 C. E. Gr. 3G9.

Approved, Alt'v-Gen. v. Del. and B. B.

R. R. Co., 12 C. E. Gr. G31, 039. S. C,
4 Vr. 223.

Coddington i'. Beelie, 5 Dutcli. o5i>.

Affirmed, Coddington /. Drv Dock Co.,

2 Vr. 477.

Coe V. New Jersey M. Co., 12 C. E. Gr. 110.

Reversed, Receivers «tc. v. Wortendyke,
12 C. E. Gr. 658.

Coe V. New Jersey M. R. Co.. 1 Stew. 100.

Affirmed, Sussex R. R. Co. v. Coe, 1

Stew. —

.

Coil V. Wallace. 4 Zab. 291.

See Sheahau v. Barrv, 27 Mich. 217.

S. C, 4Zab. 600.

Cole V. Wooden, 3 Harr. 15, 20, note. See

Thompson v. Bowne, 10 Vr. 2.

Colgan ('. McKeon, 4 Zab. 566.

Approved, Crane v. Reeder, 21 Mich.
24, 70.

Colt's Case, MS.
DistiiH/uished. McKnight v. Walsh, 8

C. E. Gr. 136, 144.

Columbia Bridge Co. v. Geisse, 6 Vr. 268.

Affirmed, C()iuml)ia Bridge Co. v.

Gei.sse, Il>id. 558. E.rpl<iined, State,

M. and E. R. R. Co. v. Hudson Tun-
nel Co., 9 Vr. 548; 556.

Columbia Bridge Co. v. Geisse, G Vr. 474.

Affirme'l, Columbia Bridge Co. v.

Geisse, 7 Vr. 537.

Columbia Bridge Co. v. Geisse. 9 Vr. 39.

Affirmed, Columbia Bridge Co. v.

Geisse, Ibid. 580.

Combs r. Jolly, 2 Gr. Ch. 625.

Contra, Mundy v. Mundy, 2 McCart.
29t).

Combs i>. Little, 3 Gr. Ch. 810.

Distiiujidxlied, Merritt v. Blown, 6 C. E.

Gr 41)1. 404 .SVv^ Day v. Hammond,
57 N. Y. 479, 483.

Commercial Bank v. Heckless, 1 Hal. Ch.

430.

Approved.CooV v. Brown. 34 N. H.400,
473. Reversed, Commercial Bank v.

Reckless, 1 Hal. Ch. 650.

Conipton V. Mitton, 7 Hal. 70.

Contra, ISInndv v. Mundv, 2 McCart.
290. See Den. Mickle 'v. Mallack, 2

Harr. 86, 90.

Condit V. Blackwell, 4 C E. Gr. 193.

Reversed, Condit v. Blackwell, 7 C. E.

Gr. 481.

Conover v. Van Mater, 3 C E. Gr. 481.

E.rplained, Kane v. Hibernia Ins. Co.,

10 Vr. —

.

Conover v. Waddell, 5 C. E Gr. 266.

Affirmed, Conover v. Waddell, 7 C. E,

"Gr. 492.

Cook V. Freeholders of Middlesex, 2 Dutch.
326.

Affirmed, Cook v. Freeholders, &c., 3

'Dutch. 637.

Cook V. Wood, 1 Harr. 254.

Disilv<juished, Cumberland Bank v.

Hann,4Harr. 106, 172.

Cool V. Hicgins, 8 C. E. Gr. .308.

See S. C.. 10 C. E. Gr. 117.

Coombs ads. Janvier. 2 Vr. 240.

Approved, Van Horn v. Hann, 10 Vr.

207, 212.

Coon V. Molfit, Pen. 583, 595.

Doubted, Tellers v. Muir, Pen. 749,750.

Cooper V. Cooper, MS.
Approved, Harwood v. Smethurst, 2

Vr. 502, 505.

Cooper V. Cooper, 1 Stock. 566.

See S. C. Ibid. 655.

Corfield v. Coryell, 4 Wash. C. C. 371.

Approved, Bennett v. Boggs, Bald. C.

C. 60, 72.

1
Corlis V. Little, 1 Gr. 229.

See S. C. 2 Gr 373.

Cornish v. Bryan, 2 Stock. 146.

Distiuf/iiished, Andrews v. Torrey, 1

McCart. 355. 358.

I
Corrigan v. Trenton Falls Co., 1 Hal. Ch.

282.

j

See S. C, Ibid. 489.

Cortelyou v. Hathaway. 3 Stock. 39.

Distine/uished, Frisbie v. Bateman, 9 0.

i

E. Gr. 28, 29.

r Cortelyou v. Ten Eyck, 2 Zab. 45.
I Contra, Van Wagoner v. Coe, 1 Dutch.
' 197,202. yl^'oyc/, Scliuyler i;. Mills,

4 Dutch. 137.

Coryell v. Croxall. 2 South. 764.

Distincjuislied, Yonngs v. Little. 3 Gr. 1.

4, 13. Criticised, Sanderson v. Crane,

2 Gr. 506, 507.



CASES CRITICISED.

Corwine v. Corwine.—Davis v. Hendrickson.

Oorwine v. Convino, 8 C. E. Gr. 308.

Affirmed, Ciirwine v. Corwine, 9 C. E.

Qr. r)7;>.

Ooster )'. Monroe Co , 1 Gv. Ch. 4(J7.

Qualified, lloppevr. Lntkins, 3 Wr. CI).

14'», 156. S. C, .3 Gr. Ch. 438.

Co.st(M- r. New Jersey R. R. Co., 3 Zab. 227.

Ajfirtned, Co.stor r. New Jersey E. R.
Co., 4 Zab. 73t). Di.stingai.shed, Reacl-

i-uton r. Dillev. 4 Zab. 209, 215
Coster r. Tide Water Co.. 3 C. E. Gr. 54.

^7;/)roiwi, Slate, Britton v. Blnkc, 6 Vr.

208, 211; State, Aspens r. Newark, 8

Vr. 415, 421. Afpnned, Tide Water
Co. V. Coster, 3 C. E Gr. 518. Distin-

ffuinhed, State, Doyle v. Newark, 5
Vr. 230, 242. See Stale, Si<r]er v.

Fuller, 5 Vr. 227,229.
Ootheal v. Biydenbur^h. 1 Hal. Ch. 17.

J^rHied, Blydeni»urgh i\ Cotlieal.Ibid.

631. See Kavanaugh r. Dav, 10 K.
I. 393, 400.

Coveniioven r. State, Coxe 2.58.

See S. C, i Hal. 3i)C).

Cowart V. Peirine 3 C. E. Gr. 454.

Approved, Quick v. Corlies. 10 Vr. 11,

12. E.cplained, Cowart r. Penine, 6
C. E. Gr. 101.

Cox V. Dnnbnm, 4 Hal. Ch. 594.

Rerersed, Dunham v. Cox, 2 Stock. 437.

Cox r. Marlatt, 7 Vr.389.
See 9 Am. Law Rev. 785.

Coxe's Case, Coxe 205.

Affirmed, Ibid.

•Coxe ('. Every, MS.. Aug. 1734.

Cited, Den. Lee v. Evaul, Coxe 283, 284,
in arq.

Coxe /'. Higbee, 6 Hal. 395.

Accord. Fisher v. Rutherford, Bald. C.

C. 188.

Oozens v. Dickinson, Pen. 507.

DiHtinguifihed, Stevens v. Enders. 1 Gr.

271, 278.

Craft V. Snook, 2 Beas. 121, 122.

Approved, Gulick r. Gulick, 12 C. E.
Gr. 498. 500.

€raig v. Manning, 4 Hal. Ch. 806, 808.

Jierersed, Ibid. <S12.,

Craig r. Smith, 8 Vr. 54<)

Approved, Reeve v. Elmendorf, 9 Vr.
125. 126; Wightman n. Brenner, 11

C. E. Gr. 489,'491.

Cramer v. Reford, 2 C. K. Ch'. .380.

Criticised. Peterson v. Mulford, 7 Vr.
481,489.

Crane c. Ailing. 3 Gr. 423.

Approved, Line v. Nelson, 9 Vr. 358,
359.

Crane v. Binglinm, 3 Stock. 29.

Approved, (^uinby v. Manliattan Co., 9
C. E. Gr. 260; Blancke v. Rogers, 11

C. E. Gr. hi\Z, 566.

Crane v. Freese, 1 H.irr. 305.

Approved, Davis v. Mabany, 9 Vr. 104,

107, 109.

Craven v. Shaird, 2 Hal. 345.

Overruled, Inslee v. Prall, 3 Zab. 457,

461.

Crawford v. The William Penn, 3 Wash, C.

C. 484.

Approved, The Clement, 2 Curt. C. C.

363, 367.

Crawford r. Woodrufi', Pen. 276.

Accord, State r. .Price. 6 Hal. 203, 218.

Covtra, Warren r. Fisher. Pen. 240;
Horner r. Paiker, Pen. 648.

Crockett ('. Vandervecr, Pen. 856, 857.

Explained. Reeves v. Butcher. 2 Vr.
224, 226. See Viin Riper r. Van
Riper, 1 South. 156, 158.

Crombie v. Engle. 4 Harr. 82.

Reverned, Engle v. C-romljie, 1 Znb. 614.

S. C, 1 Znb. 561.

Crowelli'. Currier, 12 C. E. Gr. 152.

Affirmed. Crowell v. Hospital, ttc., Ibid.
"650. Sec Nat. Bank v. Segur, 10 Vr.
173.

Cuff ('. Newark and N. Y. R. R. Co., t; Vr.
17.

Approval, Robinson v. Webb, 11 Bush
464, 472, 480. Affirmed, Culf v. New-
ark and N. Y. R. R. Co., Ibid. 574.

Cuml)erland Bank v. Hann, 4 Harr. 166.

Overruled, Receivers v. Paterson Co.. 3

Zab. 283, 300
; Caldwell /• Filield, 4

Zab. 150, 156.

Cunrmins v. Blair. 3 Harr. 151.

Oven-uled, Duffin v. Wolf, 1 Zab. 475,

479.

Curtis r. Hall, 1 South. 361.

SeeS.C, Ibid. 148.

Curtis ads. Hollingshead, 2 Gr. 402.

Approved, Brown v. Bissett 1 Zab. 46,

50; Linford v. Linford, 4 Dutch. 113,

116; Thayer v. Treat. 10 Vr. 150.

15o. Questioned, Haight v. Bergh, 3
Gr. 183, 185.

Cutler V. Tuttle, 4C. E. Gr. 549, 556.

Approved, Voorhees v. Melick, 10 C. E.
(ir. 523, 525. S. C, 11 C. E. Gr. 144,

1 Stew. 449.

Cutter ads. Sta,te, 7 Vr. 125.

Distinguished , State v. HaLsted, Id Vr.
402, 412.

D.

Dale Manf. Co. /• Grant, 5 Vr 138.

See S. C. Ibid. 142.

Dallas r. Jeflers, MS.
ylpproved, Woodhull v. Neatie, 1 Gr.

Ch. 409, 410, note.

Danburv v. Robinson, 1 McCart. 213.

Sees. C, Il)id. 324.

Daniels v. Hatch, 1 Zab. 391.

Accord, Watts r. French e, 4 C. E. Gr.
407. See Line v. Nelson, 9 Vr. 358,
360.

Dare r. Allen, 1 Gr. Ch. 288.

See S. C, Ibid. 415.

Davenport v. Cole 2 Hal. Ch. 522
Affirmed, Cole v Davenport, Ibid. i)27.

Davis v. Hendrickson, 3 Gr. 481.
Criticised Stagg v. Austin. 3 Harr. 82,

85. Overruled, Van Waggoner v.

Coe, 1 Dutch. 197. 199.



CASES CRITICISED.

Day V. Hall.—Den. Green v. Steelnian.

|);.y r. Hall, 7 Hal. 203.

Approved, Dennis r. Leonard, 118 Mass.
502. 507. See Warren v. Slade, 23
Miili. 1; Thorne {'. Mosher, 5 C. E.

Gr. 257.

Day V. Pomptoii. MS., Feb. 1814.
' Apprond, Youngs c. Harilistoii, 2 (Jr.

517, 518.

Decamp r. Crane, 4 C. E. Gr. 1()6.

Reversed, Crane r. Decanij), 6 C. E. Gr.

414. S. C, 7 C. E. Gr. (514.

De Courcev v. Little, 4 C. E. Gr. 115.

Affinneil, De Coureev r. Collins. (5 C. E.

Gr. 357. S. C, 4 C. E. Gr. 574.

|)oeg:in V. Morrow, 2 Vr. 136.

Distinrmitihed, Eckert v. Renter, 4 Vr.

'M\, 270.

Degroot v. Wright, 3 Hal. Ch. 51(>.

'^ee S C , 1 Stock. ~M.

De Kay v. Darrab, 2 Gr. 188.

Approved, Cowart v. Perrine, 6 C. E. Gr.

101, 102.

Delancv r. Lawrence, G Hal. 2j.

See'?>. C. Ibid. 100.

Delany v. Noble. 2 Gr. Ch. 559.

Erphihud, Hillyer v. Schenck. 2 IMc-

Cart. 39S, 402. Overruled, Clark v.

Haines. 3 Gr. Ch. 130, 139. S. C. 2

Gr. Ch. 441.

Del. ami A. R R. Co. v. Trick, 3 Zab. 321.

See Peninsular R. R. Co., 28 Mich. 130,

152.

Del. and R. C. Co. v. Lee. 2 Zab. 243.

Approved. Eiiton v. B. C. and M. R. R.
Co., 51 X. H. 504, 507.

Del. and R. C. Co. r. Rar. and D. B. R. R.
Co., 1 C. E. Gr. 321.

Approved, Black v. Del. and R. C. Co.,

7 C. E. Gr. 130, 417. Affirmed, Rar.
and D. B. R. R. Co. v. Del. and R. C.

Co , 3 C. E. Gr. 546. Explained,
Penn. R. R Co. v. Nat. R. R. Co.,

S C. E. Gr. 441, 447. S. C, 1 McCart.
445, 2 McCart. 13.

Del. Lack, and W. R. R. Co. '. Ditton. 7

Vr. 3fJl.

Approved, Jersev Citv r. H(jrton, 9 Vr.
88. 92.

Demarest »•. Den. Hopper, 2 Zab. 599.

See Morehouse v. Cotheal, 2 Zab. 430,

437.

Demarest r. Terhune, 3 C. E. Gr. 45.

Reversed, Demurest v. Terhune, Ibid.

532.

Den. V. Bolton, 7 Hal. 200.

Approved. Johnston v. Jones, 8 C. E.

Gr. 216', 227.

Den. V. DeHart. 1 Hal. 450.

Approved, "Mullbrd v. Peterson, 6 Vr.
127, 135.

Den. V. Ferin, 1 Hal. 431.

Overrnkd, Den. Shejipard v. , 2
Hal. 161, 162. See Den. Riker v.

Ball, Pen. 974.

Den. V. Fen.. 5 Hal. 237.

Distinguished, Kloepping ads. .'^tell-

niacher, 7 Vr. 176, ISO.

Don. r. Morris Canal Co., 4 Zab. 587.
Distinijuislii'd, Hetheld v. Central R. R.

Co. 5 Dutch. 571, 575.

Den. V. Johnson, 1 Gr. 156.

Accord, 6 Am. L:iw Rev. 161. Contra,

17 Am. Law Rog. 319.

Den. V. Roliinson. 2 .*<outh. 689.

Approvcil, Den. Johnson v. Morris, 2
Hal. 6, 12

Den. V. Tuers.
Approved. Ludlain v. Broderick, 3 Gr.

269, 272
Den. r. Vancleve. 2 South. 589.

Doubted, Stevens r. Vancleve, 4 Wash.
C. C. 262. See Snyre r. Sayre, 2 Gr.

487, 495; Bovlaii (tds. Meeker, 4
Dutch. 274, 291, 293; People v. Ber-
nel. 10 Cal. 6C), 67.

Den. V. Vanness. 5 Hal. 102.

Criticised, Demarest v. Hopper, 2 Zab.
599. 621.

Don. V. Wood. 5 Hal. 62.

Criticised. .Stokes »'.Garr, 2 Harr. 451,452.

Den. V. Winans. 2 Gr. 1.

Distinguished. Demarest v. Hopper, 2
Zab. 599, 621. ,

Den. V. Wright, Pet. C. C. 61.

Approved, Den. v. Despreaux, 7 Hal.
182, 183, 186. Doubted, Smith v.

Jackson. 1 Paine 486. 492.

Den. Am. Society v. Pilling, 4 Zab. 653, 661.

Approved, Morgan r. Rose, 7 C. E. Gr.

583, 588.

Den. Anderson r. Exton, 1 South. 177.

Approved. Bruce v. Gale, 2 Beas. 211.

Den. Bickliam v. Pissant. Coxe 220.

Approved, Den Gardner v. Sharp, 4
Wash. C. C. 609, 617.

Den. Blackwell v. Blackwell, 3 Gr. 386.

Affirmed, May 1840.

Den. Buckover v. Post. 1 Dutch. 285.

Ecplained. Field v. Mills, 4 Vr. 257, 259.

Den. Claik v. Richards. 3 Gr. 347.

Criticised. Den. Howell '. Howell, Spen.
411. 414. Sec Den. Roberts v. Moore,
3 Wall. Jr. 292, 296. E.cj,lained,

Pinckney, v. Burrage. 2 Vr. 21, 26.

Den. Conover v. Tindall, Spen, 214, 513.

Affirmed. Tindall v. Den. Conover, 1

Zab. 651.

Den. Dimon v. Dimon. 5 Hal. 156.

Distinguished, Kinna v. Smith 2 Gr.

Ch 14. 17.

Den. Doremns v. Zabriskie. 3 Gr. 404.

Affirmed, Nov. 1840.

Den. Elle v. Young. 3 Zab. 478.

Reversed, Den. Elle v. Young, 4 Zab.

775. Doubted, Central R. R. Co. v.

Moore, 4 Zab. 824, 837.

Den. Elv v. Jones, Coxe 46.

See S. C, Coxe 131.

Den. Gaston v. Mason, Coxe 10.

Reversed, Ibid. 11. note.

Den. Green v. Steel man, 5 Hal. 193.

Approved. Disborough r. Outcalt, Sax.

298, 305.



XX CASES CllITIClSKD.

D.ii. lliullcy V. Geigor.—Den. Somers v. Pierson.

liiii, Ha.ilov r. tu-iu'or. 4 Hal. 225.

A)>proir,i. ThiiytM- r. Tonvy. S Vr. 330,

o40. Dlsliufnn'shnl, Eiiiilo r. lilair,

() Hal :W.t. ;Ult. .s>y riiiiknov r. Hur-

ra.uo, 2 Vr. -Jl.

IVn. Halsoy r. IVulil. 1 Hal. 'M\7.

Approitd. Den. Siiialhvodil r. Dildor-

l>ark. 1 Hair. 4".i7, ."HHi.

I)t«n. Haiuo r. McKnitrlit, r> Hal oS").

AV/)/<f //)'</, KiinyoM r. Newark Cd., 4
Zal). 4(>7.47."); Strykcr r. Vaiulerbilt,

1 Dntcli. 482, oOO. 'Sie Ante. TowEUS,
Il(r).

IVn. H.irin<; r. Van Houtcn. 2 Zab. 02.

Api>rori'tl. Jaekson r. Pcrrine, (i Vr.

137. 143. 14S.

Den. Harker r. (uistin, 7 Hal. 42.

DixtiiHfiii'ihrd. v>teamlioat Co. v. Bald-
win'. 2Gr. 440. 442.

Hen. Hart iv Stoekton. 7 Hal. 322.

Ajfiruud. May 1S.>J.

Hon. Heiulriekson v. Hondrickson, 3 Gr.
102.

Qnnlijird. Priee a<ls. Ward. 1 Dutch.
22."). 220. K4;pkiiur(l. MeKelway ads.

Jones, 2 Harr. 34o, 34(i.

Den. Hetlield v. .Jacques. 5 Hal. 250.

Ixrivrsrd. in part, May 1S31.

Den. Hinchnian c. Clark, Co.xc 446.
Orrmtlrd, Den. Hinchnian r. Clark,

Il)id. 340, 3-30.

Den. Hincliinan r. Clark. Coxe 340.
DisliufjuiJird, Den. Young v. Robinson,

2 South. GSit, 715.
Den. Holeoinb r. Lake, 4 Zab. CS6.

Ajfintwd, Holconil) r. Lake, 1 Dutch.
(JO-l.

Den. Hopper r. Deniarcst, 1 Zab. 525.
Kfvtnfiif, Deniarest r. Don. Hopper. 2

Zab. 500. Exphiiufd. Wilson v. King,
SC. E Gr. 150, 155. See Akei-s r.

Akei-s, 8 C. E. Gr. 26. 30; Zabriskie
r Wood, 8 C. E. Gr. 541, 543.

Den. Inskeep v. Lecony. Coxe 30.
Approved, Simmons r. Vandegrift, Sax.

55, 01.

Den. Johnson r. Morris, 2 Hal. 6.

Approved, Den. Gardner v. Sharii. 4
Wash. C. C. 600. 617.

Den. Layton r. Shupe, 1 Gr. GCk
Orrrruled, Den. Lavton c. Shupe, 2 Gr.

407.

Den. Le Fiere v. Slieppard, MS., U. S. C. C.
for N. J., Ajuil hSi.s.

yI/;/»>or«</, Stokes r. Middleton,4 Dutch.
32. 38.

Den. Lloyd v. Uri.son. Pen. 212.
Corncieil, Den. Piei-son jv De Hart,
Pen. 481. 484, note. Overruled, Ar-
nold V. Den. Piitt^nix, 2 South. 862.
Sre Den. Banta r. Deniarest, 4 Zab.
431. 4.34; Fidler v. Hig-ins. 6 C. E.
Gr. 138, 153: Rvan r. Andrews, 21
.Mi eh. 220.

Den. Maekay r. Maekay. Pen. 410.
Contra, Cox r. Baird, 6 Hal. 105.

I Den. McEnwon v. Drake. 2 Gr. 523.

Overruled Den. v. Wcstbrook, 3 Gr.
371 ;

Van Valkenborgh v. Den. Rah-
w.iy Bank. 3 Zab. 583, 588. Diatin-

(jui^hrd, Tliaekaray v. Den. Cheese-
man, 3 Harr. 1.2; Den. Crowther v.

Llovd, 2 Vr. 305. 300.

Den. Mc(;innis r. MePeake. Pen. 201.

A)>proved. Zabriskie v. Wood, 8 C. E.
(ir. 541. .")52.

Den. Me^Iurtrie v. McJIurtrio, 3 Gr. 270.

I

Affirmed, Mav 1840.

Den. Martin v. Canon, 2 Dutch. 228.

I'ever.vd, Carron r. Den. !^Llrtin, 2
Dutch. 5'.t4.

Den. ^lerritt v. Johnson, 2 South. 454.

Criticised, Sloan v. Maxwell, 2 Gr. Ch.
563, 568.

Den. Mieheau v. Crawford, 3 Hal. 00.

Jlerer.-ied, Jan. 1820.

Den. Newconib v. Downman, 1 Gr. 135.

Disfinfjuished, Nichols v. Disner, 2 Vr.
461.' 465.

Den. Osborne v. Tunis, 1 Dutch. 650.

Erptainid, Wade v. Miller, :i Vr. 206,
304.

Den. Perrv v. Thompson, 1 Harr. 72, 74.

See Lawrence v. Finch, 2C. E. Gr. 234,
238.

Den. Philhower r. Todd, 4 Zab. 706.

See S. C, 3 Stock. 54, 312.

Den. Pluenix v. Arnold.
Eever.'se<l, Arnold r. Den. Pluenix, 2
South. 862.

Den. Pierson r. DeHart, Pen. 481.

Overnded, Arnold r. Den. Pluenix, 2
South. 865. See Fidler v. Higgins,
6 C. E. Gr. 138. 153.

Den. Popino r. Me.VUister, 2 Hal. 46.

See S. C, 4 Wash. C C. 303.

Den. Rake v. Lawshee, 4 Zab. 613.

Corrected, Moore v. Rake, 2 Dutch. 574,^

581.

Den. Read r. Richman, 1 Gr. 44.

Aflinfied.Jnue 18.33.

Den. Hutherfonl r. Folger, Spen. 200.

Affirmed. Den. Rutherford v. Fen., 1
Zab. 700. Didinttiiished, Eames t'.

Stiles, 2 Vr. 400, 403.

Den. Secquil r. Moore. Coxe 386.
Ajlirmed, Ibid.. 387, note. Ciitidsed,.

Den. V. Allaire. Spen. 6. 15. 21.

Den. Sharp v. Hamilton, 7 Hal. 100.

Cridcisrd. Osborne v. Tunis. 1 Dutch.
633. 650. See Marsh v. Mitchell, 11

C. E. CJr. 407, 400.
Den. Sliarp v Humphrevs, 1 ILirr. 25.

Affirm) d. Feb. 1838.' K.rplained, Den.
Arrowsmith v. Tavlor. 1 ILirr. 532,
5.34.

Den. Smith v. Hance. (') Hal. 244.

Affirmed, May. 1833.
Den. Smith v. Young, 7 Hal. 300.

Ditstinguislied. Scott v. Dow, 2 Gr. .3,50,

352. Douhted, Den. Todd v. Phil-
hower, 4 Zab. 706. 804.

Den. Somers v. Pierson. 1 Harr. 181.
Reversed, Nov. 1841.



CASKS CRITICiSKD. XXI

Dun. riiiile /.'. Ilcliut'S.—Dursheimcr v. Rorltnck.

iJcn. Stntp V. Holmes, Pen, lO-^O.

AjfiniiPil, Jan. 181G. .SV« Pen. KMVJ,
iiotr ; (iordun »'. Now lirun.swick

L'ank, 1 Hal. Kd), KC'..

I>en Slfvons v. iJe Hart. .M.S.. l'VI». 1800.

Apjnoveil, Don. W'illiani.son »•. Snow-
liill. 1 (;r. L';J, 31.

Den. Stewarl »•. Jolinsnn. .'J Hair. S7.

Apiniived, State i-. Wil.-son. li Vr. 77, 71);

Ware v State, Vr. ;"):{, 555. O^/i-

//v/, Cox V. Wilder, 2 Dill. 45. See
Frey v. Poylan, 8 C. E. Gr. 90.

Den. Tuiirs v. Vreelandt, 2 Hal. 352.

Apjirovnl, Vanghn v. Hankin.son, G Vr.
79, 8f).

Don. TninilMiU v. Gihhons, 2 Zah. 117.

Jjixliiirjtti.fltf'il, IJovlan «'/•<. Meeker, 4
Diitel). 274, 291'. Ser Wliiteliead v.

(iilthons, 2 Stoek. 230.

D.-ii. Tucker v. Wliite, Co.xe 94.

Crilicineil, Att'v-Gcn. r. Del. and IJ. B.

li. It Co., 12 C. E.Gr. 031.041.
Den. Vanar.sflalen v. Hull, 4 Hal. 277.

Approval, North Kiver Meadow Co. v.

Ciiri:«t Clinrcl., 3 (ir. 52, 53, 54. Dis-
tinquiiiliii], Den. Williani.son v. Snow-
hill, 1 Gi. 23. 34.

Den. Van Canipcn v. Depnc, Hal. 4'^''9.

Di^tinfjuiahed, Den. v. Dr.ike, 2 Gr. 523,
533"; Den. Crowther v. Llovd, 2 Vr.
395, 399. Srp Den. McEowen v.

Drake, 2 Gr. 523, 533.

Den Van Dyke v FouratL
Di»Hriijmii]i''(l, Den. Stewart v. Johnson,
3 Harr. 87, 105.

Den. Van Middle.sworth v. Schenck, 3
Hal. 29.

Approved. Druinmond v. Drninn)ond,
11 C. E. Gr. 234, 237.

Den. Van Wickle v. Ali.angli, Pen. 440.

Contra, Appleby v. Ohert. 1 Harr 330.

Den. We.st v. Pine, 4 Wash. C. C. 091.

Crilicisf'd, Den. Howell v. Howell, Spen.
411, 414; Den. Roberts v. Moore, 3
Wall. Jr. 292, 290; Den. Clark v.

Ptichards, 3 Gr. 347, 301, note.

Den. Wr.odhull v. Lloyd, 7 Hal. 283, note.

Approved, Den. Hicks v. Johnson, 7
Hal. 275, 277.

Den. Wooden, v. Shotwell, 3 Zab. 465.

Affirmed, Den. Wooden v. Shotwell, 4
Zab. 789.

Den. Wooley v. Brewer, Coxe 172.

Doxdded. Demarest v. Hopper, 2 Zab.

599, 022.

Den. Wri^'ht v. Wri;,'ht, 2 Hal. 175.

Approval, Hunt i). Gray, Vr. 227, 229.

ModiJipA. Den. Howell v. Mr-Knijjht,

6 Hal. 385, 392; Strvker v. Vandtr-
bilt, 1 Dutch. 482, 500.

Den. Wyekoff v. Gar Iner, Spen. 550.

Approved, Wa.shburn v. Burns, 5 Vr.

18, 20.

Dennis v. Van Vay, 4 Dutch. 158.

See S. C, 2 Vr. 38.

Denon v. Leddell, 8 C. E. Gr. 04.

Affirmed, Leddell v. Denton, 9 C. E.

Gr. 567.

Dcrrick.^on v. Smith, 3 Dut( n. i".i,.

See First Nat. Hank v. Price, 33 Md. 487,
495.

Dewee.s v. Manhattan In.s. Co., 5 Vr. 214.
.SVpS. C. 9 Vr. 3(;0.

Dey 7'. Doy, 11 C. E. Gr. 182.

Ileverned, Fo.ster i). Dev, 12 C. I'.. Gr.
599.

Dey r. Doy, 4 C. E. (Jr. 137.

Apjn-ovi'd, Corwine v. Corwine, 8 (J. E.
(;r. 30S.

Diekerson v. Robinson. 1 Hal. 195.
yiy>;»-o»v'</. Willianison v. Snook, 5 Hal.

<»5, 00, 74. .SV'c Ordinary v. Hart, 5
Hal. 05, 74. Kxpl'ilned, Hazcn v.

Durlin^', 1 Gr. Ch. 13:!, 130.

Diekerson v. St.. 11. 4 Hal. Cli. 294.
.SVr S. C. 4 Zab. 550

Dilkes V. Browninj^. 3 Gr. 471.

Critiched, Yard v. Bodine, 3 Harr. 490,
492.

Dillet V Kenible, 8 C. E. Gr. 58.

See S. (;., 10 C. E. Gr. 00.

Dinsniore v. Westcott, 10 C. E. Gr. 302.

.S'wS. C, 10 C. E. Gr. 470.

Di.sboron;?!] v. Bidlenian. Sf)en. 275.

Approved. Corlies r.Tleinin'.^. 1 Vr. 349,

351 ; Merritt ndn. Day, 9 Vr. 32, 33.

Affirmed. Disborongh v. Bidlenian,
1 Zab. 077.

Disborongh v. Outealt. Sax. 298.

Ajjprovrtt, Woodrufi'v. Johnson, 4 Hal.
Ch. 729. 730.

Dixon V. Dixon, J C. E. Gr. Ol.

See S. C. 8 C. E. Gr. 310. 9 C E. Gr. 133.

See Moores ii. Moores, 1 C. E, Gr.
275. 282.

Dodd r. Wakeman, 11 C. E. Gr. 484.

y\ffirined, Wakeman v. Do<ld, 12 C. E.

Gr. 501.

Dodge V. State, 4 Zab. 455.

Approved, Schwartz v. Commonwealth,
27 Gratt. 102-5. 1032. S. C, 4 Zab.
071.

Donnelly v. State, 2 Dutch. 403.

Approved. State v. Robin.son, Vr. 71,

74. Affirmed. Donnellv v. State, 2
Dutch. 001. Doubted, 1 "Greenl. Evid.

? 440, 7l0fe.

Donnington v. Mitchell, I Gr. Ch. 243.

See Ibid. 249, note.

Doremus v. Bush, 1 Vr. 85.

Approvd, State, Richards v. Passaic, 9

Vr. 182, 183.

Doremus v. Dutch Church. 2 Gr. Ch. 332.

Explained, Morgan v. Rose. 7 C. E. Gr.

583, 590. See Den. Am. Soc. v. Pill-

ing, 4 Zab. 053. 000; John.ston v.

Jones, 8 C. E. Gr. 210, 220. S. C,
Den.r. Bolton, 7 Hal. 206.

Doremus v. Howard, 3 Zab. 390.

See Hurir v. Camden, 9 Vr. 287, 289.

Dorsheimer r. Rorbaek, 8 C. E. Gr. 40.

Affirmed, Rorbaek r. Dorsheimer, 10
('. ¥j. Gr. 510. See Ruckman v. Deck-
er, 12 C. E. Gr. 244, 240. S. C, 9 C.

E. Gr. 33.



XXII CASES CRITICISED.

Doughten v. Gray.—Emery v. Vansickel.

l>uii.:mc,i . . (iray, 2 Stock. 323.

Qudlijiid, Mi'llor adx. Slireve, o Dutch.
2o{). Sec Cliapman v. Hunt, 2 Bcjvs.

37(». 371.

Doughty V. Doughty, 3 Hal. Ch. 227.

.Reversed, Douglity v. Doughtv, 3 Hal.

Ch. 629.

Doughtv V. Doughtv, 12 C. E. Gr. 315.

.SVr People r. Diiwell, 2.5 Mich. 247.

Doughtv V. Soniorville R. R. Co.. 1 Zal). 442.

See'a. C. 2 Zal.. 495, 3 Hal. Ch. 51, 029.

Dougia.s ('. Merceles, 8 (J. E. Gr. 331.

See S. C, 9 C. E. Gr. 25, 10 C. E. Gr. 144.

Dnw.s *•. Drew, 12 C. E. Gr. 442.

Reverxrd, Morr(nv r. Dows, 1 Stew. 459.

Drake v. Baker, 5 Vr. 358.

See Haninioiul v. Hannin, 21 Mich.
374.

Dudley v. Bergen, 8 C. E. Gr. 397.

Ajipioved, Dubois V. Schafler, S C. E.

Gr. 401, 402.

Dudley v. Dick.son, 1 McCart. 252.

Approrcd, Corlies v. Howell, 11 C. E.

Gr. 311,312.
Duftbids Ca.se, M.S.

Ajtproved, Dav v. Dav, 2 Gr. Cli. 549,

559.

Duninier (ifls. Den., Spen. 86.

Explained, Morri-s Canal Co. v. Central

R. R. Co., 1 C. E. Gr. 419, 436.

Duncan v. Duncan, MS., Dec. 1873.

Approved, Forest v. Price, 8 Yr. 177,

178.

Dunham v. Rapi)leyea. 1 Harr. 75.

Distinguixhed, Yard v. Bodine, 3 Harr.
490. 491.

Dunlap r. Kinney, April 1788.

Distinguished, Baracliff v. Griscom,
Coxe 165, note.

Dunn V. Dunn, April, 1829,

Reversed, see Fenniniore i'. Fennimore,
2 Gr. Ch. 292, 296, note; but see

Laroe >: Dou-jjla.ss, 2 Beas. 308, 310.

Dunn V. Seymour, 3 Stock. 320.

See S. C., 3 Stock. 278.

Durant v. Bacot, 2 Beas. 201.

Affinaed, Durant c. Bacot, 2 McCart.
"411.

Durant r. Banta, 3 Dutch. 624.

Approved, Ilolcomb r. ^Yvkoff, 6 Vr.
35, 36.

Durant v. Palmer, 5 Dutch. 544.

App.'oved, New Jersev E.\. Co. v. Nich-
ols. 4 Yr. 434. 43S. See Fislier !-.

Thirkell, 21 Mich. 1, 22; Irvin v.

Fowler, 5 Robert. 4S2.

Durar v. Hudson Co. Ins Co.. 4 Zab. 193.

Distin<iHi>ihed. Belleville Ins. Co. i'. Van
Winkle, 1 Beas 3.33. 340.

Dusenbury v. Newark, 10 C. E. Gr. 295.

Approved, Bogert v. Elizabeth, Ibid.

426, 427.

E.

Earl V. Burr, 7 Hal. 321.

Overruled, Kennedy v. Kennedy, 3
Harr. 51.

I Earl r. De Hart, 1 Beas. 280.

Affirmed. Ibid. 288. Distinguished,

Bowlsby V. Speer, 2 Vr. 3."'>1, .354.

I
See Ogburn v. Connor, 46 Cal. 346;

i Hovt V. Hudson, 27 Wis. 656, 660;
20 Am. Law Reg. 22.

Earle v. Earle, 1 Harr. 273.

Approved. Becker v. Boose, 61 N. Y".

317. 330. Affirmed, :May 1842. Ex-
plained, Castner r. Styer, 3 Zab. 236,

258. S. C. Spen. 347.

p]ast Windsor v. Montgomery, 4 Hal. 39.

Reversed, Jan. 1830.

Eaton V. Eaton, 8 Vr. 108.

Explained, Matthiesen & Co. v. Mc-
Mahon, 9 Vr. 536, 544.

Eckort V. Renter, 4 Vr. 266.

Appyroml, Lewis v. Perkins, 7 Yr. 1.33,

134. Explained, Yankirk v. Skill-

man, 5 Vr. 109, 110.

Edgar v. Clevenger, 1 Gr. Ch. 258.

1 See Flei-schman i'. Young. 1 Stock.
620, 622. S. C, 2 Gr. Ch. 258, 464.

Edwards v. Derrickson, 4 Dutch. 39.

Affirmed, Derrickson v. Edwards, 5
Dutch. 4(j8. Denied, Tompkins v.

Horton, 10 C. E. Gr. 284, 293. Ex-
plained. Coddington v. Dry Dock Co.,

2 Vr. 477, 488.
"

Eldridge v. Eldridge, 1 McCart. 195.

See Wade v. Miller, 3 Vr. 296.

Eldridge v. Lippincott, Coxe 397.

Ex])Iained, Tenbrook v. McColm, 5

j

Hal. 333. 335. See Morris i'. Morris,
I 1 Harr. 520, 530.
' Elizabethtown v. Westfield, 2 Hal. 439.

Overruled. Alexandria v. Kingwood, 3
Hal. 370, 371.

Ellet V. Pullen. 7 Hal. 362.

;

Explained, Tindall ads. Tindall, Spen.
146. 150.

Elliott V. Edwards, 6 Vr. 265.

Affirmed, Edwards v. Elliott, 7 Vr. 449.
"21 Wall. 532.

Ellsworth /'. Central R. R. Co., 5 Vr. 93.

Explained, St. Louis and S. R. R. Co.
V. Myrtle. 51 Ind. 566, 569.

Elmer v. Burgin. Pen. 186.

Approved, Johnston v. Darrah, 3 Hal.
282, 284; Voorhees v. Chaffers, 4
Zab. 507. 511; Den. Vandervere v.

Gaston, 4 Zab. 818, 821.

Ely V. Parkhurst, 1 Dutch. 188.
Reversed, Clapp v. Ely, 3 Dutch. .555.

See Stewart v. Walte'rs, 9 Vr. 274, 277.
S. C, 2 Stock. 178.

Ely V. Perrine, 1 Gr. Ch. 306.
Approved. Bowne v. Ritter, 11 C. E. Gr.

456, 458.

Emery v. Neighbour. 2 Hal. 144.
See Calame r. Calame, 10 C. E. Gr. .548,

j

552.

Emery v. Vansickel, 2 McCart. 144.
Reversal, Emery i'. Van Svckle, 2 C.

E. Gr. 564. S. C , 3 C. E. Gr. 387.



CASES CIUTK'ISKI).

Engle V. Blair.— Fold r. I'utts.

Kii.-;ii" V. 15lair, C Ihil. :'.;;'.i.

(^Kdlijii'd. Sleanilioiit Cn. r. Baldwin, 2
(Jr. 4.")'.i, 442; llilsnian ads. (Jarrnrd,

1 Hair. l'J4, I'JH; Hamilton c. Tea-
cock, o Uarr. 4.'>r), 4;{(i; Stiover i\

Tm>i\nau, \) Vr. 210, 211. See Tich-
oiior r. Hewson, 2 CJr. 2(5, 2'J;

Scheiuk ('. Avro.s, 2 Gr. :U1.

Ensile r. llaintv-;, 1 Hal. Cli. 1S(;.
^ Ajfinnrd, Kos,s c. Haines, Ibid. G32.

English ('. Bonliani, 3 Gr. 4;>1.

Disfiii()iti.i}i('d, Smith c. Abbott, 2 Hair.
o.'jS,' ;)ti2.

Knglish r. Kn-lish, 12 C. E. Gr. 71.

linrr^i'd, English v. English, Ibid. 579.
English r. Sharpc, 3 Gr. 4r)7.

KxpUtined, VVright c. Wood, Spen.308,
oUU.

English )'. Wright, Coxe 437.

Approved, Harrison v. Eldridgc, 2 Hal.
3U2, 412. Explained, Hyatt v. Ack-
er.son, 2 Gr. odl. oGfi.

P^quitable Life Co. i-. Laird, '.) C E.Gr. 319.

Affirmed, McCahill )'. Equitable Life
"Co., 11 C. E. Gr. 531.

Erie R. R. Co. v. State, 2 Vr. 531.

Distinguislied, Rar. and D. B. R. R. Co.
)'. liel. and R. C. Co., 3 C. E. Gr. 546,
555.

Erie Railway Co. ads. Union L. and p]. Co.,

6 Vr. 244.

Approved, Stewart v. Lehigh Valley R.
R. Co., 9 Vr. 505, 521.

^ See S. C., 8

Vr. 23.

Erving.c. Ingram, 4 Zab. 520.

See Denny v. Quintin, 4 Dutch. 134, 136.

Eyans v. Adams, 3 Gr. 373.

Criticised, Den. Rutherford v. Fen., 1

Zab. 700, 703. Distinguished, Brewer
V. Ware, 3 Harr. 370, 372; Reading
r. Reading, 4 Zab. 358. 365. See

Ely V. Parichurst, 1 Dutch. 188, 195.

Eyans v. Trenton, 4 Zab. 7G4.

See Brophv v. Marble, 118 Mass. 548,
552.

Exton V. Zule, 1 McCart. 501.

Approved, Sayre v. Sayre, 1 C. E. Gr.

505, 509.

P^iirly V. Kline, Pen. 754.

Approved, Winteimute v. Snyder, 2

Gr. Ch. 489, 493; Reading v. Black-
well, Bald. C. C. IGG, 173; Rinchart
V. Harrison, Bald. C. C. 177, 186.

Farley v. Craig, 6 Hal. 262.

See Ryerson v. Quackenbush, 2 Dutch.
236^251. S. C,3Gr. 191.

Farwell v. Smith, 1 Harr. 133.

Approved, Potts v. Clarke, Spen. 536,

539.

Faulkner'r. Whitaker, 3 Gr. 438.

Approved, Washington Ins. Co. v. Pat-

erson Silk Co., 10 C. E. Gr. 160, 163.

Fennimore v. Childs, 1 Hal. 386.

Contra, Smith v. Snowhill, MS., 6 Hal.

41.

Ferris v. Sa.xlon, 1 South. 1.

Overriilid, lla/leton (loal Co. r. Rvcr-
.soii, SpcMi. 129, 13.5.

Fetters /•. Humphreys, 3 ('. E. (Jr. 260.

AJfirnied, Fetters c. Hum{)hrey8, 4 C.
E. Gr. 471. DiHlin(juis/ied, Stanford
*'. Lyon, S Vr. 426, 42M, 7 C. E. (ir.

33, .34.

Fidler v. Higgins, 6 C. F. (ir. 13.S.

Overruled, Sclienck v. Vail, 9 C. E. (ir.

53s.

Field V. Gibbs, Pet. ('. C. 155.

Overruled, ]\Ioulin v. Ins. Co , 4 Zalj.

222, 248 ; Wilcox v. Ka.ssick. 2 Mich.
165, 1(J9. See Harrison v. Rowan,
Pet. C. C. 4.S9; (Julick v. Loder. 2
Gr. 572, 574; McCahill v. E(iuitable
Co., 11 C. E. Gr. 531, 538.

Field V. Stout, MS., 1860.

See Annin v. Van Doreii, 1 McCart. 135,

139, in arg.

Finley v. Simpson, 2 Zab. 311.

Approved, lOarle v. New Brunswick, 9
Vr. 47, 52; Harrison v. Vreeland, 9
Vr. 366, 367.

Firmstone v. De Camp, 2 C. E. Gr. 317.
• Approved, Loss v. Obry, 7 C. E. (ir. 52,

bo. Distinr/uishrd, Henwood /'. Jar-
vis, 12 C. E. Gr. 247, 257. S. C. Ibid.

309.

First Nat. Bank of Freehold v. Irons, 1

Stew. 43.

Affirmed, First Nat. Bank of Freehold
V. Irons, Ibid.

Fish V. Potts, 4 Hal. Ch. 277.

Affirmed, Potts v. Fish, Ibid. 909.

Fisher v. Morgan, Coxe 125.

Affirmed, Ibid. 127, note. See Morse v,

"Morse, MS., 4 Grif. Law Reg. 1263,
note. Martin v. Martin, 2 Gr. 125,

129.

Fisher v. Quick, 4 Hal. Ch. 674.

Affirmed, Quick i'. Fisher, Ibid. 778, 1
"Stock. 312. 802.

Fitch V. Archibald, 5 Dutch. 160.

Approved, Excelsior Co. ads. Potts, 7
Vr. 301, 302.

Flavell V. Flavell, 5 C. E. Gr. 211.

Affirmed, Flayell i'. Flavell, 7 C. E. Gr.

599.

Fleming v. Hudson Co. Clerk, 1 Vr. 280.

Overruled, Lane v. MoCarty, 10 Vr. 287.

Folly V. Smith, 7 Hal. 139.

Approved, Bowlsby v. Johnson, 1 Gr.

349. 351.

Force v. Craig, 2 Hal. 272.

Approved, Corlies v. Van Note, 1 Harr.
324. 329.

Force v. Dutcher, 2 C. E. Gr. 165.

See S. C, 3 C. E. Gr. 401.

Force v. Elizabeth, 12 C. E. Gr. 408.

See S. C, 1 Stew. 4(J3.

Ford v. Munson, 1 South. 93.

Corrected, Harker v. Brink, 4 Zab. 333,

347.

Ford V. Potts, 1 Hal. 393.

Qualified, Inslee v. Flagg, 2 Dutch. 368,.

370.



CASES CRITICISF-D.

Fornian v. Murphy.—Gough v. Bell.

Forman v. Murphy, Pen. 1024, 1025.

Approved, Terhuno v Barcalow, 6 Hal.

38, 40.

Foulks V. An-her, 2 Vr. oS.

See P( np](! v. Brewer. 27 Mich. 134.

Fowler o. Cult. 10 C. E. Gr. 202.

Affirmed, Sali.sl.urv v. Colt, 12 C E..Gr.

492. S. C.,7 C."E. Gr.4i.
Fowler v. Roe, 1 Dutch. 549.

Approved, Brahn v. Jersey City Forge
Co., 9 Vr. 74. 75. See Shepherd v.

Sliker, 2 Vr 432, 438. S. C, 3 Slock.

307.

Fox ('. Lamhson. 3 Ilal. 275.

See S. C, Ibid. 36(5, 368.

Frazier v. Beattv, lU C. E. Gr. 343.

Affirmed, Beattv v. De Fore.st, 12 C. E.

Gr. 482.

Frazier v Fredericks, 4 Zah. 162.

Dhtinquished. Hutcheson v. Peshine, 1

C. E. Gr. 167, 173.

Freas v. Jone:?, 3 Gr. 20.

Exphiined, Robbiiis v. Bonnell, 1 Harr.
234. S. C, 1 Harr. '60S.

Freeborn v. Dcnman, 2 Hal. 190.

See S. C, 3 Hal. 116.

Freeholders of Su.->scx v. Stradcr, 3 Harr.
108

Approved, Cooley v. Freeholders of
E.'^sex, 3 Dutch. 415 ; Liverniore v.

Freeholders of Camden, 2 Vr. 507,

508; Pray v. Jensey City, 3 Vr. 394,

398. See Proprietois of Bridge v.

Hoboken Land Co., 2 Beas. 503, 524.

Freeman ads. Brittin, 2 Harr. 191.

DUtlnriuiiihed. Lnett v. Demarest, 1

Hai. Ch. 113, 118. Overruled, Heath
adu. Everson, 2 Harr. 245 ; Durant v.

Banta, 3 Dutch. 624, 031, 634.

Freeman v. Condit, M.S.

Approved, Mutual Ins. Co. f. Southard,
10 C. E. Gr. 337, 339.

Freemai) v. Eimendorf, 3 Hal. Ch. 475.

j4j^rm«/. Freeman v. Eimendorf, Ibid.

655.

Freeman v. Headley, 3 Vr. 225.

Ileversed, Fi'e'Miian v. Headley, 4 Vr.
523. J!estricled, Beattie v. Connollv,
10 Vr. 159. 16(5.

Freeman v. Scolield, 1 C. E. Gr. 28.

See Trades Savings Bank v. Freese, 11
C. E. Gr. 453. 455 ; Lippincott v.

Stokes, 2 Hal. Ch. 122.

Furman v. Clark, 3 Stock. lo5.

See S. C, Ibid. 306.

G.

Gale V. Babcock, 4 Wash. C. C. 190.

Approved, North Carolina v. Trustees,
etc., 5 B. R. 466, 468. 470.

Gardner v. State, 1 Zab. 557.

Approved, State v. Branin, 3 Zab. 484,
499.

Oaret-son v. Kane, 3 Dutch. 208.

Diatinr/uished, Mullord v. Peterson, 6
Vr.l27, 136.

Gariss v. Gari-ss, 2 Beas. 320.

See S. C, 1 C. E. Gr. 79.

Garrr. Hill, 1 Hal. Ch. 69.3.

See S. C. 2 Hal. Ch. 457, 1 Stock. 210.

Garr v. Stokes, 1 Harr. 403.

SeeS. C, 2 Harr. 451.

Garrabrant v Lawrence, MS.
See Vanmetcrv. Sickler, 1 Stock. 483,

485 ; Frey v. Demarest, 1 C. E. (ir.

236, 239.

Garrabrant v. Sigler, MS., April 1829.
Approved, Graham r. Houghtalin, 1

\'r, 552, 5(J9 ; Morris v. Morris, 2 Mc-
Cart. 239, 240.

Garretsie v. Van Ne.ss, Pen. 20, 30.

See Armstrong v. Glover, 3 Gr. 186.

Garretson v. Brown, 2 Dutch. 425.

Approved, Nat. .Bk. of Metropolis v.

Sprague, 5 C. E. Gr. 13, 28. Affirmed,
Garretson v. Brown, o Dutch. 644.

Garwood v. Eklridge, 1 Gr. Ch. 145,
Approved, Guy v. De Uprev, 10 Cal.

195, 199. See Bentlev v. Wl'iittemore,
3 C. E. Gr. 366, 374." S. C, 1 Gr. Ch.
290.

Gelston v. Johnson, Pen. 025.

See Wanner r. Si-sson, 1 Stew. 117. S.

C, Pen. G68.

Gerrard i'. Gerrard, MS., 1789.

See Andrews v. Weller, 2 Gr. Ch. 604,
609.

Gibbons v. Morse, 2 Hal. 203.

See Cutter v. Moore, 3 Hal. 219, 225

;

Boice V. Gibbons, 3 Hal. 324, 331.

Gibbons v Ogden, 1 Hal. 285.

See S. C, 3 Hal. 288.

Gibbons v. Trumbull, MS.
Approved, Mullanv v. jNIullany, 1 Gr.

Ch. 16, 27.

Gibson v. Johnson, Pet C. C. 44.

See Ward v. Arredonts, 1 Paine 410,
415; Galpin v. Critchlow, 112 Ma.s3.
r39. 340.

Giftbrd v. Thorn. 3 Hal. Ch. 90.

See S. C, 1 Hal. Ch 9, 1 Stock. 702.

Gilbert v. Duncan, 5 Dutch. 133.

Reversed, Duncan v. Gilbert, Ibid, 521.
Gill ads. Drummond, 1 South. 295.

Approved, Llovd i'. Rowe, Spen. 680,
68.5.

*
.

Gillette v. Ballard, 10 C. E. Gr. 491.

Affirmed, Gillette v. Ballard, 12 C. E.
Gr. 489.

Gilliland ?'. Rappleyea, 3 Gr. 138, 142.

Overruled, Soihers ads. Sloan, 3
Harr. 46.

Gilman ;-. Lewis, 4 Zab. 246.

Approved, Mackav ads. Gordon, 5 Vr.
286, 292.

Giveans r. McMurtry, 1 C. E. Gr. 468.

Affirmed. Giveans ?. McMurtry, 2 C. E.

Gr. 510. S. C, 2 Beas. 351.

Gordon ads. Williamson, Spen. 77.

Contra, Lutes r. Alpaugh, 3 Zab. 165.

Gough V. Bell, 1 Zab. 164.

Approved, Wilson v. King, 8 C. E. Gr.
150, 155.



CASES CRITICISED. XXV

Gouj;h /'. Bell.—Halliday r. Joliiisoii.

iioiigli r. Bell, 2Ziib. 441.

\\ffinnnl, Bell r. Uougli. ;5 Zah. (;24.

Criticised, Stevens /'. I'ater.soii, i*i:c.,

li. R. Co., 5 Vr. a;?2. r)8.S, 544. .">(;-).

Explained, O'Neill v. Ariiett. o Dutch.
l'i»U, 2113. &'e Thorn Inn r. Gnint, ]0
R. I. 477, 484. S. C, o (1. E. Ur. 12(),

12S, 135; KeyportCo. r. Farmers' Co.,

3C. E. Gr. 13. 22, 511 ; I'muI r. Hazle-
ton, S Vr. lUC), 107; Bi>rnetL v. John-
son. 2 McCart. 481, 48<).

Giaham r. Berryman, 4 C. E. Gv. 2*.».

Reversed, Berrvman v. ( Jrahaiu, 4 C. E.
Gr. 574, C' E. Gr. 370.

Grant v. Quinn. MS., 1853.

Approved, Beattv v. De Forest, 12 C. E.
(ir. 482, 483.

<;raydon r. Graydon, 8 C. E. Gr. 220.

Reversed, Gravdon v. Graydon. 10 C. E.
Gr. 5(;i.

(Jregory v. Kanouse, Hal. 52. .

Approved, Dixon v. Scott, 3 Harr. 430,

432.

Gregory v. Thompson, 2 Vr. IGO.

Distinguished, Harrison v. Vreeland,
Vr."35(5, 370.

Green v. Andrews, MS.. Feb. 18G3.

Approved',YoYQ?<t v. Price, 8 Vr. 177, 178.

<.Treen v. Howell, 1 Vr. 326.

Approved, Feit v. Vanatta, 6 C. E. Gr.

84, 8l>; Beattv i'. Montgomerv, (i C.

E. Gr 324. 327. Affirmed, Howell v.

Green, 2 Vr. 570. '

Green v. Kelly, 3 Harr. 246.

See S. C, Spen. 544.

(xreen v. Lundy. Coxe 435.

Explained, Schenck v. Voorhees, 2 Hal.
383, 301.

Green v. Morris and Essex R. R. Co., 1

Beas. 105.

Affirmed, Morris and Essex R. R. Co.
'v. Green, 2 I^fcCart. 469 See Miller

V. Davis, 10 Kan. 541, 548. S. C, 4
Zab. 480.

Green v. Richards, 8 C. E. Gr. 32.

Affirmed, Richards /'. Green, 8 C. E. Gr.

536.

Green v. Tantnm, 4 C. E. Gr. lf'5.

Affirmed. Tantnm v. Green, 4 C. E. Gr.

574, 6 C. E. Gr. 364.

Greenway v. Dare, 1 Hal. 305.

Contra, Condit v. Gregory, 1 Zab. 420.

Greenwich v. Easton and Ambov R R. Co..

9 C. E. Gr. 217.

Affirmed. Easton and Aml)oy R R. Co.
V. Greenwich, 10 C. E. Gr. 565.

Griffith's Law Reg. 1292-3.

Overruled, Arnold v. jNIundv, 1 Hal. 1 :

Gongh V. Bell. 2 Zab. 441, 468.

Griffith's Law Reg 1268.

Denied, Den. Clark v. Richards, 3 Gr.

347. 365.

Griffith's Treatise, 269.

Criticised. Snedeker v. Quick, 6 Hal.
178, 181.

Griffith V. Clute, 4 Hal. 264.

Criticised, Howell v. Burnett, Spen.
265, 267.

b

CJriffith V. West, 5 Hal. 3()1.

See S. C. Ibid. 350.

Griggs ('. Liuulis, 4 C. E. Gr. 350.

Reversed, Griggs v. J^andis, 6 C. E. Gr.
494.

Grinnell /'. Lester,

See Teel v. Byrne. 4 Zab. 631, 632, fiote.

Griscom v. (lilmore, 3 Gr. 475.
Distinguished, State v. Justice, 4 Zal>.

413, 414.

Griscom v. Gilmore. 1 Hnrr. 105.
Distinguished, State v. Northrop, 3

Harr. 271, 275.

Gulick V. Grover, 2 Vr. 182.

Affirmed, Gulick v. Grover, 4 Vr. 463.
Gulick (;. Gulick. 10 C. K. Gr. 324.

Affirmed, Gulick v. Gulick, 12 C. E. Gr.
'498.

Gulick V. Loder, 1 Gr. 68.

Explained, Bird r. Inslee, 8 C. E. (ii-.

368, 364. See S. C, 2 Gr. 572, 3 < Jr.

416
Gulick ads. Turnpike Co., 2 Gi. .545.

See S. C, 1 Harr. 161.

H.

Hackley v. Gcrachty, 5 Vr. 332.

Affi.nned, Gcrnchtv v. Hackley, 7 Vr.
"459. S. C.,8 Vr..530.

Haser r. Stevens, 2 H.il. Ch. 374.

'^See S. C, Hnger v. Thompson, 1 Blk. 80.

Haggerty v. Van Kirk, 4 Hal. 118.

See Griffith v. Clute, Ibid. 264, 267.

Haight V. Bergh, 3 Gr. 183.

Distinguished, Walker v. Anderson, 3
Harr. 217, 219; Smith /. Warden, 6
\v. 346, 349. See S. C, 2 Gr. Ch. 386.

Haight V. Morris, 2 Hal. 589.

Reversed, Ibid. 302, note. Criticised,

Centrnl R. R. Co. v. Moore, 4 Zab.
824. 837.

Haight V. Morris Aqueduct Co., 4 Wash.
C. C. 601.

See Scudder r. Trenton Del. Falls Co.,

Snx. 694. 716.

Haines v. Wade, MS., Sept. 1789.

See Jessup v. Cook, Coxe 105, inarg.

Hale V. Lawrence, 3 Zab. 9.

Approved. Dunbar v. The Alcade, 1 Cal.

355.356; Snrrocco v. Gear}', 3 Cal.

<i9. 73. Affirmed, Hale v. Lawrence,
Ibid. 590.' See S. C. 1 Zab. 248, 714,

2ZMb. 72. 4Zab. 43.

Hale V. Ross, Pen. 807.

Overruled, Vamixem v. Hazelhurst. 1

South. 192; Wood r. Malin. 5 Hal.
208 Criticised, Van Busk irk /'.

:\Iulock. 3 Harr. 184. 189. See Tay-
lor )'. Webster, 10 Vr. 102; Condit /-.

Blackwell, 4 C. E. Gr. 193, 196.

Hall V. Snowliill, 2 Gr. 8.

Explained, Runyon v. Groshon, 1 Beas.

86, 88.

Hallidny r Johnson, 3 Hal. Ch. 22.

Affirmed, Halliday v. Johnson, Il)iil.

038.



CASES CRITICISKD.

llallork r. Coiiimercial Ins. Co.—Hetlield r. Central R. K. Co.

Hallock /'. Coninii'icial In;-. Co.. 2 Dntcli.

268.

Approved, Miller v. Ins. ("o., S W. Va.

515, 538.

Halsoy r. State, 1 South. 324.

Explained, State c. Maircs,4 \'r. 142, 144.

Halsey v. Stewart, 1 South. 300.

S('('. Juneau liank v. McSiK'dan, 5

Biss. (54.

Hambur-h Manul's? Co. r. Edsall, 1 Hal.

Ch. 24').

Jiei'er.se(l,FAh:\\\ v. Hanihnr^h Manuf'i;

Co , Ibid. 058. S. C, 3 Hal. Ch. 298,

4 Hal. Ch. 141, 1 Boas. 392.

Hamilton v. D(>l)i)S, 4 C. E. Gr. 227.

Approved, Bi<;eIo\v v. Ca.ssedy, 11 (. K.

Gr. 557. 50U.

Handlong v. Barnes, 1 Vr. 09.

Approved, Bird v. Davis. 1 McCai't. 407,

478; .Aletier v. Metier. 4 C. E. Gr.

457, 400; Yetnian v Dey, 4 Vr. 32.

Critic.md, Metier v. Metier, 3 C. E.

Gr 270, 270.

Hankins /'. Hamilton. MS., Sept. 1830.

Approved, Hendrickson v. Hendrick-
son. 7 Hal. 202, 203, note.

Hann v. Goslin,l,^ 4 Hal. 248.

Contra, Cook v Brister, 4 Harr 73.

Hann v. MeCormiek, 1 South. 109, HI.
Criticised,, Stiers v. Stiers, Spen. 52, 50;

but nee Reeve ads. Eft, 2 Vr. 139, 141

;

State, Brittin v. Blake. 7 Vr. 442, 444

;

AppersfHi (I. Mutual Ivife Ins. Co., 9

Vr. 388, 390.

Hanness v. Smith, 1 Zah 495.

See S. C. 2 Zal). 332.

Hardcastle /-. State, 3 Dutch. 551.

Approved, State, Lamb v. Hurff, 9 Vr.

310, 311.

Harker /-. Hough. 2 Hal. 428.

Distivfjaished, Sherron r. Wood, 5 Hal.

7, 15; Hoagland v. Veghte, 3 Zah.

92, 97; Rucknian /». Ransom, Vr.

505, 570. Erplained, Sho))herd v.

Brissis, 28 Vt. 81, 83.

Harris /-. Kirkpatrick, G Vr. 392.

Reversed. Kemble /'. Harris, 7 Vr. 520.

Hari'is v. Vanderveer, 5 C. E. Gr. 403.

Reversed, Harris v. Vanderveer, C. E.

Gr. 501.

Harrison v. .Johnson, 3 C. E. Gr. 420.

Rever.^rd, Harrison v. New .lersev R.

R. Co., 4 C. E Gi-. 488.

Harrison v. Reman, Pet. C. C. 489.

Approved, Kitchen v. Williamson, 4

Wa.sh. C. C. 84, 85.

Harrison v. Rowan, 3 Wash. C. C. 580.

Approveit, Sloan v. Maxwell, 2 Gr. Ch.
503, 570; Den. v. Ayrcs, 1 Gr. 153,

155; Hall v. linger, 2 Abb. U. S.

513. Doubted. Moody v. Rowell, 17

Pick. 490, 499. Criticised, Cam pan
V. Dewev, 9 Mich. 381, 420.

HarrisoTi v. Stewart, 3 C E. Gr. 451.

Approved, Fcrrv v. Laible, 12 C. E. Gr.

1-10, 150.

Hartshorne o^/.s. Johnson, 2 Hal. 108.

Reversed, May, 1829.

Harwood v. Murphv, 1 (ir. 193.

Affirmed. Feb. 1832.

Haugiiwout /•. ]\Iurphy, <"> (.'. E Gr. 118.

Affir)iied, Haughwout .". Murphy, 7 C.

E (ir. 531.

Hanlenbcck v. Cronk right, 8 C. E. Gr. 407.

Affirmed. Cronkright v. Haulenbeck.
10 C. K. Gr. 513. S. C, 11 C. E. (Jr.

15!».

Havens v. Thomjison, 8 C. E. Gr. 321.

^V^S. C, 11 C. E. Gr. 383.

Hawthorne v. Hoboken, 3 Vr. 172.

See S. C, Vr. 247.

Hawthorne v. Hoboken, 6 Vr. 247.

Dislincf wished, INIorrow v. Vernon, Vi'.

490,' 490; Hoboken v. Bailey. 7 Vr.
490. 493; Ind see S. C, 8 Vr. 519,

523.

Hay t'. Estell, 3 C. E. Gr. 251.

See S. C, 4 C. E. Gr. 133.

Haythorn v. vVndrews, 4 Harr. 100.

Criticised, Plarwood ads. Smethurst, 5
Dutch. 195, 204. 205. S. C, 2 Vr.
502.

Hazcii ('. Addis, 2 Gr. 333.

Approved, McClure v. Gulick, 2 Han-.
340. .342.

Healy v. Gorman, 3 Gr. 328.

Approved, Campbell v. Nichols, 4 V'r.

81, 83.

Henarie v. Maxwell. 5 Hal. 297.

Sees. C.,0Hal.94.
Hendrickson v. Decow. Sax. 577.

Affirmed, Hendrickson v. Shotwell,

Aug. 18,33.

Hennion v. Jacobus, 12 C. E. Gr. 28.

See Woodwaid v. Woodward, 1 Stew.
119. 125.

Henry ads Dilley, 1 Dutch 302.

Distinguished, Vannote v. Downey, 1^

Dutch. 219,223; Vreeland v. Schoon-
maker. 1 C. E. Gr. 512, 526. E.rplain-

ed, Teneick ads. Flagg, 5 Dutch. 25.

32. See Dayton v. Dusenbury, 10 C.

E. Gr. 111.
'

Herbert v. Mechanics Assn., 2 C. E. <ti-.

497.

Appjoved, Phi1lii)sburg Assn. v. Hawk,
12 C. E. Gr. 355, 350.

Herbert v. Post, 11 C. E. Gr. 278.

Affirmed, Post v. Herbert, 12 C. E. (ir.

'540.

Herbert v. Smith, Sax. 141.

Criticised, Current v. Current, 3 Stoi-k.

ISO, 189.

Hess V. Cole. 3 Zab. 110.

Apjirovcd, Rus.scl v. Work, Vr. 316,

319; Hutton i'. Camden. 10 Vr. 122,

127. See Kent v. Richards, 3 Md.
Ch. 392.

Hetfield v. Central R. R. Co., 5 Dutch. 571.

Approved, New Jersev M. Co. v. Van
Syckle, 8 Vr. 496,' 501; Veghte v.

Karilau Co., 4 C. E. Gr. 142, 153;
hut see S. C, 6 C. E. Gr. -163, 40'.>.

DistiiKiuiKhed, Mulford v. Peterson.
Vr. 127, 130.



CASKS CEITICISKl).

lletlieltl ''. Duw.

—

n(i{)kiiis j». ChaiidliT.

Hettiold r. Dow, "? ])uti-h. l-K).

A}>provi'd, ( 'hiinipion v. Doty, ol Wis.
I'.H). Scr St:U(^ Bodine c. Trenton,
7 Vr. I^IS, l2l)l».

Hewitt V. Crane. 'J Hal. Cli. ir>'.».
i

Kever^fd. Crane c. Howill, Ihid. Gol.

•SVp Van Meter /•. Jom's, 2 (!r. Cli.

o20.

Hewitt ('. ^rontclair \l W. Co.. 1(M\ E. (ir.

100.

Atfir)nr,l. (inesl »•. Hewitt, li' C E. Cr.
"470.

Hieknian v. Brick, MS , ISdO.

Approved, Sherron v. Wood, o Hal. 7,

IG.

Higbee v. Cam. and A. R. \i. Co., 4 C. E. i

Gr. 27G.

See S. C, 5 C. E. Gr. 435
Highway, matter of. Pen. G(3.5, GGG.

Ovemiled, lioad, matter of, 2 Hal. oG.

Highway, matter of, 2 Hal. o7.

Critieisrd, State c. Green, ;> Harr. 17'.',

183; State r. Oliver, 4 Zah. 12'.>. 131.

Highway, matter of. 1 Harr. 301.

Corrected, State r. Green, 3 Harr. 170,

182. JJistiiifjuished, State r. Northrop.
3 Harr. 271, 275.

Hill V. Herbert. Pen. 024.

Dislinqitiiihrd. Johnson r. P.:nrl:i\-, !

Harr. 1, 5
Hill ads. Hunt, Spen. 47().

See Painter v. Hou-ston, 4 Duicli. 121.

Hill V. White, Sax. 435.

Distinguished, Bigelow v. Cassedy, 11

C. E. Gr. 557, 5G0.

Hillyard c. Mnt. Ben. Ins. Co., G Vr. 415.

Affirmed. Mut. Ben. Ins Co. c. Hill-

yard, 8 Vr. 444. S'^'^' Martin v Frank-
lin Ins. Co., 9 Vr. 140, 141 ; Spratley
r. Mut. Ben. Ins. Co., 11 Bush 443.

Contra, Worthington v. Charter Oak
Ins. Co., 41 Conn. 372, 400.

Hillyer v. Schenck, 2 McCart. 399.

Affirmed, Hillyer v. Schenck, Ibid. 501.

E.rplainnl. Harris v. Vanderveer, 6

C. E. Gr. 424, 438, 444.

Hinchman c. Bartles, Nov. 1843.

Reversed, Hinchman r. Cook, Spen.

271, 272.

Hinchman v. Paterson II. K. Co , 2 C. E.

Gr. 75.

Approved, Salter c. Jonas, 10 Vr. 470,

473, 474. Criticised, Higbee v. Cam.
and A . R. E. Co., 5 C. E. Gr. 435, 439.

See Wuesthoff v. Sevmonr, 7 C. E.

Gr. G6. 70; Morris and E. H. R. Co.

I'. Hudson Tunnel Co.. 10 C. E. Gr.

384, 388.

Hinchman v. Stiles, 1 Stock. 3G1.

See S. C , Ibid. 454.

Hires r. Hnrff, 10 Vr. 4.

See Hahn v. Fredericks, 30 Mich. 223.

Hoatijland v. Post. Coxe 32.

See Black v. Ward, 27 Mich. 191.

Hoagland v. Titus, 1 McCart. 81.

See S. C, 1 C. E. Gr. 44.

Hoagland v. Veghte, 3 Zab. 92.

Apfirori'd, Iluckman v. Ransom, G Vr.
5G5, 572. S. C, 5 Lutch. 125. 1 Vr.
51C), 2 Stuc-k. 45.

Iloboken v. Bailev, 7 Vr. 490.

See S. C, 8 Vr. 519.

Holioken Land Co. v. Kerrigan, 2 Vr. 13.

I'lrpldinnl, Higbee »'. Cam. and A. R.
U. Co.. 5 C. E. G'r. 435,438.

Hotfman r. Ihown. 1 Hal. 429.

Overruled, Robinson v. Godfrey. 2 Mich.
408, 414. .S'(7' llowland *-. Marvin, 5
Cal. 501. 502.

Hogencamp v. Ackerman, 4 Zal». 133.

See S. C. 2 Stock. 2G7.

Hoguet V. Wallace 4 Dutch. 523.

Approved, Stewart r. Walters, 9 Vr.

274, 27G.

Hohtomb v. New Hope Briilge Co.. 1 Stock.
457.

Approved, Wei's /'. Rahwav Rnl)ber
Co., 4 C. E. Gr. 402, 40G.

Holcombe v. Coryell,

Appeal dismissetl. Holcombe v. Coryell.

1 Stock. G50. See S. C, 2 Stock.'284,

392. 3 Stock. 281, 47G, 548. 1 Beas.

289, 2 Beas. 413, 415, 417.

Holcondje v. Holcombe. 12 C. E. Gr. 473.

Contra, State, Wyckott" r. Jones, lit Vr.

Holmes v. Chester, 11 C. E. Gr. 79.

See S. C, 12 C. E. Gr. 423.

Holmes V Jersey City, I Beas. 299.

Denied, Jersey City v. State, Howeth, 1

V^r. 521. 52G. E.rplained. Black i.

Del. and R;ir. Canal Co., 7 C. E. Gr.

130, 427.

Holmes V. Sinnic-kson, 3 Gr. 313.

Distinguished, Morris v. Rowan. 2 Harr.

304. 30G.

Holmes v. Stout, 2 Stock. 419.

A ffirmed, 1 bid. 422. See S. C, 3 Gr. Ch.
"492.

Holmes v. Walton, MS.
Approved, State v. Parkhurst, 4 Hal.

427, 444.

Holsman v. Boiling Spring Co., 1 McCart.
335.

Explained, (^arlisle v. Cooper, 6 C. E.

Gr. 57G, 581. See Richmond Co. v.

Atlantic Co., 10 R. I. lOG, 111.

Holton ads Den. White, 3 Zab. 330.

See S. C, Il)id. 425.

Homans v. Combs, MS.
Approved. Thorpe v. Keeler, 3 Harr.

250, 252.

Homeopathic Ins. Co. v. Crane, 10 C. E. (Jr.

418.

Affirmed, Cvnwe v. Homeopathic Ins.

Co.. 12 C. E. Gr. 484.

Hopewell v. Kingwood, Pen. 130.

Approved, Vernon v. Wantage. Pen.

311,314.

Hopkins v. Chandler, 2 Harr. 299.

Approved, Waterman v. Merrill, 4 Vr.

378. 385.



CASES CRITICISED.

lloitper V. Hopper.—Jackson r. .lackson

Hopper v. Hopper. 1 C. E. Gr. 147.

Appmvrd, L(H'aiuler v. Lounsbery, 9

C. E. Gr. 417, 421.

Hopper V. Hopper. 1 Zab. 543.

Revn-sed, Hf)pper v. Hopper, 2 Zal).

715. Sei' MeLaujililin v. McLaughlin,
5 C. E. Gr. 190, 194.

Hopper V. Malleson,.l C E. (^r. 382.

Approved, Dinsniore c. Wet^toott, 10

(;. E. Gr. 470, 475 ;
Morrow c Dows,

1 Stew. 459. 4GG.

Hopper V. Sisco, 1 Hal. Ch. 343.

Distinguished, Van Kiper v. Claxton. 1

Stock. 302, 304.

H<.ppock {•. United N. J. R. R. Co., 12 C. E.

Gr. 28(5.

Revemed, United N. J. M. K. Co. v.

Hoppock, 1 Stew. 2G1.

Horner v. Leed.s, 1 Dutch. IOC.

See S. C, 2 Stock. 80.

Horner v. Webster, 4 Vr. 387.

Reversed, Ibid. 390.

Hoskins v. Panl, 4Hal.llO.
Bi'itingvixhed, Allen r. A^mu'W, 4 Zal).

443, 444. Explained, Hamilton v.

Hamilton, 1 Dutch. 544, 547.

Houghton V. Potter, 3 Zab. 339.

Affirmed, Houghton v. Potter, 4 Zab.

735.

Howard i'. Richman, Coxe 139.

Approved, Slille v. Wood,* Coxe liJ2,

163.

Howe V. Lawrence, 1 Zab. 714.

Denied, Paine v. Drew. 44 N. H. 300,

319. Dixlinquiahed. Nolin r. Black-

well, 2 Vr i70, 174.

Howell I'. Auten, 1 Gr. Cii. 44.

Affirmed, Ibid. 51, note.

Howell r. Potts. Spen. 1.

Approved, Taylor r. Volk. 9 Vr. 204,

20S.

Howetli I'. Jersey City, 1 Vv. 93.

Reversed. Jer.<ev Citv v. State, Howeth,
IVr. 521.

Hoy V. Branihall. 4 C. E. (ir. 74.

Reversed Hoy v. Bramhall, 4 C. E. Gr.

5G3. E.cplnined. Mutual Life In-s.

Co. V. Boughrum, 9 C. E. Gr. 44. 48.

Hoyt V. Bridf;cwater Cop])er Co., 2 Hal.
Ch. 253;

Affirmed, Bridgewater Copper Co. v.

Hoyt, Ibid.

Hovt V. Hr.vt, 1 Harr. 138.
*

See Ely'r. Parkhurst, 1 Dutch. 188, 195
;

Clapp V. Elv. 3 Dutch. 555. 574;
Blackwell i-. Rankin, 3 Hal.Ch. 152.

158.

Hovt I'. Hovt, 12 C. E. Gr. 399.

'Affirmed, Iloytr. Hoyt, 1 Stew. 485.

Hudnil ('. Nash, ICE Gr. 550.

Distinr/uislied, Vanderveer v. Holcomb,
2 C. E. Gr. 87, 92.

Hudson V. Winslow, (> Vr. 4'>7.

See S. C. (J C. E. Gr. 172.

Huffman v. Hummer. 2 C. E. Gr. 2G3.

See S. C, Ibid. 2G9, 3 C. E. Gr. 83.

Hullman r. Hummer, 2 C. E. Gr. 2G9, 272.

Approved, Marsh v. Mitchell, 11 C. E.

Gr. 497, 500.

Hugg r. C(^llins, 3 Harr. 294.

Centra, Hoflman v. Hottman, 2 Dutch.

175.

Hulfish V. O'Brien, 5 C. E. Gr. 230.

Affirmed, O'Brien v. HuUish, 7 C. E.

Gr. 471.

Hulnie V. Shreve, 3 Gr. Ch. 116.

Affirmed, Ibid. V27,note.

Hulslii/er v. Kocker, Spen. 390.

Distingnislied, Van Waggoner v. Coe, 1

Dutcli. 197, 201.

Humphrey's Will, in re, 11 C. E. Gr. 513.

Approved, Excelsior Co. ads. Potts, 7

\'r. 301, 302. Affirmed, .Jenkins v.

Moore, 12 C. E. Gr. 5G7.

Huncke v. Francis, 3 Dutch. 55.

Overruled, Sutphin r. Crozer, 3 Vr. 4G2,

463.

Hunt 7). Allen, 2 Zab. 533.

Affirmed, Hunt v. Allen, 3 Zab. GKi.

Hunter. The, Pet. C. C. 10.

Explained, The Active, Deady 1G5, 170.

Hustick /'. Allen, Coxe 168.

Approved, Todd v. Hoaglantl, 7 Vr.

352. 355, 8 Vr. 544.

Huston V. Cassedv, 2 Bens. 228.

,S'ee S. C, 1 ^IcCart. 320.

Hutcheson v. I'dAVme, 1 C. E. Gr. 167.

Distinejnished, Bentlev v. Whittemore,
4 C. E. Gr. 462, 47 f.

Hutchinson v. Ondenlouk. 2 Hal. Ch. 277.

Reversed, Onderdonk v. Hutchinson,
1 1.id. (332.

Hutchinson v. Tindall. 2 Gr. Ch. 357.

Approved, Warnock v. Campbell, 10 C.

E. Gr. 485. Criticised . Jamison v.

Miller, 12 C. E. Gr. 586. 593.

Hutton V. W. J. R. R. Co., MS., Nov. 1872.

Approved, Excelsior Co. ads. Potts, 7

Vr. 301, 302.

Huyler /•. At wood, 11 C. E. Gr. 504.

Affirmed, Huyler v. Atwood, 1 Stew.

275.

Inslee /•. Prali, 3 Zab. 547.

Affirmed, Inslee' r. Prall, 1 Dutch. tMv^.

'See P. L. 1873, p. 119.

Insurance Co. v. Woodrud", 2 Dutch. 541.

Criticised, Paulin v. Kaighn, 3 Dutch.
5 3, 511. Denied, 1 Greeul. ?2vitl., 'i

11?), note (4j. See Ashmore v. Penna.
Towing Co. 9 Vr. 13.

Izard V. Bodine, 1 Stock. 309. 310.

See Buckelew v. Snedeker, 12 C. E. Gr.

82, 84. S. C, 3 Stock. 403.

Jackson v. Jackson. 2 Gr. Ch. 113.

Dislinqnisheil, McKnight v. Walsh, 9

C. E. Gr. 498, oUG.



CASES Cin'ririSKD.

.Tiicksiiii r. Ti)(I(l.—Kcan c. Julinson.

Jiickson r. TotUl, 1 Dutch. 1:21.

Revn-Hfd, T«)d<l r. Jack.son, 2 Diiu-li. 't'l-y.

.Jaqtii *'. Johnson, 11 C. H Gr. 321.

JicrrrHi'd, John.son v. Jaqui, 12 C. K. Cr.

3ry2.

Jannan r. Wiswall, 9 C E. Gr. 28.

.SV^S. C, OC. E. Gr. 201.

Jarvi.s r. llendwood. 10 C. E. (Jr. 4tiO.

See S. C, 12 C. E. Gr. 244.

.loH'ery v. Wooloy, 5 Hal. 12o.

Approrrd, Boyd v. Kintr, 7 Vr. lo4. l.'?S.

Diiithvjniiili'il, Dav r. Bennett, o Harr.
287, 28S. Douhhd. Walker v. Ander-
son, 3 Harr. 217, 220.

Jersey Associates r. May. 4 Hal. Ch. 715.

Di.itiiii/uished, Jersey (^ity r. Morris
Canal Co., 1 Beas. 547, oi>i}. Ex-
plained. Morris Canal Co. v. Central

R. R. Co., 1 C. E. Gr. 419, 436.

Jersey City v. Brown, 3 Vr. 504.

Corrected, 4 Vr. 507.

Jersey City v. Morris Canal Co., 1 Bea.s. 553.

Approved, Hohoken Land Co. i\ Hobo-
ken. 7 Vr. 540, 547. Dhtingaitiltfd,

Trustees r. Hoboken, 4 Vr. 13, 22.

Jersey City v. State, 1 Vr. 521.

Explained. State, Associates /•. Jersey
City. 5 Vr. 31, 44.

Jersey City and B. R. R. Co., v. Jersey City
* and H. R. R. Co., 5 C. E. Gr. 61.

Dktinquishpd. Met. R Co. v. Highland
R. Co.. 118 Mass. 290. 295. Reversed,

Jersey City and H. R. R. Co., v. Jer-

sey City and B. R. R. Co.. 6 C. E. Gr.
;

550.

Jessup V. Cook, Coxe 105.

Approved. Coryell v. Coryell, Coxe 385.

Jewett r. Bowman, 12 C. E. Gr. 171.

See S. C, Ibid. 271, 275.

Johns !•. Norris, 7 C. E. Gr. 103.

Reversed, Johns v. Xorris, 12 C. E. Gr.

485. See Terry v. Tnttle. 24 Mich.
206. S. C, 1 Stew. 147.

Johnson v. Applegate, Coxe 7.

See S. C, Coxe 233.

Johnson v. Barclay, 1 Harr. 1.

See McGear V. Woodruff; 4 Vr. 213,

217.

Johnson v. Buck. G Vr. 338.

Dhtingnhhed, Xeldon v. Smith, 7 Vr.

148, 158.

Johnson v. Cole, Pen. 266.

Contra, Ho\vell v. Robertson, 1 Hal.

142.

John.son v. Cummins, 1 C. E. Gr. 97.

Approved, Heburn *'. Warner, 112

Mass. 271, 276.

Johnson r. Eicke, 7 Hal. 316.

Approved, Crombie v. Engle, 4 Harr.

82, 89.-

Johnson v. Hart.shorne, 2 Hal. lOS.

Reversed. ]May. 1829.

Johnson v. Hul)bell, 2 Stock. 332.

Approved, Parsell v. Stryker. 41 N. Y. I

480, 487. 1

Johnson r. Jacpii. 10 ('. E. Gr. 410.

Ajfirnitd. .Ia<|ui r. .luhnson. 12 <' K.

"Gr. 526.

.I.'bnson /'. Martinus, 4 Hal. 144.

Contrii, C'liarb'S /'. Denis, 42 W'i^ —

.

Overrutid, (liadilock v. Vanne-». 6
Vr. 517.

Johnson v. Pennington, 3 (»r. 188.

Apjirnvfd. Rainsey v. Dumars, 4 Harr.
66. 68.

Johnson ads. Rowan. 1 Ilarr. 2<»6.

.S'wS. C. 2 Harr. 154.

Johnson r. Slate. 2 Dutch. 313.

Affiniiitl, Johnson v. State, •'> I)iii>li.

"453.

Johnson v. Tutlle, 1 Stock. 365.

See Banta »'. McClennan, 1 McCarl.
120, 123.

Johnson v. Vail. 1 McCart. 42 1.

Approvi'd, Peterson v. Multord, 7 Vr.
481, 488; Barrett v. Doughty. 10 C.

E. Gr. 379. 380; Tunnard v'. Littell,

8 C. E. Gr. 264, 269. See Quidort n.

Pergeanx, 3 C. E. Gr. 472. 480.

Johnson v. Woodruff". 4 Hal. Ch. 120.

Modified, Woodruir v. Johnson, Ibid.

729.

Jones V. Creyeling, 4 Harr. 127.

Reversed, Creyiliug v. Jones, 1 Zab. 573.

Jones V. Oliyer, 2 Hal. 123.

Sre^S. C.,3 Hal. 86
Jones r. Pemberton. 2 Hal. 380.

Overruled, Deimis ads. Ford, 2 Hal. 200,

202.

Jones V. Stites. 4 C. E. Gr. 324.

Distiuf/iiished. Parker v. Moore, 10 C.

E. Gr. 228, 236.

Joslin V. New Jersey Car Spring Co., 7 Vr.
141.

Approved, ('rowell r. Currier, 12 C. E.
Gr. 152, 155. Sre Pruden v. Williams,
11 C. E. Gr. 210, 212.

Justices of Burlington v. Fennimore, Coxe
293.

Explained, Den. v. Morris, 3 Hal. 213,

215.

Kaighn r. Fuller. 1 .McCart. 419.

Affirmed, Kaighn v. Fuller, 2 McCart.
oOl.

Kane v. Hibernia Ins. Co., 9 Vr. 441.

Rerertied, Kane v. Hibernia Ins. Co.,

10 Vr. —

.

Kay V. Kay. 3 Gr. Ch. 495.

Distinguished. Fairchikl i'. Crane, 2
Beas. 105. 108.

Kean v. Dayis. Spen. 425.

Reversed. Kean v. Dayis, 1 Zab. 083.

Kean v. Johnson, 1 Stock. 401.

Approved, Black v. Del. and R. C. Co.,

9 C. E. dr. 455, 463. Overruled. Bhuk
r. Del. and R. C. Co., 7 C, E. Gr. 130,

404. 427. Sre Zabriskie v. Hack, and
N. Y. R. R. Co., 3 C. E. Gr. 178, 184.



CASES CRITICISKD.

Kearnev v. Kearnev.—Landrnni v. Knowles.

Kearney v. Koarney, 2 C. E Gr. 59.

Affirmed, Kearney »'. Kearney, Il)id.

'504. See Holconil)e v. Ifolcombe,

Ibid. 473.

Kelly I'. Nesbanic Co., 8 Hal. Cb. 575.

Overruled, Potts v. New Jersey Co., 2

C. E. Gr. 516, 520. See Bell r. Flem-
ing. 1 Beas. 490.

Kemp V. Kennedy, Pet. C. C. 30.

Affirmed, Kempe r. Kennedy, 5 Cranch
173.

Kennedy v. Kennedy, 5 Dutcb. 185.

Apjiroved, Quick v. Quick, C. E. Gr.

13, 1(3.

Kennedy v. Vreeland, MS., 2 Beas. 221.

Affirmed, Ibid.

Kent ('. Armstrong, 2 Hal. Ch. G37.

Criticised, Downey v. Borden, 7 Vr.

449, 458. Explained. Annin /-. Van-
doren. 1 McCart. 135, 143.

Kerr v. Bank of Xew Brunswick, 1 Soulb.

863.

Explained, Bell v. Morris Canal Co., 3

Gr. 63. 67.

Kerr c. Harker, 2 Hal. 349.

Disiingimiied, Jobnson r. Barclay. 1

Hnrr. \,o.

Kerrigan's Case, 4 Vr. 344.

Approved, Remington r. Peckbani. 10
R I. 550, 554.

Ketcbum v. Jobnson, 3 Gr. Cb. 370.

See Brown v. Bulkley, 1 McCart. 294.

Keyport Co. v. Farmers Co., 3 C. E. Gr. 13.

Affirmed. Keyport Co. v. Farmers Co.,

Ibid. 511. Explained, Steyens %'. Pat-

erson R. R. Co., 5 C. E. Gr. 126, 135.

King V. Berry, 2 Gr. Cb. 261.

Approved. Frey v. Frey, 2 C. E. Gr. il,

73 S. C, Ibid. 44.

'

King V. Morford, Sax. 281.

Qualified, Miller v. Chetwood, 1 Gr. Cb.
199, 208.

King V. Palerson H. R. R. Co., 5 Dntcb.
82.

Approved, Beers v. Bridgeport Sjiring

Co.. 42 Conn. 17. 25. Affirmed, King
• V. Paterson H. R. R. Co., Ibid. 504.

King V. Ruckman, 7 C. E. Gr. 551, 554.

Approved, Cassidy v. Bigelow, 12 C. E.
Gr. 505.

King V. Ruckman, 5 C. E. Gr. 316.

Explained, Xicbols v. Williams, 7 C. E.
Gr. 63, 65. Revenged, King v. Ruck-
man, 6 C. E. Gr. 599. S. C., 7 C. E.
Gr. 551.

King ('. Ruckman, 9 C. E. Gr. 298.

Affirmed. Ivin<i v. Ruckman, Il)id. 556.

S. C, 2 Black 408.

Kingsland i'. Gould, 1 Hal. 161.

Distinguished, Morris Canal Co. ads.

State, 2Gr. 411,437.
Kingwood v. Betblehem, 1 Gr. 221.

^ Criticised, Orange v. Sprin-ifield. 2 (ir.

321,330.
Kinnn v. Smitli, 2 Gr. Cb. 14.

Approved, Kamena v. Huell>ig, 8 C. E.

Gr. 78, 81 ».

Kinnaman v. Henry, 2 Hal. Cb. 90.

Reversed, Henry v. Kiimaman. Ibid.

626.

Kinney v. Central R. R. Co., 3 Vr. 407.

Affirmed. Kinney v. Central R. R. Co..

5 Vr. 513. See DeCourcey v. Collins.

6 C. E. Gr. 357. 360.

Kipp V. Den. Van Blarcom. 4 Zab. 854.

.SWS. C, 2 Dutcb. 351.

Kirby v. Coles, 2 Gr. 576.

Criticised, State, Van Cleef v. New
Brunswick, 8 Vr. 394, 397.

Kirkpatrick v. Judson, MS.. Oct. 1870.

Overruled, Jarman v. Wiswall. 9 C. E.

Gr. 267, 272.

Klapwortli v. Dressier, 2 Beas. 62.

Approved. Hoy v. Bram ball, 4 C. E.
Gr. 563, 570. Explained, Stiger v.

Mabone, 9 C. E. Gr. 426, 430; Jar-

man V. Wiswall, 9 C. E. Gr 267, 269

;

Pruden v. Williams, 11 C. E.Gr. 210,

211 ; Crowell v. Currier, 12 C. E. Gr.

152, 154. 656.

Klein v. Jewett, 11 C. E. Gr. 474.

Affirmed, Jewett v. Klein, 12 C. E. (ir.

550.

Kline v. ]McGuckin, 9 C. E. Gr. 411.

See S. C, 10 C. E. Gr. 433.

Kline i'. Pemberton, 2 Hal. 438.

Overruled, Eyaus c. Adams, 3 Gr. 373,

380. Contra, Le Roy v. Blauyelt, 1

Gr. 341 : Stansbery i'. Squier, 2

South. 861.

Kloepping v. Stellmacher. 6 C. E. Gr. 328.

Approved, Aldrich v. ^^'ilco.x. 10 R. I.

405. 412. See S. C, 7 Vr. 176.

Knapp (', Hoboken, 9 Vr. 371.

Spc S. C, 10 Vr. 394.
' Krumeick v. Krumeick, 2 Gr. 378.

Explained, Shay v. Norton, 1 Harr.
378, 379.

Kuhl V. Jersey City, 8 C. E. Gr. 84.

Approved, Youns: v. Vough, 8 C. E. Gr.

325. 329.

Kubl V. Martin. 11 C. E. Gr. 60.

See S. C, 1 Stew. 370.

Kulzmeyer v. Ennis, 3 Dutch. 371.

Approved, Walker v. Hill. 119 Mass.
249, 251.

Lacey v. Collins, 2 South. 489.

Distinguished, Ryan v. Maddux, 6 Cal.
247,' 248.

Laing r. Laing, 6 C. E. Gr. 248, 250.

Approved. Lyster v. Lyster, 111 Mass.
327.330.

Laird v. Wilson, Pen. 281.

Distinguished, Garrison's Case, 2 Mc-
Cart. 393, 398. Contra, Budd r.

Hiler. 3 Dutch. 431.

Lambert v. Hall. 3 Hal. Cb. 410.

Reversed, Hall v. Lambert, Ibid. 651.

Landrum v. Knowles, 7 C. E. Gr. .594.

Approved, De Ron^e /•. Elliott, 8 C. E.
Gr. 486, 493.



CASES CRITKJISKI).

lyiinii Cole.—Liullou I', hiullow,

Laiiin.H r. Colv, o (ir. Cli. 'Jii'.t.

Srr Vouns; V. I'nul. 2 Sloclc. 401, 4()C);

('utliii-j: ('. DiiiiM, 10 C E. Gr. 2(5'),

274. S. C, 2 Hal. Cli. 102.

Liimiiiiir ('. LaiMiinj;', 2 C. E. Gr. 22S.

Exitldlncd, Sweot i\ ParUor, 7 ('. E. Gf.
4o;{, 455. J)istii)f/ni!<ht(I, Swei-t r.

b'arkor, 7 C. E. dr. 45;i, 455.

Laniiiiij; v. finite, 2 South. 778.

Overruled, I}ealo c. B<>rrvniMn, 1 \\\
210. iSVc Curtis r. Mariin. IVu. ;'.'.)'.l.

l.iirj:;e r. Djtniars, 12 C. E. Gr. 2S;5.

6Vy'S. C, fhid. 400.

r^a Hue /'. Bout;hauer, 1 South. 104.

JJuithlcd, Ua^-i-erty v. Vankirk, 4 Hal.
lis, 120: I'inkncv v. Ayres, 1 Zah.
094, (;<.I7.

Latham v. Lmvronro, Hal. 822.

Distinf/nixhf'd, Kvans r. Adams, 3 (h\

873, 370.

l/ithrop ('. Gilbert, 2 Stock. 344.

Explained, Besson v. Evcland, 11 C. E.
Gr. 408, 471.

Lawreuco v. Dickev, 7 Hal. 30s.

lieverml, May.*1833.
Laytou v. State, 4 Dutch. 575.

Apprnrrd, McBride r. (Jrand Rapids,
82 Mich. 300. 304.

IvCiiniug ('. Leaning, 10 C. E. Gr. 241.

Approved. Stone v. Stone, 1 Stew. 409,
410.

I.eaycraft v. Hedden, 3 Gr. Ch. 512.

Diiifingitished, Naylor c. Fie!d,5 Dutch.
287, 289. Explained, Armstrong v. \

Ross, 5 C. E. Gr. 109, 114
; Perkins

|

('. Elliott, 8C E Gr. 520.531.
|

Le Chevalier v Hamilton, 3 IFarr. 260. I

See S. C, Ibid. 433.
|

Leddell v. Starr, 4 C. E. Gr. 159.
j

Contra, Price v. Price, 8 C. E. Gr. 428.
!

Lehigh Valley R R. Co. /-. Stewart. 7 Vr.
I

259.
*

\

Reversed, Stewart v. Lehigh Vallev R.
R. Co., 9 Vr. 505. S. C, 8 Vr. 53. *

I

Leor.'ard v. New York Bay Co., 1 Stew. 192.
\

Reversed, Cawley v. Leonard, Ibid. 407.

Leonard v. Stout, 7 Vr. 370. ,

Reversed, Stout v. Leonard, 8 Vr. 492.
I

Lerch v. Oberly, 3 C. E. Gr. 575.
t

Approved, Fidler /'. Higgins, 6 C. E.
j

Gr. 138, 145. Explained, Scheuck v.
\

Vail, 9 C. E. Gr. 538, 551.
:

Lewis V. Morris Canal Co., 1 Beas. 323. \

Affirmed, Morris Canal Co. v. Lewis, I

"Ibid. 329.
;

Lewis ('. Schenck, 3 C. E. Gr. 459.
|

Approved, Hunt v. Gray. 6 Vr. 227, 234. I

Sie Holmes ?'. Trumper, 22 Mich.
;

4l7.
:

Lilly V. Quick, 1 Gr. Ch. 97.
'

See S. C, 2 Gr. Ch. 255.

Line v. Nelson, 9 Vr. 358.

See S. C, 1 Stew. 348.

Lippincott v. Ridgewav, 2 Stock. 164.

See S. C, 2 Hal. Ch. 122, 3 Stock. 526.

Lip[)incott v. Souders, 3 Hal. 161, 165.

See Force v. Haines, 2 Harr. 385, 414.

Livermf)re v. Freeholders of Camden 5
Dnieh. 245.

Ajfirnud,, bivern)or(! /•. Freeholdois of
("amden, 2 Vr. 507.

Livingston v. Ford, MS.
Approved, Den. v. Desprcan.x, 7 ILd.

1.S2, 184.

Livingston v. Smitli, C. C. of [J. S. for N. J,
Approved, Halsey ads. Van Wagtaion,

1 Harr. 350, 351. Affirmed. Living-
ston V. Smith, 5 Pet. 90.

l>loyd V. Wvkoir. (; Hal. 218.
(^tadijied. Caldwell v. Fifield, 4 Zab.

150, lOL See Dean ('. Thatcher, 8
Vr. 470.

Locander r L()uns.)ery, 9 C. E. (ir. 417.
Modified, Lounsbeiy v. Locander, 10
C.E. Gr. 554

Lomersoii v. Hoffman, 4 Zab. 074
Reversed, Lomerson v. ILjIfman, 1

Dutch. 025.
Long V. Long, 1 McCart. 462.

See S. C, 1 C. E. Gr. 59.
Long Branch and S. S. R. R. Case, 9 C. E.

Gr. 402.

Affirmed, Long Branch anil S. S. R. R.
V. Sneden, I'i C. E. Gr. 539.

Long Dock Co. v. Mallery. 1 Beas. 93.
Reversed, Long Dock Co. v. ]\Iallery,

Ibid. 431. '

Looker /•. Peckwell, 9 Vr. 253.

Affirmed, Looker v. Peckwell, 10 Vr.
134.

Lord V. Brooklield, 8 Vr. 552.
Approved, Brewster v. Brewster. 9 Vr.

119, 121.

Lore V. Get/inger, 3 Hal. Ch. 191.

Reversed, Getzinger v. Lore, Ibid. 039.
Loring v. Ramsay, Pen. 080.

Approved, Terhune v. Barcalow. Hal.
38, 41.

Losey i'. Simpson, 3 Stock. 246.

Approved, Corbin v. Sullivan, 47 Ind.
356, 358.

Low V. Porter, 2 Gr. 516.

Accord, Dare v. Allen, 1 Gr. Ch. 415.
Lower Chatham Case, 6 Vr. 497, 503.

Approved, State, Graliam v. Paterson,
8 Vr. 380, 383 ; Request Case, 10 Vr.
197, 198.

Loweree v. Newark, 9 Vr. 151.

Approved, Wheeler v. Essex Public
Road Board. 10 Vr. 291, 297.

Lozier v. Van Saun, 2 Gr. Ch. 325.

Approved. A p. School Dist. v. Weston,
31 Mich. >^7^, 97.

Lucas V. King, 2 Stock. 277.

Approved, HoflTman v. Beard, 22 Mich.
59, 76.

Ludlam ?-. Broderick. 3 \'r. 269.

Approved, Dock /' Elizal)ethtown Co.,

5 Vr. 312, 315; Allaire v. Allaire,

10 Vr. 11.1 117.

Ludlam v. Liddell, MS., April, 1786.

See Jones v. Pemberton, 2 Hal. 350, 851.

Ludlow V. Ludlow, 1 South. 387.

Approved, State w. Hanford, 6 Hal. 71,

77.



OASES CHIT 1CIS K J J.

Ludlow V. Van {>ainp,—Marlatt v. Warwick.

Ludlow V. Van Camp, 2 Hal. 113.

See Graham v. Hmit, S B. JNIon. 7.

Lum V. Price, 1 Harr. 195.

Affirmed. Jan. 18oi>.

Lunimis v. Boon, Fen. 734, 737.

Criticised, City Bank v. Merritt, 1 Gr.

131, 133. Kxphiined. Reeves v. John-
son, 7 Hal. 29. ;)").

Lumpkins v. (iihbs, MS.
Approved, Morris v. ]Nrorris,l Harr. 5i2G,

529.

M.

Miiointosli ,-. Thurston, 10 C. E. Gr. 242.

Approved, Paul r. Hoeft. 1 Stew. 11, 12.

Mackay at/.s. Gordon. 5 Vr. 28G. 291.

DiMimjuislird, Miller i'. Dungan, 6 Vr.
389, 391.

Mackey v. Maekey, Pen. 420.

Distinqui'ihed. Den. McEowen v. Drake,
2 Gr. 523, 533.

Macknet v. Macknet, 11 C. E. Gr. 258.

Reversed, Macknet v Macknet. 12 C E.
Gr. 594. S. C, 9 C. E. Gr. 277, 449.

McCall V. Yard, 1 Stock. 358.

Sec S. C, 3 Stock. 58.

McChesnev v. Rooers. 3 Hal. 179.

SeeS. C, Ibid. 272.

McCIurg V. Terrv, G C. E. Gr. 225.

Exphvned, Selah v. Selah, 8 C. E. Gr.

185, 18G.

McCotter v. De Groot, 4 C. E. Gr. 72.

Reversed, De Groot i'. McCotter, Ibid.

531.

McConrry v. Doremus, 5 Hal. 245.

Approved, Csirris v. Carri.s. 9 C. E. Gr.

510,519,529. Criticised, Anonymous,
9 C. E. Gr. 19. Reversed, May, 1833.

McCurdy v. A.irnew, 4 Hal. Ch. 9.

Reversed, McCurdy r. Agnew, Ibid. 733.

McDermot ads. State. 5 Hal. G3.

Contra, Magennis v. Parkhnrst, 3 Gr.

Ch. 433. See S. C, McDermot v.

Butler, Ibid. 158.

McDonald v. How, MS., Nov. 18G7.

Approved, Chaddock v. Vanness, 6 Vr.
517, 52G.

McEachron v. New Providence, 4 Vr. 339.

Affirmed, IVIcEachron v. New Provi-

dence, () Vr. 528.

McFarland v. Orange and N. H. R. Co., 2
Beas. 17.

Affirmed, McFarlund v. Orauije and N.
H. R. R. Co., Ibid. 5GI.

McGear^. Woodruff. 4 Vr 213.

Approved, Plowe v. Plainfield, 8 Vr.
145. .SVf Covkendall /'. Robinson. 10
Vr. 98, 99;'Trigallv r. Memphis, (5

Coid. 382.

McGuire v. Gr:int, 1 Dutch. 350.

Approved, 1 Am. Liiw Rev. 1; .Cuff it.

Newark and N. Y. R. R. Co., G Vr.

17, 24.

Mcllvaino v. Co.\e, 2 Crnnch 280.

Doxihted, Inq;lis v. Trustees, etc.. 3 Pet.

124, 103. ^See S. C. 4 Cranch 299.

McKelwiiy v. Armour, 2 Stock. 115.

McKelwny i'. Seymour. 5 Dutch. 321.

Approved, Ale.x. etc. R. R. Co. v. Chew,
27 Gratt. 547, 557

McKernan v. McDonald, 3 Dutch. 541.

Disiinquished. Puinttr r. Houston, 4
Dut'ch. 121

McKibbin v Brown, 1 McCart. 13.

Affirmed, McKibl)in v. Brown, 2 Mc-
Cart. 498. See Van Doren v. Robin-
son, 1 C. E. Gr. 250, 259; Nichols v.

Williams. 7 C. E. Gr. 03. 05.

Distinguished. Haggertv v. McCanna,
10 C. E. Gr. 48, 51.

McKelway v. Cook, 3 Gr. Ch. 102.

Affirmed, Ibid. 115, note.

McKelway ads. Jones, 2 Hiirr. 345.

Approved, Price ads. W:ird, 1 Dutch.
225, 229.

McKnight v. Robbins, 1 Hal. Ch. 229.

Affirmed, Robbins v. McKnight, Ibid.
"042.

McKnight v. Walsh, 8 C. E. Gr. 136
Affirmed. McKnight r. Wnlsh, VI C. E.
'Gr. 498.

McLaughlin v. McLaughlin, 5 C. E. (ir.

190.

Reversed, McL:mghliii v. McLaughlin,
. 7 C. E. Gr. 505!

McPherson v. Housel, 2 Beas. 35.

Approved. Allen v. Morris, 5 Vr. 159,
I 100. S'-r^S. C. Ibid. 299.

Maffett V. Den. Tonkins. 1 Hal. 228.

See Humphrey ?•. Boze, 2 Root 438.

I

Magee v. Holland. 3 Dutch. 80.

Approveil. Klingman r. Holmes, 54 Mo.
;

304, 307.

i

Magie v. German Church. 2 Beas. 77.

j

Affirmed, German Church v. Magie, 2
i

.McCart. 500.

:

Magniac v. Thompson, Bald. C. C. 344.

Affirmed, Magniac v. Thompson, 7 Pet.

!
348.

I Magniac v. Thomson. 2 Wall. Jr. 209.

|- Affirmed, Magniac v. Thomson, 15

;

'How. 281.

Manhattan Co. v. Van Keuren, 8 C. IZ. Gr.

i 251.

i
Approved. Hutton v. Camden, 10 Vr.

i

122, 130.

I

Manko v. Chambcrsburg, 10 C. E Gr. 168.

, See S. C, 10 Vr. 490.

j
Mann v Glover, 2 Gr. 195.

;

Modified, State v. Sjiencer, 1 Zab. 196.

i

See State v. Fo.x, 1 Dutch. 500, 588.
Manning r. Crai-r. 3 Gr. Ch. 436.

Sees. C,4 Hal. Ch. 800.

Manning v. Shotwell, 2 South. 584.
Criticised. Morris Canal Co. r. \'an

Vorst. 1 Zab. 100, 128.

Maris v. Sparks, 1 South. 309.
Questioned . State, Elder v. Medical Soc,

j

6 Vr. 200. 203.' See Dock r. Eliz. Co ,

1

5 Vr. 312. 315. Certiok.\ri, ? 109.

Marlatt v. Warwick, 3 C. E. Gr. 108.

I

Affirmed. Marlatt v. Warwick. 4 C. E.
(ir. 439. C. E Gr. 404. Explained,

'

:\rerritt v. Bro'vn, (i C. E. Gr. 401,

404. S. C, 8 C. E. Gr. 50.



CASES CRITICISED. xxxiii

Marsli r. iMarsli.—Miller r. Baptist (hiiiTli.

Marsli r. Maisli, 1 C. K. (Ir. :;'.il, ;i',i."). IMfliclm /•. IJ.inu-t, Coxc sn.
CV//kv«(/, (Joodwin /. CiDodwiii. S ('. K. Ovrmihil. {'r.wn-is'w r Van Noxx I'm

(ir. 'JIO. 211; Hlaclc /•. l?lacl.-, 11 C. l>0.

E. (Jr. 4;51, 4:V.\. Mcijrs r. Lister. .S C. K. (Jr !'.»'.».

Marsh r. ]\Iileliell, 11 (' K. (ir. t'.)7. A/iprornl. Holiiii.son r. I}an;;li,;51 Midi.
AJiinni'tl, Mitclicll r. Marsh. I'J ('. K. 'I\)0. 2'X). S. (;., 10 (). K. ?Jr. 4S<J.

(•' t>31. .MeldriiiM »' .larvis, Co.sc 'J(i;{.

Marsliinaii r. Conklin, •_' ('. E. (Jr. L'S2. Contra, Deaeuii r. Shrove, 3 Zah. 20').

Ajfiriiicd, Marshinaii /'. Conklin, <i ('. MelieU r. Vn.irhees, 0(,!. E. (Jr. oOo.
E. (Jr. -")!(;. Affirnin!. Voorhecs i\ Mt iiek. 10 C E.

Martin r Carron. 2 Dutrh 228. (Jr. r)2.'{

-l/>y*/Oirf/, State. Evans c. J(>rsey City, (i Melony /'. Melony, MS.
Vr. o81,;)S-i. AV/>/a/((rr/, State. Baxter JjislnK^iiislird, Yule /•. Yule, 2 Stock.
('.Jersey City, 7 Vr.lSS,l<,)2. Reversed, \ZS,\Ao
Carron r. Martin. Ihid. 594. Melville e. Brown, 1 Ilarr. 20s. ;3';3.

Martin r. llillycr, (> Hal. 22. ,SW' Stewart i\ Wallers, <) Vr. 274, 277 ;

Dhfinfjuhlu'd, Betidolieni r. Alexan- ("^urrv ''. (Jlas.s, 10 C. E. Or. lOS;
dria, 2 Vr. Slid. 8(i7. Davis v. Dean. 11 C. E. (Jr. A'M',.

Mar(in /•. Martin. 5 (A E. (Jr. 421. IMerchants' IJank v. Norlhnii>, ~ <
'• E. <Ji-.

OeerrnJed. Stoekton c. Dundee Co., 7 iSS

C. E. (Jr. 5(1. Alfinned, Moroh.-mt.s" Bank r. Noilh-
Martin r. MillviUe, 8 Stoek. 222. '

rup. 8 C. E. (jr. 582.
Distini/nialied, Voorhis r. JSIurphy, 11 Merritt c. Brown, 4 0. E. (Jr. 280.

C. E. Or. 434, 435. ' Modified, ^Nferritt v. Brown. C. E. Gr.
Martin r Soinerville Water Tower Co., 3 4oi. S. ('., ("> C. E. (Jr. 134.

Wall. Jr. 200. Merselis v. Vreoland, 4 Hal. Cii. 223.
Erplaiiied, Knder r. Southeasterly Dis- S. C., Ihid. 575.

trict, 7 Vr. 273. 278. *

"

Mcrshon r. Ilohensack, 2 Zah. 372.
Martin r. Waddell, 10 Pet. 307, 3 Harr. 495. - Affirmed, Mershon /'. Ilohensack, •>

Approved, Den. v. Jersey Co.. 15 How. Zah. 580.

420. Kfplaiued, Stevens v. Paterson
|

Messenger v. Penn. R. R Co.. 7 Vr. 407.

H. R. R. (>>.. 5 Vr. 532. 500 ; Wooley ' Affirmed. ^Messenj^er v. Penn. R. R. Co.,

V. Ciiniphell, 8 Vr. U)3, 107. 8 Vr. 531. Diatinqnished, Stewart v.

Massaker v. Mackerly, 1 Stock. 440. Lehi.uli \'ailey R. R. Co., 9 Vr. 505.
Approved, Shari)'r. Cutter, 10 C. E. Gr. 520.

'

425. Metier i-. ]Meller, 3 C. E. Gr. 270.

Mathews r. Warne, Hal. 295. j Affirmed. INIetler r. Metier, 4 C. E. Gr.
Distiiie/uixlied. Sterling' v. Van (^leve, 7 457. See Shot well v. Strnl)le. C. E.

Hal. 285. 2S9. Explained, Ci\k\\\e\\ Gr. 31. 35.

r. Fifield, 4 Zah. 15l). 158; Woodruff Metropolitan Bank v. Durant,7C. E. Gr.35.
/•. (.'hai)in, 3 Zah. 555, 500. Affirmed, Durant i'. Metrf)politan Bank,

Mattix ad.s. Steelinan, Vr. 407.
* 9 C. E. Gr. 550.

See S. C , 7 Vr. 344. Meltler v. Easton and Anii>ov R. R. Co.,

Maxwells Case. MS. 10 C. E. Gr. 214.

Approved. Andre.ss v. Weller, 2 Gr. Ch. S. C, 11 C. E. Gr. (35.

004.00(5. Meyer v. Bi.shop, 12 C. V. Gr. 141.

Mayo 1' Gray, Pen. 837, 840. Affirmed, Mayer v. Patterson, 1 Stew.

Qiudified. Den. Howell v. Ashmore, 2 239.

Zal.. 201, 20(). See Sheridan r. Me- Michener v. Lloyd, 1 C. E. (Jr. 41.

dara. 2 Sti)rk. 469. Explained, Townshend r Simon, 9 Vr.

Mead v. Coonihs. 4 C. E. Gr. 112. 2o9, 244
See S. C. 11 C. E. Gr. 173. Middleton v. New Jersev W. R. R. Co., U

Mead v. Kirkimtrick. 3 Hal. 308. C. E. Gr 209.

D/V/^.r/^t/.s/i^f/, Townley r Rutan, Spcn. Reversed, Randolph v. Earned, 12 C.

(304^007. * E. Gr. 557.

Mechanics' Bank v. Biid.ues, 1 \'r. 112. ?tIiddleton v. Taylor. Coxc 445.

Explained, State, Taintor *•. Morris- Critieimd, Ludlain r. Broderiek, 3 (ir.

town, 4 Vr. 57,01. 2(19. 271.

Mechanics' Building Ass'n v. Conover, 1 Middletown v. McO)rnnek, Pen. 500

McCart. 219. Criticised, Ordinary v. Smith, 2 Gr.

Approved. Red Bank Ass'n v. Paterson, 479, 481. Krplained, Brinkerhofl' r.

12 C. E. (ir. 223. 225. Modified. Her- .Doremus, 5 Hal. 119. 122.

hert V. Mech. Build. Ass"n. 2 C. E. Midmer v. Midmer. 11 C. E. Gr. 299.

(Jr. 4<)7. Affirmed. Midmer v. Midmer. 12 C. H
Mecrav v. Richardson, MS. Gr. 518

Criticised, Hillver v. Schenck. 2 Me-
,

Miller r. Baptist ChurJi, 1 Ilarr. 2.)1.

(^art. 398 402. Overruled, Clark v.
;

Jjjp/'om/, Worrell ?•. Fn-st Church, s C.

Haines, 3 Gr. Ch, 130, 139. E. Gr. 90, 100.



CASES CiUTlCISED.

Millei' V. Bridgewater.—Morris County Bank v. Eockaway Man'fg Co.

MilUu" r. Bridgewater, 4 Zab. 54.

Approved, State, Whitenack i\ Ber-
nards, 10 Vr. GO, Gl.

Miller r. English, 1 Zal). 317.

Dixtinrjuishrd, Gilleland v. Schuyler, 9

Kan. 560, 501. S. C, 2 Hal. Ch. 304.

Miller r. Ford, Sax. 3G5.

Qualified. Metier v. Metier, 3 C. E. Gr.

27(), 274.

Miller v. Forman, 8 Vr. 55.

Accord, Lore v. Moyneiian, IG 111. 277.

Miller v. Gregory, 1 C. E. Gr. 274.

Approved, O'Brien r. Hullish. 7 C. E.

Gr. 471,470.
jMillor ( Henderson, 2 Stock. 320.

S. C, 1 Beas. ]40.

Miller v. Jamison, U C. E. (ir. 404.

Reversed, ^iwmi^on v. INIiller. 12 C. E. Gr.

58G. S. C.,9C. E. Gr. 41.

Miller r. INIartin, 3 Hal. 201.

Qunlified, Hamilton r>. PeiK-ofk,3 Harr.
43-1, 43G.

Miller r. Miller. Sax. 38G.

Modified, Nov. 1833. l)iHti)upushed,'

Yule V. Yule, 2 Stock. 138, 145.

Miller r. .Mi.ler, 1 Gr. Ch.l39.
Approved, Derhv r. I)erl)V, G C. E. Gr.

3G, 47, 51. Afiirmed, Ibid. 144. note.

Miller r. Miller, 10 C. E. Gr. 354.

Reversed, Reddish v. ^Miller, 12 C, E. Gr.

514.

Miller v. Stewart, 4 Wash. C. C. 26.

Approved, Smith v. United States, 2
Wall. 219, 234. Affirmed, Miller v.

Stewart, 9 Wheat". G80. Denied,
Tremper v. Hemphill. 8 Leigh 623,

625, G28.

Milnor v. Milnor, 4 Hal. 93.

Expldined, Evans v. Adams, 3 Gr. 373,

375. See Melville v. Brown. 1 Harr.
3G3, 369.

Mills V. Sleght, 2 South. 5G5.

Criticised, Schuvler v. ISIcCrea, 1 Harr.
248, 250.

Montibrt v. Vanarsdalen, 2 South. (J8G.

Accord, Apgar v. Hiler, 4 Zab. 808.

Montgomery v. Bruere, 1 South. 2G0, 265.

Denied, Yeo v. Mereereau, 3 H:irr. 387,

390, 401.

Montgomery v. Bruere, 1 South. 260.

Reversed, Montgomery v. Bruere, 2

South. 865. See Shields v. Lozear, 5
Vr. 496, 503.

Montgomerv v. Reynolds, 2 Gr. 283.

Criiicised, Pharo v. Parker, 1 Zab. 332,

334, 752.

Montgomery v. Snowhill, Pen. 361.

Distinquished, Vanguildcr ?-. Stull, 5
Hah 233, 236.

Moore v. Bonnell, 2 Vr. 90.

Approved, Bentlev /'. Whittemore, 4 C.
Iv Gr. 462, 465.

'

See Hentlev v. Whit-
temore, 3 C. E. Gr. 366, 372.

Moore r. Central R. R. Co., 4 Zab. 268.

Affirmed, Cential R. R. Co. v. IMoore, 4
'Zal). 824. See Sweel ;-. Lee, 3 Man.
(fc G. 452.

Moore v. De (iraw, 1 Hal. Ch. 346.

See Wyeofi'r. Combs, 1 Stew. 40, 41.

Moore v. Ewinji;, Coxe 144.

Doubted, Pintard v. Irwin, Spen. 497,

510. See Charles v. Hoboken, 3
Duteh. 203, 205.

Moore v. Gamble, 1 Stock. 246.

Approved, Dou<;htv v. Doughty, 12 (?.

E. Gr. 315, 319.

Moore v. Hamilton, 4 Zab. 532.

Approved, Parsell v. State, Mann, 1 Vr.

530, 551 1.

Moore v. Rake, 2 Dutch. 574.

Approved, Vreeland v. Blauvelt, 8 C.

E. Gr. 483, 485.

Moore v. Tripi)e, Spen. 2C3.

Explained, Huncke v. Francis, 3 Dutch.
55. 64, Elmer, dis.

Morehouse v. CJotheal, 2 Zab 430.

Reversed, Ibid. -^40, note. See Zabriskie
v. Wood, 8 C. E. Gr. 511, 547.

Moores v. Moores, 1 C E. Gr. 279.

Explained. English /'. English, 12 C. E.

Gr. 579, 580.'

Morgan v. Kose. 7 C. E. Gr. 583, 593.

Approved, Worrell v. First Church, 8
C. E Gr. 96, 105; Black v. Del. and
*Rar. Canal Co , 9 C. E. Gr. 455, 477.

Morris v. Condit, IMS.

Approved, Ludlow v. Van Camp, 2 Hal.
113, 114.

Morris r. Tnylor, 7 C. E. Gr. 438.

Affirmed, Tavlor v. Morris, Ibid. 606.

S. C, 8 C. JE. Gr. 131.

Morris Aqueduct ads. Jones, 7 Vr. 206.

Affirmed, Jones v. Morristown Aque-
'duct Co.. 8 Vr. 5.56.

Morris Canal Co. v. Fasjan, 3 C. E. Gr. 215.

See S. C, 7 C. E. Gr. 430.

Morris Canal Co. r. Fisher, 1 Stock. 667.

Approved. Morris Canal Co. v. Lewis, 1

Beas. 323, 329 ; Mech. Bank r. New
York, <fcc. R. R. Co., 13 N. Y. 599,
625.

Morris Ciuial Co. v. Jersey City. 1 Beas. 227.

Affirmed, Jersey Citv v. Morris Canal
Co., Ibid. 545".

Morris Canal Co. v. Jersey City, 1 Beas. 252.

Reversed, Jersey City v. Mori-is Canal
Co., Ibid. 547.

Morris Canal Co. ads, Mitchell. 2 Vr. 99.

Criticised, State, Elder v. Medical Soc.,

6 Vr. 200, 203. See McQuade v. Em-
mons, 9 Vr. 397.

Morris Canal Co. v. Rverson, 3 Dutch. 457.

See S. C, 4 DutclK 97.

Morris Canal Co. v. Stearns. 8 C. E. Gr.
414.

Affirmed. Stearns v. Morris Canal Co.,
"9 C. E. Gr. 588.

Morris Canal Co. v. Van Vorst. 4 Harr. 9.

See Line r. Nelson. 9 Vr. 358, 361.

S. C, Spen. 167, 200, 1 Zab. 100, 3
Zab 98.

Morris Countv Bank v. Rockaway Man'ig
Co., 1 McCart. 189.

See Heill /'. Braden, 54 Ind. 72. S. C,
1 C. E. Gr. 150.



CASES CRITICISED.

Mollis iiiul Essex K. K. Co. ads. Xsvcs.— Xiclio Nirl,

\':m Volkcn- Nnl. 1

(Vntriil H. K.
State, Jersey
R. Co.. 6 Vr.
('. EiistoM and

217, 22*;.

y. Hudson
3.S4.

'. Newark, 2

Morris and Ksstw K. li. Co. ads. Ayre
Dm eh. ;5',»;5.

Critifi!<eil, Coniplon v.

Imru;h, "> Vr, lo4, loa.

Morris and Esse.x K. K. Co. r. Centra
R. Co.. 2 Vr. 20.").

Dktinguiiihcd, Chi Ids r.

Co.. 4 Vr. 32:?, 327;
City ('. INIontelair R.
328,332; Creenwieli v.

A. R. R. Co., DC. E.Gr.

Morris and Esse.x R. R. Co,
1'unnel Co., lO C. E. Gr.

See S. C, lie. E. Gr. 21)5.

Morris and Essex R. R. Co. /

Stock. 352.

Approved, State, Jersey City /'. jNIont-

elair R. R. Co., (> Vr'. 328,'331.

Morris and Essex R. R. Co. v. Prudden, 5
C. E. Gr. 530.

Approved, llackensack Co. v. New Jer-

sey INI. R. Co., 7 C. E. Gr. 94, 07.

Explained, Stevens v. Newark and V.

R. R. Co., 5 C. E. Gr. 12(), 13'); Car-
lisle V. Cooper, G C. E. Gr. 57tj, 584;
Blaek r. Del. and Rar. Can.ul Co., 7

C. E (Jr. 130, 420.

Moses ('. Thomas, l' Dutch. 124.

Afjirined. Van Waggoner v. Moses,
"ibid. 570.

Moulin V. Trenton Ins. Co., 4 Zah. 222.

Approved, Thompson v. Whitman, 18
Wall. 457. Explained, INIcCahill v.

Equitable Assurance Co., 11 C. E.
Gr. 531, 538. See S. C, 1 Dutch. 57.

Multbrd V. Bowen. 4 Hal. Ch. 751.

Qualified, Runyon /'. Newark
Rubber Co., 4 Zab. 4()7, 476.

C, 1 Stock. 797.

Mulford V. Peterson, 6 Vr. 127.

Reversed. Peterson v. Mulford
481.

Mulford V. Hiers, 2 Beas. 13.

Approved, McLaughlin v. McLaughlin,
5 C. E. Gr. 190, 195, 7 C. E. Gr. 505,

512.

Mulock V. INIulock, 3 Harr. 184.

Approved, Shepherd v. Newkirk, Sjjcn.

343, 340.

Munday v. Vail. 5 Vr. 418.

See Davis v. Headlev, 7 C. E. Gr. 115,

125; Marsh v. Mitchell. 11 C. E. Gr.

497, 499; Wilkins v. Kirkbride, 12

C. E. Gr. 93, 9(1

Mnndy v. Mundy, 2 McCart. 290:

Approved, Allaire v. Allaire, "^ Vr. 312,

32().

Munn V. Merry, 2 Gr. 184.

Criticised, Smith v. Abbott, 2 Harr.

358, 3()2.

Murray v. Elston, 9 C. E. Gr. 310.

Affirmed, Murray v. Elston. 9 C. E. Gr.
"589. S. C, 8 C. E. Gr. 127, 212.

Mutual Ben. Life Ins. Co. v. Rowand, 11

C. E. Gr. 389.

Reversed, Jacoltus v. Mutual Ben. Life

Ins. Co., 12 C. E. Gr. <;04.

N.

India
See S.

d, 7 Vr.

Jaidc of .Metropolis r. Spragne, 5 C.
E. (ir. 13.

Ajiproveil. Strong v. Van Deursen, S C.

E. (ir. 3(;9, 371 ; Huebor v. Diebold,
IOC. E.(h-. 170, 173; Cooper r. Ham,
49 Ind 393, 405. Reversed, Nat. Hank
of Mcitropolis v. Si)rague. C. E. Gr.
530. See Woodward v. Bullock, 12
C. E. (Jr. 507, 508. Set S. C , 5 C. E.

Gr. 159, G C. E. Gr. 458, 8 C. E. Gr. 81

.

Nat. Railway Co. v. Easton and A. R. R.

Co., 7 Vr. 181.

Approved, '^iQluiyrv. v. Easton and A.

R. R. Co., 11 C' E. Gr. 425, 42.S.

Neighbour v Trimmer, 1 Harr. 58.

Distinguished. Taylor v. Doremus, 1

Harr. 473. 478. Questioned, Mangold
V. Thorpe, 4 Vr. 134.

Neville v. Demeritt, 1 Gr. Ch. 321.

Explained, Graham v. Berrymau, 4 C.

E. Gr. 29, 33, (3 C. E. Gr. 370, 372.

Supra, EVIDENXIC, XVII(/).

Newarlc v. Pompton, Pen. 10, 38.

Approved, Nottingham *'. Amwi-ll, 1

Zab.- 27, 32.

Newark Bank v. A.ssessor, 1 Vr. 13.

E.rphdned, State, International Assur-

ance Co. V. Haight, G Vr. 279, 280.

Newark lime Co. v. Morrison, 2 Bea.s. 133,

13G.

Criticised. Whitehead v. First Chui<'h,

etc., 2 MeCart. 135, 137.

Newark Plank Road Co. v. Elmer, 1 Stock.

754
Affirmed, Ibid. 781.

New Barbadoes Bridge Co. v. Vreelantl, 3

Gr. Ch. 157.

Approved. Lawrence v. Lawrence, G 0.

E. Gr. 317, 321.

Newbold ('. Lamb, 2 South. 449.

Approved.. Corlies v. Vannote, 1 Harr.

324, 328.

New Hope Bridge Co. v. Rich. 4 Hal. Ch.

G48.

Affirmed, Rich /•. New Hope Bridge

Co., Ibid. 908.

New Jersey Ex. Co. v. Nichols, 3 Vr. IGG.

Approved, Tomlinson v. Derby, 43

Conn. 5G2, 5GG Affirmed. New Jer-

sey Ex. Co. V Nichols, 4 Vr. 434.

New Jersey R. R. Co. ads. West, 3 Vr. 91.

Atfirnied. New Jersey R. R. Co. v. West,
4 Vr. 430. See Vanderbeck v. Hen-
dry, 5 Vr. 4G7, 472

New Jersey Zinc Co. v. New Jersey Fraid<-

linite Co., 2 Beas. 322.

Reversed, New Jersey Zinc Co. i'. New
Jersey Franklinite Co , 2 McCart.

418. 'Affirmed. U. S. C. C for N. J.,

March, "1877. S. C, 1 ^IcCart. 308.

Nichols V. Disner, 5 Dutch. 293.

Affirmed, Nichols v. Disner, 2 Vr. 4(51.

Nichols V. Nichols, lt> C. E. Gr. GO.

See Douiihty v. Doughty, 12 C. E. Gr.

315, 325.



CASES CRITICISED.

Nichols ads. State.—Paulison ads. Halsev.

Nicllol^s </(/.N-. State, li South, o.")!*, 542.

Qiuilificd. Morris Canal Co. ads. State,

•J Or. 41i . 480.

Nit;htin_<:;ale /'. ^[eninni.s, 5 Vr. 401.

Aj)pruvc(l, Trusclcll v. Jonos, 8 C. !•>. (Jr.

r_'l. 12-2. 55(); La ins v. Martin, 11 C.

K. (Jr. 513; Tcrhunc v. Tavlor, 12 C
E. (Jr. 80, 81.

Koiee r. Brown. 9 Vr. 228.

Affirmrd. Noice r Brown. 10 \'r. l.'lo.

'Scc S. C, Nov. Term. 1877.

Norcom r. Rosjors, 1 ('. E. (Jr. 484.

ylp/jrom/, Bird r. Bird, 21CJratt. 712, 718.

Norero.-8 r. Boidton, 1 Harr. 310.

Apprond. Kinnev ('.Central 1\.K. Co.,

5 Vr. 273. 274.
' Doubtnl, Den. Biith-

erlbrd v. Fen, 1 Zal>. 700. 703.

Norrross v. Bonlton, 1 Harr. 310.

SV-^ State r. Brownint;^, 4 Dntch. 556;
Lozear r. Sliield,s,'8 C. E. Gr. 509,

512.

Koreross r. Bonlton. 1 Harr. 310. 318.

See Bareklow v. Huteliinson. 3 Vr. 195.

198.

Norcro.ss r. Fisher, MS.
Approved, West v. Walker. 2 (Jr. Ch.

27'.». 291, note.

Norri:* v. Thomson. 1 ('. E. (Jr. 218.

Rever.sed. Norris v. Thomson, Ihid. 542.

See S. C. 2 McCart. 493.

Norris v. Thomson, 4 C. E. Gr. 307.

Affiritied. Thomson v. Norris, Ihid. 575,

5 C E. Gr. 489. See ("hamherlain ?>.

Stearns. Ill Mass. 2(57, 2t)8.

Oherlo /'. Lcrch, 3 C. E. Gr. 340.

Affiimed. Lerch r. OI)erle. Ihid. 575.
'

I'lrpliiined, Sehenek r. Vail. 9 C. E.
Gr. 538. 551. See Van^han r. Jones,
23 Gratt. 444,458 ; Fid'lcr v Hig2;ins.

(J C. E. Gr. 138. 145.

Ohert r. Ohert. 2 Stock. 98.

I Affirmed, Oi)ert v. Ohert, 1 Beas. 423.

Exphnned, Shejiherd or/.s. Hedden, 5
Dntch. 334, 338; Smith r. Drake, 8
C. E. Gr. 302, 305. Ser S. C, 1 Hal.
Ch. 397, 3 Harr. 73.

Ojjden V. Gihhons, 2 South. 518.

Reveri<ed, Gihbons v. Ogden, Ihid. S53.

O'Hanlin v. Den., Spen. 31.

Approved, Crane v. lieeder, 21 Mich.
24 80. Affirmed, Den. Van Kleek
r. O'Hanlon, 1 Zah. 582. Qmdified,
(\)l,a;an v. McKeon, 4 Zal>. 5(16, 575.

Olden V. Hallett, 2 South. 4C.(), 4G9.

Afiproved,V>:\\\An\mc v. Haight, 1 llarr.

190. 200.

Olden r. White, 1 Hal. Ch 029.

l)i.stiiH/i;i.'<lied, Dev v. Dev, 4 C. E. Gr.
137.110.

Oliver r. Jones, 2 Hal. 123.

Se,' S. C . 3 Hal. SO.

Oliver v. Piielps, Spen. 18^
Affirmed, Oliver v. Pheliis 1 Zah. 597.

Opdvke r B vrtles, 3 Stock, 133.

Sec S. C, Uj)dike r. Bartles, 2 Beas. 231.

Ordinarv v. Coolev, 1 Vr. 179.

S^'f S. C, 1 Vr. 271.

Ordinary v. Rohinson, 1 Hal. 195.

Approved, llonasss Case, 1 McCart. 493,

495. K.rpliiined, Ordinary '•. Hart, 5
Hal. 05, (Hi.

Ordinarv r. Updike. 2 Gr. 270.

/v7>/rf/»r(/, Halsted r. Fowler, 2 Zah. 48,

50, 52.

Outcalt V. Ludlow, 3 Vr. 239.

Approved, Clark v. (Jilhert. 39 Conn. 98.

(.)verman v. Ilohoken Bank. 1 Vr. 01.

A(finiied, Overman v. Ilohoken Bank,
2 Vr. 503.

Owen V. Arvis, 2 Dutch. 22.

Approved, NmI. Bank of Metropolis v.

Sprague. C. E. Gr. 530, 540.

P.

Page V. Wright, 4 Wash. C. C. 194.

Affirmed, Wright r. Denn, 10 Wheat.
204.

Panghorn v. Young, 3 Vr. 29.

Approved. Divisi(.)n of Howard Co., 15

Kan. 194, 211.

Parker r. (Jlranimer, Pen. 271.

Diatinciuinhed, Thompson v. Harvey,
Pen'. 895.

Parker v. (iriggs. 1 South. 101.

Dht'nuiuiahed, English r. Sharpe, 3 Gr.

457, 4o8.

Parkhurst v. Mnir, 3 Hal. Ch. 307.

See S C. Il)id 555.

Parret v. Van Winkle, MS.
Dislinguhhed, Den. ?'. Jaques. 5 Hal.

25.), 2()5. Explained, Warrick v.

Hunt, Hal. 1, 9. See Bockoveri'.
Ay res, 7 C. E. Gr. 13, 15.

Parvin v. Miller, Coxe 200.

Cordra. Deacon v. Shreve, 3 Zaij. 204.

Passaic v. State, 8 Vr. boS.

J)i!itin(/ui.iheil. Bogert v. Elizaheth, 12
C. E. Gr. 508, 509.

Paterson v. Society, 4 Zab. 88".

Approved, Matter of College St., 8 R.
I. 474, 481 ; Stone r. Charlestown,
114 Mass 214, 222; Shumway v. Ben-
nett, 30 Mich. 451. 4-30; State, N. J.

R. R. Co. V. Elizaheth, 8 Vr. 330, 332.

Paterson Bank v. Ludlow. Hal. 354.
Di>itiu(/iiis/ied, Sniith v. Tucker. 2 Harr.

82. 85. See Campbell '•. White, 22
Mich. 178.

Paterson Turnpike Co. v. Van (^rden, Pen.
534.

Contra. State. Charlicr v. Woodruff, 7
Vr. 204, 205.

Paterson and R. R. R. Co. v. Ackernian, 4
Zah. 535.

Bi.stinqiii.'ilted. Hockenhnrv v. Alpauirh.
5 Vi-. 342, SVX

Paulin V. Kaighn, 3 Dntch. 503.

Jiever.sed, Paidin v. Kaighn. 5 Dutch.
480.

Paulison u<{s. Halsev, 8 Vr 205.

Affirmed, Paulison ?-. Halsev, 9 Vr. 488.

See S. C, 7 Vr. 400.



CASKS cifrncisKD.

I'iixsnii r S\v(M'l.— I'ott.s r. Ticiitoii W'.itcr I'uufr Co.

Pjixsoii r. Sweet. 1 (ir. I'.Ml.

Qitdlifiril, \V(i()(ll)ritl,!4(' r. Uetroil, S

Mii-li. 1>74, ;ill

I'eiU'ocU /'. Xowliold, 8 (ir. Cli. (51.

Alfiriar<l,I'vi\cw-k r. Newlx.ld, 1 Hal.
Ch. r)3;"3.

iVacofk r. Wilde.s, -S Hiil. 17'.).

J)isliii(fiiisJi('il, Wiilker v. Anderson, ;}

Uarr. :217, L'lO. Krplaiurd, ridlin.uor

ads. Van Enibiirgli. 1 Harr. 4")7, -llJi.

I'eake v. Labaw, G C. E Gr. 2iY.).

Approvnl, Perkins v. Elliott, 7 C. E.

Gr. 127, 128.

Pears v. Baclie, Coxe 20G.

See S. C, Coxc 288.

Peek )'. Frecliolders of Esse.x, Spen. 457.

lleveracd, Peek r. Freohoklers oi' Esse.x,

1 Zab. GoG.

Peer v. Cookerow. 2 Beas. 13G.

Spc S. r., 3 Stoek. 432. 1 MeCart. 861.

Peltier ads. Washington Bank, 2 Gr. 257.

Disfi)i(juisli('(l. State /'. Green, 3 Gr. 88,

89. Explained, Smith v. Abbott, 2
Harr. 358, 3G1 ; Benson ada. Ben-
nett. 1 Dntch. IGG, 168. Ser' S. C, 2
Gr. 391.

Penn v. Craig. 1 Gr. Ch. 495.

Appwi'cd, Aldrich v. Wilcox, 10 R. I.

405, 413.

Pennington r. Van Ilouten, 4 ITat. Ch. 272.

Affirmed. Van Houten v. Pennington,
jl.id. 745.

Penn. K. R. Co. v. MiUthev.s, 7 Vr. 531.

Approved, Del. L. and W. R. R. Co. v.

Tolie}-, 9 Vr. 525,530; Klein v. Jew-
ett, 11 C. E Gr. 474. 479.

Penn. R. R. Co. v. Messenger, 7 Vr. 4137.

Affirmed. Messenger v. Penn. R. R. Co.,

8Vr. 531.

Pentz i\ Sinionson, 2 Beas. 232.

DiHtinquiahed. Phelps v. Morrison, 10
C. E. Gr 538. 547.

Peppinger v. Low, 1 Hal. 384.

Approved. Coil v. Wallace, 4 Zab. 291,

310. Denied, Russell v. Cowles, 15
Gray 582, 584.

Ferine v. Van Note, 1 South. 146.

Criticisetl, Shoemaker af/.s. State, Spen.
153. IGO. Distinguished, State v. Plun-
kett. 3 Harr. 5. G. See Howe v. Plain-

tield, 8 Vr. 145.

Pei-kins V. Elliott, 7 C. E. Gr. 127.

Reversed. Perkins v. Elliott, 8 C. E. Gr.

526. .SVc Hurler v. Atwood, 11 C. E.
Gr. 504, 506.

"

Perrine v. Applegate, 1 McCart. 531, 538.

Approrfd, Wintermute's Case, 12 C. E.

Gr. 447. 458.

Perrine v. Cheesenuvn, 6 Hal. 174.

Approved. Long v. Hartwell, 5 Vr. 116,

125. See Mayberry v. Johnson, 3 Gr.

116, 123.

Perrine v. Evans, 6 Vr. 221.

Approved, Stout v. Leonard, 8 Vr. 492,

495.

Perrine v. Farr, 2 Zab. 356.

See Wild v. Deig, 43 fnd. 455, 461.

Perrine /•. Ilankinson. 6 Hal. is).

See Patten c. lleustis,2 Diileli. 2'.»:',, 207.
Perrine v. Little, 1 (ir. 248.

Approved. Randolph r. ( nderhill, 2
ILirr. 454.457.

Perry v. Orr. 6 Vr. 295.

Disfinqui.'flied, Havden r. Vrcelanii. 8
Vr. ;i72, 376.

Petrick v. Asberoft, 4 C E. (Jr. 339.
Seei^. C, 5 C. E. Gr. 198.

Pbaro /•. Parker, 1 Zal). 3;?2, 752.
Explained. Van Buskiik /•. Hol)oken
and N. V. R. R. Co., 2 Vr. 367, 369.

Phelps r. Morrison, 9 C. TO. (Jr. 195.

Apirnied, Phelps /'.Morrison, KM". E.

Gr. 538.

Philhower v. Todd, 3 Stoek. 54.

See S. C, Ii)id. 312, 4 Zab. 796.

Phillips /'. Kent. Spen. (>86.

See S. C. 3 Zab. 155.

Phillips r. Phillips, 3 ILil. 122.

Critieised, Norcross /'. Boulton, 1 ILirr.

310, 313. Overrided, Woodrutl' v.

Chapin. 3 Zab. 555, 560.

Phillipsburg Bank v. Fuimer, 2 Vr. 52.

E.rplainrd, Campbell v. Nichols, 4 Vr.

81, 88.

Pierson v. Glean, 2 Gr. 36
Disfingiti.slif'd, Morris Canal (Jo. />.

Ryerson, 3 Dutch. 457, 474.

Pierson v. Pierson, 1 Hal. 16H.

See S. C, 2 Hal. 125.

Pierson v. Rverson. 1 Hal. Ch. 196.

See S. C, 1 McCart. 181.

Pintard v. Davis, Spen. 205.

Affirmed. Pintard r. Davis, 1 Zab. 632.

Pitteuger v. Pittenger. 2 (ir. Ch. 156.

Criticised, Si)eck v. Wohlien, 22 Mo.
310, 316.

Plume V. Small. 1 Hal. Ch, 4(30.

Afjirnied. Plume v. Small, Ibid. 650.

Polhe'mus v. Empson, 12 C. E. Gr. 190.

Reversed, Eirison v. Polhemus, 1 Stew.
439.

Post V. Herbert, 11 C. E. Gr. 278.

Affirmed, Post r. Herbert, 12 C. E. Gr.
540.

Potter's Case, MS.
Distinguished, McKnight v. Walsh, 8

C. E. Cir. 136, 144.

Potter V. Potter. Pen. 415.

Approved, Force v. Haines, 2 Harr.
385, 388. 398. 408, 414.

Potts r. Arnow, 4 Hal Cli. 322.

See^. C. 2 Stock. 115.

Potts r. New Jersev Arms Co., 2 C. E. Gr. 395.

Approved, Middleion v. W. L. R. R.
Co.. 10 C. E. Gr. 31 IG, 309. Explained,

Rader v. Southeasterly District, 7
Vr. 273, 279. QinUified. Randolpli i'.

Middl.Hon, 11 C. E. (ir. 543, 548.

.SV^S. C, 2(\ E. Gr. 516.

Potts v. Trenton Water Power Co., 1 Stock.

592.

Criticised, Martin v. Somerville Co., 3

Wall. Jr. 206, 211. Qualified. Ran-
dolph V. Middleton, 11 C. E. Gr.543,
547.
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I'otts r. Wliitehead.—Reeves v. Hatkinson.

r..tts r. Wliitehcacl, 5 C. E. Gr. 55.
,

Atfiniml. Potts v. Whitehead, 8 C. E.

(ir. 512.

Powell V. Mayo. 1> C. E. Gr. 178.

Srr S. C. 11 C. E. Gr. 120, 12 C. E. Gr.

44(1.

Prail r. Tilt. 12 0. E. Gr. 303.

Aflinncd, Prall r. Tilt, 1 Stew. 479.

' I)i)<tin<juishr(l,Vvii\] c. Haniil,l 8tew.

GG, 70.

Prav )'. Jersey Citv. 3 Vr. 3'.i4.

'See Detroit r " Bhu-kehy, 21 Mich. 84,

116, 122. S. C, 4 Vr! 50G

Price r. Lawton, 12 C. E. Gr. 325.

Affintird, Lawtoii v. Price, 1 Stew. 274.

Price V. New JcMsey R. R. Co.. 2 Vr. 229.

Approved, United States Watch Co. v.

Learned, 7 Vr. 429. 430. See S. C, 3

Vr. 19.

I'rice V. Sisson, 2 Beas. IGO.

Approved. Cuenian v. Broadnax, 8 Vr.

508, 511. Affirmed, Weehnwken
Fcrrv Co. v.

' Sisson, 2 C. E. Gr.

475
'

Price V. Ward. 2 Hal. 127.

Explained, Sherron r. lluniiihreys, 2

Gr. 217, 221.

Price f«/.s. Ward. 1 Dutch. 225.

Approved, Thonip.son r. Whitman, 18
Wall. 457; Chew v. Brnniap;im, G C.

E. Gr. 520, 529.

Princeton ?'. South Brunswick, 3 Zah. 169.

DiMiiuinished. State. Dunn r. South
All) boy, 3 Vr. 275, 284. Explained,

New Barbadoes v. Paterson, 3 Dutch.
544, 545.

Princeton Bank v. Crozer, 2 Zab. 383.

Limiled, Caldwell r. Filield. 4 Zab. 150,

IGl. See Blair r. Compton. 33 Mich.
414. 424

Proprietors of Morris A([UC(hu-t ads. Jones,

7 Vr. 20G.

Approved, Douglass v. Esse.x, 9 Vr.

214, 217. Affirmed, Jones v. Morris-
town A(]Ueduct Co., 8 Vr. 55G.

Provost V. Bank of North America, MS.
Critieintd, Perkins v. Collins, 2 Gr. Ch.

482, 4S5.

PuUen V. Boney. 1 South. 125.

Overruled, Broadwell v. Nixon, 1 South.

362; Davison v. Schooler, 5 Hal.
145, 146; Bovlston v. Valentine, 1

Harr. 346, 347 ; Berry v. Williams. 1

Zah. 423, 429. Reversed, Nov. 1819.

PuUin^er ads. Van Emburgh, 1 Harr.
457.

>l/>;)roivY/, Walker r. Anderson, 3 Harr.
217, 220. Explained. Davis v. Ma-
hany, 9 Vr. 104. 106. See S. C, 1

Harr. 352.

Q

Qnackcnbush v. Van Blan-om. MS.. 1

Stock. 42.

Approved, Robert v Hodfres, 1 C. E. Gr.

299. 302.

Quack enbiish r. Van Riper, Sax. 476.

Approved, Vanwinkle v. Curtis, 2 Gr.
Ch . 422, 428. See S. C. 2 Gr. Ch. 350.

Quidort v. Pergeaux, 8 C. E. Gr. 472.

Approved, Cooper v. Ham, 49 Ind. 393,

4(16. See Ryno r. Rvno, 12 C. E. Gr.

522, 524.

Quinn v. Paterson, 3 Dutch. 35.

Distinf/ui.sJied, State, Parker v. New
Brunswick, 3 Vr. 548, 550.

Quinby v. Manhattan Co., 9 C. E. Gr. 260.

Approved, Blancke v. Rogers, 11 C. E.
Gr. 563, 567.

R.

Rader v. Road District, 7 Vr. 273.

Approved, Baldwin v. Newark, Vr.

158, 160. Distinguished. Randolph
V. Middleton, 11 C. E. Gr. 543, 548.

,
Randall v. Roche, 1 Vr. 220.

See Edwai-ds v. Elliott. 7 Vr. 449, 454.

Randoli)h v. Bayles, Pen. 52.

Criticised, Hann v. McCormick, 1 South.
109. See Aller v. Shurts, 2 Harr. 188,

190.
' Rawnsley v. Trenton Ins. Co., 1 Stock. 95.

!
See S. C, Ibid. 347. 2 Beas. 154.

Raymond v. Post, 10 C. E. Gr. 447.

Approved. Gerard v. Birch. 1 Stew. 317,

318.

Read v. Barker, 1 Vr. 378.

Affirmed. Read v. Barker, 3 Vr. 477.

Read v. Cornelius, MS.
Approved, West v. Walker, 2 (ir. Ch.

279. 290. note.

Read v. Cramer. 1 Gr. Ch. 277.

Approved, Graham v, Berrvman, 4 C.

E. Gr. 29, 34, 6 C. E. Gr. 370. 378.

Redway v (irant. MS.
Approved, Bunting ads. Allen. 3 Harr.

299, 304
I Reed v. Bainbridge, 1 South. 351.
' Approved, Clapp v. Ely, 3 Dutch, ooii,

569. Doubted. Evans v. Adams. 3 Gr.

373, 375; Melville v. Brown. 1 Harr.
363, 369.

i

Reed v. Van Cleve, 3 Dutch. 352.

Criticised, Ruckman )'. Bergholz. 8 Vr.
I 437. 442.

I

Reeve v. Cawley, 2 Harr. 415.

i

Approved. Stothoir v. Dunham, 4 Harr.
181,184; Wakeman f. Paulmier. 10
Vr. 340. 341.

' Reeve v. Elmendorf, 9 Vr. 125.

j

Approval, Wightman v. Brenner. 11
'

C. E. Gr. 489, 491.

Reeves v. Cooper, 1 Beas. 223.

Approved, Holmes ?'. Steele, 1 Stew.
173. 176. Affirmed. Reeves v. Cooper.
Ibid. 498.

Reeves r. Goff, Pen. 144.

DisiinquiKhed, Thompson v. Harvev,
Pen'. 895.

Reeves v. Hatkinson, Pen. 751.

Distinguished, Brown ads. Hendrick-
son. 10 Vr. 239, 241.
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Uoford V. CraiiH r, 1 \ r. lMO.

See 8. C. i' (.". E. (ir. ;!r.7.

RefoniUHl Dutch Cliuiili r. Ten Evrk, 1

Diitth. 40.

Ajiimired, Hoylaii (tda. Meeker, 4
Dutch. i!74,l2'!»r); Ottenson /•. Hollbnl,
7 Vr. V2\), 181.

Uv'nl V. Reid, 2 C. E. CJr. 101.

See S. C, (> C. E. Gr. 831.

lieilly V. Mayer, 1 Beas. 5.1.

Cri(i('i>i((l, Herbert v. Mechanics' Ajss'n,

2 C. E. (Jr. 407. 400.

Kenton v. ('haj)lain, 1 Stock. 02
Approved, Binlsall v. Colie.2 Stock. 03,

00; Cox )'. Peters, 2 Beas. 30, 42;
Randall v. Morrell, 2 C. E. Gr. 348,
340. See Coddington v. Tai)])an,]l
C. E. Gr. 141.

Kcoi-k ('. Newark, 4 Vr. 120.

Dislinc/itislifd, Morrison v. Bernards, 7

Vr. 210, 221.

Richards v. Clark, 3 C. E. Gr. 327.

Affirmed, Clark v. Richards. 4 C. E. Gr.
n74, C. E. Gr. 301.

Richards v. ^lorris Canal Co., 8 Harr. 250.

Explained, Allen r. Pancoast, S[)en.OS,

73. See S C, Spen. 180.

Richardson v. Peacock, 11 C. Y.. Gr. 40.

See^. C. 1 Stew. 151.

Richnian v. Richnian, 3 Hal. ob.

See S. C, 5 Hal. 114.

Ridgeway i\ Brick, MS., July, 1825.

Approved, Donnington c Meeker, 8

Stock. 302, 360.

Righter v. Spear. 3 Gr. KJO.

Corrected, Erving v. Ingram, 4 ZaU. 'r2i>.

522.

Bitter r Merseles, 4 Zah. 627.

Approved. Hoagland v. Ratibrty, 8 Vr.
544, 546. Explained, Waterman v.

Merrill, 4 Vr. 878, 880.

Road, matter of, 1 South. 31.

Distinguished, State v. Green, 8 Harr.
170,181.

Robbins i'. Abraliams, 1 Hal. Ch. 16.

Approved, Collard v. Smith, 2 Beas. 48,

45; Vandcrveer v. Hulcomb, 7 C. E.

Gr. 555, 558. S. C, Ibid. 51, 405.

Robert v. Hodges, 1 C. E. Gr. 200.

See McGee v. Smith, Ibid. 462. 467;
Currv ;•. Glass. 10 C. E. Gr. 108. 100

;

Davis ('. Dean. 11 C. E. Gr. 436, 437. i

Roberts ads. Ilolsworth, 5 Hal. 57.

Approved, State. Ricardo v. Passaic, 9

Vr. 182. 183.

Robeson v. Pittenger, 1 Gr. Ch. 57.

Approved, Banks v. Am. Tract Soc., 4
Sandf. Ch. 438. 464; Morrison v.

' Marquardt, 24 la. 85, 58; Gerber v.

Grabel, 1(5 111. 217. 220; Berkeley v.

Smith, 27 Gratt. 802,808; Whiter.
Bradley. 'lO Me. 254. Contra, King

\

r. ^Miller. 4 Hal.- Ch. 550; Keats v. :

Hugo, 115 Mass. 204, 216; Janes v.

Jenkins, ;H Md. 1. Doubted, Har- -

wood V. Tompkins, 4 Zab. 425. 477.
'

See Barnett v. Johnson, 2 McCart.
481.

Roi)inson v. rr(|uhMit, 1 Rcas. 515.
AHirmed, II. i. I. 58s.

Rockalcllar v. Rhea. 7 Hal. 180.
Criticised, Thorpe r. Keeler, .8 Harr

251, 258.

Rockwell V. Lawrence. 1 Hal. Ch. 20.
See's. ('., 2 Hal. Ch. 100.

Rockwell V. ^lorgan. 2 Beas. 11'.).

See S. C., Ibid. .JM.

Rogers v. Brokaw. 10 C. E. (Ir. 4'X>.

Approved, Q:\sv v. Arnetl, 11 (
'. E. Gr.

450. 461. A(lirnied, Blancke r. Rdg-
ers, 11 C. E. Gr. 568.

Rogers r. Bullock, Pen. 516.
Criticisid, Dungan ad^. Miller, S Vr

182, 188.

Rogers v. Colt, 1 Zab. 18.

Affirmed, Rogers v. Colt, Ibid. 704.
Disfiiit/nis/ird, Midford ?•. Peterson,
Vr. 127. 185.

Romaine v. Hendrii.-ksou, 12 C. E. Gr. 162.
Affirmed. Romaine v. Hendrickson, 1

Stew. 275. S. C.. C. E. Gr. 281.
Romeyn v. Van Campen, MS.

Appmved, Den. v. McMurtiie, 8 (4r.

27(), 285.

Roome v. Counter, 1 Hal. 111.

Distinyuished. Smith v. Curtis. 5 Dutch.
84.5, 847; Stokes v. Tilly, 1 Stock.
130, 185; Fisher v. Skillman, 3 C. E.

Gr. 220, 235. See Macknet v. .Mark-
net, C. E. Gr. 277.

Rosenkrans v. Snover, 4 C. E. Gr. 420.
Aj)proved. Earie /•. New Brunswick, 9

Vr. 47, 52.

Rosevelt v. Gardner, Pen. 701.

Approved, Freeman ads. l)i-itiin, 2
Harr. 101, 106.

Ross /'. Adams, 4 Dutch. KiO.

Approved, Sisson v. Donnelly. 7 Vr.
482. 484. Distinguished, Horner v.

Webster, 4 Vr. 387, 405. lieversed,

Adams v. Ross, 1 Vr. 405.

Ross V. Elizabethtown and S. R. R. Co.. 1
Gr. Ch. 422.

See Ross v. Somerville \\. R. Co., Spen.
230.

Roumage r. Mechanics' Ins. Co, 1 Gr. 110.

Doubted, Basch v. Humboldt Ins. Co.,

6 Vr. 420, 433; Johnson v. Ph(enix
Ins. Co.. 112 Ma.ss. 40. 52. See Jones
V. Mechanics' Ins. Co., 7 Vr. 20. 36.

Rowe V. White, 1 C E Gr. 411.

Distinriuished, Parker v. Moore, 10 C.

E. Gr. 228, 2.36.

Rowland v. Stevenson. 1 Hal. 149.

Overruled, \\'ood r. Malin. 5 Hal. 208,

216
Rowland v. Updike, 4 Dutch. 101.

See Dubois v. Campan, 28 Mich. 804,

316.

Riickman v. Bergholz. 8 Vr. 487.

.SVeS. C, Vr. 581.

Ruckman v. Outwater, 4 Dutch. 581.

Denied. Ewell on Fixtures, 3(X), note.

See Blancke v. Rogers, 11 C. E. Gr.

568, 568.
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Cart. 232, 234.

Runyon r. Groshon, 1 Beas. 87.

Approved. Parr v. Brady, 8 Vr. 201, 203.
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32, 37.
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Riitcers V. Kinajsland, 3 Hal. Ch. 178.

Affirmed, Rutgers v. Kingsland, Ibid.

058.

Byer.'^on v. Boorman, 4 Hal. Ch. <5G.

Affirmed, Rverson v. Boorman, Ibid.

*701. See S. C, 3 Hal. Ch. 178, tUO.

Rverson v. Grover. Coxe 458.

See S. C. Ibid! 392.

S.

Sandford v. Hoover, Pen. 100.

Explained, English v. Bonham, 2 Ilarr.

350, 352.

Sandtbrd i'. Kewark and H. R. R. Co., 8
Vr. 1.

See Harrison v. Vreeland, 9 Vr. 3GG,
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Saddle River v. Colfax, 1 Hal. 115.

Explained, Princeton v. Mount, o

Dutch. 299, 300.

Saddle River v. Pompton, MS., Feb. 1814.

Approved, Youngs v. Hardiston, 2 Gr.

517, 518, 52(1.

Sailer ads. State, 1 Harr. 357.

See S. C, Ibid. 393.

Salmon c Del. L. and W. R. R Co., 9 Vr.5.
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Salmon, in Vr. 299.

Saltar v. Kirkbride, 1 South. 223.

See Den. v. Morris, 3 Hal. 213, 215.

Sanderson v. Den. Piice, MS.
Critirised. Sanderson v. Price, 1 Zab.

G37, G4G, note. Sec 1 Smith's Lead.
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426.
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Di-^tinqnixhed, English v. Bonham, 2
Hair. 3-50, 352.

Sayre v. Reynolds, 2 South. .'i(>4.

Explained, Allen v. Hopper, 4 Zal>. 514,

515.

Sayres v. Scudder, Pen. 53.

Co»/m, Bartow c. Murry, Pen. 97. See

\ei\\ v. Brown, Pen. 72.

Savrcs v. Springfield. 3 Hal. 1(56.
' See S. C, 3 Hal. 193.

Saxton V. Geary, MS., 6 Hal. 339.

Overruled, Woodruff v. Chapin, 3 Zab.

555, 559.

Schanck v. Arrowsmith, 1 Stock. 330.

Approved, Van Duvne v. Van Duvne, 1

McCart. 49, 53.
'

Schanck v. Avres, 2 Gr. 311.

Affirmed,"May, 1835.

Schenck v. Conover, 2 Beas. 220.

Approved, Fackler r. Worth. 2 Beas.

395, 39<); Vanmeter v. Borden, 1

C. E. Gr. 414; Thomas /. De Baum.
1 McCart. 37, 39.

Schenck v. Mercer Co. Ins. Co., 4 Zal). 447.

Approved. Cobb v. Ins. Co. of X. A., 11

Kan. 93, 97.

School Trustees of Trenton v. Bennett, .">

Dutch. 513.

Approved, Dermott v. Jones, 2 Wall. 1 ,
s.

Schroder v. Elders, 2 Vr. 44.

Approved, State. Winans v. Crane, 7

Vr. 394. 402.

Schuyler v. Mills. 4 Dutch. 137.

Explained, Longstreet v. Philc. in Vr.

63. 71.

Scott ('. Beatty, 3 Zab. 256.

Distinguished. Hockcnburv v. Aipaugh,
5 Vr. 342, 343

Scott V. Conover, 5 Hal. 61.

See S. C. 6 Hal. 400.

Scudder v. Coryell, 5 Hal. 340.

Diitingiti.slied, Reading v. Reading, 4
Zab. 358, 302. Explained, Clapp v.

Elv, 3 Dutch. 555, 572.

Scudder v. Morris, Pen. 419.

Approved, Rogers v. Colt, 1 Zab. 18, 24.

Scudder r. ^^'ade,'l South. 249.

Reversed, Wade v. Scudder, 2 South.
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Scull ('. Alter, 1 Harr. 147.

Distinguished, Smith r. Abbott, 2 Harr.
358. 362.

Scull v. Reeves, 2 Gr. Ch. 84.

See S. C, Ibid. 131.

Seaman v. Riggins, 1 Gr. Ch. 214.
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Gr. ins. 123; Wetzler v. Schaumann,
9 C. E. Gr. 00.64; Aldrich v. Wil-
cox. 10 R. I. 405, 414.

; Sears r. Roberts, MS.. 1 Stock. 811.

JReversed, Ibid. Sex Campion v. Kille,

1 :McCart. 229, 233.

Seddel v. Wills, Spen. 223.

Approved, Armstrong v. Kent, 1 Zab.

509, 519; Holcomlie v. Lake, 4 Zab.
686, 690 ; Vreeland *-. BlauveU, 8 C.
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Seiple V. Elizabeth, 3 Dutch. 407.

See Hoboki-n u. Harrison. 1 Vr. 73, 78.
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Sevonis r. Woolston, 3 Gr. Ch. 221.
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E. Cir. 38. 3'.».

Sexton V. Penn. Co., 2 Hal. 1G9.
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Hal. 240.

Seymour v. Lewis, 2 Bca8. 439.

Hee Fetters v. Huniplirevs, 4 C. E. Gr.
471, 47(); DeLuze v. Bradbury, 10 C.
E. Gr. 70, .S4.

Seymour v. Long Dock Co., 2 C. E. Gr. 1G9.

See S. C, 5 C. E. Gr. 3'JG.

iShadduck v. Marsh, 1 Zab. 434.

See S. C, 1 Zab. 463.

Shannon v. Marselis. Sa.x. 413, 426.

Krplaiued, Wikoti^ v. Davis, 3 Gr. Ch.
1:24. 226; Glenn v. Whipple, 1 Beas.
50, 51.
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See State v. Rockafellow, 1 Hal. 332,

341 ; State v. Harris. 2 Hal. 361,

362; State v. Fox, 4 Hal. 244.

Shepard v. Leverson, Pen. 3V»1.

Diatingimhed, State v. Tavlor, 3 Dutch.
117, 121. See Woolev v. Campbell,
y Vr. 163, 169.

Shepherd ads. Heddeii, 5 Dutch. 334.

Approved. Morris v. Ruddv, 5 C. E. Gr.

236, 23S.

Shepherd v. McClain, 3 C. E. Gr. 129.

Approved, Hartnian v. Alden, -5 Vr.
518. 523 ; Walker v. Hill, 7 C. E. Gr.
513. 516. See S. C, 6 C. E. Gr. 76.

Shepherd v. Xewkirk, Spen. 343.

See S. C, 1 Zab. 302.

Sheppard v. Fenton, 4 Hal. 8.
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and X. Y. R. R. Co.. 2 Vr. 367, 369.

Sheppard v. Sheppard, 5 Hal. 250.

Contra. Dean v. Thatcher, 3 Vr. 370.
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Explained. McKeen v. Allen, 2 Harr.
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See Morse v. Morse, 4 Grif. Law Reg.
1263. note.

Shields v. Arndt, 3 Gr. Ch. 234.

Reversed, June, 1844:. see Carlisle v.

Cooper, 6 C. E. Gr. 576, 581.

Shields v. Lozear, 7 C. E. Gr. 447.

Affirmed, Lozear v. Shields, 8 C. E. Gr.

509. S. C, 5 Vr. 496. 530.

Shields v. Lozear, 5 Vr. 496.

See Bernards v. AVarren, 3 Gr. 447. 4.')3

;

Stockton V. Dundee Co., 7 C. E. Gr.
oij, 57.

Shields v. Lozear, 5 Vr. 530.
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5. See Potts V. Plaisted, 30 Mich. 149.

Shinn v. Zimmerman, 3 Zab, 150.

Explained. Hill v. Beach, 1 Beas. 31,46.

Shotwell V. Clark. MS , Coxe 205.

Overruled, Meldrum v. Sarvis, Coxe
203.

Shotwell V. Dennis, 2 Gr. 501.

Qualified, Coi)perthwaite v. Dummer,
3 Harr. 258: Hogenoamp c. Acker-
man, 4 Zab. 133, 138.

c

Shotwell r. Mums. < oxc --4.

SVv' Mattliews r. Allaire, 6 Hal, 242.
Shotwell V. Shotwell, 9 C. E. Gr. 378.

See Refeld v. Woodlolk, 22 How. 31S.
Shreve v. Slireve, 2 Stock. 3.85.

Modified, Shreve v. Shreve, 2 C. E. Gr.
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See S. C. 3 Vr. 441, 4 Vr. 372. 5 Vr.
193, 6 Vr. .584.
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Disner, 2 Vr. 461, 465, 476.
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See S. C. 2 Gr. Ch. 417, 1 Harr. 2o6, 2
Harr. 129.

Sisson V. Donnelly, 7 Vr. 438.

Approved. Huvler v. Atwuod, 11 C. h.
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Apirroved, Lyman v. Place, 11 C. E. Gr.
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-
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Peterson c Mulford, 7 Vr. 481, 487.
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See S. C, 2 Vr. 325.
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Smith V. Kuhl, 11 C. E. Gr. 97.
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Co., 11 C. E. Gr. 443, 445. S. C, 10
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Smith V. Minor. Coxe 16.

See S. C. Coxe 416.
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Smith V. Ruecastle.—State v. Brearley.

Smith V. Ruecastle, 2 Hal. 357.

Overrulrd, Noliu v. Blackwcll, 2 Vr.

170, 178.

Smith V. Snowhill. MS.. Sept. 181G.

Approved, Terhune r. Barcalow, 6

Hal. 38, 41.

Smith V. State, 3 Zab. 130.

Affirmed, Smith r. State, Ibid. 712.

Smith" ads. State, Allen. 2 Vr. 21G.

Approved, Clark ads. Grant, 9 Vr. 257,

25S.

Smith V. Williamson, 6 Hal. 313.

SeeS. C, Hal.315.

Smith r. Wood. Sax. 74.

Reversed, June, 1830.
,

Smithurst v. Edmunds. 1 ]\roCnrt. 408.

Approved, Looker v. Peckwell, 9 Vr. i

253, 254.

Snedeker r. Quick, 7 Hal. 120. i

Disiingimhcd, Townly *'. Rutan, Spen.
j

604. 607. See Sauniere v. Wode, 3

Harr. 296. See S. C, 1 Gr. 306.

Snover r. Snover, 2 Stock. 261.

See S. C, 2 Beas. 261, 2 C. E. Gr. 85.

Snowhill v. Snowbill, 2 Gr. Ch. 2t).

Reversed, see Oberle v. Lerch, 3 C. E. i

Gr. 34(3, 350.

Snyder v. Findley. Coxe 48.

See S. C, Ibid. 78.

Solomon ads. Gregory, 4 Harr. 112.

Contra, Grover v. Hoppock, 2 Dutch. ,

191 ; Thompson v. Bowne, 10 Vr. 2.

Somers ads. Sloan. 3 Harr. 46.

See S. C, Spen. 66.

Soov ads. State, 9 Vr. 324.

'See S. C, 10 Vr. 135.

Souders v. Vansickle, 3 Hal. 313.

Reversed, Nov. 1832, see Sanderson v.

Price, 1 Zab. 627, 646, dissenting

opinion.

Speer v. Van Orden, Pen. 652.

Accord, Morris i-. Rowan. 2 Harr. 304,

309.

Squier V. Gale, 1 Hal. 157.

Contra, Cortelyou v. Ten Eyck, 2 Zab.

45; Schuyler v. Mills, 4 Dutch. 137.

Staats V. Bergen, 2 C. E. Gr. 297.

Affirmed, Staats v. Bergen, Ibid. oo4.

Staats I'. Freeman. 2 Hal. Ch.490.

S. C, 4 Hal. Ch. 814, 1 Stock. 816.

Stags V. Austin, 3 Harr. 82.

Approved, Van Waggoner v. Coe, 1

Dutch. 197, 200.

Stall v. Fulton, 1 Vr. 430.

Critiched, Peterson v. Mulford, 7 Vr.

481, 484.

Stanford v. Lvon, 8 Vr. 426.

See S. C.,'7 C. E. Gr. 33.

Stanley r. Horner, 4 Zab. 511.

Distinguished, Traphagan v. West Ho-
boken, 10 Vr. 232, 237. Qualified,

Morris Canal Co. v. Mitchell, 2 Vr,

99, 107.

Stansbury i-. Pat. Cloth Co., 2 South. 433.

Reversed, Stansbury v. Squier, Ibid.

861.

Star Brick Co. v. Ridsdale, 5 Vr. 428.

Approved, Butterlield ?'. Third Ave.
Savings Bank, 10 C. E. Gr. 533, 537.

See S. C, 7 Vr. 229.

Stark )'. Hunton, Sax. 216.

Explained, Van Arsdale t'. Van Arsdale,

2Dutch. 404,419; Colsatev. Colgate,

8 C. E. Gr. 372, 380. Restricted, En-
glish V. English, 2 Gr. Ch. 504, 509.

Reversed, in part. May, 1832. S. C,
2 Gr. Ch. 300.

Starr v. Camden and A. R. R. Co., 4 Zab.

592.

Distinguished, Wright v. Carter, 3

Dutch. 76. 81.

State V. Associates, MS., 1849.

Approved, Att'v-Gen. v. Del. and B. B,

li. R. Co., 9 Vr. 282, 285.

State V. Aaron, 1 South. 231, 246.

Criticised, State v. Guild, 5 Hal. 103, 185.

State V. Atkinson, 3 Dutch. 420.

Denied, Parsell v. State, Mann, 1 Vr.

530, 544.

State V. Ayres, MS., June, 1871.

Distinguished, State, Kean v. Elizabeth,

6 Vr. 351, 355.

State V. Bentley, 3 Zah. 532.

Approved, State, Longstreet r. Jones, 9

\'r. 83, 85. Distinguished . State, Wag-
ner V. Jackson, 2 Vr. 189, 197.

State V. Bergen, 1 Zab. 342.

Approved, State, Hubl)ard v. Reckless,

9 Vr. 393, 396. Distinguished, State

('. Oliver, 4 Zab. 129, 132; State,

Parmley v. White, 6 Vr. 203, 204.

Sees. C. 4 Zab. 548.

State V. Bergen, 5 Dutch. 266.

Approved, State v. Bergen, 1 Vr. 307.

State V. Bergen, 1 Vr. 307.

Affirmed, Bergen v. State, Van Home,
3 Vr. 490.

State V. Bergen, 4 Vr. 39.

Appro i'«Z. State, Gregorv r. Jersey City,

5 Vr. 429, 434.

State V. Berrien, 2 Zab. 9.

Approved, State v. Jay, 5 Vr. 368, 370.

State V. Berry, 2 Harr. 80.

Approved, Camden and A. R. R. Co. v.

Hillegas. 3 Harr. 11, 13. Limited,

State'?'. Mansfield, 3 Zab. 509, 512.

' State V. Betts, 4 Zab. 555, 559.

Explained, State, Morris Canal Co. v.

Lore, 8 Vr. 60, 62.

State V. Bidleman, 1 Harr. 267.

Explained, State, Dunn v. South Ani-
bov, 3 Vr. 275, 284. See, S. C, 2

Harr. 20.

I

State V. Bowen, Coxe 2vS7.

I See Barclow v. Hutchinson, 3 Vr. 195,

! 198.

I

State V. Branin, 3 Zab. 484.
'

Approved, State, Longstreet v. Jones, 9
'

Vr. 83, 85. Criticised, Hudson v.

Comrs., 12 Kan. 140, 145.

State V. Brearley, 2 South. 555, 559.

Overruled. State v. Zulich, 5 Dutch.
409,411.



CASES CEITICISED. xliii

State V. Bridge Proprietors.—State v. Harris.

State I'. Bridge Proprietors, 1 Zab. 384.

Aflinncd. rnssiiic & II. Bridi^cs y. State,
'•2

Ziil). r)!t3.

State ('. Jirowii, 8 Dutch. 13.

Explitincd, Holiokeii Land Co. v. Ho-
bokeii, 7 Vr. 540, 550. Reversed,

Biuwn V. M<irris Canal Co., Ibid.

648. See Morris Canal Co. r. Ccniial
II. R. Co., 1 C. E. Gr. 419, 43S.

State ('. Bi-owninsj;, 3 Dutch. 527.

Ajfiniied, State r. Browning, 4 Dutch.
550.

State ('. Burnet, 2 Gr. 385.

Approved, Grisconi v. Gilniore, 1 Ilarr.

105, lO'J.

State V. Cake. 4 Zab. 516.

Corrected, State, Charlier r. Woodrutt",

7 Vr. 204, 205. Di>itinguhhed, State,

Miller v. Stout, 4 Vr. 42. 43. Er-
plained, State v. Smith, 1 Vr. 449,

451.

State ('. Carr, Coxe 1.

Contra, State v. Brien. 3 Vr. 414.

State V. Clarke, 1 Dutch. 54.

Approved. State, North Hudson R. R.
Co. V. Kelley, 5 Vr. 75, 78.

State V. Coleman, 1 Gr. 98.

Approved, State v. Jersev Citv, 4 Zab.
062, 665.

State V. Conover. 2 Hal. 203.

Overruled, State i'. Northrop, 3 Harr.
271. 273 ; State, Hubbard v. Reckless,
9 Vr. 393, 396. See State, Atkinson
V. Bishop. 10 Vr. 227, 231.

State V. Cook, MS.
Approved, State v. Putnam, Coxe 260.

State v. Cucuel, 2 Vr. 249.

Approved, Perry ('. Bailey, 12 Kan.
539, 546.

State V. Davis, 1 Gr. 10.

Dlstinquhhed. State v. Jersey City, 4
Zab". 662, 665.

State ('. Dean, 3 Zab. 335.

Criticised, Woodbridge v. Detroit, 8

Mich. 274, 304.

State V. De Hart, 2 Hal. 172.

Accord, State v. Kanouse, Spen. 115.

State V. Delaware, L. and W. R. R. Co., 1

Vr. 473.

Reversed, Erie R. R. Co. v. State, 2 Vr.

531.

State V. Demott, 2 Gr. 254.

Di-stiuguished, Matter of Highway, 2
Zab. 293, 302. See State v. Snedeker,
1 Vr. 80.

State V. Dillowny, 2 Vr. 42.

Approved, Borton v. Buck, 8 Kan. 302,

310.

State V. Elizabeth, 1 Vr. 365.

Affirmed, State, Hand v. Elizabeth, 2

Vr. 547.

State V. Elizabeth, 4 Dutch. 103.

i?e)r>-.sr(/. State v Leester, 5 Dutch.541.
State V. English, 2 Zab. 291.

Affirmed, State v. English, Ibid. 713.

State V. Falkenburge, 3 Gr. 320.

Di^ingnishcd, State v. Howell, 4 Zab.

519, 520.

State V. Farlce. Coxe 41.

iScf S. C., Ibid. ,S2.

State V. EergusdM, 2 Vr. 107.
,SVyS. ('., Ibid. 2S3, 2S9.

State V. Fish, 3 Dutch. 323.

See Snyder v. People. 26 Mich. 100, 108.
State V. Flavell, 4 Zab. 370.

Explained, State, Camden and B. R. R,
Co. V. Cook, 3 Vr. 338, 340.

State V. Fox, 1 Dutch. 500.
Approved, Donnelly v. State, 2 Dutch.

403, 409.

State ('. Freeholders ol" Hudson, 3 Zab. 200.
Approved, Conway v. Taylor, 1 Blk.

003, 030. Affirmed, Chosen Free-
lK)lders of Hudson v. State, 4 Zab.
718.

State V. Garretson, 3 Zab. 338.

Accord, State, Abrey v. Cannon, 4 Vr.
218.

State V. Gibbons, 1 South. 40.

Disfinr/iiished, Ogden v. Gibbons. 2
South. 518, 537; State v. Crowley,
10 Vr. 204. 272.

State V. Governor. 1 Dutch. 331.

Approvfd, Mauran i-. Smith, 8 R. 1. 192,

210; Sutherland v. Governor, 30
Mich. 320. 331 ; Slack v. Jacob, 8 W.
Va. 012, 002.

State V. Gray, 5 Dutch. .)80.

Criticised, State, Tatcm v. McChesnev,
Vr. 548, 552.

State V. Green. 3 Gr. 88.

Reversed. May, 1842.

State V. Green, 3 Harr. 179.

Explained, State v. Bergen, 1 Zab. 342.
• 345; State v. Oliver. 4 Zab. 129, 132.

State V. Gustin, 2 South. 740.

Approved, State v. Price, Hal. 203,

210.

State V. Haight. 1 Vr. 443.

Affirmed, Haight v. State, Jersev City
"and B. P. P. Co., 3 Vr. 449. Distin-

guished, State V. Haight, 1 Vr. 447,

448.

State v. Haight, 1 Vr. 447.

Affirmed, State, Jersey City and B. R.
R. Co. I'. Jersey City, 2 Vr. 575.

State V. Hall, 3 Vr. 158.

See Carr v. State, 50 Ind. 178.

State V. Hallam, 1 Vr. 405.

Reversed, Rudderow v. State. West
Jersey Ferry Co., 2 Vr. 512. Dis-

linQuished, State. Peoi^les Ins. Co. v.

Parker, Vr. 575, 580.

State V. Hamilton, 1 Harr. 153.

Distinguished, State, Trustees, &c. v.

Lewis, Vr. 377, 380. See S. C, 1 Gr.

159.

State V. Hardcastle, 2 Dutch. 143.

Affirmed, Hardcastle v. State, 3 Dutch.
"551.

State V. Hardin. 5 Vr. 79.

Distinqnished. State, Rutherford Park
Ass'n V. Union, 7 Vr. 309, 313.

State )'. Harris, 2 Hal. 301.

Approved, State v. Fox, 4 Hal. 244.



CASES CKITICISKD.

State r. Hickman.—State v. Newark.

State V. Hickman, 3 Hal. 299.

Dixtinqlushed, State v. Mallov, 5 Vr.
410,' 415.

State /'. Holliday, :? Hal. 205.

See State, Whitenack v. Bernards,
10 Vr. (50, 63. S. C, Ibid. 205.

State ('. Hopping, 8 Hnrr. 423.

Approved, State, Tiiylor r. Huliek, 8

Vr. 70, 71. See S.'C, 2 Hiirr. 471.

State V. Hudson City, 5 Dutch. 104.

Revertied, State V. Hudson City, Ibid.

475. See State, Graliiun v. Potenson,

8 Vr. 380, 382 ; Martindalc v. Palmer,
52 Ind. 411. 415.

State V. Hud.sou City, 5 Dutch. 115.

Qualified, State. Pudney r. Passaic, 8

Vr! ()5. iV^:' Norfolk Citv v. Elizabeth,

22 Gratt. 224, 243.

Slate r. Hutchinson, 5 Hal. 242.

Be^tricted, Stnte v. Green, 3 Gr. 88, 90.

State (' Jersey City, 1 Dutch. 311.

Explaiited. State r. Jersey Citv, 2 Dutch.
444, 447. See State V. Elizabeth, 1

Vr. 365, 367.

State V. Jersey City, 4 Zab. 108, 120.

Approved, Adams v. Beman, 10 Kan.
37, 43. Explained, State, Ely v.

Holnulcl, 10 Vr. 79, 81. Didirujwish-

ed. State, Woodrufl" v. Orange, 3 Vr.

49, 53; Newark r. State, Edwards, 5

Vr. 523, 528. See Hopper v. Malle-

son, 1 C. E Gr. 332, 389; State, Tin-
dall V. Vanderbilt, 4 Vr. 38.

Slate V. Jersey City, 1 Dutch. 536.

DistiiK/uished, Whitcomb's Case, 120
Mass. 118, 124.

Stiite V. Jersey City, 1 Dutch. 525.

Criticised, Stevens v. Pnterson and N.

R. R. Co., 5 Vi'. 532. 569.

State t% Jersey City, 5 Dutch. 441.

Approved, Schumm v. Seymour, 9 C.

E. Gr. 143, 155; State, Wilson v.

Hoboken, 3 Vr. 3()5, 368. Explained,

State, Associates, etc. /'. Jersey City,

5 Vr. 31, 44. Distingidshed, State,

Fiacre /-. Jersey City, 5 Vr. 277, 279.

Slate V. lersey City, 2 Dutch. 444.

DistitK/uished, State v. Perth Ambov, 5
Dutch. 259, 263; Quinn /'. Paters^on,

3 Dutcli. 35, 42; State, Ackernian v.

Bergen. 4 Vr. 39, 40.

State V. Jersey City, 1 Vr. 148.

Approved, State, Evans v. Jersey City,

6 Vr. 381, 385. Distiiiguished, State,

Fiacre v. Jersey City, 5 Vr. 277, 279.

Slate ''. Johnson. 1 Vr. 185.

Doubted, Bennet v. Heard's Lead.
Crim. Cases, 554.

State V. Jones, 3 Hal. 307.

See S. C, 4 Hal. 2. 357, 6 Plal. 289.

State V. Kennedy, 3 Harr. 22.

Approved, State, Van Cleef v. New
Brunswick, 8 Vr. 394, 396. Correeled,

Ibid. 25, note.

State ('. Kingsland, 3 Zab. 85.

Explained, State. Gregory v. Jersey
City, 5 Vr. 390, 400.

State /'. Kirby, 2 South. 835. •

_

Distinguished, State v. Justices, 4 Zab.
413, 414. Explained, Morris Canal
Co. ads. State. 2 Gr. 411, 425, 427,

439. Qualified, State v. Hanlbrd, 6

Hal. 71. 75. S. C, 1 Hal. 143.

State V. Layton, 4 Dutch. 244.

Affirmed, Layton v. State, Ibid. 575.

State t'. LeBhxncb.2 Vr. 82.

Accord, Stanly v. Ohio, 24 Ohio St. 166.

State (". Leester, 5 Dutch. 541.

Disti)i<jnished. State, Cook ?'. Camden
and B. R. R. Co., 4 Vr. 474, 480.

State I'. Lewis, MS.
See Arnold v. Mundy, 1 Hal. 1, 49.

State V. Mairs, Coxe 453.

Contra, State v. Wyckoff, 2 Vr. 65.

See S. C, Ibid. 335.

State ('. Malloy, 5 Vr. 410.

Distinguished, State v. Crowley, 10 Vr.
264, 272.

State V. Manchester, 1 Dutch. 531.

Reversed, State v. Massaker, 2 Dutch.
564.

State V. Manstield. 3 Zab. 510.

Approved, State v. Newark, 2 Dutch.
519. Distinguished, State v. Leester,

5 Dutch. 541, 542; State, Water
Comr's (>. Gaffney, 5 Vr. 131, 132;
State, Morris and E. R. R. Co. v.

Haight, 6 Vr. 40, 44. Disapproved,
State, New Jersey R. R. Co. v. Han-
cock, 6 Vr. 537, 545; State, Morris
Canal Co. v. Lore, 8 Vr. 60, 62.

Explained, Cook v. State, Camden
and B. R. R. Co., 4 Vr. 474, 479

;

Black V. Del. and Rar. Canal Co.,

7 C. E. Gr. 130, 410.

State V. Miller, MS., April, 1783.

Approved. State v. Stout, 6 Hal. 124, 132.

State V. Miller. I'Vr. 368.

Affirmed, State, Morris and Essex R.
R. Co. V. Miller, 2 Vr. 521, 530, note.

State V. Miller, 3 Zab. 383.

Distinquished, Svvayze v. New Jersey
M. R. R. Co., 7 Vr. 295, 300.

State V. Minton, 3 Zab. 529.

Aj^proved, McGavisk v. State, Morris
and Essex R. R. Co., 5 Vr. 509, 513 ;

State, Morris and Essex R. R. Co. v.

Com'r, 9 Vr.'472. 475.

State V. Moore, 3 Dutch. 105.

Approved, Quinn v. State, 35 Ind. 485,

487.

State V. Morris and E. R. R. Co., 3 Zab. 360.

See S. C, 1 Dutch. 437.

State )'. Muri)hy, 2 Vr. 288.

Distinguished, State, Shippen v. Har-
din, 5 Vr. 79, 81.

State V. Newark, 3 Dutch. 185.

Approved, Matter of College St., 8 R. I.

474, 481 ; State, N. J. R. jR. Co. v.

Elizabeth, 8 Vr. 330, 332. Criticised,

Emery v. San Francisco Ins. Co., 28
Cal. 345. 352, 358 ; North Beach R.
R. Co. Case, 32 Cal. 499, 525. Deiiied,

Harvard College v. Boston, 104
Mass. 470, 485.



CASES CKITKISKI). xlv

State V. Newark.—State v. Zci;;lcr,

State V. Newark, 1 Dutch. 315.

Affirmed, State r. Newark, 2 Dutcli.
olli. Disti))[/uished, State, Morris
aiul Essex R. R. Co. v. Haij^lit, ("• \v.
4t\ 45.

State r. Newark. 5 Vr. 36.

Approved, Emporia v. Bates, Ki Kan.
495, 497.

State r. Newark, 4 Dutcli. 401.

Criticised. Mayor, etc., ods. State, Bat-
ten, 3 Vr. 453, 455. 4G0.

State V. Newark, 1 Vr. 303.

Approved, State, Kerrigan v. West Ho-
boken, 8 Vr. i!3t;. S>^e S. C, State,
Doyle V. Newark. 5 Vr. 236.

State V. Newark, 1 Dutch. 315.

Approved, Norfolk v. Ellis, 26 Gratt.

224. 242.

State ('. New Brunswick. 1 Vr. 395.

Affir)iied, State v. New Brunswick, 3
Vr. 548.

State V. Norton, 3 Zab. 33.

Approved, State v. Donaldson, 3 Vr.
151, 153.

State, Orange and N. H. R. R. Co. v. Doug-
lass, 5 Vr. 82.

Affirmed, Douglass v. State, Orange
"and N. H. R^ R. Co., Il.id. 485.

State V. Overton. 4 Zab. 435.

Distiuguished, Conipton v. Van Valk-
enburgh, 5 Vr. 134. 135. Qualified,

Dietrich v. Pa. R. R. Co., 71 Pa. St.

432. 458.

State v. Parke, MS.
Approved, Donnellv v. State, 2 Dutch.

463, 469.

State V. Parkhurst, 4 Hal. 427.

Affirmed, Ibid. 434, note.

State V. Pearson, 4 Zab. 254.

Approved, State, Perkins v. Willing-
borough, 5 Vr. 45, .47.

State V. Post, Spen. 368.

Affirmed, State v. Post, 1 Zab. 699.

State v. Potts, 1 South. 347.

Affirmed, State r. Potts, 2 South. 862.

State V. Prall, 5 Hal. 161.

Accord. State v. Joslin, 1 Gr. 267.

State V. Price, 6 Hal. 143.

Distinguished. State, Dunn v. South
Am'l)oy, 3 Vr. 275. 276.

State v. Price, 6 Hal. 203.

Affirmed, Ibid. 218, note. I

State V. Rickev, 3 Hal. 50.
'

See Van JRiper v. Berdan, 2 Gr. 132,

139.

State V. Rickev, 4 Hal. 293.

Criticised. State v. Norton, 3 Zab. 33,

43; State v. Donaldson, 3 Vr. 151,

152; Mifflin v. Commonwealth, 5
W. et S. 461, 464.

State V. Roberts, 7 Hal. 114.

Distinguished. State. Trustees, etc. v.

Lewis, 6 Vr. 377, '380.

State V. Rockafellow, 1 Hal. 343.

Restricted, State v. Rickey, 5 Hal. 83,85.

State V. Ross, 4 Zab. 497.

See Culbertson v. Flovd Co. Com'rs, 52
Ind. 361. S. C, 4 Hal. 83.

State r. .Seymour, 6 \'r. 47.

Distiiignished, Stale, (Jaincs v. Hud<tiM
Cf). Com'rs, S Vr. 12, 22. Her (irecn-
villr V. Scvmour, 7 C. E. (Jr. 45s^
4t;o.

State V. Siiarp, 1 Hal. 341.

Explained, Stale v. Fdx, 4 Hal. 244.
State V. Sickles. 4 Zab. 125.

See Stale, Wharton v. Koster, 9 \'r.

3(>8, 3(19.

State V. Sicklye, MS., Spen. 525.

Affirm ((I. Ibid.

State ('. Snedeker, 1 Vr. 82.

Approvrd, State, Miller v. Stout, 4 \r.
42,43.

State V. Sou til, 4 Dutch. 28.

Approved, State /-. Davis, 9 Vr, 17t>, 177.

State r. Spencer, 1 Zab. 196.

Approved, State v. Fox, 1 Dutcli. 566),

588. Denied, People v. McCann, 16
N. Y. 58, 62; People v. Garl)Utt, 17
Mich. 9, 20; State v. Jones, 50 N. H.
369, 391. See 10 Am. Law Reg. 592,
601.

State V. Stiles, 7 Hal. 296.

Approved. State, Ricardo v. Passaic, 9
Vr. 182. 184.

State V. Stimson, 4 Zab. 9.

See S. C, 4 ZaI). 478.

State V. Stout. 6 Hal. 124.

See S. C. Ibid. 362.

State V. Tomlin, 5 Dutch. 13.

See Enders v. People, 20 Mich. 233.

State V. Tunis. 3 Zab. 546.

Contra. Rndderow r. State, West Jersey
Ferry Co., 2 Vr. 512.

State V. Vandervere, 1 Dutch. 233.

Affirmed, State r. Vandervere, Ibid.6<)9.

State V. Van Houten, Pen. 672.

See State v. Stout, 6 Hal. 124, 132. S.

C, Ibid. 700.

State V. Vreeland. MS.
Approved, State v. Gummersall, 4 Zal).

529, 531

.

State V. Waldron, 2 Harr. 369.

Approved. State, Hubbard v. Reckless,

9 Vr. 393, 395.

State /. Wells, Coxe 424.

Centra. State v. Zellers, 2 Hal. 220. See

Tyrrel v. Wood bridge. 3 Dutch. 416.

State f. Ward, 3 Hal. 120.

See Peltier v. Pennington, 2 Gr. 312,

319.

State V. Wilson, Pen. 300.

Reversed, State v. Wilson, 7 Cranch I'U.

State V. Wilson, 2 Vr. 77.

See State v. Briggs, 9 R. I. 361, 365.

State V. Wood. 1 Zab. 682.

See S. C, 3 Zab. 560.

State v. Wyckofi; 2 Vr. 65.

Approved, State r. Cassaday, 12 Kan.
550, 557.

State V. Zeigler, 3 Vr. 262.

Criticised, McGear i'. Woodruff, 4 Vr.

213, 216. Explained, McConvill v.

Jersey Citv, 10 Vr. 38, 42.



CASES CRITICISED.

State, Abrey v. Cannon.—State, Perkins v. Bishop.

State, Abrev v. Cannon. 4 Vr. 218.

Approved, State, Kilburn v. Esse.x Road
Board, 8 Yr. 273, 275. Criticised,

State. Wilkinson i-. Trenton, 6 Vr.

4S5, 489.

State, Agens r. Newark, ti Yr. 168.

Reversed, State, Asen^ ''• Newark, 8 Yr.

415. See State, New Brun.swick Rub-
ber Co. V. Com'r.. 9 Yr. 190, 193

;

Knapp V. Hoboken, 9 Yr. 374, 375.

State, Baird v. Baird, 3 C. E. Gr. 194.

Modified, State, Baird v. Baird, 4 C. E.

Gr. 4S1,6C. E. Gr. 384.

State, Baker v. Elizabeth, 8 Yr. 142.

Approved, State, Kohler r. Guttenberg,

9 Yr. 419, 421.

State, Baker v. Scudder. 3 Yr. 203.

Reversed, Scudder v. State, Baker, 4

Yr. 424.

State, Boyer v. Hay, 2 Yr. 275.
,

Approved, State, \Yarren Co. r. Wav-
lord, 8 Yr. 397, 402.

State, Britton v. Blake, G Yr. 208.

Affirmed, State, Britton v. Blake, 7 Yr.

442.

State, Camden and B. R. R. Co. v. Cook, 3

Yr. 338.

Modified, Cook v. State, Camden and
B. R. R Co . 4 Yr. 474.

State,Central R. R. Co. v. Elizabeth, 6Vr .357.

Affirmed, State, C. R. R. Co. r. Eliza-

beth, 8 Yr. 432.

State, Danforth v. Paterson, 5 Yr. 163.

Approved, State, Gregory v. Jersey Citv.

Ibid. 390, 401.

State, Delaware, L. and W. R. R. Co. v.

Passaic, 8 Yr. 137.

Affirmed, Passaic v. Del. L. and W. R.
R. Co , Ibid. 538. See State, Bogart
V Passaic. 9 Yr. 57. 60.

State, Del. L. and W. R. R. Co. v. Hudson
Tunnel Co..9Yr. 17.

Affirmed, State, Morris and E. R. R.'

Co. V. Hudson Tunnel Co., Ibid. 548.

State, Evans v. Jersey City. 6 Yr. .381.

Approved, State, Ba.xter c Jersey City,

7Yr. 188, 191.

State, First Church v. Lyon, 3 Yr. 360.

Approved. State, Nevin i'. Krollman, 9

Yr. 323.

State, Force v. Williamson, 4 Yr. 77.

Approved, State, Shreye v. Crosley, 7
Yr. 425. 427.

State, Fo.x v. Haight 2 Yr. 399.

Distinguishrd. State, Matheson n.'Boyd,

3 Yr. 273, 274.

State, Gleason v. Bergen, 4 Yr. 72.

Distinguished. State, Wilkinson v. Tren-
ton, 6 Yr. 485, 488

State, Golding v. Chambersburg, 8 Vr. 258.

Approved, State, Sayage v. Jones, 10
Vr. 246, 247.

State, Gregory v. Jersey City, 5 Vr. 390.

Disliiujuished, State, Hoxsey v. Wood-
ruff. 10 Yr. 72, 7>.

State, Hill v Hanson. 7 Yr. 50.

Distiiupnshed, State, Wvckoff r. Nunn,
10 Yr. 422, 423.

State, Jersey City v. Montclair R. R. Co., 6

Yr. 328.

Approved, State, M. and E. R. R. Co.

('. Hudson Tunnel Co., 9 Yr. 548, 556.

State, Kilborn v. Essex Public Road Board,

8 Yr. 273.

Approved, State, Ropes v. Essex Public

Road Board, 8 Yr. 335, 338.

State, Lewis v. Freeholders of Hudson, 8

Vr. 254.

Approved, State, Bradley v. Haramon-
ton, 9 Yr. 430, 435.

State, Malone v. Jersey City, 3 Dutch. 536.

Affirmed, see State, Malone v. Jersey

"city, 1 Vr. 247, 248.

State, Mitchell v. Tolan,4 Vr. 195.

Approved, State, Hoey v. Ocean, 10 Vr.

75, 79.

! State, Moran r. Hudson City, 5 Vr. 25.

Affirmed. State, Moran v. Hudson City,

Ibid. 531.

State, Morris Canal Co. r. Haight, 6 Vr.

178.

Affirmed, Morris Canal Co. v. Haight,
7 Yr. 471.

State, Morris and E. R. R. Co. v. Com'r, 8

Vr. 228.

Affirmed, State, Morris and E. R. R.

"Co. V. Com'r, 9 Vr. 472.

I
State, Morris and E. R. R. Co. v. Com'r, 3

Vr. 228.

Affirmed, State, Morris and E. R. R.
Co. V. Com'r, 9 Yr. 473. Reversed,

U. S. Sup. Ct., Oct. 1877.

! State, Mutual Life Ins. Co. r. Newark. 4

Vr. 183.

Affirmed, State, Mutual Life Ins. Co. v.

is^ewark, 5 Vr. 489.

I

State, Nevin v. Krollman, 9 Yr. 323.

Affirmed, State. Nevin v. Krollman,
Ibid. 574. .

' State, N. Jersey R. R Co. v Hancock, 4
Yr. 315.*

Distinguished, Greenwich v. Easton and
A. R. R. Co., 9 C. E. Gr. 217, 223.

Reversed, State, N. Jersey R. R. Co.

V. Hancock, 6 Vr. 537.
' See State,

Camden and A. R. R. Co. v. Wood-
' ruff, 7 Yr. 94, 95.

State, Orange and N. R. R. Co. v. Doug-
lass, o Vr. 82.,

Affirmed, Douglass v. State, Orange
"and N. R. R. Co., Ibid. 485.

State, Pancoast v. Troth, 5 Vr. 377.

Reversed, State. Rogers i'. Troth, 7 Vr.

422.

State, Parker v. Irons, 6 Vr. 464.

ExpUiined, State, Clark v. Grover, 8
Vr. 174. 175.

; State, Parmly v. White, 6 Vr. 203.

Approved, State, Hubbard r. Reckless,

9 Vr. 393, 396.

State, Peoples Ins. Co. v. Parker, 5 Yr. 479.

Affirmed, State, Peoples Ins. Co. v.

Parker, 6 Vr. 675.

State. Perkins v. Bishop. 5 Vr. 45.

Approved, State, Shreve v. Crosley, 7

Vr. 425, 427.
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State, Protestant Foster Home v. Newark.T-Stevens v. Wilson.

State, Protestant Foster Home v. Newark,
<> Vr. 157.

Rciwrmd, State, Protestant Fo.sler

Home V. Newark, 7 Vr. 478. See

Steplien-s v. Milnor, 9 C. E. Gr. 358,

o7o.

State. Si<iler v. Fuller, 5 Vr. 227
Dhthujiihhrd. State, Agcn.s v. Newark,

8 Vr. 415, 423. Sec State. Hohokon
L;ind Co. V. Hoboken, 7 Vr. 201,

203.

State, Stokes i'. Frceholder.s of Camden, (5

Vr. 217.

Explained, State. Lore v. Freeholders
ofHiulson. Ibid, 269, 273.

State, Tatum v. McChesney, 5 Vr. 63.

Affirmed. State, Tatem v. McChesney,
'6 Vr. 548.

State, Trask v. Carragan. 8 Vr. 264.

Approved, State, West Hoboken v.

Anderson, 9 Vr. 173, 175.

State, Trenton Water Power Co. v. Parker,

3 Vr. 426.

Approved, Youngblood v. Sexton, 32
Mich. 406. 424.

State. Trustees &c. r. Eeadington, 7 Vr. 66.

Explained, State. ]McCloskv v. Cham-
berlin. 8 Vr. 388, 390

State, Vanatta v. Morristown, 5 Vr. 445
Approved. State, Boice v. Plainfield, 9

Vr. 95, 97.

State, Van Tassel v. Jersey City. 8 Vr. 129.

Approved. State, Cronin v. Jersev City,

Vr. 410. 412.

State, Wagner v. Delaware, 2 Vr. 180.

Reversed. State, Wagner r. Delaware,
4 Vr. 450.

State. W^agner v Jackson, 4 Vr. 450.

Doubted, Cooley Const. Lim. 225, note.

State, Wagner v. Jac-kson, 2 Vr. 189.

Reversed, State, Wagner v. Jackson, 4
Vr. 450.

State, Warren R. R. Co. v. Person, 2 Vr.

134.

Affirmed, State, Warren R. R. Co. v.

Person, Ibid. 566.

State, Wilkinson v. Trenton, 6 Vr. 485.

Affirmed. State, Wilkinson r. Trenton,

7 Vr. 499.

State Bank v. Ayres, 2 Hal. 130.

Criticised. Tavlor v. Morris, 7 C. E. Gr.
|

606, 609. ' Distivquished, Hazleton
|

Coal Co. V. Ryerson, Spen. 129. 133.
i

State Bank v. Cbetwood, 3 Hal. 1. 25. ^ i

Approved. Hudson v Winslow, 6 Vr.
!

437, 442. Overruled, State Bank v.

Evans, 3 Gr. 155. 162.

State Bank v. Evans. 2 Gr.. 298.

Explained, Scull v Carhart, 3 Gr. 430.

State Bank v. Evans, 3 Gr. 155.

Approved, Black v. Shreve, 2 Bea§. 455,

459. See 3 Washb. Real Prop. 269,

note. S. C, 2 Gr. 298.

State Bink v. Holconibe, 2 Hal 193.

Approved. Wright v. Behrens, 10 Vr.

413, 415.

State Bank v. ^fai-sh. Sax. 288.

Explained, Warimss v. Armstrong, 2
Stock. 263, 264.

State Bank i'. Van Horn, 1 South. 382.

Denied, Thurston v. Wolfborough
Bank, 18 N. 11.391.393.

State Ins. Co. v. Maackens, 9 Vr. 564.
A])prnved, Kane v. Hibornia Ins. (Jo.,

Ibid. 441, 446.

Steamboat Co. v. Baldwin, 2 (ir. 442
Approved, Snover v. Tinsman, '.) Vr.

210,211.
Stebbins V. Walker, 2 Gr. 90.

Approved, Cox v. ^Marlatl, 7 Vr. 3S9,

390.

Steelman v. Mattix, 7 Vr. 344.

Accord, Green's Case, 43 Conn. 289;
Reed v. Taylor, 32 la. 209, 212;
Maver )-. Hillman, 91 U. S. 496. See

S. C., 6 Vr. 4(57 . 9 Vr. 247
Stelle V. Andrews, 4 C. E. Gr. 409.

Affirmed, Andrews v. Stelle, 7 C. E. Gr.

478.

Stephens Trans. Co. v. Central R. R. Co., 4

Vr. 229.

Distinguished. Weber v. Morri-s and E.

R. R. Co., 6 Vr. 409, 412. See S. C,
5 Vr. 280.

Sterling v. Potis, 2 South. 773.

Explained, Clark v. Hornbeck, 2 C. E.
Gr. 430, 450.

Sterling v. Sinnickson. 2 South. 756.

Approved, Beardslev v. Southmaj'd. 2

Gr. 534, 541.

Sterling v. Van Cleve, 7 Hal. 285.

Criticised, Cumberland Bank v. Hann,
4Harr. 166, 168.

Stevens v. Allen, 5 Dutch. 68.

Affirmed, Allen v. Stevens, Ibid. 509.

Stevens v. Enders. 1 Gr. 271.

Approved, Young v. Rathbone, 1 C. E.

Gr. 224, 226.

Stevens v. Paterson and N. R. R. Co., 5 Vr.

532.

Approved, Penn. R. R. Co. v. New
York and L. B. R. R. Co., 8 C. E. Gr.

157. 159. See S. C, 5 C. E. Gr. 126. 6

C. E Gr. 259.

Stevens v. Post, 1 Beas. 408.

See S. C, 2 Beas. 293.

Stevens v. Stevens, 9 C. E. Gr. 77.

Affirmed, Stevens v. Stevens, 9 C. E. (^r.

574. See S. C, 11 C. E. Gr. 101, 1

Stew. 154.

Stevens v. Van Cleve, 4 Wash. C. C. 262.

Approved, Turner v. Hand, 3 Wall. Jr.

88. 120; Lowe v. Williamson, 1 Gr.

Ch. 82, 85; Snyder's Case, 1 Gr. Ch.

86; Wallace's Case. 1 Gr. Ch. 86;

Maxwells Case, 1 Gr. Ch 86. De-

nird. Hutrlies »• Hughes. 31 Ala.

519. 525; Den. Mickle v. Matlack, 2

Harr. 86, 107, 116. See S. C, 2 South.

589.

Stevens v. Wilson. 3 C. E. Gr. 447.

Distine/uishrd, Cutting v. Dana, 10 C.

E. Gr. 265, 270.



xlviii CASES CRITICISED.

Stevenson v. Hart.—Taylor v. Reading.

Stevenson v. Hart, 3 Hal. Ch. 473.

Explainnl, Anderson r. Berrv, 2 Mc-
Cart. 232, 234.

Stevenson v. Phillips, 4 Hal. Ch. 593. !

See S. C, 2 McCart. 23(J, 1 Zab. 70.

Steward v. Scudder, 4 Zab. 9G.

Approved, Schenck v. Griffin, 9 Vr.

462, 471.

Stewart v. Drake. 4 Hal. 139.

Distinguhhed, Morris r. Rowan, 2

Harr. 304, 306. Explained, Kellog
V. Piatt, 4 Vr. 328, 331.

Stiers v. Stiers, Spen. 52.

Approved, Bray v. Neill, 6 C. E. Gr.

343, 349. See S. C. 1 Hal. Ch. 224.

.^^tille ('. .lenkins, 2 Gr. 302.

Explained, Reeve adn. Eft, 2 Vr. 139,

141.

Stille V. Wood. Coxe 118.

See S. C, Ibid. 162, 224.

Stillwater r. Green, 4 Hal. 59.

Distinfumhed, New Barbadoes v. Pat-

ersuii, 3 Dutch. 544, 549.

Stockhani v. Browning, 3 C. E. Gr. 390.

Approved, Thornton v. Grant, 10 R. I.

477, 489. DistinqHinhed, Stevens v.

Newark and P. R. R. Co , 5 C. E. Gr.

126. 137. See Delaware, L. and W.
R. R. Co. ads. Hannon, 8 Vr. 276.

Stockton V. Slack, MS.
Approved, Cozens v. Long, Pen. 764,765.

Stone V. State, Spen. 401.

Distinr/iiished, State v. Weller, Spen.
521,^525 ; People v. Ah Sam, 41 Cal.

645, 653. See S. C, Ibid. 404.

Stonintrton Savings Bank v. Davis, 1 Mc-
Cart. 286.

See S. C, 2 McCart. 30.

Story V. Baird, 2 Gr. 262.

Approved, Low v. Porter, Ibid. 516.

Stothofi' V. Dunham, 4 Harr. 181.

Approved, Wakeman v. Paulmier, 10
Vr. 340,341.

Stoudinger r. Newark, 1 Stew. 187.

Affirmed, Stoudinger v. Newark, Ibid.
"446.

Stout V. Evans, MS.
Criticised, Travers v. Ross, 1 JlcCart.

254. 258.

Stout V. Farley, MS., Feb. 1816.

Approved, Ackley v. Ehvell, 5 Hal. 304,

3u7.

Stover r. Wood. 11 C. E Gr. 56.

Affirmed, Wood v. Stover, 1 Stew. 248.

Stovei- V. Wood, 11 C. E. Gr. 417.

Affirmed, Stover v. Wood, 1 Stew. 253.

Strj'ker v. Merseles, 4 Zab. 542.

Approved, Harris v. Kirki)atrick, 6 Vr.

392, 395.

Stryker v. Vanderbilt, 1 Dutch. 482.

Distinguished. Mulford ('..Peterson, 6

Vr. 127, 135. S^e S. C, 3 Dutch. 68.

Stall V. Abl)Ott, 3 Gr. 338.

Approved, State, Taylor v. Cassidy, 9
Vr. 437, 440.

Stuvvesant r. Woodruff, 1 Zab. 133, 145.

'Approved, Smith v. State, 3 Zab. 712,

717. 724.

Suffern v. Butler. 4 C. E. Gr. 202.

Affirmed, Sullern v. Butler, 6 C. E. Gr.
"410. See S. C, 3 C. E. Gr. 220.

Sugar Refining Co. v. Jersev Citv, 11 C. E.

Gr. 247.

See S. C, Ibid. 275.

Sulard v. Smallcy, MS., 4 Hal. 76.

Contra, Trimmer v. Adams, 3 C. E. Gr.

505
Summerman r. Ivnowles, 4 Vr. 2i 2

Explained, Frank v. Freeholders of
Hudson, 10 Vr. 347, 350, 353.

Superintendent of Public Schools v. Heath,
2 McCart. 25.

See Wightman v. Brenner, 11 C. E. Gr.

489, 492.

Susse.K Bank v. Baldwin, 2 Harr. 487.

Approved, Burgess v. Vreeland, 4 Zal).

71. 77. Doubted, Redfield and B.

Lead. Cases, 327.

Sussex R. R. Co. v. Morris and E. R. R.
Co.,4C. E. Gr. 13.

Reversed, Morris and E. R. R. Co. v.

Sussex R. R. Co., Ibid. 574, 5 C. E.
Gr. 542.

Sutphin V. Crozer, 1 Vr. 257.

Reversed, Sut])hin v. Crozer, 3 Vr. 462.

Sutro V. Wagner, 8 C. E. Gr. 388.

Affirmed, Wagner v. Sutro, 9 C. E. Gr.

589.

Sutton V. Hoffman, 3 Vr. 58.

Approved, West v. Strouse, 9 Vr. 184,

189.

Suydani v. Hoyt. 1 Dutch. 230.

Approved, Faber v. Hovey, 117 Mass.
107, 108.

Sujdam v. Receivers, &c., 2 Gr. Ch. 114.

See S. C, Ibid. 276.

Swayze v. Swayze, 1 Stock. 280.

Explained, Tantum v. Green, 6 C. E. Gr.

364, 365.

Tainter v. Morristown, 4 C. E. Gr. 46.

See S. C, 4 Vr. 57.

Tatem v. Wright. 3 Zab. 429.

See Paul v. Virginia. 8 Wall. 168
; Ber-

gen Ass'n ads- Cole, 2 Dutch. 362,

367.

Taylor v. Bray, 3 Vr. 184.

Affirmed, Bray v. Taylor, 7 Vr. 415.

Criticised, Fidler v. Higgins, 6 C. E.
Gr. 138, 147. See Schenck r. Vail,

9 C. E. Gr. 538, .549.

Taylor v. Doremus, 1 Harr. 473.

^ict'or(/. Manifold v. Thorpe, 4 Vr. 134.

Taylor v. Griswold, 2 Gr. 222.

See Ibid. 253, note; Evans v. Adams,
.3 Gr. 373, 379.

Taylor v. Morris, 7 C. E. Gr. 606.

Explained, Kane v. Hibernia Ins. Co.,

10 Vr. —

.

Taylor v. Reading, MS.
Approved, State v. Parkhurst, 4 Hal.

427, 444.



CASES CRITICISED.

Taylor v. Sip.—Tradesmen's Bank v. Fuirchild.

Taylor v. Sip, 1 Vr. 284.

See Freeholders of Middlesex r. Thom-
as, 5 C. E. Gr. 8'.>.

Tavlor v. Thomas, 1 Hal. Cli. 331.
'

,SVfiS. C, 1 Gr. Ch. 100.

Taylor v. Tliomas, MS.,
.4/>/)ro?y'(/. Voorhees v. Stootholl", 6 Hal.

145. 1('.2.

Tavlor r. Wilson, Coxe 362.
' See Potts V. Imlay, 1 South. 330, 337.

Tenhroke r. Johnson, Coxe 288.

Accord, Townlv r. Woolev, Ihid. 377;
Scudder v. Wade, 1 South. 249, 258.

Tenl)rook i'. McCohn, .') Hal. 333.

DUtingnhhrd, Uelanv v. Noble, 2 Gr.

Cli. o59. r)()2. See S. C, 7 Hal. 97;
Morris v. ^Morris, 1 Harr. 526, 530.

Ten Evek v. Delaware and R. C. Co., 3
Harr. 200.

Approved, Tinsman v. Belvidere D. R.
R. Co.. 2 Dutch. 148, 160. See S. C,
4 Harr. 5.

Ten Evck v. Del. and Rar. Canal Co., 3
Harr. 2oO, 204.

Criticised, Tinsman r. Bel. Del. R. R.
Co., 2 Dutch. 148,173.

Ten Evck v. Farlee, 1 Harr. 269.

See S. C, Ibid. 348.

Ten Evck r. Runk. 2 Vr. 428.

Approved. Havden v. Vreeland, 8 Vr.
372, 378.

Terhune v. Barcalow, 6 Hal. 38.

Explained, Laird r. Abrahams, 3 Gr.

22, 26.

Terhune v. Colton, 1 Beas. 232.

Affirntpd, Terhune v. Colton, Ibid. 312.

See S. C, 2 Stock. 21 ; Grode v. Van
Valen, 10 C. E. Gr. 95, 97; Butter-
field V Third Ave. Savings Bank,
10 C E. Gr. 533, 535.

Terhune r. Ell)erson, Pen. 726.

Accord, Tripp v. Hasceig, 20 Mich.
254.

Tewksbury v. Readingto.i, 3 Hal. 319.

Explnined, Bernards v. Warren, 3 Gr.

447,451
Third Ave. Savings Bank v. Dimock, 9 C.

E. Gr. 26.

. See S. C, 10 C. E. Gr. 533.

Thomas v. De Baum, 1 McCart. 37.

Criticised. Freeman on Co-Tenancy,
<tc. ^ 74.

Tiiompson v. Boyd, 1 Zab. 58.

Affirmed, Thompson v. Boyd, 2 Zab.
543.

Thompson v. Burdsall, 1 South. 170, 172.

Approved, Lippincott v. Souders, 3
Hal. 161, 165.

Thompson v. Conover, 1 Vr. 329.

Revfrsed, Thompson v. Conover, 3 Vr.
466.

Thompson v. Eastburh, 1 Harr. 100.

Approved, Bovd v. King, 7 Vr. 134,

136.

Thompson v. Egbert. 2 Harr. 459.

Erplained,YAn Arsdale v. Van Arsdale,
2 Dutch. 4U4, 42IJ.

Thompson v. Harvey, Pen. S95.

Contra, Combs r. Little, 3 (ir. Cb. 310.
Sec Johnson r. Ketchum, 2 (Jr. ('h.

364.

Thompson v. Pierson, Pen. 1019.

Overruled, 8tebi)ins v. Walker, 2 (ir.

90, 98.

Thorn v. Wooden, i\LS.

Approved. Den. Wooden v. Shotwcll, 4
Zab. 7H'.t, 7'.»6.

Thropp V. Field, 10 C. E. Gr. 166.

See's. C, 11 C. E. Gr. 82.

Tichenor v. Dodd, 3 (ir. Ch. 4')4.

Approved, Thaver uds. Torrey, s \'r.

339, 343.

Tillou V. Britton, 4 Hal. 120.

Criticised, Sanderson v. Crane, 2 CJr.

506. 507, 509; Youngs v. Little, 3 Gr.
1. 5, 16. Overnded, Receivers v.

Paterson Gas Light Co., 3 Zab. 2^3,
300.

Tillou V. Hutchinson, 1 Gr. 192.

See S. C, 3 Gr. 178.

Tindall v. Mclntyre, 4 Zab. 147.

Explained, Bonnell v. Mawha, s \'i-.

198, 199.

Tindall ads Tindall. Sp<^n. 146.

Doubted, Phillips v. Phillips, 1 Zal). 42.

43.

Tindall v. Tindall. 8 C. E. Gr. 244.

Reversed, Tindall v. Tindall. 9 C. E. Gi".

512.

Tinsman v. Belvidere D. R. R. Co., 1 Dutch.
255.

Sees. C, 2 Dutch. 148.

Titus V. Burroughs, MS., Sept. 1824.

Appioved. Scudder v. Coryell, 5 Hal.
340, 346.

Titus V. Phillips. 3 C E. Gr. 75.

Reversed, Titus v. Phillips, Ibid. 541.

Titus V. Stout, MS., Sept. 1803.

. Approved, Woodruft' v. Brown, 2 Harr.
246, 266.

Todd v. Hoagland. 7 Vr. 352.

Affirmed, Hoagland v. Todd, 8 Vr.
544.

Tomkins v. Tomkins, 3 Stock. 512.

Approved, Doughtv v. Doughtv, 12 C.

E. Gr. 315, 3f9.
'

Tomlinson v. Stiles. 4 Dutch. 201.

Approved, Miller v. Dungan, 7 Vr. 21,

23. Affirmed, Tomlinson v. Stiles, 5
Dutch. 426. Distiurjiiished, Bovd v.

King. 7 Vr. 134, 137.

ToAvnly v. Rutan. S|)en. 604.

Affirmed, Townley v. Rutan, 1 Zab 674.

ToAvniey ads. State, 3 Harr. 311.

Overruled, State v. Wyman, Gift". Stat.

Const. 181, note; bid see Roberson v.

Lambertville, 9 Vr. 69. 73.

Townsend v. Johnson, Pen. 7' 6.

Distinguished, Brewer v. Porch, 2 Harr.

377, 379.

Townshend v. Simon, 9 Vr. 239.

See S. C, 12 C E. Gr. 302.

Tradesmen's Bank v. Fairchild, 2 Vr. 371.

Affirmrd. Tradesmen's Bank -v. Fair-

"cliild, 3 Vr. 542.



CASES CRITICISED.

Trenton Bank v. Haverstick.

—

Van Doren v. Stickle.

Trenton Bank v. Haverstick, 6 Hal. 171.

Questioned, Steamboat Co. v. Baldwin,
•2 Gr. 440, 441.

Trenton Bank. Co. v. Woodrnll", 1 Gr. Cli.

117.

Affirmed, ^Mav, 1S12. Explained, Gar-
"wood V. Eldridije, Ibid. 290. 291. See
a. C, Ibid. 492, 511, 2 Gr. Ch. 210.

Trenton Ins. Co. r. John.son, 4 Zab. 576.

Approved, ISIowry v. Home Ins. Co., 9
K. I., 340, 354.

Trenton Ins. Co. v. McKclway, 1 Beas. 133.

Approved. Barricklo v. Trenton Ins.

Co., 2 Beas. 154, ir.O.

Trenton Ins. Co. v. Perrine, 3 Zab. 402.

See Weiss v. Wliittemore, 28 Mich.
300. 374.

Trenton Water Power Co. v. Chambers, 1

Stock. 471.

See S. C, 2 Beas. 199.

Trinity Church Case, MS.
See Bennington Iron Co. v. Kutherford,

3 Harr. 158, 101.

Trusdell v. Jones. 8 C. E. Gr. 121.

Affirmed, Jones v. Trusdell, Ibid. 554.

Trustees M. E. Churcli v. Hoboken, 4
Vr. 13.

Approved, State. Central R. R. Co. v.

Elizabeth, Vr. 359, 361. See S. C,
4 C. E. Gr. 355.

Trustees of East Newark /'. (iilbert, 1 Beas.
78.

S. C, Ibid. 180.

Tucker v. Trenton, MS., May, 1804.

Approved, Fox v. Lambson, 3 Hal. 275,
276.

Tuckerman v. Ste^jhens &c. Trans. Co., 3
Vr. 320.

Affirmed, Stephens &c. Trans. Co. v.

Tuckerman, 4 Vr. 543.
Turner v. Hand, 3 Wall. Jr., 88.

See S. C, Ibid. 258.

Turrell v. Bvard, 9 C. E Gr. 135.

Affirmed, Byard v. Turrell, Ibid. 589.
Tuttle V. Howell, 2 C. E. Gr. 170.

Affirmed, Howell v. Tuttle, Ibid. 540.
Tyler I'. Allen, 2 Vr. 441.

Affirmed, Allen r. Tvler, 3 Vr. 499.

U.

Underbill v. Atwater, 7 C. E. Gr. If,.

Reversed, Atwater v. rnderbill, Ibid.
59.*.

United States v. Howell, 4 Wash. C. C. 020.
See Hays v. Wells, 34 Md. 512, 510;
Dane v. Cordnian.24 Cal. 157.

United States v. Smith. 1 South. 33.

Contra, Slocum v. Mayberry, 2 Wheat.
1 ; Gelston v. Hint, 3 Wheat. 246,
312.

Vail V. Morris and J:sse.x K. K. Co., 1 Zab.
189.

Distinguished, Den. v. Morris Canal
Co., 4Zab. 587, 591.

t Valentine v. Central R. R. Co., 5 Dutch.
00.

Affirmed, Central R. R. Co. v. Valen-
tine, Ibid. 561.

Vanarsdale v. Vanarsdale, 2 Dutch. 404.

Approved, Colgate v. Colgate, 8 C. E.
Gr. 372, 378.

Vanauken v. Hornbeck, 2 Gr. 179, 183.
See Bonnell v. Mawha, 8 Vr. 198.

Van Blarcom v. Frike, 5 Dutch. 516.
Explained, Talmage v. Davenport, 2

Vr. 561, 502.

Van Campen v. Depue, Hal. 409.
Distinguished, Den. Crowther v. Lloyd,

2 Vr. 3i)5, 399.
Vancleve v. Moore, MS., Sept. 1835.

Approved, Shay v. Norton, 1 Harr. 378,
380.

Vandegrift r. Rediker, 2 Zab. 185.

Approved, Mavnard v. Boston and M.
R. R. Co., 115 Mass. 458, 400. See
Selma R. R. Co. v. Webb, 49 Ala.
240.

Vanderbeck v. Hendry, 5 Vr. 467.

Accord, Hargreaves v. Deacon, 25
Mich. 1.

Vanderhaize v Hugues, 2 Beas. 244.

See S. C, Ibid. 410.

Vanderveer's Will, in re, 5 C. E. Gr. 463.

Reversed, Harris v. Vanderveer, 6 C.
E. Gr. 561. See S. C. 6 C. E. Gr. 421,

8 C. E. Gr. 558, 9 C. E. Gr. 538.

Vanderveer v. Conover, 1 Harr. 487.

Distinguished, Moses v. Thomas, 2
Dutch. 124. 128; Garretson v. Brown,
2 Dutch. 425, 444. See S. C. Ibid.

271.

Vanderveer v. Delaware and R. C. Co.,

MS., 2 Dutch. 101.

Affirmed, Ibid.

Vanderveer v. Holcomb, 2 C. E. Gr 87.

Affirmed, Vanderveer v. Holcomb,
Ibid. 547. See S. C. 6 C. E. Gr. 105,

7-C. E. Gr. 555.

Van Dike v. Van Dike, 3 Gr. 289.

Explained, Van Dyke v. Van Dyke, 2

Harr. 478. 480. See S. C, 4 Harr. 1.

Van Doren v. Everitt, 2 South. 460.

Explained, Snook v. Sutton, 5 Hal. 133.

Van Doren v. Horton, 1 Dutch. 205.

Criticised, Russell v. Work, 6 Vr. 316,

320.

Van Doren v. Olden, 4 C. E. Gr. 170.

Approved, Ashurst v. Field, 11 C. E. Gr.

1, 11. Accord, Leland v. Havden,
102 Mass. 542, 550; Wiltbank's Ap-
peal, 04 Penn. St. 256.

Van Doren v. Robinson, 1 C. E. Gr. 256,

259.

Approved, Green v. Richards, 8 C. E.

Gr. 32, 35. Distinguished, Sweet v.

Parker. 7 C. E. Gr. 453. 456.

Van Dt)ren v. Staats, Pen. 887.

Approved, Gregorv ads. Wilson, 7 Vr.

315. 321.

Van Doren v. Stickle, 9 C. E. Gr. 331.

Affirmed. Stickle v. Van Doren, 12 C,

E. Gr. 498.



CASES CEITICISED.

Van Doren v. Van Doren.—Voorhees v. Combs.

Van Doren v. Van Doivn, 5 1I:\1. 286.

Disliiiijninlird, IV'riinc v. Little, 1 Gr.
24S, !2r)(). Sre Kanclolph v. IJnderhill,

2 lliur. 4r)4.

\-A\\ Doren c. Van Doren, Pen. G97.

Approved, Wliecler i'. Kirtlantl, 12 C.

E. (ir. 534.53'.).

Van Duyne v. Van Duyne, 1 McCart. 397.

Approval, Hess v. Sin.<;Ier, 114 Rfass.
5('), 5!). Rcvprn'-d, Van Dnyne v. Van
Duyne, 2 McCart. 503.

Van Dnyne v. Vanness, 1 Hal. Ch. 4S5.
E.rpl(tini (I, Edwards r. Derriekson, 4

Dntcli. 30, 47.

Van Duvne v. Vreeland, 3 Stock. 37t).

See S. C. 1 Beas. 142.

Van Dyke v. Bastedo, 3 Gr. 224.

Approved, McCahill v. Eqnitahle As-
snranee Co.. 11 C. E. Gr. 531,538.
DhthtqniKhed, Bordine v. Combs, 3
Gr. 412. 414.

\'an Dyke 7-. Brown, 4 Hal. Ch. G57.

Reversed, Brown v. Van Dyke, Ibid.

795.

Van Dyke r. Stout, 4 Hal. Ch. 333.

Doubted, Owen v. Whitaker, 5 C. E. Gr.

122, 124.

Van Gieson v. Van Houten, 2 Soutli. 822.

Overruled, Howell /'. Burnett, Spen.
265, 208.

Van Hook v. Somerville Man'fo- Co., 1 Hal.
Ch. 137.

Reversed, Van Hook ?'. Someryille
Man't'g Co., Ibid. 033

Van Houten v. First Ref. Dutch Church,
2 C. E. Gr 120.

Explained, Morgan v. Rose. 7 C. E. Gr.

583, 589.

Van Houten v. Pennington, 4 Hal. Ch.
272.

Affirmed, Van Houten *;. Pennington,
Ibid. 745.

Van Houten v. Pennington, 4 Hal. Ch. 745.

Approved, Wurts v. Page, 4 C. E. Gr.
365, 374. Explained, Sims v. Conger,
39 Miss. 231, 317.

Van Keuren v. McLaughlin, 4 C. E. Gr. 187.

Reversed, McLaughlin v. Van Keuren,
Ibid. 575, 6 C. E. Gr. 379. See Kline
V. McGuckin, 9 C. E. Gr. 411, 416.

S. C, 6 C. E. Gr. 163.

Van Kirk ads. Staats, 4 Zab. 121.

Questioned, Perry v. Orr, Vr. 295,302.
Van Mater v. Ely. 1 Beas. 27L

Affirmed, Ibid. 277.

Van Note v. Downey, 4 Dutch. 219-

Distinquished, Vieeland v. Vreeland, 1

C. E. Gr. 512. 520.

"\''an Schoick v. Del. and Rar. C. Co., S2:)en.

249.

Distinguished, Hoagland v. Veghte, 1

Vr. 510, 518. Qualified, Del. and
Rar. C. Co. v. Lee. 2 Zab. 243, 248.

See Colunil)ia Bridge Co. v. Geisse, 6
'

Vr. 474, 475.

Vansciyer v. Bryan, 2 Beas, 434.

Approved, jacobus v. Mutual Benefit
Ins. Co., 12 C. E. Gr. 004, 020.

Van Tilburgh v. llollinshead. 1 McCart.32.
Approved, Slack v. Bird, S C. E Gr. 238,

243. See. supra, Dkvisic, ^^ 11, 12.

Vantyl v. Marsh, 2 South. 507.
Criticised, Dixon v. Scott, 3 Harr. 430,

432.

Van Vorst r. Baldwin, 2 Stock. 577.
Distinquished, Martin v. Melville, 3

Stock. 222.

Van Vorst v. Horsley, MS.
Approveil, Hoboken Building Ass'n v.

Martin, 2 Beas. 427, 433
; Mechanics

Building A.ss'n v. Conover, 1 McCart.
219, 225.

Van Wagenen i). Brown, 2 Dutch. 190, 204.

Approved, Lamb v. Camion, 9 Vr. 302,
304.

Van Wagenen v. lIo)(per, 4 Hal. Cli. 084.

Affirmed, \'an Wagenen v. Hoj)per,
'Ibid. 707.

Van Wagenen v. Newark R. R. Co., 4 Hal.
Ch. 580.

See S. C, 1 Stock. 754.

Van Walkenburgli v. Rahway Bank, 4 Hal.
Ch. 5G0.

Affirmed, Van Walkenburgli v. Rail-

way Bank. Ibid 725.

^^ln Wickle v. Camden and A. R. R. Co.,

2 Gr. 102.

Doubted, Coster v. New Jersey R. R.
Co., 4 Zab. 730, 734. Explained,
Lower Chatham Case, Vr. 497. 507.

Overruled, Columbia Bridge Co. v.

Geisse, 6 Vr. 474, 475.

Van Winkle ?•. Van Houten, 2 Gr. Ch. 172.

Approved, CorAvine v. Corwine, 8 C. E.
Gr. 368.

Varnum v. Camp, 1 Gr. 320.

Approved, Moore v. Bonnell, 2 Vr.

90. Criticised, Garretson v. Brown, 2

Dutch. 425, 442, Elmer. J., dissenting.

Distinguished, Frazier v. Fredericks,

4 Zab. 102, 108. Explained, Bentley
('. Whittemore, 4 C. E. Gr. 4ti2, 469

;

Garretson ;;. Brown, 2 Dutch. 425,

436.

Vaughn v. Johnson, 1 Stock. 173.

See Young v. Clarksville Co., 12 C. E.

Gr. 67.

Veghte V. Hoagland, 5 Dutch. 125.

Reversed, Hoagland v. Veghte, 1 Vr.

516. See S. C, 3 Zab. 92, 2 Stock.

45.

Veghte V. Raritan Water Power Co., 4 C
E. Gr. 143.

Approved, New Jersey M. R. R. Co., v.

Van Syckle, 8 Vr. 490, 502. Ex-
pUvned, Horner v. Stilwell, 6 Vr.

307, 314 ; Mulford v. Peterson, Vr.

127, 131 Reversed, Raritan W\ P.

Co., V. Veghte, C. E. Gr. 4G3.

Vigers v. Mooney, Pen. 909.

Accord, Cobi) v. Decker, 1 South. 119.

Voorhees's Case. 3 Vr. 141.

Approved, Brown's Case, 112 Mass.

409,411.
Voorhees v. Combs, 4 Vr. 482.

See^.C.,4: Vr. 494.



CASES CRITICISKJ).

Voorhees v. Reford.—Weed v. Van Huuten.

Voorhees r. Reford, 1 McCart. 155.

See S. C, 2 C. p]. Gr. 3(;7.

Vuoilioes {'. Stftntlioll', (> Hill. 145.

Approved, McKni.ubt 7-. Wiilsh, 9 C. E.

Gr. 408, 500. Dialiiiqii'ufJied, Lnke v.

Park, 4 Harr. 110, ISS. See Execu-
tors, I 375.

Vreelaiid v. Loiibat, 1 Gr. Ch. 104.

Criticiaed. Savinos Ass'n c. Vander-
veer, 3 Stock. 3cS2, 383.

Vreeland v. Ryno, 11 C. E. (}r. IGO.

E.rpl((iued, Conipton v. Pier.son, 1 Stew.
220, 231. Berersed, Ryno v. Rvno,
12 C. E. Gr. 522.

Vreeland v. Vreeland. 1 C. E. Gr. 512.

Distinguiiihed, Horner r\ Webster, 4 Vr.
387,' 303. 404, 410.

Vunck ('. Hull. Pen. 578.

See S. C, Ibid. 814.

W.

Wade r. :Miller, 3 Vr. 206.

Approved. Wilkins v. Kirkbride, 12 C.

E. Gr. 03 05.

Wade V. Potter. 2 Gr. 278.

Doiditfd, Parker v. Thompson, 1 Vr.
311, 312.

Waldron v. Ely, Pen. 70.

A ccord, Anderson v. Radley, Ibid. 1034.
Waldron v. Hopper, Coxe 330.

Accord, Rappleyea v. Hulse, 7 Hal.
257.

Waldron v. Letson, 2 McCart. 126.

Approved, Loss v Obry, 7 C. E. Gr. 52,
55.

Wales V. Ford. 3 Hal. 207.

See Dilts v. Kinnev. 3 Gr. 1.30.

Walker v. Hill, G C. E."Gr. 101.

Affirmed, Walker v. Hill, 7 C. E. Gr.
"513.

Wain ('. Meirs, 12 C. E. Gr. 77.

See S. C, Ibid. 351.

Walter v. Perrine, MS.
Overnded, Beach v. Woodhull, Pet. C.

C. 2, G.

Walton V. Lippincott^, Pen. IGl.

Approved, Walton v. Corlies, Pen. 162.
Walton V. Vanderhoof, Pen. 73.

Bistinrjnkhrd, Schuyler v. McCrea, 1
Harr. 248, 240.

Wanniaker r. Van Buskirk, Sax. 685.
Approved, Evans v. Huirnian, 1 Hal.

Ch. 354, 360; Haves v. Whitall. 2
Beas. 241, 242; Barned v. Barned, 6
C. E. Gr. 245, 246. Dhtinguhhed,
Batton /'. Allen, 1 Hal. Ch. 00, 104.
See Morris v. Condit, 2 Hal. 114;
Montgomery v. Bruere, 1 South. 260,
260, (a); Boon v. Pieri)ont, 1 Stew. 7.

^^'arbass v. Armstron.u;, 2 Stock. 263.
Ap)proved, McKnight v. Walsh, 9 C. E.

Gr. 498, 507.

Ward V. Folly. 2 South. 482.

Approved, Vantilburgh v. Shann, 4 Zab.
740, 748. See S. C., Ibid. 485.

Ward V. Montclair R R. Co., 11 C. E. Gr.
260.

See S. C, 10 C. E. (Jr. 100, 12 C. E. Gr.
479.

Ward r. Newark and P. T. Co , Spen. 323.

See State v. Morris T. Co., 1 South. 165.

Ward ('. Peloubet, 2 Stock. 304.

Diatitujttislied, Van Duvne v. Van
Duyne, 1 McCart. 307,"4U6.

Ward V. Plume, 1 Stock. 808.

Affirmed, Ibid. 809. Overruled, Sears v.

"Roberts. Il)id. 811. See Westerfield
('. Bricd, 11 C. E. Gr. 357,358.

Ward V. Small. 2 Hal. 40.

Crdicised, Ramsey v. Duraars. 4 Harr.
66,60. S^^S. C..3 Hal. 302.

Ward V. Ward, 2 Zab. 600.

Approved, Hinchman r. Rutan, 2 Vr.
496, 502. Contra, Lutes v. Alpaugli,
3 Zab. 165.

Warren R. R. Co. v. Belvidere, 6 Vr. 584.

Approved, Middleton v. New Jersey W.
L. R. R. Co., 11 C. E. Gr. 209, 274.

Warren R. R. Co. ads. State, 5 Dutch. 353.

Approved, Greenwich v. Easton and A.
R. R. Co., 9 C. E. Gr. 217, 223.

Warrick v. Hunt, 6 Hal. 1.

Approved. Bockover v. Ayres, 7 C. E.
Gr. 13. 15.

Warwick v. Marlatt, 10 C. E. Gr. 188.

Reversed, Warwick v. Dawes, 11 C. E.
Gr. 549.

Warwick v. Matlack, 2 Hal. 165.

Expkdned , Cox v. Bennett, 1 Gr. 165,

172 ; Blackwell v. Rankin, 3 Hal. Ch.
152, 157.

Waterman v. Merrill. 4 Vr. 378.

Approved, Kendde v. Harris, 7 Vr. 526,

528; Hoagland v. Rafiertv, 8 Vr.
544. 540.

Walters V. Quimby, 3 Dutch. 200.

Affirmed, Quimby v. Waters, 4 Dutch.
553. See S. C.'lbid. 108.

Waters v. Van Winkle, Pen. 507.

See S. C, Ibid. 804.

W^atson ('. Murray, 8 C. E. Gr. 257.

Approved, Gregory «(/.s'. Wilson, 7 Vr.
315,310.

Way V. Bragaw, 1 C. E. Gr. 213.

.4cron/, Fulton v. Golden, 10 C. E. Gr.
353.

Weart v. Hoagland,'2 Zab. 517.

See Firmstone v. De Camp, 2 C. E. Gr.
317.

Weart v. Rose, 1 C. E. Gr. 200.

See King v. Brown, 54 Ind. 368, 373.

Weber r. ]\I orris and Essex R. R. Co., 6
Vi-. 400.

See^. C, 7 Vr. 213.

Weber v. Weitling, 3 C. E. Gr. 30.

See S. C, 3 C.^E. Gr. 441.

Webster's Case, 3 Gr. Ch., 558.
Approved, Honnass's Case, 1 McCart.

403. 495. See S. C. 1 Hal. Ch. 89.

Weed r. Van Houten, 4 Hal. 189.
' Ayjproved, Montgomery i'. Tutt, 11 Cal.

307, 323.



CASES CmTICISKl).

Weil r. Iiic'oid.—W'ilniurt r. Morj

Weil r. lliconl, '.» ('. Iv (ir. IC'.*.

Approved, Hultoii v. CmhhUmi, 10 Vr.

12-J, 182.

Weller ('. I'iirke. Pen. CCl.

Approved, Kerr r. Phillips, 2 Sduth.

818.

Wells i'. Stackhonse, '2 Harr. 3.'),"), 3r)7.

Api>rov(d, Simiirkson c. Oorwine, 2

DiUeh. oil. Distiiii/aished, Thoinp-
.son ('. ripi)itt, o Harr. 17G. 178.

Explained, Ferguson v. Hays, 1 Zab.
431. 433.

Welsh V. Rayaud, (1 C. E. Gr. 180.

Approved, Peeler v. Levy, 11 C. E. Gr.

330, 331 , 33.).

Welsh V. Blackwell, 2 Gr. 344.

See S. C, 3 Gr. 55.

AVest V. Page, 1 Stoek. 110.

See S. C., Ibid. 203.

West V. Walker, 2 Gr. Ch. 279.

Approved, Cornelius i'. Post, 1 Stock.

196, 199. Contra, Shreve v. Blaek, 3
Gr. Ch. 177; Brown v. Folwell, 3

Hal. Ch. 593 ; Kerlin v. West, 3 Gr.

Ch. 449 ; Britton v. Hill, 12 C. E. Gr.

389.

Westbrooke v. Eonieyn. Bald. C. C. 196.

Approved, Holcomb i'. Lake, 4 Zab.
686, 691.

Westcott V. Danzenbacker, 1 Hal. 132, 133.

Accord, Van Pelt v. Hartough, 2 Vr.
331, 333.

Westervelt v. Scott, 3 Stock. 80.

I)i'<thif/uished. Andrews v. Torrey, 1

McCart. 355, 358.

West Jersey R. R. Co. v. Thomas, 8 C. E.
Gr. 431.

Affirmed, West Jersey R. R. Co. v.

Thoina.s, 9 C. E. Gr. 567. See S. C,
6 C. E. Gr. 205.

West Jersev R. R. Co. v. Trenton Car
W^orks, 3 Vr. 517.

Approved, Elliott v. Edwards, 6 Vr. 265,

268, 7 Vr. 449, 452.

Weston V. Camden and Ambov R. R. Co.,

MS.
Criticised, Hardenburgh v. Farmers
Bank, 2 Gr. Ch. 68, 74.

Wheaton v. Phillips, 1 Beas. 221.

Explained, Armstrong v. Ross, 5 C. E.
Gr. 109, 115.

W^heeler v. Essex Public Road Board, 10
Vr. 291.

Contra, Cushman v. Smith, 34 Wis. 248.

Wheeler v. Kirtland, 8 C. E. Gr. 13.

Modified, Wheeler v. Kirtland, 9 C. E.
Gr. 552. S. C, 12 C. E. Gr. 383.

White ads. Brown, 5 Dutch. 307.

Reversed, Brown v. White, Ibid. 514.

White V. Hunt, 1 Hal. 330.

See S. C, Ibid. 415.

White ('. Olden, 3 Gr. Ch. 343.

Reversed, Ibid. 363, note, Olden v.

White, 1 Hal. Ch. 629. See S. C, 2
Hal. Ch. 174.

White I'. Stretch.- 7 C. E. Gr. 76.

Approved, Union Bank r. Pinner, 10
C. E Gr. 495.

White r. Trund>ull. ;'. (Jr. 314.

Distinguished, Oliver r. Phelps, S])cn.
180.' 197.

While V. White, 1 Harr. 202.

Approved, Van Arsdale r. Van Arsdale,
2 Dutch. 404, 419; Colgate v. Col-
gate, 8 C. E. Gr. 372, 380.

VVhitenack v. Noe, 3 Stock. 321, 330.

Criticised, Whitehead v. First INIetho-

dist Church, 2 McCart. 13.j, i;!7. See
S. C, Ibid. 413.

Whitenack v. Stryker, 1 Gr. Ch. 8.

Approved, Vanauken's Case, 2 Stock.
I'-T), 192; Turner v. Cheesman, 2
McCart. 243, 245.

Wiggins V. Kleinhans, 4 Hal. 249.

Accord, Ballinger v. Sherron, 2 Gr. 144,

145. See Bordinei'. Service, 1 Harr.
47.

Wildes V. Mairs. 1 Hal. 320.

Approved, Bell v. Morris Canal Co., 3
Gr. 63, iSo.

Williams v Hamilton, 1 South. 220.

Doubted, Haggerty r. Vankirk, 4 Hal.
118, 120; Pinknev v. Ayres, 1 Zab.
694, 697, 698.

Williams v. Michenor, 3 Stock. 520.

See Boyd -v. King, 7 Vr. 1:34, 137 ; Den.
V. Winans, 2 Gr. 1, 8.

Williams ads. Reed, 5 Dutch. 385.

See Miller v. Dungan, 6 Vr. 389, 8 Vr.
182.

Williams v. Williams, 3 Gr. 255.

Approved, Muir v. Newark Savings
Inst., 1 C. E. Gr. 537. 540.

Williams v. Winans, 5 C. E. Gr. 392.

Reversed, Williams r. Winans, 7 C. E.
Gr. 573.

Williamson v. East Am well, 4 Dutch. 270.

Approved, Swayze v. New Jersey M. R.
R. Co., 7 Vr.'295, 300.

Williamson v. .Johnston, 7 Hal. 86.

Distinguished, Sterling v. Van Cleve,

Ibid. 285. 289.

Williamson v. New Jersey S. R R. Co., 10
C. E. Gr 13.

See S. cue. E. Gr. 398, 12 C. E. Gr.

225, 1 Stew. 278.

Williamson v. Updike. 2 Gr. 270.

Criticised, Halsted v. Fowler, 2 Zab.

48, 51.

Willink ('. Morris Canal Co., 3 Gr. Ch. 377.

Approved, State /'. Brown, 3 Dutch. 13,

32. Potts. J., dissenting ; Sussex R. R.

Co. V. Morris and E. R. R. Co., 4 C. E.

Gr. 13, 2Gi 5 C. E. Gr. 542, 565 ; Wil-
liamson v. New Jersev S. R. R. Co.,

11 ('. E. Gr. 398, 403.
'

Wills V Cooper, 1 Dutch. 137.

Approved. Cueman v. Broadnax, 8 Vr.
508, 511. Accord, Boston F. Co. v.

Condit. 4 C. E. Gr. 394.

Wilmurt i'. Morgan, MS.
Approved, Den. Obert v. Hammel, 3

Harr. 73, 80 ; Brav v. Neill, 6 C. E.

Gr. 343, 349. Distinguished, State v.

Conover, 4 Hal. 338, 341, 346. See

Taylor v. Hanford, 6 Hal. 341, 844.



liv CASES CRITICISED.

Wilson V. Brown.—Woolwich v. Forrest.

Wilson r. Brown, 2 Boas. 277.

Exphiiu'd, Armstrong v. Ross, o C. E.
Gr. 1U9. ll.j. See Den. Camp v.

Quimliy. Pen. OSo ; Perrine v. Per-

rine, 3 'Stock. 142 ; Dodge v. Aycrigg,
1 Beas. ^2 ; Phelps v. Morrison. 9 C.

E. (ir. 105. 199. 10 C. E. Gr. 538
;

Perkins v. Elliott, 7 C. E. Gr. 127, 8

C. E. Gr. 520.

Wilson I'. Clark. 1 South. 379.

See S. C, Ibid. 385.

Wilson V. Hill, 2 Beas. 143.

Accord, Baldwin v. Camprteld, 4 Hal.
Ch. 891, 902. Contra. P\'iulks v. Bev-
ins, 1 Gr. Ch. 250.

Wilson r. King. 8 C. E. Gr. 150.

'See S. C, 12 C. E. Gr. 374.

Wilson ada. Moore, 4 Harr. 186.

Contra, Benedict v. Howell, 10 Vr. 221,

225.

Wilson V. Wilson, 1 Hal. 95.

Criticised, Inslee v. Prall, 3 Zab. 457,

4G1, 1 Dutch. 065,667.
Winans v. Davis, 3 Harr. 276.

See S. C, Ibid. 3J6.

Winans v. Denman, Pen. 124.

Accord, Besherer v. Swisher, Pen. 748.

Winants v. Terhune, 2 McCart. 185.

Didiiujuiished. Clayton v. Somers, 12 C.

E. Gr. 230, 233.

'

Winfield r. Henning, 6 C. E. Gr. 188.

Denied, Dana v. Wentworth, 111 Mass.
291, 293.

Winslow V. Hudson, 6 C. E. Gr. 172.

See S. C, Vr. 437.

Winter v. Davis, MS.
Approved. Townlev v. Butan, Spen.

G04, 0(15.

Winter v. Geroe, 1 Hal. Ch. .318.

Reversed, Geroe v. Winter, Ibid. 055.

657, note.

Winter v. Peterson, 4 Zab. 524, 527.

Approved. llo\H)]ieu Land Co. r. Kerri-
gan, 2 Vr. 13, 15; Wuesthoflf v. Sey-
mour, 7 C. E. Gr. 66, 70. CrUicised,

Higbee v. Ptiggs, 5 C. E. Gr. 435, 438.

See Hinchman r. Paterson H. R,. R.
Co.. 2 C. E. Gr. 75, 82; Glasby v.

Morris. 3 C. E. Gr. 72.

Wintermute's Case, 12 C. E. Gr. 447.

Affirmed, Wintermute v. Wilson, 1

Stew. 437.

Wintermute v. Hankinson, 1 Hal. 140.

See Caldwell v. FiHeld, 4 Zab. 150, 160;
Dean v. Thatcher, 3 Vr. 470 ; Walker
V. Hill, 7 C. E Gr. 513, 530.

Wintermute v. Snyder, 2 Gr. Ch. 489.

Di'itinr/uished, Slack ). Bird, 8 C. E. Gr.
238, 243.

Wisham v. Lippincott, 1 Stock. 353.

Accord, Randolph v. Dalv, 1 C. E. Gr.

313; Nat. Bank of Metropolis r.

Sprague, 5 C. E. Gr. 13, 31. See
'

Scull v Alter, 1 Harr. 147, 150.

W^olcott V. Mount, 7 Vr. 262.

Ap)yroved, ^IcAndrews v. Tippett, 10
:

Vr. 105, 111. Affirmed. Wolcott v.
'<

Mount, 9 Vr. 496.

Wood's Case, MS.
DistinquiHhed, Walsh v. McKnight. 8

C. E. Gr. 136. 145.

Wood V. Fithian, 4 Zab. 33.

Affirme-I, Wood r. p^ithian. Ibid. 838.
Wood V. Hopkins, Pen. 089.

Approved, Mihun* v. Milnor, 4 Hal. 93.

Affirmed, Ibid. 093, note. Di.itin-

guished. Evans )•. Adams, 3 Gr. .373,

375.

Wood V. Stille, MS.
Approved, Eames v. Stiles, 2 Vr. 4i)0,
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Tiffany r. Crawford, 1 McCart. 278;
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NEW JERSEY DIGEST.

A.

ABATEMENT.

I. Causes of Abatement.

[a) Drath of parties.

[b) Di.iubilitij of parties.

[c) Misnomer.
[d) Non-joinder and mis-joinder.

[e) Another action pending.

(/) Other causes.

II. Pleading and Practice.

(a) At law.

[h) In equity.

I. Causes of Abatement.

(a) Death of parties.

1. An action on the case against a sheriff

for an escape, or for taking an insufficient

bail bond, does not survive, and cannot
therefore be continued against his personal
representatives. Cunningham v, Jaques, 4
Harr. 42.

2. An action to recover damages claimed
to have been sustained b}' water being
flowed back upon plaintiff's land from the
mill-dam of the defendant, does not abate
by the death of the defendant after issue

joined, but may be continued asjainst his

executor. Ten Eyck v. Eunk, 2 Vr. 428.

3. An action for bi'each of promise of

marriage could not at common law be
maintained by or against the personal re-

presentative of either party to the contract.

Being an action e.r contractu, and not in

tort, it is therefore, not Avithin the act of

March 17th, 1855. '

JRev. p. 2, § 3.

Not being an action Avhich may origin-

ally be prosecuted against the personal
representative, it abated by the death of

the defendant after issue joined. Hayden
V. Vreeland, 8 Vr. 372.

4. Section second of the supplement of

April 6th, 1866, ^^revents the abatement of

the proceedings upon a lien claim by the

1

death of the builder or owner, and extends
the remedy to executors or administrators.

Bobhins \\ Barber, 5 Vr. 322.

5. In trespass q. c.f. the death of one of

three defendants will not abate the suit.

Hendrickson v. Herbert, Feb. Term, 1876, 9

Vr.
6. Sole plaintiff. Death of the lessor

of the plaintiff in ejectment does not
abate the suit. Den. Terrill x. Sayre, Pen.
598.

7. The rule, irrespective of the statute,

is that where a sole plaintitf or defendant

dies before decree, the suit cannot be re-

vived at the instance of the defendant, or

of his legal representative. Benson x. Wol-

verton, 1 C. E. Gr. 110.

8. In an action brought by a husband,^

previous to March 25, 1852, to recover of

an administrator the sliare of the wife, the

death of the husband, after verdict, wovild

not abate the suit. Teneick ads. Fkigg, 5

Dutch. 26.

9. Co-plaintiffs. The death of one of

several plaintill's in a cause referred by
rule of court to referees, i.s not a revocation

of the authority of the referees. A sug-

gestion of such death may be entered upon
the record. Freeborn x. Denman, 3 Hal. 116.

10 A suit in equity does not abate by
the death of a co-plaintiff. Fisher x. Ruth-

erford, Bald. C. C. 188.

'll. Co-defendants. Where in a suit

on a promissory note against three de-

fendants as joint and several makers, one

of the defendants dies pending suit, the

action survives against the other defend-

ants, and cannot be continued against the

survivors and, the representatives of the

deceased. Fisher x. Allen, 7 Vr. 203.

12. The death of the husband of a tenant

in dower, does not abate the action. Cozens

X. Long, Pen. 771.

(b) Disability of parties.

13. Alienage. In an action of dower,

the defendant may plead in abatement,

that the husband "^ of demandant was an

alien. Coxe v. Gulick, 5 Hal. 32S.
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Causes of Abatement.

14. Infancy. If .a dolViulant would take

adv:vntaii;c of the infancy of a plaintiff,

suing alone, the proijcr mode of raising

the objection, in courts proceeding accord-

ing to the course of tbo common law, is

by plea in abatement; but in the courts

for the trial of small causes it may be

given in evident-e under tbe general issue,

and may be taken advantage of by motion
to dismiss the suit. Smith v. Van Houten,

4 Ilal. ?.8l.

15. Covex'ture. A feme covert can not

sue in her own name. Tucker v. Scott,

Pen. 955.

(c) Misnomer.

16. It is a good plea in abatement that

parties sue or are sued by their sirnames

alone, without mentioning their christian

names. Seeley w Boon, Coxc\SS; McCredy
V. Vanneman, Pen. 870; Tomlinson v.

Clarke, 5 Hal. 295.

(d) Non-joinder and mis-joinder.

17. Husband and wife. In an action

on a promise made to the wife when sole,

siie must join. Bond v. Baldivin, Coxe 21C;

Story V. Baird, 2 Gr. 263.

18. The husband of an executrix must
be joined with her in an action against her

as executrix. Ludlow v. Marsh, Pen. 983.

19. When a note is given to a married
woman and her husband, and a third per-

son as payees, and suit is brought upon
the note, without joining the husband, the

wife is a proper party, and the non-joinder
of the husband could, at common law, be
taken advantage of only by plea ill abate-

ment. Under our practice act, objections

founded on the non-joinder of parties can-

not be received by the court, at the trial,

except on certain conditions, which do not
exist in this case. Ball v. The Consolidated

Franklinite Co., 3 Vr. 102.

20. The non-joinder of defendants is not
a ground for nonsuit ; it can be taken ad-
A^antage of only by plea in abatement.
Merslion v. Hohrnsack, 3 Zab. 580.

21. Partners. One jiartner can not
sue for three. Aidin v. Toivnsend, Pen.
744.

22. Although the partnership l)e dis-

solved. Wrifjlit V. Williiniison, Pen. 978.

23. After the death of a special partner
suits may be brought by the general part-

ners. Perth Atnboy Co.x. Bowles, 1 Zab. 659.

24. The administrators of a deceased
partner are not to be sued with the survi-

vors. Hedden v. Van Ness, Pen. 84.

25. At law, the visible partner, if sued
alone, cannot plead in abatement, that he
has a dormant partner; and a creditor

may at his election sue eitlier the visible

partner alone, or join any latent i)artner

he may discover. Cammack v. Johnson,
1 Gr. Ch. 163.

26. Joint contractors. In an action
brought on a covenant made by a guard-
ian and ward, tlie guardian must join.

Mcintosh v. Long, Pen. 274.

27. In equity a surety can file a bill

against the representatives of one of two
joint debtors, on alleging that the survivor
is insolvent. Llazen \. Burling, 1 Gr. Ch. 134.

28. If one of several joint mortgagees
dies, his representatives must be joined.
Smith V. Trenton Falls Co., 3 Gr. Ch. 505.

29. But not necessarily, unless there are
conflicting claims. Freeman v. Scojield, 1

C. E. Gr. 28.

30. In an action against the surviving
heirs of an obligor upon a bond of their

ancestor, the heirs of a deceased heir hav-
ing lands by descent, should be joined in

the action, and if they are not, the non-
joinder may be pleaded in abatement. St.

Mary's Church v. Wallace, 5 Hal. 311.

31. One of three borrowers may sue the
lender of money for tbe penalty prescrib-

ed for usurv, without joining the others.

Phillips V. Bevaus, 3 Zab. 373.
' 32. Misjoinder. A joint action lies not
against an ol)ligorand the executors of his

co-obligor. Sigler v. Interest, Pen. 724

;

Stevens v. Bowers, 1 Harr. 16; Stowell v.

Drake, 3 Zab. 310 ; Lippincott v. Stokes, 2
Hal. Ch. 122.

33. Parties holding lands in severalty

can not be united in one action in forcible

entry and detainer. Kerr v. Phillips, 2
South. 818, (a).

(e) Another action pending.

34. A plea in abatement to a declaration
in assumpsit, that another action had been
previously commenced by the defendant
against the plaintiff, in which the matters
mentioned in the declaration might beset
off, is good. Schenck v. Schenck, 5 Hal. 276.

35. A second action of ejectment will be
stayed until a former suit, pending in the
court of errors, is decided. Den. Mickle v.

Matlack, 2 Harr. 351; see Ijawrence v. Hale,

4 Zab. 43.

36. The commencement of a prior action

for the same cause is a. good ]ilea in abate-

ment, whether such prior action be at the
suit of the plaintiff or of his attaching
creditor. A plea of an action pending, is

a good cause for suspending the proceed-
ings for a reasonable time for the former
action to be determined. Hi.von v. Schooley,

2 Dutch. 461.

37. A suit pending in chancery, upon a
mortgage for a foreclosure, is no bar to an
action at law on the bond accompanying
the mortgage. Such a plea will be stricken

out. Coppertlnrait X. Dummer, 3 Harr. 258.

38. A plea of another suit depending for

the same cause in bar of a suit in equity,

can only be of a suit depending in the
same, or in some other court of ecjuity.

Way V. Bragaw, 1 C. E. Gr. 214.
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39. A suit in equity cannot be delayed '

until the tk'tcrminiition of a suit at law,

wluTC it is for a diilV-ront object. Carlisle

V. Cooper, 3 C. E. Gr. 241.

40. The-pcndency of an action at law by
A against B in a court of anotbcr state,

constitutes no bar to a suit in e(iuity berc
bv B against A for tbe same object. Fulton

\. Golden, 10 C. E Gr. 353.

(f ) Other causes.

41. Advantage must be taken of tbe

non-tiling of a refunding bond, by a plea

in abatenient. Coivellx. Oxford. 1 Hal. 4.32.

42. Tbat tbe lessor of tbe jdaintitt' bad
entered upon the possession of tbe defend-

ant, since tbe commencement of tbe suit,

is not a good plea in abatement. Den.
Price V. Sandemon, 3 Harr. 426.

II. Pleading .\nd Pr.vctice.

(a) At law.

43. Tbe plea of alienage ougbt to con-
tain a direct averment tbat tbe person is

an alien, and tbat be was born out of the
allegiance of the state, and within tbe al-

legiance of a foreign state. Co.re v. Gulick,

5 Hal. 328.

44. A notice to a plea, stating only tbe
coverture of tbe plaintitl' before, and at

the time of making tbe note mentioned
in the declaration, without showing that

there bad been a j^urcbase by settlement,

a receipt of tbe money by tbe husband in

bis life time, an assignment by him for a
valuable consideration, a release of the
debt, or any other special matter to defeat

the plaintill"s title by survivorship, will be
overruled with costs. Story v. Baird, 2 Gr.
262.

45. If a plea in abatement is filed, set-

ting up a former suit for the same cause
of action, the plea must show tbat the
former action is still pending, or has been
prosecuted to judgment, and it must be
proved to the court, by affidavit or other-

wise, tbat the matter set forth is true.

A writ of attachment was returned, served
on goods and chattels, moneys, rights,

credits, and effects of S., the defendant
therein, in tbe possession or custody of

W. H. Held, that in a suit by S. against
W. H.,the attachment could not be plead-
ed in abatement, as it was not shown that

tbe debt for which the suit was brought,
was attached under the writ of attach-

ment. Hixon V. Schooley, 2 Dutch. 461.

46. A plea in abatement of another ac-

tion pending, for the same cause, in an-
other state, must be verified by an affida-

vit, or accompanied bj' a record of the
proceedings in such action, under tbe seal

of the court, and properly authenticated
under the act of Congress ; otherwise the
])lea may be treated as a nullity, or taken
advantage of either by general or special
demurrer. Trenton Bank v. Wallace, 4 Hal.
S3.

47. After tin; death of a party, tbe plead-
ings will not be amended to meet the ex-
igency of the case. Dickerson v. Stoll, 4
Zab. 550.

48. Tbe affidavit required by tbe act of
1852 to be annexed to a plea to a declara-
tion with a schedule attached, need not be
annexed to a jjlea in abatement to the
writ. Cole v. Smalley. 4 Zab. 6:;6. [Affida-

vit now required. Rev. Practice of Law,
I 115.]

40. Tbe judgment sustaining a demurrer
to a plea in abatement, is respondeat ouster.

Garr v. Stokes, 1 Harr. 404.

50. The death shoidd be suggested on the
record by the party desiring the suit to pro-
ceed, and tbe opposite party ruled to take
his next stej), before be can be put in de-
fault. Hendrickson v. Herbert, Feb. Term,
1876. See Lloyd v. Johnson, 2 Harr. 340.

51. Where too many defendants are
joined in an action on contract, tbe pro-
ceedings can only be amended in tbe man-
ner pointed out by the 38tb section of the
practice act of Revision of 1875. If not
so amended, tbe court has no power to

amend tbe pleadings, upon the trial, by
striking froni the record the name of tbe
defendant improperly joined, or to permit
him to be examined as a Avitness for bis

co-defendant while a party to the record.

Fleming v. Bellis, 2 Dutch. 263.

52. When an action is brought in the
name of one of sever3.1 joint contractors,-

and no notice is given by the defendant,
of the non-joinder, tbe defendant can not
at tbe trial question tbe right of tbe plain-

tiff to sue alone, but be may insist tbat

tbe contract was joint. Brown v. Fitch, 4
Vr. 418.

53. In an action which survives the

death of one of the defendants, it is not too

late upon the return of the postea, by
leave of the court to suggest, 7iunc pro
tunc, the death of a defendant, which hap-
pened before the trial, even if there was
an opportunity to make the suggestion

before trial. Brewer v. Porch, 2 Harr. 377.

54. The words "after issue joined" in

the third section of tbe act to prevent tbe

abatement of suits, mean after the end of

tbe pleading in tbe cause. Dickerson v.

Stoll, 4 Zab. 550. ["After declaration filed,"

Per. p. 2, I 3.]

55. Where a plaintiff died after obtain-

ing a rule to show cause why a verdict

should not be set aside, and his executors

neglected to follow up tbe rule, the court

ordered judgment to be entered. Lloyd v.

Johnson, 2 Harr. 340.

56. An administrator de bonis non, is

within tbe equity of tbe statute to prevent
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the abatement of suits, and the suit will

be continued in his name. Cranew Ailing,

2 Gr. 593.

ibj In equity.

57. Parties. Where a sole plaintift' or

defendant dies after decree, either jiarty

mav revive the suit. Benson v. Wolverton,

IC'E. Gr. 110.

68. Where a complainant filed a bill for

the specific performance of an agreement
for the sale of lands, but died before a de-

cree in his f<ivor was signed, his heirs at

law were held to be the proper ijersons to

revive the suit. Lanning v. Cole, 2 Hal. Ch.
102.

59. Where, pending a suit by a husband
and wife for the specific performance of

an agreement to convey real estate to the

wife, the wife dies, and her children have
not been made complainants, and no or-

der made that the suit proceed in the

name of the survivor, no decree can be
made. Hand v. Jacobus, 4 C. E. Gr. 79.

60.- After decree, if the defendant or his

representative have an interest in the fur-

ther prosecution of the suit, the suit may
be revived at his instance. A defendant
having a beneficial interest may exhibit

a bill of revivor for the purpose of appeal-
ing from the decree. Peer v. Cookeroiv, 2
Beas. 136.

61. Where there has been a devise of

the real estate in litigation, the heir and
devisee must both be made parties. Peer
v. Cookeroir, 1 McCart. 361.

62. If a complainant in a suit brought to

set aside a conveyance of land, dies, leav-

ing a will devising the land in controversy,

and the devisee seeks to revive the original

suit, he must file a bill of rexdvor against
the heirs at law. Lyons v. Van Riper. 11 C.

E. Gr. 337.

63. Upon the death of a respondent in

appeal, an order making his administra-
tors and heirs-at-law parties, and for an
order of publication, some of the heirs re-

siding in New York, and some being in-

fants, was made. McCurdy v. Agnew, 4
Hal. Cb.72^.

64. Pleading. Where a plea of a for-

mer suit pending is pleaded, the complain-
ant may take issue upon the facts of the
plea, or a reference to a master to- ascer-
tain the fact whether both suits are for the
same matter. If he does neither, then the
defendant must set the plea down for ar-

gument. The statute requires this. It is

requisite to the validity of a plea of an-
other suit pending, that it should appear
that the second suit is for the same subject
matter as the first ; but if the facts stated
in the plea plainly sliow this to be so, an
express averment to that efiect is not ne-
cessary. McEuenx . Broadhead, 3Stock.l29.

65. The pendenc}' of a former suit being
pleaded in bar, the defendant may state

the pendency and object of the former
suit, and aver that the present suit was
brought for the same matters ; or he may
omit the averment that the suits are for

the same subject matter, provided he state

facts sufticient to show that they are so.

Davison v. Johnson, 1 C. E. Gr. 112.

66. M. conveyed land to C, and C. gave
a defeasance providing for reconveyance
to M. on his paying, 6zc. M. filed a bill to

redeem ; and after answer and replication
and some proofs in the case, died. G.
filed a l)ill, stating the proceedings on M.'s
bill ; and that M.,in his lifetime, conveyed
all his interest in the premises to him, G.,

and that administration of the personal
estate of M. had been granted to him, G.,

and ijraying that the said suit of M. might
stand revived, &c., without saying in what
character G. sought to revive. C. pleaded
that H. was the true administrator of the
fjersonal estate of M., and not G. Plea
sustained. Grant v. Chambers, 3 Hal. Ch.
223.

67. The mere fact that three years have
elapsed since the signing of decree, cannot
be set up on demurrer to the bill of reviv-
or. Peer v. Cookerov, 2 Beas. 136.

68. Practice. The fourth section of the
act, entitled, " An act to prevent in certain
cases the abatement of suits and I'eversal

of judgments."' is intended to apply to
cases where by the act of law the cause
of action survives. The act is designed to
save the necessity of filing bills of revivor,

not supplemental bills. If a suit becomes
abated, and nothing but the death of the
party is necessary to be established to show
the liability of the survivors, a bill of revi-

vor alone is sufficient ; but where new
matter must be shown and proved, there a
supplemental bill must be filed. Ross v.

Hatfield. 1 Gr. Ch. 362
69. After injunction granted, the defend-

ant died ; and the comijlainant had not
revived the suit. The proper mode of pro-
ceeding is by order that complainant re-

vive within a specified time after service
of the order, or that the injunction be dis-

solved. Cumminsy. Cummins, A:}i.a\.C\\.\7Z.

70. A bill of revivor, properly so
called, lies where a death intervenes, and
it is necessary to bring the proper repre-
sentatives of the deceased party in the
realty or in the personalty before the
court. In such case there is no other fact

to be ascertained than whether the new
party brought before the court as executor,
or heir at-law, has the character imputed
to him. If he has, the revivor is of course.
But if the death of the party is attended
with such a transmission of his interest
that the title to it, as well as the person
entitled, may be litigated in this court, as
in case of a devise of real estate, the suit

cannot be continued by a lull of revivor.

An original bill, in the nature of a bill of
revivor, upon which the title may be liti-



ACCORD AND SATI8FACTI0X.—ACCOUNT.

Accord and Satisfaction.—Account.

gated mu3t be filed. Peer v. Cookerow, 1
McCart. 361.

71. The statute has not altered the prac-
tice, except by providing a more expedi-
tious mode of proceeding by order, in-

stead of resorting to a bill of revivor. Ben-
son V. Woolverlon. 1 C. E. Gr. 110.

72. Suit cannot be revived by petition,

nor is service of a new subpiena necessary.
Evan V. Rronnimj, July Term, 1823.

7.J. The revival of a suit does not make
it a new suit. Both parties are entitled to

the benefit of all the former proceedings.
Marlatt v. Smith, 4 C. E. Gr. 445. Depue, J.

ACCORD AND SATISFACTION.

1. Executory agreement. A parol
agreement by a creditor to accept from
his debtor less than is due by way of a

compromise is nudum pactum, and void,

and cannot be set up in bar as an accord
and satisfaction. Daniels v. Hatch, et al.,

1 Zab. 3'.a.

2. Accord executed. An accord is one
thing, and -aiisfaction another: but an
accord executed is one entire thing; it

is then accord and satisfaction, and is a
complete bar. In an action for debt for

rent, the defendant may set up and prove
an accord and satisfaction : so also in an
action of trespass by the tenant against his

landlord for unlawfully distraining, the
plaintiff may show an accord and satisfac-

tion of the rent, before distress made.
Oliver v. Phelps, Spen. ISO; I Zab. 597.

3. Tliere are exceptions to this rule, but
such satistaction to come within the excep-
tion must be intended by the parties at the
time to be a complete discharge of the
deVtt. Line v. Xel-'<on. June Teren. 1>'7<>.

4. Though the acceptance of a less sum
of money coitUI not according to Pinnel's
case, be pleaded as a satisfaction of a
greater, yet any other thing accepted in
satisfaction would be sood. State Bank v.

Chetivood.6B.a].l.
5. Where coal was accepted Ijy the

buyer, by a parol agreement with the com-
pany after the breach of a former agree-
ment, and in settlement of damages
claimed for the breach

—

Held, to be by
way of accord and satisfaction, and not
a delivery under the former contract. Xel-

don V. Smith, 7 \r. 14S.

6. Accord and satisfaction cannot be
pleaded to an action on a judgment. Pi-
ley V. Riley, .Spen. 114.

7. An accord must be pleaded and can
not be given in evidence upon the general
issue. Longstreet v. Ketchum, Coxe 170;
Livinr/ston v. Smith, 5 Pet. W.

8. Accord and satisfaction may be plead-
ed to the damages occasioned by the
breach of the condition of a cashier's bond.
Such plea of accord and satisfaction is bad

unless it aver acceptance by jjlaintiff. A
plea that phaintitf upon receiving and ac-
cepting the note of ]>rincipal in full .satis-

faction, kc, gave principal five years to
pay note without consent of surety, held
bad, because it did not din-ctly aver that
time was given on the bond. Morris Ca-
nal Co. V. Van Vorst, 1 Zalj. KJO.

9. To a plea, in an action on a cashier's
bond, that the cashier had made and exe-
cuted his promissory note, payable, etc..

in full satisfaction and discharge of all

moneys, >kc , unaccounted for, which said
note the company had accepted in full

satisfaction. <fcc. Held that a replication
which, after a special inducement, tra-

versed the making and executing of the
said note in satisfaction, and not tlie ac-
ceptance, was good. Morris Canal Co. v.

Van Vorst, 3 Zab. 98.

ACCOUNT.

1. At law. Account will lie between the
owners of a vessel. Willson v. Wilkon, 2
South. 791 ; Young v. McCormick, Pen.
663.

2. The auditors take the account which
may be entered on the record or only re-

ferred to in their report. Willson v. 117//-

son, 2 South. 791.

3. In equity. In order to make an ac-
count a stated account, it is not neces-
sary that it be signed by the parties. Be-
tween merchants at home, an account
which has been presented, and no objection

made thereto after the lapse of several

posts, is treated under ordinary circum-
stances, as being, by acquiescence, a stated

account. Broun v. Van Dyke, 4 Hal. Ch.
795.

4. A. and B. entered into an agreement,
that A. should furnish 2700 peach trees at

his expense, and that B. should plant and
cultivate them on his furin, at his expense,
and should ynck and market the fruit,

during the life of the trees, at the joint

expense of the parties, and account to A.
for half the net proceeds of the sales. The
trees were furnished and planted and cul-

tivated accordingly. A. died, and the ad-
ministrator of his estate sold his interest

to D. Held, that D. could come into this

court for the performance of the agree-

ment, and for an account and payment of

half the net proceeds of the sale. AIcKnight
v. Robhins, 1 Hal. Ch. 229.

5. Where work has been done and ma-
terials provided, under a Avritten contract

for building a church, and partial pay-
ments have been made, the precise amount
of which the contractor does not know,
and he claims a balance due for the work
and materials, and that he has sustained

damages by being improperly prevented
from finishing his contract, he cannot sus-
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tain a bill in chancery praying for an
account, a discovery of tlie payments
made to him, and a decree for the balance
due him for the work and his damages.
Neshit V. Moran, 1 Stock. 76.

6. One stockholder in a company, be-

cause he has an unsettled account with
them, or any other matter of disi)Ute, has
no right to bring a company into this court

to settle all theix' accounts as a company.
Yard v. Pacific Im. Co., 2 Stock. 480.

7. A bill for an account of fares re-

ceived accoi'ding to a contract previously

made between the parties, is not technic-

ally a bill for specific performance, so as

to induce a court of equity to refuse relief

on the ground that the contract is inequi-

table. Sussex R. R. Co. v. Morris <t- Essex

R. R. Co., 4C. E. Gr. 13.

8. A bill for an account and distribution

of profits liled by a partner in a lottery
against his co-partners, will be dismissed.

Watson V. Murray, 8 C. E. Gr. 257.

9. An account may be ordered in patent
and copyright cases, although no injunc-

tion can be applied for. Blank v. The Man-
ujacturimj Co., 3 Wall. Jr. 196.

10. Where a contractor claimed several

thousand dollars of a company, because
of alleged delinquencies on the part of the

company, and the claim was allowed by
them, on condition tliat the contractor

would release the company from all claims

for damages by reason of any non-per-
formance of Iheir contract by them,
which he thereupon did. Held, that such
allowance was not a settlement of accounts
up to that time, but simply estopped the

contractor from claiming any damages
prior to the date of the release, and left

the question as to the amount of work
open. Seymour v. Long Dock Co., 5 C. E.

Gr. 396.

11. Practice. Upon a bill for an account,
the only material evidence upon the ori-

ginal hearing, is that Avhich conduces to

prove the complainant's right to an ac-

count. The ordinary decree is that an
account shall be taken. Evidence as to

the particular items of the account is ir-

relevant, and. in strictness, inadmissible
at this stage of the cause. Hudson v. The
Trenton Locomotive Co., 1 C. E. Gr. 475.

12. Where a complainant files a bill for

a general account, and the defendant sets

forth a stated one, the complainant must
amend his bill, because a stated account
is prima facie a bar, until the particular

errors in it are assigned. Brown v. TVj?i

Dyke, 4 Hal. Ch. 795.'

13. A stated account \t>, prima facie, a
bar to a suit for account. But the defend-
ant in pleading it, must, by his plea,

although neither fraud nor error be charg-
ed, aver that the stated account is just and
true, to the best of his knowledge and be-

lief. Driggs v. Garretson, 10 C. E. Gr. 178.

14. Where an account is objected to, the

party excepting must specif}' the particular

items to which he excepts. He cannot, by
a general exception, impose the duty upon
the court of examining every item in the
account to ascertain its correctness. Hol-
conib V. Holcomb, 3 Stock. 477.

15. As a general rule, the court will not,

at the original hearing, examine or decide
whether particular items of the account
shall or shall not be allowed. Hudson v.

Trenton Locomotive Co., 1 C. E. Gr. 475.

16. Where the complainant bases his

right to relief upon an agreement for

farming on shares, and prays for an ac-

count and equal division of part of the
proceeds taken by the defendant, the de-
fendant is entitled to an account of so

much as has been received l>y the C(jni-

plainant, and will not be compelled to file

a cross-bill for that purpose. Scott v. Lalor,

3C. E. Gr. 301.

17. A settled account will be decreed
conclusive between the parties, unless

some fraud, mistake, omission or inaccu-
racy is shown; and in cases of settled ac-

counts the court will not, generallj', open
the account, but will, at most, o)dy grant
liberty to surcharge and falsify, unless in

cases of apparent fraud. Brown v. Van
Dyke, 4 Hal. Ch. 795; Hager v. Thompson,
1 Blk. 80.

18. If, on a bill for an account, the court,

upon the evidence, is satisfied that nothing
is due the complainant, no order to ac-

count should be made. Campbell v. Camp-
bell, 4 Hal. Ch. 738.

19. The court will give special directions

to the master as to the manner of taking
the account, and the principles by which
he should be governed in taking it. The
decree must direct to what matters -the

account shall extend, and in decreeing a
general account, special directions will be
rendered proper and necessary by the par-

ticular circumstances of the case. Hud-
sonv. Trenton Locomotive Co., 1 C. E. Gr. 475.

20. But where no special directions are

given in the decree the master cannot go
behind the decree to consider any equi-

ties existing between the parties. Izard
v.Bodine, f Stock, 309.

21. Where, in a suit on a parol agree-

ment the answer sets up that the agree-

ment is void by the statute of frauds, it is

referred to a master to state an account,

the account should be made pursiiant to

the statement of the answer. Petrick v.

Ashcroft, 5 C. E. Gr. 198.

22. The direction to a master to take an
account of the payments made by trustees

for and on account of debts due and
owing from a debtor, is complied with b}'

making a detailed statement of the pay-
ments made. Sl(de Bank v. Edgar, Sax. 289.

23. In all matters of account in equity,

it is the peculiar right of the party who
seeks the account, to examine the account-
ant imder oath, and thereby test his con-
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science as to facts and circumstances
material to the investigation of truth and
the ends of justice. Jachssoii v. Jackson, 2

Gr. Cli. IK).

24. Altlu)ugh he could not be a witness
to prove his own ))avments. Catnpbrll v.

CamplnU. 4 llal. CIi.'ToS.
2"). A receiver will not be appointed on

a bill by one stockholder against a direct-

or, to take charge of money alleged to

have been improperly obtained by him,
no ai)prehensit)n of loss being alleged, and
the stoekholder having been such from
the beginning, and cognizant of the fraud.

Ha<jer v. Stevens, 2 Hal. Ch. 375.

20. When the decree directing the ac-

count to be taken was a llnal decree with
no equity reserved, and when no further
directions need to be given consequent
upon the master's report, an error made
by the master as to tlie value of the pro-
perty can be corrected by the court, with-
out referring the account back to the mas-
ter for a re-statement or setting down the
cause for further hearing. Huston v. Cas-
sidy, 1 McCart. 320.

27. Where the bill is for an account, it

is not required that the pleas should set

out the account. Meeker v. Marsh, Sax.
198.

28. A defendant who has permitted a
bill against his partner to be confessed,
can not question his liability to account
bv excepting to the master's report. Mil-
ler V. Howard, 11 C. E. Gr. 166.

See Equity, Partnership, Texants ix
GOMMOX.

ACTIONS.

I. By and against whom Maintainable.

(a) Judicial persons.

(b) Officers of courts.

(c) Other public officers, <i;c.

(d) Other parties.

II. For what Maintainable.

(a) General principles.

(6) Time of accrual.

(c) What destroys or suspends the right

of action.

(d) Defences arising after suit brought.

III. Concurrent and Elective Reme-
dies.

I. By and against whom Maintainable.

(a) Judicial persons.

1. Whether an action will lie asrainst a

judicial officer for an act done in his official

character, does not depend ui)on the quo
animo with whicli the act was done; Init

upon the right ami authority of the officer

to do it. Taylor v. J)on'iiiiis, 1 Harr. 473.

2. Wliere the act is judicial, done pm-
dcntr lite, no action lies, however wrong
and injurious to the party; whether the
act was done mala fides, or with the most
honest intentions, provided the Justice had
jurisdiction of the parties, and of the sub-
ject matter of tlie suit. But if he liad

not, and could not have, jurisdiction of the
cause, that is of the sul)ject matter; or
where he has such jurisdiction, but pro-
ceeds without having ol'tained jurisdiction

over the party, by having him in court, by
process or otherwise, actually or construct-
ively, his acts though strictly of a judicial

character, are coram non judice and void,

and he and all persons concerned in

executing his judgment or award, w^ould
be trespassers. Ibid.

3. So too, where a ministerial duty or
authority is annexed to a judicial ofiice, if

the officer execute that ministerial duty
wrongfully, whether by mistake or fraud,

he is answerable to the injured party in a
suit at law. Ibid.

4. Where the Justice has full jurisdic-

tion, whether the act complained of was
the result of ignorance, or honest mistake,
or of partiality and corruption, the only
remedj' of the injured party, is by writ of

error or certiorari. Ibid.

5. An action of trespass on the case, lies

against a justice of the peace, for deceit-

fully concealing from the plaintiff", the fact,

that he, the justice in a trial before him,
had rendered judgment against the plain-

tiff, and thereby deprived him of his right

to appeal. Neighbour v. Trimmer, 1 Harr.
58. Questioned in Mangold v. Thorpe, 4

Vr. 134, infra, § 8.

6. An action will not lie against a justice
for issuing an execution against two defend-

ants upon a judgment confessed by one
of them. Little v. M&ore, 1 South. 74.

7. Where a defendant under arrest upon
a warrant, deposited with the justice a sum
of money, as security for his future appear-
ance, he cannot maintain an action for

money had and received, against the

justice who paid the sum deposited, to the

plaintiff' in the first suit. Congar v.

McFarlan, 2 Gr. 510.

8. A justice of the peace, having
cognizance of a criminal complaint, can
not be sued by the party implicated, for

any act done by him within his jurisdiction,

although actuated by malice. Mangold v.

Thorpe, 4 Vr. 134.

9. No action lies for deceiving a justice

in the age of a minor, married by him, and
subjecting him to the penalty therefor.

Harvey v. Bush, Pen. 975.

10. School trustees in making out the

lists of children in a township, act judici-
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By and against whom Maintainable.—For what Maintainable.

ally, and are not liable to an action for

error or fraud therein. Morris v. Carey, 3

Dutch. 377.

(b) Oflacers of coui'ts.

11. The clerk of a court is liable for the
conversion of money deposited in his

office. Mott V. Fettit, Coxe 298.

12. The fees of officers and witnesses
received by the clerk may be recovered in

an action of debt, but the party must show
that the defendant was convicted and
sentenced. Smithv. Johnson, 2 South. 511.

See Constables, Sheriffs.

(c) Other public oflScers, &c.

13. A collector of taxes gave a receipt,

upon the receipt of a check, for the taxes
due on a certain lot ; such receipt was
exhibited to a purchaser of the lot to show
its discharge from the tax at the time of
the sale ; the check being unpaid, the city

enforced the tax against the property ill

the hands of the purchaser. Held, such
purcliaser could not maintain a suit for

the loss sustained by him, against the col-

lector. Kahl V. Love, S Vr. 5.

14. County collector, whose duty it is

to receive money, is liable, if he take bonds
in lieu thereof. Board of Justices v. Fen-
nimore, Coxe 242.

15. Overseer of the highways is

liable for neglect of duty, in a qui tarn.

Harris v. Moore, Coxe 44.

16. If the township be fined for his

neglect, he may be compelled to refund,
or may be proceeded against in the first

instance. Morgan v. Monmouth Co., 2
Dutch. 99.

17. He is liable in trespass if he enter
upon lands adjoining the highway and
destroy the fences, trees, &c. Ward v. Folly,

2 South. 485; Winter v. Peterson, 4 Zab.
524 ; Davidson v. Schenck, 2 Vr. 174.

18. He can not sue the township for

money expended by him on the roads,
beyond the sum raised or ordered by the
township. Mendham v. Losey, Pen. 347.

19. Comniissioners, who have sold
lands under a decree of the orphans' court,

may bring an action in their own names,
against a purchaser, who has failed to com-
ply with the conditions of sale. Shinn v.

JRoberts, Spen. 435 ; Micliener v. Lloyd, 1 C.
E. Gr. 38.

20. If the town committee improperly
refuse relief out of the dog tax fund, to any
person entitled to it, he has no remedy by
an action against the township ; the town
committee, in the distribution of this fund,

are not the agents of the township, but
trustees of this fund, with certain judicial

powers. Inhabitants of Washington v. Ap-
plegate, 2 Zab. 42.

See Chosen Freeholders, Poor.

(d) Other parties.

21. A I'eversioner may maintain an
action for any disturbance which, in its

present form, is injurious to the possession,
and which naturally would continue until
the determination of the ])articular estate.

If the injury is to the freehold and posses-
sion, both the reversioner and tenant
may sue. Beavers v. Trimmer, 1 Dutch. 97;
Fotts v. Clarke, Spen. 536.

22. It is no objection to an action Ijy the
reversioner, that the act complained of is

also an injuiy to the tenant in possession.
Tinsman v. Belridere 11. R. Co., 1 Dutch. 255.

23. But infant reversioners can not
sue for such injury, where their guardian
has conveyed their interest, although such
conveyance be void. Todd v. Jackson, 2
Dutch. 525.

24. The heirs at law of a married in-

fant, whose husband has attempted to

convey her interest in lands and the tim-
ber thereon during her life, may call the
life tenant and his lessees to account for

the wood and timber cut during the life

and after the death of such infant. Porch
V. Fries, 3 C. E. Gr. 204.

25. The owner of a reversionary interest

in chattels, may have an action on the
case for an injury to them. Hall v. Snow-
hill, 2 Gr. 8.

26. Remaindermen are entitled to have
their interests protected as against legatees

for life. Tappan v. Ricaniio, 1 C. E. Gr. 89;
Roive V. White, 1 C. E. Gr. 411; Howard v.

Howard, 1 C. E. Gr. 486.

27. When two or more persons, though
not acting in concert, occasion an injury,

they are severally lial)le for the conse-
quences. Newman v. Fowler, 8 Vr. 89.

28. A receiver appointed by a foreign

court may sue here; at least such objection

by the debtor is not tenable. Knapp v.

Mayor of Hoboken, June Term, 1876.

II. For what Maintainable.

(a) General principles.

29. The owner of a steam boiler, which
he has in use on his own property is not
responsil)le in the al)sence of negligence, for

the damages done by its Inirsting. Marshall
v. Wilirooil, June Term, 187<).

30. A civil action, in all its parts, is a
claim of right, and is pursued only at

the peril of costs if not sustained. Hall v.

Leatning, 2 Vr. 321.

31. Semble, that a civil action may be
brought to reccA'er damages suffered by an
act which amounts to felony, as imposing
on plaintiff securities counterfeited by de-

fendants. Patton V. Freeman, Coxe 113,

115, note.

32. But no civil action lies by an officer
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For what Maintainable.

for resisting him, as preventing the arrest

of a (U'fomhint on a ca. sa., unless a per-
sonal injury is done to such oihcer. Law-
rence V Jones. 2 South. 825.

33. An injury may he permanent, as

the over-flowing of lands by defendant's

dam. without eontiiuiing forever. Basscit

V. Johnson, 1 Gr. Ch. 154.

34. An action will lie in this state for a

tort to the person, committed in another
state. Ackerson v. The Erie Railway Co.,

2 Vr. 309.

35. When a person with a full knowledge
of the facts, voluntarily pays nioney
which the law would not compel him to

pay, but which in equity and conscience

he ought to have paid, he has no remedy
to recover it. Eaton v. Eaton, 6 Vr. 290.

36. But wlien the parties are not on an
equal footing, and sucli money is paid by
compulsion, as excessive charges for

freights on a railroad, it may be recovered.

McGregor v. Erie Railway Co., 6 Vr. 89.

37. An action may be sustained for an
item omitted l)y mistake in a settlement

of accounts, altliough judgment was con-

fessed for tlie supposed balance. Whiley
v. Bradway, Pen. 996 ; Jaciues v. Hulit, 1

Harr. 38.

38. The rule of law is, that no particeps

cri7ninis can maintain an action founded
on an illegal or immoral contract. But
this rule does not prohibit the vendor of

land, where the sale is founded on an ille-

gal transaction, and the conveyance void,

from recovering the land ; he relies for its

recovery on his prior untainted legal title,

and the defendant cannot set up against

that a title declared void bv law. Den.
Wooden v. Shotwell. 3 Zab. 466; 4 Zab.
789.

39. An action will lie to recover damages
for an injury to property in the execution
of work under legislative authority, if

the injury be direct, or the work be done
for the benefit of an individual or corpo-
ration with private cajiital, and for private

emolument, even though the public be
incidentallv benefited bv it. Trenton Water
Power Co. v. Raff. 7 Vr.'335.

40. As where an individual for his own
benefit was authorized by an act of the
legislature to erect a dam across a navi-

gable stream. Sinnick-.-^on v. Johnson. 2

Harr. 129; Rowan v. Johnson. 2 Harr. 154.

41. Or, where a railroad company built
an embankment across the mouth of a
creek, in whicli the plaintiff had the right

of landing and rafting lumber. Tinsnian v.

Behidere^R. R. Co., 2^Dutch. 149; see Glo-

ver v. Powell 2 Stock. 211 : Ten Eyck v.

Delaware and Raritan Canal Co., 3 Harr.
200; Delaware and Raritan Canal Co. v.

Jee, 2 Zab. 243 ; Carson v. Coleman, 3 Stock.

106.

42. But not for damage arising from the
location and erection of a bridge over a
navigable stream, where no want of care

or good faith is shown. Stephens and Con-
dit Co. V. Central R. R. Co., 5 Vr. 280. See
Easton v. New York and Long Branch R.
R. Co., 9 C. E. Gr. 49.

43. When the owner of lands undertakes
to do a work which amounts to a nuisance,
he is liable for any injury which may re-

sult from it to third jiersons. although the
work is done by a contractor and bis ser-

vants. But if the work itself is not a nui-
sance, the contractor alone is liable, unless
the owner is in default in employing an
improper person as contractor. Cujf v.

Xewark and Xcw York R. R. Co., 6 Vr. 17,

574.

44. So, the owner of lands is responsible
for damages arising from an miprotected
area ojjening into a public footway. Tem-
perance Hall Association v. Giles, 4 Vr. 260.

45. An adjacent land owner cannot
maintain an action at law for consequen-
tial damages, unless he can sIkjw h negli-

gent exercise by the company of their

legal rights ; because no action at law will

lie for a consequential injury necessarily
resulting from the exercise of a legal

right under legislative authority. Morris
and Esse.t R. R. Co. v. Xewark, 2 Stock.
352; Plum v. Morris Canal Co., 2 Stock.
256.

46. Xor, for an injury resulting to a turn-

pike company from the lawful use of loco-

motives near such turnpike. Bordentown
Turnpike Co. v. Camden and Amboy R. R.
Co., 2 Harr. 314.

47. Actionable negligence exists only
when the party, whose negligence occa-
sions the loss, owes a duty, arising from
contract or otherwise, to the person sus-

taining such loss. Kahl v. Love, 8 Vr. 5.

48. The defendant was the owner of
land, situate on a hill side, below which
were the premises of the plaintiff; above
the defendant's land was a pond, occa-
sioned and fed exclusively by rain water.

In times of rain this i^ond ran over, and
with other surface water ran down and
escaped through an hollow in defendant's

land ; the defendant erected a stable on
his land over this hollow and thereby
caused a portion of said surface water to

run upon the land of the i^laintiff. Ifeld,

such act of defendant Avas not action-

able. Bowlsby V. Speer, 2 Vr. 351; see Earl
V. Dc Hart, 1 Beas. 280.

49. Xo action lies to recover the expenses
to which a party has been put by being
improperly sued. Taylor v. Wilson, Coxe
302.

50. Xor to recover of a prosecutor the

•money expended by the plaintiff in his

defence against an indictment. Fleet v.

Mclntyre, Coxe 161.

51. No action Avill lie for a mere volun-

tary courtesy. Force v. Haines, 2 Harr.
385.

52. Xor for a charge against the defend-

ant for his brother's board, without aver-
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ring any legal liability or assumption.
Monjan v. Watmn, 1 Harr. 417. See Wood
V. Gill, Coxe 44'J ; Youngs v. Shougk, 3

Gr. 27.

5'd. No action lies in tliis state lor ob-

structing a view, unless founded upon
express covenant. Harwood v. Tompkins,
4 Zab. 425.

54. A party who, by contract, is entitled

to all the articles to be manufactured by
an incorporated comjiany—he, such party,

furnishing the raw materials — cannot
maintain an action against a wrong-doer,
who, by a trespass, stops the machinery of

such company, so that it is prevented from
furnishing, under said contract, manufac-
tured goods to as great an extent as it

otherwise would have done. Dale v. Grant,

5 Vr. 142.

(b) Time of accrual.

55. Where a contract for purchase and
sale is without stipulation for time of pay-
ment, such payment is due immediately,
and the purchaser has not all the time
given for the removal of the article pur-
chased to make payment, nor can he make
such payment proportionally as the thing
sold is received in parcels, but the seller

may sue upon his independent contract for

payment. Brehen v. O'Donnell, 5 Vr. 408.

56. A sealed instrument reciting " I do
hereby transfer to R. or his assigns, my
one-fourth interest in the house and lot,"

<fec., is an executed contract, and the
vendor can sue immediately for the price.

Rogers v. Colt, 1 Zab. 1 8, 704.

57. Upon a covenant to pay $950 ; $450
on a certain day and $450 on a certain

other day " at which time the plaintiff

is to execute and deliver a deed, &c.,"
an action may be brought for the first in-

stalment at any time after the day of pay-
ment. Bidd.le v. Coryell, 3 Harr. 377.

58. Until twenty years adverse posses-
sion has established tbe right to maintain
what would otherwise be a nuisance, every
continuance of it is actionable, and dam-
ages may be recovered for any injury done
by it within six years before the com-
mencement of the suit. Delaware and Ra-
ritan Canal Co. v. Wright, 1 Zab. 469

;

Delaware and Raritan Canal Co. v. Lee, 2
Zab. 243.

59. A purchaser by taking possession
of the premises before conveyance does
not become lial)le for the 2)urchaso money,
but has a reasonable time to examine the
title. Earle v. Earle, 1 Harr. 27.3.

60. Suit cannot be brought on a sealed,

bill before it is due. Whitall v. Johnson,
Pen. 527. See Sire v. Wightman, 10 C. E.
Gr. 102.

(c) What destroys or suspends the
right of action.

61. An action for continuing a nuisance

cannot be maintained against him who
did not erect it, without a previous re-

quest made to him to reniove or abate it.

Pierson v. Glean, 2 Gr. 36 ; Beavers v. Trim-
mer, 1 Dutch. 97.

62. But not where the continuance of
the nuisance arises from the mere neglect
of the defendant, ^forris Canal Co. v. Ry-
erson, 3 Dutch. 487.

63. Suit on promissory note by endorsee
against endorser. After the cause was
ready for trial, and the jury empanelled,
an agreement was made between the par-
ties tbat the note should he jilaced in the
hands of a friend who sliould endeavor to

collect it of the maker, and in case of fail-

ure, that the defendant sbould pay the
jDlaintift' one-half the sum due on the face

of the note. The jury was thereupon dis-

charged, and each i)arty, also, according
to agreement, paid his own costs. On fail-

ure to collect the note of the maker, the
defendant refused to comply. Held, that
the plaintilT was entitled again to notice
his cause for trial, and after verdict for the
plaiiititf, the coiu-t refused to enter a dis-

continuance. Martinis v. Johnson, 1 Zab.
239.

64. A material alteration of a note by the
payee, without fraudulent intent, though
it avoids the note, does not deprive him of
his right to recover tbe original debt. //C-

wis V. Schenck, 3 C. E. Gr. 450 ; Hnnt v. Gray,
6 Vr. 227.

65. The neglect of the Morris Canal Co.
to appraise the materials used in construct-
ing their canal, as required by their char-
ter, will not preclude the owner of such
materials from his remedy by action.

Gridley v. Darcy, 6 Hal. 292.

66. A party whose goods are unlawfully
distrained, does not forfeit or waive any
legal right by not claiming the goods when
the distress is made. Evans v. Ilerrintj, 3

Dutch. 243.

67. It is no bar to an action njion a judg-
ment, that the judgment has been removed
by writ of error to a superior court, nor
will the averment of such fact support the
plea of nid tiel record. Suydam v. Jloyt, 1

Dutch. 230.

68. Wbere there is an appeal pending,
the court will not on certiorari affirm or

reverse the judgment. White v. McCall,

Coxe 93.

69. A mandamus was allowed where
the common pleas ordered all proceedings
on the ajjpeal to be stayed, until a certio-

rari between the parties should be decided.
Budd v. New Jersey R. R. Co. 2 Gr. 467.

See Bankruptcy, Former Recovery,
Insolvency, Release.

(d) Defences arising after suit brought.

70. A discharge as an insolvent debtor
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obtained after suit brought, may be plead-

ed. Cutler V. ])<n/. 1 Harr. 4:!'.».

71. In assitmp!<il payment after tliu ac-

tion i.s brought, doos not bar the .suit, but
may be shown, under the general i.ssuo, in

mitigation of damages. Htndr'ukson ad.><.

Hulrltimon, 5 Dutch. 180.

) 72. Nor paymont.s so made upon a bond.
Jcssiip V. Cook, 1 Hal. 4.j4.

7.3. A note made or endorsed by the
plaintiir. and ol)taincd by the defendant
after an action has been commenced, can
not be set off in that action. Whitakcr v.

TnrnlniU, 3 Harr. 172
74. That the lessor of the iilainlid", had,

pending the suit, entered upon the pos-
session oi the defendant, is a bad plea.

Den. Price v. Sanderson, 3 Harr. 426.

75. A defendant in ejectment can not set

up as a justification of his entry, a mort-
gage assigned to him after suit brought.
I)en. Dinion v. Dimon, .5 Hal. 157.

76. Payment to the plaintifl" in replevin

subsequent to an attachment levied by,

and ^Yithout notice to, a sheriff, is not a

good defence to an avowry and justifica-

tion by the sheriff under the attachment.
Livingston v. Smith, 5 Pet. 90.

III. COXCURKENT .\XD ELECTIVE REME-
DIES.

77. Where a legacy Avas a charge upon
land devised and the devisee had given his

note for such legacy, one of the legatees

had obtained judgment upon the note
given as above stated, and had also pre-

sented her claim to the auditors, under an
attachment which had been issued. Held,
that this could not afiect her lien undei"

the will. She had two remedies within
her reach—she could prosecute on the
personal liability, or enforce the lien

against the land. She might pursue both
remedies simiiltaneously. Schanck v.

ArroirsmitJi, 1 Stock. cSLt.

78. A mortgagee may bring ejectment
and suit on the bond, but equity Avill not
allow costs in both suits. Onderdonk v.

Gray, 4 C. E. Gr. t9.

79. The mortgagee does not deprive
himself of the right to maintain an eject-

ment, by uniting with a second mortgagee
in filing a bill to foreclose, procuring an
order of sale, and accepting the sheriff's

deed for the premises. Den. Hart v. Stockton,

7 Hal. 322. See Coppcrthivaite \. Dummer,
3 Harr. 258 ; Leake v. Chambers, 1 South.
33 ; Den. Smith v. Kimhle, 4 Hal. 3.35.

80. A writ of attachment and a capias

can not be lawfully issued out of the same
court at the suit of the same plaintiff',

against the same defendant. Peltier v.

Washington Bank, 2 Gr. 391.

81. Where a civil action has been com-
menced to recover the costs of a former
suit and defendant held to bail, and the

party jiroceeds also by attachment, such
]iroceeiling.'« are o|)pressive, and the court
will set them asiiU; and dischaigc the de-
fendant. Sl<dc v. Lee, Coxe 394.

S2. li' parties bring suit in another state

and while that suit is pending bring an-
other action here for the same cause, during
the progress of which they obtain judg-
ment in the first suit, it may be jjleaded

in bar of the action brought here. Barnes
V. aihh-s, 2 Vr. 317.

83. Where a i)laintiflr sues both at law
and in equity for the same thing, he will,

after answer filed, be put to his election
in which court he will proceed; and if lie

elect tojjroceed at law, or neglect to make
his election in proper time, his bill will be
dismissed. Conover v. Conover, Sax. 403.

84. The complainant in a bill to set

aside a deed 7nade by him, on the ground
that it was fraudulently obtained from him,
liad, before filing his bill, brought eject-

ment for the land ; and, while the cause in

chancery was proceeding, he noticed the
ejectment for trial. On petition, he was
directed to make his election in which
court he would proceed. Freeman v. Staats,

4 Hal. Ch. 814.

85. Where a suit is pending for the same
cause in a court of law, all that the de-

fendant can ask, is an order putting the
complainant to his election, whether he
will proceed at law or in equity. ,The
comijlainant will not be put io his elec-

tion, unless the suit at law is for the same
cause, and the remedy afi'orded co-exten-

sive and equally beneficial with the re-

medv in equitv. Way v. Bragaiv, 1 C. E.

Gr. 214.

86. A suitor cannot be compelled to

elect between a suit in equity to prevent
future injury, and a suit pending at law to

recover damages for past injury. Cooper

v. Carli.'^Ie, 3 a E. Gr. 241.

87. Where goods are tortiously taken

and sold, the owner may waive the tort,

and bring an action for monev had and
received. Budd v. Hiler, 3 Dutch. 44;

Randolph Iron Co. v. Elliott, 5 Yr. 184.

8^. A party may waive the action given

by statute, and resort to his common law

remedy. Coxe v. Bobbins, 4 Hal. 384.

89. An indictment for forcible entry and
detainer will lie, or the narty may proceed

under the statute. Cruiser v. State, 3 Harr.

206.

90. A defendant in attachment may, with-

in one year after judgment entered, bring

an action to recover from the plaintifi' in

attachment and the applying creditors,

money nrjt due and owing to them, but

which' thev have received under the attach-

ment. He could elect to enter an appear-

ance under the attachment, or sue after-

wards. Schenck v. Griffin, June Tenn, 1875,

Court of Errors.

91. An appeal from commissioners' pro-

ceedings, provided by statute, does not pre-
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vent the Supreme Court from reviewing!;

them hv certiorari. Kinyshtnd v. Gould, 1

Hal. Kii.

92. An appeal Avill lie to the quarter ses-

sions iu a bastardy case, although a certio-

ror/has l)een taken and is tlien pending.

Skde, Taylor v. Cassidxj, June Term, 1876.

See ante, U 68, 69.

•

See Ab.vtemext.

ACTION OX THE CASE.

1. For acts, unaeoompanied by force,

or where the injury is merely the con-
sequence of those acts, case is the proper
remedy. Lippincoft v. Smith, 1 South. 95.

2. \\'here a person sutlers damage from
the obstruction of a private road, which
he is entitled to use. Osborne v. Butcher,

2 Dutch. .308.

3. For digging a ditch around and in

front of plaintiff's land. Run>/on v. Bor-
dine, 2 Gr. 472.

4. For an injury done by the animals
af the defendant, while in charge of a
third person. Wales v. Ford, .3 Hal. 267;
Dilts V. Kinney, 3 Gr. 130 ; Dixike v. Mount,
4 Vr. 441.

5. For ovei'fiowing lands or divert-
ing a watercourse. Winans v. Brookfield.

2 South 847 ; Hutchinson v. Coleman, 5

Hal. 74; Merritt v. Parker, Co.xe 460;
Campbell v. Smith, 3 Hal. 139 ; Morris Ca-
nal Co. ads. Seward, 3 Zab. 219 ; Morris
Canal Co. v. Byerson, 3 Dutch. 4.57 ; Phil-

lips \. Phillips.'b Yr. 208.

6. For the disturbance of riparian
rights. Stevens v. Paterson R. R. Co., 5

Vr. 532.

7. For tlie disturbance of a franchise.
BordentoHii, S:c Turnpike Co. v. Camden
and Amboy R. R. Co., 2 Harr. 317.

8. For negligence in towing a boat.

Ashmorew Prnna. Co. 4 Dutch. ISO.

9. .\gainst the owners of a steamer, for

negligence, whorebv buildings were fired.

Schenrk v. Cidtrell, I'Zab. 5.

10. For the loss of property, caused
by the negligent use of a locomotive.
Weber V. Morris and Essex R. R. Co., G Vr.
409 ; Talmnn v. Del. Lack, and W. R. R.
Co., June Term. 1875, 9 Vr.

11. For injuries to the person, caused
by negligence. 3[oore v. Central R. R. Co.,

4' Zab. 26S, 824; Runyon v. Central R. R.
Co., 1 Dutch. 556 ; Harper v. Erie Railway
Co., 3 Vr. S'^; Ackerson v. Erie Railway
Co., 3 Vr. 254.

12. For neglect in officers of courts,
in the performance of their duties. Stoid

V. Hopping, I Hal. 125 ; Sandford v. Col-

fax, 1 South. 120.

13. A pui'chaser in possession of lands
under a contract to purchase, whether
written or verbal, is a tenant at will, for

the purposes of sustaining an action on
the case in the nature of waste for de-

struction, committed while in such posses-
sion. Freeman v. Headley, 4 Vr. 523.

14. By a parent, for a personal injury to

his child or servant. Atkinso)i v. Hains,
1 Hal. 327 ; Deacon v. Allen, 1 South. 338

;

Vanhorn v. Freeman, 1 Hal. 322 ; Coon v.

Moffitt, Pen. 583 ; Fries v. Brugler, 7 Hal.
7.9 ; Taylor v. Vanderveer, 4 Harr. 22. Even
when trespass vi et armis could be sus-

tained. Furman v. Applegate, 3 Zab. 28.

15. For taking his infant children out of
his possession. Magee v. Holland, 3 Dutch.
86.

16. For selling a pair of oxen and tak-

ing them from plaintift"s po.ssession after

a bailment of them for four years. Flem-
ing V. Newman, Pen. 864.

17. For ill-using a horse, loaned to de-

fendant. Cistiirr V. Creator, Pen. 958.

18. Forms of declarations.
For overflowing lands. Sinnickson v.

Johnson, 2 Harr. 129.

For raising a dam and causing back
water. Ward v. Ward, 2 Zab. 699.

By a reversioner for obstructing a
creek. Tinsman v. Belviderc R. R. Co., 1

Dutch. 256.

By a mortgagee of chattels against a
sherifi", for selling them imder execution.
Hallx. Snowhillr2Gv. 9.

For carrying away a servant. Stille v.

Jenkins, 3 Gr. 302 ; Gibbons v. Morse, 2
Hal. 253.

For injury to animals by negligence.

Drake v. Mount, 4 Vr. 442.

19. Form of plea.
Justification for overflowing lands, un-

der an act of the legislature. Sinnickson

V. Johnson, 2 Harr. 132.

ACTION ON STATUTES.

1. Averments. In an action founded
on a statute, giving a new remedy, where
none existed at the common law, the de-

claration ought to show whence the plain-

tiff derives his cause of action. In such
action, the declaration ought to set forth

specially the facts and circumstances, the

existence of which are necessary to entitle

the plaintiff to the action given by the
statute; unless the statute itself prescribes

the form of a declaration, or declares what
shall l)e deemed a sufficient one. Thorpe
V. Rankin, 4 Harr. 36.

2. In an action founded upon a statute,

it is only necessary for the plaintiff in his

declaration to show himself entitled under
the enacting clause. If there be an ex-

ception in the statute that saves the de-

fendant, it is matter of defence ; and the

plaintiff need not show in his declaration

that the defendant is not within, or not
protected by the exception. So, if the
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plaintifl" is within the words of the enact-

ing clause jjiving the action, Imt by reason

of some matter of fact which may be
proved on the trial, and wliii^h if true will

defeat the action, the ])lainti(f need not
anticipate such difficulty, and then nega-
tive it in his declaration. Fanvell v. Smith,

1 Harr. 133.

3. In actions for torts by incorporated
companies, the correct mode of pleading
is to show a case in the declaration to all

appearance standin.y aloof from the statu-

tory right of the company ; but if a color

of riglit to do the act in (piestion is shown
in the company, then the abuse of such
right must be laid. The Stephens Co. v. Cen-
tnil n. IL Co., 4 Vr. 229.

4. By defendants. Where a statute

had extended jurisdiction in cases of at-

tachment to the circuit courts, and a
sheritl" avowed in replevin, under such at-

tacliment, it is sufficient for liim in plead-
ing to show facts sufficient to bring liim-

self within the provisions of tlie statute,

without setting it forth. Brown v. Bissett,

1 Zab. 46.

5. The rule in equity is the same. Eb-
erhari v. Gilchrist, 3 sjtock. 167.

6. Parties. A board of managers cre-

ated by an act of the legislature to remove
obstructions from certain rivers, are the
proper persons to bring an action against
adjoining land-owners. Dod v. Kitchel, 1

South. 1.51.

7. Particular cases. When an act of
the legislature autliorizes the assessment
of S4U0 for each of the (three) men who
relieved the township under a call for men,
the plaintitf must bring himself within all

the descriptive words of the act, to entitle

him to recover. Morrow v. Vernon, 6 Vr.

490.^
8* Where an action is brought upon a

public statute, it is not necessary to aver
in the declaration, that the cause of ac-

tion accrued after the passing of the stat-

ute. Thus upon the act of 25th February,
1820, it is sufficient if the enjoining is laid

to be after the act went into operation,
Avithout specially averring that it was so.

Gibbons v. Oyden, 1 Hal. 285.

9. Under the act of the 25th of Febru-
ary. 1821, entitled "A further supplement
to the act entitled, an act to preserve and
support the jurisdiction of the state," a
citizen of this state, who has been restrain-

ed by an injunction out of tlie court of
chancery of New York from navigating
with his steam-boat the waters between
the ancient shores of the states of New
Jersey and New York, may recover dam-
ages, with triple costs, against the person
to restraining him. Gibbons v. Livingston,
1 Hal. 2.36.

10. In an action upon this statute, it is

sufficient to aver, that the restraint com-
plained of " was on the waters of the bay
of New York," which said waters lie be-

tween the ancient shores of New Jersey
and New York, witli(jut setting forth any
act done in either of the said states in jiar-

ticular. If it is material to the defendant
to bring up this matter, he ought to du so
by pleading. Ibid.

See Pkn'.vlties, Qri Tams.

ADVANCEMENT.

1. Whether a convej'ance of real estate
by a father to his son, is an advancement,
is a question of intent, which may be in-

ferred from the amount and character of
the gift, or shown by the declarations of
the father, made at the time of the trans-

action or afterwards, or, by tlie admissions
of the son. Speer v. Speer, 1 McCart. 240.

2. Proof of mere parol declarations of a

father, that he had fully advanced a child,

is not sufficient to establish an advance-
ment. Button V. Allen, 1 Hal. Ch. 99.

3. A note given by a son to a father, is

not, of itself, evidence of an advancement
b}' the father. Ibid.

4. Where the purchase money for real

estate is paid by a parent, and a son i)ro-

cures the deed to be made to him, without
the knowledge or consent of the parent,

the son cannot set up title to the land, as

an advancement to him on the part of the
parent. But if such deed was made to the
son with the consent of the parent, the
presumption that it was intended as an
advancement ma\' be rebutted by parol
evidence, by declarations of the parties,

and by circumstances cotemporaneous
with the transaction itself. The same kind
of evidence which is deemed sufficient to

raise the presumption of an advancement,
is admissible to overcome it. The circum-
stances relied upon should be convincing,
and of a character to leave no reasonable
doubt as to the intention of the party.

The uninterrupted possession of the pa-
rent claiming title adversely to the deed
Avill rebut the presumption of advance-
ment. Peer v. Peer, 3 Stock. 432.

5. A grant in consideration of natural

love, by a father to a child, of an estate
tail, is such an advancement as bars pro
tanto, her share in his real estate, after his

death. Den. McGinnis v. McPeake, Pen.
291.

6. The testator was accustomed upon the
marriage of his daughters, to advance to

their husbands $150 each, and to take from
them an obligation for the payment of the

same without interest, with an understand-
ing that it was to be collected for the bene-
fit of the children of said daughters in case

their husbands survived them ; but if the

wife survived the husband, payment was
not to be required of his representatives,

and the obligation was to be considered as
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cancelled. This was strictly an advance
nient. Wanmaker v.Vaii Buskirk, Sax. G8'3.

7. A deed in the form ol' haryain and
sale, in consideration of $1 and of love and
aifection, to one son, his heirs and assigns

forever ; to have and to hold to the use

and heneht of the said son and his wife

and their heirs and assigns forever, is, un-
less a diHerent intention can he made to

appear, an advancement to the son. A
father put one of his sons in possession of

lands, which he occupied twenty years and
then sold; and the father made a deed to

the purchaser and the son received the

consideration money. Held, to he an ad-

vancement. Gordon v. Barkeleir, 2 Hal.

Ch. 94.

8. An advancement in money, made
by a father in his lifetime to one of his

sons, cannot have any effect upon the

share of the real estate of the fether, which,

at his death, descends to the son. Only
advancements or settlements of lands can
have such effect. Havennw AUen,'6 ^. "E.

Gr. 321.

9. But a contract in writing, between a

parent and child, by which the latter, in

consideration of money advanced to him,
agrees to make no claim upon his father's

estate, will be enforced in equity. Havens
V. Thompson, 11 C. E. Gr. .388.

10. An advancement in money does not
affect the share of a .son in the real estate
of a testator, as to which he dies intestate.

Linell v. Lined, 6 C. E. Gr. 83.

11. An advancement never draws inter-
est. Black V. Whitall, 1 Stock. 572 ; Wan-
maker V. Van Bnskirk, Sax. 685.

12. Certain amounts which an intestate

had advanced to his son and had declared
should be charged to him, were deducted
from his portion of the estate. Tucker v.

T»cAy/-, 4 Hal. Ch. 348.

13. An advancement made in the life-

time of the testator is no part of the estate

to be administered by his executor. And
where tlie will directed that the advance-
ment should be deemed a part of the resi-

due of the estate for the pui-pose of distri-

bution among the legatees, and that the
sum advanced shovdd be deducted from
the share of the child advanced. Held,
that the whole design and operation of
the clause was to designate the mode in

which the distribution should be made, in

order to insure perfect equality among the
legatees. It did not change the nature of

the advancement. Black v. Whilall, 1

Stock. 572.

14. Upon a charge that a sealed bill had
been obtained l)y fraud from an imbecile,
if obtained legally and without fraud,

though without consideration, the defend-
ants will be entitled to recover upon it, but
in such case it was an advancement by the
intestate, and must be brought into hotch-
pot before distribution of the personal
estate, and the consideration must be dis-

closed. Shotwell V. Struhle, 6 C. E. Gr. 31

;

Edwards v. Ross, Pen. 1010.

15. Where, after administration granted,
it was found that the personal estate was
insufficient to ])ay debts ; and the elder
children, having l)een advanced in money
and goods, agreed with the administrators,
in writing, to account for the advancement
made to them, to save the real estate from
being sold for the payment of debts, and
to do justice to the younger children who
had received nothing from their father

;

such an agreement is equitable in itself,

and should be carried into execution.
Smith V. Axtell, Sax. 494.

ADVERSE rOSSESSION.

1. The doctrine of the acquisition of title

i)y adverse possession is not in conHict with
sound morals, but if a party choose to
waive this defence, courts and juries do
right in not enforcing it. McEoiven v. Lewis,
2 Dutch. 451.

2. Whether possession is adverse or not,
is a question for the jury. Den Penton\.
Sinnickson, 4 Hal. 149.

3. If a party enter into possession of
land, under a, contract to purchase, and
pay the purchase money, his possession
is adverse. Van Blarcom v. Kip, 2 Dutch.
351.

4. If he so enter, and pay a part of the
purchase money. Den. Van Wickle v. Al-
paugh, Pen. 446 ; contra, Appleby v. Obcrt,

1 Harr. 330
5 One who enters as a tenant and

claims title and possession by virtue of a
subsequent parol agreement, partly carried
into execution, must establish the contract
by clear j)roof Cole v. Pods, 2 Stock. 67.

G. The presumption is tliat his posses-
sion as tenant continue<l, and if he subse-
quently acquired a moi'tgage on the pre-

mises, by assignment, and claims an ad-
verse possession under it, the time during
which he held as tenant, is not to be
regarded as adverse. Leport v. Todd, 3 Vr.
124.

7. Achsah Lloyd was in possession of
premises in 1824. In 1829 she married
William Lloyd. In 1846 ejectment was
brought. In 18G0 Lloyd died, and the suit

was revived against his children. Held, that
the defendants could set up the adverse
possession of the mother, and that the
same was not interrupted by the posses-

sion of the husband. Den. Croirtlierx Lloyd,

3 Vr. 326. See Outcalt v. Ludlow, 3 Vr.239.
8. Possession of land by a father, and

using it as his own after his son arrives at

full age, is adverse. Den. Clark v. Lane,
Pen. 417f.

9. Possession by an agent constitutes

an adverse po.sse.ssion as against a co-
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tenant. Den. Roberts v. Moore, 3 Wall. Jr.

10. If llic iiossossidii lie interrui)te(l, al-

thuiigli (imiiig such time tlie party may
liiivc coiitiiuu'd to claim title, paid taxes

and surveyed the traet, the statute will l>e

a Itar. (hrucliim v. Uihrmo)), I Dutch. 1.

11. Where one party jiruve.s title hy
documentary evidence, and the opposite

party rests liis claim of title solely upon
ailverse i)Ossession, the bui'then of proof
is upon the latter, and he nuist prove such
adverse possession heyond a reasonable

doubt. Jioirland v. IJKiikr. 4 Dutch. 101.

12. To overcome the constructive pos-

session of him liavin.ij a strictly legal pa-

per title, there is a distinction recognized

between a mere naked adverse possession,

and a i)ossession hy one claimins; under
color of title by deed. The deed, relied

U))on, to give color of title, must have been
obtained bona fide. If procured by fraud,

or the grantee, who relies upon it to sus-

tain his adverse possession, is aware that

his grantor had no title to convey, the deed
will avail him nothing. Den. Saxton v.

Hunt, Spen. 487.

13. Lands held in severalty peaceably
for twenty years, under a colorable par-
tition, (by parol), will amount t(j evidence
of title. Dcii. Watson v. Kelt)/. I Harr. 517.

14. A. took possession of an island in

the Delaware, and exercised various acts

of ownership, and several years before his

death abandoned it; ten years afterwards.

B. took possession, fenced and improved
the property, and, he together with those
claiming under him, held possession for

more than 20 years The possession of B.

is good asainsl the title of A. Den. Tucker
w'^Whife.^Coxedi.

15. Where the defendants in a hill filed to

restrain waste, answered that those claim-
ing under the ad verse title had controverted
both at law and in equity, in various ways,
the title of the defendants ; that the dispute
had been a fruitful source of law suits for

fifteen years, and that the defendants had
always maintained their title so tar as was
necessary for success in any controversy;
the defendants .showed a title and posses-

sion under it of such a character, as would
not justify the court in enjoining them
from acts of ownership under it. Cornelius

V. Post, 1 Stock. 'J 96.

See Easement, Pos.sessiox, Prescrip-
tion.

AFFIDAVITS.

I. Ix General.

II. Authority to Take.

III. Mode of Taking.

IV. Form and Contents.

(a) Within the state.

(b) Out of the state.

I. In General.

1. An affidavit, when odered to Ije read,
must appear to have been taken before the
proper officer, and in compliance with all

legal requirements. State v. Green, 3 Gr.
88.

2. A voluntary affidavit is void. Clutch
v. Clutch, Sax. 474.

3 An oath made by a party to a claim
against an estate, upon the statement of
the executor that he would i^ay it if the
claimant swore to it, is worthless. Eyerton
V. Egcrton, 2 C. E. Gr. 420.

II. Authority to Take.

(a) Within the state.

4. Before the pa.ssage of the act of Feb.
14, 1839, {R.S.S71.) a justice of the peace
could not administer an oath, except in

proceedings pending before him. Anony-
mous, a Hal. 17G ; Hunt v. Langstroth, 4
Hal. 223; Mann v. Harrison, 2 Gr. 184;
Matter of Highway, 1 Harr. 91 ; Contra,
Smith V. Abbott, 2 Harr. 358.

5. Under an assignment for the benefit

of creditors, an affidavit of a creditor to

his claim, taken before a justice of the
peace, could not be objected to, on that

ground, by another creditor who had al-

ready presented his claim. Vanderveer v.

Conover, 1 Harr. 490.

G. If a municipal charter declares that

the mayor shall have all the power of a
justice of the peace of the state of New
Jersey, this does not authorize him to ad-

minister the official oath to the members
of the common council, who are required
to be sworn before a justice of the peace
of the county in which the city lies. State

v. Perkins, 4 Zab. 459.

7. So, where a charter requires an oath
of commissioners to be taken before the

mayor or city clerk, it cannot be adminis-
tered by a city clerk j^o teni. State, Bram-
hall V. BrnjiruK'-, Vr. 478.

8. Commissioners appointed to con-

demn lands, have no power to swear wit-

nesses. Van Winckley. Camden and Amboy
R. R. Co , 2 Gr. 163 ; Coster v. Xew Jersey

R. R. Co., 4 Zab. 730.

9. Surveyors of highways, or freehold-

ers who review their pu-oceedings, have no
such power. Readitujton v. Dilley, 4 Zab.

210.

10. An affidavit taken before one of the

counsel in a cause, being a comniissioner,
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Mode of Taking.—Form and Contents.

cannot be read. Den. Hadley v. Geiger, 4

Hal. 225.

11. The counsel for the ap))licant for a

road may take the atlidavit of the witness

who proves the putting up of the notices.

State V. Bergen, 4 Zab. 548.

(b) Out of the state.

12. An affidavit made before a judicial

oflacer of another state, verifying a i)lea,

cannot be read. Trenton Bank v. Wallace,

4 Hal. 83

13. Nor an affidavit made before a jus-

tice of the peace of another state. Scull

V. Alter, 1 Harr. 147.

14. A master in chancery was not au-

thorized to take an affidavit out of the

state. Lambert v. Maris, July Term, 1827.

[Now authorized by act of Feb. 15, 1870.]

See Evidence.

III. Mode of Taking.

15. In a civil cause the manner of ad-

ministering an oath or afhrmation is pre-

sumed to "ije correct and legal. Caxex.

Field, 1 Gr. 215.

K). Every person must be sworn, unless

he .'^hall ''allege" that he is conscien-
tiously scrupulous of taking an oath.

Williaiu^nn v. Carroll, 1 Harr. 217.

17. The oath of a Jew must be made
according to the form and solemnities of

the Jewish religion. Newman v. Newman,
3 Hal. Ch. 26.

IV. Form and Contenis.

18. It is not necessary to entitle the

affidavit, if it shows upon the face of it,

that it is an affidavit in the propei- suit.

Dunham v. Rappelyea, 1 Harr. 70.

19. It is not necessary to the validity of

an affidavit for bail that the residence or

place of al)ode of the deponent should be

stated in it, or that it should show the

town or county where it was taken. The
rule applies to actions of tort as well as"

upon contract. Benson v. Bennett, 1 Dutch.
IGG; Peltier v. Washington Bank, 2 Gr.

257.

20. Affidavits of witnesses drawn up by
counsel, and sworn to in the same Avords

by different persons, are suspicious and
objectionable. Moore v. Ewing, Coxe 144.

21. Commissioners' oaths if substanti-

ally in compliance with the statute, are

good. St((te v. Jersey City, 4 Zab. 662; State,

Wilkinson v. Trenton, 6 Vr. 485. See State

V. Dayton, 3 Zab. 49.

22. '' I do &c. swear (or affirm) that I

will," etc. and in the jurat, 'Affirmed be-

fore me," etc., is sufficient. State v. Shreve,

1 South. 298.

23. If an act authorize commissioners to

appraise the damage caused by the ei'ec-

tion of a bridge, an affidavit " to appraise
the damage caused by the erection and
use," is good. CoUnnhia Bridge Co. v.

Geisse, 7 Vr. 537.

21. An affidavit to discharge the duties

of "street assessor," when no such officer

is mentioned in the charter, is void. State,

Ho.rey v Paterson, 8 Vr. 411.

25. Whether an ordinary affidavit need
be signed, see Gaddisv. Durashy. 1 Gr. 324.

26. It seems not, unless reriuired by
statute. Hitsin<(n v. Garrard, 1 Harr. 124.

27. In the verili cation of an answer in
chancery, the name of the deponent must
be subsci'ibed to the affidavit. Pincers v.

Robertson, 9 C.^.Qv.M^.
28. Ofl9.cial oaths must be signed. Mat-

ter of Highiray, 1 Harr. 391.

29. The place of taking an affidavit is a
matter in pais, and if legally questioned,

must be proved aliunde. It is expedient
but not essential to the validity of an affi-

davit, that the place where the affidavit is

taken should be inserted in the jurat. Per-

kins V. Collins, 2 Gr. Ch. 482.

30. It is not essential that an affidavit

made by a creditor to his account exhibit-

ed to the administrator of an insolvent

estate, under the act, etc., show on its face

or in the /»/v^^, where it was sworn. Smith
V. Abbott,'-! Harr S,5S.

31. A jurat which certifies that there

school trustees were " sworn and affirmed,"

is defective. 3 Dutch. 536.

32. It should set out that the officer was
authorized to take an oath. State v. Hutch-
inson, 5 Hal. 244.

33. Signing the name of the officer and
annexing the letters " J. P.," are sufficient.

Scudder v. Coryell, 5 Hal. 340.

34. The jurat to an aflidavit of a defend-

ant in chancery, to an answer signed by
him, must be authenticated by the signa-

ture of an officer empowered to take an
oath. Westerjield v. Dried, 11 C. E. Gr. 357.

35. If an iiisuflicjent affidavit is present-

ed to the commissioners of appeal in cases

of taxation, the party presenting it has a
right to make an amended affidavit, and
the commissioners are bound to receive it.

State v. McClurg, 3 Dutch. 253.

36. Where there are several suits against

a defendant, and an affidavit made in each,

the court will not look beyond one affida-

vit, ami supply its defects by statements
made in another : each affidavit must stand

by itself. Benson v. Bennett, 1 Dutch. 166.

See Arrest, Attachment, Crimes, For-
cible Entry, .TrDGMENT by Confession,

Jury', Justices' Court, L.\ndlord and
Tenant, Municipal Corpor.^tions, Prac-
tice, Roads, Taxes.
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AGENCY.

I. Agency Genekally.

(«) Appouitmeiit.

[b] Ratificotioti.

(f) liei'uaition

id) Coiiipriiaatiou.

II. PowKKs AND Duties of Agents.

III. KicuTs AND Liabilities between
Principal and Agent.

IV. Eights and Liabilities of Princi-
pals AS TO Third Parties.

Y. Rights and Liabilities of Agents
as to Third Parties.

I. Agency Generally.

(a) Appointment.

1. Authority to an agent to make an ex-

ecutory contract for the sale of land may
he hy parol. If in such case he makes
a contract under seal, it is not valid as a
sealed instrument, but is good as a simple
contract. Long v. Hartwell, 5 Yr. 116;
Doiir/hadinj v. Crowell, 3 8tr>ck. 201.

2. But the authority tu convey and ex-

ecute a deed must be conferred bv deed.

Tappan v. Eedfield, 1 Hal. Ch 339': Force
V. Butcher, 3 C. E. Gr. 401; Smith ads.

Howell, o Dutch. 74.

3. An authority to buy real estate must
be in writing. Wallace, v. Brown, 2 Stock.

308.

4. H. applied to W. for a loan of SIOOO.

W. told him, if he would meet him on a
<;ertain day, with a bond and mortgage
made out to one C, and would assign also

to said C. a certain other bond and mort-
gage as collateral, he should have the
money : they met, and W., telling H. that

he had only SGOO, which he would pay him
as soon as he could raise it, if he would
deliver to him the bonds and mortgages,
H. delivered the papers. Held, that there-

by H. made W. his agent to deliver them
to C., and to receive the money from him.
Cooper V. Headley, 1 Beas. 48.

5. Agency as a question of fact may be
proved by the acts, dechirations or conduct
of the principal and agent, although the
agent was appointed by power of, attor-
ney. Brahn v. Jeraey City Forge Co., 9 Vr.

6. Where a contractor was to execute
his work under the direction and super-
vision of the engineer of the company.
Held, that the engineer was the special
agent of the company, and not the agent
•of the contractor Sei/mour v. Long Dock
Co., 5 C. E. Gr. .39G.

2

(b) Ratification.

7. A subsequent ratification of an act
done by another, as.suming to act in the
capacity of agent, though without any pre-
cedent autliority, creates the relation of
princi])al and agent ; and after such rati-

fication, the principal is bound by tlie act,

to the same extent as if it had been done
by his jn-evious authority. lint in order
to a ratilication, a full knowledge of all

the facts and circumstances attending the
transaction is essential. But where an
agent, without the knowledge of the prin-
cipal, loans his princij)ars money to a
third person, and afterwards makes a
note in the principal's name, without his
knowledge, for a larger sum, which is dis-

counted for the accommodation of such
third person, and out of the proceeds of
such discount, the agent is repaid the sum
so loaned, and applies it to the principal's

benefit; if the j^rincipal, immediately on
being notified of the use of his name to

such accommodation paper, disavows the
act of the agent, he is not to be held to

have ratified the act of the agent, because
he does not voluntarily offer to restore the
inoney, which was paid to the agent out of
the proceeds of such discount, in payment
of such unauthorized loan. Gulick w. Cro-
ver, 4Yr. 404; Dm. v. Wright, Pet. C. C.

64.

8. Where the directors of a companj',
after an act has been done by their agent,

acquiesced therein, they are Ijound by it,

although the agent had no authority at the
time of the transaction. Durar v. Hudson
Co. Ins. Co., 4 Zab. 171.

9. If a complainant, who alleges that a
deed was delivered without his authoritj'

and contrary to his instructions, afterwards,

with full knowledge that his instructions

had been disobeyed by his agent, brings a
suit at law for the price, and prosecutes it

to final decision, this is an affirmance of

the delivery, by which he is bound ; and
he cannot afterwards maintain a suit in

this court to set aside the delivery of the
deed, on the ground that he was mistaken
in another matter, the amount which the

defendant had agreed to i)ay for the farm.

Titus V. I^hillips, 3 C. E. Gr. 75; Reversed,
Id. 541.

10. The ai)proval by a principal, of a
contract within the agent's authority, will

not be held to be a confirmaiion of another,

lieyond that authority, although made at

the same time, and intended to regulate

the execution of the valid contract. Clark

V. Carpenter. 4 C. E. Gr. 328.

11. Where H. and W., the agents of a
railroad company, represented to a land
owner that the company, in consideration

of the conveyance of tlie right of way, would
construct a crossing over their embank-
ment. Held, that the company, by accept-
ing the deed, ratified what was done by
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H. and W. in their behalf, and although it

is true that no one is l)ouii(l l)y his ratili-

cation of what has been done in his hehalf,

unless he is informed of all the circuni-

stanees, yet he cannot avail himself of the

benefit of the act except cum onere. Morris

and Essex R. R. Co., v. Green, 2 McCart. 470.

12. If a tenant enters into possession of

premises under a parol lease, made by the

attorney of a corporation, the tenant will

not be permitted to dispute the agent's

authority if the company subsequently

ratifies the agent's acts. Brahn v. Jersey

City Forge Co., 9 Vr.

(c) Revocation.

J 3. If tlie authority of an agent is re-

voked, as to the agent himself, the revo-

cation takes effect at the time it is made
known to him, but as to third persons

when it is made known to them : the rule

extends not only to the remedy of third

parties, but to the creation of rights. Ca-

pen V. The Pacific Ins. Co., 1 Dutch. 67.

14. A letter of attorney for the sale of

lands, executed before the act of April 4,

1872, by a man and his wife, is a nullity

as to tlie wife, but a good jjower as to the

husl)and; ancl whetlier joint or joint and
several, the death of the wife is no revo-

cation. Earle v. Earlc, Spen. H48.

15. The after occurring insanity of a

principal operates per se as a revocation or

suspension of the powers of his agent, ex-

cept in cases where a consideration has been
advanced bona fide by a third person, in ig-

norance of such insanity. Matthiesen &c.

Co. V. McMahon, Feb. Term, 1876, Court of
Errors.

(d) Compensation.

16. It is lawful for a man to conduct and
transact all his business by an agent or

servant. His lawsuits in a justice's court,

form no excci")tion. Illvery servant is en-

titled to a reasonable remuneration for his

services in another's business; and his

claim therefor may be enforced in a court

of justice. The case of advocates or coun-
sel, and perhaps physicians, are the only
exceptions. But such remuneration does
not extend to the service of speaking to,

or advocating a cause in court. Va)i Atta

V. McKinney, 1 Harr. 235.

n. If an agent for the performance of

certain services for which a salary < >r yearly
sum is to be allowed him, neglect to keep
an account of mon(!ys received Ijy him in

his agency, and several annual accounts
are settled between him and his principal

in which considerable amounts of money
previously received by him are omitted to

be credited to the princij)al, and the omis-

sion is not supplied until the principal, in

consequence of information received from
others, makes inquiry of the agent in re-

ference thereto, the salary or yearly sum
for the years in which such omission oc-

curred should be disallowed. Ridgway v.

Ludlani, 3 Hal. Ch. 12.1

18. In the absence of any contract, the
court in fixing the compensation of an
agent, will have regard to the extraordi-

nary services, and personal sacrifices of
the agent, as wciU as the benefits received
by the principal. West New Jersey Society

V. Morris, Pet. C. C. 59.

19. A commission merchant in Phila-
delphia, who was to receive 5 per cent, for

sale and guarantee, sent, without direction

to do so, some of the goods to New York
and Boston, for sale, and paid 5 per cent,

for sale and guarantee. Held, that a charge
by him of two-and-a-half per cent, in addi-

tion, was inadmissible. Van JJi/ke v. Brown,
4 Hal Ch. 657.

20. On a promise to pay an agent who
effected a sale, a sum for his services if

vendee fulfilled his agreement; agent is

entitled to recover of vendee, if vendee
was ready to fulfil, but did not, by default

of vendor. Shinn v. Haines, I Zab. ;:!43.

21. If an agent or broker is the means
of bringing the parties together, although
the offer which is accepted be made by the
purchaser to the princiiial in person, and
the agent afterwards draws the writings,

and receives the i)urchase money, he is

entitled to his commissions. Shepherd ads.

Hedden, 5 Dutch. 334.

22. Where a single broker is employed
to sell real property, through Avhom a
buyer is introduced, which is followed by
a negotiation resulting in a sale, the owner
and buyer cannot, by any arrangejuent
between them,disapi)oint the claim ofsuch
agent for remuneration. But where sev-

eral Ijrokers are openly employed, the
entire duty of the seller is iDcribrmed by
remaining neutral between them, and he
has the riglit to make the sale to a buyer
l>roduced by any of them, without being
called upon to decide between these sev-

eral agents as to which of them Avas the
primary cause of the jourchase. Vreeland

V. Vetterlein, 4 Vr. 247.

23. To entitle a broker to commissions
for services in negotiating a sale, the ser-

vices must be rendered luider an employ-
ment by his principal. Services rendered
as a mere volunteer, without any employ-
ment, express or implied, will giv(! no right

to commissi(jns. The general rule is, that

the right of a broker to commissions is

complete when he has procured a pur-

chase]; able and willing to conclude a bar-

gain on the terms on which the broker
was authorized to sell. Tins rule rests on
the general usages of the business, and
is liable to be modified or superseded by a
special usage in relation to the particular

transaction, or by special agreement be-

tween the parties. Hines v. Henry, 7 Vr,
32.S.
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24. A l)r()U(n- iii;iy, by special ai;i-c(Miicnt

w'\{\\ lii.s principal, so contract as to make
his coiupcnsation dcpoiulent on a contin-
gency which liis oH'orts cannot control,

oven thouijh it rehites to the acts of his

principal. Ihid.

25. The fact that the a.t;ent had taken
out no license under the internal revenue
laws of. the I'nited States, will not afl'ect

his riiiht to recover. I'Kckuiaii v. Jtcrr/liolz,

S Vr.^437.

II. PowER-s AN'i) Duties.

20. If a dohtor has knowledge of any
fiict which should lead him to doubt the
general powers of an agent of his creditor,

it is his duty to make reasonable in([uiry

into the character of the relation l.)ctwecn

them before he takes a release of his debt
executed by the agent alone. Sinifh ads.

Perry, 5 Dutch. 74.

27. Where the facts are iuidisj)uted, the
question whether an agent has the requi-
site authority to bind his principal, is a
question of law for the court, whether
such authorit\' is sought to be sustained
by a previous authorization, or by a sub-
sequent ratification. GuJick v. Graver, 4
Yr. 404.

2S. It is well settled that a debtor is au-
thorized to infer that an attorney or agent
who has been employed to make a loau, is

empowered to receive both principal and
interest, from his having possession of
the bond and mortgage given for the loan,

or of the bond only. But the inference in

such cases is founded on the custody of
the securities, and it ceases whenever they
are withdrawn by the creditor ; and it is

incumbent on the debtor who makes pay-
ment to the attorney or agent, relying upon
such inference, to show that the securities
were in his possession on each occasion
when tlic payments were made. Haines v.

Pohlman, 10 C. E. Gr. 179.

21). The authority of G. to sell bonds of
the company will not be inferred from his

position as director of the companJ^ nor
from the fact that the president of the
company gave liim a power of attorney to
sell. The authoi'ity of the president to exe-
cute such ])0wer of attornev must be shown.
'Titus V. Cairo and Fulton R. R. Co., 8 Vr. 98.

80. An agent w'ho demands possession
for his jjrincipal, must have authority to
make the demand at the time of making
it. A subsequent assent on the part of the
landlord will not establish, by relRtion, a
iKjtice given in the first instance without
authority. It is not necessary to prove an
express authority to the agent, it may be
inferred from circumstances which show
the concurrence of the principal in his act.

It is not necessary to show tl)e tenant by
proof at the time of the service that the
agent had due authority ; it is suHicient if

such authority adnally exists, lirahn v.
Jcrsri/ (^ilij Fori/r Co.. 9 \'r.

'.i I . N(j greater diligence can be re(piireil
of an agent than his jjrincipal, under the
same circumstances, ex(!r(Mscd. Jilig/tt v.

Ashlnj, Pet. C. C. 15.

32. A broker employed to sell lands has
no implied authority to sign a contiact
of sale on ix'half (»f his principal. Morris
V. Ruddj/. ') C. E. Gr. 23(5.

33. A deed can not be demanded of, or
payment tendered to a mere agent to sell.

Force v. JJutclar, 3 C. E. Gr. 4(J1.

34. A tender of a deed may be made by
an attoi'uey l)y parol. Johnson v. Smock,
Coxe 100.

35. An agent with a restricted power to
sell a tract of land at a given price, ha« no
l)Ower to bind his principal by any repre-
sentation as to the (luantity or quality of
the land. National Iron Co. v. Baxter, 4 C.
E. Gr. 331.

30. The securities being placed in the
hands of the agent of the complainants for
collection merely, he had no authority to
bind the complainants by a contract to
assign thesccui'ities to their own prejudice,
or to the i)rejudice of their assignors, Avho
had guarantied the payment of the mort-
gage debt. Stonington Savings Bank v. Davis,
1 McCart. 280.

37. A salesman authorized to make sales,

and selling on credit, is not authorized
subsequently to collect the price in the
name of his principal, and a payment to
Irim will not discharge the purchaser, un-
less he can show some authority in the
agent to collect, beyond that necessarily
implied in a mere power to make sales.

Law V. Stokes, 3 Vr. 249.

38. An agent attending a sale for his

principal, has no right to buy the proi^erty
at that sale for himself, or for any one else

than his principal, at a ^Drice less than
would secvn-e his principal's claim. Wal-
ker v. Hill, C. E. Gr. 191.

39 The rule that an agent, employed to

sell, cannot himself be a purchaser unless
he is known to his principal to be such,
ajDplies where the employment is to sell at
a stipulated price. Ruckinan v. Bergholz,

8 Vr. 438.

40. A person acting as agent for another,
cannot use the power conferred by his po-
sition to make an advantage for himself
out of or in the course of his principal's

business. Thalman v. Cano)i, 9 C. E Gr.

127.

41. Where any agent, as a municipal
corporation, authorized to contract and
pay for an imi)rovement out of the funds
of the priTicipal, is willing to accept work
which is clearly, in important particulars,

not done according to the contract, equity
will enjoin the pavment therefor. Bond v.

Newark. 4 C. E. Gr. 377.

See Municipal Corpor.\tioxs.
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III. Rights and Li.^bilities between
Princii'als and Agents.

42. A mere agent, AvitliDUt any sugges-

tion of fraud, is answerable only to his

principal. Stephois v. Bucon, 2 Hal. 1.

4;>. The mere agent of a party to an
illegal tran.sactiou cannot set up the ille-

gality of the transaction, in a suit by his

principal, to recover money that has been
paid to such agent for his principal, on
account of the illegal transaction. This
defence can only be set up by a party to

the illegal transaction. Evans v. Trenton,

4 Zab. 704.

44. Where an agent for the purchase of

real estate has the deed therefor made in

the name of his wife, but the considera-

tion moved from the principal, a trust re-

sults in his favor Nor will knowledge
of the principal and his consent thereto

affect the trust. Boatlemun v. Boatkmnn, 9

c. E. Gr. lo;;.

45. A purchase by an agent or trustee

in his own name, while in the perform-
ance of his office, enures to the benefit of

his principal ov cestui que trust. Von Hur-
ler V. Speugeman, 2 C. E. Gr. 185 ; Depey-
ster V. Gould, 2 Gr. Ch. 474; Dodd v. Wake-
man, 11 C. E. Gr. 484.

46. In a contract of purchase and sale be-

tween principal and agent, the burden of

establishing its perfect fairness, adecpiacy
and equity is thrown upon the agent, and,

in the absence of such proof, courts of

equitv treat the case as one of constructive

fraud. Condit v. Blackwell, 7 C. E. Gr. 481.

47. But if A. employs B., as his agent,

to purchase a house for him. B. makes
the purchase, takes the deed in his own
name, and pays his own money for it.

A. cannot comj^el B. to convey. Wallace
V. Brou'u 2 Stock. 308.

48. A person who, with the funds of the
mortgagor, and as his agent, has paid off

a mortgage, cannot keep the security

alive by having it assigned to himself.

Shepjherd v. McClxin, 3 C'. E. Gr. 128.

4'.). An account of sales, rendered by a
factor to his principal, s n owing a balance in

his favor, and that a check had been given
for this balance to the principal, is not
conclusive evidence of a linal settlement;
the check may be shown to have been an
advance, not payment, and the factor is

not concluded thereb\' from recovering
items of the account. Keeping checks so
taken a long time, without notice to the
principal, is evidence from which a jury
may infer an election to retain them as

his own, and be chargeable with their

amount ; but such conclusion is one of
fact, not of law. Park v. .V///<'r.3Dutch.338.

50. Where a grain factor is directed to sell

for ca-sh, evidence of a custom that " sales

for cash" mean, to allow the purchaser to

receive the grain and to call for the money
n three or four days after delivery, must

show that such custom is uniform and well-
established, and at the risk of the i;)rincipal,

to i>rotect such factor. Steward v. Scudder,
4 Zal). 9(i.

51. Commission merchants in Philadel-
phia to whom goods manufactured by a
company in Trenton were sent, in their
brown state, to be sold, sent them to a
printing estal)lishment in Pennsylvania
and had them ])rinted, and then sold
them. Held, that where the i)rinting was
advantageous to the Man. Co. they should
have the benefit; but Where the printing
caused a loss, the Man. Co. should be
credited with the value of the goods in
their brown state. Van Dyke v. Brown, 4
Hal. Ch. 6.57.

52. Tiie fact that one of the plaintiffs is

a part owner of a sloop cannot afiect an
action against the captain for the amount
of a cargo, sold by him as agent of the
plaintifls. Hunt v. Clark, Pen. 466.

53. Where a house is badly built, in
consecpience of the joint neglect of the
architect and contractor, a suit founded
on such neglect, will lie against the archi-
tect alone, ycwman v. Fowler, 8 Vr. 89.

54. Where an agent is entrusted with
goods to sell, or has in his hands blank
acceptances, and he fills up the accept-
ances to a larger amount than authorized,
and appropriates the goods or the avails

of the acceptances to his own use, it is a
fraud upon his principal, for which he may
be held to bail. Seidd v. Peschkaw, 3

Dutch 427.

55. An agent who fraudulently colludes
with third persons, in the sale of materials
belonging to his principal (a railr(jad com-
pany), will be enjoined from delivering
them, and required to account for those
already delivered. Jewett v. Bowman, May
Term, 1876, Chancer)/.

IV. Rights and Liabilities of Principals
AS TO Third Parties

56. The principle is settled, that one
who claims through a special agent takes
the risk of his want itf jmwer. Black v.

Shreve, 2 Beas. 456; Xational Iron Co. v.

Baxter, 4 C. E Gr. 331.

57. Covenants of warranty in a deed
executed by an attorney, whose power
only authorized him to sell and convey,
and contained no authority to covenant,
do not bind the grantor. Hone v. Van
Winkle. 3 C. E. Gr. 495.

oS. If an agent, without authority,

makes representations as to the subject

matter wliirh are not true, either through
fraud or mistake, the vendee will be re-

leased from his contract, but the principal

will not be bound bv them. Clark v. Car-

penter, 4 C. E. Gr. 328.

50. If an agent have authority to sell

lands, if the contract vary from hi& in-
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structions, the principal will not be bound.
Morris V. Tiudchj, 5 C. E. Gr. 236.

i'AK A principal cannot sue the lessee on
a lease made by his ai^ent, but not signed
as agent. Sluhlon v. Dunlap, 1 Harr. '1A^>.

<>1. A principal is not responsilje fur the
fraudulent act of a .special agent in a

matter foreign to the transaction in which
he was employed. Luse v. Park, 2 C. E.

Gr. 415.

02. But he is liable, if he seek to retain

any benefit resulting from such fraud.

Nicholson v. Juneuay, 1 C. E. Gr. 285.

03. As, where a person without authority,

representing himselfas agent, obtained cast-

ings whicli were afterwards put up in the
defendant's foundry and used by him, know-
ing thev were so obtained. Coxe v. Field.

1 Gr. 2l\t.

04. Or, the fraud was perpetrated in im-
mediate connection with his business.

Van Hook V. Soiiierville Co., 1 Hal. Ch. 633.

65. But where an agent conveyed land
in such a way as to commit a fraud upon
his principal, of which the purchaser had
notice, equity will not aid such purcha.ser

in removing defects from his title. Howe
V. Harrington, 3 C. E. Gr. 495!

66. If an agent, in making a loan of

money, accept from the borrower a bonus
beyond the legal rate of interest, such act

of the agent will not render the contract

usurious, if the bonus was taken without
the knowledge of the principal, and was
not received by him. Muir v. The 3>«-
ark SaiiiHj.-i Institution, 1 C. E. Gr. 537.

67. The unsupported testimony of a de-

fendant seeking to avoid a mortgage debt
on the ground of u.sury, that the broker to

whom he applied for the loan whi(rh the
mortgage was given to secure, told him
that he was the agent of the mortgagee, to

make loans, cannot affect the mortgagee.
Washinqton Life Ins. Co. v. Paterson Man/.
Co.. 10 C. E. G"r. 160.

68. If an agent, having in his possession

a note, the property of the maker, falsely

represents that such note has been passed
and is already in the market, and a third

party, relying on such representation,
takes the note for less than its face, the
maker thereof, when sued upon it, cannot
set up the falsity of the statements of his

agent, in order to defeat such action. Carnp-
heU \\ Nirh(,h, 4 Vr. 81.

09. Where the evidence establishes a
general agency, to carr}- on the business
of the principal, during his absence, the
principal will be held liable on the con-
tracts made by the agent, for the board of
the workmen employed. Bv.rley v. Kitchell,

Spen. 305.

70. A principal is bound by the acts of

his agent within the authority he has
actually given him, which includes not
only the precise act expressly authorized
to be done, but also whatever usually be-

longs to the doing of it, or is necessary to

its performance. Beyond that he is liable

for the acts of the agent, within the ap-
pearance of authority he knowingly per-
mits the agent to a.ssume, or holds the
agent out to the public as having. When
the authority of the agent is shown, it can-
not be qualilied by the secret instructions
of the principal, or enlarged by tlie unau-
thorized representations of the agent. Law
V. Stokes, 3 Vr. 249.

71. A princiftal who has executed a con-
tract for the sale of lands, and authorized
an agent to receive an instalment of pur-
chase money under the contract, and given
the purchaser to understand that the bal-

ance was to be paid to such agent, cannot
repudiate the agency and refuse to exe-
cute the deed, because the agent, to whom
the f)urchaser has \>ak\ the whole of the
purchase money, is unable to pay it over
to the principal. Hand v. Jacobus, 10 C.

E. Gr. 154.

72. When a husband permits his wife to
carry on a certain business in his name,
and for that purpose authorizes her to

draw notes and checks and put his name
to them, .she becomes a general agent,
and all acts done by her in the prosecution
of said business and which properly belong
to it, are valid as against her husband.
Gulick V. Grover. 2 Yr. 182, 4 Vr. 403.

73. The principal is bound by the con-
tract of the agent, where it appears that

the contract was for the benefit of the
principal. Salter v. Kirkhride, 1 .South. 223

;

Shotiif'll V. MeKoun, 2 South. 828.

74. On a check signed by one as agent,

there must be proof of his agency and au-
thority to draw checks, in order to recover
against the principal. Flax Co. v. Ballen-

tine, 1 Harr. 454.

75. Goods being sold and credit given to

agent, the fact of agency being unknown
to the vendors at the time of sale : wlien the

agency is disclosed, the vendors may elect
which they will hold responsible, the prin-

cipal or agent. The jirincipal maybe held
liable, although he instructed the agent to

purchase in his own name, the vendors
being ignorant of the special instructions.

Perth Amhoy Co. v. Condit, 1 Zab. 659.

70. Where a contractor agreed to do work
under the supervision of an engineer, if his

measurements and calculations were not
correct, so that extra work is rendered ne-

cessary, the loss ought not to fall upon the

contractor, but upon the company whose
agent the engineer is. Seymour v. Long
Dock Co., 5 C. E. Gr. 396.

77. Tlie certificate of a street commis-
sioner, who, by the contract, was to super-

intend the work, that certain work done
for the city had been done according to the

contract, does not dispense with the per-

formance of any substantial part thereof.

Bond V. Mayor d-c. of Xeuark. 4 C. E. Gr.

376.

78. The owner of a passage boat, who
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has the management, dispcsition and di-

rection of the same, ^vho advertises it for

passage, and receives tlie passage money,
is liable for all milawful acts, misdemean-
ors, and negligences of the hands on board,

in tlie oj-dinary course of business, and es-

pecially for all wrongs and injuries done
to third persons, notwithstanding any pri-

vate order or covenant between such owner
and his haJids. Gibbons v. Morse, 2 Hal.

253 ; Aycrigg v. Eric RaUmiy Co., 1 Yr. 460.

79. A person engaged in tlie business of

towing boats is liable for damages arising

from the negligence of his agent, wdio has
charge of the towing vessels, where the

parties have not agreed to the contrary.

Ashmore v. Peitna. Towing Co., 4 Dutch. 180.

80. The driver of a horse car is not the

agent of a passenger so as to render such
passenger chargeable for the negligence
of such driver. Bennett v. The New Jersey

B. B. Co., 7 Vr. 225.

81. A mortgagor cannot defend against

his own mortgage, on the ground that it

was obtained nnder fraudulent promises of

his agent, unless he shows collusion be-

tween the aoent and the mortgagee. Marsh
\. Mitchell, 11 C. E. Gr. 498.

V. Rights and Liabilities of Agents as
TO Third Parties.

82. Action lies not against agent for his

principal's delinquencv. Tattle v. Ayres.

Pen. GS2; ShotweUw McKown, 2 South. 828.

8.3. The principal is not liable for the
unauthorized or wrongful act of his

agent in withholding a part of the money,
or in giving his own notes payable at a fu-

ture day, in lieu of the money of the prin-
cipal in his hands. The remedy is against
the agent onlv. Kirkpatrick v. Winnns, 1

C. E. Gr. 408.
'

84. Wliere an overseer of the poor, or
any other agent, makes contracts without
sufficient authority legallj' to bind the
township or his principal, he is person-
ally responsible, although the contract
may be in the name of the principal, and
credit given to the principal. BiOj v. Cook,
2 Zab. 843.

85. Where A., as the attorney in fact of
B., receives money in which C. has the
beneficiary interest, C. cannot maintain
an action against A. for the money so re-

ceived ; but must sue B. the principal.
Stephens v. Bacon, 2 Hal. 1.

86. For.syth, the owner of a strip of wood-
land through which a railroad ran, having
procured the wood to be cut, employed
Horner to haul it. Horner, in order to

reach said woodland, obtained permission
from Lamb, the owner of an adjoining
field, where the hogs of Lawrence were
being pastured, to pass through the field

and to open a gap in the fence at a certain

place, with directions to close it up after

he went in and after he came out, as the
hogs and cattle in the field might get
through on the railroad and get killed.

Horner passed through with his teams,
leaving the gap open while the wagons
were being loaded, but closing it wlien he
went out; the hogs escaped through the
gap and one was killed and the other in-

jured on the railroad. Held, that the leav-
ing down the bars by Horner, was an in-

tentional and wilful violation of his au-
thority, and a misfeasance for which, as a
servant or agent of Forsyth, he cannot
claim exemption against the part}- injured.
Horner v. Lawrence, 8 Vr. 40.

See Banks, Corporatioxs, Evidence, In-
surance, Master and Servant.

ALIENS.

1. The declaration of independence, on
the 4th of July, 1776, did not operate so
completely to disunite the United States

from England, as to subject all British
anfenati to the disabilities of alienage ; their

rights continued till the acknowledgment,
b}'^ Great Britain, of our independence.
Den. Martin v. Brown, 2 Hal. 305.

2. Alienism will not be inferred simply
from the facts that a person was on the 3d
of July, 1776, a subject of Great Britain

;

and in the year 1777 withdrew from this

state and took refuge with the British

army, and died in England, and never
took upon himself the oath of allegiance

to this state or the United States, but elected

to continue a subject of the king of Great
Britain. Coxe v. Gnlick. 5 Hal. 328.

3. The act of 1846, which authorizes

aliens to purchase lands and hold the same
to them and their heirs, does not remove
the disability of alienage from persons who
would without it have been their heirs.

Den. Colf/an v. McKeon. 4 Zab. 566.

4. A person born in X. J. before the rev-

olution, although in 1777 he joined the

British army, and ahyays afterwards claim-

i
ed to be a British subject, became by act

of Oct. 4, 1776, (Wilson, p. 4.) a subject of

!

N. J. Mcllvaine v. Coxe, 2 Cranch 280, 4

Cranch 299.

5. Query, whether he could expatriate
' himself after peace declared ; and whether
bv such expatriation he became an alien.

Ibid.

6. The general rule of the common law
of England is, that an alien enemy can
not maintain an action, in the courts of

tiiat country, in his own name, or, if for

the alien's benefit, in the name of a trus-

tee who is not an alien, during the war.

Crawford v. The William Penn, Pet. C. C.

106. See Kemp v. Kennedy, Id. 30. S. C.

5 Cranch 173.
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7. It is otherwise if tlie contract, upon
which the suit is bruujj;ht, arises out of a
trade licensed hy the jioveniineiit. in whose
courts redress is sought. Cniwfurd v. The
WUIiam Pemi, Pet. C. C. lOG, 3 Wash. C. C.

484.

S. An alien, whose rights are guarantied
to him l)v treaty, and wlio is thereby made
competent to hold leal estate, is competent
to maintain an action for its recovery.
Den. 3Iarfiii v. Jiniim, 2 Hal. .'!05.

9. So if he hold laiuls under a special
law of the state. Bonaparte v. Camden and
Amhoy B. II. Co., Bald. C. C. 205.

10. A person born in N. J. before the
revolution, and who resided here until

1777, then joined the British army and af-

terwards resided in England, claiming to

bea British subject, can takeand hold lands
by descent from a citizen of N. J. Mcll-
vaine v. Co.ce, 2 ('ranch 280, 4 Cranch 209.

11. The children, born in this country,
of an alien, who i)urchased while he was
an alien enemy, before the 22d of January,
1817, and continued to hold after that pe-
riod and after he became an alien friend,

may inherit his estate by force of the sec-
ond section of the act of that date, con-
cerning aliens : and, consequently his

widow may have dower. Yeo v. Mercereau,
3 Harr. 387.

12. An alien has no right to vote at an
•election held in a school district to alter

the district. State, Vuu'derhllt v. Deshler, 1

Dutch. 177.

13. An alien, having his domicil in this

state, is not exempt from taxation for mil-
itary purposes. State, Becket v. Bordentown,
3 Vr. 192.

14. If alien passengers arrive in vessels
at the jiortsin this state, sick or otherwise
incapable of providing for their own sup-
port, and the overseer of the poor takes
bonds from the captain of the vessel, [Rev.
Poor, I 36,) and i)ermits such passengers
to land, he is bound to provide for them.
Perth Amhoy ads. Smith, 4 Harr. 52.

ALTEEATION AND CANCELLATION.

I. In General.

II. Instruments under Seal.

(a) Deeds.
(b) Bonds.

III. Simple Contracts.

(a) Bills and notes.

(6) Other writings.

I. In General.

1. Presumption. The law does not pre-

sume that an alteration, apparent on the
face of a note, was made after its execu-
tion. Cuviberland Bank v. Jfall, 1 Hal. 210.

2. An alteration upon the face of an a.s-

scssment by commissioners, is presumed
to have been made before its execution.
North J'ivrrMeadow Co. \ . Shrewsbunj Church,
2Zab. 421.

3. Burden of proof. A person produc-
ing and claiming under a deed, is not bound
to account for an apparent alteration not
noted, where the alteration is evidently
against the interest of the party ])rodueing
the deed. Den. Farlee v. Farlee, 1 Zab. 280.

4. It is incumbent upon a party object-
ing to an apparent alteration in an instru-

ment, to show that it was made after exe-
cution. North River Meadow Co. v. Shrews-
bury Church, 2 Zab. 424.

5. Whether an alteration in an a])pcal
bond ajopears to be made or not, is a fact

for. the court to decide upon in.sx)ection.

Shinn v. White, G Hal. 187.

G. For jury. But whether made before
or after execution, is a question for the jury.
Moore v. Moore, Coxe 3G3 ; (Cumberland Bank
V. Hall, 1 Hal. 215; Den. Wright v. Wright,
2 Hal. 175; Richrnan w Rich man, 5 Hal.
217; Hunt v. Gray. G Yr. 227; White v. Wil-

liams, 2 Gr. Ch. 385.

7. An alteration in even a material part
of a bond, if made l)y consent of both par-
ties, does not invalidate it. Camden Bank
v. Hall, 2 Gr. 583.

8. If a deed be altered l)y the attesting

witness in the iDresencc of the grantor, and
the witness attests a note of the alteration,

and hands the deed to the grantee, this is

sufficient evidence of the assent of the
grantor to the alterations. Reformed Dutch
Church v. Ten Eyck, 1 Dutch. 40.

9. The parties to a deed, in a case not
atTecting third persons, may, by agreement,
cancel it, if it be not recorded. Fautks v.

Burn.^, 1 Gr. Ch. 250.

10. But the cancellation of a deed by
consent of parties will not divest the gran-
tee and re-vest in the grantor an estate

which has once vested. Wilson v. Hill, 2
Beas. 143.

11. If an assignment for the benefit of
creditors has once taken efl'ect, its cancel-

lation, either fraudulent or accidental, can-
not afiect the rights of the parties. Scull v.

Reeves, 2 Gr. Ch. 131 ; Alpaugh v. Roberson,

Feb. Term, 1876, Chancery.
12. Nor can a receipt given on account

of an execution be cancelled by the jjarties,

and the execution as to the amovmt paid
be revived to the prejudice of subsequent
execution creditors. Caldwell v. Fifield, 4
Zab. 150.

13. Nor will equity establish a mortgage
cancelled fraudulently by a trustee, to the

prejudice of subsecpent mortgagees with-

out notice. Trenton Bank v. Woodniff, 1 Gr.

Ch. 117.

14. It is too late to object to a mortgage.
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on account of an alteration Iherein in the

date, ten years aft(!r a decree had estab-

lished its validity, and as against a bona fide

purchaser. Gest v. Flock; 1 Gr. Ch. 114.

additional duties, but the whole bond is

void. 3Ii/ler v. Stewart, 4 Wash. C. C. 26,
9 Wheat. G80.

II. Instruments under Seal.

(a) Deeds.

15. Tearing off the seals of a mortgage,

or even its entire destruction, by an unau-
thorized person, will not ('ancel it. L/ll]i v.

Quick, 1 Gr. Ch. 97.

16. Words in a deed over which a crook-

ed line is drawn with a i>encil, as if for can-

cellation or erasure, l)ut which are not ac-

tuall>- cancelled or erased, form part of a

deed ; and if the purchaser accepts it and
has it recorded, he is bound, notwithstand-

ing he insisted that such words should not
be i)Ut in, and Avas told by the grantor that

they had been cancelled. jRosenkrans v.

Snover, 4 C. E. Gr. 420.

17. If a deed be altered by the party to

whom it belongs, even though in an imma-
terial part, such alteration avoids the deed.

Pen. Wriqht v. Wright, 2 Hal. 175; White v.

William.'^] 2 Gr. Ch. 385.

(b) Bonds.

18. Where an instrument was executed
in counterparts, one of which was de-

stroyed by the holder in his lifetime. Held
to Ije a question for the jury, whether such
cancellation was evidence of a release of

the other party, or satisfaction. Moore v.

Moore, Coxe 363.

19. Seals cannot l)e affixed to a bail bond
after its execution. Smalley v. Vanorden,

2 South. 811.

20. Nor can the mutilation of a bond,

by tearing off the seals, ati'ect its validity.

Crawford v. Bertholf, Sax. 4t)l.

21. The mere cutting of the margin of

the ])aper on which a l)ond is printed or

Avritten, is not a nnitilation of the instru-

ment itself Goodfellow v. Innlee, 1 Beas. 355.

22. Appeal bond. If there is an inter-

lineation in a- material x)art of an appeal
bond, which is not noted at the foot thereof,

the bond is defective. Sutphin v. Harden-
bergh, 5 Hal. 288 ; Shimi v. White, 6 Hal. 187.

23. Filling in the day and n^onth, after

its execution, avoids it as to the surety.

Bell v. Quick, 1 Gr. 312. See Graecen v.

Beam, 3 Gr. 460.

24. The appellant, it seems, may prove,
after a motion to dismiss on account of
interlineations, that they were made before
execution. Rockafellrr v. lihea, 7 Hal. 180.

Questioned in Thorpe v. Keeler, 3 Harr. 251.

25. OflScial bond. Where an interlinea-

tion was made after the execution of a
bond, increasing the duties of a collector,

the surety is not only discharged as to such

III. Simple Contr.vcts.

(a) Bills and notes.

26. An intentional destruction of a
note by a party thereto, avoids it. Van-
auken v. Homheck, 2 Gr. 178.

27. Or a material alteration by the payee,
without fraudulent intent. Lewis v. Schenck,
3 C. E. Gr. 459. SiyyrCT

28. But not if altered by an agent with-
out the authority or knowledge of his

principal. Hunt v. Gray, 6 Vr. 227.

29. A person who voluntarily erases his

name written on the back of a note, will

not be permitted to prove that such en-
dorsement was a forgery. Broadwell v.

Stiles, 3 Hal. 58.

(b) Other writings.

30. If a receipt be altered by the party
holding it, or by the procurement of such
party, it vitiates the receipt as an instru-

ment of evidence. Aliter, if done by a
stranger. Goodfellow v. Inslee, 1 Beas. 355.

ante § 12.

31. AAvritten agreement, of which a party
obtains possession by request and without
any intimati(^n that it was for the purpose
of destroying it, is not impaired or cancelled

by such destruction. De Camp v. Crane, 4
C. E. Gr. 166.

See Evidence, Mortgages, Wills.

AMENDMENTS.

I. At Law.

[a)

id)

ie)

if)

{{J)

(h)

(0
(^•)

il)

Writs and returns.

Form of action.

Pleading.^.

(1) Declaration.

(2) Bill of particulars.

(3) Plea.

(4) Other pleadings.

Verdict.

Postea.

Judgment.
K.recntion.

Proceedi}igs in error.

Record-'^.

Other cases.

Practice and terms.

II. In Equity. 30

(a) Writs and returns.



AMENDMENTS, I.

At J.inv.

25

[b) J'Uit(liii(/.i.

(1) Bill.

(2) Answer.
I'X) riea and dcnmrnM".

ic)
Dccrre.

d) Proceed i)]f/ii on (t])pe(d.

e) Pnictice loid terms.

III. In Cki.mix.vt. C.vsks. id't^-

I. At I.vav.

(aj Writs and returns.

1. A summons may he amended ns to

the teste, by ])roving the actual day of its

issue. ]V(ind)oii(ili v. Schenck, Pen. 220;
Crosby v. Stone. Ven. 988; Allen v. Smith, 7

Hal. i()(). Contra, Van Ness v. Harrison,

Pen. ()32.

2. "Where the notice at tlie end of a de-

claration in ejectment for the tenant to

appear, was given for the ninth day of Sep-
tember, which -was Sunday, the i:)laintifF

•was allowed after service to insert " the

iirst Tuesday" in its place, "where In* the
sherirt'"s affidavit it api)eared that the ten-

ant liad been notilied for the first Tuesday.
Den. V. Lanning, 4 Hal. 2.")4.

3. If a summons under the mechanic's
lien law is only against the builder in a

case where the same person is builder and
owner, it may be .amended either before

pleading to the declaration or after; but
the defendant, by ai)pearing to the suit and
pleading the pleas appropriate to the own-
er, waives the objection. Cornell v. Matthews,

3 Dutch. 522.

4. In a suit against husband and wife
on a mechanic's lien for the debt of the

husl)and, the proceedings may be amended
l)y striking out the name of the wife, al-

though she was described in tlie lien claim

as ajoint owner. Washbnrn\.Burns,^\i'.lS.
o. In debt on a constable's l)ond, the

name of the prosecutor, if omitted, may be
afterwards endorsed. Wiley v. Pederson, 3
Harr. 440.

6. If it be shown by depositions, taken
under a rule of court, that the service of a

summons in ejectment was in conformity
to the law, and that the defendant had no-

tice of the suit and its object, a judgment
by default will not be vacated, although the
writ was returned without an afl9.davit of
service, luit an amendment will l)e per-

mitted by filing an affidavit nunc pro tunc,

if it appear that the defendant has no de-

fence. Kloepping ads. Stellmacher, 7 Vr. 176.

7. Or, the affidavit of such service, if de-

fective, may be amended. Den. Ely v. Ap-
plegate, 7 Hal. 321.

8. Where the name of a township liad

been inserted by mistake in a writ of dow-
er. Held, that although it was surplusage,

it could not be stricken out. Tice v. Mont-
ford, Pen. 633.

it. A will of dower cannot be amended
by inserting a, place of appearance which
has been omitted. Aiumynion!^. 1 Hid. 166.

ll). Asununons and declaration in eject-

ment may hv. amended where the descrip-
tion of the premises claimed is defective.

SteuHirt V. Cavulen and Amboy It. li. Co., 4
Vr. 115.

11. A sheriil' may amend a return to a
venire after it has l>een actually returned,
by adding the name of a juror sununoned
and i)resent, but omitted in the panel.

Berry v. Williams, 1 Zal>. 42.'!.

12. In cases where a venire should be a.s

well to assess damages, as to try an issue,

if the award of the venire is right, it is no
ground for new trial that the venire is in

common form without a tain eiuam clause,

and on wi'it of error it would lie umcndable,
Caldwell y. West, 1 Zab. 411.

13. An execution tested out of term
may be amended. Den. Inskeep v. Lecony,

Coxe3*), 111.

14. So, whereby mistake in the jdaintiif's

affidavit as to the amoimt due on a bond,
the execution was issued for too large an
amount. Fries v. Wooduorth. 2 Vr. 273.

15. Or, the endorsement was for too

great an amount. Griffith v. Jones. Pen. 032;

Cox V. Bennett, 1 Gr. 172.

16. Where the plaintiff endorses on the

writ one sum, including both damages and
costs. Ferguson ads. State, 2 Vr. 28.3.

17. A scire facias is a judicial, not an or-

iginal writ. And the court will, in their

discretion, allow both the writ and decla-
ration to be amended even after plea of nul

tiel record, so as to conform to the record.

Condit V. Gregory, 1 Zab. 429. But see

Greenway v. Dare, 1 Hal. 305.

18. Defects in form in an order of re-

moval made by two justices may be amend-
ed, but not deflects in substance. The omit-

ting to state any matter necessary to give

jurisdiction, it is well settled, is matter, of

substance, and not amendable. Princeton v.

South Brunswick, 3 Zab. 160.

10. A certiorari may be amended in the

teste. Sayres v. Pidgway, 3 Hal. 273.

20. In tlie entitling. Readington v. Dil-

ley, 4 Zal). 200 ; State v. Justice, 4 Zab. 413
;

Morris Canal Co. v. State, 2 Gr. 411.

21. In the return, by endorsing the name
of the i^rosecutor. State v. Newark Turnpike

r/o.. Pen. 537; Upper Freehold \. Hillsborough,

1 Gr. 280.

22. Or, by amending the copy of the com-
mon pleas proceedings as certified by the

clerk. Munn v. Drost, 3 Harr. 336.

23. There is no such writ as an alias cer-

tiorari. The court will allow such a writ

to be amended, and to be made conform-

I

able to rule of court. Slaght v. Bobbins, 1

Gr. 340.

(b) Form of action.

24. Where plaintiff sues in trespass in-
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stead of in case, the; mistalce is amendable
under I he; 4(Jlh soc'lioii oi the aet of 1855,

{Rev. I'raetice, i 13.S.) Price v. New Jcranj R.

R. Co., 2 Vr. 22!», 3 Vr. 19 ;
Satfrrfhwnitr v.

Morf/av, Pen. 9(52; Woodruff .v. Clark, Fen.

lOl.i; S((!/rcs V. SprinnfieJd, 3 Hal. 168.

25. A ju(l,<;e at a eircuit, on a supreme
court issue, may allow an amei"i<lment,

changing the action from covenant \o ua-

suvipsif. U)iited St((tc>i Watch Co. \. Learned,

7 Vr. 429. See pod 'i
132.

26. Where after assumpsit brought, plain-

tiff recovered a judgment for the same
claim, in another state, the action bere

could not l)e changed to debt. Barnca v.

Gihhs, 2 Vr. 318.

(c) Pleadings.

(1) Declaratiov.

27. Where the demand of the plaint ifl's

was for merchandise sold and delivered to

the defendant, and the declaration contain-,

ed the common counts, the plaintiffs were
allowed to amend the declaration, by add-
ing counts on a special agreement made
between the parties at the time of the sale.

Rogers v. Phinney, 1 (.Jr. 1 ; Weart v. Hoag-
kmd, 2 Zab. 521, Nevius, J. ; Willis v. Fer-

nald, 4 Vr. 207; Joslln v. New Jersey &c. Co.,

7 Vr. 146.

28. The plaintiif having declared, setting-

out the si)ecial condition of a bond, and
assigning a jtreach thereon, and the de-
fendant having pleaded several pleas in.

bar; the ])liiintiif, on payment of costs, was
permitted to amcsnd by striking out the re-

cital of the condition and the assignment
of the breach, so as to make the decbu'ation
general, as on a money bond. Morris Canal
Co. V. Van Vorst, 4 Harr. 9.

29. After demurrer, in assanipsit for

breach of promise of marriage, where the
allegation as to time was insuffcdent in
one count. Haven v. Shaw, 3 Zab. 310.

30. When statute of limitations ])lea(led,

leave giviMi to add acount stating a promise
by th(^ administrator. Salta.r v. Saltar, 1

Hal. 405.

31. in covenant, where a mistake in the
date of a lease and the description of the
premises had been made. Boitdinot v. Lewis,
Pen. 512.

32. By altering th(> date on which a judg-
ment in another stale had been obtained,
in an action on such judgment. Laniring
V. Shute. 2 Soiitb. 778. See infra, 'i 116;

33. The plaintiff in an action of trespass
was nonsuit(>d for a variance between the
evidence offeriMl, and the charge as alleged
in the novel assignment, and the variance
aj)peared to have arisen from an evident
mispi'ision in writing one word for ancjther;

the court set aside the non-suit and gav(!

the plaintiff leave to amend under the par-
ticular circumstances. Nelson v. Ayres. 7
Hal. 62.

34. The plaintiff having l)een non-suited,
on the ground, that an act of the legisla-

ture was stated in the declaration as having
been ])assed on the 20th of January, 1820,

whereas the act offered in evidence, was
passed on the 28th of that month ; and also

(jn the ground that it was alleged tliat Januis
Hubbard, and two others were chosen
commissioners, and made the assessment,
whereas it appeared in evidence, that Sam-
uel Hubbard with the otiun- two, was
chosen and made the ass(!ssment, this court
set aside the non-suit, and permitted the
plaintiff to amend his declaration, in the
date of the act, and in the name of the
commissicmer. North River Meadoiv Co. v.

Rector d'c. of Clirist Church, 3 Gr. 52.

.'>5. Where an action was l)rought on an
administration bond given to an ordinary
in his individual name, because be was de-
scrilxid as late ordinary. Willicnnson v.

Updike, 2 Gr. 270 ; see llfdsted v. Fowler, 2
Zab. 48.

36. After judgment for the ])laintiff. on
demurrer to several special pleas in bar,

in an action for overflowing plaintiff's lands,

another count alleging tlu^ destruction of

his fishery was atlded. Ten Eyckx. Delaware
and Raritan Canal Co., 4 Harr. 5.

37. A declaration in ejectment may be
amended by altering the date of tlu^ demise,
Avoinjmous. 3 Hal. 366; Den. Deuny v. Smith,

Pen. 710; Den. Hoover v. Sharp, 2 South.

850; Den. Bray v. McShwie, 1 (ir. 35; Vree-

land V. Ryer.-ion, 4 Dutch. 205.

38. So tlie term laid in the declaration

may be enlarged or extcnd(>d. Den. Wil-

liamson V. Snowhill, 1 Gr. 23 ; Den. Branson
V. Taylor, 2 Gr. 21.

39. But it will not be enlarged to save the

operation of the statute of limitations,

where the })laintitl'is in laches. D<-n. Ruth-

erford v. Folger, Spen. 299.

41). A separate demise l>y each lessor

of the plaintiif may be ad<led. Den. \. Sea-

grave, 1 Harr. 357.

41. By adding a new count on a demise
])y the lessor and his wife. Den. v. Ganoe,

I'Harr. 439.

42. But not to add a count statijig a de-

mise under a new title. Oede v. Babcock,

4 Wash. C. C. 19'.). "

43. An amendment of tluMlemisein eject-

ment by adding another lessoi', can oidy
be made by consent. Den. Smith x.Steehnan,

Spen. 116."

4-1. A defendant in ejectment is entitled

to have the jiremises claimed, described

with so much ])articularity that he may
know the boimdaries thereof This infor-

mation be is cntitltHl to before he pleads,

and if the summons and declaration are de-

fective in this respect, an amendment will

be oi'dered by the court, or a judge, on an
application therefor, under tlie sixteenth

section of the act. [Rev. p. 328.) Stewart v.

Camden and Amboy R. R. Co., 4 Vr. 115;

J)e),. Phillips V. Phiflips, 1 Zab. 436.
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4"). Wlu-rc a dispulo arose as to tlu' lowii-

sliip ill whirli the lands lay, Iho ])laiiitiir

had leave to aineiul hisdei'lai-atioii hystrik-

iiij; out the name of the township, and
nialcin;^- it a. declaration i'or land in the

<'ouiitv ofSnssiw. Keen ads. Dot. Sa.rloii, 2

iiaiT.;n;5.

4(). In ea.so of libel of a vessel, if the

l)roots are materially variant from the

l)leadiiiiis, the eonrt will allow them to be

amended. Crawford v. Tlw William Penn,

S Wash. C. C. 484.

{•2) Bill of particular.

47. A bill of particulars may be amended,
if tlio (jther party prove surprise, &c., by
aflidavit. Tillou v. Hutchinson, 3 Gr. 178.

(3) Plea.

4S. On aflidavit of a real defence aft(n' a

<lemnrrer to the declaration is over-ruled,

the plea may be amended. Hallx.SiioirhiU,

2 Gr. V); Hale v. Laivrencc, 2 Zal). 72; Cast-

ner v. Stucr, 3 Zal). 250.

49. But not if the demurrer l)e frivolous.

Allen v. Whreler, 1 Zab. 03.

50. Or the court is of opinion that the

party demurring can not plead successfully.

Broadwell v. Denman, 2 Hal. 278.

51. The notice of special matter, annex-
ed to a plea of the general issue, may be
amended. Poiicirlf v. Gardiner, Pen. 6'J4.

52. Tlie omission or mis})lacing ofnames
may be amended. Livingston v. Smith, U.
S. C. C. cited in Halsey v. Van, Wagenen, 1

Harr. 351, Hornblower, C. J.

53. A plea liy administrators \o a scire fa-
cias that defendants had applied to the or-

phans' court t<i have their intestate's estate

declared insolvent, as aii amendment to a
]ilea of payment, was refused. Howell v.

Potts, 8pen. 5.

54. Qiirri/. Whether a defective plea, to

an inquisition of forcible entry and detain-

er mav be amended. State \. Covcnhovev, 1

Hal. 39(;.

55. When, upon the trial, the defendant
applies for leave to amend his plea, l)y add-
ing to the general issue pleas of justification

to some of the counts of the declaration, it

is an ap]ilication to the discretion of the

court. Bruch v. Carter, 3 Vr. 554.

5(). A defective plea of a discharge in

bankruptcy is amendable on terms. Stollv.

Wilson, Nov. Term. 1875.

57. A plea concluding to the country, but
whii-h ought to conclude with a verifica-
tion, mav be amended. Stevens x. Bowers,

1 Harr. 20.

(4) Other pleadings.

58. After a trial, verdict, and judgment
for plaintift' in court of common pleas ; and
after that judgment has been reversed in

this court upon a writ of error, the court

will permit the plaintifi' to amend by with-

diawing his replication, and icplying dc
novo, on (Miuitable terms. ]'aii Dijkc v. Van

granted to show cause
Budd V. Stilk; 1 Harr.

Ihjh'. 4 Harr. 1.

5',t. After a rule
j

against a new trial.

2i;4.

CiO. Whci'e a charter rcMpiired the col-

lector to pay over money to the treasurer,
to an action against the collector's sureties

on his bond, and general assignment of

breaches, the defendants pleaded the gene-
ral issue and ])erformance, the plaintitfre-

])lied that the collector liad not paid over
the mon(>y, ttc., to the mayor; a demurrer
by the defendants was sustained and plain-

tiffs allowed to anunid their replication.

Maj/or of Newark v. Davia, 3 Harr. 21.

()i . Where a special allegation in a re-

joinder amounts to the general issue, it

must be overruled, but defendant will 1)6

permitte(l to amend. Wood v. Leslie, 6 Vr.
474.

(d) Verdict.

02. The court has no authority to supply
gross omi.-;sions in a verdict, but if sub-
stantially correct it may be moulded into

proper form. Stewart v. Fitch. 2 Vr. 17.

03. If, on a s])ecial issue joined in tres-

pass, the jury find a general verdict of

guilty, as such verdict is only consistent

with'the finding of the special issue for the

plaintitt', the court will mould the verdict

to suit the issue. Phillips v. Kent. 3 Zab.

155.

64. Where upon a general and special plea

pleaded, and issue jouied on both, a verdict

is found generally for the plaintifif, and the

special plea is sucli that if it were true a

verdict ovight not to be found for the plain-

tiff, the omission to find upon the special

issue is matter of form onlv. Browning v.

Skillman, 4 Zal). 352.

65. The omission of the jury to find a
verdict on one of the issues joined, is not

amendable in the sui)reme court on a writ

of error. Middleton v. Quigley, 7 Hal.. 352.

60. Where several actions of ejectment

were consolidated and evidence admitted,

competent as to some of the tenants and
incompetent as to others, and a general
verdict in fixvor of the plaintiff", the court

will not amend the verdict. Den. Stewart v.

Johnson, 3 Harr. 88.

67. AVhere in a matter of bastardy, the

finding of the jury was -'guilty," and the

justice entered it, '"'That the defendant was
guilty, and the putative father of the said

bastard child." Held, correct. Gaskill v.

Doivne, 7 Vr. 356.

()8. When the issue was in assumimt and
the jury found defendant guilty and assess-

ed dainages against him, it is amendable
under the act to simplify pleadings and
practice in courts of law. Strde Street Church

V. Gordon, 2 Yv. 264; Cook \. Hendrickson,

Pen. 343.
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00. So, in an action of covenant, a verdict

f< >i debt is amendable. Carmichaelw Hoivell,

IVn. 370.

(e) Postea.

7<X A verdict taken erroneously in point

of form, will i)e corrected by amending the
jxistra. North Jlivcr Mfadoiv Co. v. Shrews-

bill-)/ ('hurch, 2 Zab. 4'2o.

71. In an action of waste, a verdict of

guilty, as to one part, is substantially a
verdict of not guilty as to the residue. And
the court will so record or amend the postea

as to legalize and give effect to the verdict.

Morehouse v. CothenI, 2 Zab. 521.

72. In the trial of an issue in a case of

mandamus, where the jury find against the
defendant but are silent as to damages and
costs, the omission may be corrected by the
jyostea. Ferguson ads. Sfnfr, 2 Yr. 284.

(f) Judgment.

73. In dower, judgment amended by en-

try ofjudgment of seizin, after a term, the
onpssion being the clerk's error. Dewey v.

Ten Eyck, Pen'. 1023.

74. A judgment twenty years old, amend-
ed by correcting the christian name of the
plaintiff. Prohasco v. Probasco, Pen. 1012.

75. By entering a remittitur of the ex-
ce.ss, Avhere the judgment is for too large an
amount. Earl v. (S7///. Pen. S68; Xeic Jer-

sey Flax Co. V. Mills, 2 Dutch. 60; Rafferty v.

Bank of .lersey City, 4 Vr. 3C)9.

70. Or, where there is a variance of six

cents costs between the verdict and judg-
ment. Co.re V. Field, 1 Gr. 217.

77. A judgment not entered for the pen-
alty, on a bond with a special condition,
mav be amended. Webb v. Fi.sh. 1 South.
371; Hunt v. Allen, 2 Zab. 533. See 'i

86.

78. A judgment entered by mistake may
be amended. Kiufj v. Iluck)iian, 7 C. E. Gr.
551.

79. As an entry l)y mistake on Sunday,
when the judgment was actually entered
on another dav. York v. Ackermcin. Pen.
9()0.

80. So. if in action of debt, the justice
render judgment for the i)laintiff for the
amount, omitting the word " debt," it may
l)e added at anv time. Tindall v. Tindall, 3
Harr. 437.

81. Or, if the action be case and the judg-
ment del)t, it mav be corrected. White \.

McCall, Coxe 93; ^Meeker v. Potter, 2 South.
580.

(g) Execution.

82. AMiere the panel was attached to the
venire instead of the distrinqas. Hill v. Hill,

Coxe 261. See ante U 13-16.

(h) Proceedings in error.

83. After demurrer the assignment of

errors may be amended. Freeborn v. Den-
man, 2 Hal. 190. See ante, g 22.

(i) Becords.

84. Though a writ of error has been
brought, and one of the errors assigned for

the reversal of the judgment, is the excess
of the judgment over the sum demanded in

the declaration, this court will allow the
party in whose fa\or the judgment is, to
amend the record, l)y entering a remitti-

tur of the surplus, and a judgment for the
amount mentioned in the declai-ation. Her-
bert V. Hardenbergh, 5 Hal. 222. See § 75.

85. The error of the clerk in recording a
judgment may be corrected so as to com-
port Avith what was the actual judgment.
Dewey v. Ten Eyck, Pen. 1023, Pennington, J.

86. So, if by the clerk's error the judg-
ment on a bond be not entered for the pen-
alty. Hunt V. Allen, 2 Zab. 533. See | 77.

87. If a non-suit be granted for a variance,

caused l)y a mistake in copying the circuit

record, it will be set aside. Den. Vanars-
dalen v. Hull, 4 Hal. 277.

88. AMiere the clerk in making up the
record omitted the notice to a plea, a mo-
tion to amend was denied, because such
notice forms no part of the record. Steven-

son V. Schenck, Pen. 434.

89. A justice may amend his docket, ac-

cording to the fact. Pidgway v. Fairholm,
Pen. 905 ; Backer v. Van Fleit, 1 Gr. 195.

See Searing v. Lum, 2 Soutli. 083.

90. After judgment the record in the ac-

tion of ejectment may be amended by en-

larging the time of the demise, laid in the
declaration, which had expired, for the pur-
pose of carrying the judgment into effect.

Den. Branson v. Taylor, 2 Gr. 81.

91. A court of errors will upon motion
amend the record sent up, in mere matters
of form or clerical mistakes, but not in mat-
ters of substance. But it will permit the
court below to amend the record in matters
of substance, and will, for that purpose,
upon allegation of diminution, call upon
the court below to certify as to the matters
alleged, by certiorari for that purjiose, with
which the court below will send uji the
amended record. Aj)gar\.Hiler,4:7,ah. 80S.

92. A lien claim can not be amended by
adding another claimant, because it is a
record in the countv clerk's office. Vree-

land V. Boyle, 8 Vr. 346.

fk) Other cases.

93. A state of the case may be amended
by the recollection of the judge who tried-

the cause. .lournei/ v. Hunt, Coxe 241, note.

94. A rule to set aside a return of survej'-

ors, amended by striking out costs allowed
a caveator. Matter of Highway, 2 Zal). 310,

note.

95. An averment of citizenship, if omit-

ted, may be added. Fisher v. Rutherford,
Bald. C.'C. 188.
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96. A justice may amend his transcript.
Allrn V. Joi/cp, 3 Hal. 113;'); Ctimp v. M(trtin,

7 Hal. 181.'

97. A similiter may lie added after ver-

dict. iJichrrsuii V. Stol'l, 4 Zal). TvlO.

(1) Practice and terms.

98. Tlic power to amend pleadings, under
section 166, {lirv. Practice of Law,) extends
to the introduction of matters which the

parties hoped and intended to try in the
cause, and is not limited to matters within
the issue upon the record. The Mayor of
Hohoken v. Gear, 3 Dutch. 26o.

99. The etiect of the statutory provisions

authorizing amenchncnts is. that every er-

ror in form, no matter how radical, can be
corrected at any stage of the suit, in all civil

causes, whenever such correction becomes
necessary to enable the parties to \y\ the
matters which they contemplated to tr}-, or

to sustain the decision resulting fi"om such
trial. Price v. New Jersey R. R. Co., 2 Vr.
229

100. If an objection was technically valid,

the plaintiff would have been permitted to

amend his declaration by adding a special

count upon the written agreement; and
what the court below might have done to

prevent the failure of justice, this court will,

under the statute, consider as done—the

case having been tried on Vjoth sides with
special reference to the agreement. Willis

V. Fernakl 4 Vr. 206.

101. Amendments are now entirely in the

sound discretion of the court, and wiU be
allowed wherever the advancement of jus-

tice requires it. Each ca.se must depend
upon its own particular circumstances. Ten
Eijck v. Delaware and Raritan Canal Co., 4
Harr. 5.

102. The 139th section of the act to facil-

itate practice and pleadings (Rev.) relates

to matters of form, and only authorizes
amendments in cases which were previous-

ly the subject of examination by means of

a special demurrer. Crawford x.New Jersey

R. R. Co., 4 Dutch. 480.

103. A motion for amendment may be
heard at anytime, and at almost any stage

in the cause. Drn. Hoover v. Franklin, 2
South. 851 : Reed v. Barker, 1 Vr. 2,7^, Haines,

J.

104. The api)Ucation ought to be made
within a reasonable time. Van Dyke v.

Van Dyke, 4 Harr. 1.

105. An amendment was allowed, after

an argument traversing the fact of an ap-
pearance liaving been entered. Harrison v.

Rowan, Pet. C. C. 489.

106. After the testimony was closed. Jos-

lin V. Xew Jersey Car Spring Co., 7 Vr. 146.

107. After a :non-suit. Den. Hoover v.

Franklin, 2 South. 8.50.

108. After a trial and verdict. Price v.

New Jersey R. R. Co., 2 Vr. 229.

109. After plea filed, rule of reference,

award of referees and rule for judgment
nisi, and reascjus tiled against the award.
Sniith V. Minor, Coxe 416.

110. After argument of a general demur-
rer to several special pleas in l)ar and judg-
ment tur the plaintifi" on that denun-rer,
overruling tlie special plea.s. Ten Eyek v.

Lh'lawan- and Rirritan Canal Co., 4 Harr. o;
Hale V. Lawrence, 2 Zaii. 72.

111. After argument in the court of er-

rors. Apfjar V. Hiler, 4 Zab. 8(lS.

112. After verdict and judgment in su-

l)reme court and aflB.rmance in the court
of errors. Den. v. Snowhill, 1 Gr. 23.

113. After the cause had been removed
to the court of errors, judgment reversed,
a new trial ordered, and the record remit-
ted. Rogers V. Phinney, 1 Gr. 1.

114. Laches being in both parties, leave
Avas given to amend a bill of privilege as of
a later term

;
judgment and execution set

aside, and rule to plead granted. Halsey v.

Miller, 1 Harr. 63.

115. Amendment refiised after a non-suit,

where the motion to amend included a mo-
tion to set aside the non-suit. Den. Van
Arsdalen v. Hull, 4 Hal. 390.

116. Where judgment has pa.ssed in favor
of the defendant on a plea of nul tiel record,

this court will not allow the plaintiffs so to

amend their declaration, as to make it C(jn-

form to the record produced. Gulick v. Lo-
der, 3 Gr. 416. See ante, f 32.

117. It is too late to move for an amend-
ment by the court below, two terms after

the return of the writ, when the cause has
been set down for argument and the plain-

tiff in error has been in no laches. Apgar
v. Hiler, 4 Zab. 808.

118. An amendment of an execution will

not be allowed to carry the date of its issue

back four terms, to a period when the plain-

tiff" was alive. Morgan v. Taylor, Feb. Term,
1876.

119. If the remittitur is filed in the su-

preme court on the last day of their term,

concurrent witli that of the court of errors

in which the judgment is given, without the

knoAvledge of the attorney of the defend-

ant in error, he will not be in laches in not
applying at that term for leave to amend.
Ilale v. Lawrence, 2 Zab. 73.

120. After the death of a party, the plead-

ings will not be amended to meet the exi-

gencv of tlie case and bring it within the

act.
' Dickerson v. Stoll, 4 Zab. 550.

121. AMiere an amendment is allowed by
the court at the trial, on motion to set aside

the verdict, both surprise and substantial
merits should be shown. Joslin v. Neii:

Jersi'y Car Sjrring Co., 7 Vr. 142.

122. ^^^len judgment on demurrer is re-

viewed in a court of error, the judgment
given should be the same as the\' decide

ought to have been given bj^ the court be-

low, that is, a judgment in the cause for the

plaintiff' or defendant ; but the court of er-

ror, after reversing a judgment, may, instead
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of ordering such a judgment as ought to be

given, grant leave to amend. Hak v. Lau-
rencc. 2 ZaVj. 73.

123. Tlie party ajtplying to amend muj-t

pay costs. Condit v. Nchihhor, 7 Hal. 320;

Den V. Seagravp. 1 Harr. 3.'37
; l>ii. v. Ganoe,

1 Harr. 430 ; Hall v. Snoichilf, 2 Gr. 9; Mwfor
ofXen-nrk v. Dnvis, 3 Harr. 22 ; Condit v. Gre-

f'/on/, 1 Zab. 431 ; Wmrl v. HoaghuuL 2 Zab.

o21 ; Lanninrj v. Shxde, 2 South. 778; Rogers

v. Phinney. 1 Gr. 1 : TFoofi v. Leslie, G Vr.

474.

124. A plaintiff" will be allowed to amend
his writ and declaration, without the pay-

ment of costs, when the practice and law

have been un.settled. Williamson v. Updike,

2 Gr. 270 ; Homers ads. Sloan, 3 Harr. 49. See
Perrine v. Applegate, 1 McCart. o32.

125. Where both parties are wrong each
should pav his own costs. Cox v. Bennet, 1

Gr. 172.

126. Where the defendant has pleaded
nul tiel record, the plaintiff l)een put to two
tlemurrers and subjected to much delay
by the plea.s overruled (a former amend-
nient having been permitted), the defend-

ant will not lie permitted to amend, except
upon the payment of costs, afiidavit of a

meritorious defence under the plea or pleas

sought to be amended, electif)n to abide Vjy

the amended pleas, a withdrawal of tlie plea

nid tiel record, and a tiling of the amended
pleas during the present term. Moulin v.

Ins. Co., 4 Zab. 2-52, Green. O. J.

12/ . After a judgment by default the party
applying to amend must give the fjther time
to plead. Boudinot v. Lewis, Pen. 012.

128. The judgment and execution, al-

though stayed, were ordered to stand as se-

curity for the plaintiff's claim. H(dse;i ads.

Van Wtigf'nen, 1 Harr. 3.")1.

129. Where the amendment is in the form
of the verdict only, and not in its snl)stance

it may be made by the court in banc with-

out tht.' jxMea being amended by the circuit

judge. Phillips v. Kent, 3 ZaV). loo,

130. The allowance of an amendment to

a declaration does not preclude the defend-
ant from objecting to its sufficiency. Morris
Canal Co. v. Van Vorst, 4 Harr. 9.

131. The amendment will be considered
as made whenever the objection is taken.
Den. Inskeep v. Lecony, Co\c 111; Co.re v.

Field. 1 Gr. 216 ; Price v. Xeiv .Trrsr-'i P. P.
Co., 2 Vr. 229 ; Willis v. Ferwdd. 4 Xr. 207.

132. A judge at the circuit cfaut can not
order an amendment in the circuit record.
Den. Yanarsdalen v. Hidl, 4 Hal. 277 : see
Potts V. Clarke, Speh. 5-36, and ante \ 2-5.

133. After joinder in error the court may
award a certiorari to supply any defect in

the record; Gilliland v. Ruppleyea, 3 Gr.

138 ; Apgar v. Hiler, 4 Zab. 8(J8.

1:M. Form oforder.
^^'here an amemlnient was required

by endorsing upon the process the names
of the prosecutors of a constable's bond.
Wiley ads. Paterson, 3 Harr. 440.

II. In Equity.

(a) Writs and notices.

13.5. A mistake in ante-dating a subpoena,
when in fact it was not issued before the
filing of the bill, mav be corrected. Dins-
more v. Wrxlcott. H) ('. E. Gr. 302.

1.36. An error in the name of a paper, in

which notice to an alisent defendant wa.s

directed to be published, is amendable after

sale under execution. Fjpiitable Society v.

Laird, 9 C E. Gr. 319, 11 C. E. Gr. 531.

137. A defect in the affidavit of mailing
a copy of the notice to an absent defend-
ant, in not .showing that the place to
which it was directed was the defendant's
post office address, may be remedied by
supplying the proof by way of amend-
ment. Dinsmore v. Westcott, 10 C. K. Gr.

302; Rogers v. Rogers. 3 C. E. Gr. 44.5.

(b) Pleadings.

(
1

) Bill.

1.38 A bill may be amended as to mat-
ter of form as of course, at any time before
replication filed. Bitcklei/ v. Corse, Sa.x. 504

;

Codington v. Mott. 1 McCart. 4;jl.

1.39. Where there is a misnomer of the
complainant. Hohoken Building Associa-

tion V. Martin, 2 Beas. 427.

140. Where, by collusion between a
guardian and a purchaser at a sheriff's

sale, an infant's property was fraudulently
obtained by such purchaser, a bill that he
execute a deed for the jjremises to the in-

fant was amended so as to set aside the
sheriff's sale. Henn/ v. Brown, 4 Hal. Ch.
245.

141. Where complainant files a bill for a
general account, and the defendant sets

forth a stated one. Broun v. Van Dyke,

4 Hal. Ch. 795. See infra | 174.

142. Where a bill is founded on a writ-

ten agreement, and there is no averment
of its loss, parol evidence of its contents,

or an alleged copy, cannot be received
without an amendment. Smith v. Artell,

Sax. 494.

143. Upon a replication filed to a plea

that there was no promise within six years,

an agreement not to take advantage of

the statute cannot be given in evidence,

but the bill maybe amended to raise such
issue Couart V. Perrine, 6 C. E. Gr. 101.

144. A plea of release is good witliDut

alleging that it was obtained Avithout

fraud, and an amendment of the bill must
be made to raise such question. McClane
V. Shephn-d, 6 C. E. Gr 76.

145. Where an omission had been made
in the bill which was objected to by the

answer. Delaware and Raritan Canal Co. v.

Raritan and Delaware Bay R. R. Co., 1 Mc-
Cart. 445.

146. To set up the actual contract be-
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fwoen the parties liecauso the written ono
as set fortii in tlie hill was (l.etcetive. Lmi-
niiui V. Ilaith. 10 C. E. Gr. 425.

147. An iunenchnent may he ina(h'

where the truth was not diselosed hy tli(>

answer, nor diseovered until tlie evi(l(Mice

w'as nearlv closed. Howell v. SrhriiK/, 1

McCart. 84.

14S. Whei'e it is necessary to make tlic

allegations of the hill correspontl with the
proof. Mi<hn>r v. Mithnn; 11 C. E. Cir. 2'..»'.).

14'.t. Where the consideration of a mort-
gage was money advanced, and the defend-
ant set up that such advancements were
not made as agreed upon, and the com-
plainant shows that although not so ad-

vanced, the manner of payment was sanc-
tioned hv the defendant. V(in Riper v.

Claxtou, 1 Stock. 302.

15'>. Where a. hill for the performance
of an agreement alleged that complainant
was to receive the real and })ersonal estate

of his father, on certain conditions, and
the evidence failed to prove the contract
as to the j^orsonal estate. Dariaoii v. Dav-
isoii, 2 Beas. 246.

151. Where a hill to foreclose contained
no allegation that complainant's mortgage
was given for unpaid i)urchase money, or

that suhsequent mortgagees (defendants)
had notice thereof, and the priority of the
complainant's mortgage depending on
these facts, was clearly proved. Armstrong
v.Boss. 5 C. E Gr. HO.

152. Where the complainant ohtains
from the defendant's answer further
knowledge of facts which may aid his

case. Biicklej/ v Corfse, Sax. 504.

lo3. As an allegation in an answer that

the defendant had no title to the premises
at the time the mortgage was given hy
him, but suhsequentlv acquired title there-

to. Hof\. Burd, 2 C. E. Gr. 201.

154. Where the allegations as to the
time, place, etc., are insufficient, and the
demurrer thereto has itself been overruled
because too general. 3L(rs}i v. JLirsh, 1

C. E. Gr. 392.

155. If an injunction is prayed for in the
bill, hut is omitted in the prayer for pro-
cess, an injunction ought not to issue

witliout an amendment of the bill. Bailey
V. ,S7/A',s-. 2 Gr. Oh. 245.

loG. Qupt'i/. Whether a petition for di-

vorce, uniting a charge of adultery with
one of extreme cruelty, can be amended.
Clutch V. Clutch, Sax. 47G.

157. Creditors in a justice's court filed a
bill which charged that a certain convey-
ance by the defendant of real estate was
fraudulent, and prayed that it might be
set aside. Alter the hill was filed, one of
the creditors obtaineda judgment against
the defendant in a higher court, which was
a lien on lands. An amendment of the
bill to introduce the subsequent judgment
was not permitted. Love v Getsiiu/cr, 3

Hal. Ch. 191 ; reversed. Id. 639.

158. On a hill tiled {\>v the specific per-
formance of a contiact for the exchange
of real estate, an application, made after

the cause was at issue, and after the time
limited by the rule to close testimony had
c.xpir^'d, to amend the hill l>y charging
that the coiUract is fraudulent, and ask-
ing that it be declared voiil, nuist be de-
nied. ('oditKjtou v. Mott, 1 McCart. 4;'.0.

159. Where a bill contains only special
prayer for relief, and the facts as set forth

in tlu' hill will not authorize any other re-

lief, the jjrayer cannot be amended. H(d-
sied V. Meeker, 3 C. E. Gr. 13G.

160. A bill may he amended a second
time, but such applications are only al-

lowed upon the most satisfactory proof.

Buckley v. Corse, Sax. 504.

(2) Aufiwer.

IGI. An answer may be amended as to

matters of form, where the complainant
cannot be ])rejudiced tliereby. Vandervere
v. Ji'eddin;/, 1 Stock. 446.

102. vSuch apitlication is always address-
ed to the discretion of the court, and
amendments of material facts, or to change
essentially the grounds taken in the origi-

nal answer, are granted with great cau-
tion, and only where the ends of justice

require them. Huff'umn v. Hummer, 2 C.
E. Gr. 269.

163. To bring before the court a matter
of defence, which, througli the mistake of
the solicitor, had been omitted. Bur'/iu v.

Gibermu, 8 C. E. Gr. 403.

104. An amendment to an answer setting

up usury, to show that the contract was
usurious under the laws of another state,

was refused. Cauipion v. Kille, 1 McCart.
L'29, 2 McCart. 500.

165. Nor w'ill the court of appeals re-

verse, to enable the defendant to make
such amendment. S. C, 2 McCart. 476.

166. An amendment to set up usury
will not be allowed. Marsh v. Lasher, 2
Beas. 253.

167. Unless the parties applying for such
amendment introduce in the answer an
offer to pay the principal actually re-

ceived, with interest. Remer v. Shaw. 4
Hal. Ch. y,oo ; ///// v. Colie, 10 C. E. Gr. 469.

168. If it be necessary to amend by put-
ing in a supplementary answer, the de-

lay must be satisfactorily accounted for,

and the matter new. Smalhvood v. Lewin, 2
Beas. 123.

169. Nor to set up as a defence that the
defendants, a corporation, were acting
ultra vires. Third Avenue Savings Bank
V. Dimnck, 9 C. E. Gr. 26.

170. Nor to set up an agreement between
two partners, by which one of them was
to take the goods and assume the liabili-

ties of the lirm, of which the defendant
alleged his ignorance when he released a
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levy licld l>v him on such goods. Bell v.
'

Jidll. 1 lIal.'Ch.49.

171. Nor wheve tho answer clainied title

to premi.ses by virtue of a conveyance
made before tlie judgment and exe(!Ution

under wbicli tlie complainant claimed, to

show that such execution was issued in the

name of the judgment debtor after his

death. .Mead v. Coombs, 11 C. E. Cxr. 173.
1

17l>. An amendment to a sworn answer

by The addition of material facts, known
to the defendant when the original answer

was tiled, will not be permitted at linal

hearing. Marsh. wMiteheU, 11 C. E. Gr. 498.

(3) Pka and demurrer.
\

I

173. A plea may be amended where, in

matters of account, material averments
have been omitted. Meeker v. 3Iarsh, Sax.

198.

174. As where the plea does not aver

that the stated account is just and true.

Drif/r/s v. Garretson, 10 C. E. Gr. 178.

175. A demurrer may be amended, if

general, and the party desires to raise a
question of form. Marsh v. Marsh, 1 C. E.

Gr. 392.

(c) Decree.

176. A final decree may be amended,
even aftei- enrollment, where it is neces-

sary to eti'ect the remedy of the complain-
ant, and it was inadvertently omitted.

Dorsheimer v. Rorback, 9 C. E. Gr. 33.

177. An amendment of a decree was
made where, on a bill for foreclosure, a
decree for deficiency had been prayed,
but no decree taken. Jarmon v. Wiswall, 9

C. E. Gr. 68.

178. That such defei:idant had guaran-
tied the mortgage, and that, therefore,

there was an adequate remedy at law,
will preclude such amendment. *S'. C, Id.

2G7.

179. If such defendant he not personally
liable, an amendment rendering him so will

not be granted. Etnbuni v. Berya-mini, 9 C.

E. Gr. -l-n.

180. A judgment entered by mistake
may be amended, or if procured by fraud,
may at any time be set aside. Kbvj v. Buck-
man, 7 C. E. Gr. 551; Carpenter v. Much-
more, 2 INIcCart. 123.

181. A decree and execution may be
amended by an order directing that the
mortgaged premises be sold in a different
manner from that directed by the decree
and execution. Such amendment carmot
injuriously allect the title acquired by the
purchaser at the sheriff's sale. Equitabh;
Life Socict'j v. Laird, 9 C. E. Gr. 318, 11 C.
E. Gr. 531.

182. Decree and execution for sale of
mortgaged premises amended, by reducing
the amount decreed to be due, by the am-
ount of interest which had been paid on the
mortgage, but not allowed. A further re-

duction by the amount of an alleged pre-
mium for an extension of the time of pay-
uKMit of tlie mortgage, disallowed, such
money having been paid to the then
holder of tlie mortgage, partly as compen-
sation for inducing the complainants to

purchase it, and partly as indemnity
against the loss which he should sustain
in the sale. Citizens Ins. Co. v. Brittan, 10
C. E. Gr. 331.

(d) Proceedings on appeal.

183. The court of appeals cannot amend
the pleadings or decree of the court be-

low. If necessary, apjdication shonld have
been made to the chancellor. White v.

Artliur, 2 C. E. Gr. .^24.

184. Or even admit new parties. New
Jersey Franldinite Co. v. Auies, 1 Beas. 507;
Cutler v, Tuttle, 4 C. E. Gr. 549; Black v.

Delaware and Raritan Canal Co., 9 C. E. Gr.

456 ; Contra, Berryman v. Graham, 6 C. E.

1
Gr. 370 ; McLaughlin v. Van Keuren, 6 C. E.

i Gr. 379, 4 C. E. Gr. 575.

(e) Practice and terms.

185. Applications to amend should be
made promptly after the necessity for the
amendment has been discovered. Coding-
ton V. 3Iotf, 1 McCart. 430.

186. A mere clerical mistake of a single

figure, the court would permit to be cor-

rected instanter upon the suggestion, un-
less by any possibility the defendant had
been misled by it. Howell v. Ashmore, 1

Stock. 82.

187. Before replication, the order to

amend is of course. Buckley v. Corse, Sax.

504.

188. After replication. Burgin v. Gi-

berson, 8 C. E. Gr. 4()3.

189. Amendments which seek to make
a new case inconsistent with that origi-

nally made, should be applied for and
made before issue. Codington v. Matt, 1

McCart. 430; Seijiaour v. Long Dock Co., 2

C. E. Gr. 169.

190. The allowance of amendments after
issue joined is a matter of indulgence, to

be granted in the discretion of the court.

Seymour v. Long Dock Co., 2 C. E. Gr. 170.

191. Complainant may amend after de-
murrer. Marsh v. Marsh, 1 C. E. Gr. 392.

192. Or, after proof taken and closed.

Van Riper v. Cla.vton, 1 Stock. 302 ; Sniall-

wood V. Lewin, 2 Beas. 123.

193. Or, even at the hearing. Howell v.

Sebring, 1 McCart. 84 ; Hoboken Building
Association v. Martin, 2 Beas. 427 ; Midmcr
V. Midmer, 11 C. E. Gr. 299 ; Reed v. Reed. 1

C. E. Gr. 248 ; Elmer v. Loper, 10 C. E. Gr.

475 ; Contra, Campion v. Kille, 1 McCart.
229. See Van. Doren v. Robinson, 1 C. E.

Gr. 256 ; Voorhees v. Melick, 10 C. E. Gr. 523.

194. Allowed after hearing. Hampton
V. Nicholson, 8 C. E. Gr. 423.
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195. After tho trial of aw issue at law.
J'oit'cll V Mni/o, 11 C. E. (ir. iL'o.

I'.it). After injunction granted. Juhii-

son V. ]'(ul, 1 Mi-Cart. 424. See Bailey v.

Stil>}<. 2 (tt. Ch. 124'.).

r.>7. Tiie amentlinent must be made on
petition and notice. Jlulfmnu v. Jlum-
vuf, 2 C E. Gr. 2t);t ; Janauii v. Wiawall, ".•

C. E. Gr. (".y. See Conrad v. Mullisoa, U C.

E. Gr. G8.

lys. The affidavit should state the igno-
rance of the api)licant at the time lie lilcd

his oriL^iual {tleadini;, and the nature of

tlie proposed amendmeut. Bell v. Hall, 1

Hal. Ch. 4!l; Bncklr,/ v. Corse, Sax. 504.

r.ili. If the amendment of a deeree is of

course, it will he granted without a re-

hearing. Durslicimcr v. Eorback, 9 C. E.

Gr. 33.

200. The complainant cannot amend by
dismissing his own bill as to part of the

relief praved for! Camden and Amboij R.
n. Co. V. Stewart, 4 C. E. Gr. 69.

201. The amended bill or answ'er must
be engrossed, sworn to and filed, and no
alteration of the original bill on file can be
allowed. Rules of Chancery, § 57 ; State

Bank v. Reader, April Term, 1829 ; Layton
V. Ivans, 1 Gr. Ch. 388; Huffman v. Hum-
mer, 2 C. E. Gr. 269; Lanni'ng v. Heath, 10

C. E. Gr. 425.

202. When the amendments are radical,

they must be introduced by supplemen-
tal bill. Seymour v. Long Dock Co.. 2 C. E.

Gr. 170.

203. Or, by supplemental answer. Bar-
gin V. Giherson, S C. E. Gr. 4o:3 : <tiite \ 168.

204. In case of a decree, a 1 »ill of revivor
is necessary. Curpenter v. MueJuaore, 2 Mc-
Cart. 123.

'

205. Where necessary parties are omit-
ted, the court will, of its own motion, ar-

rest the proceedings, in order tliat such
person mav be made a party. Van Keu-
ren \. McLaughlin, 6 C. E. Gr" 163, 379.

206. An agreement between solicitors

to amend, even if filed, there being no
amendment actuallv made, cannot avail.

Wilson V. King, 8 C. E. Gr. 150.

207. An amendment as to parties was
ordered to be made in thirty days. Barret
V. Doughty, 10 C. E. Gr. 379.

208. An amendment will cure the omis-
sion of a prayer for subpcena in the origi-

nal bill. Ogden v. Gibbons, July Term, 1823.

See Equity—Costs axd Parties.

III. Ix Criminal Cases.

209. After a writ of error, this court can-
not amend, or order an amendment below,
in a criminal case. Cruiser v. State, 3 Harr.
206. [Amendments now authorized, Rev.

p. 275, P< 43, 44, 53.]

210. The caption to an indictment may
3

be amended after it ha.s been removed into
the supreme court by certiorari, and the
amendment may be made upon proper
evidence of the facts and entries on the
minutes of the oyer and terminer ; or the
certiorari may be returned to that court,
and the amendment made there. State v.

Jones, 4 Hal. 357; 4 Hal. 2.

211. The oral allegation or certificate of
the prosecuting attornej', that there are
materials in the court below from which
the amendment may be made, and that
the minutes and records and files of that
court will supply the alleged deficiency, is

sutticient to warrant the court in granting
a rule to return the certiorari to the oyer
and terminer for the purpose of making
the amendment. Ibid.

212. It is no ground to quash an indict-

ment, that the name of one of the grand
jurors in the caption is substantially differ-

ent from his name in the panel, if in reality
it was the same person. It is a mere mis-
prision of the clerk, which is, of course,
amendable. State v. Norton, 3 Zab. 33

;

State V. Carter, 3 Zab. 47.

213. Technical errors in the mere mak-
ing \\\) the record, even in criminal cases,

are not to be received with favor ; and the
better practice is to remit the record for

amendment of such defects, even after

errors assigned. West v. State, 2 Zab. 213.

214. It is not error to join issue by add-
ing the siiniliter in the name of the state,

instead of in the name of the attorney
general; and semble, any error in adding
the similiter, or by not adding it at all, is

amendable. Berrian v. State, 2 Zab. 9; Id.

679.

215. Query. Whether a misnomer, in

calling the defendants " The New Jersey
Turnpike Company," instead of by their

corporate name, " The president, directors,

&c.," be amendable. State v. Xew Jersey

Turnpih' Co.,1 Harr. 222.

216. Where the sessions have made a
return to a certiorari which was adjudged
incomplete, and another return made, the
court will not refer to the first in order to

settle any ambiguity in the second ; but a
rule may be taken upon the sessions to

amend their second return. State v. Hunt,
1 Hal. 303; Sh.ppard v. Miller, Coxe 402.

217. Application to amend a defective

caption should be made before the argu-
ment on the exception. State v. Zule, 5

Hal. 350, Euiiig, C. J.

218. If the records are so defective that
; no amendment can be made therefrom,

i the clerk can correct the error, as in the

name of the place where the court was
held. Xicholls v. State, 2 South. 542.

ANIMALS.

1. If oxen break the plaintiff's close and
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kill his cow, the owner is answerable,

without proving that he knew they were

accustomed to "gore. Aiujus v. Radln, 2

South. 815.

2. The owner is liable were the parties

own adjoining closes, between which a

statutory fence has never been erected, if

his cattle trespass on his neighbor's land.

Coxe V. Robbias, 4 Hal. 384.

3. Owners of land are not bound to

erect statute fences along the highways
running through tlieir lands, to protect

themselves from cattle suffered to run at

large nnd to pasture upon the public roads.

Chambers v. Matthews, 3 Harr. 368.

4. The owner of a cow suflered to go at

large, cannot recover for injuries done to

her by straying on a railroad track. Van-

degrift v. Raliker, 2 Zab. 185.

5. Nor can he recover if his horse escape,

without fault on his part, from his enclo-

sure, and is killed bv a locomotive. Price

V. New Jersey R. R.' Co., 2 Vr. 229; 3 Vr.

19.

6. If the party wants to recover damages
done by cattle, he must show that his fence

was lawful, that the cattle broke through
the fence, and that the appraisers were
chosen as the act directs. Brittin v. Van
Camp, Pen. 662.

7. If a defendant was intoxicated, fell

asleep in his sleigh, and his horses ran
away and ran against the plaintiff's horse,

he would be liable. Waldron v. Hopper,

Coxe 339.

8. So, where a defendant allows his

mules to stand alone and untied near by
a railroad tract, so that the whistle of a

locomotive frightens them, and they run
away and injure the plaintiff's horses.

Drake v. Mount, 4 Vr. 441.

9. Untying and removing a horse from
a hitching-post, standing in the highway,
to which he had been hitched by the plain-

tiff, being the owner, and to the use of

which post the plaintiff had, if not an ex-

clusive right, as good a right as the defend-

ant, amounts to at least a technical tres-

pass. Bruch V. Carter, 3 Vr. 554.

10. In an action for injuries to animals,
some damage must be alleged and shown.
Marentille v. Oliver, Pen. 379, Pennimjton, J.

11. Query. Whether striking a horse
attached to a cai'riage in which a person
is sitting, is an assault on the person. Ibid.

12. A stolen horse left by a thief tied to a

post in a public highway is not an estray
within the meaning of the statute. Nor
will such horse be brought under the sta-

tute if the person linding him, remove him
and tie him in a private stable. Hall v.

Gilded-sleeve, 7 Vr. 2.35.

13. In an action to recover damages done
to sheep, under tlie statute, the facts must
be set out. Van Dyke v. Speer, Pen. 993.

14. The owner of sheep destroyed or

wounded by dogs, is entitled to remunera-
tion from the dot? tax fund of sucli town-

I

ship, although he resides elsewhere. Wash-
inr/fon V. Applegate, 2 Zab. 42.

15. In an action on tlie swine act, the
demand must alleg(> upon whose land the
injury was done, that the plaintill pays
taxes therefor, that the defendant had no-
tice of such injury and of the damages
being appraised, and the trespass must be
proved ; the appraisement of damages is

no evidence thereof. Boyle v. Lindsay, Pen.
250; Jessup v. Sharp, Pen. 344; Voorheis v.

Perrine, 1 Harr. 359.

16. The owner of swine so trespassing
may maintain an action against a defend-
ant who has killed them, for not comply-
ing with the act. Horner v. Hewlings, 3
Hal. 226.

17. The penalty for not killing a dog,
under the sheep act, cannot Ijc recovered
against the possessor of a dog, but only
against the owner. Williamson v. Carroll,

1 Harr. 217. [" Owner or person harbor-
ing," Rev. p. 16, § 11.)

See Action on the Case, Trespass.

ANNUITY.

1. A bequest of an " annuity or yearly
sum of |200, to be paid yearly and every
year, for fifteen years from and after my
decease," is an annuity for years, and to be
paid out of the income under the direc-

tions of the will. A bequest of "the sum
of $500, payable in sums of .$100 yearly,"

is not an annuity, and is to be paid out of

the estate. Stephens v. Milnor, 9 C. E. Gr.

358.

2. An annuity, for wliich there is no con-
sideration save natural love and afl'cction,

and which the testator was under no legal

obligation to pay, creates no charge upon
the estate. The fact that it was paid by
the testator for a long course of years, and
that he gave written instructions to his

agent for its punctual payment while in

life, creates no legal or ecinitable obligation

to continue it after his death. Kearney v.

Kearney, 2 C. E. Gr. 59.

3. Under a residuary devise " of all my
estate, real, personal and mixed in fee sim-

ple, subject to the following annuities, to

be paid by her out of my estate, during her
natural life," &c., the annuiti-es are a lien

upon the real estate and prior to mortgages
given by the devisee. Wain v. Emley, 11

C. E. Gr. 243.

4. When an annuity is charged on real

estate, the rule is, that it does not com-
mence until the devisee of such estate is

entitled to the possession thereof. Hayes
V. TF/w<a//, 2 Beas. 241.

5. The real estate is not relieved from
the lien, on the.ground. that the personal

estate was the primary fund for the pay-

ment, where it does not appear that tiiere
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was any personal property lial)le for such '

paynicnt, or that any roinauied after pay-

ing testator's ck'l)ts. Walu v. Kinlri/, 11 C.

E. Gr. 24:5.

6. If an annnitaiit die heforc tlie day on
which the annuity is payahle, her repre- i

scntatives cannot recover the amount ac- !

crued thereon between the last day of pay-
ment and the day of her death. Mannhujs
V. Randolph, 1 South. 144.

7. The holder of an annuity bond made
;

in the penalty of $o,0()0, conditioned for the

payment to the obligee of the annual sum
of *$lGG.C)t), in semi-annual payments, can
be taxed only on tlie sum actually due and
payable at the time of the assessment.

State, Howell v. Cornell, 2 Vr. 374.

APPEAL.

I. From Chancery and Prerogative
Court.

(a) When it lies.

(6) Practice.

II. From Probate Courts.

(a) When it lies.

[b) Practice.

I. From Chancery and Prerogative
Court.

(a) When it lies.

1. The validity of an appeal is to be de-

cided by the appellate tribunal. Hillyer

V. Schenck, 2 McCart. 399. 8ee Johnston v.

Gelston, Pen. 669, Kirkpatrick, C. J.

2. The fact that the decree sought to be
appealed from has been executed does
not deprive the party of his right of appeal.
The execution of the decree, either before
or after the appeal, in no wise interferes

with the right of appeal, or with the pro-
ceedings upon it. Peer v. Cookerow, 1 Mc-
Cart. 361. See infra,

f
47.

3. The general rule is that an appeal will

lie from all orders either granting, refusing,
sustaining, or dissolving injunctions. J/o?--

gan v. Rose, 7 C. E. Gr. 584 ; Chegary v.

Scofield, \ Hal. Ch. 52^3.

4. The allowance or refusal of a tempo-
rary injunction during the i^endency of a
cause, is a matter of discretion with the
chancellor. It concludes no right of the
parties or of either of them. The order
is in no sense a final order—costs are not
adjudged. It is not an order from which
an appeal will properly lie. Att'y Gen. v.

Paterson, 1 Stock. 625; Fleischman v. Young,
1 Stock. 620.

5. An order of the chancellor, made at

the final hearing, for an issue to be tried
l)y a jury is appealable. Newark and New
York R. R. Co. v. Mayor of Newark, 8 C. E.
tJr. 515. But see Black v. Lamb, 1 Beas.
108 ; Hlack v. Shrevc, 2 Beas. 456; Trades-
men's Hank v. Fairchild, 3 Vr. 542.

6. Query. Whether an order refusing to
award a new trial on a feigned issue,

where the verdict and decree thereon are
clearly unlawful, is ai^pealable. Black v.

Shreve, 2 Beas. 486, Ogden, J.

7. With respect to appellate jurisdiction,
there is a class of cases to which no certain
test can be ai>plied, but each case of such
class, in this particular, must be adjudged
by its peculiar circvuiistances. An appeal
lies to an order of the chancellor sustain-
ing exceptions to a bill for impertinence.
Camden and Amboy R. R. Co. v. Stewart, 6
C. E. Gr. 484.

8. A decree between co-defendants, in

which the complainant has no interest,

mav be appealed from. Vanderveer v. Hol-
comb, 2 C. E. Gr. 547.

9. And a decree appointing a receiver.
Weissenborn v. Sieghortner, 6 C. E. Gr. 482.

10. An appeal will lie from the decree
in the court of chancery, which settles per-
manently the right to the custody of in-
fants, although the proceedings in the
case were commenced by habeas corpus.

State, Baird v. Baird, 4 C. E. Gr. 481; S. C.

6 C. E. Gr. 384.

11. An order refusing to set aside a sale,

upon an application based on the illegality

of the sale, is appealable ; it is not a dis-

cretionary order. Nat. Bank of the Metro-

polis v. Sprague, 6 C. E. Gr. 458. See Smith
V. Alton, 7 C. E. Gr. 572.

12. When the complainant is entitled to

an equitable answer, he may appeal if the
defendant is permitted to set up usury
without offering to pay the sum actually

due. Vanderveer v. Holcomb, 7 C. E. Gr.

555.

13. The court will not interfere with the

report of a master, upon a question of

fact submitted to him, depending upon
the credibility of witnesses, unless the er-

ror of the master is satisfactorily and
clearly made to appear. Sinnickson v.

Bruere, 1 Stock. 659.

14. Estimates as to the value of property
must be demonstrably erroneous to induce
the court to interfere with them on appeal.

Voorhees v. Melick, 10 C. E. Gr. 523.

15. Query. Whether an appeal will lie

from a decree on the point of costs. Lozedr

V. Shields, 8 C. E. Gr. 509. See Norcross v.

Boulton, 1 Harr. 310; Den. Rutherford v.

Fen, 1 Zab. 700 ; State v. Browning, 4 Dutch.

556 ; Brown v. Mitchell, Feb. Term, 1876.

16 No ai)peal lies from the decree of

the ordinary or surrogate general in the

matter of the assignment of dower. An-
thony v. Anthony. 1 Hal. Ch. 627; Hillyei-

V. Schenck, 2 McCart. 501.

17. An appeal will lie by force of the act
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of 1SI")9, {Rrv. \). 221, 'i
-IS,) from a decree

of the prerogative court, in a matter of

prohatc, to the court of errors and appeals.

Such act is not unconstitutional. Harris

V. Vanderveer, tj C. E. Gr. 424.

18. An appeal will not lie on an order of

the chancellor, in a case where a receiver

had been appointed, to permit the de-

fendant to collect the rents of the property

previously placed in the receiver's hands.

Garr v. Hili, 1 Hal. Ch. e>59.

19. There can be no appeal from an or-

der of the court of chancery directing

process to bring in the parties to answer

for an alleged contempt. It cannot be

said that the party is aggrieved by such an
order. Coryell v. Holcombe, 1 Stock. G50.

20. An appeal will not lie from an order

of the chancellor, refusing to order a spe-

cial guardian appointed by him, to pay
over "the moneys derived from the sale of

the minor's laTids to the general guardian,

in the mode authorized by the act of 18G5,

(Rev. Infants, 2 9,) the power of the chan-

cellor in that respect being entirely dis-

cretionary. In re Andei'son, 2 C. E. Gr.

536.

21. An order staying proceedings un-

der the original bill until a cross-bill has
been answered, is not appealable. The
fact that such an order is in the form of

an injunction, and that such writ is prayed
for in the cross-bill, does not affect the

rule. Stevens v. Stevens, 9 C. E. Gr. 574.

22. An order refusing to allow an answer
to be amended does not so enter into a
subsequent interlocutory decree deciding
the merits, that it can be reviewed on an
appeal from such interlocutory decree.

Butterfield v. Third Avenue Savings Bank,
10 C. E. Gr. 533.

(b) Practice.

23. Time of appeal. A decree which
does not dispose of the whole merits of the
cause, but leaves important questions for

further examination and the future judg-
ment of the com't, is not a final decree
within the meaning of the act, which re-

quires that " all appeals, except from final

decrees, shall be made within forty days
after tiling the order or decree appealed
from." [Rev. p. 125, ? 114 ;) Newark Plank
Road Co. V. Elmer, 1 Stock. 755. See Ter-
kune V. Colton, 1 Beas. 318.

24. Parties. Where a sale is unfair and
illegal, and the property, if fairly sold,

would have brought enough to pay a lien
creditor, he is aggrieved by an order re-

fusing to set aside the sale, and is a proper
party to aj^peal. National Bank of the Me-
tropolis V. Sprague, G C. E. Gr. 458. t

25. One of several persons against whom
a joint decree is rendered may appeal and
carry up the whole case for review, al-

though the right of appeal may have been
lost by the other parties. Peer v. Cookerow,
IMcCart. 361.

26. When one of the parties to the de-
cree sought to be appealed from was at the
time of the decree, and still is a mari'ied
woman, as to her, the statutory bar to an
appeal after three years from the date of
the decree does not operate, but the right
of apj)eal continues for three years after

such disability shall be removed. Ibid.

27. A defendant may appeal from a de-
cree in favor of his co-defendant, where
the complainant has no interest in the mat-
ter. Vanderveer v. Holcomb, 2 G. E. Gr. 547.

28. If a mortgagor be made a party, and
he sets tip the clefence of usury, he has a
right to appeal from a decree against him,
because the decree would bar him from
setting up the same defence to a suit on
the bond. Andrews v. Stelle, 7 C. E. Gr. 478.

29. In case a defendant does not appear
at the hearing before the chancellor, the
cause having been regularly noticed for

argument, he cannot appeal from the de-
cree thus rendered in his absence. Town-
send V. Smith, 1 Beas. .350.

30. On appeal from chancery it is not
necessary to print the pleadings and evi-

dence in full. The formal parts of the bill

may always be advantageously omitted,
and the pleadings in most cases materially
abridged. Cooper v. Cooper, 1 Stock. 6oo.

31. It is a matter for consideration, how
far exceptions, taken on a viva voce hear;
ing before the vice-chancellor, should be
specified in the petition of ap>peal Butter-

field v. Third Are. Savings Bank, 10 C. E.
Gr. 533.

32. ^\^len a final decree involves the
merits of the case settled b}' the interlocu-
tory decree, an appeal from the final de-
cree brings the whole case before the
cotirt. Crane v. I)i Ooup, 7 C. E. Gr. 614

;

Terhune v. Colton, 1 Beas. 312.

33. The appeal it.self does not stay the
proceedings on the order appealed from.
Chrgani v. Scofwld, 1 Hal. Ch. 525 ; Peer v.

Cookerow. 1 McCart. .365. See Allenw. Hop-
pei-, 4 Zab. 514.

34. If the party appealing from the final

decree of the court of chancery file his ap-
peal within ten days after such decree with
the clerk of the court, [Rule 219,) it will

prevent issuing process on such decree
without the order of the cotirt or of the
court of appeals for that .purpose. Schenck
v. Conover, 2 Beas. 31.

35. The chancellor may order a defend-
ant not to proceed during the pendency
of the appeal, alth(High he has dissolved
the injunction ; and the court of appeals
will not ordinarily interfere with such or-

der. Ryerson v. Boorman, 3 Hal. Ch. 640;
Mayor of Jersey City v. Morris Canal Co., 1
Beas. 545. See Fleischman v. Young, 1

Stock. 623, Green, C. J.

36. Or, the court of appeals may order
the proceedings staved. Doughty v. Som-
erville, &c., R. R. Co., 3 Hal. Ch. 629;
Chegary v. Scofield, 1 Hal. Ch. 525.
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37. On appeal from the order of dissoki-

tion, the court of appeals denied a motion
for an onler to revive and continue the
injunction until the hearinj; of the appeal.
Van Walkenburgh v. Rahway Bank, 4 Hal.
Ch. 7:25.

38. A motion to dismiss hecause no
appeal lies, must be on notice. Nat.

Bank of Metropolis v. Spraaue, 6 C. E. tir.

458.

30. Either jiarty may set a cause down
for hearing, but it is the duty of the
appellant, in all cases, to prepare the
.state of tlie case. In case of neglect,

the remedy is by dismissing the appeal.

It is the right of the appellant to prepare
the state of the case, or, at his option, to

abandon the further prosecution of his

appeal. Nor can he be deprived of that

right. Cooper v. Cooper, 1 .Stock. ^)5d.

40. This court will presume that the
pleadings in the court below, were as

recited in the decree. Whyte v. Arthur.

2 C. E. Gr. 521. See ante p. 82, U 18:3, 184!

41. They will not presume that the cir-

cumstances of the case have changed since

the preliminarv injunction was refused.

Black V. Del. a'nd liar. Canal Co., 9 C. E.

Gr. 456.

42. A minute defect in a decree will not
be regarded on appeal, unless it appears
that the attention of the chancellor was
'called to such subject matter. King v.

Jtuckman. 9 C. E. Gr. 557.

43. A decree and execution regularly
obtained will not be set aside, unless upon
satisfactory proof, not merely of vague
understandings and of reasonable infer-

ences, but of facts and circumstances
which make it clearly inequitable and
unjust that thev should be enforced. Ter-

hune V. Colton, 1 Beas. 312.

44. This court may order a re-argu-
ment while a cause is still pending, and
before the papers have been remitted.
King v. Ruckman, 7 C. E. Gr. 551. Query.
Whether a motion for a re-argument will in

any case be entertained unless it proceed
from some member of the court who con-
curred in the judgment. Ibid. See Gratz v.

Wilson, 1 Hal. 423.

45. Where a decree of the chancellor,
allowing a general demurrer, is reversed
in the court of appeals, and the demurrer
overruled, the court of appeals should
direct the record and proceedings in the
cause to be remitted to the conrt of
chancerv. Snowhill v Snonhill, ] Gr. Ch
30. See' Gardner v. State, 1 Zab. 557.

46. On an appeal from an order for an
issue, the court, in its discretion, will

decide the entire controversy or send the
case back with instructions. Xewark and
New York R. R. Co. v. Mayor of Newark,
8 C. E..Gf. 515.

47. Where the order has been executed,
the object attained, and there is nothing
upon which a judgment of reversal could

operate, the appeal will be dismissed.
Coryell v. Holcombe, 1 Stock. 050. See ante

V2.
48. An appeal may be sustained in part

and dismissed as to part, where no ajipeal

would lie as to the part dismissed. M'est-

cot V. Bradjord, 4 Wash. C. C. 493; Wood
v. Tallnian, Coxc 153.

II. From Prob.\te Courts.

(a) When it lies.

40. An appeal lies to the prerogative
court from a decision of tlie orphans
court, granting letters of guardianship.
Read v. Drake, 1 Gr. Ch 78; Albert v. Perry,

1 McCart. 54U ; In re Clement, 10 C. E. Gr.

508. See Tenbrook v. McColm, 5 Hal. 383,

and infra, | 63.

50. Upon the appointment of an admin-
istrator. Rhinehart v. Rhinehart, Feb.

Term, 1873, 12 C. E. Gr.
;
Quidort v. Per-

geaux, 3 C. E. (ir. 472. See infra, I 66.

51. Upon probate of a will by the sur-

rogate. Ex parte Coursen, 3 Gr. Ch. 510

;

Chambers v. Sunderland, Jan. Term, 1823,

Chancery. See | 77.

52. From a decree of the orphans
court setting aside a decree of distribu-
tion. Exfon V. Zule, 1 McCart. 501.

58. From proceedings in partition,
where the orphans court has jurisdiction.

Conover v. Walling, 2 McCart. 167 ; Dianunl
V. Lore. 2 \r. 220.

54. Where the orphans court rejected

competent evidence upon a settlement of

an administrator's account. Ex parte

Coombs, 4 Hal. Ch. 78; Reeve v. Tounsend,
4 Hal. Ch. 81. See Wood v. Talbnan, Coxe
158.

55. From an order fixing the amount of

an executor's commissions. Anderson
V. Birrv. 2 McCart. 232 : Stevenson v. Hart,
3 Hal.'Ch. 471. See Mathis v. Mathis, 3

Harr. 60.

oi}. From an excessive allowance of
commissions to a guardian. Runkle v. Gak,
3 Hal. Ch. 101 ; Culver v. Broun, 1 C. E.
Gr. 533.

57. From an allowance beyond the legal

fees of the judges, and an unwarranted
counsel fee out of the estate. Pursel v.

Pur.sel, 1 McCart. 515.

58. An appeal lies to the orphans
court after the granting of administration
by the surrogate. Morris v. Morris, 1 Harr.
526; Lumpkins v. Gibbs, 1 Harr. 529.

59. An appeal will not lie to the pre-

rogative court, from an order of the surro-

gate granting letters testamentary on a
foreign will. {Rev. Orphans Court, ^ 23).

In re Howell, 5 Dutch. 399.

60. Nor, from a statement of an admin-
istrator's account by the surrogate. Cooley

V. Vansyckle, 1 McCart. 496.
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(b) Practice.
|

61. Parties. If the court, without good
|

cause, set aside a sale, a bidder thereat is
'

a party aggrieved, and as such is entitled,

by the constitution of this state, to an
I

appeal to the prerogative court. Conover ',

V. Walling. 2 McCart. 107.
;

G2. If a party is allowed to file excep-
;

tions as an heir, and no objection is made
j

below, such objection can not be raised

here. McDonald v. Hutton, 4 Hal. Ch. 473. i

63. A mere stranger to an alleged idiot,

with no allegation of relationship to her,

or present or prospective interest in her
property, cannot appeal from an order

'

appointing her guardian. Rorback v. Van <

Blarcom.oCE.Gr.mi.
64. A stranger to partition proceedings

before the orphans court, having no right

that will be affected by a partition, and
|

claiming the land by title paramount to '

that of the parties to such proceedings,
has no right of appeal from an order
appointing commissioners to make parti-

;

tion. He is not a person aggrieved bj'

such order, within the meaning of the
!

constitutional provision for appeal. Raleigh
\

V. Rogers, 10 C. E. Gr. 506.
!

65. A party having no interest or claim
under the intestate, in lands ordered to be
sold for the payment of his debts, but
setting up a claim thereto by title para-
mount, is not entitled to appeal from the
order of sale. He only, who is aggrieved
by such order, has the right to appeal, and
a party aggrieved is one whose pecuniary
interest is directly affected by the decree,
or whose right of property may be estab-
lished or divested therein*. Suackhamer v.

Kline, 10 C. E. Gr. .503.

66. Tirrve of allowance. A decree of
the orphans court, revoking letters of
administration previously granted, and
granting new letters to the same person,
is within the provision of Rev. Orphans
Court, I 173-176, and an appeal from such
decree must be taken within thirty days,
although no new application for letters be
made and no citations issued for parties to

come in and be heard. Delaney v. Noble,
2 Gr. Ch. 559.

67. The limitation of time refers not to

the filing of the petition of appeal in the
prerogative court, but to the demanding
and filins: of the appeal in the orphans
court. Clark v. Haines. 3 Gr. Ch. 136.

68. The thirty days are to be computed
not from the time the decision is an-
nounced, but from the time the decree
was reduced to writing, signed and filed,

and entered upon the minutes of the
court. Hillyer v. Schenck, 2 McCart. 398.

69. If the party be in laches the court
ma}', in its discretion, relieve him. Ibid.

70. Mode of appealing. An order
made b^- the orphans court more than
thirty days after the decree was signed and

filed, reciting that an appeal had been
demanded in open court, and directing
that the said appeal be entered, and that
return be made therein according to law
and the practice of the court, is not con-
clusive that an appeal bad been duly
demanded, when it otherwise appears that
the only demand of appeal actually made,
was an oral declaration of the appellant's
proctor that he intended to appeal. Hill-

yer v. Schenck. 2 McCart. .399.

71. The appellant should procure all the
necessary transcripts and file them, to-

gether with his petition of appeal at the
term next after the demand of the appeal
below. Clark v. Haines, 3 Gr. Ch. 136.

72. The depositions taken before the
surrogate should be sent up with the other
papers, but the ordinary may allow further

depositions to be taken, on notice, before
the surrogate. Reed v. Drake. 1 Gr. Ch.
78 ; Sayre v. Sayre, 1 C. E. Gr. 505.

73. A certified copy of the surrogate's

proceedings on an application for probate,
has the effect of a record, against which
no averment will be allowed. In re Cour-
sen, 3 Gr. Ch. 410.

74. On an appeal from an alleged erro-

neous itein in an administrator's account,
the ordinary will not open the accounts
generally. Stevenson v. Phillips, 4 Hal. Ch.
593 ; Stevenson v. Hart. 3 Hal. Ch. 471 ; Ste-

venson V. Phillips, 2 McCart. 236. [The items
objected to must now be specified in the pe-
tition of appeal. Rules ofPrerogative Court.]

75. A question not raised and decided in

the court below, can not be raised before

the ordinary on appeal. Trimmer x . Adams,
3 C. E. Gr. 505. See Oliver v. Phelps, Spen.
180.

76. It seems, new matter and new evi-

dence may sometimes be admitted in tes-

tamentarv cases. Sunderland v. Chambers,
Jan. Term, 1823.

77. Where on appeal from a decree ad-
mitting a will to probate, the appellant al-

leges that every part of such decree is

erroneous, he does not forfeit his right to

appeal, by waiving all the other grounds
of objection excepting the matter of costs,

and relying on that alone. Perrine v. Ap-
plegate. 1 McCart. 532.

78. Whether a guardian has used indi-

vidually the money of his wards, may be
inquired into before the ordinary, on an
appeal from exceptions to his account
over-ruled b}' the orphans court. In re

Mott, 11 C. E. Gr. 509.

79. On reversal the original papei's, &c.
sent up are to be remitted to the court

below. Dilts v. Stevenson, 2 C. E. Gr. 407,

414.

So. After reversal the cause may be con-
tinued liefore the ordinary, or remitted, at

the option of the successful party. _ r?-/»i-

mer v. Adams, 3 C. E. Gr. 505; O'sborn v.

Rogers, 4 C. E. Gr. 429; Mundy v. Mundy,
2 McCart. 290, 294.
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81. The ordinary on appeal, after strik-

inii; out certain allowances from a guar-
dian's account, Drdered the rej!:ister of the
prerogative court to re-state the account.
Jtmikle V. Gait'. 8 Hal. Ch. 101,

82. The appellant is not required to de-

posit one hundred dollars as security for

costs, as retiuired in the court of appeals.
Clark V. Haiiu's, 3 Gr. Ch. 13(3.

See Bastakds, Costs, Courts, Error,
Justices Court, Poor,

IV, St.vtutory Remedies,

(o) Penalty for enticing.

(b) Dischai'i/e by justices.

(c) Action against apprentice.

APPRAISERS.

1. A majority of the partners of a firm
thnt is dissolved, have no right without
judicial proceedings, to compel another
partner to choose an apjjraiser for the pur-
pose of valuing the partnership propert}',

or, if he refuses, to choose the appraiser
themselves. Phillips v. Reeder, 3 C. E. Gr,
95.

2. Upon a bill for specific performance
of an agreement, that at the expiration of
a building lease the buildings and machi-
nery should be valued by three indiflerent
persons, one to be chosen by each party,
and the third to be mutuallj' chosen by
them, or in case of their disagreement,
then by the two who shall have been cho-
sen by the said parties, if one party has
made choice of an appraiser and the other
refused to choose one, this court cannot
compel him to choose one. Copper v.

Wells, Sax. 10.

3. Appraisers, chosen by the jjarties to
make an appraisement, are not arbitrators
strictly speaking, nor is their appraise-
ment technically an award, within the pur-
view of the 4th section of the act relating
to arbitrations. [Rev. ]). 35) Pintard v, Ir-

win, Spen. 497.

4. It is not necessary that such apjjrais-

ers should be sworn. Ibid. Broadwell v.

Denman, 2 Hal. 278.

5. If the appraiser chosen by one party,
without the concurrence of the other,
make an appraisement, it is an ex parte
proceeding, irregular and void. Copper v.

Wells, Sax. 10.

See PEN.U.TIES AND Qui Tams.

APPRENTICE.

I. The Indenture.

(a) Requisites.

(6) Assignment.

II. Involuntary Binding.

I. The Indenture.

(a) Requisites.

1. The a)ij)rentice is not bound unless he
sign the indenture. Stokes v. Hatcher, 1

South. 86, Southard, J. ; Ivins v. Noroross,
Pen. 977.

2. It is not necessary to the validity of
an indenture of apprenticeshij) under the
act respecting api)rentices and servants,
{Rev. p. 30, I 1,) that it should be stated in

it, in express words, that the binding was
of the minor's own free Avill and accord.

I

His consent to be bound is sufficiently

j

shown by proof of his voluntaril}' execut-

I

ing and delivering the indenture. Fisher
'' v. Lunger, 4 Yr. 100.

3. If an indenture of apprenticeship is

executed by the apprentice without jjroving
the execution by the master, it is a valid
binding to service as an ap2:)rentice. King-
wood V. Bethlehem, 1 Gr. 222.

4. An indenture binding an apprentice
to two or more masters, is void, as against
the aj^prentice. Thorpe v. Rankin, 4 Harr.
30.

(b) Assignment.

5. If all relation between the first master
and apprentice, (so far at least as the same
can be dissolved by the master,) has ceased;
then, in order to raise an implied assign-
ment, and to constitute a service under the
indenture, there must be an actual turn
over of the apprentice, or an explicit con-
sent or agreement by the master to the
particular subsequent service. Orange v.

Springfield, 2 Gr. o21. See | 14.

II. Involuntary Binding.

6. Overseers of poor may bind a pauper
to serve in another township or county.
Franklin v. South Brunsicick, Pen. 442.

7. Indenture binding a German redemp-
tioner, signed by the father only, and stat-

ing the year, but not the month or day.
Held good State v. Taylor, Pen. 467.

8. The binding in the case of colored
apprentices, can only be made by trustees

or overseers of the poor. Franklin v.

Bridgewater, Spen. 563.

III. Rights and Liabilities of P.^ties. HI. Rights and Liabilities of Parties.

(a) blaster.

(ft) Apprentice.
(c) Parent or guardian.

(a) As master.

9. Justices cannot make an order on
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Rights and Liabilities of Parties.

the master to support apprentice. Upper
Allon'<t)/s Creek v. Els'nKjhoroiKjh, Coxe 389.

10. Master can not recover for neces-

saries furnished by him to apprentice
during part of broken period. Taylor v.

Hutchinson, Pen. 952.

11. Master is bound to ])orf()rin liis part

of an agreement witli an apprentice to

teacli sucli apprentice the master's trade.

Woolston V King, Pen. 764.

12. A provision made by a master in Ids

will, for the support of his ai)prentice, if

liberal, according to his circumstances
and condition of apprentice, must be taken
to be a satisfaction of his obligation to

support such apprentice. Pefrie v. Voor-

hees. 3 C. E. Gr. 286.

13. Subsequent consent of a master to

an enlistment of the apprentice, will bind
him. State v. Brearlei/, 2 South. 555.

14. The person hiring an apprentice is

bound after the services are rendered,
although the assignment of the indenture
was by parol. Middleton v. Taylor, Coxe
445. '

15. A master may recover the value of
the apprentice's services for his unexpired
term from any one who abducts him, inde-
pendent of his statutory remedy. Stille v.

Jenkins, 3 Gr. 302.

(b) Apprentice.

16. Settlement gained by apprentice.
An indented ap[)rcntice gains a settlement
in the township where she serves her
master a year under the indenture. Up-
per Alloways Creek v. Elsinhorouf/h, Coxe 389.

17. A colored apprentice, under the act for
the gradual abolition of slavery [Rev., Poor,
I 35), has a settlement in the to\vn.ship
where born. Franklin v. Bridqewater, Span.
563.

18. A service elsewhere for the term of
seven years is necessary to change such
settlement, unless there has been a service
under an indenture of ai^prenticeship.
Ihid. See Rev. Poor, § 33.

19. If he absents himself from the service
and roves abroad, he does not gain a set-

tlement Subjection to indentui'c without
service under it, does not fulfil the Avords
or design of the statute [Rev. Poor, § 1)

;

and running away is not service. Jeffer-
son V. Pequanack, ] Gr. 187

20. A service may be performed by an
apprentice, by the consent of his master,
with anf)ther man, so as to gain a settle-

ment. Kimjwood v. Bethlehem, Id. 222.

21. An indented servant imported from
Europe, can gain a settlement in a town-
ship in New Jersey, only by an actual
service under his indenture, for an entire
year. Trenton v. Nottinnhani, Coxe 289.

22 Where indentured servant leaves his

master's service, after having served three
months under an assigned indenture, then
returns and makes part payment for his

time, and hires himself to a new master,
whom he serves nine or ten montlis, re-

ceiving his own Avages. Held, that these
circumstances do not constitute such a
service of one year as entitles the servant
to a settlement. Ibid.

23. A service for one year under a void-
able indenture of ajtprenticeship, is suffi-

cient to gain a settlement, although the
indenture should afterward, and previous
to the completion of the term of service
mentioned therein, be avoided by the
apjjrentice. Bloonifield v. Acepiackanunck,
3 Hal. 257.

24 A service under an- instrument to

which there was atiixed no seal of wax or
wafer, but only a scroll or scril)ble by way
of seal, is not such a service of an appren-
ticeship under indenture as will gain a
settlement. Hopewell v. Amwell, 1 Hal.
169.
* 25. A service under a written agreement
between the child and the master alone,
and without seals, is not such an appren-
ticeship by indenture, as the statute re-

quires, in order to give a settlement to the
servant or apprentice. North Brunsivick\.
Franklin, 1 Harr. 535.

26. A settlement acquired in the toAvn-

I

ship of A. is lost by a subsequent residence
of the apprentice Avith his master for a

I full year in the tOAvnship of H. Hopewell

I

v. Amivell, Pen. 422.

27. If the master discharges the appren-
' tice, without making any assignment of

j

him, or without turning him over, but

I

sutlers him to go at large, Avithout claim-

ing any benefit from his services, the
apprentice Avill acquire no settlement by

I

living Avith another person in another
township. Oranf/e v. Springfield, 2 Gr. 321.

28. A service for the term required by
the statute, Avith a second master, Avill give

a settlement, if such service Avas under the
indenture ;

and to constitute such service

there must be an assignment express or

implied. Ibid.

29. An apprentice gains a settlement in

the place Avhere the master, Avith Avhom
he serves, resides, though the master has
none. South Brunswick v. Independence, 2

Gr. 549. •

30. The apprentices of an incorporated
company, in the employ of such com])any
at the time of the suspension of its business

operations, are entitled to their Avages

Avithout regard to the time that they were
last actually laboring IVn- the company.
Their legal rights cannot be affected by
the refusal or inability of the company to

furnish them with employment. Bedford

\. Newark Machine Co., 1 C. E. Gr. 117.

(c) Parent or gxiardian.

31. A parent after signing an indenture

of his son's apprenticeship, may not sue
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for his services reiulcrcd to the master.
Mead v. Morri.fo)}, IVn. ')'A2.

'V2. A mother may brni^ an iiclion on a

Covenant to teach her son the wlieel-

\\rii;lil's trade, itc aUliough not si<(neil hy
the son, if tlie master refuse liim food, itc.

Stokrii V. Hatcfin; 1 SoiUli S4.

o;>. GuarcHan hindiii^ an a)i])rentiee, is

hound only to perform liis own, not the
hov's covenants. ]\'()<Hlrii(f' v. Corey, Pen.
r>40.

.S4. An order made on comi)laint of an
apprentice's taiher. quashed. Acktrnmn v.

Tatilor, 4 Hal. 0").

IV. ST.\TrTOKY Re:\IEI)IES.

(a) Penalty for enticing.

o~y. Action lies not for enticing- away an
apprentice who did not sign liis indenture.
Irens v. Xorcross, Pen. 976.

3('>. Tlie penalty under the apprentice act

is only a|)plicahle to an apprentice bound
in conformity to the act respecting appren-
tices, or in conformity to the })Oor act. as
it respects the binding out of poor cliil-

drcn. Lyons v. Whitmore, Pen. 845.

37. An agreement with the father tliat

the son seventeen years of age should work
with a niaster for wages to be paid to the
father; and that the master should teach
the son and emi^loy him in and about the
trade of master, not an apprentice under
the act giving to tlie master an action for

penalty against anyone enticing away such
apprentice. Ihid.

38 State of demand charging the defend-
ant with "counselling, persuading, entic-

ing, aiding and assisting, or some part
tliereof. my servant to absent herself from
my service." Held, to disclose sufficient

cause in an action for penalty.
Sit. Penalty could not l)e recovered for

enticing awav a slave. Brooks v. Farmer,
Pen. (;40.

(b) Discharge by justices.

40. An order of two justices discharging
an apprentice, made upon the complaint
of the father of tlie apprentice will be
quashed. Ackerman v. Taylor, 4 Hal. f)5.

41. A complaint fi-om the api)rentice or
master is the very foundation of the au-
thority of the justice. If such complaint
does not appear, tlie proceedings are
vicious and defective ab origine. Ibid.

42. The courts of quarter sessions liave
no original jurisdiction'to discharge an ap-
prentice, therefore an order made by them
in atlirmance of jiroceedings brought be-
fore them by an appeal, must necessarily
be erroneous if tliose previous proceedings
are e.ssentiallv defective. Ibid.

43. No costs allowi'd on discharge of ap-
picnticc liy justices of the jieace. E.xecu-
tion for cdsts of suit set asi(h'. Vniick v.

Whorl, Pen. 335.

44. A crr//o/-aW allowed (withoul preju-
dice to the (luestion of jurisdiction,) to
reiudve an order of the sessions made on
appeal in an apprentice case, notwithstand-
ing the general language of the lUtli section
of the act. {Rev. p. 33, | 10.) Ackerman
v. Taylor, 3 Hal. 268, 205.

(e) Action against apprentice.

45. Query. Whether in an action on the
ninth section of the act respecting api)ren-
tices, ttc, {Rev. p. 32, I y,) an averment,
" that the defendant had been bound an
apprentice to the i)laintitr, according to tlie

provisions of the statute." would not bo
sufficient. Thorpe v. Rankin, 4 Harr. 30.

See Master and Skkvaxt.

ARBITRATION.

I. Submission.

{(() Parties.

{b) Form and effect.

[c) Making submission a rule of court.

II. Powers and Duties of Arbitrators.

III. AW' ARD. ^5

{a) Time of making,
{b) Form and effect.

{c) Delivery.

{d} Performance.

IV. Setting aside Award.
'

(a) For mistakes of law.

{b) For mistakes offact.

(
c ) For m iscon duct.

V. Enforcing Award. i^L «

[a] By action thereon.

{b) By proceedings under rule.

(c) By action on bond.
{d) By proceedings in eejuity.

I. Submission.

fa) Parties.

1. An administrator may lawfully sub-
mit claims against tlie estate to arbitra-

tion. Crum V. Moore, 1 McCart. 436; Bell

V. Price, 2 Zab. 579. See infra. ? 41. Stew-

art V. Richey, 2 Harr. IQA;'McKeen v. Oli-

jjhant, 3 Harr. 104.
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2. Equity will restrain by injunction a

trustee tVum subiiiitting to arbitration a

question in which the cestuis que trust

alone are interested, without their con-

sent. CVum V. Muorr, 1 McCart. 436.

(b) Form and effect.

3. A submission is not void because no
time is specified within which the award
shall be made. Rogers v. Tatum, 1 Dutch.
281.

4. A receipt given by A. B., secretary of

a corporation, that such corporation should
be released from certain liabilities, provided

the secretary so wishes, does not constitute

the secretary in any way an arbitrator.

Phirnix Iron Co. v. New York, <.i-c. Co., 3

Dutch. 4S4.

5. When parties voluntarily withdraw a

cause from a court of law and sulimit it to

arbitration, the cause before the court of

law is abandoned and constructively dis-

continued. And any rule that the court
can tlien make can not be made in that

cause, but upon the submission and award.
Hazen v. Addis, 2 Gr. 334. Hornbloiver, C. J.

6. After a submission to arlntration, it is

too late to except to the form of action, or

to anything in the process or declaration.

Hazen v. Addis, 2 Gr. 334.

7. An agreement of the parties, to sub-

stitute other arbitrators, in the place of

those first named, being indorsed on the

original submission, with an express refer-

ence to what it contains, is equally obliga-

tory as if they had been originally named
in the submission. McClure v. Gulick, 2
Harr. 340.

8. A submission to arbitrators, of part-

nership afi'airs, without limit as to time,

cannot keep any claim that might have
been included in the sul>mission, alive for

the purpose of a suit indefinitelv. Qjwart
V. Perrine, 3 C. E. Gr. 454.

9. Ruling that a submission to arbitra-

tion does not pi-event the running of the
statute of limitations, is not aft'ected by the
fact, that»pending the submission, the right

to sue was suspended. Cotvart v. Perrine,

6 C. E. Gr. 101.

10. The strict and technical rule, that a
submission bj' an administrator to arbitra-

tion, is not only a reference of the matter
in dispu'te, but also an admission by the
administrator that he has assets, cannot
prevail over the clear intention of the
parties, as found upon the face of their

submi.ssitm. MvKeni v. Oliphant, 3 Harr.
442.

(c) Making submission a rule of court.

11. An allidavit made before a justice
of the peace cannot be read in this court
in support of a motion to make a submis-
sion to arbitration a rule of court. Anony-
mous, 3 Hal. 176.

12. The affidavit required preliminary
to making a submission a rule of court must
be made before an oiiicer of the court
mentioned in the submission. Hazen v.

Addis, 2 Gr. 333.

13. After the rule is entered the sub-
mission is irrevocable. Ferris v. Munn,
2 Zab. 161. See Freeborn v. Denman, 3
Hal. 119.

14. A sul)mission may be made a rule of
court even after award made. McClure
V. Guliek, 2 Harr. 340: Hazen v. Addis, 2
Gr. 335.

15. The statute contemplates no difl'er-

ence in the power or juinsdiction of the
court, whether the sul>mission be made a
rule of a court of law or equitv. Bell v.

Price, 1 Zab. 32.

II. Powers and Duties of Arritrators.

16. An arbitrator need not be sworn l)e-

fore a justice of the peace ; his oath, if taken
before a master in chancery, is valid.

It is not necessary that the arbitrator

should be sworn before fixing the time and
place of his sitting. Ruckman v. Ransom,
6 Vr. 565.

17. An arbitratoi- camiot act until he is

sworn, and any award made without first

taking the oath prescribed by statute is

void. This rule aj^plies to all cases of arbi-

tration, whether the submission is made a
rule of court or ncjt. luslee v. Flagg, 2

Dutch. 368.

18. If arbitrators are not sworn their

whole proceedings are void. Cond)s v. Lit-

tle, 3 Gr. Ch. 310.

19. The act does not make void every
award of arbitrators, Avho were not duly
sworn; it may lie waived by the parties.

It does not extend to eases which had been
referred previouslv to its [lassage. Ford v.

Potts, 1 Hal. 388.

20. An averment in a rejAication in a

suit on the bond, that they were sworn, is

sufficient on demurrer because it does not

so appear on the award. Tluttnpson v. Har-
vey, Pen. 895.

21. After the award has l)een executed
the court will not set it aside because I hey
were not sworn. Johnson v. Ketch urn, 3 Gr.

Ch. 364
22. If referred to three jiersons, all must

act. 3Ioore v. Ewimj, Coxe 144; Hoff \.

Taylor. 2 South. 829 { Hnjf'ntan v. Hoffman,
2 Dutch. 175.

2.3. Arbitrators may disregard strict

law, as statute of frauds. Iinlaii v. Wikoff,

1 South. 133.

24. Being the chosen judges of the par-

ties, they are judges of the law as well as

of the facts, and are not bound to award on
mere dry principles of law, but may do so

according to the principles of equity and
good conscience. Ruck)nan v. Ransom, 8

C. E. Gr. 118.
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i2"). Arl)itrators voluntiuily cliosoii l)y tlie

partios are not held to the strict laws of

evi(lcMU'i\ lAvingatoiie v. Combs, Co.xe 42.

2G. Witnesses may be sworn by arbitra-

tors. Iiiildi/ V. II7/-0//; 1 South. l;>2.

27. When a new arl)itrat()r is chos(>n by
the original arbitrators, either i)arty has
the riyht to atlduce additional testimony
and additional aryuments. 27(o»h/.s v. 1JV.s7

Jn-sctj n. n. Co., 8 C. E. CJr. 431 ; U C. E.

Gr. 5G7.

2S. And either party is entitled to such
notice of the time and place of meeting as

will enable him to prefer his request to be
heard. Ibid.

29. A new arbitrator chosen by the ori-

ginal arbitrators cannot make an award
without hearing or reading the proofs or
the arguments of counsel, on which it was
agreed to be submitted without further no-
tice to the parties. West Jerseii li. R. Co. v.

Thomas, 8 C. E. Gr. 432; 9 C.E. Gr. 567.

80. Arbitrators are private judges created
and vested with poAver by the parties them-
selves. Moore v. Ewing, Coxe 149, Kinsei/,

C.J.
31. The arbitrators may award that one

party execute a conveyance of lands to

the otlier, although it does not specify the
boundaries nor lix the time for payment
of the consideration. Imlai/ v. Wiknff] 1

South. 132.

32. Or, that one party deliver the pos-
session of land to the other. Den. Cranmer
V. Taijlor, Pen. 876 ; Co.re v. Lundy, Coxe
255. See Green v. Land)/, Coxe 435. See
infra, § 45.

III. Award.

(a) Time of making.

33. Whether an award was ready to be
delivered in time, or whether being ready
to be delivered out of the state is a compli-
ance with the condition of the sul)mission,
are questions of law to be disposed of by
the court in which the suit is l)rought on
the award. West JerseiiR. R. Co. v. tliomas,
S C. E. Gr. 431.

34. The publication of the award is the
reading it and filing it in court. Den. Pan-
coast V. Curtis, 1 Hal. 415.

35. If two sign the a^vard it is suflicient

;

and it is not necessary that it should appear
upon the face of the award that the third
arbitrator was present. Rogers v. Tatum. 1

Dutch. 282; Hofman v. Hoffman.'! Dutch.
175.

36. It is a general principle, that an
award to l)e liindingand o1)ligatory lietween
the parties should be certain, mutual
and final upon all the matters sul)mitted.
MeKeen v. Oliphant. 3 Harr. 442.

37. The award must l)e consonant to the
submission, and must comprehend every
thing sul)mitted. Hazen v. Addis. 2 Gr. 336.

38. On an arbiliation l)etw'ecn a sur-

viving ])artner and the administrator of a
deceased ])artner, an awanl that the former
should i)ay oil and discharge a bond given
during the lifetime of the latter by both
partners, and therefrom save harmless and
iniU'innify the representatives of the de-
ceased ])artner, is sufficiently certain. 2
Zat). 579.

39. An award made in these words, " for

991/-11-9. sterling money of Great Britain
payable in good safe sterling liills of ex-

change on England or Holland to that
amount, or so much current money as will

purchase such l)ills," is sufficiently certain,

though otherwise in case of a judgment.
Warder V. WhitaU, Coxe 84.

40. Arbitrators are not bound to employ
technical words in their report, and their

language is to be interpreted according to

their obvious meaning. Where the parties

submit all controversies " of and concern-
ing the right, title and po.ssession of a jiiece

of ground," and the arbitrators aAvard that

the land "is the pro2:)erty of A." (one of

the parties) and order B. (the other party)

to deliver possession, such award is certain

and final. Coxe v. Lundi/, Coxe 255.

41. Where the matter submitted to and
investigated before the arbitrators was
whether the intestate had not cut and car-

ried oft' the wood, and if he had, Avhat

damages his estate ought to pay for the

trespass, and the arbitrators awarded, that

they find and adjudge the defendants (ad-

ministrators) not guilty of a trespass done
on the premises of the plaintifts, this court

will set aside the award. It is not con-

sonant to the submission, certain or final.

Hazen v. Addis, 2 Gr. 333.

42. WTiere claims against a jDarty in his

own right and in a representative capacity

are submitted, the award should show in

what character the amount awarded is to

be paid. Hoffman v. Hoffman, 2 Dutch. 175.

43. An award that B. pay to A. the sum
of money therein mentioned '' within the

space of sixty days; and that A. on the

receipt of that sum, do deliver np<:o B. to

l)e cancelled, a certain bond bearing date

the 1 0th day of December, 1836," &c., is

void for uncertainty. McKeen v. Allen, 2

Harr. 506.

44. An award directing a paily to deliver
' a certain bond bearing date February 17,

1821," without stating l)y whom the bond
was made, or to whom given, for what
penalty, or upon what condition, is void

for uncertainty. Sheppard v. Stites, 2

Hal. V)0.

45. When the arbitrators expressly de-

cline deciding upon some of the matters

submitted, their award is void. Richards

V. Drinker, 1 Hal. 307.

46. Award of arbitrators cannot operate

as a conveyance of land. Den. Snedeker

V. Allen, Pen. 35. See supra, ^ 31, 32.

47. If an award goes to matters without
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Award.

the submission, it is nevertheless good, us

to so much as is within the submission.

An award in tlie future tense is good, if it

appear, from the hmguage of the award,
that it was design(\l i)y the arbitrators as

the decision of a })r(>s{>nt riglit. An award
will not be void for uncertainty, if it may
be rendered certain by reference to a writ-

ten document or by inspection of a par-

ticular thing. Roifers v. Taiitm, 1 Dutch.
281 ; Hazenx. Addis, 2 Or. 311.

48. A paper containing a summary of

the accounts between the parties, delivered

by the arbitrator with the award, on a

motion to set aside the award. coiLsidered

as part of the award. Bell v. Price, 2 Zab.

578.

49. When the submission gave to the
arbitrators power to order and award that
the parties should e.xecute nmtual releases,

such power is fully satistied and fairly

pursued by an award of several releases.

Smith V. Demarest, 3 Hal. 195.

50. Construction of a particular award.
Williams v. Winans, 7 C. E. Gr. 573.

(b) Form and effect.

51. Where a matter is referred to arbi-

trators, their judgment is conclusive, un-
less fraud, collusion, or some plain, palpable
mistake upon the face of the award aj^pears,

which is certified to, or admitted by the
arbitrators. Richardson v. LamiirK/, 2
Dutch. 31 1.

52. Every intendment will be made by
a court to support an award. S)iiith V. Mi-
nor, Goxc IG ; Rogers v. Tatum, 1 Dutch.
281.

53. When there has been no corruption
or partiality in the arbitrators or fraud
practised by the i)arty, the award is con-
clusive, and the court Avill not, on such
motion, inf(uire whether the arbitrators
have juflged ria:ht (^r wrong on the facts.

Bdl V. Pric 2 Zab. 578.

54. A milldam was erected by the de-
fendant which overflowed land of the jdain-
titr. By agreement, the defendant was to
pay the damages which might result, to be
assessed by arbiti-ators to be chosen by the
parties. Three successive arbitraments
were had, and awards made. In debt upon
the last award, where it appeared upon the
face of the. award that the arl)itrators had
allowed damages adjudicated upon in a
prior arbitrament being separable. Held,
that the award was not therefore wholly
void, but that so much as was bad might
be rejected, and the rest stand. Uoagland
V. Veghte, 3 Zab. 92.

55. The ])rinciple, that in cases of special
delegatecl authority, it must appear upon
the face of the proceedings that the tri-

bunal acted within the scope of their au-
thority, does not apply to the awards of
arbitrators. Hoffman \. Hoff'man, 2 Dutch.
178, Green, C. J.

56. If arbitrators refer any point to judi-
cial inquiry by spreading it on the fiice of
the award, and they mistake the law in

a palpable and material point, their award
will l)e set aside. Ruch-m((n v. Jlantiom, 8
C. E. Gr. 118. Infra, U 77, 85.

57. Every reasonable presumption will

always be entertained in favor of the valid-

ity of the award, as in case of a judgment,
and the party seeking to impeach it will,

therefore, have upon himself the burden
of proof to destroy the presumption. But
this presumption is destroyed by an admit-
ted absence of notice, and such absence
can be cured only by new matter aflirm-

atively shown. The burden, in the latter

cai^e, is shifted from the party impeaching
to the party supporting the award. Thomas
V. West Jerseij R. R., 9 G. E. Gr. 568.

58. On motion to set aside rejjort of arbi-

trators, the sufficiency of the declaration
cannot be inquired into. Smith v. Minor,
Coxe 16.

59. After a report of auditors voluntarily

appointed l>y the parties, one of the parties

cannot allege an ex parte proceeding by an-
other tribunal in oppjosition to it. Brown
V. Martin, Coxe 207.

60. An agreement wherebj' defendant
covenanted to pay all damages sustained
by the plaintiff', which should be awarded
to him, construed to mean damages at any
time, and that one award would not estop
p)laintiff". Hoagland v. Veghte, 1 Yr. 516.

61. The award which is the subject of
controversy in this cause, though omitting

to decide a matter expressly submitted to

arbitration, yet having been accepted by
the parties, and acts having l)een done to

give it etiect, must stand and be performed
in all things which are decided bv it. Cross

v. Cross, 2'C. E. Gr. 288.

62. An agreement between parties to an
award, in the presence of the arbitrators,

at the close of the evidence, that the case
should be submitted to the arbitrators upon
written arguments of counsel, uj)on a spe-

cified copy of the evidence and the exhibits

in evidence, and that the award was to be
made without any further intercourse with
either party, and that if the two arbitrators

were \niabie to agree, the case should be
submitted to the third arbitrator chosen,

iipon the same arguments and proofs, with-

out the intervention of the parties, is legal

and valid. West Jersei/ R. R. Co. v. Thomas,
8 C. E. Gr. 431 ; 9 C. E. Gr. 567.

63. It is no objection to an award that it

is drawn up by the counsel, for the party
in whose favor it was given. Moore v. Eiu-

ing, Coxe 144.

64. Though an award should not in terms
decide all the matters submitted to the ar-

bitrators, yet if the thing awarded neces-

sarily includes the other things and matters
mentioned in the submission, it is sufficient.

Smith v. Demarest, 3 Hal. 195._

65. Papers or documents delivered liy the
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arbitrators with the award are considered

as i)iirt of it. Bell v. Price, 2 Zal). 57S. See
Taj/lor V. Sayrc, 4 Zal). 047.

66. If no costs are mentioned in tlie

award, none ean l)e allowed. A)iom/iiiOHS,

Pen. 228.

(c) Delivery.

67. A. court of e(iuity will not set a-side an
award liccause not delivered in time, when
the delivery was restrained by injunction

at the suit of the party makin.ij; the objec-

tion. West Jersey 11. R. Co. v. Thutiim, 8 C.

E. (Jr. 431.

(d) Performance.

68. A clause in a submission to arl)itra-

tion to the effect, viz., "that the award
shall be made in writing, signed by the ar-

bitrators, and ready to be delivered to the

parties, or such of them a.s shall demand
the same, on or before," &c., is performed
by tlie arbitrators preparing and signing a

single award within the time s[>eciiied,

neitlier party calling for it. Martin v. Mc-
Cormick. 5 Vr. 23.

GO. 'NMiere an account ha,s been settled
by arbitrators, and a bond and mortgage
given for tlie siim aAvarded to be due, tlie

court will not, except in case of gross

wrong, permit the account to be re-investi-

gated, or the validity of the award to be
contested. Johnson v. Ketchum, 3 Gr. Cli.

364.

70. On award to pay costs in five days,

the party must pay tliem without waiting
for the tax bill to he presented. Bishop v.

Woodruff, Pen. 392.

71. The party has until the List day of

the term succeeding the publication of an
award to except to it ; but the argument
ought to 1)6 brought on the second term.

Den. Pancoast v. Curtis, 1 Hal. 415.

72. The payment of the money awarded
is a condition precedent to the execution
of the release, and the release cannot be
demanded Ijefore the monev has l)een paid.

Hoffman v. Hoffman, 2 Dutch. 180.

73. If an intestate's estate is insufficient

to pay the whole award, the admiuLstrator

is bound to pay as far jis the fund will ad-

mit. McKeen v. Oliphant, 3 Harr. 442.. Ne-
vius, J.

74. The award would be impossible to be
performed if the arbitrators direct an ad-

ministrator w'ho is party to the bond, to

pay the amount of the award out of his

own funds. Ibid.

IV. Setting aside Aavard.

(a) For mistakes of law.

75. The principles upon which relief

will be granted against an award are the
same in all court.^. Bell. v. Price. 1 Zab. 32.

76. Courts will not compel arbitrators

to disclose the grounds of their judgment,
nor disturb th(Mr decisions when made,
except upon very cogent reasons, llaek-

niaii V. Hansom, 8 C. E. Gr. 118.

77. The only grounds to set aside an
award, when the submission has been
made a rule of a court of record, are (I)

That the arbitrators have awarded what
was out of their jjower, as if they award
contrary to law. (2) Corruption, or
that they have proceeded contrary to the
principles of natural justice, though there
be no corrujHion ; and (3) That they have
proceeded upon a mere mistake which
they themselves admit. Bell v. Price, 1

Zab. 32; 2 Zab. 578.

78. No court will review and correct an
award ; the oidy power is to set it aside

for corruption or misconduct in the ar-

bitrators, or a. plain mistake of law or
fact. And if arbitrators decide against
law, not by mistake, but of purpose, with
the intention of making a just award.
Avhen the strict principles of law seem to

them to work injustice, their award will

not be disturbed. West Jersey JR. B. Co. v.

Thomas, 6 C. E. Gr. 205 ; S. C, 8 C. E. Gr.

431 ; 9 C. E. Gr. 567. Sujmi, | 55.

79. A mistake in the law must be a
plain one, and upon some material point
aflecting the case. Hartshorne v. Cuttrell,

1 Gr. Ch. 297.

80. Where the arbitrators deliver to one
of the parties a paper purporting to be
their award, dift'erent from that which was
delivered to the other party, the variance
is fatal, and both are void. Green v. Lundy,
Coxe 435.

81. Award set aside on the ground that

the arbitrators acted on a matter not with-

in the submission. Young v. Yoimq, 2

Hal. Ch. 450; Ha^en v. Addis, 2 Gr. 333;
Ruckman v. Rayi-Hom, 6 Vr: 565; Veghte v.

Hoagland, 2 Stock. 45 ; Hoaglaad v. Veghte,

3 Zab. 92; Rogers v. Tatum, 1 Dutch. 281.

82. If a re<iuest is made to arbitrators

for an adjournment on any reasonable
grounds, and at a proper time, and it is

refused, it is a sufficient reason for setting

aside an award. But such an application

is too late when the parties had agreed
that the referees should proceed to make
their decision, and they had in conse-

quence agreed upon their award. Coryell

V. Coryell, Coxe 385.

83. Though referees are not held to the

extreme strictness of the rules of evi-

dence, the admission of the testimony of

one of the parties will vitiate their award.
Fennirnore v. Ghilds, 1 Hal. 386.

84. Award set aside because arbitrators

rejected competent evidence. Burroughs
V. Thome, 2 South. 777.

85. If competent evidence be over-ruled

by the arbitrator, it is such a mistake as
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will set aside the award. Taylor v. Sayre,

4 Zab. CAT.

86. Where it appears on the face of the

award or b}- the statement of the arbitra-

tor, that he'had meant to decide according

to the leii;al rule, and had mistaken it.

Bell V. PAce, 2 Zab. 678.

(c) For mistakes of fact.

87. Mistakes of fact, which can be taken

advantage of on such motion, must be

mere mistakes, as miscalculation of an
account, or the like, and not an erroneous^

conclusion of judgment on the part of

the arbitrator. They must appear on the

face of the award or the accompanying
papers, or be established by the oath of

the arbitrator. Bell v. Price, 2 Zab. 578.

88. A mistake in the fact must in gene-

ral be such as the arbitrator himself would
admit. Hartshorne v. Cattrell, 1 Gr. Ch. 297.

(c) For misconduct.

89. That the arbitrators after hearing the

evidence, and while considering their award,

called both the parties before them, and
asked one of them questions concerning
the case, without the permission or consent

of the other, or objection made l\v him,
constitutes no valid objection to the award.

If the arbitratoi-s receive the statement of

one of the parties as to material tacts, with-

out proof, when objection is made by the

advei-se party, it is an impropriety so

gross as to call for the aid of the court,

Hartshorne v. Cuftrell, 1 Gr, Ch, 297.

90. If the arbitrators proceed without the

knowledge of one party, and without giv-

ing him an opportunity to be heard, or if

they decide without any evidence, it is such
misconduct as will set aside their award.
West Jersey R. R. Co. v. Thomas, 6 C. E. Gr,

205.

91. An award was set aside where the ar-

bitrators refused to hear additional j^roof

from a party. Jessup v. Cook, Coxe 105,

92. Two arbitrators, after hearing the
evidence and arguments, being unable to

agree, chose an umpire to act as third ar-

bitrator, and the three met without notify-

ing the parties of the appointment of the
third arlntrator, or of the time and place of

their meeting, giving no o])portunity to the
parties to be heard. Held, that their action,

though believed by themselves to be lawful

and proper, was misconduct in the sense
of the law, and fatal to the validity of the
award Thomas v. West Jersey R. R. Co., 9

C. E, Gr. 567.

93. If an arbitrator has no notice of

meeting of his co-arlntrators, and does not
meet with them, it is sufticient to vacate
an award made under a rule of court.

Moore v. EwiiKj, Coxe 150, Kinsey, C. J.

94. An aAvard will not be set aside for the

same reasons that induce courts to grant a
new trial after verdict, and evidence of
merits will only be received fur the purjiose

of making out such cori'uption ur mis-
conduct on the part of the ai-bitrators as
would impeach their award. In any such
case where the court have power to inter-

fere, misconduct (jf the arbitrators will not
be inferred, unless all the evidence before
the arbitrators on the point brouglit in

question be laid before the court. Stoll v.

Price, 1 Zab. 32,

95. The fact of corruption or unfairness
on the part of arbitrators, as constituting

a ground for vacating their award, should
be clearly proved: the uncorroborated
assertion of the party against whom their

report is made is insufficient. Atkinson v.

Townley, Coxe 388.

96. The arl)itrators having agreed upon
their award, adjourned for the purpose of
having it drawn up in form ; they did not
meet again pursuant to the adjournment,
but the report wiis drawn up by the coun-
sel, carried to the ditierent arbitrators sep-

arately and signed by them. This vitiates

the award. Moore v, Ewing, Coxe 144.

97. When either party before the award
was made, presented his protest to the ar-

bitrators as soon as could reasonably be
done, and served an injunction upon them
to restrain them from proceeding, and the
arbitrators shut him out from this right

and made their award in the face of the
protest and injunction, it is such miscon-
duct as will set aside the award. West Jer-

sey R. R. Co. V. Thomas, 6 C. E. Gr. 205.

V. Enforcing Award.

(a) By action thereon.

98. A certiorari will not lie to remove the
proceedings of arbitrators, who have made
and published their award, for the purpose
of setting it aside. Whitehead v. Gray, 7

Hal. 36.

99. In an action brought upon an award,
if the declaration aver that all the arbitra-

tors took upon themselves the burthen of

the arbitrament, and that the third arbi-

trator refused to sign the award, the aver-

ment will l)e sufficient. Hoffman v. Hoff-
man, 2 Dutch. 175.

100. Arbitrators awarded that A. should
pay to B. a certain sum of monej' on a day
specified, and that, on the payment of the

money, B. should execute to A, a release

of all' demands. Held, that the payment
of the money and giving the release were
not mutually dependent, and that in an
action to recover the money it was not
necessary to aver in the declaration that

the plaintifl', when he demanded the

monej', tendered himself ready to execute
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the release. Hoffman v. Hoffman, '2 Dntcli.
17"). Iti/ra,

'i
103.

101. The arbitrati)r.s liad, liy ini.-^lake,

inserted the surname of the defendant in

the place of tliat of the i)laintiir, in both
papers wliieh they had prepared as dupli-

cate originals of their award ; in reading
one of them to the parties, as the jjublica-

tion, the error was discovered, and recti-

tied with the assent of the parties, and the
[taper thus corrected was jtublished as the
awaril anil tlelivered to the plaintill", the
other copy delivered to defendant acci-

dentally remaining; uncorrecteil. Held,
that the award, as delivered to tlie plain-

titf, was good and suthcient to support an
action for the non-payment of tlie money
ordered to be paid to plaintill'. Schoick v.

Voorhres, 2 Hal. 383.

102. But if the awards delivered to the
parties vai'y in the description and quan-
tity of the premises to be delivered, the
award is void, and no action can be main-
tained thereon. Green v. Lundy, Coxe 435.

103. Arbitrators awarded that defendant
shoukl pay a certain sum to B. in sixty

days from the date of the award ; that the
defendant should also pay to B. a certain
sum annually thereafter during the life of
B., antl should give her satisfactory secu-
rity for such annuity, and that thereupon
each party should release to the other all

demands touching the matters submitted
previous to the date of the award. Held,
that B. could not maintain an action on
the award, without averring and proving
that she had tendered to the defendant
such a release, upon his giving the secu-
rity required by the award, and his refusal

to do so. Hugg v. Collins, 3 Harr. 294.

Supra, I 100.

104. Evidence. In an action of debt
upon an award, an award made by the
arbitrators, though liable to legal objec-
tions, is admissible in evidence; its opera-
tion must be determined in another mode.
Upon a plea of no award, the defendant is

not permitted to introduce evidence to

prove the illegality of the award. Under
a plea of no award, evidence of perform-
ance is inadmissible. Richards v. Drinker,
1 Hal. 307.

105. On motion to set aside an award,
after the submission has been made a rule,

it is not competent to read an ex jico'te

statement of the oi'al evidence before the
arbitrators. Rell v. Price, 2 Zab. 578.

106. Where there had been a former
award, i:»arol evidence was properly re-

ceived of what had been considered on
such award, where it was ambiguous, but
not of wlmt occurred under the last award,
to show excess of power, and thus contra-
dict or explain it. Hoagland v. Veghte, 3
Zab. 92. Infra, l 124.

107. Xor can it be shown by parol that
the arbitrator exceeded his authority.
Buchnan v. Ransom, 6 Vr. 565.

108. It must he shown, in pleading and
by proof upon the trial, that all the ari)i-

trators acted; but it is not necessary that
the fact should appear on the face of the
award : it may be shown by parol evi-
dence. Hoffman v. Hoffinan,2 Dutch. 175.

109. Whenever the plaintilf declares
upon an award whi(Oi is absolutely void,
he cannot have judgment upon it, though
the defendant may have pleaded erro-
neously. Richards' V. Drinker, 1 Hal. 307.

110. This court has no summary power
or equitable jurisdiction over an award,
unless the submi-ssion be made a rule of
court. Sherron v. Wood, 5 Hal. 7.

111. The court in which the rule is en-
tered has that power, and must exercise it.

West Jersey R. R. Co. v. Thomas, G C. E.
Gr. 205.

(b) By proceedings under rule.

112. An attachment for not performing-
an award, strictly speaking, is a criminal
proceeding, though in some respects in
the nature of civil process, and will be
awarded, of course, unless good cause or
excuse be shown why it should not. 3Ic-
Clure v. Gulick, 2 Harr. 340.

113. There must be an order of the
court to authorize the issuing of an attach-
ment against a party for not obeying an
award of arbitrators, which had been made
a rule of court. McDermot v. Butler, 5 Hal.
158.

114. On issuing an attachment for con-
tempt of court, in not performing an
award, a different attorney from him who
was attorney of recoi-d m the original suit
may be appointed by the party, and with-
out a substitution entered of record, or
ordered by the court. State v. Gulick, 2
Harr. 435.

(c) By action on bond.

115. In an action of debt on bond for

the performance of an award, if the decla-
ration sets out the award and breach, and
the plea merely denies the award, it should
conclude "to the countrj-." Henries ads.

Sticks, 3 Hal. 3(34.

116. In an action of debt on a bond con-
ditioned for the performance of an awiU'd,

the defendant pleaded that the arbitrators

had refused to hear or investigate a cer-

tain claim which he set forth, and which
he averred was within the submission

;

this plea on demurrer was adjudged good.
Harker v. Hough, 2 Hal. 428; Ruckman v.

Ransom, 6 Vr. 570, Beasley, C. J.

117. Misconduct of the arbitrator can-
not be set up ns a defence ; nor any mis-
take of laW' or fact which is not apparent
on the face of the award. Sherron v. Wood,
5 Hal. 7.

118. But if an award be set up by a de-
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fendiint, :i repliciition that the arhitrators

were not duly sworn is good. Indce v.

Fla<i<i, 2 Dutch. 308; Thompson v. Harvey,

Pen'.' 895.

111). Or, that tlie sul)ject matter of the

suit was not within the award. Davison

V. Johnson, 1 C. E. C»r. 113

120 In an action on the bond, judgment
should he entered for the penalty men-
tioned in the bond, and not for the dam-
ages found by jury. Webb v. Fish, 1 South.

374.

121. A writ of error lies from an order

of the circuit court refusing to set aside an
award, where the proceedings have been
entered of record in pursuance of the

statute. Barnes v. Stiles, 2 Vr. 400. See
Ford V. Potts, 1 Hal. 388; Jessup v. Cook.

Coxel05; Haines \. Wade, Sept. \7S9, Ibid,

in arg.; Taylor v. Sayre, 4 Zab. 647.

122. The'court of chancery has jurisdic-

tion over awards, but it will not e.xercise

it in case of awards which, by agreement,
are made rules of court. West Jersey R. R,
Co. V. Thomas, 6 C. E. Gr. 205.

(d) By proceedings in equity.

123. An error in judgment on the merits,

committed by the arbitrators, or a mistake
in the admission or rejection of evidence,

not materially atfecting the decision, is no
ground for the interposition of a court of

equity. Hartshorne v. Cuttrell, 1 Gr. Ch.

297.

124. A complainant cannot invoke the

aid of a court of equity, on the ground
that an award was illegal, because not in

pursuance of the submission. When it

appears, by the bill itself, that the parties

mutually agreed to the course pursued by
the arhitrators in the matter complained
of, it would be against equity and good
conscience to permit the complainant
thus to repudiate his own acts. Where
the bill stated " the award was not for

damages which, in the opinion of the said

arl)itrators, had accrued subsequent to the
said twenty-second day of October, in the
year 1847," and which alone were sub-

mitted to them to be arbitrated, the testi-

mony of the arbitrators themselves was
held to 1)6 conclusive upon it. Veghte v.

Hoar/land, 2 Stock. 45.

125. R. and B. were partners in two es-

tablishments, one for the tailoring business
and the other for merchandising. The)^
dissolved, and submitted the matters in

difference between them to arbitration,

and entered into mutual submission bonds,
with sureties. The arbitrators awarded,
that E. should pay the del)ts of the tailor-

ing business and pay B. $468.10; and that
B. should pay the debts of the merchan-
dising business ; in full of all demands by
either against the oth(>r. After the award,
two executions on judgments recovered
against R. and B., for debts growing out of

the merchandising business, were levied
on the goods and lands of R. and B. re-

spectively. 11. ol)tained an injunction
against selling his lands before the lands
of B. It appeared by the answer, that R.
had not paid to B. the $468.10. On motion
to dissolve the injunction, an order was
made that R. pay tiie $4t)8.10 on the exe-
cutions, within thirty days, or that the in-

junction l^e dissolved. Ranyon v. Brokaw,
1 Hal. Ch. 340.

126. Where no defence was made to an
action on the bond, but the defendant tiled

a bill in chancery to he relieved against the
award and the judgmc^nt on the bond, al-

leging mistakes of law and fact and misbe-
havior of the arbitrators, the court of ap-
peals, reversing chancellor Bloomtield, set

aside the award, and perpetually enjoined
proceedings to enforce it. Hickman v.

Brick, 5 Hal. 16.

127. Where a submission provided that
unless A. should pay to B. the amount
awarded in a certain time or execute a
mortgage therefor, the sul)mission might
be made a rule of court, B. luis not such a
lien on the land of A. as will admit him to

be a party defendant in a suit to foreclose

a mortgage given bv A. Jones v. Winayis,

5 C. E. Gr. 96.

128. To impeach an award in equity,
there must be corruption, partiality, or

gross misbehavior in the arbitrators, or

some palpable mistake made by them in

law or fact. Hartshorne v. Cuttrell, 1 Gr.

Ch. 297.

129. The (juestion whether an award is

excessive or unjust cannot l)e considered
in a court of equity, nor its merits reviewed.
But where the alleged errors are of a sort

sufficient to set aside the award, this court
will regard them, so that a determination
a])parentlv excessive mav be reviewed.

West Jersey R. R. Co. v. Thomas. 6 C. E.

Gr. 205.

130. An award cannot be reviewed and
corrected, or set aside, at law or in equity,

because it is erroneous, or because it is

plainly excessive, unless the excess is

clearly demonstrated, and is so great that

it is not possible to account for it except
by corruption and dishonesty in the arbi-

trators. It will not be set aside, as a ver-

dict at law or a master's report in equity,

because clearly erroneous and against the

weight of evidence. West Jersey R. R. Co.

V. Thomas, 8 C. E. Gr. 431.

ARREST.

I. For w'h.\t Debt or Dam.\ges.

(a) In general.

(h) Fraud in the debt or contract.

(e) Fraud in the disposal of propeHy.
{d) For tort.
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II. Privilege.

III. The Affidavit.

(rt) III ijeiicnd.

[h) Fiinii.

((') Sl<(triiK'iit of cause.

IV. Tiiic Okdku.

V. TllK DLSCIIARCiE.

I. For what Dkbt or Damages.

(a) In general.

1. A defendant having been held to bail,

and a judginrnt rendered against him in

another state, cannot be arrested in this

.state in an action on that judgment, al-

though the bail in the iirst suit are insol-

vent. Lambert v. Moore, 1 Hal. 131.

2. The court will presume a second ar-

rest to be lawhil, and a delendant may be
arrested a second time for the same cause
of action, if by his fraud, or the fault of

the ofticer, or from any other cause not
under the control of the plaintiff, the lat-

ter has lost the benefit of his writ. Peltier

V. Washiiif/ton Bank, 2 Gr. 391, 396, Horn-
blower, C. J.

(b) Fraud in the debt or contract.

3. In order to warrant an order to hold
to bail for the fraudulent contracting of a
debt, there must be some pi'oof of such
fraudulent intention at the time of con-
tracting. A subsequent refusal to pay
over an account will not warrant an infer-

ence of fraud in contracting. Vankirk ads.

Staats, 4 Zab. 121.

4. A stateineht that defendant made
certain representations to plaintiff, and
that he had discovered recently that they
were false, is not sufficient evidence that
the debt was fraudulently contracted.
Bowne ads. Titus, 1 Vr. 340.

5. If a man jjroinises to marry a woman,
and at the same time, or afterwards, se-

duces her by the influence of such prom-
ise, and then seeks to avoid performance
by attem]iting to run away, with intent to

abandon lier, and refuses to marry her, his

original promise was a fraud for which he
can be held to bail. Perry v. Orr, 6 Vr. 295.

6. Fraudulently inducing his creditors

to accept a worthless security from a
debtor for a former debt, is such fraud in
contracting the last debt as will authorize
his arrest. Van Wagenen v. Coe, 2 Zab. 531.

7. An allegation from mere hearsay,
that the endorsement on a note given for

goods sold is a forgery, without averring
or proving that the defendant knew it or
committed it, is not sufficient. McKer-
iuin V. McDonald, 3 Dutch. 541.

8. False and deceitful representations,
made by way of inducement to (iontract or
surrender one's rights, are evidence of
fraud. Painter v. Houston, 4 Dutch. 121.

9. Proof by subsequent affidavits, show-
ing frautlulent transactions since the ser-

vice of tlie writ, is incompetent. Ibid.

(c) Fraud in the disposal of property.

10. Unjustly and uidawfuUy refusing to
a])ply money or i»ro])erty in the hands of
the defendant, or (jf another for his use
and under his control, to tlie satisfaction
of a judgment or execution, is a fraud
within the meaning of the constitution.
Ex parte Clark, Si^eii. G48.

11. The witnesses must swear to the
facts or circumstances which constitute the
fraud, and they must amount to such evi-

dence as would justify a jury in finding a
verdict against the defendant for fraud.
Kij>p v. Chaiiiberliii, Spen. 656.

(d) For tort.

12. The power to order bail is discre-
tionary, and, with a proper affidavit, bail

may be ordcreil in any personal action for

a tort, but some special cause must be
shown, as that the defendant is a non-resi-

dent. Benson, ads. Bennett, 1 Dutch. 160.

13. In a penal action, the defendant
cannot, ordinarily, be arrested. Oliver v.

Larzaleer, 2 South. 513, Southard, J.; Dal-
las V. Hendrij, Pen. 973.

14. Unless the statute expressly author-
izes it. C/iainpioii V. Pierce, 6 Hal. 196.

II. Privilege.

15. A justice of the supreme court of the
United States may be arrested in a case in

which the federal courts have no jurisdic-

tion. Gratz v. Wilson, 1 Hal. 419.

16 An attorney of the sui^reme court
cannot be arrested. Ogden ads. Hughes, 2
South. 718. See liev. Practice, ^ 2.

17. A party to a suit cannot be arrested

while attending the court. Harris v. Gran-
tham. Coxe 142; Blight v. Ashley, Pet.C. C.

41—overruled so far as the exemj^tion is

limited to an arrest, Parker v. Hotchkiss,

1 Wall. Jr. 269. See 1. Zab. 169.

IS. A witness, unless attending under
a subprjena " previously and duly exe-

cuted," may be arrested. Rogers v. Bul-

lock, Pen. 516. But see Dungan v. Miller, 8

Vr. 182.

19. A female cannot be arrested. Blight

v. Meeker, 2 Hal. 97. See Van Emburgh v.

Pullenger, 1 Harr. 352, 457.

20. But this privilege does not exempt
her from an attachment for contempt for

non-pavment of costs. State, Grant v. Grant,

Feb. 1876.
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21. If a man enters into a conti-act with

two parties, one of whom, as a partner-

ship, cannot be arrested, lie thereby ex-

tends the exemption from such arrest to

the other. Faulkner v. Whitaker, 3 Gr. 438.

III. The Affidavit.

(a) In general.

22. A capias cannot be issued without
an affidavit, although the plaintifi" waive
bail. Beatty v. Ivins, Pen. 628; Addis v.

Evans, Pen. 030, note.

23. The afhdavit is necessary where, in

a penal action, an arrest is authorized by
the statute. Champion v. Pierce, 6 Hal. 196.

24. Supplemental affidavits cannot be
taken to cure defects in the originals.

Parker v. Ogden, Pen. 146, 151.

(b) Form.

25. Affidavits for bail need not be en-
titled of the court in which they are filed.

Peltier v. Washington Bank, 2 Gr. 257 ; Par-
ker V, Ogden, Pen. 146.

26. If sufficient facts to constitute a good
cause of action are stated in the affidavit,

it is no objection that the statement com-
mences with the words " for that," but if

commenced with the words " for that

whereas," it will be by way of recital, and
will not be sufficient. Benson ads. Bennett, 1

Dutch. 166.

27. The plaintiff's oath or affirmation

is admissible, and is sufficient of itself to

prove as well the facts constituting the
fraud as the indebtedness, to obtain an
order. Painter v. Houston, 4 Dutch. 121.

See Hill ads. Hunt, Spen. 476.

28. (luenj. Whether it may be made bj-

the attorney of the plaintiir. Stevens v.

Meguire, 1 Hal. 152.

29. As to statement of the residence
of the affiant. Ante, ]). 16, ? 19.

30. And place of taking it. Ante, p. 16, §

29, 30 ; Provost v. Bank of North America,
July, 1828; Peltier v. Washington Bank, 2
Gr. 257.

31. It may be taken before any person
authorized to administer an oath, as, in a
foreign country, before a consul of the
United States. Seidel v. Peschkaw, 3 Dutch.
427.

32. It is not necessary that the affidavit

be made before the commissioner who
grants the ordei'. Ibid.; McKernan v.

McDonald, 3 Dutch. 5-12.

(c) Statement of cause.

33. The affidavit must disclose the true
cause of action. Kinney v. Midoch, 2 Hnrr.
334. 337.

34. There must be a positive affidavit of

the debt and the amount due. Van Kirk
ads. Sta(ds, 4 Zab. 121.

35. The statement that the plaintiff be-
lieves he will lie unable to make the de-
fendant answer for the alleged injury and
damage unless he be held to bail, without
showing any reason for that belief, is insuf-

ficient. Benson ads. Bennett, 1 Dutch. 166.

See Kennedy v. Chumar, 2 Dutch. 305.

36. It must be shown thnt the debt is

actually due at the time of making the
affidavit. Parker v. Ogden, Pen. 146.

37. The affidavit for bail need not be as
specific and particular as a declaration,
but it must contain such facts as shoAV, if

true, that the plaintiff has a present, sub-
sisting cause of action ; it must show how
indebted, and for what; it sliould disclose
the character in which the defendant is a
party to the instrument, so that his liabil-

ity may appear to the court; it should be
express, certain, explicit and intelligible.

An affidavit for bail, setting forth that the
defendant is "indebted in a certain amount
on his 23romissory note, and on a balance
of account against him, on the books of the
banking company," is insufficient, and the
defendant will be discharged on common
bail. Peltier v. Washington Bank, 2Gr. 257.

38. The affidavit to hold to bail for

money due on articles of agreement must
state the breach of the articles of agree-
ment, or the defendant will be discharged
on common bail. Stevens v. Meguire, 1 Hal.
152.

39. The facts must be sworn to; that a
debtor has "unUnvfully and unjustly" re-

fused to apply the money in his hands to

the satisfa(;tion of a debt due by him, is a
legal proposition to be deduced from the
evidence. Ex parte Clark, Spen. 648.

40. An affidavit to hold an agent to bail

for misappropriating the avails of accept-
ances, stated the number of bills, by whom
drawn, to whose order and how endorsed,
by Avhom accepted, the amount of each,
and when they matured, respectively, but
did not state the precise date of the laills.

Held, that the description was sufficient.

Seidel V. Peschkaw, 3 Dutch. 427.

IV. The Order.

41, Commissioners to take bail and affi-

davits are authorized to make an order for

the award of a capias under the act of the
9tli of March, lS4'.i. Wire v. Browning, Spen.
364; liev. Practice, ^ 57.

42. Under the English statutes respect-

ing bail, it is held that tlie power of arrest

emanates not from the affidavit, but from
the capias. But the statute of this state

abolishing impi'isonment for debt in certain
cases, makes the judge's order the founda-
tion of tlie capias. Witliout the order, the
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proceedinc: is not only irregular, but the
writ itself is illegal. State v. Dunn, 1 Dutch.
214.

4'>. There mu:?t be a special order, for-

mally adjudging that there is fraud, shown
to the satisfaction of the court or officer

ordering the arrest. Perry v. Orr, 6 Vr.
295.

44. The proof of the circumstances ne-

cessary to authorize the award of a cii. sa.

is to be to the satisfaction of the judge or
commissioner. The legality of the evi-

dence received by him, and its applica-
bility, may be reviewed; but its weight
and credibility rest with the commis-
sioner. Win V. Browning, Spen. 364.

45. The officer who makes the order to

hold a debtor to bail on the ground of

fraud, is the exclusive judge of the weight
of the evidence, and this court will not re-

view or set aside his order upon the weight
of evidence ; but Avhen there was no evi-

dence before him of any legal fraud, they
will review it. Van Wagenen v. Coe, 2 Zab.
531.

40. It is not sufficient for the commis-
sioner to decide that there was proof, to

his satisfaction, that the defendant had
rights or credits, moneys or effects, either
in his own possession or in the possession
of some other persons : in the words of the
act, he should specify by means of which
of the several things mentioned, the fraud
was committed. Bonne v. Titus, 1 Vr. 34<).

47. The order made by the justice or
commissioner must show, upon its face,

that he has considered and decided upon
the evidence of fraud submitted to him.
and that the proof was to his satisfaction.

Hill ads. H>'nt. Spen. 476.

48. In a penal action, the plaintiff mu.st
obtain an order, unless the statute ex-
pressly provides otherwise. Brookfield v.

Jones, 3 Hal. 311 ; Champion v. Pierce, 6
Hal. 196.

V. The Dlscharge.

charge the defendant on common bail.

Branson v. Shinn, 4 Hal. 1.

54. If a j)erson is arrested in this state,

upon a contract made in the state of New
York, where both plaintiff and defendant
resided at the time the contract was made,
he will not be liberated on common bail,

notwithstanding he may have taken the
benefit of the insolvent law of the state of
New York subsequently to the making of
the contract. Wood x' Malin, 5 Hal. 208.

55. A party in custody upon a capias ad
respondendum i.ssued by a justice of the
supreme court under the " act respecting
imprisonment for debt in cases of fraud,"
will not be discharged, where, upon his
own application, an order was made to
take testimony, under which witnesses
were examined concerning the truth of
the affidavits and proofs upon which the
fiat for the writ was made, unless it shall

clearly be shown, by the evidence, that the
writ should not have been issued. Tyler v.

Allen, 2 Vr. 441.

56. Counter affidavits to show no indebt-
edness, or to show a rectitude of dealing,
and a tot^tl absence of any fraud on the
part of defendant, or to contradict the
facts as .sworn to in the original affidavits,

cannot be admitted at the hearing. But
the facts, as sworn to in the original affi-

davits, must be taken as true, and upon
these, and these only, the question of dis-

charge is to be determined. Painter v.

Houston, 4 Dutch. 121.

57. Where an order of a commissioner
or judge to hold to bail, regular on the
foce of it, is set aside, and there is no e\\-

dence of abuse of the process of the court,

the practice is to discharge on common
bail, not to quash the writ. Van Kirk ads.

Staats, 4 Zab. 122.

See B.viL, Criminal Proceedixgs, Error,
Execution, Fraud, In.-olvexcy, Justices
Court, Practice.

49. Notice must be given of an ai-)plica-

tion to discharge a defendant on common
bail. Morris ads. Geiger, 5 Hal. 331.

50. And a copy of the reasons relied on
must be served on the attorney of the
plaintiff. Allen v. Craig, 2 Gr. 102.

51. The defendant will not be discharged
on a writ of habeas corpus, where the only
matter in dispute is the regularity of the
process and the validity of the arrest.

Peltier ads. Pennington, 2 Gr. 312. See State

v. Sheriff of Middlesex, 3 Gr. 68.

52. He will be so discharged if arrested
on a ca. sa. issued after his discharge as an
insolvent, on a judgment obtained while
the insolvencv proceedings wei'e pending.
State v. TTrt/Y/,'3 Hal. 120.

53. The neglect of the plaintiff to file his

declaration in time is not a jn-ound to dis-

ASSIGXMENTS.

I. "What may be Assigned.

II. Form of A.=5ignment.

in. Rights of Parties.

I. What may be Assigned.

1. Choses in action. A book account
cannot be a.ssigned, so that the a.-^signee

mav sue thereon in his own name. Mul-
ford V. French, Pen. 404 ; Wright v. William-

srm. Pen. 965; Xorris v. Douglass. 2 South.
818.

2. A due-bill jiayable to one's creditors
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is not negotiable. Headlcy v. V(U) Nfs^,

Pen. 722.

3. A writing admitting a balance due is

not assignable. Lacey v. Collins, 2 South.

489.

4. A covenant to deliver boards is not

assignable. Bell v. Read in;/, Pen. 142.

o. Nor a covenant against encum-
brances, l)roken. Ganiauji v. iSairlJ'drd. 7

Hal. 2G1; Clnqunan v. Hulnics, 5 Hal. 20.

G. But the a.ssignee of a covenant of

warranty may sue, after eviction. Carter

V. Dcuiaun, 3 Zab. 260.

7. On an express covenant as to the

quantity of huul conveyed, an assignee

may sui; after the death of the assignor, by
.showing that she is an assignee for a valu-

able consideration. Andrews v. Rue, 5 Vr.

402.

8. A bounty note, given by a township
to be relieved from a draft, is not a.ssign-

able. Morrow v. Vernon, 6 Vr. 490.

9. A certificate of indebtedness Lssued by
a municipal corporation, whej-eby the city

agrees to pay to A. B., or the holder there-

of, is assignable. Winfield v. Mayor, S:c. of
Hoboken. 4 Dutch. :.5o.

10. A sealed contract to indenniify a

purchaser against an encumbrance on the

premises sold, cannot be assigned. Ruck-
inan v. Oativater, 4 Dutch. 571.

11. Nor a l)ond made payal)le in mer-
chandise or cash, at the option of the ob-

ligor. Richardson v. Beaumont, Spen. 578.

12. But a l)ond payable in money to the

obligee or a third person, at the option of

the obligor, mav be assigned. Den. v.

Steelman, 5 Hal. 193, 204.

13. Any beneficial contract may be as-

signed, and the courts will protect the
rights of the assignee suing in the name of

the assignor. Parsonn v. Woodward, 2 Zab.

196..

14. An assignment of a contract in ex-

press violation of its provisions, is void.

Gri(j(js V. Landis, 4 C. E. Gr. 350; reversed,

6 C. E. Gr. 404.

15. An assignment of rent after it is due
will not convey any right of action to the

assignee, nor divest the lessor of his right.

Ryerson v. Quackenhush , 2 Dutch. 237.

16. An assignment by the husband and
wife of her reversionary choses in action,

passes an interest therein sub raodo, to be-

come effectual only in the event of the
husband and wife living long enough to

enable the assignee to reduce the choses in

action into possession. Be Ro)ujc v. Elliott,

8 C. E. Gr. 486.

II. Form of Assignment.

17. An assignment does not necessarily
imply or require writing. Hutchings v.

Low, 1 Gr. 247, Drake, J.

IS. By delivery. Securities may be

transf(?rred under the ]»rovisions of a tru.st

deed, l)v deliverv. Vreeland v. Van Horn, 2

C. E. Gr. 137.

19. Coupon bonds, payable to bearer,

although not negotial)le as l)illsaiul notes,

are capable of passing by delivery, so as to

vest a complete title in the ])Ossessor.

Murrix Onad Co. v. Fisher, 1 Stock. 667; 1

Beas. 323.

20. By endorsement. A blank en-
dorsement on a s(!aled bill is no assign-

ment. Speer v. Po.st, Pen. 1032.

21. Where an instrument is made assign-

able by statute, but not in any specified

mode, and by the terms of the contract it

is assignable by endorsement, such en-
dorsement will transfer the title. Winfiekl
V. Mayor, S:c. of Hoboken, 4 Dutch. 255.

22. By deed. An assignment of a bond
under seal need not express any considera-

tion. Gregory v. Freonan, 2 Zab. 405.

23. An assignment of a bond and mort-
gage duly executed is prima facie evidence
that the consideration was paid. Westervelt

V. Scott, 3 Stock. 80.

III. Rights of Parties.

24. Proof of a defendant's signature to an
assignment or endorsement, is evidence of

the assignment as it stands. Force v. Craig,

2 Hal. 272.

25. The assignment of a lease is the trans-

fer of the interest of the tenant, and not a
mere assignment of the rent. Potts v. Del-

aware etc. Co., 1 Stock. 592.

26. An assignment of a written agree-

ment for the sale of land does not convey
the land itself. Disborough v. Outcalt, Sax.

298.

27. In case of an assignment of a cliose

in action, the court will notice the assign-

ment and permit the assignee to prosecute
the action in the name of the assignor, and
will protect him from any interference by
the assignor. Belton v. Gibbon, 7 Hal. 77,

Ewing, C. J. ; Sloan v. Sommers, 2 Gr. 509.

28. If a debtor makes a fraudulent as-

signment of his choses in action, a court
of equity will set it aside in favor of a judg-
ment creditor. Tantwm v. Green, 4 C. E.

Gr. 105; 6 C. E. Gr. 364.

29. A deed of assignment endorsed upon
a mortgage although duly executed and.

acknowledged, passes no interest to the
assignee, where the contract under which
tlie assignment was executed, was never
consummated, and the mortgage never de-

livered. Rose V. Kimball, I C. E. Gr. 185.

30. If a justice of the peace is the bona
fide assignee of a book account, or other
chose in action, he may prosecute for tlie

same without incurring the jjcnalty given
by the statute. {Rev. .Justices Court, g 129.)

Conover v. Solonio)>, Spen. 295.

31. An assignee can only sue his imme-
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diate iissijinor, mid only tlion on an express
•iuaraiity. 4 Urif. L'ly. KUl, iiatc (1).

;>l'. (^kii'i/. W'\\L'{hi'V n\H)\\ (he fic-iuM'al

issue iilciuled the iihiintill' must ])rove the

assiy,inuent. liic/uinlH v. Morris Canal Co.,

3 Harr. :2r>().

See Assuix>[ENTS for thic Bexkfit of
Crkditoks, Bills and Xotks. Bonds, Con-
flict OF Laws, Insfkance, Ji'dc.ment,

MouTGA(;i:s.

ASSIGNMENT FORTHE BENEFIT OF
CllEDITORS.

I. TfiK Assignment.

(a) In (jencral.

(b) Form and ('(feot.

(
c ) Foreign assi//)) n) en fs.

II. Powers and Duties of Assignees.

III. RiciiiTS of Creditors.

I. The Assignment.

(a) In general.

1. The assignment act was not intended
to abridge or take away the common law
right of every man even when in failing

circumstances, to dispose of his property
honestly, or to prefer a- just creditor. Gar-
retson v. Brown. 2 Dutch. 425, 3 Dutch. 644

;

Hendricks v. Mount, 2 South. 743, {b) ;
211-

louv. Briifon. 4 Hal. 120; Coley v. Coley, 1

McCart. 350; Benedict \. Benedict, 2 INIcCart.

150; Jones v. Naughrie/ht, 2 Stock. 298;
Vreeland v. Jacobus, 4 C. E. Gr. 231, 235

;

Stilhnan v. Stilhnan, 6 C. E. Gr. 126.

2. But this does not extend to a sale of
property t^o a vendee who knows that such
sale is to delay or defeat some creditors,

and heneiit others. Owen v. Arvis, 2 Dutch.
22 ; Nat. Bk. of Metropolis v. Sprague, 6 C.
E. Gr. 530.

3. A trust must be created, and hence
the act does not extend to a single transfer

of propertv to a creditor in payment of his

debt. Tiliou V. Britton, 4 Hal. "120.

4. It must l)e for the equal benefit of
all the creditors, and create no preference.
Vccrnum v. Camp. 1 Gr. 320 ; Brown v. Hol-
conib, 1 Stock. 297 ; Fairchild v. Hunt, 1

McCart. 3()7
; Stokes v. Middleton, 4 Dutch.

32.

5. But if the prefei'ences are not made in

and by the as.signment itself, although they
may be fraudulent and void under the
statute, they will not invalidate the assign-
ment. Garretsoa v Brown, 2 Dutch. 425.

6. An assignment made by a corpora-

tion when insolvent, is void. American Tee
itv. Co. V. Paterson Co., 7 C E. Gr. 72.

(b) Form and effect,

7. If the debtor execute the assignment,
annex the inventory and list of creditttrs

and dclivci- il to tlu! assignee, the a.s.sign-

iiicnt is coniplcte and the estate vc.sted in
the assignee, although the deed was not
acknowledged. Scull v. Reeves, 2 Gr. Ch.K4.

8. If the defendant assign all his proper-
ty, it may all be levied on, and after the
assignment he is not entitled to an exemp-
tion ( )f $2( t( ) worth of goods. 1 'an Waggoner
V. Moses, 2 Dutch. 570. |I)el>tor now may
have such exemption. Jler. p. 3H, ^ 9.)

9. It conveys all the debtor's propert}',

real and personal, whether embraced in

the inventory or not. Garretson \. Brown,
2 Dutch. 42o, 3 Dutch. 644; Hays \. Doane,
3 Stock. 84.

10. Whatever rights he may hav(> in the
property of his wife, acquired by marriage,
will pass to the assignee. Outccdt \. Van
Winkle, 1 Gr. Ch. 513.

11. And the equity of redemption in

mortgaged j^remises. Van Keuren v. Mc-
Laughlin, 6 C. E. Gr. 163.

12 And money due at the time of the
assignment from a purchaser to whom the
assignor had transferred his property to

defraud his creditors. Ibid.

13. But not the property so eonyeved.
Ibid.

14 The assignment passes the property
in the same state that it was in when the
insolvent possessed it ; thus, a vendor's lien

for purchase money is not lost by a subse-

quent assignment bv the vendee. V((ndoren

V. Todd, 2'Gr. Ch. 397.

15. The goods of one of three joint les-

sees found on the premises are liable to be
distrained for rent, although the tenant
had previous to the rent's Itecoming due,

made an assignment of them. Hoskins v.

Paul, 4 Hal. 110.

16. A third mortgage and an assignment
made after other mortgages, are subject to

the previous liens. Skillman \. Teeple,

Sax. 232.

17. So where there is an assignment of

personal property on which there is a bona

fide mortgage, a sale by the assignee can
not deprive such mortgagee of his prior-
ity. Doughten v. Gray, 2 Stock. 232._

IS. Where a testator, directed his ex-

ecutors to deduct from any child's share

the amount due him from such child, and
one child had made an assignment during
testator's life, the claim of the executors

was held paramount to that of the assignee.

Stnithx. Smith, 2 Beas KU.
19. A judgment although by confession

does not lose its priority, unless confessed

in contemplation of an assignment and to

give a preference over creditors. Moses v.

, Thomas, 2 Dutch. 125, 570; Garretson v.
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Brown, 2 Dutch. 425, 8 Dutch. 044
;
Vander-

veer v. Conover, 3 Harr. 487, 490.

20. A decree in ch;inccry or its priority

can not be allbcted by an assignment made
after the l)ill was tiled. Terhuiw v. Colton,

1 Bcas. 812, 314.

21. A debtor upon making an assignment

may stii)ulate that tlie chiims against liim

shall be extinguished, but he can not make
that a consideration for the assignment.

Oiven V. Anus, 2 Dutch. 22.

22. He cannot reserve to liimself any

control over the property, or its disposal.

Fairchild v. Hunt. 1 McCart. 3()7.

23. Nor reserve the surplus, if any, for

his own use Emerick v. Harlan, 1 Beas.

229.

24. So if the assignment provides that

the debtor shall remain in possession of the

property and in the receipt of the rents

and protits, so long as the property remains

undisposed of. Knight v. Packer, 1 Beas.

214.

25. Property subsequently acquired
does not vest in the assignee. Vanderveer

V. Conover, 1 Hnrr. 4S7.

26. Query. Whether by a single instru-

ment an assignment of both partnership

and individual property may be made.
Scull V. Alter, 1 Harr. 147.

27. An assignment once made is irrevo-

cable. Scull V. ReeviS, 2 Gr. Ch. 131.

(c) Foreign assignments.

28. An assignment made in another

state, although valid there, cannot trans-

fer chattels in this state, in a manner pro-

hibited by our law. Varnum v. Camp, 1

Gr. 326.

29. An assignment of real and personal

property, made in the state of New York
by a resident of that state, in which a pre-

ference is given to creditors of a certain

class, but which is legal at the domicil of

the assignor, cannot dispose of moveable
property in this state ; such assignment
being illegal and void according to our
statute regulating assignments for the
benefit of creditors. Moore v. Bonnell, 2

Vr. 90.

30. A voluntary assignment for tire pay-
ment of debts l)y the owner will oi:)erate

upon property out of the jurisdiction of

tlie law of the place of the domicil of the
owner, provided such assignment be not
repugnant to our statute. Fra.zier v Frede-

ricks'^ 4: Zah. 162.

31. A voluntary assignment 'made by a
non-resident del)tor, which is valid by the
law of the place where made, cannot be
impeached in this state with regard to

property situated here, in behalf of non-
resident creditors, on the ground that
such assignment is incompatible with the
statute of this state. Bentley v. Whittemore,

4 C. E. Gr. 462; Mooi-e v. Bonnell, 2 Vr. 90.

32. Wliere two non-resident creditors,

A. and B., had come in under an attach-
ment in this state, and B. was a preferred
creditor under an assignment in New
York, and also held collateral security for

tlie same debt, equity will not compel liim
to exhaust his securities in New York be-
fore resorting to the attaclnnent proceed-
ings here, on the application of A. Bene-
dict V. Benedict, 2 McCart. 150.

33. An attachmeiit in this state levied,
lias priority over a subsequent assignment
in New York. Blair v. Porter, 2 Beas. 267.

34. Where, l)y the law of Virginia, the
assent of creditors is necessary, and an as-

signment was made, an attacliment taken
out in Penn. by a creditor there who did
not assent, against money of the debtor in
Pa., will be set aside in favor of the assign-

ment, although the latter may be void by
tlie laws of Pa. Caskie v. Webster, 2 Wall.
Jr. 131, Grier, J.

II. Powers and Duties of Assignees.

35. There is no formality necessary in

accepting the trust. If the assignee con-
sent or exercise any power or right over
the property, it is sullicient Scull v. Reeves,

2 Gr. Ch. 84.

36. Nor can the assignee, by surrender-
ing or cancelling the deed, destroy the
trust or impair any rights of the creditors.

Ibid.

37. If there are two assignees, and one
refuses to act, the whole estate vests in tlie

other. Ibid
38. If the assignee is unable to give the

required security, equity will substitute a
proper person to carry out the trust. Al-

imugh V. Roberson. Feb. Term, 1876, Chan-
cery.

39. A court of equity may declare an
assignment fraudulent from the character
of the assignee. Hays v. Doane, 3 Stock. 84.

40. VVliere a receiver has been appoint-

ed upon the application of judgytient credi-

tors, and an assignment is afterwards made
by the debtor, the proper way to deter-

mine tlie rights of the assignee would be
by a suit brought by the receiver to re-

cover the property. Journeay v. Brown, 2

Dutch. ]11.

41. Nor, in sucli case, will equity inter-

fere or restrain the actions at law by the
receiver. Ne.wkirk v. Morris, 1 Beas. 62.

42. An assignee can maintain an ac-
tion in his own name to recover the price

of goods sold by the insolvent. Rush v.

Hance, Pen. 860.

43. If the debtor has fraudulently con-

veyed away any of his property, the as-

signee may sue for and recover it for the

use of the applying creditors. Garrefson v.

Brown, 2 Dutch. 425; 3 Dutch. 644.

44. In an action by the assignee, a note
made by the debtor and assigned to tlie
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defendant before the commencement of

the suit, cannot be set off. Stryker v. Beek-
ma)i, 3 Hal. l209.

4o. The assignees of a partnership can
maintain a suit in equity to set aside a
conve.yance of real estate belonging to the
firm, made by one of the i)artnors to a
grantee with notice, to secure his individ-

ual ilebt. MatJack v. James, 2 Beas. 126.

4(3. An assignee may join with an as-

signee under the insolvent law, to set aside

a sberiff's sale, where, by collusion be-

tween the debtor and the purcbaser, the
debtor's property had been sacrificed.

Hamburgh Co. v. Ed.mll, 1 Hal. Ch. 249, 658.

47. ^^'here a court of equity sets aside a
fraudulent sale of property at the suit of a
judgment creditor, it will not require the
purchaser to account to the assignee. Van
Keuren v. McLaughlin, (\ C. E. Gr. 163.

48. The creditors wbo come in may
compel the assignee to do his duty. Gar-
retson v. Brown, 2 Dutch. 425.

49. A sale of valuable property by the
assignee, without notice, is an evidence
of fraud. A reasonable notice and some
description of the character of the prop-
erty should be given. Hays v. Doane, 3

Stock. 84.

50. The orphans court cannot grant re-

lief in case of such fraud. Ibid.

51. The orphans court settle the final

accounts of the assignees, and decide as to

the manner in which they have discharged
their trust. Eakin v. Cattell, 1 Harr. 103.

52. The assignee is not chargeable with
interest for delay in settling his account,
unless the creditors are therel>y damnified.
Tomlinson v. Smallicood, 2 McCart. 286.

53. The chancellor refused to order an
account by the representatives of an as-

signee, after his death, on satisfactory evi-

dence that nothing was due. Campbell v.

Zabriskie, 4 Hal. Ch. 356, 738.

54. The assignee cannot purchase the
trust property ; nor will commissions be
allowed him if he deal negligently with the
estate. Blauvelt v. Ackerman, 5 C. E. Gr.

141 ; 8 C. E. Gr. 495 ; 10 C. E. Gr. 570.

55. An assignee, to whom the property
of a debtor has been assigned, is a trustee
within the meaning of the tax act of 1866,

and is taxable as such for the estate of the
assignor in liis hands, and is not entitled

to a deduction for the debts due from the
I

debtor to his creditors. State, Clark v. !

Grover, 8 Yr. 174.
\

56. A legatee cannot come in as an ap- !

plying creditor under an executor's assign-

ment. Crist v. Horis, 1 Beas. 84.
I

57. Where property has been absorbed
|

by a trustee in the mass of his estate, so
that it cannot be distinguished, a cestui que
trust stands on the same footing as other
creditors. Neviusx. Disborough, 1 Gr. 343;
In re Janeway, 4 N. B. E. 100.

58. Xor can money received by an intes-

tate as a commissioner, from the sale of
j

lands, be treated as a separate trust fund
and given priority, when, after the admin-
istrator has charged himself therewith, the
estate proves insolvent. Cooley v. Van-
syckle, 1 McCart. 496.

59. If a covenant against incumln-ances
has been broken previous to the grantor's
making an assignment for the benefit of
creditors, though the amount of such claim
is not ascertained until after said assign-
ment, yet if the amount of the claim is

fixed in season to enable the grantee to

exhiljit it within the time limited by the
statute, it must be received. Stewart v.

Drake, 4 Hal. 139.

III. Rights of Creditors.

60. "S^Hiere certain creditors present their
claims under an assignment, and they are
adjusted, and afterwards assignees are ap-
pointed under insolvent proceedings, such
adjustment will be considered final, but
creditors whose claims have not been so
adjusted stand in the same situation as

subsequent creditors under the insolvent
proceedings. Pricket y. Newbold, Sax. 571.

61. A creditor does not lose the right to

apply, by taking a mortgage as security

for his debt, unless the intent to merge the
debt in the mortgage is clear. Van Vliet y.

Jones, Spen. 340. Post, | 72.

62. Individual creditors of an insolvent
firm can only share the residue after the
payment of the partnership liabilities.

Matlack v. James, 1 McCart. 126.

63. A creditor of one firm cannot have
a dividend upon the estate of another, al-

though the latter assumed to pay the debts
of the former, without showing its insol-

vency. Scull v. Alter, 1 Harr. 137.

64. The oath of a creditor to his claim
cannot be taken before a justice of the

IDcace of another state. Ibid.

65. But if taken before a justice of the
peace in this state, a creditor cannot ob-
ject unless he was thereby prejudiced.

Vanderveer y. Conover, 1 Harr. 487, 490.

6(5. On the trial of a contested claim, a
promissorj' note of the debtor may be
given in evidence of the creditor's claim,

although a judgment confessed on such
note has been set aside for fraud and want
of consideration in the note. Mann v.

Drost, 3 Harr. 336.

67. Brown and Demarest made a general
assignment fbr the benefit of their creditors.

Three of the complainants obtained a judg-

ment against B. and D., and indemnifying
the sheriff, sold by execution the property
which had passed under the assignment.
The assignee recovered judgment against

the sheriff" for a large amount. Only one
creditor applied to the assignee within the

three months limited by the statute, and
that creditor was paid in full. There was
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a laruc babinco in the hands of the as-

signee, and of this B. and D. made another

assignment. (^rcHhtors, after that, made
application nnder the hrst assigement, and
the assignee, in liis answer in this suit, ad-

mitted tliat it was an unsettled question

-whrtlier tlie cre(htorsso applying Avere en-

titled to 1)C paid out of the fund in his

hands, or whether such fund passed un-

der second assigument, and that it had
been his intention, after he should have
collected the money due on the judgment
against the sherifi", to apply to the court for

directions. The complainants, as creditors,

ask in this suit the assistance of the court

in the fulfilment of the trust, and having
paid tlie money due on the judgment
against the sheriff into this court, obtain-

ed an injunction restraining proceedings
against that officer. Wilson v. Brown, 1

Beas. 24().

68. The statute makes it the duty of the

assignee to declare the dividends, and make
distril)ution without any order or decree df

the court for that purpose. The dividends
become payalile as soon as there is money
in hand for the purpose, without any con-
trol or action of the court. The statute re-

quires no notice to be given to the creditor

—it is his duty to make application to the
assignee. The filing of a final account is

not intended as notice to the creditor that

the dividends are ready. Tomlinson v.

SmaUwood, 2 McCart. 286.

69. Presenting a claim as a creditor, is

coming in for a dividend, and the creditor

thereby becomes a party to, and bound by
the assignment. Vanderveer v. Conover, 1

Harr. 487.
_

70. Creditor assenting to an assignment,
and accepting a dividend in discharge of a
debt, cannot recover the l)alance. Roff'x.

Roff, Pen. 418.

71. A creditor who puts in a claim under
an assignment, does not thereby waive his

lien under an execution. Mosesx. Thomas,
2 Dutch. 125.

72. Or, under a mortgage. Bell v. Flem-
ing, 1 Beas. 18. Ante,

'i 61.

73. The provision of the statute with re-

spect to the creditors who shall come in

under the assignment, and exhibit their
demands for a dividend, which declares
that they shall Ijc wholly barred from hav-
ing afterwards any action or suit at law or
equity against such debtors or their repre-
sentatives, was not designed to affect any
security in the hands of the creditor, but
simply to relieve the debtor from all joer-

sonal lial)ility for debts upon which the
creditor accepted or demanded a divi-
dend. .S'. a, 1 Beas. 4'. 10.

74. Creditors although holding judg-
ments against the debtor prior to the as-

signment, cannot after jn-esenting their
claims, issue execution against subsequent-
ly acquired pro})crty. Their claim is abso-
lutely and forever barred by coming in un-

der the assignment. Vanderveer v. Conover,
1 Harr. 487.

. 75. When a creditor of the debtor mak-
ing the assignment for llie benefit of credi-

tors, who has not exhibited liis claim to the
assignee, discov(>rs that lands of the debtor
not sold or administered l)y the assignee,
had been conveyed by way of mortgage
only, though by deed absolute on its face,

such creditor is entitled to his pro raat
dividend out of the value of the equity of
redemi)tion, as property found by him and
not accounted for by the assignee before
distribution. The ratable proportion of
such creditor is, in the first place, to be
paid on his claim the same per centage as

the other creditors have received who dulj'

presented their claims, and then to have
the residue of such newly found propert}'

distributed equally between him and such
creditors. Van Keuren v. McLaughlin, 6
C. E. Gr. 163.

76. A creditor may maintain a bill in

equity for fraud by the assignee, although
such creditor may not have pv;t in his
claim. Hays v. Doane, 3 Stock. 84.

77. After a lapse of eleven j-ears the
trust will be presumed to be executed.
Den. V. Manning, Spen. 612.

ASSUMPSIT.

I. Whex the Proper RE^rEDY.

II. On Common Counts.

[a) Goods sold and delivered.

[b) Work and labor.

[c) Money lent.

[d) 3Ioney paid.
[e) Money had and received.

(/) Account stated.

III. Defences.

IV. Ple.vding and Evidence.

I. When the Proper Remedy.

1. An actioTi of delit will not lie for the
breach of a contract to maintain the poor
of the township by reason whereof the
township was obliged to i)ay a sum of mo-
ney for the maintenance of a pauper. The
action should l)e ease. Sayres v. Springfield,

3 Hal. 166.

2. Assumpsit may be maintained against

a corporation aggregate on an implied
contract. Baptist Church v. Mulford, 3 Hal.
182.

3. An implied contract can not exist

when there is an express contract embrac-
ing the identical subject. Voorhees v. Combs,
4 Vr. 494.
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4. If the express contract is the same
as the law implies, the action inny be
hroutiht on cither. Pfincctou Tnrnpikc Co.

V. Gtdick. 1 Harr. IC.l.

5. It lies to recover tolls hy a turnpike
conii)any. Ayresx. Turnpike Co., 4 Hal. .S8.

(i. Deticiency in a resale of lands may
he recovered in an action of (issu)iipsit hy
the commis-sioners apjiointcd to make par-

tition. Michoirr v. Llni/d, 1 C. E. Gr. 38.

7. An action oi' itidrbitdtus assutnpsit,ciin

never he maintnined unless upon a con-
trail expressly made between the parties,

or implied in law. lidinlolph Iron Co. v.

Elliott, .") Dutch. 18.").

8. A.fsanipsit is tbe usual and proper
remedy to recover a reward for the appre-
hension and conviction of a criminal. Fur-
man V. Parks, 1 Zab. blO.

9. A.^auinpsit will not lie against heirs

for the support of a slave without their re-

quest. Potter v. Potter, Pen. 415o ; Force v.

Haines, 2 Harr. 383.

vest the property in the vendee, the action
must be brought on the special contract.
Perdicorisi ;ids. Trenton Bridge Co., 5 Dutcli.
3(;S: Jioswell v. Green, 1 Dutch. 101; Clark
V. Inil<n/. 7 Hal. 11<».

lo. Where goods ai'e delivered by tlie

Itliuntifl' without the knowledge or consent
of the defendant, after demand and refusal,

or actual conversion, trover will lie, (jr after

sale by the defendant the tort may Ije

waived and ussumpsit maintained. Ran-
dolph Iron Co. \. Elliott, d\v 184. Infra, lA^.

10. In an action for the price of goods
bargained and sold, it is only necessary
to ])rove a valid sale, and it is not necessary
to ])rove a delivery—the right of action is

l^erfect without deliver}'. Doremus v. Hoiv-
ard, 3 Zab. 390.

17. The acticm of aHsurnpjsit will not lie

for the value of stock delivered to the de-
fendant in part performance of a contract,

when the plaintiff's performance is a con-
dition precedent. Haslack v. Mayers, 2
Dutch. 284.

II. Ox CO.MMOX COUXTS.

(a) Goods sold and delivered.

10. Common counts are not different

considerations for one debt, but are dis-

tinct del)ts, and one general promise to

\n\y is a promise to pay each deljt, and the
plaintiff may recover some of them, and
fail on the others. Perdicaris ads. Trenton
Bridge Co.. 5 Dutch. 3G7. Infra, § 71.

11. To maintain assumpsit for goods sold
and delivered, jDroof must be made that
the goods were actually sold to the defend-
ant, or delivered at his request. Clark v
Imlatj, 7 Hal. 119.

12. If A. enters into an agreement with
B. to do a certain piece of work, and to pay
B. for procuring materials and worknien
for building machines (necessary to accom-
l)lish the object), the payment to be made
to B., and B. purchases the materials of C.

in his own name, upon credit, and receives
from A. the money to pay for them, but,

instead of paying for the materials, appro-
priates the money to his own use, C. cannot
maintain an action against A. to recover
the value of the materials sold to B., al-

though the materials thus made came to

A.'s use. Ibid.

13. If, under a contract of purcliase and
sale, the purchaser enter upon land, and
cuts and sells the timber thereon, the law
will not raise an implied contract, on
wiiich he is lialde for goods and timber
sold and delivered. Brewer v. Conover, 3
Harr. 21-5.

14. There cannot be a recovery on the
common count, for goods sold and deliv-

ered, unless the agreement is comjjlete l)y

an absolute delivery. If anything re-

mains to be done to complete the sale and

(b) Work and labor.

18. If a -full jjerformance of a contract
l:)y a father to pay his son for services is

rendered impossible of performance l)y the
father's discharging the son, he may recover
on this count. Updyke v. 2'en Broeck, 3
Vr. 105.

19. Where a person employs an architect

to prepare working drawings for a house,
and the architect changes the plan, if the
owner directs the work to be altered to
conform to the original plan, he must pay
the carpenter for such alteration. Guerin
V. Rodwell, S Vr. 71.

20. Where a person renders services to
another, relying solely upon his generosity,

and expecting to be compensated by a
legacy, he cannot, when disappointed in

such expectation, maintain an action at

law for the value of his services. Grandin
v. Reading, 2 Stock. 370.

21. Under the indebitatus count for ser-

vices performed, if it appear that the plain-

tiff has been legally discharged from ser-

vice, or that he has been engaged in other
business, or has abandoned the service of
the defendants, and has not performed the
services for which he claims compensation,
he cannot recover. Bernard v. Hoboken, 3
Dutch. 412.

22. The plaintiff cannot demand pay-
ment for time lost by reason of his al)sence,

although the defendant has recovered dam-
ages against him therefor. Seward v. Payne,
1 South. 91.

23. As to a claim made for extra work
under a contract, the rule adopted was, that

where the work was necessary to tlie prose-

cution of the undertaking, it should be al-

lowed. Seymour v. Long Dock Co., 5 C. E.

Gr. 397.

24. Where extra services were render-
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ed in an employment not different from
that for which the phiintitf was engaged,
but were more burthensome by reason of

the employer's illness, in the absence of an
express agreement to pay for such extra
services, no recovery can be had. Voorhees

V. Combs, 4 Vr. 4'.)4.

See Parext and Child.

(d) Money paid.

25. Money paid is the proper form where
such payment has been compulsory, and
the single question is whether such i)ay-

ment was for the use of the plaintitt' him-
self, or of the defendant. Williams v. SJwj)-

pard, 1 Gr. 7(3

26. A. being indebted toE. in $250, agrees
to give him his note, with B. as security, but
E. being indebted to C. in the like sum, in-

stead of making the note payable to him-
self, gets A. and B. to draw their joint note,
payable to C, for $250, for the purpose of
applying it to the paj-ment of the $250 due
.0. ; but C. refuses to take A. and B.'s note,
unless E. would also sign it ; this E. accord-
ingly does, without the knowledge of A. or
B., and delivers it to C. If a judgment is

obtained bj' C. against A. B. and E. on this

note, and, owing to A.'s insolvency, half of
the ]iione\^ is collected of E., he may re-

cover it back of B. in an action of assiimj}-

sit. Darragh v. Osborne, 2 Hal. 71.

27. Assiujijjsit lies for the recovery of
money paid,itc.. if the plaintiff" has, at the
defendant's request, discharged a sum of
money or debt due from the defendant to
any other person, by applying his own
money, goods, chattels, securities, or lands,
to such discharge. Cook ads. Linn, 4 Harr.
11.

28. But the plaintiff cannot upon such a
count, recover more money than he actu-
ally paid, whether the payment was made
in money or in any thing else. Ibid.

29. Whether assumpsit will lie for money
paid, when none has been paid by the
plaintifi', but he has only assumed the debt
of the defendant, or discharged him from
it, by giving his own note or other security
to the creditor, is an unsettled question.
Hoyt V. Hoyt, 1 Harr. 139.

30. If an action is brought against a per-
son for money which he has once paid, and
he neglects to set up such payment in his
defence, he cannot maintain an action to
recover the monev back again. South v.

Grant, 2 Hal. ..6. '

31. Money paid by a joint-owner of a
sloop as part of the purchase money, or for
a license, may be recovered of the other.
Reeves v. Go//' Pen. G09.

32. Where one defendant pays off a judg-
ment he cannot use it to collect of his co-
defendants the share they were liable to
pay. His remedy is by action for money ,

paid. White ads. Broun, 5 Dutch. 308; re-
versed. Id. 514.

33. An endorser having paid a note can
maintain this count against the maker.
Prest v. Vanarsdakn, 6 Hal. 195.

34. Where an administration bond is for-

feited, and the suretj- satisfies an execution
without suit upcm the bond, such payment
is not voluntary, and the party making it

may recover il back from the party for

I

whose benefit it was made. Hazen v. Dur-

I

ling, 1 Gr. Ch. 133. See Action, | 35.

I

35. Where a party has paid money on a
contract entered into through a fraudulent
misrepresentation, having legally rescinded
the contract, he may, in an action of as-

I sumpsit,i-QCO\ev back whatever he has paid
upon it. Byard v. Holmes, 4 Vr. 119.

36. Where a party to an agreement, void
by the statute of frauds, fails to perform it,

!
the other party may recover back the

I

amount paid on the contract. The con-

j

tract being a nullity, no action can be
maintained upon it, but the party may re-

cover on the common counts. In such
cases, the law raises, by imijlication, a pro-
mise to re-pay advances made on the faith

of the contract. Smith v. Smith. 4 Dutch.
208. See Force v. Butcher, 3 C. E. Gr. 401.

37. A recovery may be had against the
executors of a surety by one who has paid
the whole amount for which they were
sureties, on a count for money jiaid for the
testator or intestate in his life time, if such
was the fact : or if the money has been
paid since the death of the co-security, then
on a count for money paid for the use of
the defendants, as executors or administra-
tors. Stothoffx. Bunham, 4 Harr. 181.

(e) Money had and received.

38. There must be some privity, express
or imijlied, existing between the parties in

relation to the money sought to be recov-
ered in this action. Sergeant v. Stryker, 1

Harr. 404.

39. As to what constitutes such privity.

Ibid.

40. Action of assumpsit for money had
and received to plaintiff's use, will not lie

against a person to whom a reward claimed
by him had been paid by mistake or mis-
representation, by a third person, who
ought to have paid it to the plaintiti'. Ibid.

See Foster v. Vanauken, 1 South. 98.

41. If the court of pardons had the con-
stitutional power to restore a fine that had
been paid, the person who had paid it

could not. under the existing laws, main-
tain an action to recover it. Cook v. Free-

holders of 3Iiddlese.r, 3 Dutch. G38.

42. Where there was a sale of a term of
years to pay for an improvement in the
city of Hudson, and a declaration of sale

delivered in pursuance of a void ordinance.
Held, that the purchase money could be
recovered back in an action of assump-
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sit. Phillips V. Hudson, 2 Vr. 143. Beasley,

C. J., dissentiii'r.

43. A dividend declared by a corpora-
tion hei'onios the individual property of
tlie stocklioldor. It nuiy l)e demanded by
the stui'kholder, and, if payment is refused,

he may bring an action against the com-
pany for money had and received to his

use. A7«</ V. Paterson Co., 5 Dutch. 82, 504;
Jackson v. Newark, etc Co., 2 Vr. 277.

44. It lies where tliere wa.s an express
agreement to apply money of the plaintiffs

in defendant's hands to certain uses, on
failure to do so. Bunting ads. Allen, 3 Harr.
2'J9, 3t»3.

45. Money l)et on the result of a horse
race, and deposited with a stakeholder, can-
not l)e recovered back before the contract
is e.xecuted. Sufphin v. Crozer, 1 Vr. 257

;

3 Vr. 462. See Moore v. Trippe, Spen. 2G3

;

Huncke v. Francis, 3 Dutch. 55.

46. An action for money had and re-

ceived lies against a justice to recover mo-
ney paid in to him by a constable, on exe-
cution. French v. Shreve, 3 Harr. 147.

47. But not after such money has been
paid by a defendant to the justice, and by
him has been paid over to the plaintifi".

Cougar v. McFarlan, 2 Gr. 370.

48. Where goods are tortioush' taken
and sold, the owner may waive the tort,

and bring an action for money had and
received, to recover the money received
for them. Budd v. Hiler, 3 Dutch. 44. Su-
pra, i, 15.

49. If the plaintiff has paid a bill for

stone delivered to him by the defendant,
under an agreement that if, upon a subse-
quent measurement of the stone, the plain-
tiff shall be found to have overpaid, the
excess shall be refunded ; the plaintiff,

after such re-measurement, may recover
back the money overpaid, in assumpsit, for

monev had and received. Glover v. Collins,

3 Harr. 232.

50. Where an officer has sold property
by virtue of an execution, an action against
him for money had and received will not
lie, unless it appear that he has received
the money for which the property was
sold, or its equivalent. Lomerson v. Huff-
man, 1 Dutch. 625.

51. This count may be sustained to re-

cover of a guardian the ainount decreed
b}- the orphans court as due from him to
a lunatic. Shepherd v. Xewkirk, Spen. 343;
1 Zal). 302.

52. If an agent, Avho is authorized to ac-
cept for his principal, appropriate the
avails of the acceptances to his own use, he
is lial)le on an implied contract for money
had and received. Seidel v. Peschkaw, 3

Dutch. 427.

(f) Accotuit stated.

53. An action lies by A. against B. to re-

cover the balance due A. from the proceeds

of a certain crop, which A. and B. had mu-
tuallv covenanted to divide. Jaques v. Hu-
nt, 1 Harr. 38.

54. One partner may sue the other after
dissolution and settlement, where a Ijal-

ance has been struck and a promise made
to pay. Gulick v. Gulick, 2 Gr. 578. See
Jessup V. Cook, 1 Hal. 434, 436.

III. Defences.

55. In an action of assumpsit founded
on a special agreement for the stipulated
price of an article which has been made
and delivered, the vendee can show as a
defence pro fanfo, that the consideration
has partially failed, although such fail-

ure of consideration mn}' be indefinite in

amount. Banker v. Bandies, 2 Vr. 335.

See Smalley v. Hendrickson, 5 Dutch. 371.

56. In assumpsit for work and labor, it

is competent to shew that the services

have not been performed in the manner
agreed upon ; and sj^ecified penal sums,
for the plaintiff's refusal or non-perform-
ance of woi'k, being in the nature of liqui-

dated damages, may be set off against his

claim. Marshall v. Hann, 2 Harr. 425.

57. In an action brought to recover the
price of wood sold by the acre, where the
vendee has taken possession of the wood,
and has not been disturbed in his posses-

sion or ousted by title paramount, he can-

not set up as a defence to the suit that the

vendor had no title to the land upon
which the wood was standing. Wanser v.

Messier, 5 Dutch. 256.

58. Where a vendee has a right to re-

scind a contract of sale, if the property
has been delivered to him, he must return,

or offer to return it, or give notice of re-

scission to the vendor, unless there is a
stipulation which relieves the vendee from
such obligation. Smalley v. Hendrickson,

5 Dutch. 371.

59. Payment to a third party to a con-

tract, without the plaintiff's request, is no
defence to an action thereon. Clark v.

Inday, 7 Hal. 121.

60. Where a house is badly built, by the

joint negligence of the architect and con-

tractor, it is no defence to a suit against

the architect that the owner withholds a

part of the money due such contractor

on the ground of his neglect. Newman v.

Fowler, 8 Vr. 89.

See also, IV. Pleading and Evidence.

IV. Pleading and Evidence.

61. Where the action is special assump-

sit on an express contract there can be no

recovery, unless the party setting up such
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contract can show exact performance of
all his substantial stipulations. Banker v.

Randies, 2 Vr. 339.

62. Assumpsit on a special agreement
for payment of money, etc., and indebitatus

assunijisit, may be joined in one action.
Bruen v. Orjdcn, 3 Harr. 124. See lioyers

V. Phinney. 1 Gr. 1.

63. In ail action of assumpsit, brought
by A. against B for the use of C. a count
for money had and received, in the usual
form with these variations '" for so much
money by the said B before that time had
and received to and for the use of the said

A. who sues as aforesaid, and being so in-

debted, the said B in consideration there-
of, afterwards, to wit, on, etc., undertook,
and faithfully promised the said A., who
sues as aforesaid, to pay him, ttc," is suffi-

cient. Belion v. Gibbon, 7 Hal. 76.

64. Performance of an agreement to

forbear doing an act on which a promise
to pay inoney Avas made, must be averred
either .specifically or by general averment
of performance according to the statute.

\Mien notice to be averred. Harrison v.

Vreeland, June, 1876.

65. Xot necessary to repeat the full

name of a corporation at every recurrence
in the declaration ; reference in a clpar

manner to the name already given is suffi-

cient. Baptist Church v. Mufford, 3 Hal.
183.

66. In an action brought to recover for

work and labor, goods sold and delivered,
(fcc, if the special counts are faulty, it can-
not be assigned for error under oxw statute,

provided the common counts are good.
Methodist Church v. Gordon, 2 Vr. 264.

67. To a declaration in assumpsit con-
taining the common money counts, the
defendant can not, under the plea of the
general issue, give notice of special mat-
ters, the object of which is to shew that
the money received by him to the use of
the plaintiff, as alleged in the declaration,
was not received to the use of the plain-
tifi', but was in truth received to his own
use

; such a defence is only a denial of the
contract as stated in the declaration, and
amounts to the general issue. Little v.

Bolles, 7 Hal. 171.

68. But a special plea alleging facts

which will maintain the defence under the
general issue, is not necessarily bad, as
amounting to the general issue. Doucesx.
Manhattan Insurance Co., 5 Vr. 244.

69. In all forms f)f action, except assump-
sit, usury, as a defence, must be specially
pleaded and proved as alleged. New Jer-

sey Tannery Co. v. Turner, I McCart. 329.

70. Common counts founded on an ex-
ecutory contract are insufficient. Pcrdi-
caris ads. Trenton Bridge Co , -"i Dutch, 367.

71. When the common counts are in-

cluded together they are considered as
one count. Ibid. Supra, 'i 1(1.

72. Proof that a lather said to a third

l)erson that he ijitended to pay for the
board of his daughter of full age, does not
amount to an express promise to pay, but
it is a fact from which the jury may per-
haps infer a previous promise. Wood v.

Executors of Gill Coxe 449.

73. In an action of assurnp.nt, against
executors, the plaintiff, under the common
counts, upon promises by the testator, for

money lent and advanced, had and re-

ceived ])aid, laid out and expended, for
work and labor, and for good.s'. wares and
merchandise sold and deHvered, may
prove, that the testator in his lifetime, cut,

carried away and sold, a quantity of wood
and timl)er from the premises of the plain-
tiff, witliout his permission. • Cooper v.

Crane, 4 Hal. 173.

74. Under the common coimts, if ser-

vices rendered and goods furnished have
been proved sufficient to raise an implied
assuuipsit, a special agreement may be
given in evidence to fix the price stipu-

lated; but such price must be in money,
and such evidence cannot be admitted
under the common counts where the con-
tract was for payment in anything else, as

by a bond or note of a third party. Wenrt
v. Hoagland, 2 Zab. 517.

75. If the plaintiff goes for additional

compensation, he must declare upon and
prove his special agreement. If the plain-
tiff at the defendant's recjuest. has taken
up and paid off, certain outstanding writ-

ten evidences of debts due from the de-
fendant to other persons, not of a negoti-
able nature, tlie mere production in court
at the trial, of such writings, is not sviffi-

cient evidence that he has paid off and
satisfied such debts, nor that he had done
so before the action was brought. Cook
ads. Linn, 4 Harr. 12.

76. The proceedings in the orphans
court, and the report of the commission-
ers, are not competent evidence of the
number of acres, in order to ascertain the
extent of the alleged liability of the de-
fendant. Shinn v. Bobrris, Spen. 435.

77. In an action to recover the price of

goods sold, whether there has been a con-
tract of sale between the vendor and ven-
dee, and if there has, what are its terms,
are questions of fact to be decided by the
jurv. Smallci/ v. Hendrick.son. 5 Dutch.
37 L

78. In an action to recover back money
paid, ])arol proof not offered to establish

the existence of the trust, with a vieAV to

its enforcement as a legal obligation, but
as part of defence, that the money wf>s a

voluntary payment on an ol)ligation,

which, though not legally binding, was
obliiratorv in foro conscientiivAs competent.
Eaton V. Eaton. 6 Vr. 290.

79. It is competent for the defendant to

show that the plaintiff was to re^-eive a

part of the service money of a horse, as

a compensation for his services in attend-
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Pleiulini; and Kvidcii

iug him, and also to sliow, l)_v his athnis- '

sions, tliat lie had received a jMirtidn ol"

.said service money. Dniiiis v. \'(iii
1

'".'/,

1 Hutcli. his.
_ I

SI). \\'hether tliere was a slipulalion in

contract of sale, reliovin*;; tlic vemlee from
the ohUgation of giving,- notice to the ven-

dor of tlie vendee's rescission of the con-

tract, i.s a question of fact, to he di'cided

by the jury. Sniallc;/ v. Jloidrlcksoii, ">

Dutch. o71.

81. Where the suit is on tlie ground of a

rescission of a contract whit-h tlie plaintiif

has been fraudulently led to make, Ik;

must show that the contract on which the

money was paid has, in legal eil'cct, ceased

to exist, liyani v. Holmes, 4 Vr. lli>.

See Action, Contract, Evidence, Limi-

tations, Pleadinc.

-How 1.-

IX. Judgment. 'v.

ATTACHMENT.

I. How Issued.

(a) By whom.
(b) Against ivhoiii.

(1) Absconding debtors.

(2) Xon-resident debtors.

(c) Affidavit.

(d) Entry and advertisement.

II. How Executed. -

.

(«) What may he attached.

(1) Eights and credits.

(2) Moneys and effects.

(3) Goods and chattels.

(4) Lands and tenements.
{h) Manner of execution and shenff's

return.

(c) Inventory.

((/) Priority.

(e) Bight of 2}roperty.

(/) Effect.

•

III. When Writ may be set Aside.;-'

(a) At law.

(b) In equity.

IV. Appearance of Defendant. G> §

,

(a) 3Iode and effect of entering^

(b) Action on bond.

V. Discontinuance by Creditors. 4^'

VI. Auditor. '
'

(a) AjyjKjintment.

(b) Powers and duties.

X. Attacii.mk.nt issued i!v Justice of
Peace. >>'.

VII. Creditors.^0-

VIII. Garnishee. 7"^

I. How Issued.

(a) By whom.

1. An attiichmcnt is an exti-aordinary,

not an ordinary writ. To use it, when the
debtor is within the reach of ordinary pro-
cess, is wholly inconsistent with the spirit

and.design of this mode of procedure. It

is only wlien the creditor cannot employ
the latter, that he is permitted to resort to

the former. City Bank v. Merritt, 1 Gr. 131.

2. The law has ]>rovided the writ of at-

tachment for creditors, who Ciuinot get the
ordinary writ served on a debtor, because
he has absconded, and it can be lawfully
employed in no other case. Branson v.

Shinn',1 Gr. 25(1.

o. An attachment is proper whenever
the claim is founded in contract and special
bail, as of course, could be required at

common law. Boyd v. King, 7 Vr. 134.

4. A foreign attachment can issue only
for a cause of action founded on contract,
and of such a nature as to enable the
plaintiff", as of course, to require special

bail. In some causes of action founded
on covenant, an attachment will lie, and
in others not, because, in some, the de-

fendant may, and in others he may not,

be held to bail as of course. Jeffery v.

Wooley, 5 Hal. 123. Infra, I 45.

5. A corporation created by the law of
this state, and having its place of business
in this state, ma\' sue out a writ of foreign
attachment against its absent or non-resi-

dent debtor. Trenton Bank v. Haverstick,

6Hal. 171. See Hartshorne v. Johnson, 2
Hal. 101).

6. It has been frequently settled, that a
separate creditor of one partner can attach
that partner's interest in any partnership
i:»roperty. Hill v. Beach, 1 Beas. 31.

(b) Against whom.

(1) Absconding debtors.

7. A female debtor cannot be proceeded
against Ijy writ of attachment, because she
cannot be held to l)ail in a civil suit; fe-

males being exem])t from im])risonment or

arrest for debt. Pullinger ads. Van Emburgh,
1 HaiT. 457. See Bev. p. 43, | 7.

8. An attachment may issue against a
female debtor. Davis v. Groves, June, 1875.

9. An attachment in debt will lie against

a soldier of the revolutionary war, Avho is

seventy years of age, although he could not
be imprisoned for debt. Walker v. Ander-
son, 3 Harr. 217.
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10. A domestic attachment can be sus-

tained where the defendant at the time it

is issued, is a resident of this state; if the
phiintiff verily beHeves, that the defendant
absconds from his creditors and is not at

the time resident in this state, and in good
faith mades affidavit to that etiect. Ibid.

11. The doctrine is settled at law. that an
attachment will not lie against execu-
tors either as absconding or non-resident

debtors. Haiyht v. Ex'rs of Bergh. 2 Gr. Ch.

388.

12. A writ of foreign attachment cannot
issue for the creditor of a deceased debtor,

against the heir of such debtor. Peacock
V. Wildes, 3 Hal. 179.

13. An attachment under our statute,

{Rev. p. 42, ? 1,) is a proceeding in rem, and
obviously inconsistent with the law of ad-

ministration of estates, as established in

this state. Haight v. E.r'rs of Bergh, 3 Gr.

183; Thompson v. Eastburn, 1 Harr. lf>0.

[Tlie interest of the heir or devisee mav be
attached. See Rev. p. 43, ? 8.]

14: ^Miere a son in consideration of a pre-

sent advancement agi-ees to relinquish all

claim to an interest in his father's estate,

such agreement is a bar to all future clauns

and leaves no interest which can be at-

tached. Havens v, Thompson, 11 C. E. Gr.

383.

15. An attachment will not lie against

an absent or absconding joint debtor or

partner, if one or more of the joint del)tors

or partners reside within this state. Bar-
ber V. Robeson, 3 Gr. 17.

16. Xor against one of two debtors on
their joint promissorv note. Bright v.

Hand, 1 Harr. 273.

17. A creditor of a firm cannot sue out
an attachment for a partnership debt
against one partner who may have ab-

sconded, if the other partners reside here.

Alitcr if they have all absconded. Curtis

ads. HoUingshead, 2 Gr. 4(12.

18. An attachment for the separate
debt of a partner may be issued against

his interest in the co-partnershij). Broun
V. Bissett, 1 Zab. 46.

19. A partner who has made advances
may attach the partnership property
therefor, after the payment of the partner-

ship debts. Hill v. Beach, 1 Beas. 31.

(2) Non-resident debtors.

20. An attachment may be used against

a party doing business in this state, if his

place of residence is in another state. The
term non-resident in the attachment act,

means a person who has his abode out of

this state. 'Mere presence in the state is not
residence in the state. Perrine ads. Evans,
6 Vr. 221.

21. The practical test, in case of foreign

attachment, is whether a legal service of a

summons can be made on the debtor, at

his dwelling-house or usual place of abode,

in this state. If it can, the extraordinary
writ of attachment cannot be used. Leonard
V. Stout, 7 Vr. 370; reversed, 8 Vr. 492.

Infra, ? 26.

22. To constitute a residence in the state,

within the attachment act, it must be the
debtor's home where he then is, or to which,
if he l)e absent, he has the intention of re-

turning, and where, in his absence, he is

represented by some memljer of his family,
or some one who can answer for him and
communicate with him. Ibid.

23. What is a residence within the mean-
ing of the act. See Ibid.

24. A debtor who is established in busi-

ness in another state or country, but whose
legal residence or domicil is in this state,

and upon whom in contemplation of law,
the process of summons can be served, is

not subject to attachment as a non-resident
debtor. The term " not resident in this

state," in the first section of the attachment
act, means that the debtor is not actually
present in person within the state ; while
the same term, in the third section of the
act, means that the debtor has not only a
legal residence or domicil abroad, but that

the ordinary process of the courts cannot
be served upon him. Brundred ads. Del
Hoyo, Spen. 328.

25. The e.state of a non-resident lunatic

mav be attached. Weber v. Weitling, 3 C.

E. Gr. 441.

26. A debtor having a residence in this

state, and also a residence elsewhere, is

liable to be sued by attachment, if, at the
time, he is not in this state, and does not
dwell or have his usual place of abode
here. Stout v. Leonard, 8 \y. 492.

27. AVhere tiie husband's legal residence
is in another state, and the wife's actual
residence in this state, a foreign attach-

ment is the proper remedy against him,
unless a jiersonal service can be made
upon him in this state. Hackettstoun Bank
V. Mitchell, 4 Dutch. 517.

28. An attachment will not lie against a
foreign corporation owning property in

this state, and transacting business here
under legislative authoritv. Phillipsburg

Bank v. Lackawanna R. R. Co., 3 Dutch. 206.

29. An attachment will not lie against a
tenant or debtor who is in the act of re-

moving his goods out of the jurisdiction of

the court and out of the state, as an absent,

non-resident, or absconding debtor, al-

though he may have compteted his ten-

ancy, and handed over the ke}"s and pos-

session of the premises recently occupied
bv him to the incoming tenant. Kugler v.

S/a-cr<?, 4 Dutch. 129.

(c) AfB.davit.

30. It is not necessary that an affidavit

made as a foundation for a writ of attach-

ment should set forth the cause of action
;

it is prima facie sufficient if it state tliat
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the defendant is indebted to the plaintiff

in a certain sum of money, and is not, to

his knowledjjce or belief, resident in this

state at the time of makinj; the aflidavit.

If a reasouiible doubt i)e e.stabli.shed,

whether the del)t has yet become due and
payable, or whether it be of a bailable na-

ture, the plaintiff may be required to show
all facts nece.<.sary to invest the court with

a special jurisdiction to proceed by attach-

ment. Dmj V. Brnnt'tt, 3 Harr. 287.

31. The plaintitiin attachment need not
specify the cause of action in the affidavit

filed 1)V him, in order to obtain the writ.

Shadditck v. Marnh, 1 Zab. AU.
82. An affidavit to obtain an attach-

ment, stating that the defendant absents
himself from his creditors, and is not resi-

dent, etc., is deficieni. Conard v. Conard, ,

2 Harr. 154.

33. In order to authorize the i.ssuing of '

an attachment against an absconding
debtor, it is not sufficient for the plaintiff 1

in attachment to swear "that the debtor
absconds from his creditors, and is not. at

this time, within the state of New Jersey,

nor within the reach of process from said

state
;

" he must swear that the debtor is

not resident in this state at the time of

issuing the attachment. Croxall v. Hutch-
j

iiujs, 7 Hal. 84.

34. Affidavit that defendant " is indebted
to plaintifi" in the sum of , Szc, upon
covenant, it being the penalty fixed therein I

upon breach," is insufficient. Brown ads. !

Ho]i_, 1 Harr. 157.
|

35. An affidavit that the defendant ab-

sconds from his creditors, and is not, to
j

the deponent's knowledge or belief, resi- i

dent in this state, &c., is not sufticient !

foundation for issuing an attachment. It
j

should state further, that he is indebted '

to the plaintiff. Frishy ads. Williamson, 1

Harr. 61.

36. An affidavit by an agent that the
defendant owes him, is defective. Russel v.

Work, Vr. 316. .

37. The proof to justify an attachment
under the supplement of 1855, [Repealed],
must specify the particulai's of the debt or
demand ; a certain sum due for money
embezzled is not sufficient. Greemvay v.

Mmd, 2 Dutch. 303.

38. In general, there is a manifest pro-
priety in the making of such affidavits by
the cashier or president, or one of the act-

ing clerks of the bank; but the agent or
attorney of the bank, wlien he acts under
the authority of the bank, and has the re-

quisite information, is within the reason
and i^rinciple of the rule which will allow
the affidavit to be made by a cashier or

clerk. Trenton Bank x.Haverstick, 6 Hal.
171.

39. The affidavit required by the act re-

specting attachments, is not conclusive.
There is no provision in that act, which,
like the practice act in regard to affidavits

for bail, requires the court to "take the
fact as sworn to, without going into the
merits." City Bank v. Merrit, 1 Gr. 131.

40. The affidavit is but jirima facie suffi-

cient, and the court will iiKpiire if duly
issued, and, in case of sufficient doulit, will

require the plaintiff to deliver a statement
in the nature of a particular of the cause
of action, or a co])y of the instrument or
writing ui)on which tlie writ has been
issued. Shadduck v. Marsh, 1 Zab. 434.

41. Proceedings by foreign attacliment
are not void, merely because the defend-
ant was a resident of the state at the issu-

ing of the attachment. The foundation of
the proceedings, and of the jurisdiction of
the court, is not the non-residence of tlie

defendant, but the affidavit of the plain-

tff 's belief of his non-residence. Weber v.

Weitlinu, 3 C. E. Gr. 441.

(d) Entry and advertisement.

42. The entry by the clerk of the issu-

ing of the writ, etc., is merely directory,
and his omission to do so cannot vitinte it.

Morrell v. Buckley, Spen. 667; Morrell v.

Fearing, Spen. 670, 672.

43. If clerk neglect to advertise the at-

tachment, until second term, the writ will

not be quashed where the other proceed-
ings have been regular. Conj v. Lewis,

2 South. 846. Infra, | 1U7.

II. How Executed.

(a) What may be attached.

(1) Rights and credits.

44. An attachment will lie for a fixed

and certain sum, whether it accrued by
covenant in a deed, or bond, note or sim-

ple contract. Barber v. Robeson, 3 Gr. 17.

45. It will lie for damages arising from
breach of covenant, whether liquidated

or not. Dickerson v. Simms, Coxe 199,

Kinsey, C. J. Supra, ? 4.

46. The attachment maybe served upon
money in the sheriff's hands as a right
and credit of the defendant. The sheriff

should not deliver the money to the audi-

tors, but bring it into court, and inform

the plaintiff or auditors in attachment, that

he has done so. Crane v. Freese, 1 Harr.

305.

47. A writ of attachment cannot issue

for a penalty intended to secure unliciui-

dated damages, claimed to be due on an
agreement under seal for the exchange of

lands. Cheddick v. Marsh, 1 Zab. 463 ; Brown
ads. Hoy, 1 Harr. 157.

48. Under the attachment act of this

state, a debt due the defendant in attach-

ment on negotiable paper before maturity,

is no less a right or credit of the defendant
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than a debt due upon the same paper after

maturity, or upon paper not negotiable:
and such a debt is, by the express terms of
the statute, made liable to attachment.
Briaut v. Reed 1 McCart. 27l2.

49. The supplement of 1806, {Rev. p. 44,

§ 12,) which exemjjts the personal property
of a non-resident debtor being in this state

from liability to attachment, at the suit of
a non-resident creditor, when the property
is exemi)t by the law of the state of which
both del)tor and creditor are residents, aj)-

plies only to personal projjcrty of a tangi-
ble nature, such as goods and chattels, and
not to rights and credits, as wages. Leon-
ard V. Lawrence, 3 Vr. 'S5o. Infra. | Go.

50. An attachment may be served upon
the proceeds of execution, as a right and
credit, in the hands of a constable, made
under execution for the defendant in an-
other action before a justice of the peace,
in which the defendant in attachment is

plaintiff, and winch proceeds have not yet
been paid into court. Davis v. Groves, June,
1875.

51. Liabilit}' of an officer for negligence
does not create an indebtedness, or a right
or credit liable to be seized under an at-

tachment. L(»nerso)i v. Huffman, 4 Zab.
674; 1 Dutch. Crlo.

52. The equitable interest which the
husband has in the fund, which is the pro-
ceeds of the land of the wife which has
been sold under the act for partition, is not
the subject of attachment. Osborne v. Ed-
tvards. 3 Stock. 74.

53. The equity of redemption in chat-
tels that have been mortgaged may be at-

tached. Long Dock Co. v. Mallery, 1 Beas.
93. See S. C, infra, I 12S.

54. A legacy charged upon real estate
may be attached in the hands of the de-
visee of the real estate, for a debt of the
legatee. But a mere personal legacy is

not attachable. Thorn v. Wri(/hf, 4 Hal.
lid, note. [Legacies now attachable. Rev.

p. 43, -i 9,]

(2) Money and effects.

55. Money, whetlier in specie or bank
notes, (which aretreatedc/(v7//cr, as money,)
if in the defendant's possession, or capable
of being identified as his property, may be
taken under an attachment. Sucli monej'
in the sheritl''s hands cannot be seized as
money under an attachment in his hands.
Crane v. Free.se, 1 Harr. 305. See Conover
v. Conover, 2 Harr. 1S7, and infra, 11. (/)

5G. Land held in trust for a, iirm was sold
under a mortgage, and the surplus money,
before it was brought into court, was at-

tached while in the hands of the sheriff by
a separate creditor of one of the firm.
Held, that the money was attachable under
the above circumstances. This case is not
within the principle of the decision in Shinn
V. Zimmernian. IHll v. Beach, 1 Beas. 32.

57. Money due on a judgment recov-
ered in a court of record, either in this

state or another state, cannot be attached
in the hands of the defendant in such judg-
ment on an attachment against the i)lain-

titt' therein. Shinn v. Zinnneminn, 3 Zab.
150.

58. Salary due to a ])ublic officer in the
hands of the state treasurer is not liable

to attachment. v. Davies, 3 Zab. 151,
Green, C. J.

59. An heir's share of the proceeds of an
executor's sale of lands under a will, may
be attached. E(/hert v. Hawk. 1 Beas. 80.'

60. A husband's interest in his wife's

personal property in the executor's hands,
can not l)e. Lazier v. Van Sawn, 2 Gr. Ch.
325.

(3) Goods and chattels.

61. Shares of stock can not Ije attached
if the certificate be delivered or the stock
transferred on the books of the company
before the attaclunent issued. State, Bush
V. Warren Foundry Co., 3 Vr. 439. Infra,

I 121.

62. But where such transfer is alleged to

be fraudulent, the attachment will not be
set aside on motion. Curtis v. Steever, 7 Vr.
304.

63. Goods in transitu, passing through the
state, and belonging to an absconding or
non-resident debtor, may be attached.
Morrell v. Buckley, Spen. 667. [Not if ex-

empt by the law of the state where the
non-resident lives. Rev. p. 45, | 12.]

(4) Lands and tenements.

64. The interest of a son in lands volun-
tarily conveyed to him by his father may
be attached for the son's debts. Den. Robin-
son V. Monjoy, 2 Hal 173.

65. M. entered into a written contract
for the i)urchase of several tracts of land.

He entered under his contract, and made
valuable improvements For the fraudu-
lent pur])Ose of defeating his creditors, he
procured the land to be conveyed to H., to

hold in trust for his benefit. Held, that the
interest which M. had in the land was sub-

ject to attachment. Williams v. Michenor,

3 Stock. 520.

GG. Query. Whether the interest of a ven-
dee in lands under an agreement to pur-
chase may he attached. Boi/d v. King, 7

Vr. 135.

67. The interest of a vendee who under
a ])arol agreement entered into the posses-

sion of lands, and before the attachment
issued entered int(^ a written agreement
for the sale of such lands, can not be at-

tached. Garr v. Hill, 1 Stock. 210.

68. Tlie ])roceeds of the sale of a house
and lot " which the debtor heUl in trust for

his Avife." Held, to be the property of the
husband. Yardley v. Yardley, 3 Vr. 215.
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(b) Manner of execution and sheriff's

return.

<)'.». WIk'ii ji sheriir attaclies liuul, lie

nuist iiu to tlic nwiiLT. w siu-li otlicr per-

son ;is iiiiiy l)i' in possession, and there

make tlie Jittiuliinent ; aiul if there is no
one in possession, then lie iiuist j^o to the

preniises, and there exeeute tlie writ; and
if tliere are several tracts of land lyin<i in

dillerent places, he must do the same in

regard to each, hut it is not necessary

where several lots constitute one farm;
and in attaching personal ])roperty. he
must seize them and take them into pos-

session ; and in attaching the riglits and
credits, he nnist go to the garnishee, and
give him notice of the attachment ; and
all the property, rights, and credits at-

tached must \k' inventoried and appraised.
Tomliit^on v. .SV/^.s-. 4 Dutch. 201 : o Dutch.
42().

70. A sherilf may execute a writ of at-

tachment against an ahsconding or non-
resident deb.tor. l)y a special deputy.
Morreil v. Gaaliiif r, Spen. >'u'-^.

71. A retvn-n hy the sherili'. that, •" by
virtue of the writ of attachment, he at-

tached a certain debt due to the said A..

in the hands of the said B., &c., appraised
at S500," is a valid return. Castner v. Styer,

3 Zidj. 23t>

72 If the sheriff return that lie has at-

tached " property."" as the property of the
defendant, instead of saying " goods and
chattels;" or in other respects, does not
show a literal complianc- with the direc-

tions of the statute, in executing the writ,

yet it will give the court jurisdiction of the
property attached, if there has been a sub-
stantial execution of the writ. Morreil v.

Buckle;/, Spen. Oii7.

7o. If the court can see by the sheriff's

return, a substantial service of the writ,

they will hold on to the property attached,
although his return does not state his com-
pliance with all the particulars mentioned
in the statute, as to the mode of service.

T/iOiiipson v Easthurn, I Harr. 100.

74. If the sheriifs return be defective it

may be amended. Thompson v. Eastburn,
1 liarr. lno. Iii2. Hombloirer. C. J.

lb. The attachment act does not api)oint
the mode of the sherift"s return of the writ,

and consequently his certificate that lie

has duly served the process, accompanied
by an inventory and appraisement, consti-

tutes, standing alone and unexplained, a
valid service. Boii'f v. Kinfj, 7 Vr. 134.

76. The necessary expenses incurred
by a sheriff in taking care of and jjreserv-

ing property attached, are to be assessed
and paid to him above the ordinary cap-
tion fees. The general rule is, that an ofli-

cer who, necessarily in the execution of

his office, disburses moneys, must be re-

imbursed. These expenses may be assessed
and recovered in a judgment obtained bv

5

any (creditor, as well as in that liy the
filaintill" in attachment, llainieas v. Smith,

1 Zaii 4«.i.'). liifrn. >,. 207.

77. Tbe officer can not recover of the
plaintilf in atta<'hnient the costs of a suit

brought against him for improperly exe-
cuting tlie writ. Vnrtia v. Hntaizer, 2 South.
4'.>(;.

7S. The oiliccr may seize and hold all

the goods of the defendant, although of

greater value than ^200, until he, or in his

absence, the head of his lamily claims his

exemption ;ind selects the goods. Bonnell
v. Dutiit. 4 Dutch. 1.53; o Id. 435.

7it. Pleadings kv. in replevin against an
oflicer and avowry by him under the at-

tachment, liroirii V. Blamit. 1 Zab. 40, 267.

ic) Inventory.

St I. An inventory returned with a writ

of attaclunent would lie defective, if it did
not state Avith certainty and precision,

what was the nature of the property at-

tached. ye<il v. Cook, ~) Hal. 337.

51. A writ of attachment creates no
lien on real estate, nor can any title be
accpiired by virtue of a sale under pro-
ceedings in attachment, unless the land is

inventoried and appraised, and return-

ed l)v the slieriti' as altaclu-d Tomlinmn
V. .S'/'//(.s-, 4 Dutch. 201 ; o Id. 42(5.

52. .ludgnient reversed because the in-

ventory was not signed by a freeholder.

Youman v. Bi/rou, Sept. 1S33.

(d! Priority.

83 The claim of an attaching creditor

is sul>ject to an unrecorded deed of which
he had notice. Garwood v. Garwood. 4
Hal. I<t3.

S4. The service of an attachment upon
mortgaged premises after the execution
and delivery of a mortgage, l)Ut before it

is recorded, creates no lien upon the prior

estate of the mortgagee, if the mortgage
is recorded liefore judgment is entered on
the attachment. Campion v. KHIp, 1 Mc-
Cart. 230; 2 Id. 476. 5(iO.

(S.5. A mortgage is given by A., living in

this state, to 13., of New York, on lands in

this state, to secure the payment of a bond
The mortgagor, afterwards, for purposes of
his own, executes, and causes to be re-

cfjrded in the proper office of this state, a

deed of the premises to the mortgagee.
The mortgagee, without having assented
to the deed, assigns the bond and mort-
gage, with all his other property, for the

benefit of all his creditors. Afterwards, a
' creditor of the mortgagee attaches the

land. The attachment will not hold the

propertv airainst the mortgage. Longatreet

V. Shipiaaii, 1 Hal. Cn. 43.'

86. An attachment fm- wages due hands

j
on a canal boat is paramount to a chattel

mortgage not duly re-filed in another state
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as to such Avages as accrued before such
re-tiUng. Hcrrick v. King, 4 C. E. Gr. 8U.

!S7. An attachment levied on a bank-
rupt's estate after the conimencoinent of

proceedings in bankruptcy, nnd l)efore the

adjudication, is not a Hen prior to the as-

signees title. rhiUips V. Hrlmbold, II C.

E" (Ir. 202. See Assignment for P.knkfit

OF Ckeditors, I
".'5.

(e) Right of pi'operty.

.S8. A sheriff has authority to reject

unlawful evidence, on an inciuest held be-

fore him, to try the claim of pro])erty

wbich he has levied upon by virtue of an
attachment. The receipt of the defendant
in attachment, for the price of the proja-

erty claimed, is I'ompetent prima fach- evi-

dence in support of the claim. Obart v.

Lrtson, 2 Harr. 78.

89. The words "or other ofhcer," in the

23d section of the attachment act, {L'cv. p.

46, ^ 23), must be restrained to mean coro-
ners, or such officers, other than sheritis,

to whom it appertains to execute process

out of the superior courts. Stn/krr v.

Skillman, 2 Gr. 189.
,

90. Where the return to the writ of at-

tachment shows that shares of stock,

standing in tlie name of a third person,

and in the name of the debtor's wife, have
been taken, the attachment will not be set

aside on motion, as to these shares, where
it is alleged there was a fraudulent trans-

fer by the debtor to hinder, delay and de-

fraud creditors. Cnrtia v. Steever, 7 Vr. 304.

See Assignment for Benefit of Creditors,

^32.

(f) Eflfeet.

91. The statute has only prescribed a

new writ or new mode of bringing a party
defendant, into court. If he appear, the

suit proceeds as at common law. If he
do not appear the court acts upon his

property : the proceeding is in rrni ; and
if the sheriiV has actually seized any of

his property, l)y virtue of the writ, that

property is immediately considered as in

the custody of the law, and gives the

court jurisdiction to proceed in tlie cause.

Thompson v. Eaxfhnrn, 1 Harr 1(10.

92. The plaintilf in attncliment has not

a lien upon tlie goods attached. They are

in the custody of the law Austin v. Wade,
Pen. 997 ;

ilelrillc v. Brown, 1 Harr. 364.

93. The intent of the statute is to bind
by a summary proceeding, in roa, the

debtor's estate for the equal henctit of all

his creditors. As soon as the writ is

served, the jyroperty is in the custody of
the law; and the service oi)erates as a

lien in behalf, not only of the plaintiff,

but of every other creditor w o presents

his claim before there is a legal discon-

tinuance. Cummins v. Blair. 3 Harr. 152.

94. The proceeding is in rem, and has

no effect except with re.spect to the prop-
erty attached. Miller v. Duufjan, 7 Vr. 21.

95 Projjerty is bound upon serving an
attachment. Lummis v. Boon, Pen. 734.

96. An attachment has not the same
binding force and effect as an execu-
tion. Beeves v Johnson, 7 Hal. 29.

!»7. The legal ])rocess of execution in

the hands of the sheriff is not aflected or
the title of a purchaser at the sheriff's

sale impaired, by an attachment issued
against tlie plaintiff in the execution, and
levied on the monej' in the hands of the
defendant, after the execution levied, and
before the sale. Simmons v. Vandegrift,

Sax. 55.

98. If goods aie wrongfully attached in

a justice's court, and an action of trespass

brought against the ])laintiff therefor, he
can show a subseiiucnt attachment out of

a higher court in mitigation. Hopple v.

Higbee, 3 Zab. 342. In/ra, ^ 197.

99. If a second writ of attachment is

sued out between the same parties, in the
same county, during the pendency of a
former attachment, the second writ of at-

tachment will l)e quashed. Harris v. Lin-

nard, 4 Hal 58.

100. A prior attachment regularly issued

in good taith, bars the issue of another at-

tachment into the same county against the
same defendant. Brundrcd v. Del Hoyo,
Spen. 328.

101. A second, attachment at the suit of

other plaintiffs, and for another cause,

mav issue while the first is pending. Brotoi

V. Jiissett, 1 Zab. 46.

102. One attachment issued and served,

is no bar to the issuing and service of an-

other in the same county against the de-

fendant by another creditor. The dictum
in Cummins v. Blair. 3 Harr. 152, contra

overruled. Dufy v. Wolf, 1 Zab. 475.

103. An attaclnnent levied upon goods of

the wrong person does not divest the prop-

erty so that a snltsequent attachment
against the actual owner cannot be levied

on the same goods. Liringston v. Smith. 5

Pet. 90. See Action, i 76.

HI. When ^^'RIT may be set Aside.

(a) At law.

104. The court will set aside the writ of

attachment, if it appears that the defend-

ant did not leave home with any intent to

abscond, thai he was in the state when the

affidavit was made, and that the plaintift'

had no reasonable ground for believing

the contrary. Branson v. Shinn, 1 Gr. 25().

105. An affidavit of the mere belief of

the plaintiff that the defendant absconds,

is not so conclusive on tlie court that it

can hear no contrary evidence nor enquire

into the grounds or fairness of such be-

lief. Tbid.
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lot). An :itt;icliiuent will lie (iiuislu'd, it" it

appear to tlie emut tiiat tlie (lefeiidant was
at llie time a resident of this state. An
aetnal residence is the requirement con-
temi)lated l)y the statute, and no distinc-

tion is made hetween a temporary and a
permanent character, l)et\veen a residence
tor a summer, or lor life. Citii Ihuik v.

Mt'rrit, 1 (Jr. 1:51.

107. It will be intended, that the writ

was signed and sealed hy the clerk, until

the contrary apin-ars; and even if it has
been sealed and delivered to the otlicer, hy
the attorney, without the knowledue of the
clerk, yet if rightly issued, after aflidavit

tiled, and it be recognized hy the clerk as

a writ out of his court, it will not be
([uashed. Mnrrd v. Bncklr;j, 8j)en. ()67.

1(18. An affidavit for an attachment,
made by an agent of the plaintitis, stating
that he i.s such agent; that he resides in

the city of J^ew York ;
and that the plain-

tiffs are partners doing business there is

sufficient, prima facie, to show that they
are non-resident creditors ; but the
contrary may be .<liown l>y affidavits, on a
motion to quash the writs. Monrl v. Fcar-
in<i, Spen. 670.

109. This is a remrdial statute, and as

well upon legal principles, as by its own
express enactmcTit, is to be liberally con-
strued for the benefit of creditors. Tliornp-

son V. EaMburn, 1 Harr. 100.

110. The first process in personal actions
in any of the courts of law of this .state, is

a summons or capias. I'he writ of attach-
ment is an exceptional and extraordinary
remedy given bv the statute. Leonard v.

Stout, 7 Vr. 370.
' See Action, ? 80.

111. The intendment will be in favor of
the legality <jf the proceedings until the
contrary is shown. Pcrrine ads. Evans, 6

Vr. 222.'

112. A foreign attachment issued again.st

a person whose actual residence and usual
place of abode was at the time in this state,

will be set aside, although he may have
temporarily removed into another state,

and the plaintiff's affidavit was made in

good faith. C7«/-A-ads Likens, 2 Dutch. 207.

113. In cases of foreign attacliment. the
;

affidavit is not conclusive as to the resi-

dence of the defendant, V)ut the fact may
be inquired into; and if the court is satis-

tied from the evidence that the defendant
did not reside out of the state at the time
the i)roceedings Avere instituted, they will

be set aside, notwithstanding tlie plaintiff

may have acted in good faitli in making
the affidavit. Brinvlred ads. Del Ho>ia, Spen.
328.

114. The court will superintend and con-
trol the writ of attachment by keeping it

within tlie design and intent of the act of
tlie legislature. An affidavit of tlie mere
belief of the plaintiff' that the defendant
absconds, is not so conclusive on the court
that it can hear no contrary evidence, nor

incjuire into the grounds or faLrne.s.s of such
belief, liranson v. Sliinn, 1 (Jr. 350.

115. If the writ be quashed, costs will

be allowed. Jfaif/ht y. Jiiiry, Feb. 1830.
116. The writ " to answer unto J. H., that

he render to him $2,(.M)0 which to him he
owes upon covenant," is defective; it is

neither in dtlA nor covenant, and has no
style of action, lironn mh.Hoy, 1 Harr. 158.

117. In attachment under the act of
April. 1852, [Repealed], if the writ is not
served on tlie defendant in time, it will he
quashed. The writ pjerfornis the offices

of a summons and an attachment. The
summons is the commencement of the
suit, the attachment an incident of it. If
the writ is quashed as a summons, the at-

tachment falls with it. Paul \. Bird, 1

Dutch. 55'.).

118. If an attachment be set aside as il-

legal, it will not be allo»ved to stand as a
summons. Kennadif ads/Chumar, 2 Dutch.
305.

119. The affidavit of defendant as to

residence is not sufficient to obtain a mo-
tion to quash, but a rule to show cause
may be obtained on it. Further evidence
must be produced to set a.side the writ.

Shadduck V. Marsh, 1 Zab. 434.

fb) In equity.

120. Parties. An attaching creditor has
such a lien as will enable him to set aside
fraudulent conveyances or judgments af-

fecting the jiroperty attached. Hunt v.

Field,\ Stock. 46; Williams v. Michcnor, 3
Stock. 520 ; Oakleij v. Pound. 1 McCart. 180

;

Robert \. Hodges. 1 C. E. Gr. 299; Curry v.

Glass, 10 C. E. Gr. 108..

121. Attaching creditors do not stand on
the same footing as bona fide purchasers.
The latter are entitled to protection on ac-

count of the payment of a present consid-
eration without notice ; but the rights of
third persons are not affected by an attach-
ment or a judgment, tliough the attaching
or judgment creditor may not be affected
with notice. Depeyster v. Gould, 2 Gr. Ch.
474.

122. Tliis court will not retain an injunc-
tion restraining proceedings under an at-

tachment by virtue of the act of 1855, when
it is admitted that the del)ts on which the
writ was is.«ued are justly due. on the
ground that said act is unconstitutional,
or that it was repealed without any saving
clause ; or that the attachment was not
properly executed by the sheriff; or that
the capital stock of the corporation is not
the subject of attachment. Beeves v. Cooper.

1 Beas. 223. Infra, >/. 159.

123. An attachment suit will not be re-

strained on the ground that the amount of
security required is so large as to make it

inconvenient or impracticable for the de-

fendant in such suit to dissolve the attach-

ment. Dungan y. Miller, 4 C. E. Gr. 218.
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124 The interi'st of defendants in attacli-

ment can in no wise be aileeted by the

price at wliich the property was sold, ex-

cept as it leaves a larger anionnt of their

debts n'.ipaid, and that alone constitutes

no ground for eiiuitablc relief H(mI</S(»i v.

Farrel, 2 McCart 8lt.

125. 'J'iie bill should state whether the

attaclnncnt w:is taken out against the de-

fendant as an absconding or an absent

debtor. If the defendant was an abscond-

ing debtor, the court certaiidy woidd not

grant him relief as readily as they would
if the proceedings had been against him
as an abs(>ut or non-resident debtor. Moore
V. G(nnble, 1 Stock. 24(5.

126. Inadequacy of price, coupled with

the considerations that the judgment being

in attachment against a non-resident debt-

or, who was not aware of the judgment
against him until the sale had actually

taken place, and that he has a good de-

fence against the judgment, are not enough
to justify the interference of a court of

equity. ' Eberhart v. Gilchrist, 3 Stock. K!?.

127 Where an insolvent corporation

made an assignment, and an attachment
afterwards issucnl, all proceedings in the

attachment suit were restrained, and the

creditors and assignee of the company were
enjoined from proceeding witli its business

and disposing of its etfects. Receiver to

be appointed. American Co. v. Pateraoti Co..

7 C. E. Gr. 72.

128. Equity refused to interfere where
botli complainant and def(Midant were non-

residents, and both had presented claims

under an attachment here ngainst S., also

a non-resident, althougli the defendant was
a preferred creditor under an assigiunent

in another state, and also held collaterals.

Benedict v. Benedict, 2 McCart. 15(».

129. Mortgagees may go into ec^uity to

protect the property covered by their UKjrt-

gagc as again.st subsequent attachments,

although the mortgage is not due. Lonf/

Dock (h. v. Midlery. 1 Beas. 93, 482.

130. In a foreclosure suit, in which a

judgment, creditor in attachment claims

the surplus money, it is not comi)etent to

show that such creditor had no such de-

mand against the defendant in attachment
as would sustain an attachment. Such judg-

ment cannot be drawn in (piestion collat-

erally. Brantlnijhain v. lirantlngham, 1

Beas. 100. Infra, i\W.

IV. ArrKAK.vNCK of Dkkkno.vnt.

(a) Mode and effect of entering.

131. An attachment is dissolved by the

entering of bail to the action. Dlckerson

V. Simms, Co.xe 9".>.

132. It is suflicient to enter the ordinary

rule, and insert therein a clause "saving

all liens created by the statute." Anony-
mous, 5 Hal. <)0.

133 Where a suit is commenced by at-

tachment, if the defendant enters an ap-
pearance, gives bond, and gets the attach-

ment dissolved, the personal ]jroperty

attached is discharged from the lien.

Schni/ler v. Si/h'esfer. 4 Dutch. -IS7.

134. The lien on the personal j)roperty

is dissolved u])on the debtor's appearing
and giving bontl for the return of tin; i)er-

sonal ])roperty according to the statute,

the pliuntitf and creditors must then look
to the bond only, unless a new lien is cre-

ated by placing an execution in shei'itf's

hands before the defendant has aliened it.

Vreeland, v. Bruen, 1 Zab. 214.

135. Before the act of :\Iay 30, 1S20, (Rev.

p. 48, ? SO,] the lien on the real estate was
also lost b}' defendant's perfecting his ap-
pearance; l)Ut the third section of that act

preserves the lien on the real estate in all

cases, until the del)t of the i)laintill'is satis-

tied, his ;iction discontinued, or judgment
against him therein. Ibid.

13(). If there be an attaciiment against
A. and another against A. and B. in the
hands of the same slierilf who attaches the

goods of A. on both writs, it is irregular

on dissolving the attachments to take; one
bond for the return of the .goods attached
in both suits. There should be a separate
bond in each suit. But this does not viti-

ate the bond ; the recital of tlie second writ
will be considered surplusage. Ilanness v.

Smith, -2 Zab 332.

137. If the defendant ai)pears and dis-

solves the attachment as to all the creditors

who have put in claims, they will be en-
titled to costs, if thej^ recover any sum.
Reed v. Cliff/ury, Spen. GIO; Hamiess v.

Smith, 1 Zab. 495.
|
rroc{U'din_<;s, Avhere

appearance is entered without bond. Rev.

p. 48. 'i 38].

(b) Action on bond.

138. If, j^ending an attachment against
real and pei'sonal ])roi)erty. the defendant
applies for, and obtains liis bankrupt's
discharge, then dissolves the attai'hment
b.v givin.t;; bond, a])i)earing and accei)ting

a declaration, and toit pleads his discharge,
the plea and discharge are good, so far as

his personal liability and personal proper-
ty are concerncni ; but a special judgment
will be given for plaintirt", to be satisiied

out of the real estate attached oidy. Vrec-

land v. Bruen, 1 Zab. 214.

139. When an attachment levietl upon
goods is dissolved l)y the defendant appeai'-

in.s:; and .giving bond for the return oi' the
goods to the sherill', and judi;nient is ob-
tained by any creditor in attachment, the
goods, or their value, nuist l>e returned
to the sheriff, to he disti'ibuted under tlie

direction of the court. Ilitnncss v. Bonnell,

3 Zab. 159.
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140. The bond, on the dissoliitiim of an
attarhnicnt, is for tbi> honi'litof, .•md ciui

lie prosi'cutcil l)y any otluM" creditor aijply-

iiijj, as well as tlie plaiiitill" in attaclinieiit :

the amount recovered is for the l>enelit of

all applvinji creditors. Jfaniift^!^ v. i^niitli,

2 Zah. ;-i;i2.

'

141. If all creditors \\\\n ajijjly in an at-

tachment are satislicd, the couit will not
order tlH> bond given on tlie dissolution of
the attachment to he a.ssiiiiied for prosecu-
tion. Ildiiiicss V Jio)t)ti'll, ;> Zab. b")'.).

142. If a creditor in attachment, to wliom
such bond is assigned, in declarinj;- there-

on, alletii' that he applied to the court, and
ohtained judunient auainst A., in sucli pro-
ceeding;" it is a sufHcient averment, that he
a]ii)lit'd in tlu^ suit against A alone. It is

not necessary that it should be av(>rred in

such suit, tliat the plaintilf applied to the

court before tlu; attachment \vasdisst)lved
;

the defendant i^ precluded from disjjuting

that, by acce]:>ting a declaration in the at-

tachment suit. Hauness v. Smith,'! Zah.

14o A breach is sufficiently .set forth, if

laid in the words of the condition. Ihid.

144. It is not a good plea to a suit on a

bond given on the dissolution of an attach-
ment, that A., alone, recovered a judgment
in such attachment, and that sufficient of
the goods attached were returned to and
levied u{)on by the officer to whom a fieri

/arms had been i.ssued upon such judgment.
ILnuiess v. Ronncll, 8 Zah. \o\).

14."). Tn an action on the bond, the mea-
sure of damages is the amount of the
plaintiti's judgment recovered in the for-

mer suit, with the costs of that suit, and
judgment sliould be entered for the penalty
of the bond, and for thedamages sustained
by tlie plaintiti". ascertained as before stated.

Schuijlcr V. Sj/h'r-sfer, 4 Dutch. -i87.

14<). If judgment is recovered by the
jilaintiH'. tlie projjerty may be surrender-
ed in tlischarge of the bond, but it must be
delivered in the same condition, as to title

and encuml)erance, as it was w'hen the
bond was executed. Ihiil.

V. DiscoxTixrAxcp: by Creditors.

147. A suit by attachment against an ab-

sent or absconding debtor, after service of
tlie writ by a sheritl". cannot l)e settled by
the i)arties, out of court. It can be dis-

continued only by application in open
court after return of the writ. CKniNiina v.

niai)\ 8 Harr. 151.

14S, If an attachment has been discon-
tinued by plaintitf by motion only.made in

open court, without fraud, before any otlier

creditor had applied to the court or audit-

ors, the discontinuance will not be set aside

on application of another creditor made to

the court on the same day, even if lie had

given notice to the plaintilfs attorney be-
fore the discontinuance, that he would ap-
|ily under the attachment. If the discon-
tinuance he entereil by fraud, or in l)ad

faith, it will he set aside. JJii^ii v. Wolf,
1 Zah. 47").

14'.i. When- parties settle an attachment,
the action continues and tin; lien holds
good for all credit(trs who may aj)ply or
enter rules before lh<' discontimiance is

entered. Smil/i v. Ward/ n. U \'r. 84(5.

\'I. .ViniToiJs.

lai Appointment.

loO, Where one auditor moved out of
the county, the court upon ai)plication in

behalf of the plaintiti" in attachment
api)ointed another auditor in liis place.

Cfir>/ v. Letriii, 2 South. 84<).

Jol . Where the auditors were interested
others were appointed in their place.

Anouymous, 1 Harr. 8.>5.

152. Query. Whether a creditor can
be an auditor? Hartsliorne v. Johnson, 2

Hal. 108; reversed MajL 1S20.

(h) Powei's and duties.

158. The court may refuse to enter judg-

ment in attachment on the report of audi-

tors, and may refer the matter back to

them if they think that the auditors have
made a mi.s'take in law. Berry v. Od/ct, 1

Hal. 179.

154. The court out of which an attach-

ment issues, has the power to allow time
to the auditors to make their report, be-

yond the tliird term from the issuing of

"the attachment. Though the language of

the rule, referring back the report of audi-

tors is,
'• tliat the report of the auditors be

referred back to them ; and that they have

time until the lirst day of next term to

make their report," yet the limitation of

time contained in the rule is in no wise of

the essence of the authority of the audi-

tors, nor does its lapse disrobe them of

tlieir character as auditors, or extingui.sh

the power of the court over them and

their report. Taylor v. Woodward, 5 Hal.

1S2; Hartshornex. John.vm, 2 Hal. lO'.i.

155. Though the auditors make report

at the third term, yet if the rei)ort is re-

ferred back to them, they may properly

include in it the demand of a creditor

not exhibited to tliem until after the re-

port had been referred back. Ibid.

15G. If auditors in attachment do not

proceed according to law, or if they disre-

irard the evidence before them, the court

Vnay set aside their report, and refer the

matter back to them. Phmiix Iron Co. v.

X. Y. Iron Co., 3 Dutch. 485, Whelpley, J.

157. The remedy for ajiplying creditors
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desiring to attack a jiulgment presented to

tho iiuditor, i.s V)y application to the court

out of wliich tiie attadiniont i.s.suod. If

the auditor has roi)orte(l upon tliis judg-
ment u])on tlie gnnind that he was con-

cluded therehy, the report may he sent

hack to him and testimony taken to show
that tlie judgment was fraudulently en-

tered. Stewart v. Waltera, Feb. 1870.

loS. No sale can l)e made williout an
order of the court. Tomlinson v. Stiles, 4
Dutcl). 20 1,-204, Green, C J.

l.')'.>. Stock of an incorporated company
mav he sold hv auditors, in attachment.
Castle \. Carr. I'Harr. 3t»4. Snpra, ? 122.

IGO. A sale of land l)y the auditors will

convoy the estate, although the title had
heen fraudulently jilaced in the name of a

third person, and the latter will he decreed
to execute a deed to the purcha.ser at the
auditors' sale Miller v. Jamison, 9 C. E. Gr.

41 ; 11 Id. 4()4; reversed July, 1870.

IGl. The title of a bona fide purcha.ser

for value under a judicial sale, the judg-
ment and order for sale remaining in full

force and unsatisfied of record, cannot 1)0

defeated hy [tarol jjroof of a payment of
the del)t Ijy the defendant in execution to

the plaintiff hefore the sale. Nichols v.

Dhsler, 5 Dutch. 293; 2 Vr. 461.

162. A sale l)v auditors in attacliment of

several tracts of land, that might conve-
niently and reasonahly have heen sold sep-
arately, and where a sale of part would
have l)een sufficient to satisfy the dehts of
the plaintiff' and the applying creditors, is

a clear hreach of trust, and will he set

aside as void. Johnson v. Garrett, 1 C. E.

Gr. 31.

163. The sale may he set aside where
the description was defective and the price

realized grosslv inadequate. Hodfjson v.

Farrell, 2 ^NfcCart. 88. See Weber v. Weit-

linrj, 3 C. E. Gr. 441 ; Diehl v. Page, 2 Gr.

Ch. 143.

164. On motion, the court ordered a
horse and carriage to he sold hy the audi-
tors, heing perishahle property. Anony-
viov!^. 3 ITarr. 26.

1G5. If a sale be set aside on the ground
of gross negligence, the auditor mu.st pay
costs. Johnson v. Garret, 1 C. E. Gr. 31.

166. Surplus money in a foreclosure
case cannot properly he paid to the plain-
tiff in attachment—the auditors are the
persons entitled to receive it. Branting-
hani V. Brantingharn, 1 Boas. 160.

VII. Ckkditors.

167. A creditor applying to the court to

come in imder an attachment, is not hoimd
to file his claim wlion he applies. And if

he does file a claim, he is not thereby re-

stricted from proving beyond the amount

specified. Hanness v. Smith, 1 Zah. 49o.

Supra, <; 15o.

168. Creditors not exhibiting their ac-

counts to tiie auilitors in attachment, until

after judgment, can derive no benefit

from the attachment, Vjut may take out a

new attachment against the surplus of de-

fendant's propertv, if anv. Mount v. Flu.

2 Hal. 83.

169. Where the debtor dies after the re-

turn day of the writ of attachment, the

action is not thereby abated or discon-

tinued, and a creditor may a])i)ly or enter

his rulr- to be admitted, as if the defendant
were alive. Smith v. Wtirden, Vr. 346.

170. Creditors are not bound to bring in

their claims; the only consetiuence of a

failure to do so is loss of all share in the
propertv attached. Phrrnix Iron Co. v. V.
Y. Wrought Iron Co., 3 Dutch. 490, Whelp-

ley, J.

171. The jury are to find tlie amount
due the plaintiff or applying creditor in

the same manner as if the suit had been
begun by summons. Ibid.

172. If a creditor imposes a fraudulent
claim upon the auditors, or one which has
been satisfied, equity Avill grant relief

either by enjoining its enforcement or or-

dering restitution. Tompkins v. TompHns,
3 Stock. 512.

\l\l. G.\RNISHEK.

173. A party can not attacli the salary

due an officer in the hands of the state

treasurer, so as to make the state a gar-
ni.shee. v. iJarie.s, ''> Zal>. 151.

174. A municipal corporation may be
a garnishee. Davis v. Groves, June. 1875.

175. A scire facias, against a garni.shee in

attachment, is defective, if it does not state

with precision and certainty, the nature of
the property attached. The words "rights
and credits" do not sufficiently specify the
nature of the propertv. Neal v Cook. 5
Hal. 3.37.

176. The giving of a bond by tlie gar-
nishee in attachment, conditioned for the
safe keeping and delivery of the property
attached, is no waiver of the garnishee's
lien upon the propertv. Outctdt v. Durlifuj,

1 Dutch. 443.

177. In a proceeding by scire facias

against a garnishee in attachment, if there
be the judgment of a court of competent
juri.sdiction against the defendant, the gar-
nishee cannot bring in rjuestion the regu-
larity or legality of the proceedings. Lo-
merson v. Hoffman. 4 Zab. 674.

178. It is not necessary that a scire facias

against a garnishee in attachment should
be returned to the next term ; that part of
the statute is directory, not imperative.
Ibid ; reversed, 1 Dutch. 625.

179. The garnishee in attachment can-
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not, l)y |)l('a to the wiit iA' scirrj'acias or to

an iiction upon a ju(l,i;nuMit rocoveriMl

against liiin, call in (luestion the rogular-

ity of the procuH'tlings in attaclinicnt, or

controvert the shcrilT's rcluni, that the

writ of iittachniont was duly served. ( 'ast-

iirr V. Sli/ir, 3 Zab. 2'.M).

180. In scire J'iirid ft aj;;ainst a garnishee,

rlie defendant is coniinod to the jdea pre-

scribed by tlie ()lst section (Jlcv. p. ~)o, i! I
)

;

but he is not concluded by the terms of

the plea, fi-oni showing or insisting upon
any matter of law or fact, which would and
ought to i)rotect liim. in a. court t)f law and
justice. U'cMi v. BluckwcU, 3 (Jr. 5,").

151. The garnisiioo in attachment can-

not demur to a scire faciaa issued under
the act for the relief of creditors against

absconding and absent debtors, {Rev. ]i.

n3, |()1). The court will not permit the

plaintiii" in attachment to enter judgment
upon a .<c/7V'/'(fc/a.s against a garnishee, un-
less it api)ears on the scire facias, in whose
liands the property was attached, and what
that property consisted of. TfW.s// v. IHack-

irell, 2 (xr. 344.

152. On looking into the I'ecord, if the

court perceive the whole prf)ceeding, on
the ])art of the ])laintiti' is a nullity or void,

110 judgment, by default or otherwise,
ought to be given against the garnishee.
Ibid.

183. Ill a suit by the defendant in at-

tachment, against the garnishee, the pro-

ceedings in attachment cannot be treated

as a nullity, when set up by the garnisliee

as a defence, on thegroundof asulestantial

defect in the affidavit on which the attach-

ment issued. linssell v. Work, 6 Vr. 31G.

184. It is error in a justice of the peace
to give judgment against a garnishee, in

attachment, without first summoning him
by process in the nature (jf scire facias to

appear and show cause why the plaintitt'

should not, for the amount due him, have
execution against him, the garnishee.
Brackon v Valentine, 1 Harr. 484; Conover
v. Conover, 2 Harr. 187.

185. Although the statute does not pre-

scribe or detail the mode of proceeding
against a garnishee, yet the justice ought
to proceed as near as may be, in the man-
ner directed l)y the statute, in the superior
courts. Judgment must first be given
against the defendant in attachment. Ihid.

186. A garnishee is not liable for inter-
est on the amount attached while he is

bona fide restrained from payment by the
legal operation of a foreign attachment.
Blair V. Porter, 2 Beas. 270.'

187. In jjroceedings under the attach-

ment law against garnishee, no writ of in-

quiry had issued to ascertain the sum due
to plaintifi", and afi.fa. sul)se(iiiently issued

against goods and lands of garnishee on a
judgment obtained against his administra-
tor, was set aside foi- irregularity. Caiian

V. Carryell, Coxe 3.

I8,s. In a trial on a .scire facias against a
garnishee in attachment in whose hands
moneys of the defendant in attachment
had bc(ni attached, it is sullicieiit prima
facie i)roof to show that llu; garnishee, as
constalile, had sold })roperty of the d(d(Mid-

ant in attachment which liad been levied

upon iiy him to an amount exceeding the
executions in his haixls. IjOimrson x.llalf-

)H<rii, 4 Zab. b74 ;
reversed, 1 Dutch. ()25.

181). A bill in equity is not the proper
remedy to compel the i)ay)n(mt by gar-
nishee of the monevs attached. Egbert v.

Jl<(irk, 1 Beas. 80.

IX. Judgment.

I'.tO. Allliougli (he service of the wi'it be
irregular, the judgment (;annot be im-
peached collaterally by the garnishee or
anv other person. Caslner v. Styer, 3 Zab.

230; Hartshorne v. Johnson, 2 Hal. 108;
Rassel v. Work, 6 Vr. 316; Diehl v. Paqe, 2

(Jr. Ch. 143. Supra, | 130.

191. But where the debt on which the

writ issued was not attachable, the de-

fendant in attachment is not estopped by
such judgment from recovering against the
plaintiff in attachment and the applying
creditors. Schenck v. Griff'en, June, 1875,

Court of Errors.

192. In an action on a judgment in for-

eign attachment obtained in another
state, such judgment is n»t conclusive,

and the defendant may plead nil debet.

Curtis v. Gibbs. Pen. 399!

X. Attachment Issued by Justice of the
Peace.

193. It is too late after the lapse of a year

to apply to a court to open a judgment in

attachment. Walker v. Ander.'son, 3 Harr.

217.

194. Attachment cannot lie i.ssued by a

justice where the sum demanded exceeds

"fifty dollars. Brii/hf v. Hand, 1 Harr. 273.

[Now one luuulreil dollais. Her. Attach-

ment, 'i 02 1

.

195. Jurisdiction v/ill not be presumed
on certiorari, but must l»e shown. Jejf'ery

V. Wooley, 5 Hal. 123.

196. The affidavit, though defective,

gives the justice jurisdiction, and his judg-

UKMit and proceedings, as well against the

garnishee as against the defendant, can be

vacated onlv in a direct proceeding. Bus-

sell V. Work', 6 Vr. 316.

197. If the judgment of a ju.stice of the

peace in an atta'chment case is removed to

the circuit or supreme court and reversed,

and the record remitted to the justice to

liroceed according to law, the justice can-
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not re-try the case. Ho has no authority
to proceed in tlie case after reversal. FUnia-
gan v. Jerome, b Dutfli. 3'Jl. Supra, k '.18.

198. It must clearly appear, by the con-

stable's return to an attachment, that

some property was attached, or the justice

'cannot appoint a day for the hearing- of the

cause, and render judument for tlie ])lain-

titt" It must lie stated on the docket that

proof was made of the due advertisement
of the attachment. Leniz v. Callin, 2 Dutch.
218. Supra, 'i 48

199. The return to a writ of attachment
by a constable, that he served the writ of

attachment according to the statute in sucli

case made and provided, is insuHicient.

He should return the way in which lie

executes the writ, so that the court can
judge whether it is according to law. Cris-

mnn v. Swisher, 4 Dutch. 149.

200. It should appear affirmatively in the

proceedings under an attachment i.ssued by
a justice of the peace, that on'the return of

the attachment, the justice hxed a day for

the hearing of the cause. Ibid.

2i)l. The rejK'aling clause in the act of

1830 does not touch or repeal, (Eev. J ustices

Court, I 59), l)Ut a claimant has a right to

apply to a justice of the peace and have
his claim tried in the manner directed by

the .said 59th section. Stri/kcr v. Shilhnan,

2 Gr. 189.

202. It ought to appear on tlie docket
when the process was returne 1, and that

the justice then appointed a day for hear-

ing the cause, and that on that day the

plaintiff pi'oved to his satisfaction that the

plaintilf had advertised the attachment
in the manner jiresc ribed by the statute.

Conover v. Couover, 2 Harr. J 87.

203. The justice should give judgment
for the jdaintitf against the defendant for

sucli sum as, upon the evidence in the

cause, he found due from tlie defendant to

the plaintiff, leaving the plaintiff to pursue
his lawful remedv against the garnishee.

Ibid.

204. A scire facias cannot issue out of a

justice's court against a municipal corpora-
tion as a garnishee. Jersexj City v. Horton,

9Vr. '

205. An appeal does not lie from a judg-
ment of a justice in an attachment case.

Laird v. Abrahams, 3 (Ir. 22. [Appeal may
now be taken. Eev. Attachment. i> 66].

2(10. The defendant in attachment in a

justice's court must hie a bond on ajipear-

ance Davis v. Groves, June, 1875.

207. Constable may recover from j)lain-

tiff in attachment, legal costs of executing
the writ, where defendant has no property,

but not expense of removing goods or of

suit brought against him for executing
writ improperly. ( 'nrtis v. Hulsizer, 2 South.
496. Supra, § 70.

208. An attachment issued from the su-

preme court supersedes one previously is-

sued by a justice of the peace, and the

quashing of the writ issued from that court
does not revive the proceedings before the
justice. He can neither issue execution
nor render judgment in the cause thus
commenced before him. Broun v. Abbott,

1 Harr. 319
209. The proceedings may be removed

hy certiorari before the defendant's appear-
ance. Alters v. BartH, 2 tir. 330.

210. Or after judgment. Couard \. Con-
ard, 2 Harr. 154.

See Certior.^ri, Convey .\n(E, IV., Scire
Facias.

ATTORNEY AND SOLICITOR.

I. Admission.

II. Privilege.

III. Authority.

IV. DiTY AND Liability.

^^ Fees and Costs.

VI. In .Tr.sTicES Courts.

I. Admlssion.

1. The court are not limited in tiieir

inquiry as to the moral character of an
a]iplicant for an attorney's license to the
certificate, but will, and are bound, in
cases attended with suspicious circum-
stances, to look behind it. An indictment
found, and pending, or quashed for formal
defects, if it charges any matter involving
moral turpitude, is such a charge as the
court from their personal knowledge will

notice, and require the a])))licant by oath
or otlierwise to jiurge himself therefrom,
before they will admit him to examination.
Attorney's License, 1 Zab, 345.

2. An attorney may be struck off the
roll for (1) breach of the rules of the court,

(2) breach of otlicial duties, (3) all such
crimes and misdemeanors as afi'ect his
moral character. Anonymous, 2 Hal. 162,

1(U. Fi,r<l. J.

3. Where an attorney was charged with
larceny, a rule to show cause why his
name should not be struck from the rolls

was refused, before he had been indicted
and convicteil. Ibid ; see Willson v. Willson,

2 South. 790, Kirkpatrick, C. J.

II. Privilege.

4. A bill of i)rivilege need not allege that
the defendant is personally present in court.
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I'livilct't'.— Aiitliurit\

All pnu'tisiiiu: attorneys are presumed lo he
jirt'Sfiit ill roiirt. Benuitif/fon Irmi Co v.

Uiithi-rjord. \\ Harr. 105.

o. It i.s not lU'OPssnry in a liill of itiivilcjic

against an attctincy, to insert the words,
"|>rt's»'nt here in tunrt." Siicli a l)ill may
('onchidi'. witli a prayer for relief; or in the
eoininon furni 'theretoro he hrinj^s suit,

ite." N. ('. :\ Harr. loS.

6. If suit he hroiiirht against an attuiney
hy hill of i)rivilege, service of ef)|iies of the
hill, and of the rule to plead, must he a

service analogous to the service of a sum-
mons, under the practice act. If such
service cannot he made the court will direct

what service shall he sufiicient in the par-

ticular case. Anouymous. Spon. 404. See
Rev. Practice. ? 2.

7. An agreement, made in the presence
of an attorney, hetween his client and a

third iierson. is not a privileged com-
munication. Ciirr V. Wflil. 4 (". K. (rr.

.SI '.I.

See Arhest. '"/. hi.

111. ArTHoRITY.

s. The presumption is tliat an attorney
is authorized to hring a suit in the name
of the plaintiff. Xorrisx . Doufihixs^. '1 South.
817: Easton au(J Amhoy R. R. Co. v. Grcen-

icich. 10 C". E. Gr.. oOo.

'.•. Where a cairaMs tiled agaii st prov-
ing a will hy a person who claims to he
attorney in fact for legatees under a former
will, who, if living at all, live in a distant

state of the union, and no power of attor-

ney is produced fn»in such legatees. H*'ld.

that the fair presumption was. under the
circumstances of this case, that no power
of attorney was in existence, and that it

was the duty of those opposing this will on
V)ehalf of such legatees to give some evi-

dence of tlieir heing still alive, and of the
authority to appear for them, if they wish
to attack the present will hecause of their

not heing mentioned in or provided for in

it. Pamtrist V. Grahnm, 2 McCart. 2'M.

10. A man cannot hring an action in the
name of another without authority. Sinvjze

V. Coiirxni. •! Hal Ho.

11. The record is pr'nno facie evidence
that tlie attorney who appears to the suit

or cdulesses the judgment is duly author-
ized for that purpose. Price ads. Ward. 1

Dutch -l-lf).

12. A. assigned to B.. a decree and all

the rights, powers, and equities, appertain-
ing to the same, as fully as ihey were pos-

sessed hy himself, with authority to collect

the same in his name. (fee. B. agreed to

pay, on the execution of the agreement,
a specified portion, and the remainder in

one year. For the purpose of securing the
last payment it was agreed that A. should
hold a lieu upon the decree, as fully and
as ))erfectly as though th<,' same hall not
heen assigned, and in the event of the nrm-
payment of the said last mentioned sum.
A. should have the jiower to jiroceed to
collect the same n|ton the decree, giving
B. thirty days" notice; and if upon the
s.ale, the premises should i)roduce more
than the last Mentioned sum. .such exces.s
was to be ])aid over to B. //r///, that B.
had no antliority, under the agreement, to
collect the nioney as the attorney of A.,

and discharge the de<'ree. Hinlmn Minnif.
Co. V. Elmeudorf, 1 Stock. 47.'^.

13. This court will not relieve a def<-iid-

ant in an action of ejectment, from the
consequences of ji lule tr» cor.solidaie,

though he denies that the rule has heen
entered hy his authority ; hut the court
will leave him to pursue his remedy, if he
liave any, against the attorney. wIkj has
assumed {o act in Ids name, heyond his
authority or without any power. i>eu. Hrn-
drickao)! v, He)idri(kson. 8 (!r. lo2.

14. A solicitor employed hy one of sev-

eral executors or administnitors. and tiling

a hill in the name of all. will not he com-
pelled to pay costs although the name,
of one of the administrators he inserted in

the hill of complaint without his consent.
Dare v. Allen, 1 (ir. Ch. 2.SS.

15. Creditors, who wish a dehtor re-

manded, must themselves express dissatis-

faction with the truth and fairness of his

proceedings and enter into the stipulation

refiuired hy law. An .ittorney cannot act

for them in these jiarticulars. excejit hy
virtue of a special authority given to

him for tViat purpose. II<H/aii v. Untion,

Spen, .S2,

16. Party cannot prosecute hy two or
more attorneys in partnership. Willxon v.

Willson. 2 South. I'.fi. See Rer. Practice,

n.
17. The acknowledgment of satisfaction,

or a discharge of a judgment hy an attor-

nev. hinds his client. Wi/rofl' v. Jiert/rn,

Coxe 214.

IS. A solicitor has no authority to agree
with the holder of a mortgage that his

client, the mortgagor, will waive the de-

fence of usury. Waririch v. Marlalf. 10 C.

E (Jr. hSS, ]'.t8. Reversed on appeal, on
the evidence. Waruich \. Daireif. 11 C E.

(h: 548
l'.>. If it appear hy record that the

defendant aj)peared hy attorney, he may
disprove the anthoritv of the attorney.

7/r.s.s v. Cole. 8 Zah. ll»)i Ciford v. Thorite,

1 Stock. 70,3.

20. In an action njion a judgment,
recovered in another state, want of au-

thority in the attorney hy whom the

appearance of the defendant was entered,

or the judgment confessed, may he shown
in avoidance of the judgment. Prire ads.
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Ward, 1 Dutch. 225; Thompson v. Whit-
man, 18 Wall. 457, Bradley, J.

21 Xor, in 8U('li case uill the cuurt
notice tlie docket entries .>*howing an
ap[)earance bv a .solicitor. Harrison v.

Roiran. Pet. C. C. 489; but see Field v.

Gibbs, Id. 155.

22. Process issued against two defendants
in tre.>ipass was served on one only, and no
appearance entered tor the other, but a plea
witliout bis authority tiled for both : at the
trial the latter was found guilty, and the
other acc[uitted, on motion the verdict and
proceedings were set aside. MvKeluaii ads.

Jonea. 2 Harr. 345.

23. That tlie attorney of the jilaintift'has

no authority to prosecute the suit, is not
the proper subject matter of a plea. The
proper mode for the defendant to take
advantage of such a fact is, by motion to

the court, to stay proceedings. Xorth
Brunswick v. Booraem, 5 Hal. 257.

24. An attorney who enters an appear-
ance without authority is answerable in

damages for the injurv thereby occasioned.
Field V. Gibbs. Pet. C.'C. 155.

'

25. A solicitor has no right to accept a

part of a debt in j)ayment of the whole,
without express authority of his client, and
liis receipt for it as payment in full, when
given without authority of his client, and
that fact was known to the debtor, will be
treated as a nuUitv. Watts r. Frenche, 4 C.
E. Gr. 407.

26. An attorney has no right to give u^j

the security of his client, unless he receives
actual payment or is specially authorized
to do so, but if the client acquiesces the
authority will be presumed. Terhune v.

Colton. 2 Stock. 22: 1 Beas 812.

l\'. IMtv .\.\d Li.\bii.ity.

27. An attorney nuist enter an appear-
ance before he can be heard. Se.rf(>n v.

Fenna. iir. Co., 2 Hal. lOU ; Sailer ads. State.

1 Harr. 357.

28. An attorney may move to (piash a
writ without entering an appearance.
Skillrnan ads. Coolboia/Ji. 4 Hal. 246. See
Coxe v Jdiuis 4 Ilal. 378.

29. An appearance liy an attorney of a
tenant on wliom a tax notice has been
served under jJ 21 of tlie tax law of ]So6.
does not cure the defect. State, Schushard
v. Brake, 4 ^'r. 1514.

30. Upon the call of the bar a counsellor
can make no motions for or in behalf of a
Younger counsellor before the name of the
latter is called, unless the former is actually
of counsel in the cause. Smith v. Trenton
Bel. Falls Co.. Spen. 116.

31. The opinion of counsel not in prac-
tice, and given in a case other than that

before the court, may in the discretion of
tlie court be (juoted at the bar, not as an
authority in a technical sense. Init to

assist the court, Anonymous, 1 Wall Jr.

107.

32. So. counsel may be called upon for
an opinion in matters of practice, as
amicus curiae. See A nonymous, 3 Hal. 269

;

Moran v. Green, 1 Zab. 572, note.

33. In cases of manifest error it will not
excuse an executor, that he acted on the
advice of counsel ; but in doubtful cases, it

is a circumstance entitled to great weight
in liis favor. Kiu;/ v. Berry. 2 Gr. Gli. 2<>1.

34. The advice of counsel is no justifica-
tion for violating an injunction. Filz(/erald

V. Christl.b C.H'Ch-.gO; JIcKilloppx. Taylor,
10 C. E. Gr 13<J.

35. An amendment of an answer in
chancery was refused where the only al-

leged ground was that the defeiidant swcire

to the answer under the advice of coun-
sel, and not from his own knowledge. Van-
devere v. Beading, 1 Stock. 446.

36. It is the duty of the attorney, when
the clerk is incomi)etent from want of the
requisite skill, to see that a judgment ob-
tained for his client is properlv enrolled.
Griggs v. Brake. 1 Zab. 161».

37. The clerk is not bound to enter any
rule ordered by the court, unless the at-

torney requests him to do so, and furnishes
him with a draft of the nde, or a sufficient

memorandum to enable him to enter it.

ThompsoD V. Pippitt. 3 Harr. 176.

38. In the case of an individual defend-
ant, or of a corporation who has appeared
by attorney, service of a declaration on
the attorney is a sufficient service. Bock
V. EUzabethtowii Mfg. Co. 5 Vr. 312.

39. Sale set aside, when the agent of an
incumbrancer, whose interests were preju-

diced by the sale, and who intended to

purchase, was prevented from attending
the sale by accident and by an iniinten-

tional mistake of tlie com])lainant"s soli-

citor. Scamdii V. BIt/gi/is. 1 Gr. Cli. 214.

40. Or, by the negligence or bad faith
of the solicitor Williams v. Boran. 8 C.

E. Gr. 385. See Wetzler v. Schaumann, 9
C. E. Gr. 00.

41. Agreements made by attorneys and
counsel, as to the manner of conducting a
cause, will Ite resjiected and enforced W
the court; but such agreements are not
legal contracts, and are under the discre-

tion and control of the court; and an
agreement wanting in nuitviality, and by
wiiich, without the consent of his client,

an attorney has waived his client's sub-
stantial le.ral riu;bt. will not be enforced.
Hide V. Lawrenre. 2 Zab. 72. 99.

42. Where a pajier is presented by coun-
sel on one side, to counsel on the other,

which he is not bound to receive and con-
sent to or amend, if the jiaper is not at

the time agreed upon, the party who pre-

sented it cannot afterwards claim to use it
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43. A statement of facts agreed upon
liy the oounsol in a cause is not liinclini;

unless tiled \vitl> tlie elerk of tlie court;
until then it may 1)0 altered or r(>voked hy
i'itlier partv. Grui/ v. Rohinsoti, Februan/
LSTt).

44. An agreement of facts for a stati'

of tlu> case, hy counsel, cannot he used on
a suhsequent trial as evidence of what a

deceased witness said on a former trial.

Sloan V. SoiiirrH, Sj«en. ()7.

4"). ^^'here the counsel of the parties to

an appeal agree that nothing- shall l)e ilone
(luring the term, and leave the court, and
afterwards the ap])elloe, without notice to

the apiK'llant, or notifying tlie court, em-
ploys other counsel and procures the dis-

missal of the api)eal, the supreme court
will reinstate it. Ihtijtoii v. liiinKt,^ Hal.

4*3. Any agreement hetween solicitors

nuist be reduced to writing, signed and
tiled. Cal'hrcll v. Katell, Speii. 326 ; Wilson.

V. Kinc/, 8 C. E. Gr. loO. See I'liion Loco-
motive (h. V. Erie liaiJivay Co., S Vr. 23, 27,

J)epHe. J. \]iev. r],'actice, ^4].
47. Notice to an attorney or counsel of

ji purchaser is constructive n(itice to the
puri'haser. Losei/ v. Simpson. 3 Stock. 246.

See Li re Wright, '2 N. B. E. 4!»(), Field, J.

48 Xotice of ;i motion given to the
administrator of an attorney ten years
after his death, is insulficient. Waddle v.

Udi/ton. 3 Hal. 174.

4',). The plaintiff may substitute another
attorney to serve notices on a judgment
obtained against a sberilT and his sureties.

State V. Fdsall, 5 Hal. 190.
j

ot). It is not necessary to obtain an order
;

of the court, or to enter such substitution
on the record. State v. Gulick, 2 Harr. 435.

51. Proceedings where the attorney of
record of tlic defendant denies being the
attorney, as where he has been (lualitied as
governor. Anouj/)nous, 1 Harr. 31)6.

52. Or, been elected clerk of the coimty.
Martinis v. Johnston, 1 Zab. 23!).

53. Or, is absent from the state. Har-
j

wood V. SmetJiurst, 1 Yr. 230.

54. The statement of counsel in a justices i

coiu't made several months after the trial,

and when he had ceased to represent his

client, cannot bind the client. Janeway v.

Skeritt. 1 \r. 07.

55. An injunction against a defendant to

restrain him from receiving a sum of
nionej in the hands of his attorney, or from
permitting it to be paid to any one for him
or on his Ix-half, will not be dissolved on
motion of the attorney. Linn v Wheeler,

6 C. E. Gr. 231.

56. .A municipal corporation has a nuich
stronger claim for relief against the con-
sequence of delay and negligence of the
officer upon whom the charge of its litiga-

tion is devolved, than an individual acting

for himself in his own interest, would have
against the conse(|uences of the neglect of
his solicitor or counsel. Leiris v. City of
Elizabeth, 10 ('. E <Jr. 298.

57. Where an attorney, having obtained
for his client a bond and wanant of
attorney to contess judgment from a <lehtor.

neglects to enter up such judgment, and
afterwards obtains a b(tnd and warrant of
attorney from tlie same debtor for a debt
due to himself, and enters up liis own
judgment lii-st, so as to obtain priority over
his client, these cireiimstances c(jiistitute a
gross breach of duty on the pait of the
altoiney, and jtresent a clear ground of
(Mjuitable relief Brown v. linlkley, 1

McCart. 452
58. The burden of proof in all trans-

actions between attorney and client, to
.show their fairness, is upon the attornev.
Cundit v Black well, 7 C. E. Gr. -181.

59. The iact that an attorney, who had
taken advantage of his client, is an attorney
of another state, will not jirevent equity
from relieving against such transaction.
Brown v. Buckley, 1 McCart. 451.

V. Fees and Costs.

(50. An a'^tion will not lie to recover
counsel fees, unless there is an express
contract. Seeley v. Crane, 3 Gr. 85; Shaver
v. Norris, Ven. 912; Van Atta v. 3fcKinney,
I Harr. 235. See Hyer v. Little, 5 C. E. Gr.

443, 4()0.

61. Parties to a suit may compromise or
terminate it, Avithout consulting their attor-

neys provided they do it in good faith and
the attorneys must look to their clients for

their costs. But when the i)arties coUu-
sively agree to practise a fraud upon their

attorneys, or either of them, this court will

not aid them to consummate their unjust
designs. //m/^/-ads.7>». J/o?//c/, 2IIarr.438.

62. The penalty ])rescribed for an illegal

charge of fees by an attorney, (Rev. Prac-
tice, ? 10,) is thirty dollars for all such over-

charges included in one bill, and not thirty

dollars for everv excessive item. Tanner
V. Cro.mll, 2 Hafr. 332. Supra, § 14.

VI. Ix .Justices Courts.

63. It is a matter of discretion in a ju.s-

tice to admit .in attorney in fact. Mc-
Whortcr v. Bloom, Pen. 545; Fierson v. Fos-

ter, Pen. 5-i(); Cole v. Williams, Pen. 558;

More/an v. Eldridqe, Pen. 658; Folhi v. Smith,

7 Hal. 139; Perrine v. Little, 1 Gr. 248;

Bowlsby V. Johnston, 1 Gr. 349.
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(14. Notice [o tlH> attorney.s of the time receive notices. 3Iurphyv.Farr,6'H.A]. 186.

and place of adjournment is suiHcient. H'l. An appearance l)y an attorney will

Day V. Hall, 7 Hal. 2ti4. cure any defects in the process. Ayres v.

Go. But on appeals, semhle, tliere is no , Swayze, 2 South. 813, (b) : Marat v. Hutch-
regular substitution of attorneys to give or inson. 1 Harr. 4G.

13.

BAIL.

I. Form and N.xtihk ok Bail Bond.

II. Assignment.

III. Action on Baij> Bond.

IV. Special Bail.

V. DlSCHAKGE of BaIL.

VI. Proceedings again.st Bail.

I. Form and Xatire of Bail Bond.

1. The seals cannot he affixed after ex-
ecution. Sinalley v. Vanorden. 2 South. 811.

2. Bail bond in double the sum, sworn
to and endorsed on writ, is good. EUia v.

Rob'nison, Pen. 707. See Howard v. Black-

ford, Pen. 777, 782.

3. A bail bond is good although taken
in the amount of the debt only, and not of
the debt and costs. Da^i v. H(dl, 7 Hal.
203.

4. A bail bond taken for an amount
greater than the sum sworn to, is good,
and upon it the debt, interest and costs of
the original suit may be collected, altlunigh
they exceed the sum sworn to. Af/rn v.

Hunt. 3 Zab. 376.

III. Action on Bail Bond.

6. A jdaintitt' in an action having ob-
tained an a.ssignment of the bail bond
given to the sherift' by the defendant on
his arrest, must bring his action on the
bond in the same court in which the
original action was pending, unless some
special circumstances exist to warrant a
dejiarture from this rule. Florence v. Shu-
mar, 5 Vr. 455. See Hughes v. Hughes, Pen.
577, Pennington, J., and i)i/ra. '<'/, 20.

7. The assignee of the sherifi" may bring
suit on the bail bond in his own name : it

is not necessary that he .should be styled

assignee in tlie writ? Hunt v. Allen, 2 Zab.
533.

8. In an action on a l)ail bond, it is not
necessary to aver in the declaration that
an affidavit of the cause of action had been
made and hied before issuing the capiat^ in

the suit in which the bond was given. And
if tlie declaration contains no such aver-
ment, a plea that no such affidavit had
l)een made and tiled is bad. Hunt v. Allen.
2 Zab. 533 ; 3 Id. (ilO.

'.). The slieriti" having arrested the defend-
ant by virtue of a capia:^ ad respondendum,
and taken a bond for his appearance to the
action, may refuse to accept a .surrender of
the body of the defendant; but if the de-
fendant voluntarily surrenders himself to

the .><heritl" before the return day of the
writ, the sheritf may accept such surren-
der By such surrender and acceptance
the bail arc discharged ; and if tlie i>laintift"

obtains an a.ssignment of the bail bond,
and brings an action on it, the court will

stay proceedings and order the bond to be
cancelled. Florence v. Shuniar. 5 Vr. 455.

1(1. .ludgment must be entered for the
penalty of the bond. Hunt v. Alleu, 2 Zab.
533.

II. Assign.ment.

5. An a.ssignment of a bail bond by a
sherift", under bis hand and seal, in the
presence of two persons, wlio actually wit-

nessed the transaction, is a compliance
with the statute, [Rec. Practice, § 94). al-

though only one of such jiersons sub-
scribes his name as a witness. Bleihdrey v.

Keppler, 4 Vr. 140.

IV. Special Bail.

11. The supreme court follows the rules
of the king's bench in regard to matters
of bail. Armstrong v. Davis. Coxe 110;
Parker v. Ogden. Pen. 151 ; Kinney v. Mu-
loch, 2 Harr. 335, Hornhlou-er, C. J.: ^'aii
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Winkle v. Ailing. 2 Harr. 446; Peltier v.

W'tishiiiiiton Bank, 2 Gr. 'JnO, 394.

1*J. Ill order to lix the hull on a recog-
nizance, tlie .<iherirt' may he in.strnctecl to

return a ra. sn. non est invrntiix, altlnin<;li

lie niitjht have served it on tlie defendant,
unles.s lie he in liis cii.-itody, in wliich (a.-^e

he cannot make .><uch return. I'dti Winkle
V. Alliii;/. 2 Harr. 44r>.

i:?. \\'here the object of the defendant
is to add new hail as well as to justify, a

notice merely that he intends to perfect
hail is not suHicient. liionn v. WiUimamti,
3 Hal. 3t'..S.

14. Waiver of hail must he entered on
the miiiutes. Biatty v. Ivins, Pen. 628;
Adtlis V. Kmms, Pen 030.

lii. The liail as well as his principal are
bound to take notice where the venue is

laid, and should search for a ca. sa. in the
ofiice of the sheriHOf thai county, to know
whether the itlaintitf intends to proceed
by execution at^ainst the defendant's body.
Cockran v. Drake. 3 Harr. '.•.

V. Discharge of Bail.

16. Courts as well in England as in this

country have gone further to protect and
relieve bail than they formerly did. Van
Winkle v Ailing, 2 Harr. 446.

17. Habeas f-orpus allowed to enable bail

to surrender his principal, already in cus-
tody, on a ca. sa. in another suit. Anony-
mous, Pen. 3'.H.

IS. A defendant may be rendered in dis-

charge of his Itail. notwithstanding excep-
tions to them have been entered. Anony-
mous. 4 Hal. 2").

lit. A variance between the affidavit to

hold to hail and the writ, the former omit-
ting, the latter inserting, the christian
names of the plaintiff's, is not a sufficient

reason to discharge the bail, after bail has
been perfected. But if the cause of action
set forth in the declaration is substantially
variant from that set forth in the affidavit,

the bail will be discharged, even after a

trial and verdict against their principal.
Robesrm v. Thompson. 4 Hal. 97.

VI. Proceedixgs a<;ainst Bail.

20. A suit on recognizance of bail, may
be instituted in a courtother tlian that in
which the recognizance wa.s taken. In
such suit, the process must be to answer to

a plea of debt '"upon recognizance," in
order to apprize them of their situation,

and protect them from surprise, other-

wise the defendant will not be bound t<»

accept a declaration upon a recognizance
of bail. Van Winkle v. Ailing. 2 Harr. 44(j.

Supra, i.
<(.

21. The want of a ca. .*//. against the
principal, cannot be taken advantage of hv
the hail, on motion; it is matter of sub-
stance and must he pleaded. Corkran v.

Drake, 3 Harr. '.».

22 Bail can take advantage of an
irregularity in i.ssuing a ca. sa against the
original ilefendants, as it is in the nature of
noti<e to them. It is the settled practice
in this state, that the ca. sa. should he in
the hands of the officer four days before
the return there(jf. Hoggs v. Chichester, 1

Gr. 209; Armstrong v. Davis, Coxe 110.

23. Where the court was satisfied that
the defendant and his bail were all in-
solvent, they ]'efuse<l to order a sdrf ((tciaK.

State v. Anonymous. 1 Harr. 437
24. This court may. by virtue f»f the

incidental powers appjertaining to its con-
stitution and jurisdiction, grant relief to
bail, on ijetition, when not restrained In-

public justice, where the default of the
principal was occasioned by sickness or
death. The death of the principal after
forfeiture of his recognizance, cannot be
pleaded to a scire facias. The remedy is

by petition to the court for relief. State v.

SlcXeal. Z Harr. Y^i; Armstrong \. Davis,
Coxe 110.

25. If the principal died before the re-

cognizance was forfeited, it must be so
pleaded. State v. Crane. 2 Harr. 191.

26. Bail may be a witness for his
principal, but cannot be compelled to
testify. Shotuell v. Morris. Coxe 224

27. The court may interfere in a sum-
mary way to prevent an improper use of
its own records, or to protect bail Solomon
ads. Gregory, 4 Harr. 112, 115, MTtitehead, J.

See Arrest, Criminal Proceedixgs,
ExECLTiON, Insolvency, Justices Court,
Practice.

BAILMENT.

1. A bailee of goods seized by a consta-
ble on execution, cannot claim them by
title. Hampton v. Swi.nher, 1 South. 66.

2. A . an executor, deposited in the
hands of B. a sum of money to pay a leg-

ac}'. B. accepted the trust ; acknowledged
himself the debtor to the amount received ;

from time to time paid interest upon it ;

cpiieted anxiety l)y declaring that money
was safe in his hands, and that when the
legatee arrived at the age specified in the

will she should have it. Helil. that B. was
liable to pay to legatee the amount depos-
ited. Crist V. Hovis. I Beas. 84.

3. A plaintiff" may recover where he de-
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posited two promissory notes with a de-
fendant who promised to return them or
pay the amount. Jinn/i)! v. l{/</gii]s, Pen.
654.

4. In a suiton an instrument, as i'ollows:

"Borrowed and received ofS. M. N.,.$0,000,

in .seven and three-tenth treasury notes,

which we ])i'omise to return on demand,
with all interest due thereon," against the
maker and his surety, the defence that the
honds were sold and the })roceeds account-
ed f(jr to the lender is a defence to the un-
dertaking, and a discharge of the surety
at law. Linn v. Neldun, 8 C. E Gr. 169.

5. A l)ailee is not entitled to a hill of in-

terpleader where the deposit is claimed hy
one party under an execution and sale of
the dejiosit hy judgment against the hailor,

and by the other under an adverse title

and claim that the possession of the bailee
is tortious. First National Bank nf Morris-
toivn V. Bininger, 11 C. E. Gr'. 345.

6. Where valuables are deposited in the
vault of a bank, no compensation being
paid therefor, and the effects of the bank
i)eing kept in an inner safe in the same
vault, the bank is not liable for their loss

by burglary. Leeds v. Trenton Bank, Oct.,

1874, Mercer Circuit, Beasley, C. J.

See Action'. § 11, Action ox the Case,

M 16, 17, Banks, Common Carriers. Dis-

Gr. Ch. 266; Receivers of Bank v. Paterson
Bank, 2 Stock, r^.

8. Our state insolvent laws are not
bankrupt laws, and are not suspended by
the ])assage of the luitional bankrupt act.

Steelinan v. Malli.r, 7 Vr. o44.

II. l'l;()( KKDINCS IN BaNKRI'I'TCY.

TRESS, Pledge, Trover.

BANKRUPTCY.

I. Statutes.

II. Proceedings in Bankruptcy.

(a) Jurisdiction.

(b) Acts of bankruptcy.
(c) Petition and creditors.

(d) Assignment and effect.

(e) Adjudication.

[J] Discharge and effect.

I. Statutes.

1. Congress has the exclusive power
of making laws upon the subject of bank-
ruptcy, and any law of a state which
discharges the delator from his debts with-
out payment is void Vanuxem v. Hazel-
hursts, 1 South. 1<J2; Oldens v. Hallet. 2
South. 466; Ballantine v. J{ai(jht, 1 Harr.
106; Conkling v. Haight, Id. 201.

2. The act " to prevent fraud by incorpo-
rated companies," is the same as a bank-
rupt law, and governed by the same
princii^les. State Bank v. Receivers. iCr., 2

(a) Jurisdiction.

4. The jurisdiction of bankrupt courts is

purely statutory. Jobbins y. Montague, 6
N. B."E. 50;», Ni.ron, J.

5. The fact that a state court has ac-
quired jurisdiction over an insolvent
corporation, is no ground for dismissing
a petition tiled against it. In re Green Pond
ie. 7^. Co., 18 N. B. R. 118.

6. Nor will a previous assignment for
the benefit of creditors preclude bank-
ruptcy proceedings. In re Boivne and Tm
Eyck, 12 N. B. R o29, Nixon, J.

(b) Acts of bankruptcy.

7. Submitting to an imprisonment for

more than seven days, under mesne pro-
cess from a state court, although subse-
quently decided to have been illegal, is an
act of bankruptcy. In re (John, 29 L. I.

309 ; 7 N. B. R. 3l', Niron, J.

8. The suspension of payment by a
manufacturing company, and non-re-
sumption Avithin fourteen days, does not
constitute bankruptcy, unless such sus-

j

pension is fraudulent. In re Jersey City,

!

&c. Co., 1 N. P>. R. 420, Field, J.

j

9. Fraudulent preferences. In re

Lord, 5 N. B. R 818, Nixon. J., over-
ruling In re Wright, 2 N. B. R. 490,

! Field, J.; In re Rosen feld. 1 N. B. R. 575;
2 N. B. R. 116, Field, J.; In re Rooney, 6
N. B. R. 163, Nixon, J.; In re King, 10
N. B. R. 103, Nixon, J.

10. If a liankrupt, in course of ])ayment,
pays a creditor, this is a fair advantage in

the course of trade; or if a creditor
threatens legal diligence, and there is no
collusion, or l)egins to sue a debtor, and he
makes an assigmnent of part of his goods,
it is a fair transaction, and what a man
might do without having any bankruptcy
in view. But if a man. in c(3ntemi)lation
of an act of baidcruptcy. dispose of all his

effects to the use of diH'crent creditors, it

would be a fraud upon th(> acts of bank-
ruptcy ; but if done in the course of
trade, and not fraudulent, it may he sup-
]>orted. Receivers of Ba)ik v. Paterson Bank,
2 Stock. 13.

(c) Petition and creditors.

11. Secured creditors are not to be
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reckoned in computing tlu' nuinher of I

creditDis wiio must join in au involuntary

petition. In re Green I'und Ji. ]i. Co.. 13

X. n. K. lis, Xixon. J.

lli. Claims provable, and proceedings

tlu'reon. /// re Amerivan, ti'c. Co., \'2 N.

B. R. •")•'), Xiron, J.: In re Jersey City, li'c.

Co., 1 N. B. R. 42(1. Field, J.: In re Pow-
ell, '2 N. B. H. 4.'>. Field. ,/.; Li re Camden
Rolling Mill, :; N. B. R. 590, Field, J.; In
re Fai-rel 7^ N. B. R. 125, yi.t(m,J.; In re

McConnel, '.• N. B. R. 387, Mxon, J.

13. A ereditor. hy proving his claim in a

liankrupt proceeding, does not thereby, by
foi-ce of the twenty-lirst section of the act

of the United States relating to hankniptcy,
destroy his right of action ; the eHect of

such act being to merely suspend such
right of action during the peiidency of the

proceedings. Under such cinumstances,
the proper course is to ai)ply to the court

where the action is pen(Ung to stay the

l^roceedings. Smith v. .Soldiers Business Co.,

G Vr. tiO.

"
'

(d) Assignment and eflfeet.
]

14. Who mav be assignee. In re Havens,

1 N. B. R. 4>i5, Field, J.; In re Powell, 2

X. B. R. 45, Field. J.

15. That an assignment was not rei-ord-

ed in the ct)unty whce the lands lie. af-

fects neither its validity nor priority. Phil-

lips V. Helmbold, 11 C. E. Gv. l'(t2.

16 Property held in trust does not pass

to the assignee, but where the trust funds
have been squandered l)y the trustee, the

cestuis que trtist must come in pari passu

with other creditors. In re Janeway. 4 X".

B. R 100, Xixon, J. See Assignment for
TIIK BENEFIT OF CREDITORS, ? 57.

17. The saving in the 2d section of the U.

S. Bankrupt Law of 1841. of "'all hens which
may be vaUd by the laws of tlie states re-

spectively," is not restricted to common
law liens, or conventional liens, but ex-

tends :is well to liens created by local

statutes, or their operation ; it also extends
to liens that are inchoate, or not settled, as

well as to those settled in amount. The only
question in such case is, whether thex'e is a
lien bv anv valid law of the State Vree-

land \' Brum. 1 Zab. 214.

IS. A landlord's lien for rent is pre-

served In re Dunham, 27 L. I. 4<]>4, yixon,

J. ; Marshall v. Knox, 10 Wall. 551.

I'.J. Although a note may liave been
taken bv the landlord for such rent. In re

Bowne and Ten Eyck, 12 X. B. R. 529, Nix-
on. J.

20. The landlord's lien under the state

law is entitled to no priority over the

claims of operatives for wages. In re

McConnell, 31 L. I. (31 : 9 X. B. R. 387.

Xixon, J.

21. Powers of assignees. Blight v, Ash-
ley, I'et. C. C. 15 ; Den. v. Wrie/ht. Pet. C.

C. 64. 72.

22. Query. Whether the purchaser from
the a.>jsignees of a bankrupt nuist. in eject-

ment for the premises purchased, prove
the petitioning credit(jr's debt and the sub-
sequent proceedings Den. v. Wrifjht, Pet.

C. C. 64.

23. It seems, tiiat assignments in Vjank-

ruptcy will not deprive a wife of her right

to her choses in action by survivorship, un-
less some act is done by the assignee to

reduce them into possession. Outcalt v.

Von ]yinkle, 1 Or. Cli. 513
24. An assignee cannot sue in a district

com-t of the U. S. other than that in which
the bankruptcy proceedings are pending.
Johhins v. Afoiitaffiie, 6 X. B. R. 509, Xix-
on. J.

25. His right to sue in a state court has
been frequently recognized, as to set aside

a fraudulent mortgage. Jobbins v. Mon-
tague, 8 C. E. (Jr. 182.

26. Where the right of a party to the
specific performance of a contract for the
sale of lands has been transferred to his

assignee in bankruptcy, all mutuality is

destroyed or suspended, and the latter

must affirm the contract within a reason-
able time, if he seeks to enforce it. Stout-

enburgh v. Tompkins. 1 Stock. 332.

27. The a.ssignee stands exactly in the
position of tlie bankrupt, and equity will

not aid hinr to cancel fraudulent assign-

ments of judgments or property where it

would not have aided the bankrupt. An-
derson v. Tattle, 11 C. E. Gr. 144.

(e) Adjudication.

28. See the following cases: In re Me-
lick, 4 X B. R. 97, Xixon. J ; In re Hunt and
Howell. 5 X. B. R. 433, Xixon, J.

(f ) Discharge and effect.

29. When the bankrupt is entitled to

his discharge. In re Schenck, 5 X". B. R.

93, Xixon, J.; In re Farrell, Id. 125, Xi.ron,

J.; In re Seabury, 10 X. B. R. 90. Xixon,

J. ; In re Rosenfeld, 2 X. B. R. 115. Field,

J. ; In re Abbe, 2 X. B. R. 75, Field. J.

30. Under the bankrupt law of 1841, the

decree of disc-barge is a judicial decree,

and conclusive, unless in case of fraud

or concealment. The plaintiff, therefore,

cannot reply to the plea of bankruptcy,

that the defendant did not become a liank-

rupt ; that he did not comply with all the

requisites of the statute; or that he did

not obtain a discharge. Price v. Bray, 1

Zab. 13.

31. By the discharge the debt is extin-

guished, but may be the consideration of

an express promise. Briggs. v. Sutton,

Spen. 581 ; Stewart v. Reckless, 4 Zab. 427.

32. If a defendant be discharged after a

judgment against him, execution cannot

be issued thereon without an express or-

der. Francis v. Ogden, 2 Zab. 210.
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33. On allegation of fiiuidulent piefer-

eiu'e the couit may order an issue. O;/-

drn V. ILirria, 2 Zab. 540.

;U A i)l(>a of bankruptcy must conclude
witli a verification and mA to tlie country.

Prifc V liray, 1 Zal). 13; Kirby v. Garriaon,

Id. 17!>; Stall v. Wihon, Nov. 1875.

3"). Although the defendant.set up in his

answer, that lie tcjok the benefit of the

bankrujit law, and' liad received his dis-

charge from tlie District Court of the

United States, he could not avail himself

of this defence, because he had not proved
it It was unnecessary therefore to deci<le

the ([uestion discussed on the argument:
whether the character of the debt wa.s such
as to exc'ude it from the operation of the

bankrupt law. Cooper v. Cooper, 1 Stock.

568.

36. It is (luestionable whether, under
the bankrupt act in force in tlie United
States, the validity of a discharge may be
assailed in the court in which it is jileaded,

on the ground that it was fraudulently

obtained ; but the creditor may show, in

answer to a defence of bankruptcy, that

his debt is such that it is not allected by
the discharge—as that it was created by
fraud or embezzlement of the bankrupt, or

by liis defalcation as a public otiicer, or

wiiile acting in any fiduciary character.

Linn V. Hamilton, 5 Vr. 305.

See Insolvencv.

BANKS.

I. Charteu and Incorporation.

II. Duties and Liabilities.

{<t) Officers

[It] JJepositors.

III. Bank Bills.

I. ('lIARTEK AND IncoRI'ORATION.

1. Where seven of the associates sub-
scribed for only live sViares each, and the
balance of the three tliousand shares was
subscribed iVir by the eighth associate, who
was also the ])resident elect, and one-third
on each .share of the whole bank stock was
l)aid in by the president, the other associates

paying nothing, it was held to be a valid cor-
])oration, and each and all the associates
resj)onsil)le for its proceedings. Kinsella v.

Cdtaritct City Bcrnk. 3 C. E. Gr. 158; Raff-
erty v. Hank of Jerney City, 4 Vr. 368.

2. Another bank liaving dealt with such
corporation for four years, was held to be

estopped from setting up that it was not a
lawful corporation. Ihiil.

"•{. A clause in a diarlci- ' that said cor-

poration shall not, directly or indirectly,

deal or trade in anything except bills of
exchange, jiromissory notes, gokl or silver

bullion, or in tlu! sale of goods which shall
be the produce of its lands." will not pre-
vent such t)ank from holding bonds and
mortgages by way of security for del)ts.

Trenton BankimI Cu. v. ]\'oo(Iru(f', 1 (ir. Ch.
117.

4. Or, rents reserved on perpetual water
leases. Corripan v. Trenton Del. Fcdls Co.,

3 Hal. Ch. 48(t.

5. Where a lianking company are de-
clared '• capable in law of purchasing, hold-
ing and conveying any estate, real or jier-

sonal, for the use of the corporation, and
necessary for its accommodation." Held,
that their banking-house might be legally

mortgaged. Leggett v. N. J. Mfg. and Bkij.

Co., Sax. .541.

6. Mortgages given to the treasurer of
the state, under tlu' provisions of the "act
to authorize the business of banking," (Rev.

p. 57), may be foreclosed, and the mortgage
debt collected by a sale of the mortgaged
premises. The remedy is not limited to a
mere sale and transfer of the security.
Townsend v. Smith, 1 Beas. 350.

7. That a savings bank was acting ultra

vires in making a loan, to secure which a
mortgage was given, is a defence not to be
encouraged. Third Ave. Savings Bank v.

Dimock, 9 C. E. Gr. 26.

8. A by-law of a national bank, declaring
that no shares shall be transferred while
the holder is indebted to the bank, is au-
thorized by the act of congress, and is a
reasonable by-law; and any attempted
transfer by the shareholder while indel)ted

to the bank, is void. Yonng v. Vough, 8
C. E. Gr. 325 ; 9 /(/. 535.

9. If a shareholder in a national bank
places part of his shares in the hands of a
third per.son to hold for him, under a secret
declaration of trust, allows him to be elect-

ed a director, and himself votes for him,
and allows him for years, although he owns
no other shares, to take the oath required
by the national banking law, that he is

the honajide owner of such stock, and de-
clares that one of his objects in doing so
is to give him credit and aid him in busi-
ness, this is such fraud as will estop him
from denying that such actual holder was
the owner of the shares, as against a cred-
itor who trusted him on the faith of being
such owner. Ibid.

II. Duties and Liabilities.

(a) Oflleers.

10. The cashier must be sworn, l)ut his
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neglect to tit) St) will not vitiate his i)oi)tl,

l)Ut is rather a hreaeh of it. Stdte Bank of
Klizahrth V. CItHwood. ?, Hal. 1.

11. It is no forfeiture oi a hontl eondi-
tionetl for tlie faithful service of a cashier,

lliat a loss has occurred by mere accitlent

or mistake. Morris Qinal Co. v. ]'an

Vorst. 1 Zah. lOO.

12. The cashier is the authorized agent
t)f the hank for all ])urj)03es within the
sctii)e of its Imsiness. Tn iiton J^nuk v. Wnod-
rii(l'. 1 tir. ("h. 117 : artirmed, Mai/, lS4i'.

lo. The president antl cashier of a hank,
as such, have no power to execute, in the
name and hehalf t)f the corporation, a
mortgage or eonvevanee of real estate.

Lfffi/rtt v. .V. J. ci-c. Bk. Co., Sax. 541.

14. If a cashier or tlirector, or officer of

an inct)rporated bank, knowingly over-
draw his acct)unt with the bank of which
he is such officer, for his own benefit,

although done without intent to defraud,
and without defrauding the bank, he is

guilty of a misdemeanor under the stat-

ute. '{Bev. p. 2")4,
'i lo'l). State v. Stimson,

4 Zab. 1). 478.

See CoRPOR.VTioxg, Surety.

(b) Depositors.

lo. If money be deposited in a bank by
a debtor without the authority of the cre-

ditor, it is not a payment of the debt, nor
is the creditor bound to draw it. Freeholders

of Middle.^e.r v. Martin, 5 C. E. Gr. 39.

16. It is' not necessary, before suit

brought, to demand money tieposited with
a bank by check, or to demand that it be
hfindetl over in bills or specie. Tlie object
of retjuiring a demand on banks before
suit for deposits is, that when they are
ready and willing to pay on demand, they
shall not be annoyed by a suit. Titus v.

,

3Iechanics' National Bank, 6\r. 588. Infra, i

i 24
[

17. The imi)lied contract is, that the
bank shall keep the deposit until called
for ; and until the bank refuse to jiay on
demand, they are not in default. Ihid.

18. A dealer who deposits a draft on a
|

distant city in a bank in his own town, has i

no choice of their agent or correspondent

;

it is the business of a hank to provide pro-
per agents or correspondents for this ser- i

vice, when they adopt it, as most banks
do, as part of their regular busine.«>s. Iltid.

10. The retention of a check by the bank
on which it is drawn, for twenty-four hours
does not constitute an acceptance by such

[

bank. Overman v. Hoboktn Citij Bank, 2
\

Yr. oOo.
'20. Prot)f of usage by banks, which are

members of the clearing-house in the city i

of New York, in regard to the return of
:

checks drawn on banks in the city, is not
'

applicable to checks drawn on banks at a
•distance. I/jid.

6

21. A charge of ttne-per cent for a draft
on ant)ther city, if meant tt) cover the ex-
pense antl risk of remittance, anil not to
evatic the usury law, is gottd, antl whether
such charge is reast)nal)le is for the jury.
SHssr.r Hank v. Baldirin, 2 llarr. 487. oO").

22. Calculating thirty tlays in a mt)nth
in discounting is not usurious, if there is

nt) such intent. Il)id 4'.H).

28. A nt)te tliscountetl upon condition
that the i)ayee receive ]M)st notes as cash,
is usurious. State Bank at J'Jliztdjeth v.

Ayres, 2 Hal. 180.

III. B.\NK Bills.

24. An action may be brought against a
l)ank on one of its bills, without a demand
being made at the banking-house for the
amt)unt t)f such bill. Slate Bank at Nnv
Brunswick v. ]'an Horn, 1 South 382. Su-
pra,

'i
IG.

25. An action of debt will not lie on ar-
ticles of agreement to pay a certain sum
in bank bills, ft)r tliey are not money. The
action should be covenant. Scott v. Cono-
ver, 1 Hal 222.

26. A debtor cannot biing into court the
bills of a bank in satisfaction of a judg-
ment and execution obtained i)y the bank
against him. Co.re \. State Bank at Tren-
ton. 3 Hal. 172. See Tillou v. Brilton, 4
Hal. 120.

27. But a debtor of an insolvent bank
may set off either a deposit in the l)ank or
bills of the bank bona fide received by him
before its failure. Receiver v. Paterson Gas
Co., 3 Zab. 283.

See CoRPiH{.\Tiox, Execution, Taxes,
Tender, Trover.

BASTARDY.

I. Pkoceedixos to Apprehend the
Putative, Father.

11. examixatiox before justices.

[n] The inrestif/ation.

(6) Order of affiliation for the relief

of a township.

(c) Legal setilemeid i)i the township.

III. Appeal to the Se.ssioxs.

lY. B;)XD.s AXD Slits thereon.

Y. General Provisions of the Bas-
tardy Act.
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I. Proceedings to Apprehend the Puta-
tive Father.

1. Proceedings taken in the township
where the motlier hist resided twelve

months, on the application of the (ner-

.^eer of that township, are no har to pro-

ceedings in the town wliere the child was
born, taken by the overseer of that town.

McCojj V. Overseer of Newton, 8 Vr. 138.

2. A bastardy wai'rant may issue in the

case of any woman, married or unmar-
ried. Though if married non-access of

the husband must be shown. Upon the
application for the warrant, tlu; justice has
no jjower to try the merits of the case The
act of the.justice in issuing the warrant is

ministerial, not judicial. Htaie v. Overseer,

4 Zab. r,:',;!.

.">. The (•o)ii|)la'mt need not be in writing.

Ihid.

4. The provisions of the second and third

sections of the bastardy act are only for the

security of the township and for the deten-

tion of the putative father until the bastard
is born, and an order of filiation made. In
this proceeding no order of filiation can be
made, either by the justice or upon appeal.

That order must be made by two justices.

In re Miiriilii/. .'> Znli. ISO.

J I. Examination ijeioke Ji;sti(Ks.

(a) Investigation.

5. Depositions ol mother of bastard in-

admissible in suit against father. Clark v.

Zane, Pen. US I.

6. The party charged as the putative
father can only litigate the case when it

comes up before the court of two justices

for an order of filiation, and on the subse-

quent appeal from such order to the ses-

sions. State V. Overseer, 4 Zal). 583.

7. Where, in a matter of bastardy, the
iinding of the jury was ''guilty," and the
justices made the record of it in these
wrirds : "That the defendant, S. G., was
guilty, and the putative father of the said

bastard child " JL'ld, that the verdict of
guilty could mean nothing else than that

the defendant was guilty of the accusa-
tion ; or, in other words, the father of the
chihl, and that the justices were justified

in making the entry in form, according to

the necessary meaning of the iinding.

Gaskill v. Boivne, 7 Vr. 85().

8. The proceedings before two justices

will not be set aside u|)on crrtiordri to the
ses^sions, without first setting aside the
order of the sessions. State v. South Avi-
boy, 8 Vr. 275.

9. It is not necessary that a bastard
should he adjudged a pauper under the

7th section of the po(ji' law act (/iVc. ). i)e-

fore the justices can take ])roceedings for

the relief of the township The township
where a bastard is boi'n may take proceed-
ings for the relief of the townsliip, not-
withstanding the 4th section of the j)oor

law act {liev ), and tlie 2d section ol the
act of ISol, [jicv. [). 70, ^1). Garuooil v.

Waterford, 8 Dutch. 48C..

10. iS'or is it nece.^^sary that the township
should have actually paid monej' for the
lying-in expenses of the mother before
proceedings are instituted for its relief, l)y

an order upon the jjutative father to i)ay

it; it is sufiicient if the township has
promised to pay them, llrid.

11. No order against putative father of

a bastard may be made before a])plication

to overseers of the poor for its sujjport.

A)io)iy)noi(s, Pen. 870.

12. The power given to the justices is t<t

protect the town from liability, and so
long as no a])plication for relief is made,
no order of filiation ought to be made
Ibid., I'enninfiton, J.

13. The court of quarter sessions of the
peace has no authority to make an origi-

nal order of afhliation or maintenance.
State v. Price, G Hal. 143.

14. The mother of the bastard is a party
to the proceedings for indemnifying tlie

township. StolJ v. Gariss. Nov. 1875.

15. An order of filiation made upon the
complaint of overseers of the poor of a

different county and township from that

in which the (;hild was l)orn, is void. St(de

v. Bidlemun, 2 Harr. 20.

16. It is no objection to an order of filia-

I

tion and maintenance, that it is made
against the father of the bastard alone.

I

The order may be against both or eitlier

I

of the parents. Tyrell v. Woodbridge, 3

j

Dutch. 416; Elmer's Forms 50; EuiiKj's

Just. 168.

! 17. An order of filiation is a judicial act,

I

and must be executed by the justices

j

jointly and not separately. Therefore an

I

order of afliliation though agreed upon
! w'hen the justices were together, yet if it

was signed by them separately, and in the

! absence of each other, will be quashed.

1

State V Prall. 5 Hal. 161 ; State v. Josli7i, 1

I Gr. 267 ; In re Mw'phy, 3 Zal). 180.

18. Order of afliliation to be made in

1 the native county of bastard, though not

;
the mother's residence, (luick v. Amwelt,

;

Pen. 101(5.

19. An order of liliation for the main-
tenance of a bastard may be made at any
time after the bastard is born, and before

I he is twenty-one years of age. but it can-

I

not be made before the birth of the l)as-

{
tard. In re Murphy, 3 Zab. 180.

20. Justices of that county only in

which a Ijastard is born have authority to

make an order of filiation, and then only
for the relief of the township in which
such cliild is born. Hawkins v. State, 1
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Zal>. t;:'.!'; DkIIij v. Wnutlhrid;/!, 1 Zal.. MH.

See Her. liastanls, i; 1.

21. Action lifs not ajiiiinst father of has-

tard, for its support. »nd lioardinji and
nursing tlie mother, witliout order (tf affil-

iation. Laiitoii V. (hoprr, Ten. (i").

•I'l. Every intendment will he made in

favor of an order of two justices. Stato v.

.s'o»//( Ainhoij/.Wv. 273.
•2',\. Where, afte? an order of afliliation

liad l>een made on the defendai\t, who en-

tereil into a recognizance and apf)ealed to

tlie sessions, where the order was con-

lirmed, defendant brought a certiorari, and
a srire jacias had heen issued on the re-

cognizance, the supreme court ordered
the j)roeeedings on the scire /<(cias to be
stayed Stale v. BiiUeman, 1 Harr, 2<>7.

•J4. If one of the justices making the

order is a cousin of the mother, the pro-

ceedings will be ([uashed. Stall v. (iarisn.

JVoc. 1.S7.").

(b! Legal settlement.

li"). The legal settlement of a bastard

child is in the town or township where
born, unless the mother then has a legal

settlement elsewhere in the state, and the
last resideuc-e by the motlier for twelve
months continuously in a township other
than where the child was l)Orn. does not
constitute such a legal settlement of the
mother, as tliat the child could derive
from it a settlement different from its

jjlace of liirth. McCoij v. Xeuton, 8 Vr 133.

2f) Where the order of bastardy deter-

mines that the cliild is chargeable to the
townshif), this court will not, in the ab-

sence of evidence of payment, or agree-

ment to pay, on the part of the township,
for the support of the mother and child,

conclude that the child was not chargeable
to the townshi]), contrary to what appears
on the face of the order. Gaskill v. IJowne,

7 Vr. 3.3().

'27. A bastard child, whose mother, be-

fore its birth, moved out of this state, and
who, together with lier child, has ever
since continued to reside in another state,

is not chargeable upon any townsliip in

this state. liirhanhon v. Burlington, -i Vr.
190.

28. The settlement of a bastard child is

at the place of the legal settlement of its

mother at the time of its birth. This is

the construction of the words in the stat-

ute, " the place of the last legal settlement
of the mother."' The settlement of a bas-

tard does not change by a subsequent
change in that of the mother. Notting-
ham V. Aniwpll, 1 Zab 27: Paterson v. Bij-

rani. 3 Zal). 394.

III. Ai'PEAL TO Sessions.

29. It is only on appeal that the sessions

have jurisdiction. St(il< v. Overseer of the

y^oor, 4 /ab .").?;?: .sv^f^- v. /if /Vv. Elmer's Dig.
40, Huie.

30. The supreme court, on certiorari to

the sessions, will not reverse cither the
sessions or the justices, because it does
not a]»pear upon the order of the justices
when, where, or before whom the venire
was returnable, nor the names or number
of the jurors, nor whether the jiny were
sworn, or by whom, nor whether any wit-

nesses were sworn l)ef<ire the jury, or by
whom, nor states the verdict of the jury.

Every intendment will be made in favor
of an order of two justices. State, Dmni v.

South Aniboii,'.\ Vr. 27").

31. On appeal to the sessions, in matters
ot bastardy, the se.ssions do not act as a
court of error, Imt may re-try the cause
anil vary the order to conform to the evi-

dence and exigencies of the case. Ihid
32. Where all the requirements for an

ajipeal from a conviction before two jus-

tices under the bastardy act. have been
complied with, an appeal may be entered
in the quarter sessions, and that court
may rule the two ju.-itices to send up the
papers in the proceedings. State, Taylor
V. Caaaidy, June, 1870.

33. On appeal to sessions in bastardy
proceedings, they must re-try the cause,

and render an independent judgment on
the merits. A judgment of affirmance or

reversal, merely, is irregular, and will be
set aside. Hurff v. Armstrong, Feb. 1S76.

34. An appeal will lie to the (juarter

sessions in a bastardy case, although a

certiorari has been taken and is then pend-
ing. The supreme court may award a
mandamus to the two justices if they re-

fuse, on that account, to send up the
papers to the (quarter sessions. Stide, Tay-
lor v Cassidy, June, 1870.

3."). U]>on a charge of bastardy, the ac-

cused, on the hearing of an appeal before

the sessions, is entitled to prove his pre-

vious good character for morality and de-

cencv. Hawkins v. The State. 1 Zab. t)30

:

Dally V. Woodhridge, 1 Zab. 491
.3(). On api^eal by the putative father,

the burthen of proof is on the township,

and the place of birth must be proved.

Didbi V. Woodhridqe, 1 Zab. 491 ; State v.

Bidicman. 2 Harr. 20.

IV Bonds .\nd Sl'its thereok.

37. An injunction issued out of chan-

cery, to restrain proceedings on a bond
given by mistake, to indemnify the town-

ship, instead of a bond for appearance,

where the putative father had apjjeared

and the justices refused to mnke an order

against him. Field v. Cory, 3 Hal. Ch. -")74.
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8S. An overseer of the po(jr cannot
maintain, in his own name, a suit on a
bastardy l>ond -wliioli has l)een taken by,

and in the name of, his predecessor in

office. IM'd ads Wood, 3 Vr. 418.

39. Such bonds sliould, for convenience,
be take i in tlie name of the townsliip.

Ibid.
40. \Aliere a l)ond was j^iven to indem-

nify tlie townsliip in the penalty of $500,

judgment must be entered for the penalty,

and a justice has no jurisdiction. Roll v.

Maxwell, 2 South. VsX.

41. The state of demand must show how
and when the monev had been expended.
Ibid.

V. General Pkovisioxs of the Bastardy
Act.

42. The discharge authorized by the

fourth section of the bastardy act, of any
per.son committed '" by virtue of that act,"

only applies to persons committed for de-

tention until an order of filiation can be
made, and not to persons committed for

disobeying the order of filiation, although
the language of the section is broad
enough to include such order made by
virtue of the first section of " that act."

In re Murphy, 3 Zab. 180.

VJI. J)Kri:NCES.

[a] Want or failure of consideration.
[I)) ()tli( r defencen.

VFII. Bank Ciieckm

BILLS AND NOTES.

1. Form and Requisites.

(a) Form in general,

[h] Parties.

(c) Consideration.

(d) Against pnhlie policy, &e.

(e) Negotiability.

(/) Acceptance.

II. Transfer.

(a) By endorsement.
(b) By delivery.

( c) By sale.

III. Demand and Notice.

(a) When to be made.
(b) Where and of whom.
(c ) Protest and notice.

IV. Acceptor and Maker.

V. Drawer and Endorser.

VI. Action.

(a) Parties.

(b) Pleadings and j^ractice.

(c) Evidence.

(d) Amount recoverable.

1. FoiiM AND Requisites.

(a I Form.

1. Date. A note may be good without
a date. Vanderveriy v. Ogburn, Pen. 67,

Kirkpatrick. C. J.

2. A note ante-dated no as to entitle

the payee to receive more than legal inter-

est, is usurious and void. Williams v. Wil-

liams. 3 Gr. 2~)5.

3. Place. When a note is made pay-
able at a particular place, it is to be
treated, in all resfjects, as if made there,

without regard to the place where it is

dated or delivered. Ball v. Franklinite Co.,

3 Vr. 102
4. A bill drawn in Illinois and delivered

to the drawee in New York, is governed
by the law of the latter place; but if in

good faith it is made payable in the for-

mer state, any rate of interest not exceed-
ing the legal rate there, may be reserved.
Freese v. Browned, 6 Vr. 2S~).

5. A promi-ssory note executed and
dated in New York, and made payable in

New Jersey, will draw six per cent, inter-

est. The general rule is, that interest is

to be paid on contracts, according to the
law of the place whei'e they are to be per-
formed, in all cases, where interest is ex-
pressly or impliedly to be jiaid. Ile.aly v.

Gorman, 3 Gr. 328.

6. A promissory note, dated at New
York, without designating the place of
payment, draws seven per cent, interest;

unless there be proof that it was made in

this state. Hoppins v. Miller, 2 Harr 185.

7. A note signed in this state, but passed
away and coming first into legal existence
in New York, is, in contemplation of law,
made in the latter -jurisdiction ; but such
note being l)y its terms payable in this

state, must be regulated, with respect to

the law of interest, by the statute of New
Jersey. Campbell v. Nichols, 4 \v. 81.

8. An order for the payment of money
is not a bill of exchange. Foster v. Van-
auken. 1 South. ii8.

9. An order drawn by an heir upon the
executor for his share of the estate pjiy-

able to his mortgagee, is not a bill of
exchange, but a direction to the executor
to pay such part of this money to the
mortgagee, for a past valuable considera-
tion received ; which the executor by his

acceptance agreed to do. Herbert v. Tuthill,

Sax. 141.
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10. A noto iti writing by A. directed to

C, reqiU'stiiiL; him to creclit B., or bearer,

thirty (h)llars, and he (A.) wonld pay C,
is not a l)ill of exchange, or negotiable;

note; and a i)erson who guarantees such
an instrument is bound to see tliat the
drawer pays according to the terms of it,

and cannot set up want of demand or no-

tice as a defence. M'oollcy v. Sertjianf, .'5

Hal. 12(VJ.

11. A written promise to pay money on
some contingency is not a promissory
note, implying a consideration on the face

of it. To sui)port it as a contract, a legal

consideration must be shown. Conover v.

Stillwell, 5 Vv. •")4.

1l'. An order to pay §1()() on account of
tlie drawer's share of rent for a fishery,

which will be due June 1, 1831, and ac-

cepted by drawees when due, is not a bill

of excliange, and if it be, the acceptance
was conditional, not absolute, which
should l)e declared upon specially, with
an averment, which must be i^roved, that

the condition has been performed. Rice

V. Portn: 1 Harr. -140.

13. A draft, payable out of a particular

fund, at an indefinite period of time, and
on a contingency, is not a bill of ex-

change. Siiiith V. Wood, Sax. 75.

14. Payment or a set-oflT after matu-
rity, cannot lie pleaded to a note drawn
'' payable with(jut defalcation or discount."

Coryell v. Croxdll, 2 South 7<)4 ; Tilloii v.

Britton. 4 Hal. 120; Youngs v. Little, o Gr.

1; Cumhcrhiixt Hunk v. Hann, 3 Harr. 222.

lo. The omission of the words "with-
out defalcation or discount," merely al-

lowed a set-ofF if such note was transfer-

red before notice of such transfer. Lau-
bach V. Pursell, Vr. 434.

16 This proviso was repealed (1871,

p. 13), and a note without the words
"'without defalcation or discount," is now
secure against defences in the hands of a

bona fidr. holder before maturity. Armour
V. McMichael. 7 Vr. 92. See As.sigxments.

U 8, 9.

ihj Parties.

17. A bill of exchange signed .1. K.,

president of E. & S. R. R. Co., leaves it

ambiguous on the face of it, whether J.

K. individually, or the company, is the
drawer. In such case, without any expla-
natory proof, J. K., individually, would
be considered the drawer of the bill. Kean
v. Davis. 1 Zab. 683.

18. Where a note is signed by three per-
sons, and the word "sureties" is annexed
to the names of two, this is prima facie

evidence among themselves that the two
were surety together for the other, but
mav be explained by parol. Aj)qar v.

Hiier, 4 Zab. 812.
'

19. The mere signature of a party on the

back of a negotiable note, before its en-

dorsement by the payee, creates no im-
plied or (fomniercial contract whatever.
His liability is iixed by the intention of
the parties at the time, and this can l>e

shown by parol, ('haddock v. Vannesn,
Vr. 517 ; Orozer v. Chatnbtrs, Spen. 256.

20. The joint payee of a promissory note
cannot endorse it either in his own name
alone, or in his own name and that of his

co-payee. They are not considered part-
ners either in a commercial or legal sense
of the term. Wood v. Wood, 1 Harr. 428.

21. If one of three makers of a joint and
several i)romissory note die, the contract
of the surviving makers is joint as well as

several. Corlies \. Flemiiif/, i \r.S4'J. See
Agency, '0, 72, 74, Corporations, Husband
.\Ni) WiFK, Infants.

ic) Consideration.

22. To give a consideration value suffi-

cient for the support of a promise, it nuist
be either such as deprived the person to

whom the promise was made of a right

which he before possessed, or else con-
ferred upon the other party a benefit

which he would not otherwise have had.
What is a sufficient consideration. Cases
reviewed and apjjlied to the present case.

Conover v. Stilhrell, 5 Vr. 54.

23. Forbearance of a precedent debt is

a siifficient consideration. Chaddock v.

Vanness, 6 Vr. 518; Hockenbury ads. Myers,

5 Vr. 346 ; Saxton v. Landis, 1 Harr. 3(^2.

24. Promissory notes exchanged be-

tween parties constitute the one a good
consideration for the other. Savage v.

Ball 2 C. E. (ir. 142.

25. Promissory notes given in satisfac-

tion of a personal injury infiicted on the

payee, though they exceed the probable
amount of the injury inflicted, have a suf-

ficient consideration to .support them in

law, and will not be set aside unless a
compromise of the public oft'ence Avas in-

cluded as part of the consideration. White-

nack V. Ten Eyck, 2 Gr. Ch. 249.

26. Where an accommodation note is

pledged as collateral security for letters of

credit, the liability incurred by the party

issuing the letters of credit is a sufficient

consideration for the note; and, to entitle

him to recover the face of the note, he is

not bound to prove that he has actually

paid the amount for which the letters of

credit were issued. If the letters are un-
revoked, and his liability still continues,

it is a good consideration. Duncan v. Gil-

bert. 5 Dutch. 521.

27. A suit was brought by the plaintiffs

against the defendants on a note purport-

ing to be for Sl,500. The defence set up
was forgery : the parties compromised the

suit by the' defendants giving the plaintiffs

a new note for S1,00<^>, and upon suit brought

on the last note. Held, that the compro-
mise was a good consideration for the new
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Form and Requisites.

note, and that the defendants could not set

up as a defence that tlio first note was a
forgery. Grant w. ChmnhcrH, 1 Vr, 323;
Brittin v. Chef/anj. Spen. Cy'lo.

28. If a maker pay part of a usurious
note and give a new note for the residue, :

the latter is not atiectcd with the usury.
Slate Bank at Elizabeth v. Ayrfs. 2 Hal. 130.

See Morris v. Tai/lor, 7 ('. E". Or. 430, mi

(d) Against public policy, &c.

29. A sealed Ijill to pay $1,000, provided
ohligee is not lawfully married in six

months, is void. Sterling v. Sinnicknon, 2
South. 7ofi.

30. All action cannot he maintained
upon a note given hy a candidate to a per-
son in consideration of his agreeing to

give to the candidate his interest at the
ensuing election. Suayzc v. Hull, 3 Hal.
54.

31. A note given by an insolvent debtor
to two of his creditors, in consideration of
their withdrawing their opposition to his
discharge luider the insolvent act, is void,
it being against the policv of the insolvent
law. Sharp v. Tees<\ 4 Hal. 352.

32. A f)romissory note given by the ap-
plicants for a public road to a caveator
against such road, in consideration of the
caveator's withdrawing his opposition to
the road, and permitting the return to be
recorded, is void, being founded on an il-

legal consideration. Smith v. Applef/ate, 3
Zab. 352.

33. A note given on a Sunday for money
lent, in pursuance of a previous under-
standing to that effect, is void. Payment
of interest on such note by the drawer,
does not in itself amount to a new promise
to pav the moiiev due. Reeves v. Butcher,
2 Vr.'224; Ryno'v. Darby, 5 C. E. Gr. 231.

34. A note which is given for property
transferred to the drawer for the jjurpjose

of defrauding tlie creditors of the payee,
cannot be enforced in the hands of the
pavee against the drawer. Church v. Muir,
4 Vr. 31S.

35. The mere fact of the insolvency of
a company does not of itself, render in-

valid or fraudulent a note given for a bona
fide debt. Sarafie v. Ball, 2 0. E. Gi-. 143.

30. A husband about to leave this state,

and who had separated from and refused
to support his wife, gave his note, upon
the agreement that it should be redeliv-
ered to him if he returned alive. Held,
that such agreement was not contrary to
public policy, though made with intent to
deprive his wife of all interest in his estate
in case he died before his return. Metier \.

Metier, 3 C. E. Gr. 270 : 4 C. E. (ir. 457.

(e) Negotiability.

37. \Nniere it does not appear whether a

lo.st note was, or was not negotiable, it will
not be presumed to have been negoti-
able; or, if neg(jtiable. that it has lieen
endorsed in blank. Clark v. Horubeck, 2
C. E. Cir. 430. See Matlack v. Hendrick-
son, 1 Gr. 203.

38. A note wrthout the words '"order
'"

or '• assigns," is, nevertheless, assignable.
Halsey v. Dehart, Coxe 93.

if) Acceptance.

39. To con.stitute an acceptancf, no spe-

cial words are necessary. The signature
alone of the drawer acro.ss the face of the
bill will constitute a written acceptance.
Meyer x.Beurdsley, 1 Vr. 230, Vrcdenlnmjh , J.

.

40. A parol acceptance of a draft or
bill will bind the acceptor. A promise to

acce])t made before the acceptance of the
bill, will amount to an acceptance in favor
of the jicrson to whom the promise; was
communicated, and who took the bill on
the credit of it. An acceptance may be
implied as well as expressly given. An
acceptance, after tlie time of payment, is

good, and binds the acceptor. Willittms

V. Winans, 2 Gr. .339.

41. When the drawee of a bill of ex-
change writes upon it '• accepted," or
words of like import and design, and
signs it, it is a response to the request
therein contained ; and the language of
the bill and the acceptance are but parts
of one entire contract in writing, and the
responsibility of the acceptor is like that

of a maker of a note—he is treated as a

primarv debtor. Meyer v. Beardsley. 1 Vr.
23*;.

42. When a bill of exchange or order
for money is accepted, to be paid " when
in funds." the import of that condition is,

wlien the acceptor is in the possession of
cash, which the drawer has a jjresent right
to demand and receive : it would not aji-

ply to the wages for the daily lal>or of the
drawer due from the acceptor to him after

the acceptance, such wages being neces-
sary for the support of himself and family.
Wintermute v. Post, 4 Zab. 420.

43. A general acceptance follows the
nature of the draft. Where a draft pay-
able out of a particular fund is accepted
as a payment. ' to l>e credited when paid,"

the receiver is not obliged to so credit it

until it is paid, or to use diligence to col-

lect it. Smith V. Wood, Sax. 74: reversed,

June, 1&30.

44. A party suing on tlic acceptance
need not set out the consideration of the
bill. Seward v. Vandeyrift, Pen. 922.

45. Accepting a check or draft implies
an undertaking of due diligence in pre-
senting it for paviiient. Frf-' holders of'

Middlesex v. Thomas. 5 C. E. Gr. 39.



HILLS AN J) NOTES. II. IIL

Transfer.—Dcmiind ami Notice.

IL

(ai By endorsement.

4t>. \u ondoi-siMnont is usually writton

^m the back of a note, l>ut the place is hy
no means cs-cntial. If the payee write his

name on any part of a note, with the in-

tention of eiulorsing it, it is a sufficient

< lulorsement. Hniiifs v. Dubois. 1 Vr. 2o'.>.

47. The enilorsement of a negotiai)le

note hy the |>ayee, and its delivery tf) the
endorsee for an adequate consideration,
transfers tlie interest of the endorser, and
also, unless quaiitied in express terms,
amounts to an undertaking that if the
note is not paid at maturity, and tho en-
dorser has due notice of dishonor, he will

pay it, which, in liiw. is a contract on the
part of tlie en<lorser in favor of the endor-
see, and every suhsequent holder to whom
the note is transferred. Chaihhick v. Van-
n'ss, <) Vr. ")17: Wathius v. Kirkputrkk, 2

Dutch. S4.

4S. Where the endorsement is in blank,
it can only he tilled uj) in the usual form.
Snyder v. Hummel. Pen. 8<S ; Hiker v. Corley,

Pen. 911 ; Cri^mnn v Swisher, 4 Dutch. 149.

49. The rule is the same where the en-
dorsement is made after maturity. Clatv-

son V. friisfin, 2 SovUh. 821
o(). ^yhen a note drawn hy a partner-

.ship to a tliir<l party, and hy him endorsed,
is found in the hands of one of the partners
hefore maturity, the presumption of law
is that the note was made as accommoda-
tion paper, and is the property of the firm.

Mecutchen v. Kennaday, 8 Dutch. 23it.

(b) By delivery.

•31. A note payable to hearer is negotia-
ble hy delivery, and this creates a property
in the assignee or bearer. Hutchings v.

Low, 1 Gr. 24<;.

(e By sale.

52. A note, to be saleable, so as to give
the purchaser a right to enforce it for the
full amount, must be available in the
hands of the seller, and the test of its avail-

al)iiity in the hands of the seller is his

right to maintain an action on it against
the maker, at the time of the transfer, as-

suming it then to have been due. Hoh-omh
V Wyckoff. 6 Vr. -T).

58. Where a note is fairly executed, and
without usury between the parties, the
payee may sell it at any rate of discount
he chooses, and the purchaser will have a
right to recover the full amount of the
note of any party, either maker or en-
dorser, le^allv liable upon it. Durant v.

Bnnta. 8 Dutch. G24
.54:. If the payee of a note transfer it by

general endorsement, the transaction does
not necessarily, and as a conclusion of law.

import a contract for a loan; wliether it

was a sale of the note, or a loan of money
upon it, depends upon the n)eaning and
intention of the parties at the time; it is

to be determined by the evidence, and is a
question of fact for the jury. Ibid.

o."). A note, a.s long as it remains the
projierty of the maker, is not vendible.
If a third party take such note at a deduc-
tion greater than legal interest, under a
deceitful representation made l»y the agent
of the maker, that it has been put into the
market for value in the regular c(>urse of
business, such a transaction is, in law, a
loan of money, and not a sale of the note.
Campbell \. yichols, 4 Vr. 81.

111. Demaxd and Notick.

(a I When to be made.

•50. Demand and notice, or something
equivalent to them, are e.ssential to the
endorsee's right of recovery. Disborough
v. Vanness 8 Hal. 281.

57. Proof of demand and notice to

charge the endorser must be strict ; mere
probability that demand and notice was
given at the proper time, not sufficient.

Martinis v. Johnston, 1 Zab. 239.

58. The endorsee of a promissory note
payable on demand, must use due dili-

gence : that is. he must demand payment
of the maker, in a reasonable time, and
in case of non-pajment. give notice as in

other cases to the endorser. Perry v.

Green, 4 Harr. 61.

59. On a note dated Dec. 6th, payable
in ten days, and demand not made until

Jan. 1st. due diligence is not used. Estell

V. Vanderveer, 2 South. 782.

60. What amounts to due diligence, is

for the jury. Snyder v. Findley, Coxe 48 ;

Winnns v. Davis, 3 Harr. 276; Woodruff v.

Daffgett, Spen. 52'».

(b; Where and of whom.

61. A presentment and demand of pay-

ment of a promissory note. m:iy lie made
at the drawers place of business, as well

as at his residence Sussex Bank v. Bald-

win, 2 Harr. 487 ; Winans v. Davis, 3 Harr.

276.

62. As to the acceptor, the place of pay-

ment, in the absence of other controlling

circumstances, will be his place of resi-

dence or his address on the face of the

bill. Free.vf ads. Brownell, 6 Vr. 285.

68. The presentment may be made by
any pei-son. and the possession of the

note is sufficient authority. Sussex Bank
v. Baldtrin, 2 Harr. 4S7.



BILLS AND NOTES, IIL

Demand and Notice.

(e) Protest and notice.

CA. A notice of {)rotost should .sufficient-

ly describe a note to apprize the party to

whom the notice is sent what note is

meant. If lie is not misled hy it, but un-
derstands what note is referred to, it is

sufficient. Howland v. Admin, 1 Vr. 41.

Go. It is not necessary in a notice of
protest to state in terms that the note was
presented for payment, or that the holder
looks to the endorser for payment; it is

enough if these appear by implication.
Burgess v. Vrccland, 4 Zab. 71.

6(j. A notary's name may be printed
or written at the foot of the' notice to en-
dorsers, that a note is dishonored. Sussex
Bank v. Baldirin, '2 IJarr. 487.

67. The general rule is that a party is

bound to exercise reasonable, not excess-
ive diligence. In order to make an en-
dorser liable, notice of non-payment of
the note, jnust be sent to him, if bv
mail, on the day next after the tiiird day
of grace, unless the mail depart at aii

early hour in the morning, before a party
with reasonable diligence could mail his
notice. Ibid.

'oS. It is not the notice of demand and
non-payment, that fixes the liability of an
endorser

; but it is the fact of such pre-
sentment and dishonor, and notice there-
of to the endorser, that renders him liable.
On a foreign bill of exchange, the protest
under the notarial form and seal is evi-
dence of those laets; but in the case of
promissory notes it is not so, (except, per
haps, in case of the death or removal of
the notary, under the act of 1S29. Harr.
Comp. 248,) and the demand and refusal
must be proved by other evidence. Bar-
kalow V. Johnson, 1 Harr. 307.

69. What is reasonable diligence in
endeavoring to ascertain the residence of
the entlorser must depend upon the cir-
cumstances of each case. What would
be sufficient in one case would fall far short
in another. If the notice is sent by the
mail of the next day after ascertaining
the residence, when due diligence has
been used, that will be sufficient. How-
land V. Adrain, 1 Vr. 41.

_
70. Each party has a day for giving no-

tice, that is the whole day on'whic'h he
receives notice, to prepare his notice to
the party liable to liim. He must put it in
the office in time to go l)y the mail of the
next day closing after business hours com-
menced, if there be such mail. The party
sending the notice must mail it on the
next day after he receives it, although the
party from whom he h;is received notice
has not taken all the time the law allowed
him for giving' the notice. He cannot
avail himself of the extra diligence of
subsequent endorsers as an excuse for his
own delay. Ibid.

71. A written notice to the endorser, ad-

dressed to him properly, and put into the
post office in due season, amounts to due
diligence, even if the letter should, never
be received. Woshin/fton Banking I'o. v.

King, 2 Gr. 45 ; Ferris v. Saxtnn, 1 Soutli. 1..

72. When the parties to a promissory
note do not reside in the same place, the
notice of non-payment may l)e sent to the
endorser by a special messenger, or by
mail directed to the post office nearest his
residence; or to the office to which he
usually resorts for letters; or, if he be in
the habit of receiving his letters through
several offices, then it may be directed to-

either. The case of Ferris v. Saj-fon, 1

South. 1, overruled, so far as it conflicts
with the principles established in this case.
Hazleton Coal Co. v. Bi/erson, Spen. 12i).

7'r>. Notice of protest must, when sent
by mail, be placed in the post office in
tiin« to go by the mail of the day after
dishonor, that closes after the commence-
ment of usual business hours, and a rea-
sonable time to prepare the notice in such
l)usiness hours. Senihle, that a mail clos-

ing at half-past nine in the morning
would be before usual business hours. To-
hold an endorser, it is necessary to show
positively that the notice was deposited
in time for the proper mail of the next
day. Burgess v. Vreeland, 4 Zab. 71.

74. Where the makers of a negotiable
note reside in New York, the holder at-

Elizabethtown, and the endorser in the
neighborhood of Rahway, and the notary
who protests the note in New York trans-
mits notice of protest by the next mail, to-

the holder at Elizabeth, who sends the no-
tice by the next mail to the endorser.
Held, that the notice to the endorser is in

due time. State Bank of Flizaheih v. Ayers..

2 Hal. 130.

75. Where the note of a third party is

endorsed by a mortgagor tcj the mortga-
gee, and is accepted liy him as a condi-
tional payment upon the bond, the mort-
gagor is entitled, as endo'ser, to a notice
of protest or dishonor. If the holder of
the note fail to j^ivesuch notice, the mort-
gagor is discharged not only from liability

as endorser, but also from liability pro
tanto upon the bond. Shipman v. Cook, I

C. E Gr. 251.

76. The delivery by a notary's clerk of a
notice of protest direi'ted Thomas C. But-
ler, Jr., to a Mr. B., with whom the clerk
was unacquainted, but who informed the
clerk it was his brother to whom the no-
tice was directed, that he was going home
and should see his brother, and would
give him the notice as soon as it could be
sent by mail, is not a sufficient Tiotice to
charge the endorser. . Paterson Bank v.

Butler, 7 Hal. 268.

77. Putting a notice into the post office

in time for the first mail, directed to the
defendant at Dashville, New Jersey, when
the defendant's residence was at Dashville.
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Dt'iiiaiul ami Notice.—Acceptor uiid Maker.—Drawer ami ImhIoi

Ulster eoimty, New York, (the j)hu'(> of
ilie deri'iidaiU's rc'sidenee heiii^ known to

the plaintiU's, tlu)U,!L;h not to the iiotary'.s

e.ierk who sent the notice,) is not fsuilicient

to ch;irs;e the emV>i'ser. Ibid.

7S. .\ letter misdirected, when infor-

inutioii was rt'adily attainahle, and when
the resilience was uctually known to the
phiintitls, cannot bo excused by any want
of actual information of the notary's
clerk, for in this part of the transaction
the notary is so much the mere aijent of
the endorsees, that he nuist be deemed to

ha\e knowledge of whatever, in resfject
to the place of residence, was known by
the former. Ibid.

"'.>. When the residence of the endorser
is known ami he has actually given orders
as to the mode of directing bis letters, any
deviation tberefrom, or from tbe ordinary
course of transmission to tbe place of bis

residence, is assumed at the risk of tbe
bolder of tbe note. Ibid.

80. The question, whether tlic j)laintifl'

had used due and proper diligence to lind

out the place to wbicb the defendant bad
removed, and givennotice accordingly, are
([uestions of fact to be determined by tbe
jury. Winans v. Davis, 8 Harr. 270.

SI. Where tbe evidence to prove tbat
tlu? notice was sent to tbe post-office near-
est tbe endorser's residence, was tbe testi-

jnony of tbe cashier of the bank, tbat he
sent the notice, and that it was his custom
to send them to the post-office nearest the
endorser's residence, and the jury find a
verdict for the plaintiff, tbe court will not
set it aside. State Bank at FAizabcth v.

Ayres. 2. Hal 130.

<S2. A notice of protest, drawn and sent
to the endorser as maker, instead of as
endorser of the note, is sufficient, if such
action fully answers all tbe purposes for

which a notice is required to be sent to an
endorser. Haints v. Dubois, 1 Vr. 2n9.

s;>. Excuse. In order to excuse the not
giving notice of non-payment and protest,

on the ground of inability to find the
endorser, reasonable diligence must have
been used to discover the endorser. Wood-
ruff Y. Daggrtt, Spen. rrli'K

84. Reputed insolvency of the maker of
a promissorj' note, is no excuse for want of
notice to the endorser. Oliver v. Mnnday,
Pen. 982; Snyder v. Findley, Coxe 78.

85 In an action, brought l\v tbi; en-

dorsee against tbe makei', on a promissory
note, the payee and endorser is not a com-
petent witness, if it appear that he was the
real .del)tor and had borrowed the note of
the defendants for the purpose of raising

money on it. The moment be endorses
tbe note, he stands in the situation of the
drawer of a bill without any funds in tbe
hands of the drawees, and is liable in the
last resort. In such case, notice of non-
payment is unnecessary. Letson v. Dun-
ham, 2 Gr. 307.

Sn. Where tin; endorser takes an assign-
ment of all tb(! estate of tbe maker, or has
receiv(>(l eiiects into his b.-inds, to satisfy
tbe debt, no demand or notice is necessary.
Perry v. Green, 4 Harr. (il.

IV. AcCKI'TOK AND MaKKH.

87. A note given by a director of a rail-

road company as a renewal of a similar
note originally given as accommodation
paper to raise motiey to jiay tbe debts of
tbe corporation, incuri'ed in the course of
its legitimate business, and transferred by
the company in payment of a debt due,
held valid, as agiiinst the maker. Lucas

1 V. Pitiiey, 3 Dutch. 221.

88. A prorTiissiny note given I'oi- legiti-

mate purposes by a municipal corpora-
tion, will not have tbe ell'ect, when in the

' bands of a bona fide holder (^f cutting oft'

I

tbe equities existing between such corpor-
ation and the i)avee. Hacketlstown ads.

I

Swaekhamer, 8 Vr. 191.

I

8'.). The bona fide bolder of a note is

\

entitled to recover of the maker, notwith-
I
standing the previous discbarge of the

I
payee and endorser as an'insolvent. San-
derson V. Crane. 2 Gr -lOI).

90. If a note be fairly negotiated by the
payee and a sulisequent party endorse it

i

at a usurious discount, a subsequent buna
\fide holder, without notice of the .usury,

!
may strike out the names of such en-
dorsers, make title through the payee and

I
recover. Freeman ads. Briitin, 2 Harr. 191.

I

91. The maker or endorser may prove
I

that the note was obtained Irom him by

j

fraud, and the plaintitf to recover must
I

prove that he bought it before maturity,
bona fide and for value. Duncan v. Gilbert,

j

5 Dutch. 521.

I 92. But mere carelessness in taking
siich note is not fraud. HaniiUon v. ]'oiirli.t,

5 Vr. 187.

V. DuAwrn AND Endorsei?.

93. The contract of the drawer is. that
upon default of the acceptor and notice,

he, tbe drawer, will pay where be drew
tbe bill, and eai'b endorser is liable accord-
ing to the law of the place where be
endorses. Freese ads. Broirncll. (> Vr 285.

94. A party taking a negotiable note in

payment of, or as security for, a ])recedent

debt, is a bona fide holder for a valuable

consideration, and entitleil to j)rotectiou

as such. Allaire v. Hartshorne, 1 Zab. GG5;

Armour v. McMiehael, 7 Vr. 92.
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95. Promissory notes and bills of ox-
change, continue to be negotiable, after

they have come to maturity. But an
endorsee of such udtcs, or bills, takes them
subject to all equities tliat exist between
the original i)arties. and liable to every
legal defence, which the defendiint might
have set up. in an action iigainst him by
the payee of the note or bill, or by any
holder thereof, in whose hands they were
at any time after maturity. Caruhcrland
Bank v. H(Viu. 8 Harr. 222.

y6. The holder of a note which lias

come into his hands after maturity, holds
it subject to every (Mpiity whidi the (Irawer
or endorsed' had against the holder of the
note when it fell due. Little v. (hapfr, '.'>

Stock. 2il.

97. A ])cis(in who endorses a note as an
aeeoramodation endorser for the payee,
•such note having been made by an accom-
modation maker, is subject to all the obli-

gations and acquires all the rights of a
partv to negotiable paper LanfiacJt v.

P«m'/', (; Vrr4;U.
9S Whnn the holder of a note receives

collaterals from the maker, the law implies
no contr.ict on the \n\ri of such holder to

proceed on the collaterals before he can
sue tlie suretv. Brick v. Freehold Bank, 8
Vr 807.

Ii9. The endorser may, at any time after

the debt l)ecomes due, pay it and take the
collaterals. Ibid.

1( 0. Waiver of notice. The endorsee
of a ])romissory note, in order to entitle

himself to an action against an endorser,
must prove, tirst, that he demanded pay-
ment of the maker at the proper time and
place; and, secondly, that he gave notice
to the endorser, in due season, of such de-
mand, and of non-payment by the maker.
Yet. such proof may bedispensed with by
the conduct, declarations and promises of
the endorser, made under a full knowledge
of the fact tliat he is discliarged from his

legal liability, by the ladies of the holder;
but such i)romises nuist be uncondi-
tional. Barka'ote v. Johnson, 1 llarr. 897.

lUl. Alter a promissory note is dishon-
ored, an endorser's promise to pay it,

made without a lull knowledge that he is

discharged by the holder's letches in not de-
manding i)ayment of the maker, is void.

The endorser's knowleilge that the maker
had not \r,\\{\ th(> note, and his acknowledg-
ment th.at he did not expect it would be
paid by him, docs not alter the ((uestion.

United Slides Bank v. Southard. 2 Harr. 478
102. Against endorsers of a. promissory

note, a clear case of waiver of notice
must be made out. Nothing short of an
nnconditiomtl proniisc to pay, made with a
full knowledge of the laches of the holder
of the note, is sutlicieiit. A knowledge
that the maker could not pay, doi-s not
dispense with sti-ict proof of deinaud and
notice. Susse.r Bank v. Baldirin. 2 llarr. 4S7.

108. Action against the endorser of a
promissory note, in which there was no
evidence of demand and notice. The
plaintiff relied on a new promise l)y the
endorser, who testilied that he had re-

ceived no notice. Held, that the plaintitl'

nuist show that at the time of the new
promise, the endorser knew that no notice
had been mailed. (Jlas.^ford v. Davis, 7 Xr.
84S.

104. (.^ucnj. Whether, in the lirst in-

stance, the plaintitf must show not only
the new promise, but knowledge by the
defendant of the laches, or whether, upon
jiroof of the new promise, the presumption
will arise that (lennind of ])a-ynu'nt was
regularly made, and notice duly given to

charge the endorser. Ihid.

lOo Discharge of endorser vV valid
agrcemcn' between the holder of a note
and the maker to ext(>nd the time of pay-
ment, will discharge an endorser who is

not a party to such agreement. Xi(]htin-

f/ale V. Meyinnis, 5 Vr 4()] ; Bell ads. Martin.
2 Harr. 107 See Manniiai v. Shotwcll, 2

South. r)S4, [a).

100. Unks-i there is evidence of assent
on the surety's part. Solomon ads. (rrn/ory,

4 Harr. 112.'

107. Courts will not interfere in a sum-
mary way to relieve a surety after judg-
ment and execution against him, and pay-
ment thereof, on this ground. Jhiil.

108. A written assent by the endorser
that the holder, ujjon receiving further
security, may give time to the maker,
without prejudice as to his own liability as
endorser, will not prechulc the endorser
from showing afterwards that his endorse-
in en t is a forgerv. Jidl ads. SJtield.-<, 4 Harr.
93.

109. The holder of a note on which the
defendants were endorsers, agreed with
the maker, aftei- the note fell due, in con-
sideration of the payment of a certain sum
of money, to extend the time of tlie pay-
ment of thf note. Held, that the money
so paid, by force of th(> statute of this state

relating to usury, o|)erated as a part ])ay-

ment of the principal of the note, and
that, as it formed no valid consideration
to the pronnse to give time, the defendants
were not discharged as endorsers. Nit/ht-

ingale v. Meginnis, o Vr. 401.

110. An agreement between the payee
and })rincipal to extend the time of pay-
ment, will not discharge (he surety, uide.ss

there is some new consideration or ad-
ditional sci'urilv given. (Irovcr v. Hop-
jiorh. 2 Dutch, lin.'

\"I. A( rioNS.

(a) Parties.

111. .\ction cannot be brought in the
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iiiuuc 111" ihc i);iv('(' atU'r ciKlorscniciit

Hriiilil V. Hand, J iliirr. 'li:\

llli. A suit hroii^ht upon a note wliicli

is not nojiotialile nuist ho in the name of

tin* payt'c, and not of tho assignee. Mal-
lack V. Ifrudriihsnii, 1 Gr. 2();5.

118 If a holder of a note ohtains judj,'

inent a,i;ainst the maker, on whicli he can-
not olitain satisfaction, sncii jiidi,Mueiit

does not estop his proceeding; against (he
endorser. Nii/lifcr v. Van lUjxr. I'cn. 71").

114. But lie cannot join the maker ami
eiuiorser in one suit in a justices court.
Cnij't V. .S'//t///(. (J Vr. .'Jdi,'.

11"). The assignor may sue after a re-de-

liverv, hv tlie assiunee. Bdifhiii v. \'i(//it(',

IVu/'.k;.'

11<>. The right of the plniiiliU' to sue
must appear on the note i)y endorse-
ment or assignment. Sin/dcr v. Humtnrl,
Fen. 87; Niron v. Dickcii, Ten. ()7<;. Ante,

^ 4.S.

117. Tlie payee of a promissory note,
payalile to M. A., or order, might recover
against a third party whose name was en-
dorsed U])on the note as one of the maker's
of the note, it l)eing proved that tlie name
was endorsed upon the note; at the time
of the loan of the money for which the
note was given, as sec-urity for its re-pay-
ment, and that the money was loaned
Upon the faith of such securitv. Ackci*-

man v. JVcstrrcHt, .Jiihj, 1847, 2 Dutch. '.2,

note.

118. Where a promissijry note is en-
dorsed in hlank hy a third person, as se-

curity for the maker to the payee, the
]jayee may, after, inaturity and protest for

non-payment, write upon the note prior
to the endorsement of the surety, an en-
dorsement •' without recourse," and there-

by enal)le the holder to maintain an action
against the surety as endorsei'. Watkinn
V. Kirkpatrifk, 2 Dutch. 84.

lli>. The contract must stand as it ap-
])ears upon its face, and in ;i court of law
the issue must be tried as it is framed. If

one joint maker pay the note after suit is

bnnight lie cannot jirosecute the action
for contribution in the name of the
pavee. Hendricknou ads. Hnfchi>i-son. o
Dutch. 180.

120. If after the holder of a promissory
note obtains a judgment on it against the
maker, the endorser pays the note, and
then endorses it to a third jierson, such
third person cannot maintain an action
Upon the note against the maker in the
ordinary form of etidorsee against drawer.
PiTsl v/Vanarsdalen, (> Hal. i<.»4.

(b) Pleading and practice.

121. The assignee of a note need not be
styled assignee in the process. Moffet v.

BoliDi'r, Fen. 712.

122. A state of demand must show the
assignment to the i)laintitr. Strand v.

Jltiiir/I, I'cn. <i4'.»: Crlxniaii v. Snis/ur I

Dutch. 14'.».

12;{. Short forms of counts in a <leclara-
tion upon promissory notes, and upon the
dili'eicnt grounds of a general iinlchitittnn

(ixauiiijiHil, approv(Ml and sustained l)y this
court, upon special demurrer. Jl/ardsltif

V. SoiillDuaijd, 2 (ir. '>'V\.

124. In a suit brought by an endorsee of
a piomissory note, it is sullicient for the
l)laintiir, in Ins declaration to say of tlie

defendant that he " then and tliere en-
dorsed the saJiie to tlu; plaintitl", and the
defendant then and there promised the
plaintill'. to pay him the amount of the said
note according to the tenor and ('fleet

thereof and of the said endorsement.'" It

is not required to jirove on the trial, that
notice of the transfer was given to the
deiendant

; the allegation of jiotice to the
defendant, is therefoi'O unnecessary. J'JIiu-

cadorf \. Sliotiirll, -S Cir. b"):^.

125. In declaring on a promissory note,
it is not necessary to aver that in its crea-
tion the corporate body which gave it

ncted within its power. It is sufficient for

the holder to declare upon the instrument
as the act of the defendants, and if it be
ultra virpn, he will fail upon the trial of the
cause. Montague v. Church School District,

5 Yr. 218.

12(). A count alleging that the cor])ora-

tion made their promissory note in writing,

and ten days after the date thereof,

promised to pay to the plaintiff !S4t)8.7o,

without any averment that the note con-
tained a promise to pay, or ;uiy word.s

from which it could be inferred that the
promise is in the note, and when the copy
of the note annexed to the declaration i.s

not referred to in the count, is defective

in substivnce. Ihid

127. The acts ri'lied on as constituting

diligence should be set forth ; a general
averment of due dili.ijeiu'e is not suliicient.

Difliurouf/h V. Van Xeas, ',] Ilal 2.'51 : Hihhle

V. Jefferson, o Hal. V.V.l

128. The time of injlice of non-payment
must be stated in tlie declaration. Halsi if

V. Salmon, Fen. UIG.

121). If the copy of the note as annexed
to the declaration be erroneous, it may be
corrected. Tillou v. Hutchinson, 8 Gr. 178.

180. In the case of a lost or destroyed
note, it is not necessary to declare upon it

speciallv as such. Vanauken v. Horuheek,

2 Gr. 178.

181. In an action on a ])roniissoiy note,

made payable at a ])articular place, •

brought by the pnyee, against the drawer.

a special averment ofpresentment at that

[ilace is not necessary to the formality or

validity of the tleclaration ; nor is proof of

it retpiisite on the trial, on a plea of non-

assumpsit. Weed v. Van Houten, 4 Hal.

180.

182. One defendant severs and pleads

that after the makinii of said note, the de-
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fendants dissolved partnership, that the
other defendant. F., assumed the debts of
firm, gave liis note to .J., witli plaintift' as
security, and that plaintiff, after said dis-

solution, became a partner witli T. Held,
that said facts do not constitute a release,
nor is said plea a bar to the action. Gulick
V Gulick, 1 Harr. 186.

lo;5. A notice to the general issue that
the defendant received from a bank cer-

tain bills for the note sued on, which iden-
tical bills he tendered to the bank in pay-
ment of said note, and while slill held by
the bank, of all which the i)laintitf had
notic-e. is bad. Tilkm v. BrUton, 4 Hal. 120.

lo4. Fornas of declarations.
On a note by the payee. Beardsley v.

Southmayd, '1 Or. oo4.

On a note bv the endorsee. Ehnmaorf
v. Shotwell, 8 Gr. 15.3.

i;i"). Form of plea.
Discharge in liankruptcv. Price v.

Bray, 1 Zab. 13.

(c) Evidence.

130. If the plaintiff alleges that a note
was endorsed on the day of its date, he
cannot jjrove that it was actually endorsed
after it l)ecanie due. fJsteU v. Vanden^eer,
•1 .Sduth. 7S2.

137. Judgment reversed where the jus-

tice, (m the trial of the cause below, ad-
mitted in evidence, as proof of the pay-
ment of a note, that the payer of a note
borrowed money for the purpose of pay-
ing it, about the time the note was due.
Reed v. Pit rsoii. Pen. I'.si.

138. An acknowledgment of the debt,

or even promise of payment, will not dis-

pense with the production of the note, nor
release the ])laintitf from the necessity of
accounting for its absence. Vanauken v.

Hornbeck, 2 Gr. 17S.

139. Where the defendant said, upon
l)eing shown the note in question, "it was
right, and that he would not object to its

coming in on the trial,"' the note r)Ught
to have been received, and the whole mat-
ter submitted to the jury, under proper
instructions from the court. Suydam v.

Combs, 3 Gr. 133.

14<). The notice is of the essence of the
contract, and cnight not to rest upon pre-
sumption and inference. Legal and suffi-

cient evidence of its existence ought to hv
given. Paiersou Bank v. Butler, 7 Hal. 2<;S.

141. The contents of a, notice of })rotest

may be proved by parol. Proof that no-
tice of i)rotest was given without pro(M" of
the contents, is prima facie evidence that
the notice was in due form, the defendant
having it in his power to produce the no-
tice Bvrgess v. Vreeland, 4 Zab. 71.

142. An acceptance of a bill of e.Kchange
or order to pay money may be waived by
parol, and subsequent dealings between
the parties, such as settlements of their

matters and receipts given in fidl, are evi-
dence to go to the jury upon the question
of waiver. Wintermide v. Post. 4 Zab. 420.

143. Where a party furnishes another
with letters of credit, and takes as security
therefor promissory notes given without
consideration, in a suit brought on the
notes against the maker, if the defendant
prove that the notes were given without
consideration, it throws the burthen of
proof upon the plaintiff to show that he
received the notes without notice that
they were accommodation paper, and also
to show how much he actually advanced
upon the notes. Gilbert v. Duncan, 5 Dutch.
133; reversed, /(c/. 521.

144. A promissory note is evidence un-
der the money coimts in an action by the
endorsee against the maker. The note,
however, is but evidence of money had
and received by the maker to the use of
the holder, or of money paid by the holder
to the use of the maker, and if the de-
fendant can overcome these presumptions
by contrary proofs, he will be permitted
to do it. But if this rule was doubtful,
proof of the actual advance of moneys by
the plaintifi to the defendant would re-

move all objections for want of privity,

and bring the case within the range of
those which confine the remedy on the
money counts to the narrowest extent.
New jersey Co. v. Myer. 7 Hal. 141.

145. Notes and checks payable to order,
and taken up l>v the drawer, are not evi-

dences of money due to him from the per-
son to whom they had been given, when
accompanied with proof showing on what
account they had been given. Bunting
ads. Allen, o Harr. 300; Redway \. Grant.
Id. 304.

140. A note is not evidence of a set-
tlement of accounts. Sayre v. Sayre,
Pen. 1035.

147. Query. Whether parol evidence of
a consent or agreement between the par-
ties to such a note, that payment should
not be demanded in a reasonal,>le time, but
that it should be treated as a note payable
in one or more years, would be admis.sible.

Perry v. Green, 4 Harr. 01
148. The mere fact that a note is given

as accommodation pai)er does not affect

it in the hands of a third party, even if the
fact of its being such paper was known by
the endorsee at the time of its endorse-
ment ; and where no other proof is given
in defence, the holder is not bound to
prove that he gave value for the note.
Buiican v. Gilbert, 5 Dutch. 521.

140. In a .><uit brought against the maker
or endorser of negotiable paper, the de-
fendant may prove that the note was ob-
tained from him l)y fraud, or that it was
fraudulently put in circ'ulation : and in

such case, to entitle the plaintiff to recover,
he must prove that he bought it before ma-
turitv, bona fide and for value. Ibid.
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100. That ])romissory notes were i;ivi;ii

as accommodation j)ai)er, may he proved
l.v parol, llilhrrl v. Diinntn, 5 biilcli. l:«;
ld.:rl\.

101. W'liat circimistaiu'es arc surtiriciit

evidence to warrant a jury in lin(lin<; that

tlic endorsee of a promissory note had
notice of tlie failure of consith'ration.

.S7a/T V. Torri'ii, L' Zah. VM).

\'yl. If the plaintitf ch'clares \\\nn\ and
sets out a written iruaranty, such a cMjunt

cannot h«' snpport(>d l)y simply [jroduciiif^

tlie note witli the siijuature of the defenil-

ant upon the hack of it, and then proving
hy parol, such an agreement as is set out
in till- (leclaration. Crozcr v. Chambers,
8pen. 2r)()

1"),'?. In an action against the endorser
of a promissory note, the testimony of a
notary i)uhlic that from the memoranihi
in his protest hook hy the casliier of a
hank, acting as agent of the notary, and
from the fact of the cashier (since dead)
hcing a very particular man, with whom
he left a hlank protest under his hand and
seal, he believed, a demand of payment
and notice of non-{)aym(mt had been dulj'^

made and given, is not suliicient proof of
due diligence by tlic holder of the note, to

make the endorser liable. Barkalow v.

Johuso)!. 1 Harr. .'>*.t7.

lo4. On the trial before a jury on dis-

puted claim, founded on a promissory
note upon which judgment was confessed,
and afterwards set aside on the ground of
fraud and want of consideration in the
note ; the same note and its consideration
may be proved before the jury ; as the
setting aside the judgment may not have
affected the note's validity. Mann v.

Drosf, S Harr. 336.

155. It is competent for a plaintiff to
])rove that a name, written under a note,
or the left hand margin of it, where a sub-
scribing witness usually writes his name,
was not written bj' a subscribing witness

;

that it had been put there after the note
was made, or by mistake, or by an unau-
thorized person, or that it was the name
and hand-writing of the maker of the note.

Rape V. WesicoU, 3 Harr. 244.

15(). In an action brought by the endor-
see against an endorser of a promissory
note, payable to bearer, and endorsed in

blank, the endorser will be permitted to

shew it was the agreement at "the time of
the endorsement, that he was not to be
liable as endorser upon the note, and that
his name was endorsed merely to enable
the plaintiif to collect the money of the
drawer. Johnson v. 3Iartinus, 4 Hal. l-M,

disapproved in Chaddock v. Vanness, 6 Vr.
518.

157. How far parol evidence is admiss-
ible to qualify or vary an endorsement,
or an acceptance. See Eviden'ce, X.

15S. An assumpsit against partners on a
note by one of them, the partnership

must be proved. Ti//i,s v. Miilr. I'cn. 7-l'.i

15'.l. I'roof that a note was presented f(jr

payment, and was protested for iion-pav-
ment. is suliicient proof that payment was
refused. Ihoycss v. Vri'datid, 4 Zab. 71.

]<)(). A stat<' of demand describing a note
as payable "without defalcation or dis-
count," is not suf)ported by a note drawn
payable ''without defalcation." Aildix \.

Van linskirk, 4 Zal>. lMS
1»>1. The payee, endorser of a promis-

sory note, is a legal witness to prove
nothing is due on it. Rosrvclt v. (lardm-r.
Pen. 7!a.

HV2. An endorser of a note, is a comjie-
tent witness to prove (1) that he obtained
it at a discount exceeding legal interest,
and (2) that in doing so, he acted as agent
for the plaintiff, the endorsee, and had no
interest in the transaction. Freeman ads.
Brittiu, -2 Harr. l!tl.

103. The maker of a promissory note,
is a competent witness to prove it usuri-
ous. Howell V. Aideii, 1 Gr. Ch. 44. Or, a
disinterested endorser. Heath ads. Kcer-
son, 2 Harr. L'45. See Letson v. Dunham, 2
Gr. 307.

164. In an action on a due bill given by
A. to B., if A. pleads that G. in his lifetime
paid B., he can prove such payment by D..
the residuary legatee and executor of C.
Henarie v. Maxivell, 5 Hal. 2'M , 6 /(/. !»4.

(d) Amount recoverable.

165. In an action on a note which is

invalid between the original parties for

want of consideration, by a bona fide holder
who has only actually advanced part of its

value, such holder can only recover for

the amount wliich he has actually ad-
vanced. As to the residue the note is

without consideration and void. Allaire \.

Hartshorne, 1 Zal). 665.

166. A note void in the hands of the
payee, because obtained by him of the
maker by fraud, is collectible in the hands
of a subsequent bona fide holder who has
taken it l)efore maturity for value; but if

such holder has paid on such transfer a
less sum than the anaount of the note, he
can only recover the amount which he, or
some prior holder through whom he de-

rives title, has paid for it. Holcomb v.

Wyckoff, 6 Vr. 35.

i67. The officers of a bank supposed
that they were buying the note of the
endorsers and not of a corporation
maker, and for that reason the bank was
not held liable to a forfeiture for knoirlnghj

'

charging usurious interest; but inasmuch
as the note was not obtained by the defend-

ants for value, and they were in fact

accommodation endorsers or sureties for

the corporation, the recovery by the bank
can only be for the amount paid, with

legal interest. Bramhall v. Atlantic Nat.

Bank, 7 Vr. 243.
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Ills. The li(>UlcM'of;icc<)iiini(t(lation paper,

aissi.nned to him as eollateral security, can-

not recover of the accoinnioilati<ni maker
or endorser any more than the amount
actually advanced upon it; hut in such
case, as well as where the note is taken in

payment of a security ibr an antecedent

deht the presumption is tliat the holder

paid full consideration for the note; and
to overcome this presumption, the defend-

ant must prove tiiat the plaintiff did not

give full consitleration for it. Duncnii v.

Gilbert, 5 Dutch. 521.

169. Where an endorser hecomes such
at the request of a co-endorser upon a

promise tJiat he would be put to no loss,

he can recover of his co-surety whatever he
has been ohliijed to pav. Apqar v. Hikr.

4 Zah. 812.

VII. Defences.

(a I Want, or failure of consideration.

17H. It is a good defence to a promissory
note in the hands of the payee or endorsee
with notice of the fact, that it was given
for a consideration which has totally
failed. Starr v. Torreij, 2 Zah. I'.K).

171 A partial failure of consideration
is no defence at law to an action on a note
or check, wliere the amount to be deduct-

ed on account of such failure is unliqui-

dated. Alien V. Bank of United States. Spen.
(521.

172. It is no defence to a note given for

the difference on an exchange of horses,

to show that there was no difference in

their value, and tliat the note was there-

fore without consideration. The e.x-

change in such case is a sale for a stipu-

lated price, the horse and note of the de-

fendant, and not for so much as the plain-

tiif's horse was worth. Beninger v. Corwin.

4 Zah. 2^57.

178. In a suit between the original ])ar-

ties to a note, a partial failure of the con-
sideration of such note can be set up as a
defence, to the same extent as though the
action were fovmded on such considera-
tion Wyrkoff'v. Kitnijon, 4 Yr. 107.

174. Where an assignment of two bonds
and mortgages was made, ostensibly to

secure the i)aynient of certain notes, the
assignment was set aside, on the grounil

that the notes were without consideration.

Lanninff v. Lanninr/. 2 C. E. Gr. 22S.

(b| Other defences.

17">. Payment. The declarations of the
holder, made while such, are competent
evidence to prove the payment of a note.

Heed v. Vancleve, 3 Dutch. 8o2.

17<>. If a note be lost liy the laches of an
assignee, it is equivalent to payment.
Snyder v. Findlei/. Coxe 48; Sliipinan v.

Cook, 1 C. E. Or' 2.")1 ; Freeholders of Mid-
dlesex V. Martin. ~) C. E. Gr. 89.

177. In an action by an administrator,
the drawer may prove payments to the
children of the intestate, at the adminis-
trator's request. Grisnold v. Ward. 2 Hal.

17S Drunkenness of the maker, caused
bv the pavee, vitiates the note. Curtis v.

Hall. 1 .South. 301.

179. But not unless the drunkenness be
induced by the other party. Burroughs v.

Rich man, 1 Gr. 288.

l.so. Fraud. A note fraudulent in its

inception caimot be invalidated in the
hands of a party taking it for value before
maturity, unless actual fraud can be
shown in such party so taking it Hamilton
V. Vonght, .") Vr. 1S7.

181. If obliged to take up a note, paid
by an accommodation endorser, the ac-

commodation maker cannot set up fraud
on the part of the payee in the inception
of the note, as a defence to his suit. Lau-
bach V. Parsell, (i Vr. 484.

182. An injunction will not lie torestram
proceedings at law upon a note in the
hands of a bona fide holder, for valuable
consideration, on the ground of fraud-
ulent representations made by the payee
to the maker. Dougherty v. Scudder, 2 C.

E. Gr. 248.

188. Duress. "Where the evidence fails

to prove fraud or conspiracy, a transfer

may be set aside for surprise and mental
weakness in the endorser. Hoagland v.

Titus. 1 C. E. Gr. 44.

184. Misappropriation. To constitute

a misai)propriation of negotiable paper,
,
there must be a fraudulent perversion
of its original object or design. If a
note is made or endorsed as accommo-
dation paper, with the understanding
that it is to be discounted at a certain

bank, or that money is to be obtained
ujion it in a particular manner, it is nc^

fraudulent misappropriation of the note
if it is discounted at another bank, or

that money or i-redit was obtained upon
it in a difi'erent way from what was in-

tended. If the note eHects the substantial

purpose for which it was designed, it is

not material whether it was efi'ected in the
precise manner contemplated, unless there

is fraud, or the interest of the maker or

endorser is prejudiced. Duncan v. Gilbert.

o Dutch. .")21.

;
185. To constitute a misappropriation

I
of commercial paper, the general rule is,

j

that the accommodation party must show
that he has been injurecl by the turning
aside of the note from its original purpose,
or that such apfiropriation is not consist-

I

ent witli the agreement on Avhich the note
was given. Rogers v. Sipley, (> Vr. .%.
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Deroiiccs.— MaiiU ('li('ck>

1M(). Release. XNlicic the iKnnc 1)1' one
iii;\k(M- u]M)ii i>:iyiiiriil ol' p.irl ul' (Ik- notes
\v;is torn i>ll' i>y tlic lioldcr. Ildd, to

amount to a release. Silvers ads. /I'r//-

iiolils, '2 Hair. i.'7">.

IS7. On a pirt paynio it by ono of the
makers of a note S., to one of the payees,
X., and a proin'so by X. not to hold iS. lia-

lile for tlio halanee due, and to e.xeeule a

writin.u' to that elleet. Jfild, that a release
of one of two joint proini.sors, to constitute

a defeiioe, must he a tei-hnieal release uii-

di'r seal. Line v. Xclsoii, June, l.SZt).

1.^"^. Ill an aetion upon a ])roniissory

note endorsed to the plaintifl' after matu-
rity, bona Ji'lr and for a valual)lc eonsidera-
tion. it is no defenee for the defendant,
and therefore not eonipeteiit for hini to

l»rove the simple faet, tliat the endorser at

the time of making the endorsenieut, was
indebted to the defendant Cmnberland
Hank v. JLinn, o Ilarr. 2'2'2.

IS',). Whore A. has given his note to B,

at the instance, and for the bcnetit of C,
and in consideration thereof C. has given
ills note to A., an injunction will not lie to

restrain proceedings at law by A. upon
(' "s note on the ground that A 's note to

B. has never been paid. Suraqc v. Ball. 2

C.K. (;r. U'J.

VI II. r>.\NK ( 'lIKi KS.

I'.H). A check post dated must be con-
sidered as issued the day it bears date.

Tajihir v. Sip. 1 \'r. l2S4, Whelpley, C. J.

liH. The genera! rule is. that the holder
of a check is i)ound to ])resent it for pay-
ment in a reasonable time, and if not
jiaid, to give notice thereof to the drawer
in a like reasonable time. What is reason-
able time will dejx^nd ui)on circumstances.
l/>id.

lVt2. What considered reasonable time
ill the case of a check post dated, and
deposited for collection upon the day of
its date. Ibid.

I'.t.'-). A person obtaining jxjssession of a

iheck l)y means of a forged endorse-
ment, will not acquire any interest in it,

although he was not aware of the forgery.

That the forgery was committed by an
•agent of the plaintiff, does not change the
rule, where there is no fraud, or where no
gross neglect is shown against the plaintiff.

Buckley v. Second N((t. Bank of Jer.y'i/ City,

(J Vr \m.
194. Where an ordinary bank check,

drawn payable '' to A. B or bearer," is

endorsed by the holder to a third person
for a valuable consideration, and it ap-
pears that at the time of endorsement, the
al)breviation " Meni." was on the face of
the check, and that two years and a half
had elapsed since it was drawn, the cir-

cumstances indicated that the check was
not given in the usual course of business,

and were sullicicnt to |)iit the endorser
upon inquiry; and if, for want of proper
iiKitiiry, he sulfers lo.ss, he has no ground
of complaint against the drawer of the
check. Skillnian v. Titnu. .'{ Vr. '.»>.

I'.lo, A mei'e retention <if a check liy a
bank on whieli it is drawn for twenty-lour
hours, does not amount to an acceptance.
Overman v. Ifnliohn Bank. 1 \'r. C,]

; i' /,/

lUf). Action. In an action on a bank
check payable to (' I), or bearer, brought
by ii thiicl |ierson, it must in the pleadings
be alleged, that the check was transferred
to him and that he was the owner or
bearer of it. J''la.r Co. v. Ballentine, 1 Ilarr.
4r)4

li»7. In an action by the holder, against
the drawer of a check, payal)le to bearer,
the defendant having been notified by one
claiming to be the true owner of it not to
pay to the plaintilfs, may, in the interest
of such claimant, show, by way of defence,
that the owner of the check had parted
with it, without any consideration, and
through fraud; and the ijlaintiffs, to enti-

tle them to recover, must then show how
they came by the check, and what value
they gave for it. Merchants Bank v. New
Brnnaieick SavinfiH 'Inafitution, 4 Vr. 170.

lOS. I)(,'fendant purchased a lease to be
delivered at a future day, and gave a check
in i>art jKiyment. When the day came he
refused to comply. The party holding the
lease then transferred it to others, and then
sent on the check. Held, he could not sue
on the check, after he had parted with the
subject matter of contract. Hoagland v.

Hall, Jane. ISTC.

lll'J Evidence. Tlie drawer's check
book with entries on the margin, is not
evidence of the account or consideration
for W'hich such checks have been given.
Banting ads. Alloi, 8 Harr. 2'.)9.

201). The books of the bank on which
tliey are drawn are admissible to show how
the proceeds have been apj)lied. Oliver v.

Pltelps. Spen. ISO; 1 Zab. '>'.)!.

201. Whether a retention of checks by
an agent for a considerable time is evi-

dence of an intention to be charged with
their amount, is a question for the jury.
Park V. Miller, 3 Dutch. 838.

202. So evidence from which they might
infer that a bank received checks de-

])osited, as cash. TituH v. Mechanica Nut.

Bank, (') Vr. oSS.

203. Defences. A check does not
amount to payment if it.self unpaid.
Knhl V. Mayor of Jersey City, 8 C. E. Ch".

84.

204. Unless by express agreement. Free-

holders of Middlesex v. Martin, 5 C. E. Gr.

39.

See Altkration, Assi(;nment, Exr.cu-

TOKS, Justices Court, Limitations, Set
Off.
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Bond iiiid Warrant.—Execution and Validiiv

BOND AND WARRANT.

See Jl'DGMKNT UY CoXKKririlON.

BONDS.

I. Execution and Validity.

II. Construction.

III. Skaled Bills.

(a) Countruction, d'c.

(b) Assignment and rffed.

(c) Actions.

IV. A.SSIGNMENT OK BOND.S.

V. Official Bonds.

VI. Actions.

(ffl) In general.

(b) Parties.

(c) Pleading and practice.

(d) Evidence.

{e) Judgment and amount recover-

able.

VII. Defences.

I. Execution .a.nd Validity.

1. Consideration. A bond boine,- under
seal imports a valuable consideration,
which must stand until lawfully impeach-
ed. Wanmaker v. Van Buskirk, iiax. GS5

;

Farnnm v Burnett, G C. E. Gr. 87; Shotwell
V. Shotirell. 9 C. E. Gr. 378.

2. Wliere partie.-^ make a settlement of
an entire indel)tedne.ss, and the debtor
gives his bond for the balance found due,
the bond is conclusive between the par-
ties as to the indel)tedness intended to be
included in it; and even if p;iven for more
or less than is actually owing, its consid-
eration cannot be inquired into, nor the
error corrected in a court of law. Baker
V. Baker, 4 Dutch. 13.

3. Bond given in consideration of co-
habitation is "void. Price v. Tallman, Coxe
447.

3a. But a bond given in satisfaction and
consideration of the pregnancy of the ob-
ligee, caused by the ol)ligor, is good. Leight
V. Clark, 3 Stock. llO.

4. Bond given to person injured by as-

sault and battery, to make satisfaction and

prevent prosecution, legal and valid. Price
v. Suiiiiiirrs, 2 South. 578. I)i/ra,

'i 144.
"). Sealing. A scroll, instead of a seal,

is go<jd in instruments for the payment of
monev onlv. Hopewell v. Amwell. 1 IJal.

109,170. infra, 'i
-3',. |7iVii. Obligations,

§ IJ Infra, \ (53.

0. The seals must be allixed at the time
of execution. Smalln/ v. Vanorden, 2
South. 811.

7. Where a note or bill contains in the
body of it the words " witness my hand
:tnd seal," and has a Hourish or scroll un-
der the name, proof of tlic hand-writing
of the drawer is sufhcient evidence for the
jury to presume that the scroll was put
to the instrument ijy way of seal, and that
it was sealed and delivered. There needs
no other procjf that the scroll was in-

tended for a seal than the instrument
itself saying *' witness my hand and seal."
Force v. Craig, 2 Hal. 272.

8. A bond may be delivered by any acts
or words evincing an intent to deliver,
provided such intent have reference to the
present time. If the obligor hold out the
bond in his hand (after it has i)een signed
and sealed), and say to the obligee, " iiere

is your bond, what shall I do with it?"

this will be a suflficient delivery, although
the bond never comes to the actual pos-
session of the obligee. FolUj v. Vanfnyl, 4
Hal. 153.

9. If found in the hands of the obligee,
it is prima facie evidence of delivery, but
mav be rebutted Den. Farlee v. Farlee,

1 Zab. 279; Hill v. Beach, 1 Beas. 31; Smith
V. 3Ioore, 3 Gr. Ch. 485.

10. If a bond is never delivered, the
mortgage which is given to secure it is

void. Garroch v. Sherman, 2 Hal. Ch. 219.
11. Escrow. Where a party delivers a

bond to a third person, to be delivered by
him upon the happening of an event, it is

the occurrence of the event, and not the
second delivery that gives the bond valid-
ity. State Bank v. Evans, 3 (Jr. 155 ; Black
V. Shreve, 2 Beas. 455.

12. A party to a bond can never hold it

as an escrow. State Bank v. Chetwood, 3
Hal. 1.

13. A bond, even if voluntary, is valid,
.and may be enforced by creditors, although
the prior proceedings may be irregular.
(raddis ads Howell, 2 Vr. 313; Sooi/ ads.
State, June, 1871").

14. Township bonds recifed tliat they
had been issued in conformity with the
act of the legislature authorizing them.
Held, that the township was not estopped
1)V such recital from showing that no such
authoritv had been given. Hudson v. Wi)i-

.sluw, (5 Vr. 437. Infra, 'i 90.

15. It seems, tl)at if such bonds are
issued with prima facie prcjof of their

legality, and get into the hands of bona
fide liolders, the township is liable. Lane
v. Schomp, 5 C. E. Gr. 82.

A*

h% ' ttr
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Construction.—Sealed Bills.

II. CoNSTRumox.

111. .V Imiul by three, in tlie jteuiilty of
$1(H) eaeh, is several, not joint. MiihUr-
towii V. McCuniiick, Ten. .')tl(l.

17. A hond in the following words

:

^'We, A. B., C. I)., and E. F.. an- hold and
firmly l)onnd unto (x. H. in the sum of
seviMi hundred dollars, to he })aid to the
said Li. H. or to their or either of their

heirs, exeeutors. administrators, or assigns,

whieh payment well and truly to he made,
we bind ourselves, our heirs, executors,
and administrators, severally by these
presents," is a several bond, and not joint

anil several. Brinkerhoof' \ . Doremus, 5 Hal.
ll'.t.

IS. If ;>, bond on the face of it, })urports

to be the joint l)ond of two or m(.)re, but is

executed and delivered by one only, it is

his several bond. Wood ads. 0(i<len, 1

Harr. 4.",.S.

I'J. If, by a clerical mistake, the condi-
ion of a bond is so drawn as to be un-
meaning and senseless, as- if it be that if
" pay to the obligor SI,000 in one
year from date,"' the bond .<hall be void,

the bond is not thereby rendered void or
inoperative, but it must be enforced either

as a single bond without any condition, or
the condition construed according to the
evident intention of the parties ; in such
case, the penal or obligatory part of the
bond being good can be enforced, unless
the defendant can show that there is a con-
dition to it whicli has some meaning and
has been performed. Giles v. Halsfed. 4
Zab. 36tx

20. It is no forfeiture of a l:)ond condi-
tioned for faithful service of cashier, and
to indemnify against all loss by his malfea-
sance, misfeasance, wilful neglect or wrong-
ful act. that a loss has occurred by mere
iiccident or mistake, or by his being unable
to perform all the duties put upon him.
Morris Canal v. Van Vorst, 1 Zab. KiO.

21. It was the duty of a cashier to be
sworn before he entered upon the duties of
his office; his neglecting to perform that
duty will not vitiate his bond, but ought
rather to be considered a breach of it.

State Bank v. Chetivood, 3 Hal. 1.

22. A l)ond was made with the following
condition, that if any default should be
made in the payment of the interest, or
any part thereof, on any day whereon the
:same should be payable, and remain in

arrear and unpaid for the space of thirty

days, then and from thenceforth, that is,

after the lapse of thirty days, the principal
•sum of S1,IH 10, with all arrearages of inter-

est thereon, should at the option of the
obligee or his representatives, become and
be due and payable immediately thereafter,

although the period limited in said bond
or obligation for the payment of the said

.sum of Sl.OOO might not then have ex-
.pired. Held, that time was the essence of

the contract, and that the ci»urt will nut
relieve the party in default, unless he can
olfer some good excuse, as mistake or ac-
cident, for such defaidt. Martin v. MrlviUe,
''> Stock. 222; Baldwin v. Van Vorst, 2 Stock.
•")77.

2.). But mere forgetfulness or care-
lessness are not sutlicieiit excuses to j)re-

vent foit'eiture. ])i (hoot v. MiChtter, 4 C.
E. Cir. .").>

1 ;
Sjirini/ v. Fisk, G C E. (rr. 17.");

Voorhis V. Mnr/ilii/, 11 C. E. Or. 434.
24. Equity should lean against a c(jn-

struction that works a forfeiture, in ease
of doubt or ambiguity. Thome v. Moslier,
o C. E. Or. 2.37; Ackens v. Winston, 7 C. E.
Gr. 444.

25. If, under the act of 1700, whicli di-
rects the courts of common pleas to nuirk
and layout the bounds and rules of the
prisons in their several counties, and pro-
vides ''that every prisoner in any civil ac-
tion, giving bond to the sherirt' with suffi-

cient securities, ///«^ he trill keep uithin the
said bounds, shall have liberty to walk
therein; and if he walk out of said bounds
the bond shall be forfeited," the sheriff take
a bond with condition " that the prisoner
shall kee]) within the bounds of the prison
limited and prescribed by the .judges of the
court of common pleas of the county of
E , and not to walk out or depart the same
until he be discharged by due course of law,"
it is within the rule and a good bond:
Smith V. Allen, Sax. 44.

2(J. Breach. Walking two miles out of
prison limits, although the jjrisoner return
before pursuit or action brought, is a
breach. Tunison v. Cramer, 1 South. 498;
Smith V. Allen. Sax. 44.

III. Seaij;i) Bill.s.

(a) Construction, &c.

27. Whether an instrument is a sealed
bill or not is a question for the court upon
inspection, ^^'hether it is the seal of the
partv. is for the jury. Corliesx. Ta» Xote,
1 Harr. 324.

28. Sealed bill i)ayable on demand draws
interest only from the day of demand.
Scudder v. Morris. Pen. 410o.

20. A sealed bill contained the following
covenants, "that if the child and its mother
both should live, the eight hundred dollars

shall go to the bringing up, education and
maintenance of the child ; but if the child

should die, the said Kachel is to have two
hundred of the eight hundred dollars, and
the residue to go back to the said Tliomas
Tilton ; but if both die, the whole comes
back to him, except expenses for lying in,

and funeral expenses and charges." Held,

that if both mother and child survived par-
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Sealed Bills.—Assignment of Bonds.

turition, the mother would be entitled to

all the money ; if the child died on that

occasion, the mother would be entitled to

two hundred dollars only, and if they both

died on that occasion, the expenses of her

lyini,' in and of their funerals were to be

paici. Lippiiicott v. Tiltoii, 2 Gr. 3(31.

(b) Assignment and effect.

3(1. Bills sealed and draAvn payable to

the order of the obligee are assignable

without tiie word "assigns." Sheppard v.

StUes, 2 Hal. 90, 91, note. See Carhart v.

Miller, 2 South. 573.

31. The assignment of a sealed bill im-

plies no warranty. Harris v. Clark, Pen.

158.

32. A blank endorsement is no assign-

ment. Speer v. Post, Pen. 1032.

33. The assignor is not liable for the

maker's non-payment. Boylan v. Dicker-

son, Pen. 430 ; Dilts v. Trimmer, Pen. 952

;

Mehelm v. Barnet, Coxe 91, note.

34. Unless by express agreement.
Stout V. Stevenson, 1 South. 178; Force v.

Craig, 2 Hal. 272.

Infra, IV. Assign.mext.

(c) Actions.

35. jS'o diligence in making demand of

the maker is necessary where the assignor

guarantees the bill. Stout v. Stevenson, 1

South. 178.

3(3. Parties. An assignee cannot sue
in his own name on a sealed bill. Smock
V. Taylor, Coxe 177.

37. If a sealed bill "to A., or his heirs,"

be assigned, suit must be in the name of

the assignee. Carhart v. Miller, 2 South.

573 ; Belton v. Gibbon, 7 Hal. 77.

38. A joint action cannot be brought
against an obligor and the executors of

his co-obligor. Sigler v. Interest, Pen. 724.

Infra, ^ 74.

39. Pleading. The assignment must
be set out in the state of demand and
proved. Stroud v. Howell, Pen. 649.

40. Evidence. Sealed bill cannot be
admitted without calling the subscribing
witness. Hogland v. Sehring, 1 South.
1(15; Williams v. Davis, Pen. 276; Paterson
V. Schenck, 3 Gr. 434.

41. Proof of hand-writing of the sub-
scribing witness is not sufficient, where
the bill only has a scroll, and does not say
it was sealed. Newbold v. Lamb, 2 South.
449.

42. Parol evidence was admitted to ex-
plain an assignment. Mehelm v. Barnet,
Coxe 86.

IV. Assignment of Bonds.

43. A bond with a warrant to confess

judgment may be assigned. Reed v. Bain-
bridge, 1 South. 351.

44. A sale by one person of the bond
of another bona fide made at any rate of
discount, however exorl)itant, is not ille-

gal. Donnington v. Meeker, 3 Stock. 362

;

Ridgeway \\ Brick, July, 1825, 3 Stock. 3(56.

45. The statute includes only ol)ligations

by which one party binds himself to pay
money to another, and does not api)ly to

contracts of indemnity cases and other
agreements where either party is bound to

perform other distinct and independent
acts, or where the payment of money by
one party, depends upon the performance
of some act by the other. Ruckman v. Out-

ivater, 4 Dutch. 572; Richardson v. Beau-
mont, Spen. 578.

46. Time. BoulI for prison limits can-
not be assigned l^efore l)reach. Tunison v.

Cranter, 2 South. 498.

47. Parties. One of several obligees in

a bond, may not assign it, nor may he do
so, in the names of himself and co-obli-

gees, unless specially authorized to do so.

Stevens v. Bowers, 1 Harr. 16 ; Terril v.

Craig, April, 1825.

48. One partner may assign a bond
given to the partnersliip. Gahvay v. Ful-

lerton, 2 C. E. Gr. 389.

49. Form. The form of the assignment
is immaterial ; it may be by writing under
seal, by writing without seal, or by mere
delivery for value. Winfield v. Hudson, 4
Dutch. 255, 264, Green, C. J.

50. An assignment of a bond or other
specialty need not be by deed or in writ-
ing, in order to enable the assignee to sue
in his own name under the statute. Allen

V. Pancoast, Spen. 68.

51. Where an instrument is made assign-

able by statute, but not in any specified

mode, and by the terms of the contract it

is made assignable by endorsement, the
holder may in that mode acquire title to

the instrument, and a right to maintain
an action thereon in his own name. Win-
field V. Hudson, 4 Dutch. 255.

52. In equity there may be such an
agreement by parol as will pass the right

to a chose in action ; but the proof of the
agreement should be clear. Tlie proof in

this case was held insufficient. Roive v.

Hoagland,S'Ha]. Ch. 131.

53. It is not necessary that the assign-

ment of a bond, when made under seal,

should show any consideration. Gregory
V. Freeman, 2 Zali. 405.

54. If the holder of a l)ond assign it for

more than is due upon it, he is liable to

the assignee for the deficiency. Decker
V. Adams, 4 Dutch. 511.

55. Assignment of a ])ond im])lies no
guarantee. Garretsie v. Van Ness, Pen.
20; Davenport v. Barnes, Id. 211; Dilts v.

Trimmer, Id. 951.

56. An agreement by an assignee of a
bond and mortgage, that he would call at
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the otRcc of the oblij^or for tbo interest,

(lues not make tliat ottii-o ever nt'lcr tlie

only legal place for payment, ami is not,

in form or legal ell'ect, an agreement so
as to affect the hoiul. McChttcr v. DvGioot.
4 0. E. Gr. 72; iwcrsed, Id. 531.

.)7. The assignee takes it snl)ject to all

the equities wliieli existed at tlie time of
the assignment, between the original par-
ties. Jidrroiv V. Bisplidiii, (> Hal. 110; Shan-
non V. Mdfsclis, Sax. 41o; ]'<(n Hunk v. Som-
I'rville Co., 1 Hal. Ch. 137, Ooo; Chrnish v.

Bryan, 2 Stock. 14t).

V. Official Bonds.

o8. A statutory bond should conform
to the words of the act, but if there be a
mere verl^al ditterenee or departure from
the provision of the statute, which im-
poses no new duty on the obligor, or no
duties diverse from those required by the
statute as justly and legally expounded,
the bond will be good. Smith v. Allen, Sax.
43.

59. On a bond to keep within the prison
limits, if the condition of such a bond sub-
stantially conforms to the form prescribed
by the statute, it is suflficient, though there
mav be a verbal difference. Camp v. Allen,

7 Hal. 1.

()0. An official bond stipulating "for the
taithful performance " of the duties of an
officer, does not, in legal effect, differ from
one stipulating that the incumljent "shall
well and truly, faithfully, firmly, and im-
partially execute and perform the duties
of his said office during his continuance
therein." The words "well," "truly,"
"firmly," and "impartially," are simply
redundant, and are comjjrised in their le-

gal signification in the word " faithfully."

Hoboken v. Evans, 2 Yr. 342.

61. If the law prescribe the terms of a
bond and one be taken variant therefrom,
it is void at least so far as it is variant.

United States v. HoirelL 4 Wash. C. C. 620.

62. The fact that bonds are not prescribed
by law does not necessarily invalidate them,
although given by a public oflicer as secu-
rity for the discharge of his duties, if they
are not unlawfully exacted of him ; if vol-
untarily given, they are funding upon the
parties to them. Hoboken v. Harrison, 1

Vr. 73.

62«. A state treasurer's bond would
not be deemed extorted, and therefore in-

valid, if the legislatiire required the giv-

ing of such bond under' pain of refusing
to permit such treasurer from continuing
in office, and of receiving the emoluments
thereof, the ti-easurer being a constitu-

tional officer, and not subject to the legis-

lative will. Sooy ads. State, June, 1876.

026. The requirement of the statute
that the treasurer's l)ond shall be approved
by the senate, is merely directory. Ilnd.

63. (A scroll is .sulfi(;i(Mit for a seal in all

official bonds. P. L. isTU, p. 47J.

VI. Acrioxs.

(a) In general.

64. Where, by the condition of a bond,
money is to be paid in instalments, if the
obligor fail to ]jay any instalment when
due, an action lies on the bond, and the
defendant cannot plead in bar that he paid
a i^art of the instalments after they became
due, and that the remaining instalments
are not vet due. Rosenkrantz v. Burling,
o Dutch.'191.

65. Where township bonds are issued by
authority of an act of the legislature, a suit

will lie on such bonds, although the act
provide a particular mode of raising the
money to pay them. Mornson v. Bernards,
7 Vr. 219.

66. Suit on a bond conditioned to deliver
goods must be in debt on the penalty, not
in covenant. Powell v. Clark, Pen. 517.

67. A bond barred by the statute of lim-
itations is not a sufficient consideration to

support an action on an express promise
to pay it. Ludlow y.Van Camp, 2 Hal. 113.

68. Where a bond is assigned by the
obligee as collateral security for an amount
less than the face of the bond and the as-

signee recovers of the obligor, who is al-

lowed to recoup, the obligee cannot sue
for the balance ; he is estopped b^' the for-

mer proceedings. Chew v. Brumagim, 13
Wall. 497; reversing ,S'. C. 4 C. E. Gr. 130;

6 Id. 520.

09. Assignees must use due diligence,

and sue within reasonal)le time. What is

"reasonable time" within which to sue a
note, is not settled, but two years is more
than "reasonable time," unless the delay
has arisen from the conduct of assignor.

Mehelm v. Barnet, Coxe 8(5.

70. The obligor of a l)ond paid to the
holder thereof $50, to apply on the bond,
and which the holder agreed to endorse on
it ; without making tlie endorsement, the
holder assigned the bond to a thii'd party,

and the assignee claiming the whole
amount of the bond, the obligor paid it,

and brought an action of debt against the

former holder, to recover back the $50
paid. Held, that the action could not be
maintained. Decker v. Adams, 4 Dutch.
511.

(b) Parties.

71. Joint obligees are joint tenants as to
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Actions.

the right of action, but not in the proceeds

which belong to the survivor and repre-

sentatives of tlie deceased co-obligee. Ste-

vens V. Bowers, 1 Harr. IG.

72. Query. Whether relief could be

granted in e(iuity against the representa-

tives of one of two joint debtors, without

making the otlier joint debtor a i)arty, and
showing that the money could not be re-

covered against him at law. Hazen v. Dur-

limj, 1 Gr. Ch. XWA. See Parker v. Thomp-
son, 1 Vr. .>! 1

.

73. The assignee of the first, or of any
subseciuent assignee of a bond, may bring

an action npon the l)ond, in his own name,
as well as the immediate assignee of the

obligee, under our statute. Bennington

Iron Co. V. Rutherford, 3 Harr. 158 ; Carhart

V. Miller, 2 South'. 'uZ.

74. Where securities for money are made
payable to two persons, the surviving
payee or obligee is entitled to the custody

of them, and to collect the money on them.
Lippincott v. Stokes, 2 Hal. Ch. 122. Supra,

§38.
75. If both be dead, the action must be

brought in the name of the representative

of the one last dving. Sfowell v. Drake, 3

Zab. 111.

76. In an action against one of the ob-

ligors on a joint and several bond, no
notice need be taken of llie other; for, if

the obligee sues only one of the obligors,

he acts upon it as a several bond. Crane

V. Ailing, 3 Gr. 423.

77. Under ? Ill of the New York code,

a person who assigns a bond as collateral

security is a necessary party to a suit

brought by his assignee against the ob-

ligor. Chew v. Brumagim, 6 C. E. Gr. 520

;

reversed, 13 Wall. 497.

78. The deatli of one of the ol)ligors in a

joint and several bond, severs^the joint

liability, so that a payment thereon, made
by the' survivor, will not take such bond
out of the statute of limitations <as against

the representatives of the deceased. Dis-

borough v. Bidle)nan, Spen. 275 ; 1 Zab. 677.

(e) Pleadings and practice.

79. Declaration. If the plaintifi' de-

clare on a bond made to two, and set up
his title thereto, by an assignment from
both obligees, executed by only one of

them, in the names of himself and his co-

obligee, without showing his authority for

so doing, his declaration is bad. Stevens v.

Bowers, 1 Harr. 16.

80. In actions on bonds, or for penal

sums, for non-performance of covenants

or agreements contained in any deed or

writing, or upon l)Onds with conditions

other than for the jjayment of money, the

plaintiff may declare generally, and assign

breaches in his replication. Van Voor.st

ads Morris Canal Co., Spen. 167 ; Chetwood

V. State Bank, 2 Ha.]. S2.

81. The rule of the supreme court adopt-

ed in May term, 1843, resi)ecting suits on
bonds with sijccial conditicjns, {Spen. B.
17(i), requires only thnt tlie plaintiff, when
called upon to furnish a particular, shall

specily th<^ nature, character or class of

defaults for which he intends to assign

breaches. The rule does not require

names, sums, dates and places, nor copies

of accounts, vouchers and documents to

be furnished. Van Voorst ads. Morris Canal
Co., Spen. 200.

82. Where the obligee guarantied the

prompt payment of the bond in liis assign-

ment, it is not necessary to aver that no-
tice of the obligor's failure to pay was
given to the obligee. Sibley v. Stidl, 3 Gr.

83. It is not necessary to make profert
of an assignment of a bond, even though
under seal, because the seal is not neces-

sary to the validity of the assignment.
Gregory v. Freeman, 2 Zalj. 405.

84. in an action brought on a bond, if the

breach is assigned in the negati\'e, and
shows an entire non-compliance with the
condition, it is sufficient. Rosenkranz v.

Burling, 5 Dutch. 191.

85. If the breach assigned in the decla-

ration is according to the sense and sub-

stance of tVie condition, it is sufficient.

Camp v. Allen. 7 Hal. 1.

86. It is sufficient to assign the breach,

in words containing the sense and sub-

stance of the contract. Condit v. Bald-

wins, 4 Harr. 143.

87. Breaches may be assigned upon a
l)ond with special condition after issue

joined on the plea of non est factum. Seni-

ble, that they mav be assitrned after ver-

dict. West v. Caldwell, 3 Zalj. 73(>. [Plain-

tiff must assign breaches in his declara-

tion. Rer. Practice, 1 125 ; Obligations, 18].

88. Query. Whether the declaration, in

I
an action by the assignee of a bond, ought
not to state the manner and form of the

I
assignment and aver a consideration and
a delivery of the bond to the plaintifi".

Allen v. Pancoast, Spen. 68, Hornblower,

C. J.

89. The breach in a. declaration on an
' assigned bond is. bad, if it does not allege

non-payment to the obligee as well as to

the plaintiff. Greqory v. Freeman, 2 Zab.

I

405.

I

90. A statute further provided that no
:
bonds should l)e issued by township com-

i

missioners, without the written consent of

a majority of the tax-payers, and which
consent was required aftei- being proved, to

be filed in the county clerk's office. Held,

that the declaration must show a compli-
ance with such requirt^ments. Morrison v.

Bernards, 7 Vr. 219. Supra, ? 14.

91. The statute also required such bonds
to be certified "across'' their face by the
count}' clerk, to have been registered, and
declared that no bonds should be valid
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Aclioiis,

mik'.ss so registeretl Hid, that it imist

also apin'ar in the clcclaratioii that such
ai^ts liavf hoen doiu'. lliul

\)'l. When tlu" (IcH'hii-atidii sets lorth t lie

(•(iiKhtioii of a ImhuI, and it appears tliat

(lie (let'eiidant lias tlie lijiht to discliai'iie

and satisfy it I'V the payment of money, or

in some other and different mode, at his

elei'lion. the lireat-h must he assiiini-d s])c-

(ially: if only the eommon hreaeh he a.s-

HL:ned, the declaration will he had on spe-
lial demin-rer. llirlidrdsDN v. Ji/diimotit,

Spt-n. .")7S.

(to. The eliarter of the city of Newark
required taxes, when received hy the col-

lector, to he jiaid to the treasurer ; a declar-
ation chariiinji' him with a hreaeh of his

official I Mind, in not paying over such
money to the mayor, etc., is bad, on de-
murrer, llie M(i)/or, etc. v. Davis, 3 Harr.
21.

'.14. Pleas. Where the defence is good,
as usury, although badly pleaded, the
eoiu't will not strike it out. The plaintiff

nuist demur. Shotwell v. Dennia, 2 Gr.
r)(il. Contra, Copperthwuile v. Dummer, 3
Harr. 'l~iX. See Bennington Iron Co. v.

Rutherford, 3 Harr. 4G7.
It."!, in debt on bond defendant pleads

that plaintiff falsely asserting (what he
knew to he false], that the defendant was
legally liai)le to pay him a certain sum of
money, and tlierefiy induced him to exe-
cute the bond in ([uestion ; this plea is bad
on demurrer. Dubois v. Loper, Coxa 382.

'."'i. A plea that a bond was obtained by
fraud, generally is a good plea. Mason v.

Evans. Coxe 182.

1>7. If the contract is still executory, or
has been rescinded before suit brought, the
defence of fraud should be pleaded in Ijar;

but where it has not lieen rescinded and
the consideration has not entirely failed,

it can only he used at the trial in reduction
of damages. Lord v. Broolfield, 8 Yr. 552.

Infra, >,. 142.
'.•8. On a denntrrer to a plea of fraud,

judgment must l)e for the defendant, be-

cause tlie demurrer admits the fraud.

Postmaster General v. Ustick, 4 Wash. C. C.

347.

uy. In au action on a bond, by an as-

signee thereof, a plea simply averring that
the oldigee had made a previous assign-

;

ment of the bond to another person, is bad
on general demurrer. The plea should go
further, and show that such previous as-

signee was the owner of the bond wiien the
action was commenced. Marvin v. Holies,

3 Harr. 3G5.

Kki. If the object of the plea was to let

in the defendant to proof of payments
made by him to such former assignee, the
defendant should have gone on and plead-
ed payment to him while the bond was in

his hands, and before notice of re-assign
ment. Ibid.

101. A plea denying the a.ssignment in

niuilii et forma >hould conclude not with a
verilicalion. hnt to the country, and is had
on dcnnnier. .S7/-(v«.s- v. 7fo//v/-.s, 1 Harr.
b>; Cojiiiertliirailf: v. Dnnimir, 3 Harr. 25s.

102. In an action of deht on bond con-
ditioned to keep within the j)rison limits,
a plea in bar a<lmitting that the defendant
had walked out of the limits, imt alleging
that the plaintilf, the sherilf. had sustained
no damage thereby, is had on dennnrer.
Camp v. Allen. 7 Hal. 1.

103. A covenant that a bond shall not he
prosecuted until the happening of a cer-
tain event, cannot he jileaded in har to an
action on the bond liroiight before that
time. Hoffman v Broun, 1 Hal. 421».

104. Nil debet is not a suflicieiit plea in
debt on a bond setting out the condition
and breach. Alh)i v. Smil/i. 7 Hal. 159.

105. In an action of deht on bond, the
defendant after craving oyer and setting
out the bond which recites that '" E. B. 1).

is cashier," is estopped from denying that
E. D. B. was cashier; he cannot admit the
deed and at the same time traverse the
truth of its contents. State Bank v. Cliet-

ivood, 3 Hal. 1.

106. That a bond was never delivered,
is bad, for it amounts to the general issue
and could not be specially pleaded. Ibid.

107. The notice is had, for the continuing
the cashier in office did not heal breaches
of an anterior date. Ibid.

108. Facts which are essential to tlie le-

gality of the assignment of a breach, are
traversable. The second, third and fourth
breaches, as assigned, allege that certain

certificates constituting the over-issue com-
plained of, Avere delivered toMcGuire; the
eleventh plea denies this allegation, and as

the delivery of the certificates is an essen-

tial averment, the p>lea traversing it is a
good plea. Hohoken v. Evans, 2 Vr. .342.

109. Pleas setting up certain matters
which in law constitute no answer to the
breach to which they apply, are demur-
ral)le. Ibid.

110. A plea averring a want of such au-
thority in a township committee to issue

bonds, is a denial of the legal existence of

the bond, and amounts to a special non est

factum. Hudson v. Winslow, 6 Vr. 437.

(d) Evidence.

111. The suhscrihing witness to a bond
testified that at the time of its execution

by the defendant, he said. " this hond is not

to be delivered until signed by all the per-

sons.named therein ;"' and uj^on inspection

of the bond, it appeared that one of the

obligors had not signed it. Held, that the

bond could not be received in evidence.

State Bank v. Evans, 3 Gr. 155. See Black

v. Shreve, 2 Beas. 455.

112. An obligee who has assigned a bond
without guaranty, is competent to prove
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usury in the consideration. Ridgcway v.

Brick, Jul;/, 1825.

llo. That suhscrihiiig witnesses to a bas-

tardy l>ond were residents in the township
whicli said hond was intended to secure,

does not exclude them. lioll v. Maxwell, 2

South. 4*18.

114. One of two obligors nia)- give in evi-

dence in an action against the other, re-

ceipts endorsed upon the l)ond, l)ut they
will not charge the defendant without
other proof Jcasup v. Cook, 1 Hal. 484.

115. Query. Whether a bond from which
a writing attached thereto had been torn
off by a party, can be received in evidence.
Price V. Tollman, Coxe 447. See Altera-
tion, U -<», -1-

ll(i. Where the condition is to pay a
certain sum of money in articles of mer-
chandise on a certain day, under a plea
of payment, a tender and refusal cannot
be proved. Grieve v. Aiinin, 1 Hal. 461.

117. In an action brought bj' one obligor
against his co-obligor for contribution, the
real amount for which each obligor is

bound mav be shown bv parol. Paulin v.

Kaighn, 3 Dutch. 503; 5 Id. 480.

118. Query. Whether upon the general
issue, the plaintiff must prove the assign-

ment ; whether the assignment at law,

must be by deed, and whether it ought to

be so stated in the declaration. Bichards
v. Morris Canal Co., 3 Harr. 250; Marvin v.

Bolles, Id. 305.

119. Query. Can the defendant, under
the plea of 7ion est factum, question the va-
lidity of his bond. Sayre v. Sayre, 2 Gr.
487.

124. An assignee of a ])ond cannot re-

cover of tlie ol)iigor more than i.s due upon
it, and the latter is entitled to the benelit

of any payments he lias made to a former
holder of the bond, whether such pay-
ments are endorsed u])(in it or not. Decker
V. Adams, 4 Dutch. 511.

125. t)n a judgment by default on a bond
for the ]n'ison limits, a jury nuist assess the
damages. Beatty v. Ivins, Pen. 028.

120. The damages laid in the conclusion
of the declaration are merely nominal,
and the jury may exceed the amount in

their assessment. Allen v. Smith, 7 Hal.
15!).

127. On such l)ond after breach the
plaintiff cannot recover more than the
penalty. Tunison v. Cramer, 2 South. 4i»S.

128. In an action at law upon a penal
bond, with condition for the payment of
money only, the plaintiff is entitled to re-

cover the full amount of the penalty as a
debt, and the excess of interest l)eyond
the penalty in the shape of damages for

the detention of the del)t. Rohbins v. Lon(i,

1 C. E. Gr. 51).

129. In a suit on a paymaster's bond in
the penalty of $20,000, judgment was ren-
dered for the full amount of the penalty
and interest on that sum from the time of
beginning the action to the entry of the
judgment. United States v. Meeker, 30 L. I.

344, Nixon, J.

130. What entry of judgment is suffi-

cient in suit on a bond with special condi-
tion. Crigfis V. Drake. 1 Zab. 109.

(e) Judgment and amount recover-
able.

120. Judgment must be entered for the
penalty. Roll v. Maxwell, 2 South. 493;
Webb V. Fish, 1 South. 371, [b] ; 4 Dutch.
488. See ATTACH^[ENT, ? 145.

121. But the jury, where there is a plea
of payment and set-off, should find by
their verdict the exact amount due the
plaintifi'. Richman v. Riehm.an,5 Hal. 114

;

Smock V. Warford, 1 South. 800, 810.

122. On a Ijond conditioned for the pay-
ment of a certain sum of money in three
years, with interest annually, a judgment
may be entered for the whole penalty of
the bond, on default of payment of the
first year's interest. Warwick v. Matlack,
2 Hal. 105.

123. The obligee of a bond, for the pur-
pose of having it collected, makes an un-
conditional assignment of it to B., and
afterwards, fearing B. will a])propriate the
money to his own use. tiles a bill in chan-
cer}' to restrain the obligor from paying
the money to B., and B. receiving it. lleld,

that during tlie continuance of the injunc-
tion the obligor is not chargeal)le witli in-
terest. Le Branthwaite v. Halsey. 4 Hal. 3.

VII. Defences.

131. Payment. Where no interest is

paid, and no demand made, length of time
may be set up to show that nothing was
due, as well as to raise a presumption of
]3avment. Wanmaker v. Van Buskirk, Sax.
085.

132. The lapse of twelve years will not
raise such presumption. Kinna v. Smith,
2 Gr. Ch. 14.

133. Twenty years is sufficient. Wan-
maker V. Van Buskirk, Sax. 685 ; Evans v.

Huffman, 1 Hal. Ch. 354; Mease v. Stevens,

Coxe 433.

134. On a bond payal)le in instalments,
a plea of payment of an instalment after
it became due, is bad. Rosenkrantz v. Dur-
linr/, 5 Dutch. 191.

185. Under a plea of solvit ad diem by
intestate, evidence of payments after the
day by the administrator is inadmissible.
Denham v. Crowcll, Coxe 4(57. See Bills
AND Notes, ^ 177.

130. Under a plea of solvit j^ost diem, the
defendant must prove first the payment
and then its application to the bond sued
on. Summers v. Lodar, 7 Hal. 104.
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Defences.

137. Release. If two arc bound jointly

anil scvci'ally. and ono pay the olili.uoe one-
half of till" amount of tlio l)on(l, anil the
obligee iiive him a bond of indemnity
again.st the other half, it is not a release

of both. Shotwdl V. Milk')-, Co.\e 81.

1;>S. A release to one of two joint and
several obligor.s is a release to both, but a

coveiKDit not to sue one of several obligors

can never have the etl'eet of a release, ex-

cept to the one to whom it is given. Crane
V. AUing, 3 Gr. 423.

loU. A covenant never to sue the ol>ligor,

when there is but one in the bontl, is a re-

lease. Ibi,1.

140. A discharge as an insolvent debtor
is a release bv act of law. Skillman v.

Baker, 3 Harr.' 134.

141. Or, a discharge as a bankrupt.
Kirhii V. Garrison, 1 Zab. 17i».

142. Fraud. The assignee of a l)ond

takes it subject to all the equities which
existed against it in the hands of the origi-

nal obligee, and a fraud in obtaining the
bond by the obligee may be set up in an
action at law as a defence against the as-

s^ignee, though he ])urchased it for a valu-
able consideration, and without notice of

the fraud. Armstrong v. H(dl, Coxe 178.

Snpra, U 04, i)7:).

143. In general, fraud in the obligee in

obtaining a bond is a good defence against
an assignee of the bond, though he be a
bona fide purchaser of it, without notice of
the fraud. But it was held that a bona fide
assignee without notice, of a bond and
mortgage given under the circumstances
and for the object therein stated, might en-
force them against the company. Van
Hook V. Somerville Co., 1 Hal. Ch. 137 ; re-

versed, Id. Jl533.

144. In an action at law on a specialty,

it is not competent for the defendant to
avoid it by pleading that it was obtained
by fraudulent misrepresentations made
by the plaintift", Lee v. Clark, 3 Stock. 110;
Rogers v. Colt, 1 Zab. 18, 704; Stryker v.

Vanderhilf, 1 Dutch. 482; Garretson v. Kane.
3 Dutch. 208.

14.5. [Fraud in the consideration may be
shown in all instruments under seal. Rev. p.

380, ^ 16] . See Lord v. Brookfield, 8 Vr. 552.

140. Defendant may show that he Avas

insane, and that the l)ond was fraudu-
lently obtained to suppress a forgery. Den.
V. Moore, 2 South. 470. Supra, | 4,

147. But if A. executes to B. his bond,
and takes, as a consideration for it, B.'s

promissory note at ninety days, if B. as-

signs the bond to C. before the note be-
comes due, A. cannot resist the payment
of his bond in the assignee's hands, on the
ground of a failure of consideration.
Cornish v. Bri/an, 2 Stock. 140.

148. To an action of debt on bond by A.
against C, C. pleads that A., at the time of
the making of the said bond, covenanted
with C. that in case the said A. should die

before his wife, then the whole of the bond
should stand good, bul if tlie said A. should
survive his wife, then so mucli of the i)ond

as I)inds the said ('. to the payment of in-

terest on the said bond, should lie void.

The plea is a good one, and the covenant
set out is sufficient to i)revent the plain-
tiff's recovery on I he bond. Allen v. Coxe,
2 Hal. 8<.».

14!>. A declaration alleged that whereas
the defendant, by a certain l>ond, did recite

that he held a bond and mortgage given
by J. A. S. to him as trustee, to be ap])ro-

priated by the defendant to the support of
one M. S. during her life, and to pay the
residue that might remain in his hands to

the i)laintill". Lleld, that a ])lea averring
that tlie land covered by the mortgage has
been sold, and all its proceeds absorljed by
prior encumbrances, was a good defence.
Staats V. Bergen, 1 Vr. 131.

150. It is no defence upon a cashier's

bond to say that he erred bj' mistake, and
not for want of fidelity. State Bank v. Cliet-

ivood, 3 Hal. 1.

151. Time of payraent extended. The
time specified for the payment of a bond
may be enlarged by parol. Van Houten v.

McCarty, 3 Gr. Ch. 141 ; Stryker v. Vander-
hilt, 1 Dutch. 482 ; Hancooil v. Hildreth. 4
Zab. 51, 54 ; Tompkins v. Tompkins, 6 C. E.
Gr. 338.

152. And the party must seek his reme-
dy on the new contract. Ford v. Campfield,
6 Hal. 327 ; MeEowen v. Rose, 2 South! 582.

153. Such agreement is not void because
no consideration is expressed in it or other-

wise proved. Cox v. Bennett, 1 Gr. 165.

154. It must be founded on a new con-
sideration. Stryker v. Vanderhilt, 3 Dutch.
68 ;

MeKinstry v. Runk, 1 Beas. 60.

155. It is no defence when the money is

due, that, a year before, the complainant
told the defendant not to pay any moi-e of

the principal when due, and that he would
notify him when he needed it, and that no
notice had been given. Such a promise is

void, because without consideration.
Massater v. Maekerly, 1 Stock. 440.

156. Whether a contract has been aban-
doned by other arrangements between the
parties, is a question tor the jury. Rue v.

Rue, 1 Zab. 369.

See Alteration, Arbitration, Assign-
ment, Attachment, Constable, Equity,
Evidence, Executors, Judgment, Limita-
tions, Mortgage, Replevin, Sheriff,
Surety, Usury.

BOUXDAEY.

I. Public.

(r<) State.

(6) County and township.
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Public.

II. Prfvate.

(a) On luivitpihle UKters.

(6) On othi^r uatiis.

[c) On strot or highuiuf.

(rf) Other lines and monuments.

III. LOCATIOX.

(a) Bif act 0/parties and acquiescence.

(6) Statatorif.

IV. Remedies for Disturbance.

I. Public.

lai State.

1. The supreme ot'urt of the United
States has exclusive jiirisdiction on the
question of boundaries between two states,

except where there has been a compact.
Xeiv Jersey v. Xew York, o Pet. 2So : Rhode
Island y.Ma.^s., 12 Pet. 657. 726; 4 How.
591, Taney. C J., dissenting: 14 Pet. 210.

256; Mis.90uri v. loua. 1 How. (>60: Florida
v. Georgia, 17 How. 478 ; Alabama v. Geor-
gia. 2o How. 505: Virginia x.West Virginia.

11 Wall. 39.

2. The territorial jurisdiction of Xew
Jersey is bounded by low water mark on
the east side of the iOelaware river and
bay, by the gi-ant of Charles II. to tlie duke
of York, March 12, 1663—t. and by the
duke to Berkley and Carteret, June 24,
l<i<>4. But the subsequent claim of the
inhabitants and the use of the watei-s

amounted to an appropriation, and this

title became indefeasible liv the treaty of
peace following the revolution, and was
ratified bv the compact between X. J. and
Pa. in 1783. Cortield v. Coryell. 4 Wash. C.

C. 371. 3.<5; Goiigh v. Bell. 1 Zab. l<;t;. note ;

Cobb V. Davenport. 3 Vr. 369, 381. Depue, J.

3. The proprietors had no rigiit in the
Delaware beyond low water mark. The
right to the bed of the river was in the
crown. Bennett \. Boggs. Bald. 6lt. See
Carson v. Blazer, 2 Dall. 475.

4. The boundary line between this state
and Pa. above the falls of the Delaware,
extends to the middle of the river. State v.

Metz, 5 Dutch. 122, Whelplev. J. : State. Eas-
ton Bridge Co. v. Metz, 2 Vr. 378 ; .S". C. 3
Vr. 199 : Attorney General v. Del. and Bound
Brook B. B. Co. ^ Feb.. 187<i. Chancery; The
President, A:c. v. Trenton Bridge, 2 Beas. 4<>

:

Bundle v Del. and Bar. Canal Co.. 1 Wall.
Jr. 275. 294, 302, note; 14 How. in)-. Penn-
sylvania V. Trenton Bridge Co., 9 Am. Law
Reg. 298.

5. Tlie territory of the state of Delaware
within "the twelve mile circle," extends
across the Delaware river to l<jw water mark

on the Xew Jersey shore. Pea Patch Case, 1

Wall. Jr.. Ap. ix. ; Emory v. Callings, 1

Harrington. (Del.) 326. note {a).

6. Tlie l>ed and channel of the Delaware-
river, including the part where the tide
ebbs and Hows, belong ad rmdiinn aquse

filum respectively to Pennsylvania and
Xew Jersey. Tinicura Fishing Co. v. Car-
ter. 61 Pa. St. 21. Sharsuood. J. See Fi.iher

V. C<irter. 1 Wall. Jr. (>9.

7. Admiralty jurisdiction over a ve.ssel

lying in the Delaware rivei-, near Phila-
delphia, was sustained on the ground that
where she lay was not in the body of any
county. Montgomery v. Henry. 1 Dall. 49.

8. But a contract for the payment of
labor on board of a vessel employed in
carrying fiiel to Philadelphia from the
Xew Jersey shore, cannot be enforced in

admiralty. Tharknrey v. The Farmer, Gilp.
524, Hopkinsoii. J.

9. On. the Hudson river, the boundary
of the state extends to the middle of the
river. State v. Babcock. 1 Vr. 2it : People v.

Central R. R. Co.. 48 Barb. 47s : 12 Xew
York 283.

1(1; By the declaration of the statute of
Xew York of April 6th, 1808. as well as by
immemorial usage, the whole of the Hud-
son river and the whole of the liay be-
tween Staten Island and Long Island are
within the jurisdiction of Xew York. Liv-
ingston V. Ogden. 4 John. Ch. 48: Ogden v.

Gibbons. Id. 150; affirmed. 17 John. 488;
reversed, 9 Wheat. 1 ; and see Livingston
V. Tompkins. 4 John. Ch. 415; Xoiih River
Co. V. Hoffman. 5 John. Ch. 3CKI; Steam-
boat Co. V. Livingston, 1 Hopk. 149, 212.

11. The act of the legislature Avhich
prohibits the state of Xew York from in-

terfering with our navigation beyond the-

middle of the Hudson river is constitu-
tional ; at least a justification under a law
of the state of Xew York, and by virtue
of a decree of the court of chancery of
that state, is bad. Gibbons v. Ogden. 3 Hal.
18.S : S. C. 1 Id. 28.5.

12. The proprietors had no right to the
soil under the navigable waters of East
Jersey : it belongs to the state Den. Rus-
sel v. Jersey Co., 15 How. 426.

13. Error will not lie to the supreme
court of the United States on a decision of
the supreme court of Xew York on the
agreement between Xew York and Xew
Jersey as to the boundary line between
those states, made in 1833 and ratified by
act of consress June 28. ls:>4. People v.

Central R. R. Co.. 12 Wall. 4.35.

14. Whether a i)articular place is within
the boimdaries of a .state, is a question of
fact for the jury. United States v. Jacka-
lou; 1 Blk. 4S4.

(b) County and township.

15. The township of Camden and that
part of the comity included in said town-
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.ship, extend to- the middle of the Dela-
ware river: cither parts of the county e.\-

tend only to the ea.stern .side of the river.

State V. l>aris. 1 Dutch. .SStj.

1(). That jiart of the Lanihertville hridgc
whiili is not within the limits of tlietown.
(delined in the charter a.s running to low
water mark of the river), is not within any
countv «r township of the state. Stale v.

{fall, i Dutch, r^n.

17. Sf'iiihh'. the cove opposite the montli
of Maurice river is within the jurisdiction

of New Jei-sey, and forms i»art of Cumber-
land countv. Kean v. Jkice, 12 Serg. c^'

Rawle 2(to.

'

IS. Where three commissioners were
appointed by an act of the le.eislature to
run the division line between the counties
of Gloucester and Salem and Cumberland,
and only one of thein acted, the line as
returned was set aside on certiorari. State

V. Coleman, 1 Or. 98.

II. Private.

(a) On navigable rivers.

10. A boundary to. upon or along a navi-
gable river, bay, Szc, in a question of prop-
erty, as a grant of land, extends to high
•water mark onlv. Arnold v. Munth/. 1 Hal.
1 : Gough v. Bell, 1 Zab. 156 : 2 I(L 441 : 8
Id 624; State v. Jersey City, 1 Dutch. .52o

:

Stevens v. Paterson and Xeuark R. R. Co.. 5
Yr. 532 ; S. C. 5 C. E. Gr. 126 ; Stevens v.

Erie Railuay Co., <> C. E. Gr. 259 ; Town-
send v. Broun, 4 Zab. 8(1 ; State v. Collector

of Jersey City, 4 Zab. 108 : State v. Bentley.

i Dutch'. 530; State v. Brown, Z Dutch. 13".

20. Trespass q. c.J. was sustained against
a company for removing gravel from a
river above low water mark. Whitenack
V. Tiiiiison, 1 Harr. 77. But aee Steivart \

.

Fitch, 2 Vr. 17.

21. Where the owner of a dedicated
street, described as running to a navigable
river, extended the street by fillinu.' in, un-
der authoi'ity of the legislature. Held, that

the street itself and the easement of the
public were continued to the new water
front. Hoboken Land Co. v. Uohoken, 7 Vr.
540 : Jersey City v. .Morris Canal Co., 1 Beas.
547.

22. Whether filled in by the owner or by
alluvium. Xewark Lime Co. v. Newark. 2

McCart. i'A; Xew Orleans v. United States.

lO Pet. 717 ; Borough of Frankford v. Len-
nig, 1 Am. Law Reg. 3.57, AUisern. J.

23. A riparian owner, when he extends
his shore front, must, if the high water line

is suVistantially a straight line, so extend
his side lines as to make them rectangular
Tvith such high water line. Del., &c. R. R.
Co. ads. Harmon, 8 Yr. 276.

24. Alifer, where an old line has licen
acquiesced in for forty yeai-s. Stockham v.
Brnirniiig, 3 C. E. (ir. '3'."m».

25. By the act of March 31st, l&M), {Laws,
lS6'.i, p. 1(117), the license friven to riparian
owners by the wharf act has been revoked
as to the lands on Hudson river, New York
l>ay and Kill von Knll, but not as to New-
ark bay. Stall . Trust v. Carnigaii. S \\\ i!C4.

(bj On other waters.

26). A watercourse is the .safest boundary
of real estate, as it is a natural l>oundarv.
Dru. v. Wright. Pet. C. C. 64; Robeson v.

Hornbaker. 2 Gr. Ch. 6<.>, 64.

27. On a fresh water stream or river a
grant of lands extends adfilum afpiir. Ar-
nold V. Muitdy. 1 Hal. 1 : Attorney General
v. Del, ct-e. R. R. Co., Feb. 1876, Chancery.
See Jackson v. Halstead, 5 Cow. 216.

(e) On a street or highway.

28. The owner of lands abutting on a
public street, is presumed to own the land
in front to the middle of th^ street, .sub-

ject to the easement of the public, high-
way. Glasby V. Morris. 3 C. E. Gr. /2;

Hinchman v. Paterson R. R. Co., 2 C. E.
Gr. 76; qualified in .S'. C. 5 Id. 4:35, 439;
Winter v. Peterson, 4 Zab. 524.

29. The presumption arises from the
lots being bounded on the street, and not
that any particular deed .so conveyed it.

Higbee v. Camden, &c. R. R. Co.. 4 C. E. Gr.
276.

30. If the deed commences at a corner
on the side of the road, and does not after-

Avards refer to it. and the courses and dis-

tances given Avill not bound the land on
the highway, the presumption does not
arise. Hoboken Land Co. v. Kerrigan, 2
Yr. 13: Hiqbee v. Cuniden. Ssc.R. R. Co.,o
C. E. Gr. 435, 438.

31. Where a deed calls for the line of a
street, as a monument, the line of the
street, as it is opened and built upon, will

be held to be the line intended. De Veney
V. Gallagher. 5 C. E. Gr. 33. See Dtn. v.

Emerson. 5 Hal. 279.

•32. If the actual corner made by the
intersection of two streets has been treated

and considered by the owner of a lot at

the corner as the boundary of the lot. and
has been the corner called for in the pre-

vious conveyances, a deed by such owner
calling for " the corner" of the two streets

generally as its beginning point, will begin

at such actual corner, and not at a corner
which may be found to be the corner
made by an accurate plotting of the sur-

vevs laving out the streets. Smith v. State,

3 Zab. i30,"^712.

33. If a deed call for a corner of two
roads or the side of a road as a beginning,
corner or monument, and there be a
known actual corner or side existing at
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the time of the deed, the actual existing

corner, and not an amhiguous corner to

be ascertained l)y surveying out tlie road,

i.s tlie corner called lor. »S'. C. .'5 Zab. 712.

34. Wliere a deed Ixjunds the pi-operty

conveyed on a public liiglnvay, on a ques-

tion of boundary the return of the sur-

veyors laying out such higliway is compe-
tent evidence without sh(jwing their ap-

])ointment, or if the proceedings of their

ai)])()intnient are void; the only question

is, where is the highway ; not whether it

is legally laid out. Den. Having v. Van
Ilouien, 2 Zab. fJl ; Jackson v. F('rrinc,() Vr.

137.

35. If a deed calls for t)nly one monu-
ment, and that is the corner of two streets

as its beginning point, and tliese streets

are laid out, but not opened and fenced
oil", then the beginning point called for is

the mathematical point designated in the
surveys; but if the streets had been open-
ed, and the corner built upon, and thus
ascertained, it would properly and more
naturallv refer to such actual corner.

Ibid.

(d) Other lines and monuments.

8G. Where boundaries of a tract of land
are defined in the original patent, and the
land afterwards passes through successive
transfers without any description by metes
and boimds, the boundary lines will be
presumed to remain as fixed by the origi-

nal title. Ben. Van Blaroom v. Kip, 2
Dutch. 8.51.

37. If land is described in a deed by
courses and distances and fixed monu-
ments, the latter control the former. Op-
dyke V. Stephens, 4 Dutch. 83; Jackson v.

Perrine, 6 Vr. 137.

38. Where a deed refers to a notorious
landmark, the landmark is always to gov-
ern, rather than the course and distance.

A line tliough erroneous may l)ecome the
known boundary ; and if the deed conveys
and calls for that known boundary, it shall

betaken to l)e the true boundary, although
it does not correspond with the courses and
distances. In re Lfoi/d, Jan. 1822. See Cor-
lies V. Little, 2 Gr. 373.

39. If a line is described in a deed as
running a certain course along the line of
an adjoining proprietor, and the course
given and the line called for dilfer, the line

called for, being a fixed rnonument, must
govern. Passaf/e v. ^f<'Vll(/h, '\ Zab. 729;
McEowen v. Lewis, 2 Dutch. 4.51.

4(). Whether certain posts not called for

by a deed, are in a line, called for in such
deed, is a matter of fact for the jury to de-
termine, and it is error to charge that such
posts are in the line, as matter of law, al-

though the surveyor and scrivener who ran
out the land and drew the deed regarded at

the time such posts as l)eing in the line.

Passage v. McVeigh, 3 Zab. 729.

III. LOCVTIOX.

(a)By act of parties and acquiescence.

41. If the language of a deed leaves it

doubtful which of two boundaries it calls

for, the ])ractical construction given to it

by the parties themselves in taking pos-

session is competent evidence to .show

where the line is. Den. Having v. Van
Houten, 2 Zab. (31.

42. Where an aml)iguity exists in the lo-

cation of a lot, the acts of the grantor in

surveying and staking out the tract and
the acceptance thereof by the grantee
shown l)y setting his fences on such lines,

arc conclusive. Jackson v. Perrine, 6 Vr. 1.37.

43. The true location may be ascertained
from the references, monuments and wdiole

description. Fuller v. Carr, 4 Vr. 157.

44. Where, in a conveyance of land, a
descri])tion is given which is ambiguous or
variable, it is competent by parol evidence
to show that the parties at the time of the
convej'ance, agreed upon a certain line, or
some monument, whereby to ascertain the
line as the Ijoundary intended. In such
case the monument becomes, in effect, a
part of the description, by convention or
agreement of the parties. Horner v. Still-

well, 6 Vr. 307.

45. The practical location of boundaries
upon which others have been induced to

act shall conclude those who adopt such
location, even if erroneous. Smith v. State,

3 Zab. 130.

46. Where an old line between lands
lying on tide water has for more than forty

3'ears been treated by the owners as the
division line, it will be recognized by the
court. Stockham v. Browning, 3 C. E. Gr.
390.

47. In a suit to restrain the erection of
a building, the complainant is entitled to

the benefit of the location of a fence more
than twenty-live years old, to which he has
been continuously in possession. South-
mayd v. McLaughlin, 9 C. E. Gr. 181.

48. Acquiescence, by the owner of land
permitting aiioth(>r to "build and improve
without objecting, has been held to settle

the location of a boundary, l)Ut cannot give
title. Den. Richnuui v. Baldwin, 1 Zab. 395.

49. Although without an actual agree-
ment, and for less than twenty j'cars.. Den.
Haring v. Van Houten, 2 Zab. Ul.

50. But where a party, through mistake,
erects a house on land of another, the lat-

ter is not estopped where his silence arose
from )nistake or ignorance. McKelway v.

Armour, 2 Stock. 115.

51. Nor will it estop the owner of land
bordering on a highway from asserting his

title to land appropriated by a railroad
company, that he stood by in silence and
saw them ])uilding their road upon such
highway. Morris and Esse.r R. R. Co. v.

Newark, 2 Stock. 352.
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52. Aliter, as to a horse railroad. Pater-

son, ii-c. H. R. Co. V. Patirsou, 1> C. E. Gr.
1")8.

(b) Statutory.

5.'?. The order of tlie surveyors is intend-
ed by statute for lixiuu- tlie jjlace of a tem-
porary partition icnee, until the i)hice

shall l)e lei^Milly settled, and to enable the
party niakinu; the tenee to recover from
the other his just proportion of the ex-

pense. The statute expressly declares that
the title shall remain the same as though
the order had never been made. Coiiis v.

Little, 1 Gr. 2l29.

54. There must be notice t(j landlord and
tenant. A line of twenty-live years must
not be disturbed. Surveyors must go by
the possession, not to alter a line on pre-
tence of title. State v. Ford, Coxe 58.

55. The act to regulate fences, [Rev. p.

419), extends onh' to own(M-s of adjoining
closes. Owners of land are not l)Ound to

erect statute fences along the highways run-
ning through their lands, to ])rotect them-
selves against trespasses committed by
cattle suffered to run at large, and to pas-
ture ui)on the public roads. Chambers v.

Matthews, 3 Harr. 308.

5G. Under the statute, [Rev. p. 414, § 3),

the township committee have no authority
where there is a partition fence. They
cannot direct its position to be changed.
Miller v. Barnet, 2 South. 547 ; State v. Ford,
Coxe 53.

57. When two persons own adjoining
closes of improved land, between whom
the partition fence has never been divided,
or the portion to be kept up by each in
any wise ascertained, neither can impose
on the other the lial>ility, or claim for him-
self the protection contemplated by the
statute regulating fences, {Rev. p. 419).
Coxe v. Robbins, 4 Hal. 384.

58. The fourteenth section of the "act
for the preservation of clams and oysters,"
[Rev. p. 137, I 14), does not authorize the
owner of flats to stake off oyster beds be-
yond low water mark. Toivnsend v. Broivn,
4Zab. 80.

59. By force of the " fence" act, a division
fence may be divided between the owners
by parol agreement. Ivins v. Ackerson,
Feb. 1876.

IV. Eemedies for Disturbance.

60. An indictment Avill not lie at com-
mon law for taking up and removing a
corner stone in the boundary line between
A. and B., with intent to injure and en-
damage B. State V. Burroughs, 2 Hal. 420.

01. In an indictment under Crimes. >/,

124, [Rev.
J). 249), it must appear that a

tree cut down is a point in tiic boundary
of separate tracts of land. State v. Malhni,
5 Vr. 410.

02. \( a man cut down a niai'ked tree in
a l)oundary line, for s(jme alleged primary
purpose, it is a cpiestion for the jury
whether he did not also intend the collate-
ral mischief which was the immediate and
natural conseiiuence of the means used.
Ibid.

63. Chancery will not entertain a ques-
tion of boundary Itetween adjoining land-
owners. Dickerson v. Stall, 4 Hal. Ch. 294.

See Beach v. Waddell, Id. 299, 777; 1 Stock.
793.

64. Unless there are otlier equitable
grounds, as where a defendant has threat-
ened and served a notice upon complain-
ant that he intends to remove a ])art of
the wall of complainant's house, which he
alleges is upon his land. De Vency v. G(d-
lagher, 5 C. E. Gr. 33; Southmayd v. Mc-
Laughlin, 9 C. E. Gr. 181.

65. Evidence. Boundaries may be
proved by every kind of evidence admissi-
ble to establish any other fiict. Opdyke v.

Stephens, 4 Dutch. 83.

66. The acts and declarations of a per-
son in possession, under whom a party
claims, are competent evidence. Townseud
V. Johnson, Pen. 706 ; Tomlin ads. Den. Cox,

4 Harr. 76 ; Horner v. Stillwell, 6 Vr. 310

;

Den. Van Blarcom v. Kip, 2 Dutch. 351.

67. Reioutation or declarations of a sur-

veyor who surveyed the in-emises are in-

admissible. Rank v. Ten Eyck, 4 Zal). 750.

68: On a trial of title, a certificate of
two surveyors of the highways, adjudg-
ing where the parties therein mentioned
should set their partition /ence, in respect

to the very line in dispiite, is not admissi-
ble. Corlis v. Little, 1 Gr. 229.

69. When a witness of one party de-

scribes a tract by metes and bounds, and
testifies to that tract Ijcing the '' Cham})ion
tract," it is competent for the other jiarty

to prove, by a witness who heard the testi-

mony as to metes and bounds, that they
do not include the " Champion tract."

Emmett v. Briggs, 1 Zab. 53.

70. In an ejectment, where one of the
questions in dis])ute is whether the locus

in quo is included within the ea.^f bound-
ary of the farm of the lessors of the jjlain-

tifl''s lessors, there being no documentary
proof of the east boundary, and the evi-

dence as to possession being doubtful and
conflicting, it is error to charge that if the

disputed premises are within the north

boundary line, the plaintift" is entitled to

recover. Kip v. Den. Van Blarcom, 4 Zali.

854; S. C. 2 Dutch. 351.

See Conveyances, Courts, Dedication,
Easement, Ejectment, Equity, Roads and
Streets.
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How Raised.

II.

III.

IV.

BOUNTY.

lluW K.MSED.

(o) AidhorH)/ to nii-v.

(b) Exemption from hounty tax.

[c] When collection will he restrained.

Who P^stitlcd to Bounty.

How Paid.

Actions: on Bounty Bonds.

I. How Raised.

(a) Authority to raise.

1. "When county authoritie.s have ordered
moneys raised and appropriated to tlie

payment of vohmteers, such action, if

irregular and without authority, may be
made valid and effectual by subsequent
legislative act. State v. Demaresl, 3 Yr.

528 ; Morrow v. Inhabitants of Vernon, 6

Vr. 492; Hawthorne v. Hoboken, 3 Yr. 172;
State V. Apgar, 2 Yr. 3.58 ; State v. Parker, 4

Vr. 313.

2. Under the supplement to the charter

of H. of February 2Sth. 1S65, the mayor,
&c., had authority to borrow money for

the purpose of paying bounties to volun-
teers in advance of any issue of bonds
provided for by the 5th section of said act,

and the power necessarily resulted from
this authority, to make contracts with vol-

unteers and to pay them according to the
terms of the contracts, either in money or

to issue to them a scrip or writing, as the
evidence of the city's promise or obliga-

tion to pav. Mayor, ttr. of Hoboken v. Bai-
ley, 8 Yr. ol9.

3. A tax levied and assessed against per-
sons above the age of forty-five years, and
therefore not liable to be drafted, to pro-
cure and pay volunteers to serve, and thus
exempt from service those who are liable

bv law, is constitutional. State v. Dema-
rest, 3 Yr. 528.

4. The tax assessed by the township of
D., imder sanction of legislative act, for

the relief of its inhabitiuits from the bur-
then of a dnii't by paying commutation
money for the exemption of such men as

should be drafted and accepted for the
township. Held, to be illegal, in that liy

taking away from the drafted man the pe-
cuniary inducement to enter the service
it was an obstruction to the act of congress
of March 23, 1863, which provided that
such drafted man may furnish a substi-

tute, or pay to the government §3(t0 for

the procuring of a substitute. State v.

Jackson. 4 \r. 450; .S'. C. 2 Yr. 182.

5. An assessment for such purposes is

not taking private property for j)rivate

use. but for pul)lic use. State v. Demarest,

3 Yr. 52S.

6. Whether the interest of the people of
the state would be best promoted by suf-

fering a draft, or levying a tax and paying
bounties to volunteers and substitutes, is a
question of which the legislatiu-e is the
sole judge, and which it has full power
and authority under the constitution to de-

cide. Ihid.

7. A tax, voted h\ a special town meet-
ing, to ])ay bounties to volunteers, unau-
thorized by any special law, where the
notice of the meeting did not specify the
object, and no .specific .sum, nor any cer-

tain means of ascertaining the jjroper

amount were determined. Held, to be
illegal. The State, Fennimore v. Clothier, 1

Yr. 351.

(b) Exemption from bounty tax.

8. The authorities of T., in IsfJO, assessed
against the prosecutor a poll tax of five

dollars. The prosecutor showed that he
came Avithin the provisions of the act of
April 5th. 1866. Held, first, that the act of
said 5th April, 1866, was not unconstitu-
tional as impairing the obligation of con-
tracts ; and secondly, that it was not re-

pealed bv the thirtv-second section of the
act of lith of April, 1866. State, Hall v.

Parker. 4 Yr. 312.

9. It was not unconstitutional to impose
such tax on persons who were not liable to
be drafted into service. The tax was for a
governmental piu'pose and for a common
benefit, and not to relieve one class of citi-

zens from a burden and impose it upon
another cla.ss. State \. Collector of Delaware,
2 Yr. 189; reversed, 4 Yr. 450.

10. The seventy-second section of the act
for the organization of the national guard
of X. .!.. approved March 9th, 1869, does
not exempt a member of the guard from
the special poll tax imposed in the county
of Essex, under the law of 1865, for the
pavment of war bonds. State \. Mills, 5
Vr. 177.

11. Where a ta.x. was illegally assessed
for boinity money, and afterward ratified

and confirmed by a special law, the writ of
certiorari was dismissed. State v. Apgar, 2
Vr. 359.

(c
i
When collection of bounty tax will

be restrained.

12. A court of equity will interfere by
injunction to restrain the collector of a
public tax assessed upon the i)roperty of
individuals, only where the bill contains
some ]>eculiar ground of equitable jurisdic-

tion. But where a "bill was filed to restrain

the defendants from collecting a tax au-
thorized bv the letrislatiue imder an act
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onlitlod "an act to autliorizc tlii' t<)\vnsiii|)

t)t' I), to raise money to relieve the inhalii-

tants. itc., from tlie hurden of a draft."

Held, no sucli ground of rehef in this case.

p](|uity will not interfere, where a(h'(inate

relief can he had at law. I[o<t(/l(iii(l v.

Toiniahip of Dchiinnr, 2 ('. K. (ir. lOil.

18. The act of April 2d, ISljl), siipplenien-

tary to an "act to authorize the townshij)

of P. to raise money hy taxation, and to

issue honds to i>ay the indehtedne.ss incur-
red in lillinu.- the qut)ta of said townsliip,"

passed March 22, 18t)5, so far as it related

to assessments made and completed under
the original act. and for the collection of

which the duplicate had gone into the
hands of the collector, hefore the i)assage

of the said supphMuent. Held, inoperative
and void, so far as the prosecutors were
concerned. Scnddrr, Colk'ctor, &c. v. The
St<(te, 4 Vr. 424; see S. C. 8 Vr. 203.

14. The questions, whether, under an act

to authorize a township to issue "honds to

raise money to pay to such persons, who
had or might volunteer in the armj-of the
I'. S.," honds could he issued, or money
raised for drafted men, or for any one hut
volunteers ; whether a majority of the town
committee, without a regular call for a
meeting could lawfully fill up, or seal, or
deliver a hond, are proper to he deter-

inined hy the courts of law, and hy them
only, and this court will not restrain a suit

at law, in which these questions fairly

arise, that thev mav be determined here.

Wiuslow V. Hudson,^6 C. E. Gr. 172; S. C. G
Yr. 437.

II. Who Entitled to Bounty.

15. The provisions of the act entitled
" an act for the relief of such portion of

the militia of this state as may be called

into service," apjiroved May 11th, 1861,

are not confined to such persons as, pre-

vious to the call of the president for troops,

belonged to the organized militia of this

state. The term " militia," as used in the
act, applies to all persons l)y law liable to

do military duty in the state, and all ac-

cepted by the state as such, whether pre-
viously resident here or not. State v. Mayor,
S:c. of Newark, 5 Dutch. 232.

16. The provisions of the act, except the
seventh section, apply to all the forces

then raised or thereafter to be raised un-
der state authorit}-, w'hether for active ser-

vice or for the general government, in

pursuance of the call of the president.

Ibid.

17. The seventh section of the act con-
strued. Ibid.

18. The benefits of the act will not ex-

tend to anj^ person who enlists in the regu-

lar army of the U. S. Ibid.

!'.•. 'I'hat i)art of the act which jirovidcs
for i)aying tin; families and widowed
mothers of volunteers, applies <jnly to
those families and nnjtliers who, at the
time of the enlistment, have their perma-
nent residence in this state, and not to

those who reside elsewhere; nor does it

ai)j)ly to the family or mother of any vol-

unteer wh(» is mustered into the service of
the U. S. in another state. Ibid.

20. If the volunteer has no family or
mother entitled to th(^ $(j \)cv month, fie is

entitled to the increased pay provided for
in the lifth section. Iliid.

21. The benefits (jf the first and second
sections of the act of May 11th, ISGl, en-
titled " an act for the relief of such portion
of the militia of this state as may he calhid
into service," extend only to those mus-
tered into the service of this state or the
U. S. under state authority. State v. Free-
holders of Mercer, o Dutch.' 290.

22. Actual residence in the city is not
material. Any volunteer duly accepted,
and actually credited upon the quota of
the city, is a volunteer " from the city,"

and is within the meaning of the resolu-
tion. Hawthorne v. Hoboken, 6 Vr. 248;
Mayor, &g. of Hoboken v. Bailey, 8 Vr. 523.

III. How Paid.

23. The authority to secure, by bonds,
the payment of money to be raised under
the supplement to the charter of Hoboken,
of February 2Sth, 18GG, for procuring vol-

unteers from the city, was for the relief of
the city, but did not require the volunteer
to take payment in such bonds, and, unless
he had agreed to receive them, the city

was bound to give him city scrip, as pro-
vided by their resolution, or pay the
amount in money. Hawthorne v. Mayor,
ci-c. of Hoboken, 3 Vr. 172.

24. It would seem that a promise to pay
a drafted man a certain sum of money in

consideration of his doing his legal and
constitutional duty, is devoid of all taint

of illegality. Hiodxoa \ . Inhabitants of Wins-
low, 6>r. 444, Beadeii, C. J.

25. A contract between a drafted man
and his substitute. Held, to be good. Servis

v. Cooper, 4 Vr. G8.

IV. Actions on Bounty Bonds.

2G). Any fraud or illegal practice on the
part of bounty brokers or third persons, in

regard to the enlistment, to which the
plaintiff was no party, and not affecting
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injuriously the interests of the govern-
ment, cannot prejudice the plaintillin the
enforcement of hi?; legal rights again.st the
city authorities upon their contract. Haw-
thorne v. Hoboken, 6 Vr. 24S.

27. The county of H. odered a bounty
of S4U(>, and tlie city of H., which was with-

in tlie county, oH'ered an additional bounty
of $8o(». The plaintilf volunteered, and was
credited to the city. On hi.s cidistment,

the sum of $4(l(l wa.s paid to him by II., the
agent of the county, wliich was re])aid to

the agent by the county. In an action in

the name of the volunteer ])rocured by H.
to recover the bounty of the citj\ Held,

that the circum.stances indicating that the
plaintiff volunteered solely for the county
bounty, without any knowledge that a
bounty was also offered by the city, it

should have been left to the jury to say
whether the volunteer had knowledge of
the city bounty, and volunteered on the
faith of receiving it. Mayor, &c. of Hobo-
ken V. Bailey, 7 Vr. 490.

28. The foundation of the right of action
to recover a bounty offered for volunteers,
is the contract concluded by the offer on
the one side, and its acceptance by the
other, supported by the consideration
which results from the performance of
the stipulated service, on the fiiith of the
promise contained in the offer. Ibid.

29. Where a contract was made that A.
should .><erve in the army for two years as
substitute for B., and the service actually
performed, it is no defence, in a suit

brought for the service money, that the
substitute deceived the officers of the
government as to his name, age, (fee, by
misrepresentation. Servia v. Cooper, 4 Vr.
58.

30. Where the original .contract had no
reference to any illegal contract, and it

did not appear that any law was violated,

or any injury done to the service of the
U. S. by the false representation, the court
will not consider it tainted Avith fraud, so
as to prevent its enforcement. Ibid.

31. The city authorities of H., to avoid
a draft, resolved that " a city scrip for the
amount of $300, in addition to the county
Itounty of S4()(), be is.sued to every drafted
man or volunteer from the city entering
into the service under such call, provided
such drafted man or volunteer shall enter
into the military service of the U. S.,

or furnish an acceptable substitute, for
one or more years, and shall be duly
accredited to the quota of said city under
said call." The plaintiff having enlisted
and been accredited to the said quota,
while the resolution was in force, and hav-
ing l)rought suit against the city for non-
payment. Held, that the resolution, by
such enlistment, became a contract be-
tween the city and the plaintiff for the de-
livery of the scrip specified in the resolu-
tion, for the non-performance of which an

i
action would lie. Hawthorne v. Hoboken,
Vr. 248.

32. Oral proof and the certificate of the
provost marshal, issued to the volunteer
on his enlistment, are competent to es-

tablish the fact that the plaintiff was en-
listed and mustered into the service, and
accepted Ijy the mustering officer, and
credited upon the quota (jf the city. Ibid.

33. Where the minutes of the common
council show that a demand was made
and the issue of scrip was refused, and the
refusal was ])laced on the ground that the
city was under no legal obhgation to issue

it because the volunteer was not a resident
of H. Held, that, having distinctly put
the refusal to issue the scrip on the ground
of the non-residence of the volunteer,
they must be held to have waived all ob-
jections going merely to the form of the
demand or the j^erson making it. Mayor,
&c. of Hoboken v. Bailey, 8 Vr. 519.

34. To entitle the plaintiff to recover on
a township bounty note which promised
to pay to T. J., or bearer, &c., provided the
township was relieved and the issue of
such note sanctioned by legi.slative act,

he must prove that the township was re-

lieved, and that the legislative authority
was given. Morrow v. Township of Ver-

non, 6 Vr. 490.

35. A certificate by the war department
of a copy of a record in their custody, is

evidence ; but a fact outside the record
cannot be thus certified. Ibid. ; Hawthorne
V. Hoboken, 6 Vr. 248.

36. The declaration in this case showed,
prima facie, tliat the plaintiff was a resi-

dent of H. wlien he v(jlunteered and was
nuistered into service, and Avas sufficient.

Hawthorne v. Mayor, &c. of Hoboken, 3 Vr.
172.

37. When an act of the legislature au-
thorizes the asses.sment of $400 for each
of the (three) men who relieved the town-
ship under a call for men, the idaintifi"

must bring himself within all the descrip-
tive words of the act to entitle himself to

recover. Morrow v. Townahij) of Vernon,
G Vr. 490.

See Aliens, | 13, Assignments, g 8, Bonds.

BREACH OF PROMISE.

1. A woman, knowing a man to be mar-
ried, cannot maintain an action on his
promise to marry her as soon as he could
obtain a divorce from his present w'ife.

Noice V. Broivn, Feb. 187G.

2. When defendant may be arrested.
See Arrest, § 5.

3. A promise of marriage may be in-

ferred l)y the jury from circumstances,
conduct and expressions,' and a verdict
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tounded on them will not he set aside, al-

tliouuh they iniL^ht admit of another cx-

planalioii.
'

Coil \. Wdlhtcr, 4 7ji\\K 2[f\.

4. The declarations of the plaintill' that

slie had piiiniisiHl to marry the defendant,
made lunu' Itel'ore the suit was hroutiht, are
•;ood evidcnee for the i)laintill' to show the
mutualitv of the eontract. Pcppiiu/rr v.

I.dir, 1 Hal. 3S4.

o. The dama,tres should Ije exemplary.
('iinjcll V. CoHniHtih, Coxe 77.

(). In an action, for lirench of promise,
the seduction of tiie ])laintiir may he i;iven

in evidence in aggravation of damages.
(\>il\. Wdllarr, I Zal). I'Dl.

7. Lewd conduct on the part of the plain-

till" after the jjromise, may he shown in

mitigation of damages. Budd v. Crea, 1

Hal. 370.

8. Quern . Whether gross lewd hehavior
on the part of the woman, would he a suf-

licient justilication for the hreach. Ibid.

373, Kinsey, C. J.

BRIDGES.

I. Bridges ovkr Streams not Isaviga-

BLE.

[a) Definition.

[b) B;/ lehom owned, made and main-
tained.

[c) Remedy if not made and kept in

repair.

II. Bridges over Navigable Streams.

(a) By whom authorized.

(6) Toll bridges.

(c) Rights and franchises.

(d) Remedies for iinaidhorized erec-

tion.

III. Bridges over Eoads, Canals and
Water-powers.

I. Bridges over Streams not Navigable.

(a) Definition.

1. The term hridge as used in the statute

of New Jersey, includes not only the struc-

ture across the stream, but also its abut-

ments so finished that travelers and others

mav safelv pass thereon. Freeholders of
Sime.v V. Strader, 3 Harr. 108.

2. So, Avhere the owner of r. street after

dedication had extended the terminus
thereof, the proprietors of a bridge were
held entitled to the use of the whole of such

extension as an approach. Newark Lime
Co. V. Mayor. X-r. if Xnnirk, li McCart. ()4.

3. .\ viaduct used exclusively for the
])assiige of locomotives and ears is not a
hridue. Bridi/e Co. v. llohokeit Lanil Co., 2
IJcas. SI, .-,03

:'

1 Wall, nc; ;', Wall. 7.sl'.

(b) By whom owned, made and main-
tained.

4. A pul)lic luidge, the cost of which ex-
ceeds one hundred and fifty dollars, is to
be built, completed and kept in re])air, un-
der the dir(>ction of the b<tard of chosen
freeholders of the county, in which it is

erected. Fraholders of Sus.iex v. Slradir '.i

Harr. 108.

5. The stu-veyors of the hi.Lclnvays and
cln)scn fi-echol(lcrs are vested with a gen-
eral authority by statute, to lay out and
cause to be ojjened ])ublie highways. But
this .general power must be construed rea-
sonabl}'. A navigable river is of common
right, a i)ublic highway; and a general
authority to lay out a new highway, nuist
not be so extended as to .give a power to
obstruct an open highwav already in the
use of the public. T/ie Attorney General v.

Stevens, Sax. 370; Tucker v. Freeholders of
Burlington Co., Sax. 282; Allen v. Freehold-
ers of Momnouth, 2 Beas. 68.

6. The authority vested by act of legisla-

ture is independent of the general law re-

specting brid.ges ; and it is not necessar.v

that the overseer of the highways should
.give notice to the director of the board of
freeholders of a necessity of a bridge at the
place specified. Tucker v. Freeholders of
Burlington Co., Sax. 283.

7. The building of bridges is a discre-
tionary power intrusted with the boards
of chosen freehqlders of the counties, Avho
may decide whether a liridge ou.ght to be
built, or whether an ancient bridge ought
to be rebuilt, and whether it should be re-

built on the same, or a difierent place. State

V. Freeholders of Essex, 3 Zab. 214; State v.

Hudson Co., 1 Vr. 147.

8. The title to all pul)lic bridges con-
structed l).y a countv. is vested in the free-

holders, and being public property, n.iay

be taken for pultlic use without compensa-
tion, Freeholders of Monmouth v. Red Bank
Turnpike Co., 3 C. E. Gr. 91.

9. But where the charter of a turnpike
company rec[uired it to pay to the owners
of lands over which it should pass, all dam-
ages sustained, the comjjensation clause

applies to such bridge, which is included

in the term land, of which the county is

the owner. Ibid.

(c) Remedy if not made and kept in

repair.

10. The inhabitants of counties were not

indictable at common law for not repair-

ing bridges over canals, but only bridges
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over rivers. State v. Hudson Co., 1 Vr. 137.

See Frcrlioldrni of Sns>if'.r v. Stnidrr, 3 ITarr.

108.

11. Nor art! thoy indictahlo in tliis .state

for not repairing bridges over rivers.

State V. Hudson Co., 1 Vr. 137.

12. Wlien tlio freeholder.s liave in uood
faith decided according to their (Hscn-tion,

tliis fonit will not intcrfiMc hy mandamus,
to conii)el them to a ditl'ci'ent course. Slide

V. Freeholderti of Emfex, 3 Zab. 214.

13. Query. Whether they might not in

case of an abuse of the power in evasion

of its exercise. Il)id.

14. No action lies by an individual
against the board of cl)o.sen frcclioldcrs

for injuries sustaiyed in consec[Uence of

their not completing or keeping in repair

a county bridge or its abutments. Free-

holders of Sussex v. Strader, 3 Harr, 108;

Cooky x. Freeholders of Essex, 3 Dutch. 415;

Livermore v. Freeholders of Camden Co., o

Dutch. 245; S. C. 2 Vr. 507. See Pray v.

The Mayor of Jersey City, 3 Vr. 394 ; Calla-

han V. 2'he Township of Morris, 1 Vr. 1^50,

KJl, Whelpley, C. J.

15. The only remedy is l)y presentment.
Freeholders of Sussex v. Strader, 3 Harr. 108.

See State v. Hudson Co., 1 Vr. 137.

16. The section of the act coiicerning

roads (Rev. Eoads, ^ 43), taken in connec-
tion with its preamble, as found in Paterson

320, was not intended for the benetit of

mill-owners, but for the protection and
security of public travel. Livermore v.

Freeholders of Camden Co., 5 Dutcli. 245;

S. C. 2 Vr. 5('i7.

17. The act providing for bringing ac-

tions against boards of chosen freeholders

for damages occasioned by reason of their

failure to keep bridges in repair, [Rev.

Roads, § 43), only applies to personal prop-
erty which may be moving over the bridge,

and does not extend to injuries to real

estate. Ibid.

18. Where a turnpike company was in-

dicted for not keeping a bridge in repair

on the line of their road, but on an unfin-

ished part thereof, and where their charter
provided that all their powers should cease,

be void and of no ell'ect, so far as may re-

late to the parts luifinished. Hid, that

the company was not liable. State v. 3Ior-

ris Turnpike Co., 1 South. 165. Infra, ? 57.

II. BRIDCiES OVER NAVIGABLE STREAMS.

(a) By whom authorized.

19. It has always been considered neces-
sary, when a l)ridge was required over a
navigable stream, to procure a special act
of the legislature. Their right to grant
such power is beyond dispute. The Attor-

ney General v. Stevens, Sax. 370; Allen v.

Freeholders of MonviQuth Co., 2 Beas. 68;
Tueker v. Freeholders of Burlington Co., Sax.
282. See Atkinson v. Phila. and Trenton R.
R. Co., 14 Haz. Pa. Reg. 10.

20. The power to construct a bridge over
a stream, or to cross a ])ublic road, will be
inferred, if to do so was necessary to coni-

])lete the railway. Attorney General \. Ste-

vens, Sax. 370; Stevens v. Erie Railway Co.,

6 C. E. Gr. 259, 262, Zabriskie, C.

21. Under an authority given by charter
to a railroad company to cross a river by
I )i-idge or ferry, as may be most convenient,

I be railroad company are the judges as to

wliich will be most convenient. That a
bridge w'ould be less convenient to naviga-

tion than a ferry, does not deprive the
company of the right to build a bridge.

The Attorney General v. The N. Y. and
Lour/ Branch R. R. Co., 9 C. E. Gr. 49.

22. In such a case, the convenience of

both the navigation and the railroad inter-

est is to be regarded. Ibid.

23. The charter of the Central Railroad
Company required them to construct a
suitable bridge over any navigal>le water
that they might cross, and required that

such bridge should l)e "located at a point
convenient for navigation." Held, that in

the absence of any allegation of the want
of care or good faith in the selection of

the location of such bridge, the company
were not liable at the suit of a party who
complained of damage from an alleged

misloeation of such bridge. Stephe)is Trans-

portation Co. V. Central R. R. Co., 4 Vr. 229;
5 Id. 280.

24. The erection of bridges -with proper
draws, over navigable streams, ])laced so

as to do as little injury as possible, has
never been held to be a nuisance. Atfy
Gen. V. Hudson River R. R. Co., 1 Stock.

526. Infra, U 46, 47.

25. The provision in the act incorporating
the New York and Long Branch Railroad
Company, and in the supplement thereto
authorizing the company to bridge the
Raritan river, that suitable and sufficient

draws should be made to bridges so as

not to obstruct navigation, is not a jirohi-

bition against building a bridge, if naviga-
tion should be at all obstructed thereby,
but a simple requirement that the draw
should he sufficient not to obstruct navigation.

Attorney General v. N. Y. and Lonq Branch
R. R. Co., 9 C. E. Gr. 49; Proprietors of
Bridges v. Hoboken Land Co., 2 Beas. 504.

26. The act of March 30th. 1869, author-
izing the N. Y. and Long Branch R. R. Co.
to extend their road across the Raritan
river, and to cross the river by a bridge,

gave that company an absolute, uncondi-
tional authority to enter upon and appro-
])riate the lands of the state under water,
without compensation. Penn. R. R. Co. v.

Long Brandt R. R. Co., 8 C. E. Gr. 157.

27. That the act authorizing the bridge
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(lid not provide for a draw does not invali-

iliitt' it ; nor (lot's tlie tact tliat no draw was
jirovidi'd foinntil tiiract of April Ist, post-

pone the taking ctlV'ct of the act of March
.Both, luitil that day. The act took eHect
ininu'diatcly. Ibid.

L'S. WlieriM'onirrcss has not le^cislated on
the snl>jcct, the federal eoint.s will not en-

join the erection (jf a l)rid<ie overtlie Kari-

tan. authorized hy act of the leirislatm*' of

N. J., althoniili it may completely intercejtt

navi;;atiLin. except as acconunodated by
.draws. Eaatoti <t" McMahou v. J\'. 1'. tO L.

B. H. li. Co., McKeuiKin, J., 3o L. I., 124.

approving; Passaic Bridije case, 3 Wall. 782.

(b) Toll bridges.

I

29. Upon principles of i)ublic law, it is

.clear that the power of erecting a bridge,

and taking tolls thereon, over a navigable

river which forms the coterminous boun-
dary lietween two states ran only be
.conferred by the concurrent legislation
of i>oth states. The President, ttc. v. 2)-en-

ton Cihi Bridge Co., 2 Beas. 40.

SO. When the power to make and main-
tain such l)ridge, and take tolls thereon,

has been given by tlie joint legislature of

both states, the ])rinciple could hardly be
•admitted, that either state, by its separate
legislation, could d^i-lare that no other

bridge should be l)uilt across such river

within certain limits, and thus render the
franchise exclusive. Ibid.

31. By the agreement entered into

between the states of New Jersey and
Pennsylvania, the river Delaware, in its

whole length and breadth, is to be and
remain a common highway equally free

and open for the use of both states, and
.each .state is to enjoy and exercise con-
current jurisdiction within and upon the
water between the shores of said river.

Both states concurred in granting to com-
plainants the right to erect and maintain
their bridge, and take tolls thereon. The
legislature of New Jersey afterwards yjassed

an act declaring "that it .should not be
lawful for any person or persons whatso-
ever to erect, or cause to be erected, any
other l»ridge or bridges across the said

river Delaware at any place or places

Avithin three miles of the bridge to be
erected." Held, that even if it was the
intention that this act should take affect

without the assent of Penn.sylvania, that it

is void on the ground that it is a contra-

vention of the agreement above mentioned
between the two states. As neither state,

by the exercise of her sole jurisdiction, has
the right by the terms of the agreement to

grant the franchise, so lU'ither can lawfully

contract to refuse to grant it. lOiil.

32. Under the circumstances as exhibited
in the case, it was further Held, that the

act of 1801, which conferred the exclusive

privilege on tlie comi>lainants, was not

S

designed by the legislature of New Jersey
to go into elfect until the same had
received the assent of the legislature of
Pennsylvania. Ibid.

33. By the complainants' charter, they
may c(»ll(!ct tolls from men w.ilking (jver

their bridge, and for animals walking over
their bridge drawing their burthens; by
the defendants' charter, they cannot collect

tolls for such use of their structure. Hrld,
that the franchises given the defen<lants

are not the same franchises a.s tlR>se given
to the comidainants, and therefore do not
interfere with them. Projirietors of Bridges
v. Hobokcn Land Co., 2 Beas. 504.

34. An assessment for damages sustained
by l)uilding plaintiffs' bridge over the river

Delaware, made in fav(jr of the widow and
children of the former owner of a ferry,

who died without disposing of his real

estate, is good, although made to all jointly,

they being in possession. How the
damages are to be api»ortioned among
them is a matter with which the i)laintifls

have no concern. A satisfaction of the

award of the commissioners will be a full

discharge to the plaintifts. Bridge Co. v.

Geise, 5 Vr. 268 ;
G Id. 474, 558 ; 7 Id. 537

;

March. 1876, Court of Errors.

.35. The abutment and piers of the bridge

crossing the Delaware river from Phillips-

burg to Easton are taxable as real estate

in the township of Phil]ipsl)urg to the

centre of the river. State, Delaware and
Easton Bridge Co. v. Metz, 5 Dutch. 122; 2

Vr. 378 ; 3 Id. 199.

(c) Rights and franchises.

36. The franchise of taking tolls upon
public ferries, bridges, &c., is a part of the

sovereign prerogative to be obtained only

l)y grant. Penna. R. R Co. v. National

Railwari Co.. 8 C. E. Gr. 441 : Camden and
Amhoy'R. R. Co. v. Briggs, 2 Zab. 623.

37. It is a part of the sovereign power
reserved to the states, not delegated to

the general government. Freeholders of
Hudson V. State. 3 Zab. 206 ; 4 Id. 718.

38. If a turnpike comi)any, whose charter

has expii-ed by limitation, sell their road

and lu-idges to an individual, all the fran-

chises connected therewith are destroyed.

In re Highway, 2 Zab. 293.

39. So. where a bridge was sold by re-

ceivei-s under insolvent proceedings to an
' individual. Held, that prima facie the

franchises were lost. State y. Hull, 1 Dutch.

.561. See Zinc Co. v. Franklinite Co., 2

Beas. 322.

40. Under Rev. Corporations, p. 192, ?

85, the franchises of any corporation may
be sold or leased by the receivers.

41. All toll bridgps over the Passaic and
Hackensack are liable to be taxed as

other toll bridsjes are. Bridge Proprietors

v. State, 1 Zab."3.H4: 2 /(/. 59.3.

42. A grant of franchises for a limited



114 BRIDGES, II. III.

Bridges over Navigable Streams.—Bridges over Roads, Canals and Water Powers.

time, after which they revert to the state,

is not a lease. Ibid.

48. A statute of thi.s state authorized the
freeholders of the county of IMonniouth
to erect a bridge over the Navesink river,

"bcfjinning at or near the house of Samuel
Hubbard, Esq., commonly called Smock's
point, or near the house of Joseph Van
Schoick, or from Joseph Smith's point to

the opposite shore." On .3d January, 1826.

the freeholders selected the site for the
bridge, and upon which it was accord-
ingly erected. A railroad had been re-

cently constructed intersecting the road
near the liridge at the soutli side of the
river, rendering the use of the road at that

terminus dangerous. To avoid this incon-
venience, it was now proposed, in erecting

a ne\\' bridge, to locate its southern ter-

minus at a ijoint al:)OUt one hundred yards
west of its original site. The complainant
was the owner of about twenty-five acres

of land, near the termination of the ex-

isting bridge, bounding on the public road
leading from the bridge, of a valuable
wharf upon the river, a boarding house,
and other valuable improvements, situate

upon streets connected with the road lead-

ing to the bridge, to all of which it afiord-

ed the most convenient access. Held, that
by the above act, the power of locating

the bridge within certain limits was given
to the discretion of the freeholders, l)ut

that having exercised that discretion, and
the selection having been made, their

power was exhausted, but that the injury
complained of was in no sense peculiar to

himself, and on this account his bill could
not be sustained. Allen v. Freeholders of
Monmouth Co., 2 Beas. 68.

-H. The court refused an injunction in

behalf of an individual stockholder of a
bridge company, to restrain the Xew Jer-

sey R. R. Co. from building a bridge across
the rivers Passaic and Hackensack, Avhere
it appeared that, although the bridge com-
pany had exclusive right of bridging said
rivers, yet the railroad company agreed
with the proprietors of the bridges over
the said rivers to buy stock, kc, and were
permitted to construct a passage-way over
said rivers. Gifford v. N. J. R. R. Co., 2
Stock. 172.

(d) Remedies for illegal erection.

45. Any usm-pation of the right of build-
ing a bridge is a proper case for the
attornev-general in an information filed on
behalf of the state. Giford v. N. J. R. R.
Co., 2 Stock. 177.

4^6. Every erection in a navigable river
which obstructs or hinders navigation is a
nuisance which equitv will enjoin. Atty.

Gen. V. ^V. J. R. R. Co.,'2 Gr. Ch'. 136; New-
ark Plank Road Co. v. Elmer, 1 Stock. 755.

47. A bridge erected under the authority
of an act of the legislature will not he

enjoined as a nuisance if erected in con-
formitv witli the terms of the act. Newark
Plank'^Road Co. v. Elmer, 4 Hal. Ch. .")86;

1 Stock. 755; Atty. Gen. v. Hudson River
R. R. Co., 1 Stock. 526; Allen v. Freeholders

of Monmoidh. 2 Beas. 68. Ante. F< 24, 28.

48. A court of equity has jm-isdiction,

although it is rarely exercised, and then
only as a means of prevention. Atty.

Gen. V. N. J. R. R Co., 2 Gr. Cli. 136.

49. Xor in case of express agreement
and forfeiture of the estate granted for

refusal to l)uild a bridge, will equity
interfere. Woodruff v. Water Power Co., 2
St(x;k. 480.

50. Where an act provided that it shall

and may be lawful for the board of chosen
freeholders in and for tlie county of B., at
their discretion, to build and maintain a
good and sufficient bridge, <fcc. Held, that
the act vested in the corporation the riglit

to build the bridge at the place specified,

whenever, in the judgment and sound dis-

cretion of the freeholders, the right might
be advantageously exercised. Tucker v.

Freeholders of Burlington Co., Sax. 282.

51. If any injurious and wanton exercise
of power be shown to this court, it will in-

terfere and regulate it on proper princi-

ples. To warrant such interference, the
exercise of the power must be shown to be
not only injurious, Ijut willfully or Avan-
tonly so; a mere mistake in judgment,
will not be sufficient. The Attorney Gene-
ral v. Stevens, Sax. 370.

52. Although a new bridge was techni-
cally a nuisance, yet as it was being built

in good faith and for the public benefit, a
court of equity would not restrain its erec-
tion, even on an inCormation by the attor-

ney general in behalf of the public. Allen
V. Freeholders of Monmouth Co., 2 Beas. 68;
The Attorney General \. The Neiv York and
Long Branch R. R. Co , 9 C. E. Gr. 59.

53. Theboai'd of freeholders having juris-

diction over the subject matter, this court
cannot interfere upon the ground that their
conduct has been arbitrary, or that com-
plainants have been denied a fair hearing.
The right of supervision and correction is

in the supreme court. It appei'tains to
their general jurisdiction. Tucker v. Free-
holders of Buriington, Sax. 283.

III. Bridges over Roads, Canals axd
Water Powers.

54. Where a private corporation is au-
thorized by its charter to construct a canal
or cut a sluice or racewaj% and the company
digs or cuts the same across a highway, so
as to render a bridge necessary Avhere none
was required before, the company is bound
to erect and maintain such bridge at its

own expense, without any express provi-
sion in its charter to that efiect, and the
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duty is so clear that a nxdulaiiiKa may
i^isllo to conipol its i»crfornianc.'e. In re

Trenton Watir Power Co., Spun. &J.
5;"). So long as the company have the

charge of the roatl and receive the tolls,

the iluty and conse(iiient liahility c'ontinue,

and will extend to case.s where bridges, be-

fore umiecessary, are rendered necessary
by the works of another company, who are
required by their charter to erect and keep
the same l)riilges in repair. Ward v. Xcir-

(irk anil Pompton Turnpike Co., Spen. 323.

Supra. ? 18.

oG. The N. it P. Turnpike Co. are bound
by their charter to keep their road and all

necessary bridges in good and suflicient

repair, and, upon failure to perform this

duty, they are not only liable " to be pro-

ceeiled against as in cases of overseers of

the highways for neglect of duty," as pro
viiled l)y their charter, but are liable also

at common law to respond in damages to

any person who may be injuretl by such
neglect. Ward v. Xru-ark and Pompton
Turnpike Co., Spen. 323.

57. A canal company is not bound hj
the principles of the common law, inde-

pendent of its charter, to erect or maintain
a bridge over the canal where a highway
may be laid out over the same, after its

construction. 3Iorris Canal, tOc. Co. v. The
State, 3 Zab. 537 ; 4 Id. G3.

58. A railroad company directed bj' their

charter to keep sufficient passages over or
under their railroad, where any public
road crosses the same, &c., having laid a
public road over their track, may after-

wards lay the same under such track, if

the convenience or safetv of the public re-

quires it. Central B. R. Co. ads. State, 3 Vr. 220.

59. A requirement in the charter that
a railroad company shall erect suitable
bridges across their road when crossed by
roads, does not rec[uire them to erect a
bridge at a farm crossing. Green v. Morris
and^Essex R. R. Co., 4 Zab. 486.

60. Where it rec^uires the company " to

provide and keep in repair suitable wagon
waj-s over or under said road so that he
(the owner) may pass the same." such way
must be made where the road crosses the
land, not where it intersects it. Ellsworth v.

Central R. R. Co., 5 Yv. 93.

61. Under the authority of an act of the
legislature, a canal company made an
agreement with a city to repair and re-

build all the bridges over such canal within
the city limits. Held, that the city had the
same control over such bridges as it had

,

over any other streets or bridges, and
hence a right to change the grade of the
street and raise the bridge, and an indivi-

dual could not obtain redress although he
,

suffers s^Decial damage incidentally. Plum
\

V. Morris Canal Co., 2 Stock. 256.

62. A canal company is not bound to

provide bridges over their canal for the
use and accommodation of the owner of

,

land intersected by it, where their charter
does not so require, and where such owner
has sold to the company a part of tlie lands
divided for the express purpose of con-
structing the canal. Bretirley v. The Jhl. and
Rar. Canid Co., Spcn. 230; Green v. Morris
and EHse.r R. R. Co., 4 Zal). 486; Carpi ntrrw
Easton and Amboy R. R. Co., 9 C. E. ( ir. 249.

63. The obligation of the company in
this respect can oidy arise in case a cove-
nant or agreement to that etlect has been
entered into between the parties Bnarlmj
v. Del. and Rar. Canal Co., Spen. 23<").

64 ]S'o implied contract to build a bridge,
arises fi'om t}\e representations of a rail-

way company's agent to the owner of lands,
at the time of taking them for the ])urpo-
ses of their road, that they intend to cross
the lands by means of a bridge. Carpenter
v. Easton and Ambon R. R. Co., 9 C. E. Gr.
250.

BUILDING ASSOCIATIONS.

1. If an association organized under the
act establishing mutual -loan and Ijuilding

associations. [Rev. p. 92), by the sale of
loans at a premium, or the purchase of
shares at a discount, cause the shareholder
to pay more than legal interest for the mo-
ney he borrows, it is not usurious. Franklin
Building Association v. Mar.sh,o Dutch. 225;
Hohoken Building Association v. Martin, 2
Beas. 428.

2. A raortgage to such association is not
usurious because the interest is payable
monthly. Red Bank Asso'n v. Patterson,

May, 1876, Chancery.
3. Where the condition of the obligation

given to the association to secure the
payment of the loan was " to pay three
dollars per month during the existence of
the association, and all fines incurred
during said time, and to comply with all

covenants, promises and agreements en-
tered into according to the articles of as-

sociation," the monthly i^ayments were
held to be on account of the principal,
and not as interest monej\ Savings Asso-
ciation V. Vandervere, 3 Stock. 382.

4. When the principal sum of a raort-

gage becomes due, l)y the mortgagor's de-
fault, he is not entitled to any deductions
for monthly instalments paid by him on
stock, where he was a shareholder, nor for

fines paid bj- him. Mechanics Building
Association v. Conover, 1 McCart. 219.

5. Xor is he relieved from lialnlity by rea-

son of the refvisal of other members of the as-

sociation to pay their monthly dues. Hoho-
ken BuildingAssociation V. .l/fo-^('>i, 2Beas.428.

6. Where the m.ortgagor also transferred

to the association some of its shares as ad-
ditional security, and afterward executed
a second mortgage on the same lot, such
second mortgagee can require the amount
realized from the sale of such shares to be
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applied to the payment of the first mort-

gage, nor can this equity be atlected by
sul)sequent judgment creditors. Ibid. See
S. C. lM;. E'Gi\-t97.

7. If the association hold the stock as col-

lateral, it must he sold before i>ecourse is had
to the land. R'd Bank Asso'n v. Patterson,

May, 187ti, Chancmj.
8. An agreement to wind up the associ-

ation by paying the owners of the unre-
deemed shares the sums they had ad-
vanced, with interest, and that the owners
of the redeemed shares who had given
mortgages for the price of redemption
shoulil be discharged upon paying the
amount of their mortgages with interest,

is valid, and will be enlorced. Hoboken
Bidldin;/ Ai^socialion v. Martin '1 Beas. 428.

c.

CANALS.

I. Ix General.

II. The Delaware and Raritax Canal.

III. The Morris Canal.

I. In General.

1. Liability to land owner. An action

will lie fur an injury to property in the exe-

cution of a work under legislative author-

ity, if the injury be direct, or the work be

done for the benetit of an individual or

corporation with private capital and for

private emolument, even though the pub-
lic be incidentally benefited by it. Trenton

Water Power v. Raf. 7 Vr. 335: Sinnickson

V. Johnson, 2 Harr. 150: Ten Eyek v. Del.

and Par. Canal Co., 3 Harr. 200
': Del. and

Par. Chnal v. Lee. 2 Zab. 243.

2. If a company, under the power granted
to take land, by assessing and paying the
value of it, survey, assess, and pay for a
definite quantity to be overflowed by works
to be erected by them, and afterwards the
works erected by them cause a larger quan-
tity than that assessed and paid for to be
overflowed by their works, the land owner
is entitled to an action for the same, even if

he fails satisfactorily to prove any raising

of the dam. Morris Canal Co. ads. Seicard,

3 Zab. 219. See Den. v. Morris Canal Co., 4
Zab. 588 ; Plum v. Morris Canal Co., 2 Stock.
257.-

3. Where the ground of complaint was
the building of a Avail by the defendants in

and along the Earitan river, by which the
channel of the river was contracted and
rendered less capalde of dischai'ging large

bodies of water, in consequence of which
the i3lanitift''s land, lying on the opposite
side of the river, in time of freshets was
inundated, and the soil washed away. Held,

an action would lie. Ten Eyek v. The Del.

and Par. Canal Co.. 3 Harr. 200; Tinsman
v. Bel. Del. P. P. Co., 2 Dutch. 148.

4. A verdict will not be set aside, as

against the weight of evidence, where the
witnesses on one side satisfactorily prove
that a dam has not been raised, and those
on the other prove that the water in it is

higher, when the raising of the water,
which the verdict finds, can be accounted
for by alterations in the dam besides its

being raised. Morris Canal Co. ads. Seward,
3 Zab. 219.

5. Where the complainants, applying for

an injunction to restrain the defendants
from raising the waters of lake H.. had de-
layed several years after the latter had
erected their dam. Held, unfavorable to
the application. Southard v. Morris Canal
Co., Sax. ,519.

G. After the water has been raised to a
certain height for several years, and the
complainants have submitted to it, they
cannot, because the water has been tem-
porarily drawn oft', take advantage of that
circumstance to revive the right, and place
themselves in the situation in which they
would have stood if application had been
made years ago. Ibid.

7. The sum assessed by the appraisers
(as the value of lands and damages) can
be no compensation for lands not described
in the survey by which the appraisement
was made. Ibid.

8. Where, as in the present case, the al-

leged encroachment does not materially
narrow the water-way within the width it

has for navigation, above and below the
place where such encroachment exists,

and does not interfere with the tow path,

the injury, if a public nuisance, can be
remedied by indictment : and if a i)rivate

one, and the comjilainants claim title to

the land, an action at law will atibrd suffi-

cient protection and relief. Morris Canal
Co. V. Fagin, 7 C. E. Gr. 4:^0.

9. The proprietor is not precluded from
his remedy by action, if no appraisement
is made. But before such action can be
sustained against the company a claim, or

demand of amends should be made by the
proprietor. Gridley v. Darcey, 6 Hal. 292.

Itl. In an action for a continuing nui-

sance by obstructing or altering the flow

of water, it is competent for the plaintiff
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to show the loiulilion and valiU' of the
land at the time of the trial. Mur.ris ('nnul

V. Ri/crson, 3 Dutch. 4.")7.

11. Xoticc or request to ahate, is not ne-

cessary. Ihilf.

12. Whether tliere hv in fact a continu-
ation of a nuisance by the ilefendant, is a
question of evitlence. Iliitl.

18. If the defemlant simply sutlers a
dam erected upon his land hy a former
owner, to the nuisance of another, to re-

main, without lieinu used hy him, it is no
continuation of the nuisance, unless there
be a request to remove it. Jhid.

14. The report of the commissioners, or
if that should be set aside, tlie verdict of
the jury, when followed by the judgment
of the court, is final and conclusive, and
the owner of the land cantiot inaintain an
action for damages which should have
been, but were not considered and assessed
by the commissioners or jury. Van Schoick
V. Thf Bel. ami Bar. Canal Co., Spen. 249.

See Hoagland V. Vei/htp., 1 Vr. oltj; revers-
ing. S. C. o Dutch. i25.

lo. Considering the canal as a public
highway, the granting of an injunction
to restrain encroachments on it will de-
pend upon the extent to which such en-
croachments impede navigation. Morrk
Canal v Far/in, 7 C. E. Gr. 430.

16. If one part of a farm or tract of land
be taken by a canal company for a canal,
and the value thereof and the damage
done to the farm by taking it be assessed by
commissioners, or if the owner convey to

the company such part for the purpose of
their canal, the owner of tlie farm is

not thereby barred from recovering the
damages done to his farm in consequence
of the construction of the canal on another
part of the route distinct from his farm
Delauare and Ilarltan Canal v . Lfe,2Zah.2A'o.

17. An actionable nuisance may be
caused by an act perfectly lawful in itself

when the nuisance complained of is only
a consequence of that act, as if a canal
constructed by authority of law across
land of A., by his consent, throw back-water
in land of B., it is an actionable nuisance.
Ibid. Ten Eyck v. Delaware and Raritan
Canal Co.. 3 Harr. 200; Vandervere v. Del.

and Bar. Canal Co., Feb. 1,'>43..2 Dutch. 151.

IS. If a corporation, authorized by law
to take lands by condemnation, enter upon
land before acquiring title thereto, either
by authority of their charter or by the
assent of the landholder, and build dams
and construct works necessary for the
purposes of the corporation, and the land,
with the works so constructed, are subse-
quently conveyed by the landiiolder to the
company, the corporation are not thereby
exempted fi-om liability for damages
resulting to the landholder from the want
of proper skill and care in the construc-
tion of such works, or from their neglect
to keep them in repair. Morrh Canal, S:c.

V. Rnirxon, 3 Dutch. 4.")7. See Trenton
Wati'r I'oin-r v. Rajf. 7 Vr. 'XV-,.

V.K Whether the canal was actually con-
structed on the route (ixed by the survey
filed, is a question for the jury to decide.
Den. v. Morrh Canal Co., 4 Zab. oiH.

2(1. In gciK'ral, a trespas.s will not be
restrained by injunction. But where the
tre-:pa.ss is an ol)struction to a public high-
way, entitled to l>e used by all citizens it

is a nuisance of a character which this
court will j)revent i>v injunction. Morris
Canal v. F>i;/in 3 C E. Gr. 215,

21. So long as the expre.ssed intention
of the parties is carried out, and land is

appjlied to the purjioses for which it was
conveyed, the grantee, in the absence of a
covenant or agreement on his part, is not
liable in damages for any inconvenience
the grantor may sustain, necessarily re-
sulting from the performance of the acts
contemplated by the parties. Brearley v.

Del. and Rar. Canal, Spen. 23(j.

22. An iijunction against the Morris
Canal Co. was refused, on the grounds
that there was a remedy at law, that there
was nothing to show that the damages
which miglit be awarded at law could not
be realized, and that there was nothing of
the character of irreparable damage.
Warne v. Morri.H Canal Co.. 1 Hal. Ch. 41(i.

23. Queri/. Has a canal company the
legal right to construct a basin at the
point of its intersection with a public
street. Jeraeii Citt/ v. Morris Canal. 1 Beas.
54S ; Morri.s Oinal v. Central R. R. Co., 1 C.

E. Gr. 437.

24. It is not ultra virea for a canal com-
pany, liaving the right to draw water from
a public river for its cliartered purpose, to

agree to discharge its waste water at a cer-

tain point. Armmtronf/ v. Pennaulrania R.
R. Co., June, 1875.

25. Query. Whether such agreement
can stipulate a continuance of such sup-
ply, notwithstanding that, in the fair judg-
ment of the officers of the company, its

convenience or real interest requires the
cessation of such privilege. Ibid.

II. Delawark axd Raritax Canal.

26. Tlie following are cases of construc-
tions of the charter of the Delaware and
Raritan Canal Crmipany. Ten Eyck v. Del.

and Rar. Canal Co.. 3 Harr. 2(X); Brearley

V. D^l. and Rar. Canal Co., Spen. 23' > : \'an

Schoick V. Del. and Rar. Canal Co., Spen. 249

:

Del. and Rar. Canal Co. v. Rar. and Del. Bay
R. R. Co., 1 C. E. Gr. .321 : 3 Id 54(> : 2 Mc-
Cart. 13 : 1 Id. 44-5 : Black v. Del. and Rar.
Canal Co., 7 C. E. Gr. 130 : 9 Id. 4-55 : Run-
die v. Del. and Rar. Canal Co., 1 Wall. Jr.

275 ; 14 How. SO.



118 CANALS, III.—CEKTiOKAlU, i.

Morris Canal.—\Mien it Lies.

III. Morris Canal.

27. The followino; are cases of construc-

tions of the charter of the Morris Canal

Company. Koit(/h v Darccy, (\ Hal. 2o7
;

Gridkii v. Darccy. (i Hal. '2'J-2; Morris Canal

Co. ads. State, 2 Gr. 41 1 , 427, 428 ; Morris Canal

Co. V. Van Vorst, 1 Zah. 100; State v. Morris

Canal Co., 2 Zab. o.]7 ; Morris Canal Co. ads.

Seward, 3 Zab. 210; Morris Canal Co. v. State,

4 Zab. 62 ; Den v. Morris Canal Cfe.,4 Zab 587.

See Camden and Amhoy R. R. Co. v. Stewart, 3

C. E. Gr. 489, 494 ;
State v. Brown, 3 Dutch.

13, 648. See Hohoken Land Co. v Hohoken,

7 Yr. 540, 550; Morris Canal Co. v Ryerson,

3 Dutch. 457 : State v. Newark. 4 Dutch. 529

;

Central R. R. Co. v. Hetfield. 5 Dutch. 206. 224,

Green, C. J., dis.; Society, dr. v. Morris Canal

Co., Sax. 157 ; Southard v. Morris Canal Co.,

Sax- 518; Willink \ Morris Canal Co , 3 Gr.

Ch. 377 ; Plum v Morris Canal Co., 2 Stock.

256, 259; Morris Canal Co. v. Jersey City. 1

Beas. 227, 252, 547; Barnett v. Johnson, 2

McCart. 481 ; Morris Ca)tal Co. v. Ce)itral R.

R. Co.. 1 C. E. Gr. 419: Morris Canal Co. v.

Matthieson, 1 C. E. Gr. 443 ;
Morris Canal Co.

V. Fagin, 7 C. E. Gr. 430, 432.

CERTIOR.lRl.

I. When it lies.

(a) In general.

[h) Municipal proceedineis.

(c) Taxes

(d) Roads.
(e ) Justices court and common pleas.

(/I Orphans court.

(g) Other cases.

II. Practice.

(a)

ib)

(c)

[d)

[e)

(/)

(9)

if'}

(O
ik)

Application.

(1) When to be made.
(2) Bv and for whum.
(3) At bar.

(4) .^t chambers.
(5) Bond.
Form.
(1) In general.

(2) Entitling.

(3) To whom directed.

Service and supersedeas.

Return.
Diminution.
Reasons.
Hearing.
Judgment.
Dismissing the writ,

E.cecution.

III. Crimixal Cases.

(o) When it lies.

[b) Practice.

I. When it lies.

(a) In general.

1. The court from which it issues, de-

cides as to it.- legality. State v. Hiint,

Coxe 287.

2. A certiorari lies in all cases unless ta-

ken away by express words of a statute;

and not only where there is no other re-

medy, but even where an appeal is given
upon the merits. New Jersexj R. R. Co. v.

Suydam, 2 Harr. 25. See Action, |? 68, 69,

91, 92.

3. And, although the words of the stat-

ute are that the judgment of the commis-
sioners of appeal in taxation shall be final.

State V. Falkiuburge. 3 Gr. 320.

4. Obtaining an injunction out of chan-
cery to prevent coninii.'^sioners proceeding
in a certain matter, does not deprive the

party of his remedy in this court by certio-

rari. Kingsland v. Gould, 1 Hal. 161.

5. The writ of certiorari cannot be used,

merely for the purpose of removing the

suit into this court to be proceeded in here.

It must l)e for the correction of some error
in the ])roceedings below. Ayres v. Barfht

2 Gr. 330; Longstrefh v. Little, Pen. 1031.

6. The court of common pleas having
exercised their discretion in the matter
of appointment of surveyors of a highway
and having so certified in their order, it is

hot the sul>ject matter of review in the

supreme court. Parsell v. State, Mann, 1

Yr. 530 ; State, Smith v. Vandervere, 1 Dutch.
233.

7. If they use their discretion capri-

ciously in violation of settled principles,

it mav be set aside. State v. Vandervere, 1

Dutch. 669.

8. Before this court can interfere on cer-

tiorari with a matter confided to the dis-

cretion of the court below, it must be

clearly shown tliat there has been an un-
warrantable and illegal exercise of such
discretion to the subshmtia! injury of the

])artv complaining. Clifford v. Overseer of
Frahk/ord. 8 Yr. 152.

9. Matters of discretion cannot be re-

viewed on certiorari, as setting aside an
amercement, or discharging defendant on
common liail. Wright v. Green, 6 Hal. 334.

10. Or, the substitution of anew appeal
bond bv the common pleas. Egbert v.

Thatcher, 2 Gr. 77.

11. Or, matters resting on the riiles and
practice of such court. State, yewcllx. Bas-

sett, 4 Yr. 26.

12. A certiorari is not properly used to

bring up the certificate of the name, etc.

of a school distinct, to enable the court

to decide on the lesal existence of such

corporation. State, Win.wr v. Brown, 2 Yr.

355; Slide v. Van Winkle, 1 Dutch. 73; State

V. Donahay, 1 Yr. 404; State v. Browning, 3

Dutch. 52t; 4 Id. 556.

13. The allowance of a certiorari where
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the public is concerned is discretionary.
Stah' V. MhkUctown, 4 Zah. lL'4; State v. llml-

soit Citji, .") Duti'li. IIT); Ludliiir v. Ludlow, 1

South. oS'J, Kirkpatrick, C. J.; State v.

Frvnch, 4 Zab. 730; <§/«/<' v. Passaic, 1

Dutdi. .T)4.

14. Tlio proper remedy to review a refu-

sal of an in.«*olvent di.schar<,fe by the eoni-
nion ])leas, is by certiorari. Ricardo v. Coni-

inon Picas of Passaic, i\'or. hS?-^; Broiniiiif/

V. C()i>j»r, .S Harr. l'.»G; Smick v. Opdi/cke, 7

Hal. S.-).

15. Tiio illesral entering and sustaining
of an appeal may lie reviewed \)y ccrtioniri.

Jones V. Allen, 1 (ir. 1>7.

1(3. Where public interests may suffer it

will be refused. State v. Anderson, Coxe
.SIS: State V. l['oor/»v//-(/, 4 Hal. I'l, 2o ; S^t/c

V. Gm'jj, 8 Harr. 17^t, 183; .S7«/t' v. Clerk of
Pasxaic, 1 Dutch. ;)-")4.

17. The reinstatement of an appeal is

not a matter of discretion, and if done im-
properly, tlie proceedinjis may be set aside
in this court bv certiorari. Howell v. Van
A>.v.s, 2 Vr. 448.'

IS. It does not lie to correct erroneous
opinions, however hurtful they maybe to

individuals against whom they are ex-'

pressed. An order or judgment affect-

ing the rights of the prosecutor is neces-
sary. State, Watson \. Medical Society of N. \

./., June, 187G.
}

19. Qiury. Whether certiorari is the pro-
per writ to inquire into the eligibility of a
sheriff for office Slate v. Anderson, Coxe I

318. I

20. The principal is universal, that where
the rights of an individual are invaded, b}'

the acts of persons clothed with authority,
and who exercise that authority illegally,

the persons aggrieved must seek redress
by certiorari. Tiichr v. Freeholders of Bur-
linfjton. Sax. 283.

21. The proceedings of an inferior court
in entering satisfaction on a judgment
may be reviewed. Lawrence v. Dickey, 7
Hal.8i;s.

22. Relief on certiorari being substituted
for the defence the owner might previously
have made in ejectment, the writ may be
sued out at any time ; Ijut when prosecuted
for such purpose, will bring up for re-

view only such objections as would previ-
ously have l)een available in an action of
ejectment. State, Baxter v. Jersey City, 7

Vr. 188.

23. Query. Whether in any case a cerf/oron

is a proper mode of testing the validitj' or
result of an election. State v. Clerk of Pas-
saic, 1 Dutch. 354. See St(de v. Justices,

Coxe 244.

24. Query. Whether under the act of

,1869, p. 1288, a certiorari is a writ of right.
State, Graham v. Pater.^on, 8 Vr. 380.

25. Where referees have lieen appointed
under the directions of an act of the legis-

lature, the court will not examine into the
legality of this appointment until the re-

ferees have proceeded to act. Hamson v.
Sloan, 1 Hal. 410.

20. It will not lie before judgment, in
cases which cannot be continued or com-
pleted in this court. State, Elder v. Medical
Society, C, \'r. 200.

27. Where a court has juri.sdiction of the
suliject matter, and hears and determines
the same, the party aggrieve<l, must seek
redress, not up(in h(d>eas corpus, beffjre a
judge at chami)ers, but on certiorari, or in
some other form of proceeding. Such a
decision, being an exercise ofjurisdiction,
is l)inding, and must remain in full f(jrce,

until regularly reversed by a superior
court, having authority to do so. State v.

Sheriff of Middlesex, 3 Gr. 08.

(b) Municipal Proceedings.

28. The acts of a municipal corporation
may be reviewed in this court by certiorari,

at the instance of a party aggrieved, whe-
ther such acts are judicial or legislative.

Treasurer of Camden v. Mulford, 2 Dutch.
49 ; State, Gregory v. Jersey City, 5 Vr. 390.

29. Where the charter confers the power
to make assessments for public improve-
ments, the proceedings may be reviewed
bj- certiorari. State, Tims v. Newark, 1 Dutch.
399.

30. Since the act of April 2d, 1809, {Laivs

0/1809, p. 1238), these proceedings, upon
wdiich declarations of sale are founded,
cannot be questioned collaterally, but must
be reviewed directly bv certiorari. State,

Evans v. Jersey City, Vr. 382.

31. It lies to remove a by-law of such
corporation. State v. Xew Brunswick, Coxe
393.

(c) Taxes.

.32. The circuit courts have no jurisdic-
tion bv certiorari in matters of taxation.

State, Dufford v. Decue, 2 Vr. 302.

33. A certiorari will lie to correct an er-

roneous assessment of taxes, although
the prosecutor did not api)ly to the com-
missioners of appeal for relief. But this

may be good ground for the court in their

discretion to refuse the Avrit. State v. Beiit-

ley, 3 Zab. 532. See St<de v. Metz, 3 Vr. 199,

203; State, Lntermdional, d'c. Co. \. Haifjht,

Vr. 279, 284. But see State, Sharp v. Ap-
fjar. 2 Vr. 358.

34 If a person against whom an assess-

ment is made make an affidavit before the
commissioners of appeal to what he Ije-

lieves to be the true value, and the com-
missi(jners refuse to make a corresponding
reduction, relief can be obtained in this

court bv certiorari. State v. Randolph, 1

Dutch. 427.

35. A certiorari will not generally be al-

lowed to remove a resolution at a town
meeting to raise any particular tax, if the
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tax is simply raised or voted. The indi-

vidual art'ected must briug up his own as-

sessment only. St((t(' V. Middletown, 4 Zab.
124.

8(3. School taxes illegally assessed will

be set aside by ccrliordrl by the persons
aggrieved. State v. Jiroiridnij, 4 Dutch. 55(5.

87. The court Avill only correct the as-

sessments so far as they have been made
on erroneous principles,—they will not
revise valuations. State v. Quai/e, 8 Zab. 89.

(d) Roads.

38. The' allowance of a certiorari in road
cases is discretionary. Matter of Hif/h-

way, Pen. KliiO, Penui)i</ton, J. ; 1029, note

;

State V. Woodward, 4 Hal. 21, 22.

89. The rem(^dy of a party, where the
common pleas refused to record the return
of a road, because the improvements, tfec,

were not noted on the map, is by certiorari,

not mandaitius. Stout v. Hoppiiu/, 2 Harr.
471 ; Johnmn v Field, 2 Harr. 478.

40. Matters resting in the discretion of
the surveyors will not be reviewed. State,

Swanton v. Pierson, 8 Vr. 8(j8.

41. Nor the motives or reasoning of the
freeholders. State v. Justice, 4 Zab."418.

42. The writ should not be allowed to

defeat the laying out of a iDublic road,
Avhen it is not shown that any substantial
injury lias been done, or any valid objec-
tion existed. State, Vanderheck v. Blauvelt,

5 Vr. 2(>1.

48. Certiorari will not lie to remove an
order affirming the return of a road. State

V. Henley, Ooxe 261.

(e) Justices courts and common pleas.

44. The following are cases in which a
certiorari was allowed where judgment was
obtained "by default," or "in the absence
of the defendant, where the trial did not
take place in his presence." McCoUister v.

Riehnian, Pen. 208; Vifiers v. Mooney, Pen.
909; Loring v. Rajnsei/, Pen. 030; Truax v.

Roberts, 1 'South. 288; Clark v. Head, 2
South. 480, {b); Piermn v.Pierson,2 Hal.
125; Fairholme v. Forlcer, Pen. 995; Cam-
man v. Perrine, 4 Hal. 253 ; Probasco v. Har-
touf/h, 5 Hal. 55 ; Vandoren v. Vandoren, 5 Hal

.

287; Terhune v. Barcaloiv, 6 Hal. 42; Combs
V. Johnson, 7 Hal. 244 ; Hull v. Martin, 7 Hal.
187; Falkenhurgh v. Cramer, Cox e 81 ; Par-
ker V. Mundaii, Coxe 70; Montqomerii v.

Reynolds, 2 Gr. 288; West v. Richards, 1
Harr. 455 ; Cox v. Haines, Pen. 687 ; Ran-
dolph V. ('nderhill, 2 Harr. A'A; Brown ing
V. Cooper, 8 Harr. li)6 ; Foulkes v! Young, 1
Zab. 488; Paterson R. R. Co. \. Ackerman,
4 Zab. 585 ; Apgar v. Degraw, 4 Dutch. 527

;

Coyle V. Coi/le, 2 Dutch. 182 ; Horner v. Cono-
ver, 2 Dutch. 188; Steward v. ,Sears, 7 Vr. 173

;

Hinchnian v. Glover, Pen. 90; Stretch v. Han-

cock, Pen. 207 ; Pearson v. Briggs, Pen. 621 ;'•

Baldwin v. Brown, Pen. 588. Contra, Per-
rine V. Little, 1 (Jr. 248 ; Bartoic v. Smyth, 2
Gr. 286

45. The following are cases where judg-
ment was given " by confession." West/all

v.Do)iova;n,rei]. 68; Seely v.Norris, Pen. 624;
Vandergrijf' v. Pierson, Pen. 992; Stediford
V. Ferris, i South. 109, {b) ; Parker v. Griggs,

1 South. 161, (a) ; Campbell v. Coo]>er, 1 Hal.
142 ; Cade v. Young, 8 Hal. 869; Wiggins v.

Kleinhans,4 Hal. 24.0 ; Young v. Stoni,n Hal.
802; Sheppard v. Sheppard,h Hal. 250 ;
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kins v. Croft, Pen. 91 ; Mills v. Sleght, 2 South.-

567, (e) ; Ferguson v. Earl, 2 Gr. 124 ; Eng-
lish V. Sharp, 8 Gr. 457 : Bordine v. Service, 1

Harr. 47; Hoguet v. W(dl<u-e, 4 Dutch. 523;
Stewart v. W<dters, Feb. 1,S76 ; Ballinger v.

Sherron, 2 Gr. 144.

4(i. VVhere " the matter in dispute ex-
ceeds three dollars." Cruser v. Bnryea, 4
Hal. 15; Montgomer]/ v. Bruere, 6 Hal. 168.

47. ["From any judgment which may
be obtained before any justice of the peace,
except such as shall have been given by
confession, either party may appeal," etc.

Rev. Justices Courts, ^ 79].

48. Where the justice, as to the amount
involved,- exceeds his jurisdiction. South
V. Hall, Coxe 29; McCaidi/ v. Barnes, Coxc
52; Sayres \. Scudder, Pen. 58; Hopper v.

Steelmdn, Id. 907 ; Sayres v. Ward, Id. 1009

;

Johnson v. Colbaugh, Coxe 55 ; Smock v.

Throckmorton, 8 Hal. 21(5; Griffith \.Clute,

4 Hal 264 ; Farley v. Mclntire, 1 Gr. 190

;

Howell V. Burnett, Spen. 2(55 : Pinkney v.

Ayres, 1 Zab. (3!>4; Keep v. Kelly, 8 Vr.'56;
Eacrit v. Keen, 1 South. 208.

49. Or, by taking cognizance of an ac-

tion of slander. Sparks v. Holston, Pen.
844.

5(1. Or, of trespass for assault and bat-
tery. Carman v. Smock, Pen. 112; Bates

V. Adams, Pen. 984; Marentille v. Oliver,

Pen. 380, Pennington, J.

51. Or, of trespass for imprisonment.
Jeffers v. Brookfield, Cox(! ;5S.

52. Or, where the title to lands comes
in question. ]'an Mater v. Real, Pen. 472;
Pickle V. Covenhovoi, 1 South. 819; Han-
kinson v. Baird, 1 Hal. 180; Gregory v.

I\^anouse, 6 Hal. (52; Hillx. Carter, 1 Harr.
87; Bispham v. Inskeep. Coxe 231; Smith
V. Ixo/ton, Coxe 177; Campfield v. JoJuison,

1 Zai). 83; Osborne v. Butcher, 2 Dutch.
308; Burrough v. Vanderveer, 2 South. 809;
Vantyl v. Marsh, 2 South. .507; Di.wn v.

,S'co«,'8 Harr. 480.

58. Proceedings had ii\ the court for the
trial of small causes, may be brought into

this court by certiorari, for the jiurpose of
reviewing and correcting any error in

awarding, or issuing execution in the
cause. Krumeick v. Krumeick, 2 Gr. 39;
Hinchman v. Cr>ok. Spen. 271.

54. Where a judgment is entered against

a defendant uj)on a cognovit actionem, and
is afterwards set aside bv the court in
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which the judgment was entered, a cer-

liuntri will not lie to remove the ]»rofeed-

iiij^s into the supreme court. I'/iillipa v.

Phillips, :', Hill. \-2±

.V). Common pleas. A rrriiorurl will

not lit' to remove into this c-oiu't before

trial a common law action dcpendint; in

the common [ilcas. Chandler v. Monmouth
Hunk, 4 Hill. mi.

(f ) Orphans court.

.")(>. A certiorari will ren)ove a cause from
the orphans court to this court, in cases of

account. Bnrroufih v. }ficklt', Pen. 913; I

Ludlow V. Ludlow, 1 South. 887; Ht<de v. I

Maiihew, 4 Hal. 70; T«>i Pelt v. Veeihte, 2 i

(h:'-2{)7.

57. A decree of the orphans court order-

\ng the account of executors (which had
been previously allowed and contirmed),
to be opened for re-statement, and direct-

ing the defendants to file exceptions in

ten days, and that the account lie referred

to au(iitors, etc., is a final decree within
the meaning of the statute, (Bev. Lawi^, p.

787. I 83), and it may be removed by cer-

tiorari into the supreme court. ,Toh)imn v.

Eicke, 7 Hal. 316.

58. The act 22d Feb. 1843, [Parnph. 84),

which authorizes the supreme court to re-

state accounts settled in the orphans
court, when brought into that court ui)Oii

certiorari, apjjlies only to the case of final

accounts, and not to the case of an ap-

plication to set aside a final account for

fraud or mistake. Engle v. Crombie, 4
Harr. 83; 1 Zab. 014.

5'.t. A certiorari will not lie to remove an
order of the orphans court dividing com-
missions, to have the same reviewed on
its merits. But if the orphans court open
a final account illegally for the purpose of

readjusting the commissions, such illegal

order may be removed, and the whole
subsequent proceedings set aside. Steven-

son V. Phillips, 1 Zab. 70.

(>o. It will lie to remove an order for the

sale of lands to pay debts. State v. Han-
ford, (5 Hal. 71.

61. An appeal will not lie, to the pre-

rogative court, from a decree of the or-

phans court, revoking letters of guar-
dianship. The proper method of review-

ing such a decree is by a writ of certiorari.

Tenhrook v. M'Colni,o Hal. 333; Eldridfje

v. Lippincoft, Coxe 397.

62. It lies in matters of partition.
Cozens v. Dickinson, Pen. 507 ; State v.

Judf/es of Burline/ton, 2 South. 554; Bia-
ment v. Lore, 2 Vr. 220.

63. A c'ertirjrari will not lie to a decree
(jf the (»r])lians court, upjon the right of

administration. Hrjbnes v. Morris. 1

Harr. 527.

(j4. It will lie where suit was brought
against administrators, before the orphans

court had made an order of distribution.
Wier V. Lnm, 2 South. 823.

65. [The orders or decrees of the
orphans court cannot be removed into
the supreme or circuit courts, when the
former has jurisdiction. Const, of N. .1.,

Art. VI. <!4.'(3)
|.

6(). A certirtrari removing to this court
the proceedings of the or])luins court
appointing a new trustee will not lie, if it

appear that the appointment was within
the jurisdiction of the or|)hans court.

Brush v. Youn;!, 4 Dutch. 237.

(g) Other cases.

67. The proceedings of commissioners,
if illegal, may be reviewed by certiorari.

State V. Coleman, 1 Gr. 98; Bennet v. Bail
Boad Co., 2 Gr. 14(5 ; Van Wickle ads. Camden
and Aniboi/ B. B. Co., 2 Gr. 164, Hornbloirer,

C. J.; Ex parte N. J. B. B. Co., 1 Harr. 393.

68. Certiorari is the proper mode of

removing the proceedings of inferior courts

on taking the verdict of a jury on a dis-

puted claim against a debtor who made an
assignment of his property, under the
" act to secure to creditors an equal and
just division of the estates of delilors who
conve\' to assignees for the benefit of

creditors." Mann v. Drost. 3 Harr. 336.

69. To chosen freeholders, who are

alleged to exceed their authority. State v.

Freeholders of Hudson, 3 Zab. 206 ; 4 Id.

718.

70. As an auxiliary to a writ of error,

to certify extraneous matter to the court.

Evans v. Adams, 3 Gr. 373; Stansbury v.

Squier, 2 South. 861.

71. The proceedings under the attach-
ment act being special and statutory, the

proper remedy for review is by certiorari.

Curtis y. Steever. 7 Vr. 304; Mrrrrellx. Buck-

ley, Spen. 667. Attachment, ^i; 2<t9, 210.

72. That it lies in an apprentice case,

see Apprentice, ? -44, and Talhnan v. Wood-
ward, Pen. 258; Vunck v. Whorl, Pen. 335;

Ackerman v. Taylor, 4 Hal. 65.

73. Damages cannot be assessed to an
applicant for the alteration of a ditch.

Where damages assessed are clearly ille-

gal, tlii? court will relieve on certiorari ; but

where they are only olijected to as being

unjust and inequitable, the remedy, in the

first instance, is liy appeal to the court of

conmion pleas. State v. Lord, 2 Dutch. 140.

74. It lies to remove assessments and
fines imposed under the militia acts.

State v. Chambers, Coxe 400; State \. Davis,

1 South. 311 ; State v. Kirby, 2 South. 835;

1 Hal. 143; State v. Atkin.<<on, 4 Hal. 271.

75. If the trustees of a school district are

guilty of fraud or error in laAV, it may be

reviewed. Toirnshif) rjf Morris v. Carey, 3-

Dutch. 377, 404.

See Arbitr.\tiok, | 98.
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(a) Application.

(1) When to be made.

76. Notice. Notice of tlie issuing of the

writ of certiorari ou,2;ht to be given to an
insolvent debtor. State v. Giberson, 2 Gr.

388.

77. It is not necessary to give notice of

a motion for a certiorari to bring up the

proceedings of commissioners appointed
to value the lands taken by a corporation

for the use of a' canal, but the court may,
in their discretion, either award the certio-

rari in the first instance, or grant a rule to

show cause. State v. Morris Canal Co., 7

Hal. o<35.

78. Notice need not be given to a muni-
cipal corporation that application will be
made for a certiorari to renrove a by-law.

State v. New Brunswick, L'oxe 393.

79. A writ of certiorari cannot, by our
statute, be allowed or issued on any judg-
ment, &c., unless the same be issued in

eighteen months after the entering or ob-

taining the same. And it may well be
doubted whether the act is not so impera-
tive that it must be submitted to, even in

case of fraud. Chamherlin v. Barclai/, 1 Gr.

244.

80. Where a partj' applied for a Avrit of
certiorari in November term, 1828, and had
a rule to show cause, the argument had
been from time to time postponed, till

May term, 1831, Avlien the writ was allowed
and issued, the statute, [Rev. p. 100, § 12),

was considered as fulfilled. When a rule
to show cause comes to argument, it al-

ways relates back to the time it was grant-
ed. Stevens v. Enders. 1 Gr. 271.

81. It may be issued after the eighteen
months, to bring up an order of two jus-

tices in a pauper case. Bethlehem v. Frank-
lin, 2 Dutch. 210.

82. It is only barred by the statute,
otherwise it could be api)lied for within
anv reasonable time. Carman v. Carman.
Pen. 633.

83. To the orphans court, it must be
within three months after final decree.
Cozens v. Dickinson, Pen. 507; Braij v.

Deare, 6 Hal. 89 ; S C. Id. 90.

84. If the prosecutor lives out of the
state it may be granted after three months.
State V. Judges of Burlington, 2 Scnith. 554.

85. 71ic court will grant a rule that the
writ be continued, and time given to ob-
tain a proper return thereto, \n case no
term of the ori)hans court intervenes be-

tween the time of allowance and return.
Kirby v. Coles, 2 Cir. 576.

80. It is not necessary for a person to

wait until his liability is fixed liefore he
can have redress. It is enough that he
may be aft'ected by an illegal ordinance or
resolution to entitle him to a hearing, be-

fore any attempt has been made to enforce
it. State. DanfortJi v. Piderson, 5 Vr. 163 ; State,

Gregory v. Jersey City, 5 Vr. 391
; State,

Montgomery v. Trenton, 7 Vr. 79, 85.

87. A land own(n- is so far injured by the
mapping out of an avenue illegally, that
he is entitled to have the judgment of the
law, on the project, without waiting until

his property is attempted to be api)ropri-
ated in i)oint of fact. State, Gaines v. Hud-
son Com.missi(niers, 8 Vr. 12.

88. It constitutes no objection to the
court's entertaining a certiorari, and setting

aside the return of a road for error, that

the road has been opened, worked upon
and used by the public, if the prosecutor
has not slept over his rights. State v. Green,

3 Harr. 179.

89. A certiorari for the purpose of remov-
ing an assessment, brought within a rea-

sonable time after the assessment was j-ati-

fied and confirmed, will not be dismissed
because the ordinance which is thu" brought
incidentally in question was passed a long
time previous. State v. Newark, 1 Vr. 303

;

State, Britton v. Blake, 6 Vr. 208 212 ; State,

Malone v. Jersey City, Feb. 1863, 1 Vr. 306.

90. So, although the resolution was pass-

ed in 1859, a subsequent one in 1864, and
the grading, &c.,done in 1865, an allowance
of the writ to the owner in the latter year,

was deemed good. State, FelLv v. Atlantic

City, 5 Vr. 99.

91. Laches, in bringing the certiorari by
the land owner to invalidate the declara-

tion of sale, will not be imj)uted, where he
has continued in possession and has a

complete defence of his title. State Evans
V. Jersey City, 6 Vr. 381 ; State, Baxter v. Jer-

sey City, 7 Vr. 188,191.

92. Although nearly four years had
elapsed after the assessment was confirm-

ed. State, Spear v. Passaic, Nov., 1875.

93. An act which limits the time within

which the writ may be issued, does not

affect a suit begun before the act takes

eftect, although after it was approved.

State, Vreeland. v. Bergen, 5 Vr. 438. See
Peacock v. Hammitt, 3 Gr. 165, 168.

94. A certiorari in matter of public high-

way may be dismissed upon the hearing,

as improvidently alk)wed or too tardily

a]iplied for, if that question has not been
adjudicated upon. State v. Everitt, 3 Zab.

378. Infra, ? 103.

95. Granting a certiorari in cases of pub-
lic interest is a matter of discretion, and
where a party in interest has slept long

over his supposed wrong the court will not

grant him relief. State, Zabriskiex. Hudson
City, 5 Dutch. 115.

96. After a ditch or drain laid out pur-

suant to the statute, without objection, has

been opened one year ; it is too late to re-

move the pro(;eedings, by certiorari, into

this coiu't. Haines v. Campion, 3 Harr. 49.

97. A party wishing a review of an assess-

ment for a inunicipal improvement must
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exercise reasonable diligence; and if it

:ipi)car that the wurk has hceii done, and
the assessment for it satisfied more than
tliree years hefore tlie cvrtiornri was iil-

lowcd, the court will dismiss tlie writ. S(atc.

Mdloiic V. Jcrsci/ Citi/, 1 ^'r. 247; State, Jirit-

ton V. lilakr, <> Vr. 2b'.>.

;>S. If the land owner jjermits lai.iie sums
of money to he e.\i)ended hy the eity after

the assessment is made, hefore he applies

for a crrtiorari. the writ should not he al-

lowed where no re-assessment is provided
for; and if allowed, it should he dismissed
liy the supreme eourt when the facts be-

come known. Statr, ]VUki)i!i<>n v. Tnnton,
7 Vr. 4W.

!)'.». Where three terms have intervened
between tlie return of a road and the ap-
jilication for a crrtiorari, and tlie road has
been opened and worked, an allocatur

will not be <;raiitetl. Stutc v. Tin Ki/cIc,S

Harr. 873; State, Charlirrw WoodriitrT \r.

•J(I4.

100. Where a road was laid out March
14, 1872, and a writ of certiorari to review
the same, allowed ]\Iay 12, 1873, the writ

will be dismissed for laches, if it appear
that tlie road has been opened, improved
and built upon, with the knowledge of the
prosecutrix. State, Grant v. Clark. June,

1875.

101. Where tlie writ had been allowed
after the work was completed, it was dis-

missed so far as the ordinance was in-

volved. State, Hobuken Co. v. Hohoken, 7

Vr. 291 ; State, Ropes v. Essex Board, 8 Vr.

33o.

102. If the land owner does not object,

others must do so Ijefore the commission-
ers liavc acted. State, Wilkinson v. Trenton,

G Vr. 485.

103 If tlie propriety of granting the writ

was considered when tlie application was
made, the laches of the prosecutor cannot
l)e again hrouglit up State, Woodruff v.

Orange, 3 \r. 49, 55. Supra,, I 94.

104 Where a re-assessment is provided
for the laches of tlie applicant is not fatal.

State, Hoxeij v. Paterson, 8 Vr. 409, 411;
State. Graham v. Paterson, 8 Vr. 380.

105. Where a caveat has been filed

against the return of a road and free-

holders have been appointed, the court
will not, previous to the term next suc-

ceeding that in which the freeJiolders were
appointed, grant a certiorari to remove the
proceedings. In re Road, 3 Hal. 139.

106. Where by the charter the time for

allowing a certiorari is limited to six

months after an assessment is entered on
the books, the time of such entry must
appear. State, Van Clief v. New Brunswick,
Feb. 1870.

107. Where the charter required a cer-

tiorari to be brought within thirty days after

tlie assessment was confirmed, the time

/ does not begin to run unless sucli assess-

ment is legal. Evans v. North Bergen,

Feb. 1S70. See Bogert v. Elizabeth, 10 C. E-
(ir. 428, reversed, Juli/, 187(), Court of Ap-
pads; Follei/ v. Passaic, 11 C K. (Jr. 210.

108. It may be allowed before the trial

or rendering of the judgment, wliich it is

meant to remove. Mairs v. Sparks, 1

South. 309; 2 Id. 513 ; Delancyx. Laurence.
<; Hal. 25, 100; Morris Canal Co. v. Mitchell,

2 Vr. 99.

109. The above cases (^ 108) "are un-
doubtedly exceptional, and a departure
from the general rule." State, Elder v.

Medical Societ;/, Vr. 20(), 203, Van Sijckel, J.

(2) Bij and for whom.

110. One of several defendants may not
bring a certiorari without summons and
sevei'ance. Cox, v. Haines, Pen. 0,S7.

111. If upon ajudgment rendered against
two, in a court for the trial of small causes,

one of the defendants refuses to join in a
certiorari, this court, upon the return of
the certiorari, will grant a rule upon the
party refusing to show cause why the other
party should not proceed alone. B(dlinger

y. Sherron, 2 Gr. 144; West v. Richards, 1

Harr. 455.

112. If more than one person is con-
cerned, and they are jointly bound by the
order, or judgment below, they must all

unite, and prosecute a joint certiorari,

(unless by summons and severance, or rule

of court in lieu thereof) and the court
must then either affirm or reverse the
wliole matter. On the other hand, if the

order or proceeding below, though it con-
stitutes but one entire record, afi'ects them
severally, and not jointly, they must
seek their remedies by separate writs.

Morris Canal ads. State, 2 Gr. 411.

113. On a release of errors, made by
one of the plaintiffs, judgment was, that

the releasor be barred, and the otlier

plaintiff prosecute alone. Van Houten v.

Ellison, Pen. 235.

114 One creditor of an insolvent
debtor may prosecute a certiorari to set

aside his discharge, without naming the

other creditors. Browning v. Cooper, 3

Harr. 190.

115. Where two persons sign a caveat

against recording a return of surveyors,

either may sue out a writ of certiorari,

without joining the other. Their interest

is several, and not joint. Powell \. Hitch-

ener, 3 Vr. 211.

110. A certiorari to bring up a military

tax warrant should he prosecuted by one
delinquent, not several. State v. Kirbij, 2

South. 835.

117. This court will not in general allow

a certiorari to remove a resolution at town
meeting to raise any particular tax, if the

tax is simply raised or voted. Any tax

payer aggrieved can have his remedy by
removing his own a.ssessment for correc-

tion. State v. Middletown, 4 Zab. 124.
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118. A stockholder in an incorpornted

company c:annot, on a certiorari prosecuted

by him individually, have an errojieous

assessment made aijainst such corporation

set aside or corrected. State v. Flavt-U, 4

Zah. 370.

ll'.l. An individual cannot bring a cer-

tiorari to protect or recover his own ri,t,dits

and interests, in the name of a corpora-
tion. Silk Company v. Campbell, 8 Dutcli

539. Infra, ^ 2()S

V2^). A certiorari to bring up taxes as-

sessed against the individual stockholders

of a bank, upon the prosecution of the

bank itself, dismissed as irregular. Stati,

Farmers National Bank v. Cook. 3 Vr. 347.

121. Where the common council passes

an ordinance which they have no power
to make, this court will set it aside on cer-

tiorari l)rought by a person who may be
afiected by it, although no attempt has
been made to enforce it. State v. Jersey

City, 5 Dutch. 170.

V22. Where the injured or complaining
party cannot himself, upon legal princi-

ples, be the plaintiti' in certiorari, (as he
cannot be when the state is, either actu-

ally or in legal contemjilation, a party to

the proceedings), there the wi-it must be
issued at the suit of the state, upon the
application of the individuals seekuig pro-

tection or relief, wlio are then relators or

prosecutors, or are defendants in certiorari,

according to the nature of the case. In
all such cases the writ may be issued at

the instance of any one or more of any
number of persons who may be affected

by the recoi-d or proceeding below, how-
ever several or distinct their respective

rights or interests in the matter may be

;

and the court may then reverse or set

aside the order, judgment or proceeding
complained of, as to any one or more of

the prosecutors, or contirm the same, as

the law of the case may require. But if

the parties seeking relief can have a certio-

rari in their own names, as plaintiffs on
the record, they must prosecute it accord-
ing to their rights. Morris Canal Co. ads.

State, 2 Gr. 411.

123. Certiorari will not lie in favor of the
prosecutors, who have sustained no dam-
age peculiar to themselves. State, Mont-
gomery V. Trenton, 7 Vr. 79; State, Kean v.

Bronson, Vr. 4(j8.

(3) At bar.

124. State v. New Brunswick, Coxe 339

;

State V. Newark Turnpike Co.. Pen. 338

;

State V. Vanderveer, 2 Hal. 38; Ackerman v.

Taylor. 3 Hal. 2r.8 ; State v. Woodward, 4 Hal.
21; State w Morris Canal Co., 7 Hal. 30.3;

Morris Canal Co. ads. St<de, 2 Gr. 412 ; Gris-

com V. Gilmore, 3 Gr. 475 ; E.c parte Shough. 1

Harr. 2(14 ; State v. Green, 3 Harr. 183 ; State v.

Ten Eyck, Harr. 374; State v. Commissioners,
1 Vr. 249; Gregory v. Jersey City, 5 Vr. 400.

(4) At chambers.

125. Mairs v. Sparks, 1 South. 369 ; Lud-
low V. Ludloic. 1 South. 387, (a) ; Anony-
mous, 4 Hal. 2 : Delancy v. Lawrence, 6 Hal.
2t); State V. Hanford' (\ Hal. 71; White-
head v. Gray, 7 Hal. 3() ; Morris Canal Co.

V. Mitchell, 2 Vr. lOl ; Bethlehem v. Alexan^
dria, 2 Vr. 360 ; Powell v. Hitchener, 3 Vr.
211.

126. [All writs of certiorari may now be
allowed in term or vacation, by a justice

or judge of the court out of which they
may issue. licv. p. 97, 0|.

(5) Bond.

127. It is not necessary that the party
enter into the bond, if another person do
so for him. Grier v. Gould, Feb. 1836. See
Andruss v. Stewart. 5 Hal. 160.

128. Bond must be given on certiorari to

the common pleas to remove a judgment
given by them on appeal from a justice.

Ballentine v. Weible, 2 Gr. 285.

129. But not to remove a judgment in

forcible entry and detainer. Martin v.

Hllh/rr. G Hal. 22 ; Delano/ v. Lawrence, 6

Hal'. 25.

130. The condition of the bond is broken,
if the certiorari is dismissed for want of

prosecution. Marryoit v. Young, 4 Vr^
336.

131. If the plaintiff can show error in

any of the proceedings below, he has
prosecuted his writ to etfect, within the

meanins: of his bond. Hinchman v. Cook,

Spen. 271.

(c) Form.

(1) In genercd.

132. If the teste of a writ of certiorari

be defective, it will be quashed, unless ap-

plication be made to amend. Sayres v.

Ridgway. 3 Hal. 369.

1.33. The writ to the orphans court is

not multifarious, because it brings up
two different orders in the same proceed-
ing. Crombie v. Engle, 4 Harr. 82, 85.

134. There is no such writ as an alias

certiorari. Slaght v. Bobbins, 1 Gr. 340.

(2) Entitling.

135. There must be a prosecutor named
on every writ of certiorari, wiio will be re-

sponsil)ie for costs in case the writ is not

successfully j^rosecuted. Scull v. Carhart,

.3 Gr. 430.

136. The mode most convenient and
mostcomformable to general practice is to

entitle the certiorari between the party who
seeks redress as i)laintift", and the party at

whose instance the order was made as de-

fendant. State V. Hanford, 6 Hal. 71,

137. But a mere mistake in the endorse-
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ment of the cniioniri is not' essential, and
a certiordri will not be quashed bei'ause, as

in this case. The State is endorsed as the
plaintilV. Jbid.

IMS. On a certiorari in a turnpike case,

the proseeutor's name must he ciuloiscd.

l*aters(m Co. v. !'</» Ordcn, I'en.-llU; Sidle

V. Newark Co., Pen. "),'>;».

lol>. A certiorari in a road ease should
he entitled as a.uainst the ajiplieants, and
not as against the eourt. Slate, Miller v.

Stout, 4 Vr. 42.

140. A certiorari to remove into this

eourt the jjroceedin^s of justices and sur-
veyors, orderinjj: certain eneroachments
to he removed from a ])ui)lic road, siiould

he entitled in the name of the prosecutor
against the person who makes the appli-

eation to have such encroachments re-

moved. Warford v. Sniit/i, 1 Dutch. 21:2.

141. A certiorari to remove the i)roceed-
ings in laying out a public road is rightly

entitled in the name of "The State;" hut
if a certiorari were wrongly entitled, it

would not therefor he quashed : it would
he amended in this respect. State, Borden
V, Justice, 4 Zab. 413.

142. This court will grant a certiorari in

a matter of private road, if it appear tiiat

hut four of the six surveyors signed the
return, and the writ in such case should
be entitled as between the applicant
therefor, as plaintitf in certiorari, and the
applicant for the road, as defendant. It is

a matter in which the public have no such
interest as to justify tlie use of the name of
the state. Griscom v. Gilmore, 3 Gr. 475.

143. A certiorari brought by a township
committee to review the proceedings and
appointment of commissioners to review
the damages assessed by surveyors of the
highways in laying out a road, is properly
entitled in the name of the township as

plaintitfs in certiorari ; they only are inter-

ested, and the name of the state should
not be used : and, if it were error, it may
be amended. Readington v. DUley, 4 Zab.
209.

144:. Wherever the authoritj' or the in-

terest of tlie state, in tlie prosecution of
any of the great pjurposes of government,
comes into conflict with individual rights,

and the state, either in its corporate name
or by its apjoropriate agents, is the actor in

carrying into execution those purposes,
then the name of the state may he prop-
erly used by an individual com}jlaining of,

and seeking to be relieved against its pro-
ceedings. In such cases the state yields a
tacit consent to he made plaintiff in certio-

rari, where that is the proper remedy, for

the purpose of affording tlie citizen an op-
portunity of being lieard in this court, and
having the error corrected, if any has been
committed. Morris Canal ads. The State,

2 Gr. 411.

145. A pass warrant, as it carries into

execution a matter of public police, ought

to bf rntitlcd "Thr State v. A. Ii: The
name or nanu's of those prosecuting the
certiorari f»ught to be endorsed upon it.

Cpprr Freehold v. Hillslxirou;/!!. 1 (ir. 2.S!».

14'). Till! title of certiorari to bring u]i

militai-y tax wari'ant should be "'The State
('. J)elin(|nent." State v. Kirhy, 2 South. 835.

147. W'liere the writ was (lirected to the
Boartl of Public Works, who liad charge
of the documents in the proceedings to be
i-eviewed, it was properly entith^d against
the city, who Avas the real defendant.
State, Coar v. Jersey City, Xv. 4<»4, 4(>5.

14S. The writ to remove the i)roceedings
of the common pleas in an insolvent's dis-

charge, should not be entitled in the name
of the state. Stair v. (Hhrrson, 2 (ir. 388,
3'.;l.

14i>. But the use of the name of the state
will not render void the proceedings. Mor-
ris Qnud Co. v. State, 2 Gr. 411.

• 150. If the name of the person suing out
a writ of certiorari is not stated, either on
the back of the writ, or in the rule for
granting the certiorari, it will be quashed.
Coddiugton V. Stanton, 2 Hal. 84.

(3) To whom directed.

151. A writ of certiorari must l)e directed
to the person who, in legal contemplation,
has the custody of the record, or pro-
ceedings, required to he certiiied ; and
hence this court quashed a writ of certio-

rari directed to the commissioners ap-
pointed to appraise tlie land on the line

of the Morris canal. Morris Canal Co. ads.

State, 2 Gr. 411.

152. If a certiorari is directed to a party
who has not the custody of the record, it

will he dismissed. No one else has any
legal authority to make the return, and a
return made without authority is no re-

turn. State y.-Howell, 4 Zab. 519.

153. After commissioners of appeal, in

cases of taxation, have given their deci-

sion, and returned the duplicate, with a
certificate thereof, to the collector, the as-

sessment or adjudication is not in their

custody, nor can they be removed by a
certiorari directed to the commissioners of
appeal. Ibid.

154. A certiorari brought to set aside an
assessment of a tax, sliould be so directed

as to bring up the assessment with the

return. If sent to the conmiissioners of

appeal, it is misdirected, and will l)e dis-

missed. State v. Thomas, 2 Harr. 1(50. See
State v. Falkinburge, 3 Gr. 320.

155. In order to set aside the alteration

of an incorporated scliool district, the

original proceedings of the inhabitants

voting such alteration, or the original cer-

tificate of alteration, or both, should be
brought into court, and the certiorari in

suchcase should be directed to the jierson

or persons having the legal custody of such
papers. Stcde x. Snowden, 3 Dutch. 527.
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15G. If the certificate of alteration of a
school district is ](>ft\vith the county clerk

t(i lie recorded, it is there only for a tem-
porary itiir[)ose ; he is not the legal cus-

todian of the paper, and is not the person

to whom a writ of certiorari should be di-

rected. S. a 4 Dutch. 056.

'[nj. If a certiorari be directed to the

right person, though by a wrong name,
he alone can object, and if in fact he
makes a proper return to the writ, a third

person cannot complain of the misnomer.
3Iorris Canal Co. ads. State, 2 Gr. 411.

(c) Service and supersedeas.

158. If a writ of certiorari is not served
on or before its return day, it loses its vi-

tality, and ceases to operate, and cannot be
revived by rule of court taken after such
return day. State, Van Ckef v. N. Bruns-
wick, 8 Vr. 394.

159. Tlie service of a writ of certiorari,

after its return day, is void, and tlie error

cannot be cured by a rule of this court.

The correct practice is to apply for an ex-

tension of its return while it is in esse as

valid process ; when the court to which it

is directed, has no term at which it might
be presented, intervening between its test

and return. State v. Kennedy, 3 Harr. 22.

1()0. Supersedeas. A certiorari operates
as a supersedeas, and tlie court below can-
not proceed after the certioraH is gi-anted.

Kingsland v. Gould, 1 Hal. 161 ; Ludlow v.

Ludloiu, 1 South. 887, 389; Mairs v. Sparks,

2 South. 513; McWilliams v. Kin(/,S Vr.
21, 25.

161. Where a constable is sued for neg-
lect of duty, in executing an execution,
issued U2:ion a judgment which has been
removed by certiorari into the sujireme
court, this court will not grant a rule upon
the justice to staj' the proceedings in the
suit against the constable for such neglect.
Combs V. Johnson, 7 Hal. 178.

162. If common pleas, after a certiorari

is allowed, grant an execution on a judg-
ment rendered by them on an appeal, a
supersedeas will be issued. Bilderback v.

Moore, 2 Harr. 510.

163. But not on motion of the plaintiff

in certiorari before execution issued,
merely on his apprehension. Hull v. Lar-
zalert:, 1 Harr. 355.

164. Where an appeal has been dismiss-
ed, an execution issued and a rule granted
to the common pleas to show cause why
the ajipeal should not be reinstated, a I'ule

Avill be allowed to stay proceedings on such
execution. Allen v. Joice, 3 Hal. 165.

165. A supersedeas has simply the effect

of a rulet(j stay proceedings on the execu-
tion. McWilliams v. King, 3 Vr. 21, 25,
Beasley, C. J.

See Contempt.

(d) Return.

Tlic return need not be tmder the
f tlie justice Grier v. Gould, Feb.

16(

seal
1836.

167. A justice is not bound to convey
his return on a certiorari to the court.
jinoni/nious. Pen. 323.

168. It must be called for and brought
up by the plaintiff'. Voorheis v. Kerns,
Pen. 96(5; \Vaiidiur(jh v. Matthews, Nov.
1834. Infra, H81. '.

1()9. Nor will a rule be allowed upon a
simple allegation of the justice's neglect,
his laches must be shown. Coe v. Elmer,
.Nov. 1834; Smith v. Somers, 1 Harr. 456.

170. Wliere tlu-ee varying transcripts
were returned, the first was taken as true.

Woodward v. Porter, Pen. 239. See Searing
V. Lu)a, 2 South. 683; Van Vliet v Jones,
Spen. 340; Ridgway v. Fairholm. Pen. 905.

171. A certiorari in unlawful detainer is

not to be quashed, because the justice re-

turns different proceedings from those re-

quired. Delancy v. Lawrence, 6 Hal. 25.

172. Incorrect return, is not a reason to
quash. State v. Kirby, 2 South. 835.

173. The supreme court, as a general
rule, and without any suspicion of mal-
practice, are not authorized to disregard
the return made by the court of common
pleas, because it is drawn uji in the hiuid-

writing of one of the counsel in the
cause. Smick v. Opdycke, 7 Hal. 347.

174. But notes of counsel taken in the
cause cannot be received as a state of the
case, or to prove facts under depositions.
Boston V. Morris, 1 Dutch. 173.

175. It is no sufficient return to a writ
of certiorari commanding the persons to
whom it is directed, to certify and send a
certain estimate and appraisal of the value
of land, &c., to send up to this court
copies only. When the object of the cer-

tiorari is not to affect the record itself, or
where the court, awarding tlie writ, can-
not hold plea of the record, there the
tenor only is to be certified. But when
the certiorari is in the nature of a writ of
error, and tlie court is to hold plea of
the record, the record itself is to be sent
up, to the end that the judgment of the
court may conclude the record. Morris
Canal Co. ads. State, 2 Gr. 412.

176. It is irregular for the court l)elow,

on certiorari, in matter of attachment, to
send up the original affidavit, writ, return
and inventory. The actual records, or
files of the court are not to be sent to this

court ; a transcript is taken for the record.
Morrell v. Fearing, Spen. 670.

177. A return or answer to a rule, on a
court below, should be made by the court,
and not by the clerk, as his individual act.

Ibid.

178. A copy of the proceedings before
the common pleas, certified by their clerk,

is the usual return to a certiorari, in insol-
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vent proceedings. M<(iiit v. Dmst,:) H:irr.

33(>.

17!>. If an inferior conrt, (<> win mi n a r-

tiontri is iUr(>ctod, ami liaviiig A'ashidy of

the reeord, returns to this court, that they
iiave sent up tlie record, as hy the writ

they were connnanded, this court will re-

gard the document sent up, as the reiiord,

though in fact, it he only a transcript of

the i)roceedings helow. Broir)ihuj v. Cooper,

3 Harr. VXk
ISO. The statute having directed that its

indgments, orders antl proceedings should
he reviewed in this court hy ccrtioniri only,

and not hy writ of error, such certiorari is

to he considered in the nature of a writ of.

error, and removes the whole record into

this court. Hinelniudi v. Cook, Spen. l271

;

HineluiKtn v. Bortle.s, Nor. 1S43. Ibid.

181. It is the duty of the relator to bring

up all the proceetlings, but a return that

all proceedings are sent uj), imposes on the

defendant the burden of supplying any
omission. Stttte, ]ViIk-inson v. Trenton, 7

Vr. 4*nt.

182. Where, in a criminal case, the in-

dictment itself was returned, the court or-

dered it taken from the tiles and sent back
to the court below. State v. Gibbons, 1

South. 40, 48.

188. Where a certiorari is brought to set

aside the alteration of an incorporated
school district, the original proceedings of

the inhabitants voting such alteration and
the original certificate should be brought
into court, and the certiorari in such case

should be directed to the person or persons
having the legal custody of such papers.

State, Kaighn v. Browning, 4 Dutch. 556.

184. A certiorari to bring up the proceed-
ings for reviewing the assessment of dam-
ages made by surveyors in laying out a
road, does not involve the proceedings in

laying out the road itself— that is a dis-

tinct matter ; and these proceedings ought
not to be returned with such certiorari.

Readington v. Dilley, 4 Zab. 210.

185. Where a city charter authorizes

street improvements to be made or work
done only on the application in w"riting to

the council of a majority of the resident

owners of property lying along such street,

it should appear in the return to the cer-

tiorari bringing up for review the proceed-
ings of the city council, that the applica-

tion is signed by a majority of the resident

owners ; the burthen of proof is on the de-

fendants, and such fact, being a jurisdic-

tional one, must appear on the face of

their proceedings. State, Woodruff' w Eliza-

beth, 1 Vr. 176.

186. The common pleas may make a
state of the case as em1)odying their re-

turn. Curtis V. H(dl, 1 South.' 361 ; Gibbons

v. Wade, 3 Hal. 255 ; Martin v. Thompson,
5 Hal. 142 ; Davis v. Hendrickson, 3 Gr. 481

;

Roston V. Morris. 1 Dutch. 173. See Scott v.

Beatty, 3 Zab. 256 ; Moore v. Hamilton, 4 Zab.

532; Clarke v. False, I'cn. 26.'!, k'irkpatrick,
( '. ./.

bS7. \\'liere tlu! justice had left the state,

the plaintill' ol)tained an order to take a
true copy from the justice's docket, and
annex that to the writ as the return. B(dl
V. Van Hout>n, 1 South. 32. See Rrv. .Jus-

tices Courts, 'i 124.

188. If the original evitlences of the dcsbt,

as a sealed bill, be sent up with the record,
it is irregular, but they can Ite taken from
the files by rule. Miller v. Carhart, 2 Scnith.

720.

188a. Common pleas may amend their
record. Norcross v. Bowne, 1 Harr. 310, 318,
Ilornblower, C. J. Contra, Barckloiv v.

Hatch inson, 3 Vr. 108, Khner, J.

(e) Diminution.

189. " Either party may take a rule upon
the justice, upon allegation of diminution,
to amentl his return in any matter which
ought by law to appear on his docket, but
not as to his memory, belief or opinion."
Sockwell V. Bateman, 1 South. 364, 366, Kirk-
pcdrick, C. J.

190. The defendant cannot compel the
plaintifl^ to take such rule. Thorp v. Ross,

2 South. 720. See Farley v. Sergeant, Pen.
141.

191. When. The rule must be taken at

the term to which the writ is returnable or
the transcript perfected. Sayre v. Blanch-
ard, 2 South. 551.

192. An affidavit of a person not one of

the surveyors, is not suificient to contra-

dict their return. State v. Scott, 4 Hal. 17.

193. The justice's return cannot be con-
tradicted by affidavits. Prall v. Waldron,
Pen. 145; Pinkney v. Ayres, 1 Zab. 694;
Pcderson R. R. Co. v. Ackerman, 4 Zab. 535.

194. The proper practice Avhere diminu-
tion is alleged of matters which ought to

appear on the docket, is to take a rule on
the justice to certify. Tou-nly v. Rutan,
Spen. 604; 1 Zab. 674; Parsell v. State,

Mann, 1 Vr. 530.

195. So, the court may call upon the

court below to certify as to the facts, and
on their failure resort mav be had to affi-

davits. Scott V. Beatty, 3 Zab. 256; Parsell

V. State, Mann, 1 Vr. o30; Moore v. Hamil-
ton, 4 Zab. 532; Prest v. Mercereau, 4 Hal.

268, 271. Rules of S. C. B '">8-64.

196. But not to certify a fact which con-

tradicts the record. Idle v. Idle, 6 Hal. 92.

197. They maybe called npon to certify

as to any particular evidence, or the tes-

timony of any witness. Smick v. Opdycke,

7 Hal. 85; Anonymous,! Harr. 355; Olcott

V. Jenkins, 2 Gr. 80; Demund v. French, 2

South. 828.

198. The evidence which a particular

witness gave before the justice, may, where
such evidence can be correctly had, be

brought before the supreme court by affi-

davit, for the purpose of showing that such
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evidence Avas incompetent or that the jus-

tice erred in admitting it. Goldsmith v.

Banc, S Hal. 87.

luy. Under supreme court rule, (^ 08),

depositions cannot be taken to show what
the evidence was on particular points, but

to show whether a certain fact was or was
not proved. Boston v. Morris. 1 Dutch. 173.

(f) Reasons.

200. The reasons ought to be filed within
thirtv davs after tlie return of the writ.

Belly. Bergen. 2 Gr. 131.

201. But where a certiorari is prosecuted
by one of several joint defendants below,
and a summons and severance necessarj',

the court will allow additional time to file

reasons Ballinger v. Sherron, 2 Gr. 144.

202. If the defect is apparent on the re-

cord, time will l)e allowed. State v. KirJnj,

2 South. 835.

203. That no reasons are filed is sutti-

cient ground for dismissing the writ. Ba-
ker V. Moore, Pen. 9G1 ; Holmes x. Williams,

Pen. 962.

204. The party must file special rea-
sons, and at the argument he cannot as-

sign, as cause for reversal, a reason not
filed, unless it come fairly under a general
reason. Griffith v. West, 5 Hal. 350 ; State

V. Kirby, 2 South. 835 ; New Jersey R. R. Co.

v. Sinjdani, 2 Harr. 25, 69.

205. A party cannot complain, in a road
case, of irregularities which affect otliers

only, or of excessive damages allowed him-
self Paterson Co. v. Van Orden, Pen. 534.

206. So, one whose land was not taken
cannot urge as a reason for setting aside a
return of a road that no damages were
awarded to another person whose lands
were taken, and who does not complain.
Stede V. Emmons, 4 Zab. 45 ; State v. Cuke,
4 Zab. 516.

207. So. a third person cannot complain
of a misnomer of the plaintiff". Morris Ca-
nal Co. ads. State, 2 Gr. 411.

208. So, an individual, unless holding the
rights of a turnpike company, cannot as-

sign as a reason, that the surveyor's pro-
ceedings violate rights of suclr companv.
State V. Snedeker, 1 Vr. 80. Supra, \ 119.

'

209. After a imlilic improvement has
been completed and the costs and expen-
ses incurred, it is too late to apply for a
writ of certiorari to review the preliminarj-
proceedings in laying out the improve-
ment. • A writ allowed on such reasons
alone, will be dismissed, and such reasons
will be disregarded if assigned with other
reasons. State, Ropes v. Esse.r Public Road
Board, 8 Yr. 335.

210. If a variance in the course of a road,
alleged as a reason for setting it aside, was
produced by the prosecutor, he cannot
take advantage thereof Statex. Woodward,
4 Hal. 21. infra. \ 255.

211. The plaintiff" cannot assign as a rea-

son the rejection of defendant's witnesses
below. Decker v. Burr, Pen. 714.

(g) Hearing.

212. That the court will not settle dis-
puted facts, or whether a verdict was
against evidence. Drummond v. Romme,
Coxe 75; James v. Stonebanks, Coxe 227;
Jaiiu\s X. Harvey, Coxe 228 ; Crau/ord v.

Woodruff; Pen." 277; Angus x. Radin, 2
South. 815; Romaine x. Xorris, 3 Hal. 80;
Skellinger v. Hoirell, 3 Hal. 310: Baldirin v.

Simmons, 4 Hal. 196; Clark x. Hall, C> Hal.
78 ; Farley x. Mclntire, 1 Gr. 190 ; Graecen
X.Allen,' 2 Gr. 74; Andrews .x. Andrews, 2
Gr. 141 : Vanpelt v. VegJde, 2 Gr. 207 ; Tin-
dall X. Tindall, 3 Hari\ 437. 439 ; Rogers x.

Brown, ^jiQw. 119; Stcde x. Smith. 1 Zab. 91

;

Berry x. WiUiams. 1 Zab. 423; Scott x. Bent-
ley, 3 Zab. 256 ; State x. Miller, 3 Zab. 383

;

Wood X. Fithian, 4 Zab. 33, 838; Race x.

Bjrd, 4 Zab. 37; Bogert x. Chrystie, 4 Zab.
57 ; Paferson R. R. Co. x. Ackerman, 4 Zab.
535; Journeay x. Brown, 2 Dutch. Ill;
Greenway x. Adams, 2 Dutch. 303 ; Bellis x.

Phillips, 4 Dutch. 125; Brown x. Ramsay, 5
Dutch. 117; lAions x. Davis, 1 Vr. 301;
State. Wil.ion x. Hudson, 3 Yr. 365; BeacJi
X. Mnllin, 5 Yr. 343; Wolcott v. Mount, 7
Yr. 262. affirmed, 9 Yr.

213. Where the parties agree upon a
state of the case, the supreme court will

decide both matters of law and fact. Cald-

well X. Fifield. 4 Zab. 150, 152 ; Kirkpatrick
X. Ca.^on, 1 Yr. 331 ; Gibbons x. Wade, 3
Hal. 255.

214. The court will reverse where no
evidence is produced, or what is produced
does not support the demand. Pre.st x.

Mercere((u, 4 Hal. 268, 271.

215. (^r. the witnesses are swoi-n merely as

a formality. Crane x. Brundage, 2 Gr. 602.

215(/. A judgment of the pleas that did

not state that any evidence was heard.
Held, prima facie, good. Barcklow x. Hutch-
inson. 3 Yr. 195.

216. Where the question is a mixed
one of law and fact, the only in(iuiry in

the supreme court is whether the court

below misapplied or were mistaken in the

law. Brown x. Ramsay, 5 Dutch. 117.

217. If no objections were made at the

trial below to tlic idaintilf 's accoiant, it will

not be reversed because of no evidence.

Dare x. Moore, Coxe 94.

218. [On certiorari brought to remove
any tax or assessment or other order or

proceeding, touching any local or public

improvement, the court determines ques-

tions of disputed facts, as well as of law.

Rev. p. 99, §9].
219. This section does not apply to jus-

tices courts or common pleas. Craft v.

Smitli. 6 Vr. 302.

220. On certiorari to townshij-) officers

proceeding under the road act to remove
alleged encroachments on a public high-
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way, this court will look into tlic facts,
and reverse or aliirni, aecordin;^ to tlie

justice of the case. State, Giilick- v. Groen-
liijkr, Jane, IS?;").

'1'1\. linenj. \\\\cX\wv, under this act,

aflidavits may he taken to show tluvt com-
missioners in makinu,' assessments had re-

ganl to the henelit of each owner, when it

does not so appear upon their report.
.SY(/^'. Little V. Newark, 7 Vr. 170, 172.

2'2-2. If surveyors of the highway only
allow a land owner nominal ilamaues. l)e-

eausc they regard him as an applicant,
when he is not, their assessment is had,
and will ite set aside. State, Corert v. Hn-
//VA-, 4 Vr. ;>i)7.

i^-.S. The rii^hts of an assignee cannot he
trietl on a certiorari brought to set aside
the appointment of a receiver. Journeaii
V. Brown, 2 Dutch. 111.

224. On a certiorari to the common
pleas, the court will not look beyond
their jn'oceedings into tliose of the justice.

Hendricks v. Crai(/, 2 Soutli. 5(>7, oti*^, (a)

;

Ohert v. Whitehead, 4 Hal. 244; Philhower
V. ]'()orheef<, 7 HaL 69 ; Nicholson v. Wood,3
Gr. 4(.)4; Vannoy v. Givens, 3 Zab. 201; Ro-
.denhough v. Bosebtiri/. 4 Zab. 491

22"). \VherethejudgmentsI)oth oftlie jus-

tice and the common pleas were irregular,

both were reversed. Clarke v. Fidse, Pen. 236.

226. On certiorari to tlie pleas, the su-

preme court may inspect the transcript of
the justice, to tind out as to a fact which
occurred before him. Dancer v. Patterson,

.5 Hal. 255.

227. Wliere tlie orphans court opened
an executor's account for a mistake there-
in, and all the papers and documents re-

moved into the supreme court sliowed no
mistake upon their face, the decree will be
reversed. Johnson v. Eicke, 7 Hal. 316.

228. But the court will not set aside the
proceedings of two justices, on certiorari to

the sessions, without first setting aside the
order of the sessions State. Dunn v. South
Amboy. 3 Vr. 275. See State v. Bidleman, 2
Harr.'20. 23.

229. Objections to witnesses below must
show the ground of such olijections. Owen
V. Chidester, Pen. 904; Belden v. Sparling.

Pen. 859; Monfort v. Hogland, Pen. 144.

230. Evidence. Notice must be given
of taking depositions. State v. Justices of
Middlesex, Coxe 244, 245.

231. Although the other party may not
have appeared Warford v. Smith, 1 Dutch.
212.

232 But if taken in the presence of both
parties, and without objection, it may be
legally used, although no notice of taking
the same was actuallv given. State, Newell
V. Bassett, 4 Vr. 26.

233. It must appear by what authority
it was taken. Van Riper v. Van Riper, 1

South, 157, Kirkpatrick. C. J.

234. Ex parte affidavits cannot be read.
Dare v. Ogden, Coxe 91.

9

235. Atfidavits may l)e taken and read
before the court, to show tliat commission-
ers valued lands ilksgally, although the
merits cannot be in([uired into. New Jer-
sey R. R. Co. V. Stuidani, 2 Harr 25

236. The affidavits of tlie witnesses below
may be taken. VVr.s/ v. yiercerean,^ Hal
268,271.

237. The burden of proof is on the
plaintiH". and when the error does not ap-
pear ujjon the pa])ers returned, he must
satisfy the court. Hull v. Martin, 7 Hal.
187 : St(de v. ]'a)i Buxkirk, 1 Zab. ^r,; Ronton
v. Morri.-^. 1 Dutch. 173. Infra, 'i 245.

238. Where the eligibility of a sherifl" is

questioned, he must prove his qualifica-
tion. Sttde V. Anderson, Coxe 318.

239. Upon affidavits taken on a certio-

rari to remove an assessment, the title to
land cannot be tried, nor disputed facts
involving questions of fraud and intention,
settled. Jersey Citi/ v. State. Howeth, 1 \'r.

521.

• 240. Affidavits cannot be read on the ar-
gument of a certiorari, to prove the utility
or public necessitv of a road. State v. Green,
3 Harr. 179.

241. The question whether a road is ne-
cessary or not, is not examinable upon
certiorari. State \. Bergen, 4 Zab. 548.

242. This court will not grant a rule
upon a justice to compel him to send up a
paper though it may have been given in
evidence in the cause, if the paper belongs
to one of the parties, and may be presumed
to be in his possession. But the party may
be compelled to produce the paper in thfs
court, if it appears l)y the justice's docket
to have been given in evidence. 3Iarfin v,

Hillyer, 6 Hal. 22.

.243. Grounds of reversal. That the
judgment is wrongly entered is no ground.
Hendricks v. Craig, 2 South 568, 569 ; Mar-
tin V. Thompson. 5 Hal. 142.

244. Tlie supreme court will not, on cer-

tiorari, reverse the judgment of the com-
mon pleas, dismissing an ajipeal, where
there is no error apparent on the record,
nor any shown to the court. Lamhersonx.
Owen, 2 Gr. 504.

245. The court will not make any in-
tendment to overturn a judgment; the
facts whicli constitute the ground of objec-
tion, must be clearly proved. James v.

Dickson. Coxe 257; Rihble v. Jefferson, 5
Hal. 139; Eldridije v. Lippincott, Coxe 397;
Westcotf V. Danzenbaker,! Hal. 132; State

V. Mai/hew, 4 Hal. 70; Doughty v. Reed,
Pen 901 ; Setcard v. Vandegrift. Pen. 922

;

Van Dyke v. Bastedo, 3 Gr. 224; Russell v.

Work. 6 Vr. 316. Supra. | 237.

24<3. But this does not extend to a special

statutory jurisdiction of a justice, as in
forcible entrv and detainer. Snediker v.

Quick, 1 Gr. 306.

247. The trial and verdict under the
landlord and tenant act, are a justification
for the acts of tlie justice and constable,
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but are not conclusive on eitlier the land-

lord or tenant in any subsequent legal pro-

ceeding. McW'illidiiis V. King, 3 Vr. 21

;

Hopper ads. Chamberlain, 5 Vr. '220.

24S The return to a certiorari, certifying

that the state ol" demand and ])lea cannot

be found, is suflicient cause for reversing

the judgiiient. Powers v. Seeleij, 1 Harr.

216
;

' Saiterle>/_ v. Broirn , Pen . 102.

2-io. A ceriiorari bringing up an appoint-

ment of connnissioners to assess damages
made by force of a company's charter, has

merely the ett'ect of a writ of error, and
presents the question whether the ollicer,

upon the facts before him, should liave

made such appointment Columitia Bri(l</e

Co. V. Geis.'ie, (i Vr. 558.

250. Although (he time limited by the
statute for reviewing an ordinance for im-
provements has passed, yet if the assess-

ment is brought up in time, the court will

consider the act and ordinance in deter-

mining the legality of the assessment.

State, Kerrigan v. West Hohoken, 8 Vr. 77
251. On a certiorari tf) review the pro-

ceedings of the board of chosen freeholders

in granting a license to build a wharf, the

.supreme court may examijie into and de-

cide all questions involved in the decision

<jf the freeholders. Brown v. Morris Canal
Co., 3 Dutch. 648.

252. Query. Whether the supreme court

can, in such case, examine into and decide

upon the title to the shore where the wharf
is pro]:)Osed to be built. Ibid.

258. If the court of common pleas in

giving judgment in an appeal from the
judgment of a justice, erroneously give

judgment for the costs below, such error is

amendable in certiorari and the whole
judgment will not be therefor reversed.

Cheeseman v. Cade, 4 Zab. 082. See Rev.

Justices Court. <> lOl.

254. Exceptions waived at the trial are

not ground foi' reversal. Dare v. Ogden,
Coxe '.>1 ; *SV('/v x.Boon, Coxc 188 ; Carmichael
V. Howell, Pen. 876 ; Dallas v. Hendry, Pen.
U78; Hillman v. Hayden, 2 South. 575, (re);

Steward v. Sears, 7 Vr. 175 ; Clifford v. Over-

seer of Frankford, 8 Vr. 152.

255. A prosecutor cannot dispute the
validity of an ordinance which was obtain-

ed bv his aid. St(de, Moran v. Hudson City,

5 V/. 25, 581. Supra. I 210.

256. A certiorari in matter of highway
brings into review the entire ijroceedings
in laying out the road; as well the pro-
ceedings of the ap])licants and of the sur-

veyors as the orders of the court of com-
mon pleas. State v. Vandervere, 1 Dutch.
288, CM).

257. Every defect in the proceedings is

equally available, whether the ol)jection

was or was not made in the court below.
Ibid.- overruling Biddle v. Dancer. S])en. 683.

258. The judgment of tlu! common pleas

as to setting up tlie notices of application
for the appointment of surveyors, is tinal,

and cannot be reviewed. State v. Schnnck,.
4 Hal. 107 ; In re Highway. 3 Harr. 291 ;,

State V. Allen, 6 Hal. 104; State v. Smith. 1
Zab. 91.

259. And that the advertisements were
in the hand-writing of the aiijilicaut. Hoag-
land V. Culvert, Spen. 887.

260. So, the judgment of the surveyors
as to the lenglli and route of a road, will

not be reviewed. St(de, Swanlon v. Pierson,

8 \r. 368.

261. The decision of the freeholders as
to the sutiiciency of notices of their meet-
ing, is conclusive. Stale v. Justice, 4 Zab.
418.

262. Whether too nmch or too little

damage has been allowed a land owner,
cannot be determined. State v. Miller, 3
Zab.- 383.

(h) Judgment.

263. Where a judgment is entire it can
not be reversed in part and aJlirmed in

part. Riggs w T(/«o??, Coxe 84 ; New Jersey

B. R. Co. v. Suydam. 2 Harr. 25, 32; Kru-
meick v. Krumeick, 2 Gr. 39, 42.

264. J/;7«'if the judgment be divisible.
Wood v. Tallman, Coxe 158 ; Hai/ v. Jinley,

Pen. 832.

265. Where a judgment is reversed in

part iind affirmed in ])art, the restitution

will be for the amqunt raised beyond the
amomit due on affirmance, with costs and
interest. Arrowsmith v. Vanarsdale, 1 Zab.
471.

26,6. A decision as to the validity of an
assessment is conclusive in a suit to re-

cover the assessment. North River Co. v.

Shrewsbury Church, 2 Zab. 424
267. A judgment on a tax levied under

an act which is repealed after the judg-
ment is rendered, cannot be affected by
such repeal. Belvidere v. Warren R R. Co.,

5 Vr. 194 ; 6 Vr. 584.

268. The court will not set aside a whole
assessment, but only the part of which the
prosecutor comjilains. State v. Kingsland,-

3 Zab. 85; State v. Browning, 3 Dutch. 527.

[Rev. p. 99, V-^]-

2()9. A judgment rendered illegally

against two defendants caimot be reversed
on a certiorari brought to set aside a sec-
ond judgment founded thereon. Bordine
v. Service, 1 Harr. 48

270. Nor, on a certiorari removing a
judgment on scire facias to revive the first

judgment. Schuyler v. McCrea, 1 Harr. 248.

271. A judgment against a constable, for

neglect on execution, will be reversed, if

the original judgment is set aside. Wal-
dron V. Ely, Pen. 79.

272. If there is an appeal depending,
the court will not reverse or affirm. White
V. McCall Coxe 93. Supra, I 2.

273. Where the defendant pleads the
general issue and also a plea in bar, and
the justice renders judgment in favor of
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the pliiiutitr, uiul (lir fomniDii [)loas r(>-

vorse tliiit jiuluiuont, niul sustain the jilca

ill liar: a reversal of the jiuli;ineiit of the
eoiiiiuun pleas hy this eourt (h)es not re-

vive till' judninent of th(> justiee. Smock
V. Tfirochiiiorfoii.'.) Hal.LMii; SiikiII v. W'lint,

:? Hal. ;)(lli ; lildir v. Siionr. ', Hal. h');'., ir)4;

Dorriniix V. Ilointrd, o Zal>. .'i'.Ml.

i.'74. An assessment niacle hy the defend-

ants as nianaj;ers under an act api)n)ved
Aj)ril 1st, ISCiS, enahlini;^ the owners of cer-

\A\\n swamps and marsh lands to drain the

same, having:; heen afrirmed on certiorari.

hy the supreme eourt as to all tlie i)rose-

entors exeeptinj; B., who lunl leave to ap-

l)ly to the eourt to have the assessment
aijainst him corrected, the assessment to

stand in ease he failed to ajjply within the
limited time, and judn-ment afterward en-

tered against B. and the otluM-s for costs.

Held, that there was no error in this, the
necessary inference from the record heing
either that B. had failed to- apply within
the time, or, that having applied,,no cor-

rection was found necessarv. State, Brit-

tin V. Bhik(\ 7 Yr. 44i'.

l'7o. Where the defendant confesses the
errors assigned, if the plaintiff's attorney
declines to move for a reversal, the court
will order the clerk to enter a reversal, as

on motion of the plaintiff. Roijera v.

Guierin, 1 Harr. 3oG.

(i) Dismissing the writ.

27*). W t'or a mere irregularity, the mo-
tion to dismiss should be made at the term
to which the writ is returned. Kingsland
V. Gould, 1 Hal. 161, 1(32.

277. The court may of its own motion
dismiss or quash the writ at any time.

State y. KinqsUtnd, 3 Zal). 85; State v. Hen-
hj, Coxe 2(;i; State v. Road, Pen. 949; State

V. Bentley, 3 Zab. 532, 534; Haines v. Cam-
pion, 3 Harr. 49; State v. Jersey City, 1 Vr.
247, 250; State, Vanderheck v. Blanvelt, 5
Vr. 2(31, 2(33; State, Bonney \. Bridgewater,

2 Vr. 133, 136. Supra, U 94, 97, 150, 152,

172.

278. It will be dismissed for laches in

the i^rosecutor. Ferrel v. Rogers, Coxe
228 ; Bell v. Bergen, 2 Gr. 131 ; Ogden v.

Mifflin, 1 Harr. 268; Anonymous, 1 Harr.
394 ; State v. Ten Eyck, 3 Harr. 373 ; State,

Britton V. Blake, 6 Vr. 208, 212; State, Char-
Her V. Woodruff", 7 Vr. 204 ; State, Wilkinson
V. Trenton, 7 Vr. 499 ; Gray v. Robinson,
Feb. 1876. Supra, U 130, 209.

279. It will be dismissed where the pros-

ecutor is the only one who complains, all

the other land owners are satisfied, the
surveyors have refused to vacate the road,

the road has been opened, bridges built,

and a great deal of monev expended.
State V. Woodward, 4 Hal. 21, 25.

280. Where a tax was illegally assessed

fcr bounty money, and afterwards ratified

and contirmed by a special law, the writ

-mi.- d. Stui, . Slid,
l> .\l>;/ar, 2

IM ll wrong
State. 2 Cr.

\va.-

\'r. :!5'.t.

251, 8o, where directed
person. Morris ('anal Co.a
411.

252. An ordinance iri-egulai'ly .idDptrd
will not he set aside, the jiroposed woiU
having been substantially compfetetl. and
the prosecutor, iiy action at law, having
recovered the same eom])ensation he
would have been entitled to, if the ])ro-

ceedings had been entirely regular. In
such case, the wi-it will be dismissed with-
out costs. Vanattd v. Morristown, 5 Vr.
445.

283. If the .plaintilf in certiorari, upon
the return of the writ or the perfecting of
the record, does not bring on the hearing
of the case, the defendant may move to

quash the writ, on the ground that this

court has no jurisdiction. Shepherd y.Sli-

ker, 2, Vr. 432.

(k) Execution.

284. On dismissing a certiorari, execu-
tion for the debt antl costs issues from this

court, as on non-prossing a writ of error.

Anonymous, Pen. 753
285. When a tax brcjught before the

court by certiorari is affirmed, the court
will, in its discretion, enforce the payment
thereof by attacliment. Smith ads. The
State, 2 Vr. 21(J ; Slate v. Lewis, 6 Vr. 377, 380.

286. Or, by mandamus. Person v. War-
ren R. R. Co., 3 Vr. 441 ; Silcerthorne v. War-
ren R. R. Co., 4 Vr. 372.

287. It has been the practice of this

court, for a scries of years, to remit the
record in a variety of cases removed into

this court by certiorari. Lamberson v. Owen,
2 Gr. 504.

288. This court cannot, on certiorari from
the orphans court, re-.state nor correct, by
a final judgment, an account; if wrong,
the whole proceedings and decree of that

court nuist be reversed, and the record,

&c., remitted to that court, to be proceeded
in according to law. Gulick v. Conover, 3

Gr. 420.

289. W^herever it appears, by a proper
entry in the justice's docket, that the

judgment has been paid by the plaintilf in

certiorari to the justice or the constable, a

writ of restitution may be ordered without
previous notice. But where it does not so

appear, a notice of the application for the

writ, or a rule to show cause taken and
served, must be proved. McChesney v.

Rogers, 3 Hal. 179 ; Scott v. Conocer, 5 Hal.

61, 62.

290. An entry in the justice's docket
that he issued execution for the debt and
costs, "which the defendant paid in full

to the constable," is not sufficient. Ibid.

291. Writ of restitution quashed, the

money having been previously repaid.

Sharp v. Moore, Pen. 96(;.
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292. On reversal of jiKlccment on cnfio-

rari, if it api)eiir hy the record or other-

wise that the amount recovered by the

iud,t,niient has been raised, this court will,

upon notice given, order a writ of restitu-

tion, without^ scire fdcias for that purpose,

as on reversiil upon writ of error. Arroic-

smifh v. Vhnnmldli', ! Zah. 471.

2;)o. A writ of restitution issued sifter,

nlthough tested before, the death of the de-

fendant (jr person against whom it issues,

will be quashed, and the application to

quash may be made on behalf of a party

interested."^ Qiu</1'')/ v Midillcton, 5 Hal.

298.

2'.>4. The amount for which such writ of

restitution shall issue will be settled by the

court, by an assessment signed by one of

the judges. Arrowsmith v. Vanarsdale, 1

Zab." 471
295. The writ of restitution is to restore

the.plaintiff to all that he has lost, not to

what the defendant has received ; and the

assessment will therefore he for the amount
raised, including execution fees and costs,

with interest from the day of payment.
Ibid

290. If the award of execution, or the

execution itself, be set aside for error, and
the principal judgment affirmed, as in such

ease it will be, to the end that the latter

may l)e executed here according to law,

yet the plaintifi' in error shall not pay
costs, nor shall the other party be permit-

ted to sue on the certiorari bond. Hinch-

man v. Cook, Spen. 271.

297. The supreme court reversed the

judgment of the court of common pleas

in favor of the plaintiff in attachment,
and directed the attachment to be con-

tinued in the supreme court. Cory W.Lewis,

2South. S4(i; Taylor v. Woodward, b Hal.

1 ; Ayres v. Bartlk, 2 Gr. 332.

298. In case of a reversal of a judg-

ment of a court for the trial of small

causes, a writ of restitution cannot issue,

of course, but must be on motion, after

notice given to the adverse party to be
present at the assessment to be made by
the court. Anonymous, Pen. 900.

299. The practice on affirmance is to sue
out execution in the sujjerior court. Seely

Y. Boon, Coxe 138.

III. In Criminal Cases.

(a) When it lies.

300. An indictment against a corpora-
tion may be removed from the sessions

by certiorari, upon individuals entering into

recognizance on behalf of the (;ompany.
State V. Mo7'ris Canal Co., 1 Gr. 192.

301. A certiorari lies to remove a convic-

tion under the supplement to the act for

suppressing vice and immorality. [Rev.

Vice and Immorality, ^ <)|. Handlin ads.

The State, 1 Harr. lO; Johnson v. Barclay,

1 IlaiT. 1.

:')()2. Certiorari lies to reverse the sen-
tence of justices of the peace where they
have no jurisdiction. State v. Britton, Pen.
94<.».

303. It lies to the court of common
pleas to iniiuirc into the reasonaV)leness of
a city ordinance where a penalty was
imposed for an alleged breach. Kip. v.

Pnterson. 2 Dutch. 298; Keeler v. Milledge,

4 Zal). 142.

304. Or, an illegal penalty imposed by a
justice, under a citv ordinance. State v.

Zei(jler, 3 \v. 202.

305. A certiorari is the proper writ to re-

move an information or indictment.
Chandler v. Monmouth Bank, 4 Hal. 101.

300. A refusal to quash an indictment
by the oyer and terminer, cannot be re-

viewed by certiorari. State v. Crowley, June,

1870, decided orally.

307. Query. Whether a certiorari lies to

remove an indictment ordered to be
quashed by the sessions. State v. Webster,

5 Hal. 293,' 295. See State v. N. J. Turnpike
Co.. 1 Harr. 222.

308. A second c/n-tiorari may issue to

renaedv defects in the return of the first.

Nicholis ads. State, 2 South. 539.

(b) Practice.

309. A certiorari .may be issued to bring
up an order of two justices in a pauper
case after the expiration of eighteen
months. Bethlehem v. Franklin, 2 Dutch.
210.

310. A defendant cannot move for a cer-

tiorari until after he enters an appear-
ance. S((iler ads. State, 1 Harr. 357.

311. It is not necessary for a i:)arty suing
out a certiorari to remove a judgment in

an action of forcible or unlawful detainer,

to enter into a recognizance according to

the 4th section of the act to regulate the
issuing of writs of certiorari in certain

cases. Martin v. Hillyer. Hal. 22; Delan-
cey V. Lawrence, Hal. 25.

I

312. A recognizance must be entered

I

into with sufficient securities before a cer-

I

tiorari can be allowed in a bastardy case.

Teivksbury ads. Sutton. 3 Vr. 295.

1
313. It may be allowed to the quarter

sessions, in a pauper case, without a re-

cognizance. Bethlehem v. Alcrandria, 2

Vr. 3(30.

314. The record is never sent up, but
onlv a transcript. Nicholis v. State, 2

South. 542.

315. Except where the sufficiency of the
indictment it.self is questioned, and then it

and all the prior proceedings should be re-

turned. State V. Gibbons, 1 South. 40, 40.

310. A rule to show cause is the proper
form of notice whv an indictment should
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not be returned liv the sessions. State v.

Hunt. Coxe 2S7.

'M7. And why an indii-tincnt shmilil imt

lie ([Uiislu'd at the next term. State v.

Sailn; 1 Ilarr. '.VXl

'MS. The return should he signed hy all

of the justiees who held the court helow.
State V. (iihboiix, 1 South. 4<l.

ol'.i. If tlu' return is insuliicient, it sliould

he taken from the liles and sent hack to

the court below for correction. State v.

Dayton, 1 South. .")7.

.SiZl). After an indictment has been re-

moved by certiorari from tlic oyer anil ter-

miner t(j the supreme court, carried down
to tlie circuit for trial, and a verdict ren-

dered for the defendant, the state cannot
be permitted to show, hy a certiticate of

the clerk of the oyer and terminer, or even
by the production of an original indict-

ment, that the return made by that court
was imtrue. State v. Jones, C> Hal. 28il.

8:21. An order of the sessions will be
(juashed where no appeal lies to them
from an order of a justice issuing a vag-
rant pass. Trenton v. Maidenhead, Coxe
7').

.S22. The quo animo with which goods
were taken cannot be reviewed. Rogers v.

Brown, Spen. 119.

323. On settlement cases the court has
no jurisdiction or control over the sessions

in matters of fact or the credibility of
witnesses. Independence v. Pompton, 4 Hal.
20<l.

324. Or to inquire into the weight of

evidence. Kingwood v. Bethlehem, 1 Gr.
.));

32o. The supreme court, on motion, will

order the sessions to send up a state of
the case. Mendham v. Morris, 2 .South. 810.

320. If they omit to send it up, the cor-

rect way is to apply to them ; if they re-

refuse, affidavits may be taken. Sheppard
V. Miller, Coxe 4t;t2. Contra, Xeuinn v.

Gloucester, 1 Hal. 405.

327. The state of the case should contain
the facts, not merely the evidence of those
facts. Independence v. Pompton, 4 Hal. 209

;

Orange v. Springfield, 1 South. 186 ; North
Brunswick v. Franklin, 1 Harr. 535.

328. The supreme court, on certiorari to

the sessions, will not reverse either the
sessions or the justices, because it does not
appear upon the order (of tiliation) of two
justices when, where, or before whom the
venire was returnable, or the names or

number of the jurors, or whether the
jury were sworn, or by whom, or whether
any witnesses were sworn before the jury,

or by whom, or states the verdict of the
jury ; but every intendment will be made
in favor of such order. State v. South Am-
hoy, 3 Vr. 275.

;329. This court will not set aside the

proceedings of two justices, upon certiorari

to the sessions, without first setting aside

the order of the sessions. Ibid.

330. Form of return of an indictment.
State V. (iihhons, 1 Sontli. 40, 44; Stale v.

(iustin, 2 Soutli. 744, 74<; ; State v. N. J.

Turnpike Co., 1 Harr. 222, 224.

Sec Co.sTS.

CHOSEN FREEHOLDERS.

1. Tlie term of otiice of chosen free-

holders, although chosen at the ammal
town meetings in March in some counties,
and April in others, commences at the
time of the organization of the board, at
their annual meeting on the second Wed-
nesday in May, and continues till the like

organization, in the folhnving year. Mat-
ter of Highwaij, I Harr. 91.

2. The act of Ajiril 6th, 1871, directing
the aimual meeting of the board of chosen
freeholders, t*cc., of the county of Hudson,
must be regarded as changing the time of
lueeting of said board, fixed in the general
act incoi'porating boards of chosen free-

holders in the several counties of this

state. State, Feurey v. Poe, 6 Vr. 123.

3. An organization effected by the elec-

tion of a director or clerk by a suflicient

number of members, duly elected, will

authorize the clerk so elected to take pos-
session of the books and seal of the cor-
poration, and will be a good defence for him
to an application for a mandamus to com-
pel him to deliver them to another party
claiming also to be clerk. Ibid.

4. A mandamus may issue requiring the
board to admit a legally elected member,
whom they have excluded. State, Love v.

Freeholders of Hudson, 6 Vr. 269.

5. The board of freeholders represents
the county, and the title to all the prop-
erty belonging to the county is in them.
Freeholders of Monmouth v. Red Bank Co.,

3 C. E. Gr. 91.

6. The board of chosen freeholders of

Hudson county made a contract with L.,

by which it was agreed that he should
have the entire charge and management
of the jail and workhouse of said county,
and by and with the consent and coopera-
tion of the sheritf, to act as jailer, and
board and employ the prisoners upon cer-

tain specified lerms—the contract to con-

tinue for five years. Held, that the con-

tract was void, that the board of freehold-

ers might so declare it at any time, and
that if "L. refused to surrender possession

to the freeholders a writ of manda ui us was
the proper remedy to put the board in

possession. State v. Layton. 4 Dutch. 244.

7. The power of boards of freelK>lders

over the public moneys is not unlimited,

and they have no right to vote away, ad
libitum, the funds of the county : and upon



134 CHOSEN F1{EP]H0LDE1{S.—CLAM8 AND OYSTEKS 1. il. 111.

Chosen Freeholders.—Natural Oysters.—Planted Oysters.—In General.

complaint of a taxpayer, this court has
ample power to set aside any Avrongful,

illegal or fraudulent appropriation by the
freeliolders.of the money.s in the county
treasury. State, Lewis v. Freeholders of
Hudson, 8 Vr. 254.

8. On an application to the freeholders

under tlic wharf iU't they have no right

to try or decide the applicant's title.

Brown v. Morris Canal Co., 3 Dutch. 13, <)4S.

9. The rule, that to make proceedings
of a sj)ocia1 statutory chai'acter valid, a

jurisdictional fact must appear on their

face, does not oi>ply to proceedings of a
legislative character had before a body in-

vested with a power, the exercise of which
rests in a sound discretion. Ibid.

lU. Thn freeholders are not entitled to

money illegally raised by a borough with-
in such county. Freeholders of Essex v.

Barber, 2 Hal. (U.

See Bridges, County Collector.

CLAM.S AND OYSTERS.

I. N.VTURAL ()Y.STERS.

II. Pl.vnted Oysters.

III. Ix Gener.vl.

I. Natl"r.\l Oy.sters.

1. Fisliing for oysters in the navigable
waters of this state, is a right common to
all its citizens, which may be exercised by
them at will, except so far as it is restraiii-

ed l)y positive law. Paid v. Hazleton, 8 Yr.
106;" Woolei/ v. Campbell, 8 Yr. 103; Arnold
V. Mundii,\ Hal. 1; Martin v. Wadded,^
Harr. 4'.»i): Gouqh v. Bed, 1 Zab. 150; S. C.

2 Zab. 441 ; ,S'. C. 3 Zab. (;24
; Stevens v. Pat-

erson and Newark R. R. Co., 5 Yr. 532;
Shepard v. Leverson, Pen. 391 ; Yard v. Car-
man, Pen. 943. See Assoelatex. &c. v. ./^^r-

SP?/ CVO/. 4 Hal.Ch. 715.

2. The legislature may grant a right of
enjoyment in lands under tide waters to
private individuals for the purpose of fish-

ing and planting oysters, to the exclusion
of the public right therein. Wooley v.

CampbeU, S Yr. 163; Paid v. Hazleton, 8
Vr. lot) ; Delaware, tlv. Canal Co. v. Raritan,
&e. R. R. Co.,1 C. E. Gr 360; Bennett y.

Bogr/s, Bald. C. C. (K); Stevens v. Paterson
R. R. Co., 5 Yr. 532; Haney v. Cowptmi, 7
Yr. 510.

II. Pl.\XTEI) Oy.-!TERS.

3. Several lessees, under the act entitled
"An act to authorize the planting of
oysters on lands covered with water in
Shark river, and for the protection of the
same,'" (Acts 1801, p. 430), may. l)y agree-
ment, use jointly the lands which have
been granted to them severally, for tlie

jjurpose of planting oysters; and in such
case having a joint projjcrty in the oysters
planted, may join in an action to recover
damages for taking their joint property.
Wooley y. CampbeU, 8 \v. 103.

See BouND.VRY, ^ 58.

III. Ix Gexer.\l.

4. No action lies for taking oysters
claimed by plaintilf, as ])lanted by liim in

a common navigable stream, in which
other oysters were found. Shepard v. Lei'-

erson.Ven. 284; Wooletj y. Campbell, S\r.
163. 109.

5. The seventh section of the "Act for

the preservation of clams and oysters,"
{Rev. p. 130, 'i 7), which ])rohil)its the rak-
ing or gathering of oysters in any of the
waters of this state l)y any person, Avho is

not at the time and hus not been for six

months then next jjreceding, an actual in-

habitant and resident of this state, makes
no distinction i)etween natural and jilanted

oysters. Haney y. Compton, 7 Xr. o07. See
Day v. Compton, 8 Yr. 514, 515.

6. Section 1 of the supplement to the
oyster law, approved March 9th, 1855,

[Rev. p. 1.39, I 25), gives exclusive right

to the adjacent land owner, when he stakes
it off in good faith for planting. But it

is a mere license to the land owner, .suliject

to revocation. Paul v. Hazleton, 8 Yr. 106.

7. The action of trespa.ss will lie for the
invasion of the exclusive right of the ad-
jacent land owner who lias staked oft' the
bed of a navigable stream for the purpose
of planting oysters. Ibi(l.

8. When a vessel has been seized under
the act for the protection of clams and
oysters, and the proceeding is pending be-
fore the two justices, and the ye.ssel is re-

plevied by tlie owner by writ out of the
circuit court, a plea to the jurisdiction of
such circuit court is projjer. Daii v. Comp-
ton. 8 Yr. 514.

9. A vessel having l)ecome forfeited

may be seized at a time subsequent to the
illegal tran.saction, and when she is not
employed in any illegal act. Ibid.

10. A vessel so seized may be held in

custody until the final decision of the com-
l)laint. Ibid.

11. In a suit broULcht in another state,
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inquiry may be made whether the vessel

was seized in the county of the two jus-

tices liel'ore wliom the nuitter was tried,

acc'ordinii ti) the statute ol" X. J. It" the
seizure was not made iu their ct)unty they
had uo jiUMsdietiou. Utoinpson v. ir//<7-

VKtii, IS Wall. 4.")7.

\'l. An iiulietiueut lies for stealiu<;

t)ysters jdaiUed iu the public or navigable
waters of this state, if planted iu a place
wliere oysters do not grow naturally, and
the spot is (k'siguated by stakes or other-
wise, so that such oysters can readily be
distiuijuished from others in the same
waters. !:>tate v. Taylor. 3 Dutch. 117.

13. riaiuiuii oysters in public waters is

not such a special aijpropriatiou of those
waters as justihes the removal of the
oysters as a nuisance, unless they interfere

with the ritrhts of the public, such as

ri^lUs of navigation and tishiug. And
even if they do so interfere with public
rights, a private person has no right to

take them away, and convert them to his

own use. Ibid.

14. This case distinguished from that of
Shepurd v. Leverson, ten. 391. Ibid.

See CoxsTirrxiox III. (a), (2).

COMMOX CAEKIERS.

I. Who are Commox Carriers.

II. Carriers of Persons.

III. Carriers of Goods.

IV. Remedies against Carriers.

I. Who are Common Carriers.

1. Every person who undertakes to carry,

for compensation, the goods of all persons,
indiflerentlv, is a common carrier. Mer-
^hon V. Hobmsaek, 2 Zab. 372; S. C, 3 Zab.
.o80.

2. Where a railroad company takes a
car, though on its own trucks, over their
railroad, and have the sole charge of it,

they are, as to the article transported, com-
mon carriers. New Jerseij li. R. d-c. Co. ads.

Fenna. E. R. Co.. 3 Dutch. 100.

3. Querif. Whether a p)arty who merely
tows a boat, furnishing nothing but the
motive power, is liable- as a common car-

rier. Ibid.; Ashmore v. Peiin. Towing Co.,

4 Id. 180.

4. Railroad corporations are common
^carriers, and they occupy a peculiar rela-

tion to the public, jis invested with certain
franchises for the public benefit, and they
are boiuid io use them with fairness and for
the common goorj. Mtsnenger v. The Penn.
R. R. Co., s Vr. r)31.

."). The Erie Railway Comjiany nuist be
considered as nuuiing on the J.,i)ng. i)(tck

Railroad under tin- Paterson and Hudson
River charter and rates. They camiot
charge as conunon carriers. McGn<for v.

Ei-ie Railway Co., Vr. 8'J.

II. Carriers op Persons.

6. The regulations of a railroad company
or other passenger carriers, with respect
to the conduct of jjassengers, are not by-
laws of the corporation, but regulations
whose validity depends not ujion tlieir

lawfulness, but upon their beint^ reason-
able. The State v. Overton, 4 Zal). r.\o.

7. The purchaser of an excursion tick-

et, which contains a stipulation that it

shall be " good for one passage on the day
sold only," caimot lawfully claim a pas-
sage under it at any time, except on the
dav designated therein. State v. Campbell,
3 Vr. 309.

8. A person purchasing a commutation
ticket from a railroad company, and giving
a receipt, on which was a note that the
ticket should l)e shown to conductors, etc.,

when required, and no duplicate ticket

would be issued, and upon which ticket it

was ijrinted, that the ticket was held sub-
ject to the regulations prescribed in the
receipt, is bound by his contract ; and if

by casualty his ticket has been lost, so
that he cannot produce it, the company
mav exact from him the resrular fare. Rip-
ley V. N. J. R. R. &c. Co., 2 Vr. 388.

9. A passenger insisting on a passage by
force of such spent ticket, and refusing to

pay his fare, may be ejected from the cars

in compliance with the regulation of the
company to that efi'ect. Ibid.

10. A passenger being thus expelled, has
no right to re-enter the cars upon produc-
ing, after his expulsion, a regular ticket,

which, while in the cars, he had kept back
presenting the spent ticket jis his sole

passport. Ibid.

11. If a passenger in a railroad train re-

fuses to pay his fare, he may be required
to leave the cars, and upon refusing so to

do, he may be removed at a suitable time
and place, using no unnecessary violence.

State V. Overton, 4 Zab. 435; State v. Camp-
bell. 3 Vr. 305t.

12. The agent of a railroad company can
not expel a passenger from a ferry boat for

a violation of a rule requiring such pas-

senger to deliver bis ticket at a certain

gate, without notifying him that unless



136 COMMON CARRIERS, II. III.

Carriers of Persons.—Carriers of Goods.

he leaves the boat such an extreme mea-
sure will be resorted to. Compton v. Van
Volkenhurgh, 5 Vr. 134.

13. If a railroad company sell to a pas-

senger a ticket to go over the road by a
through train, .such passenger has no right,

without the assent of the comi)any, to stop

at a way .station, and demantl, by virtue of

his ticket, or conductor's check given in

lieu thereof, a continuation of his passage
over the residue of the road. The distance

and manner in which a passenger is to be
carried over a road is a matter of contract,

entered into between him and the com-
panj', and unless prohibited by law, a rail-

road company has the right to cliarge

higher fares to way stations than their pro-

portion of the distance. Ibid.; State v.

Campbell. 3 Vr. 309.

14. The owner of a passage I)oat who has
the management, disposition and direction

of the same, who advertises it for passage,

and receives the passage money, is liable

for all unlawful acts, misdemeanors and
negligences of the hands on board, in the
ordinary course of business, and especially

for all wrongs done to third persons, not-

withstanding any private order or cove-

nant between such owner and his hands.
Gibbons V. Morse, 2 Hal. 253. See Cutter v.

Moore, 3 Hal. 219; Boice v. Gibbons, 3 Hal.
324; Ai/crigg v. Xew York and Erie R. JR.

Co., 1 Vr. 460.

15. A contract, that in consideration of

a free passage, a passenger will assume
the risk of injuries to his person from the
negligence of the servants of the railroad

companv, is valid in law. Kinney v. Cen-

tral E. it. Co., 3 Vr. 407.

16. A passenger who receives, know-
ingly, a free ticket, with an endorsement
of such contract ui^on it, will be bound by
the terms of such contract, and cannot re-

cover for injuries sustained from the cause
specified. Ibid. ; athrmed, 5 Vr. 513.

17. The ticket furnished is the evidence
of the contract, and a rule of the company
recpiiring it to be shown, mvist be com-
plied with. Ripley v. jV. /, jR. R., &c. Co.,

2 Vr. 393.

18. The regulations of a railroad com-
pany or other j^assenger carriers, whether
valid or not, depend upon their being rea-
sonable, and whether reasonable is a ques-
tion for the jury. State v. Overton, 4 Zab.
435 ; Morris and Essex R. R. Co. ads. Ayres,

5 Dutch. 393 ; criticized in Compton v. Van
Volkenhurgh, 5 Vr. 134, Beasley, C. J.

III. Carriers of CJoods.

19. Every one undertaking to carry for

reward all goods that ofier, is, where there
is no special contract, an insurer, and

cannot be exonerated from loss by show-
ing that there was no negligence. Mershon
V. Hobensack, 3 Zab. 580; .S'. C. 2 Zab. 372;
Aew Brunswick Steamboat Co. v. Tiers, 4 Zab.
697, 713; Gibbons v. Wade, 3 Hal. 255,'

Kinney v. Central R. R. Co., 5 Vr. 515, Van-
Syckel, J.

20. A common carrier is not excused
from his liability when the loss is occa-
sioned by the act of God, unless the act of
God is the proximate cau.se of the injury,
nor where the negligence of himself or any
other person concurs with the act of God
in prt)ducing the loss. That a severe storm
produced an unusually low tide, and there-
by caused the carrier's barge to strike
against a timber projecting from the wharf
so low as in ordinary tides to be no cause
of injury, will not excuse the carrier for

the loss of goods occasioned by the timljer

piercing the vessel. Ac»' Brunsuick Steam-
boat, tC-e. Co. V. Tiers, 4 Zab. 697 ; Mershon
V. Hobensack, 2 Zab. 373.

21. Where a common carrier undertakes
to carry an article for a compensation, the
legal presumption is that he does it sub-
ject to his common law liability, and this

presumption holds until disjiroved. TJie

New Jersey R. R. Co. ads. The Penna. R. R.
Co., 3 Dutch. 100.

22. A common carrier owes an equal
duty to all, and it cannot be discharged if

he is allowed to make unequal preferences,
and thereby ])revent or impair the enjoy-
ment of the common right. Messenger v.

Penna. R. R. Co., 8 Vr. 531. Infra, | 28.

23. In the grant of a franchise of build-

ing and using a public railway, there is an
implied condition that it is held as a quasi
public trust for the benefit of the public,

and the company possessed of the grant
must exercise a perfect impartiality to all

who seek the benefit of the trust. Ibid.

24. The doctrine that where both jjarties-

are guilty of negligence there can be no
recovery, does not apph* to the owner of

goods delivering them to a carrier during
a storm, in which it may be difficult for

the carrier to protect them. If the carrier

consents to receive them, he is liable for

all injury after delivery. Aew Brunswick
Steamboat Co. v. Tiers, 4 Zab. 697.

25. The term "dangers of the sea only
excepted," in a bill of lading or a contract

for the safe delivery of property. Held, to

mean " those accidents peculiar to naviga-
tion that are of an extraordinaiy nature,

or arise from irresistible force or over-

whelming power, which cannot be guarded
against b}' the ordinary exertions ofhuman
skill and prudence." Tuckernian v. Condit

Co., 3 Vr. 320 ; 4 Vr. 453.

26. Where defendants are charged as

carriers under such contract, or as com-
mon carriers, and it ajjpears, from the
clear weight of evidence, that the loss was
occasioned not by the violence of the ele-

ments, but by want of ordinary exercise of
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human skill and prudence, a verdict ren- I

derod for defondants will be set aside.
|

Tnrki rinan v. Condit Co., 3 Vr. 320; aflirm-

ed, 4 Vr. ri4;?.

'11 . A common carrier may make a con-
tract limiting or IcSisoning his rosponsi-

hility. but ought not to be permitted to

make a i-ontr.-K't that will exempt him
from liability for damages oeeasioned by
his own or his servants' negligence or mis-
conduct. Ashinore v. Penna. Towing Co., -J:

|

Dutch. 18(X Vdulhjh'. J.; Gibbons v. Wade,
'A Hid. 2")"); Kinnri/ v. Crntnil J!. J\. Co., 3

Vr. 413.

2S. The right of railroad corporations to

divide through fares and freights on an-
\

thorized lines, or to otter inducements by
a reduction in rates to secure freights and
travel over such lines, are contracts con-
cerning their own authorized business, and
not objectionable unless unconscionable.

,

Morris and Es-'fe.r B. R. Co. v. Sussex- E. R. Co.,

5 C. E. Gr. 543. See Messenger v. Penna. R.

R. Co., S Vr. 531. Supra, § 22.

29. When authorized to perform the

duty of common carriers, railway compa-
nies are obliged to transport all merchan-
dize and passengers on the terms fixed in

the grant through which they obtain their

franchise. Rogers Locomotive Works v. Erie

Railway Co., 5 C. E. Gr. 379.

30. Where an article is delivered to a

common carrier for transportation, he
mi;st exercise his own judgment as to the
mode of carrying it, and cannot escape lia-

bility by proving misrepresentations, un-
less they relate to matters latent in their

character. New Jersey R. R. Co. ads. Penna.
R. R. Co., 3 Dutch. 100.

31. The defendants, whose general busi-

ness was that of common carriers, gave to

the plaintifis a bill of lading, setting forth

that they had shipped, in good order and
condition, certain iron, to be delivered to

the plaintiffs or their assigns in like order
and condition, the dangers of the seas only
excepted Held, that if not otherwise liable

as common carriers, they contracted such
liability by the bill of lading, which bound
them to deliver the iron in good order and
condition as they had received it, the dan-
gers of the sea only excepted. The Ste-

phens and Condit Co. v. Tuckernian, 4 Vr.

543.

32. The plaintifis' claim for loss in case

of non-delivery rests upon the bill of

lading, and l)y that the defendants clearly

contracted ui)on the liasis of a common
carrier's liability—as such they were in-

surers, and the burthen of proof was
thrown upon them to bring themselves
within the exception. Ibid.

33. Tlie defendants were bound to pro-

vide a seaworthy vessel; The contract was
not for care and diligence. The fact of a
previous examination of the vessel was
competent as bearing upon the question
of her condition, but could not, in this

case, relieve the defendants, if she was, in
fact, unseaworthy. Ibid.

34. It is the duty of a railroad company
to trans])ort goods safely to tlieir destina-
tion, and safely deposit them without addi-
tional charge, until the owner or consignee
has a reasonal)le time to renujve tliem.
Morris and Esueu' Ji. R. Co. ads. A ifres. 5
Dutch. 3<J3.

35. The}' are not l)ound, like carriers liy

wagons, to deliver to the owner at his

place of business, nor, like carriers by
water, to give ncjtice of tlu' arrival of the
goods. Ibid.

36. After the goods are safely stored and
protected from the weathi-r and from tres-

passers, and ready for delivery, they Ije-

come warehousemen, liable only as I)ailces

without hire, and only responsible for or-

dinary neglect. Ibid.

37. An agreement by a railroad com-
pany to carry goods for certain jicrsons at

a cheaper rate than they will carry them
for others, under the same conditions, is

void as creating an illegal preference.
Messenger v. Penna. R. R. Co., 7 Vr. 407 ; 8
Id. 531.

38. A common carrier has a lien on
goods in his possession, only for the trans-

portation of those particular goods, and
not for the transportation of other goods
also, which do not remain in his posses-

sion. Hartshorne ads. Johnson, 2 Hal. 108.

39. The shipper being owner of goods
sent by a general ship, is liable for the
freight at all events, independent of the
bill of lading; and it is immaterial whether
the ownership ajipears on bill of lading or

not. Grant v. Wood, 1 Zab. 292.

40. If goods shipped by a general ship

by bill of lading to be delivered to a speci-

fied consignee, "he paying the freight,"

are delivered by the captain to the con-

signee without freight being paid, the
owner who shipped the goods is not there-

by discharged from his liability to pay
freight. Ibid.

41. If goods consigned to be delivered

on the payment of freight by the con-

signee, are delivered without payment, and
the captain takes in payment of freight a

bill on the owner for balance of freight,

drawn bj' consignee, which is refused pay-

ment, the owner is not thereby discharged

from his original liability. Ibid.

42. The restriction in the lOth section of

the charter of the C. & A. K. R. Co., limit-

ing their charge for the transportation of

property to the rate of eight cents per ton

per mile, extends and applies to the whole
line of communication which they were
av;thorized and incorporated to perfect

—

that is, from New York to Philadelphia.

It was not intended to be applied to the

railroad only, and to leave the company to

charge at discretion on their conveyance
by w^ater. C. & A. R. R. Co. v. Briggs, 1

Zab. 406.
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43. The railroiul con.structed by the

United C()ni])anies, bv virtue of the a(;t of

Miircli blth, bS37, from N. B. through T.

to B., is subject to the same restrictions as

to the rates of transportation tliereon, as

were imposed bv tlie ori.oinal cliarter of

the C. & A. R. K. Co. Thi<L; affirmed, 2

Zab. 623.

IV. Remediks against Carriers.

44. In an action for not transporting

goods, it is necessary to give notice to tlie

carrier, of the consignee, before shipment.
Salter v. Kirlcbride, I'South. 223 ; 3 Hal. 215.

45. In an action qui tarn, &c., against the
Erie Railway Co., for taking unlawful tolls

on parts of their lines within this state, the

company may jnoperly be considered as a

cor))oration of this state, and amenable as

such to the provisions of the act of March
17th, 1870, respecting unlawful tolls. 3Ip-

Gregor, qui tarn., v. Eric Railway Co., 6 Vr.
115.

4(5. The company, in making defence in

a suit for a penalty, is not estopped from
showing that certain packages alleged to

have been overcharged, could have been
charged at a higher rate, or that they were
all, or in part, express matter, and not
fully charged as such, or that by small
packages the company could have charged
more. Ibid.

47. An action lies against a carrier who
enters, in distress, a foreign port short of
his destination, and sells his cargo, or any
part thereof, unless compelled by extreme
and absolute necessity. Harper v. Corson,

Spen. (574.

48. An additional charge of four cents
per one hundred pounds (for terminal ex-
penses) on freights destined for Jersey
City or New York, and upon all freights

from Jersey City or New York, is unlaw-
ful ; having been involuntarily paid, it may
be recovered by the parties paying it. 3Ic-

Gregor v. Erie Rdilway Co., (5 Vr. 89.

49. An injunction will not be granted to

compel a common carrier to transport
goods at the rates fixed by law. but it will

issue to prevent a railway company, bound
by law to transport goods, from entering
into an agreement not to transport them
at the rates fixed by law. Rogers Locomo-
tive, d-e. Works v. Erie Railway Co., 5 C. E.
Gr. 379.

COMMON LAW.

1. The constitution provides that the
connnon law of England, as well as so
much of the statute law as has heretofore

been practised in this state, shall remain
in force until altered by the legislature, &c.
Scuddn- V. Trenton Del. Ealls Co., 8;ix. (594.

2. The common law of England extend-
ed to New Jersey when a colony. Arnold
V. Mundy, 1 Hal. 1, 83, Rossel, J.

3. The common law, as interpreted in

decisions founded on the statute oi 4SEliz.,

eh. 4, prevails in tiiis state, with respect to

the question, what constitutes the legal

definition of a charitable use. Thomson
V. Norris, 4 C E. (Jr. .3(17 ; 5 Id. 489.

4. Fines and common recoveries were
sufi'ered before the act of June 13, 1799,

{Pat. 436, I 4). Richman v. Lippincott, 5
Dutch. 44, 50.

5. " Of fee simple lands, no such mode
of convevance was ever known in New
Jersey." ^ Den. v. M'Allister, 2 Hal. 46, 58,

Kirkpatrick, C. J.

(). That part of the common law relating

to rights accruing by custom and pre-
scription has not l)een practised or adojjt-

ed in this state. Ackerman v. Shelp, 3 Hal.
125; Allen \. Stevens, 5 Dutch. 509, 513,

Whelpley, C. J.

7. The statute de donis, although never
enacted in this state, Avas always co'nsid-

ered operative here before the revolution,

and continued so after that event until

June 13th, 1799. Den. James v. Dubois, 1

Harr. 285; Den Crane \. Fogg, Pen. 819,

825 ; Den-, v. Fo.v, 5 Hal. 40 ; Den. v. Robin-
son, 2 South, 689, 706 ; Den. Spachius v. Spa-
chius, 1 Harr. 172

8. The statute of 21 Hen. VIII, eh. 4,

that acting executors may sell lands of

their testator, was in force here until June
13th, 1799. Corlies v. Little, 2 Gr. 373, 385.

9. The statutes of Charles and James re-

specting writs of error, extend to New Jer-

sey. Stille V. Wood, Coxe 162, Kinsey, C J.

10. Statutes of Great Britain subsequent
to the settlement of the colony, do not
extend to New Jersey. State v. 3Iairs, Coxe
328, 7iote, Kinsey, C. J.

11. Statutes prior to the surrender of

the government to Queen Anne (April 15,

1702), do extend to New Jersey. Ibid.,

Brearley, C. J. ; but see Stille v. Wood, Coxe
162.

12. The bankrupt laws of Great Britain

were never considered as extending to the

colonies. Vanuxem v. Hazelharst, 1 South.

192, 195, Kirkpatrick, C. J.

13. '' Until our legislature change the

common law in this particular, (the liabil-

ity of a sheriff for an escape), we must
adopt it as the rule for our government."
Patten v. Halsted, Coxe 277, 283.

14. Query. Whether the Coventry act

(22 Car. II). extends to New Jersey. State

v. .^airs, Coxe 335.

15. A decision in Douglass' Reports,

made in 1781, cannot be considered an au-

thority to overrule a case in 13arroughs',

made in 1765. Crawford v. 2'he William

Penn, 8 Wash. C. C. 484, 492.
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CONDITION.

[. Validity and Constiu-ctiox.

II. Conditions I'kkckdknt.

III. CoNDITIOKS Sl-HSK(ii:KXT.

IV. riCKlOKMANCE, BkEACH AND WaIVKK.

V. Pl.KADING AND rRACTKK.

I. Vai.iiutv and Coxstructiox.

1. A condition is quite distinct from a

covenant. Tlio language in tliis case is

aiipropriate to create a condition, and as

if to avoid any doubt, tlie legal conse-

quences of a breach or violation of the

condition is inserted. Woodruff' v. Water
Power Co., 2 Stock. 490.

2. Upon covenants, the legal responsi-

bility of their non-fultilhnent is, that the

party violating them must respond in

<lamages ; the consequence of the non-ful-

tillment of a condition is a forfeiture of
the estate. Ibid.

o. Penalties, forfeitures and securities

for conditions broken, are not favored in

<iquity. They are usually held to be se-

curities for the payment of money, and
the performance of conditions, when com-
pensation can he thus made. Griga v.

Laudis, (1 C. E. Gr. 494.

4. Those incidents which by law are in-

separably annexed to an estate, cannot be
prohibited by any condition or limitation

expressed in the deed or will. Thus a tes-

tator cannot deprive the husband of a de-

visee of his curtesy. Mnlluni/ v. Midlany,

2, Gr. Ch. 16.

5. Where it is clear that the words in a

deed are conditions, and not covenants,
res<:)rt cannot be had to rules to construe
them as covenants. Cornelius v. Ivius, 2

Dutch. 376.

6. When conditions tend to the forfeit-

ure of an estate, or to defeat it, they are

stricti juris, and should be construed strict-

ly. Southard v. Central R. R. Co., 2 Dutch.
13.

7. A conditional agreement creates no
liability, till the event happens on which
it is to be performed. Loni/street v. Ketch-

urn, Coxe 170 ; Bruen v. Or/den, 3 Harr.

124 ; Ribble v. Jefferson, 5 Hal. 139.

S. By certain articles of agreement, for

the safe and conveyance of a tract of land,

the defendant was to pay one-fourth of

the purchase money on' the 2.5th of March,
1819, and the residue in three equal an-

nual payments. The plaintiff, on pay-

ment of the tirst instalment, was to make
a title, and to give a deed in fee siniple, to

the defendant, for the preniise.s; and the
defendant, at the same time, was to give
to the plaintifl" a bond and mortgage on
the premises, or such otber security, for

the residue of tlie purchase money, as

might be rcfjuired by tlie plaintill". Pos-
session of the jnemises was t(t be delivered

to the defendant, on the said 2.")th day of
March, on receipt of the tirst payment,
but that no transfer of title, or po.*session,

shovdd take place, unless the first instal-

ment should be in hand paid. Hrld, that
this is a case of dependent covenants,
and as the one party was not l)Ound to

part with his land, and the title thereto,

without payment, neither was the other
required to pay, without, at the same time,

receiving the stipulated ecpiivalent. Eg-
bert Mh.''Chew. 2 Gr. 446.

9. Where words of condition are used
in connection with a devise, and there is

another or suiisequent devise of the same
premises, on failure of the tirst or preced-
ing devise : the words of condition are not
strictly considered as such, or rather have
not the force and operation of words of

condition, and are called words of limita-
tion. Den. Smith v. Hance, 6 Hal. 244.

10. A covenant to pay nine hundred
dollars: four hundred and fifty dollars on
a certain day, and four hundred and fifty

dollars on a certain other day, ' at which
time the plaintift' was to execute and de-

liver a deed, &c." Held, that so far as re-

spects the first payment, the covenant was
independent, but in respect to the last

payment, it was dependent and condi-

tional. Biddle v. Cori/rll. 3 Harr. 377.

11. Whether a condition be precedent,

or otherwise, depends upon the intention
manifested by the parties ; and in agree-

ments for purchase, the covenants of the

respective i^arties will always l)e construed

dependent, the one precedent to the other,

unless a contrary intent appear. Shinn v.

Roberts, Spen. 435; Jackson v. Kip. 3 Hal.

241, 242 ; Acklei/ v. Elirell, 5 Hal. .304, SOS.

12. After making a bequest to his wife,

the testator added'these words :
" In case

she should lose any part of her property

before mentioned, and need more than

she has of her own to support and main-

tain her comfortably, then, and in that

case, so much of this money deposited

and accumulated as she shall need for her

comfoi table support, I order my executors

to draw and pay to her. yearly or half-

yearly.'' The widow needing more than

she liad of her own to support herself

comfortably, though she had lost none of

her property, filed a bill for the construc-

tion of this 'clause. Held, tliat having lost

none of her own property, she was not en-

titled to any part of the bequest. Ehj v.

Ely, 5 C. E. Gr. 43.

14. A direction in a will that the testa-

tor's daughter should have a support out

of his estate, when she should be sick and
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unable to support herself, while a widow,
does not entitle her to such support,
though she is old and very infirm, ancl un-
able to support herself, no sickness being
alleged. Reynolds v. Demiuui. o C. E. Gr.
218.

14. An estate devised to a daughter on
condition that she release to her l)rothers

her right in her father's estate, is lost by
refusal to release. Den. Cozens v. Colson,

Pen. 877, 880.

15. Where a sale of stock of a corpora-
tion was made in consideration, in part, of
a promise that the corporation would not
set \\\) any claim against the vendor of
such stock, on account of jjast transactions,
and in violation of such stipulation, the
company brought a suit, it was held that
such stipulation was not a condition on
which the title of the stock depended, and
that, consequently, the title to such stock
did not revert to the vendor. Jackson v.

Grant, 3 C. E. Gr. 145.

II. CoNDiTioxs Precedent,

16. Where a contract is entire, com-
plete performance is a condition ]jrecedent
to the payment of the price, unless the
parties, by mutual consent, have agreed to
sever the contract, or the defenchmt has
repudiated it, or the plaintiff is justified by
some fault of the defendant, in abandoning
it. Broim V. Fitch, 4 Yr. 418.

17. In hiring for a year, the service is a
condition precedent to the right to recover
the compensation agreed on, unless the
party hired can show a justifiable cause
for aliandoning the contract. Erving v. In-
gram, 4 Zab. 520.

18. An absolute bill of sale of a negro
was made by A. to B. B. at the end of the
instrument covenants that if the said ne-
gro should serve him ten years without
having children, he would at the expira-
tion of that time offer her her freedom

—

Held, that the l)ill of sale was absolute,
subject however to be defeated so far as
affected the purchaser's title, at tlic end of
ten years by a compliance witii the condi-
tion in the covenant, which is a precedent
condition. State v. Mount, Coxe 292.

19. A. agrees to sell B. a tract of land, in
consideration of which B. agrees to pay A.
so much money. A. cannot maintain an
action for the money until he hns tendered
a deed. Johnson v. Applegate, Coxe 233;
Long V. Hartucll, 5 Vr. 116; Hitfman v.

Hummer, ZCE.Gi'.^'i.
20. If certain creditors sign an agree-

ment to arrange their claims against a
debtor, in a mnnner therein specified, upon
condition that all the creditors accept the
same terms, the agreement will not be
binding upon any of the creditors unless

all accept it. Paulin v. Kaighn, 3 Dutch.
504.

21. An estate was devised on condition
that H. C. .<hould remain with the testator
and his wife, or the survivor of them, as
long as they should live. H. C. survived
the testator, but died before the widow.
Held, tliat the above requirement was a
condition ])recedent, which being unper-
formed the estate descended to the heir.

Den. Blean v. Messenger, 4 Vr. 499.

22. If a vendor or vendee wishes to en-
force a contract against the other, he im-
mediately makes his part of the agreement
precedent. Long v. Hartuell, 5 Vr. 116.

III. Conditions Subsequent.

23. Conditions subsequent are not fa-

vored in law, and nre construed strictly.

Den. v. Lawrence Church, Spen. 551.

24. He who claims the benefit of a con-
dition subsequent, is bound to show that
it has been fulfilled. Deji. v. Steebnan. 5
Hal. 193, 204, Ening, C. J.

25. If an instrument be once delivered
to the party who on its face is entitled to

it, it becomes eo instanti a deed, and no
agreement in conflict with its plain terms
will be permitted to be proved to show that
its operation as a deed is to depend on the
performance ofsome condition subsequent

.

Black V. Shreve. 2 Beas. 455. See Bonds,
§11.

26. Under a will devising to the testator's

two sons, lands equal in value, and to

their heirs and assigns—Avith a subsequent
condition, that if either of them "die un-
der age or intestate " his share shall go to

the survivor. Held, that to entitle the sur-

vivor, the devisee, who first died, must
have lieen both under age and intestate.

Den Broun v. Muguay, 3 Gr. 330.

37. A legacy to A., but if A. die leaving
no child or children then to B. and C, <fcc.,

is a legacy payable immediately and lialile

to be divested upon the condition subse-

quent that A die leaving no child, <fcc.

Hull V. j:ddv. 2 Gr. 169; Jones v. Stites,A C.

E. Gr. 324 ; ^Bou-e v. White, 1 C. E. Gr. 411.

28. A devise to I., his heirs, <tc., but if he
should never return, then to M., which he
shall fully possess. Held, that the estate

vests in M., 1 1, being absent. ) and continues
until bv the return of I the estate is di-

vested.' Den V. Brou-n, 2 Hal. 305, 341,

Kinsey. C. J.

29. If a will devise lands to W. his heirs,

&c., and if W. should die without lawful

i.ssue and without leaving a will, or if he
should by will or in any other way after

the date of said devise, give anything to T.

or his descendants, then over. Held, if

this condition should be deemed void, as
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being contrary tu policy or gnoil nioral.s,

as it is a condition .sul)se(iuent, it would
only defeat the limitation over, and not the;

ostiitc of W. Ihn. Trtonbtill v. Gibbviis, 2

Zal). 117.

30. A testator (U'vised to his sou Clyshert

and to his daughters certain lands, and
then provided as follows: "further, my
will is, that if any of my children should
happen to die without any issue alive,

that such share or dividend shall he di-

vided hy the survivors of them. Further,

my will is. that not any of said lots of

land as given and granted to my said two
ilaughters, shall he sokl or conveyed to any
person not of my family, within twenty
years after my decease."' Held, that under
this will Crysl>crt took a fee simple, defea-

sil)le on si)ecitic conditions, that if he had
no issue at his death, and his sisters sur-

vived him, they should take the es-

tate. When his sisters died the condition
l)ecame impossible, and ivt that time it 1)6-

came an absolute fee simple in Gysbert.

Den. V(tu Middlesworth x.Schciik, 3 Hal. 29.

31. A testator devised his plantatit)n to

his two sons, J and X., and provided " that

if either of my boys ^^hould incline to sell

his land, he shall sell it to his brother,

and no other person, namely J. or X."
Held, that J. and X. took estates in fee sim-
ple in the plantation upon condition not
to alienate in their lifetimes but to each
other. Den. BlackiceU v. BlackweU, 3 Gr.

38<).

32. Where there is an absolute gift sub-

ject to defeat by a contingent executory
devise over, which could never by any
possibility take effect, the first devise is

absolute. Dnunmond v. Dnunmond, 11 C.

E. Gr. 234.

IV. Performance, Breach and Waiver.

33. If a vendor is ready to perform, and
offers to do so, it is suflicient. Pittenger

V. Pittenfier, 2 Gr. Ch. 156.

34. Where a contract for the sale of

land provides that the vendee shall make
certain improvements within one year,

and that if not made within the time spe-

cified, the vendor should have the right to

take back the property on refunding the
money received, time is of the essence of

the conti'act, and in such case, the subse-
quent performance of the stipulations,

without the assent of the vendor, can have
no effect upon his rights. Grlf/g v. Landis,
4. C. E. Gr. 3.50; reversed, G Id. 494.

35. Where land is conveyed to be used
for a certain purpose, with a clause of for-

feiture if it cease to be used for the object

specified, it is no ground of forfeiture if

the land is used for otlier purposes, pro-

vided it is also used for the jjurpose for

which it was conveyed. McKelwuy v. Seij-

moiir, 5 Dutch. 321
.it'i. If land is c(jnveyed for a particular

purpose not inconsistent with or repug-
nant to the nature of the estate granted,
and the deed contain a condition, that if

the grantee fail to use it for the purjjoses
specified in the deed, he shall forfeit his
estate therein, and the land shall revert to
the grantor, his heirs and assigns, the con-
dition is valid, and a violation of it will
work a forfeiture of the estate. Curnelim
V. Ivins, 2 Dutch. 37<>.

37. I. S. conveyed to the E. and S. R. R.
Co. certain lands, to be occupied by them
for the sole and (jnly use of a depot for
passenger.s and freight, and other neces-
sary buildings for the accommodation of
said company, "and also a house for the
temporary reception (other than a public
house) for the accommodation, victualling
and lodging of passengers and others,"
with a proviso that if used for any other
j)urpose than those altove designated, or
if the grantees should use any other build-
ing within one mile of said premises for
such purposes, or should use said premises
for an inn or tavern, then said grantees
should forfeit their estate therein. Held,
that a transfer of the property by the
grantees to another corporation under
legislative sanction, and extending the
road beyond the point of its terminus
when the deed was given, did not violate
the condition of the deed. Held, also, that
the condition Avas not broken by selling
refreshments and occasionally lodging
persons in the depot buildings by a jierson
in the employ of the company, neither
was it violated by permitting persons to

unload their freight at their own ware-
houses or stores within one mile of the
premises. Den. Southard v. Central E. R.
Co., 2 Dutch. 13.

38. A permission or license to take down
a house given on a condition which is not
performed, does not justify the taking
down of the house. Freeman v. Headley.
4 Vr. 524.

39. Where a testator devises lands to

trustees, their successors and a.ssigns, and
adds, "and the said trustees and their suc-
cessors are enjoined not to cut any timber
upon the said plantation for rails, for

thirty j'ears after their possession com-
mences ; nor sell any wood or timber off of
said lands ; nor never sell the same, under
forfeiture of this devise," unless for the
purposes and in the mode prescribed by
the will. Held, that the forfeiture only at-

tached upon a sale of the lands, contrary
to the directions of the testator ; and that

the cutting timber for rails, and the sale of

wood and timber, growing on the prem-
ises, by the trustees, within thirty years

after their possession commenced, did not

work a forfeiture of their estate. Den.
Smith V. Presbyterian Church, Spen. 551.

I
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40. It is not necessary to ])erform a con-

dition precedent strictly with rej^ard to

time; thus a deed may be tendered after

the time siJCcified, and will constitute a

ti'ood tender, unless good reason for refusal

is sliown. Johnson v. Sinock. Coxe lOG;

Jiodnmn v. Zi'lley, Sax. 320; Force v.

DnfcIur,S C. E. lh\ 401. Contra, .S7i//i?i

V. Ixobcrts, Spen. 40").

41. Uidess the parties have expressly

made time of the essence of the contract.

Young v. llathbone, 1 C. E Or. 224. See

Si'Ecmc Pefokmanck.
42. Waiver. A party may waive his

technical vi.uht in this respect, and the

waiver need not be direct, i>r in writing,

but may be inferred from circumstances.

Rodnuin v. Zillcy, Sax. 320.

43. Circumstances inconsistent with an
intention to enforce a strict compliance,

such as proceeding with the purchase
after an actual and complete breach, will

be construed as a waiver. Grigu v. Landis,

6 C. E. Gr. 494.

44. A knowledge of the breach before

waiver will be presumed, where the facts

shown are such that the party should be
charged with notice in favor of equitable

rights consequent upon such supposed
waiver. Ibid.

45. Where a testator, by his will, pro-

vides that his minor children shall receive

their maintenance upon his homestead
farm, so long as the devisees and tlieir

mother agree to continue upon it and sup-

port them there, if the children, without
the consent of their mother and the devi-

sees, leave the farm during the period for

whicli the testator provided for their main-
tenance there, they can claim it in no
other form ; hut otherwise, if they leave

by constraint, and not from choice. Jor-

dan V. Clark, 1 C. E. Gr. 243.

46. So, a daughter })y marrying was
held to have withdrawn herself from the

benefit of a similar provision in a will.

Moore v. Gamble, 1 Stock. 24(5

47. The waiver of conditions i:)recedent

must be strictly proved ; conlra as to con-

ditions subsequent. Jersey Gity ads. Fitz-

patrick, 7 Vr. 120.

V. Pleading and Practice.

48. Previous to the jjassage of the act of
March 14th, 1851, [Rev. Conveyances, p.

107, I 82), a contingent estate, or a right

for a condition ]>roken, was not devisable,

and tlie condition of a deed could only be
taken advantage of by a party to the deed,

or by privies in right and rei)resentation,

as the heirs of natural persons or the suc-

cessors of artificial persons. Southard v.

antral E. R. Co., 2 Dutch. 13.

49. In case of a forfeiture of an estate

u])on condition, an actual entry on the
land is not necessary in order to maintain
ejectment; only the right of entry is re-

(juisite. Corneliiiii v. Tvinn. 2 Dutch. 370
50. In cases of dependent covenants,

neitlier party can bring an action against
the other, without averring performance,
or some valid excuse ecpiivalent thereto.

The vendor cannot sue without averring
and proving the execution and tender of a

deed, unless discharged from so doing by
the purchaser; and such discharge must
be i)leaded, or it cannot be proved. Shinn
V. Roberts, Spen. 43().

51. A general averment of the ])erform-

ance, on the })art of the plaintifi", of the
terms of a contract, retiuiring him to per-

form conditions precedent, is sufiicient, by
virtue of Rev. Practice, ^ 120. Vreeland v.

Beekman, 7 Vr. 13.

52. If the condition precedent be a mere
simple act in paii^, of which the jury are to

judge, the plaintiff may aver performance
generally, in the words of the condition.
But if the act or thing to be done involves
in it a question of law, as to what shall or
shall not be considered a performance, of

which the court is to jrrdge, then an aver-

ment of performance generally, in the
words of the condition, is not enough, but
the party nmst go farther, and allege spe-

cially what has been done, that the court
may judge whether it amount to a per-

formance or not. Ridgway v. Forsyth, 2

Hal. 98.

53. Where the condition precedent was,

that the plaintiff would take the " neces-

sary legal steps to enforce payment, an
averment that he did take the necessary
legal steps is insufficient:" he should set

out what steps he took. Ibid.

54. A declaration on a contract for the

sale of lands at auction, one of the condi-

tions of which was " that the purchaser
should pay the purchase money, and the

vendors deliver a deed for the premises
within six days from the day of sale,"

should contain an averment of a tender of

the purchase money b}' the plaintiff; an
averment, merely, that the plaintifi' was
ready and willing to perform all things on
his part to be performed, and to pay tlie

purchase money and complete the con-

tract, is not sufficient. And tlie same
averment is necessary where the contract

was that the purchaser should pay the

purchase money " on the 15th of Septem-
ber, 1827, on having a good and sufficient

title made to him for the land." Ackley v.

RichnuDi, 5 Hal. 3t)4.

55. So, on a conditional acceptance of

an order, the ])laintitf must aver and prove
that the condition has been performed.
Rice V. Porter, 1 Harr. 440.

56. In an action for the payment of

money on a contingency, the pleader

must aver, and it must be proved, that the
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0()ntinjj;oiu;y lias happened, or that per-
forinanee was ])i'event(Ml liy ilie other
party liy s(iiii(> willl'iil ni- iVaiKhileiit art, in

violation of his own nndertakinLf, express
or inii)lied. ////»i',s v. Iloirii. 7 Vr. .">'_'S.

Vi . A u'enei'al statement ot" the perl'orni-

ance of conditions precinlent, in a state of
demand, is snIlicicMit. I'dtlfii v. Ifciiatis, l*

Duteh. 2'X\.

oS. In assntiipsif, iti a s|)(MMal ayreement
where tlie rii^lit of action (h'pends on a con-
(htion precedent, ])erformance of wiiicli is

aile.ned in tlie declaration, tlie d(*fendanl,

instead of pleailin.ii' the ,u;eneral issne. may
deny tlie alletj;ed performance and put
himself ni)on the country; ami where tlie

condition and its i)erformaiice are not al-

leged in the declaration, tlie defendant
may avail himself of a special issue ou the
performance, by puttini^ the condition on
the record and averring non-conipliance

;

in which case the plea should conclude
with a verilication. Dewees v. Manhattan
Ins. Co., 5 Vr. 244.

59. Non daninijicaftis cannot he pleaded
to a condition that is multifarious. State

Bank at Klizal)eih v. Chcticood, 8 Hal. 1.

()(). To maintain an action upon tlie

stated articles of jvjireement, it was neces-
sary to show that the said E. and F. did
determine what right A. and B. had in the
premises. To a plea, therefore, that the
said E. and F. did not determine what
part, how much, and what proi^ortion of
shares the saitl A. and B. had in the prem-
ises, a replication that they did determine
what part, how much, and what propor-
tion the said C. had in the premises, is bad.
BroiuJwdl V. Denman, 2 Hal. 278.

See Arbitration, §g 100, 103, Bond, Con-
tract, Conveyance, Covenant, Insurance,
Specific Perform ance.

CONFLICT OF LAWS.

I. General Principles.

II. Lex Loci.

III. Lex Fori.

IV. Administration.

I. General Principles.

1. Comity. The decisions of state courts
in construing the statutes of their own
state, should be binding upon courts of
other states. American Print Works v. Law-
rence, 3 Zab, 590.

2. The V. S. courts follow the decisions
of the state courts in matters relating to
land, c^'c., or the construction of the stat-
utes of such state lumtrr v. .loicr. W \\'asli.

C. (!. 49cS. 5(10; Ihtrriso,, v. Hotmn W Wash'
C. C. 5S0, 5S2.

3. Licenses under l'. S.laws do not au-
thorize the transaction of any business in
a state where such iaisine.ss (a lottery) is

))rohibited. I'uitnl States v. Schenenian., 5
Wall. 402.

4. TIk^ tax laws of this state are not in-
operative as a[)plied to shares of stock in
the national banks, on the ground that
such law would interfere with the opera-
tions of such institutions, as the fiscal

agents of the governments of tlu; United
States. State, Fox v. Jfaif//it. 2 Vr. 3!)9 •

State, Jewell v. Hftrt. 2 Xr. 4;U.
5. A foreign corporation cannot sue

hereon a contract of insurance on pro-
perty in this state, which violates our in-
surance regulations. Columbia Fire Ins. Co.
v. Kinyon, 8 Vr. 33. Infra 'i 31.

0. A contract which," though valid and
would be enforced in the state where it was
made, is in violation of a public law of
this state, will not be enforced here, on the
ground of comitv. Watson v. Murray, 8 C.
E. Gr. 257.

7. If partnership contracts were en-
tered into in states where such contracts
are legal, this court will not enforce or
administer them. Ibid.

8. A contract which has been recognized
as valid by the courts of another state, will
not be enforced by the courts of this state,

if it is in violation of the public policy of
this state. Union Locomotive Co. v. Frie
Railway Co., 8 Vr. 23.

9. A conveyance of land in this state
founded on a lottery, authorized and
drawn in Pennsylvania, is void. Den. Eide/-

xoay V. Underivood, 4 ^Vash. C. C. 129.

10. An instrument legal, where made,
and at the domicil of the maker, and etti-

cient to transfer his ])roiterty there, cannot
dispose of his moveables, situate here in a
manner prohibited by our law, inconsistent
with its policy and declared b}- it fraudu-
lent and void. Vamum v. Camp, 1 Gr.
326.

11. The aid of equity will be extended
to a receiver of a foreign corporation
seeking to obtain possession of property
of such corporation here, as against the
officers of the company, who may be en-

deavoring by fraud to withhold it. Bid-
lack V. Ma,<foh, 11 C. E. Gr. 230.

12. Query. Can a citizen of the state o(

New York, acting witliin that state, and
under its judicial authority, be called in
question for such act in another state.

Gibbons v. Livingston, 1 Hal. 236.

13. By the law of the state of New York,
certain corporations, therein named, are
recpiired to report annually, within twenty
days after the first day of January, the con-
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dition of their affairs, and to have the re-

port published; and on failure to do so,

all the trustees of such corptjration are to

be jointly :ind severally liable for all debts

then existini;. and for all that shall be
contracted before such report shall be
made. Held, that an action brought by a
creditor of the conii)any against a trustee

to recover on a liability incurred under
that statute, cannot 1)0 enforced in this

state. Derrickson v. Smith, 3 Dutch. 166.

14. Tax deeds in Wisconsin, which omit
the words " as the fact is," in the given

form, are void. CoiuUt v. BhickiceU. 7 C. E.

Gr. 481.

15. Query. Whether a will of a non-resi-

dent, refused probate in another state on
account of a local statute which would not
attcct its validity here, is sufficient to pass

title to lands in New Jersey. In re Lmv-
rence. 3 Hal. Ch. "lib.

II. Lex Loci.

16. Where a party's residence is in one
state, and his place of business in another,

the presumption is that his contracts are

made rather at his place of business than
at his place of residence. Varick v. Crane,

3 Gr. Ch. 128.

17. In the absence of any direct evidence
of the place in which the contract was
made, the money advanced, or the papers
delivered, the presumption obtains that

the contract was made at the place where
the person lives Avho is to receive the
money, or where the contract is to be per-

formed; and this presumption is not over-

come by the fact that the obligee lived in

another state, and that the bond and mort-
gage were made and executed, and the
mortgage recorded there. Ibid.

18 A transfer of personal property
which is valid by the law of the domicil of

the owner or of the place where it is made,
is sufficient to transfer the property, wher-
ever situate, unless the transfer be against
good morals or against the law, or policy
of the law, of the country where the prop-
ertv is situate. Frazier v. Fredericks. 4 Zab.
16i>.

19. A transfer of personal, propertj^
which is good by the Jaw of the owner's
domicil, is valid wherever the property
maybe situate. Runyonx. Groshon, 1 Beas.
86.

20. The validity of a contract must de-
pend upon the laws of the state where the
contract was made. Atwater v. Walker, 1

C. E. Gr. 42 ; 2 McCart. 502 ; Armour v.

McMichael, 7 Vr. 92, 94.

21. An indenture of apprenticeship, with
covenants valid in the state where exe-
cuted, will be enforced in the courts of

this state, if not contra bonos mores, or
against the policy of our law. The per-
sonal atatus of each individual is governed
bv the law of actual domicil. Petric v.

Voorhees, 3 C. E. Gr. 285.

22. A contract entered into in one state,

concerning ])ersonal property, when the
property is situate and the contract to be
performed in another state, must be made
according to the law of the state where the
contract is entered into, not according to

the law of the state where it is to l>e per-
formed. Dacoxta v. Davis, 4 Zab. 319.

23. (luery. Whether a mortgage on
land here, made by a foreign corporation
having no power to execute a mortgage in

the state where chartered, is good. Amer-
man v. Wiles, 9 C. E. Gr. 13, 16.

24. Where lands of an infant in another
state are sold by partition proceedings
tliere, if by the law of that state the pro-

ceeds are considered personal estate, they
will pa.ss as such in this state, although the
infant is a resident here. Oberle v. Lerch,

3 C. E. Gr. 346. 575.

25. Interest. In a suit for the fore-

closure of a mortgage, in which VTsnry is

set up as a defence, and it appears that the
parties to the mortgage both resided in

another state, and that the negotiations

were conducted and the contract made
there, the validity of the mortgage must
be decided according to the laws of that

state. The fact that the land which was
the subject of the contract is in this state,

will not affect the question. Dolman v.

Cook, 1 McCart. 56; Blydenburgh v. Cotheal,

1 Hal. Ch. 17, 631; Andrews v. Torrey, 1

McCart. 355; Ukler v. Semple. 5 C. E. Gr.

288; Marsh v lasher. 2 Beas. 253. See
Usury.

26. The bona fide purchaser of a chattel

at a mortgagee's sale, under a mortgage
executed and hied in New York, accord-
ing to the statutes of that state, the chattel

being there, and the mortgagor also resid-

ing there at the execution of the mortgage,
and the mortgage being due, is protected
against a previous bona fide i)urchaser

from the mortgagor, the projierty having
been brought into this state and sold. Parr
V. Brady, 8 Vr. 201.

27. The owner of a picture, then on ex-

hibition in New York, executed in this

state a mortgage on it, as a security for a
loan. The domicil of both mortgagor and
mortgagee was in this state. Subsequently
the mortgagor sold, in New York, the pic-

ture to a bona fide purchaser without no-
tice. By the laws of New York, a mort-
gage of chattels remaining in the posses-

sion of the mortgagor is void as against

subsequent purchasers in good faith, unless

filed in the office of the register, etc. The
vendee having brought the picture into

this state, a bill was filed to foreclose the
mortgage. Held, that the mortgage was
valid as" against the subsequent purchaser
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without notice, as the possession of the
mcjrtpigor wa.s consistent with the trans-

action, and e.xph\ined to tlie satisfaction of

the court. Ilnnyon v. Groshon, 1 Besis. 80.

III. Lkx Fori.

:28. Where the hiws of two states are

brought into conlUrt, the rule is, that the
laws jirevailing where the relief is sought
must have the preference. Bunyonw Gro-

shon, 1 Beas. 80; Tabfrrer v. BrentnaU, 3
Harr. 20:.', lV,o.

2'J. Remedies are to be regulated and
pursued according to the lex fori, the law
of the place where the action is instituted,

and not by the lex loci contractus, or the law
of the place where the contract was made.
Gil lick V. Loder, 1 Gr. 68; Armour v. Mc-
Michael, 7 Vr. 92, 94; Garr v. Stokes, 1

Harr. 403, 405.

30. The remedy upon a contract, both
in substance and form, must be regulated
by the lex fori, and not by the lex loci con-

tractus, even where the contract was to be
performed in the place of making it. Mar-
ker V. Brink, 4 Zab. 3:34; Wood v. Wood, 5
Hal. 208.

31. A contract of insurance made out
of this state on property here situated, is

valid, and will be enforced here in an ac-

tion by the insured. Columbia Fire Ins.

Co. V. Kinyon, 8 Vr. 33. Supra, I 5.

IV. Admixistratiox.

32. J. A. M., domiciled in Xew Jersey,

died intestate, leaving personal property
here and in Xew York. Administration
was granted in both states. On a bill filed

by the administrator here, alleging that

there were no debts, and praying a discov-

ery and account of the amount in the de-

fendant's hands, and a decree that he pay
over such amount to the complainant. On
a demurrer to this bill. Held, that as the
intestate left assets both in Xew York and
m this State, administration was rightfully

granted in both states, although the right

of succession to the personal estate is to

be regulated by the law of the domicil.
Banta v. Moore, 2 McCart. 97.

33. Administration of the estate must
be in the jurisdiction in which possession
of it was taken and held under lawful au-
thority, and when there are two adminis-
trators in difierent countries, each portion
of it must be administered in the country
"ft'liere possession of it was so taken. Ibid.

34. In cases of intestacy, in which,

10

though the property is distributed accord-
ing to the law of tho domicil of the intes-

tate, yet so far as concerns creditors, it

depends on the law of the country where
it is situated. Vaniuvi v. Camp, 1 Gr. 320.

35. Where administration lias been
granted in the place of the domicil of the
intestate, and ancillary administration
elsewhere for the purpose of collecting
debts, if the fund in the hands of the for-

eign administrator is needed for the pur-
poses of due administration in tlie place
of the domicil, the mode of reaching it

would be to require its transmission or
distribution, after all claims again.st the
foreign administration had been ascer-

tained or settled. Normand v. Groynard, 2
C. E. Gr. 420.

30. An administrator of an intestate

who resided out of this state, by letters

granted in the place of his domicil, can-
not be called to an account here for assets

situated in that jurisdiction. Broivnlee v.

Lockwood, 5 C. E. Gr. 239.

See Bills and Notes, U 3, 7, Cokstitu-
TIOX.

CONFUSION OF GOODS.

1. If a person having charge of the
property of another so confounds it with
his own that it cannot be distinguished, he
must bear all the inconvenience of the
confusion, and nuist separate his own
property, or lose it, if the obligation of
keeping an account rests upon him. Crane
V. DeCamp, 7 C. E. Gr. 014.

2. The purchaser of goods of a defend-
ant in execution, after the writ has been
regularly issued and placed in the hands
of the officer, purchases with notice of the
lien ; and if, after such purchase, he in-
termix his own goods with those subject

to the lien, in an action against the sheriff

for levying upon and seizing the goods so
intermixed, it is for the purchaser to show
by proof what specific articles were his

exclusive property. James v. Burnet, Spen.
03.5.

3. C. sold P. white and yellow com, de-

livered the white, and offered to deliver

the yellow, which P. refused to receive. P.

had mixed the white corn with his own,
so that it could not be identified. Held,

the contract was an entirety, and P.'s re-

fusal a repudiation entitling C. to recover,

even if the corn had been ground. Thomp-
son v. Conover, 1 Vr. 329 ; reversed, 3 Vr.
406.

4. The doctrine that one mixing his

goods with those of another, so that a
separation is impossible, loses his prop-

erty, is a doctrine that is adopted to pre-

vent fraud, and is not applied, except in



146 CONFUSION OF GOODS.—CONSTABLE, I.

Confusion of Goods.—In General.

favor of an innocent party aj^ainst a wrong
doer. A ])crson who is liiinself a wrong-

doer, is iu)l entitled to the benefit of this

princii)!(^ Woolry v. Caniphc/!, S Vr. KU.
5. Wlicre a mortgagee or trustee lias

so intern lingled the trust pro^terty with

his own, that it is impracticable to ascer-

tain how much of certain charges, such as

taxes levied upon the whole property,

ougiit to be borne by the trust estate, he is

entitled to no allowance in respect to such
charges. Elmer v. Loper, 10 C. E. Gr. 475.

6. If an administi'ator mingle the

trust fund with his own, it will entitle the

party interested to a discovery and ac-

count. Frei/ v. Demarest, 1 C. E. Gr. 236
;

2 Id. 71 ; Lake v. Park, 4 Harr. 108.

7. When a husband mixes the earnings

of his wife with his own funds, so that

they cannot be separated, they remain as

at common law, his property, and liable

for his debts. Qakiort v. Fergeaux, 3 C. E.

Gr. 472.

See Assignment for the Benefit
,
op

Creditors, | 57.

CONSTABLE.

I. In General.

II. Bond.

III. Action against Constable.

I. In General.

1. Query. Whether a mandamus can be
awarded to a township committee, com-
manding them to accept a bond and the

oath of office from a person claiming to

have been elected a constable. In re

Frickett, H\)en. 134.

2. Authority". The court will take

judicial notice of the officers of the state

;

and it is not necessary, in order to estab-

lish title to lands purchased at a tax sale

conducted by a constable, to prove that

such constable was properly elected and
sworn, and gave bond. Campbell v. De-
wick, TyC. E. Gr. 186.

3. The fact of a person's acting as con-

stable is sufficient evidence of his author-
ity. Stoat V. Hopping, 1 Hal. 125.

4. In an action hy a constable it is not
necessary to produce his certificate.

Hampton v. Swisher, 1 South. 66 ; Hoppock
V. Wilson, 1 South. 149.

5. A warrant in a civil suit issued by an
alderman of Perth Amboy, must be di-

rected to a constable of the city. Dunham
V. Solomon, 1 JIaii'. 50.

6. Disqualification. Whereheisplain-
tifFin a clause he cannot serve the summons,
but a judgment obtained on such service
cannot be attacked collaterally. Hevener
V. Kerr, 1 South. 58.

7. Where a constable is the defendant,
he cannot summon the jury to try it.

Oranmer v. Crawley, Coxe 43.

8. Or, if related to the plaintifi". Van-
auken v. Bcenter, 1 South. 364.

9. Justification. A warrant, regular
on its face, and issued by a magistrate
having jurisdiction over the subject mat-
ter, affords a full justification for all acts

done by a constable in its lawful execu-
tion. Mangold v. Thorpe, 4 Vr. 134.

10. The trial and verdict under the land-
lord and tenant act are conclusive, so far

as to be a justification for the constable's

acts thereunder. McWilliams v. King, 3
Vr. 21.

11. But not an illegal order issued by a
judge of the common pleas in vacation.
Chadwick v. Feeder, 4 Harr. 156.

12. Nor proceedings by a distress war-
rant by virtue of a city ordinance, not au-
thorized by its charter. Bergen v. Clarkson,

1 Hal. 352.

13. A constable cannot take a bond from
the defendant to deliver himself up. Fan-
shor V. Stout, 1 South. 319 ; Ludkun v. Wood,
Pen. 56. [Rev. Justices Court, | 20].

14. He cannot buy at his own sale.

Giherson v. Wilber, Pen. 410o.

15. Action. If a constable pay off an
execution at the request of the defendant,
he can maintain an action therefor against
him. Wooley v. Disbrey, Pen. 383 ; Leming
V. Giherson, Pen. 719; Leonard v. Ware, 1

South. 150; Little v. Gihbs, 1 South. 211;
Cook ads. Linn, 4 Harr. 11.

16. Or, if lie has been compelled to pay
it. Ferrell v. Rogers, Coxe 228.

17. But not if the constable pay it vol-
untarily. RittenhoHse v. Schainp, Pen. 978

;

Lawrence v. Jones, 2 South. 825, 827 ; Arm-
strong v. Glover, 3 Gr. 186, 187.

18. He may recover of the plaintiff in

attachment the legal costs of executing
the writ, where the defendant has no i^rop-

erty, but not the expense of removing the
goods, or of a suit brought against him for

executing the writ improperly. Curtis v.

Hulshizer, 2 South. 496.

19. But not extra fees promised him bj^

plaintitr. Morris v. Hojf', Pen. 624.

20. A constat lie has no right of action

against one who interfered with his arrest-

ing the defendant in execution. Lawrence
V. Jones, 2 South. 825.

21. Nor, on a promise by the defendant
that if he would forbear arresting the de-

fendant in execution for one day, he would
pay the debt and costs, if the defendant in

execution should run away. Wintennute v.

Swisher, 2 South. 682.
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22. He may recover on a verbal i)roin-

ise to iiuleninily liiin for sollint;-, wliere a
chiim was put in. TlioiiipKOii v. Coleman,
1 Soutli iJir,.

2-"5. He may maintain tr<'s])ass or trover
for n'oods on which he has levied and
made an inventory, lirhik v. Decker, Ven.
<K)2; Cusherx. Peter><()n, li^ouih. 'Ml ; Win-
tennute v. Ifdiikiiisoii, 1 Ilal. 140. See diver
V. Apphiinte, 2 South. 479,481.

24. It is no ground of e.xeeution in sucli

actio-n tliat tlie judgment on wliich the ex-
ecution issued, was by confession, without
aliidavit. Dean v. Thatcher, 3 Vr. 470; over-
I'uhng Cliver x.Applegate, 2 South. 479. In-

fra, i o±
25. A joint action cannot he maintained

1)V two constables, by virtue of separate
levies. Warne v. Rose, 2 South. 809.

2<). Nor, can two constaljles by combin-
ing, deprive a landlord of his claim for

rent. liUhop v. Harveij, Pen. 644.

27. lu an action brought upon a judg-
ment obtained by A. B., as constable, sty-

ling himself " late constable " in the second
suit, will not vitiate it. Bonline v. Service,

1 Harr. 47.

II. Bond.

28. Form. Constal)le's bond must con-
form to the statute, but, is not void for a
variance in the corporate name. Woolwich
v. Forre.it, Pen. 115 ; Nottiiu/ham v. Giles,

Pen. 120 ; Middletown v. McCormick, Pen.
500. See Supra, | 1.

29. The duties imposed upon a constable,
bj^ the delivery to him of a tax warrant tor

execution, are within the condition of his

official bond ; and if he collect the money
on the warrant and fail to pay it over, the
bond may be put in suit against himself
and sureties. Hugg v. Camden, Spen. 583.

30. The responsibility of a constable un-
der the twenty-third section of the act of
184(), with respect to moneys collected on a
tax warrant, did not differ from that of the
township collector with respect to monej's
collected or received by him. McEachron
V. New Providence, G Vr. 528.

31. The action against the sureties,
must be on their bond in the name of the
township, and not against them as indivi-

duals. Matlack v. Stow, Pen. 532 ; Boyd v.

Rose, 1 South. 230; Lewis v. Little, 2 South.
G85.

32. The action was formerly brought by
the township comniittee,. to and for the
use of the ])erson injured by the constable's
neglect. A plea that it was brought by an
individual in their name, is bad. North
Brunswick v. Booraem, 5 Hal. 257.

33. Suit by the sureties for money they
may have been coiiipelled to pay for the

constable's default, will not lie against a
third party. Stout v. Dilts, 1 South. 218.

34. The action must be lirought within
nine years. Knowltou v. Read, G Hal. 320.

35. The name of the person for whose
use the action is brouglit, must be endors-
ed on the process. Wileij v. Pdirnou, .3

Harr. 44(1.

3G. Jf the constable has been sued bcibre
a justice for alleged neglect of duty and
obtained judgment in his favor, it consti-
tutes a good plea in bar to an action on the
bond for the same neglect. Lower Allo-
ways Creek v. Moore, 3 Gr. 146.

37. A rule for the assessment of damages
in open court or for a writ of inquiry, un-
der the practice act and supplements, is

not authorized. Jersey City v. Chase, 1 Vr.
233.

38. If damages are claimed for a person
other than the original prosecutor, upon a
special notice, before the writ issues, the
damages sustained by him will be ordered
to be assessed by the same jurJ^ Ibid.

39. Where judgment has been entered
on constable's bond, and the execution
satisfied, it will not hold and bind the pro-
perty so as to give subsequent executions
on the same bond, a preference over an-
other execution, delivered to the sheriff

before them. Northampton v. Woodward,
2 South. 788.

III. Action against Constable.

40. By an act passed June 5, 1787, con-
stables for certain delinquencies are liable

to a summary prosecution before a judge
of the pleas. On a suit bi'ought against both
constable and surety. Held, that the juris-

diction only extended to the constable.
Morrow v. Newman, Coxe 54.

41. An action on the case lies against a
constable for not returning a writ of at-

tachment. Stout V. Hopping, 1 Hal. 125.

42. Suit to recover from defendant, mo-
ney which he was obliged to i^ay for ne-
glecting to serve execution on defendant,
will not lie. Harris v. Champion, 1 South.
152.

43. He is liable if under color of an exe-
cution he convei'ts the goods of defendant
to his own use Mershon v. McCullough,
Pen. 41i)o.

44. Delivering an execution to a con-
stable, does not make him liable, some
neglect must be alleged. Bennett y. Bo-
zorth. Pen. 543; Learning v. Denny, Pen.
Oil; Parker v. Parker, Pen. 867; Merrit v.

Downs, Pen. 926.

45. If on execution against A. he seize

the horse of A. and B., and sell and deliver

him, B. mav maintain trespass. Farrell v.

Colwell, 1 Vr. 123.

46. A landlord has no remedy against
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a constable for removing tenant's goods
from leased premises, unless be gives bim
notice before sucli removal. Ayres v. John-
son, 2 Hal. ll'J. Peacock v Hammitt, 3 Gr.

165.

47. Debt is tbe proper form of action

to recover damages and costs of a consta-
ble for not making a proper levy, inven-
tory, etc. (Rev. Justices Court, ? 68). Sand-
ford V. Colfax, 1 Soutb. 120, Soufhard, J.

48. Case is tbe proper remedy for not
returning tbe execution. Ibid.

49. In an action of debt against a con-
stable for neglect of duty in serving an ex-

ecution, an averment in tbe state of de-
mand tbat tbe execution was not returned
\vitbin tbirtv davs will not vitiate it. Hunt
v. (?t(//cA-, 4Hal.*20o.

50. Evidence. Tbe transcript of the
justice is no evidence of tbe delivery of tbe
execution to tbe constable. Hunt v. Boy-
lan, 1 Hal. 212.

51. In an action of trespass against a
constable for taking goods claimed by the
plaintiff, tbe constable may give in evi-

dence the judgment upon which tbe sale

of tbe goods was made under which the
plaintiff claimed, in order to show that the
judgment was void and tbe sale fraudu-
lent. SkiUman v. Applegate, 2 Hal. G2.

52. Tbe constable may offer other facts

and circumstances, in order to show tbat
the sale under which the plaintiff claims
the goods was fraudulent. Ibid. Supra ^.24.

53. The absconding debtor's acknow-
ledgment of the sum he owed the plaintiff

is good evidence against the constable.
Stout V. Hopping, 1 Hal. 125.

54. Judgment not reversed because the
justice overruled testimony offered by tbe
constable, of what became of tbe property
attached. Ibid.

55. For neglect of duty in the service of
an execution tbe constable is liable to pay
not only the debt, or damages and costs

mentioned in the execution, but also the
interest. Hunt v. Gulick, 4 Hal. 205 ; Hunt
V. Boylan, 1 Hal. 211; Jones v. King, 4
Hal. 209.

See Attachment,
161.

188, Certioraei, I

CONSTITUTION.

I. General Principles.

II. Constitution of United States.

III. Constitution of New Jersey.

(a) Rights and privileges.

(1) Natural rights.

(2) Trial by jury.

(3) Rights of persons accused.

(4) Effect of an acquittal.

(5) Private property for public
use.

(6) Imprisonment for debt.

(7) Eight of petition.

(6) Legi.'ilature.

(1) General powers.
(2) Police powers.

(3) Ex post facto laws.

(4) Obligation of contracts.

(5) Deprivation of a remedy, or
vested right.

(6) Laws to embrace but one
object.

(c) Executive.

[d) Judiciary.

I. General Principles.

1. Tbe power of taking private property
for public use is not conbned to cases only
where no possible injury would accrue to

any individual. In ever}' case, some in-

convenience must accrue to individuals,

or some privileges be measurably impair-
ed

;
yet if such disposition or regulation

(of the common right) be for tbe common
benefit; if the situation of society and tbe
wants of the public require it, individual
convenience must yield, and that upon the
most obvious principles of tbe social com-
pact. Atty. Gen. v. Stevens, Sax. 369.

2. The legislature, in this state, is not
omnipotent, as tbe British parliament.
The provisions of the constitution are par-
amount to the power of the legislature

;

and whenever the legislature, in the exer-
cise of its authority, transcends the limits

clearly prescribed to it by the constitution,

its acts are void; and it is the duty of the
judiciarv to declare them so. Scudder v.

Trenton Del. Falls Co., Sax. 696.

3. It is not unconstitutional to impose a
tax to pay a commutation, on persons who
were not liable to be drafted into service.

The tax was for a governmental purj^ose
and for a common benefit, and not to re-

lieve one class of citizens from a burthen
and impose it upon another class. State,

Wagner v. Delaware, 2 Vr. 189; reversed, 4
Vr. 4.50. See Alien, | 13.

4. Tbe several states can impose taxes
and exj)end tbe money thus raised in car-

rying into effect objects entrusted to the
general government, which has ami:)le

power of its own to fulfil its duties. Such
has been the jiractice from the first adop-
tion of the constitution of tbe United States.

Ibid.

5. Over public corporations the legisla-

ture have an unlimited control to create,

modify, or destroy at pleasure; but the-

grant and acceptance of a private charter
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is a compact which the legislature cannot
vidlate. Tinsmaa v. Belvidere 11. R. Co., 2
Dutch. 148.

f). l?y act ofMarcli 20, ISOO, the riglit to

the cu.stody of infants undor seven years
•of age, is transferred fivjni the father to

the mother; this act is not unconstitu-
tional, nor is it voiil as hcing incoini)atil)le

witli the fundainontal principles of govern-
ment. Brntu'tt V. Jintiitll, 2 Beas. 114.

7. The ])o\ver of regulating contracts is

left with thestates; and inchules declaring
what shall he a legnl tender. Martin v.

Jlardti, .") C. E. Gr. 421. [iifra, ? 10.

8. Fraud or misrepresentation is not
suflicient to avoid the act of ;i legislative

hody. Jersey Citti and Bergen li. R. Co. v.

Jersey Citi/ andHohoken Co., 5 C. E. Gr. G2,

reversed.*(3 C. E. Gr. ooO. Infra, § 237.

9. Neither the state nor federal consti-

tution secures to the people of Xew Jersey
a common right of fishery in the Dela-
ware river. Bennett v. Bogus, Bald. GO.

II. CONSTITUTIOX OF THE UNITED STATES.

10. The law as to the effect and consti-

tutionality of acts of congress must be re-

ceived by the state courts, as it may be
from time to time determined and de-

clared by the supreme court of the United
States. Hence, under the recent decision
of that court, declaring the act of 1862,

making the notes of the government a
legal tender for all debt*, constitutional, a
mortgage made before the passaije of that

^ct is payable in such notes. Stockton v.

Dundee Manufacturing Co., 7 C. E Gr. 56.

Infra, ? 181.

11. Congress cannot, to give effect to one
provision of the constitution, pass a law
prohibited by other provisions or incon-
.sistent with its spirit. Martin v. Martin, 5
C. E. Gr. 421.

12. At a meeting of a township, duly
convened, pursuant to an act of the legis-

lature of March 25, 1864. authorizing such
actiion, it was resolved to raise $31,000, and
that it should be applied, when raised, to

the payment of the commutation money
for the exemption from draft of such per-
sons as should be drafted and accepted for

the township. Held, that any legislation

bjy^ie state or its municipal corporations,
contrary to an act of congress, or which
obstructs the federal government in per-
forming its functions, is invalid. It need
not be in direct opposition to an act of
congress, or in terms annul it, but if such
legislation tend, or may tend, to defeat its

operation, the legislation is void. State,

Wagner v. Jackson, 4 Vr. 451.

13. The act of congress of 23d March,
1863, for calling out the national forces,

|

provides that any person drafted may fur-
nish a substitute, or that he may pay to
the government $300 for the procuration
of such substitute. The declared object of
the act was to raise an army to supjiress
the rebellion. Its jjolicy was to tempt
men, bv monev, to enter the service when
drafted'. I/jid^

14. As the town.ship, by the course it

pursued, took away entirely from the
drafted man the pecuniary inducement to

enter the service, wisely and delil)erately

provided by congress, which was not done
by the legislation that gave the money to

the drafted man, if he served, the tax as-

sessed for that purpose was illegal. Ibid.

15. Commerce between the states.
The regulation of ferries ;uid otlier means
of internal communication between the
states, is not vested l)y the consitution of
the United States in congress ; the power
remains with the states. State v. Freehold-
ers of Hudson Co., 3 Zab. 206; 4 /(/. 718;
Conway v. Taylor, 1 Blk. 603.

16. Tonnage. The act of March 31st,

1869, authorizing the appointment of har-
bor masters and inspectors, with power to

demand and receive from the commanders
or owners of vessels of the United States or
of foreign nations that are permitted to

enter the waters of the bay of New York,
or in the North river, within the limits of
Jersey City and Hol^oken, and load or un-
load or make fast to any wharf therein,

one-half of one per cent, per ton ; and also

on foreign ships entering said ports, and
loading or unloading at any wharf therein,

double the amount of fees above specified.

Held, to be repugnant to the constitution

of the United States, and therefore void.

Hackley v. Geraghty, 5 Vr. 332.

17. The power of congress over com-
merce, so far as it is exercised, is para-
mount to state legislation, but the power
of the state remains in other cases un-
touched. Randall v. Roche, 1 Vr. 220, 223,

Elmer, J.

18. A statute which simply prohibits

non-residents on board a vessel from -sub-

verting the soil of the state, and carrying
away her property and that of her grantees,

leaving such vessel free to pass and repass,

and go whithersoever those in charge of
her desire, is not a regulation of commerce
with foreign nations or among the states.

Haney v. Compton, 7 Vr. 507.

19. Such a statute is for the protection

of property, and is. at most, an internal

police regulation, entirely within the com-
petency of the state to adopt. Ibid.

20. A law for revenue, laying a distinct-

ive tax on the business of foreign corpora-
tions habitually doing business in this state,

such business consisting of the transporta-

tion of goods in transitu from state to state,

and the tax being graduated by the weight
of the goods and the number of the pas-

sengers carried, is an infringement of the
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clause of the constitution of the United
States giving to congress the regulation of

commerce bot\v(^cn the several states. Erie

Rmlwuy Co. v. The State, 2 Vr. 531.

21. Such tax, though in form on the

business of the companies, is in substance

a tax on the commothties, the trans}jorta-

tion of which constitutes such business.

Ibid.

22. Whenever the taxation of a commo-
dity would amount to a regulation of com-
merce within the prohiliition of the con-

stitution, so will the taxation of an insepa-

rable incident or necessarj' concomitant
of such commodity. Ibid.

23. " Coramerce " means nothing more
than intercourse with nations and among
states, for the purposes of trade, and in-

cludes the navigation of waters as well as

the passage over land through the states.

But this intercourse, which congress may
regulate, does not impair the right of the

state government to legislate upon all sub-

jects of internal police, which are not
• forbidden by the constitution of the U. S.,

even if such legislation does indirectly

and remotely affect connnerce. Corfield v.

Coryell, 4 Wash. C. C. 371. 378 ; Bennet v.

Boggs, Ba]d. Qi) ; Thompson \. T17;//»u/», 18

Wail. 457.

24. Guaranty of privileges. A tax
laid upon the agents of foreign insurance
companies from other states, doing busi-

ness within this state, does not conflict

with the clause of the federal constitution

Avhich guaranties to the citizens of each
state the privileges of citizens of the sev-

eral states. Tatem v. Wric/ht, 3 Zab. 429.

25. A corporation aggregate is not con-

sidered as a citizen, or entitled to the pri-

vileges of a citizen, except perhaps for the
purpose of giving jurisdiction to the fed-

eral courts, for which a corporation may
be considered a citizen of the state by
which it is incorporated. Ibid.; 13 Pet.

586.

26. But a state cannot tax a foreign
corporation on a principle different from
that "by which she taxes a domestic one.

Erie Railway Co. v. The State, 2 Vr. 531.

27. A statute of this state prohibiting
citizens of another state from coming upon
the lands under water belonging to the
state, and subverting the soil and interfer-

ing with the property there found, is not
a violation of that clause of the constitu-

tion of the United States which ordains
that the citizens of each state shall be en-

titled to all the privileges and immunities
of citizens in the several states. Haneyy.
Compton, 7 Vr. 507.

28. The privileges and immunities must
be confined to those which are funda-
mental. Corfield v. Coryell, 4 Wash. C. C.

871, 380.

2'J. Full faith to public records, &c.
The record of a judgment in another
state, when certified according to the act

of congress, has the same force and effect

as it would have in the state where it was
rendered; but this is only in case where
the defendant against whom it was offered
was brought into court, either by service
of process within its jurisdiction or by an
appearance to the acti(MT. Moulin v. Tren-
ton Ins. Co., 4 Zab. 222: Gulirk v. Loder, 2
Gr. 572, 574 ; Da vis v. Ileadhy, 7 C. E. Gr. 115.

30. A judgment recovered in the state of

New York must receive here the same
effect to which it is entitled there. Chew
V. Brumagim, 6 C. E. Gr. 520. Bonds, g 68.

31. The decisions of state courts in con-
struing the statutes of their own state

should be binding upon courts of other
states. American Print Works v. Laicrence,

3 Za)). 5!)0.

32. If the court, where judgment is re-

covered, have jurisdiction of the person
of the defendant, and of the subject mat-
ter of the suit, its conclusiveness cannot
be qirestioned in the foi'um of another
state where it is sou2:ht to be enforced.
Robert v. Hodpes, 1 C. E. Gr. 300; Giilick x.

Loder, 1 Gr. 08 ; 2 Id. 572, 574 ; Dour/lass v.

Stetcard, Pen. 700; Gifford v. Tliorn, 1

Stock. 702.

33. The exceptions to the conclusive-
ness of sucli judgment are want of juris-

diction over the defendant. Nichols v.

Nichols, 10 C. E. Gr. 60 ; Hedden v. Hedden,
6 C. E. Gr. 61, 62. See Attorney, U -0,

21, Judgment.
34. And, where the subject matter is

not within the jurisdiction of such court.

Davis v. Ileadley. 7 G. E. Gi-. 115; Tliomp-
son v. Whitman. IS Wall. 457.

35. The records in public offices of

other states, of matters which are not judi-

cial proceedings, may be proved i)y a
sworn copy, or by certificate, according to

the act of congress ; but, when received,

their effect is the same as in the state of

which they are records; that effect must
be shown by ]:)roving the law of such state

upon the subject—it cannot be presiuned.
Condif V. Blac/avell, 4 C. E. Gr. 193.

36. The acts of the legislatures of other
states have the same efi'ect. Bennington
Iron, Co. v. Rutherford, 3 Harr. 467. See
UMer v. Semple. 5 0. E. Gr. 288.

37. Query. Whether justices courts, when
courts of record, come within the meaning
of the act of congress, and whether their

judgments can be authenticated under the

act so as to be competent evidence in con-

nection with proof of their character and
jurisdiction. Godfrey v. Myers, 3 Zab. 197.

See Chandler v. Gordon, Pen. 658 ; Clark v.

Custard, 1 South. 210.

38. The record of a court in Maryland
is inadmissible/ evidence here, where the
plaintiff here was no part}' to, and had no
notice of the i)roceedings. Predl v. Rattan,

Pen. 570.

39. The copy of a record of a deed from
the register's office in another state, duly
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lertified, is not evidence of title to lands

hero. State v. l'^n</le, 1 Ziil>. .'547.

4<). So, an exeiniiliticHl copy of the re-

cord of a will adiuitled to i)robate in an-

other state. Gnili'iiii y. Wliitihi. 2 Dutch.

254.

41. Fugitives from justice. The
clause of tlie c'i)iistitution of the United
States which directs the surrender of a

fugitive from justice upon the demand of

tlie executive authority of the state from
which he lied, contains no grant of power,
but is the mere regulation of an existing

right on the part of the state making the
surrender. In re Fetter, 3 Zah. oil.

42. Every sovereign state may, at its

option, surrender a criminal to the gov-
ernment against whose laws he has of-

fended. Ibid.

4o. The United States government have
never acknowledgetl the right of foreign

nations to demand the surrender of fugi-

tives from justice independent of treaty

stipulations. Ibid.

44. A fugitive from justice from either

of the United States may, under the pro-

vision of the constitution of the United
States, (Art. IV., ^ 2), be arrested and de-

tained in this state, in order to his surren-

der, before a requisition is actually made
upon the executive. Ibid.

4.5. It is not necessary, in order to war-
rant the surrender or detention of the fugi-

tive, that the crime with which he stands
charged should constitute an offence at

the common law. Ibid.

4G. To warrant the surrender or deten-
tion of the fugitive, it must appear that

the crime with which he stands charged
was committed within the state from
which he is alleged to be a fugitive. Ibid.

47. This clause only refers to fugitives

at large; hence, a fugitive in actual con-
tinement on criminal or civil process in

this state, cannot be delivered. In re

IVoutman, 4 Zab. 034.

48. The terms "other crime," used in

the clause of the constitution of the
United States, relative to the surrender of
fugitives from justice, mean any otfence

indictable by the laws of the state de-

manding the surrender. In re Voorhees, 3
Yr. 142.

49. If the demand be made in due form,
and requisite documents exhibited, the
duty to surrender is not discretionary, but
is merely ministerial. Ibid.

50. The act of congress respecting fugi-

tives owing service and labor, does not
apply to slaves brought by their masters
from one state into another, Avho after-

Avards escape, or refuse to return. E.v parte
Simmons, 4 Wash. C. C. 396.

51. The regulation of weights and
measures, having been given to congress,
it is doubtful whether the enactments of
any state on the subject are valid, even
though congress have wholly neglected to

attend to it. The Miantinomi, 3 Wall. Jr.

40, Grirr, J.

52. Trial by jury, where the amount
involved is over twenty dollars, does not
apj)iv to trials iu state courts. Edwards
v. E'lliolf. 21 Wall. .'):!2. Infra. ? C>7.

53. Deprivation of property, can only
be authorized for a public use. Bonaparte
v. Camden, d-e. R. Ji. Co.. JJald. 205.

53o. A distress warrant issued by a
solicitor of the I'. S. Treasury against a
collector of cust(jms for a deficiency in his

accounts, and a sale thereunder, is not un-
constitutional. Murray v. Hoboken Land
Co., 18 How. 272.

54. When the proceeding is in rem
against property in a foreign jurisdiction,

found in the possession of the owner or

his agent, and in use for an unlawful pur-

pose which carries a forfeiture of the

same, the seizure thereof without judicial

process lirst issued, preparatory to regular

trial and condemnation, is not a depriva-

tion of property without due process of

law. Hanoi v. Comjiton, 7 Vr. 507.

-55. [Exemption of state from smt.
Where the state has any lien or encum-
brance, and suit is brought on any i)rior

lien, the state mav be made a partv. P.L.
1872. p. 24].

'

5G. Obligation of contracts. A stat-

ute limiting suits on bonds to sixteen,

years is constitutional, and applies to

bonds given before its passage. Marston
V. Seabnry, Pen. 4.35.

57. The law of New York called the

two-thirds act, discharging insolvents from
their debts, is a bankrupt law, and void

;

or, if not a bankrupt law, it impairs

the obligation of contracts, and is there-

fore void. Ballantine v. Haight, 1 Harr.

196 ; Conkling v. Haight, 1 Harr. 201.

o8. Acts of congress requiring licenses

for lotteries, and imposing penalties for

not taking them out, is constitutional.

United States v. Schenenian, 5 A"\'all. 462.

III. COXSTITUTIOX OF NeW JeESEY.

(a) Rights and privileges.

(1) Natin-al rights.

59. No person can be deprived of the

right to manage his own affairs, or of his

personal liberty, without the interven-

tion of a jury. In re Dey, 1 Stock. 181.

60. The declaration in the constitution

that " all men are by nature free and in-

dependent," etc. did not abolish slavery in

N. J., or affect the laws existing on that

subject at the time of its adoption. State v.

Post, Spen. 368 ; 1 Zab. 699.

61. The grant to one of the power to
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manage and improve the property of an- 1

other without liis consent, and contrary to

his judgment, even if exclusively for his

benefit, is an infringement of the right of
[

acquiring, possessing, and enjoying pro-

perty, guarantied to everyone by the con-

stitution. Custer V. Tide Water Co., 3 C. E.

Gr. 54, 518.

G2. The destruction of property of an-

other in abating a public nuisance, is

jiistitiable and constitutional. Manliattan

Co. V. Van Keurcn, 8 C. E. Gr. 251.

(2) Trial by jury.

63. The constitution pi'ovides " that the
inestimable right of trial by jury, shall re-

main confn-med as a part of the law of this

state without repeal forever." These words
of the constitution are fully satisfied, by
preserving the trial by jury in all criminal
eases, and all trials of right in suits at

common law. Scudder v. Trenton Del. Falls

Co., Sax. G'JG ; Howe v. Plainfield, 8 Yr. 145.

64. It does not extend to suits in chan-
ceiy, prerogative or orphans court. Wood
V. Tallman, Coxe 153, 158, Kinsey, C. J.

65. Nor to summary proceedings in at-

tachments for contempt of court. State v.

Doty, 3 Vr. 403, 405, B(asley, C. J.

66. An a])peal to a jury is not a matter
of right. The provision in the constitu-

tion, {Art. I., ^ 7), that the right of trial by
jury, shall remain inviolate, does not in-

terfere with such modes of ascertaining
damages for lands taken by eminent do-
main as the legislature could provide be-

fore its adoption. In re Lower Chatham, 6

Vr. 497.

67. The act for the collection of demands
against ships, steamboats, and other ves-

sels, does not conflict with the constitution

of iSTew Jersev. bv violating the right of

trial by jury. Edwards v. Elliott, 7 Vr. 449.

Supra, ^ 52.

68. The constitutionality of a law au-
thorizing a conviction for a penalty ex-

ceeding $16, without allowing a trial by
jury, is doubtful. State v. Zeigler, 3 Vr. 262.

69. A section of a charter, authorizing
the common council to provide for the
enforcement of its ordinances by impris-

onment not exceeding seven days, or by a
fine not exceeding $20, without jiroviding

for a trial by jury, is not unconstitutional.

McGear v. Woodruff, 4 Vr. 213.

70. A statute authorizing the seizure of

a vessel owned or employed by non-resi-

dents in taking oysters from the waters of

this state unlawfully, and condemning her
therefoi', is not unconstitutional because
no trial by jury is provided. Haney v.

Compton,7 Vr. 507, 524; Bevans v. Comp-
ton, U. S. C. a for X. J., Ni.wn, J., 7 Vr. 525.

71. The provision of the state constitu-

tion which ordains that the right of trial

by jury shall remain inviolate, is substan-

tially the same as that upon the same sub-

ject contained in the constitution of 1776,
and neither was intended to extend the
right of trial by jury to cases where it did
not prcviouslv attach. Hoice v. Plainfield,

8 V)-. 146.

72. A trial by jury is not allowable on
an information for jjrofanity. Johnson v.

Barclay, 1 Harr. 1.

73. Whei-e an act of the legislature re-

quires a board of finance to select arl)itra-

tors to fix the compensation of a contractor
whose conti'act is superseded by such act,

the board caimot object that the right of
trial by jury has been violated. State,

Cleveland v. Jersey City, Feb. 1876. See
Harrison v. Sloan, 1 Hal. 410. 412, in arg.

74. A law subinitting it to certain per-
sons to determine when this necessity (the
right of eminent domain) exists, and to

act upon it, is not unconstitutional, as

taking away the right of trial hy jury.

Americmi Print Tro/7i;-.s' v. Jjawrence, 1 Zab.
248.

75. A law authorizing a trial by a jury of

six, is unconstitutional. Holmes v. Walton,

4 Hal. 444. [Now constitutional, where
the matter in dispute does not exceed $50.

Const. Art. I.. I 7].

76. A party may waive his right to a trial

by jury, but such waiver inust be express
;

and he cannot be dej^rived of it by a rule

of court to the efiect that if he does not
claim it, he shall be deemed to have
waived it. Hinchly \. Machine,^ Gr. 476;
Ten Eyck v. Farlee', 1 Harr. 348.

(3) Rights of persons accused.

77. The filing of an information by the

attorney general on behalf of the state, in

the nature of a quo warranto, is not uncon-
stitutional under Art. I., I 9. Atty Gen. v.

Del. & B. B. R. R. Co., Feb. 1876.

78. ''Without a legal presentment, no
man can be tried for any heinous offence."

State V. Rockafellow, 1 Hal. 332, 339, Kirk-

patrick, C. J.

See Criminal Peoceedings.

(4) Effect of an acquittal.

79. If, after the' jury are sworn in a

criminal case, and depart from the bar,

one of the jurors separates from his fel-

lows, whereby the court is compelled to

discharge the jury, without the consent of

the defendant, he may be again put upon
his trial on the same indictment.- State v.

Hall, 4 Hal. 256.

SO. It seems, if a defendant be dis-

charged for want of prosecution upon an
indictment, that he cannot after^yards be

arraigned or tried under that indictment,

but such discharge is no bar to a subse-

quent indictment or trial thereon. State

V. Garth waite, 3 Zab. 143.

81. Where a defendant was acquitted by
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reason of a vai'iance caused by the clerk,

the court rcriuscd to bind tlie defendant to

apjicar to answer tlie original indictment.
Stair V. Joura, Hal. 2.S<J.

"

Sl*. In case.s where an ac(Hiittal would
relieve a defendant, a former conviction
would have the same etl'ect. State v. Caajifr,

1 Gr. o()l.

83. The court will not ordei- a new
trial, where there has been a verdict in

favor of the defendant. State v. ]Je Hart, 2

Hal. 172; State v. Kanouac, Si)en. 115.

(5) Private lyropertII for putjlic use.

84. Private property cannot be taken
for private use. The legislature have no
right to take the pro{)erty of one man and
give it U) another, even ujion just (om])cn-
sation made. Scudder v. Trenton Del. Falls

Co., Sax. G'.).").

85. The right of the state to take private
pro])erty for public use, making just com-
pensation, is a right api)ertaining to sove-
reignty, which the state may freely exer-

cise on all proper occasions, and which a
jury has no power to control. Il)id.

SC). This right (of taking private prop-
erty for public use) was originalh' founded
on state necessity. In process of time the
right has been more liberally construed

:

the term put)lic use has been substituted

;

and what shall be considered as public use,

is, under the decisions of our courts, an
unsettled question. What .shall be iij^ublic

use or benefit may depend somewhat on the
sitvuition and wants of the community for

the time being. Ibid.

87. This right is not limited to the actual
use and occupation of the property by the
state ; for private jiroperty is talcen, in

many instances, where the state, in its

sovereign capacity, does not and cannot
occupy it. It is not limited to public
jDolitical corporations ; for tlie right of
private corporations to take private prop-
erty' for a variety of ^nirposes, such as

canals and railroads, is not disputed at

this day. Ibid.

88. The constitution protects property
from arbitrary seizure or divestiture

;

not by legal process and on compensation
made. Bonaparte v. Camden and Amboy
II. R. Co., Bald. 205.

8'J A declaration in a charter, or by
the legislature, does not make the use a
public one, if it be really private. Coster v.

Tide Water Co., 3 C. E. Gr. 54, 518.

90. The power of eminent domain is a
legislative power; these powers, by the
constitution, are vested in the legislature.

Private property may be taken for public
iise, but onlv on adequate compensation.
Ibid.

91. The pul)lic use for which property
may be taken by the power of eminent
domain, is the use of the property itself by
the government, or by tlie general public.

or some portion of it; not by particular
individuals, or for the benefit of certain
estates. Ibid.

92. For the pur|)ose of reclaiming large
tracts of lands, the rights of eminent do-
main and of taxation mav be emploved.
Itiid.

93. The original charter of the Morris
Canal and Banking Co. gives them the
right to enter ui)on and take lands re<|uired

for their woi'k without first making com-
pensation. 8ucli enactment is constitu-
tional ; and although no compensation or
assessment is ever made, the owner of the
lands cannot bring ejectment. Den v.

Morris Canal Co., 4 Zab. 587. See Bergen
Turnpike Co. v. State, 1 Dutch. 554, 555.

Infra, I 189.

94. Under the constitution of New Jer-

sey, adopted June 29th, 1844, an act of the
legislature cannot authorize a railroad
comjiany incorporated by it, to take land
for the construction of their road without
first making compensation therefor to the
owner. Doughty v. Somerville and Easton
R. R. Co., 3 Hal. Ch. 51.

95. The necessity of first making com-
pensation is not avoided by the plea that

the Avork in which the defendants are
engaged is an exploration. It is not the
exploration contemplated by a charter,

giving license to enter upon lands to
explore, etc. Morris and Essex R. R. Co. v.

Hudson Tunnel Co., 10 C. E. Gr. 384;
affirmed July, 1870.

96. A provision in a railroad cliarter to

ascertain the value of lands taken by com-
missioners, and vesting lands in company
upon a tender of such assessment, although
an appeal from such assessment to a jury
is given, does not render the appoint-
ment of commissioners unconstitutional.
Doughty v. Somerville R. R. Co., 1 Zab. 443.

97. The court of chancery will not per-

mit the iiroperty of one person or corpora-
tion to be taken by another, witliout com-
pensation first paid. In almost every like

case, compensation could be made in

damages, yet equity always interferes by
injunction, and does not permit the prop-
erty to be taken and the party put to his

action. Jerseij City and Bergen Co. v. Jersey

City and Hoboken R. R. Co.. 5 C. E. Gr. 02;
Folley V. Passaic, 11 C. E. Gr. 21G. Infra,

§245.
98. Where a charter provided that upon

a tender or deposit of the amount awarded
by commissioners, the company could take
possession of the land and build the road,

the provision of the charter and of the
constitution, prohibiting the taking of land
without compensation first made, Iras no
application to such case. Cooper v. Chester

R. R. Co., 4 C. E. Gr. 200.

99. Under section 12 of the General R.
E. Act (1873, p. 94), on proof of tender of

the amount awarded, to the land owner, or

a deposit in the county clerk's office, the
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company is entitled to the possession and
use of tlic land. Mercer and Somerset It. R.
Co. V. Del. ami B. B. R. R. Co., 11 C. E. Gr.

404.

KX). This right only exists when ex-
pressly granted. Broivninq v. Camden and
Woodbury R. R. Co., 8 Gr.'Oh. 47; Mettlery.

Easton and Aiuhoif R. R. Co., 10 C. E. Gr.

214.

101. In the exercise of the right of emi-
nent domain, the legislature may author-
ize shares in corporations and corporate
franchises to he taken for public uses,

upon just L-ompensation. Black v. Del. and
Rar. Canal Co., U 0. E. Gr. 4.");-). See Gif-
ord V. N. J. R. R. Co., 2 Stock. 171.

102. The government cannot, even for

|)ul)lic purposes, take away the rights of
individuals without compensation. Ten
Eyck V. Del. and Rar. Caned Co., 3 Harr.
200; Society, d'c. v. Morris Canal Co.. Sax.
ir)7. Tnmnan v. Bel. Del. R. R. Co., 2
Dutch. 148.

108. Where an act authorizes the straight-

ening the channel of a creek, it cannot he
cut through the land of an individual for

the purpose without first making compen-
sation. Jt is such taking of ])rivate prop-
erty for public use as is contemplated by
the provision in section 16 of Art. I. of the
constitution of New Jersey. Cannon v. Cole-

man, 3 Stock. 106, 525.

104. The legislature have not the power
to declare that the l)enefits which an in-

dividual is to derive from a contemplated
enterprise shall be taken by him as com-
pensation for his property taken. This is

not the compensation contemplated by
the constitution. The owner of the prop-
erty taken must be compensated in
money. The constitution means that a
fair valuation shall be made of the prop-
erty taken, and the amount of such valu-
ation, in money, shall be paid before the
l»roperty is appropriated. If the legisla-

ture does not provide a mode of compen-
sation, the owner may fix it himself, and
it nmst first be paid before the property is

taken. Ibid.

105. An act authorizing a dam to be
taken down, without providing compensa-
tion, is unconstitutional. Glover s. Powell,

2 Stock. 211. Infra, \ 185.

106. Astatute which authorizes the raising
of a dam so as to overfiow lands to a greater
height, when that height exceeds the limit
prescribed Ijy the grant under Avhich the
first dam overfiowed them, is unconstitli-
tional, if it does not provide compensa-
tion for such additional overfiow. But
this raising is not such a taking of the
lands which are already occupied by the
water, nor such an irreparable injury as
Avill authorize the interference of this

court by injunction. Colwell v. May's Lund-
imj Co., 4 C. E. Gr. 246.

107. A Avater company cannot condemn
the plaintilf 's right to the fiow of a brook

over his close, without including and tak-
ing the bed of the stream. Widson v. Ac-
quaekanonck Co., 7 Vr. 105.

108. The right of the legislature to in-

tervene for tiie drainage of lands of a
certain character, such as contemplated in
the act of March 8th, 1.S71, entitled "An
act to provide for the drainage of lands,"
cannot now be questioned in this court.
Tlie purpose is sufficiently puljlic to jus-
tify the exercise of both the power of emi-
nent domain and of taxation. In re Lower
Cludham, 6 Vr. 497.

I0i». The power of eminent domain be-
longs to the legislature, and is not judicial
in its nature. The legislature should be
controlled by the courts only Avhen it is

clear that the purpose is not of a jjublic

nature. Ibid.

110. By the charter of "The Tide-water
Company," commissioners were to be ap-
l)ointed, who were authorized to make a
contract with such company, for the drain-
ing of large tracts of meadow land, the
property of various individuals, said com-
missioners being also empowered to asse.ss

upon said lands, when reclaimed, a just
proportion of the contract price. Held,
that such scheme was illegal and void, in-

asnujch as the expen.se to be levied on the
land was not limited in amount to the ex-
tent of the benefit to be conferred. Coster

V. Tidewater Co., 3 C. E. Gr. 518. See State,

Doyle V. Newark, 5 Vr. 236.

111. The cost of a public improvement
may be imposed on the property pecu-
liarly benefited ; but the cost beyond this

measure must be levied from the public
at large. Ibid. Infra, § 118.

112 To compel the owner of property
to bear the expense of an imjjrovement,
except to the extent of his particular ad-
vantage, is, pro tanto, to take private prop-
erty for i)ul)lic use without compensation.
Ibid.

113. \\'hen, by legislative enactments,
commissioners were appointed to survey
and map the lands of the township of
Greenville, in the county of Hudson, with
a provision that when they sliould open
streets for public use, compensation should
be made to land-owners, the right to take
at a future day is not such a present de-
privation of i)roperty as to reqiiire imme-
diate ])ayment. State, Hudson Co. v. Sey-

mour, 6 Vr. 47.

114. If the act makes no provision for

compensating the owner, his property can-
not be taken without his consent. Carson
V. Coleman, 3 Stock. 106.

115. Although the means of obtaining
compensation are not provided in the act,

yet if the principle is admitted, or if it

should be inettectual, it will not invalidate
the act ; further legislation may remedy
the defects, and no one will be deprived of
his property until the method is provided
to a.ssess his damage. Ibid.
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1 1(3. A taxing act is fatally defective if

the iojjisliitiire dues not designate tlie

property out of which it is to he made,
and piesrrihr' a mode for enforcing it.

Stxfr, Xr Clash)/ V. C/i>niih(>rlin.S Vr. '.^HS
;

State, Gdiiirs v. Jfitdwii Co.. 8 Vr. 12.

117. It is a legitimate exercise of the tax-

ing power for the legislature to authorize
the whole cost of a local improvement,
such as opening, grading and paving
streets, to he assessed upon lands which,
hy reason of their peculiar location, m.-iy

he regarded as henelitcd—and such au-
thority is not in viohition of the constitu-

tional clause against taking jjrivatc ])rop-

erty without just compensation. Statf,

Siijlfr V. Full)')-, 5 Vr. l'27.

118. But if the lands within the circle

of henclits are not henetited as much as

the improvement costs, the excess must
he home hy general taxation. Stdtfi, Ho-
hoken Land Co. v. Hohokoi, 7 Vr. 291. Su-
pra, Hll Infra. I l-KJ

111). Where certain streets were laid out
upon a map, hy commissioners, and might
not he opened for several years, an owner,
who huilt a house within the limits of
such street, hefore the passage of the or-

dinance to open it, must he ahowed the
value of his improvements. State, Jones
V. Carraf/an, 7 Vr. 52.

120. The legislature has not the power,
under the constitution of this state, to au-
thorize a market to he held in a public
street of a city, without providing compen-
sation to the proprietors of the contiguous
lands, who own to the centre of such street.

State V. Laverack, 5 Xr. 201.

121. Laying a water-pipe under a high-
way, entitles the owner of the fee to com-
pensation. Johnson v. Jaqui, Feb. 1876,
Court of Appeals

122. A tax levied and a.ssessed against
persons above the age of forty-five years,

and tlierefore not liable to he drafted, to

procure and pay volunteers to serve, and
thus exempt from service those who are
liable hy law, is constitutional. State, Buck-
man V. Deniarest, 3 Vr. 528.

123 An assessment for such purpose is

not taking private property for private use,

but for public, use. Ibid.

124. The constitutionality of the road
act, authorizing lands to be taken without
compensation, could not be questioned.
Stair V. Potts, 1 South. 347; In re Highuxnj,
2 Zab. 293, 307 ; State, Hudson Co. v. Sey-

tnour, 6 Vr. 47, 53.

125. Private property cannot be taken
for roads or streets without compensation.
State, Hudson Co. v. Seifuiour, d Vr. 47.

120. The Hudson Land Improvement
Company hold their rights by s]>ecial. char-
ter imder which they have purchased land,

laid out the same in lots and streets, and
filed maps of the same. The legi-slature

cannot alter and widen the streets, or
vacate them, for tlie purpose of making

them public highways, without providing
compensaticjii, and pri)ceeding in the ordi-
nary form of notilication to all ftarties in-

terested. Such action would be within the
(constitutional prohil>ition of taking private
])roperty for i)ul)lic use, and a disturl)ance
of rights vested by express legislative sanc-
tion. Iliid.

127. Quer>/. Whether a grant of the
])ower to a turnpike company to take tlie

land whieh the road occupied, for their
own use, on obtaining the consent of a
majority of the land owners, without com-
pensating such as do not consent, is con-
stitutional. Jforqan v. Monmouth Plank
Road Co., 2 Dutch. 99.

12S An act of the legislature authorizing
a turni)ike company to build a turnpike
on a public highway, after getting such
liighway vacated according to law, and
providing that the company should pay to
all owners of land over which the road
passed, all damages, sustained by the con-
struction of such turn])ike road. als<j for

all cbimages done to adjoining lands, and
all materials taken therefrom, imt pro-
viding no compensaticjn for the value of
the soil occupied by the road, is constitu-
tional. Wright v.' Carter, 3 Dutch. 7().

129. If a road already formed and bridges
already built be owned l)y an individual as

private property, a public highway cannot
1)6 laid over them by surveyors, so as to
take the improvements for the use of the
public. The word land, in the road acts^

of New Jersey and in the exce])tion in the
constitution, means land in its popular
sense, without the improvements vipon it.

In re Highwaij. 2 Zab. 293. See State \\

Snedeker, 1 Vr. 80, 83. See Bridges, '0. 8, 9.

130. The act incorporating the Camden
and Atlantic Railroad Company gives no
power to lay the said road across a public
highway, without first making compen-
sation to the owner of the soil. Starr \.

Camden and Atlantic B. B. Co , 4 Zal). 592.

131. The authority to use a public high-

way for the purposes of a railroad, retain-

ing the use of such highway for all ordinary
purposes, subject only to the inconveni-

ence of the railroad, is not such taking of
private property from the owner of the fee

of the adjacent lands as is contempla-
ted by the provision of the constitution..

The easement of the highway is in the
pultlic. although the fee is technically in

the adjacent owner. It is the easement
only which is appropriated, and no right

or title of the owner interfered with. If
the legislature authorizes the company to

take the highway, and appropriate it to

its own use, by destroying the ordinary

and legal right of the public to use it as a
highway, then compensation must be pro-

vided ; because when the rights of the pub-

lic in it cease, then the use of it rev( rt? to

the person who holds the fee in the land.

In such case the legislature authorizes
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to be taken something which belongs to

the hind owner, to wit, the use of the hind.

MorrU (tnd Essex R. R. Co. v. Newark, 2

Stock. S~r2; Atty. Gen. \. Morrk and Essex

R. R. Co., 4 C. E. Gr. 38G; 5 Id. 530.

132. A grant of authority to lay and
operate a railway in thq streets of a city,

without recjuiring tlie consent of owners of

property along the route, is lawful. It

does not contiict with that clause of the
con.stitution requiring compensation to be
first made. Paterson Horse R. R. v. Pater-

son, 9 C. E. Gr. 158 ; Hinchman v. Paterson

Horse R. R., 2 C. E. Gr. 75.

133. That part of the land talcen was
part of a public street, does not affect

the right of the ovvners to com])ensation.

Morris and E.^^-^ex R. R. Co. v. Hudson Tun-
nel Co., K) G. E. Gr. 381; Atty. Gen. v. Hud-
son Tunnel Co., May, 1870, Chancery.

134. A private road, although open to

the use of the public, is not a ])ublic liigh-

way, and therefore, not being within the
exception in Art. I, | 13, of tlie constitu-

tion, private roads cannot now be laid, out
without providing compensation to tlie

'

land owner. Perrine v. Farr, 2 Zab. 356,

Green, C. J.

135. A public street cannot be laid out
longitudinally over the tow-path, of a ca-

nal, without compensation. State v. Neic-

ark. 4 Dutch. 529; Morris Canal Co. y. State,

4 Zab. (')2, 70.

136. The ordinance of Camden regulat-

ing party walls, is not unconstitutional.
The land is not taken for public use. Hunt
V. Amhruster, 2 C. E. Gr. 208.

137. Nothing in a municipal charter
can interfere v/itli or iini)air the vested
rights and privileges of any person or cor-

poration wliatever, except as to property
taken for public use upon compensation.
State, Associates, &c. v. Jersey City, 5 Vr. 32;
Plum V. Morris Canal Co. 2 Stock, 256.

138. The charter of Newark authorizes
a street opened by an individual on his

own lands, to be graded, &c., and the whole
expense to be assessed upon the lands of
such person. State v. Dean. 3 Zab. 335.

139. The destruction of private proper-
ty for public use, is taking it for public use
within the meaning of the constitutional
provision. American Pri)d Works v. Latu-

rence, 1 Zab. 248.

140. The right of eminent domain is the
right of the government to appropriate
private property to public use in case of
necessity. It is this taking for public use,

that is declared by the constitution of the
United States and that of New York, sliall

not be done without compensation. Hale
V. Lawrence, 1 Zab. 714.

141. The right of necessity is the right
of individuals, either singly or collectively,

in case of overwhelming necessity to in-

vade or destroy private property without
positive law. When this right is exercised
.by government, through and at the dis-

cretion of its officers, regulated by law, it

becomes the right of eminent domain.
Ibid.

142. The destruction of proi)erty for

public benefit by an officer authorized l)y

law to do it, is a taking for public use
;

and a statute authorizing it in New York,
where the constitution requires compen-
sation to be made for pro])erty taken for

public use, without providing an adequate
compensation, is unconstitutional and
void. Ibidu

143. The statute of New Y^ork author-
izing the destruction of property in con-
flagrations is not unconstitutional ; it is

the mere regulation of the right of neces-
sity and self-preservation, and not an au-
tlaority to take private property for public
use under the right of eminent tlomain.
S. C. 3 Id. 9, 590, Randolph, J.

144. The destruction of private prop-
erty, either total or partial, or the diminu-
tion of its value by the act of the govei-n-

ment direc^tly, and not merely incident-
ally aflfecting it, which deprives tlie owner
of the ordinary use of it, is a taking with-
in the constitutional provision which can
only be exercised under the riglit of emi-
nent domain, on just compensation made.
Trenton Water Power Co. v. Rajf, 7 Vr. 330.

145. A destruction in tlie abatement of
of a public nuisance, for the public
safety or health, is not a taking of private

property for public use, without compen-
sation or due process of law, in the sense
of the constitution. Manhattan Co. v. Van
Keuren, 8 C. E. Gr. 251.

146. A statute authorizing the expense
of improving a public street, to be assess-

ed in the proportion of two-thirds on the

property abutting on such street, and the
remaining third on the public at large, is

unconstitutional. State, Agens v. Newark,
8 Vr. 415. Supra, ? 118.

147. The state is the absolute owner of

the land in all navigable water within
its territorial limits, and such land can be
granted to any one, either public or pvi-

vate, witliout making compensation to

the owner of the shore. Sterens v. Pater-

son R. R. Co., 5 Yr. 532.

148. The bridges belonging to a county
are public property, held for public use,

and are not within tlie protection of the
constitutional provision which forbids pri-

vate property to be taken for public use
witliout compensation. The legislature

have power to direct in what manner such
bridges shall be a])i)ropriated to public

use; and may authorize them to be taken
by a turnpike company for part of its

road, witliout compensation. Freeholders

of Monmouth v. Red Bank Co., 3 C. E. Gr.

91.

149 The legislature has the right to au-

thorize the construction of a i)ublic work,
which will interfere with the enjoyment of

a public right of navigation, and that
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without providing: compensation. Sugar
Rt'tiiiiiKj Co. V. Jrrsftf Citij, 11 C E. Gr. 'lAl

.

See Bkii>gks, <;i/ i")-:^8.

150. The cHuistitutional rcstriclion tliat

private property .sliall not be taken for

public use witluMit oonipensation being
first made, does not apply to the power of

taxation. State, Agctis v. Newark, G Vr.
1()S : reversed, 8 Vr. 415.

151. The constitutional restriction on
taking private property without compen-
sation, is conlined to a single branch of

the legislative authority, the right of emi-
nent domain, and has no apiilication to an
assessment made inider the police pow-
ers of the legislature. State, Brittin v.

Blake, 7 \r. -t-to.

152. Double taxation is not unconstitu-
tional. State V. Brauin, 3 Zab. 485,494;
State V. Bentley, 3 Zab. 529, 542 ; State v.

Keivark, 1 Dutch. 315, 2 Id. 519; State,

Farmer.i Bank v. Cook, 3 Vr. 347, 353.

153. A tax upon the persons or i^roiDerty

of A. B. and C. individually, whether des-

ignated by name or in anj- other way,
which is in excess of an equal appor-
tionment among the persons or property
of the class of persons or kind of prop-
erty subject to such taxation, is, to the ex-

tent of such excess, the taking of private

property for public use witliont compen-
sation. State, Trustees v. Readington, 7 Vr.

66 ; State, Trenton Water Power Co. v. Par-
ker, 3 Vr. 426.

See Emixext Domain.

(6) Imprisonment for debt.

154. See Aerest, Execution.

(7) Right of petition.

155. The court of chancery has no power,
by injunction, to restrain any citizen from
petitioning either branch of the legisla-

ture, upon any subject of legislation in

which lie is interested. Such restraint

would be an unauthorized abridgment of
his political rights. Story v. Jersey City

Plank Road Co., 1 C. E. Gr. 13.

(b) Legislature.

(1) General powers.

156. The legislative power in all repre-
sentative governments, and in !Xew Jersey
by the express words of the constitution,

is vested in the legislature, and cannot be
exercised directly by the people, or in any
other mode than that prescribed bj' the
constitution, and an act passed in any
otlier wav is void. City of Paterson v.

Society, d-c., 4 Zab. 38-5.

157. The power of the legislature is not
omnipotent ; it has boundaries beyond
which it may not pass. It cannot author-

ize private property to be taken for ])ub]ic-

use, without providing for a just remunera-
tion ; and in regard to those jiublic rights
wliich appertain to the citizens generally

—

a common proi)erty, it cannot make such
disposition of them as entirely to defeat
the citizens of their common rights. Atty.

Gen. v. Stevens. Sax. 369.

158. The legislature cannot divest itself

or its successors, of its sovereignty, or ex-
tinguish the trusts committed to its cus-
tody for the pul)lic welfare. It not only
may, but must determine in what manner
that sovereignty .shall be exercised. Del.

and Rar. Canal Co. v. Rar. and Bel. Bay R.
R. Co., 1 C. E. Gr. 321.

159. Query. Has the legislature tho
power to make a man a judge in his own
case. Schroder v. Ehlers, 2 Vr. 44. See
Peck v. Freeholders of Essex, 1 Zab. 656;.

State, Winans v. Crane, 7 Vr. 394.

160. How far a private act of the legis-

lature can settle a title, all the parties in
interest petitioning therefor. Croxall v,

Shererd, 5 ^Ya\].26S.
161. A statute simply granting lands of

A., to which the state has no title, unto B.,

is void, because this is no part of the legis-
lative power, which is the only power
vested in the legislature. Colgan v. 3Ic-

Keon, 4 Zab. 567.

162. Delegation of power. The grant
of power to a j^lank road or turnpike com-
pany to appropriate a public road to their
use, upon obtaining the consent of a ma-
jority of the voters of the township, is not
a delegation by the legislature of the law
making power to the people. Morgan v^

Monmouth Co., 2 Dutch. 99.

163. Conferring on a board of freehold-

ers, or other body, the power to fix rates

of ferriage is not a delegation of the legis-

lative power, vested by the constitution in
tlie legislature. Freeholders of Hudson v.

State, 4 Zab. 718.

164. A provision that a municipal char-
ter shall not take effect until approved by
a majority of the inhabitants in the dis-

trict incorporated, is not a delegation of
legislative power. Paterson v. Society, &c.,

4 Zab. 385.

165. The unlawful retailing of intoxica-

ting drinks or the keeping of tipi^ling-

houses, are not included in the category of
criminal otlences, tlie punishment of which
cannot, constitutionally, be delegated by
the legislature to a municipality, as of-

fences cognizable by it under the powers of

police. Howe v. Plainfield, 8 Vr. 146. Infra,

I 186.

166. The legislature has the right to

delegate to the board of managers of the-

geological survey, the discretion of deter-

mining the purpose for which the riglit of
eminent domain should be exercised. In
re lower Chatham, 6 Vr. 497.

167. The legislature cannot leave it to a
board of commissioners to determine in
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what proportion the expense of laying out

and opening a public avenue shall be
imposed on the townships of a county or

wards of a city. State, Gaines v. Hudson
-Co. Commissioners, 8 Vr. 12.

168. The Chatham local option law de-

clares the retail of ardent spirits without
license to be unlawful, and provides that

no license shall be granted if a majority

vote of the township is for " no license."

Held, that the act is constitutional. State,

Sand/onl v. Common Pleas of 3Iorris, 7 Vr.

72.

109. Discretionary power. Whether
ii scheme of inijiroveinent l)e of such pub-
lic utility as to justify a resort, f(.)r its fur-

therance, to the power of taxation and
eminent domain, is a matter to be decided
by the legislature. Tide Water Co. v. Cos-

ter, 3 C. E. Gr. 518.

170. Whether the construction of a rail-

road in the street of a city, would oi^erate

beneficially or injuriously to the public

right of wa}' ; whether it would prove a

public benefit or a public nuisance, are

questions to be determined by the legisla-

ture and by the citv council. Hinchman
V. Paterson Horse P. P., 2 C. E. Gr. 75;
Jforris and Essex P. P. Co. v. Newark, 2

Stock. 352.

171. Where the right to alter or amend
Si charter, whenever the public good may
require, is reserved, the legislature is the

proper tribunal to determine when the
right shall be exercised. State v. Miller, 1

Vr. 359; 2 Id. Tyll.

172. Whether the interest of the people
of the state would be best i^romoted by
suffering a draft, or levying a tax and pay-
ing bounties to volunteers and substitutes,

is a question of which the legislature is the

sole judge, and which they have full power
find authority under the constitution to

decide. State, Packman v. Demarest, 3 Vr.

528.

173. The mode of apportioning the tax

for local improvements and the extent of

territory that may be emljraced within it,

iire necessarily matters of legislative dis-

cretion. State, Sigler v. Fuller, 5 \y. 227.

174. The legislature is the sole judge and
arbiter to decide when streams within the
boundaries of the state, in which the tide

€bbs and flows, shall be considered as

liavigable, and maintained and protected
as such. Glover v. Powell, 2 Stock. 211.

175. They are the sole judges of the
policy of an act. State, Doyle v. Newark, 5
Vr. 230, 243.

170. The legislature alone has the power
to release dedicated lands and discharge
the public servitude in a street. Hohoken
Land Co. v. Hohoken, 7 Vr. 541.

177. The sovereign power may resume
the grant of a franchise before it has
been accepted, and rights acquired under
it. State, Brittin v. Blake, 6 Vr. 209 ; 7 Id.

442.

178. The legislature may give additional

powers, from time to time, to corj^orations;

and acts of the cori^oration, in pursuance
of such authority, are binding, unless they
conflict with vested rights or impair the
obligation of contracts. Gifford v. New
Jersey P. P. Co., 2 Stock. 171; Zabriskie v.

Hackensack P. P. Co., 3 C. E. Gr. 178 ;
Dela-

ware, ci-c. P. P. Co. V. Irick, 3 Zab. 321;
Black V. Del. and Par. Canal Co., 9 C. E. Gr.

404.

179. The authority of the legislature to

convert the property of an infant from real

to personal, cannot be questioned ; and
wliere there is no breach of trust, or vio-

lation of good faith, or sinister design on
the part of the guardian who applies for

the law, the act cannot be impeached.
SnowJiili V. SnowhiU, 2 Gr. Ch. 20. [Now
prohibited by Const. Art. IV., Sec. IV.. | 7].

180. The commissioners appointed un-
der the act of 1854, [P. L. 235), were au-
thorized by the act of 1855 (P. L. 270), to

proceed and make the assessments anew.
The assessments under the act of 18^34

were annulled and made void by the act

of 1855, and the commissioners were di-

rected to proceed anew to discharge the
duties imposed upon them by the several

acts. It was not requisite that they should
be newly commissioned lor the purpose.
Without legislative authority they were
functi officio, but it was competent for the
legislature to clothe them with all the au-
thority they could derive from a new ap-

pointment. Miller y. Crai(j, 3 Stock. 175.

181. Municipalities. The grant of

powers of local government to a munici-
pal corporation is not a contract, but an
exercise of legislative power ; and the legis-

lature may, at any time, take away, re-

sume, or limit such power. State v. Branin,
3 Zab. 485 ; Paterson v. The Society, cCr., 4
Zab. 385 ; Pader v. Poad District, 7 Vr. 273

;

Jersey City v. J. C. and Bergen P. R. Co., 5
C. E. Gr. 300.

182. Assessments for local improve-
ments arc a jiart of the great legislative

prerogative of taxation. Mayor, &c. ads.

State, Batten, 3 Vr. 453; State, Sigler v. Ful-

ler, 5 Vr. 227 ; State, Agurs v. Newark, G Vr.

168; 8 Id. 415; Kohler v. Guttenburg, June,

1876. See Municipal Corporations, Taxes,
Clams and Oysters, § 2.

(2) Police powers.

183. The laws regulating partition fences,

party walls, the enclosure of woodlands,
the ditchins; and embanking- of meadows,
and other like police regulations, whether
general or special laws, are an ancient

branch of legislation. Their object is to

regulate the management and enjoyment
of i)roperty by the owners. Or a majority

of them, at their common expense, and
they are a proper and constitutional exer-

cise of legislative power. Coster v. Tide
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Water Co., 3 C. E. Gr. 55, 518 ; Benlan v.

JRmr Co., 3 C. E. Gr. G9 ; G Vr. 212.

184. An act to authorize the drainage of
marsliy hinds licld to be constitutional, al-

thouich the land owner may i)Ossilily be
burdened in excess of the advantages ac-

tually realized from 'the work d(jne under
it ; the project being entirely within the
control of those to be affected by it, the
presumption is that they will enter upon
no undertaking which will not prove re-

munerative. State, Brittin v. Blake, G Vr.
2(»S ; In re Lower Chatham, G Vr. 41)7.

bS"). The legislature have the power to

pass an act directing the removal of mill

dams, on the ground that they are detri-

mental to the health of the surrounding
country, upon jjroviding just compensa-
tion ; and they may provide compensation
by assessment upon property, and may
designate the territory, or land, which
shall be assessed for the purpose. Miller

V. Craig. 3 Stock. 17G. Supra, ^ 1U5.

ISG. The legislature, under the power to

make police regulations, may prohibit the
retail of alcoholic stimulants. State, San-
J'ord V. Common Pleas of Morris, 7 Vr. 72.

Supra, § 165.

(3) Ex post facto laics.

187. Applies only to laws of a criminal
or penal nature. State, Bonney v. Bridge-
irater, 2 Vr. 133, 135 ; Den. Low v. Goldtrap,

Coxe 272, 27G and note; Suydam v. Receiv-

ers, d-c, 2 Gr. Ch. 114. See Statutes, II,

(6).

188. An act declaring that in certain

cases payments made in continental mo-
ney, should be credited as specie. Held, ex

post facto, and inoperative. Taylor v. Read-
ing,'4, Hal. 444. Supra, \ 10.

(4) Ohligation of contracts.

189. A legislative charter is a contract
between the state and the corporators,
which the state cannot impair. Zabriskie
V. Hackensack R. R. Co., 3 C. E. Gr. 178.

Supra, ^ 93.

190. If certain rates of toll and fare be
fixed by the charter of a company, a sub-
sequent act, inflicting severe penalties on
the company for exceeding the charter
rates, is no violation of the contract of the
charter, and is not unconstitutional. Cam-
den and Amhoy R. R. Co. v. Briggs. 2 Zab.
623.

191. A lease of the corporeal works and
property with the franchises to another
corporation, for nine hundred and ninety-
nine years, is such a novation of the un-
dertaking as will impair tlie obligation of
the contract. Black v. Del. and Rar. Canal
Co., 9 C. E. Gr. 455.

192. " Xo irrepealable contract " can re-

sult from provisions in a charter which is

made in terms subject to alteration, amend-

ment, or repeal by the power granting it.

State, Morri.'< and Essex R. R. Co. v. Miller
1 Vr. 3(;.S; 2 /6. 521.

193. The reservation in a charter, that
the state may, at any time, alter, amend,
or repeal it, is a reservation made by the
state for its own benefit, and is not intend-
ed to affect or change tlie rights of corpo-
rators as between each other. Nor does it

authorize the state to authf>rize one i>art
of the stockholders, for their own benefit,
at their mere option, to change their con-
tract with the other jiart. Zfdn-i.skie v.

Hackensack R. R. Co., 3 C. E. Gr. 17>;.

194. A grant of an additional franchise
to a corporation, not aflecting or impair-
ing those before granted, does not alter or
modify the charter, if it does not compel
the corporation to exercise such franchise.
Such grant can be made, whether tlie right
to alter and modify be reserved or not.
But in neither case can the corporation be
compelled to accept them, nor can part
of the corporators accept them, without
the consent of all. Ibid.

195. Lands purchased for the Brotherton
Indjans in this state, and exempted from
taxation, cannot be afterwards taxed in
tlie hands of their vendees. State v. Wilson,
Pen. 300 ; 7 Cranch 1G4.

196. The clause in the charter of the
proprietors of the bridges over the rivers
Passaic and Hackensack, which declares
that it shall not be lawful for any person
or persons whatsoever to erect, or cause
to be erected, any other bridge or bridges
over or across the said river, constitutes a
contract on the part of the state, which
cannot constitutionally be annulled or ab-
rogated. Proprietors of Bridges v. Hoboken
Land Co., 2 Beas. 81 ; 2 Beas. 503 ; 1 Wall.
116.

197. It is immaterial whether the instru-
ment by which the public faith is pledged
is in its terms a contract, or in form a
mere legislative enactment ; in either
event it is equally a contract within the
meaning of the constitution. Ibid.

198: The proprietors of the bridges over
the rivers Passaic and Hackensack have,
by contract with the state, the exclusive
franchise of maintaining said bridges, and
taking tolls thereon, and such contract is

within the protection of the constitution,

which declares that no law shall be passed
impairing the obligation of contracts.

Ibid.

199. The regulations of our insurance
laws are not merely for the purpose of

revenue,—they impair the contract made
in violation of them, so far, at least, as

concerns the right of the foreign corpora-
tion to sue on it. Columbia Fire Ins. Co. v.

Kim/on, 8 Vr. 33.

200. The act of March 13th, 1866, in-

vesting the court of chancery witli the
power to order the property of an insol-

vent corporation, encumbered with mort-
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gages or other liens, the legahty of which
is brought in question, etc., to be sold

clear ot encumbrances, is not in violation

of the constitutional provision, forbidding
the passage of a law impairing the obliga-

tion of contracts, <fcc. Const., Art. IV, Sec.

VII,
'i

3. It neither impairs the obligation

of contracts, nor deprives the creditor of

anv pjreviously existing remedv. Potts v.

New Jersey Arms Co., 2 C. E. Gr. 305, 516;
Martin v. Somerville Co., 3 Wall. Jr. 206;
MklAleton v. ^Y. J. West Line R. R. Co., 10

C. E. Gr. 306 ; 11 Id. 269 ; Rader v. South-

easterly District. 7 Vr. 273. See Potts v.

Trenton Water Poicer Co., 1 Stock. 592.

201. The seventh section of the act of

1854, assessing the tax on the mortgagor,
where the mortgagee resides out of the
township, is not unconstitutional as im-
pjairing the obligation of contracts. Cook
V. Smith, 1 Vr. 387.

202. An act of the legislature, the effect

of which is to make a loan of money be-

come due before the time fixed in the con-
tract, cannot be enforced. Randolph v.

Jliddkton, 11 C. E. Gr. 543.

See Bou^-TY, | 8, Taxes.

(5) Deprivation of a remedy or ve-^ted right.

203. A remedial statute, superseding a
remedy in force at the time of making a
contract, and giving the party satisfaction

in a shorter time and more direct mode,
does not deprive him of a previously ex-

isting remedv. Potts v. New Jer.'sey Arms
Co., 2 C. E. Gr. 395.

204. Any legislation, the effect of which
is to deprive a party of the power to resort

to the person or any property which, as

the law was when the contract was made,
might have been taken or applied in satis-

faction of his demand, is within the pro-
hibition of paragraph 3, Sec. VII, Adicle
IV, of the constitution of New Jersey,

which prohibits the legislature from pass-
ing any law " depriving a party of any
remedy for enforcing a contract which ex-

isted when the contract was made." But
the legislature may make laws incident-

ally affecting the pursuit of remedies for

enforcing existing contracts, stich as regu-
lating the admission of evidence, the
course of practice, and similar acts, alter-

ing in mere matters of form the means of
realizing the benefits of a contract, leav-

ing the sub.stance of the remedy unaffect-

ed. Rader v. Southeasterly District, 7 Vr.
273.

205. Riparian owners have a vested
right in the benefits and advantages aris-

ing from their adjoining the water, of
which they cannot be deprived without
compensation. Bell v. Goutjh. 3 Zab. 624,
Nevius, Ogden and Potts, Justices.

206. The right of a plaintiff in execu-
tion to recover against a constable for neg-

lect of duty in the service of an execution
is a vested right, and a repeal of the stat-

ute rendering the constable liable will not
defeat the recovery. Hunt v. Gulick, 4
Hal. 205

207. A subsequent .statute cannot change
or divest estates, vested before its pa.ss-

age. The act relative to trustees, passed
April 1st, 1868, so far as intended to be re-

trospective, is inoperative. Boston Frank-
Unite Co. v. Condit, 4 C. E. Gr. 394; Den.
Berdan v. Van Riper, 1 Harr. 7 ; Den. Spa-
chius V, Spachius, 1 Harr. 172 ; Den. James
v. Dubois, 1 Harr. 285.

208. An act of the legislature, which in
a particular case authorizes the surrender
of a power, when simply collateral, or
confirms such surrender when made, is

constitutional and valid; it diverts or
takes awav no vested or settled rights.

Norris v. Thompson, 4 C. E. Gr. 308 ; 5 Id.
489.

209. The owners of adjac6nt lots have
no ve.sted right to require a turnpike com-
pany to bear the expenses of grading, &c.,

nor to have the road continued at its ori-

ginal grade. State v. New Brunswick, 1 Vr.
395.

210. The supplement to the charter of
the city of Hudson, of the 15th March,
1861, authorizing the common council to
grant permission to any persons or corpo-
rations to lay railroad tracks through the
streets, and run cars on them, under such
licenses and conditions as the said council
should think proper, and subject to be re-

voked at pleasure. Held, to be prospec-
tive, and not to affect existing rights.

State V. Hoboken, 1 Vr. 225. See Jersey City

&c. Horse R. R. v. J. C. and Bergen R. R.
Co., 6 Vr. 550.

See Statutes, III.

(6) Laus to embrace but one object.

211. The act of the legislature of March
11th, 1868, entitled " an act to amend an
act to incorporate the Town of Union, in

the township of Union, in the county of
Hudson, approved ^farch 29th, 1864," and
which act, after reciting an ordinance
made Ijy the couneilmen of said To»vn of
Union, entitled "'an ordinance to author-
ize the construction of a sewer in the
Hackensack plank road, from a point one
hundred feet westerly of the Bergen line

road, to a point three hundred and sixty

feet easterly from Durar street," passed
April 30th,' 1866, validates the said ordi-

nance, and all the proceedings had under
it, as fully as if every provision of the
town charter had been complied with, and
provides that no certiorari shall be had or
maintained to set aside the same. Held,

not to be void under that provision of our
state constitution, which directs that every
law shall embrace but one object, and
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tliiit shitU be expressed in the title. State,

Walter v. Union, 4 Vr. 350.

1212. Tlie unity of the objcft must be

I

sought in tlie end wliich the lo,u;islivtive act

Surposes to acfoniph-sh, and not in the
etails i)rovided to reacli that end. lOid.
213". Tlic degree of particularity which

must be used in the title of an act, rests

in legislative discretion. Jhiil.

214. There are many cases where the ob-

ject might, with great propriety, be more
specifically stated, yet the generality of

[
the title will not be fatal to an act, if b}"-

fair intendment, it can be connected with it.

Ibid.

215. The township of Hammonton, in

Atlantic county, was set apart from the
townshij»s of Mullica and Hamilton in

1SG5. The act was entitled " an act to in-

corporate the town of Hammonton, in the
township of Mullica, in the county of At-
lantic." Held, that the omission to men-
tion the township of Hamilton in the title

of the act was not material, and that the
object of the act, as expressed in the
title, was a sufficient compliance with the
provisions of Art. IV., Sec. VII., of the
constitution. State, Curry v. Elvins, 3 Vr.
362.

216. The act of the loth of April, 1868,

entitled " a further supplement to the act

entitled ' an act to revise and amend the
charter of the city of Xewark, approved
March 11th, 18.57,'" the first four sections

of which refer to an assessment thereto-
fore made by the defendants, for certain
improvements made in said city, and
which, on account of certain informalities
and defects in the proceedings, could not
be collected, and provides for a new asses.s-

ment, in a manner therein set forth, and for

other assessments of a like character; the
fifth section confers certain powers upon
the common council, in reference to lay-

ing out and opening streets and squares,
and the sixth section tixes the time within
which the tax lists shall be delivered to the
I'eceiver of taxes and auditor of accounts,
and requires the receiver of taxes to de-
liver to the city treasurer the list of taxes,

after the final return of the collector of ar-

rears shall have l)een made in each year.
HeJd, that the act had but a single object,

Avhich was to make an amendment or ad-
dition to the city charter, whereby certain
defects found to exist therein might be
remedied : that the object was sufficiently

expressed in the title, and the act does not
contravene that section of the constitution
which provides that every law shall em-
brace but one object, and that such object
shall be expressed in the title. State, Doyle
v. Newark, 5 Vr. 236.

217. In the act of March 24th, 1862, (P.

L. p. 271), the object of the law is not very
clearly expressed, by the title, but it is

single and for one purpo.se, and is not
within the provision of the 7th section, 4th

11

article of the constitution. Dcegan v. Mor-
row, 2 Vr. LSI").

218. The snp|»lcment to the Newark and
Bloomlield R. R. Co. does not contravene
the article of the constitution of this state
which declares that every law shall em-
brace but one object, and that shall be ex-
pressed in the title, as the objects in the
statute are parts of the same enterprise,
and have a proper relation to one another.
Giff'ord V. New Jersey R. R. Co., 2 Stcjck.

172.

219. The act entitled " an act relating to
taxes to be paid l)y the Erie Railway Com-
pany for certain property owned, lea.sed,

used or occupied in this state," (1870, p.
1168), relates to the property of the Long
Dock Co., used or occupied by the said
railway company, and therefore embraces
but one object, which is sufliciently ex-
pressed in its title. State, Long Dock Co. v.

Haight, 7 Vr. 54.

(c) Executive.

220. The governor, as the supreme ex-
ecutive of the state (and he alone), hath
authority in the recess of the legislature,

to fill a vacancy in the office of clerk of
the inferior court of common pleas. State

V. Parkhurst, 4 Hal. 427.

221. The right to remove a state officer

for misbehavior in office does not apper-
tain to the executive office. Such act is

judicial, and belongs to the court of im-
peachments. State, Board of Commissioners
V. Pritchard, 7 Vr. 101.

222. Certain police commissioners of
Jersey City, appointed by statute, having
been convicted upon indictment of con-
spiracy to cheat the city, and the governor
having declared their otfices to be thereby
vacated, and having appointed their suc-
cessors. Held, tliat such executive action
was illegal and void. Ibid.

223. the governor will not be compelled
to produce in court any paper or docu-
ment in his po.ssession ; he will be allowed
to withhold it, or any part of it, if, in his

opinion, his official duty requires him to

do so. Thompson v. German Valley R. R.
Co., 7 C. E. Gr. 111.

224. The governor cannot be examined
as to his reasons for not signing an act of

the legislature, nor as to his action in any
respect regarding it. But he is bound to

appear and testify as to the time an act

was delivered to him. Ibid.

225. Where the governor is required by
law to issue a commission", in accordance
with the determination of the board of

county canvassers, the court will not award
a mandamus directing a commission to be
issued in conflict with such determination,

although it appear affirmatively that the

decision of the board of county canva.*sers

was based upon illegal evidence, and is
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contrary to the truth of the case. State v.

The Governor, 1 Dutch. 331.

226. The court has no i^ower to award a
mandamus, either to conij^el the execution
of any duty enjoined on the executive hy
the constitution, or to direct tlie manner
of its performance. Ibid.

227. A pardon expressly remitting a fine

paid by a person convicted of a crime,
will not entitle him to a return of it ; the
constitution of this state, not having given
such power to the governor, and those
acting with him. Cook v. Freeholders of
Middlesex, 3 Dutch. 637.

(d) Judiciary.

228. The act authorizing certain of the
justices of the supreme court, during term
time, to sit apart for the hearing of com-
mon business, is not unconstitutional. It

is not necessary that the whole, or a
majority of the justices constituting that
court, vmder the constitution, should hear
or determine anv particular cause. Wood
V. FitMan, 4 Zab. 838.

229. The phrase " as heretofore," in Ar-
ticle YI, section 1, of the constitution, if

descriptive of the jurisdiction of this court,

has no important significance, as the juris-

dictions of all the constitutional courts, by
necessar}' intendment, are established as

they existed antecedently to the date of

the constitution. Harris v. Vanderveer, 6

C. E. Gr. 424.

230. The judges who concurred in the
judgment below are excluded from sitting

on the review, in the court of errors and
appeals, although there had been no argu-
ment below, and no formal opinion deliv-

ered. Gardner v. State, 1 Zab. 557.

231. But this does not exclude them
from voting or expressing opinions on
preliminary and collateral motions. The
exclusion only applies to the hearing of

the cause. Engle v. Cromlin, 1 Zab. 5(31.

232. A law which ])rovides that no judg-

ment of the supreme court shall be reversed
by the court of errors unless a majority of

those members of the court who are cojn-

petent to sit on the hearing and decision

of the case shall concur in such reversal,

is unconstitutional. Clapp v. Ely, 3 Dutch.
622.

233. History of the constitutional juris-

diction of circuit courts. State, Duff'ord v.

Becue, 2 Yr. 302.

234. The supreme court has the power
.to declare an act of the legislature void as

being contrary to the constitution. State

v.Parkhurst,^B.i\,\.4-27. Supra, I 2.

235. The proper office of courts of jus-

tice is to adjudicate upon, and to protect
and enforce the legal and equitable rights

of parties litigant, as they are established

by existing laws. It is no part of their

appropriate function to determine in ad-

vance, whether a proposed law maj- or
may not be enacted consistently with' the
rights of parties, or to interfere directly or
indirectly Avith the course of legislation.
Stonj V. Jersey City Plank Road Co., 1 C. E.
Gr. 13.

236. The court will relieve against pri-
vate acts of legislative bodies, obtained by
fraud. Tomkins v. Tomkins, 3 Stock. 512.
Supra, I 8.

237. Acts of the legislature can only be
set aside when some radical principle is

violated. State, Sigler v. Fuller, 5 Yr. 227
;

Staie, Doyle v. Newark, 5 Vr. 236.

238. And not because such act is unjust.
State V. Branin, 3 Zab. 484.

239. Or, impolitic. State, Doyle v. New-
ark, 5 Yr. 237, 243 ; Greenville v. Seymour,
7 C. E. Gr. 4.58.

240. An act is not necessarily void be-
cause it contains an unconstitutional fea-

ture ; it is operative for all purposes ex-
cept that in which it comes in conflict
with the fundamental law; and in that
particular the difliculty may be removed
or those aftected by it may not choose to
complain, in which case the courts would
not interfere. Morgan v. Monmouth Plank
Road Co.. 2 Dutch. 99.

241. Whether the vise for which proper-
ty is taken is a public use, is a question
of law, to be settled l)y the judicial power.
"Where the use is a public use, the legisla-

ture are the sole judges of the necessity or
expediency of exercising the power of emi-
nent domain in the particular case. But it

cannot evade the constitutional limitation
of its power, or make a private use a public
one, simply bv enacting that it is such. Cos-

ter V. Tide Water Co., 3 C. E. Gr. 55.
"242. Where a bill charges that an act of
the legislature is contrarj* to the constitu-
tion of the United States, in violation
of the rights of the complainant, and ille-

gal and void, the court will not, under the
general prayer for relief, declare such
act unconstitutional or void. Smith v. Tren-
ton Del. Falls Co., 3 Gr. Ch. 506 ; Doughty v.

Somerville and Easton R. R. Co., 3 Hal. Ch,
51 ; Troth v. Troth, 4 Hal. Ch. 237.

243. The court will not enjoin the use of
incorporeal rights by a corporation. Ste-

vens v. Paterson cCt. R.'^R. Co , 5 C. E. Gr. 126.

244. It will restrain such corporation
from turning the land owner out of pos-
session while the question of assessment is

pending in another court. Metier v. Easton
andAmboy R. R. Co., 10 C. E. Gr. 214. See
Morris and Es.se.r R. R. Co.\. Hudson Tunnel
Co., 10 C. E. Gr. 384. Ross v. Elizabeth &c. R.
R. Co., 1 Gr. Ch. 422. McTntyrex. Easton and
Amboy R. R. Co., 11 C. E. Gr. 42.5. Supra, \ Ti

.

245. Query. Whether in a prosecution
for libel, the jury can, by the constitution
of this state, on the cause being submitted
to them, lawfully disregard the instruction

of the judge as to the law of the case. State

V. Jay, 5 Yr. 368.
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CONTEMPT.

I. \\'hat Constitutes a CoxTEMin'.

(a) Officers.

(b) Witnesses.

{c) Court.

d) Parties.

e) Others.

II. Power to Pl'xish Contempts.

III. PllOCEEDINGS.

I. What Constitutes a Contempt.

(a) Officers.

1. When no return is made of the writ
of habeas corpus, and the service of the writ

is proved, it is a contempt of court, and an
attachment will issue against the one dis-

obeying the writ. State v. liaborg, Pen. 545.

2. It is not a contempt of court, to serve
a person with a summons while attending
the court as a party in a cause or as a wit-

ness. This privilege extends to exemption
from arrest and no further. Blight's Re. v.

Risher, Pet. C. C. 41; overruled in Parker
v. Hoti-hkiss, 1 Wall. Jr. 261.

3. It is a contempt of court to serve pro-

cess, either of summons or capicts, in the
actual or constructive presence of the
court, for which the officer may be pun-
ished. Ibid.

(b) Witnesses.

4. It is contempt of court for a witness
to disobey a subpoena regularly served up-
on him, for which he is liable to be pun-
ished bv attachment. State v. TrunibuU, 1

South. 140.

5. The dignity of an office, or the mere
fact of official position, is not of itself an
excuse ; and whether the official engage-
ments are sufficient, must be determined
by the circumstances of each case. Thomp-
son V. German Valley R. R. Co., 7 C. E. Gr.

111.

6. In the case of the executive, the
/ court would hardly entertain proceedings
to compel him to testify by adjudging him
in contempt. It will be presumed that the
chief magistrate intends no contempt. Ibid.

7. A subpoena duces tecum commanding
a party only to appear at a certain place
and time named in the writ, and bring
with him a certain book, but omitting the
direction to testify, is invalid, and the par-

ty refusing to obey it cannot be attached
fur contempt. Slurray v. Elston, 8 C. E.
Gr. 212.

S. An attachment for contempt Avill not

lie against a witness in a certiorari case,
who disobeys a sulipcena i.ssued l)y an at-
torney, witliout leave of the court. State
V. Newark &c. Turnpike Co., Pen 339.

(c) Court.

9. Where the sessions have declined re-

turning an indictment upon a certiorari, a
•rule to return, itc, or show cause why an
an attachment for contempt should not
issue, is the proper course of procedure.
State V. Hunt, Coxe 287.

10. A justice is not bound to convey his
return on a certiorari to the supreme court,
and an attachment will not issue against
him for contempt in not making return
to the certiorari. Anonymous, Pen. 323.

11. If a justice proceed after certiorari

served on him, it is a contempt. McQuade
V. Emmons, June, 1870 ; State v. Bowen,
Coxe 287 ; 3Iairs v. Sparks, 2 South. 513,
516; Ludlow v. Ludlow, 1 South. 389.

(d) Parties.

12. The court maj' enforce the payment
of costs of suit by attachment. Gilliland v.

Rappalyea, 3 Gr. 138 ; Somers ads. Sloan, 3
Harr. 40, 48.

13. Where the defendants violate an in-

junction, an attachment will issue against
them for contempt. Newark Road Co. v.

Elmer, 1 Stock. 755 ; Gibbons v. Livingstone,

1 Hal. 230, 274.

14. But where the spirit of the injunc-
tion is not violated, he will not be adjudged
guilty of contempt. Fraas v. Barlement, 10
C. E. Gr. 84; Magennis \. Parkhurst, 3 Gr.
Ch. 433.

15. The court will punish the violation

of its order for the injunction, though the
writ be not served, if it appear that the de-

fendant knew of its existence. Haring v.

Kaufman, 2 Beas. 397; Endieott v. Muthis.

1 Stock. 110, 114.

10. The injunction, as well as the attach-

ment to enforce obedience to the order for-

merly made in favor of the purchaser of
premises sold under a foreclosure, is now
disused. Fackler v. Worth, 2 Beas. 395.

17. When it did not appear to what ex-

tent the injunction had been violated, the
matter was referred to one of the masters,

to ascertain and report before the attach-

ment should issue. Newark Road Co. v.

Elmer, 1 Stock. 755, Green, C J.

18. Where the lessor of the plaintiff re-

fuses to join in the consent rule, and is

non-prossed, an attachment for costs will not
issue against him, for he is not a party to

the recoi'd, and is liable for costs under
the consent rule only. Den. v. Hayne, 1

Zab. 245; Anonymous, 3 Hal. 308.

19. An attachment for not complying with,

the consent rule in ejectment, will be or-

dered, notwithstanding the defendant has
been discharged from imi:)risonment, as an
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insolvent debtor, since he entered into the

consent rule. Den. v. Hendrickson, 3 Harr.
366.

20. Where a partner agreed to a division

of partnership property, and afterwards re-

fused to execute such agreement, and is en-

joined from disposing of tlie ]»artnership

property, the mere separation of the

property, and his liaving it in his posses.-

sion, will not relieve him from an attach-

ment for co)itempt in selling it and taking
the proceeds to his own use. Fitzgerald v.

Ch7-istl, 5 C. H Gr. 90.

21. The diversion of a stream of water,

or any part of it, by a complainant, after

the allowance of a writ of injunction in his

favor, and before the service of the writ, is

an abuse of tlie process of the court. Shields

V. Arndt, 3 Gr. Ch. 235.

22. If a person in custody of the sheriff

escape, or sutler himself to be rescued, he
will be guilty of a contempt, and while in

such contempt has no standing in the

court whose process he resists, and is not
entitled to be relieved by another court.

State V. Ackerson, 1 Dutch. 209.

23. When a tax brought before the
court by certiorari is affirmed, the court
will, in its discretion, enforce the payment
thereof by attachment. Smith ads. State, 2

Vr. 216; Person v. Warren R. R. Co., 3 Vr.

441, 443 ; Silverthorne v. Warren R. R. Co., 4
Vr. 372 ; State v. Lewi.s, 6 Vr. 377, 380.

24. Where E. M. and wife were the lessors

of the plaintiff in an action of ejectment,
to stay proceedings in which the order was
granted, and in the writ of injunction the
suit restrained is described as one in which
E. M. alone is the lessor of the plaintiff,

there being no other suit pending in which
E. M. was the lessor of the plaintiff', and
no allegation that there was any doubt as

to the suit intended. Held, that there was
no sufficient reason to disregard the in-

junction. Endicott v. Mathis, 1 Stock. 110.

(e) Others,

25. It is a contempt of court for any per-
son to offer to make an arrangement with
a juror for the latter to convey by signal

how the jury stand with regard to their

verdict, after they have retired to consult.

State v. Doty, 3 Vr. 403.

26. The law directs the complete seclu-
sion of tbe jury, and any attempt to invade
such seclusion is an effort to infringe the
order of the court to that effect. Ibid.

27. It is a contempt of court in all jicr-

sons who resist the execution of its writs,

or treat contumeliously its officers in the.

lawful discharge of their duties; to so-
licit a witness to disobey a sul)])oena; to

offer insult to a judge for his conduct
while on the bench, or to publish any
thing relating to a cause pending in court,
and which has a tendency to prejudice the
public mind upon the subject, or which

contains improper strictures on tlie con-
duct of counsel, witnesses, or parties—all

these have been visited penally as con-
temyjts. Ibid. Beasley, C. J.

28. It is contempt of court for jurors to

overjDOwer the constable, and quit the jury
room for the purpose of getting food. Mor-
row v. McLennen, Pen. 069.

29. Attachments for not obeying a man-
damus to open a road, to be served on the
overseer after he went out of office, and
on the new overseer, refused. State v. Elk-
inton, 1 Vr. 335.

II. Power to Punish Contempts.

30. The power to punish by commitment
for contempt, is a power belonging only to

judges of certain courts, and does not arise

from the mere exercise of judicial func-
tions. In re Kerrigan,- 4: Vr. 344.

31. The power, so far as it may be exer-
cised by judicial officers, is an incident to

a court, belonging alike to civil and crimi-
nal jurisdiction, but not extending at com-
mon law, below such as are courts of re-

cord recognized in the common law. Ibid. .

32. Where the recorder of H., being only
a judge in summary proceedings, and with-
out ministerial power to commit in execu-
tion, committed a party for contempt, his

action was entirely outside his jurisdiction.

Ibid.

33. If the party was guilty of contempt,,
his offence could only be punished by in-

dictment. Ibid.

34. The court of oyer and terminer has
power to commit to close confinement any
one guilty of contempt. Truax v. Roberts,

1 South. 288.

III. Proceedings.

35. To justify the court in granting an
attachment against a witness for contempt,
the facts must be clear and strong. It

must be proved that the process was
strictly and legally served, and that the
disobedience was of such a nature as to

indicate a design to contemn the process
and authority of the court. State v. Trum-
bull, 1 South. 139; Parrot v. Quernan, July,

1829, Chancery.
36. The answer to the interrogations, in

case of an attachment for a contempt,
must be delivered ore tenus. State v. Fisler,

1 Hal. 305.

37. The sheriff's return is conclusive evi-

dence of the escape of the defendant, and
he may be punished for contempt without
the usual examination or interrogatories,

.
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as no denial on sucli inlciTOgatovies will

excuse liim. Slaic v. Ackcr^ion, 1 Dutch. 209.

38. Proceedings on attachment for con-

tempt in violating an injunction, permitted
to stand over, on the ground that .steps

were being taken ])ermanentl\' to abiile

the nuisance, the complainants, therefore,

not invoking immetliate action by the
coni't ; but attacdnnent to be promptly
issued, unless the nuisance be speedily

al)ated. King v. TJiC Town of Union, 9 C.

E. Gr. .')53.

39. Such writ is not in the nature of

the civil process of ca. sa. And it is not
requisite to endorse the sum due, in words
at length, upon the attachment. State v.

Guliclc, 2 Harr. 43,").

40. A party nnder an attachment for

contempt for an alleged breach of an in-

junction, is not confined to his answer to

the interi'Ogatories exhibited to him, but
may (wainine witnesses to exculpate him-
.self from the charge. Mar/ennis v. Park-
hurst, 3 Gr. Ch. 433.

41. The party alleging a contempt must
make it out clearly to the satisfaction of

the court. Ibid.

42. Query. Should the depositions on
the i^art of the defendant be taken l)y leave

of the court.. Ibid.

43. If the accused deny the contempt,
or do not clearly show it by his answers,
the prosecutor may examine witnesses to

prove it. Ibid.

44. An attachment for contempt, Iteing

in the nature of a criminal proceeding,
costs are not usually allowed. Ibid., Infra,

^47.
45. Where a party is in contempt for

disobedience to an injunction, he cannot
projjerly have a hearing on a motion for

its dissolution, but when the nature and
extent of the punishment to be inflicted

for such contempt, depend on the deter-

mination of the question whether the in-

junction shall be continued or not, the
hearing may be allowed. Endicott v. Ma-
ihis, 1 Stock. 110.

46. The court will not allow its process
to be disregarded or evaded on mere tech-
nical grounds. Ibid.

47. Upon the quashing of an attach-
ment; for not obeying an award, the at-

torney of the defendant is entitled to the
same costs as in other civil cases. M'Der-
mott ads. State, 5 Hal. 03. Supra, I 44.

48. The notice of taking affidavits to

prove the commission of waste, (after a
rule of this court made upon the parties to

stay waste), in order to lay the foundation
of an a2:)23li cation for an attafchinent, is

properlj' served upon the party himself,
and need not be served upon his attorney.
Flomrnerfelt v. Zelkrs: 2 Hal. 31 ; State v.

Edsall, 5 Hal. 190, 191.

49. There must always be a notice of the
taking of affidavits to prove the waste, to

lay the foundation for an attachment. Ibid.

, 50. Query. Whether when the defendant
is brought in upon the attachment and
swears to his inability to pay costs, he
will be discharged. Den. v. Hendrickson,Z
Harr. 300.

51. The general rule is, that a contemner
who is in contempt, is never to l)e heard
by motion or otherwise, until he has clear-

ed his contenipt and paid tlic costs. Freese
V. Sivai/ze. 11 G. K. (Jr. 437.

52. 15ut wlici'e the conteni])! was the
non-performance of a final decree for

the payment of money, and the contemner
appeared before the court on an order to

show cause why an attachment should not
issue against him, declaring his readiness
to comply with the directions of the de-
cree at once, and to answer for his con-
tempt as the court should direct, he was
heard on application to oioen the decree,
and to be let in on the ground of surprise.

Ibid.

See Action, | 81, Appeal, ^ 19, Arbitra-
tion, I 112-14, Arrest, ^ 20, Attorney, 2

34.

CONTRACTS.

I. Parties.

(a) /)( (jeneral.

[b) Parties incompetent.

(1) Illiterate persons.

(2) Insane.

(3) Drunkards.
(4) Persons under duress.

II. Requisites.

(a) Assent of parties.

(1) Ofier.

(2) Acceptance.

(&) Execution.

( c ) Considera tion.

(1) In general.

(2) Assignment of a debt or
right.

(3) Prevention of litigation, or

a compromise.
(4) Promise for a promise.

(5) Moral obligation.

(6) Gratuitous promise.

(7) Debt barred by a statute

or decree.

[d) Delivery.

III. Construction.

(a) Construction is for the court.

(b) General rules.

(1) Intention of parties.

(2) Particular words.
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Parties.

(3) Whole contract to be con-

sidered.

(4) Strongest against the con-

tractor.

c) AmhiguUy.
d) In geneml.
e) Entirety.

if) Iviplied contract.'^,

(g) Purticnkd' contntcts.

IV. Illegal Conteacts.

(a) At common Imc.

(1) Against public policy.

(2) In restraint of trade.

(3) During war.

(4) Suppression of a prosecu-
tion.

{b) By statute.

{1 ) Fraudulent as to creditors.

(2) Gaming, lotteries, &c.

(3) Made on Sunday.

V. Performance and Breach.

(a) By whom performed.

(b) How performed..

(c) When to be performed.

\d) Excuses for non-performance.

[e) Notice, when necessary.

(/) Breach.

VI. Eescission.

VII. Modification.

VIII. Actions.

I. Parties.

(a) In general.

1. An agreement in form, in the singu-

lar number, signed in the name of a firm,

is joint, and not joint and several, or sev-

eral. Brown v. Fitch. 4 Vr. 418. See Bills
and Notes, I. [b), Bonds, |? 16-18.

2. A covenant purporting to be tripar-
tite, but executed by only two of the par-

ties, is incomplete and binds nobody. Em-
ery v. Neighbour, 2 Hal. 142, Kirkpatrick,

a J.

3. When any facts appear in evidence
from wdiich the jury can infer a joint con-

tract, the court will leave it to their deci-

sion. Bowne v. Thompson, Coxe 2.

4. G. and R., each owning a crop of corn
in severalty, commenced negotiating with
a miller for the sale of their crops jointly.

At a subsequent time G. alone completed
the bargain for the sale of both crops,

which E,. by admissions to third persons

recognized. Hehl, that this is a joint bar--

gain. Fiehl v. Bunk, 2 Zab. 525.

5. It is a matter for the jury to decide
whether a man contracts on his own ac-

count or as public agent, where the in-

tent is doubtful. Stewart v. Johnson, Coxe-
27.

6. If an agiocnient to take shares of
stock does not designate the person who
is to receive the money, the agreement is

imperfect on its face. Crane ads. Elizabeth

Ass'n., 5 Dutch. 302.

7. A contract is not void because the-

corporation with which it is inade is mis-
named therein. Hoboken Building Ass'n.

v. Martin, 2 Beas. 427; Upper Alloways
Creek v. String, 5 Hal. 323. See Convey-
ances, ^ 7.

8. An offer of a reward though general,

enures as a contract to any person who-
23erforms the stipulated service. Furman
v. Parke, 1 Zab. 310.

9. A mortgage given by a member of a
firm to the firm, is valid; it is in no sense

a mortgaye to hiinself. Gahvcty v. Fuller-

ton, 2 C" E. Gr. 389. .

10. The statute providing that the keep-
er of the state prison may contract for the*

labor of the prisoners, was intended to give

him power to contract for the term of his

ofl&cial existence, and a contract to last

for a longer term is not binding on his suc-
cessors or the state. Trask v. State, 3 Vr..

478. [See Rev. State Prison, Art. I.]

(b) Parties incompetent.

(1) Illiterate parties.

. 11. There can be no objection to a con-

tract made with a man in the habit of bu}'-

ing and selling, and transacting his own
business, because he was illiterate, unless-

he has been grossly deceived or fraudu-

lently imposed on. Rodman v. Zilley, Sax..

321.

12. It is material to the execution of an
instrument by an illiterate person, that it

be correct! V read to him. Sufern v. But-

ler, 3 C E.Gr. 220 ; 4 C. E. Gr. 202.

13. When a party who cannot read is-

sought to be bound by a writing under seal,

it nuist appear that he had it read to him
or knew its, contents. Dorsheimer v. Ror-

back, 8 C. E Gr. 46 ; afhrmed, 10 C. E. Gr.

516.

14. In bargaining with an ignorant and
illiterate man, without knowledge of the

situation or value of the property, strict

good taith should be observed by the other-

l)arty not to deceive him or to allow him
to be deceived. Hyer v. Little, 5 C. E. Gr.

443; Decker v. Hardin. 2 South. 579.

15. A simple reading of a deed to an
old and ignorant grantor, is not sufficient.

The officer taking the acknowledgment
should explain the contents and effect to-

him. Lyons v. Van Riper, 11 C. E.Gr. 337i-
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(2) Insane.

1(). A court of ef|uity will not, upon the
npplicrttion of the lunatic, or those claiin-

inj;' uutler him, set aside a contract over-
leached by a ct)nnnission of lunacy, if the
jiurchasc be fair, for a full consideration,
and without notice of the lunacy to the
])urchaser, es{»ecially where the parties
eaiuiot he fully reinstated in the condition
in which they were prior to the purchase.
YuufU'r V. Skinner, 1 JNIcCart. 3S9.

17. If the proof is clear that an execu-
tory contract to purchase was made in

good faith, and for a full and fair price,

where the lunacy of the vendor was neither
known nor suspected, and that the con-
tract was afterwards executed on the part
of the purchaser without the knowledge or
belief of the existence of incai)acity on the
]>art of the grantor, the contract will be
upheld and enforced, even though the in-

i-apacity of the grantor at the date of the
conveyance should be established. Ibid.

18. A deed of conveyance of a person of
unsound mind executed before an inqui-
sition and finding of lunacy, if taken in

good faith, is voidable onlv and not void.

Eaton v. Eaton, 8 Vr. 108.

1*.>. Such contract is valid, if entered
into in good faith, for full consideration,
without knowledge of the insanit)', and if

executed. 3Iatthiesen, d-e., v. McMahon,
March, 1870, Court of Errors.

20. An inquisition is not conclusive.
The evidence, in this case, held, to estab-
lish incapacitv. Hunt v. Hunt, 2 Beas.
ir,l ; Shotwcll v. Smith, o C. E. Gr. 79, 81.

21. Mere opinion unsustained by any
facts, is not suthcient to show mental
incapacitv. Hyer v. Little, 5 C. E. Gr. 443

;

Doughty v. Doughty, 3 Hal. Ch. 643. In
re Vanauken, 2 Stock. 187. See Lunacy,
Wills.

22. Tlie defence of incapacity to con-
tract

—

held, in this case, to be unsupported
bv the proofs. Shields v. Lozear, 7 C. E.
Gr. 447, 8 Id. 509.

23. An assignment of a large amount of
property, by a person of advanced years,
procured by one having influence over
lier, without adequate consideration, will

be closely examined into by a court of
equity. Leddel v. Starr, 5 C. E. Gr. 275.

24. But w'hen, although the money con-
sideration for such an assignment was in-

adequate, it appeared tliat the principal
motive of the assignor was to make up to

her daugliter a great inequality in lier

share of lier father's estate, under her
latlier's will ; that the assignment was not
made privately, but \x\)0\\ consultation
with and ajiproval of others interested

;

that it did not leave her in any way desti-

tute, but the consideration therefor (an
annuity) was prol)ably equal to all her
Avants, and was about the income of the
securities transferred; and tliat the busi-

ness was transacted when she liad suflicient
capacity therefor; the assignment should
be sustained. Il)id.

25. Jfrld, that the proofs do not establisli
that E. ir. was of imbecile mind at the
time of executing the assigiunent. Giff'ord
v. Thorn, 1 St(jck. 7<)2.

2(). An imi)rovident agreement, made
for a consideration grossly inadequate, by
one of great imi)ecility of mind, witii
another whose position in relation to him
conferred undue influence and 'Control
over him, will he set aside. Cook v. Cook,
2 Hal. Ch. G27

; Den. v. iVoore, 2 South. 470,
473, {a) ; Rickey v. Davis, 3 Hal. Ch. 378.

27. In cases of alleged want of mental

[

capacity, the test is whether tlie party had
the ability to comprehend, in a reasonable
manner, the nature of the affair in whicli

I he participated. Lozear v. Shields, 8 C. E.
I
Gr. 509. See Bills and Notes, I 183,
Bonds, 1 14().

28. On the question of the mental com-
petency of the party to make a division,
with his co-partner and co-tenant, of a
large personal and real estate, the uncon-
scionable character of the division will

be considered in aid of the proof of incom-
petency. Doughty v. Douqhty, 3 Hal. Ch.
227 ; reversed, Id. 643. Infra, | 33.

29. It is not necessary tliat a party
should have been absolutely non compos to
entitle Irim to relief in such a case. Ibid.

30. One of the parties to deeds dividing
a large personal and real estate between
them had been, by long intemperance and
severe siclcnesses, producing frequent con-
vulsions, reduced to a very low state of
weakness of bodj' and imbecility of mind;
the other party was his elder brother, Avho
had long been a partner in business with
him, and thus in a relation to exercise
great influence over him ; and the bargain
was such as no honest and fair man Avould
think of proposing or ought to be willing

to accept. The deeds were declared to be
fraudulent and void. Ibid.

31. Relief in such cases does not dejDend
on the question wliether the j^recise degree
of imbecility cliarged in the bill is proved.
Imbecility calling for relief under the
circuinstances may be proved, and acted
upon by the court, thougli it be not the
degree of imbecility charged. Ibid.

(3) Drunkards.

32. Drunkenness is no excuse against acts

affecting property, unless brought about
l)y the otlier party, or unless it was so
total as to be palpable evidence of fraud
in tlie person entering into a contract
with one so intoxicated. Burroughs v.

Richman, 1 Gr. 233.

33. Tliat the complainant, before the
malcing of the contract, had had a severe

attack of illness, from which time he was
a less active, enterprising business raaix
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than before ; that lie was a man of intem-
perate hahits ; that he was subject to oc-

casional fits, arisino' from the habit of in-

toxication ; that his mind was less vig-

oi-ous than when his habits were correct,

does not show that he was deprived of his

right reason or incai)able of managing his

iiffairs or business, Dotif/ht)j v. Doughty, 3
Hal. Ch. G4o ; reversing Id. 227.

34. It has become the settled rule of
thi.s court, that it will not interfere to

iissist a person on the ground of intoxi-
cation merely ; Imt if any unfair advan-
tage has been taken of his situation, it

"Will render all proper aid. Crane v. Conk-
Mn, Sax. 347.

35. A vendee being intoxicated at the
time, and not in a situation to judge cor-

a-ectly, or act with iDrudence, will not avail

him to avoid the contract, unless he can
show that it was procured by the contri-

vance of the vendor, or that an unfiiir or
improper advantage was taken of his situa-

tion. Rodman v. Zilley, Sax. 320.

36. A decree for the specific perform-
ance of a contract will not be refused on
the ground that the purchaser was intoxi-

cated at the time of the sale, unless it ap-
pear that such intoxication was produced
or procured by the vendor, or that an un-
dne advantage had been taken of the situ-

ation of the purchaser. Pittenger v. Pit-

tenger, 2 Gr. Ch. 150; Adams v. liyerson, 2
Hal. Ch. 328.

37. A court of equity will hear a party
•who seeks relief against bis own act on
the ground of intoxication, though for-

merlv such hearing was denied. Hutchin-
son V. Tindall, 2 Gr. Ch. 357.

38. To avoid a contract on the ground
of intoxication, it must be shown either
that the intoxication was produced by the
act or connivance of the person against
"whom the relief is sought, or that an un-
due advantage was taken of the party's
situation. Ibid.

31). If a person, while in a state of in-

toxication, though not induced by the act
or procurement of the grantee, execute
an absolute conveyance of his property
without consideration, equity will relieve
against the conveyance. Iljid.

40. But if a person while intoxicated
voluntarily execute a deed of trust for the
benefit of his wife and children, equity
Avill not set it aside on the ground that un-
due advantage was taken of his situation.

Ibid.

41. Equity will not assist either party,
where one was intoxicated, although the
other did not contribute to his condition.
Wilmurt v. Morgan, March, 1827, Chancery.

42. Where a bill is filed to avoid a con-
veyance on the ground of incapacity by
reason of extreme

_
intoxication at the

time of making, and* charges that a deed,
note, and warrant of attorney were pro-
cm-ed by fraud, covin, and misrepresenta-

tion, and the charges are fully, distinctly
and luiequivocally denied by the answer,
the rule of law requires that they should
be clearly proved, and not left to jn-esump-
tion or conjecture. Freeman v. Sfaats, 2
•Hal. Ch. 400 ; 4 Id. 814; 1 Stock, 810.

43. Equity will relieve against a convey-
ance made without consideration, and
when the grantor, through intoxication,
was, to the grantee's knowledge, incapaci-
tated. Warnock v. Campbell, 10 C. E. Gr.
485.

See Bills and Notes, || 178, 179.

(4) Persons xmder duress.

44. A bond and mortgage given by a de-
fendant to a constable, for the amount of
an execution which the constable had
paid, is good, although executed while the
defendant was in custody but not in jail.

Armstrong v. Glover, 3 Gr. 186, 187.

45. Where a husband and wife assigned
a iDolicy of insurance on the life of the
husband in firvor of the wife, as collateral

security for the husband's indebtedness,
knowledge by the wife that the hu.sband
was in great financial dilficult}', and the
motive of the assignment being the hus-
band's benefit, will not invalidate it on the
ground of duress. De Range v. Elliott, 8

C. E. Gr. 480.

46. A single man, in lawful arrest under
a bona fide regular proceeding in bastardy,
on the examination of a single woman,
who chooses to marry her as a means of
avoiding the legitimate consequences of
the proceeding, will not be permitted to

relieve himself from the obligations which
he thus assumes, on the ground that, at

the time of the marriage, he was under
duress, by virtue of the arrest. Sickles v.

Carson, li C. E. Gr. 440. See Bills and
Notes, ^ 183, Bonds, 62a.

See Aliens, ^§ 6, 7, Husband and Wife,
Infants.

II. Requisitp:s.

(a) Assent of parties.

(1) Offer.

47. An oflFer or proposal by one party to

sell to another, unsupported by any con-
sideration, may be withdrawn at any time
before accei)tance. Iloaghn'out v. Boisau-
bin, 3 C. E. Gr. 315.

48. When accepted, it becomes a con-
tract which mav be enforced in equitv.

Ibid.

49. To make a contract, there must be
mutual assent, or an offer by one party
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and consent by the other. There cannot
be consent to an ofler so as to make a con-

tract, wlicn the party has no knowknlne of

the oiler. Hohokcn v. BaiU'ii, 7 \v. 490.

50. The defendants intending to put an
end to a contract with the phiintifl's, pro-

jiosed to pay a certain sum for a release

from the contract. In an action by the
plaintill's for the breach of the original con-
tract, llihl^ that the proposition was an
oH'cr of a compromise which was not
binding unless accepted. Union Locomo-
tive Co. \. Erie Railway Co., 8 Vr. 23.

51. An offer of a compromise, unac-
cej^ted, camiot be set up in l>ar of an action

or given in evidence. Miller v. Halsey, 2
Gr. 48; Gardner v. Short, 4 C. E. Gr. 341.

See Den. CroirtJier v. Lloyd, 2 Yr. 395.

52. A stii)ulation tliat the complainant
shall have the privilege of purchasing at

a certain price, is, in equity, tantamount
to an agreement to convey at that price.

Hawralty v. Warren, 3 C. E. Gr. 124 ; Louns-
hery v. Locander, 10 C. E. Gr. 554.

53. A paper signed by A., by wliicli he
agrees that B., in consideration of $1 paid,

shall have, for thirty days, the refusal of

certain land therein designated, and that

he will convey the same in consideration
of $20 per acre, $500 to be paid on the exe-

cution of the deed, and the balance in a
mortgage on the land, with interest at six

per cent., no time being named for deliv-

ering the deed, nor any time for which the
mortgage shall run, is not a contract, but
only a refusal or ofier of the lands to

B. at a certain price, and cannot be con-
verted into a contract unless accepted
within the thirtv davs. Potts v. Whitehead,

. 5 C. E. Gr. 55 ; Sid. ol2. See Specific Per-
PORMANX'E.

(2) Acceptance.

54. Where one has " until " a certain
<lay to accept, the acceptance may be
made on that day, if the offer be still open.
Houghwout v. Boisaubin, 3 C. E. Gr. 3b5.

55. An offer in writing to convey land
within a certain time must be accepted
within the time fixed. Potts v. Whitehead,
5 C. E. Gr. 55.

56. Until the contract is complete, either
party may withdraw his consent and end
the negotiation. Jersey City v. Brown, 3
Vr. 504.

57. If the proposal be clear and definite,

and one to which a simple assent is a com-
plete answer, such assent may be given
either bj' writing, by acts or by words.
Houghwout v. Boisaubin, 3 C. E. Gr. 315.

58. The acceptance consummates the
I)argain, providing the offer is standing at
the time of acceptance. Murphy v. Stults,

-July, 1832, Chancery.
59. A contract arises when an overt act

is done, intended to signify an acceptance
of a proposition, wliether such overt act

comes to the knowledge of the proposer
or not; and unless a ))roi)Ositi(jLn is witli-

drawn, it is considered as pending until

accepted or rejected, provided the answer
is given in a reasonable time. Jfallock v.

Commercial Ins. Co., 2 Dutch. 208; 3 Id.

645.

60. Where time has not been fixed by
the contract, it may become the essence
from the nature and situation of the sul>
ject matter of tiie contract, or l»y express
notice given, requiring the contract to be
closed or rescinded at a stated time, which
must be a reasonable time. King v. Jtnck-'

man, 5 C. E. Gr. 316; reversed, 6 Id. 599.

61. Where A. agreed to buy land of B, in

1837, and pay for the same, in consideration
of overflowing A.'s land, and did overflow it,

but refused to accept a deed or pay the
price in 1838—on A.'s request, on bill filed

in 1844, B. was required to pay the price
on a day therein named or to cancel the
agreement. Stevens v. Ryerson, 2 Hal. Ch.
477.

62. An acceptance, to be good, must be
such as to conclude an agreement or con-
tract between the parties; and to do this,

it must, in every respject, meet and corres-

pond with the offer, neither falling within
nor goiing beyond the terms propjosed, but
exactly meeting them at all points, and
closing with them just as thev stand. Potts

v. Whitehead, 5 C. JE. Gr. 55 ; 8 Id. 512.

63. On a bill for specific performance, the
alleged agreement consisted of an ofler to

sell land on certain specified terms, and
the following letter :

" Have twice attempt-
ed the tender of the first pjayment of $500
upon the agreement made between us on
the 7th December last. I will meet you,

&c., when I shall be ready to make tender
of the money, and execute the proper
agreements thereujjon." Held, that this

letter was not, either in terms or substan-

tially, an acceptance of the offer, and con-
chuled no contract between the p)arties.

Ibid.

64. Where a party agrees to assign a
claim, upon the delivery to him of certain

notes by a certain day, and the notes are

then tendered, the ofler is thereby accept-

ed and the contract complete. That ac-

ceptance is a sufficient legal consideration

for the engagement. There is no want of

mutualitv in such a contract. Cutting v.

Dana, lO^C. E. Gr. 265.

65. Wliere one executes and delivers a
deed upon terms before oflered, but not
positively accepted, it is an acceptance of

the terms. Hyer v. Little, 5 C. E. Gr. 443.

66. And the other pjarty is bound by ac-

cepting such deed. Hampton v. Nicholson,

8 C. E Gr. 423; Rosenkrans v. Snover, 4 C.

E. Gr. 420. See Allen v. Bank of U. S.,

Spen.'620.
67. An acceptance of an offer in writing

to convey land within a certain time, in

consideration of a i^rice named, may be



170 CONTRACTS, II.

Requisites.

conimunicated by mail, but it must be ac-

tually placed iu the post-oflice, directed to

the proper place; if directed to a place
where the party to be bouud Ijy it ouly
sometimes resorts, it must l)e proved to

liave been received. Potts v. Whitehead, 5

C. E. Gr. oo.

See Insurance, S.\le of Land, Si-ecific

Performance.

(b) Execution.

68. A contract does not become com-
plete and binding until reduced to writing
and signed, if it appears that such was the
intention of the parties; and this rule is

espei-ially applicable to a case where one
of the parties were public commissioners,
and the law under which they acted made
it their duty to make tlieir contracts in

Avriting. Commissioners of Jersey City v.

Brown, 3 Vr. 504.

09. Parties may, without signing a writ-

ten agreement, be bound by its terms, if

thev recognize and adopt its stipulations.

Marshall v. Hann, 2 Harr. 42.3.

70. It is error if a court refuse to instruct

the jury, thatif botli parties recognize and
act under such agreement as valid and
subsisting between them, they are bound
by its terms and stipulations. Ibid.

71. Parties to a parol agreement, which
by the understanding between tliem is to

be reduced to writing, cannot escape from
its obligations by refusing to execute the
Avritten agreement. Bli(/ht v. Ashlei/, Pet.

C. C. 1.5.

'^

7'2. Failure or refusal by a grantee of
lands to execute a declaration of trust there-

for in accordance with an alleged ])romise
so to do, does not of itself amount to what
is meant in law by fraud, imposition, un-
conscionable advantage or undue influence.

Marshman v. Conklin, 6 C. E. Gr. o4G.

73. A deed executed and deposited with
a third person until the grantor have an
apportunity to aclcnowledge it, camiot be
avoided by liis refusing to do so. White v.

Williams, 2 G\\ Ch. 376
74 Parol evidence to defeat an instru-

ment as a deed is admissible to show that
when the defendants, or some of them,
signed the instrument, it was stated b}'

them, to the agent procuring their signa-
tures, that it should be binding on them
only in the event of its execution by cer-

tain other persons. Black v. Shreve, 2 Beas.
455.

75. It is prima facie sufficient if the plain-
tiff prove the execution of a covenant by
the defendant, he is not required to prove
the counterpart. Patten v. Heustis, 2 Dutch.
293.

7(j. A defendant, who by his fraudulent
conduct, prevents the plaintilf from sign-

m<i, is liable, Gilbert v. East Xeicark Co., 1

Beas. 180.

See Bills and Notes, I. (6), Bonds, ^47,
48, Condition, Frauds and Perjuries.

(c) Consideration.

(1) In general.

77. To give a consideration value suffi-

cient for the support of a promise, it nuist
be eitlier such as deprived the person to
whom the promise was made of a right

wliicli he before possessed, or else con-
ferred upon the other party a l)enefit wliich

he Avould not. otherwise have had. Conover
v. Stillwell, 5 Vr. 54.

78. An agreement without consideration,

is void. Morfordx. Vunck, Pen. 1031.

79. An action may be maintained on a
written promise made by the defendant to

a third person, for the benefit of the plain-

tiff, without any consideration moving from
the plaintilf to the defendant. Joshjn v.

New Jersey Car Spring Co., 7 Vr. 141, 146
;

Pruden \.^ Williams, 11 C. E. Gr. 210, 212;
Laing v. Lee, Spen. 337.

80. An ofier to pay a reward for the ap-
prehension of a criminal although by a
person having no interest in the matter, is

not a contract without consideration. Anj'
service performed under, or at the request
of such offer, is sufficient consideration to

maintain an action upon it. Furman v.

Parke, 1 Zalj. 310.

(2) Assignment of a debt or right.

81. A contract to exclaange an execution
for goods, may be enforced. Ayres v.

Sumyze, 2 South. 812.

82. A sale of a stock of goods by A. to

B. is sufficient consideration to support
B.'s promise to pay A.'s debt to C. Laing
V. Lee, Spen. 337.

(3) Prevention of litigation, or a compromise.

83. If it be a question whether the aban-
donment of a prosecution for perjury was
the consideration of a certain act, or

whether the consideration of the act was
a general adjustment of disputed claims

of property and indemnity, and the aban-
donment of the criminal j^rosecution the

consequence only, and not the cause, of

the arrangement agreed u])on, it is a ques-
tion of fact which should be submitted to

the iurv with proper instructions. Grover

V. Briiere. 4 Hal. 319.

84. A charge " for that V. being indebt-

ed to the plaintitf, in consideration that he
would forbear to prosecute said V., the
defendant promised to pay V.'s said debt,"

is good. Sa.tton v. Landis, 1 Harr. 302.

See'BiLLS and Notes, | 23.

Ho. In cases of family agreements or

compromises, there must be mutual trust

and conhdence between the parties : any
concealment of material facts will inval-

idate it. ]'anmeter X.Jones, 2 Gr. Ch. 521.
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sr>. An oral iigreeniont by thcconiplivin-

ant, in a I'oreclosnre snit. that if an injnnc-
tion, I'cstrainin.u' him IVoni pi'occHnlint;- in

liis snit, ho dissolved, he wonld stay all

])rocoedin,L;.s vu tlio defi'oe he shouUl oh-

tain in his snit for two years, to enalde the
mortgagors to raise the money to pay oil'

liis decree, is admissiiile on an ai)plic'ation

lor an order staying the e<)m])lainant from
]n'(ieeeding to sale, muler the oxcention
issned in his snit, nntil the expiration of
the time agreed upon. But the proof of
the agreement ninst he clear, liinclow v.

Jlommclt, 9 C. P]. Gr. 115. See Young v.

I'oNNr/. 2 C. E. Gr. IC.l.

87. A coin})romise of a doubtful claim is

in law sutlicient to support a i)romisc,

whatever the actual rights of the parties

may have been. Conovcr v. StiUivcU, 5 Vr.
54, 5S, Depiw, J.

>^S. Where an olVer was made to substi-

tute another for an illegal contract. Held,
that, if accepted, the consideration which
gave it validity as an agreement, was the
release and extinguishment of the former
contract. Vnloa Locomotive Co. v. Erie
Railway Co., S Vr. 23.

See Accord and Satisfaction, ? 1, As-
stiMPSiT, I (U, Bills and Notes, ^ 25, 27, 28,

Bonds, | 4. Infra, IV. [a], (4) ; Supra, § 50.

(4) Promise for a promise.

89 A i^romise by a son, who was enti-

tled by the existing law of descent to two-
thirds of his mother's real estate, that he
would divide such estate equally with his

sister, is a valid consideration for a prom-
ise by a father to devise his estate equal-
ly to such son and daughter. Johnson v.

Hui>hcU, 2 Stock. 332. See Bills and
Notes, | 24.

(5) 3for((l ohlirjation.

90. The rule is well settled, that a mere
moral obligation constitutes no legal con-
sideration tor a contract. Updike v. Titus,

2 Beas. 151.

91. As, a proniise by defendant to pay
for making a coffin for his mother, her
husband being alive. Youngs v. SJiough. 3
Gr. 27.

92. Or, to pay for a brother's board.
Ilorgan v. Watson, 1 Harr. 417-

93. So, where a person voluntarily as-

sumed the support of his step-daughter,
he is entitled to no compensation for her
support. Haggcrty v. McCanna, 10 C. E.
Gr. 48.

94. It seems, he could recover on her
express promise made after maturity.
H>id.

95. A mere promise bj* a father to re-

wai-d a daughter for her faithful dis-

charge of her filial duties, in the absence
of any contrjict or legal obligation on

which an implied promise to pay her can
be based, is not such an agreement as will
support a nn)rtgage suijscMiuently executed
to her, against tin- father's creditors.
Gardner v. Srhoolry, 10 C. E. Gr. 150. See
ASSU.MI'SIT, ^ 72.

90. A promise by a son to indemnily a
constable in the sale (A' goods levied on as
his father's, is without consi(lerati(Mi. Ni.r-

on V. Vanhise, 2 South, 491, 492, (a).

97. Anil, a promise by a defendant, be-
fore the order of alliliation, to su])))ort his
bastard child and its mother. Layton v.

Cooper, Pen. 65.

98. A master is not liable for the suj)-

port of his infirm slave, to a person who
has furnished such sup})ort against the
master's ))ositive orders. Force v. Haines,
2 Harr. 385.

99. flurry. Whether an express promise
by a debtor to i)ay the balance of a debt
on whit'h the creditor had received his
dividend under an assignment for the
benefit of creditors,, is good. Jioff' v. liotf,

Pen. 418o.

100. Where the elder children of an in-

testate had l)een advanced, and the estate
proved insolvent, an agreement with the
administrator to account to the younger
children, who had received nothing, will

be enforced. Smith v. A.rtell, Sax. 494.

See Annuity, | 2, Parent and Child.

(6) Gratuitous promise.

101. No action lies on a promise to pay
damages caused by defendant's not paying
a debt when due. Johnsons v. Anderson,
Pen. 982. See Stout v. Phillips, Pen. 140;
Herbert v. Cooper, Pen. 1044.

102. Nor, on a promise to warrant the
plaintiff against a suit brought against him
by a third person. Shepherd v. Layton,
Pen. 618.

103. A second mortgagee having assign-

ed his mortgage, judgment and execution
to the third mortgagee, an agreement was
entered into between the holder of certain

notes (a female) and the third moi'tgagee,
that she would release the second mort-
gagee from his liability on the notes, on
condition that the second mortgage should
be held by the assignee for her use, as se-

curity for what was due her on the notes,

to be paid after the amount paid by him
for the second mortgage, and what was
due him on the third mortgage were fully

satisfied, and a release was executed by
her in consequence of this agreement.
Held, this agreement and release are with-

out any consideration. Skillman v. Teeple,

Sax. 232.

104. Where a bill is filed to foreclose the

equity of redemption, and for sale of prop-

erty to satisfy what is due on a mortgage,
it is no defence that the money would have
been paid at the time it became due, had
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not the complainant, a year before, in con-
versation, told the defendant that he did
not wish him to pay any more of the prin-

cijDal when it became due, and that, if he
' needed it, he wouUl give timely notice, and
that no notice had been given. Held, such
& promise amounts to nothing, being made
without consideration. Massaker v. Mack-
eiiey, 1 Stock. 440.

105. An arrangement on the part of a
fiither for the beneiit of his son, by which
the son was to occup}' a farm during the
father's lifetime, at an inadequate rent, the
father intending to devise the same to him,
and the son so expecting, and where the
son had made improvements different

from what an ordinary tenant would
make, but which may well have been
made under the expectation of such a con-
tinuous occupation and the eventual de-
vise of the farm, without the existence of
ivn}^ definite and binding contract of pur-
chase, is insufficient to set aside a different

devise, and to compel a conveyance of the
farm by the heirs. The intention so to de-
vise is voluntary and without considera-
tion. Ackerman v. Ackerman, 9 C. E. Gr.
585. See Parext and Child.

106. C. and R. claimed title and posses-
^sion to the same house and premises, each
claiming an undivided interest therein.
They made a written agreement, not under
seal, that they would occupy the house in

severalty, one the upper and the other the
lower part, and that they would occupy in

this manner alternately two years each, C.
to occupy the lower and R. the upper part
the first two years ; at the end of this term,
C. refused to surrender to R. the lower part
of the house ; R. brought a suit against C.

on the contract. Held, that the relation of
landlord and tenant did not exist, and that
on the trial it was competent for C. to
show that R. had no title to any part of
the premises, and that the contract was
therefore without consideration on his
(C.'s) part. Corriyan v. Riley, 2 Dutch. 79.

(7) Debt barred by statute or decree.

107. See Bankruptcy, I 31, and Sharp v.

Teese, 4 Hal. 352, 356, Insolvency, Limita-
tions.

(d) Delivery.

108. Prima facie, the holder of a written
iigreement is entitled to the benefit of it,

and if the attempt is made to destroy its

validity by showing a non-delivery, the
proof must not leave the matter in doubt.
Hill v. Brack, 1 Beas. 31.

109. Though there be no express evi-

dence of the delivery of an ante-nuptial
agreement, and though it was in the pos-
session of the husband after the marriage,
its delivery will be presumed if its (lue

execution be proved and it appear that it

was recognized bv the husband. Moore v.

Smith. 1 Hal. Ch. 649.

110. The bill charged, that the agree-
ment for redemption was intrusted to «,

third person, and the agent of the defend-
ant, by false representations, induced him
to (leliver it up, contrary to the wishes and
without the knowledge of the complainant.
If this be true, the complainant's equity
would not be impaired, but he would be
entitled to the aid of the court. Youle v.

Richards, Sax. 534. See Bonds, §| 8, 12,

Conveyances, Mortgages.

III. Construction.

(a) Construction is for the court.

111. The construction and effect of writ-
ten instruments is matter of law to be
determined bv the court and not by the
jury. Rogers' X. Colt, 1 Zab. 704; Perth
Amboy Co v. Bowles, 1 Zab. 659; Hudson
V. Trenton Locomotive Co., 1 C. E. Gr. 475.

112. Upon the construction of certain
words in a deed. Held, that the dispute was
not about facts, but was a question of legal

construction and the proper interpretation
of the grants of mining rights. Frank-
Unite Co. V. Zinc Co., 2 Beas. 215.

113. The court of chancerj- has the
power to construe a written instrument,
upon a motion to dissolve an injunction.
It rests in the discretion of the court.
Jlorris Canal Co. v. Matthiesen, 2 C. E. Gr.
385.

(b) General rules.

(1) Intention of the parties.

114. In determining the character and
legal eftect of an instrument, courts will

ascertain, if they can, the intention of the
l^arties, and give effect to that intention.

Den., Wolling v. Camp, 4 Harr. 148; Homer
V. Leeds. 1 Dutch. 106 ; Coster v. Monroe
Manf. Co., 1 Gr. Ch. 467.

115. Whatever the contracting parties

reduce to writing, must be considered as
embodving their understanding at that
time. 'Chrtwood v. Brittan, 1 Gr. Ch. 438;
Huffman v. Hummer, 2 C. E. Gr. 269; Suf-

fern V. Gallowai/, 6 C. E. Gr. 410; Dewees v.

Manhattan Ins. Co., 6 Yr. 366, 375.

116. And parol evidence is inadmissible
to show that the parties agreed to some-
thing else, that enlarges or modifies the
contract then written. Locander v. Louns-
bery, 9 C. E. Gr. 417, modified, 10 C. E.
Gr. 554; Chubb v. Peckham, 2 Beas. 207.

117. Though a verbal understanding
cannot alter a written agreement, yet if

the agreement without it did not wari'ant

the construction given to it, a court of
equity would not compel specific perform-
ance of it in a manner contrary to the
understanding between the parties at the
time. McDavit v. Pierrepoint, 8 C. E. Gr. 43.
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118. A written agreement cannot bo
c5)ntriilkHl by i):irol ovicU'iice to the el-

tV'ct tliiit a diflc'ront uiulonstiindiiiji exi.st.s.

JJcit'crs V. Mduliitttdii Inn. Co., Vr. 3()(>.

11'.). A notice given under a contract
nuKst he construed according; to the inten-

tion of tlie contract. ThoU};li tlie notice
is in terms to revt)ke a contract, hut tlie

evident ol)ject of it is to revoke only an
authority or license under the contract,

the authority or license only will he
therehv revoked. Gran v. WiUon, 6 C. E.
Cir. L>11.

Il2(l. When the commissioners of for-

feited estates convey tlic estate of A. and
]?., it is immaterial whether they thought
they were selling a life estate or a fee, and
therefore evidence of such being their

intention is inadmissible. Den. Hinch-
iiiaa v. Clark, Co.xe 440, 447. note.

121. Where the intention is clear that

a grantor meant to convey to a party of
the third part, in a tripartite deed, and that
there was a mistake in the designation of
the grantee. Held, the proper correction
could be made by construction, and that
the estate was vested in the party of the
third part. Sisson v. Donnelly, 7 Vr. 432.

See Den. Cairns v. Hay, 1 Zab. 174.

(2) Meaning of particular words.

122. The classical construction of a
word will not always give the meaning
which use has attached to it. State, Kelly
V. Paterson, 6 Vr. 196.

123. If parties by writings executed at

the time, settle and fix what is meant by
a name used in th^ir dealings, the mean-
ing fixed will betaken in preference to any
other. Conover v. Wardell, 5 C. E. Gr. 2G6;
7 Id. 492.

124. An agreement endorsed on a min-
ing lease, and stipulating ''that the i^arties

of the second part shall, at the expiration
of two years from the date hereof, pay unto

j

the said W. and D. the sum of $10,000 in I

lieu of the ten per cent, agreed upon in
,

said lease, then the said W. and D. shall

make a good and lawful deed of convey-
j

ance for the above described premises in
j

the within lease, &c." Held, to be an abso-
j

lute agreement by the lessees to purchase
!

the leased premises at the end of two years.

Suffi'rn V. Butler, 6 C. E. Gr. 410.
}

125. This being the plain import of the i

words of the contract taken in their ordi- i

nary sense, the court is bound to presume,
'

in the absence of any allegation of fraud
or mistake, that such was the real meaning
of the parties. Ibid.

;

12G. Calling the sum named a penalty
!

or liquidated damages is not conclusive, if
[

the intention appears otherwise, from the
consideration of the whole agreement ; if I

it be doubtful, whether it is intended to be
a penalty or stipulated damages, it will be
construed as a penalty, and if it is called

a penalty, it will beheld tobesucli, unlfss
that construction is overcome by a very
clear intention to the contrary, dcMived
from other parts of the agreement. H7//7-

eld V. Levy, Vr. 149.

127. A sum named in an agreement con-
taining disi-ounected stij)ulations of vai'ious

degrees of importance, will be considered
as a penalty, tlK)Ugh it is called in the
agreement liquidated damages, unless
the agreement spccilies the particular stip-

ulation or stipulations to which the liqui-

dated tlamages are to be confined. Ibiil.

128. Where some of the stipulations are
such that the damages arising from the
breach may be ascertained Ijy legal com-
putation, and others are not, a sum named
to be paid in gross for non-performance
will be held to be a penalty. To l)e con-
sidered liquidated as to any, it nuist be
susceptible of being regarded as li([uidated

as to all the provisions to which it extends.
It cannot be liquidated as to those lireaches

which in their nature are uncertain, leav-

ing those which are certain to a distinct

remedy by a verdict of a jur}\ Ibid. See
Infra, ? 175.

129. Where a party agrees to "forfeit

and pay " a certain sum of money, in a
given event, the natural and legal inqiort

of the words, renders that sum stipulated,
damages or compensation, and n(jt a pen-
alty, unless a contrary intention is to be
inferred from other parts of the agreement.
Cheddick \. 3Iarsh,l Zab. 463; St. Mary's
Church V. Stockton, 4 Hal. Ch. 520.

See Definitions.

(3) Whole contract to be considered.

130. To arrive at the true construction
of the word " premises," as used in this

deed, it is competent for the court to resort

to the previous written agreement between
the parties, in fulfillment of which the deed
was read, to ascertain from that what the
grantors contracted to convey. New Jersey

Zinc Co. V. Boston Franklinite Co., 2 McCart.
419, Brown, J.

131. Tlie intention of every part of a con-
tract must be ascertained from all the

parts of the contract taken together. Ched-
dick V. Marsh, 1 Zab. 463.

(4) Strongest against the grantor.

132. In construing a deed, it is to be
taken most strongly against the grantor.

Dunn V. English, 3 Zab. 126; Stewart v.

Johnson. Coxe 27.

133. But not where the words of the

grant are clear and unequivocal. Jolinson

V. Jaqai, 10 C. E. Gr. 410.

134. The modern rule is not that the

words of a deed must, in all cases, be taken

most strongly against the grantor, but thej'

are to be understood in a just and fair
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sense, and the whole instrument is to be
considered in ascertaining the meaning of

tlie parties. But if the grantor has used
hinguagc reasonably and fairly susceiDtible

of two dift'erent interpretations, one more
favorable to the grantee than the other,

that must be adopted as the true exposi-

tion of the grant which is the more favor-

able to the grantee. S. C. 11 C. E. Gr. 321
;

reversed, March, 187G, Court of Appeals.

(c) Ambiguity.

135. In case of a patent ambiguity,
parol proof is inadmissible to explain it.

Halsted v. Meeker, 3 C. E. Gr. 13G; Carr v.

.Passaic Land Co., 7 C. E. Gr. 85 ; S. C. 4 C.

E. Gr. 424.

136. A latent ambiguity arises where
there are two or more i)ersons or things
answering exactly to the person or thing
described in the instrument. Den. v. Cub-
berly, 7 Hal. 308.

137. In such case evidence may be ad-

duced to show which one of the two per-

sons or things a party meant, but never to

show that he meant an entirely difierent

thing. Ibid.; Jackson v. Perrine, 6 Vr. 137.

138. Where a covenant was to pay
£1,000, parol evidence was admitted to

. show that it was intended the payment
should be in specie. ' Moore v. Moore,
Coxe 363, 376.

139. So, to show that a lease of " three
acres, be the same more or less," did not
include seven acres. Chamberlin v. Letson,

2 South. 452, 453, {a).

140. When external evidence is admis-
sible to dispel a doul)t upon the true sense.

and meaning of words. Hartwell v. Cam-
man, 2 Stock. 128 ; Suffern v. BidJer, 6 C. E.
Gr. 410; Wuesthoff \\ Seymour, 7 C. E. Gr.
66, 68; Leigh v. Savidge, 1 McCart. 124.

See Evidence.
141. To ascertain the intention of the

parties, and to aid in the tair construction
of the instrument, the circumstances at-

tending the transaction niay be resorted
to. Crane v. Bonnell, 1 Gr. Ch. 264; il/or-

ris Canal Co. v. Matthieson, 2 C. E. Gr. 385;
Horner v. Leeds, 1 Dutch. 106; Havens v.

Thompson, 11 C. E. Gr. 383.

142 So, the court may resort to the sub-
ject matter to fix a definite meaning on
terms otherwise vague. Rue v. Rue, 1 Zab.
369; Dunn v. English, 3 Zab. 126.

143. Or, where there is any doubt as to

identity; but when the agreement is for a
certain quantity of a known article, not to

sliow that it was to be of a certain kind or
quality. Fitch v. Archibald, 5 Dutch. 160.

144. If the parties to a grant have used
clear and appropriate language, and their
meaning is jjlain, the duty of the court is

simply to enforce the expressed intention.
But if the language is uncertain, and sus-
ceptible of having different meanings put
.upon it, then regard must be had to the

general object of the grant, its sulyect mat-
ter, and the situation of the parties ; every
clause and provision must be searched,
and, if possible, effect given to each. If

the intention can thus be clearly gathered,
it must prevail, and be carried into efiect.

Jaqui V. Johnson, 11 C. E. Gr. 321 ; case re-

versed, March, 1876, Court of Appeals.
145. Where a written contract was en-

tered into to build a bridge, which was not
described in the contract. Hdd, that it

might be shown by parol that at the time
of the contract the parties referred to a
plan or draft of a bridge then in existence.
Sandford v. Newark, &c. R. R. Co., 8 Vr. 1.

(d) In general.

146. If a contract is susceptible of two
constructions, that should be adopted
which will render it operative, rather
than that which will render it void. Varick
V. Crane, 3 Gr. Ch. 128 ; Rue v. Rue, 1 Zab.
369, 379.

147. Corporations are presumed to con-
tract within the existing powers of their

charters ; and where general words are
used in a contract between them admitting
of a double construction, they must be
construed consistently with the scope and
powers of the charter. Morris and Essex
R. R. Co. V. Sussex R. R. Co., 5 C. E. Gr.
542.

148. Long acquiescence in a given
construction of an instrument, renders it

unwise and impolitic to change such con-
struction. Pubhc policy forbids the dis-

turbance of rights ancient and well settled

by the practice of the parties in interest.

Sheppard. v. Hunt, 3 Gr: Ch. 277.

149. Where there is no ambiguity ap-
parent, the fact that the parties have
adoi^ted and acted on an erroneous con-
struction of the contract, will not preclude
them from claiming their legal rights

under a proper construction, as to subse-
quent transactions thereunder. Stewart
ads. Lehigh Valley R. R. Co., 8 Vr. 53. See
5". C, March, 1876, Court of Errors.

150. The construction of an agreement
for public improvements, as the drainage
of meadows, should be liberal. McCarty
v. Brick, 6 Hal. 27.

151. Where a dontract is on its face
strictly legal, it will not be presumed that
the parties had in contemjilation an illegal

stipulation. Diercks v. Ivennedy, 1 C. E.

Gr. 210 ; Marsh v. Lasher, 2 Beas. 253, 256.

152. Evidence given, not to contradict or

vary the terms of a written agreement,
but sim])ly to explain how it was to be
executed, is lawful. Willis v. Femald, 4
Vr. 207.

153. Contracts are divided into contracts
by parol and contracts under seal. There
is no distinct class of contracts merely in

writing. Perrine v. Cheeseman, 6 Hal. 174.

154. A lease with a scroll of ink or
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other device affixed by way of seal, is a
purol contract. Ibid.

IT)."). A person may make an ntirt'cniciil,

wliicli will bo le,nally binding- n|)nn him, (o

niak(! a ])articnlar disposition of ids prop-
erty by last will. Johntiun, v. llahbdl, 2

Stock. 332 ; Van Duyne v. Vreeland, 1 Bcas.

142.

(e) Entirety.

156. An entire contract is a contract
the consideration of wliicli is entire on
both sides. A contract to pay a ,2;ross sum
for a certain delinito consideration is an
entire contract, and is not apporlionalile.

Beach v. Mnllin, 5 Vr. 343.

157. A contract to pay .fIG for a month's
service is as entire in its consideration, as

ix contract to pay a certain sum for a single

chattel or for a specified number of cliat-

tels. Ibid.

158. Where a building contract is entire,

tbe work cannot lie considered done, nor
tlie materials furnished, until the contract
is executed ; and a lien can be fded at any
time within one year from the time the
\vork was linished. Edwards v. Dcrrickson,

4 Dutch. 39, 5 Id. 4(58.

159. A farmer contracted to sell his crop
•of corn to a miller, to be paid for when all

delivered. After delivering about one-half
of the corn, a sherilT, under an execution
against tlie miller, levied on all his grain,

&c., in the mill. Before the sheriff's sale,

the farmer sent another load of corn to the
miller, which he refused to receive. Held,
that the contract must l)e regarded as an
entirety, which the vendor had a right to

rescind ui)on the failure of the vendee to

receive the entire crop. Thompson v. Con-
over, 3 Vr. 4GG ; reversing, 1 Vr. 329.

KiO. Wliere a contract is made to build
and complete a liuilding and find materials
for a certain entire j^rice, payable in instal-

ments as the work progresses, the contract
is entire ; and if the building be blown
down by a gale of wind, or fixll through a
latent defect in the ground, the owner
may recover the instalments he has paid.

School Trustees of Trenton v. Bennett, 3
Dutch. 513. Infra, Performance.

(f ) Implied contracts.

IGl. An implied contract arises between
a stockholder and the corporation, from
the relationship of the parties, to make
an equal distribution of dividends. Jack-
son v. Newark Plank Road Co., 2 Yr. 277.

162. A contract between railroad com-
panies using the same guage to transport
passengers, &c., continuously over both
lines, does not imply a contract on the
part of either, not to change its guage.
Sussex R. R. Co. v. 3Iorris and Essex R. R.
Co., 4 C. E. Gr. 13 ; case reversed, 5 C. E.

Gr. 542.

163. Where the children and devisees of

testator executed a written agreement to
divido idl his property e([ually, although
his will gave to his three sons a valuable
lot, and tlivided the residue of his estate
eciually between his S(^ns and danghters,
and one of the sons at the signing of such
agreement executed to the other sons a
deed for his share in thnt lot, with the ver-
bal understanding that it was for the i)ur-
pose of en;U)ling them to carry out the
agreement of equalization, no implied
promise arises that these grantees Avill pay
to him the amount specilied in the deed
as the consideration of the conveyance.
The circumstances negative such implica-
tion. Belden v. Belden, 8 C. E. Gr. 350.

164. Query. Whether the law will raise
an implied promise to pay a son for im-
provements made by him on land which,
in consideration thereof, he was to occupy
for life, and which the owner subsequently-
conveyed to another. DeGroot v. Wright,
1 Stock. 55, 60.

165. An implied agreement arises from
a bailment of an article to be repaired,
that the bailee will use his best endeavors
to protect the article from injury. School
Trustees of Trenton v. Bennett, 3 Dutch. 513,
520, Whelpley, C. J.

166. A mortgage given by a husband to

his wife to secure her interest in a firm,
which is insolvent, is void as to creditors,
there being no express agreement to pay
her anything, the insolvency of the firm
prevents an implied one. Wheeler v. Kirt-
land, 9 C. E. Gr. 552, modifying 8 Id. 16.

See Assumpsit, U 3, 13, 20, 36, Bridges,

I 64, Parent and Child, Sale of Land,
LTsE AND Occupation, Sujva, | 95.

(g) Particular contracts.

167. An agreement by C. " to be aiding
and assisting as far as is in his power," L.,

in procuring an order of court, &c. Held,
void for uncertainty. Case v. Lennington,
Pen. 853.

168. Where a landlord had demised
premises absolutely for a term of three
years, with a privilege to the tenant of
holding for ten years if the premises were
not sold or disposed of; and in case of
sale, the fruit trees growing were to be ap-
praised and a moiety of the appraised
value, paid by the landlord to the tenant.

Held, upon a sale being made within the
three years, that the tenant was entitled

to an appraisement and to recover a moi-
ety of the appraised value, notwithstand-
ing an agreement had been entered into

between the landlord and the purchaser
that the tenant should not be disturbed in

his possession for the ten years ; and it

was further lield that the basis of the ap-
praisement should be the value of the
trees at the time the tenancy expired.
Pintard v. Irwin, Spen. 497.
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169. A contract by which A. " engages"
to B. a farnj, Avill be construed under cir-

cumstances a contract to transfer all the

interest of A. in that farm, and will not be
held void for not specifying estate. line v.

Eue, 1 Zab. 300.

170. A contract by which a party is au-

thorized to raise ore out of the mines on
a designated tract of land, at a stipulated

price, confers no authority to open new
mines, or to sink new shafts or slopes, ex-

cept so far as such shafts or slopes may be
necessary to the proper and successful

working of the mines already open. Shaiv

V. Wallace, 1 Dutch. 453.

171. A grantor made an agreement with

a company, granting to them the right

and privilege to extend, widen and
strengthen their embankment by the use
of his lands, and relinquishing to them all

claim for damages that might arise from
the use of the rights and privileges thus

granted, and also relinquishing all claim
for damages which he had previously sus-

tained at their hands. Held, that this

agreement did not give to the company
any right to take down or remove any
part of the dam. Valentine v. Central R.

R. Co., 5 Dutch. 60; affirmed Id. 561.

172. An agreement, whereby the plain-

tiff granted a right to the defendant to

erect a mill dam, and stop a ditch, on his

land, and the defendant agreed that all

damages sustained should be paid by him,
held to mean such damages as the plain-

tiff 'might from time to time sustain. The
case of Van Scholck v. Canal Co., Spen. 2-1,

held not applicable. Hoagland v. Veghte, 1

Vr. 516 ; reversing, 5 Dutch. 125. See Ar-
bitration, I 124.

173. A promise to pay " all liabilities" of

a manufacturer, in consideration of a sale

and transfer of all the property and assets,

will include a disputed claim for the salary

of the foreman of the factory. Joslin v.

New Jersey Car Spring Co., 7 Vr. 141.

174. Construction of contract. Held, thai

by a proper construction of the contract

between the parties, the defendants are

only entitled to claim a drawback on the

tolls paid for goods canned on the thirty-

two boats mentioned in the agreement,
which constitute the "freight line" there-

in mentioned. Lehigh Valley R. R. Co. v.

Stewart, 7 Vr. 259; reversed, Nov. 1875, Court

of Errors.

175. Segur was a banker, and entered
into agreement with Hoagland, for certain

considerations, that he would abandon the

banking business upon which Hoagland
was about to enter at the same place, and
not pursue it for a certain period, luider a
forfeiture of $10,000. A breach of this

agreement is alleged, the breach being the

continuance to receive deposits after the
plaintitf commenced the business. The
full amount of the forfeiture is claimed.

The defendant claimed, on the trial below,

that he was to be given a reasonable time-

to close his business. The court charged
to this eilect, except as to deposits, the re-

ceipt of which was a breach of the agree-
ment entitling tlie plaintiff to the forfeit-

iu"e. The forfeiture in this case was penal
in its nature, and had relation to the entire
business of banking. An intention to
m.ake the sum depend upon separate or
minor points will not be presumed. The
substance of the agreement was that the
defendant would withdraw, within a rea-

sonable time, and abstain for a stipulated
period, from the business of banking. The
term "business of banking" has no refer-

ence to a single featiu'c of that business,

and the penalty must have regard to the
whole business. The charge below that

the taking of deposits was, of itself, such a
breach as entitled the plaintiff to the full

forfeiture, was erroneous. Hoagland v.

Segur, Feb. 1876. Supra, 'i 128.

176. In order to indemnify A., B. and
C. against more than their proportionate-

part of any loss that might accrue by
reason of any insufficiency of the mort-
gaged property to pay a sum loaned by
them to the company, certain other stock-

holders of the company, together with A.,

B. and C, entered into an agreement under
seal, by which the said other stockholders
agreed with A., B. and C. that if the mort-
gaged property should be insufficient to

pa}' the said sum and interest, so that any
loss or deficiency should happen, each of
them, and each of the said A., B. and C.

should bear an equal portion of such loss

or deficiency ; and that if any of them
should, before or at the time such loss or
deficiency should be ascertained, become
or be unable to pay his proportionate share
thereof, then such of them as should re-

main solvent and able, should sustain such.

loss equally with the said A., B. and C.

And they further covenanted and agreed
to and with the said A., B. and C. that if

the mortgaged property should prove in-

sufficient to pay said sum and interest, so

that a loss or deficiency shovdd happen,,

then they, their executors, etc., would
forthwith pay such sum to A., B. and C.^

their executors, &c., as would divide said

loss or deficiencj' equally between such of

them as remain solvent at the time such
loss or deficiency should be ascertained

;

and that the said A., B. and C, severally,

should bear an equal part of such loss..

Held, that the loss which should accrue,

either from the deficiency of the mort-
gaged premises or from inability in any of

the parties to the agreement to pay their

full proportion of the deficiency, should be
borne equally by such of the parties to the

agreement as should be able to bear an
equal proportion of such whole loss with

each of the com|)lainants. Black v. Shreeve,

3 Hal. Ch. 440.

17/. J. B. K. and W. K, were appointed
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gujvi'dians of tlie property and persons of
int'ant I'hildron. J. 15. K. ^ave to W. K.
his bond and mortgage for $"2,500, with in-

terest, in one year from date, and on the
reeeipt of tlie bond and mortgage, W. K.
,uave to J. B. K. an aureenient, as foHows :

" Wliereas .Tohn B. Iveeler liath this day
exei'Uted and dehvered to me, William
Keeler, of the eity of Thiladelphia and
state of rennsylvania, a bond, or writing-

obligatory, in the i>enal snm of $r),00() law-
ful money of the United States eurrent in

New Jersey, conditioned for the payment
of two thousand live hundred dollars, like

lawful money, in one year from the date
thereof, with lawful interest of the state of
New Jersey from date till paid, and also a
deed, or indenture of mortgage, on the
farm and mill situated at Cook's mills, in

the township of New Hanover, called and
knt)wn by the name of the Cook's mill

property, for the purpose of securing the
payment of the said sum expressed in the
condition of the said bond, with its inter-

est. And whereas the said John B. Keeler
and I, the said William Keeler, are guard-
ians of the children of John B. Keeler;
and whereas the above mentioned bond,
or writing obligatory, and deed, or inden-
ture of mortgage, is given by the said John
B. Keeler to me, the said William Keeler,
to secure the payment of the money due
and to become due to the children of the
said John B. Keeler from the estate of
their grandfather, Samuel Hartshorne, and
which may come to the hands of the said
John B. Keeler ; now know ye, that I, the
said William Keeler, do hereby covenant
and agree, to and with the said John B.
Keeler, that if he, the said John B. Keeler,
shall pay to the said children their share
and shares, as they respectively fall due,
and obtain from them, and all of them, a
release and discharge from all claims re-

specting such distributive share of the es-

tate of the said Samuel Hartshorne, de-
ceased, then the said bond, or writing
obligatory, as well as the said deed and
indenture of mortgage, be considered as
null and void : and in case a part only of
the said children shall release and dis-

charge the said John B. Keeler from his

liability at the time the said share becomes
due as aforesaid, then the said bond, and
writing obligatory, and deed, or indenture
of mortgage, shall be considered binding
until they shall release, as before descril)ed.

And when all the said children shall have
released as aforesaid, then the said bond,
and wa-iting obligatory, and deed, or inden-
ture of mortgage, is to l)e given up to the
said John B. Keeler." Held, that on a bill

tiled by J. B. K. against the executor of
W. K. to account for moneys which W. K.
had received as guardian, proof of the
agreement and bond and mortgage was no
defence against an account, and that the
construction of the agreement was that

12

the papers were intended as indenmity to
W. K. against any loss on account of any
legal resi)onsibility which rested u{ion him
in consecjuence of his joint action with his
co-guardian. Kc.clcr v. Keeler, .3 Stock. 4;"58.

17S. The father of an infant child made
an agreement with an uncle of the infant,
at the uncle's request, to this effect, that
the uncle should take the infant, and
adoi)t him as his own child, and that he
would treat him as his owii son, and that
the property he should have should be
given to the child, so that it should be-
long to him at the death of the uncle and
his wife. The xnicle took the child, aiul
had him baptized, and the child assumed
his surname, and lived with him twenty-
five years. Held, that the uncle was not
restrained from the use and disposal of
his property during his lifetime, and that
the neplunv could only claim it upon the
death of his uncle and his wife. Van Duyne
V. Vreeland, 1 Beas 142; S. C. 3 Stock. 370.

179. Where M. entered into a contract
to build a tunnel, which provided, among
other things, that the company might
retain ten per cent, of the amount of the
estimate, in their hands, to answer any
neglect or refusal on M.'s part to remedy
any imperfections in his work, or in any
manner violate the conditions of the con-
tract; or, if not finished within tlie time
specified, M. agreed to forfeit $2,-500 for

every month's delay beyond the time stat-

ed, such amount to be deducted from said
ten per cent. Held, that the company
could retain the ten per cent, as a security
to protect their rights in any respect, and
that they were not restricted to the two
contingencies above mentioned. Long
Dock Co. V. Mallery, 1 Beas. 431, overruling
S. a Id. 93.

180. The appellants were a company,
incorporated with the right to take water
from the river Passaic, for the purpose of
furnishing power for manufacturing uses.
This water was carried through a canal of
three sections, which were on diflerent

levels, on each of which mills were erected
under leases from the company. The mill
of the appellees, who were the complain-
ants below, w^as located on the upper and
highest level, in which there were two
waste weirs,, one of which was above the
appellees' mill, and over which, and
through a gate in it, the water was occa-
sionally drawn into the lower levels ; the
other waste weir was below appellees' mill.

A controversy having arisen between the
company and the appellees touching the
supply of water, a compromise was effected

on the following basis : 1st. That instead
of the water in the canal being discharged
at the waste weir above the appellees'

mill, a new waste weir, of a designated
height, should be constructed below their

milL 2d. That the existing weir above
their mill should be elevated so as to com-
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pel the waste water to pass over, and be
discharged at the new waste weir below
the mill. 3d. That the gate in the weir

above the mill should not be lifted for the

discharge of water from the canal, except
in emergencies. The company had com-
menced the construction of gates in the

lower weir, so as to be able to let the water

out of the upper canal at will. The con-

struction of these gates having been en-

joined. Held, that the contract above
referred to secured to the appellees these

three great advantages : 1st. That the

waste water of the race should always be
discharged below their mill, and not

above it. 2d. That the waste water should

be discharged over a waste weir of a given

height. 3d. That the gate above their

mill should not be raised to discharge

water, except in emergencies. Held fur- !

ther, that neither, Viy the terms of the con- i

tract nor by implication, could the com-
}

pany be prevented from constructing gates

in the waste weir below the mill of the

appellees. That if the contract required

that no gate should be constructed below
I

the mill of the appellees, but that all the
j

water which was not used should be

forced, as waste water, over the lower

waste weir, a court of equity would not in

this respect enforce it, on the ground that

it gave to the appellees an unfair and
unconscionable advantage. Society for Es-

tablishing Useful Manufactures v. Butler, 1

Beas. 498 ; reversing 5. C, Id. 264.

181. Upon a bill, tiled to compel a trans-

fer of two hundred shares of stock, pur-

chased by the defendant, with money
advanced by the complainant upon the

following order, viz. :
" Please pay to

order of D. M. W., $5,000, for which he
w'ill give you a receipt, to be paid in stock

of the Newark Plank Road Co., say two
hundred shares, or money return in same
proportion, at that rate. $25 per share."

Held, that the meaning of the contract was,

that if the defendant could not, or did not

buy the stock at par, he should return the

money ; that when he purchased the.stock

with complainant's money, he held it as

trustee for complainant ; and that he must
transfer the stock to the complainant, and
account for all the dividends, with interest.

Stevens v. Wilson, 3 C. E. Gr. 447.

182. The words, " any future extensions or

branches," in a contract between two con-

necting railroad corporations for a division

or drawback of freights and fares over

their roads, " or any future extensions or

branches of the same," must not be con-

strued, in their general sense, to apply to

extensions then unauthorized by the legis-

lature, where there were unexhausted
powers in the charter and supplements, at

the time of the contract, to build other ex-

tensions or branches, sufficient to meet the

requirements ofthewords. 3Iorrisand Essex
R. R. Co. V. Sussex R. R. Co., 5 C. E. Gr. 542.

183. The New Jersey Stock Yard and
Market Company leased to the Manhattan
Manufacturing and Fertilizing Company
certain premises for the specified business
of manufacturing and preparing fertilizers

and manures, and the materials for that
purpose. The lessors gave the lessees
" the refusal and exclusive right of saving
and taking all the blood of animals
slauohtered in their abattoir and sheep-
house, and of saving and taking the animal
matter and ammonia from their rendering
tanks, and of using tlie same in their busi-

ness." The fertilizing company thereby
bound themselves •' to save all that is

possible of the blood from the animals
slaughtered, and the animal matter and
amnronia from the tanks, to prevent any
effluvia or stenches from escaping, and to

prevent any and all nuisances from being
ci'eated in any manner whatsoever, either

in saving the blood, animal matter, or
ammonia, or in converting the same into

articles of commerce." The stock yard
company subsequently leased their abat-

toir to Payson and Sherman. Sherman
entered into partnership with two other of

the defendants (at the time of the lease in

the employ of the stock yard company),
under the name of the Bergen Manufac-
turing Com]jany, for the manufocture of

albumen and fertilizers. The complainant
demanded all the blood of the animals
slaughtered at the abattoir, but by an
ari'angement with certain butchers who
slaughtered there, the Bergen Manufac-
turing Comj^any have been and are taking
a large part of the blood. Held, on appli-

cation for injunction, that with every per-

mission to use the abattoir after the lease,

the stock yard company had the right to

demand that every user of the abattoir

should leave these matters for the com-
plainant; and this, by its covenant, it was
bound to do. And the defendants, having
notice of this obligation, must be restrained

from taking the blood and other matters
which the complainant is entitled to take
under its lease. Manhattan Co. v. Ne^c Jersey

Stock Yard Co., 8 C. E. Gr, 161.

184. Where six of seven associates in a

jjurchase of land on speculation, each
agreed to take a specified number of the

twelve and a half shares in which the

scheme was divided, at a fixed price per
share, and also agreed to take the shares

in the scheme that might remain vuisold,

each in proportion to the shares taken by
him, at the same price per share, and an-

other associate subscribes for a half share,

but refuses to enter into the agreement to

take a proportion of unsold shares, the

owner of the half share is not entitled, on
winding up and settling the scheme, to

any part of the unsold shares or of the

profits on them. Douglas v. Merceles, 8 C.

E. Gr. 331; S. C. 10 Id. 144.

185. And, on the other hand, the share-
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holders who aj^rood to purchase them, arc
bouiul to pay niul account lor the full

])ricc of those unsold sharc!s and the inter-

est on that ])rice, out of their own funds,

and caiuiot have any i>art of the ])roiitsin

the scheme approi)riateil to pay for those
shares before these profits ai'e divided. Ibid.

180. A receipt, in writini:;, ^iven by a
son to his father, as follows :

'' Heeeived,
of Daniel Havens, the sum of six hundred
dollars in full in lieu of dowry. (Sij^iied)

l?enj. S. Havens. " Held, under the evi-

dence in the cause, to be an agreement by
which the son, in consideration of the
money so paid to him l)y his father, agreed
with the latter that he would make no
claim to a share of his father's estate,

should the latter ilie intestate. Havens v.

Tho)iij),iOn, 11 C. E. (Jr. 383.

See Bonds, ^ 29, Conveyances, Mechan-
ics Lien, Sale of Lands, SrEciFic Per-
roKMANCE.

IV. Illegal Contracts.

(a) At •common law.

(1) Againut ^jublic policy.

187. A contract which contravenes the
policy of an act of congress and tends to

defraud the United States, is void. Gulick
Y. Ward, 5 Hal. 87.

188. If A. agree to give B. $1,000, on
condition that B. will forbear to propose
or oft'er himself to the postmaster general
to carry the mail on a mail route ; such
agreement is against public policy, and no
action can be maintained upon it. Ibid.

189. A contract on the part of a ca-

veator to withdraw liis opposition to the
laying out of a highway, is against the
policy of the law, and therefore void.

Smith V. Applegate, 3 Zab. 352.

190. A contract Ijetween a railroad com-
pany oi^erating a railroad in this state un-
der acts of the legislature of this state,

and certain individuals, the eftect of which
is to give the latter the exclusive right of
transporting certain kinds of freight over
their railroad, is void from considerations
of pul)lic policy. Union Locomotive and
Express Co. v. Erie Railway Co., 8 Vr. 23;
.Stewart v. Lehigh Valley B. R. Co., Feb. 1876,
Court of Errors. See Common Caiiriers, ||

22, 37.

191. Where a contract is for the doing
of two or more things, which are entirely
distinct, and one of thein is prohibited by
law and the others are legal, such illegality

of the one stipulationcannot be set up as

-a bar to an action for a breach of one of
the valid stipulations. Erie Railway Co.

.ads. Union Locomotive Co., Vr. 240.

192. A court of equity will not enforce

an executory contract when the consid-
eration is founded on fraud, or is malum
in se, or malum prohibitum. It would not
create a trust in such case. Ownes v.
Ownes, 8 C. E. Gr. GO.

I!t3. Wiiere the original contract had no
reference to any illegal act, and it did n<jt

api)ear that any law was violated, or any
injury done to the service of the Unitenl
States by the false representation, tb(i

court will not consider it tainted with
fraud, so as to prevent its enforcement.
Servis v. Cooper, 4 Vr. G8.

194. Upon the ground that it is against
public policy to permit the comi)any t(j

enforce a bond givcui in violation of law,
the complainant may have the right to de-
fend himself at law and in efpiity, and yet
not be entitled, as a comijlainant in ihia
court, to be relieved against its payment.
Yard v. Pacific Ins. Co., 2 Stock. 480.

195. H. was the owner of a farm, which
he olfered to sell at .$125 per acre; S. offer-

ed to sell it for him, and an agreement
was made between them that H. should
ask $130 per acre, and not sell below that
price ; and in case S. procured a pur-
chaser, and effected a sale, he was to have
a commission of $5 per acre for selling.

Held, that the contract was not against
pulrlic policy, and was valid. Shepherd ads.
Hedden, 5 Dutch. 3.34.

190. It is illegal for bidders at an auc-
tion to combine not to bid against each
other, but this does not prevent several
bidders agreeing that one person shall bid
for them all. National Bank of Metropolis
V. Sprague, 5 C. E. Gr. IGO. See Morris v.

Woodward, 10 C. E. Gr. 32.

197. An offer of a reward for the appre-
hension and conviction of a criminal is not
void as against public policv. Furman v.

Parke, 1 Zab. 310.

198. A contract which contravenes the
provisions or policy of a public laAV, is

void ; but a transaction to be void in laAV

as a contract, must iirst have life as a com-
pleted treatv between the parties. Cannon
V. Cannon, 11 C. E. Gr. 316.

199. Putting the title to one's lands in

the name of another, with the avowed
purpose of escaping liability to be drafted,

under the late enrollment act of congress,
was not in contravention of either the po-
licy or provisions of that act, no property
qualification having been thereby required
to make one liable to be drafted ; hence,
that act, of itself, does not deprive such
grantor of the right to compel a reconvey-
ance of the i^roperty to him. Ibid.

See Bills and Notes, I. {d), Bonds, I o,

Breach of Promise, I 1.

(2) In restraint of trade.

200. Contracts in restraint of trade are

good, if confined to reasonable limits.



180 CONTRACTS, IV.

Illegal Contracts.

Hoar/laud v. Segur, Feb. 187<'). Sec Whiffidd
V. Levy, 6 Vr. 149.

201. A covenant made by a vendoi' of
real estate, that neither he nor his assigns
will sell any marl from off the premises
adjoining the tract conveyed, will not he
enforced in equity against the alienee of
the land intended to he hurthencd by such
covenant. Brewer v. Marshall, 4 C. E. Gr.
537 ; affirming, 3 C. E. Gr. 338.

202. Such a covenant should not be sus-
tained, on the ground that the principle
on which alone it could rest would sanc-
tion the annexation to the land of any
stipulations which human caprice might
contrive. Ibid.

203. Such covenant is also illegal and void
as being in general restraint of trade. Ibid.

204. Where a party, under agreement
not to carry on a specified business, under
color of another name, engages in a busi-

ness which is within the spirit of the agree-
ment, he will be restrained from continu-
ing it. Richardson v. Peacock, 11 C. E. Gr. 40.

205. Where the answer fails to disclose

the true character of the business so en-

gaged in—whether it was, in fact, such as

the defendant might carry on without
breach of his covenant, or whether it was
so only colorably, tlie injunction will not
be dissolved upon the answer, but will be
retained till final hearing. Ibid.

(3) During war.

206. All commerce and friendly inter-

course 1)etween citizens of the insurrec-
tionary states and districts, and the rest of
the Union, during the recent civil war,
were suspended, and any act of intercourse
inconsistent with the condition of hostil-

ities, was unlawful. Mutual Benefit Ins. Co.

v. Hillyard, 8 Vr. 444; affirming G Vr. 415.

207. As a consequence, it was unlawful
between such citizens to remit, or to

receive the money to pay a premium on
a policy of life insurance coming due
during the war, as it involved an act of
amicable intercourse. Ibid.

208. Whether a pre-existing contract is

dissolved, or not, by the war, depends upon
whether it is essentially antagonistic to the
laws governing a state of war. If the con-
tract is of a continuing nature, as in the
case of a partnership, or of an executory
character merely, and in the performance
of its essential features, would violate such
laws, it would be dissolved ; but if not, and
rights have become vested under it, the
contract will either be qualified, or its

performance suspended, according to its

nature, so as to strip it of its objectionable
features, and save such rights. The ten-
dency of adjudication is to jireserve, and
not to destroy contracts existing before
the war. Ibid.

See Aliens U 6, 7.

(4) Suppression of a prosecution.

209. An agreement not to prosecute, or
in some other way to favor and protect the
criminal is an essential ingredient in the
oli'euce of compounding crime. Brittin v.

Chegary, Sjjcu. 025.

210. A transfer of notes to suppress a
charge of fornication. Held, not sustained
bv the evidence. Hoagland v. Titus, 1 C.
E. Gr. 44.

See Bills and Notes, | 25, Bonds, | 140,
Supra, II., (c), (3).

(b) By statute.

(1) Fraudulent as to creditors, &c.

211. On a judgment and execution
against A. and B., the dwelling-house of
A. was levied on and advertised for sale.

At the request of A., C, his son-in-law,
attended the sale and made the highest
bid, and the sheriff ma'de a deed to C. The
sum for which the property was struck off

to C. was paid by A., and the object of the
arrangement under which the property
was struck off to C. was to protect the
property from the creditors of A. by thus
putting the title in C. On a bill by A.
against C, praying that C. might he de-
creed to convey the property to A., the
court denied relief. Baldwin v. Campfield,
4 Hal. Ch. 000; affirmed. Id. 891. See'Mt^-
ford V. Runk, 4 Hal. Ch. 188.

212. When a grantor of real estate takes
the note of the grantee for a part of the
purchase money, and at the same time
executes to the grantee an instrument of
writing acknowledging that the note is not
to be 2)aid, " as it is understood that I deed
him my farm to keep creditors off until

such time as I can sell my farm without a
sacrifice, and the proceeds of such sale

shall go to pay my creditors, . . . and
the said R. L. S. (the grantor) is to deed
the farm to any one that I may order at

any time." On a bill filed by the grantee
against the grantor to restrain the collec-

tion of the note, and to establish and settle

a trust of the real estate alleged to be sub-
sisting in the hands of the grantor. Held,
that such an instrument is not the decla-

ration of a trust in writing, as required by
the statute of frauds, but is a mere arrange-
ment to hinder and delay the creditors for

the benefit of the grantor, which is void in

law as against creditors, and which a court
of equity will not sustain. Servis v. Nelson,

1 McCart. 94.

213. When a purchase is made at a sher-

iff's sale, imder a parol agreement with
the defendant in execution to defraud his

creditors, that he shall be permitted to re-

deem, he will be entitled to a reconvey-
ance on paying what may be due to the
purchaser. Marlatt v. Warwick, 3 C. E. Gr..



COXTRACTS, IV. V 181

Illegal Contracts.—Performance and Breach.

108; affirmed, 4 Id. 430. Dalrimple, Deptce,

Elmer, Vre(Ie)ihuiyh, Just ices, (lis.vnting.

214. A court of equity will not relieve

against a conveyance made to ]»rcvent the
grantors i»ro|H'rty from heing sacrificed,

and his creilitors fnnn recovering tlu-ir

money. And no subsequent promise fur

the reconveyance of sucli projierly, found-
ed on such fraudulent consideration, will

he enforced. Ei/n' v. Ei/re, 4 C. 1". Gr. 4.!.

21o. If a plaintiff in execution make an
agreement with the defendant that he will

huy the proi)erty at sheriti"s sale and hold
it for his henefit, and takes advantage of

such agreement to buy in the property at

prices lower than he otherwise could have
done, he will l>e taken to hold in trust for

the defendant, who will be allowed to re-

deem. But a court of equity will not en-

force such an agreement, being merely in

parol, unless the fraud or m<tla fides be
clearlv and fullv shown. Walker v. Hill. G

C. E. Gr. 191.

216. A secret arrangement between a de-

fendant in execution and a third person,

for the purchasing in by the latter of the
property of the former at a judicial sale,

upon a trust for the benefit of the defend-
ant, the object of which is the present dis-

position of the debtor's property to avoid
its subjection to execution and sale at the
instance of other creditors, by means of

which the property is bought in at inade-
quate prices, is contrary to the policy of

the statute concerning fraudulent convey-
ances, and a court of equity will not grant
relief upon such an agreement, liy com-
pelling the jDurchaser to convey to the

j

defendant in execution. S. C. 7 C. E. Gr.
j

514.

217. Executed parol agreements to buy
;

in property at a sherifi^'s sale for the bene-
fit of defendants in execution, can be sus-

[

tained onlv on the ground of fraud. Jler- I

rift v. Broun, 6 C. E. Gr. 401.

218. When the elements of the case are
!

simply a purchase under a parol promise
to hold for the benefit of the defendant in

execution, such a transaction cannot be
enforced either at law or in equity. Ibid.

219. An agreement with a defendant in

execution to purchase the property for him
at the sheriff's sale will not create a trust

in his favor unless in writing, or fraudu-
lently used to obtain the propertj' at an
inadequate price. Johns v. Xorris, 7 C. E.
Gr. 1(12 ; case reversed, Xov. 1875, Court of
Appeals.

220. Such contract, although void as to

creditors, is good as between the parties.

Hendricks v. Mount, 2 South. 738, (a).

(2) Gaming, lotteries, S:c.

221. Action lies not for prize money on
a foreign lottery ticket. Van Doren v.

Staats, Pen. 887 ; Hutchinson v. Targee, 2 Gr.

386; Watson v. Murray, 8 C. E. Gr. 257.
Action-, ^ 38.

^22. A broker i»rocured a customer for
another broker, with the understanding
that the latter should charge for j>rocur-
ing a loan of money at a rate prohibited
l>y the statute, and that such comnn-isions
should iie divided. Hid, that a suit would
not lie in behalf of the former broker for
his share of such commissions against the
latter broker, to whom they had been paid
bv the customer. Gregory ads. Wilson, 7
Vr. 31."x

223. Wagers on indiflferent subjects are
not prohil)ited l»y the laws of this state;
hence a jdaintitf suing on a policy of in-

surance on the life of another, need not
show any interest in such life. Trenton
Ins Co. v. Johnson, 4 Zab. 576.

224. Where it is one of the terms of a
ten-pin alley that the loser is to pay for
the use of the alley, such playing is not
gambling. State x. Hall, 3 Vr.' 158.

See Assumpsit, § 4-5.

(3) Made on Sunday.

225. The court will not aid a contract
made on Sundav. Crocket \. Vanderveer,
Pen. 856.

226. " But I am not prepared to say that
all contracts made on Sunday are void."
Il)id, Pennington. J. See Van Riper \. Van
Riper, 1 South. 156, 158.

227. A bargain made on Sunday is void,

and no subsequent recognition of it. short

of a new bargain, can give it validitv.

Ryno V. Darby, 5 C. E. Gr. 231.

Bills axd Notes, § 33.

V. Performance axd Breach.

(a) By whom performed.

228. ^^^lere A. enters into articles of

agreement, to purchase certain property,

and actually takes possession of it under
the agreement, but clies l»efore any deed is

made to him for it, the heirs of A. cannot
be compelled, in a court of law, to receive

a deed for the property, or complete the

purchase, and pav the piu'chase money.
Cooper V. Vanderhelt. 2 Hal. 121. See Rev.

Orphans Court, J 132.

229. While a joint contract remains in

force, performance by one of the joint

contractoi-s will be presumed to be a per-

formance of the contract, and not the

making of a new and difierent contract

in favor of the party performing : and if

the act done is fairly referable to the con-

tract, the undisc^sed intentions of the
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party that it shall not be a performance
'

of the joint contract, cannot he made
available against the other to bind him,
withont hi.s t-onsent, on the footing of a

new and distinct agreement. Jiroivn v.

i-7/r/;.4 Vr. 418.

J.'iO. Where a contractor uiulcrtakes to

fiiiish a tnnncl abandoni-d by a former
contractor, erroneons work done l)y the

former cannot be estimated for the benefit

of the latter. Seymour v. Long Dock Co.,

5 C. E. Or. 396.

See Agency, ?? 33, 34, Bankruptcy, §?

26, 27, Si'EciFic Perfokmaxce.

(b ) How performed.

231. If a vendor is ready at the time ap-

pointed to perform his part of the contract,

anil otters to do it, it is sufficient. Pittenger

V. Pittenger, 2 Gr. Ch. 156.

232. In covenant to deliver trees, if the

plaintiff proves that he ottered the trees at

such time and place, and left them there,

it is no defence that no one was there, on
the part of the defendant to examine,
count and receive them. Barton v. McKel-
ivay, 2 Zab. 165.

233. A party cannot evade a contract

by absenting himself from the time and
place of performance. Ibid. ; Egbert v.

Chew, 2 Gr. 446.

234. But a deposit of articles sold in a
pubhc highway, at a point designated by
the purchaser, is insufficient. Finney v.

Apgar, 2 Vr. 266.

235. After an offer of performance and
a refusal of acceptance, it is not in the
power of the other party to say that he
who made the otter would not, or could
not have done what he declared himself
ready to do. Blight v. Ashley, Pet. C. C. 15.

236. Or, to say that at the time of mak-
ing the covenant the plaintiff had nothing
in the land. He might acquire it by pur-
chase before the time for deUvery. Conover
V. Tindall, Spen. 513.

237. A mistake as to facts or the con-
tents of a contract for the sale of land,
might, in some cases, excuse or modify the
performance, but the vendor must perform
it according to its legal effect, unless
he is misled by the fault of the other party.

Zane v. Cawley, 6 C. E. Gr. 130.

238. Where no place of payment is

named, the vendee must seek the vendor,
or use reasonable diligence to find him.
King v. Ruckman, 5 C. E. Gr. 316 ; Egbert
V. Cheiu, 2 Gr. 446.

239. if one party has wholly or partially
fulfilled his part of a contract, so that its

non-fulfillment by the other is a fraud,
equitv will compel performance. Johnson
V. Hilbbell, 2 Stock. 332.

240. Where a party performs part of an
entire contract, and voluntarily and with-
out excuse refuses to perform the rest, he

camiot recover for the part performance,
Hdshiek V. Mayers, 2 Dutcli. 285 ; Smoek v.

Wurford. 1 South. 30(;, 3(i9, (a); School Trus-

tet'H V. Bennett. 3 Dutch. 513 ; Erring v.

Inr/ram. 4 Zab. 520; Brown v. Fitch, 4 Vr.

418. 422.

241. If specifications require a cellar to

be a certain dci)th, it is not a trade phrase
which fixes the deptli of the foiuidation

walls ; it is the duty of the builder to place
the walls deep enough to get a sufficient

ffiunflation. School Trustees of Trenton v.

Bennett. 3 Dutch. 514.

242. An account and check, between a
principal and agent, either separate or
taken together, are not within the rule

excluding parol evidence to explain a
written contract ; they do not pur2:)ort to
constitute an entire contract in Avriling

showing the entire engagement of the
parties ; tliey are but acts done in execu-
tion of a verbal contract. Park v. Miller, 3
Dutch. 338.

243. In an action of covenant to do
specific acts, evidence of performance by
a bequest in a will is inadmissible in a
court of common law. Moore v. Moore,
Coxe 3<)3.

244. Whether a bequest in a will is to

be taken as satisfaction or performance
of such covenant is altogether a subject of
equity jurisdiction. Ibid.

245. The certificate of a superintendent,
surveyor, or architect, who by the contract
for any work, is to superintend its per-

formance, and whose approval is required
before any payment is due, cannot dispense
with the performance of anj' substantial

part of the contract, but may be binding
as to the fact whether the work certified

to w'as done in a workmanlike manner, or
of proper materials of the kind required.
But such certificate would not make build-

ing a brick house a compliance with a con-
tract to build one of marble. Xor would
the fact that a house built of brick is sub-
stantially, and for service, as good or better
than one of marble, make such a building
a performance of the contract, upon being
certified to be so. Bond v. Newark, 4 C. E,
Gr. 376.

246. A contract to deliver trees of a
specified kind, to be, grown after the con-
tract, does not limit the vendor to deliver
an}' particular trees of that kind, or only
trees raised by himself. Parsons v. Wood-
ward, 2 Zab. 196.

247. A railroad company agreed to give
bonds in consideration of certain sub-
scriptions, and afterwards, by legislative

authority, wa.s consolidated with two other
roads. A tender of the bonds of the new
oi-ganization is not a compliance with the
contract. New Jersey Midland R. R. Co. v.

Strait, 6 Vr. 322.

248. "If a shoe-maker buys a cow and
contracts to pay for her in shoes, he is to
make such shoes as the seller of the cow
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shall direct, and tliat in a reasonable time
;icc()rdin.u' to the usuiil t'oursc of business
in the neighhoi-liond." Crocket v. Vander-
veer, Tenn. Sotl, S")S, Pc)tnin(jto)i, J.

249. Coal to be delivered in paynient of

rent of amine, in tlie al)senee ofany special

slipnlation, must be delivered in a mar-
ketable eondition. Andciircid v. Woud-
ir((rd. 4 Dutch, 2C)d; Fitch v. ArchUjuld, 5
Dutch. 1()0.

(c) When to be performed.
2.50. Wliere one covenants to do specific

acts, and no time is li.xed within which
they are to be done, the utmost time that
can be allowed for the performance is dur-
ing the life of ccn'enantor. Moore v. Ex-
ecutors of Moore, Coxe oG3.

251. A contract by A. "engaging" a farm
to B. or that B. should have $1,1)00 out of

A's estate is not void for want of a specified

time of performance. Tlie death of A.
ending the possibility of his performing it

afterwards, and tlie penalty payable out of
his estate indicating his life as the term.
Rue V. Rue, 1 Zab. 369.

252. Where no time is limited for pay-
ment, the sum is payable iram.ediately,
Rofiers v. Colt, 1 Zab. IS, 704; Breheu v.

Donnel, 5 Vr. 408 ; Green v. Richards, 8

C. E. Gr 32,53(3.

253. There is no want of certainty in the
contract by reason of the omission to fix a
time for the payment of the balance of the
purchase money and the delivery of the
deed. Equity will construe the contract
as providing for the delivery of the deed on
demand, within a reasonable time, accom-
panied by a tender of the balance of the
purchase money. Reynolds v. O'Neil, 11

C. E. Gr. 223.

254. To a count in a declaration setting

forth an agreement between the parties, to

deliver a deed of conveyance of certain
lands, on the first of May, at which time
the consideration money should be paid,

the defendants plead that the plaintiffs

appointed the 7th of March, in the same
j'ear for the execution of the contract, and
that they the defendants were ready and
offered to perform tlieir part, on that day,
but that the plaintifls refused to perform
theirs ; without averring that the proposed
alteration was agreed to by the defendants.
Held, that each party had the option or
right to perform the contract on the day
made in the original contract, which right
could not be affected or taken away, with-
out their direct assent. Law v. Plume, 2
Harr. 466.

255. Where by the terms of the contract,
when an instalment was paid, the vessel,

so far as then constructed, was to become
the property of the purchaser. Held, that
the burden is on him to show the time of
payment, and that his title vested before
the lien attached. Edwards v. Elliott, 7
Vr. 449; S. C, 21 Wall. 532.

25G. When an offer has been turned, by
acceptance, into a conti'act, each party
will have a reasonable time in which to
))erform it. Jfuuijhivout v. Boisauhiti, 2> G.
E. (ir. 315.

257. Wlien tbe time for tlie performance
of a contract falls on Sunday, a comi)li-
ance on the foUowing day will be a sufli-

cient performance. Stryker v. Vanderbilt,
3 Dutch. (kS.

(d) Excuses for non-performance.

258. On covenant to give possession, it

is no excuse that a tenant holds over.
Kerr v. Whittaker, Pen. 670.

259. A party hired for a year can
abandon his contract and recover for work
and labor, if he can show ill-usage by his
employer. Erving v. Ingram, 4 Zab. 520.

260. So, on a promise l)y a father to pay
his son for services, if the performance l)y

the son is rendered impossible by the
father's dismissing him. Updike v. Ten
Broeck, 3 Vr. 105.

261. Mere pecuniary inability to pay an
instalment of purchase money on a fixed
day, does not discharge the obligation of
the contract. Hopper v. Hopper, 1 C. E. Gr.
147.

262. A mistake as to the legal effect of
an agreement is no excuse unless induced
by the fraud or representations of the
other. Hawralty v. Wai-ren, 3 C. E. Gr.
124.

263. Wliere a plaintiff agreed to super-
intend certain works for a certain time, at

a fixed price, and was prevented from ful-

filling his contract by a broken limb.
Held, that he could recover payment in

proportion to the rate agreed upon for the
whole. Hargrave v. Conroy, 4 C. E. Gr.
281.

See Master and Servant, Sale of
Lands.

(e) Notice, when necessary.

264. Where certain repaii-s are agreed
to be done by a landlord " during the
tenancy," no certain time being indicated,

a notice to perform from the tenant is

requisite to put the landlord in default.

Gerzeheck v. Lord, 4 Vr. 240.

265. Where a bill of sale of a negro was
made with certain conditions on which she
could regain her freedom. Held, that she
was bound to inform herself of them, and
that notice from her master was not neces-

sary. State V. Mount, Coxe 292. Ante, l^

59, 117. Infra, § 306.

See Surety.

(f) Breach.

266. If a person contract with the owner
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of a lot to buikl, erect, and complete a

building on a certain lot, and by reason of

a latent defect in the soil, the building falls

down before it is completed, the loss falls

ujjon the contractor. Tni.'<tres of Public

Sclwola of Trenton v. Bennett, 3 Dutch. 513.

2G7. It is no breach of a covenant Avhich

prohibits the erection of a forge or furnace

"for the manufacturing of iron," or the

erection of any building for any such pur-

pose, to erect buildings in which forges for

the purpose of heating iron and mould-
ing and working it into ditl'erent articles

are used. Rogers v. Danforth, 1 Stock.

289.

268. The principal stockholders of a

solvent company having agreed, for a

consideration, that' they would not claim
anything on certain old accounts against

a former officer of the company, it was
intimated that a suit, making such claim
in the name of the company, might, in

equity, be considered a breach of such
agreement, so far as the avails of such suit

would go to the benefit of such stockhold-

ers. Jaeksoa v. Grant, 3 C. E. Gr. 145.

269. An assignment of a contract, in

violation of its positive provisions, is void,

and the party claiming through such as-

signment, is entitled to no relief in equity.

Grigg v. Landis, 4 C. E. Gr. 350; reversed,

6 C. E. Gr. 494.

270. The erection of a bay window one
story high, built up from the foundation,
is a breach of a covenant to place the main
front wall of a house twelve feet from the
line of the street. Kirkpatrick v. Peshine, 9
C. E. Gr. 206.

YI. Rescission.

271. An executory agreement not
under seal may lie rescinded by a sub-
sequent parol agreement. Perrine v.

Cheeseman, 6 Hal. 174.

272. A parol agreement for the sale of
lands, where the vendee is in possession,
may be abrogated by a subsequent written
one to convev to the vendee's wife. Jiich-

ards V. Green, 8 C. E. Gr. 536.

273. Parol evidence is admissible to
prove a new and distinct agreement, upon
a new consideration, aljrogating a prior
written agreement. JfcKinUry v. Rtink, 1
Beas. 60.

274. The waiver of a contract for the sale
of real estate may be by parol, but it should
be express, and of such a character as to
leave no reasonable doubt as to the inten-
tions of the parties. Hodman v. Zilley,

Sax. 320 ; King v. Morford, Sax. 274.

275. Executed contracts inider seal,

when the party has received the benefit of
his agreement, cannot be disaffirmed at
law on the ground of fraudulent naisrepre-
sentations. Rogers v. Colt, 1 Zab. 19, 704.

276. A contract under seal, embracing
.

the whole subject matter of a former con-
tract not under seal, supersedes the former.
Hargrave v. Conroy, 4 C. E. Gr. 281.

277. A parol agreement to dispense with
the performance of a covenant in a deed
made before breach, cannot be pleaded in

bar of such breach. Hogencamp v. Acker-
man, 4 Zab. 133.

278. Where a vendee has a right to re-

scind a contract of sale, if the property
has been delivered to him, he must return,

or offer to return it, or give notice of rescis-

sion to the vendor, unless there is a stipu-

lation which relieves the vendee from such
obligation ; and whether there has been
such stipulation or not, is a question of

fact to be decided by the jury. Smalley v.

Hendrickson, 5 Dutch. 371.

279. Proof of fraud or misrepresentation
does not, of itself, render a contract void,

but voidable only at the option of the in-

nocent party ; and the party must show
not only the right to rescind, but that the
contract has been in fact rescinded. Byard
V. Holmes, 4 Yr. 119.

280. A party seeking to rescind a con-
tract must put the opposite party in statu

quo, so far as he is able to do it, and as

soon as practicable after discover}' of the
fi-aud. As long as he retains anything re-

ceived under the contract, and which he
might have returned, there can lie no re-

scission. Ibid.

281. The rescission must be before suit

brought. Ibid.

282. When the suit is on the ground of

a rescission of the contract, the plaintiff"

must show that the contract on which the
money was paid has, in legal effect, ceased
to exist. Ibid.

283. If plaintiff agrees to deliver to de-

fendant at P., an engine for defendant's
road at M., defendant takes the engine to

M. and tries it there, and finds it does not
answer the oliject for which it was bought,
and which it was warranted to answer, it

is a sufficient rescinding of the contract to

give notice thereof to plaintiff at P., with-
out bringing liack and tendering the en-
gine tbere. Starr v. Torrey, 2 Zab. 190.

284. Where a machine was to be built

for a certain price, and to be finL-^hed at a
fixed time, a failure to finish and deliver

it at the time mentioned, entitles the other
party to a rescission. American Ice Co. v.

Paterson Machine Co., 7 C. E. Gr. 72.

285. The vendee of a note may repudiate
the sale to him when such note Avas not
vendible, being still the propertj- of the
maker. Camjihcll v. Nichols, 4 Yr. 81.

286. Xo abandonment of a contract
under seal can lie inferred from any lapse
of time merely, short of the sixteen years
which the statute makes a bar. Rogers v.

Colt, 1 Zal). 704.

287. The surrender of a written con-
!
tract of sale, followed by acts inconsistent
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with its continuance, such as nesjotiating

a sale of the premises with anotlier party.

Held, to be in e(|uity a rescission. Onme v.

DeCamp, G C. E. ^\v. A\A; reversing, 4 C. E.

Gr. 1C)().

288. So, if K., after a written agreement
witli M. for tlie jnu'cliase of land, in a con-

versation with M. and A., says, " that he
does not want the property, that lie is

willing ]\[. should sell it to A. ; that he
wouUi as lieve A. should have it as any
one." Held, an express abandonment,
and although A. does not jjurchiise, M.
may sell to another. Kiwf v. Morford,

Sax. 274.

289. Whether a contract has in fact been
a1)andonod by other arrangements between
the ])arties, is a matter for the jury to

determine. Rue v. Rue, 1 Zab. 3G9.

290. On a sale of a crop of corn, to be

paid for when all delivered, and refusal of

the vendee to receive some of it after the

delivery of a portion. Held, that the ven-

dor might rescind, but could not recover

the corn already delivered. Thoinpson v.

Conover, 3 Vr. 4GG ; reversing 1 Vr. 329.

290a. When goods are sold for cash on
delivery, if the purchaser refuses payment
the vendor can reclaim the goods. Stouten-

hiirgh v. Konkle, 2 McCart. 33.

291. A vendee may repudiate a sale on
the failure of a statement by the vendor,

amounting to a condition. Wolcott v.

3Iount, 7 Vr. 2G3 ; affirmed, 9 Vr.

VII. Modification.

292. A party to whom a condition or

covenant is to be performed, may by acts,

as well as words, enlarge the term of per-

formance. And such an agreement to

enlarge, is not void, because no consid-
eration is expressed in it or otherwise
proved. Cox v. Bennet, 1 Gr. 1G5 ; Tomp-
kins V. Tompkins, 6 C. E. Gr. 338.

293. A promise to extend the time of

performin'g a contract will not be binding,

unless made upon some new considera-

tion. Stnjker v. Vcmderhelt, 1 Dutch. 482,

3 Id. 68. Bonds, |§ 151-155.

294. A promise to extend the time of

the payment of a mortgage, such promise
being in consideration of a note given for

a usurious premium, is void. Jqnes v.

Trusdell, 8 C. E. Gr. 554; Nightengale v.

Meginnis, 5 Vr. 4G1.

295. In covenant by vendee, against

vendor, for lands where payment was to

be in lawful currency of New Jersey,

plaintiff may prove that after the agree-

ment and before the day of payment,
defendant agreed to receive bank bills,

which when tendered he refused. Mc-
Eoiven v. Rose, 2 South, 582, (a).

29G. An agreement to engraft new
terms upon an existing contract not bind-
ing, if without consideration. Titus v. Cairo
and Fulton R. R. Co., 8 Vr. 98.

297. A sul)stituted performance agreed
upon liy parol, actually and fully exe-
cuted by vendor and ac-cepted by vendee,
may be set up in defence at law in a suit

on a written contract within the statute of
frauds. Long v. Hartioell, 5 Vr. IIG.

298. Spe(dtic performance of an agree-
ment will not be enforced where the de-
fendant admits a substituted contract.

Ryno V. Darby, 5 C. E. Gr. 231.

See Alteration and Cancellation,
Bills and Notes, f 147, Insukance, Spe-
cific PERFOliMANOE.

Vlll. Actions.

299. A note given on Sunday for money
lent is void; but an express promise,
subsequently made, will support a suit.

Reeves v. Butcher, 2 Vr. 224.

300. In an agreement between M. & G.

to cultivate multicaulis trees in partner-

ship, G. agreed to furnish M. with 600
roots, at $2.50 each ; M. agreed to pay G.

for one-half of same at that rate, as soon
as he could obtain funds by using all due
diligence, and if not paid within one
month, with interest from date. Held,

that the sale of the trees Avas a mere as-

sumpsit, not connected with the partner-

ship, and the subject of an action at law;

and that it was a sale at the credit of one
month ; and that the power of raising

money was not a condition precedent;
and that suit could be brought at the ex-

piration of the month. Moran v. Green,

1 Zab. 562.

301. When a count in a declaration sets

forth a cause of action arising out of a

contract, and maintainable only by refer-

ring to the contract as creating the right

for violation of which the plaintift' com-
plains, a recovery can be had only in an
action on contract. Such a count cannot

be joined with counts in tort. Ibid.

302. Pleading. The contract must be

stated according to its legal effect, and
the breach must be as broad as the con-

tract. Alleging want of performance in a

particular inanner, to which performance
is not limited by the contract, is not suffi-

cient. Rue V. Rue, 1 Zab. 369.

303. Breaches must be assigned. Gr-ibbs

V. Dempsey, Pen. 617. See Bonds, VI., [b).

304. The day on wdiich the contract

declared on was made, must be stated in

the declaration, although the precise day
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mav not be material. Haven v. Shaw, 3

Zall. :M). See Van Guilder v. StuU. 5 Hal.
2:38.

oO"). Aliler, in regard to mere negative
averments. Hourll v. Po/^-. Spen. .J'l'J.

o(K".. Where a rescission is relied on,

the :<tate of demand inu.st .show it dis-

tinctly. Cliceseiiiai) v. Qcle, 4 Zab. 632.

3U7. Where a special request is not ne-

ce.«:sary to impose on the defendant an ob-

ligation to pay, none need be averred.

Smith V. Emery. 7 Hal. 53.

30S. Query. When a request is averred,

whetlier notice is not necessarily implied.
Lloyd V. Roue, Spen. (380.

3u9. The state of demand did not ex-

press a consideration for the contract, yet

after verdict a reversal was refused. Big-

elotc V. Pine, Pen. 523.

310. An averment in a state of demand
that a vendor agreed to sell without a cor-

responding one that the vendee agreed to

buy, is bad for want of mutuality. Scott v.

Eldridgc, Pen. 15').

311. In an action for the payment of
money on a contingency, it must be
averred and proved to have happened, or
that the performance was prevented by
the act of the other party. Hinds v. Henry,
7 Vr. 328 ; Bruen v. Ogden, 3 Harr. 124

312. If a special count is not good, a
common count following it will not be suf-

ticient. if it requires a reference to the
special count to make it intelligible. Rich-
ard-fon v. Lanninrj. 2 Dutch. 130.

313. A plea that defendant was always
ready to perform must conclude with a
veriJB.cation and not to the country.
Hu/i licit nip v. Ackernian, 4 Zab. 133.

314. K dower right is set up by vendee,
in bar to an action on the contract, it

must be pleaded with sufficient certainty.
A mere general allegation that a particu-
lar person had a dower right, is not suffi-

cient. The husband, out of whose seisin
the right arises, and the time of such
seisin ought to be named, to enable the
plaintiti' to traverse the tact of seisin or
marriage. Conover v. Tindall, Spen. 513.

315. The replication de injuria, may be
used in our practice in actions ex contractu,
wherever a special plea in excuse of the
alleged breach of contract can be pleaded,
as a general traverse to put in issue every
material allegation in the plea Ruckman
ads. Ridf/ffield R. R. Co., 9 Vr. 98.

310 Where the defendant pleads that
the power to cancel a subscription for
stock is derived from the original agree-
ment between the parties, and has been
exercised, the plaintiti" cannot reply by
the general traverse de injuria.' Ibid.

317. Evidence. In an action on a due
bill for cider and barrels to be delivered
on demand, defendant cannot prove that
the plaintirt' promised to deliver a riding
chair and harness for the cider. Kern v.

Voorhies, Pen. 1003.

31 S. "V^Hien a contract has been declared
void by a decree in chancery between tlie

same i>arties, it cannot be given in evidence
in a suit at law. Weart v. Hoagland, 2
Zab. 517.

319. So, where there has been a mistake
in an agreement, equity will not only cor-

rect it, but will restrain the party from
setting up in a trial at law, any other
construction than that fixed by equity.
Firni^tonr V. De Camp, 2 C. E. Gr. 317.

320. A special agreement may be
given in evidence under the common
counts, when such agreement is annexed
to the declaration, and the defendant
founds a part of his set-otl thereon. Willis

V. Fernald, 4 Vr. 20<).

321. But not if such special contract be
to give a certain sum or a specific article

for uncertain services, which may greatly

exceed or fall short of the value of the
consideration. Weaii v. Hoagland, 2 Zab.
517.

322. Where an action for work and labor
is founded on an express promise made by
the defendant, neither the record of a
judgment recovered by a third party
against the defendant, nor the sati.-factiun

of such judgment, is competent by way of
defence. Kutzmeyer v. Ennis, 3 Dutch.
371 ; Xewman v. Fovhr. S Vr. 89.

323. Proof of a suflB.cient excuse for

not performing a contract, will not sustain

an averment in the declaration that it was
performed. Shinn v. Haines, 1 Zab. 340.

324. On a contract to dig a well for a
certain price, it is a question for the jury
whether the work was done in a proper
manner. Rose v. Parker, 2 South. 780.

325. A conversation or parol agree-
ment between the jjarties to a written con-
tract, had or made liefore the contract
was signed, and which does not vary, alter

or contradict it, may be given in evidence
in an action upon such contract, to pi'ove

a fact from which, in connection with
other facts proved or to be proved, the
jury may infer that some matter or thing
has been accepted by the party in satisfac-

tion of the amount due upon the written
contract. Oliver v. Phelps, Spen. 180;
affirmed. 1 Zab. 597.

326. It has been a vexed question
whether the signatui-e of the party to an
instrument, as well as that of the subscrib-
ing witness, should not be proved. Servis

v. yel.-son. I'^IcCart. 94.

327. Defences. Since the act of 1846,
declaring the running of horses to be a
public offence, and subjecting stakeholders
to fine and imprisonment, and which en-
acts that all promises and agreements of
which the whole or any part of the con-
sideration shall be for money bet on
any such race, shall be utterly void and of
no effect, no action can be maintained by
one of the guilty parties against the others
to recover back money thixs illegally
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staked, whatever disjiosition may be made
of it 1)V tlu' stakelioliler. Snlpliiu v. Crozer,

3 Vr. 4(;2.

328. If one of throe defeiuliuit.s in an
action on a joint contract, be sununont'd,
iiiid the others returned "not found," he
cannt)t set up tliat the others liave no
notice, because such defence is personal
to them. Harkcr v. Brink, 4 Zab. 333.

o'lW Fraud or concealment is sullicient

to set aside a contract. Hewitt v. Crane, 2

Hal. ch. 1.)'.».

33(1. Stamp. Tlie want of a U. S. revenue
stamp nuist be taken atlvantage of in the

tirst instance. Kiniwy v. Central R. R.
Co., 3 Vr. 407, 413 ; o Id. 517.

331. It is too late after the instrument
has been ofTered in evidence and received.

De Conrcei/ v. Collin.'<, 6 C. E. Gr. 357. See
Den. Crowfher v. Lloi/d, 2 Vr. 395, 397.

332. Want of capacity as a defence must
be dislinctlv set up in the answer. Miller

v. Miller, lu'C. E. Gr. 354.

See Bounty, § 29, Damages, Assumpsit,
IV., Bonds, VI., Custom and Usage.

CONVEYANCE.

I. In General.

ir. Parties.

III. Form.

IV. Execution and Delivery.

V. Acknowledcjment and Registration.

(a) Manner and form.
(6) Where and before whom.
(c) Of infant and presumption.
(d) Priority and notice.

{ e } Wh en recorded .

VI. Construction and Effect.

(a) Generally.

(1) Terms.
(2) Effect of statutes.

(3) Reservations and limita-

tions.

(4) In general.
Consideration.

Description and quantity.

{d) Estate granted.

(e) Things appurtenant.

(/) Particular grants.

ic)

I. In General.

1. The only mode of acquiring a right of

taking a profit on another's .soil, is by grant
or prescription. Col)l> v. Ihivrnport, 4 Vr.
223.

2. A power to execute an instrument
under seal generally, must be conferi-ed

by an instrument of ecpial solemnity.
Smith ads. Perry, 5 Dutch. 74. Agency, 'i 2.

'3. A deed for land, the legal title to

which was not in the grantor at the time
of the conveyance, is inoperative at law.
Hoiee V. Harrington, 3 C. E. Gr. 495.

4. How far a survey, ttc, returned to

the surveyor general's t)Hice and recorded,
passes a title out of the proprietors. Den.
Gardner v. Sharp, 4 Wash. C C. G09.

5. Where the grantee of a former deed,
void because not delivered nor recorded
according to law. executed an instrument
to the grantor of the void deed, and had
the latter deed recorded without the
grantee of the latter instrument having
seen or heard it read, such latter deed was
declared void, althf)ugh the person who
drew it testified that before it was drawn
the grantee had consented that it should
be made, and requested him to keep it in

his possession. Adams v. Rijerson, 2 Hal.
Ch. 328.

6. Putting the title to one's lands in the
name of another with the avowed purpose
of escaping lial)ility to bo drafted, under
the late enrollmont act of congre.ss was
not in contravention of either the policy

or provisions of that act, no property
qualification having been thereby required
to make one liable to be drafted ; hence
that act of itself does not deprive such
grantor of the right to compel a re-con-

veyance of the property to himself. Can-
non v. Cannon, 11 C. E. Gr. 316.

7. A conveyance to prevent a forfeiture

to Great Britain, is not, on that account,
void. Den. Chews v. Sparks, Coxe 50, 09.

8. The date of plaintitls deed is prima
facie evidence of the time wlien the locus

in quo passed to her. Ellsworth v. Central

R. R Co., 5 Vr. 94.

9. Where a deed had been signed, and
the execution duly acknowledged, but
had not been delivered, nor stamped, nor
the consideration paid. Held, to be invalid.

Polhemus v. Hoclson, 4 C. E. Gr. 03, 64.

10. What circumstances sufficient to in-

duce a jury to presume the existence of a
deed. Den. v. Johnson, 2 Hal. 0.

II. Parties.

11. The deed of conveyance of a person

of unsound mind, executed before an in-

quisition and finding of lunacy, if taken

in good faith is voidable only, and not

void. Eaton v. Eaton, 8 Vr. 109.

12. A voidable deed may be ratified by
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acts of acquiescence after the clisal)i]ity i.s

removed, but the acts to estahhsh the deed
must sliow an intention to contirm it with
knowledge of its character, and that it is

voidable. Ibid.

13. If a deed be read falsely to a man
too infirm to read it himself, or if the con-

tents be untruly stated to him, it may for

that reason l»e avoided at law; but if he
be simjily )nisinformed as to its legal ef-

fect, it cannot be avoided in a court of law,

but a court of equitv will correct or reform
the deed. Eaton \. Eaton. 8 Yr. 109 ; Suf-

fem V. Butler, 4 C. E. Gr. 202.

14. The degree of evidence required to

defeat such deed should be sufficient to

carry strong conviction to the minds of

Ihe jury of its truth. Ibid.

15. The test of capacity to make a deed
is. that a person shall have the ability to

understand the nature and effect of the act

in which .he is engaged and the business

he is transacting. Ibid.

16. A conveyance will be set aside on
the ground of undue influence exercised
by the grantee and hi:? family over the
grantor, who was a man of Aveak mind, the
consideration of the deed being also inad-
equate. Hunt V. Hunt, 2 Beas. 101 ; Mmd
Y. Coomb.'i, 11 C. E. Gr. 173; Lyons v. Van
Hiper,!! C.E.Gr.SSJ.

17. Wliat degree of evidence was held
necessary to establish the fact, that the
grantor was incapable, from mental inca-
pacitv. to make a deed. Hunt v. Hunt. 2
Beas.' IGl ; Eaton v. Eaton, 8 Yr. 109 ; Yard
\. Yard, Feb. 1870, Chancery ; Shotwell v.

Smith, o C. E. Gr. 79, 81; Leddel v. Starr, 5
C. E. iGr. 274.

18. An inquisition of lunacy is not con-
clusive evidence on the question of itica-

pacity. Hunt v. Hunt, 2 Beas. 161 ; Coven-
hoven's Case, Sax. 19 ; Whitenack v. Stryker,

1 Gr. Ch. 9; Ben. v. Clark, 5 Hal. 217.

19. If the proof is clear that an execu-
tory contract to purchase was made in
good faith, and for a full fi\ir price, where
the lunacy of the vendor was neither
known nor suspected, and that the con-
tract was afterward executed on the part
of the purchaser without the kimwiedge or
belief of the existence of incapacity on
the part of tiie grantor, the contract will

be upheld and enforced, even though the
incapacity of the grantor at the dateof the
conveyance should l)e establi.shed. Yauger
V. Skinner, 1 McCart. 387.

20. Equity will relieve against a convey-
ance made without consideration, and
when the grantor, through intoxication,
was, to the grantee's knowledge, not him-
self. But, under the circumstances, com-
plainant not entitled to costs. Crane v.

Conklin, Sax. 346; Hutchinson v. Tindall,

2 Gr. Ch. 357 ; Warnock v. Campbell, 10 C.

E. Gr. 48^5.

21. Circumstances under which a deed,
obtained from a man of intemperate habits.

was declared void, by a decree of the court
of chancer}- and the decree reversed on
appeal. Freeman v. Staats, 4 Hal. Ch. 814

;

S. C. 1 Stock. 816 ; Crane v. Conklin, Sax.

346.

22. It seems, that a deed, without con-
sideration from a grantor, of a mind im-
paired by intemperance, to a grantee, from
whom the former had been in the habit of
buying liquor, and who knew of his exces-

sive use of it, would be set aside. Adams
v. Ryerson, 2 Hal. Ch. o2><.

23. One tenant in common cannot con-
vey a particular part of the common prop-
erty, or an easement in it, as the right to

dig ores, to the jjrejudiee of his co-tenant.

Such conveyance is vdid as to the co-ten-

ant, but good as against the grantor. Bos-

ton Franklinite Co. v. Condii, 4 C. E. Gr.

395; Holcomb v. Coryell, 3 Stock. 548.

24. If a deed is inter partes, whereby an
estate is conveyed to the grantee, and the
estate conveyed is accepted by the gran-
tee, although only signed and sealed by the
grantor, it is the deed of both parties, and
the grantee is bound by the covenants
therein contained on his part, and can be
held in an action of covenant, for the
breach of them. Finley v. Simpson, 2 Zal>.

310 ; Earle v. Mayor &c. of Neiv Brunswick,
9 \\\ 47.

25. If they be such as are legally suffi-

cient to create an easement in the premi-
ses granted, the grantee takes the land
subject to that servitude. Ibid.

26. Tlie grantor or constituent in a deed
made by an attorney in fact, is not es-

topi^ed from denying the authority of the
attorney, as set out in the deed ; nor from
denying that the deed was made in pursu-
ance of another and valid authority, if in

fact any such existed, at the time of mak-
ing the deed. Adm'rs of Earle \. Earle, 1

Spen. .348.

2/. Query. "Whether a grantee, in a deed
made by an attorney in fact, and purport-
ing to have been made in pursuance of

one letter of attorney will be permitted at
law, to prove that it was really made in

pursuance of another and difl'erent author-
ity. Ibid.

Agexcy, I 65, Hr.?BAXD axd Wife, In-

fants.

III. Form.

28. The want of a seal will render void
a grant. Sufern v. Butkr, 4 C. E. Gr. 202,

209.

29. If the grantee objects to the deed
because it is not in proper form, he should
make his objection at the time the deed is

tendered. Stryker v. Vanderbilt, 3 Dutch.
68.
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30. The provisions of the act {Rev. Sale
of Land, ^A 17, 18, 19), |)resi'ril)ing what
shall he recitcil in a doed made for land
sold hy order of the orjjhans court, are
merely directory ; they relate to the form
of the deed, and do not atfeet its suhstancc.
J(>i<l.

81. An instrument conveying lands ah-
solutely, not as security for money, nor to

he held in trust f(jr its repayment, but in
lieu of it, is atleed. No suhse([uent event
can convert it into a mortgage. Kearney
v. Macomb, 1 C. E. Gr. 189.

32. An instrument, that by its own pro-
visions or an agreement made at its exe-
cution, conveys pro})erty as security for

a debt, cannot be converted into an abso-
lute deed, except by such means as would
have been adequate to convey the absolute
estate in the tirst instance. Van Keuren v.

McLaunhlin, 4 C. E. Gr. 187.

33. If attorneys in fact for the grantor
recite that they execute the deed for him,
in pursuance of a certain letter of attorney,
particularly describing it, and no such let-

ter of attorney exists, or, if it exist, has
never been proved and recorded in this

state, in the manner prescribed by the
statute, [Rev. p. 157, | 17), the deed is a
nullity at law, and does not convey any
legal estate to the grantee, even though
the attorneys, at the time of executing
such deed, had of record another and a
valid letter of attorney. Earle v. Earle,

Spen. 347.

34. A sealed instrument reciting " I do
hereby transfer to R. or his assigns my
one-fourth interest in the house and lot,"

&c., is an executed contract, and conveys
the interest of the grantee in the premises,
it being an equitable interest, and the
grantor the cestui que trust. Rogers v. Colt,

1 Zab. 18, 704.

35. An article of agreement, stating that
the plaintifl' " hath granted, bargained and
sold, and doth absolutely grant, bargain
and sell," and covenanting to give a good
and sufficient title at a future day, upon
the defendant's making certain payments,
does itself convey the* land, and the agree-
ment to give a good title afterwards means
a more formal deed rather than title,

strictly speaking. Scott v. Conover, 1 Hal,
222.

35o. J. entered into an agreement under
seal, in which, after reciting a previous
verbal agreement witli M. concerning two
lots of land, J. agrees, for a consideration
speciiied, to convey to W. all his right, title,

and interest in the said lots of land, and
further agrees to discharge M. from all lia-

bility under his contract, provided M.
would convey the said premises to W.
upon the same terms he was to con-
vey to J. Held, that the agreement under
seal was a legal transfer of all J.'s interest
in the land, and M.'s consent was not ne-
cessary to make the transfer of J.'s inter-

est complete. The agreement between J.
and W. was complete and execute<l. (Jarr
V. Jfill, 1 Stock. 210.

3(). An instrument by which the transfer
and transmission of property is ellected,
tliough in the nature of a deed of trust
or power of apjiointment, may l>e aricnow-
ledged as a conveyance of lands. ]Vrtl.f v.

Wrifjht, 7 Ilal. 131.

37. A covenant of warranty by one of
several grantors, made at the Siinw. time
with the original deed, and endorsed upon
it, will receive the same construction as if

made in the l>CKly of the deed. Co.^ter v.

Monroe Manuf'g Co., 1 Gr. Ch. 407.
38. The record of a survey of proprie-

tary lands made to the "heirs or assigns"
of one of the proprietors, is not void on
account of the uncertainty of the party in
whose tavor it is made. Estell v. Bricks-
burg Land Co., 6 Vr. 235.

39. Such survey and record <ire not a
conveyance, and are not to be subject to
the same rules of construction. Ibid.

40. The nature of such recorded surveys
discussed. Ibid.

41. Under the act of Xovember, 1789,
[R. L. 104), a svirvey made, after six
months' notice, within the l)ounds of a
former survey, inspected, approved and
recorded, but containing an overplus of
land, cannot prevail against the owner
under such former survey, although he
may have omitted to make a re-survey of
the tract. Lippincott v. Souder, 3 Hal.
161.

42. Where the agreement for sale does
not call for covenants in the deeds, the
vendee is only entitled to good and suffi-

cient deeds to convej' tlie title in fee sim-
ple, without covenants. Thayer ads. Tor-
rey, 8 Vr. 339.

43. Deed executed by an attorney, whose
power only authorized him to sell and con-
vey, and contained no authority to cove-
nant as against him, must be considered
as a deed of bargain and sale, without
covenants, and will not, by estoppel, con-
vey after acquired property. It would,
however, convey the equitable title of such
grantor, if he had any. Howe v. Harring-
ton, 3 C. E. Gr. 495.

44. J. M. and wife executed to J. S. a
deed, by which they conveyed to the gran-
tee all the real and personal estate of the
grantors, upon the special trust that the
grantee would immediately proceed to sell

so much of the estate conveyed as would
be sufficient to pay all the then exi.sting

debts of J. M., and hold the residue thereof
in trust for his wife and children, as desig-

nated in the deed. Held, that the deed was
a deed of bargain and sale, and vested

in the grantee the al)solute legal estate in

the premises, and was not an assignment
for the equal benefit of creditors, under the

act to secure to creditors an equal and just
' division of the estates of debtors who con-
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vey to assifrnees for the benefit of creditors.

Stokes V. MkhUcton, 4 Dutfli. 32.

4.5. A deed of release, which in its

terms is an absolute reh'ase of all the

estate, title, interest, pro[)erty, claim and
demand whatsoever of the grantors in the

premises in question, and every part and
parcel thereof, must oj^erate, according to

its terms, to extinguish all the interest

which the grantors then had in the land,

although it may have been given oidy for

the purpose of efiecting a partition be-

tween the grantor or grantee. Ackerman
v. Vreeland,! INIcCart. 23.

4*3. A release of lands to which the state

had no title, by an act of the legislature,

passed no estate or title, but only removed
the hands, gave up the possession, and
abandoned the claim of the state. State \.

Enfjle, 1 Zab. 348.

47. If a grantor invests his grantee with

title to his lands, by appropriate instru-

ments, executed with the requisite legal

formality, tlie deed is his solemn act, done
in the exercise of a legal power, and lie

will not be allowed to gainsay, impeach or

destroy it. But the legal" formalities
must be complete, a mere signing and ac-

knowledging a deed, when it is intended
to be voluntary, passes no title to the

grantee. Cannon v. Cannon, 11 C. E. Gr.

IV. Execution- and Delivery.

4S. A deed receives its etficacj' from its

execution, and the validity of a sale de-

pends upon circumstances then existing

;

the subsequent disposition of the proceeds
is only material to show the purpose for

which the sale was made. Owen v. Arvis,

2 Dutch. 22.

49. If a deed is to be given, and the
vendor is present, prepared to sign it, and
the one who is to receive it positively

declines, there is no need of a formal exe-
cution and tender. Pittenger's Adntr v.

Pittengcr, 2 Gr. Ch. 1-56. See Shinn v.

Roberts, Spen. 4-36.

50. Ordinarily, the burthen of proof is

upon a party impeaching his own deed, to

show that it is nf)t his deed after it is for-

mally proved. But where it apjjears be-

yond douVjt that the grantors are illiterate

marksmen, and that the deed was read to

them by the grantee himself, and by him
only, the burthen of proof is shifted. Suf-
fern v. Butler, 4 C. E. Gr. 2U2.

51. The act of May 2i)th, 1786, " for

striking and making current £100,(X)0 in

bills of credit, to be let out on loan," con-
stitutes the commissioners of the loan
office a body politic and corporate, author-
izes them, in certain cases, to execute
deeds of conveyance, and directs that they

shall to tlie deed put one seal, as the seal

of the loan office, and sign their names.
The deed was proved by a subscribing wit-

ness, who deposed that "he saw J. M. and
J. L. seal and deliver the within written

deed, as and for their vohmtary act and
deed." Held, that the proof was defective.

Osborne v. Tunis, 1 Dutch. 634.

52. When the subscribing witness de-

clares he does not recollect seeing the in-

strument executed, but presumes it must
have been regular or otherwise he should
not have signed it, it is not sufficient evi-

dence of execution to entitle the deed to

go to the jur}'. Den. v. Mason, Coxe 10

;

reversed, Nov. 1792, Id. 11. note ; Patterson

V. Tucker, 4 Hal. 33.3.

53. The execution of a deed by execu-
tors a year after the purchase was made,
and leaving it at the office of the attorney
of the purchaser, after the latter had given
distinct notice that he would not accept
the title, was a mere nullitv. SkUhaau v.

Skillman, 2 McCart. 389.

.54. In the absence of proof as to the

time of delivery of a deed, the presump-
tion is, that it was delivered on the dav of

its date. Huber v. Diebold, 10 C. E. Gr. 171.

55. Where the time fixed for the de-

livery of a deed has passed and circum-
stances have materially changed, a vendee
acting in good faith will not be compelled
to accept a deed against his will, which he
was ready and willing to accept at the

time fixed for the performance of the con-
tract. Young v. Pathbone, 1 C. E. Gr. 225.

56. The rule of this court is, that time
may be dispensed with, if not of the es-

sence of the contract. In this case, the

time of the deliverj- of the deed Avas held
not to be of the essence of the contract.

Rodman v. Zilley, Sax. 321 ; Johnson v.

Smock, Coxe irwj.

57. In the absence of all evidence to the
contrary, mere possession l)y the grantee
of a complete instrument is sufficient evi-

dence of a lawful delivery. Black v.

Shreve, 2 Beas. 4-55 ; Den v. Farlee, 1 Zab.

280 ; Benson v. Woolverton, 2 McCart. 158.

.58. Mere tradition of a sealed instru-

ment, even to the party in whose favor it

is drawn, does not necessarily in all

cases make it a dedd. Ibid.

59. Evidence to show that grantee ob-

tained it surreptitiously, is admissible to

rebut the presumption resulting from pos-

session by the grantee. Den. v. Farlee, 1

Zab. 280 ; Benson v. Woolverton. 2 McCart.
158.

60. The execution and acknowledgment
of a deed of conveyance, is not sufficient;

it must be delivered to the purchaser,
actually or in contemplation of law, to

pass the title. Q-aivford v. Bertholf, Sax.

458.

61. It is not necessary, to the delivery of

a deed, that it should be actually handed
over to the grantee, or to another person
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for him ; but where there is no actual

transfer, it must satisfactorily appear,

either from the circumstances of the trans-

action, or the acts or words of the grantor,

that it was liis intention to })art with the

deed. lOiil. Qnuwn v. Cannon, 11 C. E.

Gr. 310; Folhi v. Van Tmjl, 4 Hal. 153;

Den. V. Furlrr] 1 Zah. 279, 285; Den. Robin-

son V. Monjoy, 2 Hal. 173.

62. If both parties be present, and
the contract is to all appearance con-

summated, without any condition or quali-

fication annexed, it is a complete and
valid deed, notwithstanding it be left in

the custody of the grantor. Crawfonl v.

Bertholf, Sax. 458.

G3. it must satisfixctorily appear, if not
from acts or expi'ess words, yet from cir-

cumstances at least, that there was an in-

tention to part with tlie deed, and of course
to pass the title. Ibid.; Woodward v.

Woodward, 4 Hal. Ch. 784.

()4. Where the evidence opposes the idea

that there was a delivery, and proves, that

although there might have been an inten-

tion to" deliver, founded on the presump-
tion that the contract was about to be
consummated; yet that such intention

Avas abandoned, and it was distinctly

stated that the deed could not or would
not be delivered at that time ; it cannot
be considered a delivery. Ibid.

65. If a deed be altered by the attesting

witness in the presence of the grantor, and
the witness afterward hands the deed so

altered to the grantee, this is sufficient

evidence of the delivery of the deed
as altered. Reformed Dutch Church v. Ten
Ei/ck, 1 Dutch." 4(J.

66. A deed may be delivered by any
acts or words evincing an intention, pro-

viding .such intention have reference to

the present time. Folly v. Van Tuyl, 4
Hal. 153.

67. A deed executed and acknowledged
in this state bj" a sheriff for lands sold by
him under execution, may be delivered in

another state. Walker v. Hill, 7 C. E. Gr.

514.

68. Where a deed was left by the grantor
in the hands of a lawyer, with directions

to have it recorded at the grantor's ex-

pense, and to deliver it to no one but
himself, but, contrary to such direction, it

Avas delivered to the grantee, it was or-

dered to be set aside. Armstronff v. Arm-
strong. 4 C. E. Gr. 357 ; Cannon v.. Cannon,
11 C. E. Gr. 320.

69. There is a manifest difference where
the testimony is offered for the purpose of

showing that the Avriting was not to be
delivered until a condition precedent was
performed, and that it was delivered with
an agreement that the condition was to be
performed. In the one case, the purpose
of the evidence is to show that the instru-

ment never was legallj' delivered, and
therefore never had anv binding effect—in

the other, to contradict the instrument,
which is absolute U])OU its face, by show-
ing, contrary to the instrumcnit. that it

was not absolute, but conditidual. Black
V. Lamb, 1 Keas. 109 ; 2 Id. 455.

70. When the jjlaiiUilf alleges that he
went to the dwelling house and usual place
of abode of the defendant, to deliver the
deed, a plea that the i)laintifr did not go to

the house of the defendant is bad on special
demurrer. Conover v. Tindall, Spen. 513.

71. There is a difference between the
delivery of an instrument and the ten-
der of one. State Bank v. Chetwood, 3
Hal. 1.

72. A purchaser has a reasonable time
to examine a title deed, and ascertain the
grantor's title to the premises conveyed,
before he shall be considered as fully ac-

cepting the deed. If he retain it an unrea-
sonable length of time, lie is lial)le for the
purchase monev. Earle v. Earle, 1 Harr.
275.

73. A deed to be valid must go into the
hands of the grantees Avith the consent of
the grantors. Black v. Shreve, 2 Beas. 455.

74. If the instrument be once delivered
to the part}' w'ho on its face is entitled to

it, it becomes eo instanti a deed, and no
agreement in conflict with its plain terms
will be permitted to be jjroved to show
that its operation as a deed is to depend on
the performance of some condition subse-
quent. Ibid.

75 Escrow. A sealed instrument, in-

trusted to a party with authority to deliver

it to the grantee in case certain conditions

are complied with, will not become a deed
if delivered without comiDliance with such
conditions. Ibid. ; Titus v. Phillips, 3 C.

E. Gr. 541, reversing Id. 77. Bonds, U
11, 12.

76. Where the proof is clear that final

transfer of the instrument was not to be
made unless certain terms Avere complied
with, the laAV puts the party claiming its

benefit to the proof of compliance. Black
V. Shreve, 2 Beas. 455.

77. When a deed is executed by the
grantor, and dei^osited Avith a third person
until the grantor shall have an opportunity
of acknowledging it, and then to be de-

livered to the grantee ; it is not an escrow,
nor can the grantor avoid the deed by
refusing to acknowledge it. IVhite \. Wil-

liams, 2 Gr. Ch. 376.

78. Whether a party say, "I deliver this

writing as my deed, in the confidence that

you Avill not deliver it to the grantee, until

a certain event happens, or until a certain

condition be performed ;" or whether he
says, " I deliver it to you as an escrow, to

take eflect as my deed, upon a certain

matter being done,"—it is in either case an
escrow; and Avill be inoperative in the

hands of the party, by whatever means he
may get possession of the instrument, until

the condition is i^erformed. It is the per-
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formance of the condition, and not the
'

second delivery, that gives it vitality and
existence as a' deed. State Bank v. Evans, .

3 Gr. 155.

79. If the buyer goes into possession of I

land under an agi-eetnent to purchase,

where some of the payments are deferred
|

and the title papers remain in escrow
until the payments are made, after an oc-

1

cui)atii>n of four years, the knowledge that
j

the papers are in escrow and payment of I

part of the purchase money, without objec-

tion, waives all formal exceptions to the
j

execution of the papers. Thayer ads. Tor- \

reii, 8 Vr. 339.

8(1. Where a deed was delivered through
1

mistake before the whole of the purchase

money was paid or secured, the grantor '

was permitted to protect himself against :

the effects of the mistake, by keeping
j

alive, in the hands of a trustee, an iiicum-

brance on the premises created by himself

before the sale, although the deed con-

tained covenants of general warranty, and
j

against all incumbrances. Neville v. De-
mrritt. 1 Gr. Ch. 322. i

si. What amounts to a final delivery
and acceptance of a deed is a question

of law. But whether the facts exist which
constitute such delivery and acceptance is

a question of fact, and must be left to the

jury. Earle v. Earle, Spen. 348.

82. Whether a deed duly executed and
attested has been delivered, is a matter in

pais, to be decided by a jury ;
and is not

conclusively settled Ly the fact that the

deed is found in possession of the grantee,

or by the certificate of acknowledgment in

the usual form. Den. v. Farkc, 1 Zab. 279.

83. After evidence of admissions of

grantor, from which delivery of a deed
might be inferred by a jury, it is compe-
tent to shew that grantor was subsequently
in fact in possession of it, and deposited it

with a third person, subject to his control

;

and the directions of the grantor to the

depositary at the time, are also competent
as part of that transaction. Ibid.

M. A latent deed, that is, a deed kept
for twenty years or more in a man's
scrutoire or strong box, accompanied with
no actual distinctive and adverse posses-

sion, is entitled to no consideration in a

court of justice. Den. v. Wright, 2 Hal.
175 ; Den. Chews v. Sparks, Coxc 56; Wood-
ward V. Woodward, 4 Hal. Ch. 127.

85. Where a mortgage and deed are de-

livered simultaneously, the seizin of the
purchaser is a merely transitory one, to

which no lien could attach. Macintosh v.

Thurston, 10 C. E. Gr. 242.

86. Where a bill filed to avoid a deed,

on the ground that it was never delivered
to the grantee, but was fraudulently and
clandestinely taken from his possession,

and the defendants (the heirs of the
grantee) have no personal knowledge of

the delivery of the deed, and can only

answer as to their information and belief,,

and the answer contains no positive denial

of the fact which is distinctly alleged and
charged in the bill, and therefore not evi-

dence in the defendant's favor upon that

I^oint, the complainant is not required to

increase the weight of his evidence to

overcome the answer. Benson v, Woolver-

ton, 2 McCart. 158.

Agency, ^ 9.

V. Acknowledgment and Eegistration..

(a) Manner and form.

87. A certificate of acknowledgment of

a deed is good if it shows a substantial,

though not a verbal, compliance with the
requirements of the act respecting convey-
ances. [Rev. pp. 153, 154, 155, |^ 4, 5, 9, 13].

Den. V. Geiger, 4 Hal. 225.

88 A certificate of acknowledgment
which omits to state that the grantors ex-

ecuted the deed voluntarily, and that the
acknowledgment of the wife was on a pri-

vate examination, and without any fear,

may be good if it contain words equivalent
to those omitted. Ifjid.

89. A deed corrected after acknowledg-
ment must be re-acknowledged. Ely v.

Perrine, 4 Gr. Ch. 396, 40U.

90. In a suit to set aside a deed made by
a person unable to read, for misrepresenta-
tion as to its contents, and its purport and
effect, the burden of proof is upon the
defendant ; and in such case, it is a part

of the necessary proof of the execution
of the deed to show that it was read, or its

contents made known to the grantor ; but
an acknowledgment according to the
statute, licfore an officer designated by
law, is equivalent to proof that the grantor
had knowledge of the contents, if it con-
tains the certificate that the oflftcer made
known the contents before the acknowl-
edgment. Hyer v. Little, 5 C. E. Gr. 443.

91. A certificate of acknowledgment,
made after January 1st, 1821. which does
not state that the person taking it first

made known to the grantor the contents

thereof, and was satisfied that he was the
grantor mentioned in the deed, will not
entitle the deed to be given in evidence
without other proof. Pinckney v. Barrage,

2 Vr. 21.

92. The act of 1820, directing these things,

is compulsory, and not merely directory.

Ibid.

93. It is not a substantial objection to a
deed, that the acknowledgment bears date
before the deed itself. The true date may
always be shown. Gest v. Flock, 1 Gr. Ch.
108.

94. A deed acknowledged before a proper
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offic'or who certified that the grantors ac-
kno\vUHli;ed the same " to be their act and
dccil for the uses and purposes herein
mentioned," instead of using the lan<ina,!j:e

of tlie statute, "that they signed, sealed and
delivered the same," ttc, may he received
in evidence. Jhii. v. Hamilton. 7 Hal. 100.

95. The certillcate of acknowledgment
of a marrieil woman to a deed need not
state that there Avas a private examination,
if it certify tliatshe was examined separate
and apart from her husband. This is a sub-
stantial compliance with the statute; a
verbal compliance is not requiretl. Thaijer

ads. Torrnj, S Vr. 339.

96. Where the grantor is old, decrepit
and ignorant, it is the duty of the officer

authenticating the execution of the deed
to make known to him its contents, by
such means as will enable him to compre-
hend the nature and etfect of his act. A
simple formal reading of the instrument
is insuflicient. Lyons v. Van Riper, 11 C.

E. Gr. 337.

97. Tlie omission to read an instrument
to an illiterate marksman, renders the cer-

iicate of acknowledgment of no value as

proof, where the dispute is wliether the
paper so certified is the paper that was
actually read, or whether it was correctly
read to the party executing it. Suffern v.

Butler, 4 C. E. Gr. 202.

98. Where land is devised to the separate
use of a married woman, she caimot con-
vey such lands without the acknowledg-
ment required by a married woman. Arm-
strong v. Ross, 5 C. E. Gr. 110.

99. The certificate is only prima facie
evidence, and may be disproved. Lambert
V. Lambert, July, 1827, Chancery; Wells v.

Wright, 7 Hal. 131, 137 ; Beehnan \.Pullen,

May, 1876, Chancery.
100. The certificate of acknowledgment

of an old deed made and recorded before
1799, which stated that the grantor signed,
sealed, and delivered the deed in the pre-

sence of the judge, is sufficient to entitle a
copy of tlie record to be received in evi-

dence. Hoboken Land Co. v. Kerrigan, 2
Vr. 13.

101. It ought to appear upon the face of
the deed, under the oath of the witness in

the certificate of the officer before whom
the deed is joroved, that the person called

to prove the deed is a subscribing witness.

The statement of the officer, tliat he is

sucli subscribing witness, wlien the fact

does not appear, either in tlie oath, or on
the deed, is ineffectual. Den. v. Gustin, 7

Hal. 42.

102. The record of a deed pur2:)orting to

have been proved before a master in chan-
cery, by P. S. when the name of P. S. does
not appear as an instrumental or attesting

witness, is not evidence. Lbid.

103. If the residence of the grantor ap-
pears either upon the face of the deed or

in the certificate of acknowledgment, it

13

is sufficient pnma/ac?f? evidence of the ju-
risdiction of the officer taking the ac-
knowledgment. If it do not so ajjpear, the
residence of the grantor may be proved by
(nidcnce aliunde. Graham v. Whiteley, 2
Dutch. 255.

104. The registry act does not provide
for the case wliere the deed was not re-
corded until after a bill was tiled in efpiity.

They only make an unrecorded deed
void as against a subse<iuent purchaser,
mortgagee, or judgment creilitor, not as
against the complainant in asuitin ecpiity.

Bird v. Styles, 3 C. E. Gr. 297, 299.

Attachment, § 83.

(b) Where and before whom.

105. A deed or conveyance of lands in
this state, acknowledged before one of the
associate judges of the court of conimon
pleas of the city and county of Philadel-
phia, cannot be received in evidence un-
der the act of 7th of June, 1799. [Rev. p.
154, g 9). Wells ads. Wright, 7 Hal. 131.

106. In order to make an acknowledg-
ment inider this act valid where it is taken
before a judge of another state, the judge
taking such acknowledgment should be a
judge of the supreme or superior court of
such state. It is not sufficient that he be
a judge of a county court. Lbid.

107. The acknowledgment of a deed or
conveyance of lands lying in this state can
be taken in another state only when the
grantor whose acknowledgment is taken
resides in such state. Graham v. Whitely,

2 Dutch. 255. [Rev. p. 163, ^ 59].

108. An acknowledgement before a jus-
tice of the peace of another state, is de-
fective. Chandler v. Herrick, 3 Stock. 497;
Earle v. Earle, 1 Harr. 273.

(c) By infants and presumption of age.

109. An acknowledgment by a married
infant is void. Porch v. Fries, 3 C. E. Gr.

204; Ross v. Adams, 4 Dutch. 160; 1 Vr.
505.

110. Where the certificate of a magis-
trate who took the privy examination of

a, feme covert does not state that she was of

the age of twenty-one years, the i^resump-
tion is that the person examined was of

full age, until the contrary is shown by
proof. Battin v. Bigelow, Pet. C. C. 452.

(d) Priority of registration and no-
tice.

111. A purchaser is not bound to take

notice of the record of a deed executed
by a prior grantee whose own deed has not
been recorded. Losey v. Simpson, 3 Stock.

246.

112. The title upon the record is the

purchaser's protection. The registry of a
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deed is notice only to those who claim I

through or under the grantor by whom
the deed was executed. Wliere one link

in the chain of title is wanting, there is no
clue to guide the i)urchaser in his search

to the next succeeding link by which the

chain is continued. Ibid.

113. Where the deed of a vendor i.s not

recorded, the record of a mortgage given

l)y liis vendee for the purchase money will

not be notice to a subsequent purchaser.

Ibid.

114. To destroy the title acquu-ed by

prior registry, it is necessary that the party

should have notice of a prior subsisting

outstanding title. It is not enough that

he has notice that a prior deed has been
executed, if the notice conveys also the

information that the title is not in exist-

ence. Holmes v. Stout, 2 Sj^ock. 410; Cole-

man v. Barklew, 3 Dutch. 3o7.

115. The ground upon which the title

acquired by a prior registry of a deed is

lost, in case of notice to the second

grantee of the existence of the prior con-

veyance, is that it is a fraud in the second

grantee to take a deed, knowing or having

reason to suspect the existence of the

prior title. Ibid.

116. Unless the information given con-

cerning the existence of the previous con-

veyance was of such a character as to

taint his conduct with fraud, as against

those claiming under the prior title, the

notice cannot affect the validity of his

title. Ibid. .

117. Where there are two deeds, if the

one first given be recorded within the fif-

teen days, it will have priority over the

second, although the second be recorded

first. Den. v. Richman, 1 Gr. 43 ; affirmed,

June, 1833.

118. Where the defendant claims title

through a deed which contains the coven-

ant sought to l)e enforced, he is chargeable
with constructive notice of the coven-
ant. Van Doren v. Ixohinwn, 1 C. E. Gr.

257 ;
Smith v. Vreeland, 1 C. E. Gr. 199.

119. Notice of a deed is notice of its

contents, and where a purchaser cannot
make out a title but by a deed which leads

him to another fact, he will be deemed to

have knowledge of the fact. Ibid.; Small-

wood V. Lewin, 2 McCart. GO.

120. The trust deed, being on record, was
constructive notice to the purchaser ; and
where the purchaser's deed, after describ-

ing the property, and designating there-

from whence the several sliares were de-

rived, stated that the share of C. C. {cestui

que trust) was conveyed in trust for her use.

Held, that this was actual notice of the

trust. Nichols v. Peak, 1 Beas. 70 ;
Wells v.

Wright, 7 Hal. 131.

121. Circumstances stated which make
the grantee of the purchaser chargeable
with knowledge of the trust and its viola-

tion. Ibid.

122. The object of the laws requiring

conveyances to be recorded, is to prevent
imposition on subsequent purchasers and
mortgagees in good faith without notice
of the i)rior conveyance, but not to protect

them when they liave such notice. It is

no part of their office to furnish informa-

tion of the contents of deeds and mort-
gages of which the subsequent purchaser
has actual notice. Smallwood v. Lewin, 2
McCart. 60.

123. A defective registry cannot quali-

fy the effect of actual notice. Ibid.; Den.
V. Roberts, 1 South. 315, (a).

124. Possession by an agent or manager
is sufficient notice. Den. v. Moore, 3 Wall.

Jr. 292.

125. Where, by reason of a deed not
V)eing recorded within fifteen days from
the time it is delivered, a third party ac-

quires title to the premises by deed, mort-
gage or judgment, the documentary evi-

dence of the title so acquired will entitle

the party to recover possession of the

premises, unless the party claiming under
the first deed can show that the other party

had notice of his deed. In such case, the

burthen of proof is upon the party claim-

ing under the first deed. Coleman v. Bark-
lew, 3 Dutch. 357 ; Lewis v. Hall, 3 Hal. Ch.

107 ; Freeman v. Elmendorf, 3 Hal. Ch. 475

;

Blair v. Ward, 2 Stock. 119; Holmes v. Stout,

Id. 419 ; Vreeland v. Claflin, 9 C. E. Gr. 313

;

Buchaiian v. Rowland, 2 South. 732.

126. Notice need not be positive or ex-

press—an implied notice may be suffi-

cient. Possession by the first grantee may
be constructive notice of the existence of

a prior unregistered deed, but such posses-

sion must be actual and distinct, and be
manifested by such acts of ownership as

would naturally be observed and known
by others. Coleman v. Barklew, 3 Dutch.
357 ; Diehl v. Page, 2 Gr. Ch. 143.

127. Where land upon which there are

no buildings is used for pasture by the

grantee anel others, it is not such visible,

notorious and exclusive possession of the

grantee as amounts to constructive notice

of ownership. Ibid.; Holmes v. Stoid, 2

Stock. 419 ; S. C. 3 Gr. Ch. 492.
_

128. A purchaser cannot claim to be a
bona fide purchaser without notice, where
the facts ])atent upon the face of his title

and under his immediate observation, are

sufficient to ])ut him upon inquiry. Smith
V. Vreeland, 1 C. E. Gr. 199.

129. A purchaser is presumed to have
knowledge of all the facts disclosed by the

deeds mider which he claims title. Ibid.

130. The same facts which would charge
a purchaser from C. at the time of the

entry of the judgment with constructive
notice, would prevent the judgment's be-

coming a lien on the land thus held by H.
That the said statute does not require ac-

tual notice, but that constructive notice is

sufficient. Lewis v. Hall, 3 Hal. Ch. 107.
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131. Even if, in the case of a voluntary
grant, the creditor Wius (;har<?eal)le with
notice from the record of the deed, a gene-
ral allejj;ation by the grantee of expendi-
ture of her own money on the property,
would not he suflicient. The amount she
received from it must also appear. Annin
y. Annin, {) C. E. Gr. 185.

132. A purchaser with notice from a
former purchaser without notice, is not
bound. Rutgt'rfi v. Kingnland, 3 Hal. Ch.
178; affirmed, Id. 658; Holmes v. Stout, 3
Gr. Ch. 4<I2; S. C, 2 Stock. 419.

1.S3. Whatever puts a party upon in-
quiry amounts to notice. Lee v. Wood-
worth, 2 Gr. Ch 37 ; Smallwood v. Lewin, 2
McCart. 60; Hoy v. Bramhall, 4 C. E. Gr.
564.

134. Possession is notice only of the
legal or c<[uital)le interest which the party
in possession claims in the land, and the
greatest extent to which the doctrine of
notice can be carried, is to visit the party
whom it is sought to affect with the
knowledge of every fact and circumstance
which he might have learned by inquiry
of the party in possession. It does not
impose upon him the duty of searching
the record in the name of such party.

Losey v. Simpson, 3 Stock. 246.

135. Having enclosed and occupied only
a small part of the tract claimed, will not
constitute such possession of the premises
as serves for notice. Den. v. Hunt, Spen.
487.

136. Nor paying taxes for and survey-
ing the land. Cornelius v. Giherson, 1

Dutch. 1.

137. Nor cutting wood from the land.
Holmes v. Stout, 2 Stock. 41'.).

138. Notice of an equitable lien will

charge the estate in the hands of the pur-
chaser. Shinn v. Budd, 1 McCart. 235.

See Shannon v. Marselis, Sax. 426.

139. A purchaser with notice stands in

no better situation than the person from
whom he derives his title, and is bound by
the same equity, and is presumed con-
usant of the deeds under which he claims.
Den. V. McKnight, 6 Hal. 386.

140. A vendor's lien for purchase
money will prevail against even a pur-
chaser for valuable consideration from his

grantee, with notice of the lien. Corlies v.

Howland, 11 C. E. Gr. 311.

141. It will also prevail against those
who take title I)}" act or operation of law,
from such grantee, without notice. Ibid.

142. A. having contracted to buy a lot

of land from B., and there being judgments
against A., it was agreed between them
that B. should make the deed to a brother
of A., in trust for an infant son of A., the
brother and son having no knowledge of
the transaction at the time, and that the
deed should not be recorded ; and that
when A. should settle with his creditors, '

B. should make a deed to A. A. paid the
j

money for the lot, and B., afterwards, in
the absence of A. from the state, made.' the
deed to the brotlier in trust, &c., and had
it recorded. Subsequently C. applied to
A., who was in po.sse.ssion of the lot, for
the purchase of it, and A. agreed to sell it,

and to procure a deed from the brother to
C. C. rcfiuested A. to show him the title

papers, l)ut the deed to the brother c(7uld
not be found, or was not produced. C.
then applied to the clerk of the county for
a certificate of the title as it appeared on
the records ; and the clerk's certificate, by
mistake, gave the deed from B. to the
brother as an absolute deed, unlimited by
any trust ; whereupon C. took a deed from
the brother and paid the purchase money.
C. had no notice of the trust, other than
the constructive notice by the record.
Held, that C.'s title was good. The Newark
Aqueduct Co. v. Joralemon, 3 Hal. Ch. 304.

See Do"vvER, Notice.

143. Ancient deeds. A recital in an
ancient deed or will of any antecedent
deed or document consistent with its

own provisions, will, after the lapse of
a long period of time, be presumptive
proof of the former existence of such deed
or document; more especially where no
deed, declaration, act or claim is shown to
rebut such presumption. Fuller ads. Den.,
Spen. 61.

144. A deed made upwards of half a
century ago, is competent evidence of the
reputed boundary fifty years ago, which is

always evidence in boundary questions.
Townsend v. Johnson, Pen. 706.

145. The certificate of acknowledgment
of an old deed, made and recorded before
1799, which stated that the grantor signed,
sealed and delivered the deed in the pres-
ence of the judge, is sufficient to entitle a
copy of the record to be received in evi-

dence. Hoboken Land Co. v. Kerrigan, 2
Vr. 13.

(e) When recorded.

146. By the " act respecting convey-
ances " passed June 7, 1799, and the sup-
plement thereto, passed Nov. 26, 1801, a
deed of lands duly executed and acknow-
ledged, or proved, is valid and operative,

and has full force and effect between the
parties thereto, and upon their respective

heirs, although never recorded. Den. v.

Richman, 1 Gr. 43 ; affirmed, June, 1833.

147. A deed of lands, if recorded within
six months, [now fifteen days, Bev. p. 155,

I 14], is valid and operative, and has full

force and effect, against a sulisequent deed,

to a bona fide purchaser without notice, al-

though such subsequent deed is first re-

corded within that period. Ibid.

148. A deed of lands not recorded within
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six months, may be subsequently recorded.

Ibid.

140. A deed of lands not recorded with-

in six months, although afterwards record-

ed, is not valid and operative against a

sul)sequent deed to a hona fide purchaser,

without notice, if such suitscquent pur-

chaser has lodged his deed to be recorded,

before the prior deed is lodged with the

clerk, for the same purpose. Ibid.

If)!). A deed of lands, although not re-

corded within six months, is valid and op-

erative, and has full force and effect against

a subsequent deed to a bona fide i)urchaser

without notice, if such prior deed is re-

corded or lodged with the clei-k, to be re-

corded, before the subsequent deed is

so lodged. Ibid.

151.' The omission to record a deed
within fifteen days after it is executed,

docs not render it invalid against an at-

tacViment creditor having notice thereof

before the judgment in attachment is ob-

tained. Garuood v. Ganrood, 4 Hal. 193.

(f ) Eflfeet of registration.

152. Certified copies of deeds recorded

at length are made legal evidence. New
Jersey R. R. Co. v. Smjdam, 2 Harr. 160.

158. If a deed be entered in the record

without due proof or acknowledgment,
such entry does not make it a record or

evidence dispensing with the production

of the instrument, or accounting for it, if

lost. Fo.v v. Lambson, 3 Hal. 275; HarJcer

v. Gust in, 7 Hal. 43.

154. A copy of the deed has the same
effect as evidence as the production of the

deed itself; and in the absence of the ori-

ginal it is not competent to show, in a trial

at law, that such record is not a true copy
of the deed. Sisson v. Donnelly, 7 Vr.

432.

155. No relief will be given in equity to

aid a deed alleged to convey a good legal

title, and prior in date and registry to the

deed against which protection is asked.

Such deed is a good defence at law. Black

V. Keiley, 8 C. E. Gr. 358.

15G. A conveyance of lands, not left for

record within fifteen days after execution
and delivery, is void as against a future

creditor of the grantor, who obtains a judg-
ment against him at any time prior to the

registry of the conveyance, or to actual

notice thereof. Vreeland v. Chifflin, 9 C. E.

Gr. 313; Coleman v. Barklciv, 3 Dutch.
357.

157. Such lands are liable for the debt in

the hands of any .subsequent grantee,
though the deed to the debtor was not re-

corded until after the judgment was recov-

ered, and the judgment creditor was then
ignorant of the debtor's prior ownership.
Ibid.

See EviDEXCE.

VI. CON'STRUCTION' AXD EfFECT.

(a) Generally.

(1) Terms.

158. An article of agreement, stating that

the plaintiff "hath granted, bargained and
sold, and doth absolutely grant, bargain

and sell,"' and covenanting to give a good
and sufficient title at a future day, upon
the defendant's making certain payments,
does itself convey the land, and the agree-

ment to give a title afterward, means a

more formal deed rather than title strictly

speaking. Scott v. Conoirr, 1 Hal. 222.

159. The usual and appropriate meaning
of the word "premises" in conveyances,

is "the thing demised or granted by the

deed." N. J. Zinc Co. v. N. J. Franklinite

Co., 2 Beas. 322.

100. In a deed, the word "issue" is

universally a word of purchase, and when-
ever the word is made use of as a word of

purchase, either in a deed or in a will, it

is synonymous and co-extensiv« with the
term " descendants." Price v. Sisson, 2

Beas. 168 ; Den. v. Smithi Pen. 9.

161. The familiar principle of the com-
mon law, that in the creation of an estate

by deed the word "heirs " is necessary to

pass the fee, has not been altered in this

state by statute, nor has it been modified

or relaxed by judicial construction. No
synonym can supply the omission of the

word " heirs," nor can the legal construc-

tion of the grant be affected by the inten-
tion of the parties. Kearney v. Macomb

i

1 C. E. Gr. 189.

162. Where it is clearly the intention of

I the parties to convey the whole estate,

equity Avill decree a conveyance of the fee

according to the intention of the parties,
' notwithstanding the want of words of in-

heritance in the grant. . Weller v. Rolason,

! 2 C. E. Gr. 13.

163. It never was the intention of the

elementary writers to say, that in a deed
no estate of inheritance could be created

bj^ any other word or form of expression
than the word heirs, or by the sound
represented by that construction of let-

ters, but only that such language should
be used as made it appear that it was
meant to include the line of inheritance.

Ross V. Adams, 4 Dutch. 161 ; case reversed,

1 Vr. 505.

164. The word "given," in its appropri-

ate legal sense, is applicable to deeds, as

well as to wills. Den. v. Duboise, 1 Harr.

286.

165. A deed was made to J. G. B., trustee

of the Lexington and Danville Railroad
Company of Kentucky, of the second part,

the habendum and tenendum clauses and the

covenants being to said party of the second
part, his heirs and assigns. Jleld, that on
the face of the deed it showed a grant to J-
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<3r. B , and not to him in trust for the com-
pany. Brown ads Combs, 5 Dutch. 30.

Kit). Wliere the word.s of the gi'ant are

clear and unequivocal, there is no room
for the application of the principle that

the .urant must be construed most strongly

asxainst the grantor. Johnxon v. Jaqni, Id

C. E. iir. 41(1 CoNTK.vcTS, III., (6), (4).

1()7 Wliere technical words are not re-

quired, a deed of conveyance, like all

other instruments, will he read l)y the

court in the sense of the meaning of the
parties. Sis!<0)i v. DonneUii, 7 Vr. 432.; Con-

^ver v. Warden, o C. E Gr. 432.

168. Although the covenants cannot be
used to enlarge the estate, yet they may be
used to show in what sense the words in

the conveying part of the deed were
intended to dcline the term children.
Rosa v. Adams, 4 Dutch. 1(31.

1(30. Where there is a particular recital

in a deed, and general words are afterwards
inserted, tiie generality of the words shall

be qualified by the recital. The vu\e falsa

demoustratio non nocrt applies where there

is repugnancy, and in such case the first

grant by certain description prevails over
a subsequent and variant demonstration.
Conover v. Wardell, 7 C. E. Gr. 492.

170. A deed of release which, in its

terms, is an absolute release of all estates,

title, interest, property, claim and demand
whatsoever of the grantors in the premises
in question, and everj' part and parcel

thereof, must operate, according to its terms,

to extinguish all the interest wliich the
grantors then had in the land, although it

may have been given only for the purpose
of efiecting a partition between grantor
and grantee. Ackerman v. Vreeland, 1 Mc-
Cart. 23

171. The question how far a deed of re-

lease will operate to transfer a mere contin-
gent remainder, discu.ssed, but not de-

cided, it not being considered important to

be settled in this case, but being a question
of strict law, is more proper to be settled

in a court of law. Ibid.

172. A release of land, being a common
law conveyance, is to be construed accord-
ing to its terms, and not according to the
real or supposed intention of the parties.

Ibid.

173. It is the inflexible rule of law that a

deed, except in cases of latent ambiguity,
must be construed according to the legal

efiect and meaning of its terms unaffected
bv extrinsic evidence. Zinc Co. v. Frank-
Unite Co., 2 Beas. 322.

(2) Effect of statutes.

174. The effect of a collateral warranty;
and the effect and operation of a deed of

bargain and sale under the statute of Xew
Jersey for transferring uses into possession.
Den. v. Crawford, 3 Hal. 90.

175. A deed of bargain and sale trans-

fers the possession from the bargainor to
the bargainee, by the oi)erati<jn of the
statute of uses. Miller v. HaUe;/, 2 Gr. 48.

17(3. A deed for lands out of the posses-
sion of the grantor at the time of its exe-
cution, does not convey the lands. Thomas
V. Prrrii. I'et. C. C. 49.

177. The object of the statute {Rev. p.
1(35, ^66), was to annex the possession to
the use, to transfer the use into po.sse.ssion.

Monlf/omery v. Briiere, 1 South. 282.

178. Actual livery of seizin or possession
is not necessary. A tender and accept-
ance of the deed will transfer the posses-
sion. Ef/bert v. Chew, 2 Gr. 44(3.

179. The difference in the phraseology
of the British act and that of Xew Jersey
is verbal merely and not substantiiil. Yea
v. Mercereau, 3 Harr. 387, 4(KJ, Nevius, J.

See Montf/omery v. Bruere, 1 South. 2*30, 265,
Kirkpatrick, C. J.

18(). Where a conveyance was made to
the grantees and their heirs for the use of
the grantees and their heirs in trust for

the persons beneficially interested, the
trust was not executed by the statute, so
as to vest the legal estate in the cestuis que
trust, or either of them. Cueman v. Broad-
nax, 8 Vr. 508 ; Price v. Sisson, 2 Beas. 168;

2 C. E. Gr. 475.

181. A use limited upon a use is not
affected by the statute of uses. The stat-

ute onlv executes the first use. Croxall v.

Sherrerd, 5 ^^'all. 268.

182. By force of the statute, (Rev. p. 115,

I 63), a decree directing a conveyance to

be made, vests the estate, so that the rights

of tlie parties, in case of a variance between
the terms of the decree and of the convey-
ance, must depend upon the former rather
than upon the latter. Price v. Sisson, 2 Beas.

168 ; 2 C. E. Gr. 475.

1S3. The terms of such decree must be
construed precisely as the conveyance
itself would be Ibid.

184. The act of 1784, {Pat. Rev. 53, 54),

extends to, and by its operation limited

and cut down, estates tail created as well

by deeds as by will. Den. v. Dubois, 1 Harr.
285. CossTiTUTiox, III., (6), (5).

185. An estate of freehold in joint-ten-

ancy, created before the date of the act of

the legislature of Xew Jersey, "respecting
joint-tenants and tenants in common,"
passed, February 4th, 1812, is not affect-

ed by that act, although one of the joint-

tenants dies after it was passed. Den v.

Van Riper, 1 Harr. 7.

186. The statute of X. J. {Rev. p. 1(37, §

78), which enacts " that no estate shall be

considered and adjudged to be an estate in

joint tenancy, except it be expressly set

forth in the grant or devise creating such
estate, that it is the intention of the par-

ties to create an estate in joint tenancy,

and not an estate of tenancy in common;"
does not apply to an estate granted to

husband and wife. Den v. Hardenburgh, 5



198 CONVEYANCE, VI.

Construction and Effect.

Hal. 42; McDermott v. French, 2 McCart.
78; Thomas v. De Baum, 1 McCart. 37.

187. The order of the orphans court, di-

rectinjic commissioners to execute good and
sufficient conveyances in the law to the

purchaser, must be followed ; and hence,
where the order of the court directed the

deed to be made to the purchaser, who was
W. L. H., and the commissioners made the

deed to W. L. H. and G. L., it was declared
void. Den. v. Lambert, 1 Gr. 182.

188. Where, on a sale of land by order
of the orphans court, the conveyance was
not made to the actual bidders, but to a
person appointed by them to represent
them, the supreme court of X. J. decided
that this practice was irregular. There-
upon the legislature enacted that, upon
proof of the absence of fraud, such deeds
might be given in evidence. This cures
the defect in the title. Kearney v. Taylor,

15 How. 494.

(3) Reservations and limitations.

189. Where land is conveyed to be used
for a specific purpose, and the grantor
reserves the riglit to a partial use of it,

the reservation Avill be good, if it is not in-

consistent with or repugnant to the pur-
poses for which the land is conveyed.
Cornelius v. Ivins, 2 Dutch. 376.

190. The grantee in a deed and those
claiming under him cannot deny the bind-
ing authority of a reservation in the deed.
Sheppanl v. Hunt, 3 Gr. Ch. 277.

191. Where trusts and limitations are
expressly declared in a deed, the same
rules of construction must be applied to

them as in the case of a limitation of a
legal estate. Weehaivken Ferry v. Sisson, 2
C. E. Gr. 476.

192. A deed of conveyance to the Cen-
tral R. R. Co. contained the following res-

ervation, viz., excepting and reserving to

the said M. S., his heirs and assigns for-

ever, the right and privilege to enter upon
said premises from time to time to make,
amend and repair his mill dams, and to

remove from the pond the manure that
may there accumulate from time to time.
Held, that by that reservation the grantor
and those claiming under him had the
right to enter upon the premises not only
to amend and repair the dam, but to keep
up and maintain all dams upon the prem-
ises in the same condition in which they
were at the time of making the deed of
conveyance, and that the grantees had not
the right to take down or remove the
dams, or anv part thereof. Valentine v.

Central R. R.'Co., 5 Dutch. 60, 561.

193. Where lands were conveyed for a
raceway and embankment for a water
power, with a proviso in the deed that so
much of the premises as should not be
used for the purpose specified shoidd re-

vert to the grantor. Held, that the

grantees took a title in fee simple sub-
ject to forfeiture by mm user, in so much
of the premises as were necessary for the
purposes specified, and that the balance of
the premises reverted to the grantor.
McKelway v. Seymour, 5 Dutch. 321.

194. Where the grantor afterwards con-

veyed to other parties that part of the
premises conveyed to the company which
was not used for a raceway and embank-
ment, and in the second conveyance
bounded the premises conveyed by the
line of the tow-path of the first grantees.

Held, that it was an admission by the
grantor that the company needed, for the
purposes specified in their deed, all the
land to the line of land described in the
second conveyance. Ibid.

195. A deed may convey a distinct in-

heritance in mines, the fee remaining in
the grantor. Hartwell v. Camman, 2 Stock.
128.

(4) In general.

196. A purchaser who accepts a deed by
w'hich no title is conveyed, where there is

no mistake or misrepresentation as to

facts, and no fraud and no warranty of
title, has no redress at law or in equity.
Hampton v. Nicholson, 8 C. E. Gr. 423.

197. A conveyance of real estate before
sequestration issued, although after the
decree upon which it is founded, is valid,

in the absence of any proof of mala fides.

Vreeland v. Jacobus, 4 C. E. Gr. 231.

198. A deed of conveyance of lands
having been delivered to the complain-
ant by the defendant, and afterwards^
before it was recorded, having been en-
trusted to the defendant for the purpose
of having certain informalities in the deed
corrected, the defendant refused to return
it. Held, that he should be decreed to

execute the trust reposed in him, by re-

storing the deed, or, if destroyed by him,
to give another good and sufficient con-
veyance for the premises. Albert v. Bur-
bank. 10 C. E. Gr. 404.

199. Recitals in a deed do not operate
upon a person neither a party nor privy
to it. Coleman v. Barklew, 3 Dutch. 357.

200. A deed must l)e read according to-

the manifest intention of the parties; and
if, by mistake, the words '" party of the
first part " are written where " party of the
second part " should have been written,
the mistake will not be permitted to de-
feat the intention of the parties, but the

:
court will give eftect to the deed so as to

carry out the design of the parties. Huyler
V. Atu'ood, 11 C. EV Gr. 504.

201. An error or variance in the name
of an individual or a corporation party to

a deed will not vitiate the deed if the
identity of the party appear in the plead-
ings or proofs ; but a deed made by mis-

1
take to a party well named, will not be
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construed in a court of law to enure to the
party intended, even if such intention
may be fairly inferred from the face of the
deed. Den. v. Hdi/, 1 Zal). 174; Iiifiabitants

V. Striuff, 5 Hal. 323. Contkacts, ^^ 120,

121.

202. Corporation "The a^isociate Pres-
byterian congregation of Newark ;" deed
af conveyance to " S. C, J. C, and J. M.,
trustees of the a.><sociate Presbyterian con-
gregation of Newark." Held, that by vir-

tue of this deed, the title of the premises
in question wixs vested in the trustees in-

dividuallv, and not in the corporation.
Ibid.

203. A demand of a deed and tender of

payment must be within a reasonable
time. In this case, two years held not to

be a reasonable time. Force v. Didcher, 3
C. E. Gr. 401.

204. Where a party, by his admissions,
has qualified his own right, and another
claims to succeed him, he succeeds only to

the right as qualified at the time his title

commenced. Ten Eyckx .Runk,2'D\\tch..ol^.
205. A deed for lands, after it has been

deliberately reduced to writing, executed,
acknowledged, and recorded, and has re-

mained unquestioned for, many years,

should not be disturbed or made difierent

from what the parties made it on any fee-

ble or inconclusive evidence. Durant v.

Baeot, 2 McCart. 412. Contr.\cts, ^ 148.

206. It may well be doubted whether a
court should even attempt to reform a
deed upon verbal testimony alone when
the alleged mistake is denied. Tantum v.

Miller, 3 Stock. 551.

207. Equity will not relieve a party who
has made a voluntar}- conveyance of his

property when threatened with a criminal '

prosecution. Ibid.

(b) Consideration.

208. Query. "\Miether a deed could be
set aside for want of consideration, in a
suit where it is not set up as a ground of

,

relief Hyer v. Little, 5 C. E. Gr. 443. i

209. A recital in a deed of a considera- '

tion, and that it was paid, does not estop
the grantor from showing that some other
or additional consideration was agreed to

be paid ; but such recital, under seal, in a
solemn instrument, cannot be overcome
except by clear, strong evidence against
it. Stearns v. Stearns, 8 C. E. Gr. 167 ; Her-
bert V. Scofield, 1 Stock. 492 ; Speer v. Speer,

1 McCart. 240 ; Lloyd v. Xewell, 3 Hal. 296, ;

Ford, J. ; Bolles v. Beach, 2 Zab. 680.

210. Equity will not declare a sealed in-

strument void, merely for want of consid-
eration, nor will it permit the considera-
tion to be inquired into with a view to set-

ting aside the instrument on that ground.
But the want of consideration, if it ex-
ists, is a fact proper to be proved in con-
nection with and as part of the evidence

|

of alleged fraud or misrepresentation.
Shotwell V. Shotu'ell,9 C. E. Gr. 378; Far-
7iuni v. Burnett, 6 C. E. Gr. 87 ; Crane v.
Conklin, Sax. 347 ; Wintermide v. Snyder, 2
Gr. Ch. 489, 495; Weber v. Weitling, 3 C. E.
Gr. 441.

211. And also for the purpose of ascer-
taining what is due upon ^it. Farnum v.

Burnett, 6 C. E. Gr. 87.

212. Parol evidence is not admissible
to show that the consideration passing be-
tween the parties, and the terms upon
which a conveyance is expressed ^.o have
been made, are totally different and con-
tradictory to the deed itself Adams v.

Hudson Co. Bank, 2 Stock. 535.

213. The American authorities are more
liberal than the English in admitting parol
testimony relating to the consideration ex-
pressed in a deed. Ibid.

214. The acknowledgment of the re-

ceipt of the consideration money in a
deed is prima facie evidence that the con-
sideration is paid. But it is not conclu-
sive. The grantor may show that the
consideration was other than a moneyed
consideration, or if a moneyed considera-
tion, that in whole or in part it was un-
paid. Herbert v. Scofield, 1 Stock. 492;
Bemarest v. Terhune, 3 C. E. Gr. 532, 536.

215. The true consideration of a deed
may be shown by parol evidence, though
it vary from the consideration expressed
in the deed. Morris Canal Co. v. Ryerson,
3 Dutch. 4-57.

216. The folly and indiscretion of a ven-
dor can never justify a vendee in obtain-
ing the property of the former without
compensation. Torrey v. Buck, 1 Gr. Ch.
366.

217. A promise by the grantee to pay a
mortgage debt as part of the purchase
money of the land conveyed, does not ren-

der the grantee surety for the grantor, but,

as between the parties, the grantee is the
principal debtor, and the grantor the
surety. Huyler v. Atwood, 11 C. E.Gr. 504.

218. ^A'here an actual question is raised

as to the payment of the consideration,

parol evidence may be resorted to, to show
bj' whom it was advanced. Depeyster v.

Gould, 2 Gr. Ch. 474. Contra, Adams v.

Hudson Co. Bank, 2 Stock. 535.

219. Inadequacy of price is never
ground for setting aside a deed, where
fraud or misrepresentation is not shown.
Bank of New Brunswick v. Hassert, Sax. 1

;

Crane v. Conklin, Sax. 374.

220. Courts of equity have recognized
and established this distinction between
conveyances and executory contracts :

—

where the title is vested, they never avoid
it for want of consideration ; and on the

other hand, they never enforce an execu-
tory contract without consideration—they
treat it as a nullity. Oivnes v. Ownes, 8 C.

E. Gr. 60.

221. If a tract of land be divided into lots
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of unequal value, and these be sold to a

number of purchasers at a uniform price,

and are distributed among those purchas-

ers by drawing or lot, and a deed given to

each 'purchaser for the lot drawn by him,

this transaction is a lottery, and the deed
is void and conveys no title. Den. v. Shot-

ivell, 8 Zab. 465.

222. A conveyance of land founded on
a lottery consideration is void by the lot-

tery act of this state, although the lottery

was contrived and drawn in Penna. Ridge-

%vay V. Underwood, 4 Wash. C. C. 129.

223. And such conveyance will not pi'e-

clude the original owner from recovering

such lands. Ibid; S. C. 4 Zab. 789.

224. An auction sale by executors, and
a conveyance in execution of it, on which
no money is paid, but made to carry out
an arrangement in itself unlawful, will l)e

set aside, and a conveyance without con-
sideration to third parties to carry out
that illegal arrangement, will be set aside.

Booraem v. Wells, 4 C. E. Gr. 87.

See Specific Performance.

(c) Description and quantity.

225. Where a grantor, under whom both
parties claim title to the premises in ques-
tion, has conveyed the whole of a tract of

land by metes and bounds, specifying its

contents; and then excepted out of it a
certain number of acres, without giving a
particular description of them ; it is com-
petent for the defendant to show by refer-

ence to other deeds and surveys, that the
premises in question were part and i^arcel

of the number of acres, excepted out of

the grant, and that in fact they belonged
to the grantee at the time of his taking
the conveyance. Conlerey ads. Den., Spen.
820.

226. Where a purchaser agrees to pay a
sum in gross for a tract of land of a given
number of acres, and accepts a deed there-
for, he cannot afterwards recover compen-
sation for any deficiency in the quantity.
Clark V. Carpenter, 4 C. E. Gr. 328.

227. Where the vendor agrees to convey
afarm "said to contain one hundred and
thirty-five acres, be the same more or less,"

and the deed executed in ))ursuance of the
agreement describes the land by courses
and distances, and adds " containing one
hundred and thirty-five acres, be the same
more or less," if there proves to be a defi-

ciency of over twenty acres in the quanti-
ty of land actually conveyed, the pur-
chaser, upon a bill filed by the vendor for

the foreclosure of a mortgage given to se-

cure a part of the purcliase money, will be
entitled to have an abatement or compen-
sation for the deficiency in the quantity of
land. Cause v. Boijles, 3 Gr. Ch. 212.

228. Under such circumstances the court
will not first direct the land to be sold, to

ascertain whether it will not, at the re-

duced quantity, bring the price at which it

was sold. Ibid.

229. Where land is sold as containing so
many acres, more or less, if the quantity
on an actual survey and estimation, either

over-running or falhng short of the con-
tents named, be small, no compensation
should be received by either party : the
words " more or less," must be intended
to meet such a result; but if the variance
be considerable, the party sustaining the
loss should be allowed for it, and this rule

should prevail when it arises from mistake
only, without fraud or deception. Ibid.

230. And it seems that the rule applies
although the land is not bought or sold
professedly by the acre, the presumption
being that in fixing the price regard was
had to the quantity. Ibid.

231. The fact that the purchaser lives

near the land and sees it daily, can have
no bearing on the question, nor can the
doctrine of caveat emptor have any applica-
tion. A purchaser has a right to rely up-
on the vendor for the nv;mber of acres,

and may place implicit confidence in his

statements. Ibid.

232. If the purchaser know the true

quantity at the time of his purchase, or

there are words used clearly indicating the
intention of both parties not to be gov-
erned in the sale by the amount of land,

the purchaser will not be entitled to relief.

Ibid.

233. Where the deficiency in the quan-
tity of land sold is ascertained by the ven-
dor between the execution of the contract
of sale and the delivery of the deed, he is

bound to make it known to the purchaser;
and with a knowledge of the deficiency, to

deliver a deed to the purchaser for a great-

er number of acres than the tract contains,

without disclosing the truth respecting it,

is a palpable fraud. Ibid.

234. It is not a sufficient objection to al-

lowing an abatement of the price, that the
contract has been executed. Ibid.

235. Where the vendor agrees to convey
a farm in gross, " containing about one
hundred and fifteen acres of land," and
the deed executed in pursuance of the
agreement, describes the land by bound-
aries, and adds, " containing about one
hundred and fifteen acres of land," a de-
ficiency of <).12 acres will not entitle the
purchaser to an abatement of the purchase
money. Weart v. Ro.^e, 1 C. E. Gr. 290.

236. If the description of a close intend-

ed to be conveyed, includes a number of
particulars, all of which are essential to

ascertain its identity, no estate will pass,

except such as will agree with every part
of the description ; but if the tract intend-
ed to be conveyed is indicated with reason-
able certainty, it will pass by the convey-
ance, that the intent of the parties may
prevail, although in some respects the de-
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scriptiou is erroneous. McLaughlin v.

Bishop, G Vr. 512; Jackson v. Perrine, 6 Vr.

137.

237. A conveyaiice of lands described by
courses, with the addition of tlie words
" beinj;- tlie same premises conveyed to K.,

(the .grantor), by N., by deed dated," &c.,

Avill convey tlie whole premises in that

deed, althous^h tlic description leaves out

a small strip, such beint; the evident inten-

tion of the parties. Wucsthoff' v. Seymour,
7 C. E. (ir. G().

238. Where there is a description in a
deed, followed by an exception which is

uncertain, the exception may be void for

iincertaintv, but the description will stand.

Thaj/cr ads. Torrnj, 8 Vr. 330.

231). Where, in a deed, the lands sold are

said to contain " about so many acres,

more or less," both the grantor and the

grantee consider these words as a repre-

sentation of thequantity which the grantee
expects to purchase and the grantor ex-

pects to sell. Thomas v. Perry, Pet. C. C.

49.

240. The words "more or less" are in-

tended to cover a reasonable excess or de-

ficit. If tlie ditTerence between tlie real

and the represented quantity be very
great, it would be the duty of a court of

equity to correct the mistake. Ibid.

241. A description at a commissioner's
sale that tlie premises contain almut 150
acres, more or less, does not exclude evi-

dence of the precise quantity. Shinn v.

Roberts, Spen. 435, 442.

242 If tlie land for which defendant
means to defend is described as about live

chains, &c., the description is sufficient to

entitle him to recover the entire lot de-

.scribed in his deed. White v. Den. Wood-
ruff, 4 Zab. 753.

243. Where the object of the parties was
to square a lot with the street, and there
was some evidence to this eflfect, yet where
there was no evidence that the grantor
meant to convey more than was described
in the deed, equity will not reform it to

.accord with their supposed'intention. Du-
rant v. Bacot, 2 McCart. 411.

244. Where the quantity was not set out
in the agreement, but the vendor stated
that there were about nine acres in the lot,

evidence to prove that such representation
was wilfully false, was admitted, and equi-
table relief denied. Miller v. Chetwood, 1

Gr. Ch. 199.

245. Where it appears that the adjunct
of quantity in a deed is used as descrip-
tion merely, and not as indicating the
precise contents of the land conveyed, a
mere deficiency in the quantity is not of
itself evidence of a fraudulent intent.

Weart v. Rose, ICE. Gr. 290.

246. Where it appears by definite

boundaries, or by words of qualification,

that the statement of the quantity of acres
in a deed is mere matter of description,

and not of the essence of the contract, the
buyer takes the risk of the (piantity, if

there be no intermixture of fraud in the
case. Ibid.

247. Where land is sold by certain
boundaries, or for so much for the entire
parcel, any surplus over the (piantity given
belongs to the vendee, and the price can-
not be increased or dimiiushcd on account
of disagreement in measure or quantity.
Ibid.

248. If the sale is by the acre, and the
statement of the number of acres is of the
essence of the contract, the purchaser, in

case of a deliciency, is entitled in ecjuity

to a corresponding dcnluction from the
price. Ibid.

249. After the description of the lands
conveyed in the deed, by metes and
bounds, follow these words, " containing
one hundred and eighty acres, stx'ict

measure." Held, that as the subject
matter of the conveyance was a farm well-

known, and well-defined by boundaries,
monuments, improvements, and occupa-
tions, a deficiency of nine acres in the
quantity of land was no breacli of the
covenants for title. Andrews v. Rue, 5 Vr.
402.

250. Nor is there an express or implied
covenant that the farm shall contain one
hundred and eighty acres. Ibid.

251. The mere enumeration of tlie quan-
tity of land at the end of a particular

description of the premises, by courses,

distances, and boundaries, however precise,

is matter of descrij^tion merely, and is sub-

ject to the other controlling specifications.

Ibid.

252. Where a general grant is made of

two acres of land adjoining or surrounding
a house, part of a larger quantity, the

clioice of the two acres is in the grantee.
Love v. Stiles, 10 C. E. Gr. 387 ; Youmans v.

Youmans, 11 C. E. Gr. 149, 153.

See Agency, I 35, Boundaries, II, Con-
tracts, 1 139.

(d) Estate granted.

253. In the construction of a deed, the

question is, not what estate did the grantor

intend to pass, but what estate did he pass

by proper and apt words. No expression

of intent, no amount of recital showing
the intention, will supply the omission.

Adams v. Ross, 1 Vr. 506.

254. If a deed made between A., party

of the first part, and C. and D. his wife,

party of the second part, grants, bargains

and sells unto the said party of the second
part, his heirs and assigns, a i)ieceof land,

and C. dies, his wife D. him surviving, she

will be entitled to the whole of the estate

during her life. Den. v. Hardenhergh, 5

Hal. 42.

255. A convevance of lands to a man
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and his wife, made after their intermar-

riage, does not, strictly speaking, create

them joint tenants, but creates an estate

of a peculiar nature of whirli they are

seized, not per vn/ ct per tout (as joint ten-

ants would he) but solely and sim])ly per

tout. Ibid; Den. v. Ganlner, Spen. TwG.

256. A., by an instrument under seal

conveys property to B.. in these words

:

"This'is to certify that I have given a free

and clear title by these presents, for one-
half of the tract of land in the deed within

mentioned, to B. and his wife, after my
death, for their sole property and right,

&c., and the said B. is bound by this agree-

ment to support me in all cases, and main-
tain me when I shall be unable to main-
tain myself, so that I do not suffer ; the
said B. is to have the eastern half of said

land." Adjudged that this conveys a good
title against A. and his heirs, during the
life of the grantees. Den. v. Gi(ford, Coxe
199.

257. When an estate is conveyed before
marriage, to a man and woman Avho
afterwards intermarry, as they took by
moieties, they will continue to hold by
moieties after marriage. McDermott v.

Freneh, 2 McCart. 79.

258. So it seems that a husband and
wife may, by express woi'ds, be made ten-

ants in common l)y gift to them during
coverture. Ibid.

259. If an estate in fee be given to a
man and his wife, or a joint jiurchase l)e

made by them during coverture, they are
neither properly joint tenants nor tenants
in common, for they are in law but one
person, and cannot take by moieties.
They are both seized of the entirety, and
neither can sell without the consent of the
other, and the survivor takes the whole.
A conveyance by either alone is inopera-
tive. McDermott v. French, 2 McCart. 79

;

Thomas v. De Baum, 1 McCart. 37.

260. The act of the legislature for con-
verting estates in joint tenancy into ten-
ancies in common does not extend to

estates held l)y husband and wife in en-
tireties. Thomas v. De Baum, 1 McCart.
37 ; Den. v. Gardner, Spen. 556.

261. An estate of freehold in joint ten-
ancy, created before the date of the act of
the legislature of New Jersey, " respecting
joint tenants and tenants in common,"
passed Feb. 4th, 1812, is not affected by
that act, although one of the joint tenants
dies after it was passed. Den. v. Van
Riper, 1 Harr. 7.

262. A conveyance to two, without the
words " to be held as joint tenants, and not
as tenants in common," creates a tenancy
in connnon without survivorship, even
when it is to them as trustees. There is

nothing in the statute to control the i)lain

meaning of the words, which must have
efi'ect, unless this leads to an evident ab-
surdity, or defeat the design of the act.

Boston Franklinite Co. v. Condit, 4 C. E. Gr.
394; Schcnck v. Schenck, 1 C. E. Gr. 174.

263. A deed for a mine with mining
privileges is not a mere license to take
away ore, or the grant of an easement,
but of a part of the freehold. Zinc Co. v.

Franklinite Co., 2 Beas. 323 ; S. C. 2 McCart.
419.

264. A. and wife executed voluntary
deeds to B. and C. without the knowledge
of the latter. He then gave the deeds to

his wife, telling her to be careful of them,
without other instructions, or any author-
ity to deliver them. During his absence
from home, and without his knowledge or
consent, his wife induced B. and C. to
convey the property to her. Held, that
the deed from B. and C. was a nullity.

Cannon v. Cannon, 11 C. E. Gr. 316.

265. Where land is sold, a part of the
purchase money paid, and a deed executed
and placed in tlie hands of a third person,

to be delivered to the grantee, and the bal-

ance of the purchase money to be paid on
the happening of a certain event, if the
grantor die before the event hapi^ens, the
title to the land does not vest in the pur-
chaser, but descends to the heirs of the
vendor, subject to the equitable rights of
the purchaser. Teneick ads. Flagg, 5 Dutch.
25.

266. A grant of lands of the state to a
corporation by an act of the legislature,

for an actual consideration, is a convey-
ance, and the grantee takes, not as the re-

cipient of corporate franchises, but as
owner bj^ the same title as would be ac-

quired by an individual grantee, and with
all the rights and privileges annexed. An
exemption from general taxation contain-
ed in such legislative grant, is a right

which gives value to the estate, and is

part of the thing granted, and cannot be
modified or repealed without the consent
of the grantee. State v. Com'r of R. R.
Taxation, 8 Vr. 241.

267. A conveyance " to J. M. and his

generation, to endure as long as the waters
of the Delaware should run," passes no
more than a life estate. Foster v. Joice, 3
Wash. C. C. 498.

268. A conveyance to a man and his

lawful representatives, conveys only an
estate for life. U^eller v. Rolason, 2 C. E.
Gr. 13, 17; Kearney v. Macomb, 1 C. E. Gr.

189, 193.

269. A deed made by A. B., in consid-
eration of love and affection and of $1,

to C. D., wife of E. F., in which the said
A. B. doth grant, bargain, sell, alien, re-

mise, release and confirm certain real

estate to the said C. D., during her natural
life, and at her death to fier children
which may be begotten of her present
husband : to liave and to hold the said
premises unto the said C. D. for and dur-
ing her natural life, and at her death to

her children which may be begotten of her
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present husband, E. F., and containing
covenants of seizin and general warranty,
which are made by the grantor for lierself

and lier heirs witli the grantee anil h(n'

heirs and assigns, et)nveyed to the grantee
an estate for life only. \vitl> a remainder
vested in CJ. H., a child of tlie said C. 1).,

for life, subject to open, and let in after-

born children to the same estate. The
estate created was not an estate in fee or
in fee tail, there being in the grant no
words of inheritance t)r procreation. Adams
V. HosK, 4 Dutch. lOO; 1 Vr. 505. Lounshery
V. Locaudcr. 10 C. E Gr. 558; Sisson v.

Donnelly, 7 Vr. 432, 434.

270. If tlie grantor dies before the event
happens which should determine the de-

livery of tlie deed held as an escrow, and
the heirs of the vendor afterward make a

deed to the purchaser, the deed thus given
by the heirs is an absolute title for the
land; it is not a deed of couthmation, he-

cause tliere had been no previous deed de-

livered nor estate erented to be confirmed.
Tenrick ads. FUtgg, 5 Dutch. 25.

271. A deed from A., of the first part, to

B. it C. in trust for the use of D , her heirs

and assigns, of the second part, witnessed
that tlie party of the first part, in consider-

ation of SoOO to him paid by the party of
the second part, granted, &c, unto the
party of tlie second part, their heirs and
assigns, ceitain land : to hold unto the said

part}' of the second part, their heirs and
assigns, to the only proper use, benefit and
behoof of them, the said party of the sec-

ond part, their lieirs and assigns forever.

And A. covenanted to and with B. & C. in

trust for D., lier heirs and assigns, party of

the second part, that lie was seized, ttc.

Another deed from A., of tlie first port, and
B. & C in trust for the use of D., party of
the second part, witnessed, &c. (Rest of
the second deed same as first). Held, that
these deeds gave a legal estate in fee, in

trust for D. in fee. The Receivers, etc., of
Bridge Co. v. Rich, 4 Hal. Ch. 648. 908.

272. By a deed of l)argain and sale in

the usual form, an estate was conveyed to

the grantees, in trust to permit the grantor
and his family, and the father of the
grantor, during their lives respectively, to

enjoy the estate, and to take the rents and
profits, and after their death, in trust to

convey the premises to the son of the
grantor, and " to such other lawful issue

as the grantor may then liave living, share
and share alike, in fee simple, as soon as

he or they arrive at age." Held, first, that

the legal estate, by force of this convey-
ance, was in the trustees ; second, that tlie

son of the grantor had a vested interest,
which was not determinable by his death
before the hapi^ening of the contingency
upon wliich the legal estate was to be con-
veyed to him, viz. : by the determination
of the intervening life estate. Price v. Sis-

son. 2 Beas. 168, 2 C. E. Gr. 475.

273. Where h^nds were devised to the
testator's widow during her widowhood
and until her son should attain twenty-one,
and then to him in fee, Imt if he should die
without lawful i.ssue, then to the widow,
her heirs and a.ssigns forever. Held, that
there was no merger of the remainder over
to him as heir of liis mother during his life,

and that at his death it vested in his half
sister as tlie surviving licir of liis UKjther,
and that a conveyance with warranty l>y

the son in his lifetime did not pass the
property. Den. v. LaivaJiee, 4 Zab. 018.

274. Where a deed, dated September 9tli,

1854, purporting to be made between A.
T., party of the first part, and C. A., wife
of A. A., party of the second part, in con-
sideration of natural love and affection
and of one dollar, and to grant, bargain,
and sell unto the said party of the second
part for and during her natural life, and
at her death to her children which may
be begotten of her present husband, the
lands condemned, to have and to hold the
same unto tlie said party of the second
part for and during lier natural life, and at
her death to her children which may be
begotten of her present husband, and the
deed is in all other respects in the ordinary
form of a deed in fee simple with full cove-
nants as of a deed in fee simple, and at
the date and delivery of the deed there
were no children born of the marriage,
but were afterwards, the estate thereby
conveyed to the wife was a fee tail special.

Ross V. Adams, 4 Dutch. 161 ; reversed, 1

Vr. 505.

275. The covenants cannot enlarge the
estate to a fee simple. Ibid.

276. Where the habendum in a sheriff's

deed granted the " estate that the Jersey
bank beld on the 2d of November, and at
any time afterwards." Held, not to be
repugnant to the premises. Den. v. Holmes,
Pen.l062.

277. If tenants in tail alien or encumber
the estate, and afterwards remove the limi-

tation or bar the entail, it shall enure to

tlie benefit of the alienee or incumbrancer,
because he alone lias the estate upon
which it can operate. Den. v. Robinson,
South. 689, 714.

278. A lease made by the husband of a
married inf;int of her lands, becomes vahd
for his life, bv the vesting of the estate by
curtesy. Porch v. Fries. 3 C. E. Gr. 2(^5.

279. The deed of a person not entitled

to the land, at the time it was made, if it

contain a covenant of general warranty,
operates by way of estoppel, to convey
any estate to which he at any time after-

ward becomes entitled, and which would
otherwise descend to his heirs. Moore v.

Rake, 2 Dutch. 574; Vreeland v. Blauvelt, 8
C. E. Gr. 483.

280. Where a deed of conveyance con-

tains full covenants as to title and against

encumbrances, and a mortgage on the
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premises exists at the time, under which
j

;a foreclosure and sale takes place, and the
\

grantor becomes the purchaser, the title

thus acquired will enure to the benelit of

-the grantee. Brundred v. Walker, 1 Beas.

140.
2.S1. Where a grantor covenants against

encumbrances, and sul)sequently pays off

a mortgage existing at the time of con-

veyance, equity will hold that the payment
was for the benelit of the grantee. Ibid.

282. If a grantor invests his grantee with

title to his lands, by appropriate instru-

ments, executed with the requisite legal

formality, the deed is his solemn act, done
in the exe;Tise of a legal power, and he
will not be allowed to gainsay, impeach or

destroy it. But the legal formalities must
be complete ; a mere signing and acknowl-
edging a deed, when it is intended to be

voluntary, passes no title to the grantee.

'Cannon v. Cannon, 11 C. E. Gr 316.

283. An agent to sell lands, has not
merely as such, power to convey. He can
bind his principal to convey, but cannot
himself convey, unless authorized by a

power of attorney, first duly acknowledged,
and recorded. Therefore a deed cannot be

-demanded of, or payment tendered to, a

mere agent to sell. Force v. Butcher, 3 C.

E. Gr. 401.

284. The legal title to land is not affect-

•ed by a sheriff's deed, where, at the time
of tiie levy and sale, the title was not in

.the defendant in execution. Bclford v.

Crane, 1 C. E. Gr. 265.

285. A deed for land, the legal title to

which was not in the grantor at the time
•of the conveyance, is inoperative at law.

Horce v. Harrington, 3 C. E. Gr. 495 ; Tho-
mas V. Perry, Pet. C. C. 49.

286. If a person out of possession con-
veys to a stranger land held adversely by
another, such conveyance is good as against

the parties to it, whatever may be its op-
eration as to third persons. Den. v. Geiger,

4 Hal. 225; Ben. v. Winans, 2 Gr. 1.

287. A copy of the record of a convey-
ance purported to convey a life estate

—

.Held, that on the trial at law it was not
competent to show by eircumstances, that

it was to be inferred that the deed itself,

which had been lost, contained words of

inheritance so as to make the estate a fee

simi)le. Sis.'ion v. Bonnelly, 7 Vr. 432.

288. Where the tenant for life conveyed
the premises in fee to a trustee, in trust

for the benefit of her minor children, with
power to dispose and convey the same to

the best advantage, and the trustee con-
veyed away the premises, the court refused

•to enjoin the minor children from prose-

'Cuting ejectment, or to order them to exe-
cute conveyance or releases, as there was
no evidence that after arriving at age they
"had assented to the sale, or received any
consideration for it. Farley v. Woodbum,
2. Stock. 96.

289. Covenants of warranty in a deed
executed by an attorney, whose power
only authorized him to sell and convey,
and contained no authority to covenant,
do not bind the grantor. Such deed, as

against him, nuist be considered as a deed
of bargain and sale, without covenants,
and will not, by estoppel, convey after ac-

quiretl property. It would, however, con-
vey the equitable title of such grantor, if

he had anv. Howe v. Harrington. 3 C. E.

Gr. 495 ; Holcdrnbe v. Coryell, 3 Stock. 548.

290. A deed of release, which in its

terms is an absolute release of all the es-

tate, title, interest, properti', claim, and
demand whatsoever of the grantors in the
pVemises in (juestion, and every part and
jjarcel thereof, must operate according to

its terms, to extinguish all the interest

which the grantor then had in the land,

although it may have been given only for

the purpose of ett'ecting a partition be-

tween the grantor and grantee. Ibid.

291. A deed of bargain and sale, al-

though purporting to convey a fee simple,
yet actually conve^'s only the estate of the
bargainor. Ben. v. Crawford, 3 Hal. 108

;

Richman v. Lippincott, 5 Dutch 52.

292. Where a deed expresses a consider-

ation, though merely nominal, and never
paid, no use results to the grantor, and
parol proof that the conveyance was in-

tended to be in trust for the grantor, will

not raise a trust. Hogan v. Jacques, 4 C.

E. Gr. 123.

293. If attorneys in fact for the grantor,

recite that they execute the deed for him,
in pursuance of a certain letter of attorney,

particularly describing it, and no such let-

ter of attorney exists, or, if it exists has
never been proved and recorded in this

state in the manner prescribed by the stat-

ute, {liee. pp. 156, 157, H 1<J, 17), the deed
is a nullity at law, and does not convey
any legal estate to the grantee, even though
the attorneys, at the time of executing
such deed, had of record another and a
valid letter of attorney. Adni' rs of Earle v.

Eark, 347.

294 Where, under a devise to A., B. and
C, and if any of them should die leaving

no lawful issue, then to the survivors, A.
and B. conveyed and released the real es-

tate so dcviseil to C. by deed with full cov-

enants, including a general warranty, C.

has a good and indefeasible title thereto.

Vreeland v. Blauvelt, 8 C. E. Gr. 483.

See Devise, Remainder.

(e) Things appurtenant.

295. A conveyance of land in fee simple
passes the grain growing thereon, unless

expressly reserved. Terhune v. Elberson,

Pen. 726.

296. A reservation of " the green grain
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in the ground," will include the straw.
Hrmlrickson v. Ivins, Sax. 502.

2!*7. A convcyiiiice by a .slierill", under
forecUi.'^ure of a inort^iii^e nivcn prior to a

lea.se, will carrv the growing crops. IIow-
cll V. Schnick 4 Zal). 8',l

; JUouni v. Welsh. 3
Dutch. 177. See Dm. v. StcchiKuiJy Hal. r.»3.

•29H. Wliere land is conveyed by deed
without any clau.se of reservation, the
title to the manure lyin^ in and around
the barnyard does not jiass to the grantee.

liackinaii v. Outwatcr, 4 Dutch. 581; Onder-
(lonk V. Gray, 4 C. E. Gr. 65, 68.

(f) Particular grants.

200. By the grant of Charles II. to the
Duke of York, those royalties of which the
rivers, i)orts, bays and coasts were a part,

l)assed to the Duke of York, as the gov-
ernor of the province exercising the royal
authority, and not as the proi)rietor of the
soil, and for his own use. Arnold v. Mundy,
1 Hal. 1 ; Den., Russel v. Jersey Co. 15 How.
426.

300. Upon the revolution, all those royal
rights vested in the people of New Jersey,

as the sovereign of the country, and are
now in their hands. Ibid.

301. Under a grant of the right to take
water from a pond of the grantor to an-
other, conveyed by the grant, " as now car-

ried in the trunk or feeder that carries the
water from said pond to the grist mill

;

"

the grantee " to have the right, at all times,

to enter upon the lands of the grantor ad-
joining said trunk or feeder, to alter, repair
or renew the same at his convenience," the
grantee has not only the right to change
the form, material and size of the trunk,
but its location, so far as may be necessary
to give him the full benefit of the grant.

Jaqui V. Johnson, 11 C. E. Gr. 321; reversed,

March, 1876, Court of Appeals.
302. The thing granted is an artificial

water-course, consisting of structure and
location, and right of alteration gives the
grantee the right to change both location

and structure. Ibid.

303. In the year 1725, a traqt of land was
devised for the benefit of a free school in
" the toivnship of G." In the year 1740, the
.same land was conveyed, by joersons act-

ing on behalf of the " tow7i of G.," by inden-
ture to S., reserving a yearly rent of £13,
to be paid unto the trustees for the time
being, as tliey shall be chosen by the in-

habitants of " the toivn of G." The rent
was paid, for about eighty years, to the trus-

tees chosen by " the town of G." Held, that

S. and those claiming under him, were
bound to pay the rent reserved to the trus-

tees chosen by the town of G., pursuant to

the reservation in the said deed, and not to

the inhabitants of the " toicnship of G."
Sheppard v. Hunt, 3 Gr. Ch. 277.

304. A deed may convey a distinct in-

heritance in mines, the fee to the land

remaining in the grantor. When not sev-
ered from the general title to the lands,
they will pass with the lands without Ix-ing
expressly mentioned in the iU'iA. Hart-
irell V. Camnian, 2 Stock. 128.

305. By a conveyance of all " mines and
minerals," the grant docs not embrace
anything in the mineral kingdom, as dis-
tinguished from what belongs t(j the ani-s

mid and vegetable
; nor is such a grant con-

lined to any one of the subordinate divi-
sions into which the nuneral kingdom is

sid)-divided by chemists. Ibid.

30(). A i)aint stone, which is found in

strata below the surface of the soil, and
distinct from the ordinary earth, and
worked by the ordinary means of mining,
will pass under tlie terms mines and
nunerals. Ibid.

307. A deed conveys to the zinc com-
pany ''all the zinc ores in the following
described premises," going on describing
them by metes and bounds; and then
adds, "and also all the estate, right, and.
title of the said parties of the first part in.

the before described premises." Held, that
it conveyed all the right of the parties of
the first ])art. A deed conveys to the-
grantee all the zinc and other ores, except
the ore called franklinite and iron ore,,

where it exists separate from the zinc,
" to have and to hold all the zinc and.
other ores, except the ore called frank-
linite, where it exists separate and dis-

tinct from the zinc." Held, that the
deed conveys all the zinc ores when the-

franklinite was mixed mechanically with
the zinc. A deed conveys all the zinc and
other ores, and excepts the ore called

franklinite ; the conn:)lainant claims a vein
of ores as passing by the name of zinc, the
defendants claim the same vein as excepted
under the name of franklinite. Held, that
what was meant by the word " zinc" might
be explained by evidence dehors the deed,,

and that the vein in dispute passed under
the name of zinc. N. J. Zinc Co. v. Boston

Franklinite Co., 2 McCart. 410 ; reversing, 2

:

Beas. 323.

308. J. M. and wife executed to J. S. a
deed, by which they conveyed to the

grantee all the real and personal estate of

the grantors, upon the special trust that

grantee would immediately proceed to sell

so much of the estate conveyed as would
be sufficient to pay all then existing debts

-

of J. M., and hold the residue thereof in

trust for his wife and children, as desig-

nated in the deed. Hehl, that the deed
was a deed of bargain and sale, and
vested in the grantee the absolute legal

estate in the premises, and was not an as-

signment for the equal benefit of creditors

under the act "to secure to creditors an
equal and just division of the estates of

debtors who convey to assignees for the

benefit of creditors." Stokes v. Middleton, 4

Dutch. 32.
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300. L. granted, bargained, sold, enfeoff-

•ed and confirmed unto S. a certain tract

of land, containing 382 acres with all and
singular the hereditaments and appurte-

nances whatsoever, thereunto belonging,

and the reversions and remainders thereof;

to have and to hold the same to the said

S., his heirs and assigns, for ever, yield-

ing and paying to the said L., his heirs

and assigns for the same, for the full term
of three years, commencing from the date

of those presents the yearly rent &c. on
the first day of June, yearly, and yield-

ing and paying as aforesaid for the next
ensuing seven years, the yearly rent &c.

for each 1CH) acres, and so in proportion

for the other eighty-two acres, and yield-

ing and paying as aforesaid, for the next
•ensuing 107 years, at the rate, &c., for

each 100 acres; and after the expiration of

the last mentioned term, (that is to say,

the term of 121 years from the first entry

of the said land) which will be in the year
of our Lord 1857, the lands &c. were to

be valued and a new amount of rent paid,

on the first day of June in every year for-

ever; and in like manner, the like pro-

ceeding shall be renewed at the expiration
of every like term of 121 years forever

after. The deed also reserved a right of

distress to the said James Logan, his heirs

and assigns, and contained a covenant
for the payment of the rents to the said

James Logan, his heirs and assigns, after

which, is this proviso :
" That if any of the

rents hereby reserved shall be in arrear,

and unpaid by the space of twelve months
next after the day whereon the same ought
to be paid, and no distress sufficient to

satisfy the same can be found and taken
in and upon the hereby granted premises,
then it shall and may be lawful to and for

the said J. Logan, his heirs and assigns, or
any of them, into and upon the said de-
scribed tract of land and premises and the
buildings thereon erected or to be erected,
and into every part and parcel thereof,

with the appurtenances, wholly to re-enter
and the same then and from thence-
forth, to have again and re-possess, as in

and of his and their former estate, and the
said Joseph Smith, his heirs and assigns
thereout, and from thenceforth, utterly to
expel, remove and put out, until the said
arrears with all the charges thereon accru-
ing be fully satisfied and paid." By this

indenture an estate in fee simple was con-
veyed to Joseph Smith, his heirs and as-

tigns ; and a perpetual rent charge reserv-
ed to James Logan, his heirs and assigns.
Farley v. Craig, G Hal. 2G2.

314. H. E., by his last will and testament,
devised certain lands to I. R. "during his
life, and then to the heirs of his bodv for

ever." On the 3d day of June, 1799, I. R.
conveyed the premises to I. H. and W. M.,
by deed of bargain and sale, with cove-
nant of warranty and covenant for further

assurance. He also executed to the
grantees a bond conditioned that he would
suffer a common recovery, whereby the
entailment of the premises should be
broken, and a good title in fee simple
vested in the grantees. On the 12th of
June, 17t>9, an act was passed abolishing
fines and recoveries. H. and M. divided
the land, and M. conveved his share to W.
H., April 29th, 1806. On the 8th of June,
1806, a special act was pa.ssed to authorize
I. R. to suffer a common recovery. He
then executed a deed tripartite with J. M.
\Y., as the recoverer, and C. E., as the ten-

ant to the precipe, reciting that H. and M.
had reconveyed the whole premises to

him. Judgment of recoverv was rendered
September 2d, 18(J(3, and on the 13th, I. R.
conveyed the whole premises to H. and
M. in fee simple. It did not ajipear that
W. H. ever reconveyed to M. or that he
had possession of the premises previous to

the recovery. W. H. and those claiming
under him occupied the premises from
March, 1807, to the commencement of this

suit, a period of over forty years. Held,
that the facts warranted the presumption
of a surrender by W. H. to M., which en-
abled M. to make such surrender to I. R.
as gave the latter power to make a good
tenant to the precipe. Held also, that the
recovery was legal, and under the convey-
ances and proceedings a good title in fee
simple was vested in ^Y. H. Richmond v.

Lippincott. 5 Dutch. 44.

315. The terms "our homestead," '"the

Wardell farm," and " the premises which
Henry ^Vardell died j^ossessed of," used in
the papers, will be controlled by the pre-
cedent particular description by metes and
bounds, when followed by the words in

the deed—''it being the same premises
that Henry Wardell died possessed of, and
it being hereby intended to convey to said
Conover all the land and premises lying
within the above boundaries.'' They will

not be held to include several strips of land
lying outside of the boundaries, which
were formerly part of the Wardell farm,
and which have been separated therefrom,
and advertised for sale in lots. Conover v.

Wardell, 7 C. E. Gr. 492.

316. A grant of a wagon-way between
two dwellings, in a deed where that way
had been described as extending to the
whole depth of the lot, will not be con-
fined to that part of the way which lies

between the houses. The words "between
the houses" will be considered as desig-

nating what way was intended. Dunn v.

English, 3 Zab. 126.

317. \Yhere the deed for the route of a
railroad through the grantor's land was in
the following language :

"' Taking so much
in width as will be necessary to construct
said road." Held, that in confining the
deed to a single tract it would not neces-
sarily mean merely the width for one track
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the whole distance. Whatever sidings,

switches and other works a single track

road would require, as j)roi)cr and conve-
nient must bo considered within tlie con-
templation of the deed. Morris (Oid Essex

11 Ji. Co. V. Bonncll, 5 Vr. 475, 478. Jii'dle, J.

318. Where a testator dii-ected his ex-

<>cutor to sell the premises held by a ten-

ant for a term of years, at the exjjiration

of such term, or at the death of the ten-

ant before its expiration, and the tenant
released her term and i)urchased the pre-

mises, and took a deed therefor. Jleld,

that the ileed to the tenant was void, and
that the tenant's right to enjoy the prem-
ises is not divested unless the release has
that etlect, and that if the release has any
other eliect than merely to enable the ex-

ecutor to make sale before the expiration
of the term, the tenant is entitled to have
it delivered up and cancelled. Hampton
V. NicJiolson, 8 C. E. Gr. 423.

See Alteration and Cancellation.

CORONERS.

1. A coroner may appoint a special
deputy to execute a writ of replevin.
Jewell \. Hutchinson, 2 Vr. 71.

2. Where the venire was directed to one
of the coroners, &c., without any suggestion
that the sherift'was exceptionable, it is a
fatal defect, and not cured by verdict.

Hugge v. Kille, 2 Hal. 435.

3. A person cannot be tried in this state

upon the coroner's inquest. Whei-e the
coroner's inquisition found the defendant
guilty of murder, and the grand jury pre-
sented a bill against him for manslaughter
only, he can only be proceeded against on
the indictment for manslaughter. State

V. PoivelL 2 Hal. 244.

CORPORATIONS.

I. Name and Existence.

II. Charter.

(a) Public or private,

[h) Construction.

III. Stock.

(o) Subscription.

(b) Transfer.

(c) Assessment and forfeiture.

IV. Officers.

(a) Election.

(b) Duties and powers.
(c) Liabilities.

V. Corporate Acts.

(a) Powers.
[b) Seal.

(
c ) By-laws and resolutions.

[d) Property.

VI. Rights of Members.

VII. Contracts with Corporations.

VIII. Liability for Torts.

IX. Actions.

X. In.solyency.

XI. Dissolution.

I. Name and Existence.

1. A corporation may acquire a name
by reputation. Den. State v. Helmes, Pen.
1050.

2. The misnomer of a corporation in a
grant or obligation, does not destroy or de-
feat the grant or obligation, nor prevent a
recovery upon it in the true name, pro-
vided the corporation designed and intend-
ed by the parties to the instrument, be
shown by proper and apt averments and
proof. Upper Alloivays Creek v. Strinq, 5
Hal. 326; Den. Cairns v. Hay, 1 Zab. 174.

3. Or, in a bequest. Baldwin v. Baldwin,
3 Hal. Ch. 211; McBride v. Elmer,2'ilA\.
Ch. 107 ; New York Conference v. Clarkson,
4 Hal. Ch. 541.

4. And a devise to a corporation in the
name by which it was known, and its in-

corporation before the testator's death, is

good. Voorhees v. Voorhees, 2 Hal. Ch. 511.
Amendments, § 215, Contracts, § 7 ; Con-
veyances, U 201 , 202.

5. Existence. Where a set of men
claiming to be a legally incorporated com-
pany under an act of the legislature, have
done every thing necessary to constitute
them a corporation, colorably at least, if

not legally, and are exercising all the pow-
ers and functions of a corporation ; they
are a corporation, de facto, if not de jure ;

and the court will not interfere, in an inci-

dental way, to declare all their proceedings
void, and treat them as a body having no
rights or powers. Atty. Gen. v. Stevens,

Sax. 369.

6. Cei'tain persons entered into an agree-
ment with a view to form a company to
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carry on the business of quarrying at a

,
quarry situated at Belleville, in Essex
county, in this state. They then under-
took to form themselves into a corporation

under the general act of the legislature of

the state of Xew York, passed 14th Feb-
ruary, 1848, and complied with its forms.

Held, that such company would not be re-

cognised by the courts of this state as a

legally constituted corporation. Hill v.

Beach. 1 Beas. 31.

7. The court of chancery is not the

proper tribunal for calling in question the

rights of a corporation, as such, for the

purpose of declaring its franchises for-

feited and lost. The Society v. Morris Ca-

nal Co., Sax. 157.

8. The power to refuse a recognition of

corporate existence does not involve the

right to tax a foreign corporation at the

arbitrary discretion of the government
possessing such power. The act of taxa-

tion is a recognition of the legal status

of the corporation taxed, and admits that

such corporation is clothed with all the

rights necessary to defend itself against

illegal taxation. Erie Raihcay Co. v. State,

2 Vr. 531.

9. A corporation may have a two-fold
organization, and be, so far as its relations

to our state are concerned, both foreign

and domestic. McGregor v. Erie Railway
Co., 6 Vr. 115.

10. The Easton Delaware Bridge Co.,

having been incorporated by the concur-

rent acts of Penn. and N. J., has a dual
organization, and is capable of acting as

one body in either state, and liable to be
treated as such. Its capital and surplus

are liable to be taxed in both states, on the

principle that one-half appertains to each
state. State, Easton Del. Bridge Co. v. Metz,

3 Vr. 199.

11. A foreign corporation, upon which
has been conferred by the legislature of

this state the power to purchase and hold
lands in this state, does not, by reason of

such legislative action, lose its foreign, and
acquire a domestic character. A corpora-

tion can be properly said to exist only in

the state which created it. State v. Del.

and Lack. B. R. Co., 1 Vr. 473; case re-

vereed, 2 Vr. 531.

12. Conveyance to voluntary association

unincorporated, not good—but they hold
the lands in tx'USt for the company subse-

quently incorporated. African M. E,
Church v. Conover, Feb. 187t), Chancery.

Via. The thirtieth section of the act to

authorize the establishment of manufac-
turing companies [Rev. p. 182, '<> 30), is in

full force, and by it a certificate is required
to be made after payment of the last in-

stallment of the amount upon which bus-

iness is commenced, and also upon pay-
ment of the last installment of any in-

crease thereof between the amount upon
which business is commenced and the

limit of the original certificate. The 31st
section requires a certificate to be made
after the payment of the last installment
of the additional stock beyond the limit

of the original certificate. Quimhy v.

Waters, 3 Dutch. 296, 4 Dutch. 533.

13. If all the incorporators but one are
present at the first meeting, and he after-

wards assents to what was done, the incor-

poration is valid, although no notice was
given. [Rev. p. 181, § 22). Babbitt v. East
Jersey Iron Co., June, 1876.

14. Each corporation is the judge of the
qualifications of its own members. State,

Watson V. Medical Society, June, 1876.

15. Under a charter for an insurance
company to be located at T., it cannot be
established at J. Such an organization at

J. is entirely outside of the act and has no
existence as a corporation. Booth ads.

Wonderly, 7 Vr. 251. Infra, | 39.

Certiorari, | 12, Constitution, | 177.

II. Charter.

(a) Public or private.

16. A corporation is private as distin-

guished from public, unless the whole in-

terest belongs to the government, or the-

corporation is created for the administra-
tion of political or municipal power.
Rundle v. Del. and Rar. Canal Co., 1 Wall.
Jr. 275. 14 How. 80.

17. Public corporations are such as are
created for political purposes. But a cor-

poration is not public merely because its

object is of a public character. Tinsman
v. Bel. Del. R. R. Co., 2 Dutch. 148.

18. Though the charter of a private cor-

poration, so far as it affects public rights,

must have a strict construction, as against

the corporation, and most favorable to-

the rights of the public, the interpretation

must nevertheless be reasonable and in

accordance with the spirit and purpose of
the law. State v. Passaic Turnpike Co., 3

Dutch. 217.

19. A supplement to an act incorporating

a private company, containing a clause

that " it shall be deemed and taken as a
public act," will itself receive judicial re-

cognition. Stephens Co. v. Central R. R.

Co., 4 Vr. 229.

(b) Construction.

20. Grants and charters to corporations

are to be construed favorably to the rights

of the public and most strongly against

those claiming under them. Camden and
Amboy R. R. Co. v. Briggs, 2 Zab. 623.

21. Xo public right can be taken away
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by mere inference or legal construction

—

it can only l>o by express grant. Jersey

Cihf V. Hohokni. 'l Bcas. -li'O.

-1'2. rnhlic tyrants are to l>e construed

strictly. Brid^/r Co. V. Hohokcn Land Co.,

1 Boas. 81, 508'; 1 Wall. 116; Penn. R. R.

Co. V. National Co., 8 C. E. Gr. 441.

23. CJrants of corporate powers are to l)e

strictly construed, yet they are not to be so

construed as to defeat the object of the

grant. Wri<jht v. Carter, 3 Dutch. 76; case

reversed, Id. y')^, note.

24. A grant of new and extraordinary
power to a i)rivate corporation, in contra-

vention of the established rights of the

public, must be construed with reason-

able strictness. Greenwich v. Easton arid

Amboxi R. R. Co., 9 C. E. Gr. 217; case

affirmed, 10 C. E. Gr. oGo ; Del and Rar.

Canal Co. v. Rar. and Del. Bay R. R. Co., 1

C. E. Gr. 321; case aftirmecl, 3 Id. 546;
Black V. Del. and Rar. Canal Co., 7 C. E. Gr.

130, ^Ol ; case reversed, 9 Id. 455.

2^3. Corporations being the creatures of
legislation, are precisely what their organic

act makes them. For every function they
claim to exercise, they must find authority

in legislative grant. Watson v. Acquacka-
nonck Water Co., 7 Vr. 195.

26. A legislative grant of corporate
powers, franchises, and immunities must
be construed in strict accordance with the

objects and purposes intended. Any right,

power, or privilege, not expressly granted
or necessarily implied, is understood to be
prohibited. State v. City of Elizabeth, 4
Dutch. 103.

27. A grant of special powers to a cor-

poration, will not be enlarged by intend-
ment to include a power not expressly

conferred. Weil v. Ricord, 9 C. E. Gr. 169.

28. The public rights in the highways of

the state can be impaired or interfered

with by nothing short of the authority

conferred by the sovereign power. That
authority mlist be expressly given

;
or, if

conferred by implication, it must be a

necessary implication. Morris and Es-

sex R. R. Co. V. Newark, 2 Stock. 353 ; State,

Hohoken Land Co. v. Hohoken, 6 Vr. 205;
Atfy Gen. v. Morris and Essex R. R. Co., 4
C. E. Gr. 387 ; 5 C. E. Gr. 530.

29. As a rule of construction, the legisla-

ture ought to be considered as intending
to grant, by a charter of incorporation,

such powers only as are necessary or

useful to the end or object which they
had in view in creating the corporation.

They ought not to be understood as grant-

ing anything more, unless the intention to

do so is plainly expressed, or beyond a

doubt. Morris Canal Co. v. Central R. R.

Co., 1 C. E. Gr. 419, 443.

30. In public grants the grantee can take
nothing not clearly given him by the grant.

In cases of doubt, the grant is construed in

favor of the state and most strongly against

the grantee. Ibid. Infra, § 41.

14

31. Nor can their power be extended
by implication. Tims authority to con-
struct a railroad along a river,' doe.s not
authorize its construction in or upon the
river. Stevens v. Erie Railway Co., 6 C. E.
Gr. 259 ; .S'. C, 5 Vr. 532.

32 A charter granted by the le^slature,
since the passage of the act of \S4C>, con-
cerning corporations, is .subject to altera-
tion or repeal, although it contains no
words in express terms so declaring. State,

Warren v. Person, 3 Vr. 134; case affirmed,
/(/. 566; State, Orange, &c., Co. v. Douglass,
5 Vr. 83 ; State v. Miller, 1 Vr. 369.

33. Where, at the time of a grant of a
charter to a corporation, there is a general
law of the state, "that the charter of every
corporation granted by the legislature

shall be subject to alteration, suspension
or repeal, in the discretion of the legisla-

ture, the legislature, in granting such
charter, must be deemed to have reserved
to themselves the right of altering, sus-

pending or repealing the same, whenever,
in their discretion, the public good may
require it, as fully as if the reservation

were inserted in the charter. And all con-
tracts, express or implied, resulting from
the act of incorporation and its acceptance
by the stockholders, must be deemed to

have been entered into by both parties,

subject to that reservation. Story v. Jersey

City, Li'c. Co., 1 C. E. Gr. 13.

34. A charter granted before 1846 can-

not be altered. Id. 593. Constitution, I

93. Infra, | 293.

35. A grant of franchises for a limited

time, after which they revert to the state,

is not a lease. Bridge Proprietors ads. State,

1 Zab. 384.

36. Under the act to incorporate "the
Keyport Dock Company," (P. L. 1851, p.

25)^ "the dock or wharf now owned by
the said company," must be construed to

mean now owned by the individuals com-
posing said company. Keyport Co. v. Farm-
ers Co., 3 C. E. Gr. 13 ;" case affirmed. Id. 511.

37. The act to incorporate the Keyport
Dock Co. cannot be construed, by mere
implication, to take away the rights of

the adjoining shore owner to the water
in front of him ; and the power to enlarge

and extend the wharf, though given by
express words, must be construed so as to

authorize such extension in front of lands

of the company only. Ibid.

38. An act incorporating a plank road

company authorized the company to drive

piles, and erect piers, wharves, etc., in the

Passaic river
;
provided, that the free and

uninterrupted navigation of vessels in said

river be not therel)y prevented by any
bridge or other obstruction ; and requiring

the company to keep a ferry-boat, pro-

pelled by steam or other power, for the

safe transportation, &c. Held, that the act

authorizes the company to extend their

works beyond the banks of the river ; but



210 CORPOEATIOXS, II. III.

Charter.—Stock.

only to such extent that a feriy-hoat of

suitable dimensions may reach the
wharves or piers at low water, and be
safely received and held at the ends of the

piers. Van Wagenen v. Newark Plank Road
Co., 4 Hal. Ch. 586 ; 1 Stock. 754.

39. Thi?t part of the charter of the Mor-
ris Canal Co. which directs that its bank-
ing house and o])crations .shall be carried

on at J. C, is directory only. A violation

of such clause will nut forfeit its charter.

Morris Canal \. Van Vorst, 1 Zab. 100. Su-

pra, § 15.

40. After shareholders in a joint stock

company have entered into a contract
among themselves, under legislative sanc-

tion, and expended their money in the ex-

ecution of the plan mutually agreed upon,
the scheme cannot be radically changed
by the majority, by virtue of legislative

enactment, and a dissenting stockholder
compelled to engage in a new and totally

diflerent undertaking, without impairing
his contract with his associates and with
the state. Black v. Del. Ear. Canal Co., 9 C.

E. Gr. 455. See Kean v. Johnson, 1 Stock.

401 ; Zabriskie v. Hackensack R. R. Co., 3 C.

E. Gr. 178.

41. The act of March 17, 1870, does not
authorize a lease to be made to a corpora-

tion not of this state. The rule of construc-

tion is settled, that what is not clearly

granted is withheld. Any ambiguity in

the terms of a grant, must operate against

the corporation^ and in favor of the public.

To be in doubt is to be resolved, and every
resolution which springs from doubt, is

against the corporation. Ibid. Supra, | 30.

III. Stock.

(a) Subscription.

42. Shares in the capital stock of cor-

porations are neither money nor securi-

ties, but simply the title of the corporator

to his proportion of the corporate property
and income. Craydon v. Graydon, 8 C. E.

Gr. 220.

43. The term capital stock, in an act

of incorporation, means the amount con-

tributed or advanced by the stockholders

or members of the company, and does not
refer to the property of the companj\ The
State V. Morristown Fire AHsn,Ji Zab. 195.

44. The Morristown hre association are,

by the terms of their charter and supple-
ment, limited in their power of assess-

ments to the sum designated in those acts

;

when that sum has been raised, the power
of further assessment is exhausted. Ibid.

45. An act incorporating a Gas Co. pro-

vided, that the commissioners therein

named should open books for subscription

!
to the stock on three weeks' public notice,

i

and continue them ojjen until the stock
should be subscribed, or, at their discre-

I

tion, close the same after they had re-

I

mained open two days, and again open
!
them on like public notice ; the powers of

I

the commissioners to cease on the appoint-
ment of a board of directors ; the directors,

when appointed, to have power to open
the books for further subscription, until

$50,000 should be subscribed. That, as
soon as conveniently might be after S15,00()
should be subscribed, the comniissionei's

should convene the stockholders by like

public notice, to choose directors ; the
stockholders to be allowed one vote for

each share held in his or her name four-

teen days l)efore the election. §15,000
were subscribed on the 15th of December,
1849, and the commissioners thereupon
gave the requisite notice of a meeting of
the stockholders on the 24th of January,
1850, for the election of directors. The
act gave no authority to the commiss'on-
ers to apportion the stock if more was
subscribed than the act allowed. Held, that
shares subscribed on the latter day could
not be voted upon at that election. Held
further, that an excess of shares subscribed
on that day could not atiect the right of
one who had subscribed on the 15th of
Decemlier, 1849, to vote on each share so
subscribed by him ; and that the commis-
sioners had no. authority to apportion the
shares so as to limit that right to any
smaller number of shares. Van Dyke v.

Stout, 4 Hal. Ch. .333.

46. Where a writing purports to be a
voluntary subscription, signed by those
willing to contri!)Ute for the erection of a
building for a library, reading room, and
lai'ge hall or lecture room for the accom-
modation of the city, and by which it is

proposed to raise a certain amount in

shares of a specified sum, and states that
those signing it agree to take the shares
set opposite their respective names, it is

not an agreement to take shares in the
stock of a corporation. Crane ads. Eliza-

beth Library Ass'n, 5 Dutch. 302.

47. Where money is subscribed to be
paid for in a specified mode on call, it

must be shown that the call was made by
adequate authority, and it must conform
to the terms of tlie subscription, ^'ew
Jersey Midland Co. v. Strait, 6 Vr. 322.

48. The commissioners appointed to re-

ceive subscriptions for the stock of an in-

corporation, are trustees ; and as such
this court, if a projier case was made,
might control their acts; but, to authorize
it, there should be some complaint on the
part of the stockholders, or persons sub-
scribing or seeking to subscribe for stock

;

and the proceeding should be by bill, and
not bv information. Att'y Gen. v. Stevens,

Sax. 3(59.

49. In an action brought to recover the
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amount of a subscription to the capital
istot'k of an incorporated company, the de-
claration should set out the act of incor-
poi'ation. It is not suflicient to state the
a.iireemcnt to be to pay the amount claim-
ed according to the provisions of the char-
ter of the company. Peril icari.i ads. Tren-
ton City liridtje Co., 5 Dutch. 367.

oO. Stock i.ssued under a contract to

build a railroad therefor, ratified by the
directors and stockholders, is valid, al-

though the road may never be built; and
directors may be legally chosen on such
stock. Savage v. Ball, 2 C. E. (Jr. 142. /u-

fra, I 84.

(b) Transfer.

51. If the charter of a corporation, pro-
vides that all shares of its capital stock
shall be transferable on the books of the
company, in such manner as the by-laws
shall, ordain, no legal transfer can be made
until it i)rovides books, and ordains by-
laws for the transfer of its stock ; and un-
til then no legal demand on a person to

transfer shares can be made. M'Courry v.

Doremus, 5 Hal. 245.

52. A stockholder was made competent
by transferring his stock by a written in-

Btrument, although the regulations of the
company required its entry in their books
to complete it. Del. tOc. it. it. Co. v. Irick.

3 Zab. 321.

53. The purchaser of a certiticate of
shares of stock, with an irrevocable power
of attorney from the owner, without no-
tice of any intervening equity, has a per-
fect right to fill up the power to himself,

and to recover at law against the company
for refusing to transfer the stock upon his

demand. Mount Holly Co. v. Ferree, 2 C.
E. Gr. 117.

54. Shares in a corporation, whose char-
ter provides that the capital stock of the
company shall be deemed personal estate,

and "'be transferable upon the books of the
said corporation," can be efl'ectually trans-

ferred as collateral security for a debt,

as against a credit(jr of the bailor, who at-

taches them without notice of any transfer,

by a delivery of the certificates, together
with a blank irrevocable power of attor-

ney for the transfer from the bailor to the
bailee. Broadway Bank v. MeElrath, 2 Beas.

24; Hunterdon Co. Bank v. Xassau Bank, 2
C. E. Gr. 496 ; Rogers v. Xew Jersey Ins. Co.,

4 Hal. Ch. 167.

55. M. delivered to the complainants the
certificates of certain stock of a corpora-
tion, accompanied by a power of attorney
irrevocable for the transfer thereof, as col-

lateral security for certain of his notes,

and the renewals thereof. The charter of
said corporation provided "that books of
transfer of stock should be kept, and
should be evidence of the ownership of
said stock in all elections and other mat-

' ters submitted to the decision of the stock-
holders uf said (,'orporation." A creditor
of M. afterward levied an attachment U]»-

<>n this stock. Held, that tiie transfer to
tlie complainants was ellectual as against
such attaching creditor. Jljid.

56. A nianduniu.i connnanding ?vn incor-
porated company to transfer certain shares
of its stock to a person who i)urcliased
them at a sale made by auditors in attach-
ment, will not be awarded, if the stock has
been regularly transferred and new certiii-

• cates i.ssued to a person presenting a prima
facie title, Itefore the attachment issued, al-

^

though it be shown that there is doubt

I

whether the transfer was not made to de-
fraud creditors. St<de, Bush v. Warren

' Foundry Co., 3 Vr. 439.

See Execution.

(c) Assessment and forfeiture.

57. The directors of a bank may order
instalments to be paid on the shares of
stock, fur the purpose of ''defraying inci-
dental expenses," in the recovery of the
funds of the institution, and if the stock-
holders neglect or refuse to pay sucli in-
stalments, the directors may legally forfeit

the shares; and the right of voting upon
such shares no longer exists. M'Xeely v.

Woodruff] 1 Gr. 352.

58. When the complainant does equity,
and pays up the instalments already as-

sessed and the costs of the suit at law, the
court will protect him against any a.ssess-

ment not levied upon otl)er stockholders.
Yard v. Insurance Co., 2 Stock. 4S1.

59. The directors cannot forfeit stock
rightly issued, for non-compliance with a
contract for the .consideration of which the
stock was issued, nor in any other way,
except as provided bv the charter. Down-
ing v. Pott.% 3 Zab. 66"

60. The amount recoverable on such
instalments is the balance remaining un-
paid, together with interest from the lime
they respectively were called and became
due. Bordcntown, ct'c. Co. v. Imlay, 1 South.
285.

61. It is no objection to the recovery of
the instalments due on a subscription, that
since then the name of the conq^any has
been changed, and the length and termini

of the road materiallv altered. Del., <S:c.

B. R. Co. V. Irick, 3 Zab. 321.

IV. Officers.

(a) Election.

62. A fiiilure to elect officers at the
proper time will not work a dissolution.

Hoboken Ass'n v. Martin, 2 Beas. 427.
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63. When ca majority of an elective

body protest against the election of a pro-
posed candidate, and do not propose any
other candidate, tlie minority may elect

him. Hendnckson v. Decoiv, Sax. 577, 621.

64. It is no valid objection to the action
taken at a meeting of a congregation, that
members of the congregation were absent,

or, being present, did not vote. Where a
society is composed of an indefinite num-
ber of persons, a majority of those who
ai^pear at a regular meeting constitute a
body to transact business. The presump-
tion is that all the members present who
observe silence when a question is pvit,

concur Avith the majority of those who ac-

tually vote—that is, if the question ])e put
audiblv and explicitlv. Worrell v. First

Church, 8 C. E. Gr. 96."'

65. No new election of trustees of a con-
gregation or religious society, whose trus-

tees are elected under the statute for one
year, can be made during the year, unless

the officers have been properly removed.
Den. American Society v. Pilling, 4 Zab.
653.

66. The election of the trustees of a reli-

gious society must be held at their usual
place of meeting. Ibid.

67. When the usual place of meeting
of a society has been changed by them, an
election of trustees at the old place of
meeting is invalid. Miller v. English, 1 Zab.
317.

68. Stock belonging to the company
cannot be voted upon, in choosing direc-

tors for that companj', by any body. Mc-
Neeley v. Woodruff, 1 Gr. 352.

69. Where a municipal election was held
on a wrong day, and there was no allega-

tion of fraud, the court refused a quo war-
ranto against an alderman then elected.

State, Mitchell v. Tolan, 4 Yr. 195.

70. Notice. Should the president and
directors of an incorporated company ne-
glect to notify an election to be held with-
in thirty days after the day designated in

the cliarter, as required bj' the act of the
8th December, 1825, such neglect will not

' be a forfeiture of their charter, but the
stockholders may compel the directors to
do their duty by mandamus, or otherwise,
immediately. The act of 1825 was not in-

tended to impair the charter right of hold-
ing an election at any time, but to hasten
and quicken the directors in using it, and
by putting it in the power of the stock-
holders to compel them to do it, if they
should neglect for thirty davs. McNeeley v.

Woodruff, 1 Gr. 352.

71. When a charter directs that all elec-

tions for directors after the first shall be
held annually, at such time as the by-laws
shall direct, no second election can be held
until by-laAvs designating the time have
been adopted. Nor can there be an omis-
sion to hold an election, such as to autho-
rize the directors to designate a day for it,

provided for only in case of such omission^
Johnston v. Jones, 8 C. E. Gr. 216.

72. Acts required to be done by the di-

rectors of a company, as designating a
time for election, must be done by them
as a board when lawfully convened. Ibid.

73. A determination by the board or a
majority of directors that an election must
be held, Avithout fixing a time, does not
authorize one of them to fix the time and
give notice. Ibid.

74. A notice of an election required to
be given by the directors, is not sufficient

if signed by the individual names of a ma-
jority, Avithout stating that it was given
by order of the board, or stating that
the persons Avhose names Avere signed Avere

directors. Ibid.

75. Where the first election off directors
of a bank is authorized to be held upon a
call made by commissioners appointed by
the act, it is not essential that the call

should be the result of any formal order
of the commissioners. Hardenhurgh \ . Far-
mer's Bank, 2 Gr. Ch. 68.

76. Where the original notice is in the
hand-writing of the secretary of the com-
missioners, he being one of them, and the
names of the others are signed by him, if

the notice is published and in no Avay dis-

avoAved by them, it Avill be deemed their

act. Ibid.

77. After the organization of the com-
pany by the stockholders, the poAvers of
the commissioners are at an end. Ibid.

78. The commissioners cannot, after

having advertised a meeting of the sub-
scribers for the choice of officers, as speci-

fied in the act, adjourn or postpone the
election at their pleasure. Ibid.

79. The subscribers acquire under the
notice a right to hold the election at the
time appointed, and to come into posses-

sion of the corporate property and as a
general rule, the commissioners have, after

that, no right to interfere against the will

of the subscribers. Ibid.

80. If the commissioners, after calling a
meeting of the subscribers, order the elec-

tion postponed, and the subscribers, never-
theless, refuse to postpone, and proceed
with the election ; the election will not be
thereby avoided, unless in the opinion of
the court a postponement Avas clearly ne-
cessary. Ibid.

81. Query. But if any considerable nUxU-
ber of subscribers liad been deprived of
their elective franchise in consequence of
the postponement, Avould the election be'

avoided. Ibid.

82 Qualification. The requirement in

the first section of the act to prevent
fraudulent elections by incorporated com-
panies, which directs that a list of the
stockholders entitled to vote, Avith the-

shares held by each, shall be made out ten

days prior to the election, is directory
only, and non-compliance with it does not;
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of itself make void the election. Downing
V. Potts, o /;il>. GC).

S3. The eviiieiioe of heinj? a stockholder
to he in'oduced at siicli elec^tioii com prises

tlie stoek ledger as well as the certilicate

liook and transfer hook, l)ut the ledj;er is

evidence only snl)ordinate to and as snp-
ported hy the other hooks. In case of dis-

pute, the transfer book must control the
rest. Ibid.

84. A subscriber to the stock of an in-

corporated company whose suhscription is

received hy the directors, and reguhir cer-

tificates thereof issued to him, is a bona
Jide stockholder entitled to transfer his

stock and to vote at elections, although
he has paid nothing for his stock. Ibid.

;

Supra,
'i
oO.

85. An election is not legal, if the list of
stockholders exhihited and acted upon on
the day of election is not a true list of
the stockholders, and known not to he
such hy the parties who exhibit it, and
who vote upon it. Johnston v. Jones, 8 C.

E. Gr. 21G.

S(S. Stockholders who are not such at
the day an election is held, cannot vote,

although they were stockholders on the
dav on wliich it should have been held.
Ibid.

87. The obligation and the duty of cor-

poratoi's to attend in person and execute
the trust or franchise reposed in or granted
to them, is implied in and forms a part of
the fundamental constitution of every
charter in which the contrary is not ex-

pressed. Taylor v. Grisivold, 2 Gr. 224.

88. The P. and H. Bridge Co. have no
express or incidental power to make a by-
law disi^cnsing with the personal attend-

ance of meml»ers, and permitting them to

appear and vote by proxy. The right of

voting by proxy is not essential to the
attainment of the objects and design of

the charter, and is not given by the gen-
eral clause in the charter authorizing the
company to make by-laws for their gov-
ernment. Ibid. [Eev. p. 184, § 38].

89. The stockholders of the P. and H.
Bridge Co. are entitled to only one vote
each, and not to a vote for every share of

stock they respectively own. And a by-
law of the company, declaring each pro-
prietor entitled to as many votes as he
had shares of stock, is contrary to the
charter and void. The claim of having
one vote for each share, neither rests on
the common law of the land, nor any of
its principles. It wholly depends on the
grant of the legislature. Ibid.

90. An injunction to restrain the holders
of certain stock from voting thereon, ap-
plied for three days before the time of

election, was refused, because it gave such
stockholders no opportunity to be heard,
and might, if allowed, change the result

of the election. Hillcs v. Parrish, 1 Mc-
Cart. 380.

91. Though in the election of directors,
illegal votes may have been admitted, and
legal votes rejected, yet if a majority of
legal votes still appears for those who are
returned, the election sliali be establislied.

McNcelji v. Woodruff, 1 Cir. 352.
92. The court camiot set aside an elec-

tion for a mere irregularity, nor because
tlie expenses of the commissioners were
not paid. Hardenburyh v. Farmers Bank,
2 Gr. Ch. 68.

93. This court will not assume a jiu-is-

diction to try the lawful election of ollicers

and the validity of ordinances of corpo-
rate bodies upon the mere allegation that
the complainants arc holders of real estate
in a city, and that the value of their prop-
erty is directly involved in pjroceedings
which are going on and threatened, and
that the proceedings are useless, and will

tend to depreciate their property in value.
Kearney v. Andreios, 2 Stock. 70.

94. The only adequate remedy is in the
courts of law, which have power to ad-
judge the office vacant, and to compel the
admission of a person properlv elected.

The statute [Rev. p. 184, 1 44), fufly confers
the power. Owen v. Whitaker, 5 C. E. Gr.
122.

95. A person having subscribed, on the
24th of January, 1850, a greater number
of shares than remained open for sub-
scription, the commissioners, by an ajj-

portionment, reduced, equally, the num-
ber of shares so subscribed, and an equal
number of shares suhscrilied by the com-
plainant on the loth of December, 1849

;

and allowed the number of shares so ap-
portioned to him who had subscribed on
the 24th of January, 1850, to be voted ujion,

and refused to permit the complainant to

vote on more than the reduced number of
shares so apportioned to him. Whereupon
the complainant refused to vote at all ; and
one of the commissioners, and the person
wdio had subscril)ed on the 24th of Janu-
ary, 1850, with three others, received the
majority of the votes cast, and assumed to

act as directors. An injunction restrain-

ing them from so acting was allowed ; and,

on answer and motion to dissolve, was re-

tained. Van Dyke v. Stout, 4 Hal. Ch. 333.

96. That the defendant obtained an office

claimed by him in a corporation b\' an elec-

tion procured to be held by him through
fraud, by breach oftrust and a positive agree-

ment, by concealment and ti-eachery,

—

confers on a court of equity jurisdiction to

inquire into the validity of such election,

for the purpose of restraining the acts of

the defendant and other persons claiming
office by such election. This could be
done, even if the election held in such
breach of trust had been conducted in the

manner required by law, and would not

be set aside by the courts of law. John-

ston v. Jones, 8 C. E. Gr. 216.

97. When the object of a bill, filed in
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the ii.'unc of a corporation, is \n restrain

acts of the defendants whicli tliey cwild

only legally do as directors, they must
show either a legal election that would put

them in possession of the oflfices, or that

they are dr facto directors of the corpora-

tion ;
and these facts must be determined

by the court in order to decide whether
the answer is suflicient to dissolve the

injunction.
98. Relators, on ai)plication for quo

warranio against intruders into offices or

franchises claimed In- the relators, must
show a title in themselves. Miller v. Eng-

lisK 1 Zab. 317.

90. Where a person appointed became
an officer, de facto, and elections of trustees

had been regularly held under the in-

corporation, from 1862 to 18G0, and the

relators not claiming the office themselves,

but coming in as private individuals, the

court held that it would not, even at their

instance, declare the incorporation void,

as against the respondents, even if the

vacancy should have been filled by an
election of the people, and not by appoint-

ment O'f the two trustees. State, Gilbert v.

Pattermn, 3 Yr. 177.

100. The court, upon reasonable ground,
disclosed by aflELdavit, will allow an in-

forination in the nature of a quo warranto,

to be filed in the name of the attorney

general, at the relation of any person or

per.sons desiring to prosecute the same,
where the provisions of a charter in regard
to electing directors, had not been com-
plied with. Cam man v. Bridgewater Copper

Co., 7 Hal. 84.

101. Apijlication in behalf of relators for

leave to file an information in the nature
of a (juo warranto against a corporation

(turni)ike company) for an alleged viola-

tion of its charter." Held, that such appli-

cation is not within the statute, (Ilev. Quo
Warranto, § 1), and that the court has no
authority todirectsuch information. Stute\.

PatersonandHamtjurg Turnpike Co., 1 Zab. 9.

102. Where an officer of a religious

society was duly appointed, and the term
of his office does not cease by limitation

of time, the presumption is that he
remains in office, until competent evi-

dence of his due removal is given ; and
whoever claims on the ground that his

office has ceased, must establish it by law-

ful and sufficient proof. Hendrickson v.

Decow, Sax. 578.

103. If there be a resignation of an
officer, it does not take effect until ac-

cepted. " State, Reeves v. Ferquson, 2 Yr.

107 ; Dorcmus v. Dutch Ch urch, 2 (jr. Ch. 332.

lO-l. A law which confers power to sup-

ply by appointment, a i)lace vacated "l»y

death or disability," authorizes such ap-

pointment where the vacancy is occasioned

bv resignation. State v. City of Neioark, 3

Dutch. 185.

Arbitration, I 4.

(b) Duties and powers.

105. When persons are officers de facto,
thej' are in colore officii, and their acts will

be valid until they are lawfully ousted

;

and more esi)ecially as they respect third
persons, their acts are binding on the
(•(irijoiation. DoremuH v. iJutch Reformed
Chnrcli, 2 Gr. Ch. 332; Savage v. Ball, 2 C.

E. Gr. 142; Jloaqland v. Culvert, Spen. 387
;

State v. Myers, 5 'Dutch. 392; State, Mitchell

V. Tolan, 4 Yr. 195 ; State v. Perkins, 4 Zab,

409.

106. But the oflB.cer himself can acquire
no rights. Green v. Kleiiihans, 2 Gr. 473,

477.

107. The directors of an incorporated
company cannot speculate with the funds

or credit of the company, and appropriate

to themselves the profit of such specula-

tion. They cannot, in making sales or

purchases for the company, take advan-
tage of their position as directors, and,

either directly or indirectly, speculate

upon the company. liedmond v. Dickerson,

1 Stock. .507.

108. A receiver will not be appointed on
a bill filed by one stockholder again.st a

director, to take charge of moneys alleged

to have been improperly received and re-

tained by such director, no apprehension
of loss being alleged in the bill, and the

answer alleging that the money was loaned

to the director by the board of directors.

Hager v. Stevens'. 2 Hal. Ch. 374.

109. A director of a corporation may
make contracts with it, like any other indi-

vidual ; and when the contract is made,
the director stands, as to the contract, in

the relation of a stranger to the corpora-

tion. Stration v. Allen, 1 C. E. Gr. 229.

Bills and Notes, § 87.

110. An express contract between the

director of a corporation and his company
is not void, but is voidable at the option

-

of the cestuis que tru.^t, exercised within a

reasonable time. No consideration of its

apparent or intrinsic fairness will induce

a court, either of law or equity, to enforce

it against the resisting cestuis que trust.

Steivart v. Lehigh Valley li. R. Co., Feb. 1876,

Court of Errors.

111. Such a contract, however, is valid

and enforceable as to others. Il>id.

112. Query. Can two of three directo>'p

assembled make a mortgage to the third.

Van Hook v. Somerville Co., 1 Hal. Ch. 137,

633.

113. The provision in the charter of the

Monmouth Bank, that "no director shall

be entitled to any emolument, unless the

same shall have been allowed by the stock-

holders at a general meeting," was intend-

ed to prevent the directors from taking

compensation for the performance of their

appropriate duties, but its sound construc-

tion does not require the exclusion of the

individuals of the board from a just com-
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peusiition for services of a (liflercnt char-
actor, merely because they were rendered
Avhile tliey were directors. Chiiiidlir v.

3Ioin)i<>iitli Bank, 1 Gr. 2")").

114. Tliat tlie president of a corpo-
ration has notice of a fact, is not con-
structive notice to tlie corporation itself in

a transaction in which he acts for others.

Barnes v. 2W)ito)i Gas Liyht Co., Fch. IS?*),

Chancery.
115. The secretary of the Xewark and

New York R. R. Co. bought a set of books
with his own funds, and entered in them
the minutes of the proceedings of the cor-

porators, and received in them the sub-
scriptions of stock. Held, that the posses-
sion of the secretary was the possession of

the company; that in going out of office,

the secretary had no right to take the
books with him ; that he had no lien on
the books, either for the purchase money
or l\)r his services as secretary, or for the
use and occu|)ation of his premises by the
company, while he was secretary, and that
the company were entitled to a peremp-
torv niandamus. St(de, Newark and New
York R. R. Co. v. Goll, 3 Vr. 285.

IIG. The route of the raceway of the
Trenton Delaware Falls Co. was located
over certain lots belonging to B. The com-
pany appointed a committee to negotiate
"with the land owners for the purchase of
the lands over which the route was located.

M., who was president, and one of the act-

ing managers of the company, told the
committee that he would take upon him-
self to effect an arrangement with B. for

the purchase and possession of his said

lots for the company, and the committee
thereupon intrusted the negotiation with
B. to M. M. bought B.'s lots for $50 a lot,

and took a deed for them in his own name,
the deed stating the consideration to be
$100 a lot. The company ofJ'ered B. what
he had paid for the lots, and went on and
constructed their raceway over them.
B. Avas perpetually enjoined from bringing
ejectment to recover possession. Trenton
Banking Co. v. McKehvay,4 Hal. Ch. 84

117. M. owned another lot and was pres-

ident and one of the acting managers of
the company at the time, and made
no objection to, but took part in the direc-

tion of the proceedings of the company in

_locating and constructing the raceway on
and over the said lot. He was perpetually
enjoined from bringing ejectment to re-

cover possession. Ibid.

118. The president or secretary or agent
of a corporation, where such corjjoration

is a ijarty to a suit, is the proper jierson to

make an aflB.davit therein. Neiv Bruns-
wick Co. v. Baldwin, 2 Gr. 440; Younghlood
V. Schamp, 2 McCart. 42. Attachment, §

38. Infra, | 281.

119. But an ex parte affidavit of a minis-
terial officer as to certain facts required to

be sworn to, is not an adjudication of such

facts, but simply evidence. Lane v.

Selnnap. 5 C. E. (Jr. 82.

120. But when the information is sucli
as could hardly be within the knowledge
of the officer or corporation, it is inmiate-
rial whether the denial of the c(>rporation,
luider seal, is etpiivalent to a denial under
oath. Hiqbee v. Camden and Amboy R. R.
Co., 4 C. E. Gr. 270.

(c) Liabilities.

121. A policy issued by a company
fraudulentl}' organized can be enforced
against the directors personally, where
they consented to become directors, or
knowingly allowed themselves to be held
out to the world as such. Booth v. Wond-
erly, 7 Vr. 250.

122. Where the officers of a company
organized under the act entitled " An act
to authorize the establishment, and to pre-
scribe the duties of companies for manu-
facturing and other purjjoses " [Rev. p. 182,

I 30), make a certificate, as required Ijy

the thirtieth section of the act, that the
capital stock of the company is paid into
the treasury in cash, when in fact it is i)aid

in property of an uncertain value, such
certificate is untrue, and the officers

making it are liable for the debts of the
company under the i:)rovisions of the
fifty-sixth section of the act. Waters v.

Qwimby, 3 Dutch. 198, 296; affirmed,

4

Id. 533.

123. In an action against the officers

upon the fifty-sixth section, founded on
the falsehood of a certificate made, sworn
to, and recorded under the thirtieth sec-

tion, they are precluded from alleging in
defence that such certificate was false, and
therefore unnecessary, and not in pursu-
ance of the act. Ibid.

124. A certificate iinder the thirtieth

section is in pursuance of the provisions-

of the act. and, if false, subjects those sign-

ing it to the payment of all the debts the
company contracts while they were stock-
holders or officers. Ibid.

125. The penalties of the thirty-secondl

section are prospective, those of the fiftj'-

sixth retrospective ; the former, payment
of debts accruing after the default, the
latter, payment of debts accruing before.

Ibid.

125a. That each of said associates was
liable, in case of insolvency, to pay the
deficiency on the stock standing in his-

name, not exceeding the amount of each
share as fixed by the charter, or such pro-

portion as may be required to satisfy the'

debts of the company, and that a court of

equity will enforce such pavment. Kinsela
V. Cataract City Bank, 3 C. E. Gr. 158.

1256. An associate who took no part in.

the transactions of the bank after he had
signed the certificate, was not in a situa-

tion to be charged with implied knowledge
or notice as a director or manager. Ibid^
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125c. That officers are in possession of

the property by purchase under judgment
and execution, will not prevent this court

from examining into their action, when
the case made before it leads to the con-

clusion that the suit in which that judg-
ment was recovered was a contrivance,
designed to protect them in the possession

of the property of tlie company as against

the receiver and the creditors and stock-

holders. BUllack V. Mason, 11 C. E. Gr. 230.

126. The officers of a corporation char-

tered in another state and personally
liable for malfeasance, cannot be sued by
a creditor here. Derrickson v. Smith, 3
Dutch. 166.

127. The "Act to authorize tlie estab-

lishment, and to prescribe the duties, of

companies for manufacturing and other

purposes," does not authorize a decree of

personal liability against individual direc-

tors, for the debts of tlie corporation, at

the suit of a stockholder, as such. Riegel

v. Rinehart, 11 C. E. Gr. 219.

128. Xor will a charge of usurpation of

office, and destruction of corporate prop-
erty hj individual directors, entitle a stock-

holder, as such, to such decree, under the
provisions of that act. Ibid.

Apprentices, I 30, Agexcy, |§ 6, 8, 11,

13, 18, 29, 35, 36, 55, biS, 64, 66, 67, 74, 76,

78-80.

Y. CoRPOKATE Acts.

(a) Powers.

129. Persons exercising a special dele-

gated authority must show upon the foce

of their proceedings that they have acted
within their prescrilied limits. N. J. R. R.
Co. V. Suydam, 2 Harr. 25.

130. It cannot be presumed. Perrine

V. Farr, 2 Zab. 356. Infra, \ 219.

131. The powers of a corporation are,

strictly speaking, two-fold ; those that are
derived from express grant, and those
that are incident and necessarily apper-
tain to it, whether expressed in the grant or
not. Leggett v. Netv Jersey Mfg. Co., Sax. 541.

132. The power to make by-laws, to

make and use a common seal, and the
right to sue, are incident to every corpo-
ration. Ibid.

133. In modern times, it has been usual
to embrace all these incidental powers in

the act of incorporation, so that it may
now be considered a general rule, that the
powers of a corporation are regulated and
defined bv the act which gives it existence.

Ibid.

134. A corporation is strictly limited to

the exercise of the powers specifically con-
ferred upon it; and the exercise of the
corporate franchise cannot be extended
beyond the letter and spirit of the act of
incorporation. Ibid.

135. Corporators or partners, associated
for a special purpose sj^ecified in their

charter or articles of partnership, cannot
change that purpose without the consent
of all the corporators or partners. Za-
briskie v. Hackensack R. R. Co., 3 C. E. Gr.

178. See Constitution, ? 189.

136. Query. Can a corporation enter
into a co-partnership. Van Kuren v.

Trcnfoii Locomotive Co.. 2 Beas. 302.

137. Ultra vires. In all cases where a
corporation exceed the limits of the power
given them, or abuse or misapply it, the
court will interfere ; but it will not give its

aid, where the powers granted have been
exercised in good faith ; or where they are
discretionary, or the right doubtful. Scud-
der V. Trenton Del. Falls Co., Sax. 693; So-

ciety v. Morris Canal Co., Sax. 157.

137a. But whether the charter is violated

"ov the franchises forfeited, is a question of
law. President, etc., v. Trenton Bridge, 2
Baas. 46.

138. A court will interfere on behalf of

a single stockholder, if he can show that

the corporation are employing their statu-

tory powers, funds, Ac, for the accom-
plishment of purposes not within the

scope of their institution. Gifford v. N.
J. R. R. Co., 2 Stock. 171 ; ZabrisJcie v. Hack-
ensack R. R. Co., 3 C. E. Gr. 178. Infra. I 212.

139. When a board of directors or a ma-
jority of stockholders, deviate from the
originally contemplated undertaking, the

"riglits" of other and dissenting stock-

holders are "affected;" as against them
they cannot legally do it. Kean v. John-
son, 1 Stock. 4(31.

140. A majority of stockholders in a
prosperous corporation, cannot at their

own mere caprice, sell out the whole
source of their emoluments and invest

their capital in other enterprises, where
the minority desire the prosecution of the

business in which they are engaged. The
contract is, that their joint funds shall, un-
der the care of specified persons, generally
called directors, be employed, and that for

certain specified purposes. Ibid.

141. Where the duration of such em-
ployment is limited in the charter, until

that time it must continue so employed,
unless, lierhaps, in case of clear loss. If

no time is fixed by the charter, at which
the proposed iise of the capital shall cease,

the contract is that so long as the afiaiiS

of tlie company are prosperous it shall go
on, unless all consent to the contrary. Ibid.

142. B\^ the charter of a mutual insur-

ance company, all persons insured became
members of the company and liable to as-

sessment for losses, &.C., in excess of the

funds on hand. A resolution by the di-

rectors to raise a capital of §150,000, and
to guarantee the subscribers six per cent,

on their stock, exceeds their pow'er. Mu-
tual Ins. Co. V. McKelway, 1 Beas. 133.

143. Where a junction of two railroads
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may be used lot!;itiinately, it is no reason
forroslnuiuni;- tlicir connection that it may
be perverted to an unlawful purpose.
Del. (Did Jvar. Omal Co-, v. liar, and Del. Bay
M. li. Co., '2 McCart. 13.

144. Surplus funds, contributed for en-
listing men to fill (he (juola of a city or
ward under a call of the Tresident, and to

clear the contributors from a draft, cannot,
by a vote of the majority, be tlonatetl to a
charitable institution,without the consent of
the minority. Abels v. McKeen, 3 C. E. Gr. 402.

145. The fund is in the control of the
association only for the purposes for which
it was raised. It may be disposed of for

any purpose within the object for which it

was ct)ntril)uted, at any regular meeting of

the association, by the voice of the major-
ity of the members present, even if a mi-
nority of the whole number. A majority
cannot devote the money of the minority,
or even of a single member, to any other
purpose, without his consent. Ibid.

146. ^Mlere a railroad company appro-
priated land under a Ijelief that they
were the owners of it, and the land ap-
peared to be of no particular value to the
owners, this court, in the exercise of its

discretion, refused to restrain them from
its enjoyment. Erie R. R. Co. v. Del. Lack.
A-c. Co., G C. E. Gr. 283.

147. Query. Whether this court will pre-
vent, by injunction, the permanent appro-
priation of lands by a railroad company
acting ultra vires, in the absence of irre-

parable injury. Ibid,

148. Where, under a contract with a cor-

poration, chattels are furnished, and the
corporation gives a mortgage upon the
chattels to secure the debt, in pretended
compliance with the contract, and the
mortgagees suppose it was in actual and
full compliance with it, this court will not
enjoin the mortgagees who have been put
in rightful possession of the chattels under
the mortgage from selling them, at the in-

stance of a mere stockholder seeking to

deprive the mortgagees of a lien to which
they are equitably entitled, as against him,
on the ground that the corporation, in

executing the mortgage, acted ultra vires.

Amerinan v. Wiles, 9 C. E. Gr. 13.

149. The act of March 17th, 1870, (P. L.

1870, p. 916), does not authorize a lease to

be made to a corporation not of this state.

Black V. Del. and Rar. Canal Co., 9 C. E. Gr.

455, reversing 7 C. E. Gr. 130.

150. The supplement to the charter of
the Morris Canal Co., approved March
14th, 1871, (P. L. 1871, p. 444), which au-
thorized the company " to lease to any
person or persons, or corporation," em-
powered it to make a lease to a foreign
corporation, which had theretofore lieen

recognized by our legislature, and which
had a pre-existing capacity to accept the
lease. Stewart v. Lehigh Valley R. R. Co.,

Feb. 1876, Court of Errors.

151. Where a by-law of a benevolent as-

sociation, organized under the general act,

provided that it should not be dissolved so
long as seven of the meml)ers were willing
tt) continue it, a resolution adopted by a
vote of forty to thirteen out of ninety-three
members, at a meeting of whicli due; notice
was given, to dissolve their connection with
the grand lodge and join another s(»ciety, is

invalid. Fracvi v. Barlement, 10 C. E. Gr. 84.

152. It is not idtra vires for a canal com-
pany, having the right to draw water from
a iniblic river for its chnrtered pui-pose, to

agree to discharge its waste water at a cer-

tain point. Armstrong v. Pennsylvania R.
R. Co., 9 Vr. 1.

153. Query. Whether such agreement
can stipulate for a continuance of such
su])ply, notwithstanding that, in the fair

judgment of the officers of the company,
its convenience or real interest requires
the cessation of such privilege. Ibid.

154. A company incorporated to supply
a water power to the community for manu-
facturing i^urposes have a quasi public
character ; they, to some extent, become
the trustees of the power for great public
purposes, and on this account a court of
equity will not enforce, by injunction, a
contract entered into by them which
would pjrevent them from furnishing water
with regularity to a large number of their

lessees. The remedy for breach of such
contract is at law. Society, <£-c. v. Butler, 1

Beas. 499. See Banks, | 7.

154a. After a consolidation of two com-
panies it is illegal for one of them to issue

new stock without the other's consent. Bai-
ley V. Citizens Gas Co., May, 1876, Chancery.

155. Meeting. The all'airs of a corpor-

ate body can only be transacted at a cor-
porate meeting. ScMimm v. Seymour, 9
C. E. Gr. 143 ; Dey v. Jersey City. 4 C. E. Gr.

412; Johnston v. Jones, 8 C. 'E. Gr. 216.

Agency, § 29.

156. A supplement to the act concern-
ing corporations, approved February 28th,

1849, requires all companies incorporated
under the laws of this state, whose charters

do not designate their place of meeting,
to hold their business meetings and the
meetings of their directors in the state of

New Jersey. Hilles v. Parrish, 1 McCart. 380.

157. Independent of this statutory pro-
vision, it is a rule of law that a private

corporation whose charter has been
granted bj' one state, cannot hold meet-
ings and ]3ass votes in another state. It

exists by force of the law that created it,

and when that law ceases to exist, and is

not obligatory, the corporation can have
no existence. Ibid.

158. When it appears that resolutions of

the board of directors of a corporation of

this state authorizing the transfer of stock

were passed at a meeting held in Pa., such
resolutions are void, and the transfer of

stock, in pursuance of them, to the direc-



218 CORPORATIONS, V.

Corporate Acts.

tors who p:irti('i)):ited in the illegal pro-

ceedings can vest no title in them. Ibid.

159. Notice. There must he a jjrclimi-

nary notice, or a regular adjournment to

sueii subse(]uent time. Stale, Beeves v.

Fen/uson, 2 Vr. 107, 130, Elmer, J.

160. Query. If, on a notice to all the di-

rectors, a meeting be held, at whic-h some of

them do not attend, and an adjournment is

made to a subsequent day ; is the meeting
on the subseciuent day a meeting on due
notice to all the directors. Van Hook v.

Somerville Co., 1 Hal. Ch. 137; case re-

versed, /(/. (533.

161. Si.x surveyors having decided against

an application for a road, separated, and
afterwards, on the same day, four of them
met and laid the road. Held, illegal.

3I(iiter of Hhihway, 1 Harr. 391.

162. in a religious society incorporated
under the general act, the acts and pro-

ceedings of a majority at a regular meet-
ing, are bindinu on the minoritv in tempo-
ral aftairs. Milln- v. Eu<ilhh, 1 Zah. 317;

Gifford V. New Jersey li. R. Co., 2 Stock. 171.

163. A majority of the directors of a
corporation, in the absence of any regula-

tion in the charter, is a quorum, and a
majority of such quorum when convened,
can do any act within the power of the
directors. Wells v. liahway Rubber Co., 4 C.

E. Gr. 402.

164. Tlie act incorporating the S. M. Co.

provides, that the stoclv, property and con-

cerns of the company shall be managed
and conducted by iive directors, one of

Avhom shall be president; and tliat the
Ijresident and directors, or a, majority of

tliem.sliall and may appoint such officers,

sui)erintendcnts and agents as they may
think proper; and that the president and
directors, or a majority of them, shall

have power to call in instalments on tlie

stoclc. Can two of three directors assem-
bled make a mortgage of the lands of the
companv? Van Hook v. Somerville Co., 1

Hal. Ch. 137, 632.

165. Tlie consent of a director not sitting

in a legal board is nugatory. Ibid.

166. Wliere a charter required five
directors to constitute a quorum, and there
Avere but four present when a resolution

was passed authorizing the execution of a
mortgage, such mortgage is null and void.

Holeomh v. Miouicjers, &c., 1 Stoclc. 457.

167. All deliberative bodies have a riglit

to reconsider their proceedings as often

as they think proper, and it is tlie final

result onlv which is to he regarded as the
thing done. State v. Foster, 2 Hal. 101;
Jersey City v. State, Hoiceth, 1 Vr. 521.

168. Freeliolders, appointed to review
surveyors' proceedings in laying out a
higliway, may, although they liave deter-

mined tlie matter submitted to them by
vote, reconsider tliat vote, and alter their

determination, if done before tliey separ-

ate. State v. Justice, 4 Zab. 413.

169. Where si.x commissioners of appeal
met. and on a motion to allow a deduction
tliree voted in the affirmative, two in the
negative, and one declined to vote, the
record tliat the motion was lost is erro-

neous—the deduction should have been
allowed. State, Mount v. Parker, 3 Vr. 341.

170. Commissioners of -appeal have a
riglit to reconsider their 0[)inion before it

has been officially promulgated. State,

Shreve v. Crosley, 7 Vr. 425.

171. Acts of a sulisequent board of di-

rectors of a corporation which Avere held
to be a recognition and sanction of a
mortgage given by a former l)oard. Hoyt
V. Bridgeivater Co, 2 Hal. Ch. 253, 625.

172. Six stockliolders of a company, in-

cluding two directors, A. and B., formed a
combination to obtain the pro})erty of the
company for their benefit. A. and B.,

"with two other directors, conveyed all the
personal property to tliem. The same
day a judgment was confessed by the
comi^any, and all its property levied on.

Afterwards, by a resolution, passed by the
vote of A., a deed for all the real estate

subject to the judgment was given to them.
They then procured an assignment of the
judgment, and caused the sheriff to adver-
tise for sale thereunder all the prciperty of
the company. A motion to dissolve an
injunction restraining such sale was de-
nied. Smith V. Loom is, 1 Hal. Ch. 60. In-

fra, ? 191.

173. Where the board of directors ap-
pointed "a finance committee," with '• a
general authority in collecting and provid-
ing ways and means, and negotiating
financial operations, and the jjower of dis-

counting." Held, they had no power to

mortgage the real estate. Leggett v. New
Jersey Mfg. Co., Sax. 541.

174. A committee when appointed un-
der a void or defective resolution, has no
power to act. Dey v. Jersey City, 4 C. E.
Gr. 412.

(b) Seal.

175. A steward or servant need not be
appointed under the seal of the corpora-
tion. Mendham v. Losey, Pen. 347, 352;
State V. Morris and Esse.v R. R. Co., 3 Zab.
360.

176. The impression of a distinctive

corporation seal on an instrument calling

for the seal of tlie corporation. Held to b^^

a seal. Corrigan v. Trenton Del. Falls Co., I

Hal. Ch. 52. Contra, Hopewell v. Amtvell,

1 Hal. 169, 175.

177. The seal of a private corporation

must be proved by testimony; it is not
evidence of its own authenticitv. Den.

Tours v. Vreelandt, 2 Hal. 352.

178. A diploma, under the seal of the

New Jersey Medical Society, cannot be re-

ceived in evidence until the genuineness
of such seal has been i:)roved. ]'aughn \.

Hankinson, 6 Vr. 79.
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170. Tho appearance of a corporate seal

to an instrunu'iit, is cvidriice lliat it was
allixed liy proiicr autluirity. A inort^a.ne,

siuiunl liy the president and eashier of a

lianU, anil sealed with the corporate seal,

is, prima /(iric, duly and lawfully executed.
J.t</(/iit V. Xciv JcrtK'}) MiiDiif. Co., Sax. .541.

150. A deeil so executed, is presumed
to have been executed by the aiilhiuity of

the cori>oration. MauhaHan Co. v. X. J.

Stock Yard Co , 8 C. E. Gr. 1G.5.

151. But, while the common seal is held
evidence of the assent anil act of the cor-

poration, the court may look beyond the
seal, and inquire in what manner, and by
Avhat authority it was atlixed ; and it may
be shown that it was affixed without i)ro-

]KM- authority. The burden of px'oof is

on the party objecting. Leggett v. N. J.

Mannf. Co., Sax. 541.

182. A corporate deed can be proved
only by proving- that tlie seal affixed is the
seal of the corporation, or that it was af-

fixed as the corporate seal by an officer of
the corporation or other person thereunto
duly authorized. Osborne v. Tunis, 1 Dutch.
G33'

183. The corporate seal may be affixed

by a less number of directors than is ne-
cessary to constitute a board, if it be done
bv the direction of a legal board. Van Hook
v" Somerville M(inuf. Co., 1 Hal. Ch. 137

;

case reversed, /(/. G33.

(c) By-laws and resolutions.

184. The power to make by-laws is inci-
dent to everv corporation Legr/dt v. X.
J. Manuf. Co"., Sax. 541; State, faintor v.

Morristouni, 4 Vr. 57.

185. The power of tilling vacancies
being incident to a corporation, it has the
right, by its by-laws, to prescribe the man-
ner in which such vacancy shall be tilled,

provided it is not inconsistent with the de-
sign of the charter. Kearney v. Andrews, 2
Stock. 70.

186. Whenever a by-law seeks to alter a
well-settled and fundamental principle of
the common law. or to establish a rule in-

terfering with the rights or endangering
the security of individuals or the public, a
statute or other special a\ithority emanat-
ing from the creating power inust be shown
to legalize it. Taylor \. Grisirold, 2Gr. 222.

187". The P. and H. Bridge Co. have a
right to make a by-law regulating the
mode of calling meetings of the stock-
holders for the purpose of electing officers.

Such a by-law is a reasonable and valid

one, is not repugnant to the charter, nor
to any law of the state. And notice of an
election, given in the manner prescribed
in the by-law, is legal notice. Ibid.

188. Without stating in the declaration
that the association called the " clearing-

house'' is an institutit)n authorized by spe-
cial legislation, or anj- authoritj^ existing

in such a.ssociation, in any way, to alter or
modify tlie law mercliant in legard to
checks or commercial ])ai)er, such associa-
tion cannot l>ehrld to have power ti^ make
usages or rules to l)ind those who are not
parties to its organization. Ormnan. v.

Hohokrn Cilii Bank, 1 Vr. (H ; 2 Id. .50.3.

18!j. The l)y-laws of a company as to the
periodical examination of the accounts of
its cashier, are for its ftwn secuiity only.
They form no part of the contract with
surety of cashier ; nor will a neglect by the
comjiany to com))ly with them discharge
surety. Van l'o/-,s7 v. Morris Canid Co., 1

Zab. 'UIO.

I'.X). A mutual insurance company, in-

corporated by the legislature wilhoul any
capital stock, cannot create a capital stock
by virtue of a by-law passed for that |)ur-

pose, and tliereby withdraw from the class

of mutual corporations without a capital
stock, to Avhich it belongs. State, Mutual
Benefit Life Ins. Co. v. Utter. 4 Vr. 183 ; 5 /(/.

4Si>. See Mutual, &c. Ins. Co. \. 3IcKelway,
1 Beas. 133.

191. A resolution passed by the btjard of
directors of a corporation, the design and
etiect of Avhicli Avas to transfer the jirop-

erty of the company to the directors with-
out value, or by way of inducement to

them to pay their honest del)ts to the com-
jDany, is illegal anil void. Hides v. Parish,
1 INlcCart. 38(J. Supra, 'i 172.

192. The fact tliat the only party to be
injured by the transfer of stock, in pursu-
ance of such a resolution, was himself act-

ing fraudulently towards the company,
will not justify a violation ot their duty on
the part of the directors. Ibid.

193. The minutes of a corporation need
not be entered up in the handwriting of
the secretary ; it is sufficient if they are
entered under his direction and approved
by him. And a resolution regularly made
at a corporate meeting, if pi'oved, is bind-
ing, though never entered uijon the min-
utes. Wells V. Raliudij Rubber Co., 4 C. E.
Gr. 402. See Banks, g 8, Commox Carriers,

^§ 6, 17, 18, Insurance, Mtnicipal Corpo-
rations, II., (e), Povt. IX., Actions

194. Lands. The power granted to a
cori^oration to hold lands is limited to the
purposes for which the power was con-
ferred. Stcde V. Xewark, 1 Dutch. 315;
affirmed, 2 Id. 519.

195. A corporation can jiurchase and
hold lands only for such purposes as are
authorized in their charter. The grant of
corporate franchises, being restrictions of
individual rights, will not be extended be-

yond the letter and spirit of the charter;

yet it is not to be so strictly construed as

to defeat the object of the grant ; besides

the powers expressly granted, such as are
strictly incidental and necessary to the

object of the grant are implied. State v.

3IansJield, 3 Zab. 510; Kean x.Jcjhnson,!

Stock. 401.
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196. Under an agreement made by a
landholder with a turnpike company to

grant land lor the use of the road, upon
condition that the road is located on a par-

ticular route, a covenant to grant so much
land as the road should occupy, and to

execute a good and sufliciont deed for the
same, will l)e construed to mean a deed in

fee simple, and not mei'cly for the term
of the company's cliarter. New Barbadoes
Co. V. Vrcflaiid, 3 Gr. Ch. 157.

197. Where a corporation are empow-
ered, by their charter, to acquire real es-

tate by deed or gift, without limitation in

point of estate, they have a right to ac-

quire a title in fee simple. State v. Brown,
:3 Dutch. 13; case reversed, /c^. G48; Bur-
nett V. Johnson, 2 McCart. -ISl.

198. The charter of a water joower com-
pany, authorizing the company to divert

the water of a river, upon the written con-

sent of the land owners, does not dispense
with the necessity of a deed or convej^-

:ance of the right in the form required by
law. It confers the power, but not the
title. Such consent is onlv a license.
Veghte v. Raritan Co., 4 C. E. Gr. 143.

199. Where real estate is paid for with
the funds of the company, a party so tak-

ing the title becomes a trustee for the

creditors and stockholders, and the trust

will be enforced for their benefit at the in-

stance of the receiver. Stratton \. Dialogite,

1 C. E. Gr. 70.

200. Subscribers to the stock of a manu-
facturing company put in at a valuation
as assets of the company, a cotton mill,

&c., receive the stock of the company
therefor, and dispose of the same as their

own. The company take possession of the
mill and use it for several years ; no con-
veyance by deed is made to them—a mere
memorandum of the transaction being
made on the journal of the treasurer.

Held, that the former owners became mere
trustees of the company and held the
title for it. Neiv England Mfg. Co. v. Van-
dyke, 1 Stock. 498.

201. A company authorized to draw
water from a river, and owning the race-

way and the land upon which it is con-
structed, have the right to the use of the
water flowing over their land through
their raceway, as incident to the owner-
ship of the lands, as in fact a part of the
land itself; and in su(;h case, neither is

the rent of the water, nor the right to re-

ceive and demand it, a franchise. Potts

V. Delaware W(dcr Power Co., i Stock. 592.

202. The rights acciuired by " The asso-

ciates of the Jersey Company" by the
deed from Van Vorst to them and the act

incorporating the company. Associates of
.the Jersey Co. y. Jersey City, 4 Hal. Ch. 715.

See Jersey City v. Morris Canal Co., 1 Beas.
547 ; reversing, Id. 252 ; Morris Canal Co. v.

Central R. R. Co., 1 C. E. Gr. 419 ; Bummer
:ads. Ben. Jersey City, Spen. 86.

203. By tlie true construction of the act
of March 14th, 1867, a freehold estate is

granted by the state to the Morris Canal
Co. in lands lying under water. State, Mor-
ris Canal Co. v. Haight, 6 Vr. 17S ; 7 Id.

471.

204. Where land lying in another state
had been owned by a corporation for a
number of years, equity refused to ajjpoint
a receiver to take charge of it, when no
new danger to the title was shown. Hager
V. Stevens, 2 Hal. Ch. 374.

205. A religious corj^oration may exe-
cute a mortgage on lands conveyed to

them for a si)e(ial purpose. Magie v. Ger-
man Church, 2 Beas. 77 ; 2 McCart. 500.

206. The residence of a corporation,
for the purjjose of taxation of its real es-

tate will be in the township in which their

principal office is. State, Warren Manuf.
Co. V. Warford, 8 Vr. 397.

207. To declaration in debt on an as-

signed bond, a plea that the power to pur-
chase and hold said bond, is not specific-

ally granted to the plaintiff by any charter,

or act of incorporation, nor does it neces-
sarily result from their proper business, is

defective in surbstance. Whether granted
or not, in express words, it exists, unless
restrained by a prohibitory clause. Ben-
nington Iron Co. V. Rutherford, 3 Harr. 467.

See VII. Contracts with Corporations,
Banks, §| 3-7.

VI. Rights of Members.

208. The directors of a mutual insur-
ance company, or their officers, by their

direction or approval, may so act as to en--

title a person to become a member who,
by the fault of the officers of the company,
has been prevented from depositing his

note, and so as to authorize a court of

equity to compel his being received. Belle-

ville Mutual Ins. Co. v. Van Winkle, 1 Beas.

333.

209. All persons applying to become
members of an incorporated insurance
company must be presumed to have
known the terms of its charter and by-

laws. Ibid.

210. Under the provisions of the charter

of incor])oration of the Jerscj' City and'

Bergen Point Plank Road Company, P. L.

1850, p. 255, and the supplements thereto,

P. L. 1851, p. 288, and 1860, p. 392, and of

the charter of incorporation of the Jersey
City and Bergen Railroad Company, P. L.

1859, 1). 411, and the supplement thereto,

P. L. 1860, p. 393. Held, that the occupa-
tion of a part of the ancient highway on
whicli the i)lank road is constructed, Ijy the

railway, with the consent of the plank road
company, without the personal consent
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of a stockholder, the i)l:uik road compiiny
having l)een :mthori/,oi.l by the k'gishitiire

to hiy rails upon tlioir road, is no violation

of the rights of such stockholder. Stori/ v.

Ji'fxt'i) Citi/ Plank Road Co., 1 C. E. Gr. 13.

Supra, 'i
lolt.

1211. If a stockholder agrees to sell out
his shares to the others for such price as
an examination may show the stock to be
worth, lie is entitled to such examination.
Haficr V. T/ioiii))soii, 1 lilk. 80.

212. Dividends. If the directors of a
corporation in making a distribution of
dividends, omit to apportion a quota
thereof to certain shares of stock, the
owner of such shares can maintain as-

^iiDipsH against the company for breach of
the contract which the law implies from
the relationshi]! of the parties, that an
eciual distribution of dividends will be
made. Jackson v. Newark Plank Road Co.,

2 Vr. 277.

213. When a dividend is declared, it be-
comes a debt due trom the corporation to

the individual stockholder, and after de-
mand of payment, an action of law may
be maintained for its recovery. King v.

Paterson and Hudson R. R. Co., 5 Dutch.
82, 504.

214. Directors may select a banking
house of good credit, and constitute it

their register, and may lawfully deposit
the money there to pay dividends, giving
notice to each stockholder of such deposit.

Ibid.

215. If the stockholder, after receiving
due notice, neglect to draw the money
within a reasonable time, and a loss is in-

curred by a failure of the bank, it will fall

upon the stockholder, and he cannot call

upon the company to reimburse him. Ibid.

216. The acceptance by a stockholder
of a dividend uijon his stock can be no
ratification of illegal conduct of the direct-

ors, miles V. Parrish, 1 McCart. 380.

VII. Contracts with Corporations.

217. Although a mutual insurance com-
pany may, under proper circumstances,
borrow money, it cannot, under pretence
of borrowing money, provide a fund for

the purpose of giving credit to the com-
pany. Trenton Fire Ins. Co. v. McKelway,
1 Beas. 133.

218. The creditors of such corporation
have no right to look to any other fund
than that which the charter jsrovides, and
they cannot ask the court to enforce an
illegal contract for their benelit. Ibid.

219. The presumption is that all con-
tracts made by a corporation are within its

powers. Morris and Essex R. R. Co. v. Sus-
sex R. R. Co., 5 C. E. Gr. 542. Supra, | 130.

220. The third section of the act of 1840,
concerning corporations, {Rev. \). 177, 'i 3),
])r()viihng, that in addition to the powers
enumerated in the first section of the act,

(which are the ordinary powers of all eor-
])orations), "and to those exjjressly given
in its charter or in the act under which it

is or shall be incorporated, no corporation
shall possess or exercise any corporate
]iowers except such as shall be necessary
to the exercise of the powers so enumer-
ated and given," must be taken as a pro-
hibition of any acts not within the scope
of the powers permitted, and contracts in

contravention of it are illegal. HeM, that
it was not within the sco^jc of the charter
and sup])lements of the M. and E. R. R.
Co., to make a contract with the S. R. R.
Co. for rates of freight and fare over exten-
sions not authorized at the time of the
contract, and that such a contract, if in-

tended to include extensions afterwards
authorized and built, was illegal, and could
not be enforced as to them, (there being,
in this case, no ratification by the legisla-

ture or by authority of the corporation
after the extensions were authorized). Ibid.

221. Query. Whether the common law
rule does not come up to the extent of the
statute. Bedle, J. Ibid.

222. Corporations that have the power
to borrow money, have also the necessary
power, as well as the legal right, to give
obligations for its repayment in any form
not expressly forbidden by law. As, a
bond and warrant. Stratton v. Allen, 1

C. E. Gr. 229.

223. Or, bonds. Morris Canal Co. v. Fisher,

1 Stock. 667 ; Morris Canal Co. v. Lewis, 1

Beas. 323.

224. Or, mortgages. Leggett v. N. J.

Manf. Co., Sax. 541 ; Hoyt v, Bridgewater
Co., 2 Hal. Ch. 253, 625; Holcombv. Mana-
gers &c., 1 Stock. 457; Board of Missions
v. Pueehelstein, Feb. 1876, Chancery. See
Banks, I 6.

225. Every corporation, unless restrained
b)^ its charter, has, as a necessary incident,

the power of incurring debts in the course
of its legitimate business, and of making
and endorsing negotiable paper in pay-
ment of such debts. Lucas v. Pitney, 3
Dutch. 221 ; Shotwell v. McKown, 2 South.

828 ; Sewage v. Bcdl, 2 C. E. Gr. 142 ; Mon-
tague V. Church School District, 5 Vr. 218.

See Assumpsit §§ 2-7, Contracts.

VIII. Liability fok Tokts.

226. It will not be presumed that the
legislature, in conferring authority upon a
corporation to construct a work of public

improvement for private emolument, and
for this purpose to take private property
upon making compensation, designed to
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• exempt the corporation from liability for

injuries re?ultin.ti; from their acts. The
common law liability for .such injuries re-

mains. Tinsman v. Bel. Del. H. R. Co., 2
Dutch. 148.

227. A corporation is liable civiliter for

torts committed by its servants or agents,

j^recisely as a natural person ; and it is

liable for the acts of its agents done by its

authority, express or implied, though there

be neither a written appointment under
seal, nor a vote of the corporation, consti-

tuting the agency or authorizing the act.

State V. Morris and Essex R. R. Co., 3 Zab.
-360, Green, C. J.; Aycrigg v. Erie Railway
Co., 1 Vr. 460; Agency, IV.

228. An authority given by the board of
-directors, will not in all cases be the
authority of the corporation. To fix the
liabilit}' of a corporation, for the tortious

act of one of its employees, done in obedi-

ence to the commands of its officers, the
act must be connected with the trans-

action of the business for which the com-
pany was incorporated. Brokaw v. A. /.

R. it. Co., 3 Vr. 328.

229. A foreign corporation carrying on
business within this state, under legislative

sanction, are liable for injuries occasioned
by their acts, uj^on the same principles and
to the same extent, that a company incor-

porated by the laws of this state would be.

Austin V. Xew York and Erie R. R. Co., 1

Dutch. 381.

230. An indictment will lie against a
corporation aggregate for a misfeasance.
The State v. Morris and Essex R. R. Co., 3
.Zab. 360 ; 1 Dutch. 437.

Common Carriers, § 14, Xegligesce.

IX. ACTIOXS.

231. Assumpsit will lie against a corpora-
tion on an implied contract. Mendham
V. Losey, Pen. 340, 352. Assumpsit, H -. ^,

5, 7.

232. As, a contract by trustees of a
church with a minister for his salary. Mil-

lej- V. Trustees, cOc, 1 Harr. 251.

233. "Where a congregation has agreed
to allow a credit to its pastor of §2,000, on
a certain bond given to the corporation,
and the trustees have acquiesced, the pas-
tor is entitled to an injunction to restrain

an action at law upon the lirjnd. Worrell
V. First Church, 8 C. E. Gr. 06.

234. An action of trespass for assault
and battery will lie against a corporation.
Brokaw v. Xew Jersey R. R. Co., 3 \v. 328.

235. An action for malicious prosecu-
tion may be maintained against a corpora-
tion agjjregate. Vance v. Erie Railway Co.,

3 Vr. 334.

236. A corporation may maintain an ac-

tion for a libel for words published of them
concerning their business, by which they
have suffered especial damage. Trenton
Im. Co. V. Perrinr, 3 Zab. 402.

237. A foreign corporation, which has
no place of l>usine.ss in this state, and
which, at the time of the commencement
of suit, is not doing business in this state,

the contract sued on being made in a for-

eign jurisdiction, is not sualjle in the courts
of this state. Camden Rolling Mill Co. v.

Swede Iron Co., 3 Vr. 15.

238. If incorporated both here and in

another state, it mav be sued here. State,

Easton Del. Bridge Co. v. Metz, 3 Xv. 199
;

McGregor v. Erie Railway Co., 6 Vr. 115.

239. So, if transacting business here
under legislative sanction. Supra, | 229.
Attachment, ii 5, 28.

240. Agents may be sued here, although
their corporations cannot. Bonaparte v.

Camden and Amhoy R. R. Co., Bald. 205.

241. A resident of Penna. may sue in the
U. S. circuit court for N. J., a corporation
chartered by the latter state, for conse-
quential injuries done to plaintiff's land
lying in Peima. ; the cause of the injury (a

canal) beins in X. J. Rundle v. Del. and
Rar. Canal Co., 1 Wall. Jr. 275 ; 14 How. 80.

242. A corporation chartered by a state

which confines its business within such
state cannot be sued in a state where it

has not established any office or transact-

ed any business, l)y serving process on its

president or other officer when accident-
ally present in such state. Such officer

does not represent the corporation or
carry with him his official character into

the state where the corporation had done
no business nor established any office

;

but when they send their officers and
agents into another state, and estal)lish

business there, corporations ai'e liable

to be brought in the courts of such state

by serving of process upon their officers

there. Moulin v. Insurance Co., 4 Zab. 223.

243. If a corporation, chartered in this

state, open an office and transact busi-
ness in another state, and afterwards with-
draw its office and cease to transact busi-

ness in that state, and after such with-
drawal a suit is commenced against the
company in such state, on a contract made
therein, and process is served upon its of-

ficers when in that state, the corporation
will be properly in court under such pro-jn
cess. Moulin v. Trenton Ins. Co., 1 Dutch.
57.

244. If a corporation of this state es-
tablish an agency, and transact business
in a foreign state, and specially authorize
an agent to receive service of process, the
company recognizes the laws of that state,

and is bound by process served upon its

agent at anytime before the suitor ha.s no-
tice of the determination of sucli agency.
Capen v. Pacific Ins. Co., 1 Dutch. 67.
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245. The fact that two railroads, or the
'

connection hctwcHMi tliVin, is licinu; con-
fitrncted without lawful authority, con-
stitntes no ground for equitalile relief

against said constrnction at the instance
of the conii)lainauts, unless tlieir rights

will l)e therel>y violated. Dd. and Rar. Ca-
n<il Co. V. J)el. aiid Jinr. Jhii/ li. It. Co., 2
McCart. 14.

l24(>. Where, a corporation had been re-

organized, and the old name a.ssunied by
the new company, on an api)lication to

restrainasuit. Held, first, That a suit against
"the E. and S. R. R. Co.," under its origi- '

nal organization, is entirely regular, and
cannot be interfered with by this court.

Second. No suit at law can be maintained
against the new organization for a debt
arising under the old organization. Central

li. 11.' Co. V. Bunn, 3 Stock, 336.

247. A complainant cannot have any
relief against a railway company, based on
allegations of dereliction in duty to the
stockholders. Rogers v. Erie Railmnj Co., i

o C. E. Gr. 379. Certiorari, H llS-120,
'

208.

2AS>. How far, under what circumstances
and upon what application a court of
equity would restrain a corporation from
an improper alienation of its property,
must depend upon the general principles

which guide it in the exercise of its pow-
ers, but in a proper case made, it would
interfere to prevent a disposition of its

property for other than corporate pur-
poses. Kenn V. Johnson, 1 Stock. 4()1.

AccurxT, i.
('>.

249. Parties. A majority of a board of
directors, who have been legally elected,

and are, in fact, in possession of their of-

fices, and in whose place no directors have
been legally elected, have the right to use
the name of the corporation in a suit.

Johnston v. Jones, 8 C. E. Gr. 216.

250. The general rule is, that a suit

brought for tbe purpose of compelling the
ministerial officers or agents of a private
corporation to account, or for misconduct,
must be in the name of the corporation
itself, and cannot be maintained in the
name of an individual stockholder. Brown
V. Vandyke, 4 Hal. Ch. 795; reversing case,

Id. 657.

251. In special cases, however, where
justice cannot otherwise be obtained, and
where the directors, officers and managers
having the control of the corporation and
its atfairs, are guilty of misconduct that
amounts to a breach of trust, it will be
permitted. Ibid.

252. Where a receiver of a foreign cor-

poration sues the officers here, the corpo-
ration is not a necessarv partv. Bidlack v.

Mason, 11 C. E. Gr. 230."

253. A corporation is a necessary party
to a suit in equity, brought in the name of
the president, to enforce a contract signed
by him as president and on behalf of the

corporation. Nichols v. Williams, 7 C. E.
Gr. 63.

2i34. Where the (luestion is wbetlun' a
certain act ilone by the trustees in their
corporate cai)acity, be within or without
their power, the ctjrporation is a proper
and necessary party ;

imt where such act
has been enjoined, the injunction will not
necessarily be dissolved on account of the
non-joinder of such [)artv. Moraan v. Rose
7C. E. Gr. 584.

255. Senibh'. On a bill filed by a re-
ceiver for the creditors and stockholders
of a corporation, it is not necessary U)
make the creditors and stockholders par-
ties. Mann v. Brace, 1 Hal. Ch. 413.

256. On a bill to foreclose a mortgage
given by a canal company, the true addi-
tional parties, if any, would be the owners
of the stock at the time of filing the liill.

To require thejn to be made parties W(juld
be almost a denial of the aid of the coiwt.
Willink V. Morris Canal Co., 3 Gr. Ch. 378.

257. Wliere the company whose road
was purchased, and who were not a neces-
sary party to any of tlie difierent kinds of
relief prayed, had not been made a party
to a bill filed by one who was a protesting
stockholder, against the directors of both
roads, and the company in po.ssession of
the road, and all its property but the fran-
chise; and the objection was not taken
until the hearing of a general demurrer to
the equity of the bill, the court disposed
of the case on its merits, without requiring
such formal parties to be joined. Kean v.

Johnson. 1 Stock. 402.

258. Where property has been given in
trust for a church iKjt incorporated, it is

competent for any person belonging to

that church, on behalf of himself and of all

others belonging to that church and en-
titled to the use of its funds, to come into

equity to enforce the execution of the
trust. Associate Church v. Trustees, <£"c., 3
Gr. Ch. 77.

259. An action for the instalments due
on the subscriptions to tlie capital stock
of a railroad company, made to commis-
sioners named in the charter, is properly
brought in the name of the company
after its organization, the contract being
with the commissioners, as agents of and
for the benefit of the corporation. Del.

and Atlantic R. R. Co. v. Irick, 3 Zab. 321.

260. It seems that receivers may sue or
defend in the name of the corporation.
Willink v. Morris Canal Co., 3 Gr. Ch. 377.

2t)l. Pleadings and practice. A sum-
mons must be served on the president,

cashier or clerk of the company, if either

of them can be found, and if not tbund,
then on one of the directors or managers
of the corporation. Fla.t Co. v. Ballentine,

1 Harr. 454.

262. The constable returned that he had
served the summons "by reading it to. and
leaving a copy witli T. S. the foreman, no
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president nor directors found." Such a

return did not autliorize the justice to pro-

ceed in the absence of the defendants.

Ibid.

2G3. Where defendant is a corporation,

created for and engaged in trade or busi-

ness, a service on any ofl&eer or agent of

the company whose duty it is, eitlier in liis

official capacity or by virtue of his employ-
ment, to communicate the fact of such ser-

vice to the governing body of the corpo-

ration, is good. Dock v. Elizabethtoivn Co.,

5 Vr. 312.

2G4. Whether the person upon whom
the service is made is such that a service

upon him is good, depends upon the cir-

cumstances of each particular case, having
regard to the purposes for which the cor-

poration was created, and the nature of

the duties of such person, either in his

official capacity or by the usages of the

company. Ibid.

2(>5. Service on a book-keeper at the
office of the company, is not a sufficient

service, it not appearing that knowledge
of such service was communicated to the

proper officers of the company. Ibid.

200. A service on the cashier of a bank
of process issuing from a justices court.

Held, insufficient. State Bank v. Van Horn,
1 South. 382.

207. The act of April 15, I&Hj, entitled

"an act for the relief of creditors against

corporations," (Jiei'. p. 193, I 87), and the
supplement thereto of March 22, 1805,

{Rev.\). 193, I 88), refer only to the mode
of serving process in the higher courts,
and not when issued by a justice of the

peace. Del. Lack, and Western R. R. Co. v.

Ditton, 7 Vr. 301.

208. An affidavit of service of a declara-

tion in ejectment which states that the

copy was served " on A. B. said to be one
of the directors," is insufficient. Den. v.

Bridfjeirater Co., 5 Hal. 237.

209. Where after the reorganization of

an old company under the former name
and the election of the same person as

president, a service of a summons on him
for a del)t of the old company is correct,

but it must be shown in what capacity he
is served. Central R. R. Co. v. Bunn, 3
Stock. 330.

270. After service of process on a corpo-
ration at the suit of A. B. they confessed
judgment to C. D. under which all their

lands were sold. Held, that this was an
alienation within the meaning of the act,

{Rev. p. 194, ^ 91), and the "sheriff was
amerced for refusing to sell under A. B.'s

judgment and execution. Stansbury v.

Patent Cloth Co., 2 South. 433; reversed,

Id. 801.

271. Pleadings. Recital of corporate
name in the writ and bond, must agree
in language, or liy averment and proof.

Woolwich V. Forrest, Pen. 115.

272. A corporation in an action on con-

tract, need not set out in the declaration,
how or by what authority they were in-

corporated, nor call or aver themselves to

be a corporation. Bennington Iron Co. v.

Rutherford, 3 Harr. 105, 158 ; Board of Mis-
sions v. Puechelstein, Feb. 1876. Chancery.

273. It is not necessary to aver in an
indictment that the bank whose note is

alleged to be forged, is incor])orated. State

\.Van Hart, 2 Harr. .327; State v. V/eller,

Spen. 521. Contra, Stone v. State, Spen.
401.

274. An answer which admits that a
mortgage was executed to the complain-
ant, a corporation, of " the purport and
effect set forth in the bill." does not raise

any issue as to the corporate existence
of such complainant, or its capacity to
take such mortgage. Butterfield v. Third
Ave. Bank, 10 C. E. Gr. 533. 'infra. | 285.

275. Where the whole equity of a bill

rested on the fact that the defendants were
the trustees of a church, and as such were
violating their trust ; and there was no
distinct allegation in the bill that the de-
fendants were such trustees, or that there
existed any such corporate body, or how
the trust was being violated. Held, fiital

defects. Rainier v. Howell, 1 Stock. 121.

270. An objection that the corporate
character of defendants does not suffi-

ciently appear, by the l)ill, cannot avail at

the final hearing. Worrell v. First Church,
8 C. E. Gr. 90 ; Board of Missions v. Puechel-

stein, Feb. 1870, Chancery.
277. In declaring on a promissory

note, it is not necessary to aver that the
corporation had power to make such note.

If it be tdtra vires, the plaintiff' will fail at
the trial. Montague v. Church School Dis-

trict, 5 Vr. 218. See Action on Statutes,

278. On demurrer to a replication, that
it does not allege nor does it ajjpear by
the company's charter, that they have any
power to take more than a rate of six per
cent, per annum. Held, that it need not
so appear. Corporations, as natural per-

sons, may contract for any rate of inter-

est, unless restrained by statute ; and this

is a matter of defence, and the |)ower need
not be shown by the plaintiff's pleading.
Bennington Iron Co. v. Rutherford, 3 Harr.
158.

279. A corporation aggregate must answer
under the seal of the corporation. They
may adopt and use any seal pro hac vicf.

Ransom v. Stonington Savings Bank, 2 Beas.

212; Haight v. 3Iorris Aqueduct, 4 Wash.
C. C. 001.

280. An application to a judge for an
order to strike a jury to assess damages,
need not be under the seal of the corpora-
tion. Paterson Co. v. Van Orden, Pen. 535,

530.

281. Where the bill is filed by a corpora-

tion, the ofB.cer or other person who has
the principal personal knowledge of the
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facts, should swear to them. Yoxmghlood
v. Se/iamp, l> McCart. 42. Ante, § 118.

2S2. Evidence. In an action of eject-

ment hroui^ht by the assignee of a mort-
gagee against a mortgagor, upon a mort-
gage given to corporation, it is not neces-
sary to jn'oduce the charter of incor^^ora-

tion. The admission by the defendant
himself in tlie clcrd of mortgage, is sufli-

cient proof, wlicn uncontradicted, of the
existence of the corporation. Den. Loril-

lard V. Van Honten, 5 Hal. 270.

283. Query. Whether a corporation when
plaintitf, must prove its corporate existence
under a plea of the general issue. Ben-
nington Iron Co. V. Rutherford, 3 Harr. 158.

284. A corporation, being the plaintiff
in the suit, need not j^rove its corporate
existence under a plea of the general issu-e,

or other plea to the merits. Star Brick Co.

V. Ridsdale, 7 Yv. 229.

285. It is not incumbent on a foreign
corporation, comjDlainant, to prove their

corjDorate existence when the answer raises

no question as to their existence, or right

to sue, but sets up a defence on the merits
alone. Washington Life Ins. Co. v. Paterson
Man/. Co., 10 0. E. Gr. IGO. Supra § 274.

286. The books of a corporation, or of
the managers of a corporation, are conr-

petent evidence of the proceedings of the
corporation ; and although not usually
evidence against third persons, yet are evi-

dence of such proceedings in cases where
it is competent or necessary to prove them.
North Fiver Meadow Co. v. Shrewsbury
Church, 2 Zah. 425.

287. Que)-y. Whether the book of en-
tries at the county poorhouse, purporting
to be the record of admissions and dis-

charges, is competent. Den. Steelman v.

Steelman, 1 Harr. 66.

288. The book of minutes of a corpo-
ration is only prima facie evidence of the
correctness of the entries made in it. The
appearance of the ininutes may, of itself,

raise so strong a suspicion against the reg-

ularity of the proceedings, that no weight
will be given to them. Van Hook v. Som-
erville Co., 1 Hal. Ch. 137 ; case reversed,
Id. 633.

289. The book of minutes of a rail-

road company was admitted in evidence,
to go to the jury for the purpose of proving
what took place at several meetings of
stockholders, called for the purpose of
procuring the loan for the company with
which the indemnity bond in question was
immediately connected. In it were re-

corded the meetings of the parties to the
bond, and what took place between them
in relation thereto, and it was kept by their

secretary. Black v. Lamb, 1 Beas. 109.

290. The minutes of a corporation are
not evidence of an agreement alleged to

have been made by the stockholders as

individuals, and not intended to bind the
corporation. S. C. 2 Beas. 456.
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291. Although books of a company are-
not evidence against third {)orsons, a incm-
orandum in writing made by an agent of
the parties and at their request, is evidence
for and against them, ancl for and against
all per.^ons claiming under them. Neio-
England Co. v. Van Dyke, 1 Stock. 498.

292. The books of a' bank in which both
parties kept their accounts, are competent
to prove that a check given by the plaintiff
to the defendant had been carried to the
credit of the latter in their books, and tliat

the money had thus come into his i^osses-
sion. Oliver v. Phelps, 1 Zab. 598.

X. Insolvexcy.

293. The act entitled, "An act to prevent
frauds by incorporated companies," passed
the sixteenth of February, 1829, {Rev. p.
189, ^ 70), applies to incorporated com-
panies whose charters were then in force,
and in which there was no reservation to-

the legislature of a right to alter, modify
or repeal the same. Suydam v. Receivers,
2 Gr. Ch. 114.

294. The object of the act is to secure to
the creditors of such institution an equal
distribution of its assets. This is the
primary object of the statute. Any act
done with the view, and for the purpose of
defeating this object, is a fraud upon the
act, and is illegal. Van Wagenen v. Paterson
Savings Bank, 2 Stock. 13.

295. The powers conferred upon this-

court by the act to prevent frauds by in-
corporated companies, are extraordinary
powers, and are to be exercised with cau-
tion, and only when the circumstances of
the case and the ends of justice require it..

Rawnsley v. Trenton Mutual Life Ins. Co., 1
Stock. 95, 347.

296. Kor is the chancellor bound as a.

matter of course to issue the injunction,
although it is made satisfactorily to appear
that tbe company is insolvent ; but he
must exercise his best discretion and exert
the powers conferred for the safety of the
public, and the advantage of the stock-
holders and creditors. Ibid.

297. The bill, or petition, must set forth
the facts and circumstances of the case.
Affidavits and proofs may be read, but for

no purpose except to sustain the case made
by the bill, and by the opposite party in

its disproof and denial. Ibid.

298. It will not do simply to charge that
the company is insolvent, and then take
affidavits to show facts and circumstances
not alluded to in the bill, to make out such
insolvency. Ibid.

299. Motion to restrain and enjoin re-

fused, where the case made by the plead-
ings and the proof corresponding therewith
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did not justify the court in declaring the

company insolvent, and subjecting it to

the provisions of the act. Ibid.

300. Upon a motion for an injunction,

and the appointment of receivers, the

primary question is, wliether the corpora-

tion be insolvent or not. Brundred v. Pat-

erson Machine Co., 3 Gr. Ch. 294; Parsons v.

Monroe Manufg Co., 3 Gr. Ch. 187; Cam-
mack V. Johnson, 1 Gr. Ch. 173.

301. If it be a balancing question, and
the course of those who manage the

affairs of the company appears to be up-
right and just, the doubt should be resolved

in favor of the rights of the company.
Ibid.

302. If upon bill and answer the court is

not satisfied of the insolvency of a corpor-

ation, an injunction allowed on the bill,

under the " Act to prevent frauds by in-

corporated comjianies," will be dissolved.
Goodheart v. Raritan Mining and Manufg
Co., 4 Hal. Ch. 73.

303. The provisions of the seventy-first

section of the act, are not to be understood
as restricting the court to any particular

mode of proof in ascertaining the insol-

vency of a bank, but as superadding cer-

tain "tests which shall in all cases consti-

tute full evidence of such insolvency.

Cammack v. Johnson, 1 Gr. Ch. 173.

304. A bank may be insolvent, without
any of the events happening which are

stated in the seventy-first section of the

act; and although some of those marks of

insolvency may have occurred, yet the

bank may, upon further proof, be shown
to be sound and sale. Ibid.

305. The court may act upon the tests

given in this section, or they may go fur-

ther and look beyond them, if they see

reason to do so, in coming to a satisfactory

conclusion as to the solvency or insolvency

o f the company . lb id.

306. The act applies not only to banks,

but to all incorporated companies other

than those specially excepted in the

eighty-sixth section of the act. Parsons y.

Monroe Manufg Co., 3 Gr. Ch. 187.

307. There are certain jirovisions of the

act intended to apply to banking com-
panies alone, and when so intended they
are referred to as " banks." But the act

itiself, by its general provisions, goes fur-

ther, and reaches other corporations, and
may be carried out as to them, without
the aid of those special sections which are

applicable to monev corporations alone.

Ibid.

308. An injunction may be issued under
the act, against a bank or other corpora-

tion, before the company have actuall}'

suspended business. Ibid.

309. What charges and proofs are suf-

ficient to establish insolvency. Ibid.

310. In judging of the solvency or insol-

vency of a company, its property should

be estimated at its fair value, and not at

the depreciated price which it might com-
mand at a forced sale. Ibid.

311. The only criterion of insolvency,
furnished by "the act to prevent frauds by
incorporated companies," (in regard to

companies other than banking) is the sus-
pension of business. Bedford y. Newark
Machine Co.. 1 C. E. Gr. 117.

312. The act of insolvency contemplated
by the statute, is committed at the time
the company suspends its ordinary busi-
ness operations. Ibid.

313. Under the <)3d section all laborers
in the employ of the company at the time
of the suspension of its business ojoera-

tions, and not those only in their employ
at the time (jf instituting legal proceed-
ings against them as an insolvent corpora-
tion, are entitled to priority in payment
over the other creditors of the company.
Ibid.

314. The object of the 70th section was
to prevent comjianies actually insolvent,

or whose embarrassments were such as
must inevitably lead to insolvency, from
doing what it is lawful for an individual
debtor to do—make a preference in

favor of any creditor. It is the duty of
the court to give such a construction and
application to the act, as to eftect the ob-

ject the legislature had in view. Coryell v.

Neiv Hope Del. Bridge Co., 1 Stock. 457
;

Wells V. Rahway Rubber Co., 4 C. E. Gr. 402.

315. So, where it appeared that several
days prior to the execution of a mortgage,
the company had refused to redeem its

bills, and that the day after its execution
the company Avas hopelessly insolvent.

And that after the first act of insolvency,
some of the directors had been called

together for the very purpose of securing
the debt due to the particular creditor, in

contemplation of the insolvencj' of the
company. The mortgage was held to be
utterly null and void as against creditors,

and in direct violation of the letter of the
act. Ibid.

316. A companj- cannot, on the eve of
insolvency, transfer its property to secure
certain favorite creditors, and they claim
the benefit of the jiroviso of the second
section of the act. This proviso was in-

tended to protect a stranger, who, in good
faith, and in total ignorance of the situa-

tion of the company, makes a purchase of

its property, and pays down the consider-

ation money. Ibid.

317. The assignment and transfer of
promissory notes, in rontemjilation of the
insolvency of an incorporated company,
is declared by the act to be utterly null

and void as against creditors; and where a
voluntary preference is given to a creditor,

for the sole purpose of giving liim an ad-

vantage over other creditors, and under
such circumstances that it cannot be said

to be made in the ordinary course of busi-

ness, it is in direct violation of the 70th



CORPOEATIONS, X. 227

Insolvency.

section of the act Receivers, S:c. v. Pater-

son Bank, '2 Stock. 13.

318. Under the seventietli section of the
act, it was held, in order to avoid a .sale or
transfer hy an insolvent corjtoration or its

officers it must a|ii)ear that the corpora-
tion had previously to sucli sale or tran.s-

fer, beconic iusulvent, or suspended its

ordinary business for want of funds. Kin-
sfla V. Cataract L'itij Hank, 3 C. E. (Jr. 159.

319. Under the proviso to said section, a
transfer of notes or property of the bank,
j)rior to suspension, for a valuable consid-
eration, to a bona fide purchaser, without
"knowledge, information, or notice of the
insolvencv," was held to be good and valid.

Ibid.

WIO. The "knowledge, information, and
notice of the insolvency" cannot depend
on mere constructive notice, or what
will put the jjarty un inquiry only. The
terms of the act imply knowledge, either

of the party himself, or imparted to him
by some one who had that knowledge, and
not mere suspicion, supposition, or belief

of himself or of another, imparted to him.
Ibid.

321. A mortgage or other transfer of
the property of a corporation, is void if

made when the corporation is insolvent,

or after it has suspended business, although
the corporation was solvent and had not
suspended business when the resolution
was passed authorizing the execution of
such mortgage or transfer. Welh \'. Rah-
%cay Rubber Co., 4 C. E. Gr. 402.

322 Where a party knows that a bank
has refused, from inability, to redeem its

bills, he must be presumed to know of
their inability to dispose of their property

;

and if, with such knowledge, he contract
with the bank for the purchase of projierty,

he has no equitable claim to the consid-
eration of the court. Suydam v. Receivers,

2 Gr. Ch. 276.

323. Where a bank has become so hope-
lessly insolvent that the directors are
forced to the conclusion that it is incum-
bent upon them at once to close the doors
of the bank, and abandon the objects for

which the institution was incorporated,
the cashier may lawfully meet all demands
made upon it, up to the moment the bank
suspends payment, and all such payments
are valid. But he cannot, while he is deal-
ing out to importunate creditors their legal

demands with one hand, with the other,

place the assets of the bank in his pocket
for absent friends and favorites. The dili-

gent creditor may acquire riglits which the
law will not disturi), but there is a distinc-

tion Itetween a voluntary preference of
a creditor by the debtor, and a payment
forced from him by an importunate credi-

tor. Receivers v. Patprwn Bank, 2 Stock. 13.

324. Creditors. In a proceeding under
the act to prevent frauds by incorporated
companies, the complaina^its and all the

^

applying creditors constitute one party.
The receivers are their common agents,
and the solicitor on record of the com-
plainants is their common solicitor, and
regularly all orders and proceedings should
be in his name. In a proceeding under a
new statute, a i)arty who is honestly seek-
ing his rights should not be cut off by a
mere technical rule. Mechanics Bank v.

Bank of New Brunawick, 2 Gr. Ch. 438
32.'3. If any one of the creditors is so sit-

uated as to render it necessary that he
should be represented separately before
the court, application for that purpose
should be made; and if substantial reasons
are assigned to the satisfaction of the court,
the application will be granted. Ibid.

32ij. A judgment which was not entered
until after the appointment of a receiver,
is not entitled to preference. Kelly v. Ne-
shanic Mining Co., 3 Hal. Ch. 579.

327. Semblf, that a judgment not en-
tered until after injunction granted un-
der the said act, is not entitled to prefer-
ence. Ibid.

32S. In the distriliution of the funds of
an insolvent company, a judgment con-
fessed in contemplation of insolvency and
with the view of preferring creditors, is

entitled to no priority. The debt will be
paid proportionably with the other debts
of the companv. Stratton v. Allen, 1 C. E.
Gr. 229. Supra. | 316.

329. The defendants having neglected to
complete and deliver the machine accord-
ing to contract, the complainants had a
right to regard the contract as rescinded,
and to demand back the money paid.
The}^ are consequently creditors of the de-
fendants entitled to proceed against them
under the act to prevent frauds by incor-
porated companies. American Ice Co. v.

Paterson Co., 7 C. E Gr. 72.

330. A creditor of an insolvent corpora-
tion, who shows a reasonable excuse for

not presenting his claim within the time
limited by the order of the court, will be
admitted at any time before actual distri-

bution, or even after partial payments, if

there be a .surplus in the hands of the re-

ceivers, so as not to interfere with pay-
ments alreadv made Grinnellv. MerchanVs
Ins. Co., ICE. Gr. 283.

331. A creditor does not, by such pre-

sentment, obtain a vested right to a cer-

tain dividend to the exclusion of others.

Ibid. Infra, \ 3()4.

332. The fact that the petitioner was an
ofiB.cer of the corporation, and that the
proceedings to establish its insolvency
were instituted in his name, cannot preju-

dice his right to be let in to prove his

claim before the receivers. Ibid.

333. Ten days allowed to present claim.
IbUl.

334. A debtor of an insolvent bank,
whether his indebtedness has actually ac-

crued or not at the time of the insolvency,
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may set off against his indebtedness to

the receivers, either a deposit in tlic bank
or bills of the bank, bona fide received by
him before the fiiilure of the corporation.

Eeceivers v. Paterson Gas Co., 3 Zab. 283.

See Coxe v. State Bank, 3 Hal. 172.

335. A claim which cannot be allowed
as a set-oflF under the act to enable mutual
dealers to discount, may nevertheless be
allowed as a set-oti'by receivers, under the

act to prevent frauds by incorporated com-
panies. State Bank at New Brunsirick v.

The Receivers, 2 Gr. Ch. 26G ; Brewer v.

Norcross, 2 C. E. Gr. 219.

33G. The act does not confine itself to

legal set-ofts, but refers to just set-offs, and
expressly directs the receivers to allow
them when they ought to be allowed ac-

cording to equity. It gives to receivers an
equitable power, and they are to exercise

it according to the justice of the case. Ibid.

Infra, I 342.

337. Proceedings under the " act to pre-

vent frauds by incorporated companies,"
passed Februarv 16th, 1829. Corrigan v.

Trenton Del Falls Co., 1 Hal. Ch. 232; 3
Hal. Ch. 489.

338. Distribution of the assets. Ibid.;
Smith V. Brown, 3 Hal. Ch. 526.

339. Character of assets, whether legal

or equitable. Ibid.

340. The language of the eighty-second
section of the act to prevent frauds by in-

corporated companies, [Rev. j). 192, ^ 82),

giving the right of appeal to any person
who should think himself aggrieved by
the proceedings of the receivers appoin-
ted under the act, is very comprehensive,
and would seem to have been adopted for

the purpose of embracing every question
which could possibly be brought before
the receivers for their action. Jackson v.

The Receivers, 1 Stock. 205.

341. And the right of appeal is not con-
fined to a creditor who has a naked claim
against the company, but extends to ques-
tions where a set-oft' is involved. Ibid.

342. So, where parties applying to re-

ceivers appointed by this court for a settle-

ment of their accounts with a bank, admit-
ted that the bank held their promissory
note, but claimed a set-oft", and .insisted

that the bank was largely indebted to them
for interest money, commissions, &c., and
the receivers decided upon the accounts of
the respective parties, and refused to allow
the set-ofF. Held, that they were "parties
aggrieved" by the determination of the
receivers, and they could not be denied the
right of appeal given them by the statute.

Ibid.

343. The appellant, in his petition of
appeal, should state his case fully, and the
particulars in which he is aggrieved. By
the answer of the receivers, the issue will

be formally made between the parties. If

the facts are controverted, proof can be
aken in the ordinary w'ay. Ibid.

344. The practice of the court settled in
like cases, until otherwise oi'dered. Ibid.

345. The chancellor may ask the aid of
a jury under the general power of the
court. An issue may be directed if any
matter of fact shall render the intervention
of a jury necessary. But the effect of the
verdict would be very different from that
of a jury under the seventy-eighth section.
Under the latter the verdict would be
conclusive, unless set aside by an order
of the supreme court. If ordered by the
chancellor under the general jDower of the
court, it would be to inform his conscience,
and he Avould not be bound to respect it

unless his judgment approved it. Hol-
comb V. Managers, S:c., 1 Stock. 457.

346. But in such cases, the chancellor
will not ask the intervention of a jury,

unless the case is made a very doubtful
one by the evidence. /6m/.

347. Receivers. The appointment of
receivers is not a matter of course fol-

lowing upon a decree of the court declar-

ing the corporation insolvent. It is a
matter resting in the discretion of the
chancellor. But as a general rule, where
there is a decree of insolvency, receivers

Avill be appointed. The management of
the aftairs of the corporation will not be
left in the hands of the directors, unless it

is shown to be for the interest of the credi-

tors and stockholders that this should be
done. Nichols v. Perry Patent Ann Co., 3
Stock. 126; Parsons v. Monroe Manu/'g Co.,

3 Gr. Ch. 187.

348. It is no objection against the ap-
pointment of receivers, that there are
judgment creditors of the corporation who
are proceeding upon their judgments, or
that the corporation has no property.
Ibid.

349. When it is evident from the ans-

wer that the company is deeply in-

volved, it will ])e declared insolvent, and
the court will apply to it such provisions
of the act, as it shall deem advisable for

the best interest of all concerned. But it

does not follow that receivers should be
appointed. Rawnsley v. Trenton Mutual
Life Ins. Co., 1 Stock. 347 ; Kean v. Colt, 1

Hal. Ch. 365.

350. The application refused, where
neither the protection of the public, nor
the interest of the creditors or stockhold-
ers required it. Ibid; Hager v. Stevens, 2
Hal. Ch. 374.

351. A. held the property of a manufac-
turing company in trust for its creditors,

of whom B. was one to a large amount,
and then for the company. B. held a
mortgage on the proi^erty, and had got
into possession, and was occupying the
property in its appropriate use. A bill had
been filed by the company against A. and
B. for an account, and a decree for an ac-

count had been made against both, and the

master was prdteeding with the account.
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A. had made a conveyance of the prop-
erty to B., and was insolvent, li.'s ability

to resi)ond was admitted. On motion for

the removal of the trustee, and for the
ai)|)ointment of a new trustee or of a re-

ceiver, the court refused to appoint either.

Hivnhun/h Maiif. Co. v. Kdmll, 3 Hal. Ch.
298; 4 Hal. Ch.*141.

.'I")i2. A rcc(>iver ajipointed in another
state recoirnized. Phumix Iron Co. v. N.
Y. Chair Co., 3 Dutch. 484. Coxi-'Licr of
L.vws, gll.

3")o. The receivers derive their power
wholly from the statute. They have no
authority whicli is not conferred by the

act. Runyon v. Farmers Bank, 3 Gr. Ch.
480.

354. It is not necessarj' that the power
should be expressly conferred. It is sufli-

cient if it can be fairly imjdied, or as inci-

dent to a power expressly given. Ibid.

355. The receivers have power to ad-

minister oaths to witnesses in matters
pending before them, which they are em-
jfowered by the statute to hear and deter-

mine. Ibid.

356. They, in the admission or rejection

of testimony, are to be governed by the
rules of evidence. Ibid.

357. The property of the company does
not vest in the receivers, nor does the ap-
pointment of receivers necessarily put an
•end to the corporation. Willink v. Morris
Canal Co., 3 Gr. Ch. 378.

358. The title to the property is not
changed by the appointment of the re-

ceiver's. A power is only delegated to them
to take charge of it and sell it. Ibid.

359. The assignment to the receivers

passes the rights and property of the cor-

l^oration precisely in the same condition
and sul)ject to the same equities, as they
•were held by the corporation. Receivers v.

Paterson Gas Co., 3 Zab. 283.

3G0. The receivers ai-e not regarded as

purchasers for a valuable consideration,
but as the voluntary assignees and person-
al representatives of the corporation. Ibid.

361. The property in the hands of re-

ceivers is considered as in court and un-
der its control, to be administered so as

best to subserve the purposes of equity.
Kinr/ V. Bernj, 2 Gr. Ch. 266.

362. As soon as the assets are withdrawn
from the debtor and placed in the hands
of receivers, the general creditors acquire
rights which the court will protect by
placing all the creditors on an equalitj' as

far as possible. Ibid. Supra, | 33.

363. The receivers have authority to
compel a disclosure of the knowledge
possessed by any person of the afl'airs and
transactions of the company, and a credi-

tor may have such disclosures upon a
projDcr application for that purpose to the
receivers. He cannot maintain a bill for

such discoverv. Sniith v. Trenton Del. Falls

Co., 3 Gr. Ch.505.

364. Nor can a bill l)e maintained by a
creditor of an incorporated company, after
the ajjpointment of receivers, to settle the
validity and priority of claims and encum-
brances uj)on the property of the company.
It is the duty of the receivers to settle pri-
orities, and in so doing to decide upon the
validity of such claims. Ilnd.

365. It would be a delicate matter for
the court, under any circumstances, to di-

rect the receivers to compromise a claim
when in their opinion there could be no
demand against tliem to ail'ect a.ssets in
their hands ; and it would be much more
delicate, in a case where the court has de-
cided that the contract was void and could
not be enforced. Suydam v. The Receivers,

2 Gr. Ch. 276.

366. Where a sum of mrmey was placed
in the bank as a special deposit to meet
a contingency of the l)ank which never
happened, the repayment of the same by
the receiver was held valid. Kinsela v.

Cataract City Bank, 3 C. E Gr. 159.

367. Several payments were made l)y

the bank, but whether before or after sus-
pension, did not clearly api:)ear ; in these
cases the receiver was directed to deal
with them in accordance with the prin-
ciples stated in the opinion. Ibid.

368. Rents accruing after his appoint-
ment, belong to the receiver. Corrigan v.

Trenton Del. Falls Co., 3 Hal. Ch. 489.

369. And to the purchaser of the real

estate after the receiver's sale. Fish v.

Potts, 4 Hal. Ch. 277, 909.

370. The receivers may ratify a sale
made by the company after insolvency,
although such sale is declared void by
the act. Suydam v. Receivers, 2 Gr. Ch.
114.

371. Receivers have a discretion in dis-

posing of the property, for the due exercise
of which they are responsible to the court.

Knott V. Receivers, 3 Gr. Ch. 423.

372. They are entitled at all times to its

advice and protection. Cammack v. John-
son, 1 Gr. Ch. 163.

373. Under the act of March 13th, 1866,

(P. L. 296), the receiver should be vested
with large discretionary powers as to the
mode of sale. Potts v. Neiv Jersey Arms Co.,

2 C. E. Gr. 395.

374. Semble, that the receiver shall sell

the property, irrespective of incumbran-
ces, and pay the incumbrances, according
to their priority, out of the proceeds. But
that the court may direct the i-eceiver to

sell subject to the incumbrances. Kelly v.

Neshanic Co., 3 Hal. Ch. 579. Constitution,
§200.

375. Where three receivers were ap-

pointed a master's report allowing two of

them $3,000 each, and the other $1,400, ac-

companied by depositions of their servi-

ces, was contirmed. McArthur v. Montclair

R. R. Co., Feb. 1876, Chancery.
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XI. Dissolution.

376. If a turnpike company, whose char-

ter has expired by its own limitation, sell

their road and bridges to an individual,

all the franchises connected therewith are

destroyed, and the property is held as pri-

vate property, unprotected by any contract

or franchise'in the charter. Matter of Hu/h-
icay, 2 Zab. 293. See State v. Demott, 2 Gr.

254 ; State v. Snedeker, 1 Vr. 80.

377. A mere agreement to transfer the

property and stock of an incorporated
company cannot affect its legal existence,

nor wiirthe actual transfer of all the real

and personal estate of the corporation, in-

cluding the stock itself, extinguish its

charter. Zinc Co. v. Franklinite Co., 2 Beas.

323. Bridges, | 39, Ante, I .

See Caxals, Eminent Domain, Munici-
pal Corporations, Railroads, Religious
Societies, Townships.

"V. General Provisions.

COSTS.

I. Plaintiff's Right to Recover.

(a) In general.

(6) Statutory restrictions as to amount.
(c) When title to lands is in question.

II. Defendant's Right to Recover.

(a) On verdict.

(b) On non-suit.

(c) On discontinuance,

{d) On demurrer.

(e) Several defendants and some ac-

quitted.

(/) Other cases.

III. Particular Persons.

(a) Executors and administrators.

{b) Infants.

(c) In forma pauperis.

IV. Particular Cases.

(a) Abatement.
(b) Amendment.
(c) Attachment.

' (d) Bastardy.
[e] Certiorari.

(/) Dower.

(g) Ejectment.

(h) Habeas corpus.

(i) Lunacy.

(j) Partition.

[k) Poor laws.

( /
) Probate of wills.

(m) Miscellaneous.

ic)

id)
[e]

(/)

(ff)

[h)

(i)

Security for costs.

Costs of former action.

Tender and payment into court.

New trial.

Double and treble.

Taxation and re-taxation.

Setting off costs.

Recovery.

Miscellaneous.

I. Plaintiff's Right to Recover.

(a) In general.

1. History of allowance of costs. AUev
V. Shurts, 2 Harr. 188.

2. It is a general principle, that the pre-
vailing party in suits, in all courts of law,

is entitled to costs. Hann v. McCormick, 1

South. 109, 111 ; Reeve ads. Eft, 2 Vr. 139,

141 ; State v. Blake, 7 Vr. 443. See Stires v.

Stires, Spen. 52, 56.

3. Costs are given where the plaintiff

recovers damages. Reed v. Chegary, Spen.
616, 617.

4. Where each party succeeds in part,
no costs are allowed. Deivees v. Manhattan
Ins. Co., 5 Vr. 253. Lifra, § 16.

5. Where both parties are wrong, each
should pav his own costs. Cox v. Bennet, 1

Gr. 165. Infra, | 90.

6. Where the plaintiff has omitted to

enter judgment for costs, he cannot re-

cover costs below. IIu7it v. Allen. 2 Zab.

537.

7. If the application for an order grant-

ing permission to take a copy of books,

c'cc, in possession of the opposite part}- is

denied, costs will be allowed; and if the
order is granted costs will be allowed to

the party aj^plying, provided he had before

making the application, requested his ad-

versary to give him the documents sought
for, and had been refused. Condit v. Wood,
1 Dutch. 320. See Anonymous, Pen. 513.

8. If the defendant was entitled to cos^ts,

and none were given to him, the plaintiff
could not complain. Crawford v. Woodruff,
Pen. 277.

9. Upon an appeal from an award of
commissioners as to the value of lands
taken by a city, the court, having nopoweV
to enter judgment, cannot give costs.

Beebe v. Newark, 4 Zab. 47, 50.

10. Until judgment pronounced the right

to costs does not become vested, and it

may be altered by the legislature pendente

lite. Rader v. Road District, 7 Vr. 273.

11. On judgment on bond and warrant
only the four dollars allowed by .statute

can be taxed. Eakin v. Smith, 1 Zab. 97.

12. Plaintiff cannot recover costs of
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copies or exemplifications of recordsmsed
as evidence on the trial. Den. v. Johujion,

1 (Jr. 1 .")('..

i;?. Where a defendant removes an in-
dictment into the supreme court and car-

ries it down to the circuit for trial, the at-

torney for the state cannot tax his costs as

in a civil action, hut is entitled only to his

regular fees as in criminal cases. State v.

Reed, 8 Hal. 178.

14. There is no provision in the fee bill

for revenue stamps, and there is no more
authority to charge for stamps than for

stationery, or copies of deeds. Ferguson
ads. State', 2 Vr. 289.

15. Costs cannot be awarded on a suc-

cessful motion to set aside a return of
surveyors as laying out a roatl ; tliere is

no statute in settled j)ractice to authorize
it. In re Highway, 2 Zab. 298.

16. On report of referees, where no
damages or costs were found for the
plaintiff, the defendant must pay an equal
moiety of the costs. Den v. Exton, 1 South.
173a; Anonymous. Pen. 228.

17. A judgment of amercement against
a sheritf', improvidently entered, was set

aside without costs to be paid by either

party. Le Roy v. Blauvelt, 1 Gr. 341.

(b) Statutory restrictions as to amount

18. The plaintiff is not entitled to costs

in the supreme court, on a motion in

arrest of judgment where the verdict is

for a less sum than two hundred dollars.

Stille V. Jenkins, 3 Gr. 302.

19. The act of 1797, to prevent suits

under a certain sum, being brought in the
supreme court, does not repeal or modify
the act of 1774, for the more speedy recov-
ery of legacies, on the subject of costs.

Meeker v. Arroivsmith, 1 Harr. 228.

20. Affidavit that the debt exceeds $60,
does not entitle plaintiff to costs in su-

preme court, on a judgment under $200.
Boudinot v. Lewis, Pen. 566.

21. If suit on a replevin bond is

brought in superior court, and judgment
for less than $60, no costs are allowed.
Hughes v. Hughes, Pen. 577.

22. In an action of trespass, if plaintiff

recovers less than £50 damages, he shall

not recover costs. White v. Hunt, 1 Hal.
415.

23. The rule is the same, whether the
damages are assessed by a jury on the trial

or on writ of inquiry. Ibid.

24. Full costs allowed on judgment for

$44.86, in a cause removed by habeas
corpus, as the affidavit for bail, exceeded
$100. White v. Cooke, Pen. 898.

25. On a judgment for less than £50, in
the supreme court, no costs are allowed.
Vote v. Covenhoven, Sept. 1791, Coxe 137,

171 arg.

26. An action upon a record is not
within the provisions of the act of assem-

bly which denies costs when the judgment
obtained does not amount to £50. Barra-
diff v. Griscom, Coxe 193.

27. ScnMe, that in tiie supreme court in
case of verdict for the plaintiff, if the
value of the i)roperty in dispute exceeds

$200, the plaintilf, vuider the statute is en-
titled to costs. Hunt V. Chambers, 1 Zab.
620; S. GSpen. 109.

28. The value of the property in replevin
may be inquired into, but the amount at
which it was appraised will be taken to
be the value, until the contrary is shown.
Ibid. Infra, ^ 156.

(c) When title to lands is in question.

29. In an action of trespass on the case
for overflowing lands, brought in the su-
preme court, if the title is actually
brought in question by the evidence of the
defendant, the plaintiff though he recovers
less than two hundred dollars, will be en-
titled to full costs. Hunt v. Morris, 7
Hal. 175.

30. To a declaration, which was general,
the defendant pleaded liberuni tenementuni,

the plaintiff new assigned, describing the
close as Chambers' lane in both counts of
the declaration; to one count of the new
assignment no new plea was filed, and to
the other the defendant pleaded a public
and common highway ; a verdict was ren-
dered for plaintiff for .$4 damages. Held,
that the plea of public highway was not
a plea of title to lands, and that the
plaintiff could not recover costs. Cham-
bers v. Wambough, 4 Dutch. 531.

31. If an action wherein the title to land
must come in question be commenced in

the common pleas, and be removed by the
defendant into the supreme court, the
plaintift' shall recover full costs, although
the judgment in his favor be less than
$200. Hankinson v. Baird, 1 Hal. 130.

32. Where the declaration in this court
is for the same trespass as that in the suit

commenced in the justices court, and the
plaintiff new assigns and damages under
two hundred dollars are assessed upon a
plea of guilty as to part of the newly
assigned trespass, the plaintiff will recover
costs. Van Pelt v. Phillips, 4 Zab. 560.

33. Where an action of trespass quare
clausum /regit is brought in a justices court
and title pleaded, and a suit for the same
trespass brought in the supreme court
thereupon, although the suit in the court
below is not referred to in the pleadings,
this supreme court will take notice of
that fact upon the plea being produced,
countersigned by the parties so as to

enable them to award costs. Ibid.

34. In suit in which the right to a pew
comes in question, plaintiff in circuit is en-

titled to full costs, though verdict for less

than 100 dollars. Presbyterian Church v.

Andruss, 1 Zab. 325.
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35. The plea libernm tenementum puts the

title in question, and where a verdict of

six cents damages was rendered for the
plaintiff, he was entitled to costs. Build v.

Stille, 1 Harr. 263.

36. In an action for overflowing his
lands to the jDermanent damage of the
freehold, the plaintiff is entitled to full

•costs, though he recovers not naore than
five dollars damas;es. Dixon v. Scott, 3

Harr. 430.

37. If it appear, on inquiry, that the pro-
duction of the plaintiff's title was neces-
sary to enahle him to maintain his action,

he is entitled to his costs. Dickerson v.

Wadsworth, 4 Vr. 357.

38. The inquiry may be made by affida-
vits, or by the examination of witnesses
ore tenus. Ibid.

39. Plaintiffs complaining of injuries not
exceeding $100, are compelled in many
cases, at the hazard of losing their costs to

institute suits in a justices court, notwith-
standing they are actions in which the
title to land may come in question. Tin-
dall ads. Tindall, Spen. 146, 148, Hornblower,

II. Defendant's Right.

(a) On verdict.

40. Upon entering judgment the de-
fendant is entitled to tax the costs of all

proceedings subsequent to the filing of the
posted and report of the referee. Dean v.

Susade, 8 Vr. 50.

(b) On non-suit.

41. Where the defendant moved the
plaintiff's non-suit for not trying his cause
at circuit, when he offered to proceed, but
was prevented by the court, because he
did not produce a paper he had promised
to produce for the defendant's use, costs
were denied the defendant. Anonymous,
Pen. 513.

(e) On discontinuance.

42. A party who fails to pursue his no-
tice of a motion or proceeding in this

court is liable for costs. Reeve ads. Eft, 2
Vr. 139.

43. The plaintiffs moved for leave to

discontinue, which was granted on pay-
ment of costs. Peltier v. Pennington, 2
Gr. 312, 313.

(d) On demurrer.

44. On demurrer by plaintifi'to the plea
of the defendant, costs abide the event of
the suit. Garr v. Stokes, 1 Harr. 403, 410.

(e) Several defendants, and some ac-
quitted.

45. Where a verdict was rendered in
favor of one of two defendants, and no cer-

tificate made by the court that there was
reasonable cause for making him a defend-
ant, a rule was entered in his favor for his

costs of suit. Abrams ads. Flatt, 2 South.
544.

(f) Other cases.

46. Costs of view must be paid by the
party applying for it. Den. v. Reed, 1
South. 350.

47. And for summoning a struck jury.
Den. V. Stiger, 1 South. 360.

48. Where defendant puts off a cause on
affidavit, he will not be compelled to pay
costs of a jury struck by plaintift'. Kennedy
v. Dixon, i Hal. 159.

49. If a trial goes off on account of a de-
fect or mistake of the judge or sheriff in
making out the panel of a struck jury, the
plaintiff" not obliged to pay costs. Gibbons
ads. Ogden, 2 Hal. 122.

50. In the taxed bill of costs on a rule
for restitution, attorney and counsel's ar-

gument fee allowed. McChesney v. Rogers,

3 Hal. 272.

51. On setting aside an irregular pro-
ceeding, the party against whom it has
been taken, is not liable to costs. Boggs
V. Chichester, 1 Gr. 209.

52. Costs were allowed to a defendant
who had succeeded on a motion tore-tax
a bill of costs. State v. Allen, 2 Dutch. 147

;

Reeve ads. Eft, 2 Vr. 139, 141.

Contempt, | 47.

III. Particular Persons.

(a) Executors and Administrators.

53. On an action brought by administra-
tors against a railroad company for injuries

resulting in the death of their intestate,

they are not liable for costs, on a verdict for

the defendants. Kinney v. Central R. R.
Co., 5 Vr. 274.

54. The supreme court will not make a
rule on executors, to enforce the payment
of costs in an action of ejectment brought
by their testator, but will leave the liability

of the executors for such costs, to be settled

in an action to be brought against them
by the defendants in ejectment. Cottrell

ads. Den., 3 Gr. 344.

55. An administrator suing in trover for

goods converted in his own time and from
his own possession, is liable for costs, if he
fail in his suit. Norcross v. Boulton, 1 Harr.
310.
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~)Ct. The true rule is, that if it is not ne-
cessary for the phiintiff to name hiin.solf

executor or administrator, lie shall pay
costs ; but if his title to the action, comes
to him in his rei)resentative character, and
he can sue only as such, he shall be ex-

cused, if he fail in the action. Ibid.

57. If an executor or administrator ])lead

payment with notice of set-oti' under the

statute, and obtain a verdict for a balance
due to his testator or intestate, he may
have juduinent and execution thereon
with costs, if the ijlaintitl'sucd in his own
right, but if he sued as executor or admin-
istrator, no judgment can therein be en-

tered against him for such balance, but it

becomes a debt of record, the truth of
which cannot be questioned, and which
can be enforced only by action of debt or
by seitr facias, and which must be re-

s{)onded to according to the laws regulat-

ing the administration of estates. Shinn v.

Paterson, 2 Harr. 8:22.

58. In an action for a legacy the costs

and expenses of auditing and stating the
•executor's accounts, upon a plea of want
of assets, as well as the costs of suit gen-
erally, will be awarded against the defend-
ant de bonis propriis, if he has been faulty

in not paying the legacy, or any part of it.

Meeker v. Arrowsmith, 1 Harr. 228.

59. Whether faulty or not, is a question
for the court, upon the facts of the case,

as reported by the auditors ; and the court
are not concluded by their opinion on that
point. Ibid.

60. If executors plead the general issue

and also plene administravit and jAene ad-
tiiinistravit pnetcr, &c., the plaintiff will be
entitled to costs, upon a judgment of

assets quando acciderint, if the general
issue is found in his favor. Speer v. Van
Houten, 4 Harr. 46.

(b) Infants.

61. See Security for costs, H 132-4.

(c) In forma pauperis.

62. Where it appears by affidavit that

a defendant is not worth .$50, or is a pau-
per receiving support from a township,
she may, upon ap{)lication to the court,

have a solicitor and counsellor appointed
for her, and be permitted to defend in

forma pauperis, although the act extends
only to complainants. Queri/. Whether
this decision would apply to costs. Pickle

V. Pickle, July, 1823, Chancery.

lY. Particular Cases.

(a) Abatement.

death of a testator, cannot be recovered
by his executor. Iii;/;/s v. Tyson, Coxe 34.

64. Where the plaintitf summons two
and declares against one, the defendant
should move to set aside proceedings, in-

asmuch as upon oyer and plea in abate-
ment, he recovers no costs against the
plaintiff if he succeeds. Bank of Neiv
Brunswick v. Arrowsmith, 4 Hal. 284.

65. Where a suit abates by the death of
a party, no costs will be awarded. An ex-
ception has been made to the general rule
in cases where the costs are payable out of
a particular y'iouZ, or are connected with a
duty towards the party claiming costs.

Sears v. Jackson, 3 Stock. 45.

66. No costs are given, either under the
statute or by practice, if the comjjlainant
or his representative elect not to proceed.
Benson v. Wolverton, 1 C. E. Gr. 110.

67. Where suit abated by the death of

the defendant, the plaintiff is not liable for

costs. Den. v. Sinnickson, 2 Gr. 193.

(b) Araendment.

68. A party applying to amend a declar-
ation after a special demurrer to it has
been filed, must pay costs. Rogers v. Phin-

ney, 1 Gr. 1 ; Den. v. Seagrave, 1 Harr. 357

;

Den. v. Ganoe, 1 Harr. 439 ; Gondii v. Neigh-

bor, 7 Hal. 320; Lanning v. Shute, 2 South.

778.

69. A plaintiff will be allowed to amend
his writ and declaration without payment
of costs, where the practice and law have
been unsettled. Williamson v. Updike, 2

Gr. 270. See Perrine v. Applegate, 1 Mc-
Cart. 532.

70. A defendant may amend his plea
after a demurrer, on payment of costs.

Stevens v. Bowers, 1 Harr. 16, 20.

71. Leave to amend the replication on
payment of costs, was granted. Budd v.

Stille, 1 Harr. 263, 264.

72. Amendment of scire facias allowed,

on pavment of costs. Gondii v. Gregory, 1

Zab. 429, 431.

(c) Attachment.

73. If, in attachment, the plaintiff, or

any applying creditor of the defendant,

obtains judgment for any amount in the

supreme court, although below $200, or be-

low $50, he recovers full costs. Hanness
v. Smith, 1 Zab. 496.

74. If a defendant in attachment give

bond pursuant to the statute, and u^Don

his own motion have the attachment dis-

solved as to all the creditors, who have
put in their claims, they will be entitled

to costs, if they recover any sum again.st

the defendant, although it be less than fifty

dollars. Reed v. Ghegaray, Spen. 616.

63. The costs of a suit abated bv the
;

See Attachment, § 165, Constable, § 18.
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(d) Bastardy.

75. An order for the payment of costs

by the parent is unauthorized and errone-

ous. Tyrrell v. Woodbridge, 3 Dutch. 416.

(e) Certiorari.

70. A plaintiff in a certiorari to the or-

phans court, although successful in the

suit, is not entitled to costs. Stiersv. Stiers,

Spen. 52.

77. If the record from the supreme
court shows that that court has awarded
costs on a reversal of a judgment or pro-

ceedings removed there by certioran, this

court will reverse the judgment, as to

costs, although the judgment in all other

matters be affirmed. In such case the de-

fendant in error is not entitled to costs in

this court. State v. Brotvning, 4 Dutch. 556.

78. If a certiorari is quashed for want of

jurisdiction in this court, the defendant's

attorney will be entitled to his taxed bill

of costs. Montgomery v. Bruere, 6 Hal. 168.

79. Costs disallowed defendant in certio-

rari, where the judgment of the justice is

partly reversed. Ilinchman v. Cook, Spen.

271.

80. No costs awarded on reversal of a
judgment on certiorari—secus on affirm-

ance. Jewell V. Arwine, Coxe 38 ; Hann
V. McCormick, 1 South. 109, 110, lll._

81. Costs allowed to defendant in cer-

tiorari, an insolvent debtor, on aflB.rinance

of his discharge by the court of common
pleas. Alter v. Shurta, 2 Hnrr. 188.

82. Where a writ of certiorari has been
returned two years without any proceed-

ings being had, the court will affirm the

judgment with costs on that ground with-

out considering the reasons. Ferrell v.

Rogers, Coxe 228.

83. Costs on certiorari will not be ad-

judged against a party who had com-
menced proceedings before an act legali-

zing bounty tax was passed. State v.

Collector of Bridgewater, 2 Vr. 134. [Rev.

Certiorari, I 8]

.

(f) Dower.

84. No costs can be recovered in dower
when the jury do not find that the hus-

l)and died seized. Fisher v. Morgan, Coxe
125; Sheppard v. Wardell, Coxe 452.

85. The demandant in dower is entitled

to costs when by verdict or otherwise she

recovers damages. Martin v. Martin, 2

Gr. 125.

(g) Ejectment.

86. In the action of ejectment, there

are but three cases in wliich the court will

interfere in behalf of a defendant, or re-

quire the plaintiff to give security for

costs. (1) In the case of an infant lessor

of the plaintiff. (2) If the lessor of the

plaintiff resides abroad. (3) Where there
has been a former ejectment, and then the
rule is only to stay proceedings until the
costs of the former suit are paid. Stale

Bank v. Evans, 2 Gr. 298.

87. This court will not make a rule on
the lessor of the plaintiff to pay costs on
a judgment of non-pros against him for

refusing to join in the consent rule.

Anonymous, 3 Hal. 268.

88. Not being a party to the record, he
is liable for costs under the consent rule
only. Den. v. Hayne, 1 Zab. 245.

89. Where a judgment against a casual
ejector is set aside in consequence of a
defect in the affidavit proving service of
the declaration in ejectment, if the tenant
has been turned out of possession, a writ

of restitution will be ordered with costs.
Den. V. Applegate, 7 Hal. 321.

90. Where judgment and execution
against the casual ejector had been irreg-

ulai'ly signed and issued, both parties
being in default, the court ordered the
judgment set aside and a writ of restitu-

tion to be issued and executed at the ex-

pense of the defendant, and that the costs

of the judgment and writ of possession
and of motion abide the event of the suit.

Keen ads. Den, 2 Harr. 313.

(h) Habeas corpus.

91. The court will not compel the prose-

cutors of writs of habeas corpus whose ob-

ject is to have persons detained as slaves,

liberated, to pay costs in case their attempt
is unsuccessful. State v. Frees, Coxe 259.

(i) Lunacy.

92. A party prosecuting an inquisition

of lunacy, in good faith, will not be con-

demned in the costs of resisting the com-
mission, /n matter of White, 2 C. E. Gr.

274.

93. The costs of a petition, filed by the
guardian after the filing of the master's

report in the cause, alleging apprehension
lest the lunatic's interest should suffer by
delay in the suit, and praying that the

cause might be proceeded with and her
interest protected, allowed; costs of an
order of reference, ol)tained by the guar-

dian, and of the master's report thereon,

disallowed. Search v. Search, 11 C. E. Gr.

110. Infra, g 185.

(j) Partition.

94. In partition suits the costs of the

proceedings as well as the partition itself,

will be charged upon the several shares

in proportion to their respective values.

Coles v. Coles, 2 Beas. 365.

95. Counsel fees do not properly con-

stitute a part of the costs and e.<penses to

be charged against the owners of the sev-

eral shares. Ibid.
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96. Tlie court will allow to the com-
missioners such sum beyond the usual

fees fixed by the statute as may be proper.
Ibid.

97. The report of the commissioners
designating the boundaries of the several

lots, with the nuip, constitutes the usual
return ; but the cost of making a field

book will be allowed. Ibid.

98. A charge for drawing the return is

proper. Ibid.

99. The costs of a copy of the return
for record in the county clerk's office al-

lowed in this case. Ibid.

100. Costs and expenses of defendants
will be allowed out of proceeds of sale.

Hall V. Piddock, G C. E. Gr. 312 ; See 3Iatter

of Partition, tl-c, 3 Hal. 88.

(k) Poor laws.

101. In pauper cases, the successful

party may recover attorney's fees, the
same as is allowed by the fee bill in other
causes ; and also reasonable counsel fees, i

Hopewell v. Amwell, 2 Hal. 4; Trenton v.

Maidenhead, and Northampton v. Stafford,
j

2 Hal. 4, 5, in arg.

i

(1) Probate of wills,
i

102. It is usual to allow the costs of
both parties incurred in contesting a will

'

to be paid out of the personal estate, ex-
;

cept where it appears that the conduct of
i

one or other of the parties is frivolous,

oppressive or fraudulent. Day v. Day, 2
Gr. Ch. 550.

103. Counsel fees should also be allowed
to the executor who offers the will for pro-
bate, and in proper cases counsel fees may

j

be allowed to both parties out of the estate.

Ibid. ; King v. Berry, 2 Gr. Ch. 261.

104. In paying the costs and expenses of
probate the appellants were allowed their

expenses, taxed costs and reasonable coun- ,

sel fees. Stackhouse v. Horton, 2 McCart.
202, 232.

I

105. The legatee seeking a construction i

of the will to gratify her own wishes, and
against the obvious intent of the testator,

bill dismissed ; legatee to pay her own
costs. Ely V. Ely, 5 C. E. Gr. U.

106. Where there is a fair ground for re-

examination, costs ought not to be award-
ed against the appellant, though the de-
cree be affirmed. Goble v. Grant, 2 Gr. Ch.
629. .

1

107. In cases of doubt, requiring full

investigation, costs before the orphans
court, and also the costs of appeal, with
reasonable counsel fees on the hearing,
will be directed to be paid out of the tes-

tator's estate. Whitenack v. Stryker, 1 Gr.

Ch. 9.

108. When children of the testatrix go
beyond proving that she executed the will

understanding that it was her testament-

ary act, and continue litigation by a pro-
tracted inquiry into the capacity of the
testatrix, it is in the discretion of the
court to allow contestants' costs, or to al-

low costs against them. Collins v. Townleu
6 C. E Gr. 353.

109. The allowance of costs to a caveator
though he fail to support the caveat has
become too general. Canfield v. Ball, 4
Hal. Ch. 582.

110. The costs and counsel fees of the
party oft'ering the will for probate ordered
to be paid out of the estate, because of
the absence of direct proof of fraud on
the part of the party ofi'ering it, or of
knowledge on his part that it was surrep-
titious, although he was a large beneficiary
under it. Boylan v. Meeker, 2 McCart. 310.

111. The cost of establishing the will,

and of taking out letters of administra-
tion, ordered to be jjaid out of the estate,

the burden falling upon the residuary
legatee, by whose act the costs were occa-
sioned. Wyckof V. Wyckoff, 1 C. E. Gr.
401.

112. An executor propounding a will

for probate, acting in good faith, is entitled

to costs outof the estate, whether probate be
granted or refused. Perrine v. Applegate,
1 McCart. 531 ; Annin v. Vandoren, 1 Mc-
Cart. 136.

113. The act of 1855 is little more than
a legislative recognition of the correct
practice of the court, difiering only in this,

that it allowed the court no discretion, but
made the rule compulsory, that in all

cases where the will was admitted to pro-
bate, if the party contesting the will exam-
ined any witnesses other than the subscrib-
ing witnesses he should pay costs to the
successful party. Ibid.

114. The operation of the act of 1861 is

not to restore the erroneous practice, but
simply to give to the court the discretion
which it formerly exercised. It should
not be so construed as to give the least

sanction or countenance to the practice of
burthening estates with the entire costs

of a controversy waged unsuccessfully
against the validity of a will. It must be
an extreme case that would justify a
court in giving costs to an unsuccessful
party in contesting a will. Ibid.

115. The eff"ect of the two acts is, that if

the party contesting the will " have no
reasonable cause therefor," he must pay
the costs of both parties. If he have rea-

sonable cause therefor, that fact may, in

the discretion of the court, exempt him
from the payment of costs to the success-

ful party, but will not of itself entitle him
to costs out of the estate. Ibid.

116. When probate is granted, if the
party contesting the validity of the will

merely cross-examines the subscribing wit-

nesses to the will, and other witnesses, if

any, on the part of the probate, he is not
charged with costs. Ibid.
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117. If he sets up insanity, or calls wit-

nesses other than the subscribing witnesses

to the will, he will be required, at the dis-

cretion of the court, to pay costs to the

opposite party. Ibid.

118. If probate be denied, the party con-
testing the validity of the will is entitled

to costs out of the estate. Ibid
119. It is an equally well settled general

rule that the next of kin or legatee under
a former will is entitled to public and full

probate of a will by the subscribing wit-

nesses. He will not therefore be con-

demned in costs for requiring such probate,

if he merely interrogates the witnesses in

.support of it, unless his conduct be cleai'ly

vexatious. Ibid.

120. Inasmuch as the question of the
operation of the statutes of 1855 and 1861
upon the question of costs, and the pro-

per practice under them, was a new one,

and proper to be considered and settled in

this court, the decree appealed from w'as

affirmed without costs against the appel-
lants. Ibid.'; Wiickntt' V. Wyckoff, 1 C. E.
Or. 401.

(m) Miscellaneous.

121. After the sherifi's retvn-n non est, on
a ca. sa. and a summons served on the bail,

upon the recognizance, the bail 'having
surrendered the princij^al, must pay costs

before the action against them will be dis-

missed. Cockran ads. Drake, 3 Harr. 9.

122. It seems that a creditor is not al-

lowed the costs of proving his claim before

the master. But a creditor complaining
of the proceedings before the master in

settlement of the receivers' accounts, may
be allowed his costs, to be paid out of the
fund, or by the receivers, at the discretion

of the court. Richards v. Morris Canal Co.,

S Gr. Ch. 428.

123. The allowance of costs in quo war-
ranto is in the discretion of the court.

State V. Tolan, 4 Yr. 196.

V. Gexeral Provisions.

(a) Security for costs.

124. A non-resident prosecutor of an ad-
ministration bond, shall give surety for

€osts, if required. The Governor v. Sureties,

Pen. 551.

125. The right of a defendant in equity

to require from the complainant, who is

resident abroad security for costs, does not
rest alone on the provisions of the statute.

It is an ancient and well established rule,

that if the complainant is resident abroad,
the court, on the application of the defen-

dant, will order him to give security for

costs, and in the meantime will direct all

proceedings to be stayed. Newman v. Lan-
drine, 1 McCart. 291.

126. Nor is it necessary that the com-
plainant should reside out of the state at

the time of tiling his bill to entitle the de-
fendant to the order. It will be granted
if the complainant goes abroad to reside
after the commencement of the suit. Ibid.

Infra, ? 331.

127. If after knowledge of the non-resi-
dence, defendant takes any step in the
cause before applying the order, he thereby
waives security for costs. Ibid.

128. When the defendant's affidavit or
an apjjlication for security fails to show
clearly that the defendant did not know of
the complainant's removal before taking
the last step in the cause, the application
will be denied. Ibid.

129. Rule for security for costs in eject-

ment may be granted after issue joined.

Den. V. Wilson, 2 South. 680.

130. Rule to stay proceedings till secu-
rity for costs is filed, refused when some
of the plaintiffs are non-residents. Anon-
ymous, Pen. 886.

131. The defendant in ejectment will not
be compelled to enter security for costs,

on the ground, that he had removed out
of the state after entering into the common
rule. Den. v. Inslee, 1 Hal. 475. Supra, I

126.

132. Infant plaintiffs residing in the
state are not required to give security.

Corfheal ads. Moorehouse, 1 Zalx 335.

133. Where an infant plaintift" residing

out of this state sues by a prochein ami
residing in the state, the defendant by the
statute is entitled to securitv for costs.

Ibid.

134. \\\\QYei\\Q prochein ami is irrespon-
sible, the court may order security or ap-
point one responsible. Ibid.

135. Where the defendant was unable
to find who or where the plaintiff' is, or
his i^lace of residence, the court granted a
rule that the plaintiff' file security for costs.

Mulford V. Geschiat, 1 Harr. 272.

136. Plaintiffs in certiorari, residing out
of the state, will be required on motion
and affidavit to that effect, to give security

for costs, and proceedings will be stayed
till such security be given. Scull v. ^s-
signees, S:c., 3 Gr. 430.

137. Where the plaintiffs (a foreign cor-

poration) filed their declaration in season,

the court refused an application to require

them to file security for costs made by tlie

defendants at the tei'm next after the re-

turn of the writ, who oft'ered no excuse for

neglecting to make an earlier application,

nor any affidavit of merits. Mechanics
Bank v. Godwin, 2 Gr. 439.

138. The court will not annex to a rule

for a trial at bar, the condition, that the
plaintiff's give security for costs, though
the plaintiff's are an insolvent and ir-
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responsible corporation. State Bank v.

Evans, 2 Gr. 2*J8.

139. A corporation created by a law of

this state, ami t\)r purposes to be carried

on within its jurisdiction, although it has
no proi)erty within the state, is not a non-
resident within the meaning of the statute

respecting security for costs. Penua. and
X. J. Boat Co. V. Andirtcs, 3 Hal. 177.

140. The court will not impose upon a

party applying for a commission to exam-
ine witnesses out of the state, the terms of

payment of costs to his adversary. Eou-
mar/e v. Mechanics Ins. Co., 7 Hal. 95.

141. A plaintiff who resides in this state,

and brings a certiorari to remove a judg-
ment rendered against him in an action

of forcible entry and detainer, will not be
required to tile security for costs, though
it is proved that he is unable to pay the
costs if the decision is against him. Smith
v. Williamson, C, Hal. 315.

142. This court will not order the plain-

tifts to give security for costs upon the
ground that Ijut one of the plaintiffs

resides in this state, and that he had sev-

eral years before the commencement of
the suit taken the benefit of the insolvent
law. Den. v. Bo(iua,b Hal. 192 ; State Bank
V. Evans, 2 Gr. 298, 300.

143. The affidavit of non-residence, to

obtain security for costs, may be made by
a party in the cause. May v. Morton, 3

Hal. 177.

144. The prosecutor in a writ of habeas
corpus need not enter security. State v.

Lyon, Coxe 403.

(b) Costs of former action.

145. A court may legally stay the pro-
ceedings in a second action, until the costs

of a former action brought by the same
plaintiff for the cause of action, shall be
paid. Sooy v. M'Kean, 4 Hal. 8(5; Siring v.

Inhabitants of Upper Alloivays, 5 Hal. 58;
Den V. Thompson, 2 Gr. 193 ; Anonymous, 1

Harr. 415 ; Cooper v. Sheppard, 4 Hal. 96
;

Den v. Matlack, 2 Harr. 354.

146. Where a bill has been dismissed or
demurrer allowed, and another bill is filed

for the same matter, this court will stay
proceedings in the second suit till the costs

of the former are paid. Updike v. Bartles,

2 Beas. 231.

147. Equity in this particular adopts the
pjractice of law. Ibid.

148. Where a suit at law has been dis-

continued by a plaintiff voluntarily, or
through the negligence or default, in any
way of the plaintift", and a new suit is

brought for the same cause of action, or
where a second suit is brought to try the
same question over again, as in ejectment
suits to try the same title, a court of law
will order the second suit to be stayed
until the costs of the first suit are paid.
Sears v. Jackson, 3 Stock. 45.

149. B., as trustee for F., held a bond
and mortgage as a trust fund. By the
terms of the trust, F. had the right, upon
B 's death, to name a new trustee. B.
filed a bill to foreclose the mortgage, and
the suit abated in consequence of his
death. 8., a new trustee, nominated by
F., filed a new bill. The court refused to
compel S. to jiay the costs of the first suit

before proceeding in the suit instituted by
him. Ibid.

150. A court will not stay the proceed-
ings in a second suit until the costs of the
first suit have been paid, unless in the
first suit the party was legally liable for

the costs. Ibid.

151. An injunction restraining an
ejectment was dissolved, and the order of
dissolution appealed from and afiirmed,
the dissolution and affirmance being both
with costs. A motion that further pro-
ceedings on the bill be stayed until the
said costs be paid was denied. Van Walk-
enbergh v. Bahuriy Bank, 4 Hal. Ch. 560.

152. When, upon the trial day, the de-

fendant moves to non-suit the plaintiff' be-

cause the costs of two former suits for the
same cause of action have not been
paid, and the plaintiff" offers to pay the
costs forthwith, and the defendant is not
prepared with his bills of costs or to show
the amount of costs due, he is not entitled

to a judgment of non-suit. Janeway v.

Skerritt, 1 Vr. 97.

153. After notice of trial, the defendant
cannot move to put off the trial until the
costs of a former ejectment be paid, with-
out notice that such motion would be
made ; nor can it prevail in any circum-
stance if the costs be demanded on an
ejectment which had been decided in a
state court. Den.x. Bacon, 4 Wash. C. C. 578.

154. A defendant is not entitled to re-

cover co.sts on quashing plaintiff^'s writ, be-

fore an appearance entered, and the court
will not stay the proceedings in a second
action until the costs of quashing a writ
in a former action be paid, unless the de-
fendant has entered his appearance to the
former action. Coxe v. James, 4 Hal. 378.

155. Where the court granted the plain-

tiff leave to discontinue at any time with-
in twenty daj's, and an entry of the dis-

continuance was made in the minutes of
the court, within that time, and the
amount of the taxed costs left with the
clerk of the court for the defendant, or his

attorney. Held, that the suit was not dis-

continued till the payment, or at least till

the tendering of the costs to the defendant
or his attorney; and if in such case a sec-

ond capias has been issued, and the de-
fendant arrested, the arrest will be set

aside, and the bail bond be delivered up to

be cancelled, on the defendant filing com-
mon bail. The court will require the
plaintiff to pay the costs of the applica-

tion. Peltier ads. Receivers, 2 Gr. 391.
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(c) Tender and payment into court.

156. If the defendant pay money into

>court, either upon the whole or any single

(Count in the declaration, he must pay costs

up to the time when the money is paid in,

although the plaintifi' should proceed and
recover no more than the amount paid in.

^tate Bank v. Holcomb, 2 Hal. 193.

157. The sum paid into court is so far to

be considered a part of the sum recovei'ed

as if both together amount to more than
$200, to entitle him to costs in the su-

preme court, under the act. {Rev. Prac-
tice of Law, I 2(38). Ibid.

158. Quenj. Where money is paid upon
x)ne count of the declaration, whether the
defendant must pay the costs of the other
counts. Ibid.

(d) New trial.

159. The order of court setting aside a
verdict and ordering a new trial upon
payment of costs by the plaintiti', renders
the payment thereof a condition prece-
dent, without performance of which, or
until a demand of the taxed bill is made,
and a tender of being ready to pay it, the
cause cannot be noticed again for trial.

Somers ads. Sloan, 3 Harr. 4<3.

160. The intimation of a contrary rule,

in the case of Gilliland v. Rappleyea, 3 Gr.

142, overruled. Ibid.

161. Where a new trial has been granted
the plaintift'on his paying costs of a former
trial, the court may refuse to hear the new
trial until the costs of the former trial are
paid, or enforce the payment by attach-
ment, or order the plaintiti' non-prossed if

not paid and the cause brought to trial

within a certain time. Gilliland v. Rapple-
yea, 3 Gr. 138.

162. The awarding of costs upon grant-
ing a new trial is discretionary with the
court. Justices of Burlington v. Fennimore,
Coxe 293 ; Cox v.' Bennet, 1 Gr. 165.

163. Where the jury have made a pal-

pable mistake, and a new trial is in con-
sequence allowed, costs ought not to be
awarded. The order for costs must be
contained in the rule for a new trial. Af-
ter the new trial it is too late to annex a
condition. Ibid.

164. Costs in common pleas, and of re-

versal of their judgment of non-suit, re-

fused to defendant upon a judgment in his

favor, on venire de novo. Waters v. Van
Winkle, Pen. 804.

165. Where a new trial is granted in

consequence of the error or mistake of the
judge at the circuit, the rule is that costs

of former trial, as well as those of the pro-

ceedings on the motion for a new trial,

shall abide the event of the suit. Den. v.

Bilderback, 1 Harr. 496.

166. Where a new trial is ordered and
}io mention of costs is made in the rule,

the party ultimately successful shall re-

cover the costs of the former trial. Den.
v. Morris, 3 Hal. 213 ; Deri. v. Bilderback, 1
Harr. 496.

167. The new trial is sometimes ordered
upon the payment of costs. Den. v. Mor-
ris, 3 Hal. 213. De7i. v. Allen, May, 1806 and
Yard v. Carman, May, 1807, 3 Hal. 214;
Somers ads. Sloan,. 3 Harr. 46; Den. v.

Hayne, 1 Zab. 246.

168. It is sometimes ordered, without
the pavment of costs. Den. v. Morris, 3
Hal. 213, Den. v. Driver, May, 1793. Den.
V. McPeake, Xov. 1807, Chamberlain v. Let-

son, Feb. 1819 and State Bank at Elizabeth
v. Ayres. May, 1824, 3 Hal. 214.

169. It is sometimes ordered with costs
to abide the event of the suit. Den. v.

Morris, 3 Hal. 213 ; Townsend v. Johnson,
Nov. 1810 and Wilson v. Wilson, Feb. 1822,
3 Hal. 214; Salter v. Kirkbride, 1 South.
223 ; Strong v. Linn, 2 South. 799 ; Den. v.

Hunt, Spen. 487. 493.

170. Any interference with the jury will

vitiate a verdict in favor of a party, and
the verdict will be set aside with costs if

such interference appear to be criminal

;

but if the result of ignorance or inadvert-
ence without costs. Sloan v. Harrison,
Coxe 123.

(e) Double and treble.

171. The proper method of doubling
costs is to tax single costs and multiply
them by two. Shields v. Lozear, 5 Vr. 530.

172. Costs are trebled by multiplying
them by three. Crane v. Dod, Pen. 340

;

Mairs v. Sparks, 2 South. 513. See Van
Auken v. Decker, Pen. 108, 110.

173. Where judgment is rendered for

treble costs, it is not necessary to state,

first, the amount of the single costs, and
then the trebled sum. It is sufficient to

state it thus, ".$49 being treble the costs

and charges of the plaintiti'." Davison v.

Schooley. 5 Hal. 145.

174. Where a trial has taken place before
a judge, a jury being waived, a defendant
in error who is successful is not entitled to

double costs in this court. Shields v. Lo-
zear, 5 Vr. 530.

175. Where error is brought upon a
judgment by confession, and judgment is

affirmed, single costs only are recoverable.
Hastings v. Mayberry. Coxe 35.

176. Upon the affirmance of a verdict
rendered upon exceptions to the report of
a referee, double costs were allowed. P(m-
lin V. Halsnj, June, 1875.

(f ) Taxation and re-taxation.

177. Costs as taxed are presumed to be
legal. Romaine v. Norris, 3 Hal. 80, 83.

See Phillips v. Hu7it, Coxe 137.

178. The rule of this court respecting
costs, {Rules of S. C, I 79J, does not prevent
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the clerk from inserting in tlie record the
whole iunouiit of costs, if the bill has been
taxed and liled at the time of making up
the record ; notwithstanding such bill may
not have been taxed and filed within the
period mentioned in the rule. Bruere v.

Britton, Spen. 2G8.

179. Statement of items proper for tax-
ation in a bill of costs. The Ordinary v.

Allen, 2 Dutch 145; Andrews v. Ford, 2
Hal. Ch. 488.

180. On scire facias to revise a judgment
the question of illegally taxing costs can-
not be raised on motion. Phillips v. Hunt,
Coxe 137.

181. After a judgment has been actually
signed, no addition can be made to it by
the insertion of the costs or the filling up
of the in toto attingunt clause, nor can the
costs be rightly put in the execution unless
they actually formed a part of the judg-
ment. Den V. Morse, 7 Hal. 331 ; Cam-
man V. Traphagan, Sax. 230.

182. But such irregularity is to be cor-

rected when directly questioned, and not
collaterallv. Camman v. Traphagan, Sax.
230, 231.

183. In taxing costs, the only services
rendered in a cause, for which charges can
be taxed and allowed, are those specifically

provided for in the fee bill. Anonymous,
Spen. 112.

184. Services are frequently rendered for

which no specific provision is made and
for which there ought to be a reasonable
compensation ; but costs are given by stat-

ute and the court and taxing officers can-
not extend the provisions of the statute to

meet such cases. Ibid.

185. When proceedings by mandamus
are commenced against an overseer of the
highways of a township, and pending the
same his term of , office expires, and an
alternative mandamus is then sued out
against his successor, and judgment after

trial entered against him ; the costs in the
proceeding against the first overseer can-
not be added to the costs in the second
suit on the ground that the whole consti-

tuted one continuous proceeding, and was
in realitj' a suit against the township. Fer-

(/uson ads. State, 2 Vr. 289.

186. The orphans court cannot tax and
settle costs on a commission of lunacy.
The accounting party ought to show to

that court a regular bill of costs on the
commission settled and taxed by the
proper officer of the court of chancery,
embracing the various items, otherwise
his account should not be allowed. Gulick
v. Conover, 3 Gr. 420.

187. The cost of printing the case can-
not be included by the successful party,
although the chancellor, by the act of
March 29th, 1866, could order the cost of
printing the evidence to be included in the
taxed bill. De Camp v. Crane, 6 C. E. Gr.
545.

188. An action Avill not lie to recover
back an unreasonable amount of costs,
which had been taxed and paid, the proper
remedy is bv re-taxation. Allen v. Hick-
son, 1 Hal. 409.

189. The party obtaining the taxation of
a bill of costs, must, upon a re-taxation,
prove the items objected to. But the
party moving for a re-taxation must give
his adversary notice, and state the particu-
lars of the bill of C(jsts to which he objects,
and the nature of his objection. Hays ads.
Williams, 4 Hal. 383.

190. The application to the court to re-
tax a bill of costs must be made at the
next term, after the bill is taxed by the
clerk and payment thereon demanded.
But the re-taxation may be made at that
or any subsequent term according to cir-

cumstances. Den. V. Chapman, 3 Hal. 176.

(g) Setting off costs.

191. A set-off' will not be allowed for the
.

amount of the costs, upon an action by
the sheriff" against a person on his bid at a
vendue of real estate, where the sheriff
took the judgment debtor's bond to secure
such costs. Strong v. Limi, 2 South. 799,
Southard, J.

192. If a defendant in trespass q. c. f. ad-
mits part of the trespass and denies or
justifies the residue, and upon the trial so
many of the issues are proved for the de-
fendant as to entitle him to judgment
upon them for the part of the trespass not
admitted, the plaintiff" will not be entitled
to the costs of the trial, but the defendant
will be entitled to have his costs on the
trial taxed and set oflf against the judg-
ment for the plaintiff". Vcm Pelt v. Phillips,

4 Zab. 560.

(h) Recovery.

193. Where a party obtains an order for

costs, he is not entitled to an execution for
them, without an express direction in that
part, or a subsequent order to that effect.

Winans v. Walworth, Jan. 1829, Chancery.
194. A Ji. fa. cannot regularly issue for

costs, where a tax brought before the court
is affirmed, they must be first denmnded,
and, if not paid, collected bv attachment.
Smith ads. State, 2 Vr. 216.

195. The only remedy of a defendant
to obtain costs is by attachment. Den v.

Hayne, 1 Zab. 246 ; GillHand v. Rappleyea,
3 Gr. 38 ; State v. Lee, Coxe 394.

196. The remedy for the costs upon a '

claim of property, is not by execution but
by an action of debt, in case they are not
voluntarily paid as directed by the order
of the justice. Baird v. Johnson, 2 Gr. 120.

197. A rule was granted staying an exe-
cution for costs on a verdict recovered in
favor of an insolvent plaintiff, where the
verdict was to be removed into the su-
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preme court by certiorari. Allen v. Shurts,

1 Harr. 321.

(i) Miscellaneous.

198. When the j^arties settle the subject

matter of the suit between themselves, out
of court, without noticing the costs, each
party pays his own costs, and the plaintiff,

on motion, will have leave to discontinue
without the payment of costs. Den. v. Pid-

cock, 7 Hal. 3(>3 ; Bruce v. Gale, 2 Beas. 211
;

Anderson v. Exton, 1 South. 177. SeeHeister

ads. Den. 2 Harr. 438.

199. In proceedings under statutes for

the condemnation of lands, costs are not
recoverable unless given by the statute;

and the allowance of them in any case

will depend upon the terms of the enact-

ment. Metier v. Easton and Amboy R. R.
Co., 8 Vr. 223 ; Beebe v. 3Iayor, d-c, of New-
ark, 4 Zab. 47.

200. The charter of the company pro-

viding that, if the owner appeals, and the
jury find the same or a less sum than the
company shall have offered, or the com-
missioners awarded, the costs shall be i^aid

by him. Held, that if the jury find a less

sum as the valuation of the land and dam-
ages than was awarded by the commis-
sioners, exclusive of interest, the owner
who appeals must pay costs, although the

comi:)any also appeals. Ibid.

Attorney, ^ 61, Contempt, ^? 44, 47,

Crimes, Divorce, Equity Practice, Mort-
gages, Orphans Court.

COUNTY AND COUNTY OFFICERS.

I. In General.

II. County Clerk.

III. County Collector.

I. In General.

1. The county in which an indigent in-

sane person not a pauper has his legal

settlement, is not therefore liable for

the support of such insane person when
sent to the asylum, nor to reimburse the

county from which such lunatic was sent,

for their expenses in his support. Mercer

V. Warren, 3 Zab. 415.

2. The county in which a lunatic, not a
pauper, actually resides when he is sent to

the asylum, is primarily liable for his sup-

port, without reference to his settlement
under the poor laws, and cannot look to

another county for reimbursement. Ibid.

II. County Clerk.

3. Under the act respecting conveyances,
{Rev. Conveyances, ? 24), and the act re-

specting mortgages, [Rec. Mortgages, ? 30),
the county clerks are entitled to charge
all persons making searches the " fees al-

lowed by law." The fees are allowed for

searches as well as for transcripts. Flem-
ing V. Clerk of Hudson Co., 1 Vr. 280.

III. County Collector.

4. A settlement made by a committee
of the board of justices of Burlington Co.,

appointed to examine the accounts of a
collector, is not final against the county
which they represent. Board of Justices v.

Fennimore, Coxe 190.

5. The collector is liable for interest
upon moneys remaining in his hand after

a reasonable time for paying them over.

Ibid.

6. A mandamus may issue to compel the
board of chosen freeholders to accept the
ofiBcial bond of a person who has been
declared by the county canvassers duly
elected as collector, and the determination
of such canvassers as between the relator

and the board is conclusive on such an ap-
plication, but would not be on a quo ivar-

ranto. State, Stokes v. Freeholders of Cam-
den, 6 Vr. 217.

7. Where a collector has received public
money, those who were bound for him at

the time it came to his hands, are respon-
sible until he duly disburse or pay it over.

Freeholders of Warren v. Wilson, 1 Harr.
110.

8. A coimty collector is not required or
permitted by the "act to establish a sj'stem

of public instruction," [Rev. Schools, §83),,

to exercise any discretion as to how
much of the state appropriation the sev-

eral township collectors in the county are
entitled to receive from him. State, Herder
v. Hunterdon, 7 Vr. 363.

9. The notion that a county collector

can in any case reduce the amount by set-

ting up some counter claim, whether in

his own behalf or in behalf of his county,
and whether against the township collect-

or, personally, or against his township, is

neither justified by the language nor con-
sistent with the policy of our school laws.

Ibid.

10. He has power to receive payment
of any debt due to the board of chosen
freeholders, but not to give away a secur-

ity, or cancel it without payment. Nor
has he the right to deposit their funds in

any bank he may select, without the ap-

proval of the board. Freeholders of Mid-
dlesex V. Thomas, 5 C. E. Gr. 39.

See Actions, |§ 11, 12, Boundary, U 15,

18, Bridges, U 10, 11, Chosen Freehold-
ers, Courts, § 16, 17, Mortgages, I, (6).
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Jurisdiction.

COURTS.

1. Jluisurtion.

a) As to person.

b) As to place.

(c) As to subject matter.

II. Courts of New Jkrsky.

(a) Courts of law.

(1) Cunimon pleas.

(2) Circuit court.

(3) Sujjrcme court.

{b) Courts of equity.

(1) Orphans court.

(2) Court of chancery.

(3) Prerogative court.

(4) Court of errors and
peals.

( c ) Criminal courts.

(1) Two justice.s.

(2) Quarter sessions.

(3) Oyer and terminer.

III. Courts of United States.

(a) District court,

[h) Circuit court.

(c) Supreme court.

[d) Removal of causes.

ap-

I. Jurisdiction.

(a) As to person.

1. When tliere are two or more defend-
ants, and process is not served on all of
them, the court cannot proceed to try the
cause, or to pronounce judgment against
all, unless the officer shall have returned
that those upon whom the process was not
served are not to be found in his bailiwick,

or words to that effect, so that it may ap-
pear upon the record that their absence
is owing not to the negligence of the officer

or the contrivance of the plaintiff, but to

their being out of reach of the process of
the court. Ford \. Munson, 1 South. 93;
Stults V. Outcalt, 1 Hal. 130; Reid v. Craw-
ford, Pen. 622.

2. The statute of K J. [Rev. Obligations,

§ 2), directing how to proceed in a suit

against joint contractors, when only one
is brought into court, applies as well to

non-residents as to its citizens. Marker
v. Brink. 4 Zab. 333.

3. Unless the contract is joint, the juris-

diction does not attach. Fleming v. Freese,

2 Dutch. 263.

4. The declaration need not state why
process was not served on all. American
Thread Co. v. Sheldon, 2 Vr. 420.

16

5. In case ofjudgment l)y default again.st
absent defendants, published, iJliv. Heirs
and Devisees,

'i
'>), the entry of judgment

should show how they were brought into
court. Stilliri'll V. Toinliiison, 7 Vr. :W.>.

(>. Where a person is charged witli an
offence against the laws of the U. S., a
state court has no authority to interfere
and order his release on a habeas corpus.
State V. Zulich, 5 Dutch. 409. See State v.
Brearley, 2 South. 555, 559.

7. When the jurisdiction of a state court
has once attached to a suit, no subsequent
change in the ('(judition or residence of a
party can oust it, without e.xjjress provision
to that effect. Hence, the court refused an
application to remove into a federal court
a suit brought by a citizen of this and a
citizen of another state, against defend-
ants, some of whom were citizens of this,

and some, citizens of another state, made
on the ground of the death of the non-
resident complainant. Upton v. Neio Jer-
sey Southern R. R. Co , 10 C. E. Gr. 372.

8. The court having first obtained pos-
session of a controversy, by jiu'isdiction

over the person of the defendant, over
which a federal court in another state, has
also concurrent and co-ordinate juri.sdic-

tion, will retain it, in its discretion, until
it has finally disposed of it, although the
subject matter of the controversy be situ-

ated there. Home Ins. Co. v. Howell, 9 C.
E. Gr. 238.

9. Performance of a contract relating to
lands in another state, may be enforced
where the court has jurisdiction over the
defendant. Davis v. Headley, 7 C. E. Gr. 115.

See Judgments, V

(b) As to place.

10. The exclusive jurisdiction in and
over the waters of the Hudson, and in
and over the land covered by those waters,
is in the state of Xew York, and not in the
state of New Jersey. State v. Babcock, 1

Vr. 29.

• 11. The court of oyer and terminer and
general jail delivery of the county of Cam-
den has no jurisdiction to try criminals for

offences committed on the river Dela-
ware, outside of the limits of the countv.
State V. Davis, 1 Dutch. 386.

12. A judgment by a court of another
state that a deed given for lands in this

state is void, is a judgment as to the title

of lands here, which that coui't has no ju-

risdictioii to make. And it has no juris-

diction to decree a conveyance or delivery

of possession founded on that decree.

This rule is not varied by the federal con-
stitution, or the act of congress, declaring
that the records and judicial proceedings of

the courts of any state shall have such
faith and credit given to them in the courts

of another state, as they had by law or
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usage in the courts of the state whence
[

they were taken. Davis v. Heudley, 7 C. E.
[

Gr. 115.

13. The real estate conveyed in this case '

was situate in tlie state of New York. Held,

tluit the trust sought to be estabHshed can-

not be enforced, because the land is not

within its jurisdiction or under its control. I

Servis v. Nelson, 1 McCart. 94.

14. So, the court caiuiot compel a sale

of lands in Wisconsin, or an appropriation

of the proceeds to the satisfaction of com-
j

plainant's mortgage. Tiffany v. Crawford,

1 McCart. 278.

15. It is no objection to the courts tak-

ing an account between the owners of an

island in the Carribean sea, that the prop-

erty is out of the jurisdiction. Wood v.

Warner, 2 McCart. 81.

16. If an offence be committed in the

county of S., and afterwards such county

is divided, and that part in which the

off"ence was committed, is created a new-

county, and called VV., the offence is in-

dictable in W. State v. Jones, 4 Hal, 357

;

S. a 3 Hal. 307.

17. The creation of a new county, in-

cluding the land trespassed on, prior to

bringing the suit, l>ut after the trespass,

does not warrant charging the act to have
been done in the new county. Champion
Doughty, 3 Harr. 3. See Keen ads. Den.

Saxton, 2 Harr. 313.

18. Where a testator owned a joint in-

terest in certain real estate in N. J. and hi^s

executor lived and proved the will in N. Y.

Held, that it was no cause for refusing relief

to a legatee, whose legacy Avas charged on

the land, that the will was not proved in

this state. Rennie v. Crombie, 1 Beas. 457.

Boundary, U 5, 7-9, 11, Conflict of

Laws, 1 12, Venue.

(c) As to subject matter.

19. That the subject matter of a transi-

tory action occurred in another state, and
was regulated by the laws of that state,

does not take away the jurisdiction of the

courts of this state to adjudicate and de-

termine it. Hale v. Lawrence, 1 Zab. 714.

20. A state court may maintain an action

for a penalty given by a law of the U. S.

United States v. Smith, 1 South. 33, Southard,

J , dis. Contra, Slocam v. Mayherry, 2

Wheat. 1; Uelston \. Hoyt, 3 Wheat. 246,

312
21. State courts may exercise jurisdic-

tion in cases authorized by the laws of the

state, and not prohiljited by the exclusive
jurisdiction of the federal courts. Bruen

V. Ogden, 6 Hal. 370.

22. The fact that the validity of a patent
is, or may be involved in a suit for the

violation of a covenant under seal, is not

a groimd for demurrer ; the state courts

have jurisdiction. When such suit is be-

tween citizens of the same state, the federal

courts have no jurisdiction. Green v. Wil-

son, 6 C. E. (Ir. 211. See Parkhurst v. Kins-
man. 2 Hal. Ch. 600.

23 Courts of common law, as well as of

admiralty, have jurisdiction over funds
brought into court under their process,

and to hear and determine the claims of
third persons thereto. Westcot v. Bradford,

4 Wiish. C. C. 492.

24. A lien for supplies furnished to a
foreign vessel, on the credit of <jne of the
owners or the master, does not create a
maritime lien on tlie vessel within the

jurisdit'tion of the U. S. courts of admiralty,

and mav lie enforced in the state courts.

Randall Y. Roche. 1 Vr. 220. See The Moses
Taylor, -iWiiW. -ill; The Hine v. Trevor, 4^

Wall. 555; The Belfast, 7 Wall. 624; The
Lottawanna, 21 Wall. 558; Deever v. The
Hope, 18 Am. Law Reg. 683.

25. A debt contracted in building a ves-

sel at the ship yard in East Newark, in

this state, and which has become a lien on
said vessel, according to the provision of

the act entitled "An act for the collection

of demands against ships, steamboats, and
other vessels," is not a maritime contract
within the exclusive jurisdiction of the dis-

trict court of the United States—and the

remedy given by said act for the enforce-

ment of tlie con tract or collection of the debt
creates no conffict of jurisdiction between
the state and federal courts. Edwards ads.

Elliot, 5 Vr. 96, 7 Vr. 449, 21 Wall. 532;

Jackson v. The Kinne, U. S. D. C.for N. J.,

8 Am. Law Reg. 470.

26. The only limit to the judicial juris-

diction of a state is that which is pre-

scribed by the maxims of natural justice.

Mackay ads. Gordon, 5 Vr. 286.

27. The court out of which a junior exe-
cution has issued has no jurisdiction over
the proceeds of a sale made by the same
sheriff" of goods upon which he had made
a prior levy, by virtue of an (jlder execution
out of another court. Woodruff' x. Chapin,

3 Zab. 566; Heinselt v. Smith, o Vr. 215.

28. When general powers over a whole
subject matter are conferred by statute on
courts of general jurisdiction, although
their jurisdiction over the subject matter
must appear on the face of their proceed-
ings, every intendment will be made in

favor of the corrcii'tness of their proceed-

ings State V. Lewi.'i, 2 Zab. 564.

29. In pleading the proceedings of a
court of limited jurisdiction, it is necessary

only to allege sueh facts as show the juris-

diction and the linal decree. If the jurifT^

diction apjx^ars, the proceedings will be
presumed to be regular. Reeves v. Towns-

end, 2 Zab. 396.

30. To justify under the proceedings of

any special tribunal, its past action must
be first sliown ; it caimot be presumed.
Perrine v. Farr, 2 Zal). 356 ; Snediker v.

Qtiick, 1 Gr. 306.



COUllTS. L II. 243

Jurisdiction.—Courts of New Jersey.

81. A statutory i)roc(H'(liiig ailbctiiig

'the ri,i;lit.s c)f iiulividuiiLs, must be strictly

pursued, and where wliat lias been done,
is to be certified by the i)ersons executing
:such s])ecial authority, or a record is to

be made thereof, and such ccrtiticate or
record is to conclude the rights of ])arties,

it must appear thereon, that everything
was done, which the statute re(iuired.

State V. Van Gicson, 3 Gr. 83i) ; New Jersey

Ji. R. Co. V. Saydam. 2 Harr. 25 ; State v.

Williiunstown Co., 4 Zab. 547 ; State v. Van
Winkle, 1 Dutch. 73; Ben/en Turnpike Co.

V. State. 1 Dutch. 554; 'State v. Lord, 2
Dutch. 140 ; Kixon v. Knple, 1 Vr. 58 ; State,

Pope V. Union. 3 Vr. 343 ; State, Ba.vter v.

Jersey Citi/, 7 Vr. 188; Kemp v. Kennedy,
Pet. a C. 30, 5 Cranch 173.

32. If a particular jurisdiction does not
show tlie matter to be within its author-
ity, it must be taken to be Avithout it.

State V. SItreeve, 3 Gr. 57 ; State v. Lippincott,

1 Dutch. 434.

33. Consent cannot confer jurisdiction.

Falkenhurgh v. Vramrr, Coxe 31; Parker \.

Munday, Coxe .70; Mittin v. Smock, Pen.

911; Nortfxnnpton v. Woodward, 2 South.
788; Cottrell ads. Den. Thompson, 3 Gr. 344;
Howe V Lawrence, 2 Zab. 99 ; Newkirk v.

3Iorris, 1 Beas. G2; State v. Conover, 2 Hal.
203 ; Paulinson v. Halsey. 8 Vr. 205 ; Green-
ivay V. Dare, 1 Hal. 305] 306.

34. It seems, on a matter of common
law, consent could give equity jurisdiction.

Easton v. N. Y. and L. B. R. R. Co., 11 C.

E. Gr. 359.

35. Concurrent jurisdiction is held
by courts of law and equity in relation to

dower. Hartshome v Hartshorne, 1 Gr.

Ch. 349; Hinchman v. Stiles, 1 Stock. 454;
Opdyke v. Bartles, 3 Stock. 133 ; Pierson v.

Hitchener. 10 C. E. Gr. 129.

36. But not whether a widow is legally
entitled to dower. Palmer v. Casperson. 2
C. E. Gr. 204; Rockwell y. Morgan, 2 Beas.
384 ; see Harrison v. Eldridge, 2 Hal. 392,

401.

37. Jurisdiction is concurrent in matters
of partition. Hartshorne v. Hartshorne, 1

Gr. Ch. 349 ; Hay v. Estell, 3 C. E. Gr. 251.

38. And suits for the recoverj' of lega-
cies. King v. Berry, 2 Gr. Ch. 44; Liise v.

Park, 2 C. E Gr. 415 ; Smith v. Farmers
Bank, 3 Gr. Ch. 485. Infra, I 95.

39. That the liability of a mortgagee,
who, in his assignment guarantees its pay-
ment, is merely legal, will not deter the
court from exercising jurisdiction. Jar-

mon V. Wiswall, 9 C. E. Gr. 267.

40. The court of chancery has concur-
rent jurisdiction with the orphans court
in the settlement of accounts of execu-
tors and administrators. Merselis v. Mer-
selis 3 Hal. Ch. 557; Clarke v. Johnson. 2
Stock. 287 ; Salter v. Williamson, 1 Gr. Ch.
480; Black v. Whitall 1 Stock. 572, 585;
Boulton V. Scott, 2 Gr. Ch. 231 ; Youmaus v.

Youmans, 11 C. E. Gr. 149.

41. But wliere th(> party seeks relief on
purely equitable grounds, tlie jurisdic-
tion of chancery is paramount. Kino v.

Berry. 2 Gr. Ch. 44.

42. And with the ])rerogative court in
the administration ot assets of decea.sed
persons. Frey v. Demarest, 1 C. E. Gr. 23f).

43. And in the settlement of the estates
of decedents. But where the orphans
court has assunu!<l jurisdiction, the party
has no right to change tlie forum. Van
Mater v. Siekler, 1 Slock. 4S3.

44. The jurisdiction of the ordinary is

concurrent with that of his surrogates,
and wherever a surrogate has obtained
cognizance of a particular ca.se the ordi-
nary cannot interfere pendente lite. Cour-
sens Case, 3 Gr. Ch. 410.

45. Next of kin may sue in chancery or
orphans court for his distributive share.
Dorslieinier v. Rorhack, 8 C. E. (ir. 46 ; 10
C. E. Gr 516.

II. Courts of New Jersey.

(a) Courts of law.

(1) Common pleas.

46. For the ordinance of 1723 concern-
ing the jurisdiction of the common pleas,

see 1 Hal. Ap. p. 3.

47. The common pleas has no jurisdic-

tion to try the title to lands. Ibid. But
see Hankinson v. Baird, 1 Hal. 130.

48. The court of common pleas has
general common law powers and jurisdic-

tion, and a judgment entered by confession
in that court, without the aflidavit required
by statute, is only voidable, and cannot on
that ground be collaterally attacked by a
stranger to the record. Den. Vanderveere v.

Gaston, 4 Zab. 818 ; Dean v. Thatcher, 3 Vr.
470.

49. The authority to enter a judgment on
bond and warrant in vacation, is by com-
mon law. Den. V. Zellers, 2 Hal. 153, 160.

50 It may set aside verdicts and grant
new trials. Squier v. Gale, 1 Hal. 157

;

F(o; Waggoner v. Coe, 1 Dutch. 197.

51. Except in cases of appeal from jus-

tices courts. [Rev. Justices Courts, | 91].

Cortelyou v. Ten Ei/ck, 2 Zab. 45 ; Schuyler

V. Mi'lls. 4 Dutch. 137.

52. The court of common ]ileas is a com-
mon law court, and a£B.davits to be read
in that court, upon any trial or argum.ent,'

may be taken in open court, or before a
judge thereof at chambers. English v. Bo7i-

'ham, 3 Gr. 431.

53. Where a party claims title under a

deed made by commissioners on a sale

under proceedings for partition, it is not
necessary to show the regularity of the

proceedings previous to the order confirm-
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ing the sale. In confirming the sale and
ordering the deed to be made, the court
acts as a court of general jurisdiction, and
tlie regularity of the previous proceedings
and validity of tlie order cannot be inquired
into collaterally. Stokes v. Middkton, 4
Dutch. 32; Young v. Rathbone, 1 C. E. Gr.

224.

54. When an attachment, founded on
covenant, issues out of the court of com-
mon pleas, and is afterwards removed by
CPi-fiorari into the supreme court, the juris-

diction of the common ])leas must be
shown, and will not be presumed; and
unless the affidavit shows tliat tlie cau.'e of

action was such as to enable the plaintiff

to require sj^ecial bail, without a jiidge's

order, the proceedings in attachment will

be quashed. Jeff'enj v. Woolcy, 5 Hal. 123.

55. The court has a general jurisdiction

in matters of attachment; and, although
regulated by statute, it is not thereby de-

graded into a court of such inferior juris-

diction that its proceedings are rendered
void if a single requisite of the statute be
not complied with. Diehl v. Page, 2 Gr. Ch.
143.

56. Its jurisdiction in inquisitions of

treason is general, and its judgment, al-

though erroneous, not void. Kemp \. Ken-
nedy, Pet. C. C. 30; 5 Cranch 173.

57. The court of common pleas, in the
exercise of their common law authority,

have no such control over the gaol as to

discharge from it a person confined under
the process of another court; nor is there
any such special authority given to the
court by statute. An order of the said

court, made on a summary application to

them, discharging a defendant from an
imprisonment on an execution, will be set

aside. <S?rt/A"er v. i?ea, 6 Hal. 319; Skilhnan
V. Baker, 3 Harr. 134, 137.

58. A court of conimon pleas cannot, by
a general rule, authorize a judge at his

chambers to grant an order staying pro-
ceedings on an execution issued by a jus-

tice during vacation, on a judgment that
has been legally appealed from. Chadivick
V. Reeder, 4 Harr. 156.

59. Such an order can only be made by
the court in session. Ibid.

60. They cannot, by a rule of practice,

alter the laws. Hinchly v. Maclihie, 3 Gr.

476 ; Ten Eyck v. Farlee, 1 Harr. 348.

61. Qxrr)/. Whether they can seal a bill

of exceptions. Davis v. Hendnckson, 8
Gr. 481. See Certiorari, I 186.

See Justices Court, Insolvency, Eoads.

(2) Circuit court.

62. The circuit courts of this state have
jurisdiction, to proceed by writs of attach-
ment, against absent or absconding debt-
ors. Morrel v. Buckley, Spen. 667; Broun
V. Bissett, 1 Zab. 46.

63. The county circuit courts have not
jurisdiction bv certiorari over matters of
taxation. State, Dufford v. Decue,'2\r. 302.

64. Their right to use this writ is con-
fined to the one cla.ss of cases mentioned
in the statute, viz , to suits originating in

the justices courts. Jbid.

65. When a vessel has been seized inider

the act for the protection of clams and
oysters, and the proceeding is pending be-
fore the two justices, and the vessel is re-

plevied by the owner by writ out of the
circuit court, a plea to the jurisdiction
of such circuit court is proper. Day v.

Compton, 8 Vr. 514.

(3) Supreme court.

66. For the ordinance creating the su-

preme court, see 1 Hal. Ap. p. 4, et seq.

Chandler v. Monmouth Bank, 4 Hal. 101.

67. The supreme court has the superin-
tendence of all inferior courts, both civil

and criminal, of all corporations, and of
all public commissioners. Ludlow v.

Ludlow, 1 South. 387, 389, Kirkpatrick, C.

J.; Whitehead v. Gray, 7 Hal. 36, 38.

68. If the proceedings of inferior tribu-

nals are declared final, the court will take
care that they do not exercise powers
which are not possessed bv them. Acker-
man V. Taylor, 3 Hal, 305;* 4 Id. 65.

69. Nothing short of express words
will deprive this court of jurisdiction.

State V. Falkinburrje, 3 Gr. 320, 322.

70. The supreme court has a right to

review the proceedings of corporations
and all other inferior trilmnals that do
acts affecting the rights and property of
individuals, which are judicial or quasi

judicial in their nature, and may do this

as well when those proceedings are wholly
void for want of jiu-isdiction, as when they
are illegal in consequence of some mate-
rial irregularitv. Carron v. Martin, 2
Dutch. 230, 594; State v. Newark, 1 Dutch.
Zi)9; State, Gregory v. Jersey City, 5 Vr. 390;
State v. Jersey City, 5 Dutch. 170, 175 ; State

v. Coleman, 1 Gr. 98; Hoagland \. Delaware,

2 C. E. Gr. 106, 114.

71. Whether legislative, judicial or min-
isterial. Camden v. Mulford.2 Dutch. 49;
State V. Perth Amboy, 5 Dutch. 259, 260.

72. It has jurisdiction in case of an
j

election. State v. Middlesex, Coxe 244;
State V. Anderson, Coxe 318; State v. The
Governor, 1 Dutch. 331; State v. Clerk of
Passaic. 1 Dutch. 354.

73. Of an erroneous classing and assess-

ing of militia. State v. Chambers, Coxe
400.

74. A board of freeholders having juris-

diction over the sid)ject matter, a court
of equity cannot interfere upon the ground
that their conduct has been arbitrary, or

that the complainants have been denied
a fair hearing. The right of supervision
and correction is in the supreme court;
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it apptMtuin.s to tlieir general supervising
jurisilictiiiii. Tiu-kcr v. Frcrholdi'm of liiir-

liii;/ton, Sax. 283.

75 To try the legal title of lands. Cam-
den and Amboji R. R. (h. v Stewart, 8 C. E.
Gr. 4svt ; Lnca'n v. Kin;/, 2 Stock. 277 ; Wad-
dell V. Jieaeft, 1 Stock. 7'Jo ; Manners v. Man-
ners, 1 Ur. Ch. 3.S4; Ohert v. Oherf, 2 Stock.

98; Riverrien- Cemetery v. Tnrnn-. it i\ F,.

Gr. IS; PliUhower v. 2b^/(/, .'5 Stock. .14.

7t'>. Anil the right ofpossession of lands.

Miller \\ Knfilish, 2 Hal. Ch. 304; Meadv.
Camfield, 3 Stock. ;5S.

77. And, encroachments on a highway.
Att'i/ Gen. v. Jbixhon, :'> C. E. Gr 410.

78. To settle the construction of a deed.
Ackerman v. Vreeland, 1 INIcCart. 23.

71>. And. as to its delivery. Woodward
V. Woodward, 4 Hal. Ch. 127, 779.

80. And, its priority over a judgment.
Freeman v. Klnn'iidor/', ') Hal. Cli. 475.

81 Or, over another deed. Black v.

Keilet/, 8 C. E. Gr 35S.

82. On a written contract for the
contract price for work and lahor done, if

the work has heen performed according
to the contract, or if not so performed,
and the party for whom it is done has dis-

pensed with the contract in some particu-

lars, or has accepted and used it, and the
same is a suhstantial advantage to him.
Torreij v. C and A.R.R.Co, 3 C. E. Gr. 293.

;

See CoxsTiTUTiox, III, id).
'[

(bj Courts of equity.

(1) Orphans court.

83. The act organizing the orphans
court was passed in 1784. Warrick v. Hunt,
6 Hal. 1, G.

.S4. The statute creating the orphans
court is remedial, and is to be liberally
construed. Wood v. Tallman, Coxe 153.

85. It being a court created by statute
and invested with special powers and juris-

dictions in derogation of the powers of the
courts established by the constitution, it

must be restrained in the exercise of those
powers and jurisdictions by the words of

the statute. Ludlow v. Ludlow, 1 South.
189, 190, .393; Tenhrook v M'Colm,b Hal.
333. 334; Bray v. Neill, 6 C. E. Gr. 343,

348.

80. The orplians court is no special
jurisdiction for a particular purpose, nor
is it a court of limited jurisdiction in the
common acceptation of the term—which
applies to courts having special powers
only for performing special duties. Den.
Ohert v. Hammel, 3 Harr. 73 ; Hess v. Cole,

3 Zab. IK). •

87. The true distinction between courts

is, such as ])ossess a general, and such as

have only a special jurisdiction for a par-
ticular purpose. Ibid.

^S. A decree of the orphans court on a

matter over which it lias jurisdicti(jn, if

fairly obtained, is not to be (jnestioned;
but it is a court of limited powers, and if

it transcends its jurisdiction its acts will

pa.ss for nothing; and if an order is ob-
tained by fraud or misre])resentation, it

may be set aside or considered null. Gray
v. Fox, Sax. 2'iO.

89. It has "full power and authority to

hear and d(,'terniine all disjiutes and con-
troversies whatsoever respecting the exist-

ence of wills." Coursen's Case, 3 Gr. Ch.
4()8.

90. Or, the right of administration.
Delaney v. Noble, 2 Gr. Ch. 559 ; (^nidort v.

Pergearu, 3 C. E. Gr. 472.

91. It can try the right of administration
after it has been granted by the surrogate.
Morns v. Morris, 1 Harr. 527; JjUnij)kins v.

Gibbes, 1 Harr. 529.

92. Or, the right of guardianship. Van
Doren v. Everitt. 2 South . 400, 4r.2 ; Tenbrook
V. M'Colm, 5 Hal. .3.33, 334, 7 Hal. 79;
Clement's Case, 10 C. E. Gr. 508 ; Eldridge v.

Lippincott, Coxe 397. See Gairabrant v.

Sifjler, April 1829, Chancenj.
93. When a trustee nuiy be appjointed.

Budd V. Hiler, 3 Dutch. 43 ; Brush v. Young,
4 Dutch. 237; Zabriskie v. Wetmore, 11 C.

E. Gr. 18.

94. On a devise of lands " to E S. for

life, and after his death to his male heirs

equally to be divided, after a sale of the

same, bj'^ order of the orphans court, &c.
The court has no power to make such
sale. Den. Sharp v. Humphreys, 1 Harr. 25.

95. It has jiu'isdiction for the recovery
of legacies. Hunt v. Mayberry, 5 Dutch.
403

96. It has no jurisdiction in case of lands

which have escheated. O'Hanlin v. Deii.

Spen. 31 ; 1 Zab 582.

97. Where proceedings in lunacy have
been transmitted from chancery, record-

ing is not essential to give jurisdiction.

Shepherd v. Newkirk, 1 Zab. 302.

98. It has no power to settle disputed
claims in estates of decedents, except
where thev are insolvent. Miller v. Pettit,

1 Harr. 42i; Reeves v. Townsend,2 7jAh.Z^io;

Vreeland v. Vreeland, 1 C. E. Gr. 512.

99. But it may determine what are as-

sets as between the administrator and
next of kin. Bwld v. Hiler, 3 Dutch. 43.

100. After a decree for sale of lands to

pay debts has been executed, the orphans
court have no power to set aside the de-

cree. Crombie v. Engle.A Harr. 82; case

reversed, 1 Zali. 614.

101. Where a deed was made to D. and
E., his wife, for life and to their children,

and during their lifetime D. and E. ob-

tained an order of the orphans court to

sell the lands for the support of said chil-

dren. Held, that the children, being mi-

nors, and not orphans, at the time of the

decree for sale by the orphans court, were
not bound by the' decree; that the orphans
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court had no jurisdiction over the subject

matter, and that a sale under the decree

was void, and conveyed no title. Graham
V. Houghtalin, 1 Vr. 552. Conveyance, I

288.

102. The power to remove an executor
belongs exclusively to the orphans couit,

and perhaps, in some cases, to the ordi-

nary. Leddd V. Stan; 4 C. E. Gr. 159.

See Certioraki 1, (./'), Distribution,
Executors, Orphans Court.

(2) Court of chancery.

103. See Equity.

(3) Prerogative court.

104. By the conniiission and explanatory
instructions to Lord Cornbury, all the ec-

clesiastical jurisdiction of the province of

N. J. relating to " the collating to bene-
fices, granting licenses for marriages, and
probate of wills," was reserved to the gov-
ernor. He was not only ordinary, but
metropolitan of the province. He had no
superior but the queen in council, and no
subordinates. His jurisdiction over these

subjects was sole and exclusive. Coursen's

Case, 3 Gr. Ch. 408.

105. This constitution of the court con-
tinued till the revolution, and was adopted
by the convention which framed the con-

stitution of the state in 177<>. Ibid.

106. For one hundred and forty years,

the governor or ordinary has been the only
judge of probate known to the constitution

of N. J. Ibid.

107. The surrogates appointed by the
governor were mere deputies, subject to

the control and supervision of the ordi-

nary, and to be removed at his pleasure.

Ibid.

108. By the appointment of surrogates,

the ordinary did not in the least curtail

his own jurisdiction. Whilst he held ap-
pellate jurisdiction over their acts, his

own original jurisdiction remained entire.

Ibid.

109. The surrogates did not hold to the
ordin;u-y the relation which tlie English
oi'dinaries hold to their metropolitan. The
ordinary retained jurisdiction of all cases.

The surrogate, acting as his deputy, had
also jurisdiction of all cases submitted to

him. Ibid; Bloom field v. Ash, 1 South.
314.

110. The prerogative court is not, by its

nature, a court of the last resort, and there
is nothing in the present constitution mak-
ing it such. Harris v. Vanderveer, 6 C. E.

Gr. 424.

111. It has original as well as appellate
jui'isdiction as to probate of wills and let-

ters of administration. Little v. ;

Chambers v. Sioiderland, Jan. 1823, Chan-
eery ; Delany v. Noble, 2 Gr. Ch. 559; Per-

rine v. Appier/ate, 1 INIcCart. 531 ; 3Iorris v.

Morris, 1 Ha'rr. 526.

112. The ordinary in England, never
had the power of making an oixler of

distribution where there was a will. In
re IJakin, 5 C. E. (ir. 481.

113. Neither the orphans nor preroga-
tive court could appoint a guardian for a
minor during the lifetime of the father,,

even with the consent of the latter. Gar-
rabrant v. Sigler, April. 1829, Chancery. See-

Morris v. Morris, 2 McCart. 239.

114. Errors in an executor's inventory
can be reviewed only by the ordinary.
Wood v. Tallman, Coxe 153, 156.

115. A decree of the orphans court on
a settlement of accounts, is not the subject

of appeal. State v. iMayhev, 4 Hal. 70. 75
;

Sulard V. Smallcy, July, 1824, 5 Hal. 335.

Contra, Trimmer v. Adams, 3 C. E. Gr.

505.

116. But not from a decree revoking
such letters. Tenbrook v. McColm, 5 Hal.
333. 7 Hal. 97.

117. It cannot try the title to lands.

Having v. Van Buskirk, 4 Hal. Ch. 545, 548.

118. Nor, enforce specific perform-
ance of a contract by an executor. Skill-

man V. Skillman, 2 McCart. 389.

119. Nor has it jurisdiction in matri-
monial causes. McClurq v. Terry, 6 C. E.

Gr. 225, 228, Zabriskie, C.

120. It cannot give relief to the surety
of an administrator who had settled -his

final account in the orphans court, on a
judgment obtained by a creditor against

the administrator and the surety. Ordinary
V. Kershaw, 1 McCart. 527.

121. No appeal lies from a statement or
re-statement of accounts hy the surrogate,,

but only from a decree of the court.

Cooley V. Vansyckel, 1 McCart. 496.

See Appeal, II.

(4) Court of errors and appeals.

122. A writ of error will lie in all cases-

where the decision of the inferior court is

final, and has not proceeded from a mat-
ter resting in discretion. Fames v. Stiles,

2 Vr. 490.""

123. It has jurisdiction in a decision

of the supreme court on the validity of a
by-law of a corjjoration. Taylor v. Gris-

U'old. 2 Gr. 223, 253, note.

124. Its constitutional jurisdiction is-

altogether appellate. N. J. Friuiklinite

Co. V. Ames, 1 Beas. 507 ; Black v. Del. and
Ear. Canal Co , 9 C. E. Gr. 455.

125. After a cause has been heard upon
the merits, the judgment properly entered,

and tjie papers remitted to the court be-

low, the court of errors has no further

jurisdiction with respect to the case. King-

V. Ruckman, 7 C. E. Gr. 551.

See Appe.vl, I, Error.
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(c) Criminal courts.

(1) 2\i'() jiisficri^.

12('). A prisoner cannot be tried belbre

two jnstices of the peace on a charge of

larceny "witliout an acinisation in writ-

ing-." {licr. Criminal ruocEDURK, | 37).

State V. Qui<j</, 1 Gr. 293.

127. They have no jnrisdiction to try a
defendant on a charge of receiving stolen

goods, knowing them to have been stolen.

State V. Briton,'^ i'cu. 949.

B.\STARDY, Pd S, 12, 17, 22.

(2) Quarter sessions.

128. An indictment fonnd in the oyer
and terminer cannot be tried in the quar-
ter sessions without a special order. Orui-

ser V. State, 3 Harr. 206.

129. The quarter sessions has cognizance
of any crimes or offences of an indictable

nature unless expressly forbidden, and a

borough court with the same powers has
cognizance of the same offences without
being called "a general quarter sessions of
the peace." Woodruff v. State, 1 South.
344.

130. They may grant a new trial on the
merits. State \. Parker, 1 Hal. 148; Arin-
strong's Case, 1 Hal. 149, in. org.

ISi. And a writ of prohibition will not
be granted to prohibit them from granting
a new trial after a final jndgment has been
entered. State v. Price, 3 Hal. 358.

Bastardy, 13, III,. Certiorari, III.

(3) Oyer and terminer.

132. The courts o^yer and terminer and
genei"al jail delivery have "terms" fixed

by statute. Francisco v. State, 4 Zab. 30.

133. They can pronounce judgment on
a conviction had at a previous court.

State V. Aaron, 1 South. 231, 236.

134. An oftender against the statute as

to selling ardent spirits by less measure
than a quart, may be indicted in the oyer
and terminer or quarter sessions. State v.

Plunkett, 3 Harr. 5.

See Ante, | 11.

HI. Courts of United States.

(a) District court.

135. By act of congress, the district court

of the United States has jurisdiction, ex-
clnsively of the coiu-ts of the several states,

of all suits against consuls. Sarlori v.

Jfami/laii. 1 (ir. 107.

13(;. Admiralty. In cases of torts, the
loeaHty bi'iiigs the offence; within the ad-
miralty jurisdiction ; in case of contracts,
the subject matter must be of a maritime
nature. Thackarey v. The Farmer, Gilp.

524. Boundary. ?" 8. Supra, ^. 23-25.

137. Waters within the el)b and flow of
the tide are considered as the sea. Ibid.

Bankruptcy, II. Constitution, \ 174.

(b) Circuit court.

138. The circuit courts have not juris-

diction of suits brought by a state against
a citizen of the same or of another state.

Gale v. Balicock, 4 Wash. C. C. 199, 344.

139. A citizen of the District of Colum-
bia is not entitled to sue in the circuit

courts of the United States. Westcott v.

Fairfield, Pet. C. C. 45.

140. If the jurisdiction of the court

would be ousted by making all the parties

in interest plaintiffs, those who are citi-

zens of the same state with the real de-

fendants, may refuse to join in the suit,

and mav be made defendants. Wisner v.

!

Barnet, 4 Wash. C. C. 631.

i

141. Jurisdiction sustained where the
' subject matter exceeded $500, and the suit

I was between citizens of different states.
' Spalding v. 3IcGovern, 10 N. B. R. 188, Nix-

on, J.

I

142. In suing on a chose in action, a mort-

gage, if the plaintiff be not a citizen of the

same state as the defendant, his right to

sue is not taken away by the fact that the

i
chose may have passed to him through the

hands of persons who were citizens of that

state, and so unable to prosecute a suit in

this court, provided the party to whom it

was originally given was not such a citi-

zen. MilledoUar\ . Bell, 2 Wall. Jr. 334.

143. A party cannot move into a state

for the sole purpose of giving jurisdiction

to the courts of the United States. Such re-

moval must be bona fide, and with the in-

tention of making that state his permanent
residence. Ben. Gardner v. Sharp, 4 Wash.
C. C. 609, 614.

144. If tenants in common, some of

whom belong to a state in which the suit

is brought, sue a party who does not so

belong," the defendant cannot remove the

case.
"

(1) For all the lands sued for. be-

cause all of the plaintiff's are not citizens

of the state in which the suit is brought.

(2) Nor for the parts claimed by those of

the plaintiffs who are such citizens, be-

cause the court will not ^livide an action

into parts for the sake of ol)taining juris-

diction over one of them. Nor can its pro-

cess be so framed as to order a state court

to send up a fraction of a cause. Ex parte
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Turner, 3 Wall. Jr. 258. CoRroRATioxs, ?

241.

145. The averment of citizenship if

omitted, may 1)0 added within any reason-

able time after the defect is suggested.

Fisher v. Rathn-ford, Bald. 188.

14G. The fact that a bill prays an injunc-

tion, will not, without reference to the ob-

ject and purpose of the bill, be regarded as

of itself sufficient to bring the suit within

the meaning of the words of the act of

congress of July 27th, 1860 :
" a suit brought,

instituted, and prosecuted for the purpose
of restraining or enjoining the defendant,"

and to afford a ground of removal into a

federal court under that act. Upt^n v. N.
J. Sonthrrn R. R. Co., 10 C E. Gr. 372.

147. Jurisdiction of admiralty as to mis-
demeanors committed on the seas. Cor-

field V. Conjf'U, 4 Wash. C. C. 371, 383.

148. To give such jurisdiction, it must
ai)pear not only that the accused was ap-
prehended in that district, but also that

the otfence was committed out of the ju-

risdiction of any state, and not within any
other district of the United States. United

States V. Jackalow, 1 Blk. 484.

(c) Supi'eme court.

149. Defendants pleaded statute of limi-

tations, which was ordered to be over-

ruled. A writ of error brought thereon
was quashed because •such order was not
a final decree within the meaning of the

act. Rnthn-ford v. Fisher, 4 Dall. 22; S. C.

Bald. 188.

150. Where a statute of a state creates

a contract, and a sul)sequent statute is

alleged to impair the obligation of it, and
the highest court of law or equity in the

state construes the first statute in such
manner that the second statute does not

impair it, whereby the second statute re-

mains valid, its validity is ''drawn in ques-

tion " within the meaning of the 25th sec-

tion of the judiciary act of 1789. Bridge
Proprietors v. Hoboken, 1 AVall. 116.

151. A writ of error to remove a cause
from this court to the supreme court of

the United States, filed within ten days,

Sundays excluded, from the day of filing

in this court a decree of tlie court of ap-

peals, is a supersedeas under the twenty-
third and twenty-fiftli sections of the
judiciary act of the United States, to stay

execution. Brumagim v. Chew, 6 C. E. Gr.

180.

152. The "rendering the judgment," or

"passing the decree" complained of, from
which the ten days begin, is the filing of

the judgment of the court of appeals in the

court below. Ibid.

153. A writ of error may be directed

either to the highest appellate court of

the state where the judgment complained
of was rendered, if the record still remains
there, or to the court below, if the judg-

ment and record have been remitted-
But it must be directed to the court whei'e
the record remains. Ibid.

154. When the record has been remitted
to the court below, and the writ of error
directed to it, the entering the decree or
judgment of tlie highest court in the court
below is to be taken as the time of render-
ing the judgment or passing the decree
complained of. And such decree only be-
comes a final judgment in the sense of
the twenty-third scctiun of the judiciary
act, when entered in a court from which
execution can issue. Ibid.

155. How writs of error are returned.
Fenemore v. United States, 3 Dall. 857.

Boundary, | 13. United States Courts.

(d) Removal of causes.

156. Irregular removal of a cause from
the supreme court to the circuit court of

the United States does not oust this court
of its jurisdiction. Of the regularity, that

court is to decide. Johnson v. Gelston, Pen.
668.

157. A petition, praying for the removal
of a cause from this court into the circuit

court of the United States, must be accom-
panied with an afiB.davit, or other verifi-

cation of the facts stated therein. Ogden
V. Baker, 1 Gr. 75.

1.58. Defendant allowed to remove his

cause into circuit court of the United
States, two terms after appearance. Gels-

ton V. Johnson, Pen. 625.

159. Query. Whether a mandamus may
issue from a circuit court to a state court

to compel it to send up a cause. E.t parte

Turner, 3 Wall. Jr. 258.

COVENANT.

I. Express Covenants.

(a) Covenants of title.

(1) Seizin.

(2) Right to convey.

(3) Quiet enjoyment.

(4) Against encumbrances.
(5) Warranty.

{&) Particular covenants.

II. Implied Covenants.

III. Bre.vch.

IV. Remedies.
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F^xpress Covenant?

(a) Action at law.

(1) In ,L!;oueriil-.

(12) Piirtios.

;}) Pli'iulin^- aiul [iractice,

4) Evidence.

(5) Defences.

{h) K(jitifuble relief.

I. Express Covenants.

(a) Covenants of title.

(1) Seizin.

1. A covenant of seizin is not a real
covenant, so as to pass with the land. Lot
V. Thomas, Pen. 407«'; Carter v. Denman, 3

Zab. 260.

Conveyance, § 249.

(2) Right to convey.

2. That a grantor has good right to con-
vey is a personal covenant, binding on
his personal representatives. Carter v.

Denman, 3 Zab. 2G0.

(3) Quiet enjoyment.

3. Covenants for quiet enjoyment run
with the land. They descend to heirs,

and vest in assignees. Carter v. Denman,
3 Zab. 2G0.

4. A refusal of a plaintiff" to buy in a
paramount title, or encumbrance, is no
waiver of the covenant, and cannot bar
his recoverv thereon after eviction. Miller

v. Halsey,2Gv.A.S.

(4) Against encumbrances.

5. A covenant that the land is free from
encumbrances, does not run with the land.
Carter v. Denman, 3 Zab. 2G0. Contra,
Shannon v. Marselis, Sax. 413.

6. An inchoate right of dower is an
encumbrance, and its existence is a breach
of the covenant against encumbrances.
Ibid; Deals v. Storm^. 11 C. E. Gr. 372, 370.

7. A covenant that the premises con-

veyed are free from " all assessments
and encumbrances of what nature or kind
soever," binds the grantor to pay off' an
encumbrance existing at the elate of the
deed. And in a suit to foreclose a pur-
chase money mortgage, the amount of

such encumbrance must be deducted from
the amount due on the mortgage, and the

decree will be only for the balance. White
V. Stretch. 7 C. E." Gr. 76 : Union Dank v.

Piuner, IOC. E. Gr. 495; Washer v. Drown,
1 Hal. Ch. 81.

8. Where a grantcn- covenants against
encumbrances, and subse([uently pays oil"

a mortgage existing at the tinie of con-
veyance, equity will hold that the ])ay-

ment was for the benefit of the grantee.
lirundrnl v. Walker, 1 Ueas. 140; Den. v.

Robinson, 2 South. 689, 714, («).

HUSBANO AND WlKE.

(5) Warranty.

9. A covenant that the grantor "will
warrant and forever defend the premises
against all lawful claims, freed and dis-

charged of all encumbrances," operates as
a covenant against encumbrances, and also
as a general warranty. Carter v. Denman,
3 Zab. 260.

10. A warranty attaches only to the es-

tate granted, or purporting to be granted.
If it be a life estate, the covenantor war-
rants nothing more ; the conveyance be-
ing the principal, the covenant the inci-

dent. Adams v. Ross, 4 Dutch. 160; 1 Vr.
506.

11. If a man grant land by deed with
warranty, and afterwards acquire title, this

after-acquired title enures to the benefit of
his grantee. Gough v. Dell, 1 Zab. 157.

Conveyance, ? 279, Estoppel.

Agency, | 57.

(b) Particular covenants.

12 Building covenants. A covenant
in a deed, '"

it being expressly understood
and agreed, that the houses which may be
erected on Gilbert street, shall be set back
ten feet from the southerly line of said

street," is a covenant running with the
land, and binds not only those wlio derive
title from the covenantors, but also their

grantees. Winfield v. Henning, 6 C. E. Gr.

188.

13. Covenants contained in deeds and
agreements, jDrescribing the mode in

which the premises shall be improved,
and in restraint of their use, will be sus-

tained, within reasonable limitations.

Grigg v. Landis, 6 C. E. Gr. 494.

14. Where the vendees agreed to drain
the lands, fill up low places, etc. Held,

that the covenants for improvements were
personal covenants, and that there was
nothing pledged for their fulfillment but
the personal responsibilitv of the parties.

Gilbert v. Trustees, 1 Beas. 181.

15. An agreement under seal, made sub-

sequent to a conveyance of a lot of land,

that the vendee would build thereon, with-

in a year, a residence to cost not less tlian

$18,000, and would place the main front

wall thereof twelve feet from the line of the

street, and that the vendors, in case of any
further conveyances of lots on that street,

would stipulate and provide with the pur-
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chasers that th e houses to be erected on such
lots, between specified streets, should be so

erected that tlic main front wall should be
on a line twelve feet from the line of the
street, will be enforced in c([uity as a,si:ainst

a subsequent grantee, with notice. Eijuity

will charge the conscience of the grantee
with such agreement, though it neither
creates an easement, nor runs with the
land. Kirkpatrick v. Peshine, 9 C. E. Gr.
200.

16. The vendee with whom such agree-
ment was made, is entitled to the benefit

of a covenant (-ontained in the deed to

such subsequent grantee, binding her, so
far as her land is concerned, substantially

to the observance of the agreement, not-

withstanding the absence of any privity
between them. Ibid. Contracts, | 270.

17. A covenant made by the grantor in,

or at the time of, the conveyance relat-

ing to tlie land, runs with the land, and
enures to the benefit of any subsequent
purchaser from the grantee or covenantee.
Brewer v. Marshall. 3 C. E. Gr. 337.

18. A covenant relating to land made by
the owner with a stranger, will not run
with the land wlien conveyed away by the
covenantor, so as to be a burthen upon it,

although the deed containing the covenant
may convey other land which tlxe covenant
was intended to benefit. Ibid.

19. A covenant will not run with land
so as to he a burthen upon it in the hands
of a purchaser, unless there be some
privity of estate between him and the
covenantee. Ibid.

20. The general rule is, tliat acceptance
of a deed for land is to he deemed full ex-

ecution of an executory contract to con-
vey. Covenants collateral to the deed
are exceptions to this rule. Also, where
the stipulation is to do a series of acts at

successive periods, or distinct and separa-
ble acts to be performed simultaneously,
the executory contract becomes extinct

only as to such of its parts as are covered
by the conveyance. Long v. HarUvell, 5
Vr. 116.

21. A covenant by a landlord to do cer-

tain repairs, which are si)ecificd, will not
run with the land after breach. Gerzebek v.

Lord, 4 Vr. 240.

22. Where a landlord covenanted that
his lessee might erect a carding and fulling

mill and any other machinery upon the de-
mised premises, and that at the expiration
of the term all improvements made upon
the lot shall be the property of the lessor,

he paying for the same. Held, the improve-
ments to be paid for by tlie lessor, ai-e such
only as he had j)reviously authorized to

be made. Berry v. Van Winkle, 1 Gr. Ch.
269, 390.

23. If the lessee covenant for himself and
his assigns, that they will make a new
wall upon a part of the thing demised, it

shall bind the assignee. But if the thing

to be done, be merely collateral to the
land, and doth not touch or concern the
thing demised in any sort, the assignee
shall not l)e charged, though he be named
in the covenant. The covenant is a mere
personal covenant not ail'ccting the land
demised. Conover v. Smith, 2 C. E. Gr. 51.

Condition, U 1, 2, Contr.vcts, U 2, 124,

138, 153, 250, 258, 267, Corpor.vtion, ^ 196.

Dedication.

II. Implied Coven.vnts.

24. An implied covenant cannot arise

on a deed poll. Harrison v. Vreeland,
June, 1876.

25. A grantor, in giving the boundaries
of the lot conveyed, describes it as cross-

ing a sixteen feet alley. This raises no im-
plied covenant, on the part of the grantor,

to open an alley sixteen feet wide, or of
any other width ; nor does it give to the
grantee any claim, in equitj', upon the
grantor, to compel him to open such an
alley. Bechtel v. Carslake, 3 Stock. 500.

26. An assumption by a grantee of a
mortgage debt, incorporated in his deed,

although not actually sealed, is a covenant.
Huyler v. A fwood, 11 C. E. Gr. 504.

Conveyance, ^ 250, Easement.

III. Breach.

27. A covenant that one is lawfully

seized of land, when, in truth, he is not,

is broken as sf)on as made, and such a cov-

enant cannot be assigned, so as to enable
the assignee to maintain an action for a
breach that happened before his time.

Chapman v. Holmes, 5 Hal. 20.

28. So, also, a covenant that a grantor
has good right to grant, sell and convey
land, when he has not such right, is broken
as soon as made. Ibid.

29. A covenant by a grantor, that at the

time of the sealing and delivery of the deed
the premises conveyed are not encumbered
by any mortgage or by any encund:)rance
whatsoever, is broken as soon as it is

made and before eviction or disturbance,

if at the time of the execution of the deed
the premises were encumbered by an ex-

isting unsatisfied mortgage. Ibid ; Gar-
rison V. Saiidford, 7 llul. 261 ; Stewart v.

X»rr(A-(', 4Hal."l39.
30. A covenant of seizin in a deed for

lands out of the possession of the grantor

is not broken. Thomas v. Ferry, Pet. C.

C. 49.
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31. By iloi'd ir. (ledii'iiti'd I'eiliiin lands
for a private pleasure ground, together
with the avenues, <te., as a plaee of resort

and reereation. 11. conveyed to W. a lot

adjoining with the right to frequent said

park for the purposes, tte., named in the
ilvcd of dedicalioii. W. covenanted tliat

lu' would not erect or permit any husiness,

itc, dangerous or oll'ensive to tiie ueigh-
horing inhaltitants. Held, that hlasting or
hreaking stone on his lot for sale, and using
said avenues for carting tlicm away, were
violations of his covenant. Ilnnkcll v.

]Vri;lhf, S C. E. (Jr. ;ls<).

\V1. An assignment is not a violation of

a I'ovenant in a d('vd not to underlet. Fielil

V. Millx. 4 Vr. 1.M4.

oo. Undei'letting demised premises hy
a tenant is not a violation of a covenant
not to assign the term. Den. Bockover v.

Post, 1 l)ntclK28r).

CONTU.\CTS, v., (./').

IV. IvEVrKDIES.

(a) Action at law.

(1) 1)1 [/riirnd.

o-i. Where a conveyance of land is exe-

cuted, the purchaser can have no remedy
for a failure of title hut such as may be
provided for by covenants contained in

the eonvevance. Phillips v. City of Hudson,
L'Vr. 148.' CONVEYAXCK,- U96.

oo. Where a vendor covenanted to de-

Hver premises at a future day to the ven-
dee in as good condition as they then were,
the vendee by accepting a deed and taking
possession of the premises, does not waive
his right to recover damages for a breach
of the covenants to dehver the premises
in the condition stipulated. Green x.Keltv,

3 Hari'. 246 ; 8pen. 544.

30. Covenant hes not on an unsealed
writing. Ludleim v. Wood, Pen. o5.

37. For a In-each of an indenture of ap-
prenticeship the action should be cove-
nant. Sayre v. i'o-sr. Pen. 743.

38. So, for a breai'h of covenant in a
deed of real estate. Oidcalt v. Hiiff'man,

Pen. 818.

39. So, for breacli of covenant in a
lease, to do repairs. Stretch v. Forsyth,

Pen. 713.

40. Covenant may be Itrought on a sealed
agreement that, in consideration of certain
services rendered and niiiterials furnished
on a farm, i)laintil1' should receive one-lialf

the crops. Pdten v. HcKsti.'s, 2 Dutcli. i.".>3;

English v. Horner, Pen. 81(5.

41. On a covenant to dehver Itoards.

Bell V. Beading, Pen. 142
42. An action of del>t will not he upon

articles of agreement ti^ pay a certain sum

in bank note-;, for they are not money.
The action should i)e cov(!nant, in which
the plaintilfean recover his real damages,
according to the value of the bank notes.
Scott V. Conover. 1 Hal. 222.

43. To sustnin an aclioii on the cove-
nant of warranly, oi- Ibr (|uiet enjoymiMit,
there nuist be either an actual eviction,
or a distuibance of title, or possession by
])aramount title, equivahuit to an eviction.
Carter v. Den man, 3 Zai>. 2(J0.

44. An ouster or eviction from a pai't of
the premises is enough to maintain the
action. Ihid.

4-"). Py the weight of antlioiity or upon
princi]il(^ it cannot lie held that an eviction
!>> ejecting the covenantee from the actual
possession of the premises, whether by
process of law or otherwise, is necessary
to complete his remedy upon his covenant
of warranty. Kedog v. Phdt. 4 Vr. 328.

40. What shall be deemed a sufiicient

ouster or disturbance to sustain an a(!tion

on the covenant of warranty, notwithstand-
ing there was no actual dispossession, con-
sidered. Ibid.

47. The existence of a paramount title,

and the acquisition of it hy the covenantee
by ])urchase, on his mere volition, will not
amoun-t to a constructive eviction sufii-

cient to support an action on the covenant
of warranty. Ibid.

48. An actual eviction is not necessary
to equitable relief, provided there has been
a trial and judgment in ejectment, al-

though the court will not act ujion a mere
suggestion that the title is defective. Cos-

ter v. Monroe Co. 1 Gr. Ch. 467.

48a. On a foreclosure the defendant set

up the arrest of some of his servants on a
part of the premises, their bail and trans-

fer of the suit to the county circuit. Held,
no proper allegation of eviction, or ])roper

jjroof of a suit pending. Price v. Lawton,
May, 1876, Chancery.

49. To maintain an action on a covenant
against encumbi-ances it is not necessary
that the grantee should wait until evic-
tion or disturbance, or until he has paid
the debt or interest secured by the mort-
gage, or has been impleaded, prosecuted
or put to costs, trouble or expense. Gar-
rison \. Sandford, 7 Hal. 261. See Waslier
v. Brown, 1 Hal. Ch. 81.

Condition, ^ 10, Bonds, ? 66.

(2) Parties.

50. An attorney who covenants in that

capacity to convey, and sets his own hand
and seal to the covenants, is competent to

bring an action for the purchixse money
covenanted to be paid him in his own
name. Jolinson ads. Apphgide. Coxe 7, 233

;

Sheldon v. Dunlap, 1 Harr. 245.

51. When the action is by an assignee
of the covenant, it is not necessarv that he
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should be described as "assignee." Carter

V. Denman, 3 Zab. 260.

52. On a deed inter partes, altliough the

covenant be for the benetit of a third per-
son named therein, he cannot sue. Smith

V. Emery, 7 Hal. 53.

53. An action of covenant will, by force

of the statute of this state, lie against heirs

and devisees for the breach of a cove-

nant again.>t encumbrances contained in a

convevance of the ancestor. Neiv Jersey

Ins. Co. V. Meeker, 8 Vr. 282; Morris v.

Boivan, 2 Harr. 304. Supra, | 3.

54. On a covenant of warranty an as-

signee of the vendee may sue the execu-
tors of the vendor. Chapman v. Holmes,

5 Hal. 20. Supra, U 2, 2<J

Assignment, '0. G, 7, Bonds, Y. (b), Ap-
rRENTiCE, § 32, Condition, V., Con"S'eyance,

'i 24, SuPK.\, II IG, 18, 23.

(3) Pleading and Practice.

55. A writ "to answer unto J. H. that

he render to him S2,OCK3, which to him he
owes upon covenant," is defective ; it is

neither in debt nor covenant and has i)o

stvle of action. Brown ads. Hoy, 1 Harr.
lo7.

5G. Declaration. In an action of cove-

nant, it must appear upon the state of

demand, that the instrument upon which
the action is founded is a sealed instru-

ment. Pierson vs. Picrson, 1 Hal. 168;
Bilderback v. Pouner, 2 Hal. 64.

57. The declaration in an action of cove-

nant, should show that the agreement on
which it is founded, was originally sealed
by the defendant, and remained, under
seal at the time of declaring or accoimting
for the omission of such averment. It is

not sufficient to say, "and for the f^\ithful

performance of the said covenant and
agreement, the said parties did thereunto
set their hands and affix their seals."

Smith v. Emery, 7 Hal. 53.

58. In an action of covenant, where the

covenant or agreement is the foundation
of the action, and not merely matter of

inducement, the declaration should con-

tain a profert in curia of the agreement
set forth, or an excuse for the omission of

it. Ibid.

59. The words of reference, "as by the
said covenant and agreement, reference

being thereunto had, may more fully ap-

pear," inserted in the declaration, after

the statement of the contents of the instru-

ment, are no profert, nor sufficient to suji-

ply the want Ibid.

GO. Breaches of a covenant must be
specified. English v. Horner, Pen. 816.

61. Deed for several lots of gromid and
rent reserved ; coimt for rent (lue on i)ar-

ticular lots, and general assignment of

'breach, good. Associates, ttc, v. Halsey, 2

South. 750. See Bonds, YI. (c).

62. When the covenant is to do or forbear

to do a particular act, it is sufficient to as-

sign the breach in the words of the cove-

nant But on a covenant of warranty the

declaration must go farther, and show an •

eviction bv title paramount. Carter v.

Z>f»»um, 3 Zab. 260.

63. In an action on a covenant running
with the land, the declaration must desig-

nate the land conveyed with convenient
certainty. Ibid.

64. All eviction by title paramount must
be averred in the declaration, but no for-

mal words are prescribed with which the

averment shall be made. Kelloy v. Piatt, A

Yr. 328.

65. If the declaration be defective in this

respect, the defect is not fatal on general

demurrer if the matters of fact averred,

in substance, show an eviction tantamount
to a breach of the covenant relied on. Ibid.

66. A state of demand for not doing
repaii'S to a tan-yard, should show how
the defendant is liable. Stretch v. Forsyth,

Pen. 713.

67. A declaration against the assignee
of the reversion, founded on a covenant of

the lessor to repair, during the term, must
aver that such repairs were not done be-

fore the conveyance to the defendant; the

allegation of such fact, by way of protes-

tando, is not sufficient. Gerzebck v. lord,

4 Yr. 240.

68. AMiere a special request is not

necessary to impose on the defendant the

obligation to pay, nor to render him liable

on his covenant, it is not necessary to be
averred. Smith v. Emery, 7 Hal. 53.

69. Pleas. When, in a declaration in

covenant, a material breach of the agree-

ment declared on is averred, a plea deny-
ing the charge, and alleging that the
defendants had well and truly kept all

other covenants, must conclude to the

country. Star Brick Co. v. Ridsdale. 5 Yr. 428.

70. In an action upon a covenant "not
to remove certain goods off the premises
where they were levied upon," it is a friv-

olous plea to a breach assigning that they
were removed off the premises, and were
not delivered on the day of sale, to plead
that the defendants had the goods there on
the day of sale ready to deliver, because it

does not answer the whole breach, and be-

cause, on a covenant to deliver goods at a
certain day and place, it is not sufficient

for the defendant to allege that he was
there ready to deliver them. Hogencamp
V. Ackerman, 4 Zab. 133.

71. In an action on a covenant for the
delivery of goods levied on by the sheriflf

as the property of A., where the breach
assigned is the not delivering the property
according to agreement, it is not a good
plea that the goods were the propertj' of
B., and that the defendants were ready to

deliver them subject to the legal rights of
B. Ibid.
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72. Xon ilaiiiuijicahoi is not n good jilea

lo ii hreacli of covoniint. Ihid.

7-K Oyer. Where a deed is set out in

the sclu'ilule annexed to a deelarntion, it

is not necessary to erave oyer, hut tlie

declaration in;iy l)e pleaded to as it it iind

set out the deed. Ihid.

Bonds, U 82, 103, Contr.vcts, U 313, 314.

(4) Evidence.

74. It is priinn fdcir sufficient if the
]ilaintitl' |)r<)ves the execution of the cove-
nant l)y tlie defendant; he is not required
to prcxhice or ])r()ve tlie counterpart. Pat-
ten V. Hemtis, 2 Dutch. 2'J3.

75. It is obviously a question of fact

Avhether the possession of the covenantee
has been transferred from his elder
title to the newer and better title, which
he hns acquired by purchase, under such
circum-stances as that he may be said to

have sutlered an involuntary loss of pos-
session, tantamount to an eviction there-

from. Kellog V. Piatt, 4 Vr. 328.

(5) Defences.

lis. Matters, which show how the defend-
ant paid for the premises when he pur-
chased, form no bar to an action brought
against him for breach of covenant with
the yjlaintitf", who is another person. Miller

V. Halsey, 2 Gr. 48.

77. The want of actual possession in

the covenantee, is no bar. Ihid.

78. A reconveyance by n:iortgage to cove-
nantor, is no release or bar to such cove-
nant, nor has a purchase by covenantor
at sheriff's sale, any such effect. Lot v.

Thomas, Pen. 4<}7e.

79. In an action on an instrument under
seal, if the contract is still executory, or
has been rescinded before suit brought, or
the consideration has entirely failed, the
defence of fraud in the consideration,

should be pleaded in bar; but where the
contract, having been executed, has not
been rescinded, and the consideration has
not entirely failed, such defence cannot be
pleaded in bar—it can only be used at the
trial to reduce the amount of the plaintiff's

recovery. Lord v. Brookfietd, 8 Vr. 552.

80. A covenant not to sue one of several

obligors is not pleadable in bar, it is a
covenant only, and the covenantee is put
to his cross action to recover the dam-
ages which a Ijreach may occasion him. As
an exception to this rule a sole obligor

may plead such covenant in bar, to avoid
circuity of action. Line v. Nelson, June,

1876 ; Supra, \ 4.

80a. Forms of declaration.
On a bond given for part of the pur-

chase money of land. Barrow v. Bisp-

ham, 6 Hal. 121.

On a i)ond assigned and guaranteed to
plaintilf. SiJdeif v. Slnlt, 3 (Jr. 332.

On a l)reach of covenant in a deed, fin*

not paving a mortgage. Fiiilei/ v. Simp-
son, 2 Znh.SU.
On a l)reach of covenant, defective,

for want of profert,Scc. Smith v. I'Jmerii,

7 Hal. 53
On a breach of covenant of warranty

in a deed. Carter v. Denman, 3 Zab. 261.

806. Forms of pleas.
That a bond given for purchase money

of land was procured by fraud, and defect
in title. Barrow v. Bispham, 6 Hal. 122.

Fraud in a sealed certificate signed l)y

defendant as conditions of sale of land
soltl bv orphans court. Stn/ker v. Van-
derhdtA Dutch. 4s:'..

80c. Form of demurrer.
To last mentioned plea. Ibid.

(b) Equitable relief.

81. Upon the covenant set out, supra, §

12. Held, at law, a purchaser of one of
these lots from the grantee could not en-
force this covenant against the purchaser
of another of them. But, in equity, its

observance will be enforced in his favor.

Winfield v. Henninrj, 6 C. E. Gr. 188.

82. A mere personal contract not run-
ning with the land, nor binding the alienee

at law, will be enforced against the alienee
in eciuity, only where he is chargeable with
notice of the contract. Van Doren v. Rob-
inson, 1 C. E. Gr. 256.

83. Where a vendor conveys land by
deed with covenant of warranty, which is

subject to a mortgage; if the amount of

the mortgage is raised out of the premises
conveyecl, and paid to sati.'-fy the mort-
gage, the vendee can immediately recover
it back, by action against the vendor, on
his covenant. Shannon v. Marselis, Sax.

414.

84. So, if the vendor was prosecuting
the vendee, on his bond for purcha.se

money, this court Avould enjoin him, and
compel him to appropriate the money so

as to discharge the incumbrance against

which he had covenanted. Ibid.

85. This right of the purchaser to pro-

tection is not personal, but attaches to the

purchaser of the property, whoever it may
be ; it is connected with the land itself,

and passes with it. Ibid.

86. If a deed contain full covenants of

warranty as to the height of a dam, and
the covenants are broken, a court of equity

will not enjoin the vendor from proceeding

at law to recover the purchase money, nor
set off the damages sustained by the ven-

dee by the breach of such covenants
against the claim of the vendor for the

purchase money, but will leave the par-

ties to their remedies at law. Hopper v.

Lutkins. 3 Gr. Ch. 149,

87. Where a party seeks an injunction
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to restrain a violation of a covenant under
a lease, and such covenant is a continu-

ing covenant running ^vith the land, and
its violation is of constant recurrence, his

title to relief is not forfeited by long delay
in making his ai)i)lic;ition. Socicti/ iCv. v.

XoH', 2 C. E. Gr. 20.

88. Where one of sciveral grantors, hold-

ing one hundred and forty-nine shai-es out

of six hundred and eighty-two, in which
the premises are held, covenants that he
is the owner of the said one hundred and
forty-nine shares, and that the same are

free of incumbrances, and that the grantor
Avill warrant and defend the title to the
bargained premises to the extent of said

.shares and no further, and the title to the
premises partially fails, the vendor is liable

on his covenant only in proportion to the
number of shares held by him. Coster v.

Monroe Mf(j. Co.. 1 Gr. Ch. -ifJS.

89. A tenant may ask the court to pre-

vent his landlord from breaking a coven-
ant which, although not made with the
tenant, will work a forfeiture of his estate.

Rogers v. Danforth, 1 Stock. 289.

90. A lessee who has made permanent
improvements on the demised i)remises

under a covenant that he shall be paid
their a[)praised value at the expiration of
the term, may seek I'clief in equity. Con-
over V. Smith, 2 C. E. Gr. 51; Conpcr w
Wells, Sax. 10.

.
Supra, ? 22.

91. Executors may be required to retain

sufficient lunds to answer a covenant for

support in an indenture of apprentice-
ship. Petrie v. Voorhees, 3 C. E. Gr. 285.

92. Equity will not construe covenants
differently from their legal effect, or turn
independent covenants into conditional,
because it will give better protection to a'

party, or diminish litigation. Coursen v.

'Canfield, G C. E. Gr. 92.

93. A corporation having the power to

mortgage after-acquired chattels, equity
will enforce a covenant for further assur-
ance in such mortgage. Williamso)i v. N.
J. Southern R. R. Co., II C. E. Gr. 398.

See Damages, Insukanck,
Sale of Land.

MORTCiAGES,

CRIMES AND MISDEMEANORS.

I. What Coxstitutes a Crime.

II. Persons Capable of CoMjriTTiNG.

III. Principal and Accessory.

IV. Particular Crimes.

(rt) Abortion.

[h] Adultery. ^

[g) Arson.
(d) Assault and battery.

(e) Assault and false iinprisonine)it.

(/) Bribery.

[g] Burglary.
[h] Conspiracy.

(i) DcMroying deeds, S:c.

(j) Disorderly houses.

(k) Duelling.

(/) Embezzlement.
(wi) E>icape.

(«) K.rtort ion.

(o) False pretence.

[p) Forcible entry.

iq) Forgery
_

(r) Fornication

.

{s) Highu'(fy obstructing.

(t) Jjurceni/.

(u) Liquor selling.

[v) Latter !/.

{w) 3I(in.si(iughter.

[x] 3fayheni.

(y) Murder.
(z) Nuisance.

(art) Official ynisconduet.

(bb) Perjury.

(cc) Profanity.

(dd) Rape.
(ee) Rescue.

iffi) Riot.i.

igg) Treason,

{hh) Voting illegally.

V. Procedure and Practice.

(a)

(b)

(0)

[d)

ie)

ig)
{h)

ii)

U)
{k)

IVarrant and information.
Arrest.

Recognizance.
Indictment.

(1) Finding.

(2) Form.
(3) Objections.

(4) Amendment.
Trial.

(1) Evidence.

(2) Verdict.

(3) In general.
New trial.

Judgment and sentence.

Record.
Error and appeal.

Punishment.
Pardon.

I. Wii.AT Constitutes a Crime.

1. An attempt to do a wrongful act is

not a crime or misdemeanor, if the act at-
tempted is not criminal. State v. Cooper,
2 Zab. 52. {Rev. ]>. 201, i 193).

2. Conspiring to commit a crime of an
indictable nature is a crime, although no
act be done in consequence of it. Stcde v.

Rickey, 4 Hal. 293.
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3. But not a conspiracy to commit a
civil injury not in itself an indictaMe of-

fence, as a cons])iracy to obtain money
from a bfink by drawinu: checks thereon,
when the th-awers have no (lei)osils there.

Ibid. Infra, § 34.

4. One who, in another state, incites

and procures another to enter this state

and commit a felony, is not guilty of any
offence j)unishable liy the laws of this state.

State V. Wyvk-of, 2 Vr. (Jo.

o. An indictment charging a felonious
assault and battery in N. Y., and that the
party injured came into and died from its

ellects in X. J., charges no crime against
this state. Stati' v. Carter, 3 Dutch. 499.

(). The mere taking of an illegal fee by
a justice of the peace or- other officer of
this state, will not constitute a criminal
act, inider the twenty-third section of the
act for the punishment of crimes, (Rev. p.

1230, 'i 23), without regard to the intent of
the recipient. Cutter ads. State, 7 Vr. 125.

7. Mergei\ If a man in committing a
misdemeanor, unfortunately commit a
felony, the misdemeanor is merged in the
felony. State v. Cooper, 1 Gr. 3t)2.

8. The doctrine of merger only applies
where the same act constitutes both
otlences. Johnson v. The Stale. 5 Dutch.
453; affirming 2 J(^. 313.

9. The proper practice is to indict and
try for the higher crime, and if the part of
the offence which is peculiar to that is not
Ijroved, while all that is necessary to con-
stitute the inferior .one is, the verdict
should convict of the inferior felony, and
acquit as to the residue of the charge.
State V. Cooper, 1 Gr. 362.

Merger.

II. Persons Capable of Committing.

10. An infant may commit treason. Den.
Boyd V. Banta, Coxe 266.

11. A boy of the age of twelve years and
five months, may be convicted on his own
confessions, of the crime of murder, and
executed. The capacity to commit a crime
necessarilv supposes the capacitv to con-
fess it. State V. Guild, 5 Hal. 163'

12. So, a boy under twelve years of age
was convicted on his own confession. State

V. Aaron, 1. South. 231.

13. The test of insanity in criminal
cases is, whether the accused, at the com-
mission of the crime, was conscious that

he was doing Avhat he ought not to do.

State V. Spencer, 1 Zab. 196.
"

14. Partial insanity on other subjects,

does not excuse crime. Ibid.

111. I'UINCII-AL AND ACCKSSOKV.

15. If an individual connect himself with
others in a cons|)iracy to defraud, or for
any other puri)ose, it is no answer to say
that the whole plan was concocted before
he became an associate. P>y connecting
himself with them, :iiid aiding in the
execution of their plan, he adopts their
prior acts and declarations so far as they
I'onstitute a part of the ?rs gestae. Den.
Stewart v. Joh)i.vjn, 3 Harr. 87.

16. An accessory in felony cannot be
convicted on an indictment charging him
as the principal felon. State v. Wyckoff, 2
Vr. 65; overruling, State v. Mairs, Ooxe
453.

17. A party cannot be indicted under
Rev. ^ 173, of the act respecting crimes, as
an accessoiy before the fact. State v. Seran,
4 Dutch. 519.

IV. Particular Crimes.

(a) Abortion.

18. To cause or procure aboi'tion before
the child is quick, is not a criminal offence
at common law, and has never been made
so by statute in X J. [Rev. p. 240, § 75J.
State v. Cooper, 2 Zab. 52.

19. It is not necessary to aver in the in-

dictment that the poison, &c., advised to

be taken was actually taken, nor to prove
it on the trial. State v. Murphy. 3 Dutch.
112.

20. The indictment must aver that the
defendant did the acts with intent to cause
and procure the miscarriage. State v.

Drake, 1 Vr. 422.

(b) Adultery.

21. A married man is not guilty of adul-
tery, in having carnal connection with an
unmarried woman. State v. Lash, 1 Harr.
380.

(c) Arson.

22. An indictment for arson, charging
the defendant with bi^'uing the property
of another, is not sustained if it appears by
the evidence that the accused was in pos-
session of the property under a contract

to purchase. State v. Fish, 3 Dutch. 323.

23. This rule applies to the burning of
dwelling-houses, and to any other building
not parcel of a dwelling. Ibid.

24. An allegation in an indictment,
" burn or caused to be burned," is good,
although the statute is in the conjunctive,

"burn and cause to be burned." State v.

Price, 6 Hal. 203.
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(d) Assault and battery.

2o. Thesecoml statute relative to assaults

and batteries (Rev. p. 261, i V.^2), simply

abridges ur limits the discretion of the

court with respect to the amount of the

line and the duration of the imprison-

ment, but in no wise attaches the penalty

or punishment to the oflence. State v.

Bern/, 4 Hal. 374.

•2Ci. It is not an assault to cause abortion
upon a woman not yet quick with child,

if done with her consent. It is only in

cases of hij^h crimes that the person as-

saulted is incai)able of .issenting. State v.

Cooper. 2 Zab 52.

27. An attempt made to cause an abor-

tion when the woman is not quick with

child, if made with her consent, is not an
indictable assault upon her ; the consent

of the party takes away the criminal char-

acter of the assault. Jbid.

(e) Assault and false impi'isonment.

28. Taking a defendant out of the

county before a justice of the county in

which the warrant was issued, without

first taking him before a justice of the

county in which he was arrested, is an as-

sault and false imprisonment, although

no actual violence was used. Francisco v.

The State, 4 Zab. 30. See Retick v. McGregor,

3 Vr. 70.

(f) Bribery.

29. Any attempt to influence an officer

in his oflicial conduct, as a member of a

common council, by the ofler of a reward
or pecuniary compensation, is indictable.

State V. Ellis, 4 Vr. 102.

30. The offence is complete when the

offer is made although in a matter not
within the jurisdiction of the official. Ibid.

(g) Burglary.

31. If a man lifts up the latch of an
outer door, or if the outer door being

open he enters and unlatches or unlocks
a chamber door, it is such a In-eaking as is

necessary to enter into the crime of bur-

glary, if all the doors are open and a

thief enters, though he should afterwards

break open a chest or cupboard it is not
such a breaking as to constitute burglary.

Before one can be convicted of burglary,

there ought to be evi*lence to prove tliat the

doors were shut. State v. Wilson, Coxe 439.

32. In an indictment for burglary it is

not necessary to allege that the crime was
committed at any particular hour of the

night—the general allegation '" by night."

being sufficient. State v. Jiobinson, 6 Vr. 71.

(h) Conspiracy.

83. A charge of conspiracy to cheat a

municipality, imports an indictaljle of-

fence, on the ground of the public charac-

ter of the corporation. State v. Young, 8
\i: 184.

34. It is an indictable conspiracy for

several employes to combine and notify

their employer, that unless he discharges

certain enumerated persons, they will, in

a bodv quit his employment. State v. Don-
ahUon, 3 Vr. 151.

35. A conspiracy to destroy or erase the
endorsement on a promissory note is an
indictable offence under the statute. State

V. Norton, 3 Zab. 33.

36. The common law offence of con-
spiracy is not abolished by the statute de-

fining consjjiracy in certain cases, but such
a conspiracy as was indictable before the
statute at common law is so still. Ibid.

37. Query. Whether a conspiracy to in-

jure or defraud an individual, or to commit
a civil injury by means not in themselves
criminal, is a misdemeanor at common
law. But a conspiracy to defraud an in-

corporated bank of issue, so that the secu-

rities for the circulation held by the public

are impaired, is an offence of so public a

nature that it is indictable at common law.

Ibid. Supra, \ 3.

38. It is not necessary to constitute the

crime of conspiracy, that the conspirators

should succeed. At common law the

mere conspiracy constituted the ofience

;

under the statute, some act must be done
in execution of the design agreed upon to

complete the ofience. Ibid.

39. On an indictment for conspiracy, the

defendants may be convicted, although it

appear that they have accomplislied their

designs through' perjury or subornation
of perjury. The false oath is merely the
means of accomplishing the act designed,

and not the same act. Johnson v. The State,

2 Dutch. 313 ; 5 Dutch. 453.

(i) Destroying deeds, &e.

40. An instrument in writing not under
seal, whereby M. acknowledges to have
received of S. four bushels of rye, for

which he is to return to the said S. four

and a half bushels, the said rye to be
sowed on shares between said S. and M.
on the farm of M. ; said M. not to sell or

convey to any person without this restric-

tion, "that S.'is to have his pay out of said

M."s part," is not an assurance within

the meaning of the 123d section of the act

for the punishment of crimes, {Rev. p. 249,

I 123), for the unlawfully or maliciously

tearing of which a man mav be indicted.

The State v. Farrand, 3 Hal. 333.

( j ) Disorderly houses.

41. To justify a conviction of a landlord
Avho rents to a tenant a jdace kept as a
disorderly house, the evidence should
clearly show that, at the time of leasing

the landlord knew the purposes for which,
or the mode in which the house was to be
kept. State v. Williams. 1 Vr. 102.
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42. Tlie sale of liquor on the Sabbath
day is luilawful, and a practiri' of .so

keeping a house as to violate the law is to

make it disorderly. Ibid.

43. Violence and noise are not neces-

sary constituents of a disorderly house

;

it is suHicient to show, under the general

allegations, a house ill governed and dis-

orderly, in the sense stated, to warrant a
conviction. Any person who keeps, or

causes to be kept, for his own profit or

amusement, or for any other cause, such
a place of resort, or rents any building to

any person knowing that the same will be
so kept, is guilty of an indictable misde-
meanor. Ibid.

(k) Duelling.

44. What is required in an indictment
for challenging. {liev. p. 232, | 31). State

V. Gibltoiis, 1 sjouth. 4C). See State v. Dayton,
1 South, 57.

(1) Embezzlement.

4-5. Embezzling or converting promis-
sory notes, or other commercial paper,
is not an otience within the meaning of

the act. (Rev. p. 254, | 152). State v. Stim-
son, 4 Zab. 9, 478.

46. The embezzlement or conversion
must either be of coin, or of bank bills or
bank notes, to come within the operation
of the statute. Ibid.

See Baxks, § 14.,

(m) Escape.

47. An indictment for an escape will lie

only against those officers upon whom the
law imposes the obligation of safe custody,
and will not lie against the mere servants,
as a watchman, of such officers. State v.

Errickson, 3 Vr. 421.

See Contempt, § 22.

(n) Extortion,

48. A justice of the peace, in crimi-
nal proceedings before him, has no right
to demand or take anj- fees for his services,

unless upon the conviction of the party
charged; to do so prior to such event,
would be a clear case of extortion. State

V. Maires, 4 Vr. 142.

49. He may prove that such excessive
fees were taken by mistake. Cotter ads.

State, 7 Vr. 125.

50. The indictment must state what was
due and what he took Ijeyond his legal
fees. Halsey v. State, 1 South. 324 ; State v.

Ilaires, 4 Vr. 142. Post, | 212.

(o) False pretences.

51. If a defendant obtains property by

17

false pretences, it is no defence to an in-

dictment that he is able to restore such
propertv. and ultimately intended to do so.

State v. "rhatcher, G Vr. 44.5.

52. It is not necessary that tVie false pre-

tence should have been the sole cause
which moved the prosecutor to part with
his property. It is sufficient if the jury
are satisfied that the unlawful purpose •

would not have been effected without the
influence of the false pretence, added to

any other circumstance which might have
contributed to control the will of the in-

jured party. Ibid.

53. A verbal pretence, sufficient to

impose upon the individual to whom it is

made, with an intent to cheat and defraud,
and which may induce him to part with
his i)roperty or -give credit, is an offence
within the statute, provided the pretences
used are not absurd and incredible in
themselves. State v. Vanderbilt, 3 Dutch.
328.

54. The obtaining the prosecutor's own
note or contract of suretyship by false
pretences, is indictable under our statute.

Ibid.

55. The term " false pretence " does not
involve the use of a visible token. Ibid.

56. The judge instructed the jury "that
the j)retence need not be proved in the
precise words laid in the indictment; that

entire verbal accuracy was not required,

but that the idea conveyed by the defend-
ants, and that set forth in the indictment,
must be identical." Held, that the charge
was correct. Ibid.

57. A representation to a creditor that

his debtor is insolvent, and is largely in-

debted, and that he is possessed of only
small means, and is unable to pay the

debt, thereby inducing the creditor to part
with his claim at a sacrifice, when in fact

such representations are untrue, and the
debtor is able to pay, is obtaining property
under false pretences, for which an indict-

ment will lie. State v. Tomlin, 5 Dutch. 13,

(p) Forcible entry.

See Forcible Entry and Detainer.

(q) Forgery.

58. Tlie forgery consisting in altering
the mere locality of a bank, e. g., Boston
to New York (there being in each city, a
bank of the same name, the former being
insolvent, and the latter sound), is a mate-
rial alteration and an indictable oftence.

So is the pasting of the name, Xew York
over the name Boston, in such a way that

by close examination the latter may be
discerned. State v. Robinson, 1 Harr. 507.

59. It is indictable to utter and publish

in this state, a forged or counterfeit bank
note of another state for two dollars,

although the passing of any bank note
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under five dollars is, in this state, pro-

hibited by statute. State v. Van Hart, 2

Harr. 327.

GO. In'li(!tnieiit(iiuislu'(l where it alleged

that a certain Spanish coin was made cur-

rent in United States by law, when it was
not current. United States v. Gardner, 10

Pet. GIS.

61. The indictment must set out the

tenor of the instrument forged, or excuse

the omission by proper averments. State

V. Giistin, 2 South. 744, 74'J ; State v. Pottn,

4 Hal. 26; State v. liol>imon, 1 Harr. 507.

62. Under Rev. p. 258, 'i 179, counterfeit

as well as genuine " blank and unfinished

notes," are included. Stone v. State, Sjoen.

401, 404.

63. An averment that it is in the form
and similitude of a note of some incor-
poi'ated bank, is material. J6/rf ;

State v.

Potts, 4 Hal. 20. Contra, State v. Weller,

Spen. 521.

64. It is not sufficient to charge the in-

tent to have been " to defraud the people

of the state of N. J." Itnd; Stone v. The
State, Spen. 404.

05. It is sufficient to allege the intent to

be " to defraud A.," without showing how,
or alleging the intent of A. in the subject.

West v. State, 2 Zal). 212.

66. The intent nuist be averred and
proved. State x. Seran, 4: Dutch. 519 ; United

States v. Hinman, Bald. C. C. 292.

See Alteration and Cancellation, Ac-
tions, I 64.

[v) Fornication.

67. Simple fornication without issue

born was not indictable under Allinson, p.

4, ^ 3 (A. D. 1794). State v. Minor, Coxe 16.

(s) Highway, obstructing.

68. A railroad company may be indict-

ed for building their depot on or so near a

highway that their trains injuriously ob-

struct public travel. State v. Morris and
Essex R. R. Co., 3 Zab. 360, 1 Dutch. 437.

69. And it is proper to instruct the jury
that the right of the public in the high-

way for traveling is paramount to the

right or convenience of the company for

any other purpose than that of transit.

Ibid.

70. Power to alter and grade roads cross-

ing a railroad, gives no right to change
the route of any road. Warren R. R. Co.

ads. State, 5 Dutch, 353. Bridges, § 58.

(t) Larceny.

71. If one takes the goods of another
out of the place where they were put,

although he is detected before they arc ac-

tually carried away, the larceny is com-
plete. State V. Wilson, Coxe 439.

72. It must a.i)i)car that the goods were
taken with the intention of permanently
depriving the owner of liis property. State

V. South, 4 Dutch. 28.

73. If there is an intention to return
the goods to the owner, it is not larceny

;

and the existence of such intention is a
question for the jury. Ibid.

74. Where a horse and carriage were
taken several miles from the residence of

the owner and there abandoned. Held,

larceny. State v. Davis, 9 Vr. 176.

75. indictment lies for stealing lead

water pipe fixed to a paper mill, under
[Rev. p. 250, I 132). State v. Stone, 1 Vr.

299.

76. So, for stealing a voucher. [Rev. p.

251, I 137). State v. Hickman, 3 Hal. 299,

77. Marl in its natural state is a part of

the freehold, for stealing which no indict-

ment would lie at common law. Ogden v.

Riley, 2 Gr. 187, Hornblower, C. I. [Rev. p.

253, ^ 145.]

78. The possession, in this state, by
the thief, of property stolen in another
state, does not constitute the crime of lar-

ceny in New Jersey. State v. Le Blanch^ 2
Vr. 82.

79. Where the personal property of the
wife is used in the household with her as-

sent, it may, in an indictment for larceny,
be laid, either in her or her husband, she
in such case, having the general title, and
the husband a qualitied possession. Petre

ads. llie State, 6 Vr. 64.

See Clams and Oysters, | 12, Courts,
§126.

(u) Liquor selling.

80. Where the selling is a violation of

an ordinance of a city as well as the statute

of the state, the offender may be indicted

or proceeded against as provided in the
ordinance. State v. Plunkett, 3 Harr. 5,

See P. L. 1874, p. 93.

81. The indictment under the statute

prohibiting the sale by small measure with-

out tavern license, should sjiecify the kind
sold. State v. Fo.z, 1 Harr, 152.

82. An indictment charging the defend-
ant with selling "ardent spirits," will be
sufficient. Ibid.

83. If it be for selling " mixed liquors,"

it must show that the mixture is composed
of some intoxicating liquors. Townley ads.

State, 3 Harr. 311 , overruled in State v.

Wynian, Gill". Stat. Con. 181, note.

84. An indictment whicli simplj^ alleges
that a defendant did not obtain a license,
is defective. State v. Webster, 5 Hal. 293.

85. It is an indictable offence under the
statute to sell ardent spirits.by a less mea-
sure than one quart, without license in the
city of Newark, where l)y the charter and
ordinances of the city, penalties are recov-
erable for such sale without license from.
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the city. Sfafe v. Plnnkett, 3 Ilarr. 5.

Courts". I 134.

SO. The ordinaiu'cs of Jersey City pro-
vide that no jierson Ucensed to keep an
inn and tavern sliall expose intoxicatinsjj

Hquors for sale on Snntlay. Held, that
having liquor in its usual place in the har,

without some positive act olVering to sell

it, was not a violation of the ordinance.
Houtsch v. Jersrii Cih/, 5 Dutch. 31G ; Grimes
V. Jcrsrj/ Citii, Id. o20.

87. Under the tavern act, for selling

liquor hy small measure, it is not enougli
for the plaintiil'to charge the defendant in

general terms with the commission of ten
or any other numlier of olfences; he must
set them out with i-ertainty. Hill v. Her-
bert, Pen. 925 ; Dixon v. Freeman, Id. 411;
Kerr v. Harker, 2 Hal. 349.

88. Verdict should specify on which dis-

tinct charge or charges it is founded.
Di.wn V. Freeman, Pen. 411.

See Definitioxs.

(v) Lottery.

89. A i^uhlic exhihition during which,
and as a jjart of the advertised proceed-
ings, presents were distributed among such
of the audience as held tickets which an-
swered to the numbers called at will bj'

the exhibitor. Held, to be a lottery within
the prohibitory laAvs of this state. Nor
will the case be altered by the fact that the
exhibitor reserves the right to refuse to

2nake anj' distribution of presents, and
inay withhold a gift from any person
whose a])pearance does not suit him, al-

though such Y)erson may have the ticket

with the number called for by him. State

v. Shorts, 3 Vr. 398.

See Conflict of Law^s, f| 3, 9, Constitu-
tion, § 58, Conveyances, U 221-223.

(w) Manslaughter.

90. Manslaughter is where a person kills

another upon a sudden transport of pas-
sion or heat of blood upon a reasonable
provocation, and without malice. State

V. Zellers, 2 Hal. 220.

91. A mere act of omission may be so

criminal or culi3al>le, as to be the subject

of an indictment for manslaughter. State

V. O'Brien, 3 Vr. 169.

92. On the trial of an indictment for

manslaughter, occasioned by an omission
of duty on the part of a switch-tender or a

railroad, Avhereby death ensued, it is a

question for the jury whether the defend-
ant was guilty or not of such criminal
negligence. Ibid.

93. To cause abortion when the child is

quick, is not murder or manslaughter at

common law, but a great misdemeanor.
State V. Cooper, 2 Zab. 52.

94. In order to excuse a homicide on
the ground of self-defence, it must clearly
appear that it was a necessary act, in
order to avoid destruction or some severe
calamity. State v. Wells, Coxe 424.

95. No man has a riglit to defend liis

l)roj)erty, other than his dwelling house,
against a mere trespasser, by making
use of a deadly weapon. Ibid. See State
V. Lewis, cited arg. 1 Hal. 49. Infra, U
278-280.

(x) Mayhem.

97. If the nose is bitten off, it is a cut-
ting off within the meaning of the statute.
State V. Mairs, Coxe 335, 453.

98. False representations by third per-
sons of threats not sworn to by the i)lain-
titi", could not justify the defendant in put-
ting out the plaintiff's eyes, in an affray,
wdien it was not required for his own
safety. Castner v. Sliker, 4 Vr. 507. Infra,

U 162, 297.

See Common Law, | 14.

(y) Murder.

99. Murder is killing a reasonable being
with malice aforethought. State v. Zel-
lers, 2 Hal. 220.

100. The law presumes all homicide to
be committed with malice aforethought.
Ibid.

101. To constitute murder in the first

degree under the statute of this state, there
must be an intention to take life. No
particular time need intervene between
the formation of the purpose to kill and
its execution. It is enough if the design
to kill be fully conceived and purposely
executed. Donnelly v. The State, 2 Dutch.
465 ; affirmed, Id. 602.

102. If a person while doing or attempt-
ing to do another act, undesignedly kill a
man, if the act done, or attempted, were a
felony, the killing is murder, especially if

death w^ere a probable consequence of the
act. State v. Cooper, 1 Gr. 361. Supra, U
11-14. Infra, U 254-258, 306.

(z) Nuisance.

103. A ten-pin alley, kept for public
use, in a village, is not, per se, a nuisance.
State V. Hall, 3 Vr. 158.

_

104. Nor is such ten-pin alley a nuisance,
though kept in connection with a lager
beer saloon. Ibid.

105. Any place of public resort, in which
illegal practices are habitually carried on,

or when it becomes the habitual resort
of thieves, drunkards, prostitutes, or

other idle, vicious, and disorderly per-
sons, Avho gather together there for the
purjoose of gratifying their own depraved
appetites, or to make it a rendezvous
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where plans may be concocted for depre-
dations upon society, and to disturb either

its peace or it* rights of i>roperty, is a pub-
lic nuisance. State v. Williams, 1 Vr. 102.

Supra, U 41-i3.

106. No individual has a right, for his

own amusement or gain, to carry on a
public business clearly injurious to and
destructive of the i)ublic quiet, health

or morals, and is indictable for so doing,

because the injury is of a public charactei",

and not merely private to a single indivi-

dual. Ibid.

107. Any person who keeps, or causes

to be kept, for his own profit or amuse-
ment, or for any other cause such a place

of resort, or rents any building knowing
that the same will be so kept, is guilty of

{

an indictable misdemeanor. Ibid.
\

lOS. The mere power of the landlord to

expel his tenant, by summary proceed- '

ings, foi" non-payment of rent according
to the terms of the letting, although con-

nected with the failure to avail himself of
,

it when the house has been disorderly, does i

not of itself make him responsible. Ibid.

109. If the landlord is active in advising
the kee])ing of the house in a disorderly

manner, or in aiding or assisting, or gives

his consent and approbation to its being
;

so kept, he becomes a participant in the
j

act characterized by the criminal law as

disorderly. Ibid.

110. Mere non-feasance cannot involve
him in the guilt of the tenant. Nor ought
his sanction and consent be inferred from
the mere fact of his non-interference with
the tenant's conduct, without some acts or
declarations on his part showing such sanc-
tion and consent. Ibid. See Miller v. For-
man, 8 Vr. 55-58.

111. When, by statute, the duty of build-

ing and keeping in repair a public bridge
is imposed on any person or corporation,
such person or corporation is liable to

indictment at the common law for

neglecting such duty, and the allegation
contra formam statuti will be applied to the
statute, as creating the duty, and not as
imposing the penalty. State v. Morris
Canal Co., 2 Zab. 537. See Bridges, | 15,

Courts, § 77.

112. An indictment will lie for a nuis-
ance in obstructing Hudson river, by
placing vessels and wrecks on the shore
between the high and low water lines, but
not for placing them below the low water
line. State v. Babcock, 1 Vr. 29. Supra, H
68-70; w/ra, H 326, 327.

See Actions, ?§ 58, 61, 62, Bridges, U 10,

11, 15, 24, 4-5, 48, 52, C.\xals, l\ 8, 12, 15,

17, Clams and Oysters, § 13, Constitution,

II 145, 149, XuiSANCE.

(aa) Official misconduct.

113. If a collector of taxes has been

guilty of official misconduct he may be
punished by indictment. State v. Perrine,

5 Vr. 254.

(bb) Perjury.

114. It is not necessary in an indictment
for perjuiy to allege in what particular

form the defendant was sworn, whether
upon the evangelists or otherwise; it is

sutficient if it is alleged that he t\-as duly
sworn. Bodge v. The State, 4 Zab. 455.

115. Nor to aver that the facts on which
perjury is assigned are material, if their

materiality sulficienth' appears from the
face of the indictment. State v. Dayton. 3
Zab. 49. Infra, \ 126.

116. Perjury may be assigned upon an
oath or affidavit, which is insufficient to

effect the purpose for which it Avas taken,
without additional proof. And it is not
necessary to show or aver that such addi-
tional proof was made. Ibid.

117. It is not necessary that an affidavit

required by statute should be in the woi'ds

of the act. If the substantial requirements
of the act are embodied in it, it will be
sufficient. Ibid.

118. It is not necessary, in averring the
authority of an officer to administer an
oath in an indictment for perjury, to aver
that he "then and there" had authority,
if time and place has been added to the
act of taking the oath before him. Ibid.

119. The court will be presumed to have
had authority to administer the oath on
which the perjurv was assigned. Bodge v.

The State, 4 Zab. 456.

120. At common law perjury could not
be committed in making an affidavit not
taken in a judicial proceeding. State v.

Bayton. 3 Zal). 49 ; Hunt v. langstroth, 4
Hal. 223, 224; Clutch v. Clutch, Sax. 474.

121. The word " deposition " in the 23d
section of the act for the punishment of
crimes, must be construed in its strict

sense, and does not include a mere affi-

davit. State V. Bayton, 3 Zab. 49.

122. It cannot be assigned on an affidavit

taken before a justice of the peace in a
cause pending before another justice.
Hunt V. Langstroth, 4 Hal. 224.

123. The act relative to oaths and affi-

davits makes false swearing, in any law-
ful oath taken in pursuance of that act, to
be perjury. State v. Bayton, 3 Zab. 49..

124. Perjury caimot be committed in an
official oath."^ Ibid.

125. If a defendant in his answer charge
certain facts to exist, on which he intends
to rely for his defence, and swears to the
answer in the ordinary form, he swears to

the truth of the facts,' and not to the fact
of the charge ; and if the facts as charged
are not true, perjury may be assigned upon
it. Quackenbush v. Van Riper, Sax. 476.

126. An indictment for jDcrjury is fatally

defective if it does not appear, either by
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direct averment, or liy necessary impli-

cation, upon the lace of the indictment,
that tlie statement ujmju which the perjury
is assigned was material to the matter
before the court. The State v. Beard, 1

Dutch. 384. Supra, ? 115.

127. The allegations of the testimony
upon which the perjury is alleged, must be
positive, and not in the alternative; but
the question to which the alleged perjury
is the answer, may be in the alternative,

and if it was so, it ought to be alleged

according to the truth. Dodye v. The State,

4 Zab. 4.37. Supra, \ 24.

128. Indictment for perjury on insolvent

apphcations, need not set out the manner
in which common pleas obtain jurisdic-

tion. State V. Ludlow, 2 South. 772. See
Affid.vvits. Infra, 283-285.

(cc) Profanity.

129. An information and conviction for

swearing the same profane oath, several
times on the same day, need not complain
or convict of each of them separately.

The charge in the precise words spoken, is

sufficiently specific. Johnson v. Barclay, 1

Harr. 1.

130. One conviction for several profane
oaths on the same day is lawful. Ibid.

131. It is sufficient for that conviction to

set forth the township where the offence
was committed, although it is not named
in the information. Ibid.

132. No state of demand need be filed in

such cases. Ibid.

133. The title of the statute ("An act for

suppressing vice and immorality," jjassed

March 16th, 1798), on which the complaint
is made, or the name of the prosecutor,
need not be indorsed on the process.
Ibid.

See CoxsTiTUTiON, | 72.

(dd) Rape.

134. On an indictment for rape, the
defendant may be convicted of an assault,
and acquitted of the rape. State v. John-
son, 1 Vr. 185. Infra, |§ 325, 266, 267, 287.

(ee) Rescue.

135. An indictment for rescue must set

out that an order for bail was made previ-

ous to issuing the capias ad respondendum
upon which the party rescued was arrested.

It is not enough to aver, in conformity
with the English precedents, that the capnas

was " dulv marked for bail." State v. Dunn,
1 Dutch. 214.

(flf] Riots.

See Rev. p. 233, §§ 36, 37.

fgg) Treason.

136. A tenant in tail by committing
treason forfeits his life estate only. Den
v. Clark, Coxe 340.

137. One convicted of treason by adher-
ing to or joining the British' armies,
whose estate is forfeited, is still answer-
able U)Y his former debts. The acts of
assembly which give tlie creditor a riglit
to demand payment of his debt, out of the
l)roceeds of the forfeited estates, were de-
signed for the benefit of the creditor only,
and do not stand in the way of a recovery
against the original debtor. Dunham v.

Drake, Coxe 315.

138. In the .summary proceedings au-
thorized by the acts of assembly, the same
degree of strictness is not required as in
common laAV indictments for treason. Den
V. Banta, Coxe 266. Supra, \ 10. See
Conveyances, § 7, Courts, § 56.

139. In treason alone is the prisoner en-
titled to have a list of the witnesses deliv-
ered to him, in addition to a copyof the in-

dictment and list of the jurors, under the act
of congress passed April 30, 1790. United
States V. Wood, 3Wash . C. C. 440. Infra, 1 304.

(hh) Voting illegally.

140. If an indictment for illegal voting,
founded on the 27th section of the act
{Rev. p. 232), charge that the defendant did
wilfully and unlawfully give in his vote, it

is equivalent to charging that he did wil-

fully and unlawfullv vote. State v. Moore,
3 Dutch. 105.

141. It is not necessary to charge, in an
indictment for illegal voting, that the de-
fendant fraudulently voted ; but if the in-

dictment is for illegally offering his vote, it

must charge that the vote was fraudu-
lently offered. Ibid.

142. The indictment charged that the
vote was given at an election held, pursu-
ant to the statute in such case made and
pi'ovided, for electors of president, &c.,

naming the officers voted for. Held, that
as the act to regulate elections was the
only statute in the state pursuant to which
the election of those officers oould be held,

there was in substance an averment that

the election was held under that act. Ibid.

143. An indictment for illegal voting
must specify the particular disability that

disqualifies the defendant. Ibid.

144. An indictment under the 28th sec-

tion of the act [Rev. p. 232) for unlawfully
counselling and advising a person to vote,
must specify the particular disability
which constitutes the disqualification of

the voter. State v. Tweed, 3 Dutch. 111.

145. In a penal action, under the sup-
plement to the election law, for offering a

vote twice at the same election, where
the state of demand did not set out with
certainty the ofl'ence, whether the election
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was held for members of the lejjislative

council, general assembly, sheriffs, &c.,

although it stated the day of month and
year when held, judgment against the de-

fendant was reversed. Anonymous, Pen.
516.

(ii) In general.

140. Maiming or wounding an ani-
mal, without killing it, is not an indictable
offence, either at common law or under
the statute law of this state. State v. Beek-
man, 3 Dutch. 124. [Rrv. p. 24.5, | 101.]

147. Calling another an opprobrious
name is not enough to justify a convic-
tion or to make him a disorderly per-
son within the purview of the act of March
27, 1871, p. 64. State v. Metz, June, 1876.

See Animals, I 11, Bouxdakies, IV, Com-
Mox Carriers, ? 14, Contempt, § 33, Con-
tracts, II, (c) (2), and IV, (a) (4), [b) (2),

Corporations, U 230, 234-236, Statutes,
II, (c).

V. Procedure and Practice.

(a) Warrant and information.

149. A constable is authorized to arrest,
without a Avarrant, a person driving a car-
riage through a crowded thoroughfare at
such a rate as to endanger the safetj^ of
those lawfully on the street. United States
V. Hart. Pet. C. C. 390.

150. The supreme court, upon reason-
able ground, disclosed by affidavit, will
allow an information in the nature of a
quo warranto, to be filed in the name of
the attorney general, at the relation of any
person or persons desiring to prosecute the
same. Camman v. Bridnewater Mininq Co.,

7 Hal. 84.
"^

151. An information for an offence
against the statute to prevent obstructions
in the Delaware, must si)ecify the purpose
for which the wing, dam, or device was
erected. Lair v. Killmer, 1 Dutch. 522.

See Bridges, § 45, Constable, § 9, Con-
stitution, ? 77, Jr,STiCEs Court.

(b) Arrest.

152. A magistrate authorized to convict
on view, and impose a penalty, has no
right to nrrest the otfendcr before convic-
tion. Schroder v. Fillers, 2 Yr. 44.

153. A private person is justified in
making an arrest where a felony has
actually been committed. Reuck v. Mc-
Gregor, 3 Vr. 70.

J54. But there must be reasonable and

probable cause to suspect that he commit-
ted the offence complained of. Ibid;
Spencer v. Annes, 3 Vr. 100.

155. AVhen a criminal warrant issued in
one county is endorsed by a justice of
another county according to the statute,

and the accused is ari'ested in the county
of the justice endorsing the warrant, it is

the duty of the constal)le to lake the
accused before the justice endorsing
the warrant, or some other justice of the
same county. Francisco v. The State, 4
Zab. 30.

See Actions, ^ 32, Arrest, ^§'1-10, Con-
stable, g 9,CoNSTiTUTiON, || 41-49, Courts,

(c) Recognizance.

156. In tlae following cases where the
recognizance w'as several, a joint writ of
scire facias was issued : State v. Van Hou-
ten ; State v. Warne ; State v. Runyon

;

State V. Warner ; State v. Long ; State v.

Seagrave ; State v. Clark ; State v. Demitt

;

State v. Arrowsmith ; State v. Fwans ; State

v. Miller; State v. Stout, 6 Hal. 124-132.
,

157. A recognizance in general binds to

three things : 1st. To appear to answer,
either to a specified charge, or to such
matters as may be objected ; 2d. To stand
to and abide the judgment of the court;
And 3d. Not to depart without leave of
the court; and each of these particulars is

distinct and independent. The party is

not to depart until discharged, although
no indictment should be found against
him, or although he be tried and found
not guilty by a jury. State v. Stout, 6 Hal.
124.

158. If pei'sons enter into a recognizance
to appear before the supreme court on a
certain day, then and there to stand the
traverse of a certain indictment against
liim, abide the judgment of the court,
and not depart without leave, he cannot
relievo himself from a default in not
appearing l)efore the supreme court at

the time mentioned in the recognizance,
by pleading that there was not on that
day, or at any other time, either before or
since that day, pending in the said supreme
court, any indictment against him, or any
other matter or thing pending in the said
court, brought or exhibited against him,
or for him to answer unto. Iljid.

159. Against a plurality of recognizors,
there niay be one writ of scire facias, one
judgment, and one execution. State v.

Stout. 6 HaL 362.

160. A justice of tlie peace, prior to the
act of the twenty-first of March, 1866, {Rev.

p. 269, J 16) had no authority to take a
recognizance for the appearance, at a
future day, of a person charged before him
with crime. Stctte v. Kruise, 3 Vr. 313.

161. Wlien tliere is a question whether
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A statute upon which an indictment is

grounded, extends to New Jersey, the
court will not decide it on a motion to

bail. State v. Mairt<, Coxe 33o.

1()2. Tt i.s discretionary with the court
to admit to hail in a case of mayhem ; but
on such iiidictnuMit where it is ein)rmous,
and no circumstances proved from wliit-h

the innocence of the accused can be i)rc-

sumed, the court will not liail. Jhid.

1C)S. So in case of rape, wliere there

were strong doul)ts as to innocence, and
an attempt to esca])e hn<l ))een made.
State V. Rockafellow, 1 Hal. 332.

1()4. Bail was required in forgery where,
after a conlinenvent of two years in jail,

the indictment was quashed for a defect
in summoning the grand jurv. Nicholh
ads. The State, 2 Soutli. o4A.

105. Where a defendant has been ac-

quitted by reason of a variance between
the instrument set forth in the transcript

of tlie indictment, and tliat produced in

evidence, although such variance was
induced by an accidental omission of the
clerk of the oyer and terminer, in tran-

scribing the indictment, and certifying the
same to the supreme court, to which it

was removed by certiorari, this court will

not order the defendant to be held in

recognizance to appear at the oyer and
terminer to answer tlie original indict-

ment. State V. Jones, 6 Hal. 289.

166. But where the indictment laid the
offence in the county of W., on the 25th of
August, 1824, and the law creating said

county did not pass until the following
November, the indictment was quashed,
and the defendant ordered to enter into
a-ecognizance to appear at the next oyer
and terminer of the county of W. S. C,
3 Hal. 307. See Constitution, ^ 81.

167. Where a defendant in an indict-

ment bound in recognizance to appear at

the oyer and terminer made default, and
a scire facias, issued out of this court against
Mm, to shew cause why his recognizance
should not be forfeited, cause shewn that
he appeared at a subsec[uent court of
quarter sessions, was tried and acquitted
on the indictment is sufficient ; and tliis

court will discharge the recognizors on
l^avment of costs. State v. Saunders, 3
Hal. 177.

168. A recognizance creates a lien on
the lands of the recognizor from the time
•of its acknowledgment, and the execution
issjied by virtue of a judgment thereon,
may command the taking of lands of
which the defendant was seized when the
recognizance was acknowledged, instead
of when judgment was rendered. State v.

Stout, 6 Hal. 362 ; State v. Kruise, 3 Vr.

313, 318, 319.

169. Query. Whether relief to bail can
be granted in this court by virtue of the
ordinance of 1751. State v. McNeal, 3
Harr. 333 ; S. €., 2 Harr. 191.

See Arrest, B.vil

30U, 313.

VI, Certioh.\ri, II

(d) Indictment.

(1) Form.

170. All that part of the record which
precedes the recital of the indictment, is

(;allcd the caption. State v. Gibbons, 1
South. 40, 40

171. The caption of an indictment is no
part of the indictment itself. State v.

Jones, 4 Hal. 357. 305.

172. It is correct, in the caption of an
indictment, to style the court of oyer and
terminer, " tlie court of oyer and terminer
and general jail delivery in and for the
county of M.," without saying "of the
state of Xew Jersey." Berrian v. The State,

2 Zab. 9.

173. It is not necessary to state that the •

grand jury were summoned, or by what
authority they were summoned. Ibid.

174. Nor by whom, or by what autlior-

ity, the persons sworn, affirmed and
charged, as members of the grand jury,

were summoned. State v. Price, Hal.
203. Affirmed May, 1830. See State v.

Gibbons. 1 South. 40.

175. Nor the specific qualifications of the
grand jurors. It is sufficient if it describe
them "as good and lawful men." Ibid.

170. A caption stating " that at a court,

(fee, held before, &c., at, <fec.. on, <fec., by
the oaths and affirmation of A. B., &c., <fec.,

good and lawful men, sworn, affirmed and
charged to enquire, it is presented," omit-
ting " then and there," sworn, etc., is suffi-

cient. Ibid.

177- A caption stating that "at a court
of oyer and terminer and general gaol de-

livery, held the fourth Tuesday in May,
1827, before the Hon. G. H. Ford, one of
the justices, &c., and J. G., etc., their fel-

lows, it is presented," sufficiently indicates

the court to whom the grand jury made
their presentment. Ibid.

178. If it does not distinctly show the
names and style of office of the judges
composing the court to which it is pre-

sented, the indictment will be quaslied.

State v. Zule, 5 Hal. 348.

179. It is not necessary that it should be
stated in the caption, in express terms,

that the grand jurors were summoned and
returned as such. State v. Jones, 4 Hal.
357.

180. Nor that it should be signed by the

foreman of the grand jury. S. C, 4 Hal. 2.

181. \Miere an indictment purports to

be on the aflB.rniations ofsome of the grand
jurors, it nuist api)ear that they were per-

sons entitled by law to take affirmations

in lieu of oaths, or the indictment will be
fatally defective. State v. Harris, 2 Hal.

301; \State v. Sharp, in arg. Id., also in 1

Hal. 341; State v. Fox, 4 Hal. 244; State v.
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Jones, Id. 357,365; S. C, Id. 2; State v.

Putnam, Coxe 260 ; State v. Cooh. Id.

182. In setting forth in the indictment
an overt act, it is not necessaiy to state all

the means used in the execution of the

plot. St((te V. Young, 8 Vr. 184.

1S,'5. Where an otience consists in an
omission to do some act, the indictment
must show how the defendant's obligation

to perform that act arises, uidess it is a

duty connected by law with the oflice which
the defendant holds. State v. Hageman,
1 Gr. 314.

181. Where air act is only criminal if

done with a particular intent, such in-

tent nuist be alleged and proved according
to the terms of the statute. Slate v. Malloy,

5 Vr. 410.

185. An allegation in a plea in abate-
ment that certain por.sons (naming them)
" were sworn and charged as members
of the grand jury," is suiliciently certain

without stating that they served on such
grand jury. State v. Rickey, 5 Hal. 8o.

186. In indictments for misdemeanors
created by statute, the oiience may be
charged either in the words of the act, or

there may be such a particular statement
of facts as will bring the accused within
its operation. State v. Thateher, 6 Vr. 445.

187. Indictments for misdemeanors may
contain several counts for different of-

fences, provided the judgments to be given
for the otfences, are not necessarily dif-

ferent in character. It is not a misjoinder,
because the punishment for one of the
offences is positive and for the other dis-

cretionary. Stone V. The State, Spen. 404.

188. It is not a fatal objection against an
indictment that it concludes against the
form of "the statute," instead oi statutes.

State V. Dayton, 3 Zab. 41) ; St<ite v. Toivnley,

3 Harr. 311 ; Crmer v. The State, Id. 206

;

State V. Berry, 4 Ha]. 374.

189. The description of the defendant's
place of residence has reference to the
time of the finding, not of the commission
of the crime. St((ie v. Jones, 4 Hal. 357, 372.

190. An assault or battery and false

imprisonment may be charged in tlie same
count of an indictment without duplicity,
and the defendant may be convicted of
the false imprisonment and acquitted as to
the battery. Francisco v. 21ie State, 4 Zab.
30. Supra, g 9.

191. A charge in the indictment, that
the defendant administered a certain poi-
son, or drug, or medicine, or noxious
thing, is bad, because it does not charge
that he administered the whole of the pro-
hibited things, nor any one of them. State
V. J)rake. 1 Vr. 422. Supra, | 20.

192. An indictment charging a con-
spiracy, without setting out tlie means by
Avhich it was to be accomplished, or an
overt act in its execution, is defective.
State V. Norton, 3 Zab. 33. See Su)n-a, ? 2.

193. An indictment for conspiracy,

charging a combination falsely to charge a
person with an offence, and to i)rocure his

arrest, setting out an act done in execution
of the design, is sufficient. Johnson v. The
Staie. 2 Dutch. ;n3.

194. If the indictment charge that the
defendants falsely conspired, it is not nec-

essary to aver the innocence of the party
against whom the conspiracy is found, or
that he was falsely charged Ibid.

195. Each count in an indictment for
conspiracy nnist contain an express
charge in itself of the conspiracy; refer-

ence to a conspiracy, set forth in a previous
count is not sufficient. State v. Norton, 3

Zab. 33.

196. A general charge in an indictment
of a conspiracy to cheat, is sufficient

without setting forth tlie means to be used.

State V. Young^, 8 Vr. 184.

197. An indictment which states that the
defendant was the cashier of an incorpo-
rated bank ; that he kept an account of his

dealings with the bank ; that at a certain

day there was no money due him from the
bank, and that knowing the premises, he
knowingly drew from the bank a certain

sum of money for his own benefit, and
thereby overdrew his account, suffi-

ciently describes the offence against the
statute ; it is not necessary to state the
manner, or by whose checks, or in how
many checks he overdrew his account;
nor is it necessary to state in what funds
the overdraft was made. State v. Siinison,

4 Zab. 9, 478.

198. It is not necessary, in an indictment
under section 152, of the act concerning
crimes [Rev. p. 254), to charge either that

the cashier embezzled the notes, or that

he took them with intent to defraud the
corporation. Ibid.

199. It is not sufficient to describe such
offence in the words of the statute.
Ibid.

200 It is not sufficient to charge the
defendant with converting to his own use
$19,000 of money, and $19,000 of bank bills,

with intent, ttc. Ibid.

201. There shou.ld be some descrip-
tion, either of the numl)er or denomina-
tion of tlie coins and of the notes, and
also, an averment of the value of the notes.
Ibid.

202. It is not necessary to aver the value
of coins of the government; they have a
value established by law, of which courts
will take notice. Ibid. Debtor and Cre-
ditor, ? 15.

*

203. Where the defendant G. signed to a
promissory note the partnership name of
O. & G., after such partnership had been
dissolved, and the indictment cliarged him
with having made etc., a certain promis-
sory note, signed by the said G. with the
partnership name ()f 0. & G., and purport-
ing to have been signed by the said G. with
the partnership name and firm of O. & G.,
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before the said partnership was dissolved,

etc., a motion to (jUMsh on tlie uround of
inoorrcH't statement of the purport, was
refnseil. Shttr v. (riistin, 2 8t)iitli. TV,).

204. An indictment, under tlie '[Jod sec-

tion of the act for the i)unislnnent of
crimes, {Rev. ]). 257). is not defective,

because the instrument forsijed is described
as a " l)ank bill and note;" the words of
the act bciiig, '' a bank bill or note." Stone

V. The State, Spen. 404.

205. Nor, under the 176th section of the
same act, (AVc. ]). 258), because to the
description of the instrument ij^ivcn in that
sectit)n, are adtled in the indictment, the
words, "commonly called a bank note;"
the latter words will be rejected as sur-

plusage, or considered as words of addi-
tional description. Ibid.

20(5. The 17Tth section of the act for the
punishment of crimes, (Eev. p. 258), applies
to counterfeit as well as genuine " l)lank

and unfmished notes." State v. Potts, 4
Hal. 2(5.

207. It is sufficient to allege, that the
defendant had in his possession a coun-
tei'feit pr-omissory note, with intent to

pass the same, with intention to defraud
the Commercial Bank of Baltimore. State

V. Welter, Spen. 521.

208. If a person might have been
defrauded had the forgery succeeded, the
allegation of ''intent to defraud," is satis-

fied. State V. Jones, 4 Hal. 357, 372. Ewing,
C.J.

209. An indictment against an overseer
of the highways, ought to state when he
was elected, when his office commenced or
when it terminated, and that he was in

office during the period complained of.

State V. Hagennan, 1 Gr. 314.

210. It ought not to be ambiguous, un-
certain or inconsistent in the description
of the place. Ibid.

211. An indictment against a turnpike
company, for neglecting to keep their road
in repair, should show liow they are bound
to do so. State v. The President of the N. J.

Co., 1 Harr. 222.

212. An indictment charged that a jus-

tice demanded and took for his services,

in taking the examinations of witnesses on
a criminal proceeding before him, a cer-

tain sum, alleging such sum exceeded
the fees allowed by law, but did not state

the length of such examinations, by
which the fees are graduated, nor that
such money was taken before the convic-
tion of the oftender. Held, insufficient.

State V. 3Iaires, 4 Vr. 142. Ante, 'i 50.

213. In an indictment for obtaining an
endorsement on a iiote of $1,5(J0, the
valuable thing is the endorsement and
not the sum of $1,500. and it should be so

stated. State v. Blauvelt, Feb. 1876.

214. In an indictment for obtaining
money under false I'jretences a scienter
must appear. Ibid.

215. It must show that the accused repre-
sented that certain facts existed, and that
such representations caused the owner to
pai't with his property, and must fur-

ther show that such statements were un-
true. State V. TonUin, 5 Dutch. 13.

216. A mere opinion or supj)osition
that certain facts exist is not sufficient.

Ibid.

217. In an indictment for selling ardent
spirits, without license, it is not necessary
to aver, that the liquor sold, was not com-
pounded and intended to be used as a medi-
cine. Townley ads. The State, 3 Harr. 311

;

overruled, G(tf. Stat. Con. 181.

218. Nuch an averment is only necessary
in an indictment on the second clause of
the 37th section of the statute [Rev. j). 4!)lj

for selling a composition of which, wine,
or rum, or other ardent spirits, is the
chief ingredient. Ibid.

219. In an indictment upon the 137th •

section [Rev. p. 251) of the "act for the
punishment of crimes." for stealing a
voucher, an allegation that the instru-

ment stolen is a " voucher," is a suffi-

cient averment of its validity, and imposes
on the prosecution all such consequences,
and gives the defendant all such advan-
tages as may legally result if it should
appear false .and spurious. State v. Hick-
man, 3 Hal. 299.

220. An express averment that the in-

strument is subsisting or remains unsatis-

fied is not required. Ibid.

221. The liability of the drawer of the
voucher or instrument stolen, when suf-

ficiently shewn (See the indictment.)
Ibid.

222. Bank notes are not " goods or
chattels," and the receiver of stolen bank
notes cannot be indicted under the statute

making it a misdemeanor to receive stolen
" goods or chattels." State v. Calvin, 2
Zab. 207.

223. It is not necessary to aver, in an
indictment for stealing oysters, that they
were reclaimed, or had been placed in

the posse.ssion of the owner. State v.

Taylor, 3 Dutch. 117. Clams and Oys-
ters, § 12.

225. It is not the practice to strike out
of an indictment such counts as may be
held bad. State v. Norton, 3 Zab. 33.

22G. When the charge in an indictment,
stripped of technical language, is that the
defendants used steam engines and caused
them to pass over their road, which en-

gines emitted sparks and thereby set fire

to the adjoining houses and herbage, and
there is no allegation of any negligence
or want of care or skill on the part of

defendants. Held, that the language of

the indictment cannot be extended by
inference or implication, and it cannot be
intended that due skill, care and diligence

were not exercised by the defendants in

the selection and construction of their en-
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gines, or that there was any ne<?ligence or

want of cure in their use. M. and E. R. R.

Co. V. The Stdtr, 7 Vr. 553.

227. The ordinary rule in criminal plead-

ing, where the tenor of a writing is re-

quired to he -set out, i.s that the indictment
should contain an exact copj'. State v.

Jay. 5 Vr. 3GS. Infra, i 264.

228. The omission of a letter in a word
will not vitiate unless the meaning is

therehy changed. Ibid.

229. The rule that every material fact

stated in an indictment nnist he cliarged

to liave hecn done on a particular day,
and at a jiarticular i)lace, does not apply
to mere negative averments, nor to acts

of omission, nor to the circumstances giv-

ing character to the acts. Slate v. Stim.son,

4 Zal). 478. 485 ; State v. Dayton, 3 Zah. 60.

230. Xor is the rule applied with the
same strictness to indictments for misde-
meanors, as for felonies. Ibid.

231. A variance between the language
of the statute, creating the offence and the
indictment will not vitiate the indictment
if the words used in the indictment are
equivalent to those of the statute State v.

Hickman. 3 Hal. 299. Supra, | 24.

232. Venue. The statute (Rev. p. 282,

? 78) cannot embrace cases where the act
complained of has been wholly done with-
in the territorial limits of another regu-
lar government. State v. Carter, 3 Dutch. 499.

233. Any statute to punish such an act
is necessarily void. Ibid.

234. If an offence be committed in the
county of S., and after the commission of
the offence the county of S. is divided, and
that part of the said county in which the '

offence was committed is created a new
county, and called W., the offence is in- :

dictable in the countv of W. State w Jones, i

3 Hal. 307, 4 Hal. 357.

235. An averment in an indictment for
burning a barn, in the language follow-
ing :

•• Tliat Z. P., late of, &c., at the town-
ship aforesaid, etc., one barn of the prop-
erty of X. JR., nf)t ])arcel of the dwelling
house of the said N. R. there situate, wil-
fully and maliciously did burn, and cause
to be burned,'' is a sufficient averment of
the locality of the barn. State v. Price, 6 i

Hal. 203. . !

236. It is not a defect in an indictment,
that it purports to be made upon the
"oaths," instead of the "oath" of the
grand inquest. State v. Morri.i Canal Co.,

2 Zab. 537 ; State v. Dayton, 3 Zab. 49.

See BouxD.\RY, ? 61. Supra, H 20, 24. 32,
44, 50, 60, 63-<36, 72, 81-84, 114, 115, 118,
126. 127, 141-145.

,

(2) Objections. I

237. Defendant n)ay withdraw the plea
of not guilty, in order to make the motion
to quiish. JMcholk ads. State, 2 Soutli. 539.

238. That an indictment was found by
the grand jury upon illegal evidence, or
without legal evidence, cannot be taken
advantage of by the defendant on a motion
to quash, 1)V plea in abatement, or in

any other way. The court may. where the
administration of justice requires it, in
their discretion quash an indictment for

misconduct in the grand jiu-v. State v.

Dayton, 3 Zab. 49.

239. An indictment for conspiracy may
be quashed. State v. Rickey, 4 Hal. 293.

240. A motion to quash comes in the
place of a demurrer, and therefore can
only be made for causes apparent on the
indictment or caption. Ibid.

241. It is a matter of discretion whether
the court will quash an indictment; but
where it is manifest that no judgment
can be rendered upon the indictment, it

will be quashed. State v. Beard, 1 Dutcli.

384 ; State v. Hageman. 1 Gr. 314 ; State v.

Dayton, 3 Zab. 49.

242. The several statutes, dispensing
with a precept to the sheriffs of tlie coun-
ties for sujnmoning grand jurors, do not
extend to the borough of Elizabeth ; and
if the sheriff' of that borough summon a
grand jiuy without any precept therefor,

all indictments found by them will be
quashed. Chase ads. The State, Spen. 218.

243. An indictment found by a grand
jury summoned by a sheriff', without pro-
cess, will be quashed on motion. Nicliolls

ads. The State, 2 South. 539.

244. To induce the court to quash an
indictment for a defect in the caption the
defect must be of a clear and decisive
character. State v. Hickman, 3 Hal. 299.

See State v. Gibbons, 1 South. 40, 46. Supra,

II 170-180.

245. A plea in abatement, to an indict-

ment for embezzling money of a bank,
" that one of tlic jurors sworn on the grand
jury, was a stockholder in said bank, and
possessed a large amount of its promissorj'
notes, and was greatly interested in pro-
curing said indictment," is bad on general
demurrer. State v. Rickey, 5 Hal. 83.

246. So also a similar plea " that two of
the persons sworn as members of the
grand jury, had, before they were sworn,
formed and publicly expressed opinions
unfavorable and prejudicial to the defend-
ant." Ibid

247. It is error in an indictment to

express niunbers or dates by Araliic figures

or Roman numerals ; they must be written
in words at length, except when the in-

dictment, as in forgery, professes to set

forth the exact tenor or a facsimile of any
instrument. Berrian v. The State, 2 Zab. 9;
reversed, Id. 679.

(3) Amendment.,

248. Application to amend the caption of
an indictment sliould be made before the
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opening of the argument ujion the excep-
tions. State V. Zide, 5 Hal. 348, 350. [Sec

Rev. Criminal Procedure, U 42-44J.

See AMi:xD>rKNTS. I, U 20, 21, 54, G7,

Amendments, 111, Certior.vri, III, Courts,

II 12G. 127.

(e) Trial.

(1) Evidence.

240. On indictment for passing coun-
terfeit money, the passing other false

money admitted to i)rove a scienter and
intent. State v. Van Houten, Pen. G72 ; State

V. Rvbinson, 1 Harr. 507; United States v.

Hinman Bald. C. C. 292.

250. Although the defendant liad been
acquitted on a trial for that offence. State

V. Robinson, 1 Harr. 507.

251. On an indictment for passing coun-
terfeit orders or cliecks the scienter niay
be proved by the fact of similar, forged
orders being found in possession of the
defendant, or of an accomplice in passing
them. United States v. Hinman, Bald. C. C.

292. Supra, I 15.

252. An order on tlie cashier of tlie

bank of the U. S. is evidence in support of

an indictment for forging an order on
tlie cashier of the corporation of the U. S.

bank. Ibid.

253. If there is concert between two or
more to pass counterfeit notes, or any joint

or concurrent action in passing tliem, the
act of one is evidence against the other,

and tlie possession of counterfeit notes by
one is possession bv the otlier. Ibid. See
State V. Tomlin, 5 Dutch. 13, 24.

254. A verbal confession of guilt, made
by a person accused of a crnne, if induced
by a delusive liope of impunity excited in

his mind, will not be received in evidence;
and a written examination of tlie accused
made l)y a justice within a few liours after

the verbal confession, will also be inadmis-
sible upon the presumption that the same
inducement whicli operated upon his mind
at the time he made the verbal confe.ssion,

might have continued to operate, at the
time of the written examination. State v.

Guild, 5 Hal. 163.

255. When once a confession under
influence is obtained, a presumption
arises that a subsequent confession of tlie

same nature flows from the like influence,
and such presumjition ought to be over-
come before the confession can be given in

evidence. Ibid.

256. Although an original confession
may liave been obtained liy improper
means, subsequent confessions of the
same, or of like facts, may be admitted if

the court believe, from the length of time
intervening, from proper warning, or from
other circumstances, that the delusive
hopes or fears, under the influence of

which the original Cf)nfession was obtain-
ed, were entirely dispelled. Ibid.

257. A prisoner may be convicted on his
own confession, when proved by legal tes-

timony, although it is uncorroborated by
any other evidence, provided the corpus
delicti be proved. Ibid.

258. Corroborating circumstances, used
in reference to a confession, are sucli as
serve to strengtlien it, to render it more
probable, such in short, as may serve to
impress ajury with a belief of it.s truth. Ifjid.

259. On indictment for manslaughter,
the declarations of the prisoner, made at
the time, or immediately before and after

the act committed, may be given in evi-

dence, altliough thev co to prove malice.
State V. Powell. 2 Haf. 244. Infra, \ 271.

260. A verdict without judgment in civil

cases cannot be given in evidence; but in
criminal cases it is otlierwise, and on a
plea of autre fols acquit a verdict of acquit-
tal may be given in evidence w'ithout judg-
ment thereon ; it is therefore no error in
a record of conviction that no formal entry
of a judgment of acquittal is entered upon
the counts on which tlie defendant was
acquitted. West v. State, 2 Zab. 213.

261. A variance between the indictment
and tlie evidence, as to the instrumental
cause of death, is not material, provided
the party is proved to have died the same
kind of death as that cliarged in the indict-

ment. If the indictment charge that the
defendant gave the mortal wound with a

knife or razor, and it appear in evidence
that he gave the wound with a sword, staff,

or dagger, the defendant should be con-
victed. State V. Fox, 1 Dutcli. 566; Don-
nelly v. The State, 2 Dutch. 464, 602. [Rev.

p. 2*75, I 45],

262. Where the question of variance
between the note set out in the indictment,
and that produced in evidence is pro-

perly submitted to the jury their verdict is

conclusive. State v. Potts, 4 Hal. 2').

263. An indictment does not fail because
one witness for the state differs from
another in points more or less material, or
even in some, directly contradicts him.
Ibid.

264. If there is a variance of a letter in

any word, between the paper alleged to be
forged and the indictment, the paper will

be received in evidence, if the variance
does not make another word, or one difter-

ing in sense and grammar. United States

V. Hinman, Bald. C. C. 292. Supra, § 227,

265. If it is doubtful, the meaning will

be left to the jury. Ibid.

266. On the trial of an indictment for

an attemjit to ravish, a complaint made
by the woman assaulted soon after the

assault, is admissible. State v. Ivlns, 7 Vr.

233.

267. The particulars of the affair, as de-

tailed by the prosecutrix, are not legal evi-

dence on such trial. Ibid.
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26S. Though an indictment for passing
counterfeit money purport to set forth
the counterfeit note, and contain no aver-
ment of its loss, or destruction, the pro-
duction of the note may be dispensed with,
upon proof that the same has been muti-
lated or destroyed by tlie defendant, and
other evidence of its contents may be ad-
mitted. State V. Potts, 4 Hal. 26.

269. If the bank be of another state, its

incorporation under the laws of that state,

must be proved in the same manner as the
statute laws of other states are proved, by
a copy of the act of incorporation, duly
certitied according to act of congress, or
by the production of a sworn copy. Stone
\. State, Spen. 401.

271. Though there may be a written
confession of the accused taken before a
judge, parol testimony of acknowledg-
ments or confessions made on other occa-
sions are admissible in evidence. State v.

i

Wells, Coxe 424.
'

272. Also evidence of general character,
but it is entitled to little weight unless
where the fact is dubious or the testimony
presumptive. Ibid.

273. It is not necessary to prove that
the person upon whom an attempt to pass
counterfeit money was made, was actu-
ally defrauded. State v. Jones, 4 Hal. 372

;

State V. Weller, Spen. 522. See State v.

Norton, 3 Zab. 38, Rev. Criminal Procedure, :

p. 276, I 50.

274. The defendant, on an indictment
for extortion in taking fees to which he
was not entitled, has the right to prove to

'

the jury that the moneys which it is
|

charged he todk extorsively, were received
by him under a mistake as to his legal
rights. Ci'ftcr ads. The State, 7 Vr. 125.

275. When an instrument is described
by name in the indictment the instru-
ment set out in the indictment or pro-
duced in evidence must correspond there-
with. State V. Farrand, 3 Hal. 333 ; United
States V. Hinman, Bald. C. C. 292.

277. On the trial of an indictment, found
under the 2d section of the act of 1S55, for
wilfully destroying a fence, it must be
shown that the defendant was guilty of an
act which amounts to a trespass, and the
defendant has a right to ofter evidence of
title, or any evidence which constitutes a

,

lawful defence in an action of trespass.
State V. Clark. 5 Dutch. 96.

278. Evidence to show that the prisoner
was in possession of land, and that the
deceased was coming to commit a tres-

pass upon it. cannot be received in justi-
fication or excuse of the homicide com-
mitted ; but so far as it goes to shew the
state of feeling of the parties towards each
other at the time of the act committed, it

mav be received. State v. Zellers, 2 Hal.
220^ Supra, \ 95.

279. >'or will the court inquire into the
title of the land on which the act Avas

committed,' to see whether it belonged to
the prisoner or the deceased. Ibid.

280. So, with the same view, evidence
may be given of lawsuits existing between
the parties ; but the court will not enter
into an investigation of such legal pro-
ceedings to see whether the suits were
malicious or not. Ibid.

281. Counsel, in opening a cause on the
part of the defendant, have no right to
comment upon the evidence adduced
upon the part of the state, or cite the law
applicaV)le thei'eto. Ibid.

282. On the trial of an indictment for
obstructing a public highwaj', it is suffi-

cient jj/-///ia/rtc/e proof of the existence of
such highway, to show an open and public
user of the same. Central R. R. Co. ads.
The State, 3 Vr. 220.

283. On a trial for perjury, it is com-
petent and relevant to show that in the
same testimony in which perjury is as-

signed, a part not material to the cause in
which the testimony was given, was also
false, to show intention and to rebut the
idea of error or mistake. Dodge v. The
State, 4 Zab. 456.

284. Statements made by a defendant
at other times, either verbal or in writing,

when sworn or not under oath, may be
given in evidence on the trial of an indict-

ment for perjury, to show the falsity of the
testimony in which the perjury is c'harged-
and are sufficient to convict when sup,
ported bv one other witness to the falsitv.

Ibid.

285. Tlie whole of the testimony in
which perjury is assigned, so far as given
in evidence on the trial for perjury, must
be considered together by the jury ; but it

is not necessary that the whole of such
testimonv should be given in evidence.
Ibid. Supra, IV, {bb).

(2) Verdict.

286. An indictment for murder con-
tained four counts : in the first, the mortal
woinid was charged to have been given
with a dagger; in the second, with a dirk,

made of iron and steel ; in the third, with
a knife ; and in the fourth, with a dirk
knife. There was also in the different
counts a variation in the description of the
injury charged to have been inflicted

;

verdict, guilty on the four counts. Held,
that the four counts charged but one
offence, and that the verdict was good,
the mode of death being substantially the
same. Donnelhj v. The State, 2 Dutch'. 464.

287. A general verdict of guilty upon an
indictment containing two counts, one for

rape, and another for assault and batter)'

with intent to commit a rape, is good.
The counts are not inconsistent; the de-
fendant, if guilty of the rape, is guilty of
the assault, but the assault is merged in
the rape, and the punishment will be
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for the rape only. Cook v. The State, 4
Zab. 843.

288. If one count in an indictment be
good, it will be sufficient to sustain a gen-
eral verdict of guilty, although all the
other counts are defective. Stone v. The
State, Spen. 404; West v. State, 2 Zab. 213;
Cook V. The Slate, 4 Zab. 843 ; State v. John-
son, 1 Vr. 185; State v. Johnson, 5 Dutch.
453, affirming, 2 Dutch. 313; State v.

Cooper, 1 Gr. 3G2 ; State v. Boss, 2 Dutch.
224.

280. The common law, as well as the
constitution of this state, declares that no
person shall be subject for the same offence

to be twice put in jeopardy of life. The
pleas of autrefois acciuit and autrefois con-

vict, are founded on this principle. It is

not in all cases necessary that two charges
should be precisely the same in point of
degree, for it is sufficient if an acquittal of

the one would show that the defendant
could not have been guilty of the other.

State V. Cooper, 1 Gr. 361.

290. A defendant cannot be convicted
and punished for two distinct felonies,
growing out of the same identical act, and
when one is a necessary ingredient in the
other, and the state has selected and pro-
secuted one to conviction. If in civil cases

the law abhors a multiplicity of suits, it is

yet more watchful in criminal cases, that

the government shall not oppress the citi-

zen by unnecessary prosecutions. Ibid;
State V. Williams, 1 Yr. 103, 111.

291. Under the law^s of this state, a party
indicted for a crime may be convicted of
any otience of a low'er degree, provided
such lower offence. is included within the
description in the indictment without re-

gard to the question whether it was or was
not technicallv a felony. State v. Johnson,
1 Vr. 185.

292. If a man break the house of A. in

the night time, and steal his goods, and
upon an indictment for burglary, and
stealing those goods, he be accjuitted, it

would be a bar to a subsequent prosecution
for the larceny. So if he be indicted for

the simple larceny and acc^uitted, he can-
not afterwards be convicted upon an in-

dictment for the burglary and larceny.
State V. Cooper, 1 Gr. 361.

293. When a defendant is discharged
from an indictment for want of prosecu-
tion by virtue of the 65th section of Rev.
" Criminal Procedure," he is discharged
only from his imprisonment or recogni-
zance, but is not acquitted of the crime
or discharged from its penalty. State v.

Garthwaite, 3 Zab. 143.

294. An acciuittal by reason of a faulty

indictment is no bar to another indictment
correctl}' drawn. State v. Jones, 6 Hal.
2m, 292.

295. On an indictment for assault and
battery, if the evidence show that a battery
was committed and the jury render a ver-

dict of guilty of an assault only, the court
will be justified in the exercise of a sound
discretion in setting the verdict aside.
State V. Ross, 2 Dutch. 224.

See CoxsTiTUTioN, III, (4).

(3) In general.

296. The strict rule of practice is, that
the witnesses on the part of the prisoner
should not be in court when those on the
part of the state are examined. State v.

Zellers, 2 Hal. 220.

297. The court refused to charge the
jury as to the extension of the Coventry
act, it is their business to find the fjicts,

and the sufficiency of the indictment is for
the after consideration of the court. State
V. Mairs, Coxe 453.

298. Query. Whether the attorney gen-
eral is bound to furnish prisoners with a
copy of the indictment and list of the jury
before tliey request it. Ibid. Infra, ^304.

299. The boards of chosen freeholders
may pay all reasonable expenses incurred
in goocl faith by a public officer in the
arrest and prosecution of public offenders,
where the exigencies of the case and the
ends of justice require the expenditure,
though they maj^ not be taxable in any
bill of costs, nor recoverable against the
county by action at law. State v. Freehold-
ers of 'Hudson, 8 Vr. 254.

300. The common affidavit of the ab-
sence of material witnesses is not a suffi-

cient reason to i^ut off the trial of an
indictment for murder. State v. Zellers, 2
Hal. 220.

301. But connected with an affidavit of
the death of the defendant's attorney, so
recently before the sitting of the court as

to render it almost impossible to supply
his place, it will be a sufficient ground for

postponement. Ibid.

302. Matters of exception stated. State

V. Gibbons, 1 South. 40, 46. See Constitu-
tion III, (a).

303. Where the general panel has l)een

exhausted and furnishes only a part of the
trial jury, the trial may be postponed to

the next over and terminer. State v.

Aaron, 1 South. 263, 268 ; Francisco v. The
State, 4 Zab. 30.

304. Where the panel has been ex-

hausted and a tales awarded, the better

practice would seem to be to adjourn the

cause for two entire days, if the prisoner

insists upon his right. State v. Aaron, 1

South. 242. SupraJ, 139.

305. On a trial for murder it is not a

sufficient objection to the panel of jurors

served upon the prisoner, that it is not

according to the statute. The particular
objection should be pointed out. State v.

Brooks, 1 Vr. 356.

306. If it appear on a trial for misde-
meanor that the act charged involves a
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liigher crime, the proceedings will be
arrested. Johnson v. The State, 2 Dutch.
313.

307. If two or more defendants unite in

a defence, whioli is a sufhcient justification

for one, but not as to the others, the plea

will bo bad a.s to all. Mangold v. Thorpe,

4 Vr. 134, 140.

308. Drunkenness is no excuse from the

consequences of crime. Burroughs v.

Hichman, 1 Gr. 233. See Supra, 11, Luna-
tics.

309. The supreme court will grant a rule

for a struck jury to try an indictment

pending in the over and terminer. State

V. Mitrat. 4 Hal. 3'.

310. If a conductor attempts to eject

from a railroad car a person who by law

or the rules of the company has no right

to ride upon the car, he has no right to

use more force or violence than is neces-

sarv to accomplish his purpose. State v.

Ross, 2 Dutch. 224.

See Actions, § 50, Boundary, UH 62, 65,

Constitution III, Coroners, ^ 3, Courts
II, (c), and |§ 128, 147, 148.

(f I New trial.

312. \Miere justice has been done by a

verdict there ought to be no new trial,

even in a criminal case, although there

jnay have been a misdirection of the judge
in an unimportant particular. State v.

Wells, Coxe 424.

313. A new trial will not be granted on
a motion in behalf of the state, on an in-

dictment where there has been a verdict in

favor of the defendant. State v. Be Hart,

2 Hal. 172.

314. Even on account of misconduct on
the part of the trial jury. State v. Ka-
nouse, 1 Spen. 115.

315. Statement of grounds for a new
trial for murder. State v. Aaron, 1 South.

263, 274, 2S1.

See Constitution, § 83, Courts II, (2),

and U 130, 131.

(g) Judgment and sentence.

310. It is not necessary, exce^jt in capi-
tal cases, that the court, in pronouncing
sentence, should first demand of the pris-

oner •• if he has aught to say why sentence
should not be passed upon him." West v.

The State, 2 Zab. 212 ; Bodge v. State, 4 Zab.
456.

317. "When the sentence inflicts any cor-

poral punishment it is necessary that the
prisoner should be present in jierson ; but
it is not necessary that this should be
averred in express terms in the record; it

is sufficient if it can be collected therefrom
by fair intendment. Ibid. Infra, 'i 342.

318. The defendant was convicted of ut-

tering and publishing as true, a counterfeit

ten dollar l)ank bill, knowing the same to

have been false and counterfeit ; as he was
on bail, he fled between the time of the
trial tmd tlie rendering of the verdict,

and afterward publicly appeared in court,

was brought to the bar, charged on another
indictment for the same ottence and plead-
ed guilty. In mitigation, contrition, dis-

closure of associates in crime, Avife, small
children, <fcc.. were urged. Sentenced to

four years solitary confinement and hard
labor. State v. Van Houten, Pen. 515.

319. The defendant was convicted of
adultery and sentenced to imprisonment
at hard labor for six months in the state

prison. Being brought before the supreme
court by habeas corpus. Held, that he could
not be imprisoned at hard labor for this

offence. State v. G^ray, 8 Vr. 368.

320. This court having no power to pass
a proper sentence, or to remand the pris-

oner to the court below for re-sentence,
he was discharged. Ibid.

321. Where two defendants, jointly in-

dicted, are convicted, and the sentence is

that one pay a fine of S250, and the other
8KK), " and that they stand committed un-

' til the fine and costs of prosecution be
paid," the judgment is substantially cor-

rect, both defendants being liable for the
costs, and each for his fine. Johnson v.

The State. 5 Dutch. 4.53, aflarming 2 Dutch.
313.

322. Query. Whether it is necessary in
pronouncing sentence upon a prisoner
convicted of perjury, to add to the sentence
the judgment of disability, to give effect to
that part of the penaltv. Bodge v. The
State, 4 Zab. 456.

323. But it is no cause of complaint by
the prisoner or groimd of reversal, that
such part of the sentence was omitted.
Ibid.

324. A judgment in the following words

:

"the jury say that the said Z. P. is guilty
of the misdemeanor aforesaid, on him
above charged, in the form aforesaid, as
by the indictment aforesaid is above sup-

I

posed, against him ; whereupon, &c., it is

!
considered by the court here, that the said
Z. P. be confined and imprisoned at hard
labor in the state prison, for the term of
ten years," is sufficient, though there is no
judgment for costs. State v. Price, 6 Hal.
203.

325. "VMien a general verdict of guilty is

rendered upon an indictment containing
a count for rape and one for assault with

' intent, <k.c., there being but one oftence,
' and a general judgment given thereon, the
judgment will not be reversed, but it will

be intended that the sentence was pro-
nounced, according to law, for the rape
onlv. Cook V. The State, 4 Zab. 843. See
State V. Ross, 2 Dutch. 224.

326. Regxilary a part of the judgment
upon conviction for a nuisance is that it
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bo abated. Slate v. Morris and A'.s.srx jR. li.
|

where and before whoni the traverse jurors
Co. :> /nb. ;>G(), Green, C. J. were sworn or afHrtned." Ibid.

'A-27. Tpon :i judgment of al)atenient of 387. Tliougli the record of the indict-
a nuisance, no more damage must be

I ment state the award of the venire in tlie

done than is necessary to aceompHsh the usual form, "Wherefore let a jury there-
object. State V. Newark, 5 Vr. 264, 2<J7,

Bedlc, J.

See Courts, II, (c).

(h) Record.

328. It is not necessary that the judg-
ment record of a court of oyer and termi-
ner should be signed by the same justice

of the supreme court who was present at

tlie trial. If necessary to be signed at all,

the signature of any one of the justices

who was in office, when the judg/nent
purports to be signed, will be sufficient.

Stone V. The State, Spen. 404.

329. In stating the term at which an in-

dictment is found, if the year is stated in

Arabic figures, instead of English words,
it is no ground for reversal on writ of
error. Johnson v. The State, 2 Dutch. 313

;

affirmed, o Dutch. 454.

330. It i^ not necessarj'^ in the record of
a criminal conviction to state where the
trial was had. In N. J. the court can be
held at but one place, that designated by
statute, and it will be intended that the
trial was had there. West v. The State, 2
Zab. 212.

331. It is not necessary to aver in the
record that the trial jury were " good and
lawful men." Ibid.

332. Where it appears by the record that
a trial was held in a certain term, but on
a day subsequent to the first day of the
term, it is not error that the record does
not show how the cause was continued
from the first dav of the term to the dav
of the trial. Berrian v. The State, 2 Zab. 9,

C79.

333. If a caption says, " the foregoing-
bills of indictment are true bills," without
it appearing on the record that the bill

set out was one of them, the omission is

fatal. Cruiser v. The State, 3 Harr. 206.

Courts, § 128.

334. So also if the record does not con-
tain the names of as many justices who
tried the cause, as constitute a quorum.
Ibid.

33.5. It is not necessarj^ that it should
appear on the record of the indictment by
what authority and before whcnn the tra-

verse jury were returned and impanelled.
It is sufficient if the following statement
appears on the record :

" And the jurors
of the said jury, by B. H., esq., sheriff' of
the said county, for this purpose imj^an-
elled and returned agreeably to the sta-

tute .in such case made and provided, to

wit, J. C, &c." State v. Price, 6 Hal. 203.

336. It is not necessary that the record
of the indictment should state " when.

upon come, etc., itc, to recognize upon
their oaths, whether the said Z. P. be
guilty, etc.," and it appears that one of the
jurors was affirmed, the recoid is suffi-

cient. Ibid.

See Amendments, ? 218.

(i) Error and appeal,

338. It is no error in pronouncing judg-
ment upon a prisoner convicted of perjury,
to add that he be sentenced to solitary
confinement in the state prison, or stand
committed until the costs be paid; they
are not necessary parts of the sentence,
but they are the legal consequences of
the judgment, and no error. 'J'he part
relating to solitary confinement is unusual,
but the order to stand committed until the
fine and costs are paid, is in strict con-
formity with sound principles and estab-
lished usage. Dodge v. State, 4 Zab. 456.

339. On the trial of an indictment for

manslaughter, occasioned by an omis.sion
of duty on the part of a switch-tender on a
railroad, whereby death ensued, it is not
error in the court to refuse to charge, that
the will of the defendant must concur in

the omission, to constitute the crime.
State V. O'Brien, 3 Vr. 169.

340. Errors cannot be assigned for ad-
mitting illegal evidence, unless there is a
bill of exceptions. Johnson v. The State, 5
Dutch. 454, affirming, 2 Dutch. 314.

341. A judgment will not be reversed for

any error, unless it is such as ma\' have
prejudiced the defendant in maintaining
his defence upon the merits. S. C, 2
Dutch. 314.

342. Upon a writ of error to reverse a
conviction in a criminal case, the pres-
ence of the party convicted is not neces-

sary either for the purjaose of assigning
errors, or to receive the judgment of the
court. Donnelly v. The State, 2 Dutch. 463.

Supra, I 317.

See Contempt, § 9, Certior.\ri, § 182,

Courts, ? 28.

(j) Punishment.

343. A person may be convicted both of
conspiracy to steal and the larceny itself

under the same indictment, but can be
punished for only one offence. State v.

Williams, 1 Vr. 103, 111, Elmer, J.

344. Under the supplements to the "Act
to regulate fisheries in the river Delaware,"
passed, respectively, on the 28th of Novem-
ber, 1822, and the 'loth of February, 18-33,

the offender is subjected only to forfeiture
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(of nets, etc.,) and a penalty of two hun-
dred and fifty dollars ; or to a forfeiture

and indictment. Shoemaker ads. State, 1

Spen. 153, 161.

(0) Pardon.

345. If the court of pardons had the
constitutional power to restore a fine that

had Ijeen paid, the person who had paid
it could not, under the existing laws, main-
tain an action to recover it. Cook v. Free-

holders of Middlesex,^ Dutch. 637; aflfii'm-

ing, 2 Dutch. 326. See Constitution, |

227.

346. Forms of Indictment.
Assault and battery. Slate v. Berry, 4

Hal. 374, 376.

Bridge, non-repair. Slate v. Morris Ca-

nal Co., 2 Zab. 537, 539.

Burning barn. Slate v. Price, 6 Hal.
203.

Challenging, (defective). State \. Gib-
bons, 1 South. 41.

Conspiracj'. Stale v. Norton, 3 Zab.
33; Johnson v. The Stale, 2 Dutch. 313;
affirmed, 5 Dutch. 454 ; Slate v. Donald-
son, 3 Vr. 151 ; State v. Young, 8 Vr. 184

—

(defective). State v. Rickey, 4 Hal. 293.

Counterfeit money uttering. Slate v.

Polls, 4 Hal. 26; Stale v. Robinson, 1 Harr.
507 ; Stone v. The State, Spen. 401, 405—
(defective). State v. Jones, 3 Hal. 307.

Destroving fence. Slate v. Clark, 5
Dutch. 96.

Destroying landmarks. Slate v. Mal-
loy, 5 Vr. 411 ; State v. Burroughs, 2 Hal.
426.

Extortion, (defective). Slatev.Maires,
4 Vr. 142.

False pretences. Slate v. Vanderbilt, 3

Dutch, 328; Stale v. Tomlin, 5 Dutch. 13.

Forgery. Stale v. Giistin, 2 South. 744,
749.

Forging deed. West v. The Stale, 2 Zab.
213.

Highway, obstructing. Slate v. The
Morris and Esspx R. R. Co., 3 Zab. 360

;

Smith v. The Stale, 3 Zab. 130, 131.

not repairing, (defective).

Stale V. Neiv Jersey Co., 1 Hai'r. 222.

Liquor selling by retail. Townley ads.

The State, 3 Harr. 311—(defective).

Woodruff V. TJie Slate, 1 South. 344.

Lottery, (defective). Slate v. Shorts, 3
Vr. 399.

Mayhem. State v. Mairs, Coxe 453.

Miscarriage, cau.sing, (defective). State

v. Drake, 1 Vr. 422.

Murder and arson. Stale v. Cooper, 1

Or. 362.

Nuisance. Slate v. The Morris and Es-
sex R. R. Co., 3 Zab. 360.

Perjury. Stale ads. Berrian, 2 Zab. 9,

679.

See Constitution, § 187.

I

CUETESY.

1. An estate by curtesy is a freehold
estate. Den. Watson v. Kelly, 1 Harr. 517,

525.

I

2. A husband is not entitled to curtesy
in lands, of which his wife liad not the
seizin during coverture. When persons
claiming adverse title are in possession,

there is neither actual nor constructive
seizin. Den. Hopper v. Dernaresl, 1 Zab.
526.

3. A testator devised as follows :
" I do

give, devise and bequeath unto my daugh-
ter Maria, the wife of J. K. M., all that
farm, <tc., now in the occupation and pos-
session of the .said J. E. M. To have and
to hold the farm unto my said daughter
M., her heirs and assigns forever; not in

any manner subject to the sale or disposal

of her said husband, in any way, manner
I

or form whatever." Held, that it was not

j

the intention of the testator to exclude the
husband of the devisee from his estate by

' curtesy in the land devised. Mullany v.

I

Midlany, 3 Gr. Ch. 16.

! 4. If a testator devise to a feme covert an
estate of inheritance in fee simple, he can-
not by any restriction or provision in the
will dei")rive the husl)and of the devisee of
his estate by the curtesy in the land de-
vised. Ibid.

5. When a conveyance of lands is made
to a married woman, the husband be-

comes seized of the lands for the term of
the joint lives of himself and his Avife ; and
in case they have children, and he survives
the wife, he is seized during his own life

as tenant by the curtesy. Prall v. Smith, 2
Vr. 244.

6. The statute (act of 1852, for the bet-

ter securing of the property of married
women) does not impair the right of the
husband to an estate Vjj' curtesy in the
separate property of the wife. Johnson v.

Cummins, 1 C. E. Gr. 98.

7. That act destroyed the estate of ten-
anc}^ bv the curtesy initiate. Porch v.

Fries, S C. E. Gr. iOo.

8. The married women's act, although
inconsistent with the estate bj' curtesy in-

itiate, does not defeat the husband's cur-
tesy at the death of the wife, provided she
has not aliened her e.state Itefore. The act
only protects her estate during her life

;

it does not, at her death, afiect the law of
succession as to real or personal estate.

Ibid; Vreeland v. Ryno, 11 C. E. Gr. 160;
Dayton v. Dusenbury, 10 C. E. Gr. 110 ; Prall
V. Smith, 2 Vr. 244.

9. Where land was conveyed to the wife
after marriage, and after the passage of the
act for the better securing of the property
of married women, and before it was
condemned l)y a raili-oad company, the
husband has no present interest in the
land or the money. Ross v. Adams, 4
Dutch. 161 ; case reversed, 1 Vr. 505.
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10. If the wife, by force of the convey-
ance, had an estate either in fee or in tail

and issue of the marria<i;e before the con-
demnation, the husband, notwithstanding:
said act, became tenant by tlie curtesy
initiate. Ibid

11. Where lands were devised to execu-
tors with a mere power of sale at their

discretion, the husband of testator's daugh-
ter, Avho died after her father and before
the sale, is entitled to curtesy. Romaine
V. Hendrickson. <) C. E. Gr. 231.

12. Where lands, sul)iect to curtesy, are
sold by commissioners in such manner
as to pass title free of the curtesy, the in-

terest of the proceeds will belong to the
tenant bv curtesy, during life. Jacques v.

Ennis, 10 C. E. Gr. 402.

13. A life tenant is bound to keep the
premises in repair, not excepting dilapida-

tions occasioned by ordinary wear and tear

in the proj^er use of the same. In mat-
ter of Steele, 4 C. E. Gr. 120; In matter

of Heafon, 6 C.E.Gr. 221.

14. A husband, being life tenant (by cui'-

tesy) in possession, was bound to keep
down the interest on a mortgage on the
premises; that charge, if not paid by him,
must be made out of his life estate in the
residue of the premises not sold, before
any land of the heir of his deceased wife
could be sold for that purpose. Hanford
V. Bockee, 5 C. E. Gr. 102.

See CoxvEYAXCE, U 254-260, Dower, II,

U 96, 107, Husband axd Wife.

CUSTOM AND USAGE.

1. Evidence of usage or custom in any
particular business or trade is admissible
to explain either a parol or written con-
tract, but not to contradict the express
terms of the contract. It may show that
terms in any particular business or trade
have acquired a meaning different from
their ordinary' acceptation, but for this the
evidence must be plain and explicit.

Steivard v. Scudder, 4 Zab. 96 ; Schenck v.

Griffen, 9 Vr. 463. See Agexcy, | 50.

2. Usage cannot be allowed to explain
or limit a contract, unless it be certain,

uniform and notorious, so that it must
have been known by the parties, and
formed part of the contract. Ibid.

3. Customs and usages in derogation of
the common law must be strictly plead-
ed, and when well pleaded the count must
show a case clearly within the usage, and
should not be extended to persons who are
not clearly proved to have acted under
them. Overman v. Hohoken Bank, 1 Vr.
61; 2Vr. 56.3.

4. In an action on a covenant to deliver
a number of morus multicaulis trees of

18

not less than one foot high, it is compe-
tent for the defendant to show that, by the
universal custom and usage of all dealers
in that article, the length was measured
only to the top of the ripe wood, rejecting
the green immature top ; and this, al-

though the trade had existed only for a
few years. It is not necessary that such
usage be immemorial. Usage can be
proved to explain a doubtful contract, not
to contradict an explicit one. Barton v.

McKelway, 2 Zab. 165.

5. It must be ph^aded as a cu.stom from
time immemorial, but it cannot be in-

sisted on if excluded l)y the terms of the
agreement. The Society, &c., v. Haight,
Sax. 393.

6. If a local or provincial usage, or a
usage as applied to a particular branch of
business, is meant to be established, evi-

dence of common usage is competent.
Smith V. Clayton, 5 Dutch. 357.

7. If a barge was improperly loaded, it

will not discharge the defendants to show
that she was loaded as barges usually are
loaded—proof of such custom is evidence
that for the safety of transportation such
method of loading is a proper and safe
method of stowing the loads—and the
force of such evidence is not to be over-
come, unless by clear proof that the load-
ing was imi^roper and unsafe. But proof
of such custom will not conclude a jury
from determining from all the evidence in
the cause, whether the barge was, in point
of fact, properly loaded. Stephens Co. v.

Tuckerman, 4 Vr. 543.

8. Negligence in the holder of a note
in not giving notice of presentment, &c.
to the endorser, springs from the custom
of merchants in Great Britain,—there is,

however, no such custom here, Snyder v.

Findley, Coxe 78, 79, Kirkpatrick, C. J. See
Bills and Notes, III, (c).

9. The custom of the New York stock
market as to what is considered a legal

transfer of stock, is inadmissible. Mc-
Conrry v. Saydam, 5 Hal. 245, 247.

10. The right of a partner to receive in-

terest on advances made by him for the

benefit of the firm, in the absence of an
express agreement, rests upon the usage
of trade. Morris v. Allen, 1 McCart. 44.

11. The right of a riparian owner to

reclaim the land between high and low
water marks, is founded on the local cus-

tom of this state. Stevens v. Paterson R. R.
Co., 5 Vr. 532.

12 A right of fishery in private waters
cannot be claimed bv custom. Cobb v.

Davenport, 3 Vr. 369, 389.

13. The right to collect interest on a
judgment by an endorsement thereon,

arises from usage. Erie Railway Co. v.

Ackerson, 4 Vr. 3.3, 36, Elmer, J.

See Common Law, § 6, Emblements, Stat-

utes, II, (a).
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D.

DAMAGES.

I. General Principles.

(rt) Recovery.

[h] Nominal damages.

[c) Consequential or too remote.

[d) Punitive.

[e) Mitigation of damages.

If) Aggravation.

(g) Liquidated damages.
[h] In general.

II. For Injuries to the Person.

(a) Causing death.

[h) Seduction.

(c) Other cases.

III. For Injuries to Kealty.

(a) Trespass.

[b) Case.

IV. For IN.TURIES to Personalty.

(a) Trespass and trover.

(b) Beplevin.

(c) Other cases.

V. In Actions on Contracts.

(a) In general.

(b) Covenant.

VI. Pleading and Practice.

(a) Special averments.

(6) Release.

(c) Assessment.

(d) Entire damages where some counts

are faulty.

I. General Principles.

(a) Recovery.

1. A person having his house and fur-

niture burned from the carelessness of

agents of a railroad company, is entitled

to recover the entire amount of his loss,

in a suit against such com])any, notwith-

standing he has been paid by an insurance

company the sum for which they were in-

sured. Weber v. 3furris and Es.<iex R. R. Co.,

6 Vr. 409, 7 Vr. 213 ; Monmouth Ins. Co. v.

Hutchinson, C C. E. Gr. 107.

2. If A. erects a dam under authority of

the legislature, and B. draws oft' or diverts

any of the water therefrom, he is liable in

damages. Merritt v. Packer, Co.xe 460.

3. In actions for torts to property with-

out malice, or injury to the person or feel-

ings, the real injury is the standard for the

measure of damages ; it becomes a ques-
tion of law, and is, therefore, under tlie

control of the court. Berry v. Vreeland, 1

Zab. 183.

4. Relators on a mandamus against au
overseer of the highways are entitled to

recover damages as of course, although
not found ])y the jury, if the verdict is

against the defendant. Ferguson ads. State,

2 Vr. 284.

5. An actual eviction is not necessary

to entitle a defendant to his damages on
breach of covenant, provided there has
been a trial and judgment in ejectment,^

though the court will not act upon a mere
allegation that the title is defective. Cos-

ter V. Monroe Co., 1 Gr. Ch. 468.

6. In case, for carrying away the servant

of the plaintiff, the jury may lawfully

consider the damages, which must all be
awarded to him, because a second suit

for the same injury cannot be maintained,
Stille V. Jenkins, 3 Gr. 302.

7. A mother suing for the seduction of

a daughter during her father's lifetime,

can only recover for loss of services, ttc,

after the father's death. Coon v. Moffit,

Pen. 583, 596.

8. Presumption is that the court ruled
out all evidence of loss of service after tlve

second marriage of the daughter's mother,
where the seduction took place before such
marriage. Harri.$on v. Neukirk, Spen. 176.

9. It has never been decided in New
Jersey that the recovery in an action of

tort, of the value of a specific chattel

divests the plaintiff of his title. Fox v.

Prickett, 5 Vr. 13. But see Wooley v. Car-

ter, 2 Hal. 85 ; Thompson v. Morris Canal
Co., 2 Harr. 480, 484; Outcalt v. Burling, 1

Dutch. 443, 448.

10. That a city should have some place
to deposit its filth, and that it has selected

the place where complainant's works are
carried on, will not compel him to submit
to the injury as damnun absque injuria,

Meigs v. Lister, 8 C. E. Gr. 199.

See Contracts, | 172.

(b) Nominal damages.

11. In an action of trespass by the occu-
pant of a mine and mining tract, under
contract, against the owner, for trespass
in entering upon the tract, and opening a
new mine or shaft, it is error to instruct

the jury, that the proper measure of dam-
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ages was such profits as the plaintiff would
have rcaHzed by raising tlie ore which was
raised by tlie defendant, at the rate per
ton wliich the pliiintift" was entitled to re-

ceive under his contract. Oulcalt v. Dur-
ling, 1 Dutch. 443.

12. Unless it appeared in evidence that

the acts of the defendant interfered with
the beneticial working of the plaintiff's

mine, the plaintilf was entitled to nominal
damages only. Ibid.

13. The rule as to the amount of dam-
ages for overllowing lands is, that the
plaintilf is entitled to substantial compen-
sation, and, in case of trivial injury, to

merely nominal damages. Fhilllps v. Fhil-

lijjs, 5 Vr. 21)1).

14. Nominal damages are recoverable m
case of a technical trespass. Bruch v.

Carter, 3 Vr. 554.

15. Articles of agreement between A.
and B. for the sale and conveyance of a
store lot and premises in C, for the con-
sideration of $1,400—$20 payable on the
execution of the agreement and the bal-

ance in seven days on the delivery of a
deed; searches to be made and the ex-

penses thereof mutually paid, with a cove-
nant on the part of the purchaser not to

conduct, carry on, or sutler to be con-
ducted or carried on, the grocery business
in saiil store for the term of ten j-ears,

unless the vendor should discontinue the
business of a grocer in C. The agreement
contained the following clause: " To the
whole of which agreement the parties

aforesaid hereby agree, and bind them-
selves, their heirs, executors, administra-
tors, and assigns, under the penalty and
forfeiture of $500, to be forfeited and paid
by the failing party to the other party."
In an action by the vendor on the cove-
nant above stated. Held, that the sum
named was a penalty, and not liquidated
damages, and that the plaintiff was enti-

tled to recover only nominal damages.
Whitfield V. Levij, 6 Vr. 149. Post, I, [g).

(c) Consequential or too remote.

16. ^Yhether damages are remote and
consequential, is a conclusion of law.
Tinsman v. Bel. Del. H. R. Co., 2 Dutch.
149.

17. Where the owner of a lot builds
upon his boundary line, and such building
is thrown down by reason of excavations
made upon the adjoining lot, in the ab-

sence of improper motive or carelessness,

no recovery can be had for the injury
done to the building. McGuire v. Grant,
1 Dutch. 350. Infra, I 0(1

18. Where a party by contract is enti-

tled to all the goods manufactured by a
certain company, .such party furnishing
the raw material, he cannot maintain
trespass against a wrong-doer, who stops

the machinery of such company. D<de
Co. V. Grant, 5 Vr. 142; S. C, 5 Vr. 13.S.

19. The rights of the plaintiff in such
case all arise out of contract, and the
damages resulting from an indirect injury
to such rights are too remote to form the
grotmdwork of an action at law. Ibid.

20. Damage to be recovered must be
both the natural and proximate conse-
quence arising from the wrong complained
of, and not from the wrongful act of a
third party remotely induced thereby.
Cnff^' V. Newark and New York R. R. Co., G
Vr. 17, 574.

21. The intervention of the independent
act of a third person between the wrong
complained of and the injury sustained,
which act was the immediate cause of the
injury, is made a test of that remoteness
of damage which forbids its recovery.
Ibid.

22. Where defendant took a boat from
possession of plaintiff, who left his horses
to search therefor, and they ran into a
river and were drowned. Held, too re-

mote. Gorden v. Bidts, Pen. 333.

(d) Punitive.

23. In trespass for assault and battery
the defendant may show the provocation
and his consequent excitement, to exone-
rate him from paying exemplary damages.
Cushman v. Wndddl, Bald. C. C. 57.

24. Loss of services being shown as a
foundation for an action for taking a pa-
rent's children out of his possession, the
jury may look at all the circumstances of

the case, and give exemplary damages to

compensate the plaintifi" for the injtny

done to his feelings, and to prevent similar

abuses. Magee v. Holland, 3 Dutch. SO.

25. Where a railroad company adopts
all rules and regulations needful for the
safety of passengers, and employs compe-
tent agents, whose duty it is to see that

these rules and regulations are observed,

the compau}-, in case of injury to a pas-

senger, happening by reason of the faihu'e

of an agent to perform his duty, cannot be

held liable for punitive damages. Acker-

son V. Erie Railway Co., 3 Vr. 254.

26. If an overseer maliciously cuts

down a tree which does not olistruct the

highway, he is liable to exemplary dam-
ages. Winter v. Peterson, 4 Zab. 524. See
Breach of Promise, ? 5. Infra, | 57.

(e) Mitigation of damages.

27. An offer to restore goods may be
received in evidence in mitigation of dam-
ages. Wooley V. Carter, 2 Hal. 85.

28. If the property, while in the hands
of the trespasser, be "attached or taken in

execution upon process issued against the

owner of the goods, and they be thus ap-

plied in satisfaction of the owner's debt.
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or otherwise for his benefit, that fact may
be shown in mitigation. Hopple v. Highee,

3 Zab. 342.

29. And it is immaterial whether the

process bj^ virtue of which the property is

taken from the possession of the tres-

passer, and applied to the owner's use, be

sued out by the trespasser himself or by a

third party. In either event the goods
are appropriated to the owner's use, not

by the act of the trespasser, but by act and
operation of law. Ibid.

30. Where goods were seized for a viola-

tion of a statute forbidding their sale within

three miles of any place of religious meet-
ing, &c. [Rev. Vice and Immorality, § 10),

evidence that at their sale an agent of the

ownei-s bought them for a nominal price,

is admissible in mitigation of the trespass.

Rogers v. Brown, Spen. 119, 124.

31. In slander, evidence that the de-

fentlant only repeated what was matter of

public remark, and without malice, is

admissible. Cook v. Barkley, Pen. 169.

Contra, State v. Jay, Jan., 1870, Mercer

Circuit, Beasley, C. J.

32. So; evidence of the plaintiff's bad
character in general at the time of the

alleged slander. Sayre v. Sayre, 1 Dutch.
235.

33. So, that the slander alleged was pro-

voked by abusive language of the plain-

tiff. Vunck V. Hull, Pen. 578.

34. Where trespass is brought by the

person in possession, the defendant, to enti-

tle himself to a mitigation of damages, may
show that there is a reversioner, and that

the damages should be mitigated because
he (the defendant) is answerable over to

another person for the same injury. Todd
V. Jackson, 2 Dutch. 526.

35. If the plaintiff, in attempting to

prove his title, shows title in another, or

so exposes his title as to entitle the de-

fendant to a mitigation of damages, the
defendant may claim mitigation of dam-
ages. Ibid.

36. In an action of assumpsit, where
payment is made after the suit is com-
menced, although it does not bar the action
generally, yet it may be shown under the
general issue in reduction of damages.
Hendrickson ads. Hutchinson, 5 Dutch. 180.

37. In an action for trespass for assault
and battery, evidence directly tending to

show that the plaintiff had got up a false

case, to impose upon the jury, is compe-
tent in mitigation of damages. Wrege v.

Westcott, 1 Vr. 212.

38. A party made a steam engine by
contract for a stii^ulated price, and put it

in the boat of the purchaser. Held, that
in a suit on this special agreement for the
price agreed on, it was competent for the
defendant to show, in diminution of dam-
ages, defects in the engine and its want
of correspondence Avith the agreement.
Bouker v. Randies, 2 Vr. 335.

39. An arrest which will be held justifi-

able, when made regularly by a proper
officer, will not be justified if made by the
party complaining, and made irregularly.

The party will be liable in such case to

pay for damages according to the circum-
stances, mitigated by the reasonable or

probable causes that induced the arrest.

Reuck V. McGregor, 3 Vr. 71).

40. False representations, by third

persons, of threats, not sworn to by the
plaintiff, could not justify the defendant
in putting out the plaintiff's eyes, in an
affray, when it was not required for his

own safety ; nor could they mitigate the

damages. Castner v. Sliker, 4 Vr. 507.

41. Although entry by a landlord upon
the demised premises and removal of the

teiiant during the term, because the house
is disorderly, is no justification, yet it is

admissible in mitigation. Miller \\ Forman,
8 Vr. 55, 59.

42. Where the condition of a bond is to

pay on a certain day a sum in articles of

merchandise, the defendant can not prove
in mitigation that the current price of the

article was, on the day of payment, higher
than the price fixed in the bond. Grieve

v. Annin, 1 Hal. 461.

See Breach of Promise, § 7.

(f) Aggravation.

43. Words or libels, actionable in them-
selves, spoken or puljlished at other times
and in relation to other matters than those
laid in the declaration, cannot be given in

evidence for the purpose of increasing the
damages. Schenck v. Schenck, Spen. 208.

j

4r4. In case for adultery, the relation-

j

ship of the partie'! to the action, whether

j

of friendship, blood, confidence, gratitude,
' hospitalitv, &c., may be shown. Foulks v.

,

Archer, 2 Vr. 58, 60.

I
45. In trespass for taking goods by way

I

of distress for rent, the plaintiff may
j

lorovc that defendant had not finished the
house demised according to his agreement
to make it habitable, &c. Romaine v. Nor-
ris, 3 Hal. 80.

46. The fact that the abstract saleable

value of land taken by a railroad company
has been diminished, does not enhance
the legal measure of damages, in the ab-

sence of all proof that the owner had been
prevented from selling, or from turning
the premises to other contemplated uses,

which woitld have been more profitable.

Hatfield v. Central R. R. Co., 4 Vr. 251.

See Breach of Promise, § 6.

(g) Liquidated damages.

47. If the plaintifts intended to hold
the defendants to the terms of the offer,

they should have sued on the agree-
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ment of compromise, if an agreement
was concluded ; and that they could not
sue on the original contract, and use the
otter of the defendants as a liquidation of
the damages they had sustained by a
breach of the original contract. Union
Locomotive Co. v. Erie Itailway Co., 8 Vr. 23.

48. Specified penal sums for the non-per-
formance of work may l)e set oflf against
plaintilf's claim. Marshall v. Hann. 2
Harr. 4125.

49. Unliquidated damages cannot be
set otr. Edwards v. Davis, 1 Hal. 394

;

Smock V. Warford, 1 South. 306 ; Cooper v.

Crane, 4 Hal. 173, 180. [Rev. Practice of
Law, ^ 129.]

50. A court of equity can interfere to

set off the damages sustained by the ven-
j

dee by breach of the covenants in his
|

deed, against the claim of the vendor for I

the purchase money, only where the cove- '

nants are such that the damages resulting

from the breach can be ascertained ac-

cording to the practice of the court. Hop-
per V. Lutkins, 3 Gr. Ch. 149.

See Ante, 1 15, Contracts, U 126-129, 175.

(h) In general.

51. If money paid into court by A.
under a rule has been used by the clerk,

A. is entitled to the value of it at the time
of such payment, although it may have
depreciated afterwards. Mott v. Pettit,

Coxe 298. Infra, U 74, 92.

52. In an action for a joint trespass
against several defendants, who plead
severally and are even tried severally, if

all the issues are found for the plaintiffs,

the damages shall be entire ; and the
mode of making them entire is by charg-
ing the defendants, who by tardiness in

pleading were not ready at the trial of the
first issue, with the damages then assessed.

Allen v. Craig, 1 Gr. 294.

53. In case against a sheriff for an es-
cape, if voluntary, the measure is the
whole amount of the original debt—where
involuntary, damages are discretionary.
Patten v. Halsted, Coxe 277.

54. Double damages when recoverable
—it must appear what the single damages
were. Hartshorne v. Kiernan, 2 Hal. 29.

54a. Interest must be assessed as dam-
ages for the detention of the debt. North
River Co. v. Shrewsbury Church, 2 Zab. 424.

See Erie Railway Co. v. Ackerson, 4 Vr. 33.

Infra, § 73, 78, 100.

II. Foe Injuries to the Persox.

(a) Causing death.

55. In an action under the statute to

recover damages for death caused by neg-
ligence, only the pecuniary loss or injury
sustained by the plaintiff can be allowed

;

and in estimating that, the chances of
health and life are to be considered in
connection with the value of services.
Telfer v. Northern R. R. Co., 1 Vr. 189. See
Paulmier v. Erie R. R. Co., 5 Vr. 151, 158.

(b) Seduction.

56. The conduct of the parent, as well
as that of the daughter, is to be considered
by the jury. Deacon v. Allen, 1 South. 338.

57. The damages should be exemplary.
Stout V. Prall, Coxe 79.

58. The parent may recover for the dis-
grace inflicted upon himself and family.
Taylor v. Vanderveer, 4 Harr. 22, 34. See
Coon V. Moffitt, Pen. 583, 596.

59. Evidence of a promise of marriage
either before or after the seduction, is in-

admissible. Kip V. Berdan, Spen. 239

;

Nevius and Elmer, Justices, dissenting.

60. Damages arising from mental af-

fliction. Vanho7'n v. Freeman, 1 Hal. 327.

(c) Other cases.

61. In an action to recover damages for

personal injuries sustained by the negli-

gence of the defendant, whereby the plain-

tifi', who was an architect, was incapaci-

tated from pursuing his business, evidence
of the nature and extent of his business is

competent to go to the jurj', not as fur-

nishing a measure of damages, but to

guide them in the exercise of that discre-

tion as to the amount of damages which,
to a certain extent, is vested in a jury in

such cases ; and for this purpose, it is com-
petent to inquire of him as to the average
annual income he has realized from his

business. N. J. E.tpress Ch. v. Nichols, 4
Vr. 434 ; affirming 3 Vr. 166.

62. When damages are claimed for an
illegal arrest, the causes of the arrest,

and the facts and circumstances connected
with it, are to be taken into consideration.

Reuck V. McGregor, 3 Vr. 70. See Snowden
V. Johnson, Pen. 470.

III. For Injuries to Eealty.

(a) Trespass.

63. In an action of trespass, if the plain-

tiff's possession is coupled with an interest

in the estate, he will be entitled to recover,

as well for injury to the estate as to the

possession ; but if he seek to recover only

as possessor of the property, his recovery

will be limited to damages for injury to the

possession. Jackson v. Todd, 1 Dutch. 121
;

case reversed, 2 Dutch. 525.

64. Damages for injuries to real estate,
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ought to bear a fair and just proportion to

the loss occasioned by tlieni. Trespass to
j

land, being of a visible, tangible nature,
i

admits of measurement and appraisal so
|

nearly certain, that if a verdict be for a
;

sum very disproportionate to the visible
,

injury done witliout circumstances of ill

will or malice, it will be commonly set

aside for excessiveness. Thompson v. 3Ior-

ris amal Co., 2 Harr. 480.

65. The real injury is the standard for

the measure of damages. Berry v. Vree-

Jand, 1 Zab. 183.

(}<'). Wliere a building erected on the
boundary line of plaintiif's land falls down
because of excavations on the adjoining
lot, the measure of damages is not the
cost of restoring tlie lot to its former situ-

ation, or of building a wall to support it,

but it is the diminution in value of the
plaintift""s lot, by reason of the acts of the

'

defendant. McGuire v. Grant, 1 Dutch. 356. i

Supra, ? 17.
'

67. It is not competent to rebut the

opinions of witnesses who think that the
proximity of a railroad would injure the

,

value of building lots, by showing that, in
j

point of fact in other places, a like prox-
imity has increased their value. It would

,

raise too manv collateral issues. Somer- ,

vUk <i'c. B. R.' Co. V. Doughty, 2 Zab. 495.

Ogden, J., dissenting.
|

68. Not admissible to ask a witness at

what price he had offered for sale adjoin-
ing property. Montclair R. R. Co. v. Be7i-

son, 7 Vr. 557.

68a. In trespa.ss for cutting trees, the
sum limited in debt for penalties, is not
the measure. Thompson v. Burdsall, 1

South. 170.

(b) Case.

69. Where a stream is stopped or di-

verted, a jury Avould be right in giving
almost any valuation to the water, in esti-

mating the damages lliat have been sus-

tained. Merritt \. Parker, Coxe 460 ; Wi-
nans v. BrookfieJd, 2 South. 847.

70. Evidence of the condition and
value of the land overflowed is admissible,
not for the purpose of proving injuries

sustained after the commencement of the
suit, or enhancing the plaintiffs damages
by reason of such injuries, but to enable
the jury to form a correct estimate of the
nature and extent of the injury occasioned
by the alleged nuisance prior to the com-
niencement of the action. Morris Canal
Co. V. Ryerson, 3 Dutch. 457.

71. In an action on the case for use and
occupation, instituted under the tliird

section of " an act concerning landlords
and tenants," the rent reserved in any
parol demise or any agreement jiroved on
the trial (not being by deed) nuist be taken
as conclusive evidence of the quahfum of
the damages to be recovered. Holmes v.

Stockton, 2 Dutch. 93.

IV. For Injuries to Persox.vi.ty.

(a) Trespass and trover.

72. The jury must find the value of
the goods and the incidental damages.
Wooley V. Carter, 2 Hal. 85 ; Outcalt v. Bur-
ling, 1 Dutch. 443.

73. The value of the property at the
time of the injury with interest, furnishes
ordinarilv the measure. Hopple v. Higbee,
3 Zab. 342 ; Garretson v. Broun, 2 Dutch.
426, 3 Dutch 644. Sujira, § 54a.

74. Where goods have been seized and
sold under a wrongful judgment and exe-
cution which are afterwards set aside on
an appeal, the party aggrieved, in an ac-

tion for damages, may recover the full
value of his goods, though more than they
actually produced at the sale. Thompson
V. Thompson, Coxe 159. Supra, ? 51.

75. The measure is not the actual cost
of the chattel injured or destroyed, but
besides this, the use and profit, the partic-

ular time and the benefits lost. Post v.

Munn, 1 South. 61, 63.

76. Damages for taking a horse, may be
what he was worth in the business in

which he was emploved bv olaintifF. Far-
rel V. Colwell, 1 Yr. 12.3.

77. A person having a lien upon goods,

in an action of trespass against the owner,
or those claiming under him, for the re-

moval or destruction of the goods, recovers

only to the extent of his lien. Outcalt v.

Burling, 1 Dutch. 443.

(b) Replevin.

78. In an action on replevin bond the
damages to be assessed are the value of the

goods with interest thereon from the judg-
ment of return. Caldwell v. West, 1 Zab.

411, 3 Zab. 736; Peacock v. Haney, 8 Vr.
179.

79. In an action brought on a bond
given by the defendant in replevin, upon
a claim of property conditioned for a re-

turn of the goods, the measure of damages
is the value of the goods ; the costs in tbe
replevin suit cannot be recovered in this

action. Aliter in action on the replevin

l)ond given by the plaintift" in replevin.

Lutes v. Alpaugh, 3 Zab. 165; Field v. Post,

9 Vr. 346.

80. In an action of repUvin, when the
defendant retains the property by making
claim and giving bond according to the
statute [Rev. Rei)levin, | 9,) upon a verdict
for the plaintiff, the jury must include
the value of the property as well as the
damages for the taking and detention.
Frazier v. Fredericks, 4 Zab 102.

80a. Such judgment for damages will be
absolute, and there can be no return of the
goods in its discharge. Field v. Po.^t, 9 Vr.
346.

81. Except in the case provided for by
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the statute, the only damages to be assess-

ed by the jury and recovered by the de-
fendant, if the plaiutitf he non-suited or a
verdict rendere I ai^ainst him, are for the
detention of the good^ ; and the judiiinent

to be entered is, that the defendant have
return of the goods, with the damages
assessed for their detention and taxed costs.

Gordon ads. Williamson, Spen. 77.

82. If the count is in the deiinuit, the
legal intendment from the record is, tliat

the damages were not for the value of the
chattel, l)ut for its detention onlv. Fox v.

Prickett, 5 Vr. 13.

So. But the error as to the amount of

damages, if any, must appear from the
record. Boswell v. Green, 1 Dutch. 390,

594.

(c) Other cases.

84. In case, against a plaintiff in attach-

ment for the value of goods attached ille-

gally, the measure is the amount received
by the plaintiff on his claim, and also so
much of the money made out of the pro-
perty attached as was applied to the pay-
ment of the costs and expenses of the
attachment suit. Schench v. Griffen, 9 Vr.

See Attachment, ^ 145.

V. In' Actions ox Contracts.

(a) In general.

85. If a vendor is aware, at the time of
entering into the contract, that his ability

to comply depends upon a contingency;
upon breach, the vendee will be entitled

to substantial damages to the extent of a
full indemnity. Drake v. Baker, 5 Vr. 358

;

Copper v. Wells, Sax. 10.

86. The measure is the difference be-
tween the contract j^rice and the market
value at the stipulated time of delivery.

King v. Rucknian, 9 C. E. Gr. 298.

87. Where the rents and profits are less

than the interest on the purchase money,
the vendor takes them and the vendee will

not be required to pay interest on the ]:)ur-

chase money. S. C., Id. 556.

88. Where a grantee retained $1,000 of
the purchase money under a parol agree-
ment to pay off a mortgage on the premi-
ses, which the grantor was sul)sequently
obliged to pay. Held, the damnification of
the plaintiff under such an agreement,
when the payment by him was the giving
a new security, is to the whole extent of
the failure by the defendant to appropriate
to the discharge of the mortgage the con-
sideration money left in liis hands for that
purpose. Bolles v. Beach, 2 Zab. 680.

89. Where goods are sold for a definite
price, and there is no warranty, either
express or implied, and no fraud in the
sale, the vendor will be entitled to recover
the full price, even if the article is defec-
tive to such an extent as to diminish its

value. Smallei/ v. Hendrickson, 5 Dutch.
371.

90. Loss of profits may l)e recovered
as damages for the non-performance of a
contract, if such loss results directly from
the breach of the contract itself, or is such
as might reasonably be supposed to have
been in the contemplation of both parties
at the time of making the contract, as the
result of non-performance

;
provided, such

profits are capable of being ascertained by
the rules of evidence, to a reasonable de-
gree of certainty. Wolcott v. Mount, 7 Vr.
262 ; affirmed on error.

91. Where a gardener bought seed re-

presented to be of a certain kind, the
measure of damage was the difference
between the market value of the crop
raised and that of the same crop from the
seed ordered. Ibid.

92. The declaration stated ''that in con-
sideration that the plaintiff delivered to

the defendant certain articles at his re-

quest, he, the defendant, undertook to pay
what they were worth "—this amounts to a
sale of the articles, and the plaintiff is

entitled to recover only the amount of
what they were worth at the time, without
reference to anv after rise in value. Hill

V. Hill, Coxe 261. Supra, §51.
93. R. sold to L. a horse, for which L.

conveyed to him a house and lot, and gave
a note for $25. L. brought a suit against

R. to recover damages for a false war-
ranty of the horse. Held, that evidence
of the value of the house and lot was inad-

missible, the only question in the case
being tlie difference in value between a
sound horse and an unsound one. Rutan
v. Ludlam, 5 Dutch. 398.

94. The measure of damage in such case
is the difference between the horse, if

sound, and as he actually was Expenses
paid by the plaintiff in delivering the horse
in Xew York to be allowed. Perrine v. Ser-

rell, 1 Vr. 455.

95. On a sale of a horse for $10''! .md a
lot estimated to be worth §100. on lefusal

by defendant to convey the lot, the dam-
ages are the value of the lot. liidan v.

Hopper, 5 Dutch. 112 ; S. C, 2 Vr. 496.

96. On a contract to pay a certain sum
in shoes, tlie measure of damages would
be such sura. Crocket v. Vanderveer, Pen.

856, 858.

97. Where the conditions of a sheriff's

sale are, that if a purchaser refuse to com-
ply, the proi^erty will be re-sold, and the

purchaser held liable for all losses and
expenses, if on such refusal the property
has been re-sold on the same conditions of

sale, and a less sum realized; in an action
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against the former purchaser, the measure
of damages is the difference between the
defendant's bid and the sum realized at

the second sale, together with the costs

and expenses of the re-sale. Townshend v.

Simon, 9 Vr. 239.

98. In cases of fraud, the true rule of
damages is, that the wrong-doer must an-
swer for those results, injurious to the
other party, which must be presumed to

have been within his contemijlation at the
time of the commission of the fraud. CVa-
ter V. Binninger, 4 Yr. 513.

99. The plaintiff having been enticed by
the deceit of the defendant to enter into
an oil speculation. Held, that the defend-
ant was responsible for the moneys put
into the scheme by the plaintiff in the
ordinary course of the bvisiness, and which
moneys were lost. Held further, that from
svich moneys must be deducted the value
of the interest which the plaintiff retained
in the property held by those associated
in the speculation. Ibid.

(b) Covenants.

100. In an action for breach of covenant
of warranty of title, on eviction, the rule is

to allow for damages, the amount of the
consideration money w'ith interest there-
on, not exceeding six years antecedent to

the eviction, together with costs. Stewart
V. Drake, 4 Hal. 139 ; Holmes v. Simiickson,

3 Gr. 313 ; Morris v. Rowan, 2 Harr. 304.

101. In an action of covenant on a war-
ranty, on a sale of lands the plaintifi' al-

lowed to prove the value of his improve-
ments as part of the damages sustained.
Hulse V. White, Coxe 173. See Antonidas v.

Walling, 3 Gr. Ch. 42.

102. In such action the defendant is not
allowed to prove in diminution of dama-
ges the profit's received by plaintiff from
the land. Ibid.

See Covenant, H 35, 42.

YI. Pleading and Practice.

(a) Special averments.

103. It is a sound rule in pleading, not
to be departed from even in the court of
small causes, that special damages such
as the law does not imply from the facts

stated, must be specially laid in the decla-
ration. Marentille v. Oliver, Pen. 379;
Chavibers v. Biggins, Pen. 1002; Little v.

3Ioore, 1 South. 74; Ryerson v. Marseillis, 1

Harr. 450.

104. In case for deceit the declaration
must show not only what the fraud was by
"which the plaintiff has been injured, but

also its connection with the alleged dam-
age, so that it may appear judicially to the
court that the fraud and the damage sus-
tain to each other the relation of cause and
effect, or, at least, that the one might have
resulted directlv from the other. Byard v.

Holmes, 5 Yr. 296.

105. In alleging special damage in libel
it is not always nece-ssary to name the cus-
tomers whose business has been lost by
the defamation ; but if the nature of the
business is such as to render that imprac-
ticable, the loss of business may be alleged
generallv. Trenton Ins Co. v. Perrine, 3
Zab. 402'

(b) Release.

106. A release by a landlord where a
tenant is in possession, will not affect the
tenant's right to recover for injuries to his
possession prior to the release. Central
R. R. Co. V. Valentine, 5 Dutch. .561.

107. Where a contractor claimed dam-
ages for delinquencies on the part of a
company, and the latter added $27,000 to
the contract price in consideration of his
releasing the company from all said claims.
Held, that such release was not a settle-
ment of accounts between the parties,
but estopped the contractor from claiming
damages prior to the release. Seymour v.

Long Dock Co., 5 C. E. Gr. 396.

108. Query. What is the legal effect of a
release of a co-defendant in trespass,
after judgment. Allen v. Craig, 2 Gr. 102.

109. A release by one of two plaintiffs
in certiorari in forcible entry and detainer,
bars him onlv. Van Houten v. Ellison, Pen.
235.

110. A release of damages by a person
insured, to a railroad company, which had
destroyed his property through negligence,
after such company knew that the insur-
ance had been paid, is a fraud on the in-
surers and void. Monmouth. Ins Co. v.

Hutchinson, 6 C. E. Gr. 107.

110a. Where a sheriff offered a reward
for the capture of an escaped prisoner
which was claimed by A. and paid to him,
B. and C, who actually arrested the fugi-

tive, cannot, in a suit against A. for the
reward, derive any advantage from a re-

lease executed by B. and C. to the sheriff.

Sergeant v. Stryker, 1 Harr. 464, 466.

(c) Assessment.

111. By the court. If neither party
applies for an assessment of the damages
on a constable's bond, by a jury, the court
will assess them ; if either party does so
apply, a writ of inquiry will be awarded,
which in this case was ordered to be exe-
cuted before a judge at the circuit. Jersey

City v. Chase, 1 Yr. 233 ; Rogers v. Brundred,
1 Harr. 159.

112. The 175th section of the Practice
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act, (Rev. p. ), which makes it the duty
of tlie court to assess damages on interlo-

cutory judynient by default unless a writ

of inquiry is requested, applies only to ac-

tions of assumpsit. Peacock v. Haney, 8 Vr.
179.

113. Independently of the statute, in ac-

tions of assumpsit, debt and covenant,
the practice is to assess damaj^es by the
court, without a writ of inquiry, where the
amount of damaijes is a mere matter of
computation. BiU where the damajjjes are
for an uncertain sum, to be ascertained on
the hearinij of testimony, and the exercise
of judgment on the eilect of proof, they
must, in cases not within the statute, be
determined by writ of inquiry. Ibid; Bel-

ton V. Gifihon, 7 Hal. "tJ.

114. There is no mode in which the dam-
ages sustained by the breach of covenants
of warranty in a deed, can be satisfac-

torily ascertained in a court of equity.

Hopper V. Lidkins, 3 Gr. Ch. 149.

115. Damages on an administration
bond cannot be assessed at law. William-
son V. Snook, 5 Hal. 65.

116. Or, an executor's bond. Ordinary
V. Barcaloir, 7 Vr. 15.

117. By a jury. In an action on a re-
plevin bond the damages must be assessed
by writ of inquiry. Peacock v. Haney, 8

Vr. 179.

118. After an interlocutory judgment by
default, in an action for assault and bat-
tery, the court have the power, in case of
difficulty, or when special circumstances
are laid before them, to direct a special

jury to be summoned in order to assess the
damages, and the inquiry to be held before
a judge at nisi prius; but the mere circum-
stance of the battery having been very se-

vere, is not sufficient to take the case out
of the ordinarv course. White v. Hunt,
1 Hal. 330.

119. The jury cannot assess damages for

the mere taking away of the goods, and
order the defendant to restore the goods.
Wooley V. Carter, 2 Hal. 85.

120. The inquisition may be set aside for

the admission of illegal evidence, and the
allowance of excessive damages. Snowden
V. Johnson, Pen. 469.

(d) Entire damages where some
counts are faulty.

121. " When there are in a declaration
several counts, some of which are faulty or
bad, and others not, and entire damages
are given, the verdict shall be good ; but
the defendant may ajjply to the court to

instruct the jury to disregard such faulty

or bad counts," (Eev. Practice of Law, |

186). Stout V. Stevenson, 1 South. 178, 182,

(6); Harrison V. Neivkirk, Spen. 176; Brown-
ing V. Skilbnan, 4 Zab. 351 ; Stewart v. Fitch,

2 Vr. 17.

122. Aliter before the pa.ssage of the
statute. Stout v. Phillips, Pen. 140.

123. Such verdict is bad wliere the counts
amount to a misjoinder. Potts v. Clarke,
Spen. 536.

124. Where, in one suit, there are sevend
distinct causes of action, it is proper to
direct the jury to find the i.ssues separ-
ately and to assess the damages for each
matter separately. Ward v. Ward, 2 Zab.
699.

See Biixs and Xotes, VI, [d], Bond.s, VI,
(e), Costs, ^ 23, Dower, Ejectment, Mi;m-
ciPAL Corporations, New Trial, Penalty,
Railroads, Verdict, Waste.

DEATH.

I. Presumption of Death.

II. Proof.

I. Presumption of Death.

1. The statute [Rev. p. 294, ? 4) which
raises a presumption of the death of a per-

son absenting himself for seven years with-
out being heard from, was designed to

furnish a legal presumption of the time of

the death, as well as of the fact of the
death. Clarke v. Canfield, 2 McCart. 119;
Wambaugh v. Schenck, Pen. 229.

2. In the absence of the statute, the pre-

sumption would be that the absent person
is still alive. This presumption of the

continuance of life only ceases when it is

overcome by the countervailing presump-
tion of death afforded by the statute, which
is not until the end of seven years. Ibid.

3. This presumption cannot operate re-

trospectiveh'. Ibid.

4. At the time of the execution of an
agreement to divide real estate, the hus-
band of one of the parties had been absent
six years and upwards. The report was
that he was dead—it was so considered by

the family. When the executors sold the

property, he had been absent sixteen years,

and the party was married again. At that

time, no court of law or equity would
have disturbed the agreement on the

ground of coverture. Scudder v. Stout, 2

Stock. 377.

5. On bill stating that J. B. S. left the

state more than seven years before and
had not been heard from, and founded
on the pre-sumption of his death thence
arising, and answer admitting the absence
but denying that he had not been heard
from, and stating that the defendants are

informed and believe that he had been
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heard from, and replication. Held, that

unless the defendants made proof that J.

B. S. was alive within the seven years, the

presum[)ti()n of his death stood. Smith
v.Sm///t, 1 H:d. Ch. 484.

6. Presumption of death does not arise

from the fact that a person who, twenty-
two years ago, was in ''bad health," would,
if now living, be eighty years old, not even
filthongh on recent inquiry his name was
not kncnvn at the i)Ost office of a lai'ge city

(his former residence) nor inserted in its

directory. There being no evidence of the

nature, or degree of bad health, nor of in-

quiries having been made about him
among his friends, nor of his having ever
left the place of his former residence; In
re Hall. 1 Wall. Jr. 8-1.

7. The grantor of land is presumed to

be alive, until the contrary appears. Bat-

tin V. Bigelow. Pet. C. C. 452; Beardslee ads.

Underhill, 8 Vr. 309.

See AcTiox on the Case, ^ 11, Xegli-
<3ENCE.

II. Proof.

8. Proof that a husband has absented
himself from his family, and has not been
heard from for sixteen years, is sufficient

to raise the i)resumj)tion that he is dead.
Osbom V. Allen, 2 Dutch. 388; Den. v.

Broivn, 2 Hal. 307.

9. Proof of absence from the state seven
years, deemed sufficient. Wamhaugh v.

Schmck, Pen. 229.

10. In an action brought bj' the pur-
chaser of lands at an administrator's sale

to recover possession of the same lands
after an escheat, an inquisition taken pur-
suant to the act concerning escheats,
although no judgment or decree has been
entered upon it. is competent though not
conclusive evidence, when oft'ered by the
defendant, to establish the death of the
former owner intestate and without heirs.

O'HcmUn v. Den. Spen. 32 ; 1 Zab. 582.

11. Where the bill alleged the death of
the complainant's husband, and prayed
that her dower be decreed, and that in the
meantime the defendant be enjoined from
prosecuting an ejectment until he shall

a.ssign to her her dower; on motion to dis-

solve the injunction, the motion was grant-
ed, the court holding that the question
whether the complainant's husband was,
under the circumstances, to be deemed
dead, would be more satisfactorily tried in

the ejectment suit. Ha)iiilton v. Ross, 3
Hal. Ch. 465, 470. See Dower.

12. The act of 1797, declaring when the
death of persons absenting themselves
shall be presumed, has not so altered the

rule of the common law as to vary the
evidence re(iuired to support the pre-

sumption. Osbom V. Allen, 2 Dutch. 888.

See NE{iLi(iKNrE.

DEBT.

I. When it Lies.

II. Pleading and Practice.

I. When it Lies.

1. Debt will lie for the recovery of a
reward offered to be paid for the appre-
hension and conviction of the perpetrator

of a specitied crime—though assumjmt is

the more usual, and proper remedy. Fur-
man v. Parke, 1 Zab. 310.

2. On a judgment of a justice of the

peace after his death. Tindall v. Carson, 1

Harr. 94
3. On an assessment for improvements

made by a meadow company. North River

Co. v. Slirewsbury Ciiureh, 2 Zab. 424.

4. For penalties under the timber act.

Cato V. Gill, Coxe 11 ; Crane v. Coxe
53; Dallas \. Hendry, Ten. 97S; Thompson
V. Burdsall, 1 South. 170 ; Miller v. Stoy, 2
South. 47().

5. Against a sheriff for an escape. Wood-
ruff \. Barrett, 3 Gr. 40.

6. Against executors on an obligation

of the testator that his executors shall pay
after his death. Harrison v Vreeland, 9 Vr.
366.

6a. On nuuiicipal improvement certifi-

cate. K)iapp V. Hohoken, 9 Vr. 371.

7. Payment of taxes cannot be enforced
b}^ an action of debt. Camden v. Allen, 2

Dutch. 398; but see Bergen v. Clarkson, 1

Hal. 352.

8. An action of debt cannot be sustained

on a collateral promise to pay the debt
of another. Gregory v. Thomson, 2 Vr. 166.

9. Nor on a policy of insurance,
whether by deed or jiarol. Flanagan v.

Camden Ins. Co., 1 Dutch. 506.

10. At common law, an action of debt
will not lie, on a decree of a court of

equity for the pavment of monev. Van
Basklrk v. 3Ialock,':^ Harr. 184.

11. Nor on a decree of the orphans
court. Dickinson v. Brick, Pen. 694; Shejo-

herd v. Neivkirk, Si)en, 343.

12. Nor between partners. Young v.

Brick, Pen. 664.

See Bonds, U G6, 70.
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II. Pleading and Practice.

lo. Declaration. The writ and decla-
ration nuLst a.^roo as to amount, and inu.st

ho for tli(^ specific deht or sum demand-
ed, and not tor damaji^es for tlie detention.
Stcrlin;/ v. Siiuiirksoii, 2 South. Jo*'), 7'")9.

14. If the amount of dama<j;os aiid costs

added together cxcee<ls the sum laid in
the narr., it is not erroneous. Allen v.

Smith, 7 Hal. 159.

15. In deht upon a record, each count
in the declaration must he ujjon the whole
record ; and contain a sul>stantive cause
of action. There cannot he one count
upon one part of the record, and another
count, upon another part of it. Van Bus-
kirk V. Mulock, 3 Harr. 185.

16. Where a certificate provides that it

shall he transferahle hy endorsement, it

can he transferi-ed only in that manner

;

and if the holder claim as assignee, and
bring suit in his own name, an averment
that the certificate was for a valuable con-
sideration, endorsed, assigned, transferred,

and delivered to the plaintiff, will be sutfi-

cient. Winfield v. Hudson, 4 Dutch. 255.

17. It must show how the administrator
of a guardian is liable. Dickinson v. Brick,

Pen.>.t4.

18. Pleas. Nil debet is no plea to an
action of debt on an amercement. Can-

field V. Allen. Coxe 203.

19. Nil debet is the general issue to a
suit on a foreign judgment. Beale v. Ber-

ryman. 1 Yr. 216 ;
Curtis v. Martin, Pen.

399. See Field v. Gibhs, Pet. C. C. 155.

Contra, Lanning v. Shute, 2 South. 778.

20. Nul tiel record is the proi^er plea
on a foreign judgment. Douglass v. Stew-

ard, Pen. 709 ; Gavit v. Suowhill, 2 Dutch. 76.

But see Gilman v. Lewis, 4 Zab. 246, 252.

21. Nil debet, in -what cases a good
plea. State v. Leeds, 2 Vr. 185, 187.

22. Forms of declarations.
On an administration bond. William-

son V. Updyke, 2 Gr. 270.

On an attachment bond. Hanness v.

Smith, 2 Zab. 333.-

On a piolicy of insurance (defective).

Flanagan v. Camden Ins. Co , 1 Dutch. 506.

On a refunding bond given by a lega-

tee. Lloyd V. Eowe, Spen. 681.

On an offer of a reward. Furnian v.

Parke, 1 Zab. 311.

23. Forms of pleas.
On a cashier's bond. State Bank v.

Chetu'ood, 3 Hal. 2; Morns Canal Co. v.

Van Vorst, 1 Zab. 101. •

On a foreign iudsment. Moulin v.

Ins. Co., 4 Zab. 223.
"

Decree of insolvency by administra-
tors. Reeves v. Townsend, 2 Zab. 396

Plene administravit. Southard v. Potts,

2 Zab. 278.

See BoND.s, YI, YII, Covenant, | 55, Jus-

tices CouKT, Arbitration, Y, (c), Usury.

DEBTOR AND CREDITOR.

I. Rights of Pautiks.

(a) Preferences.

(b) Payment.
(1) How made.
(2) Ajjpropriation.

(ft) Cdntriliitlioii.

[d) Subrogation.

(e) Release.

(1) By act of parties.

(2) By recovery at law.

(/) Merger.

I. Rights of Parties.

(a) Preferences.

1. For the right of a debtor to prefer a

creditor, see Assignment for Benefit of
Creditors, § 1-3. Infra, | 24.

(b) Payment.

(1) How made.

2. The debtor must seek the creditor.

Bishop v. Woodruff, Pen. 519, Pennington, J.

3. A trustee Avho uses the trust fund in

his own business, like any other debtor,

must seek the cestui que trust to pay the in-

terest. Lathrop v. Smalley, 8 C. E.'Gr. 192.

4. Where no place of payment is men-
tioned in a contract for the sale of lands,

the vendee must find the vendor, or use

reasonable diligence to find him, for the

purpose of payment. King v. Ruckman,
5 C. E. Gr. 316; case reversed, 6 C. E. Gr.

599.

5 Where a contract is silent as to the

place of payment, the burthen of proof
to show that a place other than the place

of business or residence of the party to be

paid was agreed on, is upon the party by
whom the money is to be paid. Ibid.

6. A creditor after an assignment for

the benefit of creditors, must seek the as-

signee and demand payment of his claim.

fomlinson v. S)nallirood. 2 McCart. 28ti.

7. Giving a promissoi'y note is not

payment. Core v. Hankinson, Coxe 85

;

Martin v. Steele, Pen. 718; Ayres v. Van
Lieu, 2 South. 765, (a) ; Wilson v. Fisher,

1 Hal. Ch. 493; Corrigan v. Trenton Del.

Falls Co., 3 Hal. Ch. 489. See Bills and
Notes, §§ 176, 203.

8. Or, a bill drawn by a consignee on the

owner of goods. Gra)it v. Wood, 1 Zab.

292.

9. Except Avhere expressly agreed to be

received as such, whether of the debtor or
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of a third person. Freeholders of Middlesex

V. Thomas, 5 C. E. Gr. 89; Hoyt v. Hoyt, 1

Harr. 138, 145. •

10. A payment upon a written order
of A. is a payment to A. Board of Justices

V. Fennimore, Coxe 190.

11. If a person, by a written instrument,
or by Avord, directs his debtor to hold the

money due, in trust for a third person,
and suc'li direction is communicated to

the debtor, an effectual trust in favor of

the donee is created, especially where, as

in this case, the debtor has acted on the
direction and consented to the arrange-
ment. Eaton V. Cook, 10 C. E. Gr. 55. See
Assumpsit, § 59.

12. Value of continental money, as

payment. Todd v. Parker, Coxe 45. See
Constitution, | 188.

13. The legal tender notes of the gov-
ernment may be offered in payment of
debts contracted before the passage of the
act of 1862. Stockton v. Dundee Co., 7 C. E.
Gr. 56; 8 Wall. 603; 12 Wall. 457.

14. A payment made in unlawful money
(York coppers), if pursuant to the agree-
ment of the parties, is legal, and does not
subject the party paying it to the penal-
ties of the law by which such coin is pro-
hibited. Hoagland v. Post, Coxe 32.

15. The Spanish coin, called a head pis-

tareen, is not current in the United States.
United States v. Gardner, 10 Pet. 618.

16. On a judgment recovered by a hus-
band and Avife and a purchase of the
premises thereunder, the amount bid by
one of them, amounts to a pavment p7-o

tanto. Deare v. Carr, 2 Gr. Ch. 513.

17. Presumption. Mere lapse of time,
less^than the period prescribed by the stat-

ute of limitations, creates no presumption
of payment

;
yet paj'ment may be inferred

from circumstances coupled with the lapse
of a shorter period; but these are pre-
sumptions of fact for the consideration of
the jury, and not presumptions of law, to
be made the subject of instruction by the
court. Snediker v. Everingham, 3 Dutch. 143.

18. A person was employed over three
years, as a domestic servant, under an
agreement to have a certain sum per
week, and her w^ages to be paid Aveekly.
About four years after she left her em-
ployer, she commenced suit against his
executors to recover her wages. Held, that
there was no legal presumption that the
claim had been paid; and if it is shown
that it is not customary to take receipts
for the payment of domestics' wages, that
fact does not alter the legal presumption.
Ibid.

19. If one partner endorses a receipt of
a part payment on a promissory note, the
property of the partnership, in satisfaction
of his individual debt, the firm cannot, in
a suit at law, rescind such payment and
sue for the original amount. Craig v. Hid-
schizer, 5 Vr. 363. Infra, § 29.

20. In an action brought by partners, it

is competent for the defendant to claim a
credit for merchandise furnished one of
the firm, under an agreement, that the
price Avas to be credited to him, on the
books of the firm. Hood v. Riley, 3 Gr.

127.

21. If partnership paper be delivered by
one of the partners to his creditor in pay-
ment of his individual debt, the laAV Avill

presume the transfer to be fraudulent,
and Avill liold the creditor chargeable Avith

a knoAvledge of the fraud. Mecidchen v.

Kennaday, 3 Dutch. 230.

22. An allegation of payment in chan-
cery pleadings, is sustained by proof of
satisfaction in any Avay, as by set off,

aAvard and satisfaction, &c. King v. King,
1 Stock. 44.

23. In such a suit, against the widoA\' and
heirs of the deceased obligor, they can
claim as a payment of the bond an account
of the obligor against the obligee for board
furnished him under an agreement that
it should be applied in reduction of the
bond, and such agreement need not be
expressly proved, but may be inferred from
circumstances. Ibid.

24. A secret arrangement by a debtor,
who compounds Avith his creditors, to

pay one more than he does the others, is

a fraud upon the others ; and a mortgage
given to carry out such an arrangeinent,
is void. Feldman v. Gamble, 11 C. E. Gr.
494.

See Accord, Bonds, § 2, Contracts, H
50, 51.

(2) Appropriation.

25. By the debtor. The general rule of
law in reference to the appropriation of
payments is, that a debtor oAving several

deists to the same creditor has a right to

apply his payment, at the time of making
it, to AA'hich debt he pleases. If he makes
a general payment Avithout appropriating
it, the creditor may apply it as he pleases.

And where neither partj' appropriates it,

the laAV Avill apply it according to its own
vieAV of the intrinsic justice and equity of
the case. Terhune v. Colton, 1 Beas. 232.

26. The appropriation by the debtor
may be shoAvn not only by his express
declaration, but by any circumstances
from Avhich his intention can be inferred

;

but such intention must be signified to the
creditor in some Avay. A private entry,

made by the debtor in his oavu books of
account, is insufficient to determine the
application of the paj'ment. Ibid.

27. Where a sale is made by a debtor
with the 'knoAvledge of the vendee that it

is for the benefit of a part of the vendor's
creditors, and to delay others, and the
proceeds of the sale are applied to the
payment of a part of the creditors by a
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deed of assignment, the sale is void as

to creditors whose rights are injuriously

utl'ectod thereby ; but a debtor is not pro-

vented from selling his property to a bona

fide purchaser for a valuable considera-
tion, and having received the money, from
a})plying it in payment of such debts as he
may choose. Owen v. Arvis, 2 Dutch. 23.

28. A. and B. held a mortgage as trus-
tees. B. held a second mortgage on the
same premises in his own right. On sale

of the premises under partition and pay-
ment of one-half the proceeds to B., he
applied it (1) to the payment of his own
mortgage, and (2) to a part of the mort-
gage of A. and B. The amount received
by B. was sufficient to pay the whole of

the mortgage of A. and B., and part of

B.'s. Held, that the mortgage of A. and B.
was satisfied. Rogers v. Rogers, 1 Hal. Ch. 32.

29. Partners cannot give partnership
bonds to secure individual creditors to the
detriment of iiartnership creditors. Nat.
Bank of Metropolis v. Sprague, 6 C. E. Gr.

530 ; reversing, 5 C. E. Gr. 13. Supra, |

19. Bonds, l 136.

30. By the creditor. A debtor may
direct to what particular debt his payment
is to be applied, and if he waive his right,

the party receiving may select the object
of its appropriation. White v. Trumbull,
3 Gr. 314 ; Bird v. Davis, 1 McCart. 467.

31. But not after two years, or the
bringing of his action. Ibid.

32. Where a debtor, owing several debts
to the same creditor, omits to apply the
payment, at or before the time of making
it, the creditor may make the appropria-
tion. The right of appropriation is not
taken away or inipaired hy any express
provision of the lien law, nor by the effect

of the appropriation upon the interests of
the land owner. Edwards v. Derrickson, 4
Dutch. 39 ; case affirmed. 5 Dutch. 468.

33. The stipulation may be made in a
lease, that the lessee shall pay the rents
on account of a mortgage on the demised
premises. Smith v. Wood, Sax. 74.

34. When there is a general payment
made by A., by a draft in favor of B., with-
out any specific appropriation by A.—and
B. gives a receipt for the draft—" when
paid, to be apj^lied, first, to pay interest,

and next, so much principal on Jones'
bonds and mortgage on the Millville pro-
perty "—this is an express appropriation
of the funds, by which all parties are
bound. It cannot afterwards be altered,

but by mutual consent ; and then, not to

affect the rights of third persons. Ibid.

35. If when a payment is made by one
to another to whom he is indebted on bond
and mortgage and on other accounts, the
debtor makes no special appropriation of
'the paj'ment to the bond and mortgage,
the creditor may apply it to the other
account. Van Sickle v. Ayres, 2 Hal. Ch.
29.

36. A plaintiff" in execution having a
levy on goods sufficient to satisfy his claim,
cannot, with the consent of the debtor,
api^ly the proceeds to the jjayment of
other claims to the prejudice of a younger
mortgagee. Baata v. McClennan, 1 McCart.
120.

37. By the court. If on making pay-
ments, the debtor do not direct to which
of several debts they are to be applied,
and the creditor do not make any api)ro-
tion of them to the liquidation of particu-
lar claims, law and e(iuity will order the
payments to be applied pro rata to each
demand. White v. Trumbull, 3 Gr. 314.

38. The general rule is, that the debtor
has a right to appropriate payments ; if

he does not the creditor may; if neither
does, the jury will make the application
under the evidence in the cause and the
direction of the court. Oliver v. Phelps,
Spen. 180 ; 1 Zab. 597.

39. The court will not, generally, exer-
cise the power of appropriating payments
when an appropriation has already been
made by either debtor or creditor ; neither
will the court withdraw a payment volun-
tarily made in fulfillment of an illegal

contract, in order that the money may be
applied in payment of a just debt. Feld-

man v. Gamble, 11 C. E. Gr. 494.

40. If neither party makes an apjDropri-
ation of the payments, and equities attach
in favor of a third party, it is not in the
power of either debtor or creditor, at a
subsequent period, to make an appropria-
tion affecting the equities of such third
party. Terhune v. Colton, 1 Beas. 233.

41. Where a general payment is made
without application by either party, and
there are divers claims, some of which are
but imperfectly secured, the court will ap-
ply it to those debts for which the security
is most precarious. Ibid.

42. All the cases in which the courts
have made the apjDropriation seem to be
those in which neither party has appro-
priated it before a controversy arose.

.S'. a, 1 Beas. 312.

43. A stockholder of a loan association
having made payments to the association,

which had not been api^ropriated to any
portion of his several sources of indebted-
ness, on bill to foreclose a mortgage given
by him to the association, the payments
were directed to be appropriated ; first, in
payment of the monthly fines ; then to the
monthly instalment on subscription to

stock, and the balance to the monthly in-

terest. Clarksville Building Association v.

Stephens, 11 C. E. Gr. 351.

See AcTiox, §§ 35, 36, Banks, § 15. Bills
AXD Notes, U 146, 177, Bonds, U 131-135.

(c) Contribution.

44. In an action brought by one obligor
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on a bond, against his co-obhgor for con-

tribution, tlie real amount for which each
obligor is bound may l)o shown by parol

evidence. Faulin v. Kair/hu, 3 Dutch. 503

;

case reversed, 5 Dutch. 480.

45. Where several persons give a joint

bond for the purpose of securing to the

obligee the debt of a third party, and one

of the obligors afterward receives from
such third party securities to secure the

obligors on the bond, and subsequently re-

Unquishes those securities without the con-

sent of his co-obligors and witliout fraud,

such rehnquishment is no bar to his re-

covering of his co-obligors their contribu-

tive share, for which they were liable on
the bond. Ibid.

4*). But if anything is paid to one of the

obligors, it enures to the benefit of all.

Ibid.

47. If a judgment be obtained agninst

two, and the plaintitl" has been compelled
to pay the Avhole of it, he can maintain an
action for one-half against the other de-

fendant. Kirkp<drick\'. Murphy, Pen. 952

;

White ads. Brown, 5 Dutch. 307, 514.

See Assumpsit, | 20, Bills and Xotes, U
119, 169, Surety.

(d) Subrogation.

48. Subrogation as a matter of right, as

it exists in the civil law, from which the

term has been been borrowed and adopted
in our own, is never applied in aid of a

mere volunteer. Legal substitution into

the rights of a creditor, for the benefit of

a third person, takes place only for his

benefit, who being himself a creditor, satis-

fies the lien of a prior creditor, or for the
benefit of a purchaser who extinguishes
the encumbrances upon his estate, or of a
co-obligor or surety who discharges the
debt, or of an heir who pays the debts of
the succession. Shinn v. Budd, 1 McCart.
234.

49. The right of substitution or sub-
rogation is a purely equitable one, and
the extent to which it will be exercised
must often depend upon circumstances.
Whether it will be extended to the ex-
tremest point, so as to include all the rights

of the creditor, must often depend on
whether it is necessary to the protection
of the suretv that it should be so. In mat-
ter of Hrmti, 10 C. E. Gr. 21tl.

50. Tlie debt nnist be paid at the in-

stance of the debtor, or the person pay-
ing it must be liable for its payment as
suretv or otherwise. Wilson v. Brown, 2
Beas.'277.

51. A tenant for years, who pays off a
mortgage is entitled to subrogation against
the mortgagor and reversioner. Hamilton
\.DobbH,AC. E. Gr. 227.

52. Where a mortgage before assign-
ment was pledged as security for a note.

and the mortgagor has paid the note, and
the note and mortgage have been delivered

to him, he is subrogated in the place of the
payee of the note as his assignee, and will

be allowed the amount as a credit on the
mortgage. Kamena v. Huelbig, 8 C. E. Gr.

78.

53. When money is raised by mortgage
or other pledge of a wife's property, for

the benefit of her husband, the wife will

be deemed a mere securitj- for her hus-
band, and she or her heir will be a cre-

ditor of the husband or his estate, in place
of the mortgagee, to the amount of- the
debt discharged out of her estate. Han-
ford v. Bockee, 5 C. E. Gr. 102.

54. Where a first moitgagee became the
purchaser at a foreclosure sale, under
which a second mortgagee was not a party,

on bill to redeem, such purchaser, as prior
encumbrancer, must be reimbursed, not
only to the full amount due for principal

and interest upon his mortgage, but also

to the full amount of the purchase money
paid by him over and above such amount,
the excess having been appropriated in

payment of claims prior to the second
mortgage, and the purchaser, being there-

by subrogated to the rights of the holders

of those claims. Parker v. Child. 10 C. E.

Gr. 41.

55. A junior mortgagee succeeds, by sub-

rogation, to the rights and interest of the
' prior mortgagee in the lands, but the right

to redeem a mortgage does not carry with
it the right to an assignment of the mort-
gage, unless the redeeming party occupies-

the position of surety for the mortgage
debt. Bigelow v. Cassedij, 11 C. E. Gr. 557.

56. An insurance company, after pay-

,
ment of a loss to a mortgagee is entitled

to an assignment not only of the mortgage,
but, if they pay the whole claim, to all the
securities he mav hold. Insurance Co. v.

I

Woodruff, 2 Dutch. 541.

j

57. Where lands are conveyed subject

1 to a mortgage as part of the consideration,

the mortgage is the principal security, and
if the obligor pay the bond, he is entitled

to be subrogated under the mortgage and to

be rej^aid out of the land. Tichenor v.

Dodd. 3 Gr. Ch. 454; Stillman v. Stillman^

6 C. E. Gr. 126. See Faulks v. Diniock, Feb.

1876, Chancery. Smith v. Wood, Sax. 74.

58. So, if the mortgagee agrees to look
to the land alone for payment, and after-

ward obtains a judgment on the bond
which the obligor j^avs. Conrad v. Mul-
lison, 9 C. E. Gr': 65.

59. Where a b}--law of a bank declared
that no transfer of its stock could be made
while the holder was indebted to the bank.
Held, that an endorser, who pays a note
of said holder to the l)ank, is entitled to

the rights of the bank as against such
stock. Young v. Vouyh, 8 C. E. Gr. 325; 9

;

C. E. Gr. 535.

i

60. Where a testator directed his execu-
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for to sell lands aftqr the expiration of a
term of a tenant for years, or at .sueh ten-

ant's tleath, if before, and sueli tenant sur-
rendered her term and bought tiie prem-
ises. Held, the deed to her was void
and that the tenant is not entitled as
against the executor, to be subrogated to

the rights of creditors whose debts were
discharged with the money paid for the
premises. Those debts were actually paid
and discharged by him as executor for the
estate, and cannot be recovered from him.
Hampton v. Nicholson, 8 C. E. Gr. 423.

See Surety,

(e) Release.

(1) Bxj act of parties. !

61. Papers containing distinct settle-

ments, at different times, and the sums due
eacli time stated ; the last settlement

—

prima facie—inchides and extinguishes the ,

first. It is, however, a question of fact for

the jury to decide from all the circum- <

stances of the case. Dorsey v. Kollock,

Coxe 35.

62. A settlement of accounts by parties

is not so conclusive between them as to

preclude all inquiry into previous ac- !

counts. Still, where the accounts pre- 1

sented at the settlement have been ac-
I

quiesced in without any objection, for a
great length of time, a judge is authorized
to direct the jury not to go into an inves- !

tigation of the prior accounts. Bolton v.
'

Hodgson, Coxe 229.

63. "When a creditor has, by written or
parol declarations with regard to a debt,

or bj' conduct tantamount thereto, de-

clared or agreed that a debt shall be given
up or relinquished, or that it has been
relinquished, a court of equity will con-
sider this an equitable release, and will

not permit tlie representatives of the cre-

ditor to enforce the demand. Leddel v.

Stair, 5 C. E. Gr. 274.

64. A gift of a legacy by a creditor to

his debtor does not operate as a release, or
extinguishment, of the debt due from the
legatee, when the securities of the debt
remain uncancelled, and the intention of
the testator to annul the debt is not clear.

Ibid ; Van Riper v. Van Riper, 1 Gr. Ch. 1

;

Snyder v. Warbasse, 3 Stock. 463 ; Brokaw
j

V. Hudson, Feb., 1876, Chancery.
65. A present debt can never be satisfied

by a contingent legacy. Van Riper v.

Van Riper, 1 Gr. Ch. 1.
'

66. Where a legacy is left to A. for life,
\

with remainder over to his children, a
debt due from A. to the testator cannot be
set ofi' against the principal of the fund,

i

Voorhees v. Voorhees, 3 C. E. Gr. 223.

67. A bequest of §6,000 of the money '

due on a bond from a legatee, with a direc-

tion that on the payment of the balance of

said bond, and whatever interest may he
due thereon, the bond shall be a.ssigned to
the legatee, does not of itself release the
intei'est on tlie iKjnd. Leddel v. Starr 5
C. E. Gr. 274.

68. An agreement between a creditor
and his debtor that the former sliall take
the l)usine.'?s of the latter and be responsi-
ble for and pay all the business debts,
operates as a release of a debt of such
creditor which is shown to be a debt con-
nected with such business, Aticater v.

Underhill, 7 C. E. Gr. 51)9 ; reversing, Id.
17.

69. The release of a debtor from all

liability for a debt, is also a release and
discharge of the mortgage of a third per-
son given as collateral for such debt.
Ibid.

70. Payment of a judgment by a debtor
amounts to a release in favor of creditors
having liens on the same fund. Stout v.

Vankirk, 2 Stock. 78.

71. Where the fact was established that
the parties to a general release, at the
time of the execution of it, understood
perfectly that the object, and the sole
object, was to make the relessee compe-
tent as a witness, in a pending suit ; it

cannot be used to bar a recover}- on a bond
and mortgage. Martin v. Righter, 2 Stock.
510.

72. A debtor may be discharged from
his debt, without a technical release, even
on payment of a less sum than is due, by
a parol agreement executed, or cancel-
ling the instrument, the evidence of the
debt. Silvers ads. Reynolds, 2 Harr. 275.

73. That another assumed the debts of
a firm, including the note sued on, given
by defendant and his partners, during the
partnership, is no release. Gulick \\ Gu-
lick, 1 Harr. 186. See Bell v. Hcdl, 1 Hal.
Ch. 477.

74. The acceptance by a creditor of a
C02:)artnership, of a note made by one of
the partners in the name of the firm, after

the death of the other partner, held, under
the circumstances, not to discharge the
estate of the deceased partner from the
debt, there being no evidence from Avhich
the conclusion could be drawn, or the im-
plication arise, that the creditor intended
to discharge the estate of the deceased
partner. Titus v. Todd, 10 C. E. Gr. 458.

75. A father recovered a judgment
against his son, who afterward died, and
thereupon the father released the sheriff
from all liability on the execution. Held,

no release of the debt, as against the
children of the son. Batton v. Allen, 1

Hal. Ch. 99.

76. A plea of release is not void because
it is not stated in the plea, or the answer
in support of it, that the release was ob-

tained freely and without fraud, when the
bill contains no allegation of fraud. Mc-
Clane v. Shepherd, 6 C. E. Gr. 76.
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See Agency, § 26, Assignment for the
Benefit of Creditors, III, Bills and
Notes, U 1S6-189, Bonds, U 137-141, Dam-
ages, VI, (6), Mortgage, I, [h).

(2) By recovery at law.

77. Where an indebtedness is entire, a

recovery of part of it in an action at law
will bar' a recovery for the residue. Baker
V. Baker. 4 Dutch.' 14.

78. Where damages are entire, an
award upon them, although part are

omitted, extingui.shes the whole. Veghte

V. Hoagland, 5 Dutch. 126 ; reversed, 1 Vr.

516.

See Bankruptcy, Insolvency.

(f ) Merger.

79. As a general rule a lesser security

merges in, and is extinguished by a higher
security, taken for the same debt. Van
Vlfit V. Jones, Spen. 340; Baker v. Baker, 4
Dutch. 13.

80. The question however of extinguish-

ment or not, is one of intention, and if it

appear, either upon the face of the secu-

rity or by other evidence that the higher
security was taken only as a further or

collateral security, there is no merger or

extinguishment. Ibid.

81. Where a loan is made to another,

for which the latter is personally responsi-

ble, it is a debt, and not extinguished or

merged in a mortgage taken for its secu-

rity. Phillips V. Huhizer, 5 C. E. Gr. 308.

See Contracts, IV, (6), (1), EQL^TY, Exe-
cution, Fraudulent Conveyances, Judg-
ment, Mortgage.

DEDICATION.

I. What may be Dedicated.

II. Actual Dedication.

(a) Mode of making.
(b) Qualification.

(c) Acceptance.

(d) Effect.

III. Presumptive.

(o) By acquiescence,

[b] By implication.

IV. Quantity of Estate.

I. What may be Dedicated.

1. A right of fishing in private waters

cannot be acquired by the public by dedi-

cation. Cobb v. Davenport, 3 Vr. 369, 4 Vr.
223.

2. Lands lying under tide water may be
dedicated as a public highway by the
owner, with the assent of the state. Jersey

City V. Morris Canal Co., 1 Beas. 548. Infra,

§12.

II. Actual Dedication.

(a) Mode of making.

3. It is of the essence of a dedication to

public uses, that it shall be for the use of
the public at large ; there can be no ded-
ication, properlv speakine^, to private uses.

Trustees v. Hohoken, 4 Vr."l3.

4. The adoption of a map or plan made
by commissioners appointed by the legis-

lature, or under legislative authority, by
conveying and bounding, with reference
thereto, is a dedication of the lands of the
owner within the lines of the street laid

down on said map, and referred to in the
conveyance. Clark v. Elizabeth, 8 Vr. 120.

5. Executors having a general power to
sell, laid out a tract of the testator's lands
into building lots, fronting on proposed
streets, and made and filed a map on which
such streets were delineated. The deed
from the executors to the i:)laintitf's gran-
tor for several of the'se lots, after a descrip-
tion by boundaries on such streets, con-
tained also a grant of the land forming
part of Townsend street as marked on the
map, "subject to the use at all times, of
the same by the owners of lots on said
map, and by the public generalh', as and
for the said Townsend street, as laid down
on and according to the aforesaid map."
Held, that the lands conveyed Avithin the
lines of Townsend street were, by such de-
scription, dedicated to public use for a
street, and that the public authorities
could not be sued as trespassers for an en-
try on the lands to open the street. Earle
V. New Brunsivick, 9 Vr. 47.

6. If the owner of a tract of land lays it

out in lots and streets, by a map publicly
exhibited or filed in the proper public
office, and sells lots laid out on said map
by a reference thereto, he thereby dedi-
cates to the public those streets on said
map, along which lots have been sold.

Such dedication does not make them pub-
lic streets or highways until the i)r()per

municipal authorities have accepted them
as such, or in some way ratified the dedi-
cation. Pope v. Union, 3 C. E. Gr. 282;
Trustees of Church v. Hoboken, 4 Vr. 13

;

Atfy General v. Morris and Essex R. R. Co.,

4 C. E. Gr. 386, 391 ; Bummer ads. Den.,
Spen. 86, 106 ; Holmes v. Jersey City, 1

Beas. 299.

7. In the dedication of land to the pub-
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Actual Dedication.

lie, no particular form is necessar}' ; nor
j

i.s it essential to preserve its validity, that

the hxnd dedicated shall be taken into ac-

tual possession and use by the i^ublic.

DiDHinrr ads. J>e)i. Spen. 8(1; Trusters of
Church V. Hoboken, 4 Vr. 21 ; Jersey City v.

3Iorris Canal Co., 1 Beas. 547, r)(>3 ; Stuyves-

aut\. Woodriijf] 1 Zab. 188, 145; Smith \.

State, 3 Zab. 712, 717; Hopkinson v. Mc-
Knight, 2 Vr 422, 426.

8. Tiie principles upon which the doc-
trine of dedication rests are peculiar. . A
dedication does not take place upon the
idea tbat there has been a grant, for it

may take place where there is no grantee
in being to take at the time of dedication.
Jersey City v. Morris Canal Co., 1 Beas. 548 ;

Hoboken Land Co. v. Hoboken, 7 Vr. 540,

547.

9. A dedication may he designed by the
owner to be accepted by tlie public in pre-

senti or in future. Ilnd.

10. The character and scope of the ded-
ication depend upon the intention of the
dedicator, expressly manifested or to be
gathered from all the circumstances of the
case. Ibid.

11. A street delineated on a dedicating
map as extending to a public navigable
river, Avill be continued to the new water
front obtained b}' filling in by the owner,
under legislative permission. Hoboken
Land Co. v. Hoboken. 7 Vr. 540; Jersey City

V. 3Iorris Canal Co., 1 Beas. 548. See New-
ark Lime Co. v. Newark, 2 McCart. G4.

12. Where the owner of a wharf permits
it to be used by others, he does not thereby
dedicate it to the public, or give the right
to use it without his permission. O'Neill v.

Annett, 8 Dutch. 290.

13. The fact of the Associates of Jersey,
the proprietors of the upland, mapping it

off on paj^er, (Mangin's map), into blocks
and streets, and extending those streets

into tide water, and designating them by
name, amounted to an immediate dedica-
tion of the whole of the ground marked
upon that map as Hudson street, and when
any part is filled up it Itecomes ipso facto a
public highwaj', and a right to exclude the
public therefrom cannot be accjuired by a
mere conveyance of the fee to the Morris
Canal Co. by the Associates. Morris Canal
Co. V. Jersey City. 1 Beas. 548 ; reversing S.

C. 1 Beas. 253 ; Morris Canal Co. v. Central

R. R. Co., 1 C. E. Gr. 419, 437. See Associ-
ates, etc. v. Jersey City, 4 Hal. Ch. 714.

14. The deed from the Associates, &c. to

the company, passed the land of the street

subject to the public right of way, and the
acceptance of such a deed was an assent
by the grantee to the devotion of the land
to the public uses named in it. Ibid.

(b) Qualifications.

15. The owner may, in the act of dedi-
•cation, declare the specific public use

19

which he intended, and it will remain sub-
ject to such specific use, as a foot way.
Trustees of Church v. Hoboken, 4 \'r. 14.

16. Tbe map or conveyance may qualify
the dedication. But laying out land in

lots and streets, clearly marked as such,
and selling lots bounded on such streets,

without any qualification, must be held as
an absolute dedi(;ation. Pope v. Union, 3
C. E. Gr. 282.

17. An intention to qualify the dedica-
tion not expressed in some way on the
map, or in the conveyances, cannot be
regarded. Ibid.

18. By deed, H. dedicated certain lands
for the purposes of a private pleasure
ground, in trust, that the trustees should
" forever thereafter suffer and permit
Llewellyn Park and its appurtenances,
with its several roads or avenues, and ways
or rights of way, as laid down on the said

map, to be fully and at all times used and
enjoyed as a place of resort and recrea-

tion, by the several persons," etc. The
deed provided that certain managers
should have the exclusive control of the
park for prescribing and enforcing rules

and regulations for the use and enjoy-
ment thereof. Purchasers of certain lots

outside of the park, belonging to H.,
were to be permitted to use and enjoy
said park, and said roads or avenues, and
ways or rights of way, for the like pur-
poses, and upon the same terms. &c. H.
conveyed a lot to W., subject to the above
restrictions. Held, the power given to the

managers of the park, to prescribe and
enforce rules and regulations, is sufficient

to protect those entitled to the enjoyment
of it and its avenues, from injury by those
claiming the right to use the avenues for

carting building materials, or carrying
surplus earth and stone away from the lots.

Haskell v. Wright, 8 C. E. Gr. 389.

See CovEXAXT, | 31.

(c) Acceptance.

19. Where the question is, whether the

way dedicated has become a public high-

way, so as to impose upon the public
authorities the duty of amending or re-

pairing, an acceptance on their part is

essential to that end. Trustees of Church
V. Hoboken, 4 Vr. 14. Infra, | 27.

20. And where the question is, whether
a dedication has, in fact, been made, evi-

dence of non-acceptance by the public

authorities, or non-user by the public, is

competent evidence to be considered by
the jury in determining whether a dedica-

tion has been made. Ibid.

21. An ordinance of a municipal gov-
ernment adopting part a public street for

present use, is not an abandonment of

the rest. Hoboken Land Co. v. Hoboken, 7

Vr. 540.
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22. Acfcptunce of a dedicated street by
a formal act or puhlic user, is not essen-

tial to cut off the owner from the power of

retraction, and subject the dedicated

lands to the pulilic use, when in the judg-

ment of the local aiUhorities the wants or

convenience of the public require it for

that purpose. Ibid.

23. Where streets are dedicated by the

owners of land, by mapping, and convey-
ing with reference thereto, and opening
the same to public use, the common coun-
cil of Elizabeth may, under their charter,

accept such dedication by resolution,
without notice to the owners or tlieir gran-
tees, as there can be no claim for damages,
and no additional burden is put on the
land. State v. Elizuheth, G Vr. 359; affirm-

ed, 8 Yr. 432 ; Dummer ads. Den., Sp'en. 86
;

Trustees of Ch urch v. Hoboken, 4 Vr. 14

;

Jersey City v. Morria Canal Co.. 1 Beas. 553.

24. Where a dedicated street is opened
over a railroad obliquely, the court will

not interfere with the discretion of the
common council in accepting the same
and ordering work to be done thereon,
where they are acting w'ithin their charter,

and it does not appear that the crossing is

unneces.sary, and a dangerous obstruction
to the company's right of travel. Ibid.

(d) Effect.

25. After a dedication once completed,
the owner of the fee cannot authorize the
use of the lands for any pi'ivate purpose.
Trustees of Church v. Hohokin, 4 \y. 14.

26. Nor thereafter revoke it, or restrict

or change the uses to which it was made.
Ibid.

27. The mere fact of dedication by map
and survey, and by opening a street as
laid out by the owner of the soil, will not
constitute such street a public highway
initil the same has been in some way
accepted or ratified by public authority.
Holmes v. Jersey City, 1 Beas. 299 ; Attorney
General v. Morris and Essex li. R. Co., 4 C.

|

E. Gr. 386. Supra, I 19.
\

28. If a purchaser of a tract of land sub-
!

ject to a mortgage given by him for the
'

consideration money, lays out the same
:

in blocks and streets, and sells lots by
\

reference to the map by which it is laid I

out, and thus dedicates tliese streets to !

public use, as against himself, upon a
j

foreclosure sale made under the mortgage,
!

iia a suit where such purchaser is a party,
\

the dedication is made void. The pur-
]

chaser buys free from it. Hague v. Inhab-
\

Hants of Hoboken, 8 C. E. Gr. 3.54. I

29. The rights that others have ac- '

quired, by dedication, from the mortgagor i

over this street or right of way released,
i

are not affected by the mortgage sale if not ''

made parties to it. Ibid.

30. The purchaser of such lot, with the l

right of way appurtenant, Avill not as
'

against the public be allowed to enclose
the land in front of his lot so dedicated, by
virtue of a deed given to him by the pur-
chaser at the foreclosure sale. Ibid.

31. Where the dedicntion is l)y a map,^
and sales by that map, the public acquire
the right to them as public streets by use
for twenty years. Attorney General v.

Morris and Essex R R. Co., 4 C. E. Gr. 386 ;

case reversed, 5 C. E. Gr. 530.

32. But where it is by actually working
out and opening the street for public
travel, use for much less time is sufficient.

Ibid.

33. Until the public have acquired a
right, a purchaser of lots who has ac-
quired the easement may surrender it ta
the owner, and the lands will be free from
the dedication. And if the public having^
accepted the dedication and laid out a
highway upon the land dedicated, after-

ward abandon it and vacate the highway,
it seems that the purchaser would still

retain his easement or right of way. Attor-

ney General v. Morris and Essex R. R. Co-.,

4 C. E Gr. 386 ; case reversed, 5 C. E. Gr.
530.

34. A public street may be laid over
lands already dedicated by the owner tO'

the public for the purpose of a street, espe-
cially when the owner has united with
others in an application that the same
may be taken and adopted as part of a
street or avenue, to be continued at either
end of the street so dedicated. State v.

Hudson. 5 Vr. 25, 531.

35. Where a public street becomes such
by dedication, followed by an acceptance
by user, the location of the street, as de-
lineated by the stakes which were set in
the act of dedication, according to which
the street was opened and used, deter-

mines the lines of the dedication, and they
cannot be altered by evidence of intention
deduced from measurements in which the
public had no interest. Jackson v. Perrine,
6 Vr. 138.

36. Where land has been dedicated to
the use of the public, ejectment will lie

against the owner of the fee to recover
possession. Dummer ads. Den., Spen. 86;
Hoboken Land Co. v. Hoboken, 7 Vr. 540;
Trustees of Church v. Hoboken, 4 Vr. 13.

37. The public right to a road, once ob-
tained V)y dedication or laying out, cannot
afterward be lost by non-user or neglect
of the overseers to work or open the road
as laid out or dedicated. Smith v. The
State, 3 Zab. 712.

38. What is a dedication is in all cases a
question of intention, and must be proved
or disproved by the acts of the owner and
the circumstances under which the user
has been permitted. Wood v. Ilurd. 5 Vr.
88; Stuyvesant v. Woodruff, 1 Zab 133,146;
Dummer ads. Dm., Speii. 86, 106; Central
R. R. Co. ads. The State, 3 Vr. 220, 221.

39. It is a mixed question of law and
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Actual Dedication.

—

Presumptive.—Quantity of Estate.—Definition.s.

fact, to be found by tbc jury under the

direction of the court, upon consideration

of iiU the circTunsliUK^os of tlie case. Ibid.

40. The act of A{)ril 7tli, 1808, autlior-

izing tlie municipal autliorities of Iloho-

ken to purcliase of the trustees of a cliurch

the fee of a tract of hvnd which had been
dedicated as a pubHc square (but whicli the

trustees liad bouglit and erected a cliurcli

thereon), and afterward to convert the

church into a town hall, does not annul
the dedication and destroy the easement
of the public. The authorities may never
purchase the fee. Trustees of Church v.

Hoboken, 4 C. E. Gr. 355.

41. Where lands are laid out by the

owner in blocks and lots, with streets,

either upon a map or by opening and
marking out streets upon the ground,
purchasers of lots from such owner by
deeds bounding tliem upon sucl^ streets,

acquire an easement or right in them, and
are entitled to pass over them, and to

have them kept open for passage to and
from their lots, at least as far as the next
open street on each end, and when the

streets are taken for public highways, are

entitled to have them taken for that pur-

pose without compensatioii. AWy General

V. Morris and Essex R. R. Co., 4 C. E. Gr.

386.

III. Presumptive.

(a) By acquiescence.

42. Astrip of land adjoining a pubHc high-

way, regularly laid out, may l)ecome dedi-

cated by acquiescence in the use of it, as a

part of the highwav bv the public. Smith
V. The State, 3'Zab. 130, 712.

43. The use of land by the public as a
highway or street for more than twenty
years, and the acquiescence of the owner
in such use, is conclusive proof of dedica-

tion. Ibid; Holmes v Jersey City, 1 Betis.

299; Stuyvesantv. Woodruff, i Zab. 133,157;
State V. Snedeker, 1 Vr. 80, 84.

44. The making of deeds by land own-
ers, recognizing the existence of a street, is

conclusive evidence against them of the
dedication of the street to the public use,

either by the grantors themselves, or by
those under whom they claim. The State

v. Elizabeth, 8 Vr. 432. Supra, § 7.

45. The use for the whole time of limit-

ation must necessarily be of right; there-

fore user by mere license which is subject

at any time to revocation, will afford no
foundation from which to presume the
gift. Wood v. Hurd, 5 Vr. 88.

(b) By implication.

46. Where a highway was at the same

time a turnpike road and a publicly recog-
nized street, on which the turnpike coin-
jjany collected toll. Held, that a dedica-.

tion, by the turnpike company, of that
part of its road within the city, to the uses
of a public street, was to be implied. State

v. New Brunswick, 3 Vr. 548.

47. Where houses had been built on the
supposed line of a street, for thirteen
years, an injunction to restrain municipal
authorities from removing such a house,
will not be dissolved on bill and answer.
Manko v. Chambrrsburgh, 10 C. E. Gr. 168.

48. Where a highway had been used as
such for over nine years, and dwelling
houses had been at intervals erected upon
it. Held, that in the absence of explana-
tory evidence, the jury had a right to in-
fer a dedication. Central R. R. Co. ads. The
State, 3 Vr. 220, 221.

IV. Quantity of Estate.

50. For the purpose of consent, required
by the charter of a street railroad company
to be obtained from property owners along
the proposed route of the railway, before
it can be laid, the city corporation is to be
regarded as the owner of an open public
square dedicated to the public use forever,

whether the fee be in the corporation or

not, or in whomsoever it may be. Pater-

son Horse R. R. Co. v. Paterson, 9 C. E. Gr.

158.

51. The title to the fee Avill not pass Iiy

a dedication, where its conveyance is not
essential to effect the purposes and intent

of the dedication ; in such cases the right

to the posession and use of the land vests

in the public, and the fee remains in the
grantor or his assigns, subject to such right

of possession and use. Dummer ads. Den.,

Spen. 86 ; Trustees of Chxirch v. Hoboken, 4
Vr. 13.

52. Query. "WHiether a dedication alone
will pass the fee, even where a convey-
ance of the fee is essential to carry into

effect the purposes of the dedication. Ibid.

See CoxsTiTUTioN, | 176, Easements,
Municipal Corporations, Koads.

DEFINITIONS.

1 Hal. 433
4 Zab. 753 ; Pet C. C. 49

2 C. E. Gr. 353, 354

;

1 South. 33. note [a]

Accumulated interest 3 Stock. 399

Accumulated surplus 6 Vr. 575

According to law 1 McCart. 323

Act of God 4 Zab. 700

Abate
About

Accident



292 DEFINITIONS.

Addition—Lien.

Addition

After issue joined
Afterward

Aggrieved party

Alienation
All
All liabilities

All the rest

Along
Alter and grade
Ancestor
Application on
Aj^plicants

Apprentice
Appropriations
Appurtenances
Ardent spirits

Arm of the sea
As aforesaid

Assessments

Assigned
Assurance
At

Bequeathments
Bequeath to

Between

Bridge
Building
Business
By night

(3 Dutch. 131; 5
s 3 Stock. 321, 413

I
Gr. 175

Vr , 352;
C. E.

4 Zab. 550
11 C. E. Gr. 396

( 1 Stock. 205 ; 10

I C. E. Gr. 503
9 Yr. 441

3 Harr. 311, 324
7 Vr. 141

8 C. E. Gr. 229
C. E. Gr. 259 ; 5 Vr. 532

5 Dutch. 353
Pen. 487, 489

7 Hal. 296
Pen. 643

1 Harr. 537
2 Stock. 230
1 Zab. 134

3 Harr. 311, 321
2 Stock. 211

Spen. 591

7 Vr. 58, 478 ; 9 C. E. Gr.

359; 4 Zab. 386; 3 Dutch.
185; 6 Vr. 157; 8 Vr. 403

1 Gr. 247
3 Hal. .333

9 Vr. 299

3 Gr. 387 ; 3 Gr. Ch. 495
3 Harr. 28

2 Vr. 206 ; 6 Vr. 327 : 5 C.

E. Gr. 257 ; 3 Zab. 126
See Bridges

2 Vr. 477
9 Vr. 230

Vr. 73

Domicil
Dower

Due diligence

Due proof

3 Vr. 194
1 Hal. Ch. 353

f 2 Gr. 45 ; 2 South. 782

;

t 4 Harr. 61

Dying without issue -

4 Zab. 511 ; Spen. 478
Spen. 6, 223; South.
431; Sax. 314; 5

Dutch. 188; 4 C. E.
Gr. 365 ; 8 C. E. Gr.

[ 485 ; 11 C. E. Gr. 234

Equal to 9 Vr. 505
Equal parts 6 C. E. Gr. 138

-P , , j Pen. 602 ; 2 Gr. 54, 68; 1 Hal. Ch.
instate

- 349 . 2 stock. 51 ; 2 Beas. 138
Execute 7 Hal. 300; 2 Gr. 350
Expenses 4 Hal. CK. 506
Expenses incident to estate 9 C. E. Gr. 359
Exploration 10 C. E. Gr. 384

Failure ()f issue

Faithfully

False pretence
Family
Farm

2 Beas. 375
2 Vr. 342

3 Dutch. 328
Pen. 487
Pen. 601

Fee simple title free fi'Oin en-
cumbrances 5 Vr. 358

Forge a
Fund to

1 Stock. 289
9 C. E Gr. 359

Capital stock 3 Zab. 195
Caption 4 Hal. 365
Cause for 3 Dutch. 265
Change and alter 2 Gr. 205 ; 3 C. E. Gr. 178
Changing his occupation 5 Vr. 371
Charitable and religious 4 C. E. Gr. 313
Chattels 6 Vr. 279

(6C. E. Gr. 84; 8 C. E. Gr. 26

;

Children \ 2 McCart. 194 ; 1 McCart. 159

;

[ 3 Wall. Jr. 32
Citizens 6 Vr. 279, 283 ; 3 Zab. 429
Commerce See Coxstitutiox, f 23
Compensation, 3 Stock. 106 ; 9 Vr. 155
Composition 3 Harr. 311, 321
Convey 3 Gr. Ch. 512
Corporate authority 1 South. 346
Costs

"

9 Vr. 388

Give, grant, bargain and sell 2 Vr. 151
Given 1 Harr. 286

rSGr.Ch. 157; 8

Good and sufficient deed -I

Qi^lig! Q^^lnl

tlio'; l'zab.651
Good and sufficient support 5 C. E. Gr. 50
Good and sufficient title 1 Hal. 222
Good cause shown 2 Gr. 145

Goods and chattels {^Zah%^'
^'' ^^^' ^

Grain
Grant
Green grain in the ground

5 Dutch. 358
4 Dutch. 161

Sax. 563

Dam
Dangers of the sea

4 C. E. Gr 245

f 3 Vr. 320 ; 4 Vr. 543
;

12 Wash. C. C. 366
Death or disability 3 Dutch. 186
Declare

'

2 Harr. 432
Dedication 5 Vr. 88 ; 1 Beas. 562
Demand 1 Hal. 417
Deposition 3 Zab. 49
Descendants 2 C. E. Gr. 476 ; 8 C. C. Gr. 575

Devisee r^-fT^i^-J^'^'pP'.'.^o-'-
^'^^'

[ cited, 2 Hal. Ch. 32o
Disorderly conduct 1 Dutch. 536

1 South. 304, note («) ; 1 Hal. 114;
Heirs ^ 2 C. E. Gr. 17; Pen. 600; 2 Beas.

109
Heretofore 2 Zab. 365 ; 5 Vr. 377 : 1 Gr. 176
Highway 4 Zab. 740

If 3 Harr. 36
If she be living 1 McCart. 76
Indenture 1 Harr. 537

Inhabitant l^^'^' ^''- ^0^' ^ ^''^- '^^^
'

^

'"'''^^'"'^"M Dutch. 180
Intent Pen. 413(e)

Tc=„o IPen. 9; 4 Hal. Ch. 548; 2 Beas.
issue

I
^,,g . o c. E. Gr. 476 ; 8 C. E Gr. 541

T.- 1 , , f f 8 C. E. G. Gr. 567

;

Kindred, next of ^ a ^q^ •

( oax. -io/

Land 2 Zab. 293 ; 3 C. E. Gr. 91
Lately 3 C. E. Gr. 479
Legatees 3 Hal. Ill
Lien 2 South. 441
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Liquidated damages 6 Vr. 155
I
Roads

jNIuteiial evidence

:\ray

Militia

2 Gr. Ch. 257
2 Hal. 32; 2 South. 408 (?>) ; 2
Harr. 171 ; Pet. C. C. 3 ; 8 Vr.
3f.l

Mines and minerals
Mixed liquor

Money
Months

More or less

5 Dutch. 232
2 Stock. 128

3 Harr. 311, 321
2 McCart. 108

3 Hal. 232
212 ; 1 C. E. Gr. 290,

4 C. E. Gr. 328. 331

;

I

2 South. 452, 453 ; Spen.

[435,443; Pet. C. C. 49

2 Gr.

297;

: SCIZUI

i Shall

!

Share
\

Shore
j

Site

I

Square
Street improvements
Stri(;t measure
Such
Survey

Xatiiral and reasonable wear ] ^
and tear excepted J

'

')44

7 Vr. 95, 108;
T^j

( 6 Vr. 06/
JNccessaiv

| g y^. ^.^ . 9 c. E. Gr. 223
Necessary inqjlication 1 McCart. 70
Negligence See Negligence
Notice See Notice
Nuisance See Nuisance

Occupancy 3 Gr. Ch. 48 ; 10 C. E. Gr. 218
Occupied 4 C. E. Gr. 472
Omission to name the real owner 4 Vr. 39
Open and extend (streets) 11 C. E. Gr. 248

f 1 C. E. Gr. 383; G Hal. 34;

\ 7 Vr. 181 ; 11 C. E. Gr. 425
Owner

Part
Partaker
Party to an action
Perfecting
Permanent

3 Hal. 79
Pen. 970
9 Vr. 272

1 Harr. 77
1 Gr. Ch. 154

Person 4 Hal. Ch. 592 ; 3 Zab. 429
Persons interested 7 Vr. 187; 11 C. E. Gr. 425

2 Beas. 322 ; 2 McCart. 419
;

4 Hal. Ch. 719
Productive 3 Stock. 476
Prosecute Pen. 360; 6 Hal. 321 ; 4 Vr. 336
Purchaser 2 Hal. Ch. 325

Premises

Readiness to pay
Reasonable doubt

7 C. E. Gr. 448
2 Dutch. 602

f 3 C. E. Gr. 401 ; Coxe48.
I
86; 2 Vr. 565; 1 Vr.

-p ,, ,• I
284; 4 Vr. 243; 1 Harr.

Reasonable tune
-|

274,' 285 ; 2 Stock. 186;

I

1 McCart. 71 ; 10 C. E.
! Gr. 345. 348

Refuse and refusal to comply 6 Hal. 251
Remainder 3 Harr. 28
Repairs 9 C. E. Gr. 359

( McCall V. Hudson, Feb.,

\ 1876, Chan. ; 8 C. E. Gr.

(575

f 4 Dutch. 129, 153, 516; Spen.

I
333 ; 3 Zab. 116 ; 2 Beas. 35

;

Residence -', 2 Dutch. 207, 208; 3 C. E. Gr.

I
441 ; 3 Harr. 138 ; 5 C. E Gr.

[263; 5 Dutch. 82, 90
3 Vr. 199 : 6 Vr. 283

2 Stock. 315 ; 2 Gr. 68
Residue of my estate 2 Gr. 68
Road with its appendages 4 Dutch. 21

Representatives

Residents
Residue

Surviving;

Survivors

4 Zab. 486

3 Hal. 319
fl Gr. Ch. 409; 3 Dutch. 407

;

I 4 Dutch. 491, 498; 1 South. 394
3 Stock. 399 ; 8 Vr. 361

1 Zab. 157
7 Vr. 168
4 Vr. 14

1 Vr. 74
') Vr. 402
4 Vr. 205
Sax. 370

f
8 C. E. Gr. 238 ; 4 Zab. 686

;

I
6 C. E. Gr. 324 ; 1 McCart.

Pen. 604; Spen. 223;

[ Bald. C. C. 196
Spen. 6, 9

Taxes, charges, f 4 Zab. 386 ; 7 Vr. 478
;

or impositions | 3 Dutch. 185
Tenements 10 Wheat. 238
Then Bald. C. C. 201 ; Pen. 40
Ticket 2 Gr. 22
Touch at a place Pet. C. C. 98
Trust estate 1 Hal. Ch. 12

Until 3 C. E. Gr. 315 ; 5 C. E. Gr. 257
Use of personal property 1 Stock. 260
Usual covenants 2 C. E. Gr. 216 ; 3 Zab. 260

Valuable thing
Void
Voucher

Widow
Wife, his

Wilfully,
Within"
Writ of execution

6 Vr. 453
Coxe 112

3 Hal. 299

Devise, 1 1

Sax. 489
5 Dutch. 96

6 Hal. 89
7 Vr. 526

DESCENT.

1. The descent of real estate in New
Jersey is governed by the rules of the
comraoii law, so far as these rules have
not been changed by statute. Ficller v.

Hifjqins, 6 C. E. Gr. 138. Infra, II 40, 43,

47.

2. The common law rule, that among
collateral relatives, lineal descendants
shall represent their ancestor ad infinitum,

has not been altered, either expressly or

by implication, by the statutes of New
Jersey regulating descents. Ibid.

3 A possibility coupled with an intei'-

est is devi.<able by will and transmissible

bj' descent. L>en. v. Manners, Spen. 142.

Devise, ^ 50.

4. Lands descended are chargeable
with debts before lands devised. Stives v.

Stires, 1 Hal. Ch. 224; Leigh v. Savidf/e, 1

McCart. 126.

5. When an estate for life is carved out
of the fee with a gift over to the children
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of tlie person taking the life estate, such
gift will embrace not onh' the objects

living at the death of testator, but all

such as may subsequently eonic into exist-

ence during the life of the tenant for life.

The cliildren, if any are living at the death

of the testator, take an immediate vested

interest, subject to be divested pro tanto

upon the birth of other children ; and upon
the death of any of the children during
the life of the tenant for life their shares

descend to their heirs-at-la\v. Heater v.

Van Auken, 1 McCart. 160.

6. Where land is sold, a part of the pur-

chase money paid, and a deed executed
and placed in the hands of a third person

to be delivered to the grantee, and the

balance of the purchase money to be paid

on the happening of a certain event, if the

grantor sliould die before the event hap-
pens, the title to the land does not vest

in the purchaser, but descends to the heirs

of the vendor subject to the equitable

rights of the purchaser. Teneick ads. Flagg,

5 Dutch. 2o. Infra, I 30.

6a. A devise to A. for life, with remain-
der to his children, on the death of A.
without children descends to testator's

heirs-at-law. Vreeland v. Van Ryper, 2 C.

E. Gr. 133. Infra, | 24a.

7. Where executors authorized to pay
legacies given to testator's infant children

by transfer of lands, convey part of the

lands set aside for that purpose to one of

their number—the mother of an infant

child—in trust for the infant, these lands,

upon the death of the infant, are to be
considered as real estate and descend to

her heirs-at-law, and do not go to her
next of kin. Stevens v. Stevens, 8 C. E. Gr.

296.

8. Where an act of the legislature au-
thorizes a guardian to make sale of the
real estate of his ward, and directs the pro-

ceeds out of the sale to be put at interest

for the benefit of the ward, without mak-
ing any provision for the disposition of the
fund in the event of the infant's death

;

upon the death of the infant, intestate, the
proceeds of such sale will go to his heirs at

law, pursuant to the statute regulating the
descent of real estate, and not to his next
of kin. Snoivhill v. Snowhill, 1 Gr. Ch. 30,

reversing. 2 Gr. Ch. 20.

9. The surplus of the proceeds of lands
of a decedent, sold by order of the orphans
court for the payment of his debts, above
the amount needed for the payment of
debts, retains the character of real estate.

and upon the death of the person entitled

thereto, will pass by succession, as real es-

tate. So also will the proceeds of lands
sold by order of a court on proceedings for

partition, because inrapable of partition.

Oberle v. Lerch, 3 C. E. Gr. 3-40 ; affirmed,
Id. 575. Devise, ? 107.

10. Such proceeds retain their charac-
ter of real estate for the purjDoses of suc-

cession until they vest in some person
who is not an infant or lunatic, and who
has capacity to change the nature of the
estate, and who by accepting it as money,
or by some act recognizing it as personal
estate, gives it the character of personalty.
Ibid; Fidler v. Higgins, 6 C. E. Gr 138.

11. Lands held in trust, upon the death
of the trustee, descend according to the
rules of the common law, to the eldest

son ; they are not within the statute of
descents. Boston Franklinite Co. v. Condit,

4 C. E. Gr. 395; Den. v. Cooper, 1 Dutch.
137 ; Schenck v. Schenck, 1 C. E. Gr. 175.

12. In a similar case, where the father
was trustee for the benefit of his children.
Held, that the legal estate descended to

his heirs-at-law, the cestuis que trust thus
merging the legal and equitable estates
in same persons. Cooper v. Cooper, 1 Hal.
Ch. 9, Halsted, C.

13. A remainder in fee, limited upon an
estate tail, is a vested remainder, and
upon the death of the remainderman,
pending the estate tail, descends to his

children by virtue of the statute, and not
according to the rule of the common law.
Moore v. Rake, 2 Dutch. 574.

14. Where the husband of a married
infant permits the felling of trees upon
her lands, or severing any part of her
realt\% and so changes the real to per-
sonal property for his own benefit, it will

retain its character of real property so
as to pass to those who would have been
entitled to it if not severed. Porch v. Fries,

3 C. E. Gr. 205. Action, | 24, Devise, IV.
15. A mere direction to executors to sell

land, is a naked power, and gives them
no estate or interest in the land, and until

the power is executed, the lands descend
to the testator's heirs-at-law. Den. v Snow-
hill, 3 Zab. 448 ; Romaine v. Hendrickson, 9
C. E. Gr. 232 ; Herbert v. Tidhill, Sax. 141

;

Gest V. Flock, 1 Gr. Ch. 108 ; Fluke v. Fluke,
1 C. E. Gr. 477 ; Current v. Current, 3 Stock.
186. See Cook v. Cook, 5 C E. Gr. 375

;

Den. v. Crevrling, 1 Dutch. 449, 452; Den.
v. Birdsall, Spen. 244.

16. And having so descended, the heirs
have the power to transfer their interest

in the lands, so far at least as to entitle the
alienee to all their rights. Ibid.

17. The heir-at-law takes the legal title

charged with the trusts created bv the
will. Fluke v. Fluke, 1 C. E. Gr. 477."'

IS. A devise to disinherit the heir must
appear to be a good devise, and the heir is

entitled to hold the lands until claimed by
a person to whom they were legally de-
vised. Den. V. Little, Coxe 152; Din. v.

Vancleve, 2 South. 589, 671 ; Lee v. Saiidge,
1 McCart. 125 ; Current v. Current, 3 Stock.
186; Graydon v. Graydon, 8 C E. Gr. 229.

19. A declaration by a testator alter

devising lands to his son H., " I do not,

therefore, give him any furtlier portion,"
does not bar H. from inheriting part of
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the lands as to which testator died in-

testate. Lim-ll V. Linell, G C. E. Gr. 81.

20. Whore land.s deaceuded, are bona fide
aliened liy tlie lioir before suit brought,
they cannot be taken in execution on a
Judgment against tlie heir for a debt of
ins ancestor. Dm. v. Ja(jurs, 5 Hal. 259

;

Skillman v. Van Pelt, Sa.\. 512; Parrd v.

Van Winkle, cited in Den. v. Hunt, 6 Hal.

1, 9. See Den. v. Jones, Coxe 131. [Rev.

Orphans (\)urt, 'i 70.]

21. .\.nd a mortgage, by the heir of the
lands desrended is considered an aliena-

tion within the meaning of the statute.

Ibid; reversed May, 1831.

22. That the mortgagee knew at the
time when he took the mortgage, that the
land belonged to the decedent, and that
the decedent left debts unpaid, would not
of themselves, be evidence of bad f:iith on
the part of the mortgagee. Ibid. See
Fraudulent Conveyances.

23. Where a private act used the word
" heir," it was construed to mean the per-
son who would inherit by the law of this

state. State v. Engle, 1 Zab. 347.

24. Where the devisee took an estate

tail in 1814, and then died intestate, the
estate descended to liis oldest son, as heir
at common law, such course of descent
not having been altered or repealed before
the act of June 13th, 1820. Den. v. Sjm-
chius, 1 Harr. 172.

24a. Query How would an estate tail

descend, on the death of the tenant for life

without issue. Demarest v. Hopper, 2
Zab. 599, 014 Supra, I 6a.

25. The beneficent design of the statute,

in securing to each child an equal por-
tion of the inheritance, is in accordance
with the spirit and genius of our institu-

tions. Speer v. Speer, 1 McCart. 240.

26. A father put a son in possession of a
house and lot, which the son occupied
during the father's life, more than twenty
years, and on which, with the knowledge
of the father, he made large improve-
ments. If the value of the house and lot,

without the improvements, be not equal
to a share of the whole real estate to be
divided, the house and lot may be set off,

in the division, to the son, at its value
without the improvements. Gordon v.

Barkelew, 2 Hal. Ch. 94. See Advance-
ment, f 7. [Rev. p. 297, § 1.]

27. If the value of the house and lot,

without the improvements, be greater than
a share, the house and lot may be set off

to him, and he be directed to pay so much
as will equalize the shares Ibid.

28. The words " from the part of his or
her mother," in the second section of the
act directing tlie descent of real estates

{Rev. p. 297), are so construed as to include
estates that come by descent, devise or
gift, from any relatives of the blood of the
mother, as well as those that come from the
mother herself. Den. v. Demarest, 4 Zab. 431.

29. Under the second section of the act,
the children of a deceased biollicr cunnot
take in exclusion of the grandchildren
of such brother whose mother was dead
before the ancestor. Den. v. Smith, Pen. 7.

30. The testator devised lands to his
widow, during her widowhood and until
his son by his widow, should attain twenty-
one, and then to him in fee, but if the son
should die without lawtul i.ssue, tlien to
the widow, her heirs and assigns forever.
The son died after the widow, without
heirs, after majority. Held, that there was
no merger of the remainder over to him
as heir of his motlier during his life, and
that at his death it vested in his half-sister

A., as the surviving heir of his mother, and
that a conveyance with warranty by the
son in his lifetime did not pass the prop-
erty. Rakew Lawshe,A7jAh.CA'i; 2 Dutch.
574.

31. The act to alter the law directing the
descent of real estate, of 24th May, 1807,
[Rev. p. 298, I 5), construed so as to pre-
vent an estate going out of the family of
the ancestor. Den. v. De Hart, Pen. 481.

32. Brothers of the half-blood do not in-

herit as such, unless the real estate come
from a common ancestor, or is acquired by
intestate. Den. v. Urison, Pen. 212.

33. A. died seized of land acquired by
deed of gift from her father ; her brothers
and sisters, of the half-blood, by her
mother's side, are entitled to inherit to-

gether with her half-sister on her father's

side. Arnold v. Den., 2 South. 862.

34. N. D. marries M. A., daughter of X.
A., and by her has issue, H., A. and N.
M. A. dies, and N. D. then marries L. A.,

another daughter of X. A., by whom he
has issue, L. N. A., the father, then dies,

leaving children, I. A., P. T., P. C, H. M.
and the said L. A., and leaving consider-
able real estate which descends to his said
children. L. A. then dies, leaving her said
daughter L. living. L. then dies, leaving
H., A. and N., her sisters and brother of
the half-i)lood, and al.so, I. A., P. T., P. C.

and H. M., her uncles and aunts. H., A.
and N. .shall inherit the estate of which L.

died seized, and not the uncles and aunts.
I A., P. T., P. C. and H. M. Den. v. Jone>i,

3 Hal. 340.

35. When lands, tenements or heredita-
ments come to the person dying seized hy
descent, devise or gift from some one of
his ancestors (that is to say, from some
person from whom lands might hy the
established canons of descent come to him
by descent, in the ab.sence of other and
nearer heirs), then brothers and sisters of

the half-blood of the person d^^ing seized,

who are of the blood of the ancestor from
whom the lands, tenements or heredita-
ments came, shall inherit the lands; but
brothers and sisters of the half-blood who
are not of the blood of such ancestors shall

be excluded from the inheritance. Ibid.
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36. On the death of a surviving devisee,

without issue, and without brotlier or sis-

ter of the wliole blood, his moiety of the

premises descends, under the act of 1780,

to liis sistei- of the half-blood by the same
mother but different fathers. JJcn. v. Mc-
Kui(/ht, G Hal. 385 ; Dcii. v. Durcll, G Hal.
394.'

37. A tenant in tail dies leaving one son

and two daughters by his second wife, and
four daughters by his first ; the son enters,

and dies seized without issue. Held, that

all the sisters both of the half and the

whole blood take as co-lieirs. Pennington

V. Ogdcn, Coxe 192.

38. The uncle and cousins of the half-

blood at common law were excluded from
the inheritance, and are not admitted to

the succession by the fifth section of the

statute of descents, which extends only to

brothers and sisters of the half-blood,
and their issue. Bray v. Taylor, 7 Vr.

415, 418 ; Den. v. Stretch, 1 South. 182.

39. A grandparent cannot take land in

this state of which her grandson died

seized, under a claim of inheritance by
virtue of tlie sixth section of the statute of

descents. Taylor v. Bray, 3 Vr. 182 ; af-

firmed, 7 Vr. 415.

40. The rule of the common law, that

the inheritance could not lineally ascend,

has, by tlic statute referred to, been modi-
fied, so as to let in the father, and, to some
extent, the mother, but it lias not been
abolished. Ibid.

41. The designation, "several persons
of equal degree of consanguinity," in this

section means that class of collaterals who
are nearest in degree to the person dying
seized. Ibid.

42. If there be but one collateral in

tlie degree nearest to the person dying
seized, such collateral will take the whole
estate ; thus, a single uncle or aunt will

take in preference to, and in exclusion of

several cousins. Ibid. Infra, | 45.

43. The degrees of consanguinity men-
tioned in the sixth section of the statute

of descents, must be ascertained by the
common law rule as to descent of real

estate, allowing representation among col-

laterals, which, like the rule prohibiting
ascents, has never been changed. The
rule of the civil law for computing next of
kin, has never been adopted in this state,

and it is not required by any implication
from the i)rovision of this section. And
the " equal parts " in tiiis section must
be held to mean equal per stirpes, as the
like words, " equal portions," in the sta-

tute of distributions are settled to mean.
Fidler v. Higgins, 6 C. E. Gr 138. Supra, I 2.

44. By such representation, coiisins and
more remote descendants of deceased
uncles of an intestate are in the same de-

gree as living uncles, and inherit, l)y rep-
resentation, the share of such deceased
uncle. Ibid. Supra, 1 43.

45. Under the sixth section of the sta-

tute of descents, the class of kinsmen who
are next in degree of consanguinity to the
intestate, take the land in exclusion of

those who stand in a more remote degree.
Schenck v. Vail, 9 C E. Gr. 538.

4G. By force of this section, the common
law right of representation does not exist.

So that first cousins take in preference
to cousins of a more distant degree. Ibid.

47. In calculating the degrees of con-
sanguinity in this state, the civil and not
tlie canon law rule is to be resorted to.

Ibid. Supra, I 39.

See Advancement, Aliens, Appeal, |

62, Assumpsit, § 68, Attachment, || 12-14,

Conveyance, VI, Contracts, § 89, Dedi-
cation, Devise, Heirs and Devisees, Par-
tition, Remainder, Executors and Ad-
ministrators.

DEVISE.

I. Description of the Devisee.

(a) Individuals.

[b] A class.

II. Estate of the Devisee.

(a) Fee simple.

(
b ) Estate tail.

( c ) Estate for life.

(d) E.vecutory devises.

(e) Reversions.

(/) Residuary devises.

III. Void and Lapsed Devises.

IV. Equitable Conversion.

V. Particular Devises.

VI. What Property Passes.

VII. Rights of Devisees,

VIII. Liabilities of Devisees.

I. Description of the Devisee.

(a) Individual.

1. Where the testator devised lands to
his twf) sons, and if either should die with-
out lawful issue then the widow of the son
so dying should have one-third of such
son's share—one son N. and wife were both
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living at testator's doatli, this wife died
before N., N. marries again and dies with-
out lawful issue. Hrhl, that the second
wife took a " widow " under the above
devise. Swallow v. Allen, May, 1870, Chan-
cei-y. See Bullock v. /Alley, Sax. 48'.),

2. A testator devised as follows :
" I give

and bequeath to my sou J. all my lands
and elTec'ts, to him and his heirs forever.

But if he should never return, I give and
bequeath to my brother M.'s eldest son,

two lots of land, to him and his heirs;

which he shall fully possess, he making
himself appear to be the oldest son of said
M." Held, that a present interest vested
in B. who was such oldest son, and that
the words requiring him to prove himself
entitled to that character were senseless

and nugatory, being merely what the law
would have required without them. Den.
V. Brown, 2 Hal. 305.

3. The word "heir," construed to mean
devisee. Cross v. Q-oss, 2 C. E. Gr. :>88, 291.

4. The words '"next devisee," construed
as one taking as heir. Den. v. Robinson,
2 South. 689, 709. See Den. Crane v. Fogg,
Pen. 819, 823.

See CoRroRATioNS, ^ 4.

(b) A class.

5. The word "children" will not include
grandchildren, or issue generally. Bro-
kaw V. Peterson, 2 McCavt. W-i;" Fe it v.

Vanatta, 6 C. E. Gr. 84.

0. Nor, will " children " include illegit-

imate children, unless such intention of

the testator clearly appears from the will.

Heater v. Van Auken. 1 McCart. 159.

7. Nor, will " children " be construed
as synonymous with " heirs," when such
construction will conflict with the inten-

tion. Akers v. Akers, 8 C. E. Gr. 26.

8. " Children " is ordinarily a word of
purchase, but it may be construed as a
word of limitation to effect the intention.

Stokes V. Tilly, 1 Stock. 130.

9. Upon an ordinary limitation bj^ way
of remainder to children, etc., in a class,

all who are in esse at the time of testa-

tor's death take vested interests. Feit v.

Vanatta, 6 C. E. Gr. 84. Infra, | 24.

10. The word " heirs " construed to

mean children. Demarest v. Hopper. 2
Zab. 599, 611. See Kennedy v. Kennedy, 5
Dutch. 185, 187 ; Den. v. Laqaear, 1 South.

301, 304.

11. A devise to heirs " as the law di-

rects," upon the decease of a tenant for

life intestate, means as the law was at the

time of making the will, and not as it

might be at the death of the tenant 'for

life. Quick v. Quick, 6 C. E. (h: 13.

12. But if the term "survivors," or "sur-

viving children," be used, it means those
surviving at the death of the first taker.

Holcombe v. Lake, 4 Zab. 686; 1 Dutch.

^

<;05
; Slack v. Bird, 8 C. E. Gr. 238 ; Den,

Terril v. Sayre, Pen. 598, 604; Williamson
v. Chamberlain, 2 Stock. 'S7'3 ; . Seddel v.

Wills, Spen. 223. See Herbert v. Tuthill,

Sax. 1-Jl. Infra, ? 62.

13. The term "issue" is synonymous
and co-extensive with descendants, how-
ever remote. Den. Hodman v. Smith, Pen.
7, 9 ; Price v. Sisson, 2 Beas. 168 ; 2 C. E.
Gr. 475. See Haring v. Van Buskirk, 4
Hal. Ch. 545, 548.

14. Per stirpes. A devise to the testa-
tor's wife diu-iiig her natural life, provided
she remained his widow

; but in case she
should marry again, then such devised
premises to be dis})osed of according to
law. The widow having married again.
Held, that the devised premises must go
according to the directions of the will, to
those lawfidly entitled, that is, to the
children of the testator, and those repre-
senting them. Stark v. Hunton, Sax. 21(5.

Supra, I 13.

14a. A devise to be divided share and
share alike between the heirs of J. S., W.
S. and his heirs, and P. S. and his heirs.

Held, that the heirs of .J. S., who was dead,
should represent their father and take one
share among them, and that W. S. and P.

S. should each take one share absolutely
and not equally with his children. Win-
termide v. Snyder, 2 Gr. Ch. 489.

14b. A testator devised to his son, D.,

the rents, issues and profits of certain lands
and real estate ; and in case the son sur-

vived his wife, the testator devised to him
the lands and real estate in fee simple

;

but if the son died in the lifetime of his

wife, then he devised the same to the
children of his son and their respective
heirs and assigns ; D. afterwards died leav-

ing his wife and eight children surviving
;

A., a son of D., died in the lifetime of his

father, leaving two children. Held, that
A. had such an estate in the lands as

would descend to his children, and that
they were entitled to such a share thereof
as their father would take if living. Den.
V. Planners, Spen. 142.

15. Per capita. Under a devise to one
and the children of another, the devisees
all take per capita and not per stirpes,
unless a contrary intention clearly appears
from other provi-sions or expressions of the
will. Macknet's Ex'rs v. Macknet, 9 C. E.
Gr. 278.

16. A testator devised his real estate to

liis wife for life, authorizing her to sell so
much thereof as might be necessary for

the payment of his debts and her own sup-
port, and further devised, '"and at the
decease of my said wife, if any portion of
my real estate remains unsold, I order and
direct the same to be equally divided be-

tween my brother J., my sister H., and
my decea'^ed sister S.'s children, the said

children to inherit the mother's share in

case she had survived me and the brothers
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and sisters of my beloved wife." Held,

that the brothers and sisters of the testa-

tor's wife took equally with his own
brotlier and sister Sarah's children. Smith

V. Curtis, 5 Dutch. ''Ai>.

17. A resi(hiary clause in a will was in

the following words :
" I bequeath all ihe

rest, residue and remainder of my estate,

real and personal estate wlieresocver, alter

the above legacies and money are taken

out, then the remainder to be equally

divided between the child or children of

my nephew, A. S. R. and my sister R. T.,

each one to have an equal share thereof,

and his children, or if but one child he

should leave, to have its or their share

with my sister, with the interest arising on
each one's share paid them when and as

they arrive at lawful age, whether then

their father is deceased or living, and for

all my nieces and nephew W. L., the chil-

dren of my deceased nephew S. L., to take

their ecjual share tberein with mv sister R.

and the children of A. S. R." Held, that

the children of S. L., deceased, take per
capita. Stokes v. Tilly, 1 Stock. 130.

See Legacy.

II. Estate of the Devisee.

(a) Pee simple.

18. Words of inheritance are not neces-

sary in a will, to devise and carry a fee

simple. Herbert v. Smith, Sax. 141 ; Den.
V. Bowne, 3 Harr. 210. See Ben. Terril v.

Sayre, Pen. 598. OOO. Infra, ^ 19.

19. By the act of 1784 (R. S. 341) all de-

vises of land, in which the words, " heirs

and assigns, or heirs and assigns forever,"

are omitted, and no expressions are con-
tained in the will, by whicii it appears that

such devise was intended to convey an
estate for life, and no further devise thereof
after the decease of the devisee to whom
the same shall l)e given, all such devises
shall convey an estate in fee simple. Den.
V. Snitcher, 2 Gr. 53.

20. Where an estate is given to a person
generally, with a power of disposition,
it carries a fee The only exception to

this rule is, where the testator gives, to

the first taker, an estate for life onh', by
express words, and annexes to it a power
of disposal ; in that case the devisee for

life will ni)t take a fee. Dateh Church v.

Smock, Sax. 14S. Infra. '0, 23, 2.5, 20.

21. A gift of the rents and profits of
land, in the absence of any expression of a
diil'erent intention, is tantamount to a de-
vise of the land itself. Diament v. Lore, 2
Vr. 220 ; Den. v. Humphreys. 1 Harr. 27

;

Den. V. Manners. Spen. 142 ; Bird v. Davis,

1 McCart. 467, 476. See Kay v. Kay. 3 Gr.
Ch. 495, 497 ; Manning v. Craig, 3 Gr. Ch.
436.

22. A devise to a man with power to sell

the premises in fee simple, for his own
use, is in reality e<iuivalent to a devise to

him to authorize a third person to make
such sale, and in either case, it by con-
struction and inevitable implication,
invests him with the whole estate. Den.
V. Humphreys, 1 Harr. 25 ; affirmed Feb.

18.38; Den. v. Young, 3 Zab. 478, 481.

Supra, § 20 ; infra, ^ 36.

23. A devise :
" I give to S. S., his heirs

and assisrns forever, but in case he shonld
die before he arrives to lawful age, or have
lawful issue, then over," &c., creates

estate in fee, with executory devise, &c.
Den. V. Taylor, 2 South. 413.

24. Where lands are devised to a woman
and her children, she having children
living at the time of the devise, the word
"children" must be taken as a word of
purchase, and the children take a joint

estate with the mother; but a provision

that the devisee shall pay an annuity for

the life of another is sufRcient at the com-
mon law to enlarge a life estate to a fee

simple. Jones v. Jones, 2 Beas. 236.

25. A devises as follows :
" I give and

bequeath unto my son E. B., all my lands
and interest in lands lying on the west side

of Mingemihole brook, except one acre of
land, which I reserve for the use of a burial

bur\'ing yard, where the burying yard now
is; which I give and bequeath to him and
his heirs forever; and also one-half of my
grist mill, and one-half acre of land about
it ; which I give to him and his heirs ; and
after the decease of my son E. B., I give
and devise to my grandson A. B., son of
E. B., all of the above mentioned lands,

lying on the west side of Mingemihole
brook, and mill, and burying yard, and
half an acre, and half an acre of, atiout the
mill, which I give to him and his heirs and
a.ssigns forever." E. B., by this devise,

takes an estate in fee simple, and not an
estate for life in the devised premises.
Den. v. Glfford, 4 Hal. 46.

26. Where a testator devises distinct
tracts of land to each of his three sons,
and adds, "' and it is my will that, in case
either of my sons before named should
die without issue, that his share be
e(iually divided lietween my surviving
sons;" the limitation over is upon a
definite failure of issue, the estate devised
is a fee simple with limitation over by way
of executory devise and each son takes an
estate in. fee. defeasilde in the event of his
death without issue then living. Den. v.

Allaire, Spen. 6.

27. A testator devised lands to certain of
his sons without words of inheritance. He
then devised to V., another of his sons, as
follows :

" I give and bequeath to my son,
v., the use of that part of the fiirm, &c..
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(describing it) also, two lots of woodland***** also one acre of salt

meadow." Held, that V. took an estate in

fee in the premises devised. Hance v.

]yest, 3 Vr. 233.

28. A testator devised certain lands to

his son, R. H. K., during liis life, and after

his death to he divideil among his heirs as

the law might direct, and further provided,
that if any of the heirs of the testator

should die leaving no lawful issue, their

share or shares should he equally divided
among the surviving heirs of the testator.

Held, that R. H. K. took an estate in fee

simple, defeasible on his death without
issue him surviving. Kennedy v. Ken-
nedy, 5 Dutch. 185.

2'.J. The testator, after an introductory
clause declaring his intention " of settling

his temporal estate," &c., devised as fol-

lows :
" Item, I give and beqneath unto

my two beloved sons, I. and J., my house,
&c., with all the rest of my land, and all

the remaining part and residue of my
estate, to be equallj- divided between them,
when they arrive to the age of twenty-one
years ; and if they both arrive to said age,

and either of them should die without
issue, his part shall go to the survivor and
his issue, to hold to them, their heirs and
assigns forever." The primary devise, to

I. and to J., conveyed a fee simple to each
in one moiety of the premises devised,
with remainder over to the survivor in

fee. Den. v. Howell, Spen. -ill.

30. A devise in these words, " I give
and bequeath to my wife, P. B., all my
real estate and personal property, to have,
hold and enjoy forever, for the free use of
her, and no (ither pei'son excepting by her
assignment or will." Held, that P. B. took
thereby an estate in fee simple. Den v.

Bowne, 3 Harr. 210.

31. A testator, by several clauses in his
w'ill, devised to each of his daughters a
tract of land in fee ; and then added the
following clause :

" If either of my daugh-
ters before mentioned, should die without
lawful issue, it is my will that the lands
devised to such daughter as shall die with-
out lawful issue, shall be equally divided
among my surviving sons and daughters
as aforesaid." Held, that the daughters
severally took estates in fee in the lands
devised to them resi)ectively, subject to be
defeated upon their dying without issue
living at the tjme of their death. Seddel
V. Wills, Spen. 223.

32. A devise of land, &c., "to E. S.

during his natui'al life, and after his death
to go to his male heirs, equally to be divi-

ded, after sale of the same, by order of the
orphans court ;" and a codicil giving " full

and ample power to the orphans court to

make order for the saleof part of the same
property, on application of any of the
heirs, for that purpose, and notice given
to the other heirs, of the application to

said court, which is thereby authorized to
make deeds lor the same, which shall be
good and efiectual in law and equity ; and
the money arising thereon to be paid to
the male heirs of E. S., equally to be divi-

ded, share and share equally," is a devise
of the land to sueh heirs, liable to be sold
only on application of an heir, to the
orphans court ; and the land will go to the
surviving male heir, the others having
died intestate and without issue. Den. v.

Humphrey.'^, I Harr. 25 : affirmed, Feb.,

1838.

33. By the devise in the will, the whole
of tlie property is vested in the male heirs
of E. S. immediately after his death, sub-
ject to a sale on a certain contingency.
Ibid.

34. Query. Whether the devise is to be
considered a devise of the land itself to
the male heirs of E. S. or only a power to
sell, and to distribute the proceeils. Ibid.

Supra,
'i
20.

35. D. E. devised to his grandchild, D. C,
for life, and then if. etc., to his grandchild,
E. H., and afterward in his codicil provides
that, if both his said grandchildren die be-

fore th-ey come of age, or have lawful heirs

of their body, his lands .shall be equally
divided between D. E. and another D. E , to

them, their heirs and assigns forever. D.
C, the first devisee, attained the age of
twenty-one years, and died without issue.

Held, that D. C. took a fee simple, with a
limitation to E. H. by way of executory
devise ; but as the event to give effect to

the limitation did not happen, D. C.'s

estate became absolute. Den. Abrahams
V. English, 2 Harr. 281.

36. The testator, by his will, gave his

real and personal estate to his widow in

general terms, and by a subsequent clause
he gave and bequeathed to her one-third
of all his estate, " that may remain at the
time of her death for to dispose of as she
may see proper." The remaining two-
thirds, after certain specific bequests, he
directed to be divided in eciual shares
among his sisters and the heirs of a de-
ceased brother. Held, that the widow took
an estate in fee simple in the one-third of
the lands. Downey v. Borden, 7 Vr. 460

;

affirming, 6 Vr. 74.

37. Where lands are devised in the first

instance in language indeterminate as to

the quantity of the estate from which an
estate for life would result by implication,
and words adapted to the creation of a
power of disposal without restriction as to

the mode of execution are added, the con-
struction will be that an estate in fee is

given ; but where the quantity of the es-

tate is expressly defined to be for life, the
sui^eradded words will be construed to be
a mere power. The distinction is bet\veen
a devise expressly for life, with a power of
disposition annexed, and a devise in gen-
eral terms with such a power annexed

;
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in the former wise an estate for life only
p.an-ses, in the latter, a fee. Ibid. Supr((,

^20.
38. T. T. devised to his son, S., a farm,

&c., " to him, his heirs and assigns, pro-
vided he had lawfnl issue ; but if he sliouhl

die leaving no issue living, then the said
property to he equally divided between
his three sisters." These terms, " leaving
no issue living," are now taken to mean a
failure of issue at the time of the death
of the devisee, and not an indelinite fail-

ure of issue ; eonsequently, the estate de-
vised, instead of being an estate tail, must
be taken to be a contingent fee, with an
exei'utorv devise over. Wallington v. Tav-
lor, ^a.x. 314. Infra, 'i^. 52, 77.

39. " I give and devise to my sons Abra-
ham and James, my farm whereon I now
live; to them, their heirs and assigns for-

ever—to be equally divided between them.
Provided they or their heirs shall pay or
cause to be paid to my e.xeontors, herein-
after named, the sum of thirty-live hun-
dred dollars, within eighteen months after

my decease; which said sum of money is

to be paid by them equally, each one half;"
and appointed Abraham (one of the devi-
sees) and a stranger executors. After the
testator's death, 31st October, 1820, the
executors proved the will, and the devisees
entered and took possession of the pre-
mises

; and on the 2otli Xovend)er, 1820,
made partition thereof between them, by
mutual releases. Under this will, the devi-
sees took an estate in fee sinqile in the
devised premises, charged with the pay-
ment of seventeen hundred and tifty dol-
lars each. Bucklej/ v. Corse, Sax. 511.

40. A testator devised to T. his heirs and
assigns forever; to B. when he arrives at
the age of twenty-one years, then " if T.
or B. should die, or eitiier of them, then,
itc." Held, that the expression if " T. or B.
die," should be construed to mean, ''if

either of them die under full age and with-
out issue ;" and that tlie estate devised to
T. was in fee simple, subject to the con-
tingency of his dying under age, and fail-

ing issue. Ben. v. Combs, 3 Harr. 28.

See Conditions, || 2G, 28-32.

(b) Estates tail.

42. The charge of a gross sum ui)On an
estate devised, is a circumstance allbrding
a rule of construction where words are
wanting, but never can enlarge an estate
expressly given. Den. v. Cook, 2 Hal. 41

;

Deu. V. Dubois, 1 Harr. 285.
43. \\'hen an estate tail is given, a

charge, even upon the person of the
devisee in tail, will not alter or enlarge the
estate. Den. v. Small, Spen. 151.

44. By statute of New Jersey, all estates
tail at common law are changed into an
estate for life in the first taker, with

remainder in his child or children. More-
house V. Cothe<d, 1 Zah. 480.

45. Where there is a limitation to the
i.ssue of the body, followed by the addition
of a limitation to the heirs general of such
issue, such addition will not prevent the

t
word " issue " from operating to raise an
estate tail. Zabriskie v. Wood, 8 C. E. Gr.

; 541. See, also, Den. v. McPeake, I'en. 291.

297 ; Den. v. Laquear, 1 South. 301, 303.

46. A. devised in these words : Imprimis,
,
I give and l)ec|ueath unto my eldest son B.
three hundred acres of land, &c., to hold
the said three hundred acres unto my said
son B. and his heirs lawfully begotten and
to be begotten forever ; but if it should so
hai:»pen that my said son B. should die and
depart this life without such lawful heirs
as abovesaid, then the above devised pre-
mises shall descend to my son C. and his
hell's forever." Held, that B. took an
estate tail under this devise. Den. v.

Clark, Coxe 340.

47. The acts of assembly of Aug. 20,

1784, and March 23, 1780, for erdarging
estates in tail into estates in fee simple in
the second descent, are confined to those
holding in descent from the first donee,
and do not extend to a purchaser of the
forfeited estate of the second in descent.
Ibid.

48. A testator gave to S. A., and her
heirs forever, all the residue of his real and
personal estate, but if S. A. should depart
this life without leaving lawful issue,
then to A. R. and E. W. H., and their
heirs, as tenants in common. This limi-

tation over is upon an indefinite failure of
issue, and fails as an executory devise; S.

A., therefore, would, under the statute de
donis, take an estate tail, and in New Jer-
sey an estate for life, with remainder to

her children. Morehouse v. Cotheal, 1 Zab.
480, 2 Zab. 430; reversed, 2 Zab. 599.

49. A. devises in these words :
" A tract

of land to my son B. to have and to hold
to him, his heirs and assigns forever,"
another tract to his son C. in the same
words, and a third in the same manner to
his son D., and afterwards added, " but if

either of my sons above named die without
issue, tliat the premises given to him or
them dying as aforesaid, sliall go to him or
them that survive." Held, these words
create an estate tail. Den. v. Moore, Coxe
386 ; misreported, see Spen. 15, 21.

50. R. H., by his last will ancl testament,
dated December 26, 1783, devised to his
son J. H., and his heirs (tliat is, the issue
of his body lawfully begotten, being
either male or female,) forever, certain
real estate, the will containing a subse-
quent clause, that in case said J. H. died
before he came and arrived at the age of
twenty-one years, or without issue, heirs of
his body laAvfulIy l)egotten, then tlie prop-
erty to be equally divided among the
testator's surviving children. J. H. sur-



DEVISE, II. 301

Estate of the Devisee.

vivod the other children ol" the testator,

arrived at the age oi' tweiity-one years, aiul

died without hiwfiil issue. HrUl, that tlie

Avill created an estate tail in .1. H., and
that tlie other children took nothinj; hy
the devise. Hrhl, aha, that n])on the death
of the testator the reversion descended to

his heirs, according;- to the hvw of descents

then existinjj;. llolcomh v. Lake, 1 Dutch.
605; affirming, 4 Zah. 080.

51. Where a testator devises lands to a

person, his heirs and assigns, subject to

the jiayment of a sum of money, with a
devise over in case the iirst devisee should
die without lawful issue, the Iirst devisee

takes an estate tail, and a sale and convey-
ance of the land to raise the sum charged,
luider a decree of the court of chancery
against the devisee in tail, passes to the
purchaser no other or greater estate than
the devisee in tail had. Den. v. Small,

Spen. 151.

52. If the limitation over is to take effect

upon a delinite failure of issue, the pre-

vious estate is a fee simple with limitation

over by way of executory devise ; if upon
an indefinite failure of issue, then the con-
tingency is too remote for an executory
devise, and the estate is an estate tail.

Den. V. Allaire, Sjien. 6.

53. G. S, devises by will dated 17 May,
1785, as follows :

" I will unto my son, J.

S., and to his heirs by his present wife, A.,

all the farm, &c., reserving the full use
and benefit of the above lands, unto my
wife during her widowhood, for and at her
death, the lands to cede to my said son, J.,

his heirs and assigns, to all intents and
purposes. Held, that J. S., the son, took by
the devise, an estate in fee tail, and uot a
mere trust estate for the widow. In this

case, the term "cede" is sj'nonymous with
to be yielded up, and the words "to all in-

tents and purposes," must be construed to

mean, the purposes before expressed. De7i.

V. Pierson, 1 Harr. 181 ; reversed, Nov.
1841.

54. The testator by will dated January
24th, 1789, devises as follows: "Item, I

give, devise and bequeath unto my daugh-
ter, A., now the wife of A. B., and to her
heirs lawfully from her body begotten,
and assigns forever, after the decease of

my said wife, all m\' Avhole estate, which
said estate, * * * I do hereby devise,

and bequeath unto my said daughter, A.,

and to her heirs and assigns, as aforesaid,

after the decease of my said Avife as afore-

.said, exclusive of her said husband, A. B.,

whom for certain reasons I do hereby ex-

clude, and forever debar, to all intents

and purposes, Avhatsoever, of inheriting

any part, parcel or share of jny said estate,

either real or personal." Held, that A.
took an estate tail in the premises, on the
death of her mother. Den. v. Zabriskie, 3

Gr. 404; aftirmed, iJfai/, 1840 ; Den. Rich-

man V. Baldwin, 1 Zab. 395, 400.

55. J. M. by his last will, after describ-
ing the parcels of land devised as fol-

lows :
" 1 give A. the said place, during

his life, and to J. during his life; for de-
fault of male issue, the land shall return
to t'lie said A. and J., then to the next
according to law ; but it is not my will

that none of it be sold—I being the first

))m-chaser, have a right to will it so."

Held, that A. and J. took estates in tail

male, in their respective shares, with a fee
expectant, on failure of male issue. Under
this will, as afiected by {liev. p. 299, g| 10,

11,) the estates vested in the eldest sons of
A. and J., the first donees in tail. Den. v.

McMurtne, 3 Gr. 270.

50. M. in 1799, devised as follows :
" I give

and devise the plantation, w'hereon I now
live, to my son, A., and his male heirs, law-
fully issuing; and for want of such heirs, 1

give the same to my son, B., and his male
heirs, lawfully issuing ; and for want of
such heirs, 1 give the same to my son, J.,

and his male heirs, lawfully issuing ; and
for want of such heirs, to return back, &c.
On the death of the testator, A. entered
and died seized without issue. B., the
second devisee, then entered and became
seized, but died out of possession, leaving
three sons and three daughters, of whom
L. w'as the eldest. By this devise, L.,

under the operation of tlie statute de donis,

takes an estate tail. Den. v. Smith, 5 Hal.
39.

57. Devise " to S. to hold during her life

and after her death, to the heirs of her
body, if any such her surviving, and for

want of such heirs, to W. and the heirs

male of his body, if any such him surviv-

ing," S. takes an estate tail general, and W.
a vested remainder in tail male, and is en-

titled to the estate after the death of R., a
daughter who survived S. and died without
isslie. Den. v. Hiigg, 2 South. 427.

58. Devise in 1755 to A. for life; then to

B. and his heirs male ; then to C. and her
heirs male. B. and C. die in A.'s life. C.

has a son D. who entered into possession
in 1773 and sold to E. in fee. In virtue of

the statute, {liev. p. 299, ^. 10), E. holds the
fee against the heirs of D. Den. v. Robin-
son, 2 South. 089.

59. A. devises as follows : "It is my will,

that if my sons, James and Peter, shall ar-

rive at their respective ages of twenty-four
years, James shall divide the plantation
whereon I now dwell into two equal parts,

and Peter shall elect and choose one-half,

which I give and devise to him and the

heirs of his body, gotten or to be begotten
for ever, and the other half part thereof I

give and devise to my second son James,
and the heirs of his body, gotten or to be be-

gotten forever; they, my said sons, paying
out of the same, each oi" them, the sum of

twenty pounds, proclamation money, to

my daughter Abigail, Avhen she arrives at

the age of twenty-one years. Item. I f either
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of my sons die without issue, I give tVie

said plantation to the survivor of them
and the heirs of his Ijody, begotten or to

be begotten, for ever, lie paying to his said

sister the sum of forty jjounds of like

money at her said nge of twenty-one years.

But if it shall happen that both or either

of my said sons the l)efore they arrive at

the age of twenty-four years as aforesaid,

leaving issue, then the said plantation to

be equally divided, as aforesaid, by certain

friends, to be ajjpointed for that purpose,

by those concerned therein." Under this

devise James and Peter take a vested es-

tate tail general, as tenants in common,
with cross remainders in tail also, and a
reversion in fee to the right heirs of the

testator. Den. v. Cook, 2 Hal. 41.

60. A. devises as follows :

" I give, be-

queath and dispose of all and singular the

said lands and plantation unto my wife's

son J. E. to him and bis lawful begotten

heir for ever, and my will furtlier is, that

if the said J. E. should die without lawfid

begotten heir, that then I give and be-

queath the said lands unto my brother A.
E. and to his heirs and assigns forever."

J. E. by this devise takes an estate tail.

Den. V. Cox, 4 Hal. 10.

61. "I give and beciueath unto my
daughter E., * * * during her life-

time, and then to be to the heirs of her
body, and so to Vier heirs' heirs forever.

Item, it is my will that if all the heirs of

either or of both my daughters should die

and leave no issue as aforesaid, then what
should or was to be theirs, to be equally
divided among my sons, that is, John,
Samuel and James, or to their heirs for-

ever." Held, that E. took an estate in tail

general, with remainder in fee to the testa-

tor's sons as tenants in common. Den. v.

Laquear, 1 South. 301, 806.

62. The testator devi.sed as follows:

"Unto my * * * daughter E. F., a/za-s'

W., and her husband J. W., alt the remain-
ing part of my estate, not sold in my life-

time, both real and personal, to them,
their heirs begotten of their bodies, or

assigns, f(jrever; or for want of su("h heirs

or assigns, then to the heirs begotten by,

or either of them, and to their assigns

forever; all which estate is given as a
portion to my * * * daughter. Held,
that J. W. and wife took an estate tail, and
in case of their death without issue, then
to the heirs of the bodv of the survivor.

Wrifjht V. Scott. 4 Wash. C. C. 16.

63. Devise that M. shall b(! partaker of

the whole estate, provided she leave an
i.ssue, male or Romaic, is an estate tail.

Den. V. Einans, Pen. 067.

64. A devise to I. and J., and heirs of

their body, and if they die without issue,

to W. and his male heirs. W. takes on
default of issue of I. and J., as devisee in

remainder in tail male, and on his failure

of male issue, the land devised reverts to

the right heirs of the testator. Den v.

Fofjf/, i'en. 819; Den. v. Robinson, 2 South.
68(>, 710.

65. " Item, I give and bequeath unto J.

S., my nephew, son of my brother J. S.,

my home plantation, all which land I give
to him, the said J. S., and to his male heirs

forever; and the said J. S. not to sell or

convey away any of the said land, but to

enjoy them his natural life; and after his

deatli, I bequeath the land aforesaid, to

the said J. S.'s male heirs, in a line of

descent downwards forever." On the death
of J. S., the nephew, his son B. entered and
afterwards conveyed tlie fee tf) the defend-
ant. Held, that if B. was dead without
issue, a question might have arisen,

whether the estate tail began in B. or J. S.

;

for if in J. S., a descent had passed and B.

W'as vested with the fee simple, but if in B.,

no descent having passed, B.'s next oldest

brother would be the heir in tail. Den.
Shrm V. Foster. Pen. 10, 22.

See Common Law, ? 7, Constitution, I

207, CoNVEV.XNCE, I 211, Descent, l 24.

(c) Estates for life.

66. There must be words wliich, by their

necessary implication, import in the testa-

tor an intention to devise a fee ; otherwise,
nothing but an estate for life passes. Den.
V. Say re, Pen. 604; Page v. Wright, 4 ^\'ash.

C. C.'lOo. Supra, I 37 ; infra, U 70, 72.

67. If the intention of the testator is

doubtful, the rule of law must take place.

Ibid.

68. After a devise and be<|uest to his

wife and sister, the testator further devised
as follows :

" I order and direct my execu-
tors to sell and dispose of my lands, and
give deeds for the same, as I might do if

living. * * * [ <rivo the r(>sidue of my
estate to the before named legatees, to

be divided .share and sliare alike, in addi-

tion to what I have given them. * * *

I do further order and direct the aforesaid
legatees to be paid as .'ioon after the decease
of my wife as conveniently may be, and
not before, without her special leave and
consent." On a bill filed by the executors
asking the direction of the court as to the
true construction of the will. IMd, that

the testator's wife did not take an estate

for life in the real estate and in all the
personal estate by implication of law. In
construing a will, conjecture must not be
taken for implication. Necessary impli-

cation means so strong a probability of
intention that an intention contrary to

that which is imputed to the testator can-
not be supposed. The whole will, taken
together, nmst produce the conviction that

the testator's intention was to create the
estate raised by implication. The fact,

that the other legacies are not payable
until after the death of the wife, without
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her consent, or that her legney is not j;iveu

in lieu of dower, are not sntlicient to create
an estate hv inipUeation. McConnj v. Jjcck,

1 McCart. 70.

GV). The testatri.x devised as folh)\vs: "It
is my \vill that F." (son of the testatri.x)
" have one-tliird part in value of all lands
and nioveahles for his use durinj;- hi.s wife's

life, and if he should die l)efore his wife, it

is my will that tlie before mentioned part
return to my legatees, as lie shall direct

the disposal thereof; but if lie outlive his

jiresiMit wife, then it is my will that one-
third part of my lands and moveable
estate be given unto him, and I do hereby
give to him, the said F., his heirs and
assigns, the aforesaid third " Hdd, that

the devise was to F. for life, with the whole
remainder in fee on the contingency of
surviving his wife. Den. v. Cmirford, 3
Hal. 90, 95, 111; reversed Jan. 18l20.

70. Tlie testator devises as follows: "I
give to my wife M., all the rest of my lands
and tenements whatsoever, whereof I shall

die seized in possession, reversion, or re-

mainder, provided she has no lawful issue.

Item, I give to my wife M., whom I also

make my sole executrix, all and singular,

my lands, messuages and tenements, by
her freely to be possessed and enjoyed."
After revoking all former wills, lie makes
A. B executor of his will, " to take and see

the same performed, according to it-^ true
intent and meaning, and for his ])ains "

—

leaving the sentence unlinished. Hild, M.
took an estate tor life onlv. Page v. Wri(jht,

i Wash. C. C. 194 ; allirnred, lu Wheat. 204.

71. A devise of lands or bequest of chat-
tels, by words which clearly would give
the absolute estate, will be construed into

a devise or bequest for life only, if the will

contains words giving it to another on the
death of the first taker. Joues' E.v'ni v.

sates, 4 C. E. Gr. 324.

72 A devise to E. R. of all the residue
of testatrix's estate, real, personal and
mixed, " to be by her possessed, enjoyed
and occupied, to her, her heirs and assigns
forever," with the i)roviso, "if my said

daughter E. R. should die without heirs

and intestate," then all the devised estate

to vest in her son C. and daughter M., and
their heirs, ci'eates a life estate only in E.
R., in both real and personal estate, with
power of disposal by will and not by
deed. Kent v. Armstrong, 2 Hal. Ch. 637;
reversing, 2 Hal. Ch. 559, and 1 Zab. 509.

73. Where the testator devised as fol-

lows :
" I give and bequeath to my two

sons, J. and A., all the remaining part of
my homestead farm, to be equally divided
between them, part and part, with the
condition that they shall provide for and
maintain and keep my daughter, P., du-
ring her natural life ; and as neither of
my said sons is married, if they or either
of them should so continue till death, then
his or their part of my farm so given shall

be e(iually divided amongst all my surviv-
ing cliildren ; l)Ut if either or l)oih of my
said sons should marry and have a child,
that then his or their part shal be free
and clear to him or them, and their heiis
and assigns" Hdd, that the testator in-

tended to give J. and A. an estate for life,

with a contingent remainder in fee. l)()i.

v. Sayre, Ten. 598, GOO.

74. A will was as follows :
" I give and

bequeath all the residue of my real and
personal estate unto my daughter, M., to
her, her heirs and assigns forever, except-
ing my^double barrelled gun and its equip-
ments—those I give and be(]ueath unto
my nej^hew, J C., his heirs and assigns
forever ; also excepting about two acres of
land, including the buildings which my
mother and sister M. now live in, on the
south side thereof, extending to the line
of C. E.'s land ; all of which I give and
bequeath unto my sister, M., for and in
lieu of a btmd she holds against me for the
sum of five hundred dollars, for and du-
ring her natural life." Jleld, that the tes-

tator's sister, M., took only a life estate in

the two acres of land mentioned. Reed
v. Rice, 2 Vr. 28.

75. A right given by will to occupy, at

a specified rent, certain premises as long
as the devisee may desire to occupy the
same as a drug store, amounts to an estate
for life. Thomas v. Thomas, 2 C. E. Gr.
35G.

7G. The testator devised his farm to his

daughter, L., wife of N. E., during her natu-
ral life, and after her death to her children,
subject to certain charges ; and also, if

she should be disjDossessed of the farm in
any way. that his executors should take
charge of her estate and rent out the land,

and pay over to her the rents and interest

yearly. Held, that there was a legal estate
in the wife, limited upon the contingency
of dispossession, subject to the marital
rights of the husband till then, but when
that occurred a trust estate began in the
executors for the rest of the life of the wife,

to her sole and separate use. Emery v.

Vansydde, 2 C. E. Gr. 564.

See Conveyance, §§ 267-269.

(d) Executory devise.

77. If a testator makes a limitation upon
a definite event, or definite failure of issue,

as distinguished from an indefinite failure

of issue, the limitation over is good, by
way of executory devise, Den. v. Snitcher,

2 Gr. 53. Sapra, I 52.

78. If a will devise lands to W. and his

heirs and assigns for ever, and if W. should
die without lawful issue and without leav-

ing a will, or if he should by will, or in any
other Avay, after the date of said devise,

give any thing to T., or any of his descend-
ants, then over : tliis devise vests an estate
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in fee in the first taker, and tlie Hmitation

over beint:; upon a definite faikire of issue,

is not void as an executory devise on ac-

count of remoteness. Den. v. Gibbons, 2

ZaU. 117. See Conditiox, ? 29.

79. If a devise is to E. R. and her heirs

forever, and if she die without lieirs and
intestate, then to C and 31. Tliis devise

over is not after an indefinite failure of

issue, and is not on that account void.

Artmtroufi v. Kent, 1 Zab. 509.

80. This devise over, in case E. R. dies

intestate, implies and confers a power of

disposition l)y will, which is inconsistent

with the e.xocutory devise; an executory
devise is good only where the taker of tlie

Hrst fee has no power to defeat the devise

over. Ibid.

81. Where real estate is devised in fee,

or personal estate bequeathed absolutely,

with a limitation over which would be
otherwise good by way of executory de-

vise; if the will expressly or by im})hcation

confers the power of disposition by will, or

otherwise, this defeats the limitation over.

And this is the same, whether the power
be to dispose by will or by deed. Ibid.

82. A. devised to J. a plantation and tract

of woodland, during his natural life, and
after his death, to such of the lawful issue

of the body of the said J., aS should arrive

to the age of twenty-one years, and to the
survivor of such issue

;
provided that the

said J. should convey, by a good and sufli-

cient conveyance in law, unto I. the son
of H.. all the right and title of liim the
said J., to the real estate of his father, H.;
and provided also, tliat the said J. should
release to her executors all accounts,
charges and actions against her or her ex-

ecutors; and should release also all actions
against the said I. above named; and in

case the said J. should refuse to make
such conveyance to the said I., or to exe-
cute such releases to her executors and to

the said I., then this devise to be void, and
in that case she devised the said iilantation

and tract of woodland to the said I. and
the heirs of his body. J. died in the life-

time of the testatrix, leaving three children
all under age, and without making any
conveyance to I., of the real estate of his

father and without executing any release

of his pecuniary demands against the tes-

tatrix and I. The condition of the devise
to J. not having been performed, the de-
vise to him and his issue failed, and the
devise over to I. was a good devise, and
took effect. Den. Smith v. Hance, 6 Hal.
244; affirmed. May, 1S,S3. See ante. H 23,

26, 35, 38, 52, Coxoitiox, | 9.

(e) Residuary devises.

83. A residuary disposition will carry
iill the contingent or reversionary in-

terest which a specific devise shall leave
undisposed of, together with an undisposed

' of interest. Shreve v. Shreve, 2 Stock. 385
;

case niodified, 2 C. E Gr. 487. See Van
Winkle v. Van Houten, 2 Gr. Ch. 172.

84. A testator, by his will, devised as

follows :
" I do give the residue of my real

estate to my children, share and share
alike, but the shares which may fall to my
sons, G. and M., I do give to them only
during their natural lives, and after their

death, to go to their children, share and
share alike, and if any of their children
shall die before their father, leaving chil-

dren, then the children to take tlieir

father's or mother's part." G. died leav-

ing no issue. Held, G. and M., the devisees
for life as well as the other children of the
testator, take sevei'al, not joint interests in
the residuary estate. Vreeland v. Van

' Eyper, 2 C. E. Gr. 133.

85. By the act of March 14th, 1851, [Rev.

p. 167, I 82), a right of entry for condition
broken, is made devisable by will executed
after the act went into operation. Corne-
lius V. Irins, 2 Dutch. 370; Southard v.

Central R. R. Co., 2 Dutch. 13.

86. A trust estate may pass under a
residuary devise, unless there is something
in the will or in the circumstances of the
case from which a contrary intention is

apjjarent. But in this case, two of the
children being under age, the estate did
not pass by the devise, because that would
operate as an extinguishment of the trust.

Wills v. Cooper, 1 Dutch. 137.

87. A testator gives and bequeaths all

I his property in trust for the payment of
certain annuities and legacies, and then
says, " And to my two aforesaid daughters
I give and bequeath the residue of all my
estates, real and personal. Held, that the
legal title to the residue passed by the
will to the daughters. Hunt v. Hunt, 2
Stock. 315.

88. Where the residuary clause was as
' follows :

—
" I give, devise and bequeath all

the rest, residue, and remainder of my real

and personal estate to my granddaughter
M. and her children, provided she pays or
causes to be paid unto S the sum of S40
each and every year during the natural
life of the said S."'' Held, that the property
included in the residuary clause went ex-
clusively to the granddaughter. Jones v.

Jones, 2 Beas. 236.

I
89. Among other gifts, the testator gave

I

to his daughter-in-law the sole and exclu-
sive use of all the rents and profits of a

certain farm, known as "the B. farm," to
be held l)y her from the time of his de-
cease until the 25th March, immediately
preceding the time Avhen his grandson J.

. S. should arrive at twenty-one, with a pro-
viso, that the daughter-in-law should re-

lease to his executors, all claims she might
have against his estate. From the 25th
day of March before designated, the B.
farm was devised to testator's two gi'and-

i

sons. By a residuary clause, the testator
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gave all the residue and remainder of his

estate un iLsposed of, to his four daugh-
ters, subject "only to the payment of all

just claims against .me on note or book ac-

count, funeral charges, testamentary and
incidental expenses and commissions."
The estate was indebted to the daughter-
in-law by bond, in the sum of §5000, which
she refused to release, and consequently
did not take the term in the B. farm left

to her. Held—First, That the term in

the B. farm was not specially appropri-
ated to the i^ayment of the debt due to

the daughter in-law. Second, That this

term passed under the residuary clause
of the will. Third, That in the payment
of debts, it was to be considered as a
l^art of the personal estate, and, by the
terms of tbe residuary clause, was made
subject to the simple contract debts. Shreve
V. Shreve, 2 C. E. Gr. 487; modifying 2
Stock. 385.

90. Under a residuary devise "of all my
estate, real, personal, or mixed, in fee

.simple, subject to the following annuities,

to 1)6 paid by her out of my estate, during
her natural life," &c. Held, that the annu-
ities were a lien upon the real estate, prior

to mortgages given by the devisee. Wahi
V. Eniley, 11 C. E. Gr. 243.

91. Where a testator has not given away
all his interest in land, so that if he were
to die immediately, something would re-

main undisposed of, it is presumed that
he intended to give tlie remainder in such
land to the residuary devisee. Den. v.

Creveling. 1 Dutch. 449. Infra, U 114,

183.

91a. J. C. in his will uses the following
words, " 1 do hereby direct and order, that
all the remainder of the rents, profits and
residue of my estate, after the payment of
my just debts, be equally divided between
my wife, J., my son, S., and my two grand-
children, S. and J." Held, that the pre-
mises in question, being a four acre lot,

not specifically mentioned or disposed of,

passed by this residuary clause to the de-
visees therein named. Den. v. Drew, 2 Gr.

(f ) Estate in reversion.

92. Where the testator provided that if the
tenant in tail died "before he arrives at

the age of twenty-one years, or without
issue iieir^ of body lawfully begotten," then
the estate devised to be equally divided
among his surviving children; and the
testator's other children having died before
the tenant in tail. Hdd, that the estate
left was an estate in reversion, to com-
mence in possession after the determina-
tion of the estate tail. Holcoiab v. Lake,
4 Zab. (380; affirmed, 1 Dutch. 605. Ac-
tion, P< 21-24, Condition, | 39. Supra, U
50, 59, 64. Infra, ? 151.

20

III. Void .\nd Lapsed Devises.

93. A power of appointment given to
one by will, to give or devise certain pro-
perty among such "benevolent, religicjus.

or cliaritable institutions as she may think
proper," is void, because so vague and in-

definite that it cannot be enforced, and the
defect in this case would not be aided in
England by the statute of charitable uses.
Norria v. Thompson, 4 C. E. Gr. 308; af-

firmed, 5 C. E Gr. 489.

94. On a devise to G. for life, and then
to his children, if G. have no children, the
devise over fails, and as to that reversion-
ary interest, the testator died intestate.

Vreeland v. Van Ryper, 2 C. E. Gr. 134.
95. A testator devised his real estate to

his wife for life, authorizing her to sell so
much thereof as might be necessary for
the payment of his debts and her own'sup-

' port, and further devised as follows : "and
at the decease of my said wife, if any por-
tion of my real estate remains unsold, I

order and direct the same to be equally
divided between my brother J., my sister

H., and my deceased sister S.'s children;
the said children to inherit the mother's
share in case she had survived me and the
brothers and sisters of my beloved wife."
The testator's sister H. died before him.
Held, that the share of H. lapsed into the
residuum of the estate, and should be di-

vided in the same manner as the rest of the
estate. Smith v. Curtis, 5 Dutch. 34i.

96. Testator gave to his wife as part of a
provision made for her in lieu of dower,
the use of a house and lot or the rents
thereof, and also the income of certain

bonds and stocks during her life, or until

marriage, and after her decease or mar-
riage, to an infant daughter. The wife re-

fused the provision" in lieu of dower. Held,
that no disposition whatever of such inter-

est of the widow in his estate having been
made by testator in the event of her re-

fusal to accept the provision in lieu of

dower, the devise and bequest vested 'in

the daughter, in possession, immediately

i

upon testator's death. Macknet v. Macknet,

1
9 C. E. Gr. 277. See S. C, 11 C. E. Gr.

I 258.

;
97 Generally speaking, where a specific

!

devise fails on account of its being void ab
initio, the property so devised will go to

the heir-at-law Shreve v. Shreve, 2 Stock.

385; case modified, 2 C E. Gr. 487.

98. If an executory devise be void

for remoteness, the prior devise will be
absolute Drummond \ Drummond, 11

C. E. Gr. 234. Condition, ? 32.

99. Where a power of disjiosition at

pleasure is given to a devisee, it amounts
to an absolute gift, and a devise over is

void. Annin v. Vandoren, 1 McCart. 135.

See Ante, ? 48. Infra, § 138. Condition,

U27.
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IV. Equitable Conversion.

100. It is a well settled rule in equity

that where lands are directed to be con-

verted into money, and the proceeds given

as a legacy, it will lie treated as a legacy of

personal estate. Scudder v. Vanarsdale, 2

Beas. 109. Infra, I 131.

101. Nor will it crente an exception that

the period of sale is remote, and that the

conversion cannot be made until the time

arrives. Rinehart v. Harrison, Bald. C. C.

177.
102. A contract for' the sale ot real

estate works an equitable conversion of

the land into personalty from the time

when it was made, and the purchase

money becomes, thereupon, a part of the

vendor's personal estate, and, as such, dis-

tributable, upon his death, to his widow
and next of kin. Milkr v. Miller, 10 C. E.

Gr. 354.

103. As between the tenant for life and
the remainderman, the rule, at least as to

funds that are not permanent, is, that w'hat

is not specifically given is to l)e con-

verted into money, if the property and
the parties are not abrgad. In this case,

the testator has directed the conversion.

Parker v. Moore, 10 C. E. Gr. 228.

104. Where a testator gives all his real

and personal estate to his executors in

trust for his children, and directs them to

invest the proceeds for their benefit, either

jointly or the share of each for his benefit,

and directs the share of each to be paid
over to them in a manner specified, it will

be held that he contemplated and directed

an out and out conversion of his lands

into money before distribution, although
there is no positive direction to sell the

realty at any specified time, but the execu-

tors are only authorized and emi^owered
to sell any part of the real estate at any
time theyniay deem it advisable ; and the

share of each at his death, wilt, for pur-

poses of succession, be considered per-

sonalty, although not actuallv converted.

Wurts V. Pa(je, 4 C. E. Gr. 3GG.'

105. A direction to sell so much land as

might be necessary to pay debts and cer-

tain legacies, and after his wife's death to

divide the personal and real estate unsold,

&c. ; there being sufficient personal es-

tate to pay all the debts, legacies, &c.

Held, that the executors had no further

power over the real estate, nor were the

rents and proceeds of lands sold personal

estate in their hands. Brearley v. Brear-

ley, 1 Stock. 21. ^
106. Where by a residuary clause a tes-

tator directs all the residue, both real and
personal, to be divided, etc. Held, that

his intention was that the entire residue

should be sold. Vanness v. Jacobus, 2 C.

E.Gr.l53. Ante, 11 {/).

107 When land for a certain purpose
was rec^uired to be sold, and more was sold

than was necessary, the excess of the-

proceeds will be considered as land. Cook
V. Cook, 5 C. E. Gr. 375. Descent, |^ 9, 10,

14.

108. A fraudulent sale by executors to
one of themselves will not operate as a
conversion. Romaine v. Hendrickson, 9 C.

E. Gr 232.

109. Where it clearly appears that a tes-

tator intended by a direction to sell certain
real estate, an absolute conversion of such
real estate for all the purposes of the will,

the proceeds will be assets in the hands of
the executor for the payment of legacies,
as well as of the debts and funeral ex-
penses in terms directed by testator to be
])aid out of such proceeds. Smith v. First

Church, 11 C. E. Gr. 132.

110. W4iere the conversion is ordered
for a specific purpose, as to pay a legacy,
creditors cannot claim the money arising

therefrom as personalty. Winants v. Ter-

hune, 2 McCart. 185.

V. Pakticular Devises.

111. S. S., by his will, dated January 1st,.

1860, devised lands to his daughter, M. M.,

and charged them with a legacy of $200 to

his daughter, E. D., and her two children.

By a codicil, dated the 31st of March fol-

lowing, he directed that, "in case E. I).

and her children should choose to remain
with me until the time of mj- decease, that

then or in that case, she or they pay the
sum of $100 for each and every year she
or they do remain, from the second day of

April next ensuing the date hereof, said

$100 for every year to be deducted from
their legacies bequeathed to them; the
time of their remaining, if at all, not to

exceed thfee years from the date hereof."

To a bill for the payment of the legacy,

setting out that E. D. and her children had,

for years prior to the date of the will, been
living in the testator's house, and had vari-

ous privileges upon the farm, and con-
tinued living in the same manner until

testator's death, without notice of the pro-

visions of the will or codicil, and without
opportunity of making her election, the
defendants demur. Held, that the words
in the codicil, "choose to remain," mean
choosing to remain rather than go away,
not choosing between remaining and the
legacy. Durliug v. McPeek, 3 C. Gr. 268.

112. A devise of a lot of land to A. in

trust, as a building site for a free school
for the benefit of all poor children
within a certain district in a city, and a lec-

ture-room for religious worship, and of
another lot of land as a site for a dwelling
house, to be occupied by the minister who
may from time to time ofiiciate in said.
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room, tlic said k'ctiirc-room to hv lor (lie

use of the (loiioiniiiatiou of christiaus

called jMothodist E|)is('t)pal, is good. Bald-
tvin V. Baldwin, 8 Hal. Ch. 211.

113. I give aud heiiueatii, itc, to my
daughter A. 1?., during her natural life,

then after her decease to hecjueath to lier

son T. B. &c. Held, " to hequeath to,"

means to go to, and is intendeil to e.xi)ress

(he testator's direct devise to T. B. Den.
Aelmn v. Combs, 3 Ilarr. 27.

114. After a direction to sell all liis real
i

estate and giving legacies to his wife and
|

children, the testator adds, " tlie residue of

my estate I give to K. J., etc. Held, this

clause must be restricted to tlie residue of

the proceeds of the sale of testator's real

estate. Hen. v. Birdsall, Spen. 244.

115. The testator devised as .follows

:

"Second. I give and devise to my beloved
wife P., the use of my homestead, to con-
sist of four acres, whereon I now reside, as

long as she remains my widow. I also

give to her one-half of the income of my
estate botli real and personal, as long as

she remains my widow; but should she
marry, she then shall have one-third of

the proceeds of my estate both real and
personal, to her own and separate use, and
not at the control of her husband. I also

give to my said wife P. such of my house-
hold furniture as she brought to me at my
marriage, and also such of my household
furniture as she may choose." And after

other devises and bequests, the will pro-

ceeds

—

" Fifth . It is my will, and 1 do
hereby authorize my executors to sell and
dispose of all my lands, real estate, and
personal property, not herein disposed of,

as soon after my decease as can conveni-
ently be done ; also, after tlie death of my
wife, to sell and dispose of the homestead,
with the four acres attached, being the
same hereinbefore devised to my wife

during her widowhood." Held, that the
executors had power to sell the homestead
upon the marriage of the widow. Huyler
V. Kingsland, 3 Stock. 406.

116. The testator directed his trustees to

pay over the income of his estate in three
and one-eighth parts, to wit: one-third
part to his daughter C. H. ; one-third part
to his daughter S. B., and one-third and
one-eighth parts to his daughter M. D.
Held, that M. D. was entitled to one-eighth
more of the whole estate than.either of ber
sisters, making ten twenty-fourths for M.
D., and seven twenty-fourths for C. H. and
S. B., each. Howell v. Tattle, 2 C. E. Gr.

540 ; modifying, 2 C. E. Gr. 176.

117. The testator also directed, in case
of the death of either daughter, without
children, that his trustees should pay the
income arising from his estate, in the pro-

portions aforesaid, to his surviving daugh-
ters, stating his intention that the share of

such daughter should sink into, and con-

stitute a part of his estate in the hands of

iiis Irnstfus, and the income arising there-
from, be divided among his surviving
daughters in manner aforesaid. Held,
that if C. II. shonld die without children!
her share would be a part of the whole
income, and M. I), entitletl to one-eighth
more of the wiiole than S. B., and not to
one-eiglith more of the whole, and one-
eighth more besides, than S. B., of the
share of C H. Ibid.

118. The same rules apply to the dispo-
sition of the principal sum imder this will.
Ibi>l.

ll'J. The testator gave the use of all his
property, except a small legacy to his
widow, and the amount was amjjly sufli-

cient for her own comfortable snpport,
and the maintenance of the children.
Held, that the intention of the testator
was, that with the use of the prf)perty
devised to his widow, she should take care
of the children; and that she could not
claim an allowance for the care, support
and maintenance of the children, during
their minority, and from the testator's
death to the time of her marriage. Crane
V. Van Duyne, 1 Stock. 260,

120. A., by will, gave to bis widow the
use of his farm uiitil his son A. should
arrive at the age of twenty-one years

;

and then gave all the rest and residue cf
his estate, real and personal, to his son
A., to him, his heirs and assigns forever.
And then provided as follows: "But if

my said son A. should die having no child-
ren, then my will is, and I do dispose of
my property in the following mariner:"
(giving the said residue of his real and
personal estate, so devised and bequeathed
to his said son, to other persons). The
son, A., attained twenty-one, and after-

wards died without having had a child.

Held, that on A.'s attaining twenty-one,
his estate was absolute and unqualilied

;

the clause giving the property over being
held to mean the death of A. under twenty-
one having no children. Pennington v.

Van Houten, 4 Hal. Ch. 272,, 745; Wurt.^

V. Page, 4 C. E. Gr. 865.

121. A. devised as follows :
" It is my

further will, if they (mj- executors) shall

think it most for the advantage of my
estate to dispose of the remainder of my
real estate, they are hereby fully empow-
ered to sell and convey the same, or other-

wise, as they may see best, together with
the remainder of my personal estate, the
profits or money arising from which, to be
applied to the support of my wife and
children until they, mv children, respect-

ively arrive at the age of twenty-one years,

when the overplus or remainder, to be
equally divided l)etw'een my said wife and
children, namely, James, .John and Thomas
Moore, or the survivors." John and
Thomas died under age and without issue,

James Moore, who survived and attained

the age of twenty-one years, takes one
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moiety of the devised premises in fee sim-

ple, and Lydia, the wife of the testator,

the other moiety. Den. v. McKnight, 6

Hal. 385.

122. D. E. devised his land to his grand-
son, D. C, in fee ; bnt if he happens to die

before he arrives at the age of twenty-one
years, or to have heirs of his body lawfully

begotten, then the lands shall be given to

his granddaughter, E. H. Held, that the

word or must be understood to mean and,

and without heirs. Den. v. English, 1 Harr.
280.

123. Where under a devise to A., B. and
C, and if any of them should die leaving

no issue, then to the survivors, and A. and
B. conveyed and released the real estate

so devised to C. ; if C. survived A. and B
,

and died without lawful issue, the issue of

A. or B. (should any there be), would not
take by virtue of the devise. C's estate is

defeasible only by his death without lawful

issue, and in the lifetime of either A. or

B. But at that instant their estate passes

by the convej^ance. Vreeland v. Blauvelt,

% G. E. Gr. 483; Leddel v. Wills, Spen.
223.

124. By a devise to S. of " all that part

of the premises situated on the southeast-

erly corner of Ehn and Mulberry streets,

now occupied by him," the devisee takes
that part of the premises with all the rights

and privileges in the yard, parcel of the
premises, which he had held and occupied
of right under and by virtue of his agree-

ment with the testator. Stanford v. Lyon,
8 Vr. 42(3 ; reversing, S. C, 7 C. E. Gr. 33.

125. A. devised certain parts of his real

property to each of his three sons, after

the death of his wife. He then devised
his real estate at N. to all his children
together, enumerating them, then " if

any of my above named children should
die without heirs, * * then the share
of him or her so dying, sliall be equally
divided amongst the survivors of them or
their heirs, share and share alike." Held,
that this clause (quoted) must be confined
to the lands at N. Den. v. Wortendyke, 2
Hal. 363.

Condition, U 23, 24. Supra, § 53.

VI. What Property Passes.

126. A will as to lands, speaks only as of
the time of making it. Lanning v. Cole, 2
Hal. Ch. 102. Infra, § 13i).

127. Lands acquired after the publica-
tion of a will, do not pass by a devise in the
will. Bruen v. Bragaw, 3 Gr. Ch. 261. See
Shreve v. Shreve, 2 Stock. 385 ; S. C. 2 C. E.

Gr. 487 ; Shearing v. Delany, 3 Stock, 317.

[P. L. 1851, p. 218, I 3.j Infra, | 186.

128. Query. Whether a statute passed
after a will is made and before the death
of the testator, changing the law, will pass
after acquired real estate. VanTilburgh v.

Hollinshead, 1 McCart, 32, 36, note. Con-
stitution, § 207,

129. A testator devised to H. all that part
of a certain farm which he then owned,
lying on the east side of a specified road

;

after making the will, he purchased half
an acre of land, which had before been a
part of that farm, and was in possession of
that half acre with the other portion of the
farm when he died. After making certain
other devises and bequests, he gave the
residue of his estate, both real and per-
sonal to certain legatees named in the will.

There was no special devise of any portion
of said farm lying east of said road except
the one to H. Held, that under the will,

H. took the half acre with the other portion
of the farm east of the road, the true con-
struction of the will being that the testator
devised the land as owned by him at the
time of his death. Garrison v. Garrison,
5 Dutch. 133.

130. If a mortgagee make a will, devis-
ing all his interest in certain mortgaged
premises, the devisee takes the same legal

estate in the premises that the testator
had at the date of the will, and such
estate will not be atiected by the subse-
quent acquisition by the testator of the
equity of redemption by foreclosure or any
other means. Van Wagenen v. Brown, 2
Dutch. 196. Infra, I 174.

131. A direction that all the rest and
residue of his estate should be converted
into money, extends to and includes such
real estate as the testator may have ac-
quired after making the w'ill. Fluke v.

Fluke, 1 C. E. Gr. 478.

132. A devise of " one acre of land join-
ing the road leading from M. to B. on the
west, and my house lot on the east." Held,
that the house lot was only descriptive of
one of the boundaries of the one acre lot,

and that the house lot did not pass by such
devise. Kevins v. Martin, 1 Vr. 465.

133. When a testator devised to A. " my
plantation whereon I now live," and an out-
lot detached from it, but held by the same
title, was in possession of the widow of his

brother, as tenant in dower, such out-lot

will not pass by such devise. Holton ads.

White, 3 Zab. 330, 425.

134. A devise in a will, " that in case my
son Eli dies before the expiration of said
lease, then the house and lot. called Oak
Island, shall descend to my son, Andrew,"
there being no express devise of Oak
Island to Eli, is a devise to him bj^ implica-
tion. Ibid. See Vanness v. Jacobus, 2 C.

E. Gr. 153.

135. A residuary clause, " All the rest

and residue * * * that I may die pos-
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sessed of," &c., will pass rents of real

estate and interest accumulated after

death. Whitehntd v. Gibbous, 12 Stock. 230.

13(). J. leased to W. a farm for three
years, and afterward devised the same to

his sou F. for life, from and after the expi-

ration of said lease Held, that the rent
accruing hetween testator's death and tlie

expiration of the term goes to the heirs.

Ware v. Hall, 1 Harr. 338.

137. " That all and every part and parcel

of my real and personal estate, herein-

before not devised or bequeathed, after &c.,

shall be sold at the discretion of my execu-
tors." Held, that lands which had been
devised by the will, but which by its terms
had returned and become part of the es-

tate, were not included in the power of

sale. Chambers v. Tulane, 1 Stock. 146.

138. A direction by a testator, that the
proceeds of certain lands be applied to

erect a house, if his family desired it, with
no other directions as to those lands, leaves

them undisposed of, and as to them the
testator is intestate. Linell v. Linell, G C.

E. Gr. 81.

139. A., owning land, makes a will devis-

ing it. The land is afterward sold on exe-

cution. An agreement is then made
between the purchaser at the sale on exe-

cution and A., that the purchaser, on A.'s

paying him what he gave for the property
and interest on it in six months, will con-
vey the property to A. A. afterwards died.

Held, that the interest acquired by A. in

the land under the said agreement did not
pass by the will. Lanningy. Cole, 2 Hal.
Ch. 102.

140. "All the land I purchased from A.
H." will not pass that part of said land to

which another by adverse possession has
acquired a title. Den. Clark v. Lane, Pen.
417e.

141. These words in a will, "I give and
bequeath unto my son, S. C. my home
plantation, including all the lots purchased
thereto ; and my will is, that if he shall die
without issue, that then at his decease,
the said i)lantation with all the improve-
ments thereon, shall be equally divided
into equal parts in quantity and quality;
the one-half part thereof, I give and be-

queath to Samuel Allen and William Mil-
ler in trust, that they, or the survivor of
them, do convey and assign the said equal
half part unto such persons as shall be ap-
pointed and named by the monthly meet-
ing of Friends, held in Salem, to receive
the same for the use and benefit of the said

meeting." &c. Held, that the testator in-

tended that his son Samuel, should have
the whole of the plantation in fee simple,
in case he had issue, and that at all events,

he should be the absolute and uncon-
ditional owner of one-half of it. Den.
Sinnickson v. Snitcher, 2 Gr. 53.

See Curtesy, ? 3.

VII. Rights of Devisees.

142. Election. Where a sale is directed
to be made of lands, and the same person is

entitled to the lands that would receive
the proceeds of the sale, such person
may elect to take the land. Gest v. Flock,
1 Gr. Ch. 108; Scudder v. Stord. 2 Stock.
377; Fluke v. Fluke, 1 C. E. Gr. 478.
Supra, Oil.

143. Where the executors were ordered
to sell the real estate as they might think
best, and to divide the proceeds between
two sons, A. and B., and A. and B. are
appointed executors, they may divide the
land between themselves. Den. File v.

Young, 4 Zab. 775 ; reversing, 3 Zab. 478.
145. Where a majority of devisees had

the right upon the youngest attaining
twenty-one, to elect whether the executors
should sell or divide the land. Held, they
had aright to call upon the executors as to
their proposed manner of sale. Wright v.

Wright, 3 Gr. Ch. 28.

146. Where executors had power to sell

if the devisees were unable to agree to a
division. Held, this inability might be
legal as well as voluntary, as where some
of them were infants. Howell v. Sebring, 1

McCart. 84.

147. Where a will as to lands was void
for a defect in the execution, a legatee
cannot be called upon to elect between a
devise and his legacy. He is entitled to
the land as heir and to the legacy under
the will. Kearney v. Macomb, 1 C. E. Gr.
189.

149. Selection. Where a devise is made
of two acres surrounding and adjoining a
house, the right of selection is in the
devisee. Lore v. Stiles, 10 C E. Gr. 381.

See Conveyance, f 252!

150. Upon conveyance, such right passes
to the grantee. Yoiimans v. Youmajis, 11
C. E. Gr. 149.

151. When one person owns a life estate

or an estate for years, and the reversion
belongs to another, the owner of the rever-
sion is entitled to all the benefit to accrue
from the rise in value of the property
before the falling in of the precedent
estate. Haulenbeck v. Conkright, 8 C. E.
Gr. 407.

152. Where the testator was joint owner
of print works situated in this state, and
made his share therein chargeable with
the payment of certain annuities and ap-
pointed the other joint owner executor of
his will, directing that he, the said joint

owner and executor should not be inter-

rujjted, &c., in carrying on said business,

so long as he should pay said annuities.

Held, that the property in question was
subject to the extent of the testator's

interest to the payment of the annuities,

and that, as it was in the executor's

possession the complainants had the right

to follow it, and were not to be denied
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relief because the will was not proved in

this state. Rennie v. Crombie, 1 Beas. 457.

153. Where the testator devised as fol-

lows :
" I give unto my wife the use of that

part of my house which I now occupy,
during her widowhood * * * and her
full and comfortal)le support during widow-
hood, to be provided by my son I., as

my executor shall direct." "I give unto
my son I. that part of my farm between,
&c., subject to the payment of my debts

and the support of my wife." Held, that,

if the widow had left the farm, or had been
removed by the executor without justifi-

able cause, the principle adopted by this

court in Schanck v. Arrowsmith, 1 Stock.

330, (that the land was to be charged only
with such reasonable sum as would have
supported the widow if occupying the
dwelling designated and provided for her),

might properly be aj^plicd to this case.

Van Duyne v. Van Duyne, 1 McCart. 50.

154. That the circumstances of this case

rendered the removal of the widow from
the homestead after the death of her son
I., justifiable and proper. Ibid.

155. The amount of the annual allowance
for the widow's support was fixed by the
chancellor from the evidence taken in the
cause, unless a reference should be insisted

upon by either of the parties; and it was
held to be right that the complainant,
receiving this allowance, .should release all

her title to the property, as a residence,
under the will. Ibid.

156. A devise to the widow, of an estate

called B., and the furniture, household
goods, silver, books, paintiugs, statuary,
and othor works in the tine arts, there or
elsewhere, during her natural life and
widowhood. Held, to entitle her to use
the goods, etc., in her own or other person's
house, or to let them out to hire, and that
the estate in the land did not cease upon
her failing to reside at B. Kearney v.

Kearney, 2 C. E. Gr. 505 ; affirming, 2 C. E.
Gr. 5_9.

15/ . Also, that the tenant for life, in such
case, was onh- boimd to make such
repairs as should be necessary to prevent
waste; and that if an insurance was con-
sidei'ed desirable, the tenant for life and
remainderman must insure their respec-
tive interests, as may be deemed most
advisable. Ibid.

158. If lands be devised to infants, with
directions that their mother, upon certain
conditions, "maybe permitted to occupy
them" until they are of age, this confers a
right to occupy by the motlier, if the con-
ditions are complied witli, and is not
merely permissive upon discretion of the
executors. Den. Snowhill v. Snowhill, 3
Zab. 447.

159. A testator devises unto his son, J.

P., his mansion-house farm in fee, "with
this reserve, that the said J. P. or his heirs
afford a lawful maintenance to my daugh-

ter A. S. and her two daughters from said
farm, as long as they live and should want
the same " He further devises as follows :

" I will that my dughter A. S. should abide,
and have a lawful maintenance, and her
two youngest daughters with her, on said
home farm, as long as she the said A. S.

lives, and her two daughters shall want
their maintenance." Held, that after the
death of A. S. her daughters were not
bound to remain upon the home farm to

entitle themselves to the provision made
for them in the will Stillwell v. Pease, 3
Gr. Ch. 74. Infra, || 188, 189.

160. Where the devise of land covered
by a mortgage was to the testator's widow
during her life or widowhood, and to the
children to be divided among them when
the youngest should attain twenty-one,
and after the widow should have done
with the use of it, the testator having
directed his debts to be paid, and ap-
pointed his wife one of his executors.
Semble, that as between the widow and
children, in such a case, the widow ought
to keep down the interest, out of the
rents and profits, or proceed promptly to

a sale, to pav the mortgage debt. Merselis

V. Vreeland, 4 Hal. Ch. 223. Infra, | 174.

161. Tenant for life under a devise is

bound to keep down the interest of the
encumbrances on the property, but he
cannot be compelled, as between himself
and the remainder man, to pay oft" any
part of the principal. Thomas v. Thomas,
2 C. E. Gr. 356.

162. Such tenant is entitled to work a
mine, quarry, cla\'-pit or sand-pit, which
has been opened and used bv the former
owner. Reed v. Reed, 1 C. E. Gr. 248.

163. It is not a sufficient reason for the
sale of infant's .reversionary estate in

lands, that the property is so much out of

repair that it would now cost more to put
it in tenantable order than the income
would justify, when the property has been
in the actual possession of the life tenants.

If they have suffered it to get out of repair,

they are bound to put it in the same con-
dition in which it was when they entered
ui^on it. In re Heaton. 6 C. E. Gr. 221.

164. A devisee for life has no power to

commit waste or de><troy the inheritance.
Wallington v. Taylor, Sax. 314.

165. The testator directed his R. farm to

be sold when his youngest daughter at-

tained the age of eighteen, or sooner if his

executors, or the survivor of them, should
think it most for the benefit of the estate

;

and that whenever the sale of the real

and personal estate should be made, the
proceeds should be placed at interest, and
be equally divided among his seven daugh-
ters, share and share alike, and paid to

them when they should respectively attain

the age of eighteen years ; and appointed
the widow and another executors. Held,

that on a sale of the R. farm by the widow,
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as surviving executor, before the youngest
daughter attained the age of eighteen,
each daughter then under eighteen was
entitled, on attaining that age, to her share
of the proceeds of the sale, without inter-

est ; and that the daughters who had then
attained e ghteen were immediately en-
titled to their respective shares Anderson
V. Hnidrickmn, 1 Hal. Ch. lOG.

166 Under a gift, in trust, to apply the
rents, issues and profits of an undivided
fourth part of a fund, to the use of each
and every one of four several cestuis que
trust, duriiig their respective lives, and,
after their deaths, the said portions to go to

their resi)ective children ; the cliildren of
any of such cestui que trust so dying, are
entitled to the immediate possession of
tlie property limited to the use of their

parent. Pennington v. JRutherford, 11 C. E.
•Gr. 313.

167. A direction that the executors shall

pay taxes, insurance and repairs upon
premises devised to the use of testator's

widow for life (being part of a provision in

lieu of dower), and afterwards to a daugh-
ter for life, is not concluded by the refusal

of the widow to accept the provision made
for her, but enures to the benefit of the
daughter. Macknet v. Macknet, 9 C. E. Gr.

277.

168. A. devised real estate to his widow
for life, and ordered it sold after her death,
and the proceeds to be equally divided
among the children of his brothers and
sisters. One niece died after the testator

and in the lifetime of the widow. Held,
she had a dcAnsable interest. Van Gieson
V. Hotvard, 3 Hal. Ch. 462. See Herbert v.

Post, 11 C. E. Gr. 278.

See CoxDiTiox, |? 13, 14, 21, Contracts,

II 89, 105, 163, 178, Dower, | 101.

VIII. Liabilities of Devisees.

171. The rule is well settled, that a man
shall not tjxke any beneficial interest under
a will, and at the same time set up any
right or claim of his own, if otherwise
legal and well founded, which shall defeat
or in any way prevent the full effect and
operation of every part of the will. Van
Duyne v. Van Duyne, I McCart. 50.

172. Where no directions are given by
the testntor for the payment of his debts,

specific legacies must be appropriated
before real estate devised; but where the
testator makes his debts a charge upon
his real as well as personal estate, or upon
his estate generally, the devisees and lega-

tees must bear their respective share of
the burthen pro rata ; and this is the case
where the testator commences his will with

a general direction that his debts .shall be
paid. Shreve v Shreve, 2 Stock. 380; modi-
fied, 2 C. E. Gr. 488. Infra, ? 176.

173. But in case the decedent hns secured
such debt l)y way of mortgage on any
part of the land devised, after the exhaus-
tion of the general residuary fund, the de-
visee of the iiiortgMged land cannot call for
a contribution, either on the general or
specilic legatees. Thomas v. Thomas, 2 C.
E. Gr. 356.

174. If such mortgage was not made by
the decedent, the devisee must take cum
onere, unless the decedent personally
assumed its pavment. McLenahan v. John-
son, 3 C. E. Gr. 101. Supra, ^, 130, KJO.

175. The devisee may call upon an exe-
cutor to exonerate the land by discharging
the mortgage debt out of the personal es-
tate. But the mortgagee or alienee, of
the devisee has no such equity. Keen v.

Munn, 1 C. E. Gr. 398.

176. A debt due by specialty is, propria
vigore, a burden, equally, upon specific
legacies and lands devised Shreve v.

Shreve, 2 C. Gr. 488; modifying 2 Stock.
387. Supra, \ 172.

177. A bona fide purchaser of land de-
vised, without notice, cannot be aff'ected

by any equity subsisting between the exe-
cutor of the estate and the devisee. Let-
son V. Thomas, 2 C. E. Gr. 103.

178. The testator bequeathed to his
daughter S., five thousand dollars, '"to be
paid to her by Samuel, out of the estate
given to him, in annual payments of five

hundred dollars a year." This legacj- is a
charge on the estate of the devisee, (in

the devised premises,) not upon his person
or upon the land Wallinqton v. Taylor.

Sax. 314.

179. If, therefore, the estate of the devi-
see should cease, before the legacy is paid,
the land would be discharged. Ibid.

ISO. Although the devisee is not person-
alh' liable, yet the net annual profits of
the estate, if any, are to be appropriated,
yearly, to the payment of the legacy. Ibid.

181. The legatee is entitled to have her
money

;
and if the devisee does not pay it,

in exoneration of the charge, the estate

must satisfy it in some way. The legacy
is absolute, and does not depend on the
annual value of the estate. Ibiit.

182. The devisee is liable, personally, to
account for the net profits which have
come to his hands; and nuist be consid-
ered as holding them in trust, and respon-
sible over to the legatee who is beneficially

interested. Ibid.

183. The testator devised a farm charged
with a sum of money for the benefit of
his estate, and made the devisee one of

his residuary legatees ; there was also a
demand for rent due from the devisee to

the testator. The devisee laad sold part
of the land devised, and a judgment at

law had been obtained against him. Upon
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a bill filed by the executors against the

devisee and judgment creditor, to raise

the sum charged on the land and the

amount due for rent. Hrld. the residuary

share due the devisee is first to be deducted
from the amount charged on the land,

and the land held chargeable with the

balance; that pnrt of the land remaining
unsold to be first liable, and the other
part resorted to only to supply a defi-

ciency ; the judgment to be next satisfied,

and then the demand for rent. Conover v.

Conover, Sax. 404.

184 The devisee under a will by accept-

ing the devise, assumes the payment of

legacies ch:irged on the land ; and a pur-
chaser under him must bear his propor-
ti(jn of sucli charge. Steveniion v. Brown, 3

Gr. Ch. r,03.

18.5. Where such land is occupied by a

third i)prson, he must account for the

rents and profits to satisfy the legacies.

Morgan v. Titus, 2 Gr. Ch. 201.

186. Where debts were charged on the

real estate, nnd one-third of the land given
to the widow, such debts must be paid by
the devisees pro rata, and after acquired
real estate, although it would go one-third

to the widow and two-thirds to the other
devisees, cannot alter the burden. Shear-

ing V. Delany, 3 Stock. 317.

187. If the devisee alien the land, he is

personally responsible. Skillman v. Van
Pdt. Sax. 511.

188. A clause in a testator's will was in

the following words :

'' Listly. I nominate
and appoint my said wife, Lucretia Scott,

executrix of this my last will and testa-

ment, and in whose care and protection I

leave my said children, and I hereby de-
sire and enjoin upon her to educate and
support them during their minorities,
respectively, in a decent and suitable
manner, for which pui'pose it is my in-

tention to provide her the means, as well
as for the support of herself." Held,
that while the executrix enjoyed the pro-
perty she must maintain the children
during their minority, to the extent of
the funds in her hands. But a daughter,
by marrying, abandoned her right to

such support. Moore v. Gamble, 1 Stock.
240.

189. So, where the devise was for the
support of the widow and children, so long
as they all agreed to remain on the farm,
if any one leaves voluntarily, he cannot
claim the right to this provision. AUter,
if he lejivcs bv constraint. Jordan v.

Clark, 1 C. E. Gr. 243. Supra, M 153-
159.

190. Improvements by a life tenant are
no excuse or justification for committing
waste; more especially when the waste is

to the inheritance, and the improvements
are to the fertility of the soil, which may
be exhausted during the life estate. Van
Syckel v. Emery, 3 C. E. Gr. 387.

191. Under a general power to sell lands
to pay debts, executors have no power to

sell lands specifically devised, for the pay-
ment of debts due from such devisees to

the testator, and which he directs to be
taken from their respective shares, but
which are not collectable from want of
property, except by the sale of such
lands. Youmans v. Youmans, 11 C. E. Gr.
149.

192. Under a general gift of the residue
to the children in equal shares, a direction
that the debts due from certain children
be taken from their shares, and a limita-

tion of the shares of the sons to them and
their wives for life, with remainder to their
children in fee. Held, the entire interest
of the son.s' shares— the remainder as well
as the life estate—is subject to the payment
of the debts due from the sons, respectively.

Ibid. But see Voorhees v. Voorhces, 3 C. E.
Gr 223.

193. So, an execution levying on the
share of such devisee, after a sale by the
executors, on a judgment recovered before
the sale, cannot affect the propertv. Wd-
more v. Midmer, 6 C. E. Gr. 242.

194. A judgment against a devisee for

life, vested by the will, with power to
consent to a sale of the lands, and to ap-
propriate the income therefrom to the
support of himself and family during his

life, does not work an extinguishment of
his power. Legqett v. Doremus, 10 C. E.
Gr. 122.

195. Our statute " for the relief of credi-

tors against heirs and devisees," passed
March 7th, 1797, [Rev. p. 476, § 2), extends
the remedies to all debts of the ancestor,
wdiether by specialty or otherwise ; yet
preserves the principle, that bona fide pur-
chasers shall be protected. Skilbnan v.

Fa?i Pelt. Sax. 511.

See Ab.\tement, | 61, Action, § 77, An-
nuity, Assignment for Benefit of Cred-
itors, ? 18, Attachment, ? 13, Common
Law, Courts, § 94, Covenant, § 53.

DISTRESS.

1. A landlord cannot distrain for rent,

if he cannot maintain an action for it

;

and whatever the tenant might give in

evidence, in bar of such action, or in proof
of payment, he may give in evidence in

an action of trespass by him against the
landlord for li-vying a distress, to show that

he had no right to distrain. Oliver v. Phelps,

Spen. 180; 1 Zab. 597.

2. The landlord can only give special

matter in evidence under the general
issue, when the distress was made on the
demised premises. Ibid.



DISTEESS.—DISTRIBUTION, I. 313;

Distress.—The Decree.

H. A dis(ii'?is will not lie lor rent until it

is due ; and iilthou,t,di the jjroperty is not
appniiseil and sold until ai'ter the rent is

(hie, the irreguhirity is not thereby cured,
hut tlie distrainor will he liable as a tres-

passer from the beginning. Evans v. Her-
ring, o Dutc'li. 243.

4. A i)arty whose goods are unlawfully
distrained does not forfeit or waive any
legal right by not claiming the goods when
tlu> distress is made. Ibid.

5. Where the goods of a tenant are
levied on by the sherilfnnder a judgment
and execution, left for a long time in the
tenant's possession, and then removed by
the tenant to another tenement, and sub-

se(iuently sold by the sheriti', the landlord
cannot compel the sherift" to pay him rent
which accrued after the levy was made,
by proceedings in the nature of a dis-
tress. Hamilton v. Hamilton, 1 Dutch.
544.

6. Goods upon demised premises, of
which the tenant is owner jointly with a
stranger, may be distrained for rent, but
as on an execution or attachment, only
the interest of the tenant can be distrained
and sold. Allen v. Agneiv, 4 Zah. 443.

7. Though unfinished cloth, sent to a
fulling mill to be wrought, is exempt from
distress as well by the common law as by
the statute of this state, yet this exemp-
tion extends only to goods of strangers,
and not to goods of the tenant himself.

Hoskiusv. Paul, 4 Hal. 110. See Assign-
ment FOR THE Benefit of Creditors | 15

8.' Goods taken from the premises dur-
ing the term, but before the rent accrued,
can be distrained off the premises for sub-
sequently accruing rent, within thirty days
after their removal. Weiss v Jahn, 8 Vr.
93.

9. The act to prevent the fraudulent re-

moval of goods from the demised premises,
was not intended to interfere with the ex-

ecution of process issued out of any court.

Peacockx. Hammitt, 3 Gr. 1<)5.

10. Where the tenant of a farm makes
a verbal contract with a third party to

work the land on shares, (the grain to be
divided by the bushel), and both occupy
the same house, the grain grown on the
ground, when cut and in sheaf, may be
distrained by the landlord for rent due
him. Guest v. Opdyke, 2 Vr. 552.

11. Under the 8th section of the statute

concerning distresses {Eev. p. 309), a land-
lord may "seize all or any wheat, rye,

etc.. or any produce whatever growing or
being grown on the premises." The power
of distress, as to such articles, is not limit-

ed to grain growing or being on the pre-
mises, belonging exclusivelv to the tenant.

bid.

12. The occupier under the agreement
is not entitled to the benefit of the act of

18th March, 1851, exempting property to

the amount of two hundred dollars, from

distress—not being tenant of the lessor and.
there being no privity of contract between
them. Jbid.

13. An action upon the eleventh section
of tlie act concerning distresses {Rev. p.
310), to recover double the value of goods
distrained, can only be maintained by tlie

tenant, and not by a stranger, whose
goods have been distrained instead of the
tenant's. Harlshome v. Kierman, 2 Hal. 29..

DISTRIBUTION.

I. The Decree.

n. Rights of Distkirutkes.

(a) Who may lake.

(b) Wh(d may be distributed.

(c) Recovery of share.

(d) Refunding bond.

I. The Decree.

1. Uidess the decedent dies intestate
there can be no decree for distril)ution.

Ordinary v. Barccdow, 7 Vr. 15.

2. The order of distribution is not made
by any authority or power inherent in the
court, and the statute authorizes such
order in cases of intestacy. In re Eakin,
5 C. E. Gr. 481. See Courts, | 112.

3. [Orphans court may order distribu-

tion, after executors have accounted. Rev.

Orphans Court, 1146].
4. The orphans court of the county of

Hunterdoti, having made a decree of dis-

tribution of the estate of an intestate, by
which they ordered that the balance in

the hands of the administrator should be
paid to the children of a deceased son of

the intestate, and the administrator having
soon afterwards paid the entire balance in

his hands to the distributees pursuant to

the decree, more than a year after such
j^ayment, the court, at the instance of
other persons claiming to be of the next
of kin of the intestate, granted a rule re-

quiring the administrator to show cause-

why the decree of distribution should not
be set aside, which rule was afterwards
made absolute, and it was ordered and
decreed by the court that their former
decree of distribution should be set aside;

on an appeal from this last decree to the

ordinary. Held, that the decree of distri-

bution is in its nature a final decree. It

concludes the rights of all i)arties, unless-

appealed from within six months from the-
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t me of making the decree. Exton v. Zule,

1 ISIcCart. 501.

5 Tliat the order of the oridians court
setting aside the decree of distribution is

clearly illegal. The decree was itself legal

and in accordance with the facts estab-

lished in evidence before the court at the
time it was made. The administrator was
bound to obey it. His failure to do so
would have been a breach of his duty, and
would have subjected liim to an action
upon his bond or to a prosecution before
the orphans court. Ibid.

6 The establishment of the doctrine,
that because the statute requires the court
to order an equal distribution among all

the next of kin, if in making the decree of
distribution the court commit anymis-
take in fact as to the number of the dis-

tributees, or any error in law as to their

respective rights, the decree is unauthor-
ized by the statute, and therefore null and
void, would render the decree perfectly
nugatory. Ibid.

7. The statute refers it to the orphans
•court to determine upon whom the law
confers the estate. The person to whom a
distributive share is allotted by the court
is in contemplation of law the person
entitled to receive the estate. So long as
the decree stands in full force unappealed
from it is conclusive upon all parties, and
cannot be inquired into collaterally. The
presumption of law is that it is inade in

accordance with the requirements of the
statute and with the rights of the parties.
Ibid. See Courts, |l()b.

8. Under our orphans court sj'stem, a
binding decree for distribution may be
made after a decree for settlement of an
administrator's account without any other
notice than that ])rescribed by the statute
for the settlement of the account. The
statutory notice is constructive notice to
all parties interested in the account, Avho
thereupon become parties to the proceed-
ing, and are bound not only by the settle-

ment of the account but also by the decree
of distribution. Ibid.

y. The decree of distribution is not a
new proceeding, but is merely ancillary
to the decree for settlement of the admin-
istrator's account. Ibid.

10. The proceeding to obtain a decree
of distribution is not in the nature of a
suit between party and party. It is analo-
gous in its character to a proceeding in
admiralty or other proceeding in rem, in
which a decision between the parties be-
fore the court settles the rights of all par-
ties to the property in question. Ibid.

11. It is no valid objection to a decree
of distribution, that it is made in favor of
parties who are not applicants therefor,
and whose shares have been satistied or
released. Sayre v. Sayre, 1 C. E. Gr. 50G

12. The decree is final and conclusive
between the administrator and the dis-

tributees, as to the amount of each .share,

and the party entitled to receive it. It is

an effectual jjrotection to tlie administra-
tor, against all claims for moneys |)aid

pursuant thereto, though it should prove
that it was erroneous, and the money paid
to a party not entitled. Ibidi

13. The remedy by a party deprived of
his rights by the decree, is not against the
administrator, but against the distri-

butees who have wrongfully received the
estate. In their favor, as against the right-

ful claimant, the decree does not operate.
Ibid.

14. It is no part of the office of a decree
of distribution, to settle whether the share
has been paid, in wliole or in part, or
whether the legal or equital)le interest in

the fund may have been assigned. Its

office is simply declaratory of the rights

of the legal rei^resentatives or next of kin
in the estate of the intestate. Ibid.

II. Eights of DisTRiBfTEES.

(a) Who' may take.

IG. Per stirpes or per capita. Where
the i^roperty under a bequest passes to the
persons entitled under the statute of dis-

tributions to receive it, in the absence of
anj^ express directions in the will it will go
in the proportions prescribed by the stat-

ute. In such case, where they are not all

in equal degree the children of a deceased
parent will take by right of representation
per stirpes, and not per capita. Scudder v.

Vanarsdale, 2 Beas. 109.

17. Under the statute of distributions of
this state (Rev. Orjihans Court, ^ 147). first

cousins will take the personal estate of
the intestate, to the exclusion of the chil-

dren and grandchildren of other first

cousins deceased. Collateral relatives can
not take by representation, except in the
case of the children of a deceased brother
or sister of the intestate. Davis v. Vander-
veer. 8 C. E. Gr. 558.

18. The effect of the proviso " that no
representation shall be admitted among
collaterals after brothers' and sisters' chil-

dren," is to limit or qualify the right of re-

presentation among collaterals, so that
they can take only as next of kin, per cap-
ita, except in the one case of the children of
the deceased brothers and sisters of the in-

testate, among whom alone of the collat-

erals the right to take per stirpes, by way
of rejiresentation, exists. Ibid.

See CoxTR.\cTS, § So, Devise, I, Descent,
I 25, Do.MiciL, § 5, Legacy. Supra, I 7.
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(b) What may be distributed.

10. Where the iiropcrty ul" ;ui inraut i.s

changed by autliority of a eoni])etent tri-

Imnal, from real to personal, it will, upon
the death of the infant, go to lii.s personal
representatives. Suowhilf v. Snowhill, 2 Gr.
Ch. 20 ; reversed, 1 Gr. Ch. 30. See Dkscent,
^A 8-10.

'2(1 But there is no ecjuity hetween the
personal representative and the heir, as
sucli. Tliey arc both volunteers : each
must take what he finds at the death of
the ))erson entitled for life, in the condition
in which he tinds it. Ibid.

21. The income from lands, and the in-
terest on the ))r()ceeds of the sale of lands
are i)ersonal estate, and will, upon the
death of an infant to whom they belong,
be transmitted as such, while the lands,
and the proceeds of their sale, jaass as real

estate. Obcrle v. Lerch,^ 3 C. E. Gr. 346, 575.

22. A trust fund, after the death of the
cestuis qui trust, goes to her children. Fisher
V. Quick, 4 Hal."Ch.674,778; S. C, 1 Stock.
802

28. A testator devised as follows : viz.

''Item. I give and bequeath to my beloved
wife the use and benefit of my liome farm
on which I now live as long as she remains
my widow. At her marriage or decease, I

will that the aforesaid farm be sold at one
or two years' credit. Item. I give and be-

queatli also to ]ny beloved wife Marj- five

hundred dollars of the money arising out of
tlie sale of said farm." By a subsequent
clause, the testator gave as follows : "Item.
I give and bequeath to my beloved wife
Mary one hundred dollars out of the per-

sonal estate." Held, that the bequest of
five hundred dollars to the wife was vested
at death of testator, and at her death passed
to her personal representatives. Owen v.

Owen, 2 Beas. 188.

24. In a contract of apprenticeship the
covenant to support must be limited to

the time of service, and cease when that
ends. But the principle must be settled at

law, and unless the right, is so settled the
aid of this court cannot be extended to

prevent the distribution of the master's
estate to protect a doubtful claim. Petrie

v. Voorhees, 3 C. E. Gr. 285.

25. A suit for the recovery of a share of

one of eleven children, brought after the
death of the intestate's widow, should be
for one-eleventh of two-thirds of the es-

tate. Wien V. Lum, 2 South. 823.

See AovAxcEi^tEXT, § 12, Debtor axd
Creditor,

'i
7G, Devise, IV.

(c) Recovery of share.

26. An action cannot be maintained
by the next of kin, unless the orphans
court has decreed and settled the distribu-

!

tion, and in doing so, has decreed to him,
|

a certain distributive share. Ordinary v.
Smith, 3 Gr. !t2; Wiers v. Lum, 2 South.
823, [b).

27. The widow of an intestate cannot
come into court, for her distributive .share,
before the settlement of her husband's
estate; nor upon an open, unliquidated
claim against the representatives of one ad-
ministrator, while there is another living;
nor can she do so even upon a joint judg-
ment or decree previouslv obtained against
both. Wade v. J'ofter, 2 Gr. 278.

28. A bill in equity by the next of kin,
for the (listiil)Utive share of an estate in
the hands of an administrator, will be sus-
tained, where no decree for distribution
has been made. Frey v. Demarest, 1 C. E.
Gr. 236.

29. The next of kin may maintain a suit
in equity for his distributive share, and
although the courts of law and the orphans
court have jurisdiction in such case when
there has been a decree of distrilnition,yet
the suit will be maintained in equity;
and when there has been no decree of dis-
tribution, the remedv must be in equity.
Dorsheimer v Rorbach, 8 C. E Gr. 46.

30. Parties. If a party entitled to a dis-
tributive share is by the decree deprived of

I

his rights without actual notice and without
a hearing, his only remedy is against the
distributees who have received the estate.
Exfon V. Zu/e, 1 McCart. 502.

31. The next of kin may come into
equity. S/iarer v. Shaver, Sax'. 437.

32. On a bill praying a distributive share
of the estate of an intestate, the court
should be satisfied not only that the com-
l^lainant is entitled to a i)art of the pro])-
erty, but also to what part of it he is

entitled. Deiany v. JSobJe, 2 Gr. Ch. 441.
33. The complainant must prove atfirma-

tiveh' that he is entitled as one of the next
of kin, and negatively that there are none
others who are entitled, except those
whose rights he admits. Ibid.

34. Bill by one of the next of kin,
against the administrator of an intestate,

and the other next of kin, for a distribu-

tive share ot the personal estate. The
defendants set up a release executed by
the complainant of all her share in the
estate. The release was declared void
under the proof made of the want of
mental capacity in the complainant to

make a valid release. Rickey v. Davis. 3
Hal. Ch. 378.

(d) Refunding bond.

35. A refunding bond tendered to one
of two administrators, is good. Wiers v.

Lum, 2 South. 823.

36. [When a refunding l)ond without
sureties may be given. P. L. 1873, p. 139].

See Executors and Admixistr.\tors,
Orphans Court.
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DIVORCE.

I. JUKISDICTION.

II. C.vrsKS FOR Divorce.

(a) Prior marriage.
(h) Adultery.

[c] Cruelty'.

[d] Desertion.

(c) Other causes.

III. Procedukf-: and Practice.

(a) Pleadings.

{b) Evidence.

(c) Decree and its effect.

IV. Defences.

V. .Alimony and Maintenance.

(a) Pendente lite.

(h) Permanent.

VI. Custody and Maintenance of Mi-
nor Children.

I. Jurisdiction.

1. The re.sidcnce required by the statute
concerning; divorces, to s^ive the court ju-
risdicti'on, means fixed domieil, or per-
manent home. Coddington v. Coddington,
5 C. E. Cr. 263.

2. The requirement of the statute that a
party shall be an inhal)itant or resident of
the state at the time of the desertion,
refers to the whole ])eriod of three years,
during which the desertion must have
continued, and not to the mere commence-
ment or act of desertion. Ibid.

3. The complainant resided in this state
from November, 1850, till June, 1854, when
she wiis abandoned by her husband. Since
then she has resided in Vermont. Held,
she was not an inlial)itant of this state at
the time of tiling her bill, nor has she l)een
a resident of this state during the contin-
uance of the desertion complained of.

Yates v. Yates, 2 Beas. 280
4. A residence of thi'ee years is suflB-

cient Rroirn v. Brown, 2 McCart. 499, re-
vensing 1 McCart. 78 See Coddington v.

Coddington, 5 C. E. Gr. 2G3, 265.
5. The evidence in this case held not

suflB-Cient proof of residence necessary to
give the court jurisdiction—neither party
residing here at tlie time of the desertion.
Goldbeek v. Goldheck, 3 C. E. Gr. 42.

6. A de])osition that petitioner "was
stopping at Taylor's hotel, in Jersey City,
at the time of the commencement of this
suit," is not sufficient evidence of residence

to give the court jurisdiction in a suit for

divorce. Steele v. Steele, 11 C. E. Gr. 85.

7. A citizen of another state, bringing
his ellects into this, to estal)lish a residence
here, with the manifest intent of procur-
ing a divorce, and immediately commenc-
ing a suit for that purpose, is not an inhab-
itant or a resident of this state, within the
meaning of " An act concerning divorces."
{Rev. p. 314). Winship v. Winship, 1 C. E.
Gr. 107.

8. Under such circumstances, this court
will not maintain jurisdiction of a suit for
divorce, though the charge of adultery be
clearly proved against the defendant.
Ibid.

9. In a suit for divorce, instituted by the
wife, where it appears that the parties

have already been divorced by a decree
of a court of Indiana, in a proceeding in-

stituted by the husband, the wife has no
right to the aid of this court. Kirrigan v.

Kirrigan, 2 McCart 146. Infra, § 129.

10. An acknowledgment of service of a
a copy of the citation in a divorce suit is

not evidence of a legal service, to give the
court jurisdiction where the dei'endant
does not appear. There should be evidence
of the service of a copy of the petition
also. Stone v. Stone, 10 C. E. Gr. 445.

II. Causes for Divorce.

(a) Prior marriage.

11. In case of a prior marriage, the
second marriage is invalid from the
beginning, and absolutely void ; the first

contract still existed ; it was not affected

by the fact that the husband and wife
resided in different quarters of the globe

;

nothing save death, or the judicial sen-

tence of some competent tribunal, can dis-

solve the marriage relation. Zule v. Zale,

Sax. 96.

12. A divorce, a mensa, et thoro, ]jrcsup-

poses an existing valid marriage be-

tween the parties. It is founded on some
fact, subsequent to the marriage, and does
not dissolve the relation. It is consistent
with a subsequent reconciliation of the
parties, as well as subsequent cohabitation
on proper terms. Ibid.

(b) Adultery.

13. It is the duty of a wife who sues for

a divorce, to cease cohabitation with her
husband until the termination of the suit.

Chapman v. Chapman, 10 C. E. Gr. 394.

14. Where a wife files her bill for divorce
on the ground of adultery, the husband
will not, because the wife claims to be the
owner of the house in which they dwell, be
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conii)ellcd to leave it until it shall be de-
terniined by the result of the litigation

whether the charges against him are well

founded or not. Ibid.

15. Tlie presumption is, if a wife, under
such circunistanees, leaves her husband,
that she does it with his consent. Marsh
V. Marsh, 1 MeCart. 315.

16. A party who has negatively violated

the marriage contract in its two most vital

points, to love and to cherish, and has only
performed it in the last and least, to sup-
port, comes into a court of equity with an
ill grace to complain of adultery by the
partv whom he first injured. Derby v.

Derby, G C. E. Gr. 36. Infra, III, (b).

fc) Cruelty.

17. A single act of personal violence,

standing alone, is not sufficient ground for

the court to decree a divorce ; but the
question is, whether the act was commit-
ted under circumstances to furnish a rea-

sonable apprehension that the continuance
of cohabitation would be attended with
further personal iujurv. Cook v. Cook, 3

Stock. 195.

IS. It is not the amount or degree of

personal violence actually used by which
the court is governed in forming its judg-
ment, but it is the apprehended danger
which the actual violence committed may
reasonably excite, against which the court
will extend its protection to the injured
party. Ibid.

19. It must be bodily harm, and not
merely mental suffering, to answer the lan-

guage of the statute; but it is uot to punish
acts of personal violence, actually commit-
ted, that the court interferes, but to afford

protection from future injury. Ibid.

20. It is not necessary that actual vio-
lence be shown, to entitle the party to a
divorce on the ground of extreme cruelty.

Graecen v. Graecen, 1 Gr. Ch. 459.

21. Isolated cases of wrong or cruelty

of long standing, on the part of the hus-
band, will not entitle the wife to a divorce,

especially where a different course of

treatment has since been pursued. But
evidence of such acts are competent and
proper, in connection with more recent

acts, to show a series of wrongs and inju-

ries on the part of the hu.sband. Ibid.

22. Threats of extreme cruelty never
executed, pettv tyranny, and constant
alarms by a husband, will not. of them-
selves, necessarily call for the interference

of the court by divorce a mensa et thoro.

"Whether they amount to extreme cruelty

depends upon attending circumstances.
Davi.'i V. Davis, 4 C. E. Gr. ISO.

23. Actual personal violence, not very
great, nor such as standing alone would
warrant a decree of separation, when ac-

companied l)y inhuman, coarse, and
brutal treatment towards the wife, ren-

dering it unjustilhible that .she should lie

compelled to live with her husband, will
entitle her to a decree of divorce a mensa
et thoro, and to alimonv. Thomas v.

Thomas, 5 C. E. Gr. 97.

24. Improvidence and gross intem-
perance on the part of tiie husband, and
a failure to support his wife, may justify
her in leaving him, but do not an'iount to
the extreme cruelty that would justify a
divorce a mensa, et thoro; much less will

they convert her leaving into a desertion
by him, so as to entitle her to a divorce
for it. Laing v. Laing, 6 C. E. Gr. 248.
Infra, I 28.

25. Where the husband has been guilty,
or there is reasonable ground to appre-
hend that he will be guilty, of any actual
violence which will endanger the safely
or health of his wife, or where he has in-

flicted upon her any. physical injury,
accompanied by such persistent exhibi-
tions of ill-feeling and opprobrious epithets
as will endanger her health, or render her
life one of such extreme discomfort and
wretchedness as to incaj^acitate her to dis-

charge the duties of a wife, the decree of
separation should be pronounced Close

V. Close, 10 C E. Gr. 526 ; reversing, 9 C.
E. Gr. 338.

26. No rigid rule can l)e presented to

define the extent of the injury, actual or
apprehended, which will justify judicial
interference. Ibid.

27. Query. Whether relief will be grant-
ed in a case of extreme hardship, in the
absence of any actual or apprehended
physical injury. Ibid.

27a. Gross abuse of marital rights by the
husband, is good ground. Moores v. Moores,

1 C. E. Gr. 275, 279 ; English v. English, Feb.

1876, Chancery. Case reversed, July, 1876.

Infra, | 85.

(d) Desertion.

28. A wife cannot convert a husband's
not contributing to the support of the
family into a desertion on his part, by re-

moving to another place and taking board
and refu.sing to receive him. Lewis v.

Lewis, 2 Hal Ch. 22. Supra, \ 24.

29. If a husband, by his extreme cru-
elty to his wife, compels her, for her own
safety and protection, to seek a home else-

where than under her husband's roof, she
does not thereby desert her husband, in

the meaning of the statute. Marker v.

Marker, 3 Stock. 356 ; Meldowney v. Mel-

downey, May, 1876, Chancery.
30. If the husband's cruelty is practised

for the purpose of driving his wife from
his abode, and she Hees from him to avoid

his cruelty, he is chargeable with the of-

fence of deserting his wife, and would be

so regarded by a court of equity on a ques-

tion for divorce. Ibid ; Palmer v. Palmer,

7 C. E. Gr. 88.
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31. To establish a case of desertion suf-

ficient to autliorise a divorce, it sliould ap-

pear that the wife left her iiusliand of her

own accord, without his consent and
against his will, or that without just cause

she obstinately refused to return on the

request of her husband. Jennings v. Jen-

ni)i(/s. 2 Beas. 38; Moores v. Moores, 1 C. E.

Gr. 275.

32. Desertion cannot he inferred from
the mere fact that the parties do not live

together. Ibid; Drake \. Drake, Chancery

;

Cook V. Cook, 2 Beas. 263.

33. A wife having left her liome with

the consent of her husband with the intent

of spending tlie holidays with her mother,
her subsequent change of purpose and
refusal to return will not convert such ab-

sence into a wilful desertion from the time
of leaving her home. Conger v. Conger. 2

Beas. 28(j':

34. There may be a constructive aban-
donment or separation, while the parties

continue under the same roof. Anshufzv.
Anshufz, 1 C. E. Gr. 162.

35. A voluntary separation by a. wife

from her husband, while proceedings at

his instance are pending against her for a
divorce for adultery, is not a wilful deser-

tion. 3Iarsh v. Marsh, 1 McCart. 315.

3(). A bill for divorce on the ground of

desertion, will not lie where the parties are

living apart under articles of separation
or by nmtual agreement, and where the
party seeking it has not expressed a desire

to terminate the agreement. Moores v.

Moores, 1 C. E. Gr. 275.

37. Although a wife leave her husband
without cause, if she returns he is bound
to provide her with a suital>le support.
Cory v. Cory. 3 b^ock. 400.

38. When a husband upon disagreement
with his wife, and her declaring that she
will not live with him, assents to her going
where slie chaoses, and furnishes her with
money for her sujjport, and never insists

as a condition of her support, that slie shall

perform her duties as a wife, althougii he
asks and entreats her to come back, it has
too much the character of a friendly
arrangement to be called wilful, obsti-

nate, and continued desertion. Gohlbeck v.

Goldbeck, 3 C. E. Gr. 42.

3y. Absence from the Avife for three
years, is not necessarily desertion in the
legal sense of the term. The circum-
stances and manner of the desertion must
be shown, that the court may determine
the intent. Eocjers v. Rogers, 3 C. E. Gr.
445 ; Test v. Test, 4 C. E. Gr. 342 ; I'ate v.

Tate, 11 C. E, Gr. 55.

40. A wilful and malicious refusal by a
husband to permit a wife, who is discharg-
ing her own duties, to share with him such
means of support as he may have, may be
held to be an expulsion from his home,
and constitute a desertion. Palmer v.

Palmer, 7 C. E. Gr. 88.

41. A failure to provide a sufficient
support, or even any support for the wife,

does not constitute a desertion by the hus-
band. Ibid.

42. Where the conduct of the husband
is the cause of the wife's leaving her home,
and since, has been such as to prolong
her absence for thi-ee years, such absence
is not the desertion contemplated by the
statute, and no divorce can be had. Cbr-

7iish V. Cornish, 8 C. E. Gr. 208.

43. A separation from her husband by
the wife for more than three years, though
begun by her without such reasons as

would have sufficed on h-er part to procure
a divorce from him. Held, not to entitle

him to a divorce, because of his neglect
to do anything to induce her to return.

Boidby \\Boivlby, 10 C. E. Gr. 406, 570.

44. The desertion, though wilfully begun.
Held, not to have been obstinately con- •

I

tinned, but to have been in fact made
i

compulsory against her by the conduct of
I her husband. Ibid.

45. Query. Whether a desertion by leav-

ing a wife and family in another state,

and coming to reside in this state, is a

i

desertion. Ford v. Ford, 2 Hal. Ch. 542.

Infra, III, [b).

(e) Other causes.

46. A marriage will not be annulled for

impotence. The court of chancery is

restricted in its jurisdiction in suits for

: divorce, to the legislation on the subject,

and in suits for nullity of marriage to cases

I

within the inherent and undoubted juris-

diction of equity. Anonymous, 9 C. E. Gr.

19. [Rev. p. 315, ^ 4:].

\

47. It will, outside of its statutory juris-

j

diction, annul a contract of marriage, only

I

where the contract is void; not where it

is voidable merely. Ibid.

I

48. It will declare void a marriage on
the ground of the party's intoxication at

the time of the ceremony, and that it was

I

not consummated by cohabitation. Selah
I V. Selah, 8 C. E. Gr. 185.

49. Or, a marriage performed in jest,

although the ceremony was legal. McClurg
V. Terry, 6 C. E. Gr. 225.

50. A fraudulent concealment of preg-
nancy at the time of marriage, when the
husl)and had had no connection with his

wife, and was ignorant of her unchastity,
and a child born within two and a half
months after the marriage, is such fraud
as will entitle the husband to a decree of
nullity of marriage, where he has not
acquiesced, but left his wife as soon as the
fraud was discovered. Carris v. Carris, 9
C. E. Gr. 516.

51. Neither ante-nuptial incontin-
ence, nor the mere mistake of a husband
as to the paternity of a child born after

marriage, but begotten before by another,
when he has himself been guilty of crimi-

.
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nal lewdncsH towards his wife before mar-
liajio ; nor false representations in rej^jard

to family, fortune, or external condition,
are snllieient to avoid the marriage con-
tract. Ibid. Infra, I 90.

III. I'ROCKDURE AXn PRACTICE.

(a) Pleadings.

52. A feme covert may apply for a divorce
for any cause, in her own name, without
a proi'Iiciii (())ii. ^\ iiion V. Amos, 3 Gr. Ch.
171.

53. Or, bv her next friend. Ballentine

V. Ballentine, 1 Hal. Cli. 519.

54. Bill. When a marriage is sought
to be declared void on the ground of -the

party's intoxication at the time of the
ceremony, and that it was not consumma-
ted by cohabitation, the proceeding must
be by bill, and not by petition. Selah v.

Selah, 8 C. E. Gr. 185.

55. Where the marriage is not one de-
clared originally void by the statute, and
the ease is one which cannot be considered
within its ])rovisions, as included in the
term void, the suit must be by bill. Ibid.

50. A charge in the petition, that the
defendant since his marriage hath com-
mitted adultery, without setting forth

time, place, . or circumstances, is too
general. C/utc.Ii. v. Clutch, Sax. 474.

57. A general allegation in a bill for

divorce, that the defendant within a si^eci-

iied time has committed adultery, is insuf-

ficient. The party with whom the crime is

believed to have been committed, must be
named; or if unknown, an averment to

that eflfect is necessarv. Marsh v. Marsh,
1 C. E. Gr. 391.

58. The charge must be so full and spe-
citic that the party charged may know
what he is called on to answer. It should
state the time when, the place where,
and, if known, the person with whom the
offence was committed. It is not neces-
sary to state the day, but the month and
year should be stated. Ibid.

59. A general charge that the wife is

an adulteress, is not sutticient to support
a bill for divorce. The adultery must be
designated, either by the name of the
adulterer, or by circumstances, and the
time when, and place where, it was com-
mitted. Mills V. Mills, 3 C. E. Gr. 444.

01. Bill dismissed, without prejudice to

filing a new bill for adultery with the per-

son against whom the crime was proved.
Ibid. Infra, § 122.

02. A divorce can never be granted
upon general charges in the bill, of adul-

tery with " divers persons whose names
are unknown." A bill for divorce should

not be filed upon general suspicion,
until the discovery of some spcciiic act,

or of the facts from which such act must
be inferred. Miller v. Miller, 5 C. E. Gr.
210.

03. If the name of the j^crson with whom
the adultery is alleged to have been com-
mitted is unknown, the time, place, and
circumstances must be stated, so as to
identify the offence, or the person of the
adulterer must be described, and the fact
that the name of such {)erson was un-
known at the time of filing the bill must
be proved. If the name is known it must
be stated in the bill. Jbid. See Rules ov
Chancery, ^ 158.

04. An allegation that since September,
1809, (the bill being filed in November,
1871), the defendant committed adultt;ry
with P. M. G. at a house in Amity street,

in the city of New York, sufliciently de-
scribes the offence. The time need not
be more specitically alleged. Goodwin v.

Goodwin, 8 C. E. Gr. 210.

O'l. A charge of adultery, with one C. F.
S., in the city of Philadelphia, and with
one or more yjersons in houses of ill-fame,

I

in specified cities, being all the knowledge
the complainant had at the filing of tlie

bill, sufficiently particularizes the places
and persons for the requirements of
pleading. Noel v. Noel, 9 C. E. Gr. 137.

00. A time certain as to when an al-

j

leged act of adultery was committed,
need not be stated in a bill for divorce,
when the name of the person with whom,

^

and the place at which the offence is

! alleged to have been committed, are set

forth. Black v. Black, 11 C. E. Gr. 431.

07. In such case, an allegation that the
offence was committed on different days,
in specified months of specified years,

[
will be suHicient. Ibid.

08. A^ charge of adultery, and a charge
of extreme cruelty, cannot be xuiited in

the same V)ill. Decamp v. Decamp, 1 Gr.
Ch. 294; Clutch v. Clutch, Sax. 474.

I
09. Nor is it proper to blend in one bill,

an application for a divorce, with a jirayer

for independent relief grounded on charges
which require an answerunder oath. Ibid.

! 70. A bill for a divorce may contain a
prayer for alimony, and any charge made
in the bill respecting property, which
]night affect the question of alimony, would
be proper. Ibid.

71. Charges of adultery are improper
in a bill which prays for a divorce a mensa
et thoro oidy. Snover v. Snover, 2 Stock. 261.

72. So much of the evidence as related

to acts of adultery suppressed. Ibid.

73. Answer. The statute {Rev. p. 315, §

0), directing that answers to bills of divoi'ce
" shall not be under oath ;" the answer,
though sworn to, cannot be considered as-

evidence for any purpose. Miller v. Miller,

Sax. 380; Tomkins v. Tomkins, Sax. 388..

Infra, U 150, 158.
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74. If sworn to, the defendant is not en-

titled to the benefit of it, as in other cases

in equity. Anthony v. Anthony. 3 Stock. 70.

75. Where tlie object of the suit is to de-

clare a marriage contract void, for some
cause not provided for in the act, the pro-

vision that the defendant shall not answer
luider oath, does not apply. Selah v. Selah,

8 C. E. (Jr. 185.

76. The recriminatory plea of adultery

to a petition for divorce on that ground,
must be clearly set out in tlie answer.

Jones v. Junes, 3 C. E. Gr. 33. Infra, I 140.

77. An answer to a bill for divorce on
the ground of desertion, which sets up as

a defence a general and vague charge
of cruelty on the part of the husband,
without specifying any act of cruelty, or

making auy statement from which it can
be discovered in what the cruelty consist-

ed, is radicallv defective. Moores v. Moores,

1 C. E. Gr. 27o.

78 Demurrer. A demurrer will lie to

a prayer for discovery as to the commis-
sion of adulterv. Marsh v. Marsh, 1 C. E.

Gr. 391 ; Black\. Black, 11 C. E. Gr. 431.

79. An averment that the statements
contained in the bill are made upon infor-
mation and belief, constitutes no ground
of demurrer. Marsh v. Marsh, 1 C. E. Gr.

:391.

(b) Evidence.

80. Reference to a master. It is ir-

regular to examine a witness before an-
other master. Cook v. Cook, 2 Beas. 263.

81. In a suit for divorce on the ground
of desertion, the master must report the
facts and circumstances under which
the desertion took place, and the reasons
which caused and provoked it, if they can
be ascertained. Belton v. Belton, 11 C. E.
•Gr. 449. Leaning v. Leaning, 10 C. E. Gr.
242; Stone v Stone. 10 C. E. Gr. 445 ; Tate v.

'Tate, 11 C. E. (Jr. .55. See 159th rule.
82. Complainant. Although the testi-

mony of a party is competent in divorce
cases, a divorce will never be granted upon
such testimony alone as to the cause of
divorce. Woodworth v. Woodworth, 6 C. E.
Gr. 251; Palmer v. Palmer, 7 C. E. Gr. 88;
Tate v. Tate. 11 C. E. (Jr. 55.

83. When husband and wife are living
.separately, and one seeks a divorce from the
other on the ground of desertion, the facts

relied upon to convert living separately
into a desertion, must be proved by other
testimony than the oath of the coniplaiu;
ant alone. Woodworth v. Woodworth, 6 C'
E. Gr. 251; Cummins v. Cummins, 2 Mc-
Cart. 138.

84 The uncorroborated testimony of
the complainant, as to the cause of div(M-fe,
is insufiicient to warrant a decree « vinculo.
Belton v. Belton. 11 C. E. Gr. 449.

85. The testimony of the complainant
.jis to cruelty, sujDported by the evidence of

the physicians who attended her, is suffi-

cient. English v. English, Feb. 1876, Chan-
cery ; case reversed, July, 1876.

86. A charge of adultery pleaded in re-
crimination as a bar to divorce, must be
sustained l)y other proof tiian the unsup-
ported evidence of the defendant pleading
it. Reid v. Rrid, 6 C. E. Gr. 331.

87. Defendant. When the defendant
was examined as a witness, and denied
that since his marriage he has had con-
nection with any other woman than his

wife, although his evidence is not entitled

to the weight due to the testimony of a
fair and imi)artial witness, it is neverthe-
less entitled to some weight, and in a
case of this kind is at least sufficient to

overcome tlie eifect of the evidence on
the part of the complainant. Mount v.

Mount, 2 McCart. 162.

88. The testimony of one witness uncor-
roborated, unsupported, and in its details

improbable, is not sufficient to establish

the charge of adultery, against the full and
explicit counter testimony of the person
accused and her partice.ps criminis. Berck-
mans v. Berckmans, ICE G)-. 122; 2 C. E.
Gr. 4.53; Reid v. Reid, 2 C. E. Gr. 101.

Infra. I 109.

89. Confessions. In divorce cases the
court takes the confessions of parties with
very great caution, and they are never
held sufficient without strong corrobo-
rating circumstances. Clutch v. Clutch,

Sax. 474.

90. They are competent proof of the
charge onlv when connected with other
evidence. ^Miller v. Miller, 1 {jv. Ch. 139.

91. Upon a bill for divorce on the ground
of adultery, the confessions of the defend-
ant, made under circumstances which
exclude all suspicion of an attempt to

fabricate evidence, and of any collusion
between the parties to the suit, and sus-

tained by facts irreconcilable with his

innocence, will entitle the complainant to

a decree. Jones v. Jones, 2 C. E Gr. 351.

92. A written confession of adultery,
formally sworn to before an authorized
officer, will have no weight as evidence
when made under circumstances which
compel the belief that it was not fairly

obtained or understandinglv made. Derby
V. Derby, 6 C E. Gr. 36.

93. It is not necessary that it should be
positively proved that a confession of guilt

by the wife was made through fear ; it

may be inferred from the general conduct
of the husband toward her. Miller v.

3Lller, 1 Gr. Ch. 139.

94. Partieeps Criminis. The evidence
of an alleged ])aramour, being partieeps

criminis, is weak. But neither his evi-

tlence, nor that of the woman charged
with adultery, is to he rejected on the
assumption tliat they are guilty. Berck-
mans \. Berckmans, 1 C. E. Gr. 122.

95. Parol evidence of the declarations
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of a partieeps criminis, although he has
c'oufessed his guilt, is not conipotont
evidcneo against the party charged with
adultery. Ibid.

9(). Unsup]iorted evidence by an alleged
])arainonr as to a wife's antenuptial
incontinence, is insuflicient to overcome
her positive denial. Even if fully proved,
such incontinence would be no foundation
for a divorce, nor admissible to support
proof of her subsequent adulterv. Hedden
V. Heddoi, G C. E. Gr. (Jl. Supra, ^ 51.

97. The court is reluctant to grant a
divorce on the testimony of a single witness,

uncorroborated, especially when the evi-

dence is a betrayal of a secret confided to

the w'itness, so long kept undivulged as to

render tlie witness almost par^/e^jjs cnmi-
nis. Miller v. Miller, 5 C. E. Gr. 21G.

98. Divorce, on the ground of adulter^',

will not be decreed upon the testimony of
partieeps criminis, herself notoriously un-
chaste, and in her evidence untruthful and
reckless, uncorroborated by any circum-
stances that tend to confirm the defend-
ant's guilt. Clare v. Clare, 4 C. E. Gr. 37

;

Adams v. Adams, 2 C. E. Gr. 324.

99. The testimony of a defendant charged
with adultery and of the su]:)posed adult-

erer, is competent, and in a doubtful case
must control. Mayer v. Mayer, G C. E. Gr.
246

100. Burden of proof. In a bill for

divorce a mensa et thoro, and for alimonj',

on the ground of extreme cruelty, the
complainant has the burthen of pi'oof, and
must sustain her case bj' something more
than equally lialanced testimony. Fischer
v. Fischer, 3 C. E. Gr. 300.

101. Upon a bill for divorce on the
ground of adultery, the complainant must
not only show a decided preponderance of
evidence in support of the charge, but must
prove it to the satisfaction of the court,

bevond a reasonable doubt. Berckmans v.

Berckmam. 2 C. E. Gr. 453.

102. Sufficient pi-oof. On a petition

for divorce, filed by a wife against her
husband, on the ground of adultery, when
the only proof of the guilt of the hus-
band is, that within six months after his

marriage, he was affected with venereal
disease, the evidence is not of itself suffi-

cient to justify a decree. Mount v. Mount,
2 McCart. 162.

103. When the tacts relied on are sus-

ceptible of two or more interpretations,
any one of which is consistent with the
defendant's innocence, they will not be
sufficient to establish guilt. Though it is

not necessary to prove the direct fact of
adultery, it is necessarj- to show that
adultery is the only necessary conclu-
sion from the facts of the case. Ibid.

104. Proof of the existence of venereal
disease after marriage, unexplained, is

[

proof of adulterv. Jones v. Jones, 3 C. E. i

Gr. 33, 35.
^

j

21

105. To prove adultery by circumstan-
tial evidence, two points are to be estab-
li.shed : the opportunity for the crime, and
the will to commit it. Wliere both are
established, tlu; court will infer the guilt.

Berckmans v. Berckmans, 1 C. E. Gr. 123,
2 C. E. Gr. 45:',.

106. Direct evidence is not required to
sustain the charge of adultery. Day v.

Day, 3 Gr. Ch. 444.

107. The circumstances to sustain the
charge must be such as to lead a reasonable
and just man to the conclusion that the
crime has been committed. Ibid.; Berck-
mans V. Berckmans, 1 C. E. Gr. 122, 2 C. E.
Gr. 453.

108. The testimony of a single witness
may be sufficient proof of adultery to sus-
tain a decree of divorce, though denied by
the defendant upon oath. But such effect
must depend upon the probability of the
story, the character of the witness, and the
consistency of his evidence, and perhaps
somewhat on the character of the defend-
ant. Derby v. Derby, 6 C. E. Gr. 36. Supra,

I.
88.

109. The proof of adultery, to justify a
decree for divorce, must not only be clear
and direct, but it must be entitled to, and
command l)elief. Clare v. Clare, 4 C. E.
Gr. 37.

110. Where, upon a bill for divorce on
the ground of adultery, the direct evi-

dence, though insufficient of itself to sup-
port the charge, is sustained by the proved
habits and character of the accused, as Avell

as the strong probability of corroborative
facts, the complainant is entitled to a de-
cree. Adams v. Adams, 2 C. E. Gr. 324.

111. What facts held sufficient to prove
defendant guiltv of adultery. Flavell v.

Flavell, 5 C. E. 'Gr. 211, 7 C. E. Gr. 599

;

Bray v. Bray, 2 Hal. Ch. 628 ; reversing, 2
Hal; Ch. 506.

113. The facts proven must be such as
caimot be reconciled Avith probability and
the innocence of the parties. Berckmans
v. Berckmans. 1 C. E. Gr. 122, 2 C. E. Gr.
453.

114. Mere imprudence, indiscretion, or
folly, is not conclusive evidence of guilt.

The mind of the court must be satisfied,
that there was an intimacy between the
parties entirely inconsistent with the duty
which a virtuous wife owes to herself and
to her husband. Ibid.

115. What is insufficient proof of deser-
tion. Lewis V. Lewis, 2 Hal. Ch. 22; Ford
v. Ford, 2 Hal. Ch 542.

116. The evidence in this case. Held, to

indicate a separation, from her husband,
by the complainant, desired and sought l)y

her, and no intention on his part to desert
his wife: Belton v. Belton, 11 C. E. Gr. 449.

117. In a suit for divorce for desertion,

the desertion must appear from the facts
sworn to. Stone v. Stone, 10 C. E. Gr. 445.

118. On a bill for divorce, proof that the
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parties charged were together in a place

where, and at a time when, it was possible

for them to have been guilty of adultery, is

not sufticient to warrant a decree ; nor will

this defect of proof 1)C snppHed by evi-

dence that defendant had many years be-

fore lived in concubinage witli a married
man. Larrison v. Larrhon, 5 C. E. (Tr. 100.

119. Evidence sullkicnt to establish the

fact that the defendant and her house are

of ill-repute, is not suflicient to entitle the

complainant to a decree of divorce for

adultery. Millpr v. Miller, 5 C. E. Gr. 216

120. Nor where the only evidence is of

witnesses who swear that the defendant
" deserted," the complainant. Leaning v.

Leaning. 10 C. E. Gr. 241.

121. Variance. Proof of adultery with

A. will not sustain a charge of adultery

with B. ; nor will proof of adultery with

a person whose name was known to the

complainant sustain a charge of adultery

with a person whose name is alleged to be
unknown. 3Iiller v. .Wllcr. 5 C. E. Gr. 216.

121f/. The precise time of the adultery,

stated in the bill, is not necessary to be
proved, provided the variance is not so

great as to mislead the defendant. Ibid.

122. Where the charge is of adultery

with divers persons, whose names were
unknown, and the only proof is of adul-

tery with one person who was well known,
the variance is fatal. Mills v. Mills, 3 G. E.

Gr. 444. Supra, l 61.

123. It is not necessary that the ofience

should be proved in time and place as

charged in the bill. The mind of the court
must be satisfied that actual adultery
"has been committed, but if the circum-
stances establish the fact of general cohab-
itation, it is enough, although the court
may be unable to decide at what time the
offence was committed. Berckmans v.

Berckmams, 1 C. E. Gr. 122.

124. "Where, upon a bill filed by the
wife, for a divorce, a mensa, et thoro, on the
grounds of cruelty and desertion, if it ap-
pears from the evidence, that the defendant
had a former wife, living in Scothmd. at the
time of the marriage with comidainant, a
case is presented entirely difl'erent from
that made by the bill, and no decree can
be made. Zule v. Zule, Sax. 96.

125. A variance as to time, place and
person, is fatal. Prince v. Prince, 10 C. E.
Gr. 310.

125a. All such parts of depositions as go
to prove matters not ])ut in issue by the
pleadings, ordered stricken out. Miller v.

Miller, Sax. 386; reversed, Nov. 1833.

(c) Decree and its effect.

126. In case of a divorce for a prior mar-
riage, the complainant would be entitled to

the property she possessed before the sup-
posed marriage, if it remained undisposed
of, or unexpended. Zule v. Zule, Sax. 96.

127. A decree for a divorce a, mensa et

thoro, directing an annuity to be paid to

the wife, and that it should be a lien from
its date upon the husband's lands, is a
judgment, as to the counsel fee and costs,

but is not a judgment so as to bind lands in

respect to the annuity. Vrcelaud v. Jaco-

bus, 4 C. E. (Ir. 233.

128. A party to a collusive divorce ob-

tained in an(jther state, is bound by the

decree, and can take no advantage of any
fraud in the proceedings. Nichols \ Nichols,

10 C. E. Gr. ()0 Supra, I 9.

129. When a decree of divorce has been
acquiesced in for several years, and the
plaintiff has again been married, the court
will not disturb the decree for the purpose
of giving alimony. Such intervention

should be based on public policy, but no
such reason should suffice where, after an
acquiescence in the decree for four years,

an innocent person is married, and the
opening of the decree would involve her in

distress, and perhaps disgrace. Ibid.

130. A decree obtained in tlie court of

another state, Avhere such court had no
jurisdiction over the person of the defend-
ant therein, is void. Hedden v. Hedden, 6

C. E. Gr. 61, 62.

130a. So, where the defendant's residence
was known, and the on\y notice given was
bv advertisement. Doughty v. Doughty,
May, 1876.

IV. Defences.

131. A notice served on the wife by the

husband, after the institution of proceed-
ings against him for a divorce, requesting

her to return, can avail nothing in his

defence. Graecen v. Graecen, 1 Gr. Ch.

459.

132. Mental derangement, as a de-

fence to a charge of adultery, not sustain-

ed. Hill v. Hill. May, 1876, Chancery.
133. The presumption must be, if the

wife absent herself from the home of her
husband pending a suit against her for

adultery, that such separation is by his

procurement or with his assent. Marsh v.

Marsh, 1 McCart. 315.

134 Desertion is a question of inten-
tion. It is the intent which constitutes

the offence. Any circumstances which
render it necessary or proper that she
should reside elsewhere than with her hus-

band, is a valid defence to a charge of de-

sertion. Ibid.

135. The conduct which will justify the
wife in abandoning her husband, must
be such as would constitute a ground for

divorce or alimony. Moores v. Moores, 1

C. E. Gr. 275.

136. By law, a man is not justified in

deserting his wife because she is extrava-
gant or lazy, or swears, or uses coarse Ian-
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guage, or is sickly, fretful or of violent

temper, or because she wreaks her tenijier

or showers her coarse or ])rofane language
upon him, and thus makes his life uneoin-
fortahle. These are not crimes, hut in-

firmities and defects, which, in conside-

ration of law, a husband undertakes to

put up with when he takes his wife for

better or worse. Boyce v. Boyce, 8 C. E.

Gr. 337, 9 C. E. (ir. 588.

137. Query. Whether desertion would
be a valid plea to a l)ill for divorce on the
ground of adultery. But, admitting that

it would, it is necessary that such deser-

tion should e.xist for the iminterrupted
period of three vears. Adam? v. Adams,
2 6. E. Gr. 325; Hedd.en v. Hodden, 6 C. E.

Gr. 61.

138. Refusal by a wife of marital inter-

course with her husband, does not justify

him in deserting her. Reid v. Reid, 6 C.

E. Gr. 331.

139. When in a suit for divorce adultery
is pleaded in recrimination, the acts of

adultery must be designated and specitied

in the same manner required in a bill or
petition for divorce for adultery. Ibid:

Supra, I 76.

140. Although delay in bringing a suit

for divorce, after the discovery of the com-
mission of the offence which is the ground
of the divorce, of itself constitutes no bar,

yet it is a circumstance always open to ob-

servation, and may, and in many cases
ought to determine the court against
granting relief Cummins v. Oummins, 1

McCart^ 315; 2 McCart. 138; Chapmmi v.

Chapman, 10 C. E. Gr. 394.

141. There is, however, a ditference in

the application of the principle as against
the husband or the wife—as against the
latter the delay will rarely furnish evidence
of condonation or connivance. Ibid.

142. It is in accordance with the sound-
est principles of public policy and of
morality that a wife, while living in a state

of sep;iration from her husband silently

submitting to her wrongs, shall not be
debarred by any lapse of time from the
protection to which she might otherwise
be entitled whenever the husband shall

disturb her peace by an attempted exercise
of his marital rights. Ibid.

143. In the investigation of a wife's guilt,

the conduct of the husband is always re-

garded as a iiiost significant circumstance.
So long as there is reasonable doubt of her
guilt, or a hope of her innocence, the
husband's forbearance is both excusable
and laudable. But when the husband
claims to hold satisfactory proof of his

wife's guilt, his delay to prosecute is strong
evidence in the wife's fiivor. Berckmans v.

Berckmans, 1 C. E. Gr. 122 ; 2 C. E. Gr. 453.

144. Collusion. A husband who con-
nives at or assents to adultery by his wife

with one person, wnll be deemed as assent-

ing to it with others, and will not be

entitled to a divorce for a subsequent act
of adultery with a different pers(m. It

will not aifect the case, that the act of
adultery at which the husband connived,
was not committed. Hcddon v. tl'ddcn, 6
C. E. Gr. 61.

145. If a husband sees what a reasona-
ble man could not see without alarm, or
if he knows that his wife has been guilty
of ante-nuptial incontinence, or if he has
himself seduced her before marriage, he is

called upon to exercise peculiar vigilance
and care over her, and if he sees what a
reasonable man could not permit, and
makes no effort to avert the danger, he
must be supposed to see and mean the
result. Ibid.

146. He is not discharged from the exer-
cise of such vigilance by the fact of his

having deserted his wife and all his mari-
tal obligations for three years, or his

having obtained a divorce in another
state. If the mari'iage relation exists in

this state, so that he can complain of a
violation of its obligations, he cannot
claim advantage of his wife's incontinence,
when caution on his part would have pre-

vented it. Ibid.

147. Condonation. A divorce cannot
be had on the ground of adultery if the
husband has been reconciled to his wife

after the adultery conimitted by her, or
knowing it retained her after she has com-
mitted adultery. Marsh v. Marsh, 2 Beas.
283 ; Drake v. Drake. Chancery, cited in

Cook V. Cook, 2 Beas. 263.

148. On a bill filed by a wife against her
husband for a divorce on the ground of
adultery. Held, that if the wife, having
knowledge of the adultery, or reason to

believe it, continued voluntarily to live

with her husband, except for imperative
reasons, it constitutes a condonation of the
offence, and she is not entitled to a di-

vorce. Stevens v. Stevens, 1 McCart. 374.

149. When it appears that the wife has
continued to live with the husband after

the offence charged is proved to have been
committed, there should be facts or cir-

cumstances to show that the offence has
not been condoned, or a clear, express and
unequivocal denial by the complainant of

knowledge of the husband's infidelity dur-

ing the continuance of their cohabitation,

and a report of the master adverse to the
condonation. Ibid.

150. An act of adultery committed by
the husband and forgiven for years, should
not be held to compel the husband to sub-

mit, without redress, to the faithlessness

of his wife. It is better to hold that when
the erring party is received back and for-

given, the marriage contract is renewed,
and begins as res integer, and that it is for

the party, and not for the courts, to forgive

the new offence. Jones v. Jones, 3 C. E.

Gr. 33.

151. A voluntary agreement between
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husband and wile to live separate, is no
bar. Moorfx v. Moored, 1 C. V.. ( ir. 27G. See
Emery v. ycif/JifKiur. 2 Hnl. 142.

152. Recrimination (if n charge of adul-

tery, not su.stained. Flavell v. Flavell, 5 C.

E. Gr. 211,7C. E. Gr. 599.

V. Alimony and Maintenance.

(a) Pendente lite.

15,3. Upon a bill for a divorce, the court
will, at its discretion, make an allowance
to the wife for her maintenance pendente

lite, and also for counsel fees, whether
she be complainant or defendant in the

suit. Amos V. J)iws, o Gr. Ch. 171 ; Pater-

son V. Paterson. 1 Hal. Ch. 389 ; Vreeland v.

Vreekmd, 3 C. E. Gr. 43.

154. The allowance to the wife will be
moderate. No inducement should be
held out for the oppression of the hus-
band. Ibid.

155. Alimony allowed the wife pending
a suit by the husband for a divorce for al-

leged adultery, on the denial by the wife,

under oath, of the adultery. Bray v. Bray,
2 Hal. Ch. 27 ; Marker v. Marker, 3 Stock.
25f). Ante, 'i 73.

156. The answer of the wife should be
put in without oath; and the denial of
the adultery should be introduced in the
petition for alimony, and the petition be
under oath. Ibid.

157. If the"answer is sworn to, it may be
used as an affidavit on a motion for ali-

mony pendente lite. Anthony v. Anthony,
3 Stock. 70.

158. On a motion for a\\\wo\\\ pendente
lite, on bill by the wife for divorce from
bed and board on the alleged ground of
cruel treatment, and answer hied and affi-

davits taken on both sides, it is proper for

the court to look into the merits of the
case as thus far disclosed. Beqhie v. Begbie,
3 Hal. Ch. 98. Infra, | 173.

159. The wife left her husband's house
without his knowledge, and took the two
children of the marriage with her; and
liled a bill for divorce from bed and board,
on the alleged ground of cruel treatment

;

and applied for alimony pendente lite. Tlie
bill showed no sufficient cause for her
leaving the house at the time when she did
leave it. The court refused alimony, and
said it would not be allowed unless, on her
going back, with the children, to the hus-
band's house, and oflering to take her
place in the family, he should refuse to
receive her. Ibid.; Martin v. Martin, 4 Hal.
Ch. 563. Infra, i 173.

160. The complainant filed his bill for
divorce against his wife, on the ground
of desertion for live years. The de-

fendant, by her answer, admits that she
had left the com])lainant's house, and
alleges that she did so because her hus-
band kept lewd women in the house, and
cohabited with them. The defendant, after

putting in her answer, filed her petition,

alleging the same facts contained in her
answer, and applied for counsel fees to

conduct her defence and alimony pendente
lite. The complainant put in an affidavit

denying the allegations in the petition.

The court allowed the wife a counsel fee

and alimony pendente lite. Marker v. Mar-
ker, 3 Stock! 256.

161. The court regard the institution
of a suit for divorce by the husband
against the wife as a sufficient cause *for

allowing a separate maintenance, and the
allowance is made upon the principle that
it would be improper for the parties to co-
habit during the pending of such suit.

Marsh v. Marsh. 1 McCart. 315.

162. The defendant having an income of
$800 a year, alleged to be from the bounty
of his daughters, to whom he had trans-

ferred, before his marriage, property to the
value, as he alleges, of 8142,000, but which
transfers appeared to have been made for

his own benefit, and the defendant ap})ear-

ing to be as well able to provide for his

wife's maintenance as at a former time,
when he had proposed a separation, and
ofli'ered to pay her $1200 a year, and the
complainant's income from her separate
estate being considered, alimony was al-

lowed, from the time of moving therefor,

at the rate of S<')00 a vear, pendente lite.

Finn V. Finn, 11 C. E. Gr. 290.

163. In an application for alimony pen-
dente lite, the case nnist be taken most
strongly, against the petitioner. The bur-
then of proof is upon her. Walling v.

Walling. 1 C. E. Gr. 389.

164. On a bill ft)r alimony and mainte-
nance, a motion for alimony pendente lite

and counsel fee for complainant's counsel
may be denied, if the case as it appears at

the time of the making of the motion
shows that there is no foundation for the
bill. Dougherty v. Dougherty, 4 Hal. Ch.
540.

165. After petition for divorce, on the
ground of abuse and ill treatment, a mo-
tion to allow a counsel fee and mainte-
nance pendente; lite refused against a partj'

who had been declared a lunatic by the
court. McEwen v. McEwen, 2 Stock. 286.

166. When it appears, to the satisfaction

of the court, that the proceedings have
not been instituted by the wife in good
faith for the purpose of obtaining a di-

vorce, but for the mere purpose of collect-

ing money from her husband, or compel-
ling him to support her, alimony will be
denied. Kirrignn v. Kirrigan, 2 McCart.
146.

167. Alimony, under the circumstances,
refused. Anthony v. Anthony, 3 Stock. 70.
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1G8. The court may make tlie allowance
either with or without a reference to a
master. Amos v. Amos, 3 Gr. Cli. 171.

(b) Permanent.

170. The court, under tlio statute (Rev.

p. 318, I 20). has original jurisdiction to

allow alimonv. altlu)Uj;h there is no decree
for divorce/ iV///('r "v. Miller, Sax. 386;
Melomj V. Melony, Sax. 389.

171. Quertf. Whether the court will en-

tertain a bill for alimony independent of

the statute, except as incidental to some
other relief. Cory v. Cory, 3 Stock. 400.

171a. The statute confei's jurisdiction

for alimony, and the power of the court to

grant relief is contined to the cases men-
tioned in the statute. Ibid.

172. The court of chancery has no power
to decree alimony, except as incident to

divorce, except in the single case provided
for by the 20th section of the statute. Yule
v. Yule, 2 Stock. 138 ; Rockwell v. Morgan,
2 Beas. 119 ; Anshutz v. Anshutz, 1 C. E.
Gr. 162.

173. Although the wife voluntarily left

her husband's house, but afterwards offered

to retvn-n
;

yet where he has separated
himself from her, and refuses to provide
for her : the court ought to order a suitable

maintenance to be provided for her by her
husband. Miller v. Miller, Sax. 386. Supra,

I lo_9

1/4. Where a husband actually drives
his wife from himself and his house, or, by
his cruel and abusive treatment, compels
her to leave it for her safety or comfort, it

is an abandonment and separation by him,
and would entitle her to support and main-
tenance. Starkey v. Starkey, 6 G. E. Gr.
135.

175. But where the wife leaves her hus-
band and his home, and goes and con-
tinues to reside elsewhere, this is prima
facie abandonment by her, and she must
show clearly that her going away was
compulsory. Ibid.

176. Tlie abandonment or separation on
the part of the husband, as well as the re-
fusal to support the wife, must be charg-
ed in the bill and be sustained by the
proof. Anshutz v. Anshutz, 1 C. E Gr. 162.

177. While the parties continue to live

together, no measure of unkind or harsh
treatment, which will not constitute valid
ground for a divorce, w-ill entitle the wife
to alimony. Ibid.

178. In a suit between husband and wife,

whether the wife be the complainant or
defendant, as a general rule, the wife, as a
privileged suitor, is entitled to costs and
alimony. The rule originally rested upon
the principle, that the husband having, by
the marriage contract, the entire control
of the wife's property, she was destitute of
means for her own protection. The statute
has changed the connnon law, and secures

to the wife the ownership and disposition
of property she may have at the time of
her marriage, or may afterwards acquire.
The question now properly is—whether
the wife has property independent of her
husband, and the court will exercise its

discretion in the allowance of alimony
and costs, having respect to the circum-
stances of the parties. Marker v. Marker,
3 Stock. 256.

180. If a husband who has ample means
takes his wife to a retired country tavern
against her wishes and protest, and, in
her absence, and without her knowledge,
leaves the place, with all his baggage, and
neither communicates with her, nor pro-
vides for her support, it is such abandon-
ment and separation as, if without jus-
titiable cause, will entitle her to a decree
for support and maintenance. Boyce v.

Boyce, 8 C. E. Gr. 337, 9 C. E. Gr. 588.

181. A mere allegation that the hus-
band does not " provide his wife with sup-
port," will not entitle her to relief. Davis
V. Davis, 4 C. E. Gr. 180.

182. All the facts upon which an order
for alimony is founded, must be proved.
The order must not rest upon mere pre-
sumption or coniecture. Walling v. Wal-
ling, 1 C. E. Gr. 389.

183. The usual course, is to refer it to a
master, to ascertain and rej^ort what
ought to be paid for the wife's support. But
testimony having been taken, and the mat-
ter debated on the hearing, and neither
party requesting a reference, the allowance
was fixed by the court Miller v. Miller,

Sax. 386 ; Cory v. Cory, 3 Stock. 400 ; Wal-
ling V. Walling, 1 C. E. Gr. 389.

184. Articles of separation signed by
the parties, are no bar to the claim for

alimony. Miller v. Miller, Sax. 386.

185. There is no fixed general rule by
which to graduate the allowance for ali-

mony, but every case must depend very
much on its own peculiar circumstances.
Richmond v. Richmond, 1 Gr. Ch. 90.

186. The allowance will not be graduated
solely by a regard to the actual rents and
profits of the defendant's estate at the
time ; nor by the actual wants of the com-
plainant, ibid.

187. The defendant's property must be
estimated by its value at the date of the
master's report, and not by its value at the
time of filing the bill. Ibid.

188. In fixing a yearly sum for alimony,
after final decree for divorce from bed and
board, the large and valuable real estate

of the husband ought not to be regarded
as an ordinary farm, in judging of his

property. The defendant should be called
on to change the character of his invest-

ment.s, if such change is requisite, to make
suitable provision for his wife. Close v.

Close, 10 C. E. Gr. 43.5 ; affirmed, 1876.

189. Whether the amount of proj^erty

settled by a husband upon his wife, in ad-
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justing a suit for divorce, is greater than
was reasonable, cannot be examined into,

if he was of sufficient capacity to malvC

the conveyance and to adjust the difficul-

ties between himself and his wife. Dixon
V. Dixon, 7 C. E. Gr. 91.

190. Prior to the statute of 1858, alimony
as allowed by the ecclesiastical law of

England was confined to cases of divorce

a mensa et thaw, and being allowed for the

continuance of the separation, and with

reference to a reconciliation, was given in

the form of periodical payments of income,
and not of a gross sum in full of future

claims. The nature and principles of the

provision due to the wife under our statue,

are essentially diflerent from those allowed

by the ecclesiastical law in cases of limited

divorce. Calame v. Odame, 9 C. E. Gr. 440
;

10 Id. 548.

191. The husband having deserted his

wife, and while living in an adulterous
connection in another state, jjroposed to

make over to his wife, who remained here,

certain property in this state, and to pay
also the sum of S2,000, as her portion,

upon a separation between tliem ;
which

otter, being accepted by the wife, he re-

fused to fulfil. Upon a bill for divorce,

and for alimony and maintenance, his

own estimate and offer were adopted by
the court, and a decree was made accord-

ingly for the conveyance of the property
and the payment of the nione}'. Ibid.

192. Under the statute of this state,

alimony cannot be given in a gross sum,
nor in a portion of the real estate of the
husband. Ibid.

193. Decreed, that the husband allow
the wife one hundred dollars jier annum,
in half-yearly payments, until the further

(.)rder of the court ; that he give security
for tlie payment thereof, and pav the costs

of the suit. Miller v. Miller, Sax.' 387.

194. Query. Does the statute of New-
Jersey [Rrv. p. 317, I 19) authorize any
further process to enforce a decree for tlie

alimony and maintenance of the wife, and
the maintenance of the children, than a
sequestration. Richmond v. Richmond, 1

Gr. Ch. 90.

195. Either party may apply for an
alteration in the allowance. Miller v. Mil-

ler, Sax. 387 ; Amos v. Amos, 3 Gr. Ch. 171.

196. Application to increase or diminish
the allowance may be made by petition.
Snover v. Snover, 2 Beas. 261.

VI. Custody and M.\i.ntenance of Minor
Children.

197. Upon evidence of extreme cruelty,

though not a case of the most aggravated

character, a separation decreed for the
term of three years ; and the child being
of tender years, committed to the custody
of the mother. Clutch v. Clutch, Sax. 474.

198. Where, upon a decree for a divorce,

the children are placed by the court under
the charge of the mother, the allowance
for their maintenance will be such that

the children may be fully maintained in a
nmiuier corresponding with the condition
in life of the lather. The court, in plac-

ing the children under the charge of the
mother, mean to impose upon her no
burden of a pecuniary character. Rich-
mond V. Richmond, 1 Gr. Ch. 90.

199. Tt seems that this court has the
power at any time, on a change of circum-
stances, to vary the allowance by increas-

ing or diniinishing it. Ibid.

200. On bill by a wife against her hus-
band for alimony and maintenance, and
for the support and maintenance of their

child, and answer put in by the husband,
and petition filed by the complainant for

a proper allowance until the final termi-

nation of the suit, and for an order direct-

ing the defendant to pay a proper sum
for counsel fees and to defray the expenses
of the suit, the court, under the circum-
stances of the case, made an order direct-

ing the husband to pay two dollars and
fifty cents a week towards the support of

the child and the complainant while she
should keep the child, till the further

order of the court ; but made no order as

to counsel fees and expenses of the suit.

Ballentine v. Ballentine, 1 Hal. Ch. 471.

201. On a bill by a wife, who had left the

husband's house and taken with her their

only child, a son of fifteen months old, an
order was made that the husl)and pay her
$2.50 a week for the support of said child

and herself while she kept the child, until

the further order of the court. Valentine

V. Valentine, 4 Hal. Ch. 219.

202. Custody of the children adjudged to

the mother. Thomas v. Thomas, 5 C. E.

Gr. 97. See State, Baird v. Torrey, 3 C. E.

Gr. 194, 4 Id. 481 ; Landis v. Landis, 10 Vr.

;

Snover v. Snover, 2 Stock. 260 ; 2 Beas. 261

;

2 C. E. Gr. 85.

202a. A promise before marriage by the

mother, a Protestant, to a Roman Catholic

priest, that the children of the marriage
should be brought up in the Roman Cath-
olic faith, such promise being exacted be-

fore he would perform the ceremony, can-

not control or influence the action of the

court. Enf/lish v. English, Feb. 1876, Chan-
cery ; case reversed, June, 1876.

203. No allowance made where the child-

ren are grown up. Amos v. Amos, 3 Gr.

Ch. 171.

204. Allowance to cease when a daugh-
ter attained eighteen years. Snover v. Sno-

ver, 2 Beas. 261, 263 ; S. C. 2 C. E. Gr. 85.

205. Costs allowed complainant. Mil-

ler V. Miller, Sax. 387 ;
Richmond v. Rich-
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mond, 1 Gr. Ch. 90. 97 ; Snover v. Snover, 2

Stock. 261 ; Cory v. Cory, 3 Stock, 4(10, 403.

200. Co.sts denied defendiint. Ballentine

V. Ballentine, 1 Hal. Cli. 519 ; Anshutz v.

Aashutz, 1 U. E. Gr. 162, 166.

207. Co.sts denied both parties. Snover
V. Snover, 2 Beas. 261.

208. Counsel fees allowed on applica-
tion for alimony. Patcrson v. Paterson, 1

Hal. Ch 389 ; Anthony v. Anthony, 3 Stock.
70 ; Walling v. Walling, 1 C. E. (ir. 389.

209. Counsel fees refn."^od. Ballentine v.

Ballentine, 1 Hal. Ch. 471 ; Dougherty v

Dougherty, 4 Hal. Ch. 540 ; McEwen v. Mc-
Ewen, 2 Stock. 286 ; Vreeland v. Vreeland,

3 C. E. Gr. 43.

DOMICIL.

1. A doniicil is " a residence at a partic-

ular place, accompanied with positive or
presumptive proof of continuinj^j there for

an unlimited time." State, Beckett v. Col-

lector of Bordentoivn, 3 Vr. 192, 194, Beasley,

C.J.
[

2. A residence in law once obtained,
continues without intermission until a
new one is gained. Cadwallader v. Howell,
3 Harr. 138.

3. Such new residence cannot be gained
while the family continues here, although
they may be at a railroad depot with their
goods, and actually removing. Bonnell v.

Dunn, 4 Dutch. 153 ; case reversed, 5

Dutch. 435. Attachment. § 29.

4. A person having a fi.xed domicil in
another state, coming into this state for

part of the year with his family and ser-

vants to reside at a house owned by him
here, does not thereby cliange his domicil,
and become an inhabitant of this state.

State v. Ross. 3 Zab 517.

5. For the purposes of succession,
domicil is not lost by a very long residence
abroad, even where there is strong doubt
of an intention to return. White v. Brown,
1 Wall. Jr. 217.

6. The actual domicil of the wife, where
the husband is confined in the prison of
another state, is not the legal domicil of
the husband ; nor can it be regarded, con-
trary to the fact, as his actual residence
within the meaning of the statute regulat-
ing the service of process. McPherson
V. Housel, 2 Beas. 35.

'

7. The status of each individual is gov- I

erned by the law of his domicil. Petrie v. !

Voorhees, 3 C. E. Gr. 285. I

See Attachment, I, ih). Conflict of
L.iws, 1^ 18, 19, 21, Divorce, I, Executors

;

AND Ad.MINISTR.^TORS.
i

DONATIO CAUSA MORTIS.

1. To constitute donatio caiisa mortis,
there nuist not only be a clear intention to
give, but an actual delivery at the time
of the alleged gift. Egerton v. Eqerton, 2
C. E. Gr. 419.

2. The giving of one's own promis.sory
note or acceptance, will not constitute
doncdio causa mortis. It is otherwise with
the gift of a note, acceptance, or bond of
a third party, winch may pass by en-
dorsement or delivery. Ibid.

3. Where a decedent shortly before his
death, delivered to his son a bill for grain
sold, at the same time telling him to col-
lect it and take care of it, it is not a gift.

Prickdt V. Pricked, 5 C. E. Gr. 478.
4. A verbal direction by a testator dur-

ing his last illness, that after his death his
widow should have a certain wagon then
unfinished and not paid for. will not
authorize the executor, after the testator's
death, to deliver the wagon to the widow.
Roberts v. Wills, Spen. 591.

See Executors axd Administrators,
Gifts.

DOWER.

I. Of what Lands.

II. Seisin of the Husb.\.nd.

III. What will Bar Dower.

(a) Jointure.

(6) Divorce.

(c) Release.

(1) During coverture.

(2) After 'the death of the hus-
band.

{d) Devise.

IV. Rights and Duties of the Widow.

V. Assignment.

VI. Recovery.

(a) At law.

[b) In equity.

I. Of what Lands.

1. A widow is entitled to dower in lands
of her husband, notwithstanding an in-

quest and judgment against him, under
the revolutionary confiscation acts. Cozens
V. Long, Pen. 764 ; Stockton v. Slack, Pen.
766.
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2. A widow is entitled to dower in wild
or unimproved lands. Brown v. Richards,

2 C. E. Gr. 32; Doughtij v. Doughty, 2 C. E.

Gr. 38.

3. In the excess of partnership real

estate, over and above what may be
required for the payment of partnership

debts. Uhler v. SempJe, 5 C. E. Gr. 288.

4. In a devise to a husband defeasible on
the death of any of a testator's heirs with-

out issue. Kennedy v. Kennedy, 5 Dutch.
185.

5. In an estate in fee tail. Id. 188.

6. In an estate determinable on a

brother of the husband becoming compos
mentis, although the husband died hefore

such brother. Jackson v. Berry, 3 Hal. 241.

7. In m^ines and quarries actually

opened and worked during her husband's
lifetime. Reed v. Reed, 1 C. E. Gr. 248,

249.

8. In clay banks. Rockwell v. Morgan,
2 Beas. 384, 389.

9. In the excess, where executors were
required to sell lands for the payment of

debts, and more land was sold than was
necessaiy. Cook v. Cook, 5 C. E. Gr. 375.

10. When partition can be made of

lands wherein an estate in dower is had,
the dowress retains her estate as it was
before. If dower has not been assigned,

she retains the right to have it assigned.

If an assignment has been made, she
retains the part set ofi" to her unaffected
bv the partition. Haidenback v. Conkright,

8"'C. E Gr. 407. Infra, § 92.

11. After a valid partition into three
shares, she can only receive dower in the
share allotted to her husband. Lloyd v.

Conover, 1 Dutch 47.

12. If no valid partition was made in the
husband's lifetime, she is entitled to have
one-ninth of the whole tract set off as her
dower. Ibid.

13. She is entitled to dower in an equity
of redemption. Montgomery v. Bruere,

2 South. 865, (a) ; Thompson v. Boyd, 1

Zab. oS; 2 Zab. 543; Hartshorne v. Harts-
horne, 1 Gr. Ch. 349 ; Ely v. Perrine, 1 Gr.
Ch. 396; Opdyke v. Bartles, 3 Stock. 133:
Brown v. Richards, 2 C. E. Gr. 32.

14. If land is sold under a prior mort-
gage, in which the wife joined, and the
husband is dead at the time of foreclosure
and sale, the court will protect the widow's
thii'ds to the surplus, against a mortgagee
whose mortgage she did not unite with
her husband in executing. Hinchman v.

Stiles, 1 Stock. 361, 454.

15. A. mortgaged land to B., and after-

wards sold and conveyed the land (subject
to the mortgage,) unto C. who failed, and
his assignee sold and conveyed the same
to D. C. died leaving the mortgage
unsatisfied. After C.'s death, D. purchased
also the mortgage, and the bond to secure
the debt for which the mortgage was given.
Held, that the widow of C. is not entitled

to dower in the said land. Woodhidl v.

Reid, 1 Harr. 128.

16. The widow of a mortgagor (having
united in the mortgage) is not entitled to

dower against the mortgagee, or those
claiming under him, although the equity
of redemption of the husband has, by
release or conveyance, been united to the
legal title of the mortgagee. Eldridge v.

Eklridge, 1 McCart. 195. ^Infra, ? 147.

17. The mortgagee, having purchased
the equity of redemption, has united the
equital)le title of the mortgagor to his own
legal title. He holds the legal estate by
virtue of the mortgage ; and when the wife
is a party to the mortgage, or the mort-
gage is given prior to coverture, she can
only claim her dower subject to the mort-
gage, and that not at law, but in equity
only. Ibid.

18. If she seeks to enforce her legal right

to dower she can do so onl}' hy redeem-
ing the mortgage. Ibid.; Chiswelly. Morris,
1 McCart. lO'l.

19. If the purchaser of the equity of
redemption take an assignment of the
mortgage, the debt is not thereby merged
or extinguished, and the widow is entitled

to her dower in the equity of redemption
onlv. subject to the mortgage. Hartshorne
V. Hartshorne, 1 Gr. Ch. 350. Infra, 1 126.

20. On a bill filed to recover dower in

a lot of land which had been purchased
by the husband of the p)laintiff. subject to

a mortgage given by a former owner, it

appeared that the equity of redemption had
been sold by the sheriff, in the lifetime of
the husband, oil an execution against him,
to a purchaser who afterwards paid the
mortgage debt but took no assignment of
the mortgage, yet caused it to be cancel-
led of record, and afterwards transferred

the title and the bond and mortgage to the
defendant. Held, that if the purchaser of
the equity of redemption had taken an as-
signment of the bond and mortgage, and
thus become clothed with the rights of the
mortgagor, and seised of his estate, it

would have constituted a valid defence to

an action of dower at law. Chiswell v. Mor-
ris, 1 ISIcCart. 101.

21. The purchaser of the equity of re-

demption having cancelled the mortgage,
thus manifesting an intention to extin-

guish it, and not to rely for protection
on the title of the mortgagee, has deprived
himself of all defence at law against the
claim for dower. Ibid.

22. The hu.sband having given bonds for

the payment of certain sums of money,
he and the wife joined in executing mort-
gages for the security of the same. The
several obligees instituted actions on their

respective bonds, obtained judgments,
sued out execution, and the mortgaged
premises being seized, were sold by the
sheriff. Held, that the lands remained, sub-

ject to the wife's right of dower, in the
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hands of the purchaser at the sheriff's sale.

Harrison v. Kl(lri(l<j(', 2 Hal. o\Yl, 4()S.

23. J)()\ver is paramount to the title of ii

purchaser at a sherilf's sale during;- tlie

life time of the husband, on execution
against him. Jli/att v. Aclcersun, 2 (ir. 564;
ChhwcU V. MorrU, 1 McCart. IDl.

24. And paramount to a jud.L;ment ob-

tained for a legacy, in lands charged in

hands of the devisee (the husband of the
demandant) with the payment of such
legacy. Lloyd v. Conover, 1 Dutcli. 47; but
see Hayes v.' Whitall, 2 Beas. 241, 244.

25. And paran^ount to the titl(> of a pur-
chaser under a sale of the orphans court
to pay debts, made by the widow as ad-
ministratri.x. »SV/) v. Lawrence, 2 Harr. 442.

See Tlio))ipson v. Egbert, 2 Harr. 45t».

See An.\TEMENT, ^ 13, Aliens, ^ 11.

II. Seisin op the Husband.

20. It is only necessary to prove a seisin

of the husband during coverture, the title

under which he held is not in issue. Shep-
pard V. Wardcll, Coxe 452; Woodhull v.

Reid, 1 Harr. 128, 132.

27. A deed from a person having the
previous possession, purporting to convey
the premises in fee simple to the husband,
and a possession of the husband for three
years under such deed, are prima facie
evidence of the seisin to entitle the de-
mandant in dower, to recover, unless re-

pelled bv the proofs of the tenant. Griggs
V.Smith, 7 Hal. 22.

28. A seisin by the husband for any pe-
riod, of time during the coverture, however
short, will be a sufhcient foundation for

the title to dower, unless it be a transi-
tory seisin, as it is called, or a seisin for

an instant, as where the same act Avhich
gives him the estate conveys it also out of
him, or where he takes a conveyance in
fee. and at the same time mortgages the
land to secure the purchase money. Ibid.

;

Macintosh v. Thurston, 10 C. E. Gr . 242 ; Lamb
V. Cannon, 9 Vr. 362.

29. A court of equity maj^ inquire of
what estate the husband died seised, and
this involves an inquiry into the nature
and character of the liusband's right to

the estate. Rockwell v. Morgan, 2 Beas. 384.

30. Where a testator devises to his exec-
utors an interest in lands, coupled with a
a power to sell, if no sale be made a son of

the testator is not so seised, that upon his

death before such sale, his widow may
have dower. Berrien v. Berrien, 3 Gr. Ch.
87. See Curtesy, | 11.

31. A defendant in dower, who claims
title to the premises in question, by deed
from or under the husband of the demand-
ant, cannot be admitted to deny the seisin

of the husband, so as to defeat the widow's
dower, she being in all other respects, en-

titled to recover; and there is no differ-

ence between a defendant in dower, who
purcihases by direct conveyance from the
husband, and one who holds under a sher-
iff's deed. Hyidt v. Ackemon, 2 Gr. 564;
English v. Wright, Coxo 437.

32. The husband, out of wlujse seisin
the right arises, and the time of such
seisin, ought to be named to enable the
other i)arty to traverse the fact of seisin or
marriage. Conover v. Tin/lall, S|)en. 5i;>;

IZal). 651.

See Curtesy, ? 2.

III. ^\nAT WILL Bar Dower.

(a) Jointure.

33. An ante-nuptial contract to release
or not to claim dower, in consideration of
an annuity or a provision out of personal
property covenanted to be provided in
lieu of it, will not bar the claim of dower
if the provision on part of the husband
fails. Camden Ins. Association v. Jones. 8
C. E. Gr. 171.

34. In such case the widow can elect to
rescind the contract and claim her dower,
but she cannot have both. And having
jjut in her claim against her husband's
estate—-who had died insolvent—under the
covenant to secure her annuity, and hav-
ing accepted her pro rata share of the
estate for it, she is barred from claiming
dower. Ibid.

(b) Divorce.

. 30. A divorce, a vinculo, obtained by the
wife for the adultery of her husband
takes aw'ay her dower right. Calame v.

Calame, 9 C. E. Gr. 440, 10 C. E. Gr. 548.

37. A bill for dower, among the pre-
tences of the defendant, set out a decree
for divorce obtained by the husband, in

his lifetime ; and the bill alleged that the
decree was fraudulently procured, and set

out the facts on which the allegation of
fraud was founded ; and prayed dower,
and that such decree be declared void. On
demurrer, the bill was held good. Wriqht
V. Wright, 4 Hal. Ch. 143.

(e) Release.

(1) During coverture.

38. The wife is not barred of her dower
l)y joining with her husband in a convey-
ance of the estate, unless she acknowl-
edged the deed pursuant to the act. Shep-

pard V. Wardell, Coxe 452 ; VanDorn v.

VanDoi-n, Pen. 698 ; Tuthill v. Townley, Coxe
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242; Beardslee ads. UnderhiU, 8 Vr. 309;
Marsh v. Mitchell. 11 C. E. Gr. 497.

39. A power of attorney to convey land

in this state, acknowledged by a feme
covert before a justice of the peace in

Pennsylvania, cannot bar her right of

dower! pAtrle v Earle. 1 Harr. 1*74.

4'i. The deed must have been executed
jointly with the husband, and with his

consent. Rake v. Laivahee, 4 Zah. 613, 2

Dutch. 574 ; Perrine v. Perrine, 3 Stock.

142: Dodge v. Aycrigg. 1 Beas. 82; Phelps

V .l/om.s-o», 9 C.E.Gr. 195; IOC. E. Gr.538.

41. Dower is paramount to post nuptial

mortgages not executed by the wife.

H<i)/es V. Whitall, 2 Beas. 241.

42. A married woman having released

her dower l)y joining in a conveyance made
by her husband to B., cannot demand her
dower against A., who becomes seised of

the lands by a title superior to that of B
Her dower once extinguished cannot be
revived. Frey v. Boylan, 8 C E. Gr. 90.

43. So a wife's testimony impeaching a
deed executed by herself and hu.sband, for

fraud and the setting aside of such deed,
will not restore her dower. Den. Stewart v.

Johnson, 3 Harr. 87.

(2) After the death of the husband.

44. The widow of mortgagee having con-
veyed her estate in dower, to the tenant
against whom the mortgagee afterwards
recovered the mortgaged premises, is bar-

red of dower therein, although the pre-
mises were afterwards conveyed by a
sheriff, to her second husband, under a sale

upon an execution against the same tenant.
Den. Sniallwood v. Blkbrhack, 1 Harr. 497.

45. A plea in dower, that demandant had,
by a parol agreement, accepted and
received a sum of money in satisfaction of
her dowei', is bad. Keeler v. Tatnell, 3 Zab.
62.

4G. So, that she had agreed to release it,

witliout averment of its being by deed, or
making profert. White v. White. 1 Harr.
202. See Miller v. Miller, 10 C. E. Gr. 354.

47. So, that demandant had released her
dower in a part of a farm to one tenant in
common, virtute cujus, the share of the
other tenant is released from her claim of
dower. Ibid.

48. Such release if obtained by fraud, is

void. Young v. McPherson, Pen. 895.
49 When the estate is ordered to be

sold, and the wid(^w agrees to accept a
gross sum in lieu of dower, and dies while
a part of the estate is still unsold, her
estate in tliat portion is not determined by
her death. McLauqhlin v. McLinighlin, 5
C. E. Gr. 190, 7 C. E. Gr. 505.

50. So, as to such part of the estate which
has been sold before her death. Ibid.

;

Mulford V. Hiers, 2 Bea-s. 13.

See Conveyance, 2§ 95, 98, 109, 110.

(d) Devise and election.

51. The object of the statute {Rev. p. 322,

§ IG), w'as, to compel the widow, in all

cases where land had been devised to

her, to elect between the bounty of her
husband and her legal rights, and to pre-
vent her enjoying both. By the just and
reasonable construction of this act it ex-
tends to all lands and real estate embraced
in the will of the testator. Stark v. Hunton,
Sax. 216.

52. The intent of tlie act is, that the
widow should not be entitled to dower in
any lands devised by will, where, lander

the same will, she took an interest in land
or real estate as devisee. Ibid.

53. Query. How farthe statute may apply
to after acquired lands, or other real es-

tate of which the testator may be consid-
ered as dying intestate. Ibid.

54. This statute was designed as a rule
of construction of wills and to determine
the testator's intention, where he had
not expressed it. And being in deroga-
tion of the common law rights of the
widow, should as respects her, be liber-
ally construed. Thompson v. Egbert, 2
Harr. 459.

55. To debar the Avidow, and put her to

an election between her dower and a be-

quest in the will, there must be some ex-
press declarations of the testator exclud-
ing her from her right, or it must be clear,

by implication, that such was his inten-
tion. Xorris v. Clark, 2 Stock. 51.

56. It is not necessary for a will ex-

pressly to declare that a devise to the wife

shall be in lieu of dower, if the intention
appear therein, that it is to be so, and that
the claim of dower would be inconsistent
with the will, or so repugnant to its dispo-
sitions as to disturb and defeat them. White
v. White, 1 Harr. 202 ; Colgate v. Colgate, 8
C. E. Gr. 372.

57. If the intent be doubtful or ambig-
uous, the legal title of the widow will pre-
vail. Stark y. Hunton, Sax. 216.

58. In the following devise :
" I give,

devise and bequeath unto my wife, Jane,
all my tavern house and lot where I now
live, together with all the furniture and
stock in the same ; to have and to hold to

my said wife, Jane, during her natural
life, provided she remains my widow ; but
in case she should marry again, then it is

my will that my said tavern house and lot

and premises be dispo.sed of according to

law ;
" the manifest intent of the testator

is. that it should be in lieu of dow'er, at
least in the premises so devised. Ibid.

Infra, i 76.

59. A devise to the widow of the use
and enjoyment of two rooms and of the
kitchen and cellar, during her natural
life, is a devise of real estate for her life,

and the widow is not entitled to dower
unless she shall express her dissent in
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writing to accept the devise. Morgan v.

Titus, 2 Gi\ Ch. 201.

(50. Testator by liii^ last will, orders that

liis wife shall liave one room in his dwell-

ing house, anil a eomtbrtable maintenance
ont of his real estate, during her natural

life or widowhood ; and gives to his two
sons, R. and P., all his lands and buildings,

to be equally divided between them in

(luantity and quality. Held, that the pro-

vision thus made is in lieu of her dower,
she not having within six months after

probate of the will, exjjressed in writing,

her di.ssent. WJiite v. White, 1 Harr. 202.

Gl. In this case, the words were :
" I

give, devise and bequeath to my beloved
wife, Elizabeth M. Clark, six hundred dol-

lars, at the end of six months after my
decease, and my gold watch, which she
carries, and the silver teaspoons, the two
sets of window blinds in the back room,
and the hall lamp, which she brought me
at or after our marriage; and her accept-

ance of the above gift shall forever exclude
her from any further demands on my
estate." It was insisted that the accept-
ance of the gift excluded the widow from
any further demand, only against the per-
sonal estate ; that the legacy was to be
paid her by the executor. Held, that if the
other parts of the will gave no further indi-

cation of the testator's intention, this con-

struction might prevail. But as the testator

had put both real and personal estate in

the hands of the executor for disposition,

and disposed of his whole estate, real and
personal, through the executor, the person
to pay the widow the legacy, and the dis-

position was inconsistent with the widow's
enjoyment of her legal right, it was the
clear and manifest implication, from the
whole will, that the testator did intend the
gift to be in lieu of dower, and did not by
the use of the word " estate," mean per-

sonal estate only. Norrin v. Clark, 2

Stock. 51.

62. A devise of all the residue of testa-

tor's estate to his executors in trust, to sell

and dispose of his real estate, and to con-
vert the personal estate into money, and
to divide the proceeds of his real and per-

sonal estate into two equal parts ; to

invest one of such parts, and pay the
income thereof to his wife during her nat-

ural life, and on her death to divide the
principal equally among his children then
living, and to divide the remaining half

into as many equal shares as he should
leave children him surviving, and to pay
one of such last named shares to each
child, etc.—the rents and income of the
real estate until the sale having also been
directed to be divided in the same shares

—

is inconsistent with the estate in dower,
and the widow must elect. Colgate v. Col-

gate, 8 C. E. Gr. 372.

63. A devise of real estate, to bar the
wife's dower must be to the wife herself,

and not to any other person in trust for
her. Van Amdale v. Van Arsdale, 2 Dutch.
404, Green, C. J.

64. A devise of a chattel interest under
the statute is no bar of dower. N(jr will a
devise of an estate of freehold to the wife
bar her dower in the lands of which tin,;

testator dies intestate. Hud.
\iO. A devise to the wife of lands in

another state, will not l)ar her dower in

lands lying in this state. Ibid.

66. A devise of real estate to trustees to

pay the widow the income, will not put
her to her election, under the sixteentVi

section of the dower act. Colgate v. Colgate,

8 C. E. Gr. 372.

67. " That a wife should have her lawful
right of dower out of his estate." Held,
tliat the widf)w was entitled to a third of
the personal estate. Adammn v. Ayrei<, 1

Hal. Ch. 349.

68. If the demandant has fairly and
understandingly made her election be-
tween her dower and the bequest of her
husband, and accepted the latter in lieu of
the former, she cannot recover in dower.
Davison v. Davison, 3 Gr. 235.

69. The widow is excused from making
her election when requi-red to do so by the
executors, and from accepting the legacy
bequeathed to her in lieu of dower, while
a controversy is pending respecting the
will of the te.stator, so far as it afl'ected

her rights in the real estate under the will.

Church at Acquackanonck v. Ackerman, Sax.
40.

70. To constitute an election to accept a
legacy in lieu of dower, there nuist be
something more than a mere intention
or determination to elect. English v. Eng-
lish, 2 Gr. Ch. 504.

71. A declaration 'of such intention,

even if made to those interested, will not
of itself constitute an election at law.

Ibid.

72. There must be some decisive act of

the party, with knowledge of her situation

and rights, to determine the election, or

an intentional acquiescence in such acts

of others as are not only inconsistent with
her claim of dower, but render it impossi-
ble for her to assert her claim without pre-

judice to the rights of innocent persons.
Ibid.

73. Signing a petition to the legisla-

ture for a sale of the real estate of the tes-

tator, to enable the executors to pay the

legacies and execute the various trusts

mentioned in the will, if the petition was
never acted on, will not constitute a legal

i election. Ibid.

I

74. Xor will the fact that an answer t<j

1

a bill in chancery was filed in her name,
;
a.ssenting to a decree for the sale of the

' real estate of the testator, to carry into ef-

j

feet the trusts of the will, (one of which

I

was the payment of the annuity bequeath-

1
ed to the widow in lieu of her dower), and
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a decree made for such sale, constitute an
election, if it appear that she was merely
quiescent in the matter, and that the

answer as tiled was neither signed or as-

sented to l)y her. Ibid

75. The acts of the widow while in pos-

session, treating the property as her own,
altering and improving it to enhance the

annual value, leasing it for a numher of

years, reserving rent to herself; ai'e con-

sistent only with the fact, that she con-

sidered herself as holding under the will,

and amount to an acceptance of the devise.

Stark V. Hnnton, Sax. 21() ; atlirmed, May,
1832.

76. Upon the devise {supra, ^ 5S), the

widow having married again. Held, that

her estate was not defeated, hut she was
entitled to tlie same for her natiu-al life.

Stark V. Hnnton, Sax. 210; reversed iHai/,

1832, Court of Appeals.

77. That a legacy is given in lieu of

dower, is sufficient proof of testator's inten-

tion to charge it on the land. Bird v. Da-
vis, 1 McCart. 4G7 ; Snyder v. Warbasse, 3

Stock. 403.

78. Where a legacy coupled with a de-

vise of real estate, is given to the wido\^in
lieu of dower, her acceptance of the pro-

vision will not create an equity in lier fa-

vor to charge her legacy on the land
against other devisees. Paxson v. Potts, 2

Gr. Ch. 313.

79. Where a testator charges lands with
the payment of legacies, and devises the

use of land to his wife as long as she re-

mains liis widow, in lieu of dower, if the
widow accepts the devise, she takes it sub-
ject to the encumhrance of the legacies.

Stevenson v. Brown, 3 Gr. Ch. 503.

80. If the wife have a right of dower, a
legacy given in lieii thereof will abate in

proportion to other legacies. Perrine v.

Perrine, 1 Hal. 133. Infra, 'i
83.

81. A legacy to a widow for her use, will

not he abated in favor of legacies not pay-
able until two years after the death of the
widow. Dey v. Dey, 4 C. E. Gr. W.

82. Lands devised to a widow in lieii of

dower, if accepted by her are liable to

their proportion of testator's debts. Bray
V. Neill, 6 C. E. (h\ 343.

83. If evicted by a sale of the lands for

the payment of debts, after election, slie

may recover dower. Thompson v. Egbert,

2 Harr. 459. Supra, \ 80.

83a. Upon a devise of the use and
occupation of the homestead for widow-
hood, and a comfortal)le supp(jrt charged
on the land, if the homestead be des-
troyed by fire the loss must fall upon
the widow, and she is only (sntitled to the
support she would have received if occupy-
ing such homestead. Schanck v. Arrow-
smith, 1 Stock 314, 330.

84. Where within the time directed by
the court, she elected to accept the legacy,

slie is entitled to interest on it from the

expiration of one year after the testator's

death. Church at Aequackanonek v. Ackei--

mau, Sax. 4(J.

IV. Rights .\nd Duties of Widows.

85. A widow beff)re the assignment of
her dower has, under the statute, [Rev. p.

320,] a freehold for life in the messuage or
plantation of her deceased husband, unless
sooner defeated Ijy the act of the heir; and
therefore, a notice justifying the entry, &c.,

upon the locus in quo by the command of
the widow is good. Ackerman y.Shelp.'S
Hal. 125.

80. The right of the widow to retain

possession of the homestead, docs not
attach wliere there is no dower to be
assigned. Morgan v. Titus, 2 Gr. Ch. 201.

87. Though a woman entitled to dower
cannot enter upon the land and take pos-
session witliout suit, or before assignment,
yet if she is in possession, legally, her right

to dower is a good bar in an action of eject-

ment. Den. Halsey v. Dodd, 1 Hal. 367.

88. If a widow gives up possession of
the mansion and ]jlantation of which her
husband died seised, her right of entry is

gone, and her only remedy for dower, is by
action of dower. She cannot without suit,

re-enter, and retain possession of the
premises as of lier dower. Den. Smallwood
V. Bilderback, 1 Harr. 497.

89. The widow's (iuarantine, or right of
possession, is an incident oidy to her
dower, belonging to that right, and insepa-

rable frotn it. It is a privilege preceding,
but not in any wise preventing or imped-
ing the assignment or disposal of her
dower. Bleecker v. Hennion, 8 C. E. Gr.

123.

90. A widow who remains in the posses-

sion of the mansion-liouse cannot be
required to account for tlie rent of such
house in case she claims damage for the
detention of her dower in the other lands
of her husband. McLaughlin v. McLaugh-
lin, 7 C. E. Gr. 505 ; reversing, 5 C. E. Gr.

190.

91. A widow, whose dower has not been
assigned, cannot l)e required to account
for the rent of the mansion-house, although
she has rented it and received rent for it.

Her tenant's posse.ssion is hers. Orau/e v.

3Iorris, 10 C. E. Gr. 467.

92. A widow is not bound to claim or
take her dovv(!r entire out of the whole
plantation in possession of the heirs other
deceased husband, but may recover it in

parcels, against the several tenants in

possession. Sip v. Lawback, 2 Harr. 442
;

Laird v. Wilson, Pen. 280, 285. Supra, 11

10-12.

93. The widow of the debtor had united
with the trustees, in the sale and convey-
ance of yds real estate, and the master was
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directed to roi^ort " wluit sum is justly due,
and ou<iht to ho allowed, for her riyht thus
conveyed." lie reported, that she t)Ui;ht

to be jiaid a j^ross sum of seven hundred
and ninety-six dollars and eijjhty eents,

(calculating that sum to he the present
value of an amiuity, etpial to the interest

of one-third of the i)urehase money, for

her life). The allowance on this principle,

though novel, appearing to he reasonal>le,

and within the direction of the order of

reference in this particular case, Avas con-
lirmed. State Bank v. Mar>ih, Sa.x. 288.

94. In ascertaining the proper sum to he
paid in gross to a tenant in dow(M', in com-
mutation of such interest, the loOth and
131st rules of the court of chancery on the
subject, should not he taken as an abso-

lute guide ; but, irrespective of the result

of the application of the rule to the case in

hand, the court should determine what, in

that case, under the circumstances thereof,

is a reasonable sum to be paid in commu-
tation. Cronkri(/ht v. Haidoibeck, 8 C. E.
Gr. 407 ; 10 C. E. Gr. 513; Chiswell v. jMor-

ris, 1 McCart. 101.

95. Query. Whether upon notice given
to the widow' in possession, a sum of money
assessed to her, without noticing the infant
heirs, is intended for the damage to her
dower right, or as full compensation for

all the injury done to the proi)erty. Soatfi-

ard V. Morris Canal (Jo., Sax. 519.

96. A w'ife has the right to have one-
third of the proceeds of sale of the equity
of redemption, under a foreclosure, in-

vested, and the interest paid to her after

her husband's death ; l)ut she will not be
entitled to any interest during his life.

Vreeland v. Jacobus, 4 C. E. Gr. 231. See
Curtesy, § 12.

97. So, where an inchoate right of dower
exists in lands condemned by a railroad

company. Wheeler v. Kirtland, 12 C. E.
Gr.

98. The proceeds of a sal(^ by a married
woman of lier inchoate right of dower in

her husband's lands, are regarded in equity
as her sei)arate estate, and will be secured
to her against her husband and his credi-

tors. Beats v. Storms, 11 C. E. (jlr. 372.

99. A widow entitled to dower has a
right to her bill in equity to redeem a
mortgage which is an encumbi'ance upon
her rights. Opdyke v. Bartles, 8 Stock. 133.

Infra, | 144.

100. A widow remaining on the home-
stead of her late husband, with their chil-

dren, is entitled to the crops until dower
is. legally assigned ; accountable to the
cliildren for their portion of the crops; and
a sale of part thereof, for a child's debt, does
not divest the widow of her right therein.

Laird v. Wilson, Pen. 281.

101. Crops growing at the time of the
testator's death go to the devisee, if there

be one, or if not, then to the executor, and
not to the widow, who remains in posses-

sion until dower is assigned. Budd v,
Hiler, 3 Dutch. 43.

102. When iv husband dies seised of
lands in which his widow is entitled to
dower, and j)ending an apijlication by her
to the orphans court for an a.ssignment of
dower, a party enters upon the premises
and cuts down valuable trees grtnving
thereon, she may maintain an action of
trespass on the ease for damages com-
mitted, before dower is assigned. Rogers
V. Potter, 3 Vr. 78.

103. A widow camiot recover against
tlu' heir at law, or devisee, for the use and
occupation (jf the land of her deceased
husband, merely because she is entitled to

dower, and it has nf)t been a.ssigned to

her. He could not be indebted to the
widow for the use and occupation of the
premises, imless he was in possession by
her sufferance or permission or at his own
re(}uest. Andreics v. Andrews, 2 Gr. 141.

104. She may have a rule to stay waste
before the assignment. Marker v. Christy,.

2 South. 717.

105. An injunction to stay waste on
lands sold subject to her dower, refused.

Palmer y. Casperson, 2 C. E. Gr. 204.

IOC). Injunction alloAved to prevent
waste by a widow on the lands in her
possession a.ssigned to her for her dower.
Bninda(/€ v. Goodfellow, 4 Hal. Ch. 513.

107. Like all other tenants for life, she
is not entitled to commit or suH'er waste,

and must kc^ep the premises set ofi' to her
in repair. Haulenbeck v. Oronkright, 8 C.

E. Gr. 407.

See Curtesy, § 13.

V. AsSKiNMEXT.

108. Where a husband dies seised of

lands, it is the duty of the heir or devi-
sed to assign dower without demand, and
no demand is necessary to enable the

widow^ to recover the value from the death
of her husband. The statute of New Jer-

sey has changed the English rule in this

particular. Hopper v. Hopjter, 2 Zab. 715;

S. C. 1 Zab. 543.

109. The consent of the heirs-at-law,

that a widow should take charge of the

real estate of her deceased husband and
collect the rents, taking such charge, and
the appropriation by her of one-third of

the wliole rents to her own use, operate as

an equitable assignment of dower to the

widow. McLaughlin v. McLaughlin, 5 C.

E. Gr. 190 ; case reversed, 7 C. E. Gr. 505.

110. Setting off dower by metes and
bounds, in lands in which the husband was
only seised of an undivided moiety, is a

radical defect. His interest in the lands,
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and also the fact that the lands in which
dower was set oft' were those in which the
widow had a dower ri<i;lit, should appear.
Osborn v. Bogers, 4 C. E. Gi-. 429.

111. Testator died seised of lands in two
counties, devisiui; his lands in one count}'

to A , and directing his executors to sell

all the rest of his lands. An application

by A. to the ordinary for the appointment
of commissioners to assign to the widow
of the testator her dower in the lands of

whi(;h the testator died seised, was denied.

In matter of Hopper, 2 Hal. Ch. 825.

112. H. died intestate, seised of real es-

tate, leaving a grandson, the only child of

a daughter who was the oidy child of the
intestate, and leaving a widow and two sis-

ters. The grandson died shortly after the

death of the intestate, and without issue.

The orphans court of a county, on the ap-

plication of the sisters, made an order
appointing commissioners to set oft' to the

widow her dower. On appeal to the ordi-

nary, it was contended, that the lands de-

scended to the father of the intestate's

grandson, or that, at least, the question of

title was so doubtful that proceedings to

set off" dower should not be had until* the
title should be established at law. The
order of the orphans court was afhrmed.
Haring v. Van Buskirk, 4 Hal. Ch. 545.

113. Setting off" one-third of a house,
barn and orchard, the south end of the
house and barn, is too vague. Pierce v.

Wiliiams, Pen. 709.

114. So, one-half of the garret at the
west end, and one-half of the cellar. Den.
V. Miller, 1 South. 321.

115. In assigning dower to a widow, the
rights of all the devisees and heirs-at-law

are to be regarded, and no more than a

due proportion of the productive pro-
perty, as between them, can lawfully be
assigned to her. Macknct v. Macknet, 9 C.

E. Gr. 449.

116. An assignment of so much of the
productive property as will produce a
yearly income of $2500, when the esti-

mated annual value of the whole is $0000,
is excessive. Ibid.

117. Notice of application for assign-
ment of dower, by publication where all

the persons interested in the lands reside
in this state, is a nullity, and assignment of
dower to a widow under proceedings had
upon such notice, is illegal. Pierson v.

mtchner, 10 (J. E. Gr. 129.

118. A decree setting off" dower, where 'a

party whose interests are affected has not
been notified, is void, at least against such
party. He.^s v. Cole, 3 Zab. 116.

119. A devisee cannot apply to have
dower assigned, under the word " pur-
chaser" in the 17th section, (Rev. p. 323.)
Matter of Hopper. 2 Hal. Ch 325.

120. The appf)intnient by the orphans
court of commissioners to set off" dower,
should appear by the records of the court,

or by an order or decree signed by the
judges, or one of them. Oaborn v. Rogers,
4 C. E. Gr. 429.

121. The act requires the commissioners
to make their report at the next term after
their appointment. This provision is not
so far imperative as to make void the pro-
ceedings, if not strictly complied with, yet
it is so explicit that it requires an order of
the court made ujion notice, to authorize
a repoi't at a sul)sequent term. Ibid.

122: On an application on behalf of an
infant devisee to the prerogative court to

set aside the report of commissioners
assigning dower to the widow of testator,

on the ground of inequality and illegality

in the mode of making the assignment.
Held, that the statute authorizing the
assignment of dower by commissioners was
not designed to affect the legal rights or
interests of the parties in the subject mat-
ter, nor to deprive either i^arty of any pro-
tection against an infringement of those
rights. It was designed to leave the power
of the court over the proceedings of the
commissioners so broad and unlimited as

to afford to all parties concerned as full

protection to their rights as they were
entitled to under the subsisting modes of
procedure, either at law or in equity. In
Mutter of Garrison, 2 McCart. 393.

123. In this case testator devised to his

son and to each of his three grandchildren
distinct farms and portions of real estate

subject to the Avidow's right of dower. The
commissioners assigned an entire farm,
which was devised to one of the minors
as a portion of the widow's dower. Nearly
one-half of the land devised to this minor
was assigned to the widow for her dower,
and much less than one-third in value of
the land of other devisees was so assigned,
although the whole land assigned to the
widow did not exceed one-third of the
whole land of which testator died seised.

Held, that the assignment was illegal. No
more than one-third of the land of each
tenant must be assigned to the widow for

her dower. Ibid.

124. Each of the tenants is equally
entitled to relief, whether the assignment
is illegal and unequal, as between the
widow's dower and the entire estate, or
only as between the dower and the interest

of the several tenants individually. Ibid.

VI. Recovery.

(a) At law.

125. The widow, in seeking her remedy,
is not confined to her writ of dower unde
nihil habe.t. Rogers v. Potter, 3 Vr. 78.

126. A married woman, who takes a con-
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veyance of the equity of redemption in

lands, her dower right being paramount
to the mortgage thoroon, and who, after

the death of her husband, chums an inter-

est by virtue of such conveyance tliereby

extinguishes her action for dower. Wade
V. 3Iilln: 8 Vr. 25)G. Supra, I 19.

127. Wliere the defendant Hved out of

the state, a rule was ordered entered that

a copy of the rule requiring him to plead
in thirty days be served on him, or jutlg-

ment be entered by default. Hrwlhiqx v.

Hurst, 1 South. 374.'

128. In dower tout temps prist may
not be pleaded in New Jersey by the heir
or devisee of husband when he died seised.

Hopper v. Hopper, 1 Zab. 543; 2 Zab. 715
129. In pleading this plea the tenant

need not aver that he is heir or devisee.

Ibid.

130. The rule settled under the statutes

of Magna Charta and Merton as to this

plea is not altered by the statute of New
Jersey concerning dower. Ibid.

131. Tout temps prist may be pleaded in

this action, under the statute of New Jer-

sey, relative to dower, by the heir, but not
by his alienee or feoffee. Woodruff v.

Brown, 2 Harr. 246. Hornblower, C. J., White,

and Dayton, Justices.—Ford and Nevius,

Justices, dissenting.

132. A plea that a devise was intended
to be in lieu of dower, is good without
stating that it was so expressed in the
will. White v. Whit", 1 Harr. 202.

133. A plea in dower that the demandant
ought not to have one third part of the
lands because they were aliened by her
husband, who ceased to have seisin of
them in his life time, and afterwards in.

his life time, the defendant made great
and valuable improvements thereon to the
amount of $500, wherefore he prays judg-
ment if the demandant ought to have the
one-third part, is bad, and ought to be
stricken out Core v. Higbee 6 Hal. 395.

134. The fact of the widow's having no
title or right inchoate at the time of mak-
ing the will, or afterwards, may be made
out by evidence dehors the will. Perrine v.

Perrine, 1 Hal. 133.

135 On issue joined on a plea of ne

ungues seisie, the demandant need not
prove the marriage, nor the death of the
iiusband ; these facts are admitted by the
plea. Sheppard v. Wardell, Coxe 452.

136. Trial by witnesses, on the issue

as to the death of the husband. Wam-
baugh v. Schenck, Pen. 229.

137. In dower, if damage be not assessed
by the jury, a writ of inquiry to issue.

Stalcope v. Copner, Pen. 132 ; Martin v.

Martin, 2 Gr. 125.

138 Damages. Query. Whether in an
action for dower -when the jury assess

damages, this shall be held to include the
mesne profits. Fisher v. Morqan, Coxe
125.

139. That the demandant received com-
pensation for tht> annual value of her
dower, during the heir's possession of the
freehold, is not pleadable, l)Ut should be
given in evidence in mitigation of dam-
ages, upon the writ of inquirv. Woodruff
v. Brown, 2 Harr. 246.

140. In dower, when the jury do not find
that the husband died seised, no damages
or costs can be recovered. Fislier v. Mor-
gan, Coxe 125; Slieppard v. Wardell, Coxe
452.

141. If the jury find that the husband
died seised, they must hnd also the time
when he so died, of what estate, tlie an-
nual value of the land, and damages, with
costs. Martin v. Martin, 2 Gr. 125.

142. If the land has been aliened by the
hiisband subsequent improvements are
not liable to dower. Vau, Dorn v. Van
Dorn, Pen. 698. Infra, U 151, 158. Supra, ?

133.

143. The verdict may be set aside for

error in computing the damages. Young
v. McPherson, Pen. 895.

(b) In equity.

144. A woman marries a man whose
estate is encumbered by mortgage, or she
joins with her husband in the execution of

a mortgage ; in either case she may have
her bill to redeem, and her dower assigned
her. Opdyke v. Bartles, 3 Stock. 133. Supra,
199.

145. But she cannot file a bill to redeem
a. mortgage, and call the mortgagees to

account for the rents and protits where
the mortgage is not an encumbrance
upon her dower right, as when the mort-
gage was executed during coverture, and
she was not a party to it. Ibid.

146. The wife can avoid the effect of
such mortgage : 1. When the debt shall

be paid and satisfied by the husband,
or by some person acting in his behalf or

in his right. 2. By a redemption pro tanto

by payment of an equitable proportion of

the mortgage debt. Chisivell v. Morris. 1

McCart. 101.

147. The remedy is mutual and the

mortgagee is entitled to a decree that the
widow of the mortgagor shall redeem the
mortgage, or that her equity of redemp-
tion be foreclosed. Eldridge v. Eldrid(/e, 1

McCart. 195. Supra, H 16-18.

148. Where a widow comes into equity

to claim the value of her dower, in a case
where such value could not be recovered
at law, she will be required to do equity,

and will be allowed only to recover the
value of the dower detained ; that is, the
value of one-third of the whole estate,

I

deducting the value of the part occupied
I bv her. McLaughlin v. McLaugidin, 5 C.

: E. Gr. 190 ; case reversed, 7 C. JE. Gr. 505.

! 149. At law, damages could not be re-

covered for wrongful detention of dower,
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if the widow died before dower was as-

signed, or if she accepted tlie dower
assigned by the heir, or by proceedings in

chancery ; but the vakic of the dower, in

such cases, is recoverable in equity. Ibid.

150. But when a widow occupies the

whole mansion house and messuage, the
only land out of which dower is claimed,
from the death of the husband, she is not
entitled to one-third of the value, in addi-

tion, as damages. Ibid.

151. At law, when the land is aliened
in the lifetime of the husband, dower is

recoverable only to the value of the land
at the time of the alienation. So in equity
she ought to take her estate subject to the
encumbrances subsisting upon it at the
time of the alienation, and should derive

no advantage from the satisfaction of such
encumbrance by the alienee to his preju-

dice. Chiswell V. Morris, 1 McCart. 101.

Supra, I 142.

152. The husband did not die seised of

the estate. The widow is therefore enti-

tled to dower only from the time of de-

mand, or, if no demand be made, from the
time of tiling the bill. Ibid.

153. If land be sold under a mortgage,
the value of the dower in woodland, is

ascertained by the same rule which is

applicable in any other case. Brown v.

Richards, 2 C. E. Gr. 32.

154. The widow is entitled to have her
claim for dower satistied out of the pro-
ceeds of the sale of the land, as though the
entire net proceeds of the sale of the tim-
ber had been api^lied toward the satisfac-

tion of the complainant's mortgage. Ibid.

155. To afford the widow the protection
to which she is entitled, and to secure to

her the full value of the dower in the
equity of redeiUption, it is necessary that
the entire value of the timber cut ui:)on

the premises should be credited upon the
mortgage to which she became a party.
Ibid.

156. A. left his residence in New Jersey,
and went to the citv of New York on the
4th of June, 1846. "'On the 10th of June,
1846, a creditor of A. sued out an atta(,'h-

ment, by virtue of which his i)roperty, real
and personal, was attached. In January,
1848, the auditors under the attachment
sold the house where A.'s family resided;
and it Wiis bought by B. ; and in February
following, B. brought ejectment. A.'s wife,

or widow, if he was dead, filed a l)ill, stat-

ing grounds on which she believed he had
met a violent death in New York; and
claiming dower, and that B. could not dis-

possess her until he had assigned her
dower; and obtained an injunction against
the ejectment. The answer stated facts

upon which the defendant submitted that
A. had absconded from his creditors, and
that there was no sufficient ground on
which to tind that he was dead, seven
years from his departure not having

expired. The injunction was dissolved.
Humilton v. Ross, 3 Hal. Ch. 465.

157. An order for maintenance 7;nKi!en^e

lite will not l)e made in l)ehalf of a widow
on her bill for dower. Rockwell v. Morgan,
2 Beas. 119.

158. The widow having married again,
and her husband having made improve-
ments on that part of the lands assigned
to the widow, at the request of the parties
seeking to set the assignment aside, he is

entitled to compensation therefor, and he
and his wife must account, as trustees, to

the heirs, for the reasonable annual value
during the time they have enjoyed it, of
any excess which may appear of the dower
as assigned, beyond the proper quantity
which may be ascertained upon a re-

admeasurement. Pierson v. Hitchner, 10 C.

E. Gr. 130. Swpra, ? 142.

159. A bill setting up an equitable title

to the land in the widow in conjunction
with a claim of dower, is not multifarious.
Rockwell V. Morgan, 2 Beas. 384.

Courts, l^ 35, 36.

DEUNKAEDS.

1. A commission under Avhich a party
has been found an habitual drunkard, will

not be superseded upon a hearing without
notice, nor upon ex parte affidavits, even
with the assent of the guardian. In matter

of Weis, ICE. Gr. 31S:

2. The practice in proceedings to super-
sede a commission in cases of habitual
drunkenness, sliould be substantially the
same as in cases of lunacy. Ibid.

3. The truth of the facts alleged in the
petition may be examined either in open
court or before a master. Proceeding by
reference to a master adopted as the most
convenient, safe and expeditious course.
Ibid.

4. A refusal to adjourn an inquisition

for a reasonable time, when the party has
not had opportunity for preparation, is

good ground to set aside an inquisition. In
matter of Jewell, 11 C. E. Gr. 298.

5. A suit will not lie against the statu-

tor J'' guardian of a common, drunkard, on
a note made l)y such drunkard prior to

the appointment of the guardian. Combs
ads. Janvier, 2 Vr. 240.

6 The suit in such case must be against
the drunkard himself Ibid.

See Contracts, I, (?>)

U 20-22, Crimes, ^ 308.
(3), Conveyances,
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I. Public.

;(a) Navigation, fisliP.ry, tOc.

[h] In higliways.

II. Private.

[a] Nature and enjoyment,

{b) How acquired.

(1) By express words.

(2) By necessity or implication.

(0) By prescription.

How lost.

(1) Bv abandonment.
(2) oilier modes.

,(.(?) Disturbance and remedies.

(c

I. Public.

(a) Navigation, fishery. &c.

1. Navigable rivers, where the tide ebbs
and flows, the ports, bays, coasts of the
.sea, including both the waters and the
land under the waters, for the purposes of

passing and repassing, navigation, fishing,

fowling, sustenance, and all other uses of

the water and its products, are common
to all the people of New Jersev. Arnold v.

Mundy, 1 Hal. 1; Martin v." Waddell, 3
Harr. 495 ; Paul v. Hazleton, 8 Vr. 106.

2. The right to the use of a navigable
stream is aright common to all the people
of this state. Before the revolution, this

right was in the crown : the people are

now the sovereign power, and this right is

vested in them. It is their property, and,
as such, may be disposed of for the com-
mon benefit, in such way as thej' may see

fit. This disposition can only Ije made by
the legislature of the state, which is tiie

rightful representative of the people; and
where such disjiosition is made, '" consist-

ently with the jirinciples of the law of na-
ture, and the constitution of well-ordered
society," it must be considered valid. Att'y

Gen. V. Stevens, Sax. 369.

3. An act of the legislature, authorizing
one to erect a dam in a river which is a
public highway, may be a justification so

far as public interests are concerned, but
will be nojustification for a private injury,

caused by the overflow of lands of an in-

dividual proprietor. Trenton Water Power
'Co. V. Raff] 7 Vr. 335.

4. The proviso in the Pennsylvania and
2^ew Jersey act of 1771, restraining the

22

commissioners therein named from re-

moving or altering certain dams therein
mentioned, or ol)structing the owners of
them from taking water therefrom for the
use of their mills, etc., is not a grant of
the water, but a mere license revocable
at pleasure. Rundle v. Dd. and liar. Canal
Co., 1 Wall. Jr. 275; 14 How. 90.

, 5. Little Timber creek is a small creek
emptying into the river Delaware about
five miles below the city of Camden. The
tide, when not obstructed, ebbs and flows
about two miles up the creek. Some time
in, or previous to tlie year 1700, the owners
of the meadow land adjacent to the creek,
for the purpose of improving their mead-
ows by the exclusion of the tide water, built

a dam of about a quarter of a mile wide at
the mouth of the creek, with sluices and
other fixtures In November, 1760, the
legislature, of the then colony of New Jer-
sey, i^assed an act to enable the owners of
meadows along the creek to support and
maintain this dam and fixtures erected for

the aforesaid purpose. The legislature, on
the 17th of March, 1854, passed an act de-
claring Little Timber creek to be a public
highway, in all respects as fully as it was
before the said creek was dammed at its

mouth ; and the township cc>mmittee was
authorized and required, at the expense of
the township, to remove the dam, and
thereby open the navigation of the creek.

The bill was filed to enjoin the town.ship
committee from discharging the duty im-
posed upon them by this act. Held, that
the legislature had- the right to authorize
the obstruction of the creek, there being
nothing in the case to show that its navi-

gation was demanded bv the public inter-

est. Glover v. Powell, 2 Stock. 211.

6. It does not follow that any creek, or
rivulet, in which the tide ebbs and flows,

and which may be navigated at certain

tides by small boats, is to be dignified with
the appellation of an arm of the sea, or

navigable river, and, as such, be beyond
the jurisdiction or control of the legisla-

ture, except as a public highway. Ibid.

7. The right of navigating is superior
to the right of fishing in a public river.

Post V. Mann, 1 South. 01, 62.

8. The Passaic, at the great falls, is a
private river. The complainants are the

riparian proprietors, and are entitled to

the use and enjoyment of the stream with-

out diminution or alteration. Society tfrc.

V. Low, 2 C. E. Gr. 20.

9. The act entitled, "An act to prevent
olistructions to the navigation of the river

Delaware," passed March 1st, 1820, does

not prohibit the erection of all dams; but

its prohibition is limited to a dam, wing,
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or other device creating, drawing off, or

using a water power, or for taking Hsh.

Lair v. Killmer, 1 Dutcli. 522. Supra, ^ 4.

10. Construction of grant to Morris

Canal from the state, and of a passageway
for all vessels, etc., to navigate, granted by

the former to adjacent shore owners. Sugar

Refinhu] Co. v. Jersey City, 11 C. E. Gr. 247.

See Boundary, I, Bridges, II, Dedication,

I 2.

11. The crown could not grant a several

fishery in navigable rivers or arms of the

sea : and a fortiori could not grant the soil

under water, which would involve the der
struetion of the lishery Gough v. Bell, 1

Zab. !.')»). See Boundary, ? 3.

12. That a state mav regulate its fish-

eries. Corfiehl v. Corryell, 4 Wash. C. C.

371.

13. Even to the extent of prohibiting
fishing in its navigable waters. Bennett

V. Boggs, Bald. GO. See Budd v. Sip, 1 C.

E. Gr. 348 ; Shoemaker ads. State, Spen. 153;

Clams and Oysters, | 2.

14. An exclusive right to a fishery ques-

tioned. Yard v. Carman, Pen. 943, Pen-
nington, J.

15. Instance of a right of fishery in the

Delaware held as an appurtenance. How-
ell V. Bobb, 3 Hal. Ch. 17. Infra, f 47.

See Boundary, I, Dedication, §§ 1, 2.

(b) In highways.

16. A public highway may be established

by the uninterrupted use and enjoyment
by the public of the road as a highway for

not less than twenty years, without any
circumstances to negative the intention to

dedicate. Smith v. The State, 3 Zab. 712.

17. But where it is by actually working
out and opening the street for public
travel, use for luuch less time is sufficient.

Ibid. Infra, ^22.
18. The easement of the highway is in

the public, although the fee is technically
in tlie atljacent owner. Morris and Esse.v

R. li. Co. V. Xewark, 2 Stock. 352. Boun-
daries, g 51.

19. When the right of the public to the
use of lands rests upon no other founda-
tion than a dedication to public uses, the
fee may be conveyed to third persons, but
the right of the public to the use is para-
mount to the title of the owner of the fee,

and does not require the fee for its protec-
tion. Trustees v. Hohoken, 4 Vr. 13.

20. The right of tlie public accrues by
such acquiescence as carries with it the
intention of the owner to subject his fee to
the public use, and mere acquiescence for
twenty years, unaccompanied by any act
which repels the presumption of such
intention, is conclusive evidence of dedi-
cation to the public. Wood v. Hurd, 5
Vr. 87.

21. Where an act requires a highway to

be vacated for the purpose of, and before-

building a turnpike upon it, the land is

not discharged from the easement, it

being, by the same act, vacated in one
form, and imposed in another. Wright
V. Carter, 3 Dutch. 77 ; case reversed, 3-

Dutch. G85, note.

22. Adverse possession or user of a
public street gives no right as against the
public. Att'y General v. Morris and Essex

R. R. Co., 4 C. E. Gr. 387 ; case reversed, 5
C. E. Gr. 530; Tainter v. Morristown, 4 C.

E. Gr. 47; State, Bodine v. Trenton, 7 Vr..

198 ; State, Clark v. Pierson, 8 Vr. 216.

23. Lapse of time, however long the
public right in a street is suspended,
though coupled with an user by the
owner, which would otherwise be adverse,

will not make title by prescription
against the public. Hoboken Co. v. Hobo-
ken, 7 Vr. 540 ; Jersey City v. Morris Canal
Co., 1 Beas. 548.

24. An open area in front of a building,

built for the purposes of a stairway to the
basement, belongs to the house, and both
the owner and occupant are bound to ren-

der it safe to the public. Durant v. Pal-

mer, 5 Dutch. 544 ; Temperance Hall Asso-
ciation v. Giles, 4 Vr. 260.

25. The public right to a road, once ob-
tained by dedication or laying out, cannot
afterward be lost by non-user or neglect
of the overseers to work or open the road
as laid out or dedicated. Smith v. The
State, 3 Zab. 712.

26. If the owner of the land through
which a private or by-road passes, places
sliding bars across the road, instead of
swinging gates, it does not change the
character of the road ; and although bars
have been kept there by the owner for

thirty or forty years without complaint
from those using the road, it does not raise

the presumption that the right to use the
road had ceased. Van Blarcom v. Frike, 5
Dutch. 516.

27. The owner of the soil, even when
his title is unquestioned, cannot, by filling

in, and thus extending his land towards
the water, obstruct the public right of way
to a river. Newark Lime Co. v. Newark, 2
McCart. 65.

29. The purchaser of a lot, with the
right of waj^ appurtenant, will not, as

against the public, be allowed to enclose
the land in front of his lot so dedicated, by
virtue of a deed given to him for that pur-
pose by the purchaser at the foreclosure
sale. Hague v. Yoss, 8 C. E. Gr. 354.

30. The deed from the Associates to

the company, of the land in the street

passed the land subject to the public right
of way, and that the acceptance of such a
deed was an assent by the grantee to the
devotion of the land to the public uses
named in it. Jersey City v. Morris Canal
Co., 1 Beas. 547.

31. The remedv for obstructing a high-
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way is, ordinarily, by indictment. AtVy \

General v. Heishon, 3 C. E. (ir. 410. See
Morris Canal Co. v. Fagin, 7 C. E. Gr. 430.

See Bridges, ? 15, Constitution, ?? 131-

133, Chimes, U (>H-70, 112, Dedication, |?

42, 43 ; Injunction.

II. Private.

(a) Nature and enjoyment.

32. Whether the owner of bind along
the shore on tide waters has any right in

the shore or the hinds under water, by
reason of adjacency, or by the provisions

of the wharf act, is a disputed question,

not settled by the courts of law in this

state, and an injunction will not be granted
to protect the shore owners in such rights.

Stevens v. Paferson R- R. Co., 5 C. E. Gr.

126 ; S. Co Vr. 532, 538.

33. The owner of lands along tide waters
has an easement in the shore in front of

them, and the inchoate right to appropri-

ate them to his exclusive use. But until

reclaimed, the fee is in the state, and he
cannot maintain ejectment. But as he
has a vested right in the shore, he will be
protected in equity, against any encroach-
ment on, or appropriation of them. Stock-

ham V. Browning, 3 C. E. Gr. 390.

34. A right given In^ the legislature to

the owner of the shore on navigable water,

to build a wharf in front of his land, does
not, by implication, carry with it a right

to have, as against the adjoining pro-

I^rietors, the water-space kept open so that

vessels can be moved along the sides of

such wharf. Keyport Steamboat Co. v. Farm-
er s Tran.s. Co., 3 C. E. Gr. 511.

35. Nor does the fact that it is highly
convenient for vessels in turning to use an
open space at the side of such wharf, pre-

clude the owner of the contiguous Avater-

front from extending such front, by force

of a legislative license, so as to interfere

with such use. Ibid.

36. Where the complaint is that the
defendants have constructed an embank-
ment in a creek's mouth, in which the
plaintiff has a right of storing, landing, and
rafting lumber for the use of his saw mill,

so that the water is prevented from tioAving

in its accustomed channel, and the plain-

tiff thereby deprived of the full enjoyment
of his privilege, the injury to the right is

the direct and immediate consequence of
the act of the defendants. Tinsman v. Bel.

Del. R. R. Co., 2 Dutch. 149.

37. Proof of a right to unload a vessel
at a wharf, is no proof of title to the wharf;
and proof of the claim and exercise of the
right, is no proof of possession of the wharf,

or that the tenant holds the wharf under
the claimant. The ea.semont of uidoading
a vessel is consistent with title in another
Kipp V. Den. VanBlarcom, 4 Zab. 854 ; S. C.
2 Dutch. 351.

38. The right to a pew granted by a
church corporation to a man and his heirs,
is real property, an incorporeal easement'
or usufructuary right in lan<l of another.
Presbyterian Church v. Anrlruss. 1 Zab. 325.
See Van Houten v. First Reformed Chnrcli
2 C. E. Gr. 126.

39. There is incident to land, in its
natural condition, a right to support from
the adjouung land; and if land, not sub-
ject to artificial pre.ssure, sinks or falls
away in consequence of the removal of
such support, the owner is entitled to
damages to the extent of the injury sus-
tained. McGuire v. Grant, 1 Dutch. 356.
Constitution, | 1.36.

40. Ancient lights. This court, if a
proper case be disclosed, will interfere by
mjunction to prevent the obstruction of
ancient lights. Robeson v. Pittenner 1 Gr.
Ch. 57.

41. Where ancient lights have existed
for upwards of twenty years, undis-
turbed, the owner of an adjoining lot has
no right to obstruct them ; and particular-
ly so, if the adjoining lot was owned by
the person who built the house containing
the ancient lights, at the time of building,
and was subsequently sold by him. Ibid.

42. The owners adjacent to a highwav
have a right to receive therefrom light
and air. Barnett v. Joh nson, 2 McCart. 481.

43. And equity will restrain a canal com-
pany from so erecting a building over
their canal as to shut up complainant's
windows facing the canal. Ibid. See
Plum v. Morris Canal Co., 2 Stock. 2oio.

44. But equity will not enjoin a trivial
obstruction. AtVy General v. Heishon, 3
C. E. Gr. 410, 413; Shreve v. Voorhees, 2 Gr.
Ch. 25.

45. An injunction to prevent the defend-
ant from building so as to shut up a win-
dow in the gable end of comi^lainant's
house, built on the line of the lot, and
alleged to be an ancient window. King v.

3Iiller. 4 Hal. Ch. 559. See Bechtel v. Cars-
lake, 3 Stock. 500, Actions, § 53.

46. The owner of lands can have no
easement in or over his adjoining lands,
and when he sells one parcel, the right to
enjoy privileges and conveniences which
he, when owner of both, enjoyed in the
other, does not pass to the purchaser.
Stanford v. Iajo7i, 7 C. E. Gr. 33.

47. The right to fish and take fish is not
an easement. It is a right of profit in
lands, and cannot be claimed under the
designation of easement. Cobb v. Daven-
port^4: Vr. 223.

48. If waste gates be constructed by the
defendants, and used by them through a
course of years, with the complainant's as-
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sent, the complainants cannot have relief

by iniunetion so long as the use of the

gates "is coniined to their original purpose
;

but if an attempt is made to apply them
to a different pui'pose, injurious to the

complainants, the court will by injunction

entirely iirohibit the use of the gates.

Huliae V. Shreve, 3 Gr. Ch. IIG.

49. The testator devised to the defend-

ant a tract of land on which were a saw-

mill, dam, and mill-pond. He devised to

the com])lainant a farm through which the

mill-stream flowed to the defendnnt's land.

By a subsequent clause in the will, he gave

to the defendant, as appurtenant to the

saw-mill upon the tract devised to him, "the

right to the owners of the mill at all times

thereafter to raise the water in the pond till

the surface of the water should reach a

mark * * on a rock, etc." The testator

directed that the lands devised to the com-
plainant should "be subject to said right

and privilege as aforesaid, and subject to

such liowage and damage as might be con-

sequent on such raising of the water."

Held, that the defendant is restricted to

the mark on the rock as the limit to which
he can raise the water on the complain-
ant's land. The clause limiting the right

of flowage restricts the defendant from
raising the water to the height to which it

was raised by the dam at the testator's

death. Denton \. Leddell, 8 C. E. Gr. 64;

affirmed, 9 C. E. Gr. 567. Infra, § 74.

50. The clause restricting the height to

which the defendant may raise the water
on complainant's land does not limit the

height at which defendant may keep his

dam, except that he cannot keep it at any
height in such state that it throws back
water higher than the limit so tixed. Ibid;

Carlisle v. Cooper, 6 C. E. Gr. 576.

51. The extent of the right of tiowage
which is acquired by prescription, is not
measured by the claim which the owner of

the dominant tenement makes during the
period of prescription, nor of the height of

the structure of the dam he maintains on
his own land. It is limited to the lines of

the actual enjoyment of the easement,
as evidence of the extent to which the land
of the owner of the servient tenement was
habitually or usually overflowed during the
period of pre;scription. Horner v. Stillwell,

6 Vr. 307 ; Carlisle v. Cooper, 4 C. E. Gr. 257,

6 C. E. Gr. 576. See Ten Eyck v. Rank, 2
Dutch. 513; CoxWeyance, § 301.

52. And if another seek to change the
manner of use, he must show conclu-
sively that the change will not be prejudi-

cial to the occupant. Hulme v. Shreve, 3
Gr. Ch. 116.

53. Query. Will not the party having
such right be protected against any change
in the manner of his enjoyment, even if

no actual injury can be proved to result

from such change. Ibid. See Shreve v.

Voorhees, 2 Gr. Ch. 25.

54. A permit to open a street for the
purpose of laying a drain, is not to be
construed as a grant of a right to lay and
continue a drain, but simply as a license

to disturb the surface of the street. Glasby
v. 3Iorris, 3 C. E. Gr. 72.

55. The person laying a drain by such
permit, has no right to maintain it as

against the owner of the land on that side

of the middle of the street on which the
drain is. Ibid. See Constitution, § 121.

56. An owner of land through which a
stream flows is entitled to the use and en-

joyment thereof, without obstruction, di-

version or corruption ; and this extends as

well to the quality as the quantity. Hols-

man v. Boilinri Spring Co., 1 McCart. 335;
AWy General v. Steward, 4 C. E. Gr. 415, 5
C. E. Gr. 415 ; Babcock v. New Jei'sey Co., 5
C. E. Gr. 296.

57. A. is the owner of two farms, through
which runs a natural stream. He sells to

B. the fsirm upon which the w^atercourse

has its origin; A. is entitled to have the
water flow u]3on the farm which he reserves

the same as he enjoyed it when he severed
his title, because the watercourse did not
begin by the consent or the act of the
parties, but ex jure naturx. But water
conveyed by pipes is a thing Avhich is

created and controlled by the parties, and
is, in its very nature, different from a
natural watercourse. Brakely v. Sharp. 1

Stock. 9, 2 Stock. 206.

58. Where the owner of land conveys a
part of it, the grante'e takes the part con-
veyed with all the benefits and burthens
which appear at the time of sale to belong
to it, and the grantor retains the adjoining-

property subject to the burthens and ease-

ments which the grant conveys. Central

R. R. Co. V. Valentine, 5 Dutch. 561 ; Sey-

mour V. Lewis, 2 Beas. 439 ; DeLuze v. Brad-
bury, 10 C. E. Gr. 70.

59. Two adjoining tracts, each bounding
on the public highway, the j^roperty

severally of the plaintift' and of the defend-
ant, were previously the property of S.,

who had been accustomed for many j'ears

to pass from his mansion on the one,

across the other, to and from the public
road. After the death of S. the tract upon
which he had resided was sold to F., who
conveyed to the plaintift". The adjoining
premises were subsequently sold to a pur-
chaser under whom the defendant held.

About 19 years after the severance, the
defendant closed the way across his pre-

mises. Held, that previous to the sever-
ance, a right of way as an easement, did
not exist over the close in question, for an
owner cannot have an easement on his

own soil. Stuyvesant v. Woodruff', 1 Zab.
133 ; Fetters v. Humphreys, 3 C. E. Gr.

260, 4 C. E. Gr. 471 ; Denton v. LeddcM, 8 C.

E. Gr. 64 ; Stanford v. Lyon, 7 C. E. Gr. 33,

8 Vr. 426 ; Brakely v. Sharp, 1 Stock. 9, 2
Stock. 206. Infra, g 76,
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60. Equity will restrain buildins: over
a public alley, at the suit of an adjoining
land owner. Bechtel v. Canlake, 3 Stock.
244, 500; Kean v. Arch, Feb. 187(5, Chancery.

(b) How acquired.

(1) By express ivords.

61. The distinction between easements
which are apparent and continuous, and
those which are not, is completely estab-

lished by adjudicated cases. The former
pass, on the severance of the two tene-
ments, as appurtenant, without the use of
the word appurtenances, but the latter do
not pass, unless the grantor uses language
in the conveyance suflB.cient to create
the easement. Fetters v. Humphreijs, 3 C.

E. Gr. 260, 4 C. E. Gr. 471.

62. A covenant may amount to a grant,
and thus create an easement and impose
a servitude upon the land of the cove-
nantor ; in which case the land will be
liable, in the hands of every subsequent
purchaser, to the burthen of such servi-

tude. Breiver v. Marshall, 3 C. E. Gr. 337.

63. A covenant not to sell marl from a
certain tract of land, or not to carry on
any specitic business upon it, does not
create an easement, or impose a servi-

tude ; it is onlv a personal covenant.
Ibid.

64. If commissioners of partition, in a
sale of the lands by them, give a deed for

one parcel, containing a provision that no
buildings shall be erected thereon to

darken the windows of a building standing
along the line upon an adjoining parcel,

sold and conveyed by them at the same
time, the purchaser takes subject to such
easement for the benefit of the adjoining
parcel, although such condition was not
in the conditions of sale, and he objected
to its being put in the deed. He is bound
by the acceptance of a deed with such
condition. Rosenkrans v. Snover, 4 C. E.
Gr. 420. See Allen v. Bank of U. S., Spen.
620.

65. The description in a deed of a lot of
land, as being bounded a certain length
on an eight foot alley, and a certain addi-
tional length along a continuation of said
alley or street, said street being thirty feet

wide, which alley and street, if oi)ened,
would have been on the land of the
grantor, but which in fact were not opened
and used, does not amount to a grant of a
way, nor to a covenant that the grantee
shall have a right of way along the alley

and street referred to. Hopkinson v. Mc-
Knight, 2 Vr. 422. See Covexant, § 25.

66. The right to divert water is an incor-
poreal hereditament, and at common
law, could only be created by deed. But
when a charter of a water power company
gives a right to divert the water of a
river, upon the written consent or per-

mission of those owning lands and water
privileges, such ^Yritten consent obtained
after the act, with the assistance of the
act, operates as a substitute for the com-
mon law method, and has the eifect of
granting to the company a legal right to
divert. liantan Water Poiver Co. v. Ver/hte,

6 C. E. Gr. 463 ; reversing, 4 C. E. Gr 142.
67. The grantee of a deed inter juries is

bound by the conditions, covenants and.
stipulations therein on his part, although
the deed is only signed by the grantor.
If they be such as are legally sufficient to
create an easement in the premises grant-
ed, the grantee takes the land subject to
that servitude. Earle v. New Brunswick, 9
Vr. 47. Conveyance, § 25.

68. A grant of a wagon way between
the two dwellings, in a deed where that
way had been described as extending to
the whole depth of the lot, will not be con-
fined to that part of the way which lies

between the houses ; the words "between
the houses " will be considered as designa-
ting what way was intended. Dunn v.

English, 3 Zab. 126.

See Conveyance, | 23.

(2) By necessity or implication.

69. Where a right of selecting part of a
larger tract of land, exists in the grantee,
if the selection cuts off the owners of the
rest of the land from access thereto, a way
of necessity exists in their favor over the
land selected. Lore v. Stiles, 10 C. E. Gr.
381.

70. When a conveyance provides a way
of access for ordinary purposes to the lot
conveyed, no way of necessity will arise,

although that way is not sufficient for all

purposes. Haskell v. Wright, 8 C. E. Gr.
289.

71. An acceptance of a conveyance, with
a restricted right of way to the lot con-
veyed, bars the grantee from claiming a
larger way as a necessity. Ibid.

72. By a grant of land, easements neces-
sary for its enjoyment, are created ex neces-

sitate, and pass by the grant, although not
expressly named. Brakely v. Sharp, 1

Stock. 9, 2 Stock. 206.

73. C. S. died, leaving a large farm,
through which was an artificial water-
course. Proceedings were had in the or-

l^hans court for partition among tlie heirs,

and a portion of the farm through which
the artificial watercourse ran was set off to
part of the heirs, and another portion was
sold under an order of the court. Held,
that the purchasers were entitled to the
enjoyment of the watercourse as it existed
at the time of sale. The act of the com-
missioners was no such severance of tlie

unity of title as would govern the rights of
the grantor to the enjoyment of the water-
course. Ibid.
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74. B}' a devise to tlie testator's widow
of " the house and lot occupied by me in

Market street, in the city of Camden," a
Avay wliich the testator opened over other
of liis hinds for the accommodation of a
barn he erected on the lot devised to his

widow, does not jiass to her, althouf^h dur-
ing- the testntor's lifetime it wns the only
egress from his hnrn to the street, :ind was
continuously used by him for that ])urpose.

Fetters v. Humphreys, 3 C. E. CJr. 13G0, 4 C.

E. Gr. 471. Supra, g 49.

75. The words "occupied by me," are
merely descriptive of the premises devised,

and are not sufficient to create an ease-

ment of a right of wny over other lands of

the testator, which was not in existence in

legal contemplation during the testator's

lifetime. Ibid.

76. A right of way will not pass by
deed under the word appurtenances,
it not being a way of necessity, and there
being no words in the conveyance shewing
an intention to create an easement. Stay-
vesani v. Woodruff, 1 Zab. 133. Supra, 'i 59.

76a. If a purchaser of a lot of land
fronting on a higlnva}' has acquired an
easement therein, no subsequent abandon-
inent of such highway by the public, can
affect his right. Att'y Gen. v. Morris and
Essex R. R. Co., 4 C. E. Gr. 386.

77. A devise of a building and lot to A.,

on condition that he will permit B. " to

carry on the business of a druggist on that
part of the premises then occupied by him
for his business of a druggist (being part of
the first Hoor of said building), so long as
he should desire to use it for tliat purpose,"
created no easements in the adjoining
lot for the use of hydrant and for passage
over said lot, in favor of B, though he had
been allowed these privileges inthe testa-
tor's lifetime. Stanford v. Lyon, 7 C. E. Gr.
83. Contra, S. C. 8 Vr. 426.

78. If the owner of a tract of land, of
which one part has had the benefit of a
drain, water-pipe, or water-course, or other
artificial advantage in the nature of an
easement through or in the other part, sells

or devises either part, an easement is

created by implication in or to such other
part. And this is the case even if it is the
servient ])art that is sold or devised. But
this is confined to continuous and appar-
ent easements. Denton v. Leddell, 8 C. E.
Gr. 64, 9 C. E. Gr. 567.

(3 ) By prescription

.

79. Where the title of both the dominant
and servient tenements, is in the same
person, adverse possession cannot Ijegin
until after severance. BrakeJy v. Sharp,
1 Stock. 9, 2 Stock. 206.

80. An exclusive enjoyment of water or
of light, or of any other easement, in any
particular Avay, for twenty years, without
interruption, becomes an adverse enjoy-

ment sufficient to raise a presumption of
title as against a right in any other person,
which 'might have been, but was not
asserted. Shreve v. Voorhees, 2 Gr. Ch. 25;
Hulme V. Shreve, S Gr. Ch. 116; Shiekls v.

Ar7idt, 3 Gr. Ch. 234; The Society, &c. v.

Holsman, 1 Hal. Ch. 126; Stuyvesant v.

Woodruff', 1 Zab. 134 ; Del. and Rar. Canal
Co. V. \Vri(iht. 1 Zab. 469; Camjibellv. SiMth,
3 Hal. 140; Thorpe v. Corivin, Spen. 311.

81. Where A. has drained his land by a
ditch through the land of B., using it as an
adverse right for more than twenty years,
he acquires an easement in the land of B.
which is entitled to protection. Earl v.

De.Hart, 1 Beas. 280.

82 When the owner of a fishery does
not himself work it for profit, but sufi'ers

the public to fish in it without objection,
user by an individual, which is not dis-

tinguished from that of the public, will be
considered pei'missive, and not adverse,
unless there is evidence that it was under
a claim of right in himself, and that the
owner, knowing of su(;h claim, acquiesced
in it. Cohb v Davenport, 3 Vr. 369, 4 Vr.
223.

83. That the defendant, or those under
whom he claims, erected a hotel for the
accommodation of the public who might
visit a lake—the ownership of Avhicli is in
another—for the purpose of fishing, is not
evidence of a prescriptive right in tlie de-
fendant to fish therein. Ibid.

84. No one is bound to measure the dam
of an adjoining proprietor, and employ an
engineer to calculate whetbei', if kept tight

and full, it will throw Avater upon him.
But when it does tlirow water upon him,
if he permits it for twenty years, a grant
will be presumed; but this only to the ex-
tent to wliich his land was habitually or
usually overflowed. Carlisle v. Cooper, 4 C.

E. Gr. 256, 6 C. E. Gr. 576.

See E.JECTMENT, 1 13.

(c) How lost.

(1) By (d)andonment.

85. As twenty years' j^ossession will give
a right, so non-user for the like term
will ]iut an end to it. Shields v. Arndt, 3
Gr. Ch. 234.

86. After the acquisition is complete, no
interruption or cessation, except for twen-
ty years, or with a plain intention to aban-
don, will destroy the easement. Ca.rlisley.

Cooper, 4 C. E. Gr. 256, 6 C. E Gr. 576.

87. An easement will not be extinguished
by mere non-user for twenty years, unac-
companied by acts showing an intention
of abandonment. In such case, adverse
possession, as well as non-user, is necessary
to affect the extinguishment. Veghte v.

Raritan Water Power Co., 4 C. E. Gr. 142,
6 C. E. Gr. 463.
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88. To constitute an abandonment, the
facts or circuinstaiices must chiarly iiuli-

cate sucli an intention. yVhandoninent is

a question of intention. Non-user is a Tact

in (ieterniiniii}^ it, but thoui;h continued
for twenty years, is not conclusive evidence,
in itself, oi" an ahandonnient. Its weight
must always dej)end upon the intention to

be drawn from its duration, character and
accompanying (nreumstances. Ibid

89. After a right to carry water through
wooden pipes has been acquired, a mere
non-user for three years after such pipes
have rotted, will not sustain an injunction
to prevent their hein^ renewed. Haight v.

The Proprietors, ct-c, 4 Wasii. C. C. GOl.

90. The effect of a Hcense to do an act

on the land of the licensee can only ex-
tinguish such easement as may be aban-
doned, that is, easements or rights acquired
by a grant or prescription, and in no case
alfects easements or incorporeal heredita-
ments which are, by law, annexed to the
land of the licensor, such as the right to

running water passing over his land in a
natural stream or water-course. Veghte v.

Raritan Water Power Co., 4 C. E. Gr. 143, 6
C. E Gr. 463.

91. A possession of a servient tenement
adverse to the existence of the easement,
continued for the full i^eriod of twenty
years, will raise tlie presumption that the
right has been extinguished by release,
which will operate as a bar. Horner \ . Still-

well, 6 Vr. 307.

(2) Other modes.

92. Unity of seisin. If a way existing
before the seisin of tlie two tenements is

united in the same person, it is extinguisli-

ed by sucli unity of seisin ; and whether
it was a pre-existent riglit of way, or is a
way opened by the owner and used by him
for tlie convenient operation and enjoy-
ment of the premises, it lias no legal exist-

ence during the continuance of the unity
of seisin, and upon the severance of the
two tenements does not pass, unless it is a
way of necessity, or the operative words of
the conve^'ance are sufficient to grant it de
novo. Fetters v. Hamphreys, 4 C. E. Gr.

472; Denton v. Leddell, 8 C. E. Gr. 64.

93. Severance. Where commissioners
appointed by the orphans court sold, in
parcels, lands through whieli water had
been conveyed in jiipes. Held, that liy

setting off the land above the road before
the sale of that below, there was a sever-
ance of the unity of title, and those to

wliom it was set off toolv it free from anj'

encumbrance of tlie easement, to tlie same
extent as if the original owner liad con-
veyed it to them without reserving tlie

easement. Brakeley v. Sharp, 1 Stock. 9, 2

Stock. 206.

95. The mere right to an easement over
land which anotlier party is entitled to re-

tain in pos.se.ssion, will not be affected by
the execution of a writ of possession for
the premises, in an action of ejectment.
Camden and Amboy E. R. Co. v. Stewart, 3
C. E. Gr. 489.

See Dedication,
'i
20.

(d) Disturbance and remedies.

96. It is only in cases of obstructions of
easements, &c., that maintaining a struct-

ure erected and kept as a means of pre-
venting tlieir enjoyment, will be restrained,
and such structure ordered to be removed.
Rogers Locomotive Works v. Erie Railway Co.,

5 0. E. Gr. 379. Supra, U 32, 33, 36, 39, 40,
43, 45, 60.

97. Equity will not interfere to prevent
the erection of a depot in a part of a public
street wliich lias been occupied for other
purposes by the corajiany for twenty years,
with the acquiescence of complainant.
Higbee v. Camden and Amboy R. R. Co , 5
C. E. Gr. 435 ; Morris and Essex R. R. Co. v.

Prudden, 5 C. E. Gr. 530, reversing, 4 C. E.
Gr 387. See Injunction.

98. A. purchases a lot from B., on an
alley actually opened eight feet wide. B.,

at the time of the purchase, promised to
widen the alley to the width of sixteen
feet, and did so. A court of equity
will enjoin B. from narrowing the alley to

its original width. Bechtel v. Carslake, 3
Stock. 500.

99 Where an erection in a water-course
would in time become a right, a rever-
sioner may sue for damages caused there-
by. Tinsman v. Railroad Co., 1 Dutch. 255.

100. Pleadings. It is not necessary that
a party who sues for injury to his mill, by
diverting the water therefrom, should
allege that his mill is the most ancient.
The allegation, that long before, and until

the grievance complained of, he had, and
of right ought to have, the enjoyment of
the stream in its natural and usual flow, is

sufficient; and if the defendant claims a
right to use the water in a, manner injuri-

ous to the plaintiff, he must show it by
grant or prescription. Beavers v. Trimmer,
i Dutch. 97.

101. A plea in which the defendant sets

forth his derivative title to the right of
way under which he justifies, without
averring in direct terms his title to the way,
is in accordance with apjiroved precedents.
Haivk v. Scagraves, 5 Vr. 355.

102. Where it appeared by the defend-
ants' own showing that the city was not in

the exclusive possession of the streets and
of the docks, wharves, and piers from
which an obstruction was sought to be
removed, and that the plaintiffs were in

possession, claiming right to the same as

private property, and that the enforcement
of the resolution might involve questions
of right and title b3tween the parties, and



344 EASEMENT, II.—EJECTMENT, I.

Private.—For what it Lies.

the nature and extent of easements and of

alles^ed dedications ip^de to the public, the
party complained of was entitled to notice,
and to have his rights determined by pro-

cess of law. State, Associates, iix. v. Jersey

City, 5 Vr. 32.

103. That a complainant liolds lands
granted by the state subject to the public
right of navigation, will not deprive him
of his remedy for a trespass thereon.
3Io7-ris Canal Co. v. Jersey City, 11 C. E. Gr.

294.

104. Evidence. When an easement to

flow water is claimed by adverse enjoy-
ment, the whole burthen of proof is on
the claimant. Carlisle v. Cooper, 4 C. E. Gr.

257, 6 C. E. Gr. 570.

105. If bridge proprietors, or those claim-
ing under them, set up title adverse to a
public easement, and especially if they in-

voke the aid of a court of equity to protect

tliem in the enjoyment of such pretended
right, it becomes them to show conclusive-
ly the existence of the right, and how they
acquired it. Newark Cement Co. v. Newark,
2 McCart. 65.

106. In an action to recover damages
from flowage by back water, a request to

charge that a dam, which had been in ex-

istence for forty years, was a legal struc-

ture, was properly refused, where there

was some ciuestion whether its mainte-
nance had been peaceably acquiesced in.

The court should have been asked to leave
to the jury the cpiestion whether the dam
had been maintained for the prescriptive

period, under such circumstances as to

give a right by prescription. Trenton
Water Power Co. v. Raff, 7 Vr. 335.

See Damages, H 69, 70.

EJECTMENT.

I. For what it Lies.

II. Lessor's Title.

(o) Origin and nature.

(1) Assignees.

(2) Cestui que trust and trustee.

(3) For breach of conditions or
covenants.

(4) Heir or devisee.

(5) Joint tenants and tenants in

common.
(6) Landlord and tenant.

(7) Mortgagor and mortgagee.
(8) Possession.

(6) Sufficiency.

(c) The demise.

III. Defences.

IV. Pleadixg and Practice.

ia)
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under a transfer of the personal property
of the niortijngee, (coiitisi'atiMl l)y the \v^^-

islature for treason) niaj* briny; ejectinent
thereon. Doi Joiift v. Spi)nii)ig, 1 Hal.
4(J(). See Jourf v. Watkins, 1 Hal'. 445.

10. EjeetnuMit will lie hy lieirs to avoid
fraudulent deeds of their lands srjvcn hy
e.xeentdrs. Jh'n. v. McKiiir/ht, (> Hal. IIS");

Den. Ubrrl v. HarmncU, 3 Harr. 73. Contra,
Rnnyon v. Newark Co , 4 Zab. 4(37. See De-
scent, § 20, Ohert V. Obert. 1 Beas. 4l>8; MhI-
ford V. Mineh, 3 Stock. IG. Infra, ^ l21.

11. It will not lie without notice where
the defendant has been in peaceable pos-
session for many years, but without assert-

ing any adverse. claim. Van Campen v.

De Pue, 6 Hal. 4()<J; Van Valkenherg, v.

Den. Railway Bank, 3 Zab. 583.

12. Aider, where the defendant has been
twenty years in possession, and no rent
paid. Den. Crowther v. Lloyd, 2 Vr. 395.

See Den. v. Drake, 2 Gr. 523.

13. Ejectment will not lie for land of
anotlier overflowed by water—such over-
flowing does not constitute ouster. Perrine
V Bergen, 2 Gr. 355, 356.

14. A direction in a will to executors to

sell land and divide the proceeds between
A. and B., is a naked power, and vests

no estate or title, either in the executors
or in A. and B. upon which they can main-
tain ejectment. Den. v. Young, 3 Zab. 478;
case reversed, 4 Zab 775, WUlianison, C,
Risley and Haines, Justices, dissenting.

14rt. Where the charter of a company
gives the right to enter upon and take
lands without first making compensation,
the land owner cannot bring ejectment,
although no compensation is made. Den.
V. Morris Canal Co., 4 Zab. 587.

II. Lessor's Title.

(a) Origin and nature.

(1) Assignees.

15. Query. Whether nn ejectment maybe
brought i)y the assignee of a rent charge
against a tenant of the demised pi'emises

on a refusal by him to pay rent according
to the terms of the lease, and the clause of
re-entrv contained therein. Farley v. Craig,

6 Hal. 262. See S. C. 3 Gr. 191.

16. The assignee of a rent charge maj'
take advantage of a clause of re-entry.

Ibid. Supra, ^9.

(2) Cestui que trust and trustee.

17. A mere cestui que trust cannot recover
in ejectment, unless a surrender or con-
veyance to him of the legal estate can be
reasonablv presumed. Den. v. Bordine,
Spen. 394^

I

18. In eje(!tment against hi.s trustee, a
cestui que trust cannot rec<jver unless a
surrender to him of the legal estate can be
reasonably presumed. lie ha.s no alter-

j

native but to bring the action against
a stranger in the name of his trustee.

' Brown ads. Combs, 5 Dutch. 36.

19. A trustee, as tenant of the legal es-

tate, may recover in ejectment from his own
cestui que trust. Ibid.

20. The court, in the action of eject-

ment, can deal only with the legal title,

and cannot inquire as to who is the benefi-
cial owner of the property, by reason of
any implied or resulting trust, arising from
the payment of the consideration money
for the deed under which the defendant
makes title. Mulford v. Tunis, (5 Vr. 257.

21. A person who has a right to avoid a
deed made by executors to a third person,
with the intention that such person should
re-convey to them, may make his objection
to its validity, in an action of ejectment,
and is not obliged, in order to impugn it,

to resort to the court of chancerv. Den. v.

McKnight, 6 Hal. 386. Supra, flO.

See Trusts. In/ra, U 82-84.

(3) For breach of conditions or covenants.

23. In case of the forfeiture of an estate
upon condition, an actual entry upon the
land is not necessary in order to maintain
an action of ejectment. Cornelius v.Ivins,

2 Dutch. 376. See Den. v. Lawrence Church,
Spen. 551; Den. v. Central R. R. Co., 2
Dutch. 13. Condition, ^ 36.

24. Where a party is in possession under
an agreement, containing the following
clause.: "In case a failure is made in any
of the pnyments, previous to the deed be-

ing executed, the said B. shall be privi-

leged to take possession of the premises,"
the lessor of the plaintiff" is authorized by
the letter of the agreement, to take pos-
session, and having the right of entry can
maintain ejectment, without notice to quit
or demand of possession. The failure of
payment, like the efflux of the fixed time
in a lease, is sufiicnent notice. Den. v. Mc-
Shane, 1 Gr. 35. Supra, § 7.

See Condition, Conveyance.

(4) Heir or devisee.

25. If a devisee take only an estate for

life, and her children are entitled to a bene-
ficial interest in the remainder, the legal

title to the remainder is not vested in them,
nor have they such an estate theiein as to

enable them to maintain an ejectment.
Den. v. Creveling, 1 Dutch. 449. Supra, § 10.

(5) Joint tenants and tenants in common.

26. One joint tenant or tenant in com-
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nion may maintain ejectment against his

co-tenant, on proof of actual ouster, or

of facts from which an ouster can be in-

ferreil. Den v. Bordine, Spen. 394. See Cor-

rigan v. Rih'y, 2 Dutch. 79.

27. But if there has been no ouster, the

defendant should apply for a special rule

to confess ouster of the nominal plaintiff,

in case an actual ouster of the plaintifl''s

lessor by the defendant should be proved,

and not otherwise. Ibid.

28. Where ejectment is brought by one
joint tenant, tenant in common, or copar-

cener against another, if the defendant
files his plea, and does not give notice that

he defends as joint tenant, tenant in com-
mon, or coparcener, and does not admit the

plaintiff's right to a share of the property,

but defends for the whole premises, it is an
admission of ouster, a denial of the whole
right of the plaintiff, and the plaintiti' will

recover whatever part his proof shows he
is entitled to. Brown ads. Combs, 5 Dutch. 30.

29. A mere parol partition, between ten-

ants in common, followed by a several cor-

responding possession for live or six years

only, is not binding and conclusive at

law, upon the original tenants and those

claiming under them. Den v. Longstred,

3 Harr. 405. See Polhemus v. Hodson, 3 C.

E. Gr. C3 ; Scudder v. sStout, 2 Stock. 377.

30. But where held in severalty upwards
of twenty years under semblance of legal

partition, an agreement of all parties may
be presumed. Den. v. Kelly, 1 Harr. 517.

(6) Landlord and tenant.

31. In ejectment against tenant at will,

he should have notice to quit before suit

is brought. Den. v. Mackay, Pen. 420;
Den. V. Wade, Spen. 291 ; Den. v. Drake, 2
Gr. 523; Den. v. Adams, 7 Hal. 99; Den.
Crouiher v. Lloyd, 2 Vr. 395; Van Blarcom
V. Kij), 2 Dutch. 351.

32. No ejectment can be maintained by
the landloid for a mere breach of coven-
ant not coupled with a proviso for entry.
Den. v. Post, 1 Dutch. 28G.

33. The tenant is entitled to six months'
notice to quit, Ijut forfeits such right by di.s-

claiming the landlord's title. Den. v. Blair,

3 Gr. 181.

34. If a person enters upon land under a
tenant Avho is in possession, and with his

consent, he cannot impeach the title of the
landlord. If he enters as an intruder, or
against the consent of the tenant in pos-
se.ssion, he may set up a title in himself;
but he cannot set up an outstanding and
subsisting title in a third person, under
whom he did not enter. Marker v. Gustin,

7 Hal. 42.

35. Where the tenant holds over two
years without recognition from his land-
lord, he is not entitled to notice. Den. v.

Adams, 7 Hal. 99.

36. If the tenant denv the holding alto-

gether, or forbids a distress, and pro-
vides the means of resisting it, the landloi'd

will not be required to make a regular
demand at the ))recise time and precisely
conformable to the terms of the lease.

Farlei/ v. Craig, 6 Hal. 263. But see S. C.

3 Gr.'l91. Conveyance, g 309.

37. Where the tenant in possession,
who has been served as defendant, does
not fall within the description of persons
authorized to remove a case into the federal

courts, but the landlord not made a party
does fall within such description, the land-
lord cannot remove the Ccise. Ex parte
Turner, 3 Wall. Jr. 258.

38. He can only get into the suit by
appearing voluntarily and making de-
fence, and when he does this he connects
himself with his incapable tenant and
becomes incapable himself. Ibid.

39. The tenant if sued and served is a
proper and necessary party, and the land-
lord by appearing and making defence
cannot have his tenant struck off from the
record, and thus exercise the right to

which he would have been entitled liad he
been the only defendant. Ibid.

40. Nor can the landlord sever himself
from his tenant, leaving the latter still on
the record and in the state jurisdiction,

while the landlord himself has the title

tried in a federal court. Ibid.

41. A person who has been permitted to

occupy land by a decedent, and l>y his

heirs or devisees after his death, without
any definite lease or term, is a tenant for

years, and as such, entitled to a notice to

quit three months before the end of the
year. Nor is the right to .such notice for-

feited by contesting the right of the heirs

of the plaintiff, who, as executors, claim
the whole premises, when, as heirs, they
are entitled to an undivided share thereof.

Den. V. Snoirhill, 3 Zah. 448.

42. The defendant in execution, if in

possession of the premises, becomes qnasi
tenant of the purchaser, and will not be
permitted to di^spute his title in an action
of ejectment, brought against the defend-
ant in execution to recover the possession.
Den. V. Winans, 2 Gr. 1. See Hyatt v.Aker-
son, 2 Gr. 564, 567, L.\ndlord and Tenant.
Infra, ^76, 117, V (e).

(7) Mortgagor and mortgagee.

43. A mortgagee may bring ejectment to

recover possession of the mortgaged prem-
ises. Nor does he divest himself of such
right, by filing a bill to foreclose in con-
nection with the second mortgagee, pro-
curing an order of sale, and accepting the
sheriff's deed for the premises. If the
sheritf's sale is valid, the mortgagee, as
purchaser, may recover by virtue of the
purchase and conveyance ; if not valid, his

mortgage title still remains. Den. v. Stock-
ton, 7 Hal. 322.
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44. Neither a mort|i;a;.^()r in possession,

nor his grantee, is entitled to notice to quit
or demand of possession, before the action
is brouglit. Ibid. ; Den. v. Stockton, 7 Hal.
322.

45. In ejectment liy the grantee of a
* inorlgagee, against the mortgagee's tenant,

it is not necessary to ])roduce the mort-
gage or the bond, in sn])port of the sheriif's

title, against said tenant or others claiming
under him. Den. v. Bilderback, 1 Harr. 4i»'.j.

46. In an action of ejectment Ijrouglit

upon a mortgage, the court will not allow
the money due upon the mortgage to be
paid into court, if there i.s a bill in equity
pending on the mortgage. De7i. v. Kimble,
4 Hal. 335; Leake v. Chambers, 1 South. 33;
Hamilton v. Dobbs, 4 C. E. Gr. 227.

47. A purchase of the equity of redemp-
tion by a mortgagee or his assignee, will

not create such a merger as to prevent
an ejectment. Den. v. Vanness, 5 Hal. 102.

See Mnlford v. Peterson, 6 Vr. 127, 131.

48. Where a mortgage is given to A. B.

and C, to secure tliem as endorsers for the
mortgagor, if C. is in possession of the pre-

mises, and A. and B. bring ejectment
against him to recover the land, if the
plaintifls are entitled to recover, they will

obtain the whole ^jremises, unless the de-

fendant can prove damage to himself by
payment, or liability on some of the bills

of exchange, or notes against which he was
to be indemnified by the mortgage. Brown
.ads. Combs, 5 Dutch. 36.

49. A mortgagee in possession can never
be ousted by the mortgagor, or any one
claiming under him, until the mortgage be
paid. Den. v. Wright, 2 Hal. 175 ; Ketchum
V. Johnston, 3 Gr. Ch., 370; Onderdonk v.

Gray, 4 C. E. Gr. 65 ; Cortleyou v. Hathaway,
-3 Stock. 39.

(8) Possession.

50. The lessor of the plaintiiT must al-

ways count upon, and show a possession
of the land within the time to which the
.right of entry is limited. Den. v. Morris, 2
Hal. 6.

61. But not a possession of twenty com-
plete years, or of any other number of
years more than is necessary to constitute

a full and peaceable po.ssession. Ibid.

51a. The defendant Myers entered by
the permission of the lessor of the plaintiff,

.and in pursuance of an agreement made
between them for the sale of the premises
to Myers. The possession of the latter,

.and his subsequent lease of a part of the
lands to Westbrook, the other defendant,
is consistent with his right of possession,

and the vendor cannot oust the defendants,
or either of them without a previous de-
mand of the possession. The service of a
declaration in ejectment, is not equivalent
to such a demand. Den. v. Westbrook, 3

Gr. 371.

52. Tlie oldest possession, even for

less than t\v(Mity years, cai'ries with it a
presumption of title tliat is sufficient to

l)ut the defendant upon his defence, and
will overcome the later po.sse.ssion of a
mere trespasser. Den. Benton y . Sinnickson,
4 Hal. 149.

53. Whether the possession is adverse or
not, is a question for the jury. Ibid.

54. The statute of 21 James I. as to

twenty years' possession, was not adopted
in N. J. by force of the act of 1787, [Rev. p.
598) ; the writ of ejectment having always
been considered on the same footing as the
writ of right. Den. v. Sharp, 4 Wasli. C. C.

609.

55. Possession for twelve or thirteen
years is prima facie evidence of title against
a wrong doer. Den. v. McCann, Pen. 438.

56. When a survey has been made and
reported by a deputy surveyor, returned
to the surveyor general's office and by him
adopted and reported to the council of
proprietaries, accepted and ordered to be
recorded, the title of a i^arty relates back
to the survey. Den. v. Sharp, 4 Wash. C.

C. 610 ; E.'itell v. Bricksburg Land Co., 6 Vr.

235, 239. See Den. v. Steelman, 5 Hal. 193.

57. If a man having two titles to land,

one defeasible, and the other indefeasible,

enters generally, the law adjudges that he
entered under his better title. Ibid.

See Adverse Possession.

(b) SuflQ-cieney.

58. If a party to an action in ejectment
claim title under a will, and the will

shows title out of the party ottering it, he
cannot recover. Boylan ads. Meeker, 4
Dutch. 275 ; S. C. 3 Wall. Jr. 88.

59. To entitle the plaintiff in ejectment
to a verdict, he must show. a right to the

possession of the premises when the action

is brought, and must recover on the

strength of his own title, and not on the
weakness of that of the defendant. Ibid.

60. The rule of law is that no particeps
criminis can maintain an action on an
illegal or immoral contract. But this does
not 2:>rohibit the vendor of land, where the

sale is founded on an illegal transaction

and the conveyance void, from recovering

the lands; he relies on his prior untainted

legal title, and the defendant camiot set

up against that a title declared void by
law. Den. v. Shotwell, 3 Zab. 466, 4 Zab.

789. Conveyance, | 24. See Mulford v.

Peterson, 6 Vr. 127, 134.

61. No title can lie made to an estate

upon a contingency, without showing
such contingency and that it has actually

come to pass. Den. Nelson v. Combs, 3

Harr. 27.

62. In ejectment, where the lessor of

the plaintiff claimed under conveyances
made to him by one of the defendants

;
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and a prior deed of assignment, from this

defendant, as an insolvent debtor, to his

co-defendant, (who defended as landlord),

was set up as a defence, and it appeared
that the party making the assignment had
remained in possession of the premises
from tlie date of the assignment to the
time when the declaration was served, a
period of many years. Held, that the
plaintift' should not have been non-suited

;

but the evidence should have gone to the

jur\', that they might pass upon the fair-

ness of the proceeding. Den. v. Manning,
Spen. G12.

63. Where the heirs and legal represen-
tatives of A., B. and C, who had died
seized as tenants in common of a tract of

land, conveyed to a trustee under whom
the plaintiti' claims the legal estate, the
possession passed to \\\m in like manner
as if he had actually entered ; and having
been once in him, the law presumes it to

have continued until a dispossession is

shown. Bayard \. Cole/ax, 4 Wash. C. C. 38.

64. The trustee had n legal right to

pass the real estate to the plaintiff', and
having done so, it is a sufficient title in

ejectment. Ibid.

65. The plaintiff may recover in one
action several distinct tracts, claimed
under difl'erent titles, if from all he has
been unlawfully ejected bv the same de-
fendant. Den. V. Snoivhill,^ 1 Gr. 23. See
COXVEYAXCES, | 135. ADVERSE POSSESSION,

§ 12.

66. Where land which has been levied
upon by virtue of a prior judgment and
execution, is first sold under a sub.-^equent
judgment and execution thereon, the title

of the purchaser, under the first judgment
and execution, although under the second
sale, will prevail over the title acquired bj^

the purchaser at the first sale, hut uudeV
the second judgment and execution. Ben.
V. Young, 7 Hal. StM).

67. The plaintiff need not go further
back in deducing his title in the first in-

stance than the will of the person under
whom he claims, and who died seised of
the lands. Den. West v. Pine, 4 Wash. C.
C. 691.

(c) The demise.

68. The purpose of the action is to try
the title, and tlie title only, and hereby is

meant not merely the right of John i)en
to the lease, or to the possession during
the fictitious term, but the right of the real
parties, the lessor of the plaintiti" and the
defendant, to the po.ssession of the land ;

and the forms which have been adopted
by the courts are designed to obtain this
end and to clear the way of technical dif-

ficulties. If the title has been fairly and
fully tried, the legitimate object has' been
effected. Den. v. Snowhill, 1 Gr. 28. Den.
Snedeker v. Allen, Pen. 35, 50.

69. In the action of ejectment, the lease

set forth in tlie declaration, is entirely fic-

titious. Ibid. ; Den. v. McShune, 1 Gr. 35.

70. The claimant may feign any lease
consistent with his legal rights, and within
the scope of his legal powers ; but when
feigned, and when admitted on the trial, it

is to be tested by the same rules, as if ac-
tually made and produced. Ibid.

71. It is a fixed rule, that the day, on
which the demise is alleged to have been
made, must be subsequent to the time,,

when the claimant's right of entry accrues.
Ibid. Infra, | 97.

72. If the lease, in a declaration of eject-

ment, as stated to have been made on the
7th of July, 1825, to hold from " the 6th
day of July then last past," it shall be con-
strued to mean the 6th day of July, 1825,
and not the 6th day of July, 1824, which
was prior to the accrual of the plaintiff's

title; for where the words may l)e render-
ed either way, that construction which
renders the fictitious demise useful to the
action, ought to be adopted rather than
that which would destroy it. Den. v. Van-
ness, 5 Hal. 102.

73. The demise in ejectment may be laid

on the day when the right of entry accrued.
Den. v. Bordine, Spen. 394; Vreeland v. Ry-
erson, 4 Dutch. 205.

See Amendments, ?| 37^3.

III. Defences.

74. The court will order a consolidation
of several actions of ejectment where there
is the same question and defence in all

the cases. Den. v. Kimble, 4 Hal. 335. See
Attorney, § 13.

75. If a man have undisturbed po.sses-

sion of lands for twenty years, no action of
ejectment will lie against him. Dfu. v.

Wright, 2 Hal. 175; Den. v. Kelty, 1 Harr.
517.

76. In ejectment by purchaser at she-

rift^'s sale, a tenant who was the defendant
in the execution, may prove that he had
no title at the time of sale. Den. v. Camp,
Pen. 798. See Vandyke v. Bastedo, 3 Gr.
224. Sapra, § 42.

77. The defendant who had sold the
premises to the lessor of the plaintift', will

not be permitted to show a title out of
himself, at the time of making the deed;
for it is an element of the laAv. that a man
cannot recover in ejectment, or defend
himself, against his own covenant or grant.
Den. V. Winans, 2 Gr. 1; Den. v. Gardener,
Spen. 557 ; Cooper v. Galbraifh, 3 Wash. C.

C. 546.

78. A defendant may show a title out of
the plaintiff; but showing that a third per-
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son might defeat the plaintiff's title, if he
chose to setup his minority, or other dis-

ability, is a vorv dillcTent tiling. Den. v.

Kelty, 1 Ilarr. 517.

Til. If a party enter into possession un-
der a contract to purchase, and pay the
purchase money, his possession is adverse,

and if continued twenty years, will be a bar
to the legal title of the vendor. Van Blar-

com V. Kij), 2 Dutch. 351. See Adverse
Possession.

80. But where a party takes possessson
of land under a parol lease at a tixed an-
nual rent, he will be a tenant at will, and
such an estate will not be subject to a fee

farm-rent, nor can it be converted into a
freehold estate by making improvements
on the premises. Ibid.

81. Whatever rights a tenant may have
against a landlord for improvements, tliej^

will not impair the relation of landlord and
tenant, or change the nature of the tenant's

estate; nor can the rights of the tenant
under the contract be set up by a party
who claims by title adverse to the land-

lord's, and denies the existence of the
tenancy, in opposition to the plaintiff's

action. Ibid.

82. It does not lie with the defendant,
who had no title, to question the conduct
of the trustee, who had, by deed to the
plaintiff' as ceatui que trust, conveyed to

him his share. Bayard v. CoIefa.v, 4 Wash.
C. C. 38.

83. Where a trustee brings ejectment
against his cestui que trust, the latter has
no defence at law ; his only remedy is to

sue out an injunction in a court of equity.
Broivn ads. Combs, 5 Dutch. 36.

84. If the trustee has abused his trust,

he may be called upon to account for it

by those who have been injured, in a court
of equity, but not in a court of law, which
can onl}' notice legal titles. Ibid.

85. To show a title out of the proprieta-
ries, a grant, warrant and survey under
the survey, or length of po.ssession against
them may be shown. Ben. v. Sharp, 4
Wash. C. C. 609.

86. Where A., the tenant in tail of the
land in dispute, conveys the same in fee

with a general warranty to B., who had a
title to tlie land by a warrant and survey
under the proprietaries, and who, on
such conveyance to him by A., went into
possession and retained it ever afterward.
Held, that in ejectment against B., bv the
issue in tail of A., B. is not estopped
from denying the validity of the plain-
tiff's title, and setting up his own jDara-

mount title against him. Ibid.

87. Where one defendant entered by per-
mission of the lessor of the plaintirf', and
in pursuance of an agreement made be-

tween them for the sale of the lands, the
possession of such defendant, and his lease
of a part of the lands to the other defend-
ant, is consistent with his right of posses-

I

sion. The vendor cannot oust the defend-
ants, or either of them, without a previous
demand of the i)Ossession, and the service
of a declaration in ejectment is not equiv-
alent to such demand. Den. v. Westbrook,
3 Gr. 371.

88. In ejectment where the plaintiff
claims under a mortgage the defendant
may show that he was insane, and that

,
the bond and mortgage were fraudulently
obtained to suppress a prosecution for
forgery. Dm. v. Moore, South. 470.

89. Outstanding titles are not favored.
Whoever sets them up should prove them
strictly, and show them to be subsisting
and available. Den. v. Sinnickson, 4 Hal.
149.

90. When the defendant opposes a supe-
rior, outstanding title in a third person,
under whom he does not claim, it must be
so subsisting and available, that the as-
serted owner might recover thereon if he
were plaintiff'. Fo.-iter v. Joice, 3 Wash. C. C.
498.

91. If such title is barred by the statute
of limitations, or by a descent cast, the
defendant cannot avail himself of it to
protect his mere possession, since he is a
stranger to the title. Ibid.

92. A defendant cannot set up an out-
standing mortgage in the hands of a stran-
ger to defeat the title of the mortgagor or
his heirs. Den. v. Dirnon, 5 Hal. 156

;

Brown ads. Combs, 5 Dutch. 36; Den. v.

Vanness, 5 Hal. 102; Osborne v. 2\inis. 1
Dutch. 633.

93. A party cannot set njD a title in an-
other person contrary to a recital in his
own deed. Den. v. Brewer, Coxe 172 ; Den.
V. King, Coxe 432.

See Actions, §| 74, 75, Certiorari, § 22,
Contracts, § 176, Dower, | 87, Estoppel.

IV. Pleading and Practice.

(a) Summons.

94. In ejectment, when service of the
summons was upon the wife of defendant,
" at the dwelling house on said premises,"
without stating it to have been the dwell-
ing house of the husband, and it was evi-

dent by proof that the defendant had
notice of the service made by the sheriff
at the dwelling house in question, it will

be deemed a sufficient service. Derrickson
V. White, 3 Vr. 137.

95. When a summons in ejectment has
been issued to the sheriff', and placed in

his hands, it may be served by any person,
by direction of the sheriff, without any
formal deputation in writing. Kloepping
V. Stellmacher, 7 Vr. 176.
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96. An afTidavit of the time and manner
of service is riMiuired, whether such ser-

vice be made by the sheriff or a tliird per-

son. Ibid.

97. Return day may be altered by the

sheriff, if the plaintilf's attorney adopts

the writ as served. Ibid. See Amend-
ments, ^. G, 7.

98. Where a sheriff improperly re-

turns a writ of sunnnons in ejectment,

with an affidavit that the defendant was
actually in possession of the premises

claimed, or some part thereof, the affida-

vit is part of the return to the writ, and,

may he shown to be untrue. Stewart v. Cam-
den and Amboy R. R. Co., 4 Vr. 115.

99. In such case, the proper practice

is, to apply to the court to set aside the

returu in "that respect. And if, on the

hearing of such application, it appears
that the defendant was not, at the time of

issuing the summons, in possession, the

court will permit him to disclaim, and will

set aside the return to that extent, upon
condition that he permits the plaintiff' to

take judgment by default for the recovery

of the premises, leaving the plaintiff' to

recover his costs in an action for mesne
profits. Ibid.

100. A judgment by default was set aside,

where the service was not made on the
tenant in possession, but on the landlord.
West V. Tabnan, 4 Wash. C. C 200.

(b) Declaration.

101. The plainrtff in ejectment must file

his declaration within thirty days after the
day the summons is returnable. Lee v.

Consoly, 2 Dutch. 209.

102. A declaration in ejectment served on
the 18th requiring an appearance on the
28th is a sufficient service. Den. v. Drake,
3 Hal. 303.

103. Where a statute requires service for

a fixed number of days, the mode of com-
putation is to include either the day of
service or appearance, and to exclude the
other ; but where a number of entire
days are rcc^uired, both the day of service
and the day of appearance are to be ex-

cluded. Ibid.

1(»4. The notice subjoined to the decla-
ration must be read, or its contents ex-
plained to the person to whom it is deliv-

ered, or such person must be informed of
the intent and meaning of the service, and
that it has been so done should be stated
in the affidavit. Den. v. Fen. 5 Hal. 237.

105. If the service of the declaration is

not in the regular and ordinarj' manner, a
judgment by default, for want of an ap-
pearance, should not be entered, until th^
court on a rule to show cause has sanc-
tioned the mode of service. Ibid.

106. In a suit brought in the supreme
court, uncertainty in the description of the
premises, in the declaration, can only be

remedied in that court. Camden and Am-
boy R. R. Co. V. Steivart, 3 C. E. Gr. 489.

See Amendments, ? 44.

107. An affidavit of the service of a decla-
ration in ejectment, which states that the
declaration was served on the daugliter of
the tenant, but does not shew that such
service was made on the premises in ques-
tion, is insufficient. Den. v. Applegate, 7
Hal. 321.

108. The plaintiff's attorney may prove
the time of issuing the original declaration
in ejectment, without the production of
the paper, the question in dispute being
merely as to time, and not involving the
contents of the paper. Den. v. Hamilton, 7
Hal. 109.

109. In a declaration in ejectment, the
time at which the plaintiff's right of pos-
session is averred to have accrued nnist be
at a time when the right actually existed.

If the time is laid erroneously, the declara-
tion is amendable at the trial. Vreeland v.

Ryerson, 4 Dutch. 205.

See Amendjients, H 7, 37-45, Corpora-
tions,

'i
268.

(e) Bill of particulars.

110. An order for particulars may be
obtained in ejectment when necessary, as

in other actions. Den. v. PJdllips, 1 Zab.
436.

111. When the declaration is general,
and the defendant is in doubt for what the
plaintiff means to proceed, the latter may
be compelled by rule to specify the pre-
mises sought to be recovered. Ibid.

112. It seems that the 25th section of the
"Act concerning ejectment" [Rev. p. 329),
excludes all evidence of title not contained
in the bill of particulars, and if the bill of
particulars specifies that the party claims
title by devise he cannot claim by descent.
Graham v. Wltitely, 2 Dutch. 255.

113. But if the bill of particulars merely
specifies the documentax'y evidence up-
on which the party intends to rely, includ-
ing the will of B., the party is not thereby
restricted to a claim of title by devise, nor
prevented from establishing by parol a
title from B. by descent. Ibid.

(d) Plea.

114. It is the usual course of practice to
file the plea with the consent rule, and
this practice ought not to be deviated from
without the sanction of the court pre-
viously obtained. Den. v. Drake, 3 HaL
303.

115. A plea that plaintiff entered in and
upon the defendant's " possession." Re-
plication, that defendant abandoned the
possession, absque lioe, that the plaintiff

entered, &c. Rejoinder, that plaintiff de-
manded the possession and thereupon
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entered, absque hoc, that defendant aban-
doned, etc., on dcnnirrer. Held, that the

rejoinder was bad
;

first, as a dei)arture
;

and second, as tendering a traverse upon
a traverse. Den v. Sanderson, 3 Harr. 42G.

See Ab.vtemknt, ^^ 0, 35, 42.

(e) Consent rule.

110. in practice, the issue is always
joined when the consent rule is entered
into. Den. v. Wilson, 2 South. 680; Den.
V. Drake, 7 Hal. 303, 305.

117. The court permitted the landlord

to appear and exchange consent rules in

thirty days, because he was then absent

on a journey, and the tenant refused to

appear. Den. v. Smith, 1 Harr. 438.

118. Persons served with notice as

tenants in possession, may enter into the

consent rule or not, at their pleasure; if

they do not, as to them, judgment will be
entered against the casual ejector. Den.

V. Aiken, 4 Zab. 544.

119. Where the true location of the line

between East and West Jersey was in dis-

pute between the parties, the defendant
should either sign the usual consent rule

or get an order of court for a special one
adapted to the peculiarities of the case.

Keen ads. Den. Sa.rfon, 2 Harr. 313, Horn-
blower, C. J.

120. If a declaration in ejectment is not
served ten days prior to the first day of

the term, the tenant has until the first day
of the subsequent term to appear and
enter into the consent rule. Den. v. 3Ior-

ton, 3 Hal. 133.

(f) Application to defend.

121. When a third person applies to be
made a defendant in ejectment, it is neces-

sary for him to shew that lie is tlie land-

lord or other proper person. Den. v. Lan-
ning, 6 Hal. 185.

122. In an act of ejectment brought by a

purchaser at a sheriff's sale, against the

defendant in execution, who is tenant in

possession, the person under whom sucli

tenant entered, upon a contract for a pur-

chase, or the legal grantee of such person,

may be admitted to defend as constructive

landlord. Den. v. Green, Spen. 171.

123. A person not entitled to defend as

"landlord," under the old act, because not

a landlord in the strict sense of the term,

may yet be admitted to defend under the

words, '"or other proper person," in the

"Act concerning ejectment," [Rev. p. 328,

§17.) Ibid.

124. This court will admit a person to

defend as landlord, along with the tenant

in possession, where it appears that the

title of such person is connected and
consistent with the possession of the oc-

cupant, and that this connection existed

prior to the commencement of the action.
Den. v. Shupe, 2 Gr. 497, reversing 1 (Jr.

Gf).

125. Where plaintiffs claim in different
rights in rival suits against the same de-
fendant, who exchanged the common rules
in one, and then al)andoncd the defence,
tlie plaintiff in the second suit may be
let in to defend in the iii'st, idthough judg-
ment had been obtained therein against
the casual ejector. De)i. Chance v. Steward
and Den. HoUiinishead V. Steward, Pen. 929.

12G. A mortgagee may be admitted,
unless the lessor of the plaintiff will dis-

charge the mortgage. Deji. Nathan v..

Fen, 1 Hal. 478.

(g) Stay of proceedings.

127. A rule was granted on the plaintifT

to show cause why proceedings in eject-

men should not be stayed, until an action
then pending in the court of appeals, be-

tween the same parties for the same prem-
ises should be determined, and in the-

meantime proceedings in the present suit

were stayed. Den. v. Matlack, 2 Harr. 354^

See Costs. ^, 153.

128. After a cause is at issue the court
will not hear a rule to show cause why sat-

isfaction of a mortgage should not be en-
tered, where any doubt exists. Den. Sims
V. Davis, Coxe 141.

(h) Evidence.

129. The possession to be proved, being
a mere matter in pais, may be shown as

well without deed as with it; though, when
without it, it will always be looked upon
with greater jealousy, and be overcome
with greater ease. Den. v. Morris, 2 Hal. 6.

130. The simple fact that a person took
actual possession of the premises, may be
proved by parol, though he went into pos-

session under an agreement in writing.

Den. v. Hamilton, 7 Hal. 109.

131. If a party claim title to the premi-
ses under a will, and for the purpose of

proving his title oflfers the will in evidence,

he is bound by all its provisions, and the

opposite party lias tlie same riglit to use
the will for his own benefit as if he had.

offered it in evidence. Boylan ads. Meeker,

4 Dutch. 275 ; S. C, 3 Wall. Jr. 88.

132. It was competent evidence on the

trial, for the plaintiff to read the widow's
conveyance of her dower, to the tenant,

against whom the former recovery was
had by the mortgagee. Den. v. Bilderback,

1 Harr. 497.

133. After the plaintiff has rested, and
the court have given an opinion against

the title shown by him, he cannot claim,

as a matter of right, to give further evi-

dence showing a title in his lessor ditter-

ent from that" first relied upon. It is in

tlie discretion of the court to permit such
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evidence to be given or not. Den. v. Snow-

hill, ;? Ziih. 448.

134. The deposition of a witncs.s, since

deceased, taken in tlie prerogative court,

on a caveat against a will, may be read in

fin ejectment, where the plaintili" chums
title under the executor of the will who
]n-oi)Oiuided it for probate, and where the

defendant is one of several caveators. But
the record of the court is not evidence as

to the decision on the validity of the will.

Timipr v. Hand 3 Wall. Jr. 88.

135. Where two heirs at law make par-

tition, and a third heir brings ejectment

for the recovery of her portion, the will of

one of the two who hod died and devised

the part allotted him, to the lessors of

the i^laintiff, is inadmissible in evidence,

although they had entered under the de-

vise. Dm. v. Cohon, Pen. 877.

136. Where the landlord defends with-

out the tenant, who does not appear, it is

necessary to prove that the defendant or

his tenant is in possession of the premises.

Den. V. Snowhill, 1 Gr. 23.

137. Where it is necessary for the ])lain-

tiff 's title that he should give in evidence
deeds which are in the hands of he knows
not which one of his adversaries, he may
give copies of them in evidence, without
serving a notice to produce upon the per-

son who has them, if he has given notice

to the defendant's attorney to produce
them. Den. v. jVc.l///.s/rr, 2 Hal. 46.

138. The declaration of a tenant in pos-

session adverse to his title, and relating to

facts which may be proved by parol, may
be given in evidence against him and
those claiming under him. They are ad-
mitted on the ground that they are against
the interest of the part}^ making them,
iind that thev affect his estate. Boylancl
ads. Meeker, 4 Dutch. 274 \ S. C 2, Wall. Jr.

8S-. See Boundary, ?| 65-70.

139. A will was offered in evidence to
prove title to lands ; one of the subscrib-
ing witnesses was dead and the e.xecution
of the will was proved by the other. Held,
that the declarations of the deceased wit-

ness, before and after the execution of the
will, were no part of the res gestx, and not
admissible ; also, that the bad character
of the deceased witness for truth could not
be given in evidence for the purpose of
invalidating the will. Ibid.

140. When a father makes a deed to
his son for the land on Avhich he resides,

(the son living with him), and retains pos-
session, duly acknowledging the deed, and
the land is afterward attached and sold as
the proi)crty of the son, in ejectment
against the father to recover possession of
the premises, declarations of the son are
inadmissible to invalidate the deed. Den.
V. Monjoii. 2 Hal. 173.

141. Where several actions of ejectment
were consolidated, and evidence compe-
tent as to one tenant but incompetent as to

the others was admitted, a general verdict
will be set aside. Den. Stewart-v. Johnson,
3 Harr. 87.

142. Where one party refuses to agree to
a view, he cannot give the jury a map
of the premises made on former ejectment,
nor one drawn by a surveyor. Jackson v.

Van Dyke, Coxe 28.

143. Proof of owner's directions on his
death-bed that the defendant should be
permitted to possess the lands in question,
for life, is inadmissible. Den. Maekay v.

Mackay, Pen 411>.

144. In deducing title under a sheriff's

sale, the judgment and execution must
be shown, as well as the sheriff's deed.
Den. v. Wriejht, Pet. C. C. 64; Den. v. Des-
praux, 7 Hal. 182; Den. v. Faiiee, 7 Hal.
326; Den. v. Morse, 7 Hal. 331; Den. v.

Winans, 7 Hal. 338. See Den. Inskeep v.

Lecony, Coxe 39 ; Z>^",. Pearson v. Hopkins,
Pen. i95.

145. But this is not requisite, when it is

introduced to show the adverse party's
title. Morehouse v. Cotheal, 2 Zal). 521.

146. Or where it is offered simply to
show some collateral fact. Bolles v. Beach,
2 Zab. 680.

147. A variance, or omission will not
now invalidate it. Den. v. Downam, 1 Gr.
135 ; Den. Arrowsmith v. Taylor, 1 Harr. 532.

148. But this does not extend to a deed
made by a successor of the sheriff'. Den.
Watson V. Mulford, 1 Zab. 500.

149. It can not be shown by parol that
part of the land described and conveyed
by a sheriff's deed, Avas excepted at the
sale, and was so understood by the bidders.
Den. Todd v. Philhower, 4 Zab. 796; Thi-
bcmlt's Case, Id. 805.

150. Or, the death of the plaintiff in exe-
cution before the writ issued. Den. v. 3Ian-
ning, Spen. 612. See Den. Rickey v. Hill-

man, 2 Hal. 180.

151. The defendant, by the "Act concern-
ing ejectment," {Rev. p. 327, || 12—15),
may give in evidence under the statutory
plea, which amounts to the general issue,

any title which confers a present right of
possession. Under that plea, the defend-
ant may avail himself of any defence that
could be made under the general issue, by
the former proceedings in ejectment.
Stewart v. The Camden and Amboy R. R. Co.,

4 Vr. 115; State, Baxter v. Jersey City, 7 Vr.
188.

152. In an action brought by the mort-
gagee or his assignee, to recover mort-
gaged premises, it is not necessary for the
plaintiff, to entitle him to recover, to px'o-

duce and prove the bond accompanying
the mortgage. Den. v. Wade, Spen. 291;
Den. Smallwood v. Bilderback, 1 Harr. 497.

153. Where plaintiff counts on his seisin,

and on his possession, having shown title

to seven-eighths and possession of the
whole tract. Held, that he could prove
that he held the remaininu- eisihth under a
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valid odntract to jnirrliasc. ScJicnckv. Cut-

frcll 1 Zab. 5.

154. In proving title undei' a deed made
by a court, if the court had jurisdiction, it

is sufficient to prove the order or judg-
ment authorizing the deed to be made.
Slokiti V. Middkton, 4 Dutch. 32. See Den.
V. Laitibcrt, 1 Gr. 182; Kearney v. Taylor,

15 How. 494.

155. Where a defendant lias executed
an agreement for the sale of land, admit-
ting the title of the plaintiff', lie will not be
permitted to deny t)r disiiule the title, nor
give evidence of the title of another at the
date of the agreement or at the time of the
delivery of the deed. T'mdaJl ads. Den.,

8pen. 214.

15G. Where a judgment of a court of
law, or a decree of a court of chancery
forms a link in the chain of title, the tact of
the existence of such judgment or decree,
may be shown by the record, in contro-
versies with third persons, as well as with
parties. Den. v. Hamilton, 7 Hal. 109.

157. Tiie simple fact that a person took
actual possession of the premises, may be
l)roved by parol, although lie went into

])OSsession under an agreement in writing.

Ibid.

157a. A judgment entered upon a bond
and warrant without an afffdavit, may be
given in evidence in an action of ejectment
between the same parties. Den. v. Zellers,

2 Hal. 153. Infra, I 1G5.

158. Nor can a stranger to such judg-
ment object to its admission, on the above
ground. Dean v. Thatcher, 3 Vr. 470.

159. Proof that such affidavit is untrue
will not render the judgment incompetent.
Den. Vanderveere v. Gaston, 4 Zab. 818.

160. Where a sheriff' in his conditions of
sale, undertakes to adjourn the sale in case
the property should be bid off' by one not
complying with such conditions, and in-

stead of so adjourning, strikes it off to the
lessor of the plaintiff', who is the highest
Ijidder and executes to him a deed, this

does not render the sale a nullity, and can-
not be given in evidence by the defendant
in an action by the purchaser to recover
I)OSsession. Den. v. Young, 7 Hal. 300.

161. Where premises are rented i-eserv-

ing the riglit to sell a part thereof at any
time, for certain purposes named in the
lease, the lessor has no right to sell for any
other purpose than that specified; and
where a part of the leased property is sold

by virtue of such reservation, and the
grantee, or his assigns takes possession
under such sale, on an action brought by
the former lessee to recover possession, he
may show that the sale was not made in

good faith for the purposes reserved in the
lease. Muzzy v. Den., 1 Dutch. 471.

162. The minutes and proceedings of the
council of proprietors, in a dispute about a
vacancy are not evidence, but are only
admissible when constitutionally requisite

23

to give validity to location. Den. v. Piss-
ant, Coxe 220.

"

163. An agreement of parties that a cer-
tain map should be tiled in the surveyor-
general's otfice, does not entitle it to be
admitted as a record. Ibid.

164. Semble, that dejiositions taken
under the act of Aug. 30th, 1784, are not
evidence in actions of ejectment. Ibid.

165. In ejectment, a judgment entered
by confession in the court of common pleas
without the affidavit recjuired by statute, is

admissible as competent evidence. Den.
V. Gadon, 4 Zab. 818 Supra, ^ 157a.

166. A grant may be presumed without
evidence. Den. v. Holmes, Pen. 1050.

167. The decree of the orjihans court on
a matter within their jurisdiction is con-
clusive, and cannot be impeached, when
brought in question collaterally, although
irregular and unlawful. Den. v. O'llanlon,
1 Zab 582.

1G8. An inquisition of lunacy not being
conclusive against one not a party to it,

the defendant claiming under a mortgage
executed by an alleged lunatic, may prove
that such alleged lunatic w'as of sound
mind when the mortgage was executed.
Den. V. Clark, 5 Hal. 217.

See Adverse Possession, Alteration
AND Cancellation, || 3, 6, 17, Attachment,
^ 161, Boundary, Canals, ^ 19, Contracts,
?? 12i>, 121, Conveyance, M 7, 10, 52, 59, 61,

82-84, 225, V(/), Corporations, § 282.

(i) Verdict and judgment.

169. The trial and verdict must have
relation to the land described in the con-
sent rule, and to no other. White v. Den.,

4 Zab. 753.

170. If the land for which the defendant
means to defend is described in the con-
sent rule, as a lot about five chains and
twenty-five links in depth, the description

is sufficient to entitle the plaintiff to reco-

ver the entire lot described in his deed,

though it be a few links more than five

chains and twenty-five links in depth. Ibid.

171. To sustain a verdict, it is not neces-

sary for the weight of evidence to be with
it ; it is sufficient if it appears that the ver-

dict is not against the decided weight of

evidence, and the court will not set aside a
verdict unless satisfied it is against right.

Van Blarcom v. Kip, 2 Dutch. 352; S. C.

4 Zab. 854
172. A judgment in ejectment was not

conclusive upon the rights of the parties,

where the suit was commenced previous

to the act of March 17th, 1857. Van Blar-

com V. Kip, 2 Dutch 352.

173. If proof of plaintifl''s title be wholly
documentary, and only extends to five-

eighths, if the verdict be for the whole
preniises. it may be amended. De7i. Van
Dyke v. Fouratt, 3 Harr. 105.
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174. Upon a verdict in fii\'or of a plain-

tiff for an entire f:irm, a judgment for only

a part of it claimed by him, cannot be ren-

dered. But this may be done upon a case

stated and agreed upon by both parties,

which impliedly authorizes the court to

modify the verdict. Den. v. Hainmd, 3

Hal. 73.
17'"). Where the defendant's attorney

tiled a consent rule without a plea, and
after having agreed to exchange consent
rules with the plaintiff's attorney at home,
neglected when called upon to plead with-

out a rule for that purpose, and the plain-

tiff's attorney took judgment for default of

a plea, against the casual ejector. Held,

the judgment was regular. Den. v. Drake,

3 Hal. 303.

177. On judgment for plaintiff, the per-

sons served with notice found in possession

will be turned out, when the execution is-

sues. Den. V. Fen., 4 Zab. 545.

178. It seems that the names of the ten-

ants in possession will not be stricken from
the record, on their own application. Ibid.

179. When two or more persons holding
distinct and separate possessions of the
premises mentioned in the declaration,

are united in the same declaration and
jointly enter into the common rule and
plead, judgment may be given against
them separately, it their separate posses-

sions are found by the jury. Den. v. Snow-
hill, 1 Gr. 23 ; Bayard v. Cole/ax, 4 Wash.
C. C. 38.

180. A judgment against the casual
ejector, for want of appearance and con-
fessing lease, entry and ouster, may be set

aside at a subsequent session, Avhere the
defendant swears to merits and a trial has
not been lost. The motion may be made
on the affidavit of the party. Den. v. Mc-
Allister, 4 Wash. C. C. 393;' Den. Riker v.

Bcdl. Pen. 974.

181. If a judgment by default is entered
against the casual ejector, for want of an
appearance by the tenant, several years
after the service of the declaration, and
after the demise has run out, the judg-
ment will be set aside. Den. v. Folger,

Spen. 299, 1 Zab 700.

182. A judgment by default against the
casual ejector for want of an appearance,
will not l)e set aside because the declara-
tion in ejectment was served by the lessor
of tlie piaintifF. Den. v. Bridgeivater Co., 5
Hal. 237.

184. Wliere there has been a judgment
by default, on which a k. f. p. has issued,
the court will, on affidavit of a real defence,
open the judgment on payment of costs,

but will not set aside the execution, or
order restitution. Den. v. Ferin, 1 Hal.
431 ; Den. v. EvaiU, Coxa 201. See Costs,

\ 90.

185. In ejectment, where the judge at
circuit refused to non-suit the plaintiff on
the ground that it appeared in evidence

that the declaration and notice were served
on the tenant in possession, on a day ante-
cedent to the demise stated in the declara-
tion, the supreme court will not set aside
the verdict, but will allow the plaintiff on
the return of the i^stea, to amend the
declaration. Den. v. Snowhill, 1 Gr. 23.

186. The effect of a judgment, under the
operation of the 44th section of the "Act
concerning ejectment," (Bev. p. 332,) is

only upon the right of possession as it

existed at the termination of the suit, and
does not conclude any subsequent right of
possession. Hoboken Co. v. Mayor of Hobo-
ken, 7 Vr. 545, Depue, J.

187. Where all matters in difference
between the parties in ejectment were
referred to referees who reported that the
plaintiff should pay a sum of money as
damages to the defendant, and that the
defendant should vacate the premises in

question. Held, that the report should be
confirmed. Den. v. Taylor, Pen. 876. See
Imlay v. Wikqf, 1 South. 132.

188. If judgment cannot regularly be
obtained on such report, it can be enforced
by attachment or an action can be brought
thereon. Ibid. ; Read v. Hillyer, cited in
arg.

189. A report of referees Avill not be set

aside, because the referees report the title

to the land to be in the lessors of the plain-
tiff", instead of in the defendant ; nor because
the referees report, that the lessors of the
plaintiff are tenants in common of the
whole premises, although the declaration
contains no joint demise of the whole, but
three separate demises for entire parcels
of land. Den. v. Brands, 3 Gr. 465.

See Amendments, H 6, 66; Arbitration,
g§ 31, 32, 46.

(j) Mesne profits.

190. Where a man makes use of the
land of another, whether he enters by
deed or otherwise, he is compellable to

account for the mesne profits to the true
owner, unless exonerated by some act of
release. Longstreet v. Ketcham, Coxe 170,

171.

191. The plaintiff' in an action of eject-

ment may recover mesne profits, on giving
notice to tlie defendant that he intends to
proceed for them. Bcdtin v. Bigelow, Pet.

C. C. 452 ; Den. v. Chubb, Coxe 466.

192. Tenants found in possession and
turned out by the execution, will be liable

to an action for mesne profits, but the
judgment will be no evidence that they
either claimed title or had possession.
Den. V. Fen, 4 Zab. 545.

193. If an action is brought for mesne
profits and costs, the question of posses-
sion will be an open one to be settled

by the jury. Derrickson v. White, 3 Vr.
137.
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194. A judc^mcnt is conclusive evi-
dence of the title of the lessor to mesne
profits aceruinji:, suhseiiuent to the day of
the demise, durinti; such time, as tlie de-

fendant has held tlic premises in question.
Lk'u. V. McShane, 1 Gr. 35.

l^'o. In an action of ejectment mesne
profits can he recovered only since the
time of the demise laid in the declaration.

Den. V. Chuhl), C\)xe 460.

196. The jury in assessini^ mesne profits

may include as ])art of tlie dania.i,M's all

the necessary and reasonable expenses
of the plaintilf. Ibid.

197. In an action for mesne profits, the
plaintilf cannot reeovei' damages, or
the costs of the ejectment suit, when judg-
ment has l)een permitted to go hy default,

unless lie proves that the defendant was
actually in possession of the premises, or
some part tliereof. Stewart v. The Camden
and Amhoy R. R. Co., 4 Vr. 115.

198. The value of tlie improvements
made hy the defendant ought to be set

oti' first against the mesne profits prior to

the actual ouster, and after the title of the
plaintifi' accrued ; and the balance only
can be deducted from the rents and pro-
fits to which the plaintifi" is entitled.

Hylton V. Brown, 2 Wash. C. C. 165. See
Sanderson v. Price, 1 Zab. 637, 643.

199. The tenant of a mortgagor holding
hy lease made subsequent to the mort-
gage, from whom the mortgagee has
recovered possession of the premises upon
default in ejectment, is not liable to the
mortgagee in an action for mesne profits

taken for value after service of declaration
in ejectment, but only from actual entry
by mortgage. Sanderson v. Price, 1 Zab.
637, and note.

ment in ejectment coidd not be executed.
Perrine v. Bergen, 2 Gr. 355.

203. Judgment hy default and writ of h.

f. p. executed were set aside, where the
service was not made on the tenant in
possession, but upf)n the landlord. Wcit v.

Ta/Hm/?, 4 Wash. C. C. 200.

204. On a motion to quash the writ, on
the ground that the defendant was not in
possession of part of the premises at the
commencement of the suit, if the aflidavit
of the sherift' does not contain any direct
allegation of the fact, and it appears from
evidence taken, to be a case of doubt as to
the defendant's po.ssession, the plaintiff, if

no appearance is entered, should be allowed
to take judgment by default for the jios-

session, but not for costs. Derrickson v.

White, 3 Vr. 137.

205. Where there has been a judgment
by default against the casual ejector and an
h. f. p. issued thereon, the court will, on
aftidavit of fraud or surprise, and of a real
defence, and, on payment of costs upon
the judgment, set aside the h. f. p. and
order restitution. The case oiDen. v. Ferris,

1 Hal. 431, partially overruled. Den. Shep-
pard V. Inslee, 2 Hal. 161.

206. In ejectment, judgment opened
and habere facias quashed, on reasonable
grounds, no trial being lost. Den. v. Bcdl,

Pen. 974 ; Den. v. Evaul, Coxe 201 ; Keen
ads. Den., 2 Harr. 313. See Den. v. Mc-
Allister, 4 Wash. C. C. 393.

207. Where a judgment against a casual
ejector is set aside in consequence of a
defect in tlie affidavit of service of the de-
claration, if the tenant in possession has
been turned out, a w'rit of restitution will

be ordered with costs. Den. v. Applegate, 7
Hal. 321.

(k) Writ of possession and restitution. See Amendments, § 13, Costs, | 89.

200. The service of a writ of /;.,/'. p. must
be by putting the tenant out of the house,
and the plaintiff" into it, if there be one on
the premises. Den. v. Bilderback, 1 Harr.
497.

201. Ui^on his writ of possession, the
plaintiff must point out the premises to

which he has established his title ; and
takes possession at his peril. If he takes
more than belongs to him, either out of
the hands of the defendant, or of a third

person, this court will in a summary way
restore the party to that possession of
which he has been so improperly deprived

;

and for like reason has the power to cor-

rect the execution of a writ of restitution.

Den. V. O'Hanlin, 3 Harr. 127; Bayard v.

Colefax, 4 Wash. C. C. 38, 43 ; Den. v". Wood-
rnf, 4 Zab. 753; Den. v. Hicks, 7 Hal.
275.

202. Under the writ of po.ssession, the
sheriff' is not prevented from delivering the
actual possession of land by its being
covered with water, otherwise, the judg-

(1) Costs.

208. Infant plaintiffs resident in this

state will be compelled to give security for

costs in ejectment, when the lessor is an
infant. Cotheal v. Moorehouse, 1 Zab. 335.

See Costs. U 129, 130, 133, 134, 142.

209. The lessor of the plaintiff is not
liable for costs when non-prossed for re-

fusing to join in the consent rule. Xot
being a party to the record, he is liable for

costs under the consent rule only. Den.
Strugle \. Hayne, 1 Zab. 245; Anonymous,
3 Hal. 268.

210. On motion, the court granted a rule

for security for costs where the lessor of
the plaintiff was a non-resident. Den. v.

Smiih, 1 Harr. 438.

See Amendments, | 123, Contempt, ?? 18,

19, 50, Costs, H 54. 86-90, 131, 145, 153, 16.5-

168, 181, Courts, U 75, 76, Limitations,
Possession.
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1. The residence required by the hiws of

this state, to entitle a person to vote at an

election, means liis fixed domicil, or per-

manent home; and is not changed or al-

tered by his occasional absence, with or

without hislamilv,if it be animo revertendi.

Cadwaladcr v. HowcU, 8 llarr. 138.

2. Trustees of school districts are muni-
cipal officers, and beinti; elected by the

people, those who vote for them must have

the qnaliiications required by Art. II of

the constitution of New Jersey. State v.

Deshkr, 1 Dutch. 177.

3. The voters of the township of Union
are entitled to vote at the election of the

sherift'of the borough of Elizabeth. Chase

ads. State, Spen. 218.

4. Elections should never be held void,

unless clearly illegal. State, Love v. Free-

holders of Hudaon, 6 Vr. 209.

5. As"betwe(!n the relator and the board

of chosen freeholders, in an apijlication for

a mandamus, the determination of the

board of county canvassers is conclusive.
State, Stokes v. Freeholders of Camden, 6 Vr.

217.

0. But their determination has no such

final ellect, as to interfere with a full in-

vestigation of the result of an election

upon a w^'it of quo iva,rranto. Ibid. ;
State

V. Clerk of Passaic, 1 Dutch. 355; State, Love

V. Freeholders of Hudson, 6 Vr. 269, 273.

7. If the relator, in a case of quo war-

ranto, is entitled to hold his office until

another shall be chosen and legally quali-

fied in his stead, it is immaterial whether
he was dulv elected a second time. State,

Hoagland v. Labaw, 3 Vr. 270 ; State, Kelly

V. Paterson, 6 Vr. 19G.

8. A quo warranto is the legal and usual

mode in which title to office may be tried

and finally adjudicated. State v. Clerk of

Passaic, 1 "Dutch. 355. See Certiorari, ^

23, Corporations, § 69.

9. The act to regulate elections requires

that the governor shall issue a commis-
sion to the county clerk and surrogate,

upon the same evidence as is designated

in the case of other county officers. State

V. The Governor, 1 Dutch. 331.

10. The board of county canvassers have
no authority to examine the regularity of

the proceedings of the township board, or

to look behind the official returns made
by them. Ibid.

11. Statements accompanying the offi-

cial certificate of the board of county can-

vassers constitute no part of their return.

They are unauthorized by law, and form no
ground upon which a commission can be
issued. Ibid.

12. All evidence before the board of
county canvassers, outside of the official

returns, made as prescribed by law, is un-
authorized and illegal. Ibid.

13. The board of county canvassers are

to make their statement of the result, and
their determination as to tlie persons who
shall be elected, upon, and only upon, the

statements which are produced and laid

before the board, as directed in the act.

Ibid.

14. The action of tlie board of county
canvassers does not conclude or prejudice

the right of a party to the oflice, if elected

by a majority of votes, though it may, in

the first instance, deprive him of the right

to the connnission. Ibid.

15. The canvassers officially determine
what persons are elected to office, and the
governor is required to issue commissions
in accordance with such determination.
Ibid.

16. The records of the township meet-
ing signed l)y the moderator and clerk ; or

a sworn copy of such record, if in exist-

ence or within the reach of the law, is the

best and therefore the only evidence of the
election of a constable or other officer to a

township oflice. Pricketfs Case, Spen. 134.

See Constable, ^ 1.

17. A certilied or even a sworn copy of

the list filed in the office of the clerk of

the county, is not admissible evidence of

such election, unless the township record
has been lost or destroyed. Ibid.

18. Where, by a resignation of a mem-
ber, a vacancy occurred in the common
council of R., a mandamus was issued

comj^elling the council to direct a special
election, in accordance with the provi-

sions of the city charter. State. Hanna v.

Rahway. 4 Vr. 110.

19. The common council of E., sitting

as a board of canvassers, by charter,

have power only t(^ canvass or count the

number of votes given at elections, as re-

turned from the different wards, and to

declare elected as members of council the
persons appearing to have the highest
number of votes. Ibid.

20. It cannot, as sucli board, go into an
investigation to find out which candidates,

in point of fact, receive the highest num-
ber of votes. Ibid.

21. The returns of the different wards
are not conclusive. The council, as such,

is, bycharter, made the judge of the elec-

tion of its own members ;
and when the re-

sult of the election is in dispute, it is their

duty to inquire into the matter, and deter-

mine who has been properly elected. Ibid.

22. At the instance of a candidate claim-
ing to have been elected, a mandamus may
issue to compel the council to perform
that duty, according to the twenty-second
section of the charter. Ibid.

23. The election of an unqualified per-
son as sheriff', is not ipso facto void, but
only voidable. State v. Anderson, Coxe 318.

See Sheriffs.
24. The supreme court may examine

the pro(;eedings of an election held under
an act of assembly, and, in case they were
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illegal, may declare such election void.

Siutf V. Justices of Middlesex, Coxe 244

;

case reversed, see Co.xe ^oo note; Grif. Law
Jie</. n7<;. See Courts, 'i 72.

2"). lu an election to iix upon a site for a
court house, where there is evidence that

illegal votes were admitted, that the ballot

box was br(>ken open, and that in order to

intluence the voters, tliey were told that

money would be advanced by the town of

B. toward defraying the expense of the
buiUling. Held, to be a proper case for the

interference of the court. Ibid.

2(). If, in joint meeting of both legisla-

tive houses, twenty-eight votes are cast for

A., being a majority of the votes of those
present, and the chairman declares that

no election has been made, and upon an-
other ballot thirty-one are cast for B. for

the same office, and B. is C(jmmissioned
by tlie Governor, and enters upon the du-
ties of said oilice, an information in the
nature of a quo warranto will not lie by A.
against B. State v. Foster, 2 Hal. 101.

I. Exercise of the Right.

(a) Grant how construed.

See Certiorari, CoRroRATioxs, §§ 162-

170, Courts, Crimes, ?? 140-145, Error,
Mandamus, Penalties and Qui Tams, Quo
Warranto, Statutes.

EMINENT DOMAIN.

I. ExERasE of the Right.

(a) Grant how construed.

(b) Adopting and filing survey.

(c) What may be taken.

II. Compensation.

(a) When made.
(6) Who entitled to.

(c) ]Vho must make.

III. Condemnation.

(a) Application for commissioners.

(b) Appointment.

(
c ) Notice of time and place of meeting.

(d) Powers a)id duties.

(e) What the estimate includes.

(/) Form of aieard.

\g) Appeal.
[h) Setting aside award-

(
i ) Effect ofcondemnation and atvard.

(j) Eights of parties while appeal is

pending,
{k) Payment into court.

[1) What constitutes a taking without

compensation.
(m) Protection to the land owners.

(n) Parties to the jyroceedings.

IV. Particular Charters.

1. A power delegated by the legislature

to a municipal cori)oration, to take private
])ro[)erty for public use must be strictly
pursued. State, Durant v. Jersey Citij, 1

Dutch . 8( ty ; State v. Jersey City, 2 Du tch . 444

;

Catron v. Martin, 2 Dutch. 228, 595; State

v. Hudson City. 'A Dutch. 214; Watson v. Ac-
quackanonck Water Co., 7 Vr. 195.

2. So also as to railroads. Keyport Co. v.

Farmers Co., 3 C. E. Gr. 14, 511; JJoughty v.

S. and E. R. R. Co., 1 Zab. 442; VanWickle
v. C. and A. R. R. Co., 2 Gr. 162; Morris
Canal Co. v. C. R. R. Co., 1 C. E. Gr. 419.

3. If conferred by implication, it must
be a necessary implication. No power im-
plied not intended to be granted. M. and
E. R. R. Co. v. Neivark, 2 Stock. 353;
Doughty v. S. and E. R. R. Co., 1 Zab. 442;
Morris Canal Co v. C. R. R. Co., 1 C. E. Gr.
419. See Bridges, | 20, Corporations, U
28-31, 195.

4. An act incorporating a company for

the purpose of constructing a railroad

from L. to M., with no further grant of
franchises, would not confer the power of

taking lands by the right of eminent do-
main, or even grant the lands owned by
the state that might be crossed by the
route. Keyport Co. v. Farmers Co., 3 C. E.

Gr. 14, 511.

5. To authorize the Central R. R. Co. to

cross the track of the M. and E. R. R. it is

not necessary that any express power
should be given in the charter. M. and E.
R. R. Co. V. C R. R. Co., 2 Vr. 20() ; State,

N. R. R. Co. V. E. and A. R. R. Co., 7 Vr.

181, 187.

6. There is no legislative sanction either

in the supplement of March 2d, 1836, or in

the further supplement of Feb. 22d, 1838,

authorizing the M. and E. R. R. Co. to oc-

cupy a public highway, without first ob-
taining the consent of the proper legal

authorities. M. and E R. R. Co. v. Newark,
2 Stock. 353. Infra, I 24.

7. The legislature has no power, by spe-

cial act, to transfer to one man the prop-
erty of another, without his consent,

either with or without compensation, lliis

want of power does not depend upon any
cotistitutional restriction, but upon the

fact that it is not the exercise of the power
of making laws or rules of civil conduct,
which is the branch of sovereign power
committed to the legislature. Coster v. Tide

Water Co., 3 C. E. Gr. 55, 518; Scudder v.

Trenton Del. Falls Co., Sax. 695.

8. Municipal authorities exercising the

prerogative of eminent domain, should
take pains to ascertain who are the owners
of lands taken for improvements, and who
are subject to the assessments for benetits.

Newark v. State, Edwards, 5 Vr. 523.

9. This case is not within the decision in
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The Staff, Coles v. Piatt, Collector of Jerseij

City, 4 Zab. 108. Ibid.

10. Where the charter of a raih'oad (toni-

pany jjrovidcs that the company may ob-

tain land by consent of the owner, it meansa
legal consent, and they can only obtain it

in snch maimer as existing laws provide for

acquiring:; title to or the right to occn))y real

estate. Hetfield v. C. R. R. Co., 5 Dntch. 571.

lOrt. A verbal consent is sufiicient. Ibid.

11. Where assessments for damages in

favor of an owner for lands taken, and also

an assessment against such owner for bene-
fits, have been made, for the recovery of

which, separate actions would lie, it is com-
petent for the legislature to provide, by a
subsequent statute, that l)oth may be en-

forced in one action, by setting oflF the
one against the other. Baldwin v. Netv-

ark, *J Vr. 158.

12. A road, canal, etc., whether construct-
ed by the state or a corjDoration, is for

public use, wlien tlie public have a riglit

of passage on paying a stipulated, reason-
able and uniform toll. But if tlie toll

amounts to a prohibition, it is a monopoly
and the I'oad is not public. Bonaparte v. C.

and A. R. R. Co., Bald. C. C. 205.

13. The declaration in the charter that
the C. and A. R. R. is a public one does
not make it so, if the etiect of the charter
is to give the exclusive use to the corpora-
tion. Ibid. See Constitution, || 53, 89-92,

1G9, 241.

14. Where the divestiture of the owner's
right is clainaed, and its transfer is neces-
sary for public use by a permanent appro-
priation of the soil, compensation must be
made. Ibid.

14«. The ijurjiose for which these works
(the United R. R. and Canal Companies of
N. J.) are leased, the benefit and advan-
tage of extended public highways, con-
trolled and operated by one head, for regu-
lar and easy communication from and
through New Jersey and other states, is a
public use for which property may be
taken by condemnation. Black v. Del. and
Ear. Canal Co., 7 C. E. Gr. 130.

See Bridges, U 8, 9, 26, Constitution, ^
1, 2, 53, 74, 111(5), U 157, 1G2, 166, 169, 205.
241, Corporations, II.

(b) Eflfect of adopting and filing
survey.

15. The word "survey" does not neces-
sarily, mean a map or profile. They are
sometimes used as convertible terms.
The books tiled by the C. and A. R. R.
and T. Co., in the office of the secretary of
state, contaming in words and figures a
description of the commencement of the
road, the different stations made at the
time of the survey, the courses and dis-
tances between those stations, and the
number of stations, to the termination of

the road, is a "survey " Avithin the mean-
ing of the cliarter requiring that " a sur-

vey of such route and location shall be
deposited in the office of the secretary of
state," sufficient, at least, to warrant the
court in refusing an injunction on the
ground that no survey liad been made.
Att'y Gen. v. Stevens, Sax. 370.

16. By adopting and filing a survey of
their route, a company acquires a right to
obtain the lands over which it passes ; and
if another company purchase and take
deeds for those lands, without notice, such
conveyances put the purchasers in the con-
dition of land owners, liable to have their
lands taken upon making compensation.
M. and E. R. R. Co. v. Blair, 1 Stock. 635.

17. The title to land for a railroad does
not pass by the tiling of the survej^ in the
office of the secretary of the state. Hetfield
V. C R. R. Co., 5 Dutch. 571, reversing 5
Dutch. 206; S. C, 3 C. E. Gr. 323.

18. The making and filing a survey
required by the 5th section of the act in-

corporating the " Morris Canal Co." (P. L.
1824, p. 160), is a necessary pre-requisite
to the taking of any lands under the
powers given by the charter. Morris Canal
Co. v. C. R. R. Co., 1 C. E. Gr. 419, 443.

19. The survey of the route of their
canal required to be filed by the M. C.

Co. is only of their genei'al route. It

is not required that it should contain
the width or quantity of land. Den v.

3Iorris Canal Co., 4 Zab. 587.

20. The charter of the S. and E. R.
R. Co. does not require the location
of the whole route to be filed, before
application can be made to assess the
value of lands on any part ; it is sufficient

if the location through such lands is filed.

Doughty v. E. and S. R. R. Co., 1 Zab. 443
;

S. C. 3 Hal. Ch. 51, 629.

21. The act to incorporate the M. and
E. R. R. Co. passed Jan. 29. 1835, (P. L. p.

25), construed to require that the location
of road should be fixed and filed with the
secretary of state before any apjilication
for commissioners to assess value of lands
taken, can be made. Vail v. M. and E. R.
R. Co., 1 Zab. 189.

22. The variation of the line of said road
authorized by | 4 of Supp. passed March 2,

1836, (P. L. p. 223), invalid without the cer-
tificate of inspector, or without being re-

corded in office of secretary of state. Ibid.

23. When, under the charter of the city

of B., certain commissioners of assess-
ments were required to file their report
and a map, within twenty days after an
ordinance w'as referred to them by the
council, the neglect to file them within the
specified time will render void their pro-
ceedings. State, CentralR. R. Co. v. Bayonne,
6 Vr. 332 ; State, Gleason v. Bayonne, 4
Vr. 72 ; Staie, Ackertnan v. Bergen, 4 Vr. 39.

See C0N.STITUT10N, I 119.



EMINENT DOMAIN, I. II. 359

Exercise of the Right.—Compensation.

(c) What may be taken.

24. It i.s the settled law of this state, that

a railroad company authorized to acciuire

lands lor the use of their road by con-

demnation, and required to make pay-
ment or tender of compensation to the

owner before occui)ying- the land, cannot
construct their road across or upon a
highway, without making compensation
to the owner of the soil occui)ied i)y the

highway. Hinclnaan v. P. H. R. R. Co., 2

C. E. Gr 75. Siq)ra, I 0.

25. And that a railroad comiiany may,
if it be necessary for the purposes of the

franchise, construct their road across the
track of another company's road

—

making compensation; but the doctrine

has not yet been applied, in this state, to

the taking of a highway longitudinally by
a railroad company. State, Jersey City v.

Montdair R. R. Co., G Vr. 328
26. The right is not given to the M. and

E. R. R. Co. by their charter in express

terms, and it cannot be implied, from any
of its provisions, to appropriate, for the

purpose of their railroad, more than one
half mile of the principal public highway
of Newark without the consent of the ap-

})ropriate public authorities of the citv.

M. and E. R. R. Co. v. Neimrk, 2 Stock. 353.

27. By the grant of exclusive privileges

to the joint comi)anies, the D. and R.

Canal and C. and A. R. R. Co., the legisla-

ture in no proper sense derogated from the

power of subsequent legislatures to pro-

vide highways. The legislature have the

same control over their franchises and
property as over those of any other citi-

zens, and they may be taken and con-

demned for public use upon making just

compensation. D. and R. Canal and C. and
A. R. R Co. V. R. and D. B. R. R., 1 C. E.

Gr. 321. 3 C. E Gr. 54G.

29. The general principle is, that when
land is acquired by the public for one par-

ticular use, no additional burthen can be
superadded without compensation to the

land owner. State v. Laverack, 5 Vr. 201

;

M. and E. R. R. Co. v. Hudson Tunnel Co.,

10 C. E. Gr. 384. See Equity, ? 313.

30. If a road already formed and bridges

already built be owned by an individual as

private property, a public highw'ay cannot
be laid over them so as to take the im-
provements for the use of the public. The
word "land," in the road acts of X. J., and
in the exception in the constitution, means
land in its popular sense, without the im-
provements upon it. In matter of High-

way, 2 Zab. 293, 313.

31. By the act of March 31st, 18G9, the

grant to tlie United Companies is subject

io the authority given to the N. Y. and L.

B. R. R. Co., to enter upon the lands of the

state for the purpose of building a bridge.

The P. R. R. Co., therefore, the lessee of

the United Companies, who owned lands

at South Amljoy, in front of which the N.
Y. and L. 1?. R. 11. Ccj. have commenced to

build said l)ridge, has not, under said act,

a right (jf property in these lands under
water, for which compensation must l)e

made befc^re the lands can be taken. P.

R. R. Co. V. N. Y. and L. B. R. R. O).,

8 C. E. Gr. 157.

33. Tlie legislature cannot deprive an in-

dividual of the advantages of a stream of

water in its natural ilow over his lands, or

create an easement in his lands of the

right to ovei'flow, without providing com-
pensation for the injury. Trenton Water
Power v. Raf, 7 Vr. ;^36. See Actions, §

39, Constitution, U 107, 144.

See Constitution, U 119, 120, Dkdica-
TION, ^ 34.

II. Compens.\tion.

(a) When made.

35. Under the constitution of 1844, and
the act of the legislature of 1850, private

property cannot be taken for public roads

or streets without compensation being
first made to the owner. State, Hudson Co.

Imp. Co. V. Seymour, G Vr. 47 ; State, Gctiites

V. Hudson Co. Com'rs, 8 Vr. 12.

3G. When, by legislative enactments,
commissioners were appointed to survey
and map the lands of the township of G.,

in the county of H., with a provision that

when they should open streets for jniblic

use, compensation should be made to land

owners, the right to take, at a future day is

not such a present deprivation of property

as to require immediate payment. Jbid.

37. Although the means of obtaining

compensation are not provided in the act,

yet if the principle is admitted, or if it

should be ineffectual, it will not invalidate

the act. Further legislation may remedy
the defects, and no one will be deprived of

his property until the method is pro-
vided to assess his damage. Ibid.

38. The law must provide a method for
condemning land for streets, before such
streets are opened and assessments made.
State, Kerrigan v. We^t Hohoken, 8 Vr. 77.

38fl. The act incorporating "The S.

and E. R. R. Co." does not authorize

the taking of land without first making
compensation therefor. Doughiii v. E.

and S. R. R. Co., 3 Hal. Ch. 51. G29

;

S. C. 1 Zal>. 442.

39. As to incorporeal rights, it has been
determined in this state, that an injunction

cannot issue to prevent the lands in which
these rights exist from being taken by a

corporation for public use, without com-
pensation being first made. Stevens v.

Paterson R. R. Co., 5 C. E. G r. 1 2(). Supra . 1 31

.

40. When a city charter makes payment
or a tender of payment of damages assess-
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ed, a preroquisite to the acquisition of title

in lands taken for a street, the acquiescence
of the land owner in the entry of the city

upon such lands, and a demantl of such
damages, is not a waiver of the prere-
quisite of payment so as to vest the title in

the city. Jcneij Oitji iids.Fitzpa/rick, 7 \v.V20.

41. Compensation need not precede
the actual appropriation of lands for a

puliHc use hy the state, or hy a municipal
ct)rporation by state authority. It is suffi-

cient that an adecjuatc remedy is provided,

which the party may resort to on his own
motion to recover compensation. In this

respect there is a distinction between a

taking by a public municipal corporation,

and by an individual or private corpora-

tion. Lnweree v. Newark, 9 Vr. 151.

42. The H. T. R. R. Co., claiming to be
a corporation organized under the general
railroad law, having entered upon land of

complainants without their consent, and
having made large excavations therein,

were restrained from further prosecuting
their work until they should make
compensation. M. and E. R. R. Co. v.

H. T. R. JR. Co., 10 C. E. Gr. 384.

42a. The act of March 17th, 1870, (P. L.

1870, p. 916), provides compensation for

unwilling stockholders, before their prop-
erty is taken. Black v. D. and R. Canal Co.,

9 C. E. Gr. 45G.

48. The payment must be simulta-
neous with the disseisin of the owner,
and the appropriaticjn of his property.
The owner ought not to be put to his

remedy. But it seems, if the compensa-
tion is ascertained, its payment certain,

the security undoubted, and the means of
collection summary, the construction of
the road nuxy be begun before actual pay-
ment. Bonaparte v. C. and A. R. R. Co.,

Bald. C. C. 206.

44. The act incorporating the C. and A.
R. R. Co. gives no power to lay said road
across a public highway w'ithout first

making compensation to the owner of
the soil. Starr v. C. and A. R. R. Co., 4
Zab. 592.

45. The constitution of New Jersey pro-
hibits the legislature from granting such
power. Ibid, Haines, J.

47. The defendants, who were about to

build a pier and abutments on lands
under water belonging to the complain-
ants by grant from the state, without ob-
taining their consent, without compen-
sation or tender for damages, and
without taking proceedings for condemna-
tion, were enjoined. Morris Canal Co. v.

Jersey City, ll' C. E. Gr. 294.

48. Under the provisions of the " act to

authorize the formation of railroad com-
panies and regulate the same," prescrib-
ing the mode for condemning lands ; upon
tiling the report of the commissioners, and
payment of the amount awarded to the
party entitled thereto, or, on their refusal

to accept it, upon payment thereof into
the circuit court of the county where
the lands lie, the comjjany may enter at

once into possession of the land con-
demned, and proceed with the construc-
tion of their road, at any time before an
appeal is taken from the report. M. and
S. R. R. Co. V. J), and B. B. R. R Co., 11 C.

E. Gr. 464.

49. That an appeal was taken after the
amount of the award had been paid into
court, and the <'.ompany had entered into
possession of the condemned premises,
does not deprive the company of the right

to possession until after trial of the appeal,
and payment, of the amount of the verdict
of the jury, or tender, and on refusal, pay-
ment into court. Ibid.

50. In the act of March 8th, 1871, enti-

tled " An act to provide for the drainage
of lands," the provisions for compensating
land owners. Held, to be sufficient. The
commissioners must pay the amount
awarded by them before they can take
possession of the property in question
and execute the work. In the matter of
Lower Chatham, 6 Vr. 498.

See Constitution, |? 66, 93.

(b) Who entitled to.

51. Surveyors of the highways are bound,
in laying out a road, to assess the dam-
ages of all landholders whose lands are
taken that are not applicants. The State,

Dunham v. Rvnyon, 4 Zal). 256; State, Price

V. Bennett, 1 Dutch 329.

52. In every cas^ where a road is laid

out over lands of a person who is not an
applicant, surveyors must assess to him
some damages, although they are of opin-

ion tliat he sustains none. State, Troutman
V. Cooper, 3 Zab. 381, Oqden, J. ; State, Kelley

V. Garretson, 3 Zab. 388; State v. Everitt, 3
Zab. 378 ; State v. Miller, 3 Zab. 38:-i.

53. Under the charter of the E. and S.

R. R. Co., before the company can take
land, the claims of all persons having
rights in the land are to be satisfied, as

well those having the residuary interest,

as those having the present estate. Ross v.

E. and S. R. R. Co., 1 Gr. Ch. 422.

54. It is not necessary to assess the dam-
ages for land taken for a public road of a
land owner who is a real applicant for the
road, although he did not sign the peti-
tion. State, Thompson v. Emmons, 4 Zab.
45.

55. On opening a street, no assessment of

damages will be made to the land owner
who dedicated it. Clark v. Elizabeth, 8 Vr.

120.

56. Where a testator devised lands to

trustees to be sold for certain purposes,
and a portion of the land w'as taken for a
public street, the damages should be as-

sessed in favor of the trustees, and
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not in favor of the pstate of the testator.

State, Woodru(f' v. Oranqe, 8 Vr. 49 ; State,

N. R. R. Co. V. /<;. (Old A. R. R Co., 7 Vr.

182, 186.

57. That part of tlie hiiul taken was part of

ji public street, does not alfeet the right of
the owners to eompcnsation. M. and K.

R R. Co. V. Hudson Tunnel Co., 10 C. E (Jr.

884; Slate v. Lareraek, 5 Vr. 201. See .4«'y

Gen.. V. M. and E. R. R. Co., 4 C. E. Gr. 387.

See Infra, U 100, 100, 112, 142, 143, 173,
175-177, " 223, Ill(n), Certior-vhi, 'i 206,

DKincATiON, § 23, Etii'iTY,
'i
323.

(c) Who must make.

58. Private corporations are vested with
the sovereign power to take private pro-

perty for public use, but are not vested

with the sovereign's ininiunity against lia-

bihty for damages resulting from tlieir acts.

Timman. v. B. D. R. R. Co., 2 Dutch. 148.

59. Thehabihty of acorporati(Mi for dam-
ages does not depend upon the question,

whether it is a pul)hc or private corpora-
tion, but whether the franchise is created

for private emohiment or exchisively for

the pubhc good. Ibid. Supra, |^ 12, 13.

60. The town committee will be or-

dered to pay the damages to the land
owners, so that a road may be opened.
Minhinnah v. Haines, 5 Dutch. 388.

61. The assessment against land owners
must be in proportion to benefits. Stale,

Ahrey v. Cannon, 4 Vr. 218.

62. The surveyors cannot assess any part

of the damages of land owners in one town-
ship to the land owners in another. Ibid.

63. Where a road is laid out in two or

more townships, the surveyors must certify

the proportion of assessment by them
made which shall be paid by the several

townships in which Stud road is laid out,

notwithstanding Rev. Roatls, ? 13. Ibid.;

State, Kelley v. Garretson, 3 Zab. 388.

See CoNSTiTUTio>f, | 185.

III. CONUEMNATION.

(a) Application for commissioners,

64. The judge who appoints commis-
sioners is the tribunal to decide the suffi-

ciency of the notice of such application.

Coster V. N. J. R. R. and Trans. Co., 4 Zab.

730, affirming 3 Zab. 227.

65. If the application for the appoint-
ment of C(min)issioners designates the
land required for the use of the company,
with such certainty as to leave no room
for doubt or misap])rehension as to the

land actually required, the description is

sufficient. Ibid.

(}C). Xotice of application by a landholder

for the appointment of commissioners to

review the assessment of damages to his

land, by the laying out of a roa(l over tlie

same, must be given to the township
committee, and not to the applicants.

The town committee is "tlu; other party"
referred to in R(v. Koads, ^ 17. llopeweU
V. Welling, 4 Zab. 127.

67. On application for the appointment
of commissioners to assess the value of
lands taken by a com])any for a road, it is

necessary, independent of requirements
in the chai'ter, that the land owner should
be distinctly apprised of the location and
quantity of land to be valued, and also

that the application itself should be in

writing, and slunv the same Vail v. M. and
E. R. Co., 1 Zab. 180.

67o. On an application (or the ajipoint-

ment of commissioners to estimate the
damages on a condemnation of land for

the use of a railroad; the onlyinfjuiry that,

as a general rule, will lu; made, is whether
the applicant has a prima facie right.

Slate, D. L. and W. R R. Co v. Hudson
TannelR. R.Co..\)\\\\7.

67b. In this summary proceeding, dis-

puted questions will not be decided. Ibid.

68 It seems that under the act, the com-
pany (E. and S. R. R. Co.), cannot apply
for commissioners of valuation and dam-
ages until the route of the whole road be
located. Doughty v. E. and S. R. R. Co., 3

Hal. Ch. 51. 'Supra, I 20. '

69. But the chancellor refused an injunc-

tion to restrain the company from apply-

ing for commissioners to value a part lo-

cated, though the whole route was not

located. Ibid,.

70. Where the appointment of freehold-

ers and their proceedings are set aside for

reasons that are not the laches or fault of

the party applying for them, such party

may apply for the appointment of new
freeholders in twenty days after the judg-

ment setting aside the first appointment.
Readington v. DiUey, 4 Zab. 210.

(b) Appointment.

71. Before commissioners can be ap-

pointed, there nuist be an inability of the

company to agree witli owner, and this

nuist appear on the [)roceedings. Vail v.

3/. and K. R. 'R. Co . 1 Zab. 189"

72. In a grant of power to a judge to

appoint commissioners to assess value of

lands required by a railroad conipany,

when the company cannot agree with the

owner, it is sufficient proof that they can-

not agree, if it is so stated in the ailidavit

of the engineer describing the lands re-

quired
;
provided the owner appear at ap-

pointment, and does not object on that

account. Dovqhty v. E. and S. R. R- Co.,

1 Zab, 443; 3 Hal. Ch. 51, 629.

73. It is not necessary that the judge by
whom the appointment of commissioners



362 EMINENT DOMAIN, III.

Condemnation.

is made should be satisfied that the parties
'

were unable to agree for the j^rice of the

hind previous to the notice of the intended

application. It is enough if the judge is

satisfied when the appointment is made
that the parties are unable to agree as to

the price. Coster v X ./. B. li. and Trans.

Co , 3 Zab. 227, afhrmed, 4 Zab. 730.

74. The act to incorporate the E. and S.

E. R Co. does not require that there

should be a separate commission to value

the interest of each owner. Ross v. E and
S. R. B. Co., Spen. 230.

75. It is no objection, of itself, to the

appointment of a person as a freeholder

to review damages by laying out a road,

that he had opposed the laying out of the

road. Readiugton v. Dilley, 4 Zab. 210.

76. It is not error, upon several distinct

applications for the appointment of free-

holders to review the damages by laying

out a road to appoint the same freeholders

in each case. Ibid.

77. Where commissioners are appointed
to assess damages for opening streets, &c.,

and a new act is passed substituting a new
method of procedure, giving an appeal to

other commissioners to be api^ointed by a

justice of the supreme court, and repeal-

ing the former act without exception, an
appointment of commissioners for re-

view under the substituted law, will be
irregular. Such irregularity may be cured
as well by a subsequent statute as by a

saving clause in the repealing act. State,

Copeland v. Passaic, 7 Vr. 382.

78. An appointment of commissioners
" to appraise lands and assess damages to be
paid by said company for the lands so re-

quired," is sufficient under the words of

charter of that company ; but if it was de-

fective, the words " pursuant to the provis-

ions of the above recited act," would end
all ditficultv. Doughty v. E. and S. R. R
Co., 1 Zab. 443 ; S. C. 3 Hal. Ch. 51, 627.

79. A provision in a railroad charter to

ascertain the value of lands taken by com-
missioners, and vesting lands in the com-
pany upon a tender of such assessment,
although an appeal is given from such
assessment to a jury, does not render the
appointment of commissioners unconsti-
tutional. Ibid.

80. Under the charter of the town of
Bergen, commissioners can only be ap-
pointed by ordinance and not by resolu-

tion, to assess damages for widening a
street. State, Gleason v. Bergen, 4 Vr. 72.

81. The appointment of commissioners
for the purpose of surveying, mapping,
c%c , is within the power of the legisla-
ture. Tliey in ellect, take the ]jlace of
surveyors of highways and overseers of
roads, and map and lay down many roads
at once in anticipation of future necessity.

They are municipal olficers appointed by
the legislature instead of by the people,
and their power to act, within necessary

limitations, can hardly be doubted. State,

Hudson Co. Land Imp. Co. v. Seymour, G
Vr. 47.

82. A judge is not incompetent to ap-
point commissioners to review the dam-
ages of laying out a road, because he has
once been a member of the town commit-
tee, nor because he was once employed as
surveyor by the opponents of the road,
nor because he has expressed an opinion
that the road was unnecessary. These are
matters unconnected with the question of
damages. Readington v. Dilley, 4 Zab. 210.

83. If a town committee have applied
within twenty days for the appointment of
freeliolders to review the assessment of
surveyors and the appointment without
their defiiult is not made within that time,
the remedy is not lost, but the ap]joint-

ment mav be subsequentlv made. State v.

Miller, 3 Zab. 383.

83«. The ofJer to arbitrate, made in writ-

ing, and in due form, and served on the
president of the company, was a sufficient

authority for the justice to appoint com-
missioners to appraise damages unrler the
charter. Columbia Delaware Bridge Co. v.

Geisse, 5 Vr. 268, 6 Vr. 558.

See Certiorari. || 143. 249, 256-261,

CONSTITUTIOX, ^ 180.

(e) Notice of time and place of
meeting.

84. Where a particular notice in writ-

ing is directed to be given by the act,

it is not sulficient to say, " upon proof of
due notice having been given," but it

ought to appear on the order, what notice

was given. Van Wickle v. C. and A. B. R.
Co., 2 Gr. 162.

85. It is not necessary that the notice of

the meeting of surveyors should name tlie

township in which they are to meet, if the
])lace of their meeting is designated with
certaintv. State, Thompson v. Emmons, 4
Zab. 45.'

86. The notice of time and place of ap-
pointment of commissioners required by
the 7th section of charter of " The S.

and E. R R. Co.," need not contain a
description of the lands to be taken.
Doughty v. E and S. B. B. Co , 1 Zab. 443

;

S. a 3 Hal Ch, 51, 629.

87. That the notice to the party having
such equitable interest, of the ])roceedings,

was given to her as " occupant," and not
as owner of the equitalde interest, does
not affect the validity of the proceedings
for condemnation. She was apprised of
the jjroceedings, and enabled to protect
her interest, and that interest was I'epre-

sented bv the legal owner of the land. Mc-
Intyre x.E. ami A. B. B. Co.. 11 C. E. Gr. 425.

88. It is .sufficient if the notices of the
time and ])lace of meeting are given by
and in the name of the company, instead
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of by and in the name of the conimi.s.sion-

ers. iiow V. E. and S. R. It. Co., Speii. 2TO.
89. Or, if the compnny a])])oint the time

and place of meeting, \i\\v (hie notice of the
appointment, and tlie commi.s.sioneris mei't
at the time and ])lace appointed. Ibid.

90. Or, if the notices of the a])pointment
of commissioners to vahie land reipiired

by the company, arc addressed separately
to each of several owners of undivided
rights, and the land to he valued is de-
scribed as " his land." Ibid.

91. It must appear with sufficient cer-
tainty that the land owners had notice of
the meeting of the commissioners, at
which they viewed the premises or heard
the petition. State, Woodruff' v. Orange, 3
Vr. 50.

92. Wliat is sufficient proof of notice of
time and place of meeting. State, Wilkin-
son V. Trenton, 6 Vr. 485, 7 Vr. 500;
Swayze v. N. J. M. R. R. Co., 7 Vr. 295.

93. Parties to he affected are entitled to

notice, whether the statute directs it or
not. Ibid.

(d) Powers and duties.

94. If the oath of a commissioner for

assessment be substantially correct, it is

sufficient. State v. Jersey City, 4 Zab. 663
;

State, Wilkinson v. City of Trenton, 6 Vr.
485. See Affidavits, | 7-9.

95. The act of 1854, (P. L. p. 235). and 1855, I

(P. L. p. 276), not requiring the commission-
ers to take an oath faithfully to discharge
their duties, it was not nee(\ssary. If it was
requisite, their not having taken the oath
is no ground to warrant this court to inter-

fere bv injunction. Miller v. Craig, 3 Stock.
176.

96. The trustees are authorized, in addi-
tion to tlie amount of assessment made by
the commissioners, to raise an amount
sufficient to cover and defray the expenses
incurred in discharging the duties imposed,
by the act. Ibid.

97. Commissioners have no power to

swear nor to examine witnesses where
not expressly given. They are to judge
from inspection, from their own view and
examination of the premises. VanWicklex.
C. and A.R R. Co., 2 Gr. 163 : Readington v.

Dilley, 4 ZaI). 210; Co.ster v. X. J. R. R. and
Trans. Co., 3 Zab. 228, 4 Zab. 730.

98. They may hear the parties or their

counsel ; it is in their discretion what state-

ments they will hear and what documents
thev will examine. Readington v. Dilley, 4
Zab. 210.

98a. Evidence showing tlie value of the

ferry, such as leases, books of receipts,
&c., was rightfully received by the apprais-

ers. Columbia Delaware Bridge Co. v. Geisse,

6 Vr. 474, 7 Vr. 537.

99. The commissioners have nothing to

do with the quantity of estate or interest,

which each owner has in the land required.

Their duty is to estimate the whole value
of tlie land reijuired, and to a.sscss the
damages resulting to all the owners, and
not to each one sepiiratelv. Ross v. E. and
S. R. R. Co., Spen 230. See Bhiik;i:s. ? 34.

100. It is no part of the duty of commis-
sioners appointed under the proceedings
to c(>ndemn lands by a railroad company,
to assess tin; damages of a party claiming
an equitable interest in the lalid. Their
province is to estimate the value of the
land and the damages by reason of the
taking of it; and all claims of equitable
estates or liens in or on the land, are to be
left to be disposed of by agreement of the
parties, or by the a^ipropriate tribunal.
Mcfntyre v. E. and A. R. R. Co., 11 C. E.
Gr. 425.

101. The surveyors of the higliways of
the township of Cinnaminson had power
to lay out a road in it before the town offi-

cers could by the terms of the act creating
such township, be elected. Minhinnah v.

Haines, 5 Dutch. 388.

102. If the company, after making appli-
cation for commi-ssioners to value lands of
E. v., change the route over lands of E.
v., commissioners appointed on that ap-
plication cannot value lands on new route.
Vail v. M. and E. R. R. Co., 1 Zab. 189.

103. An appointment of such appraisers,

to value lands, &c. in one county, does not
authorize their valuation in two counties.
Smith V. Trenton Del. Falls Co., 2 Harr. 5.

104. By the act of 1854, it is enacted
" that it .shall be lawful for the inhabitants
* * *

, their trustees, &c ,
* * * whenever

it shall be deemed expedient for them so
to do, to pull down and remove the follow-

ing dams.'" Held, that the expediency was
to be determined by the trustees ap-
pointed by the act and not l)y the inhabi-
tants. Miller v. Craig, 3 Stock. 176.

105 It was not necessary that the in-
habitants of Upi^er and Lower Rahway,
Leesville, and their vicinity, should give
any consent before the trustees were au-
thorized to proceed in the discharge of

their duties. Ibid.

106 Surveyors are bound to assess the
damages of all land owners Avho are not
applicants ; if they do not, their return is

void, and it is no .sufficient reason for the
omission that the land owner made no
claim State, Dunham v. Runyon, 4 Zab.

256 ; State, Kelley v. Garretson, 3 Zab. 388.

See Affidavits, II 21-24, Aebitratiox,

I 35, Corporations, | 168.

(e) What the estimate includes.

107. The peculiar benefit derived by the
owner from the improvement, in respect
of which he may lawfully be compielled to

contribute towards the costs and expenses,

may be taken as part of his compensation
for lands taken, and the legislature may
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constitutionally provide, that the assess-

ment for benefits may be set off in an
action by tlie owner, to recover the assess-

ment for the damages for the taking of

hinds. Lowerce v. Newark, i) Vr. 151.

lOS. The proviso in the third section of

the act incorporating the N. J. M. K. R.
Co., requiring tlie road to be laid out
untler the charter of the N. J. H. and D.
R. R. Co., is not fulfilled, either in terms
or eti'ect, by (he report of an assessment
made under the charter f)f the N. J. M. R.
R. Co., Avhich states that the commission-
ers have taken into consideration the
benefits to the owner from such railroad.

The benefits should not be estimated,
Swayze v. .V. .7. M. R. i?. Co., 7 Vr. 295.

1()!). Surveyoi's ijf the highway, in esti- '

mating the damages of any land holder
whose land is taken for a public highway, !

ai'e not bound to deduct from the amount i

of damages sustained the amount of bene-
tits derived, and to award only the excess.

The land ownei' is entitled to the bene-
fit and advantages from the rond which
he enjoys in common with the rest of the
pul)]ic, and, besides, to be jjaid for the loss

wliich he alone sustains. State v. Miller.

3 Zal) 383; Williamson v. East Amwell, 4
Dutch. 270 ; Sivayze v. N. J. M R R. Co., 7
Vr. 300 ; Carson v. Coleman, 3 Stoc-k. 106.

State, Swanton v. Pierson, 8 Vr. 303. See
Certiorari, | 221.

110. The sum asse.ssed by the apprais-
ers, as the vahie of the lands and damages
can be no compensation for lands not
desei'ibed in the survey by wliich the ;

appraisement was made. Southard v.

3Iorris Canal Co., Sax. 519. See Canals, ? 2.

111. There is nothing in the constitution
excluding benefits in the estimate of the
compensation to be made What, there-
fore, is a just compensation is left for i

legislative enactment or judicial deter-
mination. Su-uy~e v. N. J. M. R. A'. Co., 7 t

Vr. 295 299.

112. On the trial of nn issue on appeal,
the nature and quantity of flic estate I

of an owner, who is unwilling to treat,

necessarily enters into the estimation of
the damages he sustains, and it is compe-
tent for a city to show that the land in

question is within the lines of an iincient
highway, and subject to a servitude to the
public for the purposes of a street. Miller
v. Newark, Vr. 4(50.

!

113. A conveyance of land by the ow-ner I

to a company for a canal, or the a.ssess- i

ment of the value and damages by com-
j

niissioners, only bars the recovery of such
|

damages as naturally and necessarily arise
from the construction of a canal there ; i

but not such damages as arise from an un-
skilful or improper construction, as the
stojijiage of a watercourse that might by a
proper culvert have been left open. Dela-

|

ware and Raritan Canal Co. v. Lee, 2 Zab. 243. I

See Actions, U 45, 65, Canals, U 116, 117.

114. The expense of making fence and
the inconvenience of being cut off from
Avater are proper matters to be allowed
for in the assessment of damages by the
laying out of a road. Readington v. Dilley,

4 Zab. 210.

115. Where, under the road act, dam-
ages were assessed by the surveyors of the
highways for taking lands of an owner,
which were afterwards increased by the
chosen freeholders, the fact that freehold-
ers subsequently vacated a part of said
road, and declared the same unnecessary, is

no legal defence to an action brought
against the township to recover the dam-
ages assessed by the freeholders under the
act. The freeholders cannot apportion
the damages, nor can a, court or jury.
Reid V. Township of Wall, 5 Vr. 275.

110. The mode of assessing damages,
as the facts were shown to the court. Held,
to be proper. Frame v. Boyd. 6 Vr. 457.

117. An assessment for damages, for

land taken to widen a road, includes all

damages occasioned bj' reducing the land
so taken to the grade of such road, and,
consequently, when the grade of such road
was subsequently changed, the damages
occasioned by such change were held not
to include any but such as arose by the al-

teration of the road in its entire width from
the old established grade to the new grade.
Van Riper v. Essex Public Board, 9 Vr. 23.

119. It is well settled that the appraise-
ment includes prospective damages re-

sulting naturally and directly from the
works of the company for all time to

come. Trenton Water Power Co. v. Cham-
bers. 2 Beas. 199 ; Columbia Bridge Co. v.

Geisse, 6 Vr. 474, 7 Vr. 537.

120. In the assessment of damages by
the commissioners under the thirteenth,
and by the jury under the fourteenth, sec-

tion of the "Act to incorporate the Del.

and Rar. Canal Co., were to be included
all damages arising to the owners of lands
from any and every natural effect pro-
duced by the construction and use of the
canal, if constructed according to the pro-
visions of the act and with pro[)er care
and skill, whether they were damages to

be clearly seen and easily estimated, or
uncertain and doubtful results of the con-
struction. Van Schoiek v. Del. and Rar.
Canal Co., Spen. 249.

121. In assessing damages for crossing
land by a railroad, the jury must take into

consideration the deterioration in value
of the adjacent parts of the same tract by
the proximity of the railroad, either for

agricultural purposes or for sale as build-

ing lots, the increased risk of and increased
care required for family and stock, the
risk of lire, the inconvenience caused by
embankments and excavations, and the
obstruction to the free use of the build-

ings. Ogden, J., dissenting, as to risk to

family and stock and by fire. S. and E. R.
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R. Co. V. Doughty, 2 Zab. 495. See JTalfiHd

V. a R. R. Co., 4 Vr. 251; Damagks, ^. 70.

122. The present value of lands taken
must be awarded, and damages to adjoin-

ing lots must be assessed on the basis of

tlieir })resent value; but to ascertain the
present value of lands, it is right to regard
their location, and to judge by the jiroba-

ble uses to winch they will be put, and for

which they can be sold, in the same man-
ner as their value would be fixed by a pru-
dent seller or purchaser. Ibid.

123. A jury, in asse.ssing the value of
lands, are not to be governed by the jirices

which tliey would bring at a forced cash
sale, but by such price as they believe the
lands would bring in the hands of a pru-
dent seller, at liberty to fix the time and
conditions of sale. Ibid.

124 To rebut the opinions of witnesses
W'ho think that the proximity of a railroad

would injure the value of building lots, it

is not competent to show that in other
places, a like proximity has increased their

value. It would raise too many collateral

issues. Ibid., per Ogden, J., dissenting. See
Damages, ^ 68.

125. The objection that the commis-
sioners acted upon illegal evidence, or that

they were governed by erroneous princi-

ples in making their appraisement, if not
apparent ui)on the record, must be sup-
ported by evidence. These are fticts to be
established by pjroof. Coster v. N. J. R. R.
and Trans Co., 3 Zab. 227, 4 Zab. 730.

126. There are many facts, of which the
commissioners must necessarily be in-

formed, to enable them to make an award;
and if such information be given in accord-
ance with the truth, it furnishes no ground
of exception to their proceedings. Ibid.

127. Under an award by commissioners,
appointed to appraise and estimate the
value of lands about to be taken for a rail-

road, and assess the damages, the pre-

sumption of law is that damages were
awarded the owner for all injuries that
might result to him. For injuries not con-
sidered b}' the commissioners, no adecjuate
remedv can be had at law. Carpenter v.

E. and A. R. R. Co., 9 C. E. Gr. 249, 408.

128. No damages are to be assessed ex-

cept such as flow necessarily from the par-
ticular injury. Ibid.

129. So long as the expressed intention
of the parties is carried out, and land is

applied to the purposes for which it was
conveyed, the company in the absence of a
covenant or agreement on his part, is not
liable in damages for any inconvenience
the grantor may sustain, necessarily result-

ing from the performance of the act con-
templated by the parties. Brearley v. Del.

and Rar. Canal Co., Spen. 236.

130. On proceedings to condemn lands
required by a railroad company, the date
of the report of the commissioners is the
time with reference to which the valuation

of the land and damages for the taking, is

to be made liv tlie jury on the trial of the ap-
peal. Mdlrr V. K. and'A.R. R. Co., S Vr. 222.

131. Interest from the date of the award
of the commissioners should, as a general
rule, be allowed, not strictly as damages,
but as an e(]uitable mode of compensating
the owner for the necessary delay in ulti-

mately ascertaining the amount he is en-
titled to be paid. Ibid.

132. But if the owner has had the profit-

able use of the premises, or has received
rents pending the api)eal, these circum-
stances shouUl be taken into account, and
interest abated accordingly. Ibid.

132a. If the owner is tlie sole appellant,
interest should be allowed. Ibid.

133. In estimating the damages sustain-
ed by a complainant for the destruction of
a lane on his land by the embankment of
a railroad company, in a case where relief

is sought in the premises by injunction
against the company on the ground of es-

toppel, or because compensation has not
been made to the complainant in the
award under the company's charter, no
damages are to be assessed.except such as
necessarily flow from the particular injury.

Carpenter v. E. and A. R. R. Co., 9 C.

E. Gr. 249, 408.

134. Where, at the time of making the
award for damages for lands taken by a
railroad company, the representatives of
the company stated to the commissioners
that they would cross certain low lands by
an iron bridge, resting upon posts, and
would protect and keep clear a lane—the
only convenient means of communication
between ditterent parts of a farm—but sub-
sequently the company determined to con-
struct a high embankment and have com-
menced it, and intend to fill in and cut off

the lane entirely, it clearly appearing that
the commissioners did not consider
the embankment in the estimate of
damages; equity will restrain the com-
pany from filling up the lane, until com-
pensation is made to the owner of the
lands. Ibid.

135. The law w'ill presume that the com-
missioners, in estimating damages, consid-

ered the inconvenience that would result

to the land owner, when the way provided
must be circuitous. Ellsworth v . CentralR

.

R. Co., 5 Vr. 94.

136. In an action by the owner of land,

bordering on a public street, against a rail-

road company, for building their road,
without right, along such street, the mea-
sure of damage is the loss and inconveni-
ence sustained by such owner, in view of

the use to which such land has been put
during the existence of such nuisance.

Hatfield v. Central R. R. Co., 4 Vr. 251.

See Actions, ^^ 39^2, Action on the
Case. U 5-7, Appeal, g 14, Canals, || 1, 2,

9, 14, 16, 19, 21, Equity, | 72.
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(f ) Form of award.

137. In laying out a liiglnvay over lands

of any one not an applicant therefor, the

surveyors must certify their adjudica-
tion, as to the damages sustained by such
land owner, together with their return.

State, Troutman v. Cooper, 3 Zab. 381.

139. The report of two appraisers under
such appointment is void if it do not show
that the third was present and sworn, or

his absence accounted for. Ibid.

140. It is error, in assessing the damages
sustaiiied by land owners by the laying out
of a road, to assess a sum to A. B. and
others ; the damage to each owner must
be assessed to him by name. State v.

Oliver, 4 Zab. 129.

141. It must appear by the return of the

laying out of a road, through whose lands

it passes, that the damages may appear to

be rightly assessed. Und.
142. In a road case, an assessment of

damages made in behalf of heirs or devi-
sees by that designation alone, is neither

in consonance with the statute, nor with
former adjudged cases. State, Combs v.

Blauvelt, 4 Vr. 36.

143. An assessment of damages, made in

favor of the estate of E. B., is fatally de-

fective, it not specifying particularly the
owner, as required by the statute. State,

Swanton v. Pierson, 8 Vr. 363. See State,

Covert V. Hulick, 4 Vr. 307.

144. The act, under which the assessors

were appointed, [P. L., 1870, pp. 181, 714),

requires the benefits to be assessed upon
all the property benefited by the road in

projiortion to the benefits received. The
return certifies that they adjudged that the
lands, in their report mentioned, were
peculiarly benefited to the extent of the
aggregate of the sums assessed as damages,
and they assessed the same upon the spe-

cified lots in proportion to the benefits re-

ceived. Held, to be defective, because the
assessors do not certify that they assessed
all the lands benefited. State, Kilburn v.

Ehhcx. Road Board, 8 Vr. 273.

145. The law does not require assess-

ments for damages and benefits to be made
separately. It is sufficient if it appear that
both were duly considered in making the
assessment. State, Wilkinson v. City of Tren-
ton, 6 Vr. 485, 7 Vr. 499.

146. If the parties interested mutually
choose the appraisers who were appointed
imder the statute, their awards should be
distinct and separate, not embraced with-
in one, which is general in its terms and
combines all tlie valuation and damages
in one sum—and that too in a case where
the lands taken by the company, lying
in one county, are to be used for one pur-
pose, and that in the other, for another
purpose. Smith v. Trenton Del. Falls Co., 2
Harr 5.

147. An ass(>ssment for danuiges and

Benefits, in laying out, opening, widening,
and improving two streets, parts of which
do not form a continuous line of improve-
ment, and under distinct ordinances passed
at different times, but all blended in one
appointment of commissioners, report,
and assessment, is illegal. State, Kerrigan
v. West Hoboken, 8 Vr. 77.

148. In practice, commissioners and
others apj^ointed to appraise damages and
value lands taken by incorporated com-
panies by force of their charters, have
frequently, if not uniformly, united the
value of the land and the damages in
the same sum without discrimination.
Trenton Water Power Co. v. Chambers, 2
Beas. 199.

149. The better practice would be to dis-
tinguish the value of the land from the
damages. Ibid.

150. The report of two appraisers under
an appointment, is void if it do not shew
that the third was present and sworn, or
his absence accounted for. Smith v. Tren-
ton Falls Co., 2 Harr. 5.

151. Where a tax is assessed upon land
for opening or Avidening a street, and the
land is sold for such tax, to support the
title acquired by such sale, it must appear
that tlie proceedings of the proper authori-
ties in opening or widening the street were
authorized bv the law. Carron v. Den.
Martin, 2 Dutch. 594.

152. The award of commissioners under
the charter of M. and E. R. R. Co., must
contain a clear description of the land
taken, with reference to permanent monu-
ments, and with definite and intelligible

boundaries. Vail v. M. and E. li. R. Co., 1

Zab. 190.

153. An award of such commissioners,
assessing damages for running, making
and maintaining fences, without shewing,
that the lands of the party through which
the road is run are improved lands, is il-

legal and void. The charter authorizes
such damages in case only of improved
land. N. J. R. R. Co. v. Suydam, 2 Harr.
25.

154. The rule is well settled that persons
exercising a special delegated authority,

must show upon the face of their proceed-
ings, that they have acted within their

prescribed limits. Ibid.

See Alteration and Cancellation, ^ 2,

Arbitration, ^| 22, 55, Corporations, ? 129,

Courts, I 31.

(g) Appeal.

155. The right to appeal from the deci-

sion of the commissioners is unconditional,
and requires no cause to be shown. Brown-
inq V. C. and W. R. R. and Trans. Co.,

3 Gr. Ch. 47.

156. The appeal supersedes the award
of commissioners, and the power of the
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owner to enforce payment of compensa-
tion is suspended until the issue is tried.

M'tlcr V. E. and A. R. li. Co., 8 Vr. 2'2'.^.

157. Wlien a right of appeal exists only
hy virtue of an act, tliose only embraced
within the description of those to whom
the right is given, can ai)peal. Mclntyrc
V. E. and A. R. R. Co., 11 C. E. Gr. 425.

158. Where a vendor is, by virtue of an
agreement for the sale of lands, in equity,
trnstee for the vendee, and the lands are
condemned by a railroad company, under
its charter; if the vendee desire to appeal
from the award, he may do so in the name
of the vendor, and equity will protect his

rights in the appeal as against the vendor.
Ibid.

159. On an appeal from the award of
commissioners appointed to make an as-

sessment of damages to the owners of lands
taken for opening a street under the char-
ter of the city of Newark, no answer is

required to the petition of appeal. The
court will frame an issue in the words of
the charter without any answer being filed,

and notwithstanding the allegations in the
answer, if one be tiled. Miller v. City of
Newark, 6 Vr. 460.

159a. The juiy empanelled to pass be-

tween the land owner and the company
ought not to be at all influenced by the
fact that the court have set aside the
report of the commissioners. Bennet v. C.

and A. R. R. Co., 2 Gr. 146, Hornhlower,
C.J.

See Actions, ^ 91, Costs, |§ 199, 200.

(h) Setting aside the award.

160. Mistake, irregularity, or even fraud
,

in the proceedings, previous to or in the '

appointment of the commissioners, is not
" good cause," to set aside their report.

Bennet v. C. and A. R. R. Co., 2 Gr. 146.
I

Infra, § 187.

161. It is good cause if the commission-
ers have not taken and subscribed an oath
or affirmation before some person dulj'

authorized to administer an oath, faith-

fully and impartially to examine the mat-
ter in question, and to make a true report,

&c., as is directed in the act. Ibid.

162. So, if a notice, such as is required '

in the act, of the time and place of the
meeting of the commissioners, is not given
to the party, and for want of which, he has
been prejudiced in his claims. Or if the
commissioners did not meet at the time
and place appointed, but at some other
time or place, without due notice to, or
the consent of the part^^ ; so that he had
not a fair opportunity of being heard, and
of presenting his claims. Ibid.

163. Or if the commissioners did not
" view and examine " the lands and mate-
rials, but made their report without such
view and examination. Ibid.

164. Or if the commissioners, or any of
them, acted w'ith partiality or with corrup-
tion. Ibid.

165. Or if mistake of law or fact inter-
vened on the part of the commissioners,
as to their {)Owers or duty, or in relation
to the quantity and value of the land, and
such mistake is made manifest. Ibid.

166. Or if upon the whole matter, there
should be reasonable grounds to appre-
hend that justice may not have been done,
and the landholder is willing to take the
hazard of paying costs, which by the sta-
tute, he nuist pay, if the jury do not assess
his damages at more than the commission-
ers did. Ibid.

167. Or if the facts before the court fur-
nish strong reasons to apprehend that jus-
tice has not been done between the parties,
this court will set aside the report of the
commissioners, and order such proceed-
ings to be had, as the statute directs in
such cases. Ibid. ; Cadmus v. C. R. R. Co.,

2 Vr. 179.

168. In construing the words " good
cause shown," in the fourteenth section
of the act incorporating the C. and A. R.
R. Co., the court will not apply the rules
and doctrines on the subject of new trials
or setting aside reports and awards of
referees and arbitrators. Ibid.

169. If the party would go back to the
proceedings of the commissioners, or if he
complains of anything unfair or unlaw-
ful in the mode of their appointment, or
in the proceedings prior thereto, he must
bring his case before the court by certio-

rari, or in some other manner in due
course of law. Ibid.

170. The very act of appealing sets aside
the report of the commissioners, and the
question of the value of the land and dam-
ages is thereby left entirely open. Brown-
ing v. C. and W. R. R. and Trans. Co., 3 Gr.

Ch. 47.

171. Any omission to assess part of the
damages which commissioners were bound
to assess if relied upon to set aside their

award, must appear affirmatively. Coster

v. .V. J. R. R. and Trans. Co.. 4 Zab. 730,
affirming 3 Zab. 227.

172 If it be alleged against an award of

commissioners that they acted upon illegal

evidence or were governed by erroneous
principles, such facts must appear affirm-

atively to set aside their proceedings. Jbid.

;

N. J. R. R. Co. v. Suydani, 2 Harr. 25.

175. But if such owner mislead the sur-

veyors, and cause them to omit making
any assessment to him he cannot take ad-
vantage of his own wrong, and the assess-

ment will not be set aside on account of
the omission. State, Price v. Bennett, 1

Dutch. 329.

176. It is a good objection to a return of

a road, that the surveyor assessed damages
in favor of an applicant who was one of

the ten required by law, and who was in-
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duced to become so by a promise of dam-
ages; and this objection may be made by
a prosecutor tbrdugli wbo.se land.s the road
was biid State, Miller v. Stout, 4 Vr. 42.

177. If the surveyors have a.sse.ssed to

the hmd owner an amount equal, in their

judgment, to the actual damages sustained

by him, their assessment will not be re-

viewed on certiorari—the remedy in such a

case being by application for the appoint-
ment of freeholders to review the assess-

ment. State, Covert v. Hulick, 4 Vr. 308.

178. But if it clearly appears that the
assessment was not the result of a fair

estimate of the actual damages, but wa.s

intended as merely nominal damages, be-

cause the surveyors regarded the land
owner as an a]ipiicant for the road, when
they had no right to do so, such assess-

ment is bad, and the return will, for that

reason, be set aside. Ibid.

171). An a.ssessment of surveyors will not
be disturbed in this court, merely, on the
ground of its inadequacy as a compensa-
tion to the land owner ; but, whenever it

plainly appears that such inadequacy re-

sulted from the surveyors having adopted
and acted upon a wrong principle in mak-
ing up their judgment, the whole proceed-
ings will be set aside. State, Sivanton v.

Pierson, 8 Vr. 363.

180. Although the commissioners certi-

fy, that in making their estimate of the
advantage, etc., they had due regard to the
value of the lands taken, &c., yet if it ap-
pears cleai-ly from the testimony that one
of them took no part in estimating the
value of the land taken, the assessment will

be set aside. State, Simmons v. Passaic, 9
Vr. 60.

181. This court will set aside the appoint-
ment and proceedings of appraisers of the
value of, and damage to lands taken by a
company for its use, by virtue of a statute,
if they exceed the authority given thereby.
Smith v. Trenton Del. Falls Co. 2 Harr. 5.

183. If the assessment to the land owner
is omitted, or is illegal and void, the return
of the road itself is illegal, and must be set
aside : it is all one proceeding, which can-
not be good in part and bad in part. State,

Kelley v. Garretson, 3 Zab. 388.
185. When the principle of valuation is

ascertained, this court is judicially to de-
termine, not whether the a.ssessment made
thereon, was too much or too little, but
whether the principle or rule was a lawful
or unlawful one New Jersey R. R. Co. v.

Suydam, 2 Harr. 25.

186. A return of a road will not be set
aside, because one course of the road is by
accident not actually delineated on the
map, when the course and distance are
given definitely, l)Oth on the map and re-
turn, so that the deficiency can be amend-
ed by order of the court. ^ State v. Miller, 8
Zab. 383.

187. A party dissatisfied with the con-

duct of the commissioners appointed
under the act incorporating the C. and A.
R. R. Co , or with their report, may have
either a certiorari, or may ]Hoeccd under
the act by application to the court to

set a.side the report. The remedies are
cumulative, not inconsistent. The legisla-

ture contemplated no appeal to a jury,
but on the subject of damages, and that
nothing is "good cause " for setting aside
the report, on nujtion in this court, but
such matters as lead to a reasonable a])pre-
hension, that injustice has been done in

settling the amount of damages; or some
improper conduct on the part of the com-
missioners, the company, or their agents,
in regard to the assessment. Vanwickk v.

C. and A. R R. and Trans. Co., 2 Gr. 162.

Supra. I 160.

188. Objections, that there was a mistake
in locating a part of the land in a wrong
township, or that the engineer did not
specify all the lands taken, cannot be con-
sidered on an Hpi>lication to set aside the
report of commissioners. Ibid.

189. If the basis upon which damages
are estimated is, by taking the value of the
land and the cost of fencing, and it appear
that the amount of damages allowed is not
equal to the value of the land taken and
the cost of the fence, the assessment will

be set aside. Williamson v. East Amwell, 4
Dutch. 271.

190. To set aside the award of commis-
sioners, on the ground that no allowance
was made to the owners for the use and
occupation of their land by the company,
it ought to appear affirmatively that the
commissioners omitted to include in their

award damages or compensation to which
the owners were legally entitled. Coster v.

iV. /. R. R. and Trans. Co., 3 Zab 227. 4
Zab. 730.

See Akbitr.\tiox, IV(a), Certiorari, (i^

28, 67, 97, 235, 239, 250, 262, 274.

(i) Effect of condemnation and award,

191. The condemnation of lands owned
by one railroad company—not used for

railroad purposes—by another company
for use in the construction of a railroad,

will be unavailable to condemn the
franchises of the former. All that will be
accjuired will be a right of way, and inci-

dentally, the power to cross the track of
the former where the routes of the two
roads cross each other. State, Nat. R. R.
Co. V. E. and A. R. R. Co., 7 Vr. 181.

192. After damages have been assessed

on a condemnation of land for a railroad,

the trees, which may be useful in the con-
struction of the road, standing on the tract

taken, become the property of the
company. Taylor v A. }'. and L. B. R.

R. Co., 9 Vr. 28.

193. When public officers acting under
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statutory authority have proceeded to con-
demn hinds turpul)lic uses, and an appraise-
ment i)t' damages has been madr, hut not
yet eonfirmed by the court according to

the statute, sucli ]>roceedings can be dis-
continued against the assent of the land-

liolders. In Matter of Water Commissioners

of Jersey City, 2 Vr. 72.

194. But wlien tlie report of the apprais-

ers has been confirmed by the court, the
riglits of l)oth parties V)ecome definitely

establislied. and the public officers cannot
withdraw the application and abandon
their proceedings. Ibid.

195 Rev. Roads. I 98, does not authorize
the correction of assessments for benefits

or damages, made imder supplement of
March 1,^1850, and March 23,1859; sup-
l)lement of March 12, 1874, p, 33, does
authorize such correction. State, Field v.

Field, Feb. 1876.

(j) Rights of parties while appeal is

pending.

196. To secure the land owner in his

constitutional right, and at the same time
to spare the company unnecessary-
delay, the court will, on the latter i^aying
the land owner so much of the compensa-
tion as is undisputed, and the costs of the
suit in tliis court, and paying into court an
amount sufficient to cover the disputed
claim, permit the company to take posses-

sion of the land. Metier v. E. and A. R.
R. Co., 10 C. E. Gr. 214.

197. After compensation had been made
for damages, tlie company threatened to

deprive the complainant of a lane through
his farm. They were restrained from ob-

structing such lane until they made com-
pensation therefor, but were afterwards per-

mitted to proceed on securing to the com-
plainant an indemnity whicli should be
satisfactory to this court—the amount of
damages is a matter of equitable consider-

ation onlv. Carpenter v. E. and A. R. R.
Co ,11 C.E. Gr.l68; S. C.,9 C.E Gr.250,408.

198. An entry having been made, witli-

out the permission, and against the warn-
ing and protest of the complainants, the
defendants have no equity to be permit-
ted to proceed with their work, even in

view of their effort to make compensation,
on the ground of acting in good faith in

beginning their work, and under misappre-
hension of the authority of the municipal
authorities (by whose permission they
entered) over part of the premises. There
is neither mistake, accident, nor exigencv
M. and E. R. R. Co. v. D. L. and W. R. R.
Co., 10 C. E. Gr. .384.

(kj Payment into court.

199. Where land has been condemned
under the provisions of the Erie Railroad
charter, and the money paid into court,

24

the money, as between those having an in-

terest in the land, represents the whole fee
simple, and should be disposed of among
them as nearly as possible as if it were the
land itself. Ross v. Adam.f, 4 Dutch. 160.

200. In order to protect the rights of a
re.stui que trust in lands condemned by a
railroad company, the company was di-

rected to pay into court the award as to

the specific portion of the lands to which
the interest of the cestui que trust attaclied,
which award had been made separately as-

to such land. Mclntyre v. E. and A. R. R.
Co., 11 C. E. Gr. 425.

201. On failure to pay the award into
court, an injunction will issue to restrain
the company from taking possession of
the land. Ibid.

202 When the amount awarded to be
paid by a railroad company under the act
of incorporation, for land taken or dam-
ages done by them, is directed by the
statute to be paid into the court of chan-
cery for the use of the owner or owners of
the land, no notice to the companj' is

necessary, of an application by the own-
ers, for an order upon the clerk to pay
over the money so deposited. E.r parte
Van Vorst, 1 Gr. Ch. 292. Infra, | 225.

(1) What constitutes taking without
compensation.

205. An entry on private property,
for the purpose of locating a road, is not
taking it ; such power of entry may be
given by law without making compensa-
tion other than for injury done to it, as the
right remains in the owner. Bonaparte v.

C. and A.R.R. Co., Bald. C. C. 206.

See CoxsTiTrxiox, 111(a)(5).

(m) Protection to the land owner.

208. Where land has been taken under
the exercise of the right of eminent do-
main, and a question is pending in a court
of law as to the amount of compensation
to which the land owner is entitled, he will

be protected in his constitutional right to
possession of his property, until his com-
pensation be ascertained and paid or
tendered hin:i ; and the company in whose
favor the condemnation is made, will not
be permitted to take possession of the land
on tendering so much of the compensa-
tion as is not in dispute. Metier v. E, and
A.R.R. Co., 10 C. E. Gr. 214.

209. When the complainant did not
consent to give his land, made no agree-

ment with the company, and commission-
ers were appointed, who made an appraise-
ment, and the amount was tendered him,
which he refused to accept, and gave no-
tice to the company that unless they paid
.him what he was willing to receive for the
property he would contest the validity of
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their proceedings—it was not necessary for

him to do more until his rights were in-

vaded. Scudder v. Trenton DpI. Falls Co.,

Sax. 695.

210. An agreement, executed by the

owner of the lands, to abide by the award,

and that such agreement should be a bar
to any proceeding to set aside or call in

question the award, or the right and title

of the company to the lands, and a bar to

any objection to the validity or regularity

of the award, is no bar to the relief.

Carpenter v. E. and A.R. R. Co.. 9 C. E. Gr.

250, 408 ; 11 C. E. Gr. 168.

211. Nor is it a bar to the relief, that the

owner of the lands had no faith in their

representations, that a bridge was to be

built, but believed that the company
intended to build the embankment, and
so insisted before the commissioners. It

clearly appears the commissioners con-

fided in and acted on the representations

of the company's agents. And they were
further virtually repeated to the owner of

the lands himself. Ibid.

212. One who had waived his right to

have commissioners called, and permitted

a corporation to take possession of his land
without first making compensation or pur-

suing the mode prescribed by the act to

ascertain it; and permitted them to change
the character of the property, expend
large sums of money upon it, and consti-

tute it a part of an extensive and valuable

public improvement, cannot recover the

possession of the land upon paying for the
improvements. The only relief the court

will aftbrd. is to give him compensation
for his land, and remuneration for all

damages. Trenton ]yater Power Co. v.

Chambers, 1 Stock. 471.

213. If it is constitutional to authorize a
company to take land Avithout compensa-
tion to such as do not consent, a majority
of the land owners consenting, none but a

land owner whose land is so taken without
compensation can complain. Morgan v.

Monmouth Plank Boad Co., 2 Dutch. 99.

See CoxsTiTUTioy. ^§ 127, 162. 240, Cor-
POR.vTiON-s, 'il 116, 117, 146. Supra, I 16,

Equity, I 323.

the cestui que tinist in an award made
to the real trustee, under proceedings to

condenni lands bv a railroad companv.
Ibid.

216. The charter of the E. and A. Co.,

distinguishes between the owner and per-
son interested in the proceedings to con-
demn lands. By 'owner" is meant the per-

son having some legal estate which the
company proposes by the condemnation to

acquire. Under the expiession "persons
interested," are included not only the
owner whose estate it is intended to ac-

quire, but also other persons having some
independent right or interest therein, or
lien or encuTubrance thereon. State, Nat.

R. R. Co. V. E and A. R. R. Co., 7 Vr. 181

;

Rosx V. E. and S. R. R. Co., 1 Gr. Ch. 422.

217. The proceeding for condemnation
is strictly between the company and the
persons who are made parties to it. The
omission of the owner of any estate in the
lands or part owner of the fee. or the hold-

er of any encumbrance will not invalidate

the proceeding as against such persons as

are made parties. The conseqtience will

only be that as against the otnitted per-

sons the condemnation will be nugatorv.
Ibid.

218. The trustee of a trust not executed
by the statute, is the proper party to pro-

ceedings to condemn lands The cestui que
trvst need not be made a party. Ibid.

219 Query. Whether upon notice given
to the widow in possession, a sum ofmoney
assessed to her. without noticing the infant

heirs, is intended for the damage to her
dower right, or as full compensation for all

the injury done to the property. Southard
V. Morris Canal Co., Sax. 519.

22U. Where a petition seeking the ap-
praisement of damages done to a ferry by
the building of a bridge, showed that the
petitioners were the widow and children
of the deceased owner of such terry, and
that they had been and were in the actual

enjoyment thereof. Held, that these facts

showed a right in such parties to join in

the proc(>edings. Columbia Bridpe Co. v.

Geisse, 6 ^'r. 558.

See Bridges, | 34.

(n) Parties to the proceedings.

214. A mere naked trustee of an equit-

able interest in lands, is not a necessary
party to proceedings to condenni the lands
under the charter of the E. and A. R. R.
Co., requiring notice to be given to the
"owners" and " persons interested." Mc-
Intyre v. E. and A. R. R. Co., 11 C. E. Gr.
425.

215. Bill by a mere naked trustee of an
equitable interest in lands permitted to be
amended, so as to make the cestui que trust

a complainant, and the real trustee a party
defendant, so as to secure the rights of

IV. P.\RTiccLAR Charters.

221. The N. .7. R. R. and Trans. Co. may,
under the provisions of their charter, insti-

tute compulsory proceedings to acquire a
title in fee to the land over which their

road has been constructed, whenever such
acquisition of title may be rendered neces-
sary. There is nothing in the charter
limiting the time within which such pro-
ceedings must be instituted. Coster v. The
X. J. JR. R. Co., 3 Zab. 227, 4 Zab. 730.

222. By the charter of the city of New-
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ark, the common council are authorized
to cause a just and cquitnble assessment of

I lie damages and expenses incident to the
opening and widening of streets in said

city to be made among the owners and
occupants of all the houses and lots in-

tended to be benefited tliercby, in propor-
tion to the advantages each shall be deemed
to acquire. An assessment made, under
this i)rovision of the city charter, upon
houses and lots owned by the New Jersey
Railroad and Transj^ortntion Company is

not a tax or imposition upon the com-
pany within the meaning of the exemption
from taxation contained in the eighteenth
section of their act of incorporation.
State, N. J. R. R. Co v. Newark, 3 Dutch.
185.

223. The act of March 30th, 1869, author-
izing the N. Y. and L. B. R. R. Co. to extend
their road across the Raritan river, and
to cross the river by a bridge, gave that
company an absolute, unconditional au-
thority to enter upon and appropriate the
lands of the state under water, without
compensation. Penna. R. R. Co. v. N. Y.

and L. B. R. R. Co., 8 C. E. Gr. 157.

224. Jersey City was in possession of
certain land, acquired for the purpose of
constructing a reservoir. The legislature

authorized the city to shut up or vacate
public streets upon the said tract, and thus
recognized their absolute ownership of the
property for the purposes aforesaid. After
the city had obtained title to said property,
the defendants Avere incorporated, with
power to locate and build a railroad from
Montclair to the Hudson river, and now
design to construct their road, through
said property, which would sensibly dimin-
ish the capacity of the said reservoir. Held.
that, under the ordinary powers conferred
on the railroad company by their charter,
they had not the power given them to

condemn and take the reservoir pro-
perty for the purpose of building a road
•through the same. State, Jersei/ City v.

Montclair R. R Co., 6 Vr. 328.

225. The eighth section of the char-
ter of the Chester R. R. Co. provides,
that after the commissioners have filed

their report assessing the value of land for

the road, and damages, an application for

an appeal shall not prevent the company
from taking such land. Then the proviso,
" that in no case whatever shall said com-
pay enter upon, or take posse.ssion of, any
lands for constructing said railroad, until

they shall have paid to the party or parties

entitled to receive the same, the amount
assessed by coinmissioners, if not appealed
from; or, if the same is appealed from,
then the amount wiiich shall be found by
the jury by whom the issue shall be tried:

but in case the pai'ty entitled to receive the
amount assessed (in ca.se there sliall be no
appeal), shall refuse, upon tender thereof
being made, to receive the same, then the

payment of the amount into the circuit
court of the county wherein the said lands
lie, shall be deemed a valid and legal pay-
ment." Held, that the defendants, having
made a tender and deposit, according to

the provisions of their charter, and having
lawfully entered upon, and taken pos-
session of the land, they could not be
restrained from constructing their road.
Cooper V. Chester R. R. Co., 4 C. E. Gr.
199.

226. On the 24th of March, 1864, the de-
fendants filed a survey or location of a part
of their road in the village of Phillips-

burg, the route of which survey crossed
the location of the plaintiff's extension,
thus giving to the defendants a new access
to the Delaware river. They afterwards ap-
plied to have damages appraised for the
lands so to be taken. An award having
been made. Held, that the term limited
for taking land under the charter had
expired, and the right of eminent domain
conferred, no longer existed. M. and E.
R. R. Co. v. Central R. R. Co., 2 Vr. 205.

227. Bv the eighth section of the charter
of " The C. and W. R. R. Co.," it is pro-
vided " that the said corporation shall pay
or make tender of payment of all damages
for the occupancy of the lands through
which the said road may be laid out, be-

fore the said company, or any person in

their employ, shall enter upon or break
ground in the premises, except for the pur-
pose of surveying said route, unless the
consent of the owner or owners of such
land be first had and obtained." By the
ninth section of the charter it is further
provided, " that in case the company and
the owners of land cannot agree as to the
price, commissioners shall be appointed to

assess the value of the said land, and the
damages sustained by the owner; and if

either party shall feel aggrieved by the de-

cision of the commissioners, such party
may appeal to the court of common pleas

of the county, who shall have power to

hear and adjudge the same, and if required
to award a venire for a jury before them
to hear and finally determine the same."
Held, that if the value of the land and
damages be ascertained by commissioners,
and an appeal be taken from their de-

cision, the company cannot, pending the

appeal, by tendering the amount awarded
by the commissioners, acquire a right to

enter upon the land, except for the pur-

pose of surveving the route. Broivning v.

C. and W. R. R. Co., 3 Gr. Ch. 47.

228. By the term 'occupancy" in the

eighth section is meant all the right or in-

terest which the company could acquire

in the land for the purposes contemplated
bv the act. Ibid. ; Metier v. E. and A. R.

R. Co., 10 C E. Gr. 214, 218.

See Costs. ? 199, Courts, |§ 70, 71, Dedi-

cation, § 5, Equity, Injuxctioxs.
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I. General Principles.

1. History of the ordinances creatinji;

the court of chancery in New Jersey, and
its jurisdiction. 4 C. E. Gr. 577.

2. A court of equity is as much bound by
positive rules and general maxims con-
cerning property as a court of law. Mid-
lany v. Mullani/, 3 (ir. Ch. Ki.

3. To enforce trusts, suppress frauds,
and compel the performance of contracts,
are peculiarly within the province of a
court of equity. Tliese ends may be at-

tained by injunction, decree for specific

performance, or both. If the subject mat-
ter be within the jurisdiction of the court,
its process and powers will be used to
effect the object to be attained. Johnson v.

Jones. 8 C. E. Gr. 216.

4. A complainant who invokes the equit-

able powers of this court will be compelled
to do equity before he obtains such aid.

Yard v. Pacific Ins. Co., 2 Stock. 480 ; Reeves
V. Cooper, 1 Beas. 223. See Dower, ^ 148.

5. Even if it satisfactorily appear that a
mortgage by mistake embraced more pro-
perty than the parties intended it to cover,
the mortgagee could not be compelled to

relinquish any part of his security. The
defendants, if they seek equity at the
hands of the court, must do equity, viz

:

they must pay the money honestly due the
complainants. Neiv Jersey FrankUnite Co.

V. Ames, 1 Beas. 512. Infra, U 99, 150.

6. It is a sound maxim, that " he who
commits inequity shall not have equity."
Craiuford v. Bertholf, Sax. 458.

7. Equity regards as done that which is

directed or agreed to be done. Fluke v.

Fluke, 1 C. E. Gr. 478 ; Miller v. Miller, 10
C. E. Gr. 354; King v. Ruckman,6 C. E.
Gr. 599; Houghwout v. Murphy, 7 C. E. Gr.

531, 546. See Devlse, IV.
8. Equality is equity. Speer v. Speer, 1

McCart. 240.
_

9. He who is silent when conscience re-

quires him to speak, will not be permitted
to speak when conscience rec^uires him to

be silent. And every transaction falls

fairly within the operation of this maxim,
where an innocent person, exercising rea-

sonable prudence, has been misled to his

injury, by false lights or appearances, held
out with the consent or knowledge of the
person subsequently alleging that the true
state of affairs was totally different from
what it seemed. Besson v. Eveland. 11 C.
E. Gr. 468 ; Torrey v. Buck, 1 Gr. Ch. 366

;

Conover v. Wardell, 7 C. E. Gr. 492.

10. A person shall not be permitted to

take advantage of his own wrong. Phil-

hoiver v. Todd, 3 Stock. 512; Brinkerhoff'v.

Brinkerhoff', 8 C. E. Gr. 477 ; Erie Railway
Co. V Dei. Lack, and We.'iferji, 6 C. E. Gr.

283; Crawford v. Bertholf, Sax. 459; Thome
V. Mosher, 5 C. E. Gr. 257.

11. A widow who procures a person to

purchase at a foreclosure sale the real es-

tate of her late husband at a price far below
its real value, by a contrivance agreed
upon to deter bidders, by giving out that
the purchase is for the benetit of the widow
and her family, is a party to the fraud
against the heir and creditors, and does
not come into court with clean hands to
compel the confederate to convey to her.
Johns V. Norris,7 C. E. Gr. 102; case re-

versed, J}dy. 1876.

12. Equity will not lend its aid to the
causeless disruption of family relations, or
countenance unjustifiable disregard of the
obligations of the marriage contract. They,
therefore, who come into this court for re-

lief, in such cases, must not only come
with clean hands, but must show a reason
valid in conscience, as well as a legal right
for the assistance which they seek. Black
V. Black, 11 C. E. Gr. 295.

13. It is the duty of this court never to
do justice by halves, to beget business for

another court, or, when a cause is fairly

within its jurisdiction, to leave open the
door for further litigation here or else-

where. Decker v. Caskey, Sax. 427.

14. If a case be once properly before the
court, it will do all in its power to
settle the rights of all the parties in the
matter in controversy, even as between
defendants, justly and ec[uitably by one
decree. Cause v. Boyles, 3 Gr. Ch. 213 ; Dis-
borough v. Outcalt, Sax. 298 ; Shannon v.

Marselis. Sax 413 ; Ames v. New Jersey
FrankUnite Co., 1 Beas. 66; Vanderveer v.

Holcomb, 2 C. E. Gr. 87, 547 ; Williams v.

Winans, 7 C. E. Gr. 573, 577 ; Younians v.

Youmans, 11 C. E. Gr. 149; Condict v. King,
2 Beas. 375; Mount v. Potts, 8 C. E. Gr.
188. Infra, U 869, 1388, 1390.

15. Where a controversy is already be-

fore this court, and the whole matter may
and ought in justice to some of the parties

to be disposed of here, jurisdiction will be
retained. Mosser v. Request 3Iining Co., 11
C. E. Gr. 200.

16. The court will give such direction to

the proceedings as, if possible, to make a
complete and final disposition of the sub-

ject, and put an end to controversy as far

as practicable, and will, if necessary to

that end, order special proceedings to be
taken : e. g. an information to be filed to

protect the rights of the state. Stevens v.

Stevens, 9 C. E. Gr. 77.

17. It will be retained where relief as

well as discovery is sought. Brown v. Ed-
sall, 1 Stock. 256.

18. But not where the only object of the
bill is a discovery. Little v. Cooper, 2

Stock . 273. Infra, V( m )

.

19. Where the equities are equal, the
court will not interfere with the party
holding the legal title, either for discovery
or relief. Duncan v. Smith. 1 C. E. Gr. 240;
Corrigan v. Trenton Del. Falls Co., 1 Hal.
Ch. 232, 244 ; ]Vheeler v. Kirtland, 9 C. E.

Gr. 552, 555.
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20. Aider, where an equitable mortgagee
advances the money thereon. Wheeler y.

Kirtland, 9 C. E. Gr. bry2.

21. Anequitahle lien cannot prevail over

the equitahle rights of another who has

also the legal title. Fox v. Palmer, 10 C.

E. Gr 416 ; Xew York Chem. Co. v. Peck, 2

Hal. Ch. 37.

22. It makes no difference, that the pro-

perty is uiuler the direction of this court,

as equitable assets; for in regard to

them, where the law gives a priority,

e([uitv will not disturb it. State Bank v.

Marsh, Sax. 288.

23. A prior debt is a sufficient consider-

ation to protect one holding the legal right,

against the prior equity of one who has no
legal right, when the former had no notice
of such equity. Uhler v. Semple, 5 C. E. Gr.

288.

24. Where a court of equity has, by the

solicitation of a suitor invoking the aid of

the court for his relief, interfered with the

legal rights of another, and impaired his

legal remedy, it is the duty of this court to

protect the party whose rights have been
thus interfered with, against any undue ad-

vantage. Doughty v. Doughty, 3 Stock. 347.

Arbitration, \ 67, Bonds, § 123.

25 One acknowledged principle on
which courts of equity give relief, is to

prevent an advantage gained at law from
being used against conscience. Ibid.

26. Remedies should adapt themselves
to the times, and to new customs and
manners, as they arise ; and in view of the
legislative enactments on the subject of
the rights of married women, no reason
appears to exist why courts of law should
not maintain an action for debts due from
the wife ; the remedy in equity is free from
all doubt whatever. Whmton v. Phillips,

1 Beas. 221. See Metier v. Metier, 3 C. E. Gr.

270, 276 : Van Duyne v. Vreeland, 1 Beas.
143.

27. A court of equity will settle unliqui-
dated damages. Co.-itPr v. Monroe Co., 1

Gr. Ch. 4(j7 ; Copper v. Welh, Sax. 10 ; Btrry
v. Van Winkle, 1 Gr. Ch. 269. Infra, ^ 45.

47. See Damages, ^? 50, 114, Eminent Do-
main, I 197.

28. Equity will not, by the application
of strict tccluiical rules of law, declare
void, contracts which have been fixirly

entered into, and where the ends of justice
would be therein' defeated. Gahvay v. Fnl-
lerton, 2 C. E. Gr. 389 ; Cutting v. Dana, 10
C. E. Gr. 265. Contracts, ? 239.

29. A court of equity will not lend its

aid to enforce an unjust and unconscion-
able bargain, even if its due execution be
clearlv proved. Suff'ern v. Butler, 4 C. E Gr.
202. See Society, Ac. v. Butler, 1 Beas. 498;
Brewer v. Wilson. 2 C. E. Gr. 180. Convey-
ance, ? 220. Infra, | 1304.

30. It will not relieve a party against his

own neglect or default in performing his

contract, if such relief will seriously injure

the other party. Ruckman v. King, 4 C. E.
Gr. 360. Infra, U 78, 491.

31. Admitting the doctrine of the courts

of law, that a trustee cannot pureha.se at

his own sale, the trustee, in case the deed
be avoided, may be entitled to equitable
relief. The equities of the trustee cannot
be defeated by the cestui que trust resorting
to law. rather than equity, for relief.

Mul/ord V. Bowen, 1 Stock. 797. See Her-
rick y.Mann, 2 Hal. Ch. 460. Ejectment,

I 10.

32. In a suit between trustees for differ-

ent creditors, this court has the power
to control the sale of property conveyed
and mortgaged to them as security for

debts due such creditors, in such manner
as to protect the equitable rights of all

parties in interest, so far as it may be done
without prejudice to the rights of any.
But its exercise rests in sound discretion;
it should be only for cause. Duncan v.

Grafflin, 11 C. E.Gr. 228.

32a. The court of chancery has jurisdic-

tion in the foreclosure of a mortgage on
lands owned by the United States

—

it

depends on the locality of the land, not
the domicil of the owner. Elliott v. Van
Voorst, 3 Wall. Jr. 299.

33. That the liability of a guarantor
cannot take effect until the remedy against
the mortgagor shall have been exhausted,
is no objection to the jurisdiction of this

court. The decree, in such case, would be
made to conform to the liabilit}'. Jarman
v. Wiswall, 9 C. E. Gr. 267- ^e^Kirkpatrick
V. Judson, Oct. 1870, Id. 272. Infra, | 1391.

34. Equity had jurisdiction' in such cases

before the passage of the act of March 29th,

1866. (Err. p. lis, § 76), on the principle

of subrogation: hence the jurisdiction is

not confined by that act to suits for fore-

closure and sale of the mortgaged premises.

Pruden v. Williams, 11 C. E. Gr. 210.

Debtor and Creditor, 1(d).

35. A court of equity will look at all the

circumstances of a case, and will judge
from them as to the intent with which
services were rendered; and although a

reasonable expectation was entertained,

which was disappointed, will only allow

compensation if it is equitable that such
allowance should be made. Grandin v.

Reading. 2 Stock. 370.

36. Where an injury results from the

default or misconduct of a receiver, ap-

pointed by a court of equity, while acting

under the color of the authority of the

court—there being no dispute as to the

power of tlie court to make the order under
which he claims to have acted—the coin-t

may, in its discretion, either take cogniz-

ance of the question of the receiver's lia-

bility, and determine it, or permit the

aggrieved party to sue at law. Klein v.

Jewett, 11 C. E.^Tr. 474.

37. But if the power of the court to

make the order is disputed, the court then
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has no choice; but it must assume exclu-
sive jurisiUction, and prevent the a<;t;rieved

person from seekinj;- redress against tlie

receiver in any other tril)unal. Ibid.

38. Tlie words, " such damages to be as-

certained in sucli manner as tlie chancel-

lor shall direct," being omitted from the

condition of an injunction bond, this court

has no jjower over the surety, and his lia-

bility must be deterniined by suit at law.

Easton v. New York and Long Branch R. R.

Co., 11 C. E. Gr ;359.

38a. The defendants have waived their

right to except to the jurisdiction of the

court by answering the bill without inter-

posing such objection. Morris Canal Co. v.

Jersey City, 1 Beas. 253

39. The act to prevent frauds by incor-

porated companies, {Rev. p. 189), regu-
lates, rather than gives jurisdiction, to this

court. Suydani v. Receivers, 2 Gr. Ch. 114.

See ConroRATioNS, X.
40. Where there is uncertainty as to the

extent of the responsibility of a party from
whom rent is sought to be recovered, a

court of equity will maintain jurisdiction.

Swedesborough Church v. Shivers, 1 C. E. Gr.

453. Infra, 'i
503.

41. Whether a bequest in a will is to be
taken as satisfaction or performance of a
covenant, is altogether a subject of equity

jurisdiction. Moore v. Moore, Coxe 363.

42. The court of chancery, and every
other court in New Jersey, has the power
and the right, to ascertain by competent
evidence, what are the religious prin-
ciples of any man Sv set of men ; when
civil rights are involved. Hendrickson v.

Decow, Sax. 577, affirmed Aug. 1833.

43. Or questions as to trust property.
Ibid. ; Rainier v. Howell, 1 Stock. 121 ; Lu-
theran Church V. Maschop, 2 Stock. 57 ; Lud-
lam V. Higbee, 3 Stock. 342; Swedesborough
Church V. Shivers, 1 C. E. Gr. 453 ; Associ-

ated Church V. Trustees, 3 Gr. Ch. 77.

44. The question of property and right

of possession, between two bodies, each
claiming to be the trustees of an incorijo-

rated religious society, is a question to be
determined at law. Miller v. English, 2 Hal.
Ch. 304 ; Van Horn v. Tahnage, 4 Hal. Ch. 108.

45. In cases of condemnation of lands for

a railroad, the court of chancery has power
to determine the amount of compensa-
tion. Carpenter v. Easton and Arnboy R. R.

Co., 9 C. E. Gr. 249. Supra, 'i
27.

46. It was referred to the commission-
ers, who made the original estimate and
appraisement of damages, to estimate and
report the proper amount of compensation.
Ibid.; Id. 408.

47. Compensation to the land owner for

land taken, may be ascertained either by
reference to a master, or the intervention
of a jury. Ibid.; S. C, 11 C. E. Gr. 168

;

Trenton Water Power Co. v. Chambers, 1

Stock. 471. See Constitution, in(a)(5),

|g 243, 244. Infra, U 1344, 1345, 1369.

48. The fact that the rules of evidence
exclude a eom|)lainai)t from the only ex-
isting proof of his d(>fence at law, will not
entitle him to equitable relief. Linn v.

Neldon, 8 C. E. Gr. 1(59. See Jones v. Sher-
wood, 2 Hal. Ch. 210. Infra. ^ 400.

49. It does not follow that liecause a suit

at law cannot be maintained on a cove-
nant, that equity cannot protect the par-
ties. Rogers v. Danforth, 1 Stock. 289. In-
.fra, ^71.

50. Where the rights of the parties have
been settled by a judgment obtained in

another state, the bill will be dismissed.
Brown V. Le.vington R. R. Co., 2 Beas. 191.

See Conrad v. Mullison, 9 C. E. Gr. 65, Di-
vorce, II 128-13(la.

51. A court of equity will not entertain
a suit for a s])ecific sum of money, recov-
ered by the judgment of a court in an-
other state. Davis v. Headley, 7 C. E. Gr.

115. See Actions, § 82.

51a. A court of equity will sustain an
original bill tiled to correct a former de-
cree of the same court. Whittemorex. Cos-

ter, 3 Gr. Ch 438.

52 Where an alteration had been made
in a note by mistake, the discovery prayed
being essential, jurisdiction was sustained.
Lewis v. Schenck, 3 C. E. Gr. 459.

53. The mere erection of a house in-

tended to be used as a poor and workhouse,
or the sending of paupers into a county
illegally, or keeping them there a few
months, is not irreparable damage. Atty.

Gen. V. Paterson, 1 Stock. 624.

54. Equity will interpose where the re-

medy at law is inadequate. Manhattan
Co V. N. J. Stock Co., 8 C. E. Gr. 161 . Infra,

§ 329, 488.

See Actions, ?§, 77-79, 84-86, Advance-
ment, |§ 9, 14, 15, Appraisers, | 2, Arbi-
tration, Y{d), 'U 24, 76, 89, 90, 92, 97, 111,

122, Assignment for Benefit op Credit-
ors, § 67, Attachment, 111(6), |§ 172, 189.

Attorney, U 57-59, Bonds, | 24, Condi-
tion, I 3, Constitution, H 155. 235, 236,

Ill(d), Contracts, U 34-43, 110, 113, 269,

Conveyance, 'H 198, 207, Corpor.\tions, §?

7, 90-97, 137-154a, 208, 247, 248. 364,

Courts, Covenant, || 12-19, IV(6), De.\th,

I 4, Debtor and Creditor, I 63, Distribu-
tion, U 28-34, Divorce, Dower, VI(6), In-

junction, Mortgage, ISTuisance, Specific
Performance, Trust.

II. Jurisdiction and Powers.

(a) Questions purely legal.

ob. Equity will not interfere w'here ade-

quate relief can be had at law. Hoagland
V. Township, &c.,2 C. E. Gr. 106 ; Wooden v.
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Wooden, 2 Gr. Ch. 429. Infra, U 466, 499,

1109, 1297.

56. Title of land. It does not belong
to a court of equity to determine disputed
titles to land. In the absence of fraud or

of some circumstance equivalent to fraud,

tliere must be a trial and eviction at law,

before a grantee, who has gone into pos-

session under covenants of title and war-
ranty, can have relief in a court of equity
against his grantor, for. a return of the
purchase money, or of the security for it,

on account of a deiiciency or failure of title.

Wadclell v. Beach, 1 Stock. 793 ; S.C.4: Hal.
Ch. 299, 777 ; Freeman v. Elmendorf, 3 Hal.
Ch. 475, 655; Morris Canal Co. v. Dennis,

1 Beas. 249 ; Dewitt v. Ackerman, 2 C. E. Gr.

215 ; Hay v. Esfell, 3 C. E. Gr. 251 \ Erie

Railway Co. v. Del. Lack. &c. Co., 6 C. E. Gr.

283. See Morris and Essex R. R. Co. v.

Blair, 1 Stock. 635 ; Thompson v. Engle, 3
Gr. Ch. 271 ; Hartshorne v. Hartshorne, 1

Gr. Ch. 349 ; First National Bank v. Bin-
niger, 11 C. E. Gr. 345. Ejectment, § 69.

Infra, U 230, 347, 467. 1312, 1320, 1438.

57. Where the titles are spread before
the court so that no valid legal objection
to complainant's title can be seen, the
court can proceed. Lucas v. King, 2 Stock.

277. See Dower, § 29.

58. But if defects are disclosed, equity
will not aid the party claiming under
such title. Cornelius v. Post, 1 Stock. 196;
Westcott V. Giford, 1 Hal. Ch. 24; Diehl\.
Page, 2 Gr. Ch. 143. See Covenant, | 48.

Infra, U 501, 1111.

59. No relief will be given in equity to
aid a deed alleged to convey a good legal
title, and prior in date and registry to the
deed against which i)rotection is asked.
Such deed is a'good defence at law. Black
v. Keiley, 8 C. E. Gr. 358.

60. No relief can be given in favor of a
conveyance not proved to exist, and not
admitted in the answer. Ibid.

61. An ejectment bill, technically so
termed, is one brought simply for the
recovery of real property, together with an
account of rents and profits, without set-

ting out any distinct and substantive
ground of equity jurisdiction, which would
be demurrable where there is no proper
ground of equity. Crane v. Conklin, Sax.
346.

62. But a bill to set aside a fraudulent
conveyance, filed by those who witliout
the incumbrance of such conveyance ai-e

undoubtedly entitled, is altogether differ-

ent from an ejectment bill, and comes
within the ordinary powers of this court.
Ibid. See Freeman v. Elmendorf, 3 Hal.
Ch. 475, 655.

63. It does not follow, that because a party
may resort to an action of ejectment, he
has no remedy in this court. The i)rinciple
is too broad, and the practice of the court
against it. Tliere are many cases in which
the jurisdiction of courts of law and

equity are con cm-rent, and the party is at
liberty to seek relief in either. Ibid.

64. A court of equity will frequently
decree possession of real estate as auxili-

ary relief, but will not entertain a bill

whose sole object is to recover possession.
Mead v. Cam field, 3 Stock. 38; Harrison v.

Rowan, 4 Wash. C. C. 202; Long Branch
R. R. Co. V. Sneden, 11 C. E. Gr. 539. Infra,

U 70, 1384, 1445, 1454.

65. That the estate to which he must
look for payment, has since become
wasted, in consequence of which the
comi^lainants may suffer loss, does not
alter the principle ; nor can it, in this case,
furnish a substantive ground of relief

Crawford v. Bertholf, Saxr461.
66. If a land owner acquiesce in the t,ak-

ing of lands by a city and making improve-
ments.thereon, though no legal title will

pass, there maj^ be relief in equity. Jersey
City ads. Fitzpatrick, 7 Vr. 120.

67. Where A. by agreement under seal,

sells !i tract of land to B., with a covenant
to deliver a deed, and B. pays the purchase
money and enters into possession, his sub-
sequent voluntary removal and the intru-
sion of C, will not entitle him to come

j

into equity, liecause the deed was never

I

executed. His remedy is by ejectment.
!

Haythorn v. Margerem,''S Hal". Ch. 324.

j

68. Nor would the opinion of this court
j
upon the question of title bind the pur-

j

cliaser under the decree. He would take
!
the title of the mortgagor in the premises
covered by the mortgage, and would be
entitled to have his' legal rights adjudica-
ted in a court of law. Bird v. Davis, 1

McCart. 467.

69. The remedy at law, as between a
mortgagee of chattels and an attaching
creditor, would only settle the right of
possession, and is therefore inadequate.
Lonr/ Dock Co. v. Mallery, 1 Beas. 94. See
Ejectment, U 172, 186.

70. The supreme court is the appropri-
ate tribunal for determining questions of

law relative to the right of possession of

lands, which may arise anil be tried in an
action of ejectment. And if they arise

incidentally in a suit in this court, it would
be proper to refer them to a court of law
for its determination. Camden and Amboy
R. R. Co. v. Stewart, 3 C. E. Gr. 489 ; Obert v.

Obert, 2 Stock. 98, 1 Bens. 423. Supra, ? 64.

71. Equity will enforce covenants con-
nected with land in the hands of alienees,

in some cases in which there is no legal

remedy against such alienees; but such
cases should not be unnecessarily multi-
plied. Winfield v. Hemiing, 6 C. E. Gr. 188

;

Breiver v. Marshall, 4 C. E. Gr. 538. Supra,

I 49. See Covenant, U 15, 16, 25.

72. A liability to pay interest on an
award on proceedings to condemn land
found against the defendant on review by
a court of law of competent jurisdiction,

cannot be made the ground of relief in a
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court of equity. Metier v. Easton and A m-
hoy R. R. Co., 11 C. E. Gr. 65.

73. The right of the complainants to an
injunction depending upon the construc-
tion of conflicting jirovisions in a statute,

and the construction of sucli provisions
never having been settled hy the courts of
law, this court cannot interfere. Hdckcti-
sack Co. V. JS^ew Jerseij Midland Co., 7 C. E.

Gr. 94 ; Newkirk w Morris, 1 Beas. 02. See
Mechanics Bank v. Hank of New Bransunck,
2 Gr. Ch. 437.

74. Or, the constitutionality of a stat-

ute. Bogert v. Elizabeth, 10 C. E. Gr. 426.

See Attachment, ? 122, Constitution, ?

200, 202, 242.

75. A defence which might be made at

law, and which a party will omit or decline
to make, cannot be the basis of a suit in

equity; unless it be in case of fraud,

accident or trust, peculiarly within the
province of a court of equity, or when
the jurisdiction of the legal tribunal can-
not admit the defence. Quackenbush v.

Van Riper, Sax. 476.

76. If the case be such that the court
caimot give relief for want of jurisdiction

over either the person or the subject
matter, the jurisdiction may be objected
to at any stage of the proceedings ; the
court would take judicial notice of it; it

would not make a decree which it had no
power to enforce. It is otherwise where
the objection to tlie jurisdiction is that
there is a perfect remedy at law ; such
objection must be taken by demurrer
or insisted on in the answer. Giff'ord v.

Thorn, 3 Hal. Ch. 90.

77. If a fraudulent transaction has in-

volved a complainant in a law suit, there
is no propriety in his appealing to a court
of conscience to give him redress, which
he is not entitled to by the strict rules of
the common law. Redmond v. Dickerson,

\

1 Stock. 507.

78. Or, complainant's own negligence.
Reeves v. Cooper, 1 Beas. 223; Vaughn v.

Johnson, 1 Stock. 173. Infra, |§ 491, 1427,
1453. Supra, | 30

79. A party having commenced a suit at

law, this court will not entertain a bill to

change the forum of litigation, unless up-
on some peculiar grounds of equity. Phil-

hower v. Todd, 3 Stock. 54 ; Neivkirk v. Mor-
ris, 1 Beas. 62 ; Reeves v. Cooper, 1 Beas.

223 ; Brown v. Edmll, 1 Stock. 256.

80. On a promise by C, in considera- I

tion of receiving a deed for land from B.,

to pay A. a certain sum on the death of B.,

a suit at law is the proper remedy. Arn-
wine V. Carrol, 4 Hal. Ch. 620. 886."

81. Where a bond is given in violation

of law, the complainant may defend him-
self at law or in equity, ancl yet not be en-

titled to relief as a complainant. Yard v.

Pacific Ins. Co., 2 Stock. 480. Infra, I 116.

82. Whether an estate of a reversioner
is vested in such manner as to entitle him

to sue for waste, and what shall be the
rule of damages, are legal (juestions. Van
Syckel v. Einen/, 'A C. E. Gr. 387. Infra, 'i

5dC).

<S3. That a party by pleading unad-
visedly in a suit at law, may he beaten and
compelled to pay costs, is not suflicient

ground for interference. Camden and Am-
boy R. R. Co. V. Stewart, 3 C. E. Gr. 489.

S4. Whether the erection of a slaughter
house near vuiimproved building lots,

would injure their sale, is a question of
law. AtVy Gen. v. Steward, 5 C. E. Gr. 415.

See Zahriskie v. Jersey City R. R. Co., 2
Beas. 314.

85. A suit on a written contract, for

the contract price for wcnk and lalx^r done,
must be brought at law, if the work has
been performed according to contract, or
if it has not been so performed, and the
party for whom it is done has dispensed
with the contract in some particulars, or
has accepted and used it, and the same is

a substantial advantage to him. Torrey v.

Camden and Atlantic R. R. Co., 3 C. E. Gr.
293. Infra, | 325.

86. The question of liability on a i)ond

given under the 46th rule of this court, on
the granting of an injunction ex parte, is

pureh' a matter of common law cogni-
zance, and a court of equity cannot ac-

quire jurisdiction of it, except by the con-
sent of the obligors expressed in the bond,
or in some other appropriate mode. Easton
v. New York and Long Branch R. R. Co., 11

C. E. Gr. 359. See Courts, § 33.

87. The remedy at law by indictment, is

adequate to remove an encroachment on
a public street by erecting a building ex-

tending into it. The courts of law are the
proper tribunals to settle the fact of en-
croachment. For such cases, a court of

equity will not interfere by injunction, un-
less under peculiar circumstances of irre-

parable injury. AtVy Gen. v. Heishon, 3 C.

E. Gr. 410. See Crimes, IV(6-), Easement,

i'i 40^5.
88. Admitting it to be true that the cap-

ital stock of an insurance company was
not bona fide paid in, and that the company
commenced the business of insurance in

violation of the express provision of the
charter, yet with suits brought upon bonds
in a court of law this court ought not to

interfere, for the purpose of aiding the
complainants to avoid their payment,
where it appears that the bonds were given
in payment for the stock of the company,
that the complainant received his certifi-

cate of stock, and that upon these bonds,
as a portion ot the capital, the company
embarked in business. The question is a

legal one, and the complainant may avail

himself of it, as far as it is a defence, in the

suit at law. Yard v. Pacific Mutual Ins.

Co., 2 Stock. 480. Infra, I 116.

89. A party aggrieved by an illegal as-

sessment, has his remedy at law, and



378 EQUITY, II.

Jurisdiction and Powers.

when that is adequate and ample, equity

will not interfere. Lewis v. Elizabeth, 10 C.

E. Gr. 298.

90. As a general rule, equity will not
restrain the collection of an asses?sment

which is illegal or void, merely because of

its illegality ; there must be some special

circumstances attending the injury threat-

ened to bring the case within some recog-

nized head of equity jurisprudence ; other-

wise, the person aggrieved will be left to

his remedv at law. Daacnbunj v. Newark,
10 C. E. Gr. 29,3.

01. Wbere a charter limited the time
within which a certiorari sliould be brought,
that during such time a decision as to the
constitutionality of a like assessment was
adverse, and that sucli decision lias since

been reversed, is no exception. Ibid. See
Folley V. Passaic, 11 C. E. Gr. 216

See Boi;xTY,
'i 14, Coxstitutiox, U 241,

242, Corporations, ^ 137a, 154, Courts, |§

74-82, CovEN-.VNTS,
'i

86. Infra, 313, 316,

318, 324, 506, 507.

(b) Accident and mistake.

92. Equity will protect rights lost by
unavoidable accident. Brown v. Elliott,

2 C. E. Gr. 353; Seaman v. Riggs, 1 Gr. Ch.
214

93. Relief given where a complainant
erected a house Avhich extended a few
inches over defendant's bind. McKehvay
V. Armour, 2 Stock. 115.

94. But not where complainant erected
a house in ignorance that there were judg-
ments unsiUisfied against a former owner.
Delh'tt V. Keinble, 8 C. E. Gr. 58, 10 C. E.
Gr. (i\i.

95. The mistake must be a material
fact, and one which the pnrty cnuitl not
have discovered by reasonable diligence.
Deare v. Carr, 2 Gr. Ch. 513; Xidiokon v.

Janeway, 1 C. E. Gr. 285; Graham v. Berry-
man, 4 C. E. Gr. 29, case reversed, 6 C. E.
Gr. 370.

96. A mortgage cancelled by mistake
and the bond delivered to the obligor,
forms an exception. Banta v. Vreeland, 2
McCart. 103. See Alteration.

97. M., by indenture, leased to C. at a
stipulated rent, a saw-mill with a quantity
of water to drive it " equal to six horse
power." At the time of executing the
lease, it was generally understood, and
believed by the lessor that a less quantity
of water would constitute ahorse power at
the site of the mill, than was actually i-e-

quired, and the rent was based upon
that erroneous assumption. Held, that the
complainant must sutler the consequences
of his mistake, and that he was neither
entitled to charge the defendant a higher
rent than that stipulated in the lease, nor
to restrain him from drawing a quantity

of water equal to six horse power. McKel-
ivay v. Cook, 3 Gr. Ch. 102.

98. Equity will correct mistakes arising
from mere misapprehension, and with-
out fraud or contrivance. Skillinan v. Tee-

ple. Sax. 232.

99. As a description in a deed whereby
more or less land was conveyed than the
parties intended. Read v. Creamer, 1 Gr.
Ch. 277 ; Loss v. Obry. 7 C. E. Gr. 52 ; Cono-
ver v. Warded, 7 C. E. Gr. 492. Ante, §5.
Infra, H 353, 357. Convkyance. YKc).

100. Or, more is included in a sheriff's
deed than defendant owned. Philhower v.

Todd, 3 Stock. 312 ; Waldron v. Letson, 2
McCart. 126.

101. Or, the party bound meant by "the
Ogden mine," a tract of land diti'erent from
that intended by the other party. Firm-
stone v. De Camp, 2 C. E. Gr. 309, 317.

102. It would require a very strong case
to induce a coiu't of equity to interfere

with a sale under an execution at law.
Skillman v. Holcomb, 1 Beas. 131.

103. An injunction may issue, in such
case, to restrain the sheriff from deliver-
ing the deed. Corles v. Lashley. 2 McCart.
116. Infra, U 322, 345.

104. A codicil in a will revoking alegacy,
"becnuse the testator had provided the lega-

tee with a home," when in fact he had not
so provided, cannot be declared void solely

on account of such mistake, without fur-

ther evidence. Hayes v. Hayes, 6 C. E. Gr.
265

105. Under testamentary direction, ex-
ecutors set apart certain real and personal
estate, sufficient to cover the aggregate
amount of legacies to testator's children,
and, under a mistaken apprehension of
testator's intention, transferred the per-
sonal and conveyed the real estate to the
guardian appointed b\' the will, whereas it

was the testator's wilf that the executors
should take care of all property devised
and bequeathed to his children, until the
l)erioil lixed at which they were to become
respectively entitled to its control and
management The guai'dian was decreed
to convey the real estate and transfer the
personalty to the executors, to be held by
them on the trusts declared in the will.

Stevens v. Stevens, 11 C. E. Gr. 154.

106 A deed must be read according to

the manifest intention of the parties;

and if, by mistake, the words "party of
the first part " are written where " party
of the second part," should have been,

the mistake will not be permitted to defeat
the intention of the parties, but the court
will give effect to the deed so as to carry
out tlieir inteiUion. Hnyler v. Atwood, 11

C. E. Gr. 504. Infra, I 358. Contracts, III.

107. The New Jersey Frank linite Co, ex-

ecuted a mortgage to the complainant,
which end)raced by mistake, as was al-

leged by the company, certain ores, and
wliich, by the agreement of the parties,



EQUITY, II. 379

Jurisdiction and Powers.

were to have been excepted. The company
afterwards conveyed the luortjiaj^ed jjrein-

ises. iiK'huling the ores, to certain persons
in trust, as a mortgage security for certain
bonds, to be issued by the company. It

did not api)ear that the bonds had been
actually issued. A bill of foreclosure being
exhilMted, the trustees, by answer -Aud

cross-bill, set up the mistake, and claimed
exemption of the ores. Hdd, that ecjuity

grants relief in cases of mistake in writteii

instruments to prevent manifest injus-
tice and wrong, and that if this end is

not accomplished, there is no ground for

relief. New Jersey Franklinite Co. v. Ames,
1 Beas. 06, 512.

108. Where both parties have equal
facilities for obtaining information, equity
will not interfere. Deare v. Ckvrr, 2 Gr. Ch.
513.

109. Nor, where both parties know all

the facts. Baldwin v. Richman. 1 Stock.
394.

110. Xor, against a subsequent bona fide
purchaser. Rutgers v. Kiugsland, 3 Hal.
Ch. 178, 658. Infra, § 431. Alteration, g

14, Devise, | 177.

111. But the substitution of tlie name
of a third person in the place of the
purchaser, and at his instance, will not
render him a bona fide purchaser. Torrey
V. Buck, 1 Gr. Ch. 366.

112. It will grant relief where neither
party knows the facts. Xichohon v. Jane-
way, 1 C. E. Gr. 285; Deare v. Carr, 2 Gr.
Ch. 513; McKelway v. Cook, 3 Gr. Ch. 102.

113. Where a mistake in a bond is

clearly proved, equity will relieve, even
against sureties. Smith v. Allen, Sax.
43; Chetivood v. Brittan, 1 Gr. Ch.438. See
S. C, 3 Gr. Ch. 334, 1 Hal. Ch. 628.

114. And defendant may set up fraud
by complainant. Hogencnmp v. Ackerman,
2 Stock. 267. Infra, I 215.

115. An alteration being made under
misapprehension, and the discovery
prayed by the liill being in some degree
necessary to shovv' the agreement and the
mistake, jurisdiction sustained. Lewis v.

Schenck, 3 C. E. Gr. 459.

116 And whether the party applying
for the coj'rection of such mistake, be com-
plainant or defendant. Hendrickson v. Ivins,

Sax 562. Supra, U 81, 88.

117. Had defendant been applicant for

exercise of equitable power, instead of
complainant, assistance might have been
extended to her on terms, or refused
altogether. Haggerttj v. McCanna, 10 C. E.

Gr. 49.

118. Although a mortgage is upon its

face usurious, by being so drawn as to

secure seven per cent, interest, it is com-
petent to show that it was so drawn by
mistake, and that it was the intention of
the parties to secure six per cent. only.

Gijfin v. New Jersey Oil Co., 3 Stock. 49.

119. Relief will not be afforded in equity

on the ground of mistake, where the
defendant's liability is the result of pure
carelessness. Voorliisw Murphy, U C E.
Gr. 434; Rarkhnrst v. Cory, 3 Stock. 233;
Haggerlii v. MrCanna, 10 C. E. Gr. 48; Dil-
fett V. Kr,„ljlr, 10 (!. E. Gr. 66. Infra, ^ 458.

120 Ignorance of law is no ground
of relief. Hinchnian v. Emans, Sax. ](X);

Wintermute v. Snyder, 2 Gr. Ch. 489; ,S'A.-t7/-

man v. Holcomb, 1 Beas 131 ; Mair v. New-
ark Savings Institution, 1 C. E. Gr. 537;
Bentley \\Whittenwre, 3 C. E. Gr. 366, case
reversed, 4 C. E. Gr. 462; Marshmun v.

Conklin, 6 C. E. Gr. 546, r)49 ; In re Dun-
ham. 29 L. I. 383. See Sehanck v. Arrow-
smith, 1 Stock. 314: Dillett v. Kemble, 10 C.
E. Gr. 66 ; Senll v. Reeves, 2 Gr. Ch. 131

;

Carpenter v. Muehmore, 2 McjCart. 123.

121. Exception to the rule, where a
prior encuml)rancer relinquished her lien,

without consideration. Skillman v. Teeple,

Sax. 232. See Hampton v. Nicholson, 8 C.
E. Gr. 423 ; Hinchnian v. Emans, Sax. 100.

Infra, I 356.

122 Where such mistake is mutual,
relief will be granted Green v. Morris and
Essex R. R. Co., 1 Beas. 165; Nicholson v.

Janeway, 1 C. E. Gr. 285.

123. Or, the mistake is one of fact
blended with law. Garwood v. Eldridge, 1

Gr. Ch. 145.

124. Or, was caused by the fraud or
misrepresentation of the other party.
Pierson v. Ryerson, 1 McCart 181 ; Hawralty
V. Warren. 3 C. E. Gr. 124. See Contracts,
I 237. Infra, I 367.

125. An instrument cancelled by mis-
take or fraud, may be re-established. Lilly

V. Quick, 1 Gr. Ch. 97 ; Trenton Bank v.

Woodruff', 1 Gr. Ch. 117 ; Garwood v. Eld-
ridge, 1 Gr. Ch. 145 ; Miller v. Wack, Sax.
204; Banta v. Vreeland, 2 McCart. 103;
Harrison v. Neiv Jersey R. R. Co., 4 C. E.
Gr. 488 ; Dudley v. Bergen, 8 C. E. Gr. 397

;

Dubois V. Schafer, 8 C. E. Gr. 401 ; Stover v.

Wood, 11 C. E. Gr. 417 ; Smock v. Smock, 3
Stock. 156. See Freeholders v. Thomas, 5 C.

E. Gr. 42; Hampton v. Nicholson. 8 C. E.
Gr. 423. See Alteration, U H, 15, 16, 20,

21, 31, Bailment, ^ 4, Contracts, | 121.

126. A defendant cannot resist a speci-
fic performance, on the ground that the
agreement entered into differs from that
which was reduced to writing, without
showing that the difference was the result

of fraud, mistake, accident or surprise.

Sloutenburgh v. Tompkins, 1 Stock. 332.

127. Relief decreed where by mistake a
lot different from the one intended, was
conveved to complainant. Potts v. Arnow.
4 Hal.' Ch. 322. /»/ra, § 150.

128. Upon the faith of his agreement
with Y., complainant was drawn into the
purchase of the B. farm, and was thus
placed in a position from which he could
not extricate himself. Young v. Paul, 2

Stock. 401.

129. Where a grantor places a deed in
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the hands of a third party, together with a
due-bill, with instructions not to deliver
tlic deed to the grantee until he should
sign tlie hill, and the deed was delivered to

the grantee without his being required to

sign the bill, and accepted by iiini under
the honest belief that the amount of the
encumbrances wliich he thereby agreed to

assume was the whole consideration, it is a
case of mutual mistake of fact, against
which a court of equity will relieve. Titus

V. Phillips, 3 C. E. Gr. 541 ; reversing Id.

77. See Armstrong v. Armstrong, 5 C. E. Gr.

357. Conveyance, U 08, G9, 75, 80.

130. Equity will not grant relief on the
ground of a mistake of counsel. Magniac
V. Thompson, 2 Wall. Jr. 209. Attorney, ^'i

33, 35. Infra; M -WSa, 1424.

131. On bill tiled by the widow, stating,

among other things, instructions given by
A. to the person who drew the will, so to

draw it as to give her her lawful tliird of
the personal property, and the use of a
third of his lands for life ; and demurrer
to the bill; it was lield, that the widow
was entitled to her lawful third of the
personal estate. Adamson v. Ayres, 1 Hal.
Ch.349.

See Amendments, | 170, Arbitration, ||

78, 79, 88, V((^), Bills and Notes, § 183,
Eminent Domain, g 198. Infra, 'il 342, 392,

404, 415, 417, 424, 427, 429, 434, 440, 443, 456,

480, 823, 1074, 1247, 1278, 1287, 1315, 1371,
1422.

(c) Account.

132. The orphans court and court of
chancery have, to a certain extent, con-
current jurisdiction in reference to the ac-
counts f)f executors, administrators and
guardians ; but in all cases where a party
seeks relief on grounds peculiarly of chan-
cery jurisdiction, and which call for the
exercise of chancery powers, the jurisdic-
tion of chancery is paramount. King v.

Berry, 2 (xr. Ch. 44; Van Mater v. Sickler, 1
Stock. 483.

133. Unless for some special cause, a
court of equity will not interfere with the
ordinary jurisdiction of the orphans court
in the settlement of the accounts of execu-
tors or administrators. Nor will it attempt
to look behind such settlement, unless on
the ground of fraud or mistake. Frey v.

Demarest. 1 C. E. Gr. 23G.

134. Although it seems doubtful whether
it would not be the better practice to send
the parties to the orphans court for a final

settlement, yet the general practice ap-
pears to be otherwise. Ordinarily, when
the parties are before the court, the tinal

account is settled in chancery. Mallory v.

Craige, 2 McCart. 73.

135. Where all the parties are before the
court, under a bill filed by the executors
for a construction of the will and for direc-

tions, the accounts may be settled here.
Youmans v. Youmans, 11 C. E. Gr. 149.

136. Where the matters in controversy
are very complicated, equity assumes
jurisdiction. Brown v. Edsall, 1 Stock. 256,

258 ; Seymour v. Long Dock Co., 5 C. E. Gr.
396.

136a A bill for discovery and account
as to securities in this state, where a
foreign administrator has been appointed,
may be maintained. Banta v. Moore, 2
McCart. 97.

See Account, Agency, ^ 55, Assignment
FOR BENEFIT OF CREDITORS, | 53, CONFUSION
OF Goods, ^ 6, Courts, § 40, Partnership,
Tenants in Common. Infra, U 14t), 332,

411, 1100, 1189, 1261.

(d) Boundaries.

See Boundary, U 63, 64. Lfra, | 854.

(e) Cancellation of instruments.

137. Equity may decree the cancellation
of an agreement, although it has become
a nullity, on the ground that its existence
may be a cloud on a party's title, or sub-
ject him to litigation. Woodruff v. Brugh,
2 Hal. Ch. 477.

138. Tliis court is not the proper tribunal
to try the legal title to land, but it is its

peculiar province to determine questions
of fraud, and to set aside fraudulent con-
veyances interjiosed to defeat the legal

title. Obert v. Ohert. 2 Stock. 98.

139. If such cancellation be souglit on
.the ground of quia timet, a clear title must
be shown, and also that it would be against
conscience to allow tlie instrument to be
uncancelled. Shotwell v. Shotwell, 9 C. E.
Gr. 378.

140. A bastardy bond given by mistake,
to indemnify the township, instead of a
bond for appearance, wliere the obligor
had appeared and the justices refused to

make an order against him, was ordered
cancelled. Field v. Cory, 3 Hal. Ch. 574.

141. Agreements, deeds, &c., obtained
without consideration, or from an imbecile,
or by undue intiuence, will be «<:>ancelled.

Cook V. Cole, 2 Hal. Ch. 522, 637; Doughty
V. Doughty, 3 Hal. Ch. 227. reversed. Id.

643; Shields v. Lozear, 7 C. E. Gr. 447,
8 C. E. Gr. 509 ; Hunt v. Hunt, 2 Beas. 161;
Diehl V. Pa{je, 2 Gr. Ch. 143, 156. See Con-
tracts, 1(6) (2).

142. Or, a deed fraudulently given by a
trustee. Holcomb v. Coryell, 3 Stock. 548.

143. Or, by a person debilitated in body
and mind by long intoxication. Crane v.

Conklin, Sax. 34() ; Adams v. Ryerson, 2
Hal. Ch. 328, 618; Rodman v. Zilley, Sax.
320.

144. Or, a conveyance by the guardian
of aia infant, without the authority of the
court. Antonidas v. Walling, 3 Gr. Ch. 42.
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145. The court will decree a party to

cancel a judgment obtained against con-
science. T()niki)is V. Toi)iki)it^, o Stock. 512.

14l). A voluntary deed <>1" trust, executed
under the supposition that it was revocable,
and intended so to he, hut reserving no
power of revt)cation, and otherwise unad-
vised, improvident and contrary to the
intention of the grantor, set aside. Garn-
sey V. 3Iuuch/, 9 C. E. (Jr. l'4;}.

147. That infant children of the grantor
are beneficiaries under the deed, will not
prevent the relief. Ibid.

148. Such deed will not be declared void
on the ground that the terms were hard
and unconscionable, especially where it

is ditiicuit to say whether they reallj' were
so. It is not like a suit for the specific

performance of an unconscionable l)ar-

gain, which the court will, in its discretion,

refuse to deci'ee. Hver v. Little, 5 C. E. Gr.

443.

149. Courts of equity never declare deeds
void for mere inadequacy of considera-
tion, unless tlie inadequacy be so gross as

to be of itself a convincing proof of fraud
or imposition. Ibid.; Weber v. Weitling, 3
C. E. Gr 441; Crane v. Conklin, Sax. 346;
Wintermute v. Snyder, 2 Gr. Ch. 489; Gif-

ford v. Thome, 1 Stock. 702.

150. Relief granted where by mistake of
both parties to the deed it did not cover
the lands intended, and money paid on
account of the purchase, decreed to be re-

paid, and the bond and mortgage given
by the purchaser to lie cancelled. Blair
V. M'Donnell, 1 Hal. Ch. 827. Supra, U
5, 99, 127.

151. The price not being paid, is no
ground to set aside a deed. The fraud
must be in the original transaction, and
not in the non-fulfilnient of the contract.

But though it does not cliange the nature
of tlie transaction, it may, if proved, be
strong testimony to show its real charac-
ter. Crane v. Conklin, Sax. 346.

152. Query. Whether, after a decree of
foreclosure, a suit can be maintained in

equity to compel the release or cancelling
of the mortgage. Lewi.^i v. Conover, 6 C. E.

Gr. 230.

153. A. security fraudulently obtained
from a client by liis attorney, for a greater
amount than was due, was allowed to

stand as security for the sum actually
owing. Brown v. Bulkley, 1 McCart. 451.

154. And upon payment of such sum,
will be cancelled. Wright v. Smith, 8 C. E.

Gr. 106.

155. So, a negotiable note given with-
out consideration, will be cancelled 3Tet-

ler V. Metier, 3 C. E. Gr. 270, 4 Id. 457.

See Hoagland v. Titus, 1 C E. Gr. 44, 47.

156. Cancellation may be decreed
although the ground for relief sought, may
be a valid defence at law. Cornish v.

Bryan, 2 Stock. 146; Monmouth Ins. Co. v.

Hutchinson, 6 C. E. Gr. 107.

157. Where a will gave power to the
executor to sell at the expiration of a term
for life, and the life tenant, to enable
the executor to sell before then, gave a
release. Held, that if such release had
any other effect, the tenant for life was
entitled to have it cancelled. Hampton v.

Nicholson, 8 C. E. Gr. 423.

. See Agkncy, | 9, Alteration, ?? 11, 13,

15, 20, 31, B.\NKRUPTCY, ^ 27, CoNVf:YANCE,
U 68, 8(), 90. Supra,

'i 64a.

(f) Charities.

158. The jurisdiction of etjuity over
charitable uses, can only be invoked where
no trustee is interposed,' or where tliere is

no person in esse capable of taking, or
where such charity is indefinite or its exe-
cution impracticable. Att'y Gen. v. Moore,
4 C. E. Gr. 503.

See Trusts.

(g) Creditor's bill.

(1) When it lies.

159. A court of equity has the power to

aid a judgment creditor to reach the prop-
erty of his debtor, either by removing
fraudulent judgments or conveyances
which obstruct the plaintiff's remedy un-
der the judgment, or by appropriating in

satisfaction thereof, rights or equitable
interests of the defendant, which are not
the subject of legal execution. Robert v.

Hodges, 1 C. E. Gr. 299; Dunham v. Cox, 2
Stock. 437.

160. To warrant its interference, there
must be some equitable ground presented;
the case must be infected with fraud, or it

must involve some trust or other matter
of peculiar equity jurisdiction. Disborouqh
V. Outcalt, Sax. 298.

161. When a party comes into this court
to obtain satisfaction of a judgment, he
must present himself under some head of
equity jurisdiction : he must show that the
debtor has made some fraudulent disposi-

tion of his property, or that the case stands
affected with some trust, collusion or in-

justice against which it is the province of
this court to give relief. Ibid.

162. In cases of fraudulent transfers
or assignments, the court will consider
the conveyance as void, and the property
as bound by the judgment and execution;
and will give effectual relief to the diligent

creditor. Ibid.

163. It will interfere to remove equit-
able incumbrances, standing in tlie way
of the parties' claim at law ; and being
once possessed of the case, it will ascertain

and settle the rights of all parties concern-
ed. Ibid.

164. A partner's interest in partnership
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property may be readied by his indivi-
dual creditor. National Bank v. Spragur,

5 C. E. Gr. 10, r, C. E. Or. -inS.

165. A bill will lie to dei'hire property
subject to attachment, and to remove any
obstacles which may stand in the way of

the creditors having the full beneiit of tlie

attachment, and an injunction is proper to

prevent the party holdin.a; the lesfal title

from parting with it. Williams w Michenor,
3 Stock. 520.

167. On a bill, alleging that the debt for

which complainant's judgment was enter-

ed, was fraudulently contracted by the

debtor, in purchasing goods of complainant
with intent to sidiject them to the lien of the
execution of the defendant's relatives liav-

ing claims against him, and claiming that

comjilainant is entitled to have the articles

so purchased specitieally applied to the
satisfaction of his judgment. Held, that

complainant's case must rest upon the
ground of fraud in the purchase of the
articles from complainants which vitiated

the contract, and prevented any change in

the ownership of the chattels; and that to

sustain tlie case upon this ground, the ar-

ticles must have been purchased with tlie

purpose of defrauding the complainant, or
the credit must have been obtained by
fiilse and fraudulent representations of ma-
terial facts calculated to mislead the com-
plainant, and upon which he acted in the
sale of the goods. Stoutenburgh v. Konkle.
2 McCart. 8.3.

168. If the debtor purchased the goods
of complainant with the fraudulent design
of subjecting them to the executions of his

near relations and other friends having
claims against him, however just, it atfords
a clear case for equitable relief. 76/(7.

169. Power of the court, as to discovery,
&c. Fuller v. Taylor, 2 Hal. Ch. 301, 303.

Infra, I 179.

170. Where judgment creditors, who
were the purchasers of their debtor's real
estate, at a sheriff's sale under the execu-
tion issued on their judgment, filed a bill

for a release of the property from a former
grantee of the debtor, on the ground that
the grantee's deed was intended as a mort-
gage only, and has been satisfied, or for a
decree to such effect. Held, they were
entitled to a conveyance of so much of
the property as liad not been conveyed
to bona fide purchasei-s, upon payment of
anv balance due on the mortgage. Judne
V. Reese, 9 C. E. Gr. 387.

171. Where a party has proceeded to a
sale under his execution at law, and be-
comes himself the i)urchaser of the pro-
perty for a very inadequate consideration,
the court will not set aside the prior con-
veyances, and ]ierfect the title under the
execution, to the prejudice of other judg-
ment creditors. All that the complainant
can ask in equity is the payment of his
debt. If his legal rights are"^more exten-

sive, thev must be enforced at law. Smith
V. Vreela'nd, 1 C. E. Gr. 199.

172. A judgment creditor, purchasing
at sherifi"s sale under his judgment, is

entitled to have a mortgage upon the prop-
erty, given by the defendant in execution,
set aside and declared void as against such
purchaser, on the ground that it was given
to delay and defraud creditors, and with-
out consideration. King v. Storey, 4 C. E.
Gr. 83 ; Brown v. Fuller, 2 Beas 2fl ; Hecht
V. Koegel, 10 C. E. Gr. 135. Lifra. I 593,
675.

173. That a creditor, whose debt existed
when a voluntary conveyance was made
by the debtor, delayed suit for seven years
after the conveyance, and until after the
debtor had become embarrassed, is no
ground of equ.itable estoppel against
proceedings commenced by him as soon
as he was informed of the conveyance.
Annin v. Annin, 9 C. E Gr. 185. Infra, ?

1092.

174. The onlv reason why the court.of
chancery interferes on behalf of a judg-
ment creditor is, to remove the obstacle
fraudulently interposed to prevent the sat-

isfaction of the judgment by due process
of law\ So, where the judgment was not a
lien upon the land, and the complainant
did not show that he had exhausted his

remedy by execution, or any reason why
he did not enforce his judgment against
his debtor, but the bill showed that the
debtor had abundant personal property
to satisfy the judgment; after a delay of
fourteen years, and after the debtor is

dead, this court will not interfere on his
behalf to set aside a conveyance which
had been made by the debtor, for fraud.
Sivayze v. Swayze, 1 Stock. 273.

175. A judgment creditor maj^ be re-

strained from collecting the full amount of
his judgment, where there have been pay-
ments thereon, at the suit of a subsequent
creditor. Peshine v. Binns, 3 Stock. 101.

176. At common law, a judgment or
execution gave no lien upon the choses
in action of the debtor, or debts due to

him. But by the act of March 7th, 1850,
to prevent IVaudulent trusts and assign-

ments, {Bev. p. 120), and the supplements
to the chancery act, a creditor, upon the
return of an execution, mdla bona, has a
lien upon the choses in action of his

debtor, and can maintain a suit to set

aside a fraudulent assignment. Green v.

Tantmn, 4 C. E. Gr. 105,' 6 C. E. Gr. 304.

177. The jurisdiction of the court of
chancery to collect the choses in action
of a judgment debtor, and apply them to

the payment of his debts, has never been
assumed in this state, until conferred by
the acts of March 2()th, 1845, (P. L. 141),
and April 12th, 1S(;4, (P. L. 704), {Rev. p.

120). Whitney v. Robhins, 2 C. E. Gr. 300.

178. The statute made no change as to

the rights of creditors against the fraudu-
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lent conveyance of property that may be
reached by execution. This cIm.-'s of cases
stands as before the statute. Lore v. Get-
singer, 3 Hah Ch. 101.

179. \ jud<j;ment and execution creditor
of the mortjiasee may iik> a l)ill ot' (Uscov-
ery aijainst an alleged fraudulent as-
signee of the mortgagee, and if the
assigmnent is fraudulent, the creditor is

entitled to the mortgage fund. The statute
avoids all ditticnlty which might have ex-
isted as to a creditor's maintaining his l)ill

for a discovery as to property not subject
to execution. Doiighten v. Gray, 2 Stock
323. Supra, ? 1(59.

180. And the separate property of a
partner, at the suit of a ])artnersliip credi-

tor. Randolph v. Daly, 1 C. E. Gr. 813.

181. Lien. The real gfound for not
sustaining the bill of a general creditor
against the fraudulent disposition of his

debtor's property is, that the debt is no
charge or lien upon the property of the
debtor.* Oakley v. Pound, 1 ^NlcCart 178.

182. The principle is familiar and well
established, that in order to enable a credi-

tor to question the conveyance of his

debtor on account of fraud, he must have
some lien on the propertv. Swayze v.

Swayze. 1 Stock. 273; Davis y. Dean, 11 C.

E. Gr. 436.

183. The exception to this rule recog-
nized in Blackwell v. Bankin, 3 Hal. Ch.
153, that this court will entertain a bill, by
a creditor at large of a firm, to restrain an
execution creditor of an individual mem-
ber of the tirm, from enforcing his legal

remedy against the partnership property,
is not sustained by the authorities. There
can be no such exception to the rule.

When the propriety of such an exception
can be shown, it will reveal the injustice
of the rule itself. Young v. Frier. 1 Stock.
4G5.

184. If the order made by the court upon
the return of the executions at law gives
to the judgment creditor a lien npon the
property against a subsequent bona, fide
purchaser, creditor, or alienee, either vol-

untary or involuntary, and the receiver
has been duly appointed, then he is enti-

tled to recover the property at law, and
the determination of that suit settles all

dispute to the proj^ertv. Xeu'kirk v. Morris,

1 Beas. 62.

185. A creditor cannot file a bill to set

aside a transfer of property fi-audulently

made by his debtor, until he has a judg-
ment or execution stich as would give a
lien on that propertv, if not transferred.

Green v. Tantimi, 4 C. E. Gr. 105. 6 C. E.
Gr. 364.

186. If a creditor seeks the aid of this

court against the real estate of his debtor,

he must show a judgment at law creating
a lien on such estate; if he seeks aid in

regard to the personal estate, he must
show an execution giving him a legal

preference or lien on the goods and chat-
tels, liobert V. Hodges, 1 C. E. (ir. 2'.»9.

187. For it is by the execution, and not
liy the judgment that be acfjuircs a lien
upon tiie personal propertv. Dunham v
Co.r, 2 Stock. 437.

188. It is not necessary for him to take
out execution upon his judgment. It is,

perhaps, most a(lvisai)le"for him to do so ;'

it may avoid a contest with a subsequent
execution creditor. Ibid.

ISO So far as the bill seeks to subject an
equitable interest of the defendants in
real estate to the payment of the judg-
ment, the previous issuing of an execution
was not necessarv. Vanderveer v. Striiker,

4 Hal. Ch 175.

190. To reach an equitable interest of
the debtor, the creditor must fu-st take
out an execution at law, and require it

to be levied or returned, so as to show a
failure of his remedv at law. Robert v
Hodges, 1 C. E. Gr. 299.

190a. It is necessary to show a judgment,
execution and return, but not a levy. Big-
elow Blue Stone Co v. Magie, Oct. 1876.

191. Equity will only grant its aid to en-
force legal process, when it appears that
the legal remedy of the complainant is

exhausted. Ibid.; Randolph v. Daly, 1 C.
E. Gr. 313; Williams v. Winans, 7 C. E.Gr.
573, 581 ; Bigeloiu Blue Stone Co. v. 3Iagie,
Oct. 1876.

192. Where a legacy was given to a
judgment debtor, it is not within the de-
scription of " a trust created by * * * or
proceeding from some person other than
the defendant himself," {Rev. p. 120, ^ 88);
but a debt due the testator must have pre-
ference over the claim of the judgment
creditor. Bacon v. Bonham, May. 1876;
Wells V. Ely, 3 Stock. 172.

193. Query. Whether creditors can have
a lien upon a contingent legacy. Wells v.

Ely. 3 Stock. 172.

194. An annuity created by another
person, is exemjDt. Frazier v. Barnum, 4
C. E. Gr. 316.

195. If the debtor has ever paid anything
on account of such trust, the court can
subject the trust property to the creditor's

lien, to that extent. Hoisted v. Davison, 2
Stock. 290.

196. As where the cestui que trust expends
large sums in improvements on real es-

tate held in trust for him. Lathrop v. Gil-

bert, 2 Stock. 344. See Arnwine v. Carroll,

4 Hal. Ch. 620, 886 ; Francis v. Bertrand, 11
C. E. Gr. 213.

(2) Pleading and practice.

197. Diligence required of a creditor.

Halsted v. Davison. 2 Stock. 290; Broivn v.

Fuller, 2 Beas. 271, 273.

198. The return of the sheritf that the
defendants are not seized or possessed of
any estate, real or personal, on which he
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could levy, is sufficient to give complain-
ants a standing. Randolph v. Daly, 1 C. E.

Gr. 313.

199. The del)tor cannot compel the cred-

itor to go to trial at law to determine the

right of property levied on, before tiling

his hill. Dunham v. Cox, 4 Hal. Ch. 594.

200. Pleading. It is not necessary that

the consideration of the debt should be

stated in the bill. The claim of the cred-

itor, appearing in the bill, verilied by affi-

davit, as required by the statute, is a sub-

sisting debt for the purpose of creating

the lien. Curry v. Glass, 10 C. E. Gr. 108.

201 It is not enough for the bill to show
that the debtor has made a fraudulent

disposition of any particular part of his

property to entitle the creditor to the aid

of a court of equity ; he must show that

such disposition embarrasses him in ob-

taining satisfaction of his debt. Facts

must be stated from which, at least, the

inference may be drawn that the aid of a

court of equity is required to give the

judgment its legal and full etTect. Dunham
V Cox, 2 Stock. 438.

202. The bill should be for the benefit of

the complainant, and such others of the

creditors as should come in, seek relief

and contribute to the expenses of the suit,

and should allege for what amount the

attachment was issued, that it was exe-

cuted, and what property Avas attached,

and should make the defendant in attach-

ment a party. Hunt v. Field, 1 Stock. 36.

203. A judgment creditor cannot lose

his lien or jjriority, by being omitted as a
defendant. Voorhees v. Reford, 1 McCart.
155 ; S.C.2 C. E. Gr. 367.

204. Aliter, where such other judgment
creditor has obtained no lien on the prop-
erty against which the bill is filed. Annin
V. Annin, 9 C. E. Gr. 184. Way v. Bragaw,
1 C. E. Gr. 213.

205. In proceeding to collect the debtor's

choses in action, no other creditor can be
admitted. Whitney v. Robbins, 2 C. E. Gr.

360.

206. A general creditor cannot unite
with a judgment creditor. Haggerty v.

Nixon. 11 C. E. Gr. 42. See Fleischman v.

Young, 1 Stock. 620, 622.

207. A fraudulent transfer was held void
only as to those creditors, who had raised

the i.ssue. National Bank v. Sprague, 6 C.

E. Gr. 530.

208. When a bill is filed by a judgment
creditor against his debtor, not for the sole

purpose of having a conveyance alleged to

be fraudulent set aside as against creditors,

but also prays that in ease the conveyance
should not be decreed fraudulent, that

the complainant's judgment should be
declared an encumbrance on the prop-
erty in the hands of the alienee, should
this relief be granted the suit will enure to

the benefit of the complainant alone, and
not to the benefit of other creditors of the

defendant. Voorhees v. Reford, 1 McCart.
155.

209. Such bill is not multifarious. Ran-
dolph v. Daly, 1 C. E. Gr. 313; Whitney v.

Robbins, 2 C. E. Gr. 360 ; Way v. Bragaw, 1

C. E. Gr. 213.

210. It is no cause of demurrer to a
bill to set aside fraudulent conveyances
made by a debtor, that a defendant, to

whom part of the property has been con-
veyed, has no connection with other
fraudulent transactions of the debtor. If

the defendant is a necessary party to some
})art of the case as stated, he cannot object
that he has no interest in other transac-
tions constituting a part of the entire case.

Randolph v. Daly, 1 C. E. Gr. 313.

211. A general creditor having filed his

bill for relief against a judgment confessed
by his debtor as fraudulent, was permitted,
after a decree p?'o coji/es.so against the de-
fendants, and an ex jxirte hearm^ upon the
evidence, to file a supplemental bill, in

order to incorporate upon the record the
facts, that after the commencement of his

suit in this court, the complainant ob-
tained a judgment and sued out execution
at law. Edgar v. Clevenger, 1 Gr. Ch. 254,

2 Gr. Ch. 258. Infra, '0, 803, 851.

212. An answer by defendant that he
has no property of any kind, will not pre-

vent a reference. Fuller v. Taylor, 2 Hal.
Ch. 301

213. An injunction will not he di.ssolved

upon an answer that is partial and equivo-
cal. It was modified, in this case, to per-

mit the debtor tu make a conveyance of

the property, in pursuance of an existing

contract. Woodruff v. Ritter, 11 C. E. Gr. 87.

214. Evidence. It is not sufficient for

the creditor simply to prove that the
debtor made the assignment for the pur-
pose of hindering, delaying and defeating

the collection of the judgment. He must
show that the assignee participated in

such fraudulent intent, or at the time he
took the assignnient had notice of facts

and circumstances, from which the fraud-

ulent intent of the assignor was a natural

and legal inference. Tantvni v. Green, 6

C. E. Gr. 364; Goodwin v. Hamill, 11 C.

E. Gr. 24.

215. To such a suit it is no defence that

the conduct of the creditor in obtaining
an as.signment of the bond upon which his

judgment was founded, was inequitable.
Conover v. Jeffrey, 11 C. E. Gr. 36. Supra, |

114. Infra,'^ 266,475.
216. Where the complainant's debt has

been established at law by verdict and
judgment, the defence of an agreement
between tlie obligee in such bond and the
oiiligor, that the latter should be dis-

charged from the bond in consideration
of his promise to support the former dur-

ing his lifetime, cannot be admitted. Ibid.

217. Decree. The bill in this case does
not seek to avoid the deed, but to subject
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the property in the hands of the detVnuliiiit

to the debt of tlie coniphiiniints. Held, that

this course is in accordance with the prac-

tice of tlie court. The dehtwill be declared
a charge upon the hvnd at the date of the
conveyance, and if necessary, a. sale will

be ordered to satisfy the encumbrance.
Beeckman v. Montgomery, 1 McCart. lOG.

218. Where a creditor conies into equity
to remove fraudulent encumbrances or
conveyances out of the way of his execu-
tion at law, the etfect of the decree is sim-
ply to declare the creditor's claim an en-
cumbrance upon the property, in prefer-

ence to the fraudulent eneiunbrance or

alienation. Smith v. Yreehvid. 1 C. E. Gr.

198.

219. When i)roperty in litigation in this

court, under a creditor's bill, is liable to

depredation, and will be inevitably sacri-

ticed if sold by a sheriff under an existing

levy, it is the duty of the court to protect
it; and for that purpose, a receiver will

l)e appointed to take charge thereof, and
sell it under the direction of the court.

Kuhl v. Martin, 11 C. E. Gr. 60.

220. Where the property of a debtor has
lieen sold at sheriti^'s sale, bought in b}' his

friends for a nominal consideration, and,
upon a bill tiled in this court, the purchase
decreed to be in trust for the benefit of
creditors, and the property ordered to be
re-sold, the creditors having specific liens

on the property at the time of the first

sale, are to be paid first, according to their

respective priorities. State Bank v. Marsh,
Sax. 288: Disburough v. Outcalt, Sax. 298.

221. Judgments decreed to be paid out
of a note given by a grantee as part of the
consideration of a deed. Lyman v. Place,

11 C. E. Gr. 30.

221a. The appointment of a receiver,
must depend upon the fact whether any
chose in action, or property held in trust

for the debtor, has been discovered by the
answer, examination or evidence. Whit-
ney V. Bobbins, 2 C. E. Gr. 360 ; Tantum v.

Green, 6 C. E. Gr. 364.

See DicBTOK axd Creditor, Fraudulent
Co.v^'EYAN-CES. Infra, ll{m), III(c), '€/, 408,

1098, 1381.

(h) Discovery.

222. All bills in equity are, in their na-

ture, bills of discovery. Some are bills for

discovery purely. When the subject mat-
ter is one which is properly cognizable at

law only, and adequate relief can be given
there, a court of chancery frecj[uently takes
jurisdiction, in order that a discovery may
be had on the oath of a party, or to com-
pel the production of papers and docu-
ments. The end for which the jurisdiction

of the court was invoked having been at-

tained, the party seeks his redress in the

25

jnoper tribunal at law. Little v. Cooper, 2
Stock. 274.

223. Courts of ecpiity will always compel
discovery in aid of prosecuting or dt^fend-

ing suits at law ; and in onler to make
sucli discovery of use on the trial at law,
will restrain that suit from proceeding un-
til the discovery is had. This jurisdiction
is not taken away by the fact that courts
of law have been clothed with powers to

compel discovery in such cases by the
oath of the complainant. Shotwell v. Smith,
5 C. E Gr. 79. See Bev. Practice of Law,
§1 159-166.

224. The act of Marcli 1st, 1849, permit-
ting tlie i)laintifi" to call on the defendant
as a witness uj)on the trial does not deprive
the plaintiff of the right to the discovery
before trial by exhibiting his bill in this

court. The supreme court is not compe-
tent to grant the same relief which this

court is able to aff'ord the plaintiff in this

proceeding. Howell v. Ashmore, 1 Stock. 82.

225 It is a general rule regulating the
practice of the court of chancery, that a
bill of discovery filed in this court to aid
in the prosecution of a suit at law, cannot
be maintained against one who might be a
witness in the suit. Ibid.

226. But the statute of 1849 has intro-

duced a new principle unknown to the
common law; a new case has arisen to

which the rule could not have been appli-
cable when adopted. It is, therefore, a
question addressed to the sound discretion
of the court. Ibid

227. Matters of defence, having come to

the complainant's knowledge since the
trial at law, are proper grounds for grant-
ing an injunction and requiring discovery.
Camman v. Traphagan, vSax. 28. See Glover
v. Hedqes, Sax. 113 ; Jaques v. Esler, 3 Gr.
Ch. 4()5. Infra, I 384«.

228. When a bond has been casually
lost, a party is at liberty to come into this

court for discovery, or for discovery and
relief If he comes for discovery only, it is

in aid of his common law remedv. Miller

V. Wack, Sax. 204. Infra, | 230.
'

229. Where a sealed bill was given, as

alleged, in consideration of the release of
some lands, the defendants must discover
the value of the lands. Shotwell v. Struble,

6 C. E. Gr. 31.

229o. The complainant is entitled to a dis-

covery of the consideration of the sealed
bill, not on the ground that it would be
void without consideration, but on the
ground that the want of consideration, to-

gether with the imbecility of the testator

and some undue influence used by the de-

fendant in procuring its execution, might
at law render the bill invalid, when the
same imbecility or influence would not
aft'ect its validity, if given for a plain and
acknowledged debt, justly due from the
intestate. Ibid.

230. A court of law is the proper tribu-
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nal to investigate a legal title, and a court

of equity will interfere only to prwtect an
equitable against a sti-ietly legal title, or for

the purpose of compelling a discovery to

protect the legal title. PhUhower v. Todd,

8 Stock. 54.

231. Discovery will lie against a foreign

administrator, where the del)lor on some
of the securities, is non-resident. Banta
V. Moore, 2 McCart. 97.

232. The relation of husband and wife
will not protect her from discovery as to

her own conduct, and aftecting only her
own interests. Metier v. Metier, 3 C. E. Gr.

270, 4 C. E. Gr. 457.

238. 8o, discoverj' will lie against an
executrix, although her husband by
marrying lier became liable for her devas-

tavit, and may be compelled to account if

he survive her. Wood v. Chetivood, May,
1876.

234. In a case where the defendant's title

can only prevail, upon the ground of his

being a bona fide \)WVQ\\a.i^ev, without notice

of the plaintitf's title, it is a proper object

for a bill of discovery to ascertain wliether
he had such notice, and to call upon him
to disclose all the circumstances which
may go to probe his conscience upon that
point. Hoivell v. Ashmore, 1 Stock. 82;
Stillwell V. McNeelv, 1 Gr. Ch. 305. Infra.

'i 902.

235. Where the bill admits that com-
plainant has no means of establishing his

case but the oath of defendant, who an-
swers denying the facts of which discovery
is sought, an injunction will be dissolved.

Foivler v. Roe, 3 Stock. 367. Infrei, § 248.

236. Where a party is not entitled to

relief, he is not entitled to discovery.
Miller v. Ford, Sax. 358. Supra, § 228.

237. A demurrer to a bill for discovery
and relief will not lie, if the comj^lainant
is entitled to relief, although not to dis-

coverj'. Metier v. Metier, 4 C. E. Gr. 457.
238. A mere bill of discovery cannot

properly pray for relief. Where, upon tlie

facts stated, the relief prayed for by the
bill is proper, the bill is something more
than a- mere bill of discovery. Little v.

Cooper, 2 Stock. 273.

239. It seems, that a party has no right
to a discovery, nor to the production of
title deeds relating alone to his adver-
sary's title. Thompson v. Engle, 3 Gr. Ch.
271. See Den. Chews v. Driver, Coxe 109.
Infra, 'i So7a.

240. A bona fide purchaser without no-
tice, and for a valuable consideration, is

entitled to have his title protected by this
court, nor will he be compelled to discover
anything winch will invalidate that title.

But when the defendant is charged with a
fraud, and that he has procured a title

fraudulently, and is fraudulently setting it

up to defeat the complainant, it is the pecu-
liar jurisdiction of the court of chancery to
compel thedisclosureofsuch alleged fraud,

' and all the circumstances attending the
act, in order that the court may determine
whether those circumstances establisli the
fraud or not. Hoivell v. Ashmore, 1 Stock. 82.

241. In a bill for discovery merely, it

will be sufficient for the court to see that
the discovery is material to the defence at
law of the party seeking the discovery,
and how, and in what manner it is mate-
rial. Turner v. Dickerson, 1 Stoclc. 140.

242. But where it is asked that a suit at
law should be delayed, or the bill prays
relief as well as discovery, the complain-
ant should aver that the discovery sought
for is necessary to his defence, and that
the plaintiff' is vmabje to prove such facts
h\ other testimony. Ibid. Infra, I 776.

243. In the case of a bill for mere dis-

covery, if it appears reasonable that the
complainant should be entitled to the
disclosure, and no princijiles of Itiw, or
equity, are violated in enforcing it, the
court will not be as nice in the application
of technical rules as when an injunction,
or relief, is asked for. Howell v. Ashmore,
1 Stock. 82.

244.' So in a bill for discovery only, it is

not necessary to aver, that the discovery is

absolutely necessary, or indispensal)le, to

the defence. It will be sutiicient to state

and show that it is material evidence.
Ibid.

245. Nor is it necessary to allege in the
bill, that the plaintiff has no other witness
or evidence to establish at law the facts of
which the discovery is sought; for he is

entitled to it, if it is merely cumulative
evidence of material facts. Ibid.

246. The weight of authority is, that in

bills for discovery it is not necessary to
allege that the facts, a discovery of which
is sought, ai-e within the exclusive knowl-
edge of the defendant. Metier v. Metier, 4
C. E. Gr. 457.

247. All the participants in a fraud may
be made parties, for tlie purposes of dis-

covery. Roh/n.^on v. Davis, 3 Stock. 802.

248. If the answer to a bill for discovery
and for injunction against proceedings at

law denies the matters of which discovery
is sought, and there is no other ground of
equity jurisdiction in the case, the injunc-
tion will be dissolved, and the bill dis-

missed. Jones V. Sherivood, 2 Hal. Ch. 210

;

Grafton v. Brady, 3 Hal. Ch. 79. Supra,

I 235.

248«. Contra. Where relief as well as

discoverv is prayed. Broivn v. Edsall, 1

Stock. 256.

See CoRPOR.\TioNs, '0. 274, 363, Divorce,
? 78. Sujyra, U 17, 18, 13(>rf, 169. Infra, U
529, 656, 757, 760a, 835, 987, 979,1321, 1347.

(i) Dower.

249. It is discretionary with the court
to retain a l)ill for dower. Palmer v. Cas-
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person. '2 C. E. (ir. 204; Pirr.^on v. Jlitclmif,

IOC. K. Cir. l;?0.

Sec Courts, i?? 3"), 'M\, Dowkr, \1{I>).

(j) Forfeiture.

250. E<iuity may relieve a.^ainst a, tbr-

t'eiture, hut it never innjoses one. Burr v.

Durycr, 2 Fish. I'at. Cases 275. See Smith
V. Allen, Sax. 48.

251. Where a hmdlord, hy acquiescence
in his tenant's non-payment of rent, has
induced the tenant to believe that strict

observance of his covenant to pay the
rent at the times specified in tlie lease,

will not be I'equired of him, equity will

not permit the landlord to enforce a for-

feiture, where, under the circumstances, it

would be inequitable, and full compensa-
tion can be liiade to the landlord for the
tenant's default. Thropp v. Field, 11 C. E.
Gr. 82.

252. A court of etiuity has no jurisdiction

to remove an officer from an office of which
he is in possession, or to declare such ofl3.ee

forfeited. But when, in a suit of which
equity has jurisdiction, the question of the
right to an office, or as to the regularity of
an election, arises, and must be decided to

obtain the equitable relief, this court is

competent to inquire into and decide these
matters for the purpose of the suit. But
its decision will not, like tliat of a court of
law, upon {\ quo warranto or manda.mus,
operate in rem, and remove or oust any
one from an office which in fact he holds.
Johnston v. Jones, S C. E. Gr. 216.

253. Query. Is a court of equity the
proper tribunal to try the question of for-

feiture of ofl9.ce. Doremus v. Duteh Church,
2 Gr. Ch. 3.",2.

See Condition, l 3, Cori'Orations, §| o, 7,

92-94, 137a, Covenant, U S9, 90, 02, Mort-
gage, Usury.

(k) Fraud,

254. Courts of law have concurrent
jurisdiction with courts of etjuity in cases
of fraud, and will not i^ermit a plaintiff' to

recover in any case, where upon the same
evidence of actual or constructive fraud, a
court of equity would decree against him.
Tout tin ads. Den. 4 Harr. 77 ; Co.r, Den. v.

McKnifjht, Hal. 3S5 : Den. Divert v. Hani-
niel, 3 Harr. 74.

255. Equity will relieve against instru-

ments affected by fraud, although such
fraud might have been a good defence at

law. Monmouth Ins. Co. v. Hutcliinson, 6
C. E. Gr. 107.

256. A court of equity exercises the
power of setting aside decrees of the
orphans court for fraud, not on the ground
of concurrent jurisdiction, but by reason

of an inherent authority, growing out of
the principles and constitution of the
court, and extending its(>lf over judgments
of courts of every descrijjtion. Vanineter
V. Jones, 2 (ir. Cli. 520; Boulton v. Scott, 2
Gr. Ch. 231; Crane v. Conklin, Sax. 340:
Glover v. Hedges, Sax. 113 ; Gifford v. IViom,
1 Stock. 702; Tonikins v. Tomkins, 3 Stock.
512; Davis v. Headley, 7 C. E. Gr. 115;
Reeves v. Cooper, 1 Beas. 223. Infra, ^ 377,
1429.

257. So, ecpiity intei-leres where there
has been misrepresentation ov fraudu-
lent concealment. Crawford v. Bertholf,

Sax. 458; Torrey v. Brick, 1 Gr. Ch. 300;
Ross V. KHz., &c.. R. R. Co., 1 Gr. Ch. 422;
Stover V. Wood, 11 C. E. Gr. 417; Mullen \.

Jennings, 1 Stock. 192; Cou.se v. Boyles. 3
Gr. Ch. 212; Co^wver v. Wardell, 7 C.E.Gr.
492; Doughty v. Doughty, 3 Hal. Ch. 227.

258. It is the peculiar province of equity
to determine questions of fraud, and to set

aside fraudulent conveyances made to

defeat the legal title. Obert v. Obert, 2.

Stock. 9.S; White v. White, Oct. 1876.

259. Fraud in this case held to be
established, but even if it was perpetrated
without the complainant's knowledge,
yet there was clearly such mistake as to

entitle the defendant to relief in this court.

Berryman v. Graham, tl C. E. Gr. 370,

reversing, 4 C. E. Gr. 29.

260. When inadequacy of price is so
gross as to be presumption of fraud. Win-
termute v. Snyder, 2 Gr. Ch. 490.

261. When a father devises an estate to

a son and daughters, the son know'ing its

value, and the daughters not knowing it,

the son, before he enters into a contract
with the daughters for a different settle-

ment and disposition of the estate among
them, must apprise the daughters of its

value, of their rights, and of every circum-
stance necessary for* them to treat upnn
terms of equality ; and concealment,
misrepresentation, oi' any conduct on
his ])art calculated to i)ut them at a dis-

advantage in the negotiation, will he fatal

to the contract in a court of equitv. Hewitt
V. CVfme, 2 Hal Ch. 159.

262. If a sale be fraudulent by collusion
between the purchaser and insolvent part-

ner, for the purpose of depriving the other
partner of rights secured to him by the
copartnershij) articles, a court will not aid

the purchaser in obtaining his object. Ren-
ton V. Chaplain, 1 Stock. 02.

263 A court will refuse to listen to any
explanations of a subsequent transaction
between tlie parties to a fraud. But wliere
one who had been no partaker in the in-

iquity of the transaction became a party
to a deed with no intention of defrauding
any one, and at a time when there was no
person who could be injured liy her ac-

cepting it, and where neither party con-
templated any improper use to be made
of the deed then or thereafter; and where
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the complainant claims under judgment
creditors not standing in a position entire-

ly aloof from the fraudulent transactions,

the deed will not be set aside as fraudu-

lent. Smith V. Espy, 1 Stock. 100.

204. The fact that the atlministrator

purchased at 'his own sale, although it

may not be relied on as a substantial

groiuid of relief, may give chara(!ter to

tbe conduct of the administrator in regard

to the sale, and thus tend to substantiate

the charge of fraud. Howell v. Sebring, 1

McCart. 84.

205. If a purchaser of land represent to

the vendor that a certain mortgage is an
encumbrance on the land, when it is known
to himself, but not to the vendor, that the

mortgage was not, as to such purchaser,
an encumbrance, and on that account, pays

less for the land, this is a fraud on the ven-

dor, and such purchaser will be compelled

to pay that amount, with interest. Winans
,

V. Winans, 4 C. E. Gr. 220.

• 266. Where a party has become the pur-

chaser at a sheriff's sale, at the request of

the mortgagor, and has paid money on the

purchase, he cannot, as against a mort-

gagee whose claim would be unsatisfied if

the money so paid was restored to him,

have such money repaid, on the ground
that the mortgagor misrepresented the i

amount he would be compelled to pay.

Shann v. Jones, 4 C. E. Gr. 251. But see in-

fra, ? 490. Supra, | 215.

207. It is not necessary that there should

be actual fraud, committed or meditated.

The abuse of discretion in the execution

of the trust is a constructive fraud,

against which equity will reheve. Cum-
mins v. Little, 1 C. E. Gr. 49.

268. That a re-lessee intended at the time

to make use of the opi;»ortunity to obtain

a general release, ajid turn the transac-

tion from an innocent to a fraudulent pur-

pose, makes him a fraud-doer. Martin v.

Righter, 2 Stock. 510.

269. A court of equity will not protect a

party, who advances money, which is for

the benefit and protection of a prior en-

cumbrancer, where the advance was made
for the fraudulent purpose of defeating,

and not protecting, the encumbrancer.
Neligh v. Michenor, 3 Stock. 539.

270. A party, to be charged on the ground
of concealment, should be aware of his

rights. Fraud implies knowledge; if

there was a mistake, this court will not

consider it fraud. Orawford v. Bertholf,

Sax. 460. See Society, &c. v. Haight, Sax.

393.

271. A failure or refusal by a grantee of

lands to execute a declaration of trust

therefor in accordance with an alleged
promise so to do, does not. of itself,

amount to what is meant in law by fraud,

imposition, unconscionable advantage, or

undue influence. Marshman v. Conklin, 6

C. E. Gr. 546.

See Assignment for Benefit of Cred-
itors, ? 39, Contracts, 1(6), IV(6)(1),

Conveyance, U 20-22, 210, Corporations,
X, Death, ^ 11.

(1) Infants and married women.

272. Where the pleadings and proofs
made an issue as to the right to the per-
manent custody of infants, and the de-

cree determined such right. Held, that the
court acted in the matter under its gen-
eral superintendency over the affairs of
infants, and not by force of its more lim-

ited jiuisdiction in proceedings by habeas
corpus. State, Baird v. Baird, 4 C. E. Gr.

481, 6 C. E. Gr. 384.

273. It is one of the plainest and most
common grounds of equity jurisdiction, to

guard innocent parties, and especially

married women and infants, against fraud
and imposition. Such protection will be
afforded to a married Avoman against her
husband. Trenton Banking Co. v. Wood-
ruff, 1 Gr. Ch. 118. See Black v. Whitall, 1

Stock. 572, 590.

274. It rests not merely on the ground
of a married woman's equitable estate, but
also upon its being her separate estate.

Johnson v. Cummins, 1 C. E. Gr. 97. Supra,

120.

See Constitution, I 0. Infra, I 1457.

(m) Marshalling assets.

275. Marshalling of assets is a well es-

tablished head of equity jurisprudence.

The general princii^le is, that if one party

has alien on, or interest in two funds for

a debt, and another party has a lien on, or

interest in one only of the funds, for an-

other debt, the latter has a right in equity

to compel the former to resort to the other

fund, in the first instance, for satisfaction,

if that course is necessary whenever it will

not trench upon the rights, or operate to

the prejudice of the party entitled to the

double fund. Riley v. Mayer, 1 Beas. Oo
;

Skillmanv. Teeple, Sax. 232; State Bank v.

Receivers, 2 Gr. Ch. 260. See Pancoast v.

Duval, 11 G. E. Gr. 445 ; Woodruff v. Ins.

Co., 2 Dutch. 541. Assignment for Bene-
fit OF Creditors, I 32.

270. The defendants had a lien upon a

fund to satisfy their judgment, which was
out of the jurisdiction of the court and
beyond the reach of the complainants'
judgment and execution. Under the pecu-

liar circumstances, the defendants were
enjoined from proceeding against the com-
mon fund until they had appropriated the

one over which they had exclusive control.

Peshine v. Binns, 3 Stock. 101.

277. Where W. had given a mortgage on
his individual property to secure the debt

of a firm of which he was a member, and
for which the creditor also held a mort-
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gage on lands of the firm, .situate in Wis-
consin. Uchl. the only remedy Avhieh, as

surety, A\'. would have in such a case
"would be, up(.)n payment of the mortgage
debt, to have the mortgage on the Wis-
consin lands transferred to him from the
n. M'tgagee, or if that could not be done, to

have the value of those lands deducted
from the mortgage debt. 7V/fa»i/ v. Craw-
ford, 1 ]\rcCart'. L78.

27S. But this rule lias its (jualifications,

and is never applied except where it can
be done without injustice to the creditor
or other ])arty in interest having a title to

the double fund, or where it is not injurious

to a tliird i)erson, over whom the party
claiming the benefit of the principle has
no superior equity. M. executed mortgage
on two lots to the Trenton M. L. Association,
assigning to them at the same time, as

collateral security, five shares of stock.

Afterwards M. gave complainant a mort-
gage on one of these lots, and after the
execution of the latter mortgage, he as-

signed to T. and 0. his interest in the five

shares of stock. Held, that complainant
was entitled to require the T. M. L. Associa-
tion to sell first the lot which was exclu-
sively embraced in their mortgage. Reilly

V. Mayer, 1 Beas. 55 ; Phillipshurg Association
V. Hawk, Oct. 1876.

279. But that complainant had no equity
to compel the appropriation of the stock
to the payment of first mortgage. Ibid.

280. A member of a building and loan
association executed to it, as security for

a loan, a mortgage, and as collateral there-
to, assigned over ten shares of its stock of
which he Avas the owner; subsequently he
executed a mortgage on the same premises
to H. and after that conveyed to him the
mortgaged premises in fee. Judgments
were then obtained against the mortgagor,
and the ten shares of stock levied on.
Held, that the equity which H. had
acqviired, as against the mortgagor and the
association, to have the assets so marshalled
that the debt of the association should be
paid primarily out of the ten shares of
stock, could not be impaired or aflected by
the subsequent intervention of the judg-
ment creditors. Herbert v. Mechanics As-
sociation, 1 McCart. 219, 2 C. E. Gr. 497.

2S1. In the marshalling of assets, mere
iudgraent creditors do not occupy the

;

same vantage ground as bona fide purchas-
ers for a valuable consideration, without
notice. Ibid.

282. The general rule is, that the right of
the creditor to marshal the assets of the
debtor, is absolute against the debtor him-
self, and cannot be taken aV\-ay by the sub-
sequent action of other creditors. Ibid.

283. The equity is a jjersonal one against
the debtor, and does not bind the para-
mount creditor nor the debtc^r's alienee
for value. Benedict v. Benedict, 2 McCart.
150.

284. It is an ecjuity against the debtor
himself so that the accidental resort of
the paramount creditor to the doubly
charged estate, and the con.sequent ex-
haustion of that security, shall not enable
him to get back the second estate dis-

charged of both debts. Ibid.

285. There were .seven judgments against
J. and H., the fourth and sixth of which
were held by D. H., and the fifth by D. V.
D. H. then obtained an assignment of the
first and seventh judgments, taking, as
collateral security, a draft, and agreeing to
apply the proceeds to the assigned judg-
ments, and to account with J. and H. for
the surplus. Held, that this contract, being
exclusively between D. H. and J. and H.,
even if violated, D. V., who was a stranger
to >t, could not complain of its breach.
Van Mater v. Ely, 1 Beas. 271. Infra, ? 744.

286. That as D. H. could not, without
prejudice to his interests, look to the col-

lateral security in exoneration of the pro-
perty levied on under the judgments, a
court of equity will not compel him so to

do. Ibid.

287. Where real estate was sold with the
object of applying it to discharge judg-
ments which were liens thereon, an
injunction to prevent the vendor from
appropriating the purchase money to

judgments which were not liens on the
premises, was issued at the suit of the
purchaser. Van Mater v. Holmes, 2 Hal.
Ch. 575.

288. A. and B. jointly executed a mort-
gage to secure $5,000 upon land of w^iich
they were equally seized as tenants in
common. A., by an arrangement with
B., received only $1,000 of the mortgage
money. B. afterwards executed a second
mortgage to another party on his moiety
of said lands and on .another lot owned by
him in severalty. Both mortgages were
duly recorded. Held, that as against
such second mortgagee, the first mortgage
w^as a lien equally on the shares of A. and
B. in the premises. Lavalette v. Thompson,
2 Beas. 274.

289. Where A. has a first mortgage on
two lots, and B. takes a second mortgage
on the first lot onlj' ; he may, as between
him and the first mortgagee, compel the
satisfaction of the first mortgage out of the
second lot, as far as the proceeds w'ill go.
Mickle V. Bamho, Sax. 501 ; Hoy v. Bram-
hall, 4 C. E. Gr. 74, case reversed. Id. 563.

290. The rule where the mortgagor has
aliened a part of the premises, is that what
remains must be first applied to the satis-

faction of the mortgage. Shanno7i v. Mar-
selis, Sax. 413; Wikoff' \. Davis, 3 Gr. Ch.

224; Enr/le v. Haines, 1 Hal. Ch. 186, 632;
Winters v. Henderson, 2 Hal. Ch. 31 ; Gaskill

V. Sine, 2 Beas. 400 ; Weatherby v. Slack, 1

C. E. Gr. 491.

291. Unless by express agreement be-

tween the mortgagor and his sjiantee.
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Micklr V. Woodicard, Oct. 1822: Hoy v.

BramhaU, 4 C. E. Gr. 563 ; Engle v. Haines,

1 Hal. Ch. 186. 632 ; Wikof v. Davis, 3 Gr.

Ch. 224.

291a. If a niortgatior conveys part of

the mortgaged premises to a purchaser
,

who does not pay the price to him,
,

such part will be sold separately, and if

the proceeds of the sale of the residue of

the mortgaged premises, together with the

unpaid purchase money of this part, are

sufficient to discharge the mortgage debt

and costs, the surplus of the proceeds of

such part above the purchase money must
be paid to such purchaser, or his assigns.

Stelle V. Andreirs. 4 C. E. (Tr. 41(i.

2112. AMiere all of the premises is sold

in diflerent parcels, to difterent purchas-

ers, such parcels are liable to the payitient

of encumbrances on the whole premises,

in the inverse order of their sale. Britton

V. Updike. 2 Gr. Ch. 125; Black v. Morse, 3

Hal. Ch. 509; Keene v. Munn, 1 C. E. Gr.

398; Mount v. Potts, 8 C. E. Gr. 1.S8
: Gerr

V. Miller, April, 1821.

293. The i-ight is not personal, but is

connected with the land itself, and passes

with it. Shannon v. Marselis, Sax. 413.

294. This principle is not applicable

where mortgagees object to the payment
of a prior mortgage out of a common
fund, raised in part by the sale of the
mortgaged premises, there being no alle-

gation in the bill that the property sold

did not bring enough to pay off the first

mortgage. If it did, then the money taken
out of the common fund to pay the first

mortgage, will, in equity, be taken as that
portion of the fund realized from the sale

of the mortgaged premises. McKehcay v.

JS'ew England Man/. Co., 1 Stock. 371.

295. Where premises covered by a mort-
gage were sold in two lots, a release, after-

wards given by the first mortgagee to the
mortgagor, of all his interest in the second
lot, will not prejudice the second mort-
gagee, unless he assented to it. Mickle v.

Ramho, Sax. 501 ; Gaskill v. Sine, 2 Beas.
400; Johnson v. Olcoit, 4 Hal. Ch. 561 : Hoy
V. BramhaU, 4 C. E. Gr. 563.

296. The purchaser of the equity of re-

demption of the first lot, subject to both
mortgages, in order to redeem, would have
to pay the whole of the second mortgage
covering the first lot only, and a ratable
proportion of the first mortgage on both
lots, according to the value of the two
lots. Ibid.

297. Upon a subsequent sale of the first

lot, on a bill filed by the first mortgagee,
the proceeds are to be applied to satisfy,

first, a ratable proportion of the first

mortgage, then the whole of the second
mortgage, and subsequent encumbrances
on the first lot in their order. Ibid.

298. Where mortgaged premises are
conveyed subject to a mortgage, and the
grantee convey.s the premises in two

parcels, and the parcel last conveyed is

released from the mortgage, the other
parcel must pay such proportion of the
amount due on the mortgage, as its value
bore to the value of the whole tract at the
time of the convevance of such parcel.

Stillman v. Stillman, 6 C. E. Gr. 127. See
Faidks V. Diniock, Feb. 1876.

298a. A release of any of the parcels of
the mortgaged premises successively sold,

from the mortgage, not onlj' frees that
parcel entirely from the lien, but also frees

the parcel sold before it, or so much of
that parcel as the parcel released would
have satisfied if not released. And the
mortgagee cannot, by a release, or any act

of his, change the right of the purchaser of

any of the parcels to have every parcel
sul)sequently sold or its value first appro-
priated to the payment. Mount v. Potts, 8

C. E. Gr. 188.

2986. Where, after a sale of the mort-
gaged premises in successive parcels, the
purchaser of the parcel first sold gives
another mortgage on that i)arcel, at the
instance of the owners of the third and
fourth parcels, in a suit to foreclose the
first mortgage covering the whole tract,

such second mortgage cannot be decreed
to be paid by the mortgagee holding such
second mortgage, on the ground of its

being a personal obligation. Ibid.

299. The court may prevent the first

mortgagee from enforcing his mortgage
upon the portion of the land common to

both mortgages until he deducts from his

debt the value of the land released. But
the mortgagee will not be liable to such
consequences, unless he has knowingly
and "wrongfully prejudiced the rights of

the other mortgagee. He must have
knowledge of the other mortgagees' rights.

If he releases without notice, he is not to

be a sufferer. If the other mortgagee
wishes to protect himself, he must give
notice of his rights. Blair v. Ward, 2 Stock.

119; Vanorden v. Johnson, 1 McCart. 376;
Ward V. Hague, 10 C. E. Gr. 397.

300. An assignee of the mortgagee, with
notice of such release, enjoined from sell-

ing the whole premises. Pierson v. Pyerson,
1 Hal. Ch. 19(), 1 McCart. 181.

301. A widow joined Avith the heirs at

law of her deceased husband in the execu-
tion of two mortgages to satisfy a part of
the indebtedness of his estate, isledghig her
individual interest in the lands of which he
died seized, to the payjuent of that speci-

fied indebtedness. To secure the remain-
ing indebtedness, the heirs at law. alone,
subsequently executed other mortgages
upon the same real estate. Held, the inte-.

rest of the widow cannot be subjected to

the encumlirance of the entire mortgage
debt, by any subsecpient arrangement be-

tween the mortgagees as to appropriating
the proceeds of the sales of timber from
the premises in reduction of the second
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mortgage. Bruini v. J^icli((r(ls, '1 C. K. (Jr.

;?02. Wiiere a mortgage is given to secure
a trust fund belonging to the moi'tgagor,
as between himself and the holder of a

.second mortgage given by him, he can
liave no claim in e(|uity to the fund, until

the second mortgage is satisfied. Cutler v.

lUcamio. 1 ('. E.'(ir. SO.

303. The e4uiti(>s between the holders
of two second mortgages, each ui)on a
distinct tract of land, Ixjth of whicli ai'e

embraced in a lirst mortgage, are e(|ual,

and each is boimd to bear, in due propor-
tion to the value of the tract mortgaged to

liim, the bin-den of tlie first mortgage.
Mutual Life Ins. Co. v. Boughrum, C. E. Gr.

44.

304. A holder of a second mortgage has
the right to foreclose it, and sell the pro-

perty for the payment of his debt, subject

to tiie lien of the first mortgage. If he
becomes himself the purchaser, he is still

entitled to all the etjuities to which he was
entitled i)efore the sale. Ibid.

305. An announcement before the bid-

ding commenced at a sale, under a fore-

closure, by the holder of a second mortgage
upon one parcel of the land, that the
premises would be sold "subject to a mort-
gage of S3000," does not create an equity
in favor of a holder of a second mortgage
upon another parcel, in a .subsequent suit

to foreclose a first mortgage, covering both
tracts, to have the first mentioned one sold
to raise the amount due on such first mort-
gage, before recourse is had to the land
covered by his jnortgage. Ibid.

306. Nor does sucli announcement create
a like equity in favor of the mortgagors,
who still hold title to the tract covered
by the second mortgage, on the ground
that the announcement, "subject to the
mortgage of $3000,'" &c., ol)vi(nisly caused
the property to sell for a smaliei' sum
than it otherwise would have brought.
Ibid.

Debtor and Creditor, l{b){2), Descent,
^ 4, Devise, H 89, 172-177, Lecacies,
Mechanics Lien, Paktxershu'.

(n) Municipal proceedings.

307. Equity will only interfere to restrain

municipal authorities, in case of irrepar-
able damage. Morris Canal Co. v. Jersry

City, 1 Beas. 252. case reversed Id. 547

;

Att'y Gen. v. Heishon, 3 C. E. Gr. 410; Ait'y

Gen. V. Brown, 9 C. E. Gr. 89 ; Liebstein v.

Newark, 9 C. E. Gr. 200.

308. That curb stones are not being
placed on the true line of the street, is

not such damage. Holmes v. Jersey City,

1 Beas. 299.

309. Nor, that the levy and collection of

an illegal assessment might deprive com-
plainant of his property. Liel)stein v. Nev-

ar/c, 9 C. E. (ir. 200. See Hoayland v. Del-
aware, 2 C. E. Gr. 100.

310. Where a city passed an ordinance
laying out a street over a basin built by a
canal company at tide water, under a deed
conveying riparian rights, an injunction
was allowed. Morris Canal Co. v. Jersey
City, 1 Beas. 252, case reversed, Id. 547.

311. Where municipal authorities are
constituted, by charter, the judges of the
iiecessity of the extension of a street, this

court will not, in the absence of any allega-
tion of fraud or evil practice, gainsay oi-

review their conclusion. Matthiesen v. Jer-
sey City, 11 C. E. (Jr. 247.

312. But, however necessary the work,
and however conducive to the public ad-
vantage, if it is proposed to execute it in

disregard or contravention of constitu-
tional rights, the duty of this court is

obvious, and will be discharged. Ibid.

313. Whether there is any power under
a charter to ordain and provide the mean.s
for the erection of a market-house, and
whether, if there be such power, it has
been legally exerci.sed; and whether a

market-house can be lawfully erected
on a part of the main street running-
through a city, are questions of law which
this court will not entertain, unless thei'e

be something further, in the case present-
ed, wiiich is within the jurisdiction of the
court, and Avhich calls for its equitable in-

terposition. Higgins v. Princeton, 4 Hal.
Ch. 309.

314. The courts will not interfere with
any municijial corporation in the perform-
ance of their legislative functions, or any
discretionary powers, if within the author-
ity conferred on them, but will, in proper
cases, whei'e the acts ito be controlled are
only ministerial. Bond v. Newark. 4 (".

E. Gr. 370. See Lane v. ScJionip, 5 C. E.
Gr. 82.

315. In the exercise of its chartered
powers, the city has no right to occupy or
appropriate private property without mak-
ing compensation, nor would its authori-
ties be permitted to do any wanton or un-
necessary damage, direct or incidental, to

any individual's property. But the mere
discretion of the city authorities cannot
be interfered with, or in any manner con-
trolled by this court, so long as that dis-

cretion is exercised within its ajjpropriate

and legal limits. Plum v. Morris Canal Co.,

2 Stock. 2m.
316. It is not for this court to determine

whether there has been any irregularity
in laying out a street. Such prijceedings

must stand until seta.side by a legal tribu-

nal wliicli has authority to interfere. But-

ler V. Rogers, 1 Stock. 487.

317. Whether a contemplated street

would be miwise and injudicious, and
even if it would be productive of great
injury to private property, cannot be con-

sidered bv this court. It is a matter exclu-
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sively within the province of the municipal
authorities. Pope v. Union, 3 C. E. Or. 282.

318. Whetlier the pi'oceedings of muni-
cipal authorities have l:)een according to

law, is witliin the jurisdiction of tlie courts

of law. Ibid.

311). The mere illegality of an ordi-

nance is not sufficient ground of inter-

ference. Kearney v. Andreu's, 2 Stock. 70.

See Corporations, ^ 93 ; Liebstein v. Neiv-

ark, 9 C. E. CJr. 200.

320. A declaration of sale made under a
void assessment, set aside. Bogert v. Eli-

zabeth, Juhi, 1876, reversing 10 C. E. Gr.

420. Infra, l 328.

321. Ecjuity refused to retain an injunc-
tion restraining an action of ejectment to

recover premises sold under a void assess-

ment. Morris Canal Co. v. Dennis, 1 Beas.
249. Infra, ? 450.

322. Where complainant's land had been
sold for assessments, because of his refusal

to pay other assessments on land not
owned by him, after an offer to redeem
had been refused by the city, unless he
would pay such other assessments, the de-
livery of a declaration of sale of complain-
ant's land was enjoined. Duncan v. Eliza-

beth, 10 C. E. Gr. 430. Siqva, U 89-91, 103.

323. Where lands, owned by children
subject to the life estate of ihe\v father,

were condemned for a street, without
awarding any damages to such children,
the proceedings will be enjoined. Folley v.

Passaic, 11 C. E. Gr. 216.

324. Relief cannot be granted to a com-
plainant who insists that the city has no
power to make the improvement. Morris
v. Rayonne, 10 C. E. Gr. 345.

325. Municipal officials may be restrained
from paying a contractor moneys for work
not done according to the contract. Schumm
V. Seymour, 9 C. E. Gr. 143. Supra, I 85.

Constitution,
'i
180. Infra, g 1101.

(o) Partition.

See Courts, I 37, Partition. Infra, ||
1240, 1489.

(p) Prevention of litigation.

326. The rule is that courts of equity
will not interfere before a trial, nor until
the right has been satisfactorily established
at law. But if so estal)lished, it is not
material what number of trials have taken
place. Paterson R. R. Co. v. Jersey City, 1

Stock. 434.

327. After a right has been established,
or, after repeated trials atlaw, if the defend-
ant should persist in any oppresive pro-
ceedings, equity Avould promptly interfere.
Jackson v. Darcy, Sax. 194; DeGroot v.

Receivers, 2 Gr. Ch. 198 ; Thompson v. Enqle,
3Gr. Ch.271.

328. So, after a decision at law that cer-
tain ])r<)pcrty is exempt from taxation, tlie

collection of an assessment on such pro-
perty will be enjoined. Morris Canal Co. v.

Jersey City. 1 Beas. 227, case affirmed, Id.

545, 546; Liebstein v. Neivark, 9 C. E. Gr.
200. Supra, 'i 320.

329. So, where the rights of the parties
to a contract were complicated. Black v.

Shreeve, 3 Hal . Ch . 440. See Blair v. Porter,

2 Beas. 267, 270.

330. So, although complainant could
recover damages at law for an injury,
which was continuallv recurring. Rogers
Works V. Erie Railway Co., 5 C. E. Gr. 379.
See Kcrlin v. West, 3 Gr. Ch. 449.

331. Jui-isdiction refused where under a
contract for a building, and partial pay-
ments, the amount of which was unknown
by complainant, and an allegation that
he had been prevented from linishing his
contract. Nesbit v. St. Patrick's Church, 1

Stock. 76.

332. An account for waste done is inci-

dental to relief by injunction against future
waste; and is directed on the principle of
preventing multiplicity of suits. Acker-
man V. Hartley, 4 Hal. Ch. 476.

See Adverse Possession, 1 15, Covenant,
I 92. Infra, § 496.

(q) Quia timet.

333. A party in possession may go into
a court of equity under proper circum-
stances to remove a cloud from its title.

But, it seems, that a party out of possession
cannot, as against another in possession
and claiming title under a deed, obtain a
decree declaring the defendant's title void,
and putting the complainant in possession.
Haythorn v. Margerem, 3 Hal. Ch. 324.

334. In 1814, by agreement under seal,

A. Cf)ntracted to buy, and B. to sell to A. a
tract of land; and B bound himself to give
a deed to A. for it. A. paid 'the purchase
nroney, and went into possession, and oc-
cupied it until 1825, when he moved from
the vicinity ; and, subsequently, C. took
possession of the land. Held, that the fact

that A. had not obtained a deed from B.
was not a sufficient ground for applying to

a court of equity to give him possession as
against an intruder; that his remedy was
by ejectment. Ibid.

335. The possession must be peaceable.
Poivell v. Mayo, 9 C. E. Gr. 178; S. C 11 C.

E. Gr. 120.

336. The act "to compel the determina-
tion of claims to real estate in certain cases,

and to quiet, the title to the same," (P. L.,

1870, p. 20), applies to a lien claim. Ray-
mond V. Post, 10 C. E. Gr. 447.

337. A party seeking to quiet title in such
a case need not wait until after the land is

sold and the deed delivered to the pur-
chaser, before coming into this court for
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reliof, under .said act. HohncK v. i'hrslcr,

11 C. E. Gr. 7;t.

088. That, act is remedial, and should
he construed lil)erally. H)i(L

339. Where a chiini is sought to he set

at rest by a suit to quiet title, the fact that
the execution, under which complainant
claims, issued out of this court, docs not
i)ust the court of its jurisdiction, under
the provision of the act to quiet title, which
excludes jurisdiction where a suit is pend-
inu' to enforce or test the validity of the
title. Ibid.

.">40. A suit pending to enforce or test

the validity of the lien within the meaning
of the clause of the act exchnling jurisdic-

tion, is one where the validity of the lien

is liable to be questioned in the proceed-
ings to enforce it. 76/(1

341. But the court will not interfere to

quiet the possession of a party, where there
has been no trial of the right at law, and
where there is but one adverse claimant.
Thompson v. Engle, 3 Gr. Ch. ;271.

342. When a parcel of land is sold under
a decree of foreclosure, and is struck oft'

and conveyed to the purchaser under an
erroneous impression that the mortgage
covers the entire tract, the price for the
entire tract being bid and paid, and the
purchaser put into possession, and it is

afterward discovered that, from a mistake in,

the description, the mortgage does not cover
the entire premises intended to be mort-
gaged, by reason whereof the legal title fails,

the purchaser is entitled to l)e protected in

the peaceable possession of the land pur-
chased. Waldron v. Letson, 2 McCart. 126.

343. W^here it appears that a mortgage
has been taken, with full notice of a valid

conveyance good against the mortgage,
but by reason of the registering or record-
ing of the mortgage before the recording
of the deed, the former seems to be entitled

to priority over the latter, and to subject
the latter to it, equity will relieve the land
owner from the cloud which the mortgage
puts upon his title. But the fact of notice
must be clearlv proved. ShotweU v. Shot-

well, 9 C. E. Gr." 378. Infra, I 1188.

344. When, after a conveyance, a com-
mission of lunacy is taken out and execu-
ted against the grantor, by the finding in

which it appeared that the grantor had
been a lunatic, without a lucid interval

from a time anterior to the date of the
conveyance, and such finding has been
contirmed by this court, those circum-
stances cast a sufiicient cloud upon the
title of the purchaser to entitle him to

come into this court for relief by a bill in

the nature of a bill quia timet. Yauf/er v.

Skinner, 1 McCart. 389.

345. .Jurisdiction exists for the purpose
of preventing the delivery of deeds under
tax sales which would be clouds on the
complainant's title. 3Iorris Canal Co. v.

Jersey City, 1 Beas. 227, 545. Supra, ^ 103.

34G. A hill for relief on the ground of
loss of a legacy for life, subject to a limit-

ation over by way of remainder, is in the
nature of a bill quia timet, and may be
tiled against the party havini,^ ])oss('.ssion

of the fund, whether it he the; executor or
legatee for life. lioirc v. White, 1 C. E.
(;r. 411.

347. A bill to (luiet po.ssession will not lie

where the complainant shows no title to

the premises. MeGee v. Smith, 1 C. E. Gr.
462.

348. Nor, to restrain a defendant from
alienating his property on a mere appre-
hension of abandonment. Annhutz v. An-
shutz, 1 C. E. Gr. 102.

_
349. By P. L. 1870, p. 2U, ^ 5, the (jues-

tion nuist, on application of either party,
be referred to a court of law to decide. If

not so referred, equity will, on the final

hearing, decide it. Havens v. Thompson, 8
C. E. Gr. 321, 325. See Powell v. Mayo, 11
C. E. Gr. 120.

See Supra, U 137, 139, Agency, ^ 65.

Infra, | 1354.

(r) Reforming contracts, &c.

350. Equity will correct a mistake in a
deed, so as to make it conform to the
agreement of the parties. Hendrickson v.

Ivins, Sax. 562. See Hoijt v. Hoyt, Oct.

1870.

351. Whether made by the scrivener,

or inadvertence of the parties. Ibid.; Win-
termute v. Snyder, 2 Gr. Ch. 489.

352. Where a trust for children was
omitted. Bunn v. Mitchell, Feb. 1876.

353. Or, to correct the description of
the land in a deed. Dunuit v. Bacot, 2
Beas. 201, 2 McCart. 411 ; Loss v. Obry, 7 G.

E. Gr. 52. Ante, | 99.

354. Or, to make it correspond with an
award of arbitrators. Green v. Morris and
J?s.se.t; P. P. Co., 1 Beas. 165.

355. Or, an erroneous description of an
execution in a sherift''s deed. Vanness\.
Vanness, Sax. 248.

356. Whether the mistake be of law or

fact. Ibid. Supra, I 121.

357. A mortgage was corrected where,
after the price for all the premises had
been paid, a mistake in the quantity was
found. Waldron v. Letson, 2 McCart. 126.

358. So, by substituting "heirs" for
" successors," it having been the evident
intention to mortgage the fee. Wheeler v.

Kirtland, 8 C. E Gr. 13, but see S. C, 9 C.

E. Gr. 552. Supra,
'i
106.

359. So, where a greater sum was in-

serted in the mortgage than the mortgagor
received. Graham v. Berryman, 4 C. E. Gr.

29, case reversed, /(/. 574. Infra, ^ 848,

849.

360. If it was designed by the parties

that a deed should contain covenants,
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and tliey h:\ve by mistake been oniittted

by the scrivener, the mistake will be cor-

rected by a court of equity, and the deed
reformed accordin<?lv. Hopjxn- v. Jjutkins,

3 (Jr. Ch. 149.

361. So, where a mortgage was, by mis-
take, drawn at six per cent. ; the mortga-
gor's note acknowledged the mistake, and
agreed to pay seven. Hurrison v. Sfcwarf,

3 C. E. Gr. 451, 452.

3()2. After acceptance of the deed for

lands, possession taken, and payment of
the purchase money, an action may be
maintained where there is a mistake by
omission or repugnancy in the descrijTtion,

and the deed mav be reformed. Conover v.

Warden. 7 C. E. Gr. 492.
8(!.">. Query. Wlietlier a bill for specific

pei'formance is the proper form. Ibid.

3()4. If a purchaser accepts a deed which
contains words crossed out, and which the
grantor told him were cancelled, his only
relief is by bill to reform the deed. Rosen-
krans v. Snover, 4 ('. E. Gr. 420.

or)5. A mortgage sought to be reformed
bv a defendant, can onlv be done bv d'oss-
blll. Frnich v. Griffi'n.'o G. E. Gr."279. In-

fra., ^ S49.

3()G. Mistakes are corrected, even Avhere
they occur in the records of proceedings
of courts, and exist in the records them-
selves. This is done, not by reviewing the
judgm(^nts or proceedings of the courts,

but by restraining the parties who may
take advantage of such mistakes, from do-
ing so, or by compelling them to execute
proper papers for the purpose of such cor-
rection. Loss V. Obry, 7 C. E. Gr. 52.

367. If a grantor be misinformed as to
the legal eflect of a deed, it may be re-

formed. Eaton V. Eaton. 8 Vr. 108.' Supra,
i. 124.

367«. ^^'here a deed was executed un-
der such misinformation, in connection
Avith an obligation on tlie part of a com-
pany to maintain a bridge. Held, that
such deed could be reformed. Green v.

Morris ami Esse.r R. R. Co., 1 Beas. 165.

368. A will may be reformed where the
testator gave '"fifteen hundred" to his wife,
omitting "dollars." Snyder v. Warbasse, 3
Stock. 463.

3()9 A bond may be corrected whei'e it

does not contain the true agreement, or
the whole agreement of the parties. Chet-
wood V. Britian, 1 Gr. Ch. 438.

;)70. Even against sureties in a piison
bond. Smith v. Allen, Sax. 43.

371. A policy of insurance, semble,
could be I'eformed. l)eireei< v. Manludtan
Ins. Co., 6 Vr. 366, 371.

372. The mistake must be clearly prov-
ed. On(ham v. Berry )n an, 4 C. E. Gr. 29,
574 ; Bnr(/in v. Giberson, 11 C. E. Gr. 72.

373. Parol evidence is sutiicient. Chet-
woodx. Brittan, 1 Gr. Gh. 438; McKehray
V. Armour, 2 Stock. 115.

374. Semble, a deed ought not to Ijc re-

formed on verbal testimony alone, when
the alleged mistake is denied. Durant v.

Bacot, 2'McCart. 413.

374a. Where a verbal assumption of a

mortgage was alleged, but not proved,
reformation Avas refused. Wilson v. King,
Oct. 1876.

375. A mortgage will not be corrected as
against a subsequent bona fide pui'chaser.
Rutgers v. Kingsland, 3 Hal. Gh. 178, 658:
Wheeler v. Kirtland, 8 C. E. Gr. 13, case re-

versed 9 V. E. (Jr. 552.

See Conveyance, | 162.

(s) Relief against judgments, &e.

377. There can be no doubt of the power
of the court of chancery to look into the
judgments of other courts, and to set them
aside on the ground of fraud. Van meter
V. Jones, 2 Gr. Ch. 520; Gray v. Fo.v, Sax.
259; Glover \. Hedges. Sax. 113; Oakky v.

Young, 2 Hal. Ch. 453 ; Powers v. Butler. 3
Gr. Cii. 465 ; 3Ioore v. Gamble, 1 Stock. 246

;

Tomkinsx. Tomkins, S Stock. 512; Stratton

V. Allen, 1 C. E. Gr. 22!t. Supra, \ 256.

378. Foreign judgments are within
the rule. Gifford v. Thome, 1 Stock. 702;
Davis V. Hecalley, 7 C. E. Cir. 115. See
Divorce, U 130, 130o.

. 379. It is not enough that the orphans
court may have erred in judgment as to a

subject matter properly before them ; they
must have been led into error by some
fraudulent and unconscientious act or
omission of the party to be benefited, or
this court can take no cognizance of it.

Boulton V. Scott, 2 Gr. Ch. 231.

380. It is not the province of a court of
equity to review the sentences or judg-
ments of other tribunals, to ascertain
wliether tliey have erred in the exercise of
their judicial power and discretion in

matters over wliich tliey had complete
jurisdiction. Ibid.

381. The i^ower and jurisdiction of this

court oyer decrees in chancery, is not
taken away or abridged by that clause of
the statute of New Jersey which enacts,
that the sentence or decree of the orphans
court shall be conclusive upon all par-
ties, except in certain specified cases,

where the account may be opened by the
court itself. Vanmeter v. Jones, 2 Gr. Ch.
520.

382. Where the pretended consideration
of a judgment in attachment was for the
board of the com])lainant's wife, and it

appears that shortly after he married he
left for New Orleans, and that during his

absence she lived with defendant ; that by
the Avill of complainant's wife's father, the
executrix was required to educate and
support the conqjlainant's wife during her
minority, and that in consideration thereof,
defendants (the executrix and her husband)
agreed not to charge complainant any-
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thing for his wile's board; that at the time
the attaehment was taken out, tlio det'ond-

ants had in liands, funds to an amount
more than enougli to i)ay tlie claim tlii'v

made, which belonged to complainant in

right of his wife; the complainant would
be entitled to be relieved against the judg-
ment. Moore v. Gamble, 1 Stock. 24(1.

383. Courts of eciuity originally inter-

fered to grant relief against judgments at

law, on account of the imi)ossil)ility of
obtaining relief at law by new trial, when,
under the circumstances, the verdict ought
not to conclude the partv. Powers v. But-
ler, BGr. Ch. 465.

384. As the courts of law have extended
their jurisdiction over the subject, courts

of equity have withdrawn. Ibid.

885. It is now the settled doctrine of the
English court of chancery, not to relieve

against a judgment at law on the ground
of its being contrary to equity, unless the

party aggrieved was ignorant of the fact
relied on as the ground of relief pending
the suit, or it could not have been received

as a defence. Ibid ; Kinnexj v. Ogdeii, 2 Gr.

Ch. 168; Beeves V. Cooper, f Beas. 223.

386. Where complainant was ignorant
of the fact at the time of the trial, yet if

it was known by defendant's witness, an
agent of complainant, and might have been
elicited on cross-examination, relief will

be refused. Cairo R. E. Co. v. Titus. Feb.

1876.

387. As to all matters witliin the com-
plainant's knowledge at the time the trial

took place, defence should have been made
at law, and a plea of the judgment at law
is a good defence to a bill in this court.

Camman v. Traphagan. Sax. 28, 230.

388. The absence of the comi^lainant and
his engagements in business, not having
been deemed sufficient ground for putting
off, or granting a new trial, the decision

at law^ is final. Ibid. Infra, | 487.

389. Although in the record of a judg-
ment adduced in support of a plea, it

appears that there was a verdict and judg-
ment rendered upon the trial of an issue

in fact, without an issue at law, upon
demurrer joined in the case being disposed
of, and that there was a blank left in the

judgment for the amount of the taxed
costs :—These errors and irregularities
are to be corrected in some direct proceed-
ing, and are not subject to exception when
the proceedings are collaterally drawn in

question. Ibid. See Costs, 1 181.

390. Objections relating to the regu-
larity of a judgment at law, or to the
validity of the instrument upon which it is

founded, constitute no ground for the inter-

ference of equity. Stration v. Allen, 1 C. E.

Gr. 229; Cammctck v. Johnson, 1 Gr. Ch. 103.

391. If the instrument upon which the

judgment was entered, was without con-

sideration or invalid, or if the judgment
was unauthorized or illegal, the remedy

for a l)arty aggrieved is by application to

the court in wliich it was entered, or by
writ of error. Ibid.

.'5'.i2. \\'hei'(' there has been a trial at law,

an injunction will not l)e allowed to stay
its execution, there being no surprise l)ut

such as the party might have reasonably
anticipated. Fowler v. Roe, 3 Stock. 3f')7.

31)3. Neither is it the province of this

court to correct alleged errors in the judg-
ment rendered l)y virtue of the proceedings
in attachment. Reeves v. Cooper, 1 Beas.
223.

3'.>4. It has no authority to aid a jiarty

who, through his own negligence, has
involved himself in difficulty. Jbid.

;

Doughty v. Doughty, 2 Stock. 347; Vaughn
V. Johnson, 1 Stock. 173. Supra, ^ 30, 78.

Infra, ?^^ 458, 483, V{/){1).
395. The usual ground upon which a

court of efpiity refuses to interfere with a

judgment, is because the defendant should
have protected himself in the court where
the judgment is obtained. This objection

can have no weight when the judgment is

in attachment and the proceedings have
been wholly ex parte. Tomkinsx. Tomkins,
3 Stock. 512.

396. But even in a case where a judg-
ment has been obtained in the absence of

a party, and upon a hearing entirely ex

parte, this court will not try the merits of

the case over again, where they have been
properly submitted to the tribunal estab-

lished by law to hear and adjudicate upon
them. Ibid.

397. On a bill for relief against a verdict

and judgment at law, the verdict must be
taken as conclusive upon the facts before

the jury ; there can be no appeal to a court

of equity, by wav of new trial. Glover v.

Hedges, Sax. 113.'

398. The coiu-t ought to be perfectly

satisfied of its grounds, before it undertakes
to defeat the right which a p:irty has
acquired by the verdict of a jury ; especial-

ly, when such verdict is the result of an
investigation of facts. There ought to

remain no reasonable doubt.—The newly
discovered evidence jjroduced in this

case, not being sufficiently certain to rest

upon, the bill was dismissed, but without

costs. Ibid.; Camman v. Traphagan. Sax.

28.

399. Relief granted where a receipt of

the judgment creditor, given long before

the judgment was obtained, was discovered.

Willianison v. Johnson. 1 Hal. Ch. 537. Su-

pra. \ 220.

400. That a party being sued in a repre-
sentative ca]jacity is by law precluded
from testifying, is no ground of relief

Grover v. Wyckoff, Feb. 1876. Supra, I 48.

401. If a matter has already been inves-

tigated in a court of justice, according to

tlie common and ordinary rules of inves-

tigation, a court of equity cannot take on

itself to enter into it again, unless done un-



396 EQUITY, II.

Jurisdiction and Powers.

Avhich authorize the
Vaughn v. Johnmn, 1

der circumstance
court to inte)"fere.

Stock. 173.

402. This court cannot grant relief on
the ground tliat the court at law erred in

overruling evidence. An interference
on such grounds, would convert the court
of chancery into a court of errors, and
would l)e an assumption of jurisdiction

which does not helong to it. Ibid.

4(»o. If the defence is equally avail-
able at law as in equity, and the party has
had an opi^ortunity of making the defence
at law, a court of e((uity has no jurisdic-

tion to relieve ngiunst the judgment, un-
less some special ground for relief can be
established other than that of an error in

law committed by the court which had
jurisdiction of the case. Ibid.

404. As a general rule, this court will

not interfere with a judgment at law, solely
because the principal witness was mis-
taken as to facts, and was subsequently
found to be in error. Ibid.

405. The complainant stated that he had
been deprived of his defence in a trial at

law, by the court allowing parol proof
of a judgment. Held, that against such
a decision of the court, the complamant
can obtain no relief here. Ibid.

40G. The omission to file a state of de-
mand in a justices court, or an affidavit
as required by statute, might authorize the
reversal of the judgment in a proper tri-

bunal, but is no ground for the equitable
interference of this court. Jackson v. Darcy,
Sax. 194.

407. A testator gave a bond and mort-
gage to A., and left'the use of all his estate,
real and personal, to his widow, during her
widowhood, and afterwards to his children

;

and, if his personal estate should not be
suffic'ient to pay his debts, charged his real
estate with the same, and directed so much
thereof to be sold by his executor as would
nieet the debts. The personal estate was
insufficient to pay the debts. At the sale,
under order of the orphans court, B. bought
that part of the land which was covered
by A.'s mortgage, paying the excess of the
sale price beyond the amount of A.'s mort-
gage, and went into possession, and after-
wards paid A.'s mortgage and had it can-
celled of record ; and the money so received
from B. was ap])lied in payment of debts
of the estate. The widow, afterwards, re-
covered from B. the lands so Ijought by
him, and also recovered the mesne pro-
fits. Held, that B. was entitled to relief.

Mer.^elis v. Vreeland, 4 Hal. Ch. 575.
408. Where the case is simply that of a

judgment creditor who has established his
claim at law, seeking in equity to reach
his debtor's property, which "has been
fraudulently conveyed away, the debtor is

in no position to contest the creditor's
right to his judgment. Conover v. Jeffrey,
11 C. E. Gr. 36.

410. But the same grounds upon which
the court may properly interfere with its

own process, will not always justify its in-

terference with the process of other courts.
Eberhartv. GilchriHt,^ Stock. 167. See Skill-

man V. Holcomb, 1 Beas. 131.

411. Where the judgment has been pro-
cured by artifice or concealment on the
part of the plaintitt', and the court where
the fraud has been perpetrated is not able
to give relief, this court will prevent the
party from liis using his judgment to the
injury of his adversary; or if he has en-
forced his judgment, the court will hold
him a trustee, and compel him to account.
Tomkinsv. Tomkins, 3 Stock. 512; Powers
V. Biitler, 3 Gr. Ch. 465.

See Attorney, § 19. Supra, ^^ 145, 227,
256.

(t) Setting aside sales.

412. No exercise of the power of the
court can be plainer, than that of control-
ling sales by public officers, on its own pro-
cess. Seaman v. Riggins, 1 Gr. Ch. 214.

413. Or, on process issuing from other
courts. Brown v. Elliott, 2 C. E. Gr. 353.

414. The jurisdiction is by no means
confined to sales under a decree of this

court. It extends to all sales made by
administrators, trustees, agents, and
public officers, acting either by authority
of law or by virtue of the process of this

or any other court. Howell v. Sebring, 1

McCart. 84; Outwater v. Berry, 2 Hal. Ch.
63 ; Duncan v. Grafflin, 11 C. E. Gr. 228.

Infra, U 430, 454.

415. To justify the interference of the
court, there must be fraud, mistake, or
some accident, by which the rights of
parties have been afiected. Seaman v. Big-
gins, 1 Gr. Ch. 214.

416. A sherift^'s sale, regularly made by
virtue of an execution out of this court, set

aside, on the ground that a pai'ty having
an encumbrance subse((ucnt to the com-
plainant, was by a mistake of her agent
prevented from attending the sale, and
that the premises sold for an inadequate
price, to the prejudice of the party seeking
to avoid the sale. Hotoell v. Hester, 3 Gr.
Ch. 266.

417. Or, mistake or laches of complain-
ant's counsel. Brown v. Elliott, 2 C. E. Gr.
353. See vVttorney, ? 39.

418. Wliere the complainant's solicitor

consented tliat the defendant might have
an adjournment of the sale of his prop-
erty, but, owing to the bad faith (if there
was any) of the sheriff, or to the negligence
of the defendant or the solicitor in not
giving the sheriff instructions and attend-
ing the sale, the property struck oft', such
sale will not be set aside as against the
complainant. Williams v. Doran, 8 C. E.
Gr. 385. See Attorney, g 40.
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419. Application to set aside master's
sale refused, no improper control of com-
])]ainant's solicitor over the adjoui'n-
ments, nor any surprise upon the peti-

tioner appearing;; nor that any greater
I)rice could be obtained upon a re-sale, nor
that a re-sale could in any way benetit the
petitioner. Hewitt v. Montdair R. R. Co.,

10 C. E. Gr. 392.

420. Set aside where the property was pur-
chased at a low price by the mortgagee.
The mortgagor was an aged woman, and the
only party to the suit, and it was proved
that she was misled as to the nature of
the process served ui)on her. Campbell v.

Gardner, 3 Stock. 423. Infra, P//. 425, 448.

421. The fact, that a party to the snit,

who is entitled to the surplus money on a
sale of the mortgaged premises, is so far

deprived of his eyesight as not to be able
to read a newspaper, and alleges that on
this account he did not see the advertise-
ment of the sale, and that in consequence
of his absence from the sale the property
was sold at a sacrifice, is not a ground for

the court to order a re-sale of the prop-
erty. Farkhurst v. Cory, 3 Stock. 233.

422. Where the owner is misled as to the
time of a sale, and the property is sold for

a grossly inadequate price, the court will

not pennit one who contributes, however
innocently and unintentionally, to the
mistake of the owner, to take advantage
of sucli mistake by a purchase of the pro-
perty at such sale. We.tzler v. Schaumann,
9 C. E. Gr. 60. Infra, ^ 425.

423. A jjurchase of the real estate of an
intestate at a foreclosure sale by one who,
by contrivance or fraud, had prevented a
sale for a fair value, will be set aside as
against the heir. Johns v. Norris, 7 C. E.
Gr. 102, case reversed, J^lly, 1870.

424. Sale set aside on the ground of sur-
prise and accident. Howell v. Hester, 3
Gr. Ch. 266 ; Bond v. Wheeler, May, 1876.

425. A re-sale will be ordered when the
mortgaged premises have been sold greatly
l)elow their value, and bought in by the
mortgagee, if the mortgagor, or those
standing in his place, have been misled by
the mortgagee, or even by a third person,
in reference to the foreclosure of the mort-
gage, and in consequence thereof did not
attend the sale. Campbell v. Gardner, 3
Stock. 423. Supra, |§ 420, 422.

426. When the mortgagee is the pur-
chaser, the court will regard an application
for re-sale with more indulgence than when
a stranger is the purchaser. Ibid.

427. The conveyance of the sherifi' is to

be considered as the act of the defendant
himself, and he shall not be permitted to

impugn it. Vanness v. Vanness, Sax. 248.

428 A party who has notice of the suit,

and does not appear and make defence,
has no right to ask to have the sale opened
on any ground which he might have
interposed as a defence, unless he was

prevented by fraud or mistake. Even then,
if he is present and consents to the sale,

he thereby waives his rights. Jfall v.

Cn/ahart, 3 Stock. 31.S.

429 Nor will the groimd of surprise
avail him, when he paid no attention
whatever to the proceedings in tlu; suit, or
fo the first sale; iuid does not even inti-

mate that he would have attended the
second sale had he known of it, or that he
ever intended to bid on the property at all.

Boyd v. Hudson Society, 9 C. E. Gr.'349.

430. A bona fide purchaser of land, sub-
ject to the lien of an attachment, is en-
titled to relief against an illegal (jr inequi-
table sale by the auditors. Johnson v. Gar-
rett, 1 C. E.'Gr. 31.

431. A sheriff's sale and conveyance will

not be set aside where the property has
been re-sold to a third party for a valuable
consideration, without notice of the com-
plainant's equity. Smith v. Duncan, 1 C.
E. Gr. 240 ; Johns v. Norris, 7 C. E. Gr. 102.
Supra, § 110.

432. The court interferes upon applica-
tion in the suit in which the sale was made,
and even when the purchaser was not a
party to the suit. By becoming a pur-
chaser, he subjects himself to the jurisdic-

tion of the court. National Bank of
Metropolis v. Sprague, 6 C. E. Gr. 458.

Infra, § 745. See Allen v. Morris, 5 Vr. 159.

434. Where a mortgagee became the
purchaser at a sale of the premises for the
interest due on his mortgage, an applica-
tion to set aside such sale because of sur-
prise, on the ground that he did not know
that by purchasing he extinguished his

mortgage, was denied. Mott v. Shreve, 10
C. E. Gr. 438.

435. At a sheriff's sale of land on execu-
tion, the crier, before the hammer was
struck, received a sign w'hich was intended
as a bid, and which the crier understood
as a bid, and would have received as a bid
at any previous stage of the bidding, but
which he refused to take as a bid on the
ground that the half* hour, expiring at a
quarter past three o'clock, to which, by
the instruction of the sheriff, he had limi-

ted the time for bidding, had expired.
The sale was set aside. Parker v. Pratt, 4
Hal. Ch. 104; Conover\. Walling, 2 McCart.
173.

436. The sheriff, at the sale, said he was
selling the right and title of the mortgagor,
and the crier of the sale advised a friend

of his, who asked his advice aside, j^rivate-

ly, to have nothing to do with the pro-
perty; that whoever bought it would
probably buy a law suit. The property,
for which the complainant had agreed to

pay $2,800, was sold for $1,400. There was
no allegation in the bill that the title was
free from disjDute; nor that any better offer

had been made for the property. The
court refused to set aside the sale. Mervine
V. VanLier,^ H.ii\. Ch. 34.
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487. A .sale of th(> (lel)tor"s intere.st in

real estate declared fraudulent under the

circumstance.-*, and the purchaser decreed
to account for the rents and protit»s during
tlie term. Hayx v. Doane, 3 Stock. <S4.

438. The eviilence in this case HpUI. suf-

ficient to estahlish the charges of fraud
and collusion made in the bill, and to

warrant a decree that the sale be set aside.

Hoiri'U V. Sibrinti, 1 McCart. 85.

439. When it is .satisfactorily shown that

the defendant not only failed to take such
measures as would secure the best price

for the property, but that the course

adopted by him was calculated, if not

designed, to operate against the sale, and
to prejudice the interests of those whose
rights he represented, the sale will be set

aside. Ibid. Hamhurq Manufyj Co. v.

lulmll. 1 Hal. Ch. 249. 659.

440. Surprise is one of the grounds
upon which the court interferes, and orders

a re-sale, where a party has suffered loss by
the property having been sacrificed. But
where the surprise is owing to his neg-
ligence, and is of a character which would
have been avoided by the exercise of ordi-

nary prudence, as a general rule, the court
will not interfere. It will not interfere

where the surprise is not created by the
misconduct or inadvertence of a third

person, but by the neglect and inattention

of the partv complai'.iing. Parkhurst v.

Conj, 3 Stock. 233. Jnfrd. § 458.

441. The fact that the advertisement
was so framed as to mislead, so that one
unacquainted with tlie premises could not
have conjectured, from the advertisement,
what the property was that intended to be
sold, in connection with the fact that there
were no bidders at the sale but the pui--

<-haser, and that the property was sold at

a very inadetjuate price, makes the sale

constructively fraudulent, as against the
defendant in execution or others having
liens upon the property, and on that ac-

count constitutes a ground of ecpiitable

relief, although the a'dvertisement may be
a technical compliance with the require-
ment of the statute so far as to vest a valid

title in the purchaser. Hodgson wFarrel,
2 McCart. 88; Mfrwin v. Smith, 1 Gr. Ch.
183 ; W(ddron v. Letson. 2 McCart.126 ; By-
erson v. Boorman, 3 Hal. Ch. 107, 640. See
Coze v. Halsted, 1 Gr. Ch. 311 ; Allen v. Cole,

1 Stock. 286.

442. When, however, it appears, by the
bill and answer taken together, that on
account of other encumbrances on the
premises, they really brought a much
higher price than that at which they were
struck off to the purchaser, and that a
re-sale cannot benefit the judgmentcreditor
at whose instance, and mainly for whose
benefit the injunction was issued, such
re-sale will not be ordered. Ibid.

443. In the absence of fraud or vmfair
practice, erroneous information of the

day fixed for a sale of mortgaged premises
will not operate to set aside the sale on the
ground of surprise, where the mistake was
corrected, and the party informed of the
liour of sale in ample time to have been
present, if he had so elected. Hazard v.

Hodf/es, 2 C. E Gr. 123.

444. Where a sale by a public officer is

conducted in violation of the spirit and
policy of the law, and so as in fact to de-
feat the just claims oi encumbrancers, or
greatly to prejudice the rights of the de-
fendant in execution, the sale will be set

aside, though the formal requirements
of the statute have been comiilied with.

Cummins v. Little, 1 C. E. Gi-. 48.

445. A mere error of judgment, or
mistaken exercise of discretion, by the
sheriff", in the absence of fraud or unfair-

ness in the sale, affords no ground for the
interference of the court. Van Duyne v.

Van Duyne, 1 C. E. Gr. 93; Parkhurst v.

Cory, 3 Stock. 233.

446. Nor will a sale by an officer be set

aside because the terms of sale are unu-
sually strict or severe, if the circumstances
of the case call for 'rigid measures, and.no
design is manifested to oppress or injure

the defendants. Co.re v. Halstead, 1 Gr. Ch.
311. See Slevemon v. Black, Sax. 338; Ont-

water v. Berry, 2 Hal. Ch. 03.

447. A requirement that twenty per
cent, of the purchase money shall be paid
at the close of the sale, and satisfactory se-

curity be given for the balance, will not
suffice to set aside the sale, where no com-
plaint was made of the terms, nor any re-

laxation of them requested, and where it

does not appear that any one was pre-'

vented from biddins liv reason of them.
Morris v. Woodward, 10 C. E. Gr. 32.

448. A refusal to adjourn a sale, in the
exercise by the sheriff of a reasonable dis-

cretion, is not sufficient ground for setting

it aside. Ibid.; Skillman v. Holcomb,
1 Beas. 131 ; Meyer v. Bishop, Feb. 1876. See
Penn v. Craig, 1 Gr. Ch. 495, 499. Supra,

i 420. .

448a. Assurances by the solicitors of the
mortgajior and a subsequent mortgagee of
their ability to obtain an ailjournment,
and the sheriff"s refusal to adjourn on their

application, constitutes surprise sufficient

to set aside a sale. Large v. Ditmars, Oct.

1876.

449. Application to set aside a sherift"'s

sale cm the ground of unfairness, arising
from an alleged misunderstanding as to

the manner (^f sale and the amount and
apportionment of encumbrances, refus-

ed. Bullock V. Woodirard, 10 C. E. Gr. 279.

Infra, 'i.
496.

450. A sale made by a deputy sheriff

appointed by parol, and made under parol
directions of the sheriff', set aside. Meyer \.

Bishop, Feb. I,s76.

4-51. Gross inadequacy of price in the
absence of fraud, mistake, illegality, or
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surprise, is not sutiicient to set :isi(lo :i

slieriir's sale ainl conveyance. Bank of
New JiiKiisuirk v. Htisserl, Sax. 1 : Siii)nio)is

V. Va)i(li'(/riff.i>;\x.-)n; Ovtndt v. JJisboroiu/h,

L'Gr. Ch'. :214: .lA'mrm« v. Poal, 2 Or. ('li.

4<)(); Cummins v. Little, 1 ('. E. (Ir. 4S; Smith
V. Ditnvnn, 1 ('. E. Gr. 1*40; Meijer v. Bialiop,

Feb. 1876 ; Lar(/e v. DitiiKirs, Oct. 1S7(). See
Den. \'. ZeUerx.'l Hal. 1");^; Den. LciKrence

V. Lifrpencott, 1 Hal. 473.

452. Inadequacy of price at a judicial

sale is not, of itself, suflicient cause to

avoid the sale, unless so gross as to be
proof of fraud, or to shock the judgment
and conscit'uce. Eherhart v. Gilchrist, 3
Stock. 107; .Varlatt v. Warwick, 3 C. E. Gr.
lOS. 4 C. E. Gr. 430; Ontwater v. Bern/. 2
Hal. Ch. ()3.

4r)3. A l)id of .'tilOO at a fair ])uhlic sale,

for property worth ^loOn, l)ut upon which
there were liens, amounting to 8800, there
being no pretence of fraud, held not to be
so grosslv inadequate as to set aside the
deed. Weber v. Weitling, 3 ('. E. Gr. 441.

4r)4. On a bill hied liy defendants in at-

tachment, and a sul)se(|uent judgment
creditor of the defendants in attachment
against the purchaser at a sale of the de-

fendant's real estate, made by the auditors
in attachment to set aside tlie sale on ac-

count of an imperfect description of the
property in the advertisement of the sale

and gross inadequacy of price. Held, that

the fact that the property worth ."S12,000 is

struck off and sold at a public sale for S400,
affords in itself very strong ground for

equitable relief. It is such gross inade-
quacy of price as to shock the conscience,
and to amount in itself to strong evidence
of fraud. Hodgson v. Farrell. 2 McGart. 88.

455. A difference of .S4()00 between a bid

of $11,(100 made at the first sale, and $7000
made at a second and final sale of the
same property, is not such as of itself to

lead to the conclusion that the price at

which the property was sold was grossly

inadequate ; and the less so, when even if

the bid of $11,000 was intended as a bona
tide bid, no one claimed the benefit of it.

Boyd V. Hudson Society. C. H Gr. 340.

456. Or, where such inadequacy is con-
nected with mistake or misapprehen-
sion. Howell V. Hester, 3 Gr. Ch. 2()6 ; Camp-
hell V. Gardner, 3 Stock. 423 ; Henry v.

Brown, 4 Hal. Ch. 245 ; Kloepping v. Stellm-

acher, 6 C. E. Gr. 328; Ryerson v. Boorman,
3 Hal. Ch. 167.

457 Such sale will not be set aside at

the instance of a holder of a second mort-
gage, on the ground of inadequacy of

price, in the absence of evidence to show
that the property was sacrificed, and that
a higher price could be got for it upon a
re-sale. Wetzler v. Schaumnnn, ('. E. Gr.
S49.

458. A party who is guilty of laches is

not entitled to have a sale opened. Hall v.

f^rrjuhart, 3 Stock. 318: Rogers v. Roger.^, 1

Hal. Ch. 32, 43 ; VauDuyne v. VnnDuyne, 1

C. E. (Jr. !»3; Penn v. Craig, 1 (Jr. Ch! 4U5

;

Smith V. Duncan, 1 C. E. (Jr. 240. Supra
"/.'i

lilt, 440. /»/m, ? 1096.
45'.». One who waits to see the ii-sult of

a sale, allows property to be sold on his

own judgnuMit, as well as that of other
judgment creditors ; and when it turns out
that i)in-chasers have been lucky at the
expense of the judgment creditors, then
complains of the unfavorable circum-
stances under which the sale was made,
and of frauds which demandeil his prompt
action to entitle him to be relieved of their
conse(iuences, is not entitled to the favor-
able consideration of the court. Allen v.

Cole, 1 Stock. 286.

46(1. The i)ractice of the P^nglish chan-
cery, of opening sales upon an oiler made
to bid more for the property, without any
allegation of surprise or fraud, has not
been adopted in this state. Seaman v. Rig-
gins. 1 Gr. Ch. 214; Conover v. Walling, 2
McCart. 173;

461 . After sale upon an execution out of
this court, and delivery of the deed, the
court may, upon ))roper case made, open
the sale upon petition. Campbell v. Gard-
ner, 3 Stock. 423 ; Conover v. Walling, 2 Mc-
Cart. 173.

462. Under the practice of this court, a
sale, after delivery of the deed, will be
opened on petition upon the same grounds
as, under tlie English practice, a sale would
be opened after confirmation. Ibid.

4<J3. Where the complainant in execu-
tion has become the purchaser of the
mortgaged premises, at a sum less than
the amount due upon the execution, the
sale will not be opened a nd a re-sale ordered,
unless the i)artitioner will undertake, upon
the re-sale, to bid the amount due on the
execution. Hazard v. Hodges, 2 C. E. Gr.
124.

4t)4. That the complainant has under-
stood that a sale was conducted fraudu-
lently ; that the defendants and others
specified were the wrong-doers, and that

they suppressed certain facts which ought
to have been made known, isjiot a suf-
ficient statement of the facts which con-
stitute the alleged fraud. It should appear
in what respect the sale was fraudulently
conducted, or what facts were suppressed
to the detriment of tVie complainant.
Small V. Bondinot, 1 Stock. 381.

465. .'>uch relief is always granted on
equitable terms. The purchaser in this

case was allowed the value added to the
property by the improvements erected by
him and the debts of his intestate, which
he had paid out of the money ari.sing from
the sale declared void, with interest from
the date of each payment, and was charged
with the rent or occupation value of the
premises from the time of the purchase,
less one-third during the life of the widow
of the intestate who liad conveved to hint
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her right of dower. Smith v. Drake, 8 C. E.

Gr. o02; Copper v. WcUh, Sax. 10; Mulford
V. Minch, 8 Stock. 10. Infra, U 470, 1230.

Supra, g 102.

(u) Staying proceedings at law.

400. The court of chancery will not in-

terfere to restrain proceedings at law,

where the law affords an adequate rem-
edy. Jackson v. Darcy, Sax. 194; Hopper
V. Lutkins, 3 Gr. Ch. 149; Winslow v. Hud-
son, C. E. Gr. 172. Supra, I 55.

407. Where the bill shows upon its face,

that the complainant has the legal title,

and a complete legal defence to an action

of ejectment, this court will not interfere

with the suit at law. Philhower v. Todd, 3

Stock. 54. Supra, | 309a.

408. The equity upon which the right to

an injunction to restrain proceedings at

law upon a note rests, being distinctl}- de-
nied by the answer, and the complainants
having a defence, which, if sustained at

law, would be good, and which he may
show in the action at law, injunction dis-

solved. Screw Mower and Reaper Co. v. Met-
ier, 11 C. E. Gr. 204 ; Yard v. Pacific Ins.

Co., 2 Stock. 480.

409. It is also a good ground for dissolv-

ing the injunction in such a case, that
there is great reason to believe that the
complainants' conduct towards the defend-
ant, in regard to the note, has been such
as to estop them from setting up their de-
fence in equity, against them. Ibid.

470. That a plaintiff in a suit at law to

recover moneys due upon certain notes
and checks, has assigned for full value a
mortgage given to him by the defendant
in that suit, and intended as collateral se-

curity merely, furnishes no ground for in-

junction to restrain the prosecution ot the
suit. The assignment would be a payment
pro taut0, of which such defendant might
avail himself in the suit at law. Hewitt v.

Knhl, 10 C. E. Gr. 24. See Dkhtor and
Crkditor, I 22.

471. A purchaser at a sale under a judg-
ment obtained in an actit)n against an
individual partner, was enjoined from pro-
ceeding in an action of ejectment against
the complainants (members of a lirm of
which such partner was one), who were in
possession of the premises claimed to be
partnership assets, and so decreed to be by
this court. The action in which the judg-
ment was obtained was commcmced after
the suit in which the premises were de-
clared to be partnership assets, was I)egun,
and a notice of lis pendens was tiled before
the commencement of that a(;tion. Held,
the defendant having iiad constructive
notice of complainants' claim (and, ap-
parently, actual notice, also), injunction
should l)e retained. Ettenhorough v. Bishop,
11 C. E. Gr. 202.

472. Where a cause is retained for the
purpose of final relief in equity, and no-
thing can be gained by permitting the
party to proceed at law, the injunction will

be continued. Mulford v. Bowen, 1 Stock.
797. Infra, Y{m).

473. A., who was keeping a tavern and
occupying a house and lands on one side
of the road, and a small strip on the other
side, on which were a well and stables used
by him for the purposes of the tavern,
agreed to sell the premises to B., knowing
that B. desired to purchase them for the
purpose of keeping a tavern there, and re-

presented to B. that his title covered the
stri]) on which were the well and stables.

A. did not own the strip. Under this re-

presentation B. entered into articles of
agreement for the purchase. An injunc-
tion was granted staying the further pro-
secution of an action at law brought by A.
against B. for not complying with the ar-

ticles ; though the deed to A., which was
referred to in the articles as containing a
description of the premises, was on the
table when the articles were drawn in the
presence of B. ; the bill alleging that B.,

confiding in the representations of A., did
not examine the deed. Washer v. Brown,
1 Hal. Ch. 81.

474. An action at law brought by the
payees against the personal representatives
of the maker of a negotiable note, valid
upon its face, given without consideration,
upon an agreement that it should be given
up to the maker upon a contingency
which has happened, will be perpetually
enjoined, and the note ordered to be de-
livered. Such relief would be given
without the express agreement to deliver
the note. Metier v. Metier, 4 C. E. Gr. 457.

475. An injunction will not lie to restrain
proceedings at law upon a note in the
hands of a bona fide holder, for valuable
consideration, on the ground of fraudulent
representations made by the payee to the
maker. Dougherty v. Scudder, 2 C. E. Gr.
248. Supra, 'i 215.

470. Where an administrator sells lands
of his intestate under an order of the
orphans court, and himself becomes the
purchaser, and pays money on accoimt of
the purchase, and makes improvements
on the land, if afterwards an ejectment is

brought by the heirs-at-law of the interstate,

the administrator may, under some cir-

cumstances, maintain his bill and enjoin
the proceedings at law, and have the
equities of the parties settled in this court
Mulford V. Minch, 3 Stock. 10. E.jectmkxt,

I 10. Supra, I 405.

47Ca. A suit by the administratoi- of a

deceased partner. A., upon a bond assigned
to his co-pai'tner, B., stayed, upon a sworn
bill by B., that A. was indebted to the firnf

at the time of the assignment, and that
the proceeds of said l)ond were to be
applied to such debts, and that B. had so
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applied them. M'illidDis v. Stevens, 1 Hal.
Ch. ll'.t.

^

477. Where a coniirej!;atioii has agreed
to allow a, credit to its pastor of $2000 on
a certain bond jj;iven by him to the corpora-
tion, aiul the trustees have accpuesced in

that ai;rcement. the pastor is entitled to an
injunction to restrain au action at law upon
the bond, and the trustees cannot, in such
a suit, thwart the wisluvs or deny the power
of their cestfds que trust. Worrell v. First

Presbyterian. Church, 8 C. E. Gr. 9C).

478. Under a reservation in a deed " of
the green grain in the ground," the vendee
was enjoined from prosecuting a suit

against the vendor for taking the grain
and straw. Hetidrickson v. Jvins, Sax.
5G2.

479. A debtor residing in New York made
an assignment, with preferences, for the
benetit of his creditors, such disposition
being legal in that state. As auxiliary to

such assignment, he also executed in due
form a conveyance to his assignees of land
in this state. The assignees having sold
the land tlius conveyed, it was subsequent-
ly levied on under judgment by certain
creditors, all of whom were non-residents
of this state. Upon a bill filed by the
purchaser, it was held that the proceedings
by such creditors should be perpetually
enjoined. Bentley v. Whittemore, 4 C. E.
Gr. 462, reversing, 3 C. E. Gr. 370.

480. The devisee of a mortgagor was
restrained from proceeding by ejectment
to recover the possession of that part of the
premises accidentally omitted from the
mortgage, and was decreed to release the
same to the purchaser. Waldron v. Letson,

2 McCart. 126.

481. A mortgagee was enjoined from,

proceeding on a bond where he agreed, in
consideration of a conveyance of the pre-
mises to him by the mortgagor, to stop all

proceedings on the foreclosure, and after-

wards sold the premises. Gibhy v. Hall,
May, 1876. Infra, \ 1419.

482. So, to restrain defendant from tak-
ing advantage of a release, contrary to

his agreement. Cregar v. Creamer, May,
1876 ; Martin v. Rir/hter, 2 Stock. 510.

483. A delay of six years, liowever oc-
casioned, in prosecuting a suit upon a bail

bond, of itself, constitutes no claim to

equitable relief bv injunction to restrain
the suit. Keron v. Coon, 11 C. E. Gr. 26.

Infra, ^ 1086.

484. That a dissolution of the injunction
to stay a suit at law, would leave the com-
plainant witl:iout remedy alone, affords no
sufficient reason for holding the injunction
till the hearing, when such want of remedy
consists in his liaving no valid defence to

the suit. Ibid.

485. The complainant filed his bill, and
obtained an injunction to stay a suit at
law against him, as the drawer of a prom-
issory note, upon the ground that it was

26

obtained from him by fraud, and that it

had Ijeen paid before it came to the hands
of the defendant, who received it after ma-
turity. Upon the coming in of the answer
denying the fraud, the injunction was dis-

solved. Held, that as the fraud was not
proved, the court would not hold the case
for decision upon the other ([uestion

—

w'hether the note was paid off before it

came to the hands of the holder, although
if such payment was made, the com-
plainant was not liable to pay the note.
Little v. Cooper, 3 Stock. 224.

486. P. F. G. in 1819, conveyed a mill-
site to H. W., with the privilege of over-
flowing other lands. In 1822, P. F. G.
leased for fifty years, to the devisees of H.
W. four acres of land adjacent to said mill-
site. In 1827, P. F. G. mortgaged all his
lands to E.M. In 1831, P. F. G. substituted
a deed for said deed and lease, to L. W.,
the grantee of H. W.'s devisees. The Tren-
ton Bank, as the assignee of the mortgag(!
to E. M., foreclosed the same, and sold un-
der a decree of this court. L. W. was not
made a party to the suit. The bank, with
full knowledge of L. W.'s rights, pi^rchased.
The bank sold to the defendant, Y., subject
to wliatever rights L. W. might have. The
bank would not have been i^ermitted to

treat L. W. as a trespasser; the grantee of
the bank, under the circumstances, enjoin-
ed from prosecuting a suit at law against
L. W.'s grantee for exercising his right un-
der the deed of P. F. G. to L. W^ of 1831.
3IcCall V. Yard, 3 Stock. 58.

487. A suit at law will not be enjoined
because of the refusal of tlie court to post-
pone the trial. Hamilton v. Dobbs, 4 C.
E. Gr. 227. Sujjra. | 388.

488. Wlien the facts are such as consti-

tute no defence at law, though properly
produced; if they are matters of wlricli a

court of law can talce no cognizance, and
such as are peculiarly within tlie province
of a court of equity ; there can be no ob-
jection to the bill on the ground that it

was not filed pending the suit at law,
and an injunction cannot be dissolved on
that ground. Quackenhush v. Van Riper,

Sax. 476. Supra, ? 54.

489. The design of restraining proceed-
ings at law by injunction out of equitj^ is

to prevent an unfair use being made of
the process of a court at law, in order to

deprive another party of his just right.

Smithurst v. Edmunds. 1 McCart. 408; Mil-

ler V. Ford, Sax. 358.

490. To authorize the interference of tlie

court, the complainant must show by his

bill the existence of a right, legal or equit-

able, and the danger of a deprivation of

that right. Ibid.

491. If he has lost his right by his own
laches and negligence, relief will be de-

nied. iJoughti/ V. Doughty, 2 Stock. 347.

Supra, U 30, 78, 119. Infra, V(/)(l).
493. Where a party is within the juris-
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diction of this court, so that on a bill prop-

erly filed here, this court has jurisdiction

of his person, although tlie subject matter

of the suit may be situated elsewhere, it

may, by the ordinary process of injunc-

tion and attachment for contempt, compel
him to desist from oommencing a suit

at law, either in this or a foreign state,

and of course from prosecuting one com-
menced after the bringing of the suit in

this court. Home Ins. Co. v. Howell, 9 C.

E. Gr. 238.

494. A purchaser under a foreclosure,

will not be enjoined from bringing eject-

ment to recover possession, at the suit of

a grantee by deed subsequent to the mort-

gage, pending a controversy over the

sui'plus. Van Valkenburgh v. Kahvjny Bank,
4 Hal. Ch.725; ,S'. C. Id. 560.

495. Injunction to stay proceedings on a

bond, the consideration of which was
alleged to be the pregnancy of the obligee

by the obligor, who alleged fraudulent

misrepresentation of the obligee. The
latter answ^ered denying fraud, &c. Injunc-

tion dissolved because the bill did not deny
intercourse with the obligee. Leigh v.

Clark, ?> Stock. 110.

49G. A., a purchaser at sheriff's sale

under a foreclosure, refused to take the

deed because of alleged misrepresentations

(jf the mortgagor as to the amount of
encumbrances. The property was resold,

and two and a half years afterward the

sheriff brought an action at law against A.

to recover the deficiency at the second
sale. A. was advised that a suit at law
would not lie, and the judge at the trial so

held. The supreme court held otherwise
and ordered a new trial. An injunction

to stay further proceedings at law, was
allowed. Simon v. Townsend, May, 1876.

See Supra, E 26G, 449.

497. Although, in the view of this court,

the right of the complainant to require the

company to make the crossing in question

was not released by giving the deed, yet as

the company had, by their plea at law,

set up a different construction, the

complainant was entitled to be protected
in this court against the hazard of a decision

at law sustaining such plea. Green v.

Morris and Essex JR.. R. Co., 1 Beas. 165.

498. The injunction which issued upon
the filing of the bill, was so far modified as

to ])ermit the defendant to proceed with
his suit at law, but restraining him from
setting up at the trial, any other construc-
tion of the contract than that adopted by
this court. Firmstone v. DeCamp, 2 C. E.

Gr. 317. See Weart v. Hoagland, 2 Zab.
517.

Supra, II 219, 223, Attachment, U 122,

130, Actions, III, Assignment for benefit
OP Creditors, I 41, Arbitration, | 126,

Corporation, ^ 116, 117, 240, In.tunction,
Waste.

(v) Trespass.

499. A court of equity will not interfere

by injunction, in a case of naked trespass,

where there is a full remedy at law. Ker-
lin V. West, 3 Gr. Ch. 449 ; Columbia Steam
Boat Co. V. Whildrin, July, 1829

;
Quacken-

bush V. VanRiper, 2 Gr. Ch. 350; McGee v.

Smith, 1 G. E. Gr. 462. See Brown v. Fol-

well, 3 Hal. Ch. 593. Sujwa, I 55.

500. The ancient doctrine of the court of

chancery was, not to interfere by injunc-

tion in cases of trespass, but to leave the

party to his legal remedy. The practice

of the court is now more liberal
;
yet in

cases of trespass it still expects a strong

case of destruction or irreparable mis-
chief to be presented. West v. Walker, 2

Gr. Ch. 279, 289 ; Shreve v. Black, 3 Gr. Ch.

177 ; Cornelius v. Post, 1 Stock. 196.

501. The rule formerly was that a com-
plainant, by stating an adverse claim to

the property, stated himself out of court.

This is not now the case to the same extent

as formerly; but where the complainant
by his bill discloses a claim on the part of

the defendant, and whence derived, he
shows that there is a conflict in the title,

and furnishes an additional reason why
the court should not interfere in matters
of trespass where no remediless injury

is likely to be sustained. Ibid. Supra,

I 58.

502. The late cases have so construed
this power as to emljrace trespasses of a

continuous or extraordinary charac-
ter ; and have gone upon the ground, that

the property to be protected was of pecu-

liar value, for the injury or destruction of

which a recompense in damages could not
be made. Scudder v. Trenton Del. Falls Co.,

Sax. 694; Southard v. Morris Canal Co., Sax.

518; VanWmkle v. Curtis, 2 Gr. Ch. 422;
Morris Canal Co. v. The Society, S:c., 1 Hal.

Ch. 203 ; Morris and Essex R. R. Co. v. Hiid-

son Tunnel Co., 10 C. E. Gr. 384 ; Johnston v.

Hyde, 10 C. E. Gr. 454; DeVeney v. Galla-

gher, 5 C. E. Gr. 33 ; Morris v. Hill, Oct. 1876.

But see Stevens v. Paterson R. R. Co., 5 C. E.

Gr. 126.

503. The injunction w^ould issue on alle-

gation that the trespassers were insolvent
and unable to respond. West v. Walker, 2

Gr. Ch. 279 ; Reed v. Cornelius, 2 Gr. Ch. 290;

Norcross v. Fisher, 2 Gr. Ch. 291; Kerlin v.

West, 3 Gr. Ch. 449 ; West v. Page, 1 Stock.

119; Bank of Chenango v. Cox, 11 C. E. Gr.

452; Morris v. Hill, Oct. 1876. Supra,

§40.

See Injunction, l{b). Waste.

(w) Waste.

504. There can be no doubt of the power
of this court to staj' the commission of

waste^by injunction ; it is constantly exer-

cised, and is necessary to the adniinistra-
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tion of justice. Southard v. J/o/vv'.s Canal
Co., Sax. 518; Scuddcr v. rrenton Del Falls

Co., Sax. an.
505. Tlie court will not interfere to stay

waste in cutting timber, where the com-
plainant by his own showing lias promoted
suits against some of the defendants to the
bill for cutting timber on the land where
the court are asked to stay waste, and has
never been able tt) succeed in obtaining
the verdict of a jury or a judgment of the
court, and has himself been prosecuted by
some of tlie defendants for a trespass on
the lands, and a verdict of $2000 rendered
against him, the complainant not alleging
that any of the defendants are insolvent,
or unable to respond to any amount of
damages he mav have sustained. West v.

Page, 1 Stock, lio.

506. What constitutes Avaste is properly
a question of law, and the facts which
constitute it ought to be passed upon by a
jury. A court of equity will not interfere
with or restrain a suit for that object. Van
Syckel v. Emery, 3 C. E. Gr. 387 ; Palmer v.

Casperson, 2 C." E Gr. 204. Supra, g 82.

507. Whetlier tlie estate of a reversioner
is vested in such manner as to entitle him
to sue for waste, and wliat shall be the
rule of damages, are questions proper to

be determineil in the courts of law. Ibid.

508. On bill for partition, injunction
granted, restraining the party in possession
from committing waste by cutting timber.
Obert V. Obert, 1 Hal. Ch. 397 ; Coffin v. Lo-
per, 10 C. E. Gr. 443.

See Adverse Possessiox, § 15, Injunc-
tion, 1(c), Waste.

(x) Wills.

509. In a case of spoliation of a will,

equity lias jurisdiction, and the Avill may
be established in this court. Bailey v. Stiles,

1 Gr. Ch. 220, 2 Gr. Ch. 245.

510. On a bill tiled to establish a will de-
vising real estate, the court may grant re-

lief either by making an injunction per-
petual, restraining the defendants from

|

prosecuting any suit to disturb the com-
i

plainants in the possession of their respec-
;

tive tracts, or by directing a release on
the part of the defendants of all their right
in said lands to be made to the complain-

t

ants, or by a decree. Ibid.

511. A will may be established upon
j

satisfactory pi'oof of its destruction, and I

of its contents or substance. Wyekoff v.

Wyckoff, 1 C. E. Gr. 401.

512. Allegations of fraud in procuring
probate of will, and of existence of another
will, must be clearly established by the

,

proofs Fritts v. Dencmberger, 1 Beas. 129.

Supra, §1 104, 368. See Wills. !

Supra, I 868. Infra, B 1144, 1327, 1386.

III. Parties.

(a) Who are necessary.

513. It seems that the rule requiring all

the parties in interest to be before tlie

court, is to b(> regarded rather as a rule ol

convenience ; and where the legal right is

entirely technical, and no beneficial pur-
pose can be answered by enforcing the
rule, it will not be followed. Parker v.

Stevens, 2 ih\ Ch. 56; Willink v. Morris Ca-
nal Co., 3 Gr. Ch. 377.

514._ Where it is the interest which the
court is considering, and the owner merely
as the guardian of that interest, and others
are present, who, with reference to that
interest, are equally certain to bring for-
ward the entire merits of the question, the
object is satisfied for which the presence
of the actual owner would be required.
Sweet V. Parker, 7 C. E. Gr. 453.

515. All parties in interest in the subject
matters of a suit, and who are necessary to
the protection of other parties to the
suit, are necessary parties. Hicks v. Camp-
bell, 4 C. E. Gr. 183 ; Pence v. Pence, 2 Beas.
257.

516. Every one is a necessary party to a
bill, whose joinder is necessary to the set-
tlement of the complainant's rights. But
a defect of parties is not necessarily a rea-
son for dissolving an injunction. Irick v.
Black, 2 C. E. Gr. 189.

517. Individuals entitled to the fund,
and interested in taking the accounts
which constitute it, are necessary parties
to the suit. Keeler v. Keeler, 3 Stock. 458.

518. A decree should be conclusive upon
all parties interested, and all such per-
sons should be parties. Ibid.

519. The multiplication of parties
should be avoided whenever they have no
interest at stake in [the cause. ' Bruen v.

Crane, 1 Gr. Ch. 347.
520. A person who has an interest in

property which is the sul)ject matter of a
suit, is not a necessary or proper party if

his interest cannot, in any way, be attected
by the result. But if it is 'necessary to
have such person in court to settle all or
part of the questions in controversy be-
tween the parties, he is a necessary party
to the suit. The general test is the in-
terest of such person in the object of the
suit, sometimes called its subject, in con-
tradistinction to subject matter. Van Keu-
ren v. Mclaughlin, 6 C. E. Gr. 163.

521. No person is a necessary party
against whom the complainant is entitled
to no relief, and as against whom, at the
hearing, the bill must "be dismissed. Ibid.

522. A person against whom a decree
cannot be had, should not be made a party.
Vanderpool v. Davenport, 2 Gr. Ch. 120.
523. The general rule, that all persons

who have an interest in the decree must
be made parties, has its exceptions, and
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will be controlled and regulated in the
discretion of the court. StillweUy. McNeely,
1 Gr. Ch. 305.

524. On the foreclosure of a mortgage
given by a tenant for life, the remainder-
man is not a necessary party. Wilkins v.

Kirkhride. Feb. 1876.

524a. On an injunction at the suit of a
mortgagee of a tenant for years, to restrain

the landlord fi-om selling the goods cover-

ed by the mortgage, under distress for rent,

the landlord must be made a party.

Schalk V. Schmidt, 1 McCart. 268.

5246. If the owner be not a party, the

equity of redemption is not affected by the

decree. Brundred v. Walker, 1 Beas. 140.

525. Where the fund is in the.hands of a

trustee for the life of the parent who takes

a life interest, and her children, the prin-

cipal upon her death, and, in a suit atlect-

ing such fund the trustee and parent are
defendants, an objection taken at the hear-
ing for want of parties because the chil-

dren have not been joined as defendants,
will not prevail. The interest of the chil-

dren has been protected by their repre-

sentatives. Sweet V. Parker, 7 C. E. Gr.

453.

526. The defendants Loomis and Lyman
took a conveyance from the corporation
of the mortgaged premises, absolute on its

face, but subject to a separate agreement
signed by them and others, that they would
hold said premises for the benefit of them-
selves and such of the parties to said agree-

ment as should pay, pro rata, for the pur-
chase, according to their respective inter-

ests. No trust ai>pearing on the fiice of
the conveyance to Loomis and Lyman,
and it not appearing in any way that the
others had contriijuted to the purchase
and thereby become interested. Held, that
the latter need not be made parties to the
suit. Van Hook v. Somervilk Co., 1 Hal. Ch.
633.

527. ^^^rere an insured whose buildings
have been burned by the negligence of a
railroad company, proceeds in equity,
neither the insured nor the railroad com-
pany is a proper or necessary party to a
suit against the other ; and in no way are
they jointly liable so that a decree could
be matle. or a judgment given against both.
Monmouth Ins. Co. v. Hutchinson, 6 C. E. Gr.

107. Infra, | 573.

528. In a suit by the insurance company
against the railroad company, the insured
woiild be a proper, if not a necessary party.

Ibid.

529. A complainant maj' properly make
every one a party who is a participator in

the fraud; he has a right to do tliis for

the purpose of discovery
j
and the general

rule is, that he has a right to hold his in-

junction until he obtains that discovery.
Mobinson v. Davis, 3 Stock. 302.

530. A party beneficially interested in

a contract may maintain a suit in equity

in his own name to enforce such rights,

though he be not a party to the instrument
creating them. Burleiv v. Hillman, 1 C. E.
Gr. 23.

"
Infra, § 661rt.

531. The construction of the agreement
was held to be, that the lo.ss which should
accrue, either from the deficiency of the
mortgaged premises or from inability in

any of the parties to the agreement to pay
their full proportion of the deficiency,
should be borne equally by such of the
parties to the agreement as should be able
to l)ear an equal proportion of such wliole
loss with each of the complainants; and
that, therefore, all the parties to the
agreement, other than the complainants,
should have been made parties defendants
in the bill. Black v. Shreve, 3 Hal. Ch. 441.

Infra, I 541.

532. To a common bill for the specific
performance of a contract of sale, the
parties to the contract are the only proper
parties. Bacot v. Wetmore, 2 C. E.Gr. 250.

533. All the purchasers who have as-

sumed the payment of a mortgage on a lot,

are proper, but not necessary parties to a
suit to foreclose the mortgage. Pruden v.

Williams, 11 C. E. Gr. 210.

534. On a mechanics" lien, the owner
alone is to be made a party. Tompkins v.

Horton, 10 C. E. Gr. 284.

535. Where the new matter charged in
a supplemental bill does not aftect the
rights or interests of a mere formal party
to the original bill, it is not necessary to

make him a party to the supplemental
bill. Allen v. Taylor, 2 Gr. Ch. 435.

See Ab.^tement, 11(6), Appeal, |g 24-29,

61-65, Attokxey, § 55. Svpra, U 202-210,

247, 486.

(b) Want of, or misjoinder.

536. Want of. A decree caimot be made
as to any who are not parties to the suit.

Armstrong v. Armstrong, 4 C. E. Gr. 357.

Infra, |§ 588, 1458, 1485.

537. A person whose interest existed at

the commencement of the suit, will not be
bound by the proceedings, unless he be
made a party. Haughwout v. Murphy, 7
C. E. Gr. 531.' Infra, U 672, 691.

538. A bill is not demurrable for want of
proj^er parties, when all the persons whose
rights are to be aft'ected by the decree are
joined. Swedesborough Church v. Shivers, 1

C. E. Gr. 453.

539. Where a bill is defective for want
of proper parties, the appropriate remedy
is a demurrer, or an objection at the hear-
ing for want of parties, and not a petition

to be admitted to defend the suit. Melick
V. Melick, 2 C. E. Gr. 156. Infra, | 576.

540. A general demurrer will not lie,

where the demurrant is a proper party,

though no relief can be had against him.
Dorsheimer v. Rorback. 8 C. E. Gr. 46, 10 C.
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E. Gr. olG ; MHIn- v. Janiiacm, C. E. Gr. 41

;

S. C, 11 C. E. Gr. 404.

541. Uiuler a general (Icinurrer for want
of equity, a demurrer ore tenus may be
made for want of parties. Stillwe'll v.

M'Neeh/. 1 Gr. Cli. 805. Infra, ? 9SS.

542. If, upon the true construction of

an agreement set out in the l)ill, suh-

.seribers to it who arc not made defendants
sliould liave been made defendnnts, the

defeet of parties m:iy be taken advantage
of by demurrer, though the complainant,
in his bill, has put a construetion on the

agreement which would make it unneces-
sary to make such subscribers defendants.

Black V. Shreeve, 3 Hal. Ch. 441. Supra, |

531.

543. After a demurrer for want of parties

was sustained, leave was given to amend
by adding parties. Plumley v. Plumley, 4

Hal. Ch. 511 ; Seyvioitr v. Long Dock. Co., 2

C. E. Gr. 169 ; Heed v. Beed, 1 C. E. Gr. 248;
Melick V. Melick, 2 C. E. Gr. 156. Infra, U
702, 736.

544. An objection to the competency of

the complainant to maintain his suit, by
reason of his failure to join with him an
alleged necessary party, cannot avail a
defendant, (who has proceeded to hearing
upon bill and answer), without making
proof of the interest of such party in the

subject matter of the suit. Van Dyke v.

Van Dyke, 11 C. E. Gr. 180.

545. When it appears, at any time before

final decree, that a person not made a

party is a necessary party to the suit,

courts of equity will, of their own motion,
arrest the proceedings, that such person
maj' be made a party. Van Keuren v. Mc-
Laughlhi, 6 C. E. Gr. 163, 379 ; Seymour- v.

Long Dock Co., 2 C. E. Gr. 169.

546. Even in the court of appeals.
S. a Id. 379 ; Berryman v. Graham, 6 C. E.

Gr. 370. Contra, Neio Jersey FrankUnite

Co. V. Ames, 1 Beas. 507 ; ddler v. Tuttle, 4
C. E. Gr. 549. See Amendments, | 184,

Appeal, g? 40, 41.

547. A supplemental bill is proper to

bring in as a party a person who has
acquired an interest in the controversy
after the commencement of the suit, as

assignee or successor to an original defend-

ant, although such assignee or successor

will, in general, be bound by the decree
and proceedings. Williams v. Winans, 5 C.

E. Gr. 392.

548. But when such person is made a

party by supplemental bill, whether tiled

by himself or the complainant, he comes
before the court in the same plight and
condition as the former party, is bound by
his acts, and may be subject to all the costs

and proceedings from the beginning of the

suit. It is merely a continuation of the

original suit, and whatever evidence was
properly taken in the original suit may be
made use of in both suits, though not
entitled in the original suit. Ibid.

549. The fact that heirs are also bona fide
ci'editors of the vendee, however it may
strengthen their claim to equitable relief,

cannot aid the defect in the bill for want
of parties. Downing v. Risley, 2 McCart. 93.

550. It is not competent for the com-
plainant, who lias omitted to make R. a
party, to [jresent that fact as an objection
to the e(iuitable protection asked for by tlie

defendant, M. Woodruff v. Depne, 1 Mc-
Cart. 168.

551. Where the answer of one of several

defendants objects to a bill for want of

proper parties, and tiie controversy as to

that defendant is settled before the final

hearing, the objection will be disregarded.
Booraem v. Wells, 4 C. E. Gr. 87.

552. So, where a lunatic, who was a
necessary party, but omitted, dies, pend-
ing an objection for want of parties, it is

not a fatal defect as to the other defend-
ants. Harrison- v. Rowan, 4 Wash. C. C.

202, 208.

553. It is sufficient excuse for lach-es in

not applying for leave to amend an original

bill to bring into court a necessary party,

that counsel supposed no amendment was
necessary ; and the court will not, as of

course, dismiss such original bill, but may
permit the complainant to proceed there-

on. Stover V. Wood, 11 C. E. Gr. 56.

554. An objection for want of parties

may be taken at the final hearing. Camp-
bell V. Zabriskie, 4 Hal. Ch. 738; Dunn v.

Seymour, 3 Stock. 220, 221. [Rev. Chancery,

H2].
555. An objection for want of proper

parties taken at the hearing will not pre-

vail, unless such parties are necessary to

the final determination of the cause. Van
Doren v. Robinson, 1 C. E. Gr. 256 ; Clymer

V. James, July, 1827.

556. The non-joinder of parties, whose
absence simply renders the defendant lia-

ble to a revival of the litigation, cannot, as

a general rule, be taken advantage of at

the final hearing. Voorhees v. Melick, 10 C.

E. Gr. 523 ; Cutter v. Tuttle, 4 C. E. Gr. 549.

557. On final hearing, permission given

to amend by consent, by adding neces-

sary parties within ten days, and before

signing the decree. Reed v. Reed, 1 C. E.

Gr. 248.

558. Complainant allowed ten days to

amend his bill, by making the residuary
legatee a defendant, if he so elect; other-

wise, leave given to the legatee, within

tliirty days thereafter, to appear and an-

swer'the bill in its present form. Melick v.

Melick, 2 C. E. Gr. 156.

559. Misjoinder. Two complainants

with distinct causes of action, alleging dis-

tinct injuries cannot unite in the sanie bill.

To authorize them to join as complainants,

their cause of action must be the same,

the injury the same, and they must be en-

titled to the same remedy. Plum v. M(nris

Canal Co., 2 Stock. 256.
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560. The c(.>iirt will not permit several

plaintiftis to demand by one bill, several

matters perfectly distinct and uncon-
nected, against one defendant; nor one
plaintili'to demand several matters of dis-

tinct natures, against several defendants.
MarseUs v. Morris Canal Co., Sax. 31 ; Em-
ans V. Wortman, 2 Beas. 205 ; Terrill v. Craig,

Vreeland v. Dorenius, and State Bank v.

Reeder, April, 1827. See Eule 152.

561. A bill tiled by the owners of dis-

tinct lots of land, having no common in-

terest, to enjoin a nuisance common to

all the land owners, but each complainant
seeking relief for special injury to his own
property, is demurrable for misjoinder of

parties. Hinchnian v. Paterson E. R. Co., 2

C. E. Gr. 75; Morri.^ and Essex R. R. Co. v.

Prudden, 5 C. E. Gr. 530. But see David-
son V. Isham, 1 Stock. 186.

562. A judgment and execution creditor

cannot unite with a general creditor. Hag-
gerty v. Nivon, 11 C. E. Gr. 42; Fleischman
V. Young, 1 Stock. 620, 622. See Annin v.

Annin, 9 C. E. Gr. 184.

563. An original bill was filed by E. E.,

as executrix, and also a devisee in trust,

under the will of M. E. deceased, which
the defendant answered. Upon the death
of the complainant, a bill of revivor and
supplement was filed by J. P., stating him-
self to be executor and devisee in trust

under the will of the said M. E., and also

administrator of tlie said E. E., deceased;
which was demurred to for multifarious-
ness. But the bill of revivor correspond-
ing with the original bill, and bringing be-
fore the court the persons representing the
parties to that bill, and it not apjjearing
that the complainant relied on the supple-
mental matter, or any claim he might
have as devisee in trust. Held good. Pelle-

treau v. Rathbone, Sax. 331. See Hoyt v.

Howell, 4 Hal. Ch. 326.

564. A bill filed by a legatee or next of
kin against an administrator of an intes-

tate and his surviving partner, praying for

a settlement of the partnership accounts,
and that the surviving partner may account
to the complainant for the rents and profits

;

of real estate owned by him and his de-
ceased partnei', is multifarious. Harrison
V. Righter, 3 Stock. 389.

565. A bill cannot unite a devisee, and
two purchasers from the grantee of an ex-
ecutor. Crane v. Fairchild, 1 McCart. 76.

566. Where the complainant, as next of
kin, calls upon the defendant, wdio is the
perst)nal representative of the intestate, to
answer in that capacity, and as an heir at
law calls upon the defendant to account >

for the rents and profits, the bill is multi-
farious. Van Mater v. Sickler, 1 Stock.
483.

567. The sureties of an administrator
cannot be joined with the representatives
of such administrator. Rorback v. Dor-
sheinier, 10 C. E. Gr. 516.

568. A bill is not demurrable for multi-
fariousness on the ground of misjoinder of
several complainants, where either of them
would not be entitled to proceed sepa-
rately for relief without making the others
defendants. Hicks v. Campbell, 4 C. E. Gr.
183.

569. A mortgagee, who has dismissed a
bill which he had exhibited in his own
name for the foreclosure of his mortgage,
and to which the mortgagor had set up
the defence of usurj', and by collusion with
another mortgagee has caused a new suit

to be instituted, and himself made defend-
ant, has no right to object that he is made
a party unnecessarily, or brought into court
against his will, and is therefore entitled
to a decree for the amount due upon his
mortgage. Such mortgagee is in truth the
actor, seeking under color of the com-
l^lainant's rights, to deprive the mortgagor
of the protection of the statute against
usurious claims. Vanderveer v. Holcomb,
2 C. E. Gr. 87, 547.

570. A defendant cannot demur to a bill,

merely because other persons are im-
properly made defendants to the suit. The
objection can only be taken by the parties
themselves. Miller v. Jamison, 9 C. E. Gr.

41 ; Spaulding v. McGovern, 10 N. B. E. 188.

571. As a general rule, objection on the
ground of misjoinder should be made by
demurrer. Hinchman v. Paterson H. R. R.
Co., 2 C. E. Gr. 75; Veghtex. Raritan Water
Poiver Co., 4 C. E. Gr. 142.

572. Whether the executor of a deceased
co-obligee should be joined with the sur-
viving obligee as complainant, or be made
a party defendant to the suit, is a question
of form, and should be raised upon de-
murrer. Freeman v. Scofield, 1 C. E. Gr. 28.

573. When the suit is by bill against both,
if the only prayer were for a decree for the
payment of the money, a demurrer would
be sustained for the misjoinder. But under
the general prayer for relief, the bill Avill

be retained to give such equitable relief as

the facts may warrant. Monmouth Ins. Co.

V. Hutchinson, 6 C. E. Gr. 107. Supra, I 527.

574. The objection to such misjoinder
may be taken by demurrer, but it consti-

tutes no ground for dissolving an injunc-
tion, if one has been granted. The bill

may be amended afterward without pre-

judice to the iniunction. Johnson v. Vail, 1

McCart. 423.
-'

575. An objection on the ground of mis-
joinder of comjjlainants, cannot prevail at

the final hearing. Lyman v. Place, 11 C. E.
Gr. 30; Freeman v. Scofield, 1 C. E. Gr. 28;
Veghte v. Raritan Water Power Co., 4 C. E.
Gr. 142. See Fisher v. Rutherford, Bald. C.

C. 188.

See Abatement, ^? 7, 10, 2.5. 27-29, 32, 68-
73. Supra, U 206, 210. Infra, U 627, 686,

804, 805, 1115, 1189, 1308. Assignment for
Benefit of Creditors, | 38, Bonds, U 72, 74.
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(c) Particular parties.

(1) Asuif/nees.

570. Wliere Ji party luis acquired an in-

terest in the matter in controversy after

the commencement of the suit, by act of
law, as in erases of an assignee in bank-
ruptcy or insolvency, it is necessary, in or-

der to bind such person, tliat he sliould

be made a i)arty by supplemental bill.

In otlier cases it may be exj)edient, but is

not necessary. Willianis v. Winans, 5 C. E.
Gr. 392, case reversed, 7 C. E. Gr. 573 ; Wil-

link V. Morris Canal Co., 3 Gr. Ch. 377. Su-
pra, § 539.

577. Where the assignment of a judg-
ment, constituting a hen on mortgaged
premises, is absohite, the assignor is not a
necessary party to a bill for foreclosure.

Brtcen v. Crane. 1 Gr. Ch. 347.

57S. If the a.ssignment of a mortgage is

conditional, the mortgagee is a necessary
party. Milter v. Henderson, 2 Stock. 320.

579. Case reversed because an assignee
was not made a party. McLaughlin \. Van
Keuren, 4 C. E. Gr. 575.

See Assignment for the Benefit of
Creditors, §§ 39, 45-47, Bonds, ^. 77, Supra,

^ 547, Infra, ^^ 587, 683, 695-699, 703, 759,

768, 834.

(2) Corporations.

580. See Corporations, U 97, 249-2(;().

(3) Debtor and creditor.

581. Debtors to the testator may be made
parties, to reach assets in their hands.
Goble V. Andruss, 1 Gr.^Ch. 66.

582. This is a privilege, given to a com-
plainant in the court of chancery, to go
beyond the party legally bound, to reach
assets out of which his debt ought to be
paid. But if such persons have no assets,

and there be no other special ground as-

signed, they are not pr(.)per parties. Ibid.:

Harri.son v. Righter, 3 Stock. 389.

583. A creditor hokling no judgment or

other lien upon property, a mortgage
whereon is sought to be foreclosed, but
whose only claim is upon an award by
which the mortgagor was adjudged to

owe him several thousand dollars, is not a
necessary party to the l>iU tu foreclose, and
cannot be admitted to defend the suit, upon
petition. He could not properly be made
a defendant. It does not aiiect the case,

that the submission provided that unless

the mortgagor should pay the amount
which should be awarded within a time
limited, or give a mortgage to secure its

payment, that the submission might be
made a rule of court. Case distinguished

from Melick v. Melick, 2 C. E. Gr. 156

Jones V. Winan.'i,') C. K. Gr. 96, 7 C. E. Gr.
573, 581

.

584 The administrator of an intestate is

not a necessary or proper party to a bill

for partition l)etween the heirs of the real
estate of tlie intestate, although his perso-
nal estate may be insufficient to pay his
del)ts. Spcer v. Speer, 1 McCart. 240.

5K5. In suits by a legatee, next of kin or
creditor, against an executor or adminis-
trator, a debtor of the deceased is a proper
party where a special case is made show-
ing that there is a propriety in departing
from the general rule, in order to afford the
complainant adequate relief. When there
are unsettled accounts with a surviving
partner of the deceased, it is a special case,
and an exception to the general rule, and
such partner is a proper party, in order to
take an account of the personal estate en-
tire. Harrison v. Righter, 3 Stock. 389 In-
fra, 'i

617.

586. Ordinarily, it is not necessary to

make debtors of the decedent parties to

a bill against the executor by creditors or
legatees. But when there is collusion al-

leged or suspected between the executor
and the debtors, or he refuses to collect

the debts, they are proper parties ; and in

case of a charge upon real estate, the heirs
or devisees are proper parties with the
personal representatives. Evans v. Evans,
8 C. E. Gr. 71 ; Dorsheinier v. Rorback, 8 C.

E. Gr. 46, 10 C. E. Gr. 516.

587. As a general rule, any party whose
rights are injuriously ati'ected by a fraud,

may have relief in a court of equity. A
creditor, under an assignment, may in-

stitute a suit in this court against tiie as-

signees for a fraud in the execution of
their trust, although he did not exhibit his

claim under the assignment, if he can show
that the fraud atiects his rights. Hays v.

Doane, 3 Stock. 84.

588. Where there were executions against
the Clinton Co. and the Hamburg Co., and
by a fraudulent combination between them,
a fair sale was prevented, on bill to set it

aside. Held, that no decree could be made
against the Clinton Co., because they had
not been made parties. Hamburgh Co. v.

Edsall, 1 Hal. Ch. 249.

589. A creditor at large, or before
judgment having no specific lien on his

debtor's property, is not entitled to the in-

terference of equity, by injunction, to pre-

vent the debtor from disposing of his prop-
erty in fraud of his creditor. Sivayze v.

Swayze, 1 Stock. 273; Robert \. Hodges, 1

C. E. Gr. 299; Oakley v. Pound, 1 McCart.

178 ; Holdrege v. Gtvynne, 3 C. E. Gr. 26

;

Green v. Tantum, 4 C. E. Gr. 105, 574, 6 C.

E. Gr. 364.

590. A bill filed by a creditor of a firm,

to restrain an execution creditor of an in-

dividual partner from enforcing his lien

upon the partnership property, forms no
exception to the general rule. Mittnight v.
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Smith, 2 C. E. Gr. 2r)'.i ; Bhickwcll v. Rankin,
I) Hal. Ch. loo. Contra, Vonnu v. Frin;

1 Stock. 405. Stipni, i 1S;>.

r>91. A partner calling on a co-iiartiK?!'

to account is an exception. Dcvcney v. Ma-
li onry. 8 C. E. Gr. 247.

593. A judgment and execution cred-

itor may ciuestion in this court the vaHdity

of an antecedent judgment at law. Edgar
V. CU'veiKjcr, 1 Gr. Ch. 258; Disborongh v.

Oiitcalt, Sa.x. 298; Dunham v. Cox, 2 Stock.

437 ;
Wilson v. Gray, 2 Stock. 323. Supra,

U72.
594. Or, a creditor by judgment recov-

ered in the circuit court of the U. S. for N.
.1., or hi.s a.ssignee. Vanderveer v. Stryker,

4 Hal. Ch. 175.

595. A foreign judgment creditor, who
has ol)tained no judgment in this state, and
has no attachment or other lien upon his

debtor's lands here, cannot maintain a suit

to subject such lands to the ])ayment of

his debt. Davis v. Dmu, 11 C. E. Gr. 43G.

59(). Three creditors had obtained judg-
ments in a justice's court, against the same
defendant, the judgiuents, with the costs

thereon, amounting, together, to .f103, and
had issued executions thereon, which were
all returned "no Tgoods." Held, that they
might unite as complainants in a bill to

set aside a fraudulent transfer of personal
property that might be reached by execu-
tion. Lore V. Getsinger, 3 Hal. Ch. 191,

case reversed. Id. 039.

597. Or, liave a fraudulent conveyance
removed. Cook v. Johnson, 1 Beas. 51

;

Broivn v. Fuller, 2 Beas. 271 ; Hecht v. Koe-
qel, 10 C. E. Gr. 135. Infra, M 675, 076.

598. Where the design of a creditor's bill

is to declare the property of a defendant
subject to the lien of any of the attaching
or judgment creditors, all the creditors
iiaving liens upon the property are en-
titled to be lieard and have their liens pro-
tected. Voorhees v. Reford, 1 INIcCart. 155.

599. A creditor whose remedy at law has
been exhausted, may tile a bill in equity,
for his own benefit—without joining as par-
ties other creditors standing in the same
situation—so far as resjiects property on
which no creditor has obtained a lien by
judgment or execution at law. Annin v.

'Annin, 9 C. E. Gr. 184.

600. Where a judgment creditor tiles a
bill in equity to obtain aid in enforcing the
payment of his judgment at law, it is no
ground of demurrer that other creditors,

not in equal degree, are not made par-
ties to the bill. Way v. Braqaiv, 1 C. E. Gr.
213.

601. A purchaser under such judgment,
n)ay file si bill. Sin.iih v. Espy,l Stock. 100;
Nat. Bank of the Metropolis v. Sprague, C.

E. Gr. ^^8] Thompson \. Engle,Z Gr. Ch.
471.

602. A suit brought l)y a creditor, under
the statute, nuist be brought for himself
alone, and not for himself and such other

creditors as may join therein The relief

given is for the creditor who pursues the
statute; no others are entitled to share
with him tlie benefits of the proceeding
until he is satisfied. Whitney v. Rohhins,
2 C. E. Gr. 360.

603. A creditor may be relieved against
a decree obtained by mortgage and judg-
ment creditors, and kept on foot for the
benefit of the debtor. Robinson v. Davis, 3
Stock. 302.

004. A receiver, appointed under the
act to prevent fraudulent trusts and as-

signments, (that act not conferring on liim
sucli riglit), has no power to impeach a
grant made by the debtor in fraud of cred-
itors. Higgins v. GiUesheiner, 11 C. E. Gr.
308.

See Assignment for Benefit of Credi-
tors, § 70, Attachment, H 120, 121. Cor-
POR.^TIONS, ? 255. Supra, I 549. Lifra, J

620.

(4) E.vecutors and administrators.

605. In suits brought by executors, the
rule in equity is, tliat only the executors
who have proved the will nuist be par-
ties. An executor who has renounced
need not be joined as co-plaintiff. Rine-
hart V. Rinehart, 2 McCart. 44.

600. Tire rule, that an executor wlio has
not proved the will cannot be sued at law
b}^ his co-executors wlio have proved the
will, for funds of the estate wliich have
come to his hands, is not founded upon a
very satisfiictory reason, and does not pre-
vail in equitv. Marsh v. Oliver, 1 McCart.
259.

(507. Executors of a mortgagee, stand-
ing in the place of tlie testator, have an
interest in the controversy ; the mortgage
is in their hands, and they have a right to

come into this court, to be satisfied the
amount of it, out of the property bound by
it, or its proceeds. Copper v. Wells, Sax. 10.

608. Query. If probate was granted with-

out the state. Ibid.

609. If one of several joint mortgagees
dies, his representatives must be made
parties to a bill afiecting the rights or
interests of tlie mortgagees. Such bill

cannot be filed by or against the survivors

onlv. Smith v. Trenton Del. Falls Co., 3 Gr.

Ch*505.
010. Where a mortgage is given or as-

signed for the payment of a debt due to

two or more jointly, on a l)ill to foreclose

filed by the surviving obligee, the executor
of a deceased co-obi igee need not neces-

sarilv be joined as a complainant. Free-

man x. Scofield, 1 C. E. Gr. 28.

611. When there are conflicting claims
between the parties in interest in the
mortgage debt, the surviving obligee ma)^
tile the bill in his owai name, and make
the executor of the deceased co-obligee a
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defendant. Ibi(f.; Lippiiwoft v. Stokrs, 2
Hal. Ch. 122.

612. Query. Can relief be had in thi.s

court against the representatives of t)ne of
two joint debtors, without niakinj; the
other joint debtor a party, and showiui^- by
a return oi' vulla hoini. that the money could
not be recovered a<<ainst her at law. Hazcn
V. Durlincj, 1 Ur. Ch. 184.

613. It seems, that where the l)i]l charges
that one of two joint debtors is insolvent,
the court, especially in favor of a surety,

will sustain the bill against the representa-
tives of the other. Ibiil.

614. A complainant in a suit for tlie

mere purpose of recovering a legacy, is

not bound to make the representatives of
a deceased co-executor, parties, when lie

expressly charges that all the assets of the
testator are in the hands of the surviving
executor; but such representatives are
proper parties whenever such co-execu-
tor is charged with having assets, or when
fraud, or collusion is charged between the
executors, or in a case of insolvency.
Goble V. Andruss, 1 Gr. Ch. 6().

615. Husband and wife gave a bond and
mortgage on the property of the wife to

secure the bond. The husband died. On
a bill to foreclose the mortgage, neither
the heirs at law nor tlie personal repre-
sentative of the husband are necessary
parties. Somerset Building Association v.

Camman, 3 Stock. 3S2.

616. Although there may be involvetl

an account of the property of a decedent,
and of her debts, if it appears by the
proofs and admissions of the parties that
all the property came to the possession
of the defendant, that the debts have been
paid, and that no person is interested in

the estate but the parties to the suit, it is

not necessary to have a personal repre-
sentative of the decedent before the court
as a partv. Hooper v. Holmes, 3 Stock.
122.

617. A creditor of the testator, or intes-

tate, need not make anylaody but the
personal representative a party in a bill to

recover his debt; but if there are any
persons who have possessed the estate, or
an\' debtors of the deceased in collusion
with the representative, the creditor may
make them parties, and follow the assets,

and demand an account against them.
Harrison v. Riqhter, 3 Stock. 389. Supra,

I 585.

618. The representatives of a co-execu-
tor are not necessary parties, in a bill

against the survivor for settlement and
distribution. Dehart v. Dehart, 2 Gr. Ch.
471.

619. This bill w^as properly filed by the
present complainants, who are the execu-
tors of the surviving executor of tlie testa-

tor, and are therefore the executors of the
will of testator. It was not necessary,
however, that the bill should have been

fded by the com])lainants ; it might with
propriety have been tiled l)y those claim-
ing the fund under the limitation over.
Annin v. Vandoren, ] McCart. 135.

620. Where complainant died before a
decree for redeeming liuids which had been
devised, was sign(>d in his favor. Held, that
the heirs-at-law were the proper persons
to revive, and that the executor and the
persons interested in the personal estate
under the will should be made parti(>s.

Lanning v. Cole, 2 Hal. Ch. 102. See Mid-
mer v. Midmer, 11 C. E. Gr. 299, 300.

621. The executors of the original com-
plainant are not nece.ssary parties to a
bill of revivor, although by will they
were directed to prosecute the suit, if as

I executors, they have no interest in the
subject matter or in the event. Peer v.

Cookerow. 1 McCart. 361. See Ab.vtement,
Uib).

<j22. The defendant did not take his title

(hrecth' from the vendor, but from one S.

P. M., to whom the vendor made title, and
who was originally a party to the bill, but
died pending the suit. It appeared, how-
ever, that S. P. M. was a mere trustee for

the defendant. Held, that the conveyance
by S. P. AJ. to the defendant was a mere
execution of the trust, and that it was

' unnecessary to make the representatives
of S. P. M. parties to the suit. Downing v.

RLsley, 2 McCart. 93.

623. One of the subscribers to the agree-
ment [Supra, I 531) had died, after the
amount of the deficiency was ascertained,

leaving a will of which C., D. and E. were
appointed executors. C, in his individual
capacity, was a complainant in the bill,

and D. and E., tlie other two executors,

were made defendants as sucli executors.

Held, that it was not necessary that C.

should be made a defendant as one of the
said executors. Black v. Shreeve, 3 Hal.
Ch. 441.

624. By agreement under seal B. agreed
to sell to A. a tract of land which, the
agreement said, B. had bought of C, and
for which D., by agreement between him
and C, was to make a deed to C. ; and B.

undertook to procure and make title to A.
D., afterwards, made a deed for the land
to E. A. filed a bill against E. alone, pray-
ing that his title might be established, and
for possession and account of rents and
profits. Held, that the representatives of

D., who was dead, were nece.ssarv parties.

Haythorn v. Margerem, 3 Hal. Ch.'324; Mil-

ler V. Henderson, 2 Stock. 320, 1 Beas. 140.

625. On a bill filed by the heirs-at-law of

a deceased vendee by parol contract, against

a purcliaser claiming by a subsequent deed
from tlie vendor, charging such purchaser
with notice of the parol contract of sale,

and praying a decree for specific perform-
ance against such purchaser. Held, that

the administrator of the vendee was a

necessary party to such a suit where the
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personal estate was small, the estate still

unsettled, and it does not appear that the

debts of the deceased vendee have been
paid Doiuning v. Rislcy, 2 McCart. 93.

620. The administrator is not only liable

for the purchase monej', and interested in

dis])utin.i!,- the contract, but he has an equi-
table interest on behalf of creditors in the

real estate of his intestate paramount to

that of the heirs. Ibid.

027. A. conveyed to C, and afterwards

an adjoining tract to T. who morticaged to

V. T. conveyed to W., subject to Vs mort-
gage. B. and D., witli full notice of the

above facts, recovered a judgment against

A. and levied on all of the above premises.

T. and the executors of V., and W. and C.

joined in a bill to stay proceedings on the
execution. Held, that C. was improperly
joined as a complainant, but that W. and
the executors of V. were proper parties

comiilainants. Titus v. Bennet. 4 Hal. Ch.
267.

628. In an action against an adminis-
trator pnu^en/e/i/e of an executrix, charging
that such administrator had possessed liim-

self of securities which he claimed as the
property <jf his intestate, the executor or
administrator of the deceased next of kin
must be parties. Wisner v. Barnri, 4 Wash.
C. C. 631.

629. An administratrix caimot be made
a party complainant in a bill, with her co-

administrators, without her consent; and
if she claim adversely to the prayer of the
bill, the court upon motion will direct her
name to be stricken from the bill as a com-
plainant, and to be inserted as a defendant.
Dare v. Allen, 1 Gr. Ch. 288.

See Attorney, | 14. Supra, U 566, 567,
572, 584, 586. Infra, U 637, 687, 688, 772.

(5) Heirs and. next of kin.

630. On a bill filed by an heir, to avoid
the deed of his ancestor, it is necessary
that all the heirs of the grantor should be
parties to the bill. Young v. Bilderback, 2
Gr. Ch. 206.

631. A tenant l>y the curtesy, and the son
of a deceased daugliter, to whom her said
share of the land descended, subject to the
curtesy, nrv proper parties to a bill against
the executors, to set aside a sale of testa-
tor's lands, on the ground of fraud, and for

a discover\- and account. Romaine v. Hen-
drickson, <)" C. E. Gr. 231.

632. On a bill tiled for an account and to
execute the trust created by a deed abso-
lute on its face, but which in point of fact
was executed upon certain trusts, vi/., to
satisfy the debts of the grantor, and then
for the use and benefit of his family, the
widow antl heirs of the grantor are not
only proper but necessary parties. Pence
V. Pence, 2 Beas. 257.

633. On a bill in equity to set up a bond

against executors or administrators, the
heir must be made a party defendant.
Woodruff' V. Crane, cited in JJen. Ely v.

Jones, (ioxe 131, 133.

634. A. conveyed lands to B. in trust for

the use of M. wife of J. during her life, and
after her death to the use of the children
of M. and J. The trustee died M. and J.

prayed that a new trustee might be ap-
pointed, making the children of M. and J.

only, defendants. Held, that the heirs-at-

law of the trustee should have l^een made
l^arties. Pluviley v. Plundey, 4 Hal. Ch.511.

635. On a bill for the specific performance
of an agreement to obtain a release of a
mortgage from the share set oti' to one heir
under a partition. Held, that the other
heirs were not necessary ]3arties to the
bill. Soper v. Kipp, 1 Hal. Ch. 384.

636. Agreement for the sale of land to G.
D. A., which he assigned to J. C. as collateral

security. J. C. died, leaving heirs and an
executor, J. H. The heirs of J. C. assigned
it to C. W. M. W. and A. P. W., original

parties to the agreement, and C. W. being
dead, their heirs at law should be parties

to the suit. Miller v. Henderson, 2 Stock.

320; 1 Beas. 140.

637. G. D. A., the party of the second
part to the original agreement, being dead,
his personal representative should be a
party to the suit. (t. D. A., having assigned
the agreement only as collateral for a debt,

retained an interest in the agreement.
Ibid.

638. It may indeed be said, technically
speaking, that the fee in the mortgaged
premises descends to the heir-at-law ; but
he is a bare trustee for the personal rep-

resentatives, and as a general rule need
not be a party to a bill filed by the execu-
tor for the foreclosure and sale of mort-
gaged premises. Kinna v. Sniitli, 2 Gr.

Ch. 14.

639. If the complainant in an equity
suit brought to set aside a conveyance of
land, dies, leaving a will devising the land
in controversy, and the devisee seeks to

revive the original suit, he nuist afford the
heirs-at-law of his testator an opportunity
to dispute the validity of the will. For
such purpose, an original bill, in the na-
ture of a bill of revivor, is the appropriate
process. Lyons v. Van Riper, 11 C. E. Gr.

337. See Ahatement, U 68-71.

640. In a suit instituted by one of the

next of kin against an administrator, for

a settlement of the estate in this court, all

those entitled to a distributive share of

the estate are nciccssarv parties. Van
Mater v. Sickler, 1 Stock. 483.

641. The next of kin may come into tliis

court seeking their rights against adminis-
trators, calling them to account, or seeking
a distributive share of the intestate's estate.

They have a direct interest, wiiich they
mav lawfullv assert. S/iaver v. Shaver, Sax.
437'.



' EQUITY, 111. 411

Parties.

M2. The next of kin are not the per-
sonal representatives, and cannot, as

such, come into court rcprcsentini;; tlic

ancestor. Ibid.

643. Where a lej>atee died before receiv-

ing his legacy, without a will, and there
had been no adniinistration ; a bill tiled

by his next of kin, to recover the amount
due on the legacy. Held, bad on demur-
rer. Such a claini could be properly made
only through the medium of an adminis-
trator. Ibid.

044. In a suit by one of the next of kin
of testator against his executors, where no
account is called for, and w'here the com-
plainant demands a certain aliquot part
of a specific sum in which the other next
of kin have no interest, they are not nec-
essary parties. Tindall v. Tindall, 8 C. E.
Gr. 244, case reversed, 9 C. E. Gr. 512.

See Actions, § 24. Appeal, ^ 62. Distri-
bution, i^. 28-34, Supra, U 210, 549, 560,

584, 620.

(0) Husband and wife.

045. The rule is, that if the husband and
wife join in an answer as co-defendants, it

will be considered as the defence of the
husband alone, and it will not affect a
future claim by the wife in respect of her
separate interest. Bird v. Davis, 1 McCart.
467.

646. Nor will the wife be bound by any
of the allegations therein in any future
litigation. Johnson v. Vail, 1 McCart. 423.

647. On a bill filed by a wife for the pro-
tection of her separate propertj- against
creditors of the husband, when the bill is

exhibited and sworn to by the husband, as

the next friend of the wife, but he is not
joined as a party in the bill, either as

complainant or defendant. Held, that
the husband cannot legally be joined as

complainant, his interest which is claimed
by defendant, being adverse to that of his

wife. Persons having adverse or conflicting

interests in reference to the subject matter
of the litigation ought not to join as com-
plainants in the suit. Ibid.

648. In a suit by a wife for her separate
estate, the husband is a necessarv defend-
ant. Ibid.; Tunnard v. Littell, 8"C. E. Gr.
204.

049. The practice, when the husband im-
properly joins with the wife as complain-
ant, is not to dismiss the bill, but to give
permission to the wife to amend by adding
a next friend, and making the husband
a defendant; or when no objection is in-

terposed, to decree the fund to be paid to

a trustee for the use of the wife. Ibid.

050. To a suit brought by a married
woman for relief in respect of her separate
estate, her husband is not a necessary or

proper party complainant. Tantum v.

Coleman, 11 C. E. Gr. 128.

651. A husband is not a proper party
complainant to a bill by his wife for a re-

conveyance to her of land which she and
her husband conveyed to the defendant,
and which was then her separate estate.

Barrett v. Douylity, 10 C. E. Gr. 379. See
Ahatkmknt, ^ 59.

652. Leave given to amen<l by .sul)stitut-

ing a ))roi)er and responsible ]jerson as
next friend of the wife, and making the
husband a party defendant. Ibid.

653. A wife, though living separately
from her husband, even though she has
been separated by deed, cannot be sued
alone; her husband must be joined, if only
for conformity. McDermott v. French, 2
McCart. 78. See Doiniicil, ? 6.

654. The husband is a necessary party
to a l)ill filed by his grantee against the
wife for the partition of lands alleged to

have been held by the husband and wife
as tenants in common. The wife can only
defend the suit jointly with her husband,
except under special circumstances. Ibid.

655. To a bill by a trustee of a married
woman, calling in question the act of her
husband in disposing of property of which
the wife claims to be \h.e equitable owner,
the husband is a necessarv party. Pendle-
ton V. Woodhouse, 9 C. E. Gr. 347.

656. The husband being rightly joined,

it is no objection to a bill for discovery of

matters in which the wife oidy is inter-

ested, that the defendants are husband and
wife. Metier v. Metier, 4 C. E. Gr. 457.

657. A wife is a proper party to a bill filed

to set aside conveyances of the husband's
property made to her, or in which she has
joined, and which are charged to have been
voluntary and fraudulent as against cred-

itors of the husband. Randolph v. Daly, 1

C. E. Gr. 313.

658. It was objected that the wife was
not a party to the bill, and therefore no
decree could be made against her to exe-

cute the deed. But no decree could be
made against her, if she were a party. If

she had actually signed the agreement
with her husband, it would have been void
as to her. Young v. Paul, 2 Stock. 401;
Pinner v. Sharp, 8 C. E. Gr. 274.

059. Where husband and wife file a

joint demurrer, it may be overruled as to

the husband and sustained as to the w'ife.

It is not necessary that she put in a sepa-

rate demurrer. Wooden v. Morris, 2 Gr. Ch.

65. See Collard v. S)aith, 2 Beas. 43 ; Van-
derveer v. Holcomb, 7 C. E. Gr. 555.

660. The joint and several answer of a

married woman and her trustee, to a bill

against the trustee, her husband and her-

self, may be suppressed. Robbins v. Abra-
hams, 1 Hal. Ch. 16.

661. She may, by leave of the court,

answer separately. S. C, Id. 51.

661a. A wife surviving her husband may
foreclose a mortgage given to them jointly,

although the bond was payable to the hus-
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band and his heirs. Burlew v. HlUman, 1

C. E. Gr. 23.

6G2. To a suit to foreclose a mortgage
given to A. and his wife jointly, brought
by an assignee of A.'s executor, in which
assignment the widow did not join, she is

a necessary defendant. Trades Savings

Bank v. Freese, 11 C. E. Gr. 453.

Supj'a. ^615.

(7) Idiots and lunatics.

603. Idiots and lunatics must sue by
their guardians. Dorsheimer v. Roorback,
3 C. E': Gr. 438.

004. A l)ill tiled in the name of an idiot

by a volunteer, styling himself her next
friend, not appointed her guardian upon
inquisition found, nor authorized by the
court to tile the bill as her next friend, will

be dismissed on motion of the defendant.
Ibid.

665. A lunatic having an interest in the
cause, must he made a partv. Harrisonx.
Rowan, 4 Wash. C. C. 202, 207.

660. An idiot must appear before the
court in person—a lunatic may appear by
attorney. Covenhovf-n's Case, Sax. 19.

667. A lunatic can sue only by his com-
mittee or guardian, who is responsible for
the conduct of the suit, or by the attorney
general or next friend, where the inter-
ests of the guardian clash with those of the
lunatic. Norcom v. Eogers, 1 C. E. Gr. 484.

008. If a complainant appear upon the
face of the bill to be a lunatic, and no next
friend or committee named in the bill, the
objection may be raised by demurrer, or
bv motion to take the bill from the tiles.

Ibid.

000. A bill exhibited by a person of un-
sound mind should be taken from the
files. Ibid.

070. The bill in this cause having been
filed by a lunatic, and the defendant hav-
ing demurred, leave was given to withdraw
the demurrer, and bill oi-dered to be taken
from the files. Ibid.

071. The guardian of a party defendant,
declared a lunatic after the bill was filed,

should be made a party to the suit. Search
V. Search, 11 C. E. Gr. 110.

See Appe.\l, | 63, Att.vchment, ^ 25.

(8) Incumbrancers.

672. In a bill to foreclose a mortgage, ',

the rights of all encumbrancers at the '

c<)mmencement of the suit not made par-
ties, are not bound or aftected by the de-
cree. McCall V. Yard, 3 Stock. 58. Supra,
§ 537.

673. Upon a bill for foreclosure and sale
of mortgaged premises, all the subsequent '

encumbrancers are necessary parties,
and to make a complete decree, the ex-

istence, validity, priority, and amount due
upon the several mortgages, must be set-

tled and decided. Vanderveer v. Holconib,
2 C. E. Gr. 87, 547.

674. A jilea by a judgment creditor .sub-

sequent to the mortgage, that another judg-
ment creditor prior to such mortgage, has
not been made a partv. overruled. Hendry
V. Quin.an,4B.a\. Ch. o34.

675. Judgment and execution credi-
tors of a defendant in execution, whose
property has been sold by the sheriti", stand
in a position which fully entitles them to
be heard, upon an application for relief

against the sherift''s sale ; and if the sale is

in any respect illegal, it may be set aside
at their instance. Menoin v. Smith, 1 Gr.
Ch. 182. See Parker V. Pratt, A Hal. Ch.
104. Supra, U 172, 597.

676. A party who has obtained a judg-
ment before the filing of a bill bj^ one
creditor to set aside a conveyance as fraud-
ulent, .should be made a party to that suit,

and cannot be deprived of his equitable
rights by the wilful or negligent omission
of the complainant to make him a party.
Voorhees v. Reford, 1 McCart. 155: Williams
V. Michfnor, 3 Stock. 520.

677. Judgment creditors holding liens

upon a debtor's property, but not made
parties to a creditor's bill against their
debtor, are quasi parties, and they may be
I^ermitted to come in, if they see fit. Kuhl
V. Martin, 11 C. E. Gr. 00.

078. Encumbrancers are not necessary
parties to a bill for partition, Loiv v.

Holmes, 2 C. E. Gr. 148 ; Speer v. Speer, 1

McCart. 240.

679. A widow entitled to dower, is not
a necessarv partv. Haulenbeck v. Crank-
right, 8 C. E. Gr. 407.

(9) Legatees and devisees.

680. Where a bill is filed for a surplus
or residuum to be paid after the payment
of debts and legacies, or other prior in-

cumbrances, the creditors, legatees or prior
incumbrancers need not be made parties.

Vanderpool v. Vanderpool, 2 Gr. Ch. 120.

081. And the rule is not altered, though
the legacies are not to be paid immedi-
ately, and though a part of the residuum
may by possibility be wanted to make up
a deficiency arising from accident or loss

happening before payment. Ibid.

082. But all persons interested in the
residuum, though their interest depends
on a remote contingency, must be made
parties. Ibid.

083. Legatees who have assigned all

their interest are not necessary or proper
parties to a bill filed by the assignee for a
recovery of the legacies. King v. Berry, 2
Gr. Ch.^44.

J J'

084. The residuary legatee is not a
necessary party to a liill filed by a legatee
or creditor to establish a claim against the
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estate of a testator ; the executor alone is

to be made deteiulant. He is the legal

representative of the rights of the residu-

ary legatee, and it is his duty to see them
properly defended. Melick v. Melick, 2 C.

E. CJr. 15(;.

08;"). Where a hill is exhibited against an
executor, involving the interests of the
residuary legatee, and the executor is dis-
qualifle'd liy his situation from represent-
ing the interests and protecting the rights

of the legatee, he will be admitted to de-
fend the bill in person. No answer or decree
being sought against the legatee, the bill

need not be amended to make him for-

mally a defendant. Ibid.

686. Executors suing for legacies charged
upon land, after the estate has been settled,

and having no interest whatever in the
legacies, cannot maintain the suit without
joining the legatees, as complainants with
them. Cool v~. Higgins, 10 C. E. Gr. 117.

687. Where a suit is brought by a resi-
duary legatee, for a settlement and dis-

tribution, all the residuary legatees, or their

representatives, must be made parties.

Dehart v. Dehart, 2 Gr. Ch. 171.

688. And the rule will not be dispensed
with, though one of the residuary legatees

has died, leaving his estate insolvent, and
no administrator has been appointed.
Ibid.

689. Grandchildren of a testator enti-

tled to a share of the proceeds of real

estate devised to be sold by executors, are
necessary parties. Counter v. Stagg, May,
1876.

690. A residuary legatee must be a party
W'here a question as to the lapse of a leg-

acy arises, and a debtor legatee, as to

whether his debt to the testator is to be
deducted from his legacy. Brokaw v. Hud-
son, Feb. 1876.

Supra, U 558, 643, Infra, §| 717, 863,

Actions, g 26.

(10) Mortgagors and' mortgagees.

(591. In a bill to foreclose a mortgage,
the rights of all incumbrancers at the com-
mencement of the suit, not made parties,

are not bound, or aftected by the decree.
McCall v. Yard. 1 Stock. 358 ; Canby v.

Ridgway, Oct. 1826; Gihon v. Belleville Co.,

3 Hal. Ch. 531 ; Williamson v. Probasco, 4
Hal. Ch. 571 ; Vanderveer v. Holeomb, 2 C.

E. Gr. 87, 547; Taiilor v. Thomas, 1 Hal.
Ch. 331. Supra, H 536, 537.

692. If the first mortgagee bring a bill

to foreclose against the mortgagor, and
obtain a decree without making subse-
quent encumbrancers parties, their rights
are not foreclosed, and their remedies still

remain against a purchaser claiming un-
der the decree. McCall v. Yard, 3 Stock.
58; Chilver v. Weston, Oct. 1876; Ativater

V. West, Oct. 1876.

693. The first mortgagee is not a neces-
sary, nor a proper party to a \)\\\ by a sub-
sequent mortgagee, if the sole design of
the suit is a foreclosure of the equity of
redemption. Technically, all that can be
asked in such case is, that the complain-
ant be permitted to redeem the prior en-
cumbrance. Hudnit v. Nash, 1 C. E. Gr.
550.

694. A mortgagee holding a mortgage
given by a person holding title under a
fraudulent conveyance, is a proper
party to a suit to set aside such convey-
ance. Miller v. Jamison, 9 C. E. Gr. 41.

695. On a mortgage given for purchase

"

money to R. who conveyed by deed of gen-
eral warranty, and agreed to satisfy a mort-
gage then on the premises, after an assign-
ment by R., he is not a necessaiy party to

this suit, because although the assignment
from him to the complainant shows that
the mortgage was originally assigned as a
collateral security for certain purposes,
and the balance, if any, was to be paid to
R., yet it does not ajopear that there was
anj^ surplus after the immediate object of
the assignment had been accomplished.
It cannot be assumed, on the pleadings
and evidence in the case, that R. has any
interest in the mortgage debt. Woodruff'
v. Depue, 1 McCart. 168.

696. If there appears to be such a sur-
plus, and the complainant desires that R.
should be concluded by the decree, he
should be made a party. Ibid.

697. A mortgagee who has assigned his

mortgage by an instrument not under
seal, and in whom the legal title to the
mortgaged premises still remains, is not a
necessary party to a bill of foreclosure
filed by the assignee. Parker v. Stevens,

2,Gr. Ch. 56; Hudnit v. Thomson, 11 C. E.
Gr. 239.

698. Where the mortgagee assigns the
mortgage absolutely to a third person, he
is not a necessaiy party to a foreclosure
suit. But if the assignment is not abso-
lute, then he is a necessary party. Miller

V. Henderson, 2 Stock. 321.

699. A mortgagee who assigns the mort-
gage and guarantees the debt, is a jsroper

party in a suit to foreclose the mortgage,
and a personal decree may be made against
him for any deficiency. Jarmanv. Wisivall,

9 C. E. Gr. 267.

700. Where two mortgages are given on
the same property, the first to S., and the
second to complainant and J., on foreclo-

sure of both mortgages, J. is a necessarj'

party. Chapman v. Hunt, 1 McCart. 149.

701. To a suit to foreclose a chattel mort-
gage, the mortgagor of the holder of an-
other mortgage on the pro{)erty is not a
necessary party. Gregory v. Cable, 11 C.

E. Gr. 178.

702. B. representing that he was buying
premises for the benefit of an infant, on
bill to set aside the sale, B. having mort-
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gaged the house and lot after he received

the sheriti"s deed therefor. Held, that the

mortgagee sliould liave been made a de-

fendant ; and leave was given to amend
the bill in this respect. Henry v. Brown, 4
Hal. Ch. 245. Supra, I 543.

703. A mortgagor who has parted with

all his interest in the mortgaged premises,

is a proper, though not a necessary par-

ty to a bill for foreclosure. Chester \. King,

1 Gr. Ch. 405 ; Vreeland v. Louhat, 1 Gr. Ch.

104; Harrison v. Johnson, 3 C. E. Gr. 420,

425. See Savings Association v. Vandervere,

3 Stock. 382, 383 ; Stiger v. Mahone. 9 C. E.

Gr. 426, 430.

704. Where a question was raised whether
the machinery in a building was covered
by the mortgage. Held, that the mortgagor
should be made a party. Hutchinson v.

Johnson, 3 Hal. Ch. 40.

705. Where an agent has paid off a

mortgage with the funds of the mortgagor,
he cannot keep it alive by having it as-

signed to himself, and a purchaser from
the mortgagor can defend a suit to fore-

close it, without the mortgagor being made
a partv. Shepherd v. McClain, 3 C. E. Gr.

128.

706. A mortgagor, after his equity of re-

demption is sold, is not a necessary party

to a bill for foreclosure. Andreios v. Stelle,

7 C. E. Gr. 478; Cummins v. Wire, 2 Hal.
Ch. 73; Brolaski/ v. Miller, 1 Stock. 807.

707. Bondholders are not necessary
parties to a bill by their trustees, to fore-

close the mortgage given to secure their

bonds. Williamson v. N. J. Southern R. R.
Co., 10 C. E. Gr. 13; Willink v. Monns Canal
Co.,S Gr. Ch. 377; New Jersey Franklinite

Co. V. Ames, 1 Beas. 507. SeeS'«pra, |§ 524,

533, 569.

(11) Officers of law.

708. On bills to restrain the execution of
process or the performance of ©fficial acts

the sheriff is made a party, as the design
of the injunction is to restrain him from
acting ; but where no relief is prayed, and
no decree asked against the officer, it is

not necessary, nor usually e.xpedient, for

the sheriff to answer. Brooks v. Lewis, 2
Beas. 214.

709. To a suit, the object of which is to

put at rest a claim which the defendant
makes to a lien upon lands under an
execution, the sheriff, restrained by injunc-
tion issued on tiling the bill from proceed-
ing against the land under the execution,
is not a necessarv party. Holmes v. Ches-
ter, 11 C. E. Gr. 79.

710. The ofhcer making a judicial sale,

representing all the parties in interest, is

the only necessary party complainant to a
bill to enforce performance of an agree-
ment to purchase. Bowne v. Bitter, 11 C.

E. Gr. 456.

711. Where receivers were appointed

after a decree pro con. had been taken
against tlie corporation, by which the right

of the complainant to recover was estab-

lished. Held, that the receivers were not
necessary parties, and that an objection

made by a third party to the bill for want
of proper parties on that ground, would
not be sustained. Willink v. Morris Canal
Co., 3 Gr. Ch. 377.

712. If the receivers should ask to be sub-
stituted as defendants, with the view of
setting up a defence, the court would per-

mit them to do so at any stage of the pro-
ceedings. Ibid.

713. If the effect of granting the prayer
of a bill will be to relieve the receivers of

an incorporated company from a portion
of their duties, and to effect, pro tanto, a
removal of the receivers, they must be
made parties. Smith v. Trenton Del. Falls

Co., 3 Gr. Ch. 505.

Supra, ? 604, Conflict of Laws, § 11.

(12) Partners and tenants in common.

714. Where the sole design of the bill

is to have the individual property of one
partner, alleged to have been fraudulently
conveyed away by him, applied in satis-

faction of a judgment against the firm, an-
other partner, from whom no discovery is

sought, and against whom no relief is

prayed, is neither a necessary nor a pro-

per party. Randolph v. Daly, 1 C. E. Gr.

313.

715. Upon a bill between partners for

an account of the partnership transactions,

an allegation of the answer that a third

party is a joint partner with the complain-
ant and defendant, and therefore a neces-

sary party to the suit, cannot be assumed
to be true, at the hearing upon exceptions
to the answer. Brewer v. Norcross, 2 C. E.
Gr. 219.

716. Upon a bill for a legacy, if the lands
charged with the payment of the legacy
have been partitioned and are held in

severalty, and the bill seeks to charge the
balance due on the legacy upon one
moiety of the land, which in equity is

bound to satisfy it, it is imnecessary to

make the owners of the otlier moiety of

the land i:)arties to the bill. Van Winkle v.

Van Houten, 2 Gr. Ch. 172.

717. Where, pending the construction of

a will, one of two devisees was in posses-

sion, on a bill for rents, the other is not a
necessary party. Swalloiv v. Allen, May,
1876. Supra, U 564, 585, 590, 591.

(13) Principal and. surety.

718. On bill tiled by a creditor of a testa-

tor by bond signed by the testator and a
surety, to set aside a sale of lands made
by the executor and devisee, and to sub-

ject the lands to the payment of the bond
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debt. Held, that tlie surety was not a ne-

cessary party to the suit. Wihoti v. Fisher,

1 Hal." Cli 498.

719. Tlio suretie.s of administrators can-
not he joined as substantial parties to a
bill against the representatives of such
administrators, which is grounded on an
alleged devastavit committed by such
original atlministrators. Rorback v. Dor-
aheinier, 10 C. E. (tr. 516.

720. Such sureties are however proper,
although not necessary parties in a suit in

equity against the administrators for a
distributive share. .S'. C, 8 C. E. Gr.

46.

721. The original owner and mortgagor
is not a necessary party to a bill, after a
sale and assumption by the grantee; with
respect to him, those who have subse-
quently assumed the mortgage debt stand,

as to the deficiency, in the place of j^rinci-

pals, and he in that of surety only. Pruden
V. Willia)m, 11 C. E. Gr. 210.

722. The court has the power to order
him to be made a party, if necessary for

their protection. Ibid. Supra, ^ 613.

(13) Trustees and cestuis que trust.

723. Where the subject matter of the
trust is in controversy, all the trustees
must be made parties. Sayre v. Sayre, 2

C. E. Gr. 349.

724. The general rule is, that a trustee

cannot bring his suit in his own name, but
that the party having the beneficial inte-

rest must be associated with him. Dunn
V. Seymour, 3 Stock. 220; Elmer v. Loper,

10 C. E. Gr. 475 ; Armstrong v. Annstrong, 4
C. E. Gr. 357, 360 ; Nichols v. Williams, 7 C.

E. Gr. 63 ; Reed v. Reed, 1 C. E. Gr. 248 :

Stillwell V. McNeely, 1 Gr. Ch. 305.

725. Cestuis que trust are necessary parties

to a bill for foi-eclosure by their trustee.

Allen V. Roll, 10 C. E. Gr. 163; Large v.

VanDoren, 1 McCart. 208.

726. Upon a bill of foreclosure, a subse-
quent mortgagee upon the same premises,
though a mere trustee, is a necessary party.

It is not enough that tlie cestuis que trust

are before the court. Willink v. Moms
Canal Co., 3 Gr. Ch. 377.

727. But where the property subject to

the subsequent mortgage was small, and
the cestuis que trust were before the court,

an objection for want of parties, on the
ground that the trustee was not a party,

was overruled, inasmuch as the riglit of
the trustee to redeem would not be bound
by the decree. Ibid.

728. Xor is it necessary that the com-
plainant should state upon the face of his

bill, in order to warrant the filing of the
bill in his own name, that the cestuis que
trust are so numerous that they cannot,
without great inconvenience, be brought
before the court. The character of the
transaction sufficiently appears upon the

face of tlie mortgage, as disclosed in the
bill Ibid.

729. It was a part of the original contract
between the mortgagors and mortgagee,
that tin; lenders should in this transaction
be represented by the mortgagee, and by
him alone. The court will not, therefore,
oblige him, in seeking to recover the
money, in the face of this agreement, to

to come into court in the name of all the
lenders. Ibid.

730. Cestuis que trust are not, it seems,
nece.ssary parties to suits against trustees,

to compel the sjjccific performance of con-
tracts, except where some question arises

touching the power of the trustees to

execute the contract, or their authority to

act under it. VanDoren v. Robinson, 1 C.

E. Gr. 256.

731. But where a bill in equity involves
the title of the cestuis que trust to the pro-
perty in dispute, or where they are
interested, not only in the fund or estate

respecting which the question at issue has
arisen, but also in that question itself, they
are necessary parties. Ibid.

732. To a bill filed for discovery and r(>-

lief, all persons through Avhon^ the title of

the property charged to be held in trust

had passed, and who knew, therefore, the
truth of the facts to be inquired into, are
proper parties. Such bill is not liable to

the objection of multifariousness, on the
ground that other facts may be inquired
into with which they have no concern, and
that the receiver may receive other prop-
erty than that in which thev were inter-

ested. Whitney v. Robbins, 2 C. E. Gr. 360.

733. A person who comes into a court of

equity to call to account the trustees of a

charitable fund must have some interest
in the trust. In general he must be a trus-

tee, or cestui que trust, or have some rever-

sionary interest. Ludlam v. Higbee, 3 Stock.

342.

734. In a suit to set aside a conveyance
to a trustee to hold in trust for one person
for her life, and at her death to such of her
children as she may appoint, sucli chil-

dren as the cestui que trust may have, are

not necessary parties, their interest is too

uncertain and e6ntingent. Booraem v.

Wells, 4 C. E. Gr. 87.

735. Bill by a mere naked trustee of an
equitable interest in lands, permitted to be
amended, so as to make the cestui que trust

a complainant, and the real trustee a ])arty

defendant, so as to secure the rights of the
cestui que trust in an award made to the
real trustee under proceedings to condemn
the lands by a railroad comjiany. Mcln-
tyre v. Easton and Amboy R. R. Co., 11 C.

E. Gr. 425.

736. Where cestui que tnist was made a

defendant in such a suit, an amendment
was ordered at the hearing, striking him
out as a defendant and making him a com-
plainant. Elmer v. Loper, 10 C. E. Gr. 475.
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See Arbitration, § 2, Supra, M 525, 52(),

r)22, (VM, ()o8,707, P]minent Domain, B 215.

218.

(15) Vendors and j)urcJmscrt<.

7;^7. Where a conveviince of land has
been made in fee, and a third jjerson chiiin-

ing a life estate in the same land, by virtne

of an alleged parol agreement made with
the grantor before the execution of the

deed, seeks to reform the deed so as to

protect his life estate, he must make the

grantor as well as the grantee, a party to

the suit. Gruot v. Wright, 8 Hal. Ch. 516,

I Stock, i'^o.

788. If executors are alleged to have
sold lands to two diti'erent persons, at dif-

ferent times, without any connection in

the transaction, it is no valid objection to

a bill to set aside the sale to one of them,
that the other vendee is not made a party.

It would be multifariousness to blend the
two matters in one suit. Booraeia v. Wells,

4 C. E. Gr. 87.

739. A purchaser at a sheriff's sale,

when not a party to the original suit, is

held to be made a party by the purchase,
so far as to be subject to the jurisdiction

of the court on questions arising from the
sale. Upon the same principle, he may be
held to have a standing in court sufficient

to be heard upon the subject of the dis-

position of the purchase money, while still

in court, when part has been paid by him,
and he claims the right to have it restored.

Shann v. Jones, 4 C. E. Gr. 251 ; Thompson
V. Engle. 3 Gr. Ch. 271. Infra, M 745, 752,
lir,4.

740. Purchasers at sales under deei'ees
of this court, if not already parties to the
suit, are regarded, to a certain extent, as
parties to it, to be under the control of the
court on the one hand, and its protection
on the other. Such purchaser may there-
fore be compelled to complete his i^ur-

chase in a summary way by an order upon
him, without a bill, to pay the money or
bring it into court. Silver v. CampbeU, 10
C. E. Gr. 4()5.

741. A decree cannot be made against
the grantees of a fraudlilent debtor, who
were not made parties. Hudnit v. Nash,
II C. E. Gr. 239.

742. Injunction refused against the pur-
chasers of timber of n. trustee, because
they were not parties. Van Derveer v. Tall-

man, Sax. 9.

Snpra, ^| 505, (>01, 705.,

(d) Strangers.

743. No one but a party to a suit can
make any motion in it, except for the
purpose of being made a party. Linn v.

Wheeler, G C. E. Gr. 231.

744. No one can question a decree.

except a party to it, or some one whose
rights are impaired by it. Terhune v. Col-

ton, 2 Stock. 21, 1 Beas. 312. See Appeal,
'i 64. Supra, I 285.

745. No person can apply to open a
sale under a decree of foreclosure, unless
he is a party to the suit, or has some in-

terest in the mortgaged premises ; and
such interest must appear on the face of
his petition. He cannot set up, at the
hearing, an interest in the premises, other
than that which appears in the petition.

Day V. Lyon, 3 Stock. 331. Supra, ^§ 432,
739.

746. A stranger cannot sue out a com-
mission in the nature of a writ de lunatico

inquirendo, nor can he make himself party
to it by application to this court; he has
no right to interfere in a proceeding of this

natiu'e. The party who seeks to (piash
the inquisition or traverse the finding of
the jury, should have an actual interest,
legal or equitable, which would be endan-
gered by the linding of the jury, and that
should be manifested to the court; in
such cases the application will be granted.
Covenhoven's Case, Sax. 19. See Appeal,
I 63.

747. A person who is not a party to a
suit may, after decree, file a bill to be re-

lieved against the effects of such decree

;

as if there is a decree in favor of mort-
gage and judgment creditors, a creditor of
the mortgagor and judgment debtor, if he
can show that the mortgage and judgment
are kept on foot for the l^enefit of the
mortgagor, and to defeat his creditors, may
file his bill to be relieved against such
decree. Bobinson v. Davis, 3 Stock. 302.

See Den. Vandevere v. Gaston, 4 Zab. 818.

747a. If a person who is not a party files

an answer, it may be stricken from the
files. Decker v. Caskey, July, 1829.

Supra, U 432, 664. Infra, I 1446.

(e) Petitioners.

748. It is not, in all cases, requisite that

a person seeking to be made a party to a
foreclosure .suit by petition, should first

cause the instrument under which he
claims an interest in or lien upon the
mortgaged premises, to be recorded, re-

gistered, entered, or filed. Kirkland v.

Kirkland, 1 1 C. E'. Gr. 276.

749. Where the applicant has fully

stated, in his petition, his title and interest,

and whence and in what manner derived,
he cannot be deprived of his right to be
admitted a party to the suit, because he
does not set out the instrument under
which he claims, at length ; it being alleg-

ed that the complainant holds the instru-

ment, and refuses to deliver possession of
it. Ibid.

750. The practice does not require that
the petitioner submit his proposed answer
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or bill to the court that it may judge of it,

l)ot'orc he is permitted to lile it. All that

can be reasonably rcciuired is, that the
applicant shall, by ])etition, specillcally

state such facts, duly veriiied, as will satisfy

the court that he has a bona fide claim to

such an interest as entitles him to be made
a party to the suit. Conrad v. Mulli^on, 9

C. E. Gr. 05.

751. That the petitioner's claim to an
interest in the cause is not only denied in

the suit, but has been ])assed upon
adversely to him in litigations between
him and the holder of such first mortgage
in another state, upon the same subject

matter, is a point going to the merits of

the controversy, which the court will not
undertake to determine on this applica-

tion. Ibid.

752. After a decree 'pro con. and a sale

of the mortgaged premises, although tlie

purchaser will be admitted as a defendant,
he cannot answer, but he may make any
defence which the mortgagor could then
have made. Hewitt v. Montdair Railway
Co., 10 C. E. Gr. 100, afhrmed March, 187o.

753. After final decree he cannot con-
test complainant's claim. Ibid.

Iboa. A purchaser at a receiver's sale of

a railroad, who, on the ground of the
interest thereby acquired, "was admitted a
defendant in a suit to foreclose a tirst

mortgage on the i^roperty of the railroad,

but with the right only to appear at the
taking of the account of the amount due
on the mortgage, and to be notified of the
taking of the account; (a decree had been
made, that the complainants were entitled

to a sale of the mortgaged premises, to

paj^ the amount due thereon;) but wlio,

before the master's report was made, had
lost all his interest in the mortgaged pre-

mises by reason of a sale thereof under
foreclosure of a second mortgage, has no
interest in the suit to entitle him to have
the final decree therein opened, and the
execution set aside, because lie was not
notified of the taking of the account.
Ward V. Montdair Railway Co., 11 C. E. Gr.

260. See State Bank v. Bell, 3 Hal. Ch. 372.

Infra, U 857, 1166.

IV. Pleadings.

(a) Bill.

(1) General form.

(i) What facts must be stated.

754. Certainty to a common intent is

sutlicient in bill or answer. Paterson and
Hudson River R. R. Co. v. Jersey City, 1

27

Stock. 434; Randolph v. Daly, 1 C. E. (Ir.

313.

755. If a fact is stated anywhere in the
stating part of the bill, with legal certainty,

and is material, it is well pleaded, and
therefore admitted by the demurrer. Ibid.

756. "Inasmuch as" is sufnciently di-

rect and ijositivc; more direct than any
statement under a "whereas" in a declara-
tion, than which, a bill in equity need not
be more certain. Ibid.

757. Uncertainty in material allegations
is not fatal to a bill whose object is the
discovery of material facts alleged to l»e

entirely in the defendant's knowledge.
Watson V. Murray, 8 C. E. Gr. 257. Infra,

l 760a.
758. The rules of pleading in a court of

equity, are not so technical and precise
as in courts of law. The powers of the
court, and modes of administering relief,

authorize and require greater liberality.

Still, when principles have by repeated
adjudications become settled, it is quite as
important that these principles should Ije

pi-eserved in this as any other court. Mar-
selis V. Morris Canal Co., Sax. 31.

759. Technicality of pleading, is not
required, and if the complainant tiles his

bill as the assignee of the mortgage, and
alleges that the debt is due and owing to

him, and that he is ready to produce the
note or obligation which is the evidence of
the debt the mortgage is given to secure,

it is sufficient, without stating that the
note or obligation has been assigned to

him. Cornelius v. Halsey, 3 Stock. 27.

760. The bill must show deafly the
grounds of equity, and they must not be
left to inference. Philhower v. Todd, 3

Stock. 54. See Infra, ^ 993.

760a. Allegations in a bill of discovery
made on information and belief, are in-

sufficient. Phillips v.Schooley, (9cMS76. Su-
pra, 'il 757, 776. Infra, |^ 1045, 1177.

761. The claim of the wife, that if the
purchaser under the executions be per-
mitted to proceed with his suit, it would
result in defeating the intention of testa-

tor as to his widow, by depriving her of

the home which by the will he directed

she should enjoy with his daughter on the
premises in question, cannot avail her in

this suit. So far as these considerations
establish any legal right in the widow, they
are available only in her behalf and at her
instance. The complainant caimot by her
bill enforce the legal or equitable rights of

another. Emery v. Van Syckle, 2 McCart.
144, case reversed, 2 C. E. Gr. 564. See
Hendricks v. Mount, 2 South. 738, 743, (a).

762. Where a complainant claims the

benefit of a statute, his bill must contain

all the averments necessary to bring his

case within its beneficial provisions. Eber-

hart V. Gilchrist, 3 Stock. 167.

763. Foreign laws, when material, must
be pleaded. Campion v. Kille, 1 McCart.
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229, 2 McCart. 476 ; Andreivs v. Torrey, 1

McCart. 855 ;
Atwater v. Walker, 1 C. E. Gr.

42.

764. The general princii>le is, that a

party is bound to stiite all his case in his

lirst bill. But if the complainant, after

tiling his bill, discover that he has omitted
to state any matter, or to join any ])erson

as party to' the suit, he may supply the de-

fect by amendment. Buckley v. Corse, Sax.

504. See Amendments, ll{b).

765. The rule is not entirely inflexible,

that the substance of the complainant's

case must be contained in the stating part

of the bill. Rorback v. Dorshelmer, 10 C. E.

Gr. 516.

766. Although a demin-rer admits all the

facts alleged in the bill, where a bill alleged

as a fact.that a check was paid, and then

proceeded to detail the manner and cir-

cumstances of its payment, and the cir-

cumstances appealed to, to show its pay-

ment, did not establish the fact. Held, that

the allegation amounted to nothing. Red-

mond V. Dickerson, 1 Stock. 507.

767. When the bill contains an express

averment that the title to the real estate

now occupied by the complainant is in

her, and that the purchase money was
paid out of her separate estate, the bill is

not wanting in equity merely because it

does not show with legal precision how
the land originally became her separate

property. Johnson v. Vail, 1 McCart. 423.

768. The bill is objectionable in its state-

ment of the complainant's rights under
the first mortgage, in that it contains no
averment that the notes endorsed by the

mortgagor, and against which the mort-
gage was given as an indemnity, were ever

assigned to the complainant, nor that the
principal of said notes remains unpaid.
This oljjection is not cured by the fact that

these averments are made in the affidavit

annexed to the bill. CJucpman v. Hunt, 1

McCart. 149.

769. The bill should be framed to meet
the case, so that the allegata and the pro-
bata may agree, with reasonable certainty.

[t is as important that this rule should be
adhered to in this court as in a court of

law. Smith \. AxtcU, Sax. 494; Parson v.

Heston,S Stock. 153; White v. White, Oct.

1876. Marsh v. Mitchell, 11 C. E. Gr. 497.

Divorce, U 121, 125«.

770. The parties are coniined to the
issues made by their pleadings. Branting-
ham V. Brantinr/ham, 1 Beas. 160; Hopper
V. Sisco, 1 Hal. Ch. 843; DeNeuville v.

Sartori, AjJril, 1827.

771. The fact that the frame of a bill is

unusual and Avithout a precedent does
not alone constitute an objection to the
relief sought, if it can be supported upon
principle Yauger v. Skinner, 1 McCart.
389.

772. To enable an executor to maintain
a suit in this court, it is necessary that the

fact of the probate of the will should be
stated in the bill. Pelletrcau v. Rathbone,
Sax. 381.

773. When that is done, and no objection

raised by the pleadings, a i:)robate taken
out at any time before the hearing is .suf-

ficient. Ibid.

774. Alleging in the bill that the com-
plainant "hath taken upon himself the
burthen of executing the trusts and duties

required of him by the will, and become
duly qualified as executor," is not sufficient

to show his right to sue in the capacity' of
executor. Ibid.

775. Stating in the bill, that the will has
been duly proved in tlie state of New
Jersey, might be sufficient, without speci-

fying whether such proof was in either of

the orphans courts or before the ordinary.

Ibid.

776. In bills of discovery it is not
necessary to allege that the facts, a dis-

covery of which is sought, are exclusively

within the knowledge of the defendant.
Metier v. 3Ietler, 4 C. E. Gr. 457. Supra, §

241.

777. A party who seeks redress on the
ground of fraud, must point out, and
specify the fraud. A general charge of

fraud is not sufficient. Small v. Boudinot,

1 Stock. 381; Camnuick v. Johnson, 1 Gr.

Ch. 173. Supra, ? 464.

779. But if charged generally, the defect

must be taken advantage of by demurrer.
Rorback v. Borsheimer, lO C. E. Gr. 516.

780. Where the gravamen of the case is,

that the defendant fraudulently pur-

chased the property of the comi)lainant, if

the complainant's right is stated in such
way as to authorize him to come in and
complain of the fraud, and entitle him to

relief against it, it is sufficient. Trenton

Bank v. Woodruff, 2 Gr. Ch. 214.

781. Where a complainant comes into

court with a sworn l)ill, and it turns out
upon investigation of the case that the

bill has been framed with skill and care to

avoid an impression which would be made
by an ingenuous statement of the case, the
complainant assumes a position in the

court which deprives him of the benefit of

doubts which might otherwise be resolved

in his favor. Herbert v. Scofield, 1 Stock.

492.

782. A disingenuous bill which is sworn
to, is quite as obnoxious to the censure of

the court as a disingenuous answer. Ibid.

783. A charg(^ in a bill against a surviv-

ing executor for a legacy, that all the
assets are in his hands, is material and
well pleaded. Goble v. Aiidruss, 1 Gr. Ch.
66.

784. If a contract is several, it is no
ground of objection that the contract
made by complainant with divers defend-
ants, is described in the bill of complaint
as a contract between the complainant
and defendant, without reference to the
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other parties. Xew Barlxaluex Co. v. Vrec-

laiiil, 8 Gr. Ch. loV.

See CoRi'ORATK)Ns, U ^"-, -7"), 27r), 297,

298, .S0<>, Divorce, ^<<! ri4-72, Supra, U 200,

201, 242, 244-240, 4!tr). .Kll, Infra, >,. 1299.

(ii) Scandal and impertinence.

785. All matters not material to the suit,

or if material, which are not in issue, or

whic'li, if both material and in issue, are

set forth with great ami unnecessary pro-

lixity, constitute impertinence. Camden
andAmboy B. R. Co. v. Steivarf, 4 C. E. Gr.

:i43, G C. E. Gr. 484.

78('). The English practice in regard to

impertinence in })leadings, stated. Ibid.

787. A bill in chancery like a declaration
at law, should confine its statements to

such facts as are proper to show that the
complainant is entitled to relief, and which,
if proved, will entitle him to relief; and
should not set out the evidence, whether
oral or written, liy which the facts are to

proved. Ibid.

788. The modern English rule is differ-

ent, and requires all admissions or con-
fessions of the defendant, relied on as

evidence, to be set forth in the bill ; and if

they are not, excludes the complainant
from ofiering them in evidence. Whether
this rule applies to the courts of this state,

not decided. Ibid.

789. Recitals from a bill tiled l)y the de-

fendant in another suit, which might in-

volve contradictions impairing his credi-

bility as a witness, and which, if admitted
by the answer, would have no tendency to

establish the complainant's claim to the
relief sought in his bill, are impertinent.
So, also, are recitals of deeds at length,

in hsec verba, unless necessary for some
special purpose appearing on the face of
the pleadings. Ibid.

(iii) Offer to pay, &c.

790. When a party goes into court, seek-
ing relief, from the operation of an usu-
rious instrument, he must otter to do what
equity and good conscience reciuires at his

hands, that is, to pay the sum actually
due ; and if he omit to make such offer,

the defendant may demur. Miller v. Ford,
Sax. 358; Ware v. Thompson, 2 Beas. 66

;

Giveans v. McMurtry, 1 C. E. Gr. 468 ; Hud-
nit V. Nash, 1 C. E. Gr. 550. Supra, I 569.

791. The complainants' ottering to pay
the amount supposed t(» be due, would not
have been a waiver of the fraud. Ibid.

Infra, Y{r){9).

(iv) Multifariousness.

792. Where the demands of several com-
plainants united in the same bill, are en-

tirely distinct and independent ; where

there is no privity l^etween them ; no gen-
eral right to be established as against the
defcntiant ; no common interest in all the
complainants

; no general right claimeil
by the bill and covering the whole case

;

no rights established in favor of complain-
ants ; and no tiemand made, that the; funds
of the defendant siiall Ix- applied to the
payment of the complainants' claims after
their adjustment ; and where their claims
are not in rem but in personam, the Inll

cannot be sustained. Marselis v. Morris
Canal Co., Sax. 31.

793. A l)ill hied by several complainants
on behalf of themselves and all others,
over whose lands the Morris Canal Co.
have made their canal, wlio shall come in
and contribute ; charging that the defend-
ants had entered on the complainants'
lands without permission, or having pur-
chased or agreed for the same, and exca-
vated their canal and done the complain-
ants great damage, and that the company
is insolvent and unable to pay ; and pray-
ing that an account may be taken and
damages awarded to the complainants for

the injuries alreadj' sustained, and com-
pensation for their lands taken by the
company decreed to them, and that an
injunction may issue restraining the com-
pany from using or occupying the land ; is

multifarious, and on that account the in-

junction refused. Ibid.

794. A bill which unites objects entirely
distinct, having no necessary or proper
connection with each other, and Avhich
unites parties having no common inter-
est in most of the subjects of controversy,
is multifarious. Crane v. Fairchild, 1 Mc-
Cart. 76.

795. A bill is not demurrable for multi-
fariousness, which unites several matters,
distinct in themselves, but which to-
gether make up the complainants' equity,
and are necessary to complete relief.

Hicks v. Campbell, 4 C. E. Gr. 183.

796. If a joint claim against two de-
fendants is joined in the same bill with a
separate claim against one of them only,
either or both of the defendants ma.y
demur for multifariousness. Emans v.

Enians, 2 Beas. 205.

796a. Several complainants cannot join
in a bill to redress an injury to only one,
{e. g.), a nuisance which shakes the house
of one complainant. Davidson v. Isham,
1 Stock. 186.

797. A bill which sets up distinct and
different causes of complaint which de-
stroy eacli other, and seeks ditterent reliefs

inconsistent with each other, is multifari-

ous ; and although no advantage be taken
of the defect by the pleadings, the court
may dismiss the bill, and will do it where
the form of the bill embarrasses the court
in the administration of justice. Swayze
V. Swayze, 1 Stock. 273.

798. A bill may be multifarious, and yet
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if the parties do not demur to, but answer
the bill, and submit the case upon the

pleadings and proofs, the court -will over-

look the defect, provided a decree can be
made without causing any embarrassment
to the parties as to any other rights they
may have, or to the parties or court in

executing the decree that the complainants
may be entitled to upon the case as it

stands. Hays v. Doane, 8 Stock. 84 ; Annin
V. Annin. 9 C. E. Gr. 184.

7U0. The objection of multifariousness

includes not only cases where by one bill

the plaintifl' demands several matters of

difterent natures against several defend-
ants, but also the uniting of several mat-
ters perfectly distinct and unconnected
against the same defendant. Emans v.

Emans, 1 McCart. 114.

80(). The objection in the latter class of

cases is more properly termed misjoin-
der, and the question in such cases is

often one of expediency in the conducting
of suits, rather than of principle. Ibid.

801. This objection, though it might
have been fatal upon demurrer, Avill not
be sustained upon final hearing if the

court is satisfied that no embarrassment
or confusion will result in making or ex-

ecuting the final decree. On the other
hand, if the court anticipate such result,

it will of its own motion and upon final

hearing, insist upon the* objection. Ibid.

802. This bill contemplates three ob-
jects, viz. to enforce the award, or if that

fails, to declare the partition unequal or

fraudulent, and to adjust or equalize the
shares of the parties entitled. These ob-

jects are not only totalh* distinct but in-

consistent. Ibid.

803. A bill filed to obtain satisfaction of

a judgment at law is not denuuTable, on
the ground of multifariousness, because it

seeks to remove fraudulent conveyances
and encumbrances, and also to bring with-
in the reach of the judgment, equitable
interests which are not the subjects of exe-
cution at law. Way v. Brayav:, 1 C. E. Gr.

213; Randolph v. Daly, 1 C. E. Gr. 313.

804. Where the case made by the bill is

so entire, that it cannot lie prosecuted in
several suits, and yet each of the defend-
ants is a necessary party to some part of
the case as stated, neither of the defend-
ants can demur for multifariousness or for

a misjoinder of causes of action, in some
of which he has no interest. Ibid.^ Spauld-
ing V. McGovern, 10 JST. B. R. 18S.

805. Where the complainant as next of
kin calls on the administrator in that
capacity, and a.s heir at law, for rents and
profits, the bill is multifarious. Van Mater
V. Sickler, 1 Stock. 483.

806. A bill asking an injunction to re-

strain waste, and also an account for rent
due, is demurrable on the ground of mul-
tifariousness. Reed v. Reed, 1 C. E. Gr. 248.

807. A bill praying that complainant's

title to one-half of the property in ques-
tion as cestui que trnst, may be decreed and
established, and also that it may be par-
titioned, and one-half set off to her by
metes and bounds, is not multifarious.
Durling v. Hammar, 5 C. E. Gr. 220.

808. In suits between the proper parties
relating to the same subject matter, sev-
eral species of relief may be prayed,
although each might be the subject of a
separate suit. Ibid.

809. A bill by a husband and wife, pray-
ing performance of one or the other of two
agreements—the one a parol agreement
made with the husband, and the other a
written agreement made with the wife

—

botli for the conveyance by the defendant
of the same premises upon the same terms,
is not multifarious. Green v. Richards, 8
C. E. Gr. 32.

810. A bill setting up an equitable title

to the land in the widow, and praying that
if that claim shall fail, that dower may be
assigned, is not multifarious. Rockwell v.

Morgan, 2 Beas. 384.

811. A bill brought to foreclose two
mortgages, one given to S. and the other
to complainant and J., is not multifarious.
Chapman v. Hunt, 1 3IcCart. 149.

812. A complainant may have partition
and account in the same bill. Obert v.

Obert, 2 Stock. 98, 2 Beas. 423.

813. If there are several nuisances of
the like nature surrounding the complain-
ants, they must seek relief from each sep-
arately ; they cannot Vje joined in one suit,

nor need the suits proceed pari passu.

Meigs v. Lister. 8 C. E. Gr. 199; Hinchinan
V. Paterson R. R. Co., 2 C. E. Gr. 75.

814. A bill by a creditor of an insolvent
corjjoration joined with disputed claims
between the company and its officers, is

multifarious. Barriclo v. Trenton Ins. Co.,

2 Beas. 154.

815. An objection to a bill on the ground
of multifariousness, taken at the hearing,
is not much fi^vored. Rockwell v. Morgan,
2 Beas. 384.

816. An objection to a bill on the ground
of mvdtifariousness. must be taken advan-
tage of by plea, demurrer, or answer,
expressly for that purpose. It cannot
avail the defendant on final hearing.
Annin v. Annin, 9 C. E. Gr. 184.

817. By answering the matter of the
bill, he has waived the objection. Ibid.;

Veghte v. Raritan Water Power Co., 4 C. E.
Gr. 142, 145.

818. Where bill inight have been de-

murrable for a misjoinder. The error is

not such that the court will refuse relief on
this technical objection, after the defend-
ant has allowed the cause to proceed to

hearing. Green v. Richards, 8 C. E. Gr.

32.

Supra, ?? 209, 559, 560, 564, 585, 732, 738.

Infra, | 1321.
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(v) Interrogatories.

819. Interrogatories appended to the Itill,

and based on the statements and charges
therein made, may be regarded as incor-

porated in the bill, and a prayer for a re-

sponsive answer tliereto, on oath, is not
demurrable. Romainr v. Hendrickson, 9 C.

E. Gr. 231. Infra, \{h)(2), 'i 894.

(vi) Prayer for relief.

820. A bill will not be dismissed on ac-

count of the incongruousness and inapt-

ness of the special i^rayers for relief. Even
if the special prayers were such that no
relief could be granted under them, the
court, under the general prayer, may
grant any appropriate relief, consistent

with the case made bv the bill. Annin v.

Annin,^ C.Y..Gv.l^.
821. Where a bill is liled against de-

fendants in a representative capacity,
and the prayer of the bill is in conformity
thereto, the complainant is entitled to an
account in that war only. Scott v. Gamble,
1 Stock. 218.

822. "Where the statement of facts is

broad enough to give complainant a right

to relief, it matters not how narrow the
prayer may be, if the bill contains a prayer
for general relief. Hill v. Beach, 1 Beas. 31.

823. Xor will any mistake in his claim,

nor misapprehension of his rights, preju-

dice his relief. Ibid.

823a. Where a bill contains only a spe-

cial prayer for relief, and the facts set forth

would not authorize other relief, the prayer
will not be amended. Hahted v. Meeker, 3

C. E. Gr. 136. See Seymour v. Long Dock
Co., 2 C. E. Gr. 109, Amendments, § 14C).

See Amendments, II(6)(1), Corpora-
tions, |§ 272, 275, 276. 281, 297, 298, 309.

Supra, U 239, 808. Infra, V(o).

(vii) Signature of counsel.

824. Bills must be signed by counsel.

Signing the name of counsel is not a com-
pliance with the rule, either in spirit or

letter. Davis v. Davis, 4 C. E. Gr. ISO.

825. The bill contained no prayer for

process, nor was it signed b}' counsel. The
demurrer was allowed as to these defects.

Wnght V. Wright, 4 Hal. Ch. 143.

See Chancery Eules, § 1.

(viii) Affidavits.
'

826. When a bond has been lost, if com-
plainant comes for discovery and also for

relief, it is usual to attach to the bill an
affidavit of the loss of the deed. 3IiUer v.

Wack, Sax. 205.

827. This affidavit, is not required as evi-

dence of the loss, but to establish the pro-

priety of tliis court's jurisdiction. If the
defendant by his answer does nut admit
the loss, the complaiuiint is put upon hi>

proof. Ibid.

See Corporation, | 281, Injunction, III

(6). Supra, 'i 768.

(2) Supj)lenif'ntal and review.

828. A strictly supplemental bill is

always founded on facts that have oc-
curred since the tiling of the original bill.

These may be necessary, either to aid the
complainant in obtaining the relief sought,
or in obtaining new or additional relief.

Allen V. Tai/lar, 2 Gr. Ch. 435.

829. A supplementiil bill should be used
in preference to an original bill, whenever
it can equally subserve the jjurposes of
justice. Ibid.

830. A mortgagee having, before the
mortgage debt became due, filed a bill to

restrain the commission of waste upon
the mortgaged premises, may, after the
mortgage money becomes due, file a sup-
plemental bill, setting out that the money
ha.s become due, and praying additional
relief, viz. : that the equity of redemption
may be foreclosed and the mortgaged pre-

mises sold. Ibid.

831. A complainant to whom a mort-
gage has been a.ssigned as security for a

specific debt, can only have a decree
for that debt, although pending the fore-

closure suit the whole mortgage is abso-

lutely assigned to him. His remedy for

the residue must be by supplemental bill

or petition for surplus. Underhill v. At-

icater, 7 C. E. Gr. 16, case reversed, Id. 599.

Infra, ^. 1379, 1397, 1416.

832. Matters which are known to com-
plainant before the decree in the original

suit will not su^jport a supplemental bill;

nor will matters which have arisen since,

if they are merely cumulative evidence

of the charges in the original bill. Bar-
riclo V. Trenton Ins. Co., 2 Beas. 154.

833. If a bill be so entirely defective
that no decree can be made upon it, it

will not be aided by a supplemental bill

founded on facts that have subsequently

taken place. Edgar v. Clevenger, 2 Gr. Ch.
258. Supra. \ 211.

834. G., as assignee of M. after M.'s bill

was filed, in order to get the benefit of the

proceedings in the suit brouglit by M., if

such benefit could be obtained in the case,

should file an original bill in the nature of

a bill of revivor and supplemental bill.

Grant v. Chambers, 3 Hal. Ch. 223. See
Ab.vtement, \ 66.

835. After the taking of testimony, if

there be an imperfection in the frame of

the bill, if the case as stated is sufficient to

warrant the relief prayed for or to ground

a complete decree, if some other point

seems necessary to be made, or some
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additional discovery is foiwd requisite,

the complainant' nni^t resort to a supple-
mental hill. Set/iiwu)- V. Long Dock Co,, 2

C. E. Gr. 109.

830. Where the proposed amendments
would change the issue, or introduce new
issues, or materially vary the grounds of

relief, they must he introduced by ^jupple-

mental hill. Ibid.

So7. After an original hill to set aside a
trust deed, a supplemental hill may be
filed to set aside a sale by such trustee

and a deed given thereunder. Ouiwater v.

Berry, 2 Hal. Ch. 03.

838. M. M. W. tiled a bill against J. T. W.
and certain alleged fraudulent encum-
brancers and grantees, praying that J. T.

W. might be specifically decreed to per-

form his agreement, and that the alleged

fraudulent mortgages and conveyances
might he declared fraudulent and void as

against the plaintiff. After answer and
replication, a supplemental bill was filed

against the original defendants and one D.
C, in which it was charged that the
original defendants, or some of them, pro-

cured a sheriff's sale of the said property
on certain paid judgments against J. T.

W., with intent to defraud the plaintiff of

his rights imder the award; and the pray-
er of the bill was that the sheriff's deed to

D. C. might he decreed to be fraudulent
and void. Held, that inasmuch as it was
alleged that D. C. was only the trustee of
a naked trust, and that the property was
bought at the sheriff's sale by the original

defendants, or some of them, in the name
of D. C, to enable them the more effectu-

ally to accomplish the original fraudulent
design, the plaintiff could maintain his

supplemental bill. Williams v. Winans, 7

C. E. Gr. 573. reversing 5 C. E. Gr. 392.

839. Any defendant in a supplemental
bill may demur, upon the ground that the
bill is not properly supplemental, but that
it seeks to make a new and different case
from the original bill, upon new matter.
S. a 5 C. E. Gr. 392.

840. After a bill by trustees to foreclose

a mortgage, certain of the bondholders
filed a petition, setting up that their

mortgage covered certain after acquired
property. A supplemental l)ill should be
filed by the trustees, distinctly and fully

setting up the claim insisted on by the pe-
titioners, and making all parties in adverse
interest, defendants. The litigation under
the supplemental bill to be confined to the
subject matter thereof. The frame of the
bill and the parties to it to be settled by
the court. Williamson v. N. J. Southern R.
R. Co., 10 C. E. Gr. 13. Infra, I 857.

841. Where the case made by the sup-
plemental bill cannot stand as against
defendants tliereby made parties, without
the evidence under the original bill, which
is inadmissible as to them, and no advan-
tage can accrue to the complainants h6va

the supplemental bill, the new defendant
will not be required to answer it, but the
bill will be dismissed. Stover v. Wood, 11

C. E. Gr. 50.

842. It is not the practice to reiterate
substantively in a supplemental bill, all

the charges of the original bill, but to set

them out by way f)f reference, and charge
the new and additional facts by way of
supplement. Edgar v. Clevenger, 2 Gr. Ch.
404.

843. To entitle a party to file a bill in

tlie nature of a bill of review, upon the
ground of newly discovered matter, the
evidence discovered must not only be new,
but material, and such as if unanswered
in point of fact, would either clearly enti-

tle the party to a decree, or would raise a

case of such nicety and difficulty as to be
a fit subject ofjudgment in a cause. Quick
V. Lilly, 2 Gr. Ch. 255.

844. The court will not, befoi-e granting
leave to file a bill of review, inquire wheth-
er the petitioner can prove the facts set

out in liis petition. If the facts and mat-
ters set forth, verified by his own oath,

are such as to lay a sufficient founda-
tion for a bill of review, it is all that is

required. Ibid.

See Siqrra, U 211, 547. 548, 570, Amend-
ments, I 204, Infra, U 1054, 1114, 1312, 1319.

(3) Cross-hill.

844«. 1)1 general, a defendant cannot
have any positive relief against the com-
plainant, even as to the subject matter
of the suit, except bv cross-bill. Scott v.

Lalor, 3 C. E. Gr. 301 ;
Allen v. Roll. 10 C.

E. Gr. 103 ; Miller v. Gregory, 1 C. E. Gr.

274. Infra, | 1389.

845. Xo positive relief is ever granted to

a defendant, except on cross-l)ill; and no
relief, except it be founded on allegations
in the bill, or other pleadings in the
cause. Leddel v. Starr, 4 C. E. Gr. 159.

840. If the defendant asks .'substantial

relief, either as against the complainant or

a co-defendant, or a discovery, a cross-bill

may be necessary. But the court dis-

penses with the necessity of a cross-bill

when the whole matter is before it, and
the party is not thereby deprived of any of

his substantial rights by a decree in the
existins^ suit. Vanderveer v. Holcomb, 2 C.

E. Gr.'^87, 547. See WiUiamH v. Carle. 2

Stock. 543.

847. A cross-liill was held unnecessary
to set Mp a mistake in a mortgage, anil

the exemption of certain ores claimed by
complainants on foreclosure to be covered
by their mortgage. Ames v. N. J. Frank-
Unite Co.. 1 Beas. 00, 512. Contra, Allen

V. Roll, 10 C. E. Gr. 103.

848. AVhere, by agreement between
vendor and purchaser, certain assessments
on the premises were to be deducted from
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the purchase money mortgage, if con-
firmed, and sncli assessments were after-

ward set aside and new assessments
ordered, a cross-bill is not necessary on
the foreclosure. White v. Stretch, 7 (". K.

Gr. 76.

849. A mortgage caimot be reformed,
corrected, or declared void, for fraud or
mistake in the consideration, in a suit

brought to foreclose it, nor can that suit

be defended on such grounds. The onlj-

remedy is by cross-bill for that purpose.
Miller v. Gregory, 1 C. F.. Gr. 274 ; Gra-
ham V. Bernpnan, 4 C. E. Gr. 29. See In-

fra, i, 897a.
* Supra, g 3()5.

850. Fraud, when the vendee is not in

a position io rescind, nuist be set up by a
cross-bill. O'Brien v. Hulfish, 5 C. E. Gr.

230, 7 C. E. Gr. 471.

851. Where a judgment debtor, who had
purchased the eciuity of redemption under
an execution, was made a defendant, and
.sought to set aside a release as fraudulent,

such release as well as the grantor's title,

wliich did not appear, must be shown bv
cross-bill. Speer v. Whitfield, 2 Stock. 107.

852. If an answering defendant seeks a
decree to establish claims outside of any
issue made bv the *i:)leadings. he must file

a cross-bill. Hoff v. Burd, 2 C. E. Gr. 301.

853. Where the evidence of the defend-
ant shows a case ditferent from that set up
by his answer, and establishes a good de-

fence, a cross-bill .should be filed. Chand-
lei' V. Herrick, 3 Stock. 497.

854. Where there has been no eviction,
and the only question in dispute is the
true location of a boundary line between
the mortgagor and A., it is no case for a
cross-bill. Beach v. Waddell, 4 Hal. Ch.
299. 777.

855. It cannot be taken out of this prin-

ciple by the fact that the party is not in

the position of an original complainant,
seeking tlie aid of the court, but is a de-
fendant, making use of a cross-bill by way
of defence ; the cross-bill sets up a distinct

ground of relief, upon which the com-
plainant must make out a case or fail. S.

a 1 Stock. 793.

856. Upon a bill filed to settle the ac-

counts of one partnership, a settlement of

the accounts of another and different
partnership cannot be effected upon the
defendant's answer. The remedy is by
cross-bill. Breiver v. Xorcross, 2 C. E. Gr.

219.

857. Where, after a foreclosure is begun,
a petitioner claims an interest in the
premises, a bill, in the nature of a cross-

bill, may be filed to prevent the complain-
ant from depriving the claimant, by means
of the foreclosure, of the benefit of his in-

terest. Kirkland v. Kirklaud, 11 C. E. Gr.

276. Supra, § 840.

857«. If the defendant wants an inspec-
tion of papers in complainant's posses-

sion, he must file a cross-bill. Trumbull v.

Gibbons, Oct. ISP.I. Supra, 'i 239. Infra, ",

1:^21.
,

•

.'-i.).S. A dclcndaiU camiot impeach the
mortgage of a co-defendant i>y an answer.
A cross-bill is nccessarv for that purpose.
Brinkerhojf v. Franklin, 6 C. E. Gr. 334;
Hudnit V. Xash, 1 C. E. Gr. 550.

858a. Relief sought by a defendant,
alleging damages irom a failure of com-
plainant to oi)tain a release, nuist Ite set
up bv cro.ss-bill. Duryea v. Lindheimer,
Oct. 1876.

859. In strict practice, a complainant is

put to his supplemental bill, and a defend-
ant to his cross-bill, to raise a defence,
ai'ising pendente lite, aft'ecting a co-
defendant. Xatioual B(i nk of the Metropoliis

V. Sprague, 6 C. E. (ir. 530.

860. Where, at the reference before a
master, an encumbrancer finds that a co-
defendant, also holding an encumbrance
upon the mortgaged premises, claims an
unjust priority over him, and nothing has
appeared in the case to lead him to sup-
pose that such priority would l)e claimed,
and he is unable eff'ectually to litigate the
matter and resist the claim before the
master, the court will, if necessary to his

protection, and to effectuate the ends of
justice, give him leave to file a cro.?s-bill.

Huber v. Diebold, 10 C. E. Gr. 170.

861. A defendant, in a cross-bill, cannot
set up a case inconsistent with the case
made in his answer to the original bill.

Jackson v. Grant. 3 C. E. Gr. 145. Infra, <i

1163.

862. The proper time for filing a cross-
bill, where such bill is necessary, is at the
time of putting in the answer to the
original suit, and before the issue is joined
by the filing of the replication. But such
rule is not enforced where the attorney-
general is a party in respect of the interests

of the state. Stevens v. Stevens, 9 C. E. Gr.
77.

863. Where the sole object of the action
is to .settle the rights of legatees and
devisees, the rule requiring a cross-l)ill to

be filed at the same time with the answer,
will not be applied with the same strictness

as in cases involving the violation or with-
holding of rights. Ibid.

864. A cross-bill against a complainant
should, in general, be filed at the time of
filing the answer, and in all cases before
closing the testimony. But the first rule

does not apply to a cross-bill by one defend-
ant against another, nor does the last, to

cases in which no testimony has been
taken. Vanderveer v. Holcomb, 6 C. E. Gr.

105.

S(\o. A defendant, ignorant of facts which
entitle him to file a cro.ss-bill, until the

depositions of comj^lainant's witnesses

reveal such facts, if he files his cross-bill

without unnecessary dela^-, cannot be de-

prived of the benetit of such facts at the

complainant's instance, where he was wil-
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fully kept in ignorance of them by a person
acting in concert >vitli the coniplainan.t,

whose fraudulent conduct was the ground
of the cross-bill. Brrryxmn v. Grahaui, G

C. E. Gr. 870.

SG6. The filing of a cross-bill does not,

as a matter of course, stay the proceed-
ings in the original suit. Williama v. Carle.

2 Stock. 543.

8(37. If the party filing the cross-bill

wishes to stay the cause upon the original

pleadings, he should give notice, and apply
to the court for iin order to that effect. Ibid.

8G8. Where the evidence is not closed in

the original suit, and the attorney-general
has filed an information to protect the
rights of the state, the original suit will be
stayed, but only so f^xr as it involves such
rights. As to the other matters in con-
troversy, the original suit will go on.

Stevens v. Stevens, 9 C. E. Gr. 77.

869. An original and cross cause are

considered as one suit, ordinarily heard
together, and the rights of all the parties

settled bv one decree. Whyte v. Arthur, 2
C. E. Gr.'521. Supra, U 1^, 365. Infra, U
970, 1170.

(4) Interpleader.

870. A bill of interpleader is only proper
when there is a claim by diflerent parties

to the same fund or assets in the hands of

a third party, for which he has a right to

ask to be discharged. Leddel v. Starr, 5 C.

E. Gr. 274.

871. A bill of interpleader is proper only
Avhere the complainant is doubtful to

Avhich of the claimants the debt or duty is

due. It cannot be sustained where the
complainant is obliged to admit, that as to

either of the defendants, he is a wrong-
doer. Mount Holly Co. v. Ferree, 2 C. F.
Gr. 117.

872. A bill of interpleader will not be
sustained unless there is a well-founded
apprehension of danger from conflicting
claims to the fund in dispute. Blair v.

Porter, 2 Beas. 267.

873. A bill of interpleader may be filed,

although the claim of one of the claim-
ants is actionaltle at law, and that of the
other in equity. Lozier v. Van Saun, 2
Gr. Ch. 325.

874. It seems that a l)ill of interpleader
will l)e sustained in cases where it is not
absolutely necessary that the complainant
should resort to equity for protection. Ibid.

875. The bill of interpleader is not a
jirojier remedy when the coinplainant has
any personal interest in the question to
be settled. Ibid.

87(j. When the money due on a negoti-
able promissory note is claimed, on the
one hand, by a creditor of the payee, who
has attached the money in the liands of
the maker of the note before its maturity,
and on the other hand, by an endorsee of

the note, who took it subsequent to the
attachment, but before its maturity, and
who claims to be a bona fide holder for

valuable consideration without notice of
the attachment—this state of tacts pre-
sents a i:)roper case for a bill of inter-

pleader. Briant v. Reed, 1 McCart. 271.

877. Commissioners sold land belonging
to two tenants in common, which could
not be partitioned. At the sale the land
was bought by one of the tenants, who re-

fused to comply with the conditions,
whereupon it was re-sold at a loss of $1200.
On the division of the proceeds the co-ten-
ant claimed the allowance of the $1200, as
against the tii'st purchaser. The claim
being disi^uted, an order for distribution
was made, with which the commissioners
refused to comply, and tiled a bill of inter-

pleader. Held, the case furnishes no
ground for a bill of interpleader, by the
commissioners. Micliener v. Iloyd, 1 C. E.
Gr. 39.

878. A., who has had joint business with
B., to whom C. has lent his notes and
checks to be cashed for B.'s benefit, can-
not, on his bringing suit at law against C.

on such notes and checks of which he has
become the owner in his own separate
right, l)e required to plead with B. in or-

der that it may apjiear whether there is

not something due from him to B. in their

joint business which may be applied to the
jiayment of the indebtedness of C. to A.
on the notes and checks. Such is not the
object of an interpleader. Smith v. Kuhl,
10 C. E. Gr. 38.

879. Bill of interpleader as to moneys
deposited in bank by trustee in name of
cestui que trust, and demanded by both.

Expenses of trust directed to be paid to

trustee, and balance to cestui que trust.

Rahway Savings Institution v. Drake. 10 C.

E. Gr. 220.

880. When the debtor has come volun-
tarily into a court of equity with the
fund, and leaves the claims of the contest-

ing parties to be settled between them-
selves, neither of the claimants can raise an
objection against the assignment of part
only of the debt. The presumption must
be that the complainants assented to a sub-
division of the debt. Superintendent, ctr. v.

Heath, 2 McCart. 22.

881. A. gave a bond to B. B. died leav-

ing a will and appointing executors ; on
the death of B., 0. took possession of the
bond, claiming that B. in her lifetime, had
by parol transferred it to her, the said C,
and notitied the obligors not to pay the
bond to the said executors, and that it was
her property and in her possession, and
that she should sue the obligors. The exe-
cutors gave notice to the obligors not to

pay the bond to C, and that they should
sue if it was not paid to them ; and after-

wards commenced an action at law against
the ol)ligors, and declared upon the bond
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as ii lost bond. The ohlijijoi's liled a l)ill

a;4ainst the executors and C, praying; that

they should interpleatl, and praying an
injunction restraining them from proceed-
ing at law. The injunction was allowed.

Rowe V. Matteson, '?> Hal. Ch. 131.

S82. The answers admitted the facts on
which the prayer for interpleader was
founded, the answer of C. setting forth the
grounds of lier claim to the bond. No de-

cree was taken against the defendants to

interplead ;' but the proofs on both sides,

as l)etween the defendants, were taken and
the cause brought to hearing

;
and it being

ready for a decision, both as between the
defendants and as between them and the
comjilainants, it was heanl and a iinal de-

cree made. Ibid.

,S83. The complainant, in a biW of inter-

pleader, sets out the claims as exhibited to

him, and he cannot be expected to do it

with as much particularity as the com-
plainants themselves might do. It is

enough for him to satisfy the court that

there are opposing claims, against which
he is in equity entitled to protection until

they are settled, so that he may pay with
safety. Lozier v. Vcm Saun, 2 Gr. Ch. 325.

884. It is essential in every bill of inter-

pleader, that the complainant show that

each of the defendants claims such a right

as they may interplead for. The com-
plainant must at least show that there is

some doubt to which claimant the debt
or duty belongs. If he states a case in his

bill which shows that one defendant is

entitled to the debt, and the other is not,

both defendants may demur. Brkmt v.

Reed, 1 McCart. 271.

885. It is not necessary or proper for

the complainant to set out the case of the

claimants, he is only to state the claim
made to him.. It is enough for him to

satisfy the court that there are opposing
claims against which he is in equity enti-

tled to protection until they are settled, so

that he can pay with safety. Ibid.

886. On a bill of interpleader, the first

decree is that the defendants interplead,

and the case then becomes a case between
the defendants as between a complainant
and defendant. Rowe v. Matteson, 3 Hal.
Ch. 131.

887. On bills of interpleader, the court

disposes of the questions arising in various

modes, according to the nature of the

question and the manner in which it is

brou2;ht before the court. Condict v. King,
2 Beas. 375.

See Bailment, | 5, Infra, |^ %(}, 1201.

(b) Answer.

(1) General form.

(
i ) What defendant is bound to discover.

888. A defendant cannot pray anything

in his iinswer l)Ut to be dismissed the
court. Milhr v. Crrer/on/, 1 C. E. Gr. 274.

889. If a defendant submits to answer,
the general rule is, he is bound to answer
every immaterial, as well as material state-

ment of the bill. Horjencamp v. Acker-
man, 2 8toL'k. 2<)7 ; Brown v. Fuller, 2 Beas.
271.

S'JO. A complainant cannot compel a
demurrer upon the facts as stated in the
bill, if they are im|)erfectly or inadequate-
ly stated. The defendant must be at lib-

erty to plead the facts upon which he re-

lies for his defence, in such form and with
such detail as to raise the real question
which he desires to present. Davison v.

Johnson, 1 C. E. Gr. 112.

891. An answer must answer fully all

the material allegations and charges in the

bill, and all the interrogatories founded
upon and incidental to them. This rule

is strictly adhered to in cases of fraud.
Vreeland v. New Jer.sey Stone Co., 10 C. E.

Gr. 140. Infra, ? 897.'

892. Where a matter is charged in the

bill which must, if true, be within the

knowledge of the defendant, the sub-
stance of the charge should be answered
directly, not evasively, nor by way of neg-

ative pregnant. Smith v. Loomis, 1 Hal.

Ch. 60.

893. Where the circumstances charged
are suspicious, or have the appearance
of collusion and fraud, a defendant will be

held to strict rule in answering. Ibid.

894. Where transactions are charged in-

volving fraud, either actual or construc-

ive, and especially where direct intei'ro-

gatories are put in relation to particular

facts, the court cannot be satistied with a

general answer, or one in any way evasive.

Scull V. Reeves, 2 Gr. Ch. 84.

895. The answer denied the fraud, and
alleged that it was agreed between the

agents of both parties, that the defendant
should retain the land and pay the com-
plainant a sum of money in full of his

right of redemption, and the agreement
should be given up and canceled. That
the agreement was given up, and the

money paid on complainant's order to his

agent, to receive it in full of the property.

This, if done bona fide, is binding on the

parties, and the title of the defendant is

complete. Youle v. Richards, Sax. 534.

896. These allegations in the answer are

not new matter, which, according to the

practice, cannot avail the defendant ; but

directly responsive to a material allega-

tion of the bill, and a complete answer to

the charge of fraud—upon which ground
the injunction was dissolved. Ibid.

897. A general denial of fraud cannot
avail where the answer admits facts from
which fraud is necessarily inferred. Sayre

V. Fredericks, 1 C. E. Gr. 205. Infra, ? 1163.

Siqjra, I 891.

897a. Fraud, as to deception in the
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quantity of land and the existence of en-

cumbrances on the i)remises, may be set

up in an answer—it is not necessary for

defendant to resort to a cross-bill. Dayton
V. Melick, Oct. 187<). Supra, | 849.

8i)8. It is of the utmost importance that

defendants be held to the established
rules for answering. Kinnaman v. Henry,
2 Hal. Ch. 90, case reversed, Id. (;2<).

899. It is not sutiicient fur a defendant
to say he has no knowledge of a tact

charged in the bill. Ibid. See Divorce,

^ 7i).

9U0. If is not sufficient for the defendant
in his answer to say he does not know it,

or does not believe it; as that may all be
true, and yet the fact charged be uncon-
tradicted. Quackenbunh v. Van Riper, Sax.
470.

901. What is necessary, and sufficient in

an answer. Ibid.

902. How a defendant, claiming to be a
bona fide purchaser, must deny notice.
Wihon V. Hillyer, Sax. 63 ; Gordon v. Rock-
afellar, April, 1823. Supra, I 234.

903 Where a release had been recorded,
an allegation of a defendant "that he
never heard of the release until after he
bought the premises," is not a sufficient

denial of knowledge of the release. Pier-

son V. Ryerson, 1 Hal. Ch. 196.

904. The substance only of the issue
need be proved; the same degree of ac-
curacy is not required in an answer, as
in a bill. King v. King, 1 Stock. 44.

905 The defendant, in denying a charge
against him, has a right to state the whole
transaction. Yoide v. Richards, Sax. 534.

906. An answer, in stating the particu-
lars of a transaction charged and inquired
into by the bill, is responsive. Merritt v.

Brown, 4 C. E. Gr. 286. See Black v. Lamb,
1 Beas. 108.

907. So, where there are particular
charges, they must be answered particu-
larly, although the general answer may
amount to a full denial of such charges.
Everly v. Rice, 3 Gr. Ch. 553.

908. The denial of two allegations con-
junctively, is not a denial of each. Pier-
son V. Ryerson, 1 Hal. Ch. 196.

909. The defendant is liound to state in
liis answer all the circumstances of which
he intends to avail himself by way of de-
fence, and to apprise the complainant in

a clear and unambiguous manner, of the
nature of the case he intends to set up.
Jloores V. 3Ioores, 1 C. E. Gr. 275.

910. That an answer is insufficient in
some particulars, does not destroy its effect

upon the points upon which it answers
directly. And where the complainant has
accepted it, he is bound bv it. Whitney v.

Robbins, 2 C. E. Gr. 360.

911. An answer, simi)ly averring that the
facts stated in a paper, i)urporting to be
the answer of another defendant in the
cause, " are substantially correct as far as

these defendants are concerned," is form-
ally and substantiallv defective. Carr v.

Weld, 3 C. E. Gr. 41, 4 C. E. Gr. 319.

912. If the bill state, either directly or by
inference, the location of a base line of a
iisliery, an answer denying that such is the
base line, and stating another, and show-
ing liy what authority that was fixed, is

responsive. Howell v. Robb, 3 Hal. Ch.
17.

913. Want of capacity, as a defence to

the enforcement of the contract, should be
distinctlv set up in the answer. Miller v.

MiUer, 10 C. E. Gr. 354. Infra, I 994.

914. To avoid a deed of a married wo-
man for want of acknowledgment of the
statutory facts, the defence must be set up
in the answer. Marsh v. Mitchell, 11 C. E.
Gr. 497.

915. If a defendant admits a parol agree-
ment, l)Ut claims the benefit of the statute
of frauds, he is entitled to it; but if he
admits it without such claim, he is con-
sidered as having renounced such benefit.

Dean v. Dean, 1 Stock. 425; Ashmore v.

Evans, 3 Stock. 151 ; Van Dyne v. Vreeland,

3 Stock. 370; Van Duyne v. Vreeland, 1 Beas.

143 ; Walker v. Hill, 6 C. E. Gr. 191, 7 C. E.
Gr. 513 ; Wakeman v. Dodd. March. 1876.

See Petrick v. Ashcroft, 5 C. E. Gr. 198.

916. It is not necessary to set up the
statute of frauds as a defence, unless the
contract against which it is set up, is that

on which the relief praved for is founded.
Force v. Dutcher, 3 C. E.^Gr. 401.

917. So, if an answer denies a trust, it

must be proved by complainant, although
the answer does not set up the statute as a

defence. Whyte v. Arthur, 2 C. E. Gr. 521

;

Johns V. Norris, 7 C. E. Gr. 102, case revers-

ed, March, 187ti.

918. If the complainant alleges a trust,

and the defendant admits it, the answer
is a sufficient writing to support it. Hutch-
inson V. Tindall, 2 Gr. Ch. 357; Dean v.

Dean,l Stock. 425.

918a. Where a bill is filed to establish

and enforce a trust, although the alleged

trustee does not appear to oppose the
claim, the court will order proofs to be
taken to establisli the case made by the

bill. And the evidence to prove the trust

must be legal, and will not ])e dispensed
with because the trustee does not answer,
and deny the trust. Thus, where a trust

is alleged which, from its character, is re-

quired to be in writing by the statute, the
court will not allow parol evidence to be
substituted for the written evidence which
the statute requires. Smith v. Howell, 3

Stock. 349.

919. Where the bill alleges the existence
of a partnership, and prays an account of

the partnership transactions, an allega-

tion in the answer, that by an agreement
between the partners, on the dissolution

of the partnership, the complainant was
to paj'^ all the debts of the firm, is new and
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indeitoiulent matter, not responsive to

the charues in the l)ill. J)ichi/ v. Allen, 1

Gr. Cli. 40.

920. If tlu" 1)111 (•liar!i:o.s the exi.steiice of
a partnership without stating its eharaeter,
an an-swer that the partnersliip is dormant
and mdcnown, is responsive. C(unmack v.

Joliiisou. I Gr. Ch. 108.

921. The hill eliar^es, that the assignees
sold without giving any information what
was the interest of the debtor in the
property, cte. The answer ailirming that
one of the assignees did give such in-

formation, is not satisfactory, it should
have stated what the information given
was. Hays v. Doane, 3 Stock. 84. See Fis-

ler v. Porch, 2 Stock. 243.

922. Notwithstanding an answer was
put in by the administrators of B., some
of the most im[)ortant charges of the
bill remaining unanswered, they, being
merely representatives, having no per-
sonal knowledge of the facts, and there-

fore not admitting or denying them, the
order to stay proceedings was continued.
Miller v. Ford, Sax. 358.

923. An express denial of a fact of
which the defendants admit themselves
to be ignorant, is not a satisfactory de-

nial of the complainant's equitj'. Bailey
V. Stiles, 2 Gr. Ch. 245.

924. The answer of the defendant is no
evidence of the fraudulent abstraction of
the mortgage, it cannot be admitted to

repel the strong presumptive evidence of
payment or satisfaction, arising from the
cancellation of the mortgage on the
record. Miller v. Wack, Sax. 204.

925. Where the defendant had the op-
portunity of stating, in his answer, when,
where, and how he paid any part of the
purchase money. Held, that the answer
amounted to a confession of the case made
by the bill. Heyder v. Ehlers, 2 Stock. 283.

926. An answer which sets up an agree-
ment between mortgagees altering their

priority, as against a bona fide assignee,

without alleging the consideration or
the delivery of such agreement, is defec-

tive. N. Y. Chem. Co. v. Peck, 2 Hal. Ch. 37.

927. An allegation in the answer, as a
defence to a bill for foreclosure of a pur-
chase money mortgage, that " part " of the
land intended to be conveyed, has been
omitted from the description by metes
and bounds, without stating what part, or
whether the land is not otherwise suffi-

ciently described to be fullv identified, is

insufficient. Allen v. Roll, 10 C. E. Gr. 103.

928. An allegation by the administrator
of a deceased i^artner that " a fair settle-

ment," would show nothing due the sur-

viving partner, is insufficient. Williams
v. Stemns, 1 Hal. Ch. 119.

929. The answer of the defendant to the
cross-bill, may be considered as substan-
tially, and for all practical purposes, a
replication to the defendant's ansAver to

the original bill. W/n/fc v. Arthur, 2 C. E,
Gr. 521.

930. An answer, signed by solicitor and
counsel, a.s solicitor and counsel of two de-
defeiulants, but sworn to by one, is not
the answer of both defendants, but of
one of them only; and cannot, without
the consent of the oi)i)Osite jtarty, be read
as the answer even of the defendant who
has sworn to it. Vaughn v. Johnson, 1

Stock. 173.

931. An answer of one defendant joined
to several, and purporting to be the answei-
of all, but sworn to by one only, is but the
answer of that one. Young v. Clarksville

Co., Feb. 1876.

932. If an answer is so evasive that it is

obviously a mere delusion, if there is no
answer to any of the material facts stated
in the bill, and no reason assigned for not
answering them, it will be considered as no
answer, and ordered to be taken from the
files. Travers v. Boss, 1 McCart. 254.

933. But if it be an answer, however
defective, the plaintiti' must either file

exceptions or a replication. Ibid. Squier
V. Shaw, 9 C. E. Gr. 74.

935. A defendant mortgagee is not
bovmd to put in any defence to the answer
of a co-defendant, alleging that his mort-
gage was without consideration and fraud-

ulent. Brinkerhoff' v. Franklin, 6 C. E. Gr.

834.

(ii) Wlien discovery tends to criminate.

936. A bill praying a discovery from
the defendant, whether since her marriage
she has not committed adultery with any
person whatever, and with whom, and at

what time and place, and under what
circumstances, is demurrable. The rule

is, that the defendant is not bound to

accuse himself of a crime, or to furnish

any evidence whatever which shall lead to

an accusation of that nature. And the

objection lies to a particular interrogatory,

though the bill be in other respects unex-
ceptionable. Marsh v. Marsh, 1 C. E. Gr.

391. Divorce, § 78.

937. If a discovery is necessary to aid

a defendant in a defence at law, or other-

wise, equity will not require him to

answer under oath, and thus be a witness

against himself in a matter which will

subject him to a penalty or forfeiture, or

to any loss in the nature of a forfeiture.

Vanderveer v. Holcomb, 2 C. E. Gr. 87, 547.

938. Defendants were protected from
answering whether they had surreptitious-

Iv taken and destroved a will. Bailey v.

Stiles, 2 Gr. Ch. 245, 247.

(iii) Scandal and impertinence.

939. A defect of title to mortgaged pre-

mises conveyed by the mortgagee, set up
as a defence in a suit for the foreclosure of
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the purchase money niort<i;age, is imperti-
nent. Hulfish V. O'Brien, 5 C. E. Gr 230, 7

C. E. Gr. 471.

940. It is not im])ertincnce, in an answer
to a bill for foreclosure by a second mort-
gagee, to aver that his mortgage is for a
larger amount thiin is alleged in the bill;

nor in an answer thereto by the mortgagor,
to aver that he has paid a .specified sum
on the complainant's mortgage, for which
he claims credit. Squier v. Shaw, 9 C. E. Gr

.

74. Infra, U 060, 1133.

(iv) When defendant answers by favor.

941. Where a defendant answers by favor
of tlie court, he must be restricted to an
equitable answer ; where Re has a right
to answer, such liniitation cannot be im-
posed. Vandcrveer v. Holcumb, 7 C. E. Gr.

555; Campion v. Kille, 1 McCart. 229, 2
McCart. 470.

942. Defendants obtained an extension
of time to answer, on an ex parte applica-
tion, after the expiration of the time lim-
ited by law. In their answer they set

up usury. It was ordered that so much
of the answer as set up usury, be struck
out, or that the defendants introduce an
offer to pay the principal actually received,
with lawful interest. Ibid. ; Kemer v. Shaw, 4
Hal. Ch. 355 ; Collard v. Smith, 2 Beas. 43

;

3Iarsh v. Lasher, 2 Beas. 253 ; Hill v. Colie,

10 C. E. Gr. 469. See Young v. Clarksville

Co., Feb. 1876; Amendments, ? 1G9.

(v) In conjunction with a plea or de-
murrer.

943. If the defendant has a substantial
defence which cannot avail him under his

l^lea, from inaccuracy in pleading, he may
claim the full benefit of such defence by
his answer. Matthews v. Roberts, 1 Gr. Ch.
338.

944. A plea of the statute of limita-
tions is not required to be accompanied
by an answer when the bill simply con-
tains the formal allegation in regard to title

papers, usual in bills for dower, in order
to bring them within the jurisdiction of a
court of equity. Conover v. Wright, 2 Hal.
Ch. 013. Infra,

f
972.

945. A plea of release is not void be-
cause it is not stated in the plea or the an-
swer in support of it, that such release
was obtained freely and without fraud,
when the bill contains no allegation of
fraud. McClane v. Shepherd, G C. E. Gr. 76.

940. The answer accompanying the plea,

expressly denying fraud, and being de-
cidedly in support of the ])lea, though not
stated so to be ; this formal omission may
be supplied if the plea is amended. Meeker
v. Marsh, Sax. 198. Infra, U 995, 1134.

(vi) Verification and affidavits.

947. An answer, not verified as the prac-

I

tice of the court requires, will be sup-
pressed. Piyicers v. Robertson, 9 C. E. Gr.
348.

948. When the verification of an answer
is in the form of an affidavit, the name of
the deponent must be subseiubed at the
foot of the affidavit; when, in the form of
a certificate of the oflicer who adminis-
tered the oath, tlie name of the deponent
should be subscribed to the answer. Ibid.

949. It cannot be sworn to before an
officer in another state, not authorized by
the statutes of this state, or the rules of the
court to take an oath to an answer. Trum-
bull V. Gibbons, Oct. 1819 ; Freytag v. Hoe-
land, 8 C. E. Gr. 36; Haig'ht v. Morris
Aqueduct, 4 Wash. C. C. 001.

950. If the defendant is absent from the
country, his oath to the answer must be
taken under a commission. Stotesbury v.

Vail, 2 Beas. 390. Rule, 164.

951. Affidavits annexed to an answer
need not be taken on notice, nor is it

necessary to serve copies, unless in special
cases, under the rules of the court. Ibid.;
Gariss v. Gariss, 2 Beas. 320.

951a. In an answer by a husband and
wife, the latter must make affidavit

thereto. Collard v. Smith, 2 Beas. 43.

952. The oath of the defendant, in his^

answer, " that the mortgage he sets up
was taken awaj'' and cancelled by the
mortgagor fraudulently, and without his

consent," is to the very point in contro-
versy, and does not come within the rule
which admits the oath of a party to prove
the loss of a paj^er, for the purpose of
letting in secondary evidence of the con-
tents, &c. Miller v. Wack, Sax. 204.

953. To entitle a defendant to the ad-

vantage of his answer under oath, under
the act of March 0th, 1867, {Rev. p. 108, g

23), the answer must have been in a suit

pending at the time of the passage of the
act, and in reference to the same claim.

Camden and Amboy R. R. Co. v. Stewart, 4
C. E. Gr. 343, 6 C. E. Gr. 484.

954. Where the bill prays an answer
without oath, the answer if sworn to is

treated as if it were not. Hyer v. Little, 5

C. E. Gr. 443 ; Sweet v. Parker, 7 C. E. Gr.

453. See Walker v. Hill, 6 C. E. Gr 191, 7
C. E. Gr. 513.

955. It would seem, from some of the
authorities, that if complainant chose to

dispense with the oath of defendant, the
court, upon his motion, will require the
defendant to answer without oath, even
without the consent of defendant. But in

all such cases the dispensation is supposed
to be made for the convenience of the
defendant and upon his express or pre-

sumed consent. The application may be
made on the part of the plaintifi['or of the

defendant, but the order will only be made
when both parties consent, and not
against the will of either. Brown v. Bulk-

ley, 1 McCart. 294.
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956. The rule of the court {Fiilr 43.) in

terms requires that affidavits annexed to

an answer shall he merely in rej)ly to

affidavits annexed to the hill ; and it

would seem to he a fair and reasonahle
construction of the rule, that affidavits

to rehut an answer should 1)6 confined to

rehuttin<i' the affidavits annexed to the
answer. Del. (tnd liar. Canal Co. v. Ear. and
Del. Bay Jl. li. Co., 1 McCart. 445. See
Divorce, U "->. 157, Injunction.

956a. An answer referring to the answer
of another defendant W., as "substantially
correct," &c., and sworn to before W.'s
answer is sworn to or filed, is defective.

Carr v. Weld, 3 C. E. Gr. 41.

Corporations, | 279.

(2) Supplemental answer.

957. Leave will be granted to file a sup-
plemental answer for the purpose of stat-

ing a matter which the defendant had
been told by counsel would constitute no
defence, and which he did not, therefore,
mention to his solicitor, who prepared
the answer in ignorance of the existence
of such defence. But it will 'be granted
only on such terms as will do the com-
plainant no injury, or create no serious
delay. Burgin v. Giberson, 8 C. E. Gr. 403.

958. Leave will not be granted to file a
supplemental answer to set up ultra vires

in a corporation. Third Ave. Bank v.

Dimock, 9 C. E. Gr. 26.

959. It should appear that the matter of
the supplementary answer is new, or a
sufficient reason be given for not having it

in the original answer. Smallwood v. Lewin,
2 Beas. 123.

9G0. The repetition in a further answer,
or in an answer to an amended bill, of any-
thing contained in a former answer which
is not necessary or expedient is imperti-
nent. Garr v. Hill, 2 Hal. Ch. 457.

See Affidavits, | 34, Amendments, II

(6) (2), Contracts,
'i 205, Corporations, |

274, Debtor and Creditor, |§ 22, 23, Di-
vorce, ^ 73-77, Mortgage, Usury. Infra,

Y{h){2), U 972, 1058, 1060, 1190, 1192, 1304.

(c) Demurrer.

(1) When it lies.

961. A demurrer will lie wherever it is

clear that, taking the charges' in the bill to

be true, the bill would be dismissed at the
hearing; but it must be founded on this,

that it is an absolute, certain and clear
proposition that it would be so. Vail v.

antral E. R. Co., 8 C. E. Gr. 466.

962. A demurrer allowed to a supple-
mental bill filed 23 years after a decree

pro con. Woodrvf v. Brugh, 2 Hal. Ch.
465.

963. In equity, a demurrer is oidy a
mode of defence to the bilL It is neVer
resorted to to settle the validity of a plea
or an answer. Travcrs v. Ross, 1 McCart.
254.

964. A demurrer to a bill in equity, ad-
mits every charge in the bill which is well
pleaded. Gobk v. Andruss, 1 Gr. Ch. 66;
Smith V. Allen, Sax, 43. Supra, U 755, 766.
See Van Dyne v. Vreeland, 3 Stock. 370,
Evidence, II(o).

965. A demurrer is an answer in law to
the bill, although not in a technical sense
an answer. Neiv Jersey v. Neiv York, 6 Pet.
323. See Va^i Dyne v. Vreeland, 3 Stock.
370.

966. The want of the affidavit to a bill

of interj^leader, denying collusion, consti-
tutes a ground of demurrer, hut it also may
be taken advantage of at the hearing.
Mount Holly Co. v. Ferree, 2 C. E. Gr. 117.

967. Demurrer lies for want of the allega-
tion, when material, that comi^lainant is a
bona fide purchaser. Baldwin v. Richnian,
1 Stock. 394. Infra, | 1000.

968. A bill for specific performance of
a sale by a purchaser at sherift'"s sale will

lie. Such a bill, filed Avithout direction
of the court, is not liable to demurrer
by the purchaser, on the ground that there
is a more summaiy method of compelling
him to abide liv his contract. Bourne v.

Ritter, 11 C. E. Gr. 45(;.

970. A cross-bill filed by leave of the
court, mereh' for the purpose of present-
ing more distinctly the issues which cer-

tain defendants themselves intended to

present by their answer in the original suit,

and the complainant in such cross-bill

praying no relief against them not before
sought by another part}- in the pleadings in

the original suit, is not lialile to demurrer
bv such defendants. Stevens v. Stevens, 11
C. E. Gr. 101.

971. Where a bill in equity states a case
to which the statute of limitations will ap-
ply, without bringing it within any of its

savings, defendant may demur. Wisner v.

Barnet,4: Wash. C. C. 631; Bird v. In.^lee,

8 C. E. Gr. 363. See Peer v. Cookerow, 2
Beas. 136.

973. It is no cause of demurrer to a bill

of interpleader, filed by executors, that the
bill prays relief, on the ground that the es-

tate is likely to prove insolvent. Lozier

V. Van Saun, 2 Gr. Ch. 325.

974. The fact that the particular amount
due is not ascertained, does not take from
the executors the character of indifferent

stakeholders. Ibid.

975. Nor is it a cause of demurrer to a
bill of interijleader, that it is filed after

judgment at law, no defence having been
made against the recovery of judgment,
where the whole or a part of the defence
is equitable only. Ibid.
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976. A demurrer can onlj' bo founded on
a foot or omission appearintj in the bill.

It cannot set up a fact or omission not ap-
pearing in the bill, and thereupon demur.
Black V. Shreeve, 4 Hal. Ch. UO.

\)71. Where defendants who answered
the original bill allege in their answers a
want of eciuity, it is projjer to decide such
(luestion on demurrer to the sui)plemental
bill. Williions V. Winana, 7 C. K. Gr. 573.

Supra, U 237, 538, 543, 570, 574, 000, 766,

790, 79(i, SOI, 819, 839. 884, 890, 944. Infra,

U 1005, 1056, 1125, 1322, 1380.

(2) General form.

978. A general demurrer will not lie

to a bill presenting a case, in which
the legitimate proof may be such as to

warrant a decree in favor of the complain-
ant. Drummond v. WesterveU, 9 C. E.
Gr. 30.

979. A general demurrer will not lie

where there is any part of a bill, as to re-

lief and discovery, which the defendant
ought to answer. Romaine v. Hendnckson,
9C. E. Gr.231.

'.)80. When a demurrer is too exten-
sive, or bad in part, it must be wholly
overruled. Ouhvater v. Berry, 2 Hal. Ch.
63 ; Vanderveer v. Stryker, 4 Hal. Ch. 175

;

Banta v. Moore, 2 McCart. 97; 3Ietler v.

Metier, 3 C. E. Gr. 270, 4 C. E. Gr. 457 ; Vail
V. Central R. R. Co., 8 C. E. Gr. 466; Board
of Dom. Missions v. Puechelstein, Feb. 1876

;

Davison v. Perrine, 7 C. E. Gr. 87.

981. Where a bill sets up a sufficient

ground of equitable relief as to title of
part of certain premises, and none as to
another part, and would be demurrable
if tl:e latter \yAvi -was not sustained by
complainant, a general demurrer will not
lie. Burling v. Hammar, 5 C. E. Gr. 220.

982. A demurrer being sustained as to a
])art of the bill for a cause specifically as-

|

signed, objection on score of multifarious-
ness is removed, and the complainant may
proceed as to the rest of his case as if there
had been no demurrer. Ibid.; Emansv.
Emans, 1 McCart. 114.

983. A general demurrer to a bill, on
the grountl of multifariousness, which i

is not sustained as to the only part which !

makes it multifarious, will be overruled.
Brownlce v. Lockwood, 5 C. E. Gr. 239.

984. The offence being sufficiently speci-
\

fled, the denuu-rer, bieing general, was over- '

ruled. Goodwin v. Goodivin, 8 C. E. Gr. 210.
j

980. Under a general demurrer for want
of equity, no objection for want of form

i

can properly be raised. Miller v. Jamison, \

9 C. E. Gr. 41 ; Marsh v. Marsh, 1 C. E. Gr.
i

391 ; Board of Dom. Missions v. Paeehelstein, '

Feb. 1876.

987. Filing a general demurrer is a
waiver of all defects in the service of the

'

subpoena. Ogden v. Gibbons, July, 1823. '

(3) Ore tenus.

988. A misjoinder may be assigned as
cause for demurrer, ore tenus, at the argu-
ment, though a general demurrer for want
of equity be overruled. Barrett v. Doughty,
10 C. E. Gr. 380. Supra,

'i 541.

989. It is the settled practice, that where
a demurrer is put in to the whole bill for
causes assigned on the record, if those
causes are overruled, the defendant will
be allowed to assign either causes, ore tenus,
at the argument, but the demurrer ore
tenus must be for some cause which covers
the whole extent of the demurrer. Ibid.

See Abatement, ? (;7, Divorce, ^? 78, 79.

(d) Plea.

990. If a plea of matter in bar of the
complainant's suit be allowed by the court,
and is afterwards proved to be true, the
cause is at an end. Meeker v. Marsh, Sax.
198.

991. A plea to a bill against an executor,
for account and payment of a legacy,
"that (on such a day), an account in writ-
ing was made out and stated, between the
defendant, as executor, &c., and the com-
plainant as legatee, under the will of the
testatrix, and upon that account there was
a balance still due complainant of thirteen
dollars and six cents, which was then and
there paid by the defendant to the com-
plainant, who thereujion gave a receipt in

full, (setting out the receipt), and averring
that she read the receipt herself, or it was
truly read to her by the defendant; that
she was full}^ satisfied with the receipt, and
voluntarily signed it;" shows with sufti-

cient certainty that the account stated was
between the defendant as executor, and the
complainant as legatee, &c. ; but is defec-
tive, because all these allegations may be
true, and yet the complainant may not
have been present when the account was
made out and stated, and may never have
seen and examined it. These matters are
material. Ibid.

992. An averment in such a plea, that
the vouchers have l)een delivered up, is

not necessary ; the delivering up of vouch-
ers on the settlement of an account is not
essential. Ibid.

993. When all the allegations of the plea
being taken as true, do not make out a full

defence; or when necessary facts are to be
gathered by inference alone, the plea
cannot be sustained. Ibid. Supra, § 760.

994. A plea that the complainant " is

incapable of taking care of herself or her
property," not specifying the particular
incapacity, is bad and insufficient. Corlies

V. Corlies, 8 C. E. Gr. 197. Supra, f 913.

995. A plea that goes to the whole bill,

and is coupled with an answer not in sup-
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port of it, but which (Icuios (he equities

set up iu the bill, is overruleil by the
answer. Ibid.

'.»;»('). When a bill for partition alleges

that the husband and wife were seized as

tenants in common by virtue of a con-
veyance to them made during coverture,
that fact is not necessarily inconsistent
with the creation of a tenancy in common,
and on demurrer to such a bill it will be
assumed that ajit words were used in the
conveyance for that purpose. If in truth
the conveyance was made to the husband
and wife during coverture, and apt words
for the .creation of a tenancy in common
were not used, that fact should be shown
bv way of plea. McDermott v. Frenche, 2
3Ic('art. 78.

V»07. Under the statute of New Jersey
regulating the practice in chancery, the
defendant, under the usual order to an-
swer after demurrer overruled, cannot tile

a plea. White v. Dummer, 1 Gr. Ch. 527.
9!^'^. Leave to file a plea after denun-rer

overruled, will not be granted, if it is mani-
fest tliat the plea otiered, if true in fact,

would be no bar to the relief sought by the
bill. Seeley v. Price, 1 Hal. Ch. 231.

1)99. When the cause is lieard upon a
plea, it does not depend upon tlie techni-
cal form of the plea, but upon tine suffi-

ciency of its averments. Davison v. John-
son, 1 C. E. Gr. 112.

1000. The defence of a bona fide pur-
chase may be made b)^ plea. Haughwout
V. Pomeroy, 7 C. E. Gr. 531. Supra, H 9(37,

972. Debtor and Creditor, § 76.

1000«. The statute of limitations may be
set up bv plea, answer or demurrer. Ruck-
man V. Decker, 8 C. E. Gr. 283. Infra, I

1254rt.

Abatement, f§ 37-40, r)4-(3f), Account,
B 13, 27, Amendments, II(&)(3). Infra,l^.

1057, 1410, V(^).

(e) Replication.

1001. Where a replication is filed, mat-
ter not responsive to the bill, but pleaded
by way of confession and avoidance,
must be i^roved. Roberts v. Birr/ess, 5 C. E.
Gr. 139.

1002. An omission to state that a re-

lease was obtained without fraud, cannot
be taken advantage of by special replica-

tion. McClane v. Shepherd, G C. E. Gr. 76.

See Amendments, | 144.

1003. Upon a replication filed to a plea
that there was no promise within six years,

an agreement not to take advantage of
the statute cannot be given in evidence,
because not within the issue. Cowart v.

Perrine, 6 C. E. Gr. 101.

1004. A general replication denies
every allegation of the answer, which ii^

not directly responsive. Lovett v. Demu-
rest, 1 Hal. Ch. 113. Infra, U 1059, 1488.

V. Practice.

(a) Process.

(1) In f/ineral.

1005. If the defendant is properly
charged in the bill, as executor, or devisee,
or in any other s])ecial ca})acity. it is no
ground of demurrer that the subpojna is

issued against him generally, without
stating the character in which he is sued.
Walton V. Herbert, 3 Gr. Ch. 73.

loot). The complainant, after the ex-
piration of the time limited for the
defendant to file his answer, attached
tlie revenue stamp and took a de-
cree pro confesso ; the defendant moved
to set aside the decree. Motion denied
with costs, but, under the circumstances of
the case, without prejudice to the motion
being renewed within fifteen days, if the
defendant could make affidavit of a good
defence, and show what that defence is.

Disbrow v. Johnson, 3 C. E. Gr. 36.

1007. An amended bill is considered as
an original bill, and a new subpoena to

answer is not necessary Avlien the defend-
ant has not appeared. Equitable Society v.

Laird, 9 C. E. Gr. 319.

1008. The issuing of a subpa?na, before
the filing of the bill, is irregular, except
in cases to stay waste, and if promptly
brought to the notice of the court, will be
set aside as illegally issued. Croivell v.

Botsford. 1 C. E. Gr. 458.

1009. Where a party seeks to set aside
the proceedings of his adversary for an
irregularity which is merely technical,
he must make his application for that pur-
pose at the first opportunity. If a solicitor,

after notice of an irregularity, takes any
step in the cause, or suffers his adver-
sary to proceed therein under a belief

that his proceedings are regular, the coiu't

will not interfere to correct the irregularity,

if it is merely technical. Ibid.

1010. The statute [Rev. p. 104, | 5,) is

merely directory of the mode of proceed-
ing. The time or form in which the thing
is directed to be done, is not essential.

The i«'oceedings in such cases are valid,

though the command of the statute is

disregarded or disobeyed. Ibid.

1011. A subpoena must be taken out Avith

an injunction, and nuide returnable with-
in the time prescribed by the rule for the

return of service of the injunction. Leer.
Cargill, 2 Stock. 331.

lbi2. But after an answer has been filed,

it is too late to object to the want of a sub-

poena. MS. Williamson, C. April, 1829.

1013. A capias issued where a ne exeat

should have been issued, and a bond taken
thereon, is irregular, but the order being
right, defendants were ordered to give

security, &c. MacDonough v. Gaynor, 3 C.

E. Gr. 249.

Amendments, II(«)-
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(2) Service.

1014. It is not essential that a sulipcena

be served by the sheriff or coroner. It

may be served by a private person, Ijut in

such case an affidavit must be made of the
manner and time of service, and upon the

return of the writ a rule must be taken on
the defendant to plead, answer or demur,
at or before the next stated term of the
court. Stillwell v. McXceh/, 1 Gr. Ch. 809.

1015. Process on the original bill should
be served before a supplemental bill is

tiled. Outwater v. Berry, 2 Hal. Oh. t>3.

1010. Circumstances under which the
want of subpoena on the original bill was
held not to be good ground of general de-
murrer to the supplemental bill. Ibid.

1017. The sherift"s return to the sub-

poena is conclusive, and cannot be con-
tradicted by artidavits, unless collusion
can be shown between the officer and the
complainant or his solicitor. Corey v. Vor-

hie.i, 1 Gr. Ch. 5. See Rev. Practice of Law,
I 48.

1018. The sheriff's return "served," upon
the subprena, is presumptive proof of the
service of the notice required bv the 38th
rule. Bell v. Gilmore. 10 C. E. Gr. 104. See
Chapman v. Cumming, 2 Harr. 11.

1019. "Where defendant was temporarilj'
absent, service of a subpoena upon a
brother, in a field adjoining the house,
Held, good. Widemr v. Blanche, Oct. 187(3.

1020. Where the United States was a
defendant, service of the subpoena was
ordered to be made on the U. S. district

attorney. Elliott v. Vaii Voorst, 3 Wall. Jr.

299.

See DoMiciL, § 6. Siqmt, |g 198, 987.

(3) Publication and notice.

1021. Where any one of the defendants
resides in this state, and is served with pro-
cess, it is not necessary, unless under spe-
cial circumstances, that the order for the
appearance of absent defendants should
be published in anv newspaper out of the
state. Wetmore v. Dyer, 1 Gr. Ch. 386.

1022. Foreign publication is only re-
quired where all of the defendants reside
out of the state. Ibid.; Oram \. Denni-
son, 2 Beas. 438.

1023. Where the subpcena is returned,
with an affidavit by the .sherifi" that he has
made due and diligent inquiry for the de-
fendant, and was informed and believed
that he was not a resident of his county at
that time, but of another state, the statu-
tory order for publication is warranted,
although the defendant was a resident of
this state. Equitable Society v. Laird, 9 C.

E. Gr. 319.

1024. The issuing of a subpoena against
a non-resident and taking an order for his
appearance and publishing the order will

not give the court jurisdiction, either
over his person, or over the .subject matter
of the bill, if, from the nature of the case,
the court has no jurisdiction over either.

Gilford v. Thorn, 3 Hal. Ch. 90, 1 Stock.
702; Hoyty. Thorn, 3 Hal. Ch. 9.

1020. Where a man and wife are made
defendants, and he is served with jn'ocess,

but she is out of the state, it is necessary
to have an order of publication against
her, unless her husband appear for her.
MS. Williamson, C, May, 1829.

1027. A purchaser under a foreclosure
sale will not be relieved from his bid, on the
ground of a sujjposed defect arising from
an alleged irregularity in the publication
of the notice to a non-resident. McCahill
V. Equitable Society, 11 C. E. Gr. 531. See
Amendments, § 130.

1028. The statute directs that a decree
jjro con. may be taken against a non-resi-
dent failing to appear, after proof of ser-

vice of the order of publication " to the
satisfaction of the chancellor;" and the
order of the chancellor, declaring that such
publication has been made to his satisfac-

tion, and directing a decree, is conclusive
vipon the question as between such non-
resident defendant and the purchaser un-
der the decree. Ibid.

1029. Where the notice required to be
given to an absent defendant was entitled

in the cause, and not directed to the de-
fendant, nor mailed within twenty days
after the date of the order, such defendant
was held not to be within the jurisdiction

of the court, and no decree could be
made against iiim. Karr v. Karr, 4 C. E.
Gr. 427.

1030. The publication and service of the
order upon an absent defendant, instead
of a notice, as required l)v Rule 145, after

May 1st, 1867, is a formal objection ; in this

case it was waived upon the production of
additional proof to remove substantial ob-

jections. Rogers v. Rogers, 3 C. E. Gr. 445.

1031. It must clearly appear that the
notice was sent to the defendant's post
office address. That the solicitor was in-

formed that the address to which it was
sent Avas the defendant's address, without
stating the source of information, or that

he was credibly informed, and "verily"
believes, is nut sufficient. Ibid. See Amend-
ments, ^ 137.

1032. Publishing the order of publication
and mailing a copy, is not a compliance
with the rule. 2hte v. Tate, 11 C. E. Gr.

55, 5(i.

See Dower, | 117.

(4) Appearance.

1033. Where subpoena was not served by
an officer, a request written on the ba(;k of
the subpoena to the clerk to enter an ajj-

pearance for the defendant, would have



EQUITY, V. 433

Practice.

been sufficient. Henderson v. Hopper, April,

1S27.

1034. The issuin<? of a subpcx^na before
bill liled. i.s waived by an appearance.
CroweU v. Boh/ord, 1 C. E. Gr. 4n^.

1035. An aiJi)earance by a guardian can
not waive tlie notice of settling bis account
to whicb award i.s entitled. Culver v. Brown,
I C. E. Gr. 533.

See DivoKCK, § 10, Infra, 'i
1055.

(b) Ne exeat.

(1) When granted.

103("). The writ of nc exeat will issue onlj-

for an equitable demand; and an action
for an account is such equitable demand.
MacDonongh v. Gaynor, 3 C. E. Gr. 249;
Williams v. Williams, 2 Gr. Cii. 130.

1037. It must appear by positive proof,
that there is a certain sum actually due,
except in account, when the proof must
show some sum due, the amount of which
may be sworn to according to belief. Ibid.

1038. The writ will be issued against a
non-resident temporarily here, even if

not in the state at the time; and it is not
necessary that it should appear that he is

about to depart in order to avoid the jur-
isdiction, if his departure would defeat the
suit. Ibid.; Parker v. Parker, 1 Beas. 105;
Yide v. Yide, 2 Stock. 138.

1039. If the writ is served, no subpoena
is necessary ; and the party cannot be
discharged upon affidavit, but must make
answer. Ibid.

1040. In cases where the court feels

constrained to discharge the writ, it will

often require security to abide the decree.
Ibid.; Parker v. Parker. 1 Beas. 105. Rule
187.

1041. Upon a bill filed for alimony
only, the court may make an order for a
ne exeat before alimony is fixed. Yide \.

Yide, 2 Stock. 138.

1042. The affidavit of the wife is suffi-

cient to support the order. Ibid.

1044. The affidavit should show that the
defendant intends to go abroad. It must
be positive as to this point, or as to his

threats. or declarations to that effect, or
facts evincing it, or circumstances amount-
ing to it. Ibid.

1045. In some cases it will be sufficient

if the intention of the defendant's going
abroad is sworn to upon information and
belief; but the writ should not be issued
in a doubtful case. The debt, or, in a
case between husband and wife, the duty,
should be certain. Ibid. Supra, § 760a.

1046. The i^roper course is to file the
bill for divorce and then the petition for

the ne exeat, suimported by the necessary
affidavits, sworn subsequently. Bylandt
V. Bylandt, 2 Hal. Ch. 28.

28

1047. llie court will not grant a wiit of
ne exeat against the husband, or an in-
junction to restrain him from alienating
ins property, ujjon the mere apprehen-
sion of an abandonment. Anshutz v. An-
shutz, 1 C. E. Gr. 162.

(2) Discharge.

^

'1048. Application to discliarge -the writ

j

must be made before the cause is noticed
1

for final hearing. Miller v. Miller, Sax. 386.
• 1049. If it appears that divorce proceed-
'. ings have not been instituted in good faith,

I

but, for the purpose of compelling the hus-
I

band to support the wife, a ne exeat will be
' discharged. Kirrigan v. Kirrigan, 2 Mc-
Cart. 147.

1050. Motion to discharge Avrit of ne ex-
eat I'el'used on the ground of insufficiency
of the answer and affidavits. Jlfwer y.Miier,

I

10 C. E. Gr. 28.

1051. Discharge refused upon the unsup-
ported affidavit of the defendant, denying

I

affidavits as to his acts and declarations,

I

and of his indebtedness to the estate of his
t co-partner. Ott y. Hendrickson, Feb. 1876.

I

(c) Piling pleadings.

[

1052. The chancellor endorsed on a bill

t

the usual order for an injunction to issue

I

on filing the bill, and the bill was not filed

I for four months after the order was made.
i A sherifl''s sale had been delayed by the
proceedings, although no injunction had
actually been issued. Held, that the pro-
ceedings were altogether irregular, and the
bill must be dismissed with costs. Stimson
y. Bacon, 1 Stock. 144.

1053. The bill should have been filed,

whether the injunction was made use of,

or not. Ibid.

1054. It is irregular to file a supple-
mental bill without leave for that purpose
first obtained of the court. Allen v. Taylor,

2Gr. Ch.435.
1055. But where no objection has been

taken to the regularity of the proceedings
on this ground, it will be considered as
waived by a voluntary appearance and
demurrer bj' the defendants. Ibid.

1055a. The party will be required to file

his bill of review within a limited time.
Quick V. Lilly, 2 Gr. Ch. 255.

1056. After twenty-three years from the
taking of a decree pro con/esso on an origi-

nal bill against all the defendants therein
except one, and twenty-two years after

that one had answered the original bill, no
step having been taken in the meantime
in the original suit, a supplemental bill was
filed against some of the defendants to the
original bill, and against other persons
who had become assignees of others of said

defendants since the decree pro confesso

was taken, a demurrer to the supplemen-
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tal bill was allowed. Woodruff^ v. Brugh,
2 Hal. Ch. 4*r).

1057. A plea cannot be tiled until after

the disposal <>f a demurrer by the same de-

fendant ; nor after a demurrer is overruled,

without a special order. Hall v. Nicholson,

Oct. 1S2(). Supra, U 997, 998.

1058. After the testimony has been closed,

and the cause regularly set down for final

hearinu', the court will not permit a sup-
plementary answer to be put in, unless

the delay is satisfoctorily accounted for.

S^nallwood v. Leicin, 2 Beas. 123.

1059. Where the counsel upon both sides

acted under the same misapprehension,
and the evidence in the cause had been
taken, the filing of the replication will

be regarded as a mere form, and be per-

mitted at the hearing, as a matter of course.

Gaskill V. Sine, 2 Beas. 130.

1060. Where three defendants employed
the same solicitor, and tiled separate
answers, all presenting the same defence,
the practice was condemned. Danhury v.

Robinson, 1 McCart. 324. Infra, g 1497.

lOGl. When an order for additional time
is made without notice, though it be made
to appear affirmatively that the order was
signed and filed prior to the signing of the
decree, the complainant will be entitled to

the costs of proceeding until he is served
with a copy or with notice of the order.

Emery v. Downing, 2 Beas. 59.

1062. Where to a bill for foreclosure an
answer was filed, setting up a defect of
title to the mortgaged premises, exceptions
taken to part of the answer, and the excep-
tions sustained, a decree pro con. for want
of a second answer, entered before the
expiration of the thirty days, should be
set aside. O'Brien v. Hulfish, 7 C. E. Gr.

471, 477. See Vanderveer v. Holcomb, 7 C.

E. Gr. 555, 558.

Supra, U 38a, 862-867, 997.

1293, 1488.
Infra, §|

(d) Decree pro confess©.

1063. The only right to make a decree
against a defendant who does not appear,
is derived from Rev. p. 109, I 28. Before
this the party could be compelled to ap-
pear and answer, but until he did appear,
no decree could be made. Brinkerhoff v.

Franklin, 6 C. E. Gr. 334, 336.

1064. The complainant is entitled to his

decree, at any time after the rule to ajD-

pear, &c., has expired, and it will be grant-
ed as of course, unless it appear that some
prejudice will accrue to the adverse partv.
Oakley v. O'Neill, 1 Gr. Ch. 287.

1065. If a defendant fails to notice his
demurrer for argument, and the complain-
ant omits to take advantage of the failure

at the first term thereafter, he may do it

at a subsequent term, without first taking
an order on the defendant to bring it to

argument, but in that case he should serve
the rule to answer on the defendant before
taking a decree pro eon. Nesbit v. St. Pat-
rick's Church, 1 Stock. 76.

1066. It seems, that the complainant
may, at his discretion, require a defend-
ant to answer. Giveans v. McMurtry, 1

C. E. Gr. 46S.

1067. But not without a rule to that
effect served on him, even after the sub-
poena has been returned " served." Wi-
nans v. Walworth, July, 1823.

1068. A decree |>/-o con., signed after the
time for answering has expired, is regular,

though an order for further time to an-
swer be signed and filed on the same day
with the signing of the decree. Emery v.

Downing, 2 Beas. 59.

1069. A defendant coming in, without
unnecessary delaj% hj motion or petition,

after a decree pro con. regularly taken,
will, upon any reasonable ground be per-
mitted to answer upon payment of costs.

Ibid. Infra, ? 1502.

1070. But if it appear, upon an exami-
nation of the answer, that it contains no
valid ground of defence, the decree will

not be opened. Ibid. Supra, § 998.

1071. Where one of several defendants
answered and a decree pro con. was taken
as to the others, a rule of reference can
only be entered by consent of the answer-
ing defendant, or his solicitor. Faitoute v.

Haycock, I Gr. Ch. 105; Wright v. McKean
2 Beas. 259.

1072. But where the cause is conducted
and the decree taken at the instance of

the defendant who has answered, his en-

tering the decree is a waiver of his rights.

Young v. Young, 2 C. E. Gr. 161.

1073. In an ordinary foreclosure case,

after a decree pro con., the mortgage itself

is sufficient evidence, but in other cases

there must be an order to take proof.

Bowers v. Botvers, July, 1829. Infra, g 1214.

1074. A decree by default, regularly

taken, even after enrollment, will be
opened to give a defendant an opportunity
to make his defence, where such defence
is meritorious, and he has not been heard
in relation thereto, either through mis-
take, accident, or surprise. Embury v.

Bergamini, 9 C. E. Gr. 228; Williamson v.

Sykes, 2 Beas. 182 ; Miller v. Wright, 10 C.

E. Gr. 340.

1075. But it will not be opened to per-

mit him to show that he is not personally

liable in the suit, when no personal liabil-

ity attaches to him by the decree as made,
and none can' attach without an amend-
ment. Ibid.

1076. When the only allegation of sur-

prise is tliat the defendant is unac-
quainted with proceedings in this court,

but in some way got the impression that

he would have until the first day of the

present term to file his answer, this is not
a sufficient case of surprise. It was his
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duty to inquin' as to his ri,u,ht.s. Carpoitcr

V. Muvhmore, 2 McC'art. 123.

Supra, 'i 1002. Amkndments, II(<"). Infra,

H r3;i, 1381, i;v.tr).

(e) Discontinuance.

1077. A complainant cannot be permit-
ted to have his hill dismissed without costs,

unless by the consent of the defendant in

open court, or by agreement in writing.

Fhhcr V. Quick, 1 Stock. 812. See Andrews
V. Ford, 2 Hal. Ch. 488.

1078. Where a bill has been filed by one
of several legatees, against the executors
and the other legatees, and an interlocu-

tory decree has been made establishing

the right of the legatees to recover—the
complainant cannot dismiss his bill to

the prejudice of the legatees who are de-

fendants, without their consent; and if

such order of dismissal be made, it will be
vacated and set aside, except so far as re-

spects the complainant; and the intei'-

locutory decree, and the master's report
thereon, will be deemed valid and efi'ec-

tual so far as respects the other legatees.

Collins V. Taylor, 3 Gr. Ch. 1(53.

107'.>. Order of dismissal, as it respects

parties prejudiced thereby, vacated after

the lapse of three years. Ibid.

1080. An agreement by the complain-
apt with the mortgagor in a suit for fore-

(;Iosure, his claim and costs being paid in

full, that the suit shall be no further prose-

cuted, binds the complainant only. Young
V. Young, 2 C. E. Gr. IGl.

1081. Where a first mortgagee A. had
been made a party to a bill filed by a
second mortgagee B., who stopped the

proceedings on satisfaction of his mort-
gage, a motion by A. to dismiss the bill

was denied, because A. might proceed in

B.'s name. Anoni/mous, 4 Hal. Ch. 174.

KuLE 93.

1082. The complainant filed his bill for

his proportion of the interest of a surplus

in the hands of an executor, and made de-

fendants his brothers and sisters, who were
entitled to equal portions of the interest.

They answered the bill. Pending the suit,

the person died at whose death the prin-

cipal was to be distributed among the com-
lainant and his brothers and sisters, and
thereupon the complainant settled with

the executor. No decree had been made
in the cause. The complainant was per-

mitted to discontinue the suit. Bullock v.

Zilley, 1 Hal. Ch. 77.

1083. An oral agreement by a complain-
ant in foreclosure, that if an injunction

restraining his sale under the execution be

dissolved,"he will stay all proceedings for

two years, will be enforced, if clearly

proved. Bigelow v. Rommelt, 9 C. E. Gr.

115. Infra, | 1419.

See Amendments, § 200, Infra, ^ 1432.

(f) Dismissal.

(1) Forlachr.i.

1084. A stale demand. The lapse ot

twelve years lid ween the last jiayment on
a bond and the commencement of a suit

for its recovery, do(!s not constitute it a
stale demand. Kinna v. Sniitli, 2 Gr. Ch.
14.

1085. The staleness of a demand is no '

objection to the amendment of a bill.

Fishar v. Ruthrrford, Bald. C. C. iss.

1080. The staleness of the defendant's
claim, which he is enforcing at law, afi'ords

no ground for continuing an injunction
against him. It is the claim of the com-
plainant to which the eciuitable defence of

a stale claim is applicable. Horner v. John,

2 Beas. 19. Supra, ? 483.

1087. Where on May 20th, the defend-
ant took an order on defendant to speed
his cause, served the order the next day,

and on May 22d, complainant filed his

replication, but took no further step, the

bill w'as dismissed. West v. Paige, 1 Stock.

203.

1088. If complainants suppose they have
any equity, they should file their bill

promptly. Trustees, &c. v. Gilbert, 1 Beas.

78 ; Durant v. Bacot, 2 Beas. 201, 202.

1089. That one defendant puts in a plea

and does not set it down, or the solicitors

agree to delay the cause unreasonably, is

no excuse for complainant, upon the ap-

plication to dismiss the bill for want of

prosecution by another defendant who has

answered. Winans v. Walworth, July, 1S23.

1090. A bill to recover a legacy filed

thirt\'-one years after the death of the tes-

tator, twenty-four years after the settle-

ment of the estate, and seventeen years

after the death of the executor, w\as dis-

missed. Peacock v. Newbold, 1 Hal. Ch.

535, 3 Gr. Ch. 61.

1091. A bill filed soon after the discov-

ery of a copy of a written trust, where the

original was lost, will not be dismissed, al-

though eleven vears after the right ac-

crued. Bent v. Smith,? C. E. Gr. 560.

1092. In the case of actual fraud, a

court of equity will not refuse relief on
account of lapse of time, where the bill

was filed promptly after the discovery of

the'alleged fraud. Williams v. Cor/e, 2 Stock.

543: Supra, I 173.

1093. Complainant's right to an injunc-
tion against diverting a water course, is

not lost by allowing defendants to make
such diversion during the summer, fall

and winter, until February following.

Hulme V. Shreve, 3 Gr. Ch. 116.

1094. Where there was a dispute in 1833

as to certain credits on a bond and mort-

gage, the bill to foreclose filed in 1849, no
testimony taken until ten years after de-

fendants'*^ answer was filed, and a further

delay of four years after the evidence was



436 EQUITY, V.

Practice.

closed, the bill was dismissed. Shipman v.

Cook, 1 C. E. Gr. 251.

1095. So, where the bill was filed in 1827,

and, although the answer was put in dur-

ing the same year, no evidence was taken
until 1837. Hoagland v. Hoagland, 1 Gr.

Ch. 501, 511.

1096. Where suit was brought to set

aside a fraudulent sale by an administra-
tor, seventeen years after the oldest son
of the intestate, and five years after the
youngest son, came of age. Held, not such
laches as will bar relief. Smith v. Drake, 8

C. E. Gr. 302. Supra, § 458. Obert v. Obert,

1 Beas. 423.

1097. Twelve years is such laches as will

prevent the court setting aside a deed
alleged to have been obtained from a
grantor of unsound mind. Doughty v.

Doughty, 3 Hal. Ch. 643, reversing Id. 227.

See Gifford v. Thorn, 1 Stock. 702.

1098. A conveyance made by a judg-
ment debtor will not be cancelled at the
suit of a creditor, fourteen years after such
debtor's death. Swayze v. Swayze, 1 Stock.

273.

1099. Delay is fatal in an application for

a receiver of a partnership. Tibbals v.

Sargeant, 1 McCart. 449.

1100. Or, in prosecuting a partner's bill

for an account. Randall v. Morrell, 2 C.

E. Gr. 343.

1101. The court may relieve a party,

who has not punctually complied with its

own rules. Hillyer v. Schenck, 2 McCart.
399.

1101a. Tax payers seeking relief from
void assessments, or from the negligence
of officials, must be prompt in their appli-

cation. Liebstein v. Newark, 9 C. E. Gr.
200. See Miller v. Craig, 3 Stock. 175, 177

;

Dusenb'ury v. Newark, 10 C. E. Gr. 295.

1102. Twenty years' delay in filing a bill

to establish a resulting trust, is fatal.

Midmer v. Midmer, 11 C. E. Gr. 299.

1103. A suit for the declaration of a
resulting trust does not require the same
diligence as one for a siDecific performance

;

as where two purchase lands and the con-
sideration is wholly paid by one, a posses-
sion by the other for seventeen years, will

not bar relief. Lawrence v. Lawrence, 6 C.

E. Gr. 317.

See Divorce, |§ 140-143. Supra, U 30, 78,

119, 197, 394, 458, 483, 491, 553, 1052. Infra,

^§ 1252, 1302.

(2) For want of equity, &c.

1104. Though a bill may be dismissed
for want of equity, the court will not
make such an order without argument
and examination, though the master may
recommend in his rejDort that sucli course
be taken. Blauvelt v. Ackerinan, 5 C. E. Gr.
141.

1105. A bill will not be dismissed for

want of equity, where the court adjudges
that under the bill the complainant may
be entitled to relief at the hearing, upon
evidence that he mav offer. Carlisle v.

Cooper, ZC. E. Gr.241."

1106. Rule 99, providing, that if a suit

be not prosecuted for one 3'ear, the bill

may be dismissed, can only be taken ad-
vantage of by application to the court,
while as j'et the cause sleeps, or at least

before the defendant has taken steps
which amount to a waiver of the benefit
of the rule. Home Ins. Co. v. Howell, 9 C.

E. Gr. 238.

1107. The statutory jDrovision which re-

quires that every cause shall be set down
for hearing at the ne.xt stated term after

the filing of the replication, renders the
English practice in this case inapiDlicable.

We^st v. Paige, 1 Stock. 203.

1108. Where on the 20th of May, the de-
fendant took an order on the complainant
to speed his cause, and the order was
served on the day following, and on the
22d, the complainant filed his replication,

and took no further step in the cause.
Held, that the defendant was entitled to

have the bill dismissed at the next stated
term, because the comj^lainant had not,

in compliance with the statute, brought
his cause to a hearing at that term. Ibid.

1109. Although the court may, of its own
accord, dismiss the bill when it appears on
the hearing, that the complainant has 'a

complete and adequate remedy at law,
notwithstanding the objection was not
taken in the pleadings, or noticed in the
argument, yet, it is the duty of the court
to retain the cause, provided it be com-
petent to grant relief and have jurisdiction

of the subject matter. Cutting v. Dana, 10
C. E. Gr. 265. Supra, U 55, 466.

1110. A bill seeking equitable relief must
be dismissed when its allegations are
denied by the answer, and unsupported
by the proofs. Central R. B. Co. v. Hetfield,

3 C. E. Gr. 323 ; Jones v. Sherwood, 2 Hal.
Ch. 210.

1111. An owner of the premises covered
bjr a mortgage is entrtled to a dismissal
where the mortgagor had no title thereto,

when the mortgage was given. Hoff v.

Burd, 2 C. E. Gr. 201. Sujrra, | 58.

1112. The proper practice, when com-
plainant has mistaken his case, is to dis-

miss the bill without prejudice to a new
bill. Codington v. Mott, 1 McCart. 430.

1113. An objection to a suit that the
amount involved is too trivial to justify

the court in taking cognizance of it, may
be taken advantage of iby special motion to

dismiss the bill, or the court may of its

own motion at the hearing, order the bill

to be dismissed. Swedcsborough Church v.

Shivers, 1 C. E. Gr. 453.

1114. That a supplemental bill is filed

without authoritv of the court is not mat-
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ter of demurrer, although it may on that
|

ground, in the discretion of the court, be
dismissed. Barriclo v. Trenton Ins. Co., 2

'

Beas. 155. i

1115. That parties equitably liable to pay
'

a mortgage debt were not mnde parties
|

to a suit to Ibrecloso the mortgage, is no
ground of dismissal of a bill tiled to com-
pel them to pay a deliciency. Pruden v.

Williams, 11 C. E. Gr. 210.

1116. A decree of dismissal may be set

aside on the ground of surprise, and
laches of a solicitor. Boone v. Woolman,
May, 1870.

1117. Where there is a dismissal by
consent, such decree should be enrolled.

MS. Williamson, C, April, 1827.

See Action, ^ 83, Divorce, ^ 61, Assign-
ment FOR Benefit of Creditors, ? 53.

Supra, I 398. Infra, ^ 1300, 1409.

(g) Exceptions to a plea or answer.

1118. In this state, exceptions may be
filed to a bill for impertinence or scandal.
Camden and Amhoy R. R. Co. v. Stewart, 4
C. E. Gr. 343.

1119. A court of equity will not deprive
a defendant of his defence upon a mere
technicality of pleading, when its admis-
sion would prejudice no right of the com-"
pl'ainant. Moores v. Moores, 1 C. E. Gr. 275.

1120. Defects in an answer are not cured
by not excepting thereto. Its defectiveness
will have its influence on the decision of
the cause, though exceptions to it were
not taken. Doughty v. Doughty, 3 Hal. Ch.
227, 643.

1121. To the report of commissioners in
partition there is nothing in the general
|)ractice of the court rendering exceptions
necessary. In strictness, exceptions in
chancery are limited to answers and to

reports of masters. Bentley v. Long Dock
Co.,1 McCart. 480, 2 McCart. 501.

1122. No exceptions will lie to the an-
swers of corporations, for they are not
evidence. Wallace v. Wallace, Jidy, 1828.

1123. If the defendant interposes a plea
in bar to the whole bill, and the complain-
ant does not reply, but is disposed to ques-
tion its validity, instead of the complain-
ant demurring to it, the defendant must
set it down for argument; and this an-
swers to the demurrer at law^ If the plea
should be decided not to be good, the de-
fendant must answer the bill ; if it is sus-

tained, the complainant must reply to it.

Flagg v. Bonnel, 2 Stock. 82.

1124. ^Yhen he does reply and takes
issue, the determination of that issue is

final. Ibid.

1125. If the statute of limitations is

pleaded and the plea over-ruled, it cannot
be again put in by the same parties or

their privies. Fisher v. Rutherford, Bald.
C. C. 188. Supra,

f
972.

1126. The intjuiry when the cause is

heard upon a plea, is substantially as if

the complainant demurred to the plea.
Davison v. Johnson, 1 ('. K. (!r. 112.

1127. If the coniplainant deems the plea
bad, the case goes to hearing upon the plea;
if good, but not true, he takes issue upon
it, and proceeds as in case of an answer.
Ibid

1128. The subject of inquiry is not the
mere technical form of the plea, but the
sufficiency of its averments to sustain the
defence ; whether, assuming all the facts

properly set out in the plea to be true, it

presents a valid defence. Ibid.

1129. When the plea is thus set down,
the only question for the court to deter-
mine is, whether a plea is good in point of
form. If it is decided good, then the com-
plainant may still reply, if he desires, or
he may take a reference to a master to as-

certain the fact upon which the plea rests.

McExven v. Broadhead, 3 Stock. 129.

1130. If the plea is proved to be true,
the cause is at an end. Meeker v. Marsh,
Sax. 198.

1131. A motion to strike out an insuffi-

cient plea is not correct jjractice. The plea
should be set down for argument. Corlies

V. Corlies, 8 C. E. Gr. 197.

1132. Exceptions to an answer, where
the answer is not regularly filed, may
be filed at any time before replication.

Knowles v. Gwinnup, Jan. 1828. Supra, §

933.

1133. When an answer is impertinent
in part only, the remedv is by exceptions.

Squier v. Shaw, 9 C. E. Gr. 74.

1134. Where a cross-bill was filed by two
of the defendants, who had put in their

answers disclaiming any interest in the
original suit, and the cross-bill alleged that

the answers were filed through mistake,

&.C., the pleadings were incongruous and
irregular; the proper course is to apply
for leave to withdraw their answers.

Williajns v. Carle, 2 Stock. 543, William-

son, C.

See Infra, ? 1260.

(h) Evidence.

(1) General rules.

1135. The rules of evidence are gener-

ally the same in equity as at law. Runyon
V. Farmers Bank, 3 Gr. Ch. 480.

1136. The allegata and probata must
agree. Supra, ^ 769.

1137. Evidence relative to matters not

stated in the pleading, is impertinent.
Vansciver v. Bryan, 2 Beas. 434; Marshman
V. Conklin, 6 C. E. Gr. 546 ; Evans v. Huff-

man, 1 Hal. Ch. 354.

1138. Variance. If a suitor makes
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one case by his bill, and proves another, he
must obtain leave to amend, or fail. 3Iid-

mer v. Midmer, 11 C. E. Gr. 299, case affirm-

ed, March, 1876. Infra, U 1317, 1382, 1385.

1139. A defendant is required to abide
by the case made in his answer, and not
permitted to take advantage ofanother case

made by the proofs. Mead v. Coombs, 11 C.

E. Gr. 173 ; Chandler v. Herrick, 3 Stock.

497 ; De Neuville v. Sartori, April, 1827. In-

fra, I 1370.

1140. Where a bill alleged fraud in ob-

taining a deed, an agreement to support
the grantor cannot be shown as its consid-

eration. White v. White, Oct. 1876.

1141. Evidence going to show that a
deed might have been obtained by fraud,

misrepresentation, or deception, is not suf-

ficient to support a bill charging that the
deed is false, forged and counterfeited.

Stafford v. Stafford, Sax. 525.

1142. It follows, that however closely

the court may be disposed to adhere
to the salutary rule of law, that parol evi-
dence is not admissible to vary, contradict

or control a written instrument, it must
necessarih' exercise much more liberality

in admitting evidence in order to reach
the equity of the case, than would be al-

lowed by a court of law. Stoidenburgh v.

Tompkins, 1 Stock. 332.

1143. Upon the final hearing, the mate-
rial charges of the bill must be taken as

true. Force v. Butcher, 2 C. E. Gr. 165

;

Merwin v. Smith, 1 Gr. Ch. 182.

1144. It is not necessary to prove that
the spoliation of a will was committed by
the person charged in the bill, or by whom
it was committed, if the fact be established.
Bailey v. Stiles, 1 Gr. Ch. 220.

1145. Evidence of fraud taken under an
original Itill, is inadmissible as to defend-
ants brought in hy supj^lemental bill which
only charges them with a knowledge of the
pendency of the original suit. Stover v.

Wood, 11 C. E. Gr. 50.

1146. A defendant set up that he held a
mortgage on the premises. It appeared
that it had been executed to him as an
indemnit}'^, and had been assigned to

another party, who produced it on the
trial. The defendant insisted that he had
an equitable interest in the mortgage.
Held, not consistent with his pleading, and
therefore not maintainable. Gilbert v. Gal-
pin, 3 Stock. 445.

1147. No defence can be allowed at the
hearing which is not set up in the answer,
and no evidence can be received on any
issue not raised by the pleadings. Burn-
ham V. Balling, 3 C. E. Gr. 132 ; Branting-
ham V. Brantingham, 1 Beas. 162.

1148. Where a bill alleged that defend-
ant assumed the payment of a mortgage
in his deed, and the proof was of a parol
promise at the time of executing the
deed, the variance is fatal. Wilson v. King,
8 C. E. Gr. 150.

j

1149. The rule has been perfectly estab-
I lished for two centuries, that the direct

i
and positive answer of the defendant,
responsive to the charges of the bill, must
prevail unless overcome by two witnesses,
or by one witness supported by circum-
stances, or by equivalent evidence. The

;

admission of extrinsic evidence to discredit

the answer by impeaching the credibility
of the defendant is a subversion of the
principle of the rule. Brown v. Bulkley, 1

McCart. 294 ; Bird v. Styles, 3 C. E. Gr. 297;
Force v. Batcher, 3 C. E. Gr. 401.

1150. The uncorroborated testimony
of the complainant is insutficient to over-
come a responsive answer. Be Hart v.

Baird. 4 C. E. Gr. 423 ; Calkins v. Landis, 6
C. E. Gr. 133 ; Stearns v. Stearns, 8 C. E. Gr.
167.

1151. The uncorroborated testimony of
the complainant, discredited by his own
conduct, cannot avail him. Abbott v. Case,

11 C. E. Gr. 187.

1152. When the matters constituting the
complainant's equity are clearly and defi-

nitely denied in a responsive answer, they
must be proved by the oath of more than
one witness. Zane v. Cawley, 6 C. E. Gr.
130.

1153. One witness with corroborating
circumstances, is sufficient to overcome
the defendant's answer. Chance v. Teeple,

3 Gr. Ch. 173 ; Kinna v. Smith, 2 Gr. Ch. 14.

1154. The answer denied the fact of the
trust and the written declaration as alleged
in the bill. Held, that two Avitnesses are
not necessaiy to overcome the positive

,

and direct response of the defendant un-
i
der oath in his answer, but that it may be

j

overcome and a decree made, either upon
the strength of two witnesses, or one alone
with corroborative circumstances giving a
turn to the balance, or a preponderance of
proof in favor of the complainant, and
thereby producing conviction to the mind.
Bent V. Smith, 7 C. E. Gr. 560, revers ng

;

5 C. E. Gr. 199.

1155. The denial, in the answer, of the

I

material allegation of the l)ill, supported
by a Avitness for the defendant, cannot
be overcome by a single witness in support
of the allegation of the bill, though there
be discrepancies in other matters be-

tween the answer and the Avitness for the
defendant. Commercial Bank v. Reckless, 1

Hal. Ch. 430, case reversed. Id. 650.

1156. The interest of the tAvo Avitnesses

may be considered, to attect their credi-

hilit}-, or the Aveight of their testimony.
!
Vandegrift v. Herbert, 3 C. E. Gr. 466.

!
1157. When a cause is set doAvn for hear-

:
ing on bill and answer, no evidence can be
admitted to contradict the ansAver, unless
it be matter of record. Phillips v. Kinney,

,3IS. Williamson. C.

1158. Fraud in obtaining a release may
be proved bv parol. 3Iartin v. Right-er, 2

I
Stock. 510.
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1159. The general rule is, that when
matter is set up by tlie defendants in

avoidance of tlie complainants' claim, it

must bo ])rov('tl olluM-wisc tlian by the
answer. Miller v. Wack, Sax. '204; Krvillr

V. Demeritt, 1 Gr. Ch. 321; Bray v. Har-
touqh, 3 Gr. Ch. 4G; Vandcrhoof \ . C'lai/ton,

2 Hal. Ch. 192 ; Stevens v. Pout, 'l Beas. 4().S
;

Miller v. Gregory, 1 C. E. Gr. 274; Huif-
man v. Hununer, 2 C. E. Gr. 263; Roberts
V. Birgesa, 5 C. E. Gr. 139 ; Van Dyke v. Van
Dyke, 11 C. E. Gr. 180.

IIGO. New matter, by way of justifica-
tion or avoidance of the matters contained
in the bill, will not avail the defendant
at the hearing upon bill and answer.
Society, &c. v. Low, 2 C. E. Gr. 19.

IIGI. Where the cause is heard upon
bill, answer, and replication, all the alle-

gations of the answer responsive to the
complainant's bill, nuist be taken as true;
all other allegations set up in the answer
bj' way of defence or avoidance, not
amounting to a denial of the statements of
the bill, denied by the replication, and
not proved by the party setting them up,
can have no eftect on the decision. Vooi--

hees V. Voorhej's, 3 C. E. Gr. 223. Supra, §

1004.

1162. Where a deed is made absolute
on the face of it, and without any actual
consideration paid, if the grantor seeks to

set it aside on the ground of fraud, the
answer of the defendant setting up a trust,
unle-ss directly responsive to the bill, will

not be evidence of such trust. IIutchin>ion

V. Tindall, 2 Gr. Ch. 357.

1163. Tlie defendant cannot question or
deny by the proofs, a fact admitted by
the answer. Li2:)pincott v. Ridgway,S Stock.

526; Evans v. Hufman, 1 Hal. Ch. 354;
Van Hook v. SomerviUe Co.. 1 Hal. Ch. 633.

Supra, '0, 861, 897. Infra, I 1459.

1164. So, a defendant cannot deny the
truth of an answer prejudicing the title of
a purchaser at a foreclosure sale. McGee
v. Smith, 1 C. E. Gr. 463. Supra, § 739.

1165. If the complainant has accepted
an answer, he is bound thereby. Whitney
V. Rohhins, 2 C. E. Gr. 360.

_
'

1166. If to a petition for a writ of assist-

ance by a purchaser, after a sale under a
decree of this court, the tenant puts in an
answer setting up a defence, and no repli-

cation is filed, the facts set \\\) by way of

defence must be taken as true. Thomas
V. De Baum, 1 McCart. 37.

1167. In a suit upon a ]iarol agreement,
void by the statute of frauds, the com-
plainant is bound by the agreement as

stated in the answer. Petrick v. Ashcroft,

5 C. E. Gr. 198.

1168. Although an agreement by parol,
was entered into more than thirty years
ago, the rules of the' court would not
be relaxed, but strict proof of the agree-

ment would be required. Vanduyne v.

Vreeland, 1 Beas. 142. See Bonds, § o2.

See AcJicN'CY, § 67, Coxvkv.\nce. ^ 86,
Dehtoh and Ckeditok, '0. 22, 23. Supra
U 216, 372-374, 512, 861, 1003. Infra, ?

1474.

(2) Answer.

1169. When the cause is heard upon bill

and answer, as between the complainant
and the defendant who answers, all the
allegations of the answer must l)e taken as
true. Cammann v. Traphagen, Sax. 28;
Taxilor v. Thomas, 1 Hal. Ch." 331 ; Allen v.

Cole, 1 Stock. 286; Fowler v. Roe, 3 Stock.
367 ; Gaskill v. Sine, 2 Beas. 130 ; Reed v.

Reed, 1 C. E. Gr. 248 ; Force v. Dutcher, 2
C. E. Gr. 165 ; Graham v. Berryman, 4 C. E.
Gr. 29, 574; Win.sloiv v. Hudson, 6 C. E. Gr.
172. Supra,

'i
910.

1170. Upon a cross suit, the answer of
the complainant to tlie original suit is

evidence, so fsir as responsive to the bill.

Graham v. Berryman, 4 C. E. Gr. 29, 574.

1171. Upon a hearing on bill and an-
swer only, the statements in the answer
must be taken as true, without regard to

their improbability, Booraem v. Wells, 4
C. E. Gr. 87.

1172. Intentions and motives are not
facts, touching which the answer is con-
clusive. Belford v. Crane, 1 C. E. Gr. 265.

1173. Where charges of fraud are
clearly made in the bill, and clearly and
unequivocally denied in the answer, the
answer must be taken as true, unless there
is something in the circumstances of the
case which .shows that it is not, and cannot
be true. Morris and Essex R. R. Co. v. Blair,

1 Stock. 635.

1174. It is not every answer in chancery,
although sworn to, which imports verity.
Stevens v. Post, 1 Beas. 408.

1175. The rule of evidence which makes
responsive answers proof for the defendant
applies only to fair answers, not to those
which, upon their face, are incredible.
Ibid.

1176. An answer of facts acquired
through hearsay, is not evidence. Ibid.

1177. An answer on information and
belief, is not sufficient. Irick v. Black,

2 C. E. Gr. 189; Benson v. Woolverton, 2
McCart. 158. Supra, |§ 760o, 1045.

1178. An answer, though responsive, has
not the eftect of evidence, where the facts

are not witliin the personal knowledge
of the defendant. It throws the burden of

proof on the complainant, but has no fur-

tlier weight. Lawrence v. Lawrence, 6 C. E.
Gr. 317. Supra, § 922.

1179. So where the denial, although ex-

pi-ess, is of a matter of which the defend-
ants allege themselves ignorant. Bailey v.

Stijlfis, 2 Gr. Ch. 245 ; Attorney, ? 35.

1180. The complainants affirm that a
certain pier and its appurtenances are

essential to the enjoyment of their canal.

The answer affirms thev are useful, but
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not essential. This is not sneh a denial as

entitles the answer to outweigh the allega-

tion of the bill. Morris Caned Co. v. Jersey

City, 3 Stock. 13.

1181. Although the general rule is, that

the answer of a defendant, so fsar as it is

responsive to the bill, is evidence for the
party, it is not evidence when it asserts a
right afl3.rmatively in opposition to the
complainant's demand. Flslcr v. Porch, 2

Stock. 243; Nevilk v. DcmeriU,! Gr. Ch.
321 ; Fey v. Fey, May, 1S7G.

1182. So where the defendant is called

upon to disclose what consideration he
paid for the assignment of a mortgage,
and answered that he paid no considera-
tion at the time, but merely promised that

he would make certain payments and per-

form certain duties at a future time, his

allegation, that he has performed his pro-
mise cannot avail him ; he is bound to

establish the fact by proof. Ibid.

1183. The resjionsive allegations of an
answer are evidence against the complain-
ant, but never against a co-defendant.
Vanderveer v. Holcomb. 2 C. E. Gr. 547

;

Hqfv. Burd, 2 C. E. Gr. 201.

il84. Much less can such answer avail a
defendant, when not I'esponsive to the
charges of the bill, but designed to estab-

lish a, case in his favor, not within the
scope of the complainant's case. Ibid;
Supra, I 856.

1185. Where a mortgage had been can-
celled of record, an answer is not proof of

its fraudulent abstraction. Miller v. Wack,
Sax. 204.

1186. The answer of a defendant, that he
has seen the answer of another defend-
ant in the cause, and that the same is true,

cannot avail to make such answer evidence
for himself, when the answer referred to

was not then filed, and there is nothing
to identify it with that afterwards filed

by such co-defendant. Caii- v. Weld, 4 C.

E. Gr. 319.

1187. An answer may contain such state-

ments as will alone deprive it of all effi-

cacy. Commercial Bank v. Reckless, 1 Hal.
Ch. 650.

1188. An answer of a defendant denying
notice, will avail nothing against the
knowledge of such facts as ought to have
put him on inquiry, Smallwood v. Lewin,
2 McCart. 60. See Taylor \. Thomas, 1 Hal.
Ch. 331 ; Supra, I 343.

1189. Upon a bill between partners for
an account, an allegation of the answer
that a third party is a joint partner, and
therefore a necessary party to the suit,

can not be assumed to be true at the hear-
ing upon exceptions to the answer. Brewer
V. Norcross, 2 C. E. Gr. 219.

1190. An answer, though responsive on
the point in controversy, sworn to before
an officer in another state, not author-
ized by the statutes of this state or the
rules of this court to take such oaths.

has no weight as evidence ; it nuist be
treated as a pleading onlv. Freytan v. Hoe-
land, 8 C. E. Gr. 36.

1191. Where the bill prays an answer
without oath, the answer, although sworn
to, is not evidence for defendant, but
any facts admitted thereby are conclusive
against him. Hyer v. Little, 5 C. E. Gr. 443.

1192. The oath annexed to an answer to

a bill which prays for answer without oath,
although e\idence against the complainant
on a motion to dissolve the injunction, is

not evidence on the hearing of the cause.
Walker v. Hill, 6 C. E. Gr. 191, 7 C. E. Gr.
513. Supra, IV(6), §? 922, 953, 954.

(3) Interrogatories.

1193. A complainant will not be ordered
to answer interrogatories which are not
filed within fifteen days after filing the an-
swer, (Rule 63), unless a sufficient reason
be disclosed to excuse the neglect on the
part of the defendant to file his interroga-
tories pursuant to such rule. Phelps v.

Curtis, 1 Gr. Ch. 387.

See Contempt, l 40.

(4) Affidavits and depositions.

1193a. The application for an order to

take affidavits should be made before the
reading of the case is commenced. Del.

and Par. Canal Co. v. Par and Del. Bay P.
P. Co., 1 McCart. 445.

1194. An affidavit of a defence on an
application to open a decree, should be
entitled in the cause. Disbrow v. Johnson,

3 C. E. Gr. 36.

1195. A respondent to a petition may
read affidavits which have not been served,

where the time is insufficient for such ser-

vice. In matler of Long Branch P. P. Co., 9
C. E. Gr. 402, 11 C. E. Gr. 539. See Rule, 20.

1196. An affidavit not sworn to before a
judge of the court, or commissioner, can-

notbe read. Haight v. Morris Aqueduct, 4
Wash. C. C. 601.

1197. Ex parte affidavits of ministerial

officers as to certain facts required to be
sworn to, mav be disjDroved. Lane v.

Schomp, 5 C. E." Gr. 82.

1198. The affidavits to the bill and an-

swer are not evidence at the final hear-
ing. Atty. Gen. v. Steward, 6 C.E. Gr. 340.

1199. The deposition of a witness before

a master nnist be signed by the witness ;

if not signed, it is imperfect, and cannot
be read at the hearing. Flavell v. Flavell,

5 C. E. Gr. 211, 7 C. E.' Gr. 599.

1200. The court will suppress the depo-
sition of a witness, who, after his direct

examination, secretes himself so that he
cannot be cross-examined. Ibid.

1200rt. The laws of this state, and the

authorities upon the subject reviewed.

The English rules stated. Ibid.
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12Ul. The deposition of a complainant
is admissible to disprove responsive alle-

gations in the answer, under Rev. p. 379, ^

J, wliere defendant dies after his answer is

filed or testimony is given. Lunninfj v.

Lanning, 2 C. E. Gr. 228 ; Marlatl v. War-
wicli. 4 C. E. Gr. 4o'.i. See Black v. Lamb,
1 Beas. 108.

1202. Depositions, when ohjected to as

taken ui^on leading interrogatories, or as

scandalous, or for any irregularity, are

suppressed jirior to the hearing, and in

such case the witne.ss will be permitted to

be re-e.\amined. Brown v. Bulkley, 1 Mc-
Cart 294.

1203. The question, whether the deposi-

tion shall be suppressed, is a matter of

discretion; and in order that this opinion
may be reviewed on appeal, if complain-
ant desire it, the decision of the question
will be reserved until the final hearing.
Ibid.

1204. The evidence proposed to be sup-
{)ressed is incompetent, and must be so

treated at the liearing. But it is not in

accordance with the pi'actice of the court
to suppress testimony before the hearing.

Ibid.

See Affidavit.^, 11 2, 14, 17, 27, 29,

Amendments, I 198, Contempt, | 42, Di-
vorce, I? 6, 12o«, 157, Drunkards, ^ 1,

Injunction. Supra, IV(6)(l)(vi), U 1041-

1044, 1050, 1051. Infra, U 1231, 1419, 1456,

1474.

(5) Taken in another cause.

1205. Depositions taken on a prelimi-

nary matter, after bill filed, and before the
time had expired for any further i)leading,

were permitted to be read on the final

hearing, so far as they were relevant to the
matters in issue, and which were involved
in the preliminarv matter. Holcorabe v.

Holcombe, 2 Stock. 284.

1206. The examination of the defendant
in execution (who has since died), taken
at the suit of the complainants, by virtue

of an order of a justice of the supreme
court, under the act to prevent fraudulent
trusts and assignments, [Rev. p. 393, | 23), is

not p^j- se competent evidence against the
defendant in this suit. Beeckman v. Mont-
gomer;/, 1 McCart. 106.

1206(1. The testimony of a married wo-
man illegall}- elicited before a grand jury
on a charge of bigamy against her hus-
band, is not admissible against her on a

question of property. Wilson v. /////, 2

Beas. 143.

1207. A deposition taken in another suit

between the same parties, is incompetent
and therefore impertinent, when it is not
shown by competent evidence that there
was a suit pending in which it was taken,

* and no certified or sworn copy of the origi-

nal is produced. Camden and Amboy R. R.

Co. V. Stewart, 4 C. E. Gr. 343, 6 C. E. (ir.

4.S4.

1208. Where the chief matter in contro-
versy in two suits between the same parties

is the same, and no p(jssihle injury can re-

sult, an order will be made that the testi-

mony taken in either suit may be used in

the other, and that the hearing of both
shall come on together. Evcinn v. Evana,
8 C. E. Gr. 180.

See E.jEC'r.MENT, I 134, Evidence, X(^).
Supra, U '548, 841. Infra, U 1301, 1482.

(6) Examining witnesses.

1209. The object of examining a party
under oath, is to make a discovery of facts

supposed to be within his knowledge, and
of which the evidence camiot be otherwise
attained. Jackson v. Jackson, 2 Gr. Ch. 96.

1210. The mode of examination of a
party in the English practice, is by written

interrogatories, and there can be no cro.s.s-

examination ; but in New Jersey the prac-

tice of oral examination, as well in relation

to parties as witnesses, is universal ; and
the practice of cross-examination by
counsel, it seems, is also universal. This
practice approved by the court. Ibid.

1211. A party before a n>aster cannot
be cross-examined generally. He cannot
make evidence for himself, by the intro-

duction of facts or matters not the subject

of inquiry on original examination. He
can only be called on to explain, or to

make such statements as may prevent mis-

understanding, or rebut any unfair infer-

ence that may arise from the answer. Ibid.

1212. Before a party can be examined
as a witness, an order was formerly neces-

sary. Sharp V. Runk. Oct. 1S2G; Ueuntt v.

Crane, 2 Hal. Ch. 159. case reversed Id.

631.

1213. Evidence of the party was held ad-

missible, if otherwise competent, where a
paper purporting to be an order for his ex-

amination was certified by the clerk and
sent to the solicitor, although the original

had never been signed by the chancellor.

Ciunmins v. Wire, 2 Hal. Ch. 73.

1214. The order could not be made until

after the cause was at issue. Decker v.

Caskey, July, 1829. Supra, | 1073.

12l'5. It is too late to object at the hear-
ing; the motion to suppress should have
been made before. Sharp v. Runk, Oct.

1826.

1216. An order allowing a defendant to

examine a co-defendant may be grfvnted

upon the suggestion that he has no inter-

est, leaving the question of such interest to

be settled at the hearing. Neville v. Demer-
itt, 1 Gr. Ch. 321.

1217. The evidence of a co-defendant is

not rendered incompetent by the fact that

no order Avas made for his examination.
Since the act of 1859, [Rev. p. 378, I 3), re-
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moving the disqualification of interest in

a witness, -as a party or otherwise, no order

for his examination is necessary. Glvcaas

V. McMurfry, 1 C. E. Gr. 468.

1218. Objection to a witness on tlie

ground of incompetency, must be made'
"when he is offered for examination, if the
incompetency l»e then known. The ad-

verse party will not be permitted to sit by
and hear the witness examined without
objection, and failing to make anything
out of him, to interpose the objection to

competency. Berryman v. Graham, 4 C.

E. Gr. 29, C. E. Gr. 370; Howell v. Auten,

1 Gr. Ch. 44. affirmed. May, 1839; Sheri-

dan v. Medara, 2 Stock. 469.

1219. Objections to testimony taken be-

fore the master are to be settled by this

court, and if they are not renewed at the

hearing, or when the depositions are acted
uj)on by the court, they are waived. iVe-

ville V. Demeritt, 1 Gr. Ch. 321; Black v.

Lamb, 1 Beas. 108.

1220. A witness should not be allowed
to have his direct testimony read to him
before cross-examination. Sucli irregular-

ity is not sufficient to suppress the testi-

mony, but must almost destroy his credi-

bility. Derby v. Derby, 6 C. E. Gr. 36.

. 1221. To examine a witness more than
once without leave, is not only opposed to

the policy, but also to the rules and prac-

tice of the court. Delany v. Noble, 2 Gr.

Ch. 441 ; Crawford v. Bertholf, Sax. 458.

1222. But if the opposite party do not
object to evidence thus taken, it does not
lie in the mouth of the party offering it to

call it in question. Ibkl.

1223. If a witness has been re-examined
without an order, the court will reject the

second examination. Hanson v. Trustees,

&c., 3 Stock. 441.

1224. A refusal to adjourn an examina-
tion at request of counsel of some of the
defendants, to afford him an opportunity
to produce witnesses, is good ground for a
motion to set aside a master's report. Ex-
ceptions to the report in such case is not
correct j^ractice. Douglass v. Merceles, 9 C.

E. Gr. 25.

1225. A commissioner appointed under
the act of March 17th, 1862. [Rev. p. 384, j
3^), has no power to adjourn the exami-
nation, but only to continue it from day
to day. Parker v. Hayes, 8 C. E. Gr. 186.

'

1226. No notice having been given of

the time and place of taking depositions,

they must be suppressed. The adjourn-
ment does not supply the place of the no-
tice required by the statute. Ibid.

1227. After the testimony was closed, an
application to admit new evidence merelj'^

cumulative, consisting of admissions of

complainant made four years before, de-

nied. Mulock v. Mulock, May, 1876.

See Divorce, I 80, Evidence. Supra, U
918a, 920. Infra, U 1279, 1282.

(i) Payment of money into court.

1228. On a bill to redeem or on plea ot

tender the money must be paid into court.
Skidds V. Lozear, 7 C. E. Gr. 447, 8 C. E. Gr.
509.

1229. By delaying to file his bill until
after judgment at law, the complainant
subjects himself to the burthen of bringing
the money into court, but is not deprived
of his right. Lozier v. VanSaun, 2 Gr. Ch.
325.

1230. Where an assignee in bankruptcy
files a bill to redeem a mortgage, and to

stay proceedings on a sale under its fore-

closure^ he may, on dissolution of the
injunction have an order that the sherifi

pay into court the money above the debt
and costs of the mortgage. Jobbins v.

Montague, 8 C. E. Gr. 182.

1231. Money, will not be ordered to be
paid into court, which is not ascertained
to be due by an account or decree in the
cause, or admitted to be due by tlie answer
or other proceedings in the canse. A
parol admission proved by affidavit is not
sufficient. McTighe v. Dean, 7 C. E. Gr. 81.

1232. A fund in court under a foreclosure
suit, wais directed to be transferred to the
credit of a suit for specific performance
against the mortgagor, an adjudged bank-
rupt. Phillips v.^Helmbold, 11 C. E. Gr. 202.

1233. Interest on money ordered to be
paid into court, and jiaid in with such
money, by the purchaser, not allowed
him, he having been in possession of the
premises ever since the making of the
order. Ibid.

1234. On petition for surplus money,
there must be a reference, report and
order, before payment. Ex parte Allen, 1

Gr. Ch. 388.

Eminent Domain, lll{k). Supra, U 739,

740. Infra, U 1434, 1459.

(j) References.

(1) The reference.

1235. Query. Whether a person not a
master may be specially appointed, to as-

certain and report in conjunction with a
master, matters of fact for tlie information
of the court. Newark Plank Road Co. v.

Elmer, 1 Stock. 754, 784.

1236. Query. Whether their report would
be void if such special masters were not

sworn. Ibid.

1237. The substitution of a commission-
er of lunacy for one appointed- by the

chancellor, without his approval, none of

the commissioners being masters, is a fatal

irregularity. Matter of Collins, 3 C. E. Gr.

253.

1238. Where a lien claim covered sev-

eral buildings and lots of land, a reference

was ordered to ascertain the situation of
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the buildings, and the amount and jiro-

]>orti(>n of lal)or and materials funii.shod

by the several lien elaimants. Morrin
Counhi Bank v. Hockdiray Co., 1 ]M(^Cart.

189; Whitenack v. Nor, 8 "Stock. 821, 880;
Whiiehmd v. Fird Clmrch, 2 McCart. 135.

1239. The court will give special direc-

tions to the master as to the manner of

taking an account. Hudson v. Trenton
Locvnwtive Co., 1 C. E. Gr. 475 ; PhUlij>s

V. JIalsizrr, 5 C. E. Gr. 808. Infra, I 1248.

1240. Or, settling the value of improve-
ments made by a tenant in common on
application for a partition. . Hall y. Pid-
dock, 6 C. E. Gr. 311. See Affid.wits, ^ 14.

1241. When the order of reference, on a
decree pro con., directs the notice of pro-
ceeding before the master to be given to

tlie defendant, a rule to confirm the report
of the master nisi should be entered on
the part of the complainant. Brundage v.

Goodfellow, 4 Hal. Ch. 518.

1242. Where a deci'ee pro con. is taken,
a reference to a master ordered, and
no notice to the defendant to attend the
master is necessary, and no rule to con-
firm his report nisi is required, if ex-
ceptions are filed to the report, the
complainant may set the cause down
preparatory to further directions or to a
tinal decree ; and, if the exceptions be
overruled, may get a final decree at the
term at which the cause is so set down.
Ibid.

1243. The rule to file exceptions and re-

fer them to a master, is for the relief of

the court. They may be heard directly by
the chancellor, at his ojDtion. Camden and
Amboy R. R. Co. v. Steivart, 4 C. E. Gr. 343.

1244. The meaning and effect of an
award construed, and the powers of the
arbitrators under the reference settled

;

matters not within the scope of their

authority referred to a master. Cross v.

Cross, 2 C. E. Gr. 288.

1245. "What are usual covenants in

deeds in a given locality," may be referred

to a master. Wikori v. Wood, 2 C. E. Gr.

216.

Supra, ^^ 47, 212, 1071, 1234. Infra, U
1273, 1296.

(2) The report.

1246. The report is prima facie true as to

any statements it contains. Prickett v.

Hewlings, MS.
1247. Where a matter of fact has been

referred to a master, depending upon the

testimony of witnesses conflicting in their

opinion, and dift'ering in their recollection

of past events, the decision of the master
ought not to be interfered with on his

mere judgment of the facts, unle^ss it is a

ver}' plain case of error or mistake.
Izard V. Bodine, 1 Stock. 309 ; Sinnickson v.

Bruere, 1 Stock. 659.

1248. A master was directed to take an
account of the waste, spoil and destruc-
tion, if any, committed or sufiered on tiu!

j)reinises, while the defendant, or any per-
son (claiming under him remained in jtos-

session. Held, that lie would not have
been authorized to go beliind the decree to
consider equities existing l)etween the
parties, which wf)uld entitle the plaintifl' to

any but the ordinary rule in taking the
account; those equities are for the con-
sideration and determination (jf the cliiin-

cellor. No special directions having been
given in tlie decree, it was the plain duty
of the master to follow tlie ordinary rules
in taking the account. Ibid. Supra, ? 123'.>.

1249. it is improper for a master in his

report to argue the case upon its merits.
The province of the master is to report
facts, and not arguments, for tlie informa-
tion of the court. Jackson v. Jackson, 2
Gr. Ch. 96.

1250. In a suit for the foreclosure of a
mortgage, which contained an agreement
that the mortgagor should keep the build-
ings insured, and assign the policy to the
mortgagees, and in default of so doing, the
mortgagees might ell'ect such insurance,
and tliat the premium paid thereon should
be a lien on the mortgaged premises, and
added to the amount secured by the mort-
gage and payable on demand with interest,

an order of reference was made to a mas-
ter to take an account of the amount due
to complainants. Tiie master reported,
allowing, in addition to the amount due on
the mortgage, a sum of money due for

premiums paid by the mortgagees on
effecting insurances on the buildings.

Held, that the amount so allowed for

insurance was not within the cognizance
of the master. The master's authority, as

to the subjects and extent of his examina-
tion and report, is limited and controlled
by the order of reference. Stonington Sav-
ings Bank v. Davis, 2 McCart. 30.

1251. Upon filing a report on exceptions
to an answer, it is the practice to take
an order that the same shall be confirm-
ed, unless cause be shown in eight days
after the service of the same. Weber v.

Weitling, 3 C. E. Gr. 39.

1252. Where the defendant is in laches
in not procuring the master's report, the
proper remedy is by an order that he pro-

cure the report in a time stated, or that

the exceptions be dismissed. Camden and
Amboy R. R. Co. v. Stewart, 4 C. E. Gr. 343.

1258. The direction to the master, " to

take an account of the payments made by
the trustees for and on account of the
debts due and owing from the debtor, and
the dates and amounts of such payments
respectively," is complied with by his

making a detailed statement of the pay-
ments made. But the trust property hav-
ing been sold, and it being necessary to a
final decree, it was referred back to the
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master ''to take and state an account of
the whole amount of the trust moneys that
has come to the hands of the trustees, or
with which they ought to he charged, ac-

cording to the interlocutory decree and
the directions now given, and of the allow-

ances to be made to them for moneys re-

tained or paid bv them according to the
trust.'' State Bank v. Marsh, Sax. 289.

1254. On a bill lietween partners for an
account, the answer alleged a settlement
at a certain time and set out an account
since then. On order of reference by com-
plainant. Hdd. the master could not dis-

regard the settlement. Parkhurst v. Muir,
3 Hal. Ch. 555 ; Petrick v. Ashcroft, 5 C. E.
Gr. 198.

12o4(r. So, where the answer set up the
statute of limitations, the master was
directed to exclude all items over six years
standing, at the time of the commence-
ment of the suit. Conover v. Conover, Sax.
403. Supra, § 1000a.

1255. Where the defence that the money
w'as not advanced on the mortgage, has
been overruled by the court, it cannot be
revived or considered before the master.
Morris v. Taylor, 8 C. E. Gr. 131.

See Divorce, g| 81, 168, Supra, U 212,

1104, Infra. ^ 1422.

(3) Exceptions to the report.

1256. Exceptions to the master's report
must be tiled within eight da vs. Taylor \.

Thomas, 1 Gr. Ch. 106.

1257. The report of a master upon the
accounts of receivers requires confirma-
tion, and may be excepted to. The sev-
eral items of such accounts may be inves-
tigated. Richards v. Morris Canal Co., 3
Gr. Ch. 428.

1258. By the English practice, excep-
tions to the accounts of a receiver as
stated by a master, should be taken before
the master, Avhile the account is in his
possession, and before he makes his re-
port. Mechanics' Bank v. Bank of New
Brunswick, 2 Gr. Ch. 437.

1259. This practice has been generally
acted on in this state; it is beneficial, ancl
might safely be pursued in all ordinary
cases. But there has been no actual recog-
nition of the rule, except in ca.ses where
a draft of the account was served, and the
party omitted to make any exceptions or
suggest any alterations to the master. Ibid.

1260. The rej^ort of a master on excep-
tions to an answer is brought before the
chancellor by appeal, and not by excep-
tions to the master's report. Wheeler v.

Redmond, 2 Hal. Ch. 153.

1201. A defendant who has permitted a
bill for account against himself and his
partner to be taken as confessed, cannot
question his liability to account, by ex-
cepting to a master's report, which, pur-

suing the order of reference, holds him
liable to account. Miller v. Howard, 11
C. E. Gr. 166.

1262. The appeal given by the act {Rev.

p. 110, § 34), is taken by filing excejitions
to the master's report within eight days
from the service of the rule, which is the
mode of bringing objections to the reports
of masters before the chancellor. Weher
v. Weitlirifi, 3 C. E. Gr. 39.

1263. Piling exceptions to a report is

the usual mode of showing cause against
its confirmation. Ibid.

1264. Where a defendant is entitled to

notice of proceedings before a master,
under an order of reference, a rule nisi to

confirm the master's report should be
taken. Miller v. Millei, 11 C. E. Gr. 423.

1265. Where the complainant took no
rule nisi to confirm the master's report,
but gave notice to the defendant's solici-

tor of filing it, exceptions not having been
filed within eight days from the time of
service of the notice, a motion to strike

out exceptions on that account was re-

fused. Ibid.

1266. In such case, either party might
set down the exceptions for hearing. Ibid.

1267. Objections to a report, that the
master has sent up no evidence in support
of his finding as to certain matters of fact,

should be brought before the court, by
motion to refer the report back to the
master on those points, or, that he send up
the evidence on which such report is

based. Such objections are not the subject
of exception. Ibid.

1268. Irregularities of the master in his

proceedings, or neglect to report on the
matters referred, are properly brought
before the court by motion to set aside

the report, or to refer it back to be per-

fected. Douqlas V. Merceles, 9 C. E. Gr. 25.

Infra, § 1283.'

1269. When the result at which the
master arrived agrees with the evidence
as a whole, and is probably as just a.s any
that could have been reached, although
the court is unable to see how the master
reached the result, his i-eport will not be
set aside. Blauvelt v. Ackerman, 8 C. E.Gr.
495, 10 C. E. Gr. 570.

1270. It is a proper ground of exception
that the master, in his conclusions as to

matters of fact, has made a report con-
trary to evidence. Haulenbcck v. Crank-
right. 8 C. E. Gr. 407.

1271. The conclusions of a master, who
has examined and seen the witnesses, are
always regarded in equity with great
respect, and where his conclusions
are clearly supported by competent wit-

nesses who are unimpeached, his report
will not be set aside because there is con-
flicting testimony, unless it clearly ap-
pears from the weight of such testimony
and the nature of it that the master has
erred. Ibid.
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1272. It must appear IVoiii the master's
report and tlie proofs and documents ac;-

companying it, tliat excojjtions wliieh
would 1)0 valid, if true, arc founded on
fact. Jhimicll V. Hnvlermn, 8 C. E. Gr. 174.

1273. The only matter that ean he con-
sidered upon excejjtions to a master's re-

port, is the validity of the exce|)tions. The
question whether there should have l)e(>n

a refei'euce, having,' been considered and
determined when the order was made, can-
not be reviewed on the argument of the
exceptions. National Bank of ihr Melropo-
Ik V. Sprague, 8 C. E. Gr. 81.

1274. The rule of the court is. that the
report of a master on matters referred to

him, will he taken as correct, until some
error is shown. The burden of this is

upon the exceptant. Ibid.

1275. The fact that a report contains sur-
plusage will not set aside the other part
of the report or sustain an exception.
The means of arriving at his conclusions,
although surplusage, are properly stated.

Ibid.

1276. Exceptions must be set down for

hearing, and placed upon the calendar
like the heaiing of other causes; and no-
tice thereof must he served fifteen days
before the hearing, or the report will be
confirmed as a matter of course. Morris
V. Taylor, 8 C. E. Gr. 131.

1277. The order setting down the ex-

ceptions for argument must be both enter-

ed and served before the expiration of the
time in the rule nisi, or the report will be
confirmed. Either party may set them
down for argunjent. Ibid.

1278. In case of a plain mistake of the
master evident u])on the face of the ac-

count, not included in the exceptions
or considered at the hearing, the court
will, in its discretion, correct the mis-
take, or defer the final decree until it

can be examined into and corrected.
But no such mistake is pointed out in this

case. Ibid.

1279. Exce])tions to a charge in an ac-

count stated by a master, founded on a
statement presented under the oath of the
exceptants, may be allowed, if it appear
clearly that such statement was made by
mistake. But such evidence must be of
the clearest and most satisfactory kind.
The master was right in making the charge
upon such sworn statement, without any
other proof. Marlait v. Smith, S C E.
Gr. 56.

1280. When tlie evidence taken before a
master is evenly balanced, his conclu-
sions thereon will not be set aside, unless
clearly erroneous. Clark v. Condit, 6 C. E.

Gr. 322.

1281. Upon a reference to examine and
report whether the interest of infants
requires and will be promoted l)y a sale

of their lands, the master must report
his own opinion upon the fixcts, not an

opinion founded ujjon that of others with-
out facts. Mere opinion of witnesses is no
evidence. In matirr of Ilmlon, 6 U. E. Gr.
221.

1282. Where the parents own a life es-
tate, and would be i^enelited by a sale,
their testimony that the interests of the
inlants would l)e promoted by such sale,
should not be acted on and hardly received.
Ibid.

1283. A master's report based on errone-
ous views will) regard to some important
matters referred to him, will be referred
anew, so that it may be in conformity with
the views of the court. Bluuvclt v. Acker-
man, 6 C. E. Gr. 141 ; Dutch Church v.

Smock, Sax. 148. Supra, § 1268.
1284. Upon exceptions to a master's re-

port on a question of fact, the court will

come to a conclusion upon the evidence,
irrespective of the master's opinion. The
report is not entitled to the same weight
as the verdict of a jury, upon a motion
for a new trial in a court of law. Holmes
v. Holmes, 3 C. E. Gr. 141.

1285. The report of a master upon a
question of fact will not be overruled, al-

though the evidence on which it is founded
is vague, and not altogether satisfactory,
if it does not appear that his conclusion
was unwarranted by the evidence. Ibid.

1286. Where the master, not supposing
it referred to him, expresses no opinion
on a material point, if either party have
further evidence, and desire it, a further
reference will be ordered. Dutch Church
V. Smock, Sax. 148.

1287. The errors of the master, in per-
mitting the cross-examination of the party
to be extended to improper matters, does
not necessarily vitiate the whole report.

If the same result is fairly attainable from
a view of the evidence without the aid of
the erroneous examination, the report will

be confirmed. Jackson v. Jackson, 2 Gr.
Ch. 96.

1288. Where no other directions need
be given, an error by the master as to the
value of propert}'^ can be corrected by the
court without a further reference. Huston
V. Cassid;/. 1 McCart. 320.

1289. Where the master has reported
the amount due upon several mortgages,
and also their order of i)riority, and upon
exceptions taken to the report the order of

priority is changed, a final decree may
be taken at once, without a reffu'ence back
to the master. Chance v. Teeple, 3 Gr. Ch.
173.

See Dkunk.\rds, | 3, Supra, U 212. 1224,

Infra. ^ 1305, 1465.

(k) Hearing and rehearing.

1290. Opening and reply. Upon hear-

ing, on bill, cro.ss-bill, answers and deposi-

tions, where both causes come on to be
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heard together, and both parties have ma-
terial allegations to sustain under their re-

spective bills, the complainant in the ori-

ginal bill is entitled to the opening and
reply. Murphy v. Stults, Sax. 560.

1291. Where an obligor filed a bill of

interpleader against the executors of the

obligee and C. who claimed the bond by
gift from the obligee, and the answer of C.

set forth the grounds of her claim, the

court said that C. held the affirmative, and
was entitled to the opening and reply.

Bone V. Hoar/land. 3 Hal. Ch. 131.

1292. Where there are two defendants

who set up adverse claims, the complain-
ant opens, the defendant who sets up
a claim against the other, answers, and
then, the other defendant: there is no re-

ply between the defendants. Walton v. Van
Mater, April, 1823.

12^t3. ^^'here the cross-bill was not filed

until a year after the filing of the original

bill, the proofs having been taken, and the
original cause noticed for hearing, and a
proper decree could be made without the

necessity of a cross-bill, the chancellor
would not delay the hearing on the origi-

nal bill on the ground that the plaintiffs

had not answered the cross-bill. Williams

v. Carle.'! Stock. 543, Williamson, C. Supra,

§869.
1294. Absence from the state, Held, no

ground for the postponement of a deci-

sion, or for the exercise of discretion in

permitting further delay. Smith v. Burnet,

2 C. E. Gr. 40.

1295. If the defendant files a plea in bar
to the whole bill, and the complainant
does not reply, he must set it down for ar-

gument. If the plea is not sustained, the
defendant must answer ; if it is sustained,

the complainant must reply. Flagg v. Bon-
nel. 2 Stock. 82; Davison v. Johnson, 1 C.

E. Gr. 112.

1296. Or, complainant may take a refer-

ence to ascertain the fact upon which the
plea rests. McEwen v. Broadhead, 3 Stock.
129.

1297. An objection that the complainant
has a complete and adequate remedy at
law, comes too late at the hearing. Catting

V. Dana. 10 C. E. Gr. 265 ; Bates v. Conrov:,

3 Stock. 137.

1298. Objections to pleadings which in-

volve no substantial interest, are not al-

lowed upon the final hearing. Freeman v.

5coyreW, 1 C. E. Gr. 28.

1299. An objection that the corporate
character of the defendants does not suf-

ficiently appear by the bill, and that no
proper averment* are therein made of
ecclesiastical relations and rules, having
been waived or substantially sup})lied by
the answer and proofs, cannot avail at the
final hearing. Worrell v. First Presbyterian
Church, SC. E. Gr. 96.

1300. A bill will be dismissed as to such
complainants as, at the hearing, are

decided to have no cause of complaint.
Veghte v. Ruritan Water Power Co., 4 C. E.
Gr. 142. See Thalman v. Canon, 9 C. E. Gr.
127.

1301. Where the evidence has been
taken on both sides before the hearing,
without objection, it may be used by the
court, so far as may be necessary, in giving
directions as to an aeeoimt. Hudson v.

Trenton Locomotive Co., 1 C. E. Gr. 475. Su-
pra, \ 1198.

1302. Where, upon the hearing, the
evidence as to the facts in controversy is

entirely satisfactory, the court will not
order an issue, or wait for the result of a
trial at law, before making a decree. Xor
will it on the hearing refuse relief because
the complainant has delayed his suit, if it

is clear upon the evidence that he ought
to have the relief. Carlisle v. Cooper, 3 C.

E. Gr. 241.

1303. When the affidavit in attachment
is regidar, and made in good faith, this

court cannot collaterally inquire into the
fact of non-residence, and declare the pro-
ceedings void. Weber v. Weitling, 3 C. E.
Gr. 441.

1304. The courts will not enforce illegal
agreements, although the objection does
not appear in the answer, when the circum-
stances come out in the evidence. Marlatt
V. Warwick, 4 C. E. Gr. 439, per Depue, dis-

senting. Supra, § .29.

1305. "VNTien a cause is set down for hear-
ing on the first day of the term, and the
defendant gives notice of hearing of ex-
ceptions to the master's report at a later

day in the term, but enters no rule to set

down the hearing, nor places the excep-
tions on the calendar, and upon the call

of the calendar the complainants counsel
tenders himself ready to move the cause,

but cannot proceed imtil the exceptions
are disposed of, he is entitled to move at

once upon the overruling of the excep-
tions, for final decree. Morris v. Taylor, 8
C. E. Gr. 131.

1306. A rehearing in equity rests in the
discretion of the court. It is not regarded
here so much a matter of coui-se as in the
English practice. Xeiv Jersey Zinc Co. v.

Xew Jersey Franklinite Co., 1 McCart. 308.

1307. The court always inclines to grant
a rehearing upon the usual certificate of
coimsel. if. upon the matters stated in the
petition, there is apparent ground for ap-

prehending that an error has been com-
mitted or injustice done by the decree; or
if there is reason for believing that a fur-

ther and fuller argument will shed new
light upon the controversy or advance the
ends of justice. Ibid.

1308. When the groimd on which the
petition for a rehearing rests does not
aftect the merits of the controversy, nor is

a matter by which the petitioners can be
aggrieved, and when its only eflect would
be, if maintained, to turn the complainants
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out of court as improper parties, leav-

ing the controversy lUKlecidcd, the appli-
cation will be denietl. In tliiss case the
rehearing was denied. Ibid.

18()!l. Kehearing denied because the
matters alleged in the petition are not put
in issue by the pleadings, and do not
atfect the real question at issue between
the parties. Ibid.

l.'UO. Also because the matter suggested
is a matter of indiflference to the party
asking the rehearing, a decision of which
will not affect the issue in this cause or
(;hange the character of the decree upon
the rights of the party seeking it. Ibid.

1311. Also because the question sought
to be raised by the petition is one between
other parties, and proper to be litigated

by them, and the rights of the party ask-
ing the rehearing are already fully pro-

tected by the decree. Ibid.

1312. Also because when the complain-
ants in a supplemental bill, claiming to

have acquired the rights of the defendants
in the original bill, have been admitted to

defend in their stead by the assent or tacit

acquiescence of those whose rights they
claim, and have shown a prima facie title

to the property in dispute, the court will

not permit the adverse party, after hear-
ing to draw' in question the validitj' of that
title. Ibid.

1313. Also because, admitting all the alle-

gations of the petition to be true, the evi-

dence shows that the complainants are
still in such a position as will in equity en-

title them to defend their right to the sub-

ject matter in dispute, and to ask from the
court such relief as the decree of the court
lias awarded them. Ibid.

1314. A rehearing may be ordered at

any time before the decree and jjroceed-

ings are enrolled; but it is a n^atter of

discretion, not of right. Brumagim v.

Chew, 4 C. E. Gr. SS7; Atfij-Gen. v. New
York and Long Branch R. R. Co., 9 C. E. Gr.

59.

1315. A rehearing is always granted
when the chancellor apprehends that a

mistake may have been made in tlie

decision, either in law or fact; but never,

when the introduction of new evidence
is necessary to show the mistake. Ibid.

1316. If the absence of the defendant at

the hearing was involuntary or accidental,

and a defence was intended to be made,
the remedy is by petition to the chancel-

lor for a rehearing. Townsend v. Smith, 1

Beas. 350.

1317. Where the evidence fails to support
the allegations, but shows complainant's

equity on another ground, a rehearing

will be ordered. Hoagland v. Titus, 1 C.

E. Gr. 44.

1318. On a petition and order for rehear-

ing generally, the whole case is open

;

and the party supposing himself aggrieved,

has a right to insist on a reconsideration

of any part of it. Oloi-cr v. Hedges, Sax.
113.

See Appeal. § 44, Corpgratioxs, ? 276.
Supra, U 554-556, 745, 843, 866, 867, 1108,
1215, 1266, 1276.

(1) Retaining the cause.

1319. If a bill be su.stainable on any
ground, even for the purpose of granting
temporary relief, the court having posses-
sion of the cause may hold it for the more
general and imjiortant purposes of tlie bill,

and will permit the complainant to file a
supplemental bill. Edgar v. Clevenger,
2 Gr. Ch. 25S.

1320. If the title in dower or in parti-

tion is disputed, the right must be estab-

lished at law. For this purpose the court
may, and ordinarily will, either direct an
issue or retain the bill, with liberty to the
complainant to bring an action at law.
Ilartshorne v. Hartshorne, 1 Gr. Ch. 349

;

Manners v. Manners, 1 Gr. Ch. 384 ; Obert

V. Obert, 1 Hal. Ch.397, 2 Stock. 98; Lucas
V. King, 2 Stock. 277 ; Palmer v. Casperson,
2 C. E. Gr. 204; Dewitt v. Ackerman, 2 C.
E. Gr. 215 ; Hay v. Estell, 3 C. E. Gr. 251

;

Riverview Cemetery Co. v. Turner, 9 C. E. Gr.
18.

1321. But whether, under such circum-
stances, the bill will be retained, is a matter
resting in the sound discretion of the
court. Palmer v. Casperson, 2 C. E. Gr.

204.

1321o.. On a bill for discovery of deeds,

never recorded, and to set aside a will de-

vising the premises, alleged to have been
obtained by fraud, and for an account, the
answer discovered the deeds, but set up
facts on which it claimed that they were
inoperative; and denied that the will was
procured by fraud. On the pleadings and
proofs it was ordered, that the bill be re-

tained for twelve months, that the com-
plainant he at liberty to bring ejectment,
and that the defendant produce the deeds
on the trial thereof. Tomlinson v. Sheppard,

3 Hal. Ch. 80. Supra, | 857a.

1322. When a party, under a contract for

the conveyance of lands, knowing the gran-

tor has not the whole title, agrees to go
into possession until it can be procured

;

and the grantor, being unable to pro-

cure the whole title, offers to convey
all that he has been able to obtain, and
such party refuses to accept the convey-
ance, and retains possession of the property

;

upon bill filed by such grantor, to compel
the purchase and payment for the lands

agreed for, demurrer will not lie for the

whole bill. It will be retained for the

purpose of putting the defendant to his

election, either to accept the title, or to

abandon the contract and restore the pos-

session. Davison v. Perrine, 7 C. E. Gr. 87.

Supra, U 15-18, 472, 485.
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(m) Issue at law.

132.'i. It is the province and tlie duty of

the court, to decide upon the facts and
the hiw, except in cases of real difficulty,

growing out of contradictory testimony, or

opposing facts and circumstances, which
it is impossible for the court to reconcile;

then an issue is directed to inform the

conscience of the court. Miller v. Wack,
Sax. 204.

1323a The practice of sending ordinary

matters to a jury for their decision, ought
to be discouraged. But in important cases,

where the evidence is so contradictory as

to raise serious doubts in the mind of the

court as to matters of fact, it is proper to

direct an issue, or order a suit at law. J5a.s-

actt V. Johnson, 2 Gr. Ch. 417. Sapra, I 16.

1324. The awarding of an issue rests in

the discretion of the court, and the power
should be sparingly exercised. Trenton

Bank v. Woodruf. 1 Gr. Ch. 117 ; Black v.

Lamb, 1 Beas. 108, 2 Beas. 456 ; Carlisle v.

Cooper, 6 C. E. Gr. 570. See Appeal, ?? 5, 6.

1325. When the amount in controversy
is small, and the facts can be satisfactorily

ascertained in this court, an issue at law
will not be awarded. Garwood v. Eldrldge. 1

Gr. Ch. 290; Fidler v. Hig<jins, 6 C. E. Gr.

138, 163.

1326. Where a question is one proper
to be tried on an issue, but both parties

have proceeded to take testimony at great
length, and allowed the hearing to be
brought on, without applying for an issue,

it is the province and duty of this court to

decide it, if the evidence is such that the
court can arrive at a satisfactory conclu-
sion. Denton v. Leddell, 8 C. E. Gr. 64.

1327. There is no reason for the court
submitting to a jury the question of fact,

whether a will has been canceled, or sur-

reptitiously destroyed, where the evidence
is such as to create no doubt in the mind
of the court. Hildreth v. Schillinger, 2
Stock. 196.

1328. An issue will be ordered where the
evidence renders the case doubtful. Hol-
conih v. Managers, &c., 1 Stcjck. 457.

. 1329. A long enjoyment of a right, will

entitle the party to an injunction to re-

strain a ijrivate nuisance, although
the defendant may deny the right ; and
the court will exercise its discretion
whether to order a trial at law be-

fore granting an injunction—always in-

clining, if there be reasonable doubt, to

put the case to a jury. Shields v. Arndt,
3 Gr. Ch. 234.

1340. Where the complainant seeks pro-
tection in the enjoyment of a natural
watercourse upon his land, the right will

ordinarily be regarded as clear. The mere
fact tliat the defendant denies the right
by his answer, or sets up title in himself
by adverse user, will not entitle him to an
issue before the allowance of an injunc-

tion. Holsman v. Boiling Spring Co., 1

McCart. 335 ; Carlise v. Cooper, 6 C. E. Gr.
576 ; Duncan v. Hayes, 7 C. E. Gr". 25 ; Den-
ton V. Leddell, 8 C. E. Gr. 64. See Boss v.

Butler, 4 C. E. Gr. 294 ; Goodyear v. Day, 2
Wall. Jr. 283; Atty. Gen. v.'Heishon,S C.
E. Gr. 410, 413.

1341. Before decree, it sometimes calls

for the aid of a jury, to ascertain material
facts, when the evidence before the court
is not satisfactory. Decker v. Caskey, Sax.
427.

1342. Questions of law and fact (as to

the existence and validity of deeds, &c.)
may be investigated and tried under the
direction of this court, either by a feigned
issue, or by an action at law, brought
and prosecuted under the directi(jn of this

court. Ibid.

1343. The fact as to whether an assign-

ment was intended to be absolute, or
as a mere authority to enable the defend-
ant to collect, being doubtful from the
evidence, the court directed an issue.

Fisler v. Porch, 2 Stock. 243.

1344. In a controversy between the
owner of certain lots of land and a cori:)0-

ration, which had condemned them for a
raceway, an issue was ordered to ascertain
their value. Trenton Banking Co. v. 3Ic-

Kelway, 4 Hal. Ch. 84. Supra, g 47.

1345. So, to determine the question of
damages a land owner sustains, where the
court is dissatisfied with the report of com-
missioners. Carpenter v. Easton and Am-
hoy R. R. Co., 9 C. E. Gr. 408.

1346. This court will, of its own mo-
tion in a proper case, refer a disputed
question of fact to the decision of a jury.

Black V. Lamb, 1 Beas. 108.

1347. Ui^on a bill by the assignee of a
mortgage, against the heirs and executors
of the lyortgagor, and the widow and heirs

of the father of the mortgagor, for dis-
covery of a deed alleged to have l^een

made by him to the mortgagor, for the
mortgaged premises, prior to the execu-
tion of the mortgage (which deed was not
recorded, and was alleged to have been
lost or destroyed), and for the foreclosure
and sale of the mortgaged premises, the
mortgage being admitted by the defendants;
but the validity of the deed, and the title

gf the mortgagor under it, was denied by
some of the defendants, who claimed as

heirs-at-law of the grantor; the evidence
being doubtful the court directed an action
of ejectment to l)e prosecuted in the su-

preme court by the complainant against
the defendants, other than the heirs of
the mortgagor, to try the (juestions as to

the deed. Decker v. Caskey, Sax. 427.

1348. In a suit brought by a trustee

against the cestuis que ti-ust, the court can
direct an issue devastavit vel non. Harrison
v. Rowan, 4 Wash. C. C. 202.

1349. Form of directions for prosecu-
ting an ejectment in the supreme court,
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by the court of chancery, to try questions
as to tha existence and validity of a deed
under which the mortgagor derived title.

Decker v. Caakry, Sax. 4127.

1350. Issue awarded, with special direc-
tions touching the conduct nf tlie trial,

and leave given for a special jury. Bas-
sett V. Johuaon, 2 Gr. Ch. 417.

1351. The trial in the court of law direc-

ted by this court is not a proceeding of an
equitable nature, but is to be regulated Ity

practice of the court in which it is held,

subject, however, to the control of this

court over the parties, as to the mode and
terms of trving such issue. Black v. Lamb,
1 Beas. lOS.' 2 Beas. 45G.

1352. Whether the jury should be per-

mitted to take out with tliem the answers
and depositions which were ordered to be
read, was a matter in tlie discretion of
the judge trying the case. Ibid.

1353. When, by the order of this court,

certain depositions are autliorized to be
read on the trial of an issue before a jury,

the judge conducting that trial has nothing
to do with the admissibility of the whole
or any part of the evidence. This court is

responsible for its legality. Ibid.

1354. The defendant who sets up a claim
of title in his answer to a quia timet, must
be the plaintiff' at the trial, and prove his

title. Powell v. 3Iayo, Oct. 1876.

1355. The defendant may plead anew,
on payment of costs, after a demurrer to

the declaration has been overruled. John-
son ads. Rowan, 1 Harr. 266.

1356. The judge before whom the issue

is tried, should not only return the poatea,

but go further, and furnish to this court a
fair statement of tlie trial. His certifi-

cate has always its weight. Bassett v. John-
son, 1 Gr. Ch. 154. See Harrison v. Rowan,
3 Wash. C. C. 580.

1357. It is not necessary that the report
of the judge should state the evidence
and give a minute history of the trial.

All that can be required of him is, that he
state the general character of the evidence
offered, the part objected to, and the deci-

sion made upon those objections, with his

charge to the jury. Ibid.

1358. If any difficulty exist in relation

to the report of the judge, the court will

not for this cause alone grant a new trial,

but will call on him for an additional

report of the case. Ibid.

1359. Where the issue to be determined
is, whether the erection of a certain dam
" has seriously and permanently affected

and injured the meadows of the complain-
ants lying above it," it is not competent on
tlie trial for tlie defendant to prove that

if the dam were completed, the injury

complained of would be remedied. Ibid.

1360. The transcript and jyostea miist be
returned to the court awarding the issue,

and not to the supreme court. Trenton

Banking Co. v. Rossell, 1 Gr. Ch. 492.

29

1361. No exception can be taken at Nisi
Prius to the opinion of tlie judge who tried
the cause; the jiroper mode is to move
before the chancellor for a new trial.

Harrison v. Rowan, 3 Wash. C. C. 580.
1362. The chancellor is not bound by

the verdict, uidess his judgment apj)roves
it. Holcomb v. Mana(jers,<i-c., 1 Stock. 457.

1363. Xor the court of appeals. Free-
man v. Staats, 1 Stock. 816.

13(j4. The object of an issue at law is

to inform the conscience of the court;
and if the court can be satisfied that sub-
stantial justice has taken place, the ver-
dict will not be disturbed on mere techni-
cal grounds. Bassett v. Johnson, 1 Gr. Ch.
154.

1365. The mode of trial before the jury
and the effect to be given to the verdict
are matters in the discretion of the chan-
cellor ; he may give directions to the court
to disregard the strict rules of law; and
although competent testimony has been
rejected, and illegal admitted, or the judge
has misdirected the jury, lie is not bound
to grant a new trial. Black v. Lamb, 1 Beas.
108, 2 Beas. 456 ; Trenton Banking Co. v.

Woodruff, 1 Gr. Ch. 511.

1366. But if the chancellor is dissatisfied

on the ground of the admission of im-
proper evidence, or the rejection of what
was proper, or for other reasoiLs, he will

direct a new trial. Harrison v. Rowan, 3
Wash. C. C. 580.

1367. Xew trial ordered where the cir-

cuit judge was satisfied, but the district

judge not. S. C, 4 Wash. C. C. 32.

1368. Upon a motion for a new trial of
an issue at law, it cannot be objected that

the issue formed is not broad enougli, and
that other inquiries ought to have been
involved in it. Bassett v. Johnson, 1 Gr.

Ch. 154.

1369. Wliere an issue is framed by or-

der of the court, to submit to a jury
the question as to the amount of dam-
ages, the verdict will be disregarded, if

deemed unwarranted, and the amount of
compensation determined by this court, in

its discretion. Carpenter v. Easton and Am-
boy R. R. Co., 11 C. E. Gr. 168.

1370. In the trial of an issue directed

under a bill filed to quiet title, to inquire
and determine whether the defendant had
any such estate or interest, in the property
as was claimed by him, the defendant is

bound by the title set up in his answer
;

and if he then claims under a title sub-

stantially different, and objection is made,
a new trial will be granted as a matter of

course, if the verdict be in his favor. Powell

V. Mayo, 11 C. E. Gr. 120.

1371. If the complainant is, on the

trial of the issue, surprised by the claim

of the defendant to title under an instru-

ment, or from a source, not stated or re-

ferred to in the answer, it may be cause

for granting a new trial. Ibid.
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1372. But if there be no objection to the

production of the evidence, or to the claim,

at the trial, and there is no allegation of

surprise, there would seem to be no good
reason for ordering a new trial merely be-

cause the title proved, differs radically

from that set up in the answer. Ibid.

1373. Where a title is established in fa-

vor of the defendant, different from that

set up in his answer, if no objection was
made at the trial, and no surprise is

alleged, and it appears that justice will

be done by establishing the title, proved
at the trial, it is competent for this

court to direct an amendment of the an-

swer, if necessary, to conform to the find-

ing of the jury. The court is not restricted

to a decree in favor of or against the title

set up in the answer. Ibid.

1374. A new trial was ordered, because
the verdict was clearly against the weight
of evidence. Ibid.

1375. If the evidence is defective, the
taking of further evidence should be or-

dered. Newark and Neiv York R. R. Co. v.

Neivark, 8 C. E. Gr. 515.

1376. On motion for a new trial of an
issue at law, the state of the case, and his-

tory of the trial were ordered to be pre-

pared hy the solicitor of the i^arty apply-
ing for the rule, and submitted to the
solicitor of the adverse party for his ex-

amination, and if the solicitors be unable
to agree, that the case be settled by the
judge before whom the issue was tried.

Trenton Banking Co. v. Rossell, 1 Gr. Ch.
492.

See Corporations, §^ 345, 346. Supra, §|

349, 1302, 1321.

(n) Relief.

1377. Under the general prayer, any
relief will be gi-anted to which the com-
plainant proves himself entitled upon the
facts stated in his bill. Graham v. Berry-
man, 4 C. E. Gr. 29, 574 ; Belleville Ins. Co.

V. Van Winkle, 1 Beas. 333 ; Fo7xe v. Dutch-
er, 8 C. E. Gr. 401, 405.

1378. Under the prayer for general re-

lief, only such relief can be given as is

warranted by facts positively and clearly
set forth in the bill. Walker v. Hill, 6 C. E.
Gr. 191, 7 C. E.Gr. 513; Jordan v. Clark, 1

C. E. Gr. 243 ; Marshman v. Conklin, 6 C.
E. Gr. 546.

1379. Upon a decree to recover the in-
terest of a legacy, a decree cannot be
made for the payment of the principal,
which has fallen due since the filing of
the bill. Jordan v. Clark, 1 C. E. Gr. 243.
Supra, I 831. Infra, ^ 1397, 141().

1380. Such decree is not within the
special prayer for relief, and could not
have l)een prayed for at the time of filing
the bill. If relief is asked to which the
complainant is not entitled, the bill is

demurrable. Ibid.; Halstcd v. Meeker, 3
C. E. Gr. 136.

1380rt. In a foreclosure suit if the mort-
gage is forfeited, and the complainant
entitled to a decree of foreclosure at the
time of the commencement of the suit,

a decree for the whole amount due upon
the mortgage, whether it became due be-
fore or after the filing of the bill, is strictly

within the prayer for relief, and such as
the case stated will justify. Ibid.

1381. A general creditor having filed

his bill for relief, and having subsequently
obtained judgment and execution at law,

is not entitled to relief upon his original

bill, though a decree j^'''^ (^on- be taken
against the defendant. Edgar v. Clevenger,

2G\\ Ch. 258.

1382. The coui't cannot act on a distinct

ground for relief made by the proofs, if it

be not set up in the l)ill. Plume v. Small,

1 Hal. Ch. 460, 650; Francis v. Bertrand, 11
C. E. Gr. 213. Supra, 1 1138.

1384. Where, besides the i^rayer for gen-
eral relief, a part of the prayer of the bill

is substantially that a deed may be set

aside, the bill will not be treated as a bill

for possession, and be dismissed, on the
ground that ejectment is the proper reme-
dy, because part of the prayer is that the
defendant may be decreed to give the
complainant possession of the land. Mil-

ler V. Jamison, 9 C. E. Gr. 41.

1385. Bill filed for relief on the ground
of fraud ; relief granted on the ground of
mistake. Reed v. Cramer, 1 Gr. Ch. 277.

1386. On bill filed to establish a will,

relief may be granted by perpetual in-
junction against disturbing complainants
at law in their possession, or by directing

defendants to release any rights in the
premises claimed l>y them, or bj' establish-

ing the will, if possible. Bailey v. Stiles, 1

Gr. Ch. 220.

1386a. Query. Whether a deed could be
set aside for want of consideration, when
it is not set up as a ground of relief. Hyer
V. Little, 5 C. E. Gr. 443.

1387. Where a testator charged legacies

and annuities upon all his property, real

and personal. The prayer of the bill was
that the property and interest of the testa-

tor, might be devoted to the paj'ment of
the annuities and for the appointment of
a receiver. The answer of R. denied the
interest of the testator in the property, but
the proofs clearly established it. Held,
that to permit the complainants on a bill

presenting such an issue, to ask at the
hearing for a decree making the defendant
personally liable for the payment of the
legacies and annuities would be a surprise,

and that the prayer for general relief could
not be resorted to for such purjDOse; that
the relief granted under the general prayer
must be consistent with that sjiecialh'

prayed for. Rennie v. Crombie, 1 Beas. 457.

1388. In a bill for specific performance,
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by a purchaser of land, under the prayer i

for general relief, a court of equity might
direct the money paid to he refunded to

the complainant, if he had such right,

upon the principle that when a matter 1

is before the court jiroperly i'ov relief
\

which can only be had in equity, it will

grant such other relief arising out of the

facts of the case as the party is entitled to,

although the relief could be had at law;
but it can grant only the relief which the
complainant is entitled to at law. Bullock

V. Adams, 5 C. E. Gr. 3G7. But see Welsh
V. Bayard, C. E. Gr. 186. Supra, i 14.

1389. A defendant cannot have any
positive relief touching the subject mat-
ter of the suit; the oidy judgment for him
is to refuse the relief prayed for by the
complainant. Black v. Keiley, 8 C. E. Gr,

358. Supra, U 844-847.

1390 No positive relief, in adjusting
equities between defendants, can be de-

creed or granted to one defendant against
another, except sucli as can be granted
incidentally to the relief sought by the
comiDlainant. Mount v. Potts, S C. E. Gr.

188.

See Constitution, | 242, Conveyance, |

208. Supra, U 10, 59, 60, 64, 66, 366, 411,

493, 510, 573, 1313, and IV(a)(l)(vi).

(o) Decree.

(1) In general.

1391. The decree must conform to the
bill, and be warranted by it, both as to the
relief and the grounds of relief. Relief
not embraced in the prayer of the bill can-
not be decreed, nor can the relief asked
for be granted upon grounds not disclosed

by the bill. It is, liowever, no objection
that the case established by the proof is

broader and stronger than that stated in

the bill, or that grounds of relief not con-
tained in the bill are established in evi-

dence, provided the decree is warranted
by the charges and the prayer of the bill,

and the bill is sustainecl by the evidence.
Adavis V. Byerson, 2 Hal. Ch. 618; Ely\.
Perrine, 1 Gr. Ch. 396. Supra, ? 33.

1392. If a decree be entered by a written
agreement between the parties, their sig-

natures should be proved by affidavit.

Aliter, where such agreement is signed by
their solicitors. Shute v. Gustin, Oct. 1822.

1393. This court will give to a decision
of the court of appeals made in the same
cause, its fair ancl just legal etlect. Snotv-

hill v. Snowhill, 1 Gr. Ch. 30.

1394. When a final degree in chancery is

complete in itself, and its language in-

telligible, the bill and answer cannot be
read for the purpose of limiting its force
and controlling its legal effect. Weehawk-
en Ferry Co. v. Slsson, 2 C. E. Gr. 475.

1395. When the merits of the cause have
been determined in the interlocutory-
decree and the reference is to comi)ute
amounts due, or settle facts, and on ex-
ceptions taken, the master's re])ort is

confirmed, when set down for further di-

rections or final decree, the relief adjudg-
ed on the interlocutory decree for the
amounts due, or upon the facts settled

by the master's report will be decreed.
The merits of the case determined by the
interlocutory decree cannot be again re-

examined. Morris v. Taylor, 8 C. E. Gr.

131.

1396. Where a sole plaintiff or defend-
ant dies after the final argument, but
before decree, the court may order the
decree to be signed as of a date prior to

the death of the party. Benson v. Wolver-

ton, 1 C. E. Gr. 110; Burnham v. Dalling, 1

C. E. Gr. 310.

1397. W^hen a party is brought into
equity, lie is entitled to an equitable decree
according to his case as it tlien exists.

National Bank v. Spracjue, 6 C. E. Gr. 530

;

Allen V. Morris, 5 Vr. 159. Supra, ? 1379.
1398. The statute giving the like effect

to decrees, as to judgments of the supreme
court, [Rev. p. li3, I 56,) was only intend-
ed to make decrees a lien, the same as
such judgments are. Van Buskirk v. Mu-
lock, 3 Harr. 185.

1399. A decree of this court is a judg-
ment from its date in favor of all the
creditors, and they are entitled to be paid
ratably unless they have some legal pri-

ority. Hazen v. Burling, 1 Gr. Ch. 133. Su-
pra, ? 518.

1400. A decree of this court in favor of
a judgment creditor under a bill to fore-

close, or made directly upon a bill to en-
force the rights of the creditor under the
judgment, can confer no higher or better
title than a sale of the 2:)remises by virtue
of an execution upon the judgment at
law. Thomas v. De Baum, 1 McCart. 37

;

De7i. Wilso7i^ V. Small, Spen. 151.

1401. The same order and priority as
to executions wider decrees, exists as un-
der judgments. Clement v. Kaighn, 2 Mc-
Cart. 47.

1402. The decree, it seems, will bind the
propertv'of a partv assigned after the bill

is filed. Hudnit v. Tomson, 11 C. E. Gr. 239.
See Assignment for Benefit of Credit-
ors, ^ 20.

1403. A personal decree for a deficiency
of proceeds to pay the mortgage debt, does
not become a lien upon the real property
of the person against whom it is taken,
until after the sale, and a deliciencv is

found to exist. Bellx. Gihnore, 10 C. E.'Gr.

104; 3Iutual Life Ins. Co. v. Southard, 10 C.

E. Gr. 337 ; Freeman v. Condit, 10 C. E. Gr.
339.

1404. A party to a foreclosure suit is

bound by the decree, and cannot contest
the title of the purchaser under it, while
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the decree, and the sale and conveyance
remain in force. McGee v. Smith, 1 C. E.

Gr. 46.S.

1405. Where a party has obtained a de-

cree of foreclosure, under which the

mortgaged premises have been sold, it is

too late to question the validity of the

mortgage. Gest v. Flock, 1 Gr. Ch. 108.

1406. Upon a bill to foreclose, the mort-

gagor cannot dispute his title to the mort-

gaged premises. The decree will bind his

interest, whatever it mav be, and nothing

more. Bird v. Davis, 1 McCart. 4<39.

14C)7. A judgment rendered against a

plaintiff in a strictly legal proceeding, is no
bar to a suit in equity, for the same subject

matter, where the complainant presents

equitable grounds of relief, which were
not and could not have l)een considered

or decided bv the former tribunal. Staats

v. Bergen, 2 C. E. Gr. 297.

1408. The dismissal of a bill in chan-

cery, is not conclusive against the com-
plainant in a court of law, although the

bill was brought for the same subject mat-
ter. The decision of a court of competent
jurisdiction, directly upon the same point,

is conclusive. Wright v. Deklyne, Pet. C. C.

199.

1409. A former decree pleaded in bar,

need not appear to have been between
precisely the same parties, but it must
always appear to have been for the same
subject matter. Matthews v. Roberts, 1 Gr.

Ch. 338.

1410. ^Miere to a scire facias upon a de-

cree, payment is pleaded, the buj*den of
proof is on the defendant. Smith v. Burnet,

2 C. E. Gr. 40.

1412. A decree under foreclosure that

certain machines were fixtures and cover-

ed by a mortgage on the land, does not
aid the claim of a defendant, seeking to

bind the surpliis bv a mechanic's lien. Case

V. Arnett, 11 C. E. Gr. 459.

1413. A mortgage has priority over a

decree for deficiency not filed in the su-

preme court oflice. (Rev. Chancery, p. 113,

I 56). Jersey v. Demarest, May, 1876.

1414. The assignee of an executor made
an arrangement to sell the farm, that

money enough might V)e raised to discharge

the decree, and a clear title given to A.,

who agreed to loan the money. But the

tmderstanding not having been carried

out, or the decree discharged, although the

parties supposed it was, the lien of such
decree cannot be postponed to a subse-

quent encumbrancer, unless it can be
shown that, by some act of those claiming
under the execution, A. has been induced
to loan his monev. Terhune v. Colton, 2

Stock. 21, 1 Beas. 312.

1415. A decree that a sheriff's deed
should Vjecome void, and the purchaser
reconvey on the payment to him of a cer-

tain sum within a specified time, is not
such a decree as becomes a conveyance

under Rev. Chancery, p. 115, ^ 63. Kloep-
ping ads. Stellmachfr, 7 Vr. 177.

1416. Where a l)Ond and mortgage are

assigned as collateral security, the de-

cree should be for the actual debt and
interest. Van Deventer v. Stiger, 10 C. E.

Gr. 224. Supra, U 831, 1379.

See Abatement, | 59, Appeal, ? 28, Coy-
VEYAXCE, H 182. 183. Divorce, IIKc). Su-

pra, 50, 387, 5246, 536, 751, 1117. 1242, 1289,

1305.

(2) Setting aside.

1417. Applications to open decrees ad-

dress themselves to the sound discretion
of the court. They should be listened .to

with great caution, and should not be
granted when the result must be injuri-

ous to the complainant. Robertson v. Mil-

ler, 2Gr. Ch. 451.

i418. A final decree will not be opened,
on the application of the defendant, five

and a half years after it was made, and
four and a half years after it came to

the knowledge of the defendant, upon the

ground of his pecuniary inabHity to

make the application at an earlier day.

Ibid.

1419. A decree will not be opened on the

unsupported affidavit of a defendant that

the complainant verbally agreed not to

prosecute the action. Marsh v. Lasher, 2

Beas. 253. See Bonds, § 155. Supra, §§

481. 1083.

1420. A motion to take from the files a

decree, refused, where the only ground
was that it had been signed by a chancel-

lor, who did not sit at the argument.
Ruckman v. Decker, May, 1876. See Hillyer

V. Schenck, 2 McCart. 398.

1422. A final decree after enrolment, and
execution issued thereon, and nearly three

years fi'om its date, will be set aside for the

purpose of correcting a plain and gross
mistake in the master's report, although
the defendant appeared and demurred to

the bill of complaint, and afterwards suf-

fered a decree pro con. to be taken against

him, and an ex parte report to be made by
the master. Miller v. Rushforth, 3 Gr. Ch.
174.

1423. Decree opened, after enrolment,
on application of a subsequent mortgagee,
for the purpose of charging with rent the

complainant, to whom a prior mortgage
had been assigned when he was tenant of

the premises tmder the mortgagor, and
who filed a bill to foreclose the prior mort-
gage and remained in possession in the

meantime. Moore v. Degraw, 1 Hal. Ch.

346.

1424. A decree rendered against the com-
plainant was opened, where it appeared
that the catise had been submitted to the

court by the counsel of the complain-
ant under the misapprehension that an
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answer to the replication had been filed.

Gaskill V. Sine, 2 Beas. 130. Sujmt, I 130.

1425. Final decree .set aside and (lefend-

ants let in to answer, on proof of surprise.
Van Devcnter v. Stiger, 10 C. E. Gr. 224.

142G. Decree opened, sheriff's sale set

aside, and mortgagor let in to make de-

fence, on the ground of surprise and
sacrifice. Smith v. Alton, 7 C. E. Gr. 572.

Amendments, 1(c). Supra, I 51a.

1427. The court will open a decree ob-
tained by surprise, but not where a party
has had notice of the suit and has had an
oi^portunity of making his defence, and
has neglected doing so. Miller v. Hild, 3

Stock. 25. Supra, U 78, 394, 458.

1428. An application to open final de-

cree and to be heard upon the merits, re-

fused, it not appearing that the enforce-
ment of the decree would work injustice,

and the defendant having wilfully ig-

nored the proceedings in the cause and
his obligations as defendant. Freese v.

Swayze, 11 C. E. Gr. 437.

1429. Query. Whether fraud in the in-

cipient stage of a transaction be sufficient to

overturn a decree sul)sequently obtained,
when the party complaining of it was ap-
prised of the facts on the trial, and had
within his power the means of investiga-

tion ; or is it to be confined to fraud in

procuring the decree. Vanmeter v. Jones,

2 Gr. Ch.''521. Supra, I 256.

1430. A decree will not be opened to

allow a defendant to prove matter pleaded
in the answer by way of confession and
avoidance. Roberts v. Birgess, 5 C. E. Gr.

139.

1431. An enrolment will be vacated and
a decree opened when the decree has been
made unjustly against a right or interest

that has not been heard or protected,
when this has been done without the laches

or fault of the party who applies. Brinlc-

erhoff V. Franklin, 6 C. E. Gr. 334.

(p) Execution and writ of assistance.

1432. On foreclosure of a mortgage by
A. against B. and others, if the mortgage
of A. is so far satisfied by C. that A. is

willing to stay proceedings on the execu-
tion, B. cannot compel the sherift' to pro-
ceed. State Bank v. Bell, 3 Hal. Ch. 372.

See Ely v. Perrine, 1 Gr. Ch. 396.

1433. If an appeal be not filed within ten

days, the motion to stay execution is ad-

dressed to the discretion of the court, and
will be granted onlj- upon good cause
shown. Schenck v. Conover, 2 Beas. 31.

1434. In case of several mortgages
which were undisputed, and of subse-

quent judgments, some of which were in

controver-s)-, the court will not, on the
application of the mortgagor, stay pro-

ceedings on the execution under the de-

cree of foreclosure; but will order the

surplus money to be brought into court

to abide the result of the contest touching
the judgments. Ibid.

1435. No change in the mode of appro-
priating the proceeds of sale, specifically

disposed of by decree and execution, can
be made, except l)y opening and correct-
ing the decree and altering the execution.
This can only be done upon notice. Lit-

hauer v. Ro^jle, 2 C. E. Gr. 40.

143G. After an execution had i.ssued, an
agreement for a stay of proceedings was
made, with a condition that on failure by
the defendant to comply with the agree-
ment an execution might issue. Held, it

could be issued after a year without a
scire facias. Halliday v. Johnson, 3 Hal. Ch.
22, 638.

1437. Writ of assistance. A court of
equity, in order to give to the complain-
ant the full benefit of its decree, will put
the purchaser into possession of premises
sold and conveyed in pursuance thereof.

But in so doing it will not interfere with,

or attempt, in cases of doubt, to settle the
rights of any party claiming possession by
title paramount to that of the mortgagee
or other party in whose favor the decree
was made. Thomas v. De Bauni, 1 Mc-
Cart. 37. Supra, ^ 56.

1438. The power rests in the sound dis-

cretion of the court. It will never be ex-

ercised in a case of doubt, nor under color

of its exercise will a question of legal title

be tried or decided. Schenck v. Conover, 2

Beas. 220 ; Van Meter v. Borden, 10 C. E. Gr.

414.

1439. The writ of assistance can only
issue against persons who are parties to

the suit, or who came into possession un-
der a defendant after its commencement.
But in all cases the parties in possession

should have notice of the application, and
are entitled to be heard on it. Blauvelt v.

Smith, 7 C. E. Gr. 31.

1440. This writ is a summary process,

only used when the right is clear, and when
there is no equity or appeax'ance of equity
in the defendant, and where the sale and
proceedings under the decree are beyond
suspicion. Ibid.

1441. On application for order for pos-
session by purchaser of mortgaged premi-
ses at sheriff's sale, the order was granted.

Frazier v. Beatty, 10 C. E. Gr. 343, aflirmed,

March, 1875.

1442. An order to deliver possession to

the purchaser of mortgaged premises sold

under a decree of foreclosure will be made
only ujion notice of the application and
proof that the deed was shown to the ten-

ant, that a demand of possession was made,
and that the tenant refused to comply.
Fackler v. Worth, 2 Beas. 395.

1443. The injunction, as well as the

attachment to enforce obedience to the

order, is disused. Ibid.

1444. Under the present practice, the

writ of assistance does not issue of course,
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but upon notice of the application, proof
of the service of the order to deliver posses-
sion, and refusal to obey. Ibid.

1445. After sale on foreclosure the court
will compel the mortgagor, or any person
who has come into possession under him
pending the suit, or whose title is not
superior, to deliver the possession of the
premises, and will not drive the purchaser
to an action of ejectment. Schenck v. Con-
over, 2 Beas. 220.

1446. And this assistance will be extend-
ed to a stranger to the record purchasing
at such sale, as well as to the mortgagee.
Ibid.

1447. The mode of proceeding has been
as follows, viz : 1, a demand of possession
of the tenant in possession accompanied
by an exhibit of the deed from the sheriff

or master ; 2, order to deliver possession
;

3, injunction ; and 4, writ of assistance.

Ibid.

1448. The wa'it of assistance refused,

because the sale under the execution was
not sufficiently advertised as to one of the
tracts sold. Vanmeter v. Borden, 10 C. E.
Gr. 414.

1449. If a sale be fraudulent by collu-
sion between the purchaser and an insolv-

ent partner, for the purpose of defrauding
the other partner, equity will not aid him.
Renton v. Chaplain, 1 Stock. G2.

See Debtor and Creditor, I 75.

(q) Motions, rules, &c.

(1) Petitions.

1450. Where a motion is made, founded
on prior proceedings in the cause, to re-

quire trustees, who are defendants, to give
security, or be discharged, and to ap-
point a receiver, the proper procedure is

by petition. Holcomb v. Coryell, 1 Beas.
289.

1451. The complainant obtained a decree
in this suit for the sale of mortgaged pre-
mises, making the defendants parties, who
held a sul)sequent mortgage. The defend-
ants filed a bill, and obtained a decree up-
on their mortgage, without making the
complainant a party. A question arose,
as to whetlier certain articles were fix-
tures. The defendants having advertised
the premises for sale, the complainant
filed a petition in this suit, praying tliat

the defendants might be enjoined from
selling and removing the articles in dis-

pute. Held, that it was not necessary to
tile a bill, the remedy wa^i by petition.
G-ane v. Brigham, 3 Stock. 29.

1452. When a petition is presented, and
an adverse party has a right to be heard
in opposition, tlie usual proceeding is to
take a rule, or order, fixing a day for the
hearing. Copies of the petition and order
are served on the opposite party, and the

parties are heard upon affidavits. The pe-
tition itself is no evidence of the facts

stated in it. They must all be proved ali-

unde. No answer to tlie petition is requir-
ed. Ibid.

1453. Where the order appointing a re-

ceiver provided a summary method of
relief by petition, * * * in case of the
violation of any existing contract, a delay
of twenty-three days after notice from the
receiver of the intended severance of con-
nection, being five days after tlae actual
severance, is fatal to the petition. Elmira
Rolling Mill Co. v. Erie Railway Co., 11 C.
E. Gr. 284. Supra, I 78.

1454. The right of possession between
two railroad companies, each claiming
such right, cannot be settled in a proceed-
ing of tills nature. Long Branch R. R. Co.

v. Sneden, 11 C. E. Gr. .539. See Williamson
V. N. J. Southern R. R. Co., 10 C. E. Gr. 13.

1455. The N. J. S. E. R. Co. had been
operating the L. B. and S. S. H. II. Co. in
connection with its own road, when both
roads were taken possession of by a re-

ceiver. The L. B. and S. S. R. R. Co. filed

a petition, asking that it might be per-
mitted to run its own road. Held, that
such petition was properly denied, it ap-

pearing that the riglit to the possession
of this road was in disi^ute between it and
the N. J. S. R. R. Co. Ibid. Suiva, | 64.

1456. On an application, by petition,

verified by the affidavit of tlie party, to

set aside a sale, the material facts alleged
in the iietition must be proved. The affi-

davit of the party, except as to facts jje-

culiarly within his own knowledge, must
be supported by other evidence. Co-te v.

Halsted, 1 Gr. Ch. 311 ; Carpenter v. Much-
')nore, 2 McCart. 123 ; Dinsniore v. We.^tcott,

10 C. E. Gr. 302, 305.

1457. Generally, a receiver will only be
appointed on bill filed for that purpose,
and rarely before answer, except under
particular statutes. He will be appointed
on petition, only in the cases of infants,

whose position as wards of the court gives

them the right to apply by petition, or in

cases similarly situated. Leddel v. Starr, 4
C. E. Gr. 159. Infra, I 1477.

1458. A petition for a writ de lunatico,

cannot ]:>e converted into a bill and there-

by make a case against third persons, not
parties. In matter of Dey, 1 Stock. 181.

Supra, § 536.

. 1459. A mortgagor who in his answer
did not disjiute the claim of a judgment
creditor in attachment, who had answer-
ed, setting up his judgment, will not be
permitted to question such judgment on a
petition by the creditor for the surplus
monev. Brantingham x. Brantingham, 1

Beas. 160. Supra, P^ IIGS.

See Action, § 84, Divorce, U 10, 156,

196. Supra, U 461^63, 745, 840, 844, 857,

1046, 1307-1313. 1316, Ill(e).
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(2) Notice.

1460. Notice of arc^uiiient left at tlie

solicitor's (Iwelling house, in his absence,
is good service. Taylor v. Thomas, 1 CJr.

Ch. lOG.

1461. Notice good, although dated oji

Sunday. Ibid.

14(12. When any matter of proceeding
or practice is recjuired by statute or rule

of court to be within a certain number of
days, the first day is excluded. Thome v.

Mosher, 5 C. E. Gr. 257. See Ejectment, §

103.

14G5. Notice should be given of an ap-
plication on belialf of the creditors, for

leave to iile exceptions to the master's
report. An order for leave to Iile excep-
tions, made without notice, was dis-

charged. Richards v. 3Iorris Canal Co., 3

Gr. Ch. 428.

14GG. A motion for the appointment of

a receiver is a special motion, of which
the opposite party is entitled to notice.

Tibbals v. Sargeant] 1 McCart. 449.

14G7. The circumstances relied on in

this case to excuse want of notice. Held,
not a sufficient excuse for tlie omission.
Ibid.

14oS. An order made in a foreclosure
suit against a defendant to pay a defi-

ciency, vacated for want of notice. Jar-

mon v. Wiswall, 9 C E. Gr. 68.

1469. A notice of a motion to dissolve

an injunction for " irregularity in the pro-

ceedings," is insufficient. It should state

tlie irregularity. Miller v. Traphagan, 2
Hal. Ch.''20U.

1470. Whether notice of an application

for an injunction shall be given, depends
upon the circumstances in each case.

Buckley v. Corse, Sax. 504. See Sinnickson
V. Johnson, 2 Gr. Cli. 374. Rule 41.

See Amendments, | 197, Appeal, § 38,

Drunkards, ? 1. Sapra, U 1029, 1031, 1035,

1226, 1264, 1276, 1435, 1439, 1442, 1 11(e).

(3) Motions.

1471. Wliere the facts are all before tlie

court, application to vacate a decree or

set aside an order may be made upon
motion. It is not necessary to tile a peti-

tion. New Barbadoes Bridge Co. v. Vree-

land, 3 Gr. Ch. 163.

See Supra, §§ 743, 1113, 1267, 1268. In-

fra. I 1523.

(4) Orders.

1473. An order is necessary to alter the

date of tiling the decree in a cause. Burn-
ham V. Balling, 1 C. E. Gr. 310.

1474. The court refused to make an
order on one of the defendants, before

answer to bring into court certain papers

alleged to be in his possession. Such (jrder
cannot be made on affi(hivit,s, but only on
admissions in the answer. 'Trumbull v.

Gibbons, Od. 1819.

1475. Query. Whether a single order,
appointing a receiver under the act, can
be made for eight suits brought by differ-

ent j)arties. Newkirk v. Morris, 1 Beas. G2.

1476. A receiver (jf property in the hands
of it defendant, will not be aj^pointed on
the application of a co-defendant. Trum-
bull V. Ogden, 1822.

1477. Nor, as against a complainant on
application of a defendant. Leddel v. Starr,

4 C. E. Gr. 159. Supra,
'i 1457.

1478. Under an injunction bill to restrain
a sale of complainant's land to pay an al-

leged fraudulent and void assessment, an
order for i)roof was entered by default.
Order set aside on the ground of surprise.
Lewis v. Elizabeth, 10 C. E. Gr. 298. See
Attorney, I 56.

1479. The court may interfere for the
preservation of property in statu quo, dur-
ing the pendency of the suit relating to it.

Huffman v. Ht-'-iiimer, 2 C. E. Gr. 263; In
Matter of Bey, 1 Stock, isi.

1480. And to sta}' waste, wliile proceed-
) ings in partition are pending. Coffin v.

Loper, 10 C. E. Gr. 443.

See Supra, U 219, 867, 1013, 1030, 1032,
' 1057, 1061, 1068, 1087, 1193a, 1212-1214,
1230, 1251, 1252, 1277.

(5) Consolidation of suits.

1481. Where two bills were tiled by the
executors of two several testators, who
were tenants in common of all their prop-

i
ert}', and devised it to tlie same persona,

I the parties interested and their riglits

being the same under both wills, the two
suits, at their hearing, may be consolidated.
Conover v. Conover, Sax. 403.

1482. It is within the power of a court
of equity to consolidate actions, with or

! without the consent of tlie complainants.
! Burnham v. Balling. 1 C. E. Gr. 310. Supra,
'

I 1208.

1483. The order for consolidation is not
of right, but is matter of discretion, and
upon such terms as the court mav direct.

Ibid.

I (6) Lis pendens.

1484. A bill must be filed and subpwna
i

served before a lis pendens becomes con-

j

structive notice to persons wlio acquire

i

title from the parties to the suit, pendente

\
lite. Haughwout v. Murphy, 6 C. E. Gr. 118,

7 C. E. Gr. 531 ; Walker v. Hill, 7 C. E. Gr.

513.

1485. After notice is filed a conveyance
of the premises cannot affect complain-
ant's rights. Beeckman v. Montgomery, 1

McCart. 106.
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1486. A party claiming? title to premises
by deed not recorded at the filing of the
bill, is bound, although not made a party.

Dinsmore v. Westcott, 10 C. E. Gr. 302. See
CONVF.YAXCE, V(/).

1487. The rule applies only to cases in

which the purchaser derives title from one
of the parties litigant; if he claims ad-
versely to both parties, by title paramount,
the proceedings to which he is neither

party nor privy cannot hind him. Allen

V. Morris, 5 Vr. 159; McPherson v. Housel,

2 Beas. 299. See Williams v. Wincms, 5 C.

E. Gr. 392, case reversed, 7 C. E. Gr. 573.

Supra, U 471, 1208.

(7) Rides.

1488. The mere filing of a replication is

not a compliance with a rule to speed the
cause. West v. Paige, 1 Stock. 203.

1489. In the absence of any established

practice or rule in our own court to the
contrary, we follow the English practice,

in all cases where such practice is not ren-
dered inapplicable by some statutory pro-
vision, or does not violate the spirit of our
statutory regulations. Ibid.

1490. Rules 130 and 131 bind this court
in sales of lands in partition proceedings,
authorized by statute, until changed. Haul-
enheck v. Cronkright, 8 C. E. Gr. 407, 10 C.
E. Gr. 513.

See Supra, §§ 1065, 1067, 1101, 1241, 1452.

(r) Costs.

(1) General rules.

1490a. A successful partv is entitled to

costs. Loss V. Obry, 7 C.^E. Gr. 52; MS.
Williamson, C, Jan. 1828.

1491. Costs disallowed a successful party,
on the grounds that his,own unlawful act
led to the controversy, and that great and
unnecessary expense was occasioned by
the examination of numerous witnesses.
Shields v. Anult, 3 Gr. Ch. 235.

1492. Where parties settle out of court,
without any agreement as to costs, neither
partv is entitled to them. Bruce v. Gale,
2 Beas. 211. See Costs, ? 198.

1493. Where both parties are in default,
each must pay his own costs. Smith v.

Brown, 3 Hal. Ch.526; Harrison v. Righter,
3 Stock. 389.

1494. When both parties to a cause are
partially successful, it is in accordance
with the usual practice in equity not to
allow costs to either. Fairchild v. Hunt, 1

McCart. 367; Camden and Amhoy R. R. Co.

v. Steivart, 4 C. E. Gr. 343, 350. See Thai- I

man v. Canon, 9 C. E. Gr. 127.

1495. This court has no discretionarj'
power in the matter of costs upon a de- .

murrer. Hicks v. Campbell, 4 C. E. Gr.
[

183; Plumley v. Plumley, 4 Hal. Ch. 511;
Andrews v. Ford, 2 Hal. Ch. 488.

1496. Costs refused a grantor, on a bill to
set aside a conveyance made by him while
intoxicated. Warnock v. Campbell, 10 C. E.
Gr. 485.

1497. Two suits for foreclosure upon two
mortgages covering the same premises,
both of which were in the hands of the
complainant when the first bill was filed,

are unnecessarj' and oppressive, and costs
will be allow'ed in but one suit. Demurest
v. Berry, 1 C. E. Gr. 481. See Supra, §

1060. Actions, | 78.

1498. The costs of an issue at law, do
not follow the verdict, but are in the dis-

cretion of the chancellor. Decker v. Caskey,
2 Gr. Ch. 446.

1499. A complainant in laches, will be
charged with costs of a motion to dissolve
an injunction. Randall v. Morrell, 2 C. E.
Gr. 343.

1500. But not where such party is acting
for infants. Vanduyne v. Vanduyne, 1 C.

E. Gr. 93.

1501. Where the construction of a new
statute is sought, costs will not be allowed
against an appellant. Gould v. Tingeley, 1
C. E. Gr. 501 ; Perrine v. Applegate, 1 Mc-
Cart. 531.

1502. Where complainant's proceedings
are regular, the decree is opened at the
instance of the defendant on payment of
costs. Oram v. Dennison, 2 Beas. 438.

Supra, I 1069.

1503. But where a sole defendant resides
out of the state, and no foreign publica-
tion is ordered or notice given to the
defendant, costs on opening the decree
ordered to abide the event of the suit.

Ibid.

1504. Where defendants refused to cor-

rect a mistake in their deeds, after it was
brouglit to their notice, and defended the
suit when they knew it was wrong and
against good faith, must pav the costs.

Loss v. Obry, 7 C. E. Gr. 52.

1505. The principal ground of defence,
which was the construction of a contract,
not being unconscientious, no costs were
given. Hendrickson v. Ivins, Sax. 562.

(2) Security.

1506. On an application for alimony by
a wife and her next friend, a motion that
complainant file securitj' for costs was
denied. Ballentine v. Ballentine, 1 Hal. Ch.
519.

See Costs, V(a).

(3) Payment from the fund.

1507. Upon dissolving the injunction and
dismissing the bill, the costs were ordered
to be paid out of the moneys deposited in
court, and the remainder of the deposit
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ordered to be paid to the defendant on his

judgment at law. Ctimman v. Traj)hagan,

"Sax. 230.

1508. Where there was a mistake of
law in a written contract, tlie executors
of one of the defendants were allowed
costs from the fund, the other defendants
to pay their own. Wintermute v. Snyder, 2
Gr. Ch. 4S<t, 502.

150U. Where a trust was created to de-
fraud creditors, the costs of suit were
ordered to be taken from the securities

which covered such trust. Parso7is v. Hes-
ton, 3 Stock. 155, 156.

1510. Where a bill of interpleader was
retained, but there was doubt whether it

was the proper remedy, costs from the fund
Avere denied. Blair v. Porter, 2 Beas. 267,

270.

1511. Where executors have no assets

in hand, and the legacy in dispute has
been paid over, costs cannot be charged
thereon. Annin v. Vandoren, 1 McCart.
135.

1512. Where an executor bought at his

own sale, and afterwards refusing to com-
ply, was cited by his co-executor to ac-

count, and was charged by the orphans
court with the amount of the purchase
money, the decree of the orphans court
was in all things reversed, but no costs

were allowed to either party, as against
the other, nor were costs awarded to either

out of the estate. SkUbnan v. Skilbnan, 2

McCart. 389.

1513. Where the report of a master,
charging an executor with interest on
mortgages released by him, and other
charges, was corrected by the chancellor
at the hearing, and such decree was re-

versed, the costs of the appellant were
paid from the fund in his hands. Craig v.

Planning, 4 Hal. Ch. 806, 813.

1514. Action of respondent, an executor,
being for the advantage of all concerned,
his costs and a reasonable counsel fee were
allowed out of the estate. Mann v. Munn,
5 C. E. Gr. 472.

1515. The costs and expenses of a de-

fendant, who had brought proceedings for

partition at law, which were afterwards
transferred to this court, allowed out of the

proceeds of sale. Hall v. Pkldock, 6 C. E.

Gr. 311.

1516. The costs of a suit brought by
executors to determine the ownership of

a trust fund remaining in their hands
after the death of a legatee for life, and
for which several claimants appeared,
must be borne bv the fund. Gulick v.

Gulick, 10 C. E. Gr. 324 ; Slack v. Bird, 8 C.

E. Gr. 238.

1517. Where a decedent, after payment,
neglected to cancel a mortgage, on which
his executrix l)rought suit, costs Avere or-

dered paid from his estate. Shepherd v.

JlcClain, 3 C. E. Gr. 128.

1518. Executors are entitled to costs

from the estate wliere they come into
equity for the true construction of the
will. Annin V. Vandoren, 1 McCart. 13.0;

Halsted v. Meeker, 3 C. E. Gr. 130, 141 ; Ja-
cobus v. Jacobus, 5 C. E. Gr. 4'J; Feit v.

Vanatta, i\ C. E. Gr. 84, 87.

1511). Payment of costs of contesting a
will alloweil in case of doubt as to testator's

capacity. Whitenack v. Stryker, 1 Gr. Ch.
8; Dayv. Day, 2 Gr. Ch. 549; Boylan v.

Meeker, 2 McCart. 310 ; In re Vanderveer, 5
C. E. Gr. 463, 472. [Rev. Orphans Court, g

115.]

1520. The indiscriminate practice of al-

lowing costs to every caveator, con-
demned. Canfield v. Ball, 4 Hal. Ch. 582.

1521. A legatee who offers the will, is

not entitled to costs if probate is refused.
Perrine v. Applegate, 1 McCart. 531.

1522. The costs of establishing a will

were ordered paid from the estate, the
burden falling on the residuary legatee,

who had destroyed the will. Wyckoff v.

Wyckoff, 1 C. E Gr. 401.

See Costs, | 122.

(4) Taxation and recovery.

1523. Costs may be re-taxed on motion.
Andreivs v. Ford, 2 Hal. Ch. 488.

1524. In a foreclosure suit, the costs in-

curred by the complainant in resisting a
motion on the part of the mortgagor to

set aside the execution, will be ordered
paid out of the surplus money in prefer-
ence to the claim of a purcliaser of the
mortgaged premises, who takes title from
the mortgagor after the decree and before

the motion to set aside execution. Mc-
Pherson v. Housel, 2 Beas. 299.

See AcTioxs, § 81, Costs, Y{h).

(5) Particular cases.

1525. Abatement. See Costs TV(a).

1526. Alimony. See DiyoRCK,?? 205-209.

1527. Amendment. A party is not al-

lowed the costs of an amendment, although
he obtain a decree for the costs of suit.

3IS. Williamson, C, Jan. 1828. See Buckley
v. Corse, Sax. 504, 511; Lanning v. Heath,

10 C. E. Gr. 425, 426.

1528. Executors, not to pay. Gifford

v. Thorn, 1 Stock. 702. Costs, Ill(a).

1529. Unless the suit arose from their

negligence or misconduct. Post v. Stevens,

2 Beas. 293 ; Egerton v. Egerton, 2 C. E. Gr.

419: Lerch v. Oberly, 3 C. E. Gr. 575. 581.

15.')0. Fees of counsel on application

for alimony. See Divorce, |§ 208, 209.

1531. And allowed the wife, in divorce,
whether she be complainant or defendant.

Amos v. Amos, 3 Gr. Ch. 171; Marker v.

Marker. 3 Stock. 256 ; Clare v. Clare, 4 C.

E. Gr. 37, 41.

1532. But where the allegations in the bill
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did not show sufficient cause for leaving
her husband's liouse, counsel fees will not
be allowed unless upon her return and
ofier to live with her husband, he refuses

to receive her. Beqbie v. Beyhie, 3 Hal. Ch.
98.

1533. Also allowed executors, in cases of

doubt as to testator's capacity. Whitenack
V. Stryker, 1 Gr. Ch. 8; Day \. Day, '2 Gr.

Ch. 549; Stackhouse v. Horton, 2 McCart.
202, 232.

1534. Also when his duty is not clear.

King v. Berry, 2 Gr. Ch. 261 ; Jacobus v.

Jacobus, 5 C. E. Gr. 49 ; Feit v. Vanatta, 6

C. E. Gr. 87.

1535. But denied where the executor
failed to exhibit a proper inventory, and
to keep feir and full accounts. Parsel v.

Pursel, 1 McCart. 514, 52().

153G. Also allowed a guardian, who man-
aged the estate of his ward discreetly and
projDerly. Burnham v. Dulling, 3 C. E. Gr.

132, 135.

1537. But denied, on account of mistakes
in the accounts, and bad foith of the guar-
dian. Rimkle v. Gale, 3 Hal. Ch. 101."

1538. In partition, counsel fees cannot
be charged against the owners of the sev-

eral shares. Coles v. Coles, 2 Beas. 365.

1539. A trustee Avill not be allowed
counsel fees paid by him without any oc-

casion for such services. Holcombe v. Hol-
combe, 2 Beas. 415.

1540. Where a guardian fails to account,
and sets up a prior account as a bar, and
a decree for an account is made, he will be
charged with costs. Burnham v. DalUng,
1 C. E. Gr. 310.

1541. A party prosecuting an inquisition
of lunacy, in good faith, will not be con-
demned in the costs of resisting the com-
mission. In matter of White, 2 C. E. Gr. 274.

See Costs, | 186.

1542. As a general rule, a mortgagee is

entitled to his costs. Concklin v. Codding-
ton, 1 Beas. 250; Burlew v. Hilhnan, 1 C.

E. Gr. 23.

1543. A mortgagee, being a defendant,
in his answer set up his mortgage and an
interest in the premises under a tax lien,
which latter claim was decided against
him. As it did not appear that the claim
was in bad faith, it was held that he was
entitled to costs. Ibid.

1544. That a mortgagee has extended
his claim beyond what the court hnally
decide he is entitled to, is no ground for
refusing him costs. Ibid.

1545. A mortgagee, upon a bill for fore-

closure, allowed his taxed costs of an issue
at law directed by the court, to try the
mortgagor's title to a part of the premises,
althougli the verdict was adverse to the
claim of the mortgagor. Decker v. Caskey,
2 Gr. Ch. 446.

1546. Costs were denied to a complain-
ant in a foreclosure suit where he acted
unreasonably and oppressively in demand-

ing a much larger sum than was legally

or equitably due on his mortgage under a
threat oi immediate prosecution, and when
the defendant had been diligent in endeav-
oring to ascertain the amount from the
comi)lainant and his solicitor in order to

pay the mortgnge debt. Large \. Van Do-
ren, 1 McCart. 208.

1547. A defence that a bond and mort-
gage has been surreptitiously taken out of
complainant's possession, and that defend-
ant was not bound to pay it without an
endorsement of such payment being made
thereon, or indemnity made by the mort-
gagee, does not entitle defendant to costs.

Massaker v. Mackerley, 1 Stock. 440.

1548. Full costs will not be allowed a
mortgagee upon his answer spun out by
long recitals from the bill touching other
encumbrances, for the mere purpose of
admissions. Young v. Young, 2 C. E. Gr.
161.

1549. Where there are several parties in

interest, and the mortgagor is in doubt as
to the rights of the complainant under a
bill to foreclose, he is entitled to have the
question judicially determined for his
own security, but not at the cost of the
mortgagee. Burlew v. Hilhnan, 1 C. E.
Gr. 23.

1550. The general rule is, that on a bill

by a mortgagor to redeem, the mortgagor
must pav the costs. Phillips v. Hulsizer, 5
C. E. Gr."^ 308.

1551. When the conduct of the mort-
gagee has been unfair or oppressive, he
may be charged with the costs; but the
mere fact that he refused to accept the
debt under an error as to his rights, will

not make him liable, and particularly
when the mortgagor had failed to pay the
debt when due, and had put the mort-
gagee to expense and inconvenience. Ibid.

1552. A tender of the amount due on a
mortgage, made after the day of payment
designated in the bond, entitles the mort-
gagor to costs. Shields v. Lozear, 7 C. E.
Gr. 447, 8 C. E. Gr. 509, 5 Vr. 496.

1553. But not where such offer does not
amount to a legal tender. Woodruff v.

Dejjue, 1 McCart. 168. See Stockton v. Dun-
dee Co., 7 G. E. Gr. 56.

1554. Where the conduct of the mortga-
gee in refusing to receive payment seemed
neither improper nor vexatious, each par-

ty must i^ay his own costs. Hill v. White
Sax. 435.

1555. So, on an application to redeem,
where the mortgage was on its face an ab-

solute deed. Melick v. Creamer, 10 C. E.
Gr. 429.

1556. On a bill and decree for foreclo-

sure, where the premises were insufficient

to satisf}' the complainant's mortgage and
costs and a |)rior mortgage (the amount of

which was included in the decree), where
the compliiinant asks a decree against all

the defendants personally for the costs,
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and the defendants, (being the mortgagor,
the itriur mortgagee and the purchaser
of the equity of redemption under a judg-
ment against the mortgagor), resisted the
foreclosure on the ground tliat the mort-
gage was fraudulent. Held, that as against
the mortgaor, the complainant is entitled
to costs; he is personally liable for the
debt, and his defence is unfounded and
unreasonable. Danbun/ v. Bobinson, 1 Mc-
Cart. 324.

1557. Ordinarily the purchaser of the
equity of redemption would be liable for

so much of the costs as were occasioned
by his ill-advised defence ; but under the
peculiar circumstances of this case, he was
not personally liable for costs. Ibid.

1558. The prior mortgagee, having by
his answer attacked the validity of com-
plainant's mortgage, when tlie protection
of his rights requii'ed no sucli defence,
his conduct was vexatious, and costs

were denied him out of the estate; and
in strict equit}', he was personally liable

for all the extra costs occasioned by his

answer. Ibid.

1559. On an applicatiDn for an injunc-
tion to restrain a nuisance, a refusal,

caused by the subsequent acts of tlie de-
fendant, will entitle complainant to costs.

King v. Morris and Essex R. I'. Co.. 3 C. E.
Gr. 397, 400.

1560. Costs refused both parties where
the nuisance was alleged to be tlie erection

of a dwelling house within the limits of a
street, disused for three years, but not
abandoned. -Affy Gen. v. Brown. 9 C. E.

Gr. 89.

1561. So, where the trespass committed
was not irreparable, and the injunction
was on that account dissolved. Cross v.

3Iorristoicn, 3 C. E. Gr. 305.

1562. And, where the remedy at law was
adecjuate. Morris Caiud Co. v. Fagin, 7 C.

E. Gr. 430.

1563. So, whether defendant's proposed
woi"ks would be a nuisance, was doubtful,

costs were made to abide the event.
Cleveland v. Citizens Gas Co., 5 C. E Gr.

201 ; Manhattan Co. v. Van Keuren, 8 C. E.
Gr. 251, 257.

1564. The costs of a guardian's petition

to protect a lunatic's interest, filed after

the master's report, allowed ; costs of an
order of reference obtained by the guar-
dian, and the master's report thereon, dis-

allowed. Search v. Search, 11 C. E. Gr. 110.

Supra, § 1515.

1565. The costs of a motion for a re-
ceiver, to abide the event. Sutro v. Wag-
ner. 8 C. E. Gr. .388, 9 C. E. Gr. 589.

1566. Trustees who neglect their duties,

or do not invest tlie fund according to the
terms of the trust, must pay the costs of a
suit brought to establish the amount of

sucli fund. Warbassw Armstrong, 2 Stock.

263 ; Frey v. Freii, 2 C. E. Gr. 71 : Lathrop
V. Smalley, 8 C. E. Gr. 192.

See Actions, ? 81, Attachment, ^ 165,
Attorney, g 14, Chanceuy Kules, ?? Iu4-
112, Costs, U 62, 65, 66, 92, 93, IV(j), iV(/),
122, 14<3, 151, 182, 187. Supra, U 398, 10(n.

ERROR.

I. Grounds of Error.

(a) According to the course of the

common law.

(1) Interlocutory proceedings.
(i) Decisions, orders and ruling^.

(ii) Charge to the jury.

(2) Judgments.
(1) Final,
(ii) Xon-suit.

(lii) By confession.

(6) Summary proceedings.

II. The Judgment Pending Error.

III. Proceedings in Error.

(a) Filing bail.
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and discretion, which the court might
or might not have exercised, accord-
ing to their sense of justice and equity,

no writ of error lies ; hut if the court
is bound to decide, and to do so ex Dierito

justitia\ it is otherwise. Evans v. Adams,
3 Gr. 373 ; Enmes v. Stiles, 2 Vr. 490 ; Ro-
maine v. Norris, 3 Hal. 80, 82; Den. Ruther-

ford V. Fen, 1 Zab. 700 ; Gilliland v. Rappte-
yea, 3 Gr. 138, 143.

4. A writ of error will not lie to review
the decision of an inferior court refusing
to allow a certiorari, such allowance not
being a matter of right, but resting in the
discretion of the court. State v. Wood, 3
Zab. 561 : Furman v. Applegate, 3 Zab. 28

;

State V. French, 4 Zab. 736.

5. Error will not lie upon a mere entry
in the minutes of the court below, dis-

charging a rule improvidently granted,
and declaring a cause out of court in con-
sequence of the laches of the plaintiff, who
had permitted the cause to sleep for

nearly nineteen years, there being no judg-
ment for costs. Den. Rutherford v. Fen, 1

Zab. 700.

6. The granting or refusal of a motion
to amend pleadings in a matter of sub-
stance, rests in the sound discretion of
the court of oi'iginal jurisdiction, and is

not assignable for error. Crawford v. N, J.

R. R. Co., 4 Dutch. 480 ; City of Hohoken v.

Gear, 3 Dutch. 265 ; Price v. N. J. R. R. and
Trans. Co., 2 Vr. 236 ; L^. S. Watch Co. v.

Learned, 7 Vr. 429 ; Bruch v. Carter, 3 Vr. 554.

7. The refusal of a court to continue a
cause after it is at issue, is not a matter
upon which error can be assigned. 3Ic-

Courry v. Suydam, 5 Hal. 245.
7a. Nor a decision at the trial overruling

an exception because the venire and tran-
script were signed by the attorney instead
of the clerk. Gibbons v. Ogden,2 South. 853.

8. Nor is it error because two of the four
judges of the common pleas present at the
beginning of a trial, withdrew from court
before the conclusion of the argument of
counsel, and the charge of the court.
Furnian v. Applegate, 3 Zab. 28. See Con-
stitution, § 228.

9. The admission or rejection of evidence
which bears remotely on the issues, or
upon the crediliility of witnesses, is within
the discretion of the judge, is no ground
for reversal on error. Schenck v. Griffen,
9 Vr. 463. Infra, | 25.

10. In a contest between execution
creditors, concerning the a]ipropriation of
money paid by the sherift" into court, and
where an issue is ordered to be tried by
a jury, whether certain of the judgments
were not fraudulent. Held, that a writ of
error would not lie to bring up such order
for an issue. Tradesmen's Bank v. Fair-
cliild, 3 Vr. 543. Infra, 'i (57.

11. A writ of error will lie upon an order
made in the court below settling the"pri-
ority of executions against the same de-

fendant, and ordering one to be satisfied in
preference to others. Woodruff v. Cliapin,

3 Zab. 555, 566. See Saxton v. Geary, 6
Hal. 339.

12. A writ of error will not lie to remove
a decision of the supreme court, denying
the application of a defendant to be dis-

charged from arrest in a civil suit upon a
contract, when the order for a capias ad
respondendum was founded on affidavits

that the debt had been fraudulently con-
tracted. Allen V. T^jler, 3 Vr. 499.

13. In a suit brought on a lien claim if

the declaration shows that the claim is not
a lien on the property therein described,
the owner may demur to the declaration;
and after the plaintiff has joined in demur-
rer he cannot assign for error that the de-
fendant cannot demur to a declaration
in a lien case. Coddington, tOc. v. Beebe, 5
Dutch. 550.

14. Where a cause is tried by the court,

by consent of parties, the court is sub-
stituted in place of a jury, and its findings
on questions of foct cannot be reviewed by
writ of error. Columbia Del. Bridge Co. v.

Geisse, 9 Vr. 39.

14a. The direction of the manner of cross-

examining a witness is in the discretion of
the court, and error cannot be assigned on
matters resting in discretion. West v. State,

2 Zab. 213.

15. The conduct of the trial and general
course of the examination of witnesses, is

no ground of error. Donnelly v. The State,

2 Dutch. 463, 601, Evidence, XVIII.
16. It is error in a court, to violate or

disregard their own established and settled

rules of practice; while in force, they
are the law of the court, and as such, a

part of the law of the land. Green v. Rob-
bertson, 3 Gr. 124.

17. If the plaintift'in ejectment does not
offer evidence of title sufficient to put the
defendant upon his defence, he cannot be
prejudiced by any erroneous ruling of the

court in regard to such defence, and can-

not therefore, upon a writ of error, avail

himself of such erroneous ruling as a
ground for reversal. Den. Osborne v. Tunis,

1 Dutch. 633.

18. It is error to submit to the jury,

whether a deed was procured by fraud or

in trust for a third party, when there is no
evidence of the existence of fraud in pro-

curing the deed, or of the existence of a

trust. Ibid. See Cole v. Taylor, 2 Zab. 59.

19. When a witness Avho has been in at-

tendance during the progress of a trial, fails

to appear when called, the court of errors

Avill not reverse a judgment for that cause
—^no motion having been made to postpone
the case or procure the testimony of the

witness, de bene esse, and especially when it

appears that the evidence of the witness,

had he licen present, would have been cu-
midative only. Read v. Barker, 1 Vr. 378,

3 Vr. 478.
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20. Even if the court err in rejecting a
competent witness, it is no ground of re-

versal, unless the testimony be such as
might lawfully have produced a different

verdict. Ayres v. Van Lien, 2 Sduth. 705,

767 ; Rodrnbough v. RoHcburij, 4 Zab. 491

;

Smith v. Riircaatle, 2 Hal. 357. See Ckrti-
ORARI, g 217.

20a. And if an improper question is

admitted, if the witness know nothing of
the matter. Wallace v. VanWagoner, Sjjen.

175.

21. A general exception to evidence
made at the trial, without specifying the
grounds of objection, cannot be a ground
of reversal on writ of eri-or. Moran v. Green,
1 Zab. 563; Lndlam v. BrodeHck, 3 Gr. 269;
Columbia Del. Bridge Co. v. Geisse, 9 Vr. 39,

44; Coil V. Wallace, 4 Zab. 291. See Bartow
V. Brands, 3 Gr. 248, 251 ; Allaire v. Allaire,

Jidif, 1876.

22 Where the judges refuse to allow all

the evidence that has been given in a
cause to be inserted in a bill of exceptions,
it cannot be taken advantage of by writ of
error. Bialdx. Crea, 1 Hal. 370. See Anony-
mous, Pen. 664 ; Wilson v. Moore, 4 Harr. 186.

23. It is no ground of error, that on the
trial, the court permits a leading ques-
tion to be put to a witness by the party call-

ing him. Mershon v. Hobensack, 2 Zab. 372,

3 Zab. 580; Chambers v. Himt, 2 Zab. 552.

24. What constitutes a dying declara-
tion is a question of law. Whether the
circumstances shown upon the trial indi-

cate that the statement offered is what the
law denominates a " dying declaration," is

a proper subject of review ujoon a writ of
error. Donnelly v. The State, 2 Dutch. 463,

601.

25. It is error to prove what a deceased
witness testified on a former trial be-

tween the same parties, without proving
by the record the fact of such trial ; but
the error is cured if such record proof be
produced before the close of the evidence.
Chambers v. Hunt, 2 Zab. 552. See Evi-
DEXCE, Xll(a).

26. Where immaterial evidence was ad-
mitted but did the party no injury, its

admission was no ground of reversal.

Schenck v. Cuttrell. 1 Zab. 5 ; Graham v.

Whitely, 2 Dutch. 2,54. See Bellis v. Phillips,

4 Dutch, 125. Supra, | 9.

26rt. Error will lie on a ruling of the
court rejecting evidence where the court
are equally divided. Jackson v. Miller, 1

Dutch. 90. \

26b. But if correct on the merits of the
question, the supreme court will not dis-

turb the judgment on this ground. Ibid. 93.

27. If the point raised respects the ad-
missibility of the evidence, and its adapt-
ation to the form of the action, this

court will not consider the suflficiency of

the evidence to maintain the issue. Wil-

liams v. Sheppard, 1 Gr. 76 ; Pinkney v.

Ayres, 1 Zab. 694.

28. If the ])Iiiinti(f in error intended to
question its suflaciency, he should have
demurred to the evidence, or called on
the court to charge the jury, that if they
believed the evidence to be true, it was
not sufficient in law to sustain a verdict for
the plaii^tiff. Ibid.

29. If the defendant offer to swear a
competent witness, and to projjound to
him a specified question which is in itself

immaterial, and tlie court overrule the
offer, it is no error. State v. Fox, 1 Dutch.

29a. If counsel, when he asks a ques-
tion, states that he asks it for a particular
purpose for which it is not conij)etent, it

is not error to overrule it, although it may
be competent for some other purpose. I).

L. &. W. K. K. Co. V. Dailey, 8 Vr. 526.
30. If the court below overrule the

whole of the testimony of a witness, when
a part of that testimony was competent,
the judgment will be reversed. Cook v.

Brister, 4 Harr. 73. See Shotwell v. Morris,
Coxe 224.

31. It is error for the judge who pre-
sides at the trial to direct a verdict for the
plaintiff where the evidence is such that a
verdict for the defendant rendered thereon
would not be set aside, either on the ground
that there w^as not evidence enough to
sustain it, or that it was clearly against
the weight of evidence. Hartman v. Alden,
5 Vr. 518.

32. It is no ground of reversal at the in-

stance of the defendant, that the court has
omitted to award costs against him.
State V. Price, 6 Hal. 203, 218, affirmed
3Iay, 1830.

33. If there be conflicting evidence upon
the question whether the previous exami-
nation of a witness was reduced to writ-
ing, and signed by the magistrate, the ex-
clusion of parol testimony of the contents
of such examination would constitute no
error. It is the province of the court to

decide upon which side the conflicting evi-

dence preponderates. Tyrrelv. Woodbridge,
3 Dutch. 416. See State v. Zellers, 2 Hal.
220 ; PaUon v. Freeman, Coxe 113.

34. A party cannot assign error upon a
ruling of the court, which, if erroneous,
was in his own favor. Willis v. Fernald, 4
Vr. 207.

34«. Error will not lie upon a decision
on a demurrer to pleadings. Belton v.

Gibbons, 7 Hal. 76.

35. Upon an interlocutory order over-

ruling a demurrer to the return to a man-
damus no error can properlv lie until
final judgment. Warren R. R. Co. v. Bel-

videre, 6 Vr. 584, 588. Infra, § 78.

36. It is no ground of reversal that it

does not appear that the record below was
signed. Mere matter of verification can-

not be assigned for error. Lutkins v. Den.
Zabriskie, 1 Zab. 337.

37. If the jury find the substance of the
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charge,, the manner of entering the ver-
dict, whether upon one count or ujion

four, if erroneous, can only be regarded as

an imperfection or lack of form, not p)rc-

judicing the defence upon the merits, and
constitutes no ground of reversal. Don-
nelly V. The State, 2 Dutch. 4<33. See State

V. Wells, Coxe 424, AifEXDMEXXS, § 66.

38. "When a writ of error, and when
certiorari, is proper. PJiillips v. Phillips, 3

Hal. 122.

See Certiorari, | 54. Infra, § 43.

(ii) Charge of the court.

39. The refusal of the court to charge
the jury when requested so to do upon a

question of law is error. Linn v. Boss, 1

Harr. 55: Allen x. Wananiaker, 2 Yr. 370;

Brnaducli v. Mxon, 1 South. 362; Bellis v.

Phillips. 4 Dutch. 12.5; Todd v. Collins, 1

Hal. 127 ; Mills v. Slecht, 2 South. 565.

40. The refusal of the court to charge
can only be assigned for error, where such
refusal has operated to the injury of him
who asks the charge. Marshall v. Horn, 2

Harr. 425, 429.

41. The omission of the judge to charge
the jury on points material in the case is

no ground of error, unless he is requested

so to charge. Hetfield v. Doir, 3 Dutch. 440.

41rt. When the court, being requei^ted to

charge upon the law touching the exist-

ence of a by-road, (such existence being
an issue in the cause), read to the jury an
extract from an opinion of the court in

another case, which, standing alone was
calculated to mislead the jury, it was an
insufficient charge. Talmage v. Davenport,

2 Yr. 561.

416. So, it is error for counsel to read
to the juiy an opinion delivered in the
same case at a former trial. Allaire v. Al-

laire, July, 1876.

42. It should be clear that a misdirec-
tion in a charge has done no injury to

the party complaining of it, and if there is

reasonable doubt on that head he is enti-

tled to the benefit thereof. Euckman v.

Bergholz, 8 Yr. 438.

43. Unless the erroneous judgment,
ruling or charge complained of, preju-

diced the rights of the plaintiflf in error,

judgment against him will not be reversed.

Graham x^Whitely, 2 Dutch. 254; Kutz-
meyer v. Ennis, 3 Dutch. 371 ; State v. Rob-
inson, 6 Yr. 71 ; Ware v. State, 6 Yr. 553,

557 : Johnson v. State, 2 Dutch. 314; Leport
V. Todd, 3 Yr. 125; Den. v. Steelman, 1

Harr. 66 ; D. L. and W. R. R. Co. v. Dailey,

8 Yr. 526, 528.

44. Error cannot be assigned by a party
on a charge of the court in his favor.

Rogers v. Colt, 1 Zab. 704. ; Dodge v. Staie.

4 Zab. 456.

45. That the court in charging the jury,

argued the facts of the case, or gave a
partial view of the evidence against the
prisoner, constitutes no legitimate ground
of error. Donnelly v. State, 2 Dutch . 463, 601.

46. Where perjury is assigned in sev-
eral different forms, it is not error in the
court to refuse to charge that there is but
one assignment of perjurv. Dodge v. State,

4 Zab 4.56.

47. When the charge of the court amounts
to an expression of opinion upon the
weight of evidence, it is not error. Cast-

ner v. Sliker, 4 Yr. 96, 507 ; Bruch v. Carter,

3 Yr. 554.

48. The mere opinions or speculations
of a judge on the policy of a statute un-
der consideration, are not the subject mat-
ter of a writ of error. Oliver v. Phelps,
Spen. 180.

49. If, in the course of a trial, witnesses
testify to a particular state of facts, it is no
error in the court, in the charge, to say
that those facts are proved, and that if the
jury believed these Avitnesses, the legal

right was established bv it. Smith v. State,

3 Zab. 1.30.

50. The omission to give any charge
when not required, or the omission to
state some legal principles which may
be ai)plicable to the case, where the atten-
tion of the jury has not been improperly
directed, is no ground of complaint on a
writ of error. Folly v. Vantuyl, 4 Hal.
153 ; Cole v. Taijlor, 2 Zab. 59 ; ^Westcott v.

Danzenhaker, 1 Hal. 132.

oOa. It is not error for a judge to refuse
to charge the jury upon a point of law not
involved in the case, and the court which
reviews the judgment will determine from
the facts whether the point was involved.
N. B. Steamboat Co. v. Tiers, 4 Zab. 697.

51. It is not error to charge "that a rail-

road company is bound to carry passen-
gers safely, so far as the utmost care and
skill of the most prudent men practically

obtainable, can secure it under the par-
ticular circumstances of the case." D. L.

and W. R. R. Co. v. Dailey, 8 Yr. 526.

See Boundary, §? 40, 70, Contracts, ^

70, Crimes, § 339.

(2) Judgments.

(i) Final.

52. A writ of error lies only in case of
common law proceedings in actions com-
menced by writ to review some supposed
error in the final judgment of a court
of record. Den. Rutherford v. Feji, 1 Zab.
700, 702.

53. It is not necessary that there should
be an ideo consideratum est or record to

constitute such judgment as will support
a writ of error; it is enough if it be in its

nature and effect a final judgment. Ibid.

;

Evans v. Adams, 3 Gr. 373, 379.
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54. A writ of error will lie to the court
of errors and apjieals in all cases where
the decision of tlie inferior court is final.

Eatnes v. Stiles, 2 Vr. 400; Allen v. Tyler, 3
Vr. 499. 501. See Arritratiox, § 121.

55. The court of common pleas on the
application of judgment and execution
creditors, set aside a judgment, Vjccause
" upon inspecting the record it appeared
that the atlidavit tiled in the cause was
defective and illegal, and that the plaintiff

or his attorney did not produce at the time
of the confession of the judgment, an affi-

davit as required liy law." Held, that a
writ of error lies to the court of common
pk'iis to remove such proceedings into this

court. Emns v. Adams, 3 Gr. 373.

56. Neither party to a suit can liring a
writ of error upon a judgment founded on
a ease reserved at the circuit. Pray v.

Mayor of Jersey City, 4 Vr. 506.

57. The proper practice is to reserve at

circuit the liberty to turn such case into a
special verdict, so that the legal points
involved may appear on the record. Ibid.;

Lutkins v. Den. Zabriskie, 1 Zab. 337. '

58. A writ of error lies to a court for

adjudging that the plaintiff shall not
pay costs, and quashing an execution
issued therefor on a judgment they had
first given that he do pay costs, and which
judgment they afterwards annulled. Xor-
cross v. Boulton, 1 Harr. 310. See Appeal,
§ 15.

59. An admission of error by a de-
fendant in error, accompanied Avith a
request to reverse the judgment, will not
induce the court to reverse a correct
judgment. Reading v. Reading, 4 Zab.
359.

59a. If a court authorized to try and de-

cide such ofiences, declares an act to be
treason, which by the laws constituting
the court is not such, it is error, and its

judgment may be reversed by a superior
tribunal ; but this is not an usurpation of
power. Kemp v. Kennedy, Pet. C. C. 30,

affirmed, 5 Cranch 173.

See Amendments, \[i), Boundary, ^ 13,

Courts, |§ 149. 154, Crimes, U 323, 325, 329, i

332, \{i).

(ii) Xon-suit. I

60. Error will lie upon a judgment of
non-suit. Haight v. Morris, 2 Hal. 289

;

Associates, &c. v. Halsey, 2 South. 750 ; !

White V. Potter, Coxe 159; Den. Rutherford
X. Fen. 1 Zab. 700, 702; Den. v. Young, 4
Zab. 775 ; Catoir v. American Life Ins. Co.,

4 Vr. 488 ; Central R. R. Co. v. Moore, 4 Zab.
824, 836, 837. Contra, Anonynums, cited
in Tellers X. Muir, Pen. 749, 751,

61. A non-suit erroneously directed will

be set aside. White v. Potter, Coxe 159;
Den. X. Young, 4 Zab. 775.

f.L'. But the plaintiirat the trial must pray
a bill of exceptions from the ruling of the
judge directing such non-suit. Voorhees v.
Woodhull, and cases there cited, 4 Vr. 4S2;
Murray v. McDougal, Pen. 956. But see
Haight v. Morris, 2 JIal. 289; Den. v. Younn
4 Zab. 775.

'^'

62a. The i)lainti(r will be precluded
therefrom if he voluntarily submits.
Central R. R. Co. x. Moon', 4 Zab. 824, El-
mer, J.

63. Refusal to nonsuit may be a.ssigned
for error. Rose v. Parker, 1 South. 780;
Meaxl X. Crane, 2 South. 852. See Bacon x
Sheppard, 6 Hal. 197, 202; Mershon v. Ho-
bensack, 2 Zab. 372. 377 ; Central R. R. Co.
V. Moore, 4 Zab. 824; Aycrigg v. N. Y. and
E. R. R. Co., 1 Vr. 460; N. J. R. R. and
Trans. Co. x. West, 4 Vr. 430, 432 ; N. J. Ex-
press Co. v. Nichols, 4 Vr. 435.

64. If in the progress of the trial suffi-
cient evidence is introduced to sustain the
action the court will not reverse for such
refusal. D. L. and W. R. R. Co. x. Dailey,
8 Vr. 526 ; Campfield v. Ely, 1 Gr. 150 ; Coxe
V. Field, 1 Gr. 216 ; Rartoiv x. Brands, 3 Gr.
248; Perth Amhoy Manuf. Co. x. Condit, 1
Zab. 659 ; Mershon v. Hobensack, 2 Zab. 372 •

S. C, 3 Zab. 580.

_
65. It must be a plain case that will jus-

tify a reversal for refusing to non-suit. N.
J. R. R. and Trans Co. x. West, 4 Vr. 430,
432 ; Central R. R. Co. x. Moore, 4 Zab. 824,
836. Haines, J.

66. It is not error to refuse a non-suit
because the plaintiff did not positively
prove that the inj.ury of Avhich he com-
plained was not, in pjiirt, occasioned by his
own negligence where the evidence is

doubtful, or the inferences to be drawn
from the facts uncertain. X. J. Express
Co. X. Xichoh, 3 Vr. 166.

67. The better practice is not to except
to the decision of the court refusing the
non-suit, but to the charge to the jury.
Durant x. Palmer, 5 Dutch. 544.

See Amendment.s, § 87, Xon-suit.

(iii) By confession.

68. On motion of the defendant, a judg-
ment by confession may be set aside in the
court in which it is entered without a writ
of error. Reading x. Reading, 4 Zab. 359.
See Phillips x. Phillips, 3 Hal. 122.

69. That a bond and warrant of attorney
to confess judgment were given at different
times and to different persons, does not
constitute error. Burroughs x. Conflit, 1

Hal. 300.

70. A writ of error will lie upon a judg-
ment by confession. Clapp x. Ely, 3 Dutch.
555, 565 ; Hunt v. Chamberlin. 3 Hal. 336

;

Evans x. Adams, 3 Gr. 373.

See Amendments, I, III. Supra, ^ 43.
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(b) Summary proceedings.

71. Proceedings summary in their char-

acter are subject to review by writs of er-

ror. Den. Rutherford v. Fen, 1 Zab. 701, 703.

72. Errors or irregularities of the court
of common pleas, in setting aside an
amercement, or in discharging a de-
fendant on common bail, are not exam-
inable in the supreme court by certiorari,

or on writ of error. Kline v. Pemberton, 2

Hal. 438; Wri(jht v. Green, 6 Hal. 334.

Contra, Stansbury v. Squier, 2 South. 861

;

Slcu/ht V. Robbins, 1 Gr. 341 ; Kemble v. Har-
ris, 7 Vr. 526.

73. Nor to bring up proceedings on the

trial of a feigned issue, formed and tried

under the direction of the court of com-
mon pleas, for the purpose of ascertaining

the amount actually due on a judgment
confessed in that court. It is a proceeding
under the control of that court, and if er-

ror has intervened, the remedy is by amo-
tion there for a new trial. Breicer v. Ware,

3 Harr. 370. Supra, § 10.

74. In deciding in a summary way, on
rule to show cause why the defendant,

who had taken advantage of the X. J. in-

solvent laws, and afterward had been ar-

rested on a capias ad respondendum, the de-

fendant need not, as in ordinary cases, be
deprived of an opportunity to review the

opinion of the court, since he may plead
his discharge, and thus put the question
on the record. Wood v. Malin, 5 Hal. 208,

216. Supra, I 1.

75. There was no error in holding valid
the act ofApril 21st, 1868 j authorizing assess-

ments, although it provided for no appeal
from the decisions of the managers. State,

Brittin v. Blake, 7 Yr. 443.

76. A writ of error lies from a judgment
of the circuit court, setting aside an
award. Bell v. Price, 2 Zab. 579, 585.

77. Also, on an order of filiation. Haiv-
kins v. The State, 1 Zab. 630. See Bastar-
dy, § 31.

78. A writ of error will not lie, in this

state, to review the decision of the supreme
court on the award of a mandamus. Lay-
ton V. State, 4 Dutch. 575. [See Rev. p. 630,

^ o.j Supra, I 35.

79. Query. NVhether the proceedings can
be reviewed by writ of error, Avhere the
court, under color of an award of manda-
mus, decides private rights. Ibid.

80. Also from an order of the supreme
court setting aside the proceedings of an
election to choose the location of a court
house. State v. Justices of Middlesex, Coxe
244, 255, note.

81. And from a decision of the supreme
court denying an application to set aside
an election for directors. Taylor v. Gris-

ivold, 2 Gr. 222, 253, note.

82. Also from the decision of the court
in proceedings in laying out a highway.
Matter of Highway, 1 Harr. 345.

83. Que)-y. Whether a writ of error or an
appeal will lie from a decision in a pro-
ceeding by habeas corpus. State, Baird v.

Torrey, 4 C. E. Gr. 481, 488. See State v.

Farlee, Coxe 82 ; State v. Post, 1 Zab. 499.

See Arbitration, § 121, Assumpsit, f 66.

Certiorari, H 249, 254, 274, Crimes, I 247.

Infra, Ill(e).

II. The Judgment Pending Error.

84. It is in the discretion of the court in

which the action upon the judgment is

brought, pending a writ of error, to stay
the proceedings. Suydam v. Hoyt, 1

Dutch. 2:30, 232.

iib. The pendency of a writ of error does
not prevent the bringing of an action
upon the judgment, nor does it enable
the defendant to plead trulv nul tiel record.

Ibid.

86. If the conduct of the plaintiff in

error appear to be vexatious, the court
will suffer the action upon the judgment
to proceed, notwithstanding error brought.
Ibid.

87. It belongs to the court rendering
judgment, to determine whether an ex-
ecution shall issue notwithstanding the
allowance of a writ of error, and the court
out of which the writ of error has issued,

ordinarily will not interfere. AUe^i \. Hop-
per, 4 Zab. 514. See Peer v. Cookeroic, 1

McCart. 361, 365. Actions, ? 67.

88. The four days' rule of the King's
Bench, within which time a rule to show
cause must be moved, or a writ of error

presented to supersede an execution, is

not in force in this state. E. R. R. Co. ads.

Ackerson, 4 Yr. 33. Infra, I 88.

89. Presenting a writ of error and per-

fecting bail as required by the act, super-

sedes an execution. Ibid.

90. If execution issued before writ serv-

ed, a writ of supersedeas, or a rule on the
sheriff to stay proceedings, will be granted.

Sayre v. Reynolds, 2 South. 564.

See Abatement, | 35, Certiorari, 11(c),

Courts, U 151, 152, [Rev. Errors, III.] Infra,

§91.

III. Proceedings in Error.

(a) Piling bail.

91. Court will not stay execution, to give

time to file bail on a writ of error. Such
bail must be in double the rent of the
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lands, and of the costs. ])ni. Crane v.

Hamilton, Ten. 882.

9L'. Where the bail on a writ of error in

an action of eject nicnt are excepted to,

they must justify in double the annual
value of the lands, or the whole may Ije

treated as a nullity. Den. Lawimcr. v. L'ni-

pincott, 1 Hal. 473.

iVo. If the party holding; the postea does
n(jt tile the same at the time reiiuired hy
Kt'LK 45 of the supreme court, the defend-
ant, although he may be in error, cannot
lile his recognizance so as to stay execu-
tion. Warwick v. Cox, 7 \r. 392.

94. The four days allowed to file bail
on a writ of error, are to be com))Utcd
from the signing of judgment. Stille v.

Wood, Coxe lt)2, Kinney. C. J. Supra, ^ 88.

(b) Parties.

95. The statute [Rev. p. 373, ? 6), has
made no change in the common law, as

to who uuiy have a writ of error. The
damage or grievance contemplated, as w'ell

by our .statute as by the common law,

which entitles a party to a writ of error, is

a direct and positive one, caused by the

judgment, concluding and acting upon the
rights of the party. The damage must be
by the record, and not in consequence of it.

Black V. Kirgan, 3 Gr. 45. See Appeal, § 65.

96. The plaintifi' in error must be enti-
tled to restitution of the thing lost by the

record. All the persons, entitled to bring
a writ of error, must join in the writ, or

there must be summons and severance.
Xo person can bring error but one who is

party or privy to the record, and compe-
tent to release the error. Ibid.

97. Judgment creditors of B. cannot by
writ of error remove into the supreme
court the judgment of A. against B. Sher-

rer v. Collins, 2 Harr. 181 See Clapp v.

Ely, 3 Dutch. '^^>)
; Evans v. Adams, 3 Gr. 373.

(c) Writ how brought and allowed.

98. It is a writ of right, not of grace,

and consequently no allocatur is necessary.

Anonymous, 1 Harr. 271.

99. The court which issues a writ of er-

ror will decide upon the propriety of it

;

the court to which it issues cannot exam-
ine into the question. State v. Farlee, Coxe
82 ; Jessup v. Cook, Coxe 105. See Johnson
V. Gelston, Pen. 668, Appeal, I 1, Certio-
rari, § 1.

100. The act of April 5th, 1845, entitled

"An act to regulate the proceedings of the

court of errors and appeals," was not de-

signed to authorize the issuing of any
other writs out of that court, than such as

it had been accustomed to issue previous to

the passage of the act. Anonymous, Spen.

495, 496 ; Gardner v. The State, 1 Zab. 557,

561, note.

101. Writs of error, to the supreme

30

court from the c:ourt of errors and appeals,
must still be issued out of the court of
chancery. Ibid.; Carter \. Somers, \ Zab.
561, note. See Common Law, <( 9, Rev. Ek-
Ron.s. {; 8.

102. The second section of the act re-

specting writs of error (Rev. p. 373,) ap-
l)lies to criminal cases. A writ of error in

a criminal case must be sued out within
three years after judgment joronounced.
Slate V. Holmes, 7 \r. 62.

103. The plaintilf having removed liis

cause from circuit by writ of error to the
supreme court, has made his election,
and cannot upon that writ Ix'ing dismi.ssed

for want of prosecution, remove it by writ
of error to the court of errors. Garr v.

Paulmier, 1 Zab. 681.

See Courts, § 153.

(d) The writ and its return.

104. A writ of error is not such process
as requires a revenue stamp under the U.
S. Revenue Act. Hinchman v. Rutan, 2 Vr,
496.

105. The writ only brings up for review
the judgment of the inferior court, and the
correction of specific errors committed by
that court. State w Vandervere,lDi\tch. 009.

106. The return on a writ of error to the
circuit court or common pleas, need not
be certified under the hands and seals of

the judges thereof. The statute respecting
writs of error, on this subject relate exclu-

sively to writs directed to the supreme
court, returnable to the court of appeals.

Stevens v. Chetwood, 2 Harr. 353.

107. The court to which the writ is di-

rected must return the facts trulv. Jessup

V. Cook, Coxe 105 ; State v. Farlee,' Coxe 282.

108. In making return to a writ of error,

the schedule should contain simply a tran-
script of the record from the book of

judgments. M'Courry v. Suydam, 5 Hal.
245.

See Amendments, l 91, Certiorari, §^

174, 180, Courts, H 153-155.

(e) Assignment of errors.

109. Error in fact and error in law can-

not be joined in one assignment of errors.

Freeborn v. Denman, 2 HJil. 190.

110. If they are joined, the proper way
to take advantage of it is by demurrer. Ibid.

111. On writ of error, every intendment
will be made in favor of the legality of the

proceedings under review. Loweree v. New-
ark, 9 Vr. 151.

'

112. This court for the purposes of jus-

tice will consider that, which may be law-

fully done under a rule of court, as already

done. Coxe v. Field, 1 Gr. 216.

113. The court will take no notice of an
alleged irregularity of the court below,
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unless established by the record. Ibid.

;

Boswell V. Green, 1 Dutch. 391.

114. Or in the bill of exceptions, which
is made part of the record. Jbkl. Wil-

liams V. Sheppard, 1 Gr. 76.

115. Anything which contradicts the re-

cord cannot be assigned for error. Field

V. Gibbs, Pet. C. C. 155. See Certiorari,
§ 190.

116. A recital in the assignment of er-

rors not in accordance with the facts, will

be stricken out. Donnelly v. State, 2 Dutch.
463, 601.

117. To assign error in matters not on
the record, but in the written opinion of
the court, alleging various imperfections
and defects in the reasoning, by which the
court reached its conclusion, is wholly
unwarranted, and. the court upon its own
motion will order such assignment stricken
out. State, Ruckman v. Demarest, 3 Vr.
528.

118. It is not competent for the plaintiff

in error to draw into question, on a bill of
exceptions, points not raised or objected
to on the trial. 'Oliver v. Phelps, Spen. 180,
affirmed, 1 Zab. 597 ; Coxe v. Field, 1 Gr.

216 ; Williams v. Sheppard, 1 Gr. 76. See
Trimmer v. Adams, 3 C. E. Gr. 505 ; Potts v.

Clarke, Spen. 536, 538 ; Perrine v. Serrell, 1
Vr. 454, 460; Farrel v. Colwell, 1 Vr. 123; £>.

L. and W. R. R. Co. v. Bailey, 8 Vr. 526

;

Hartman v. Alden, 5 Vr. 518, 522. Infra, §

139a.

119. No notice will be taken of alleged
errors not founded on the precise excep-
tions shewn by the bill. Perth Amboy
3I[f'g Co.v. Condit, 1 Zab. 660 ; Williams v.

Sheppard, 1 Gr. 76 ; Moran v. Green, 1 Zab.
563 ; Coxe v. Field, 1 Gr. 216.

119a. Xo error can be assigned on an
opinion given at the trial of the cause,
unless a bill of exceptions be sealed ex-
pressly on that point. Allaire v. Hartshorne,
1 Zab. 665.

120. Fraud cannot be alleged in a writ
of error, unless it appears on the face of
the record itself. Black v. Kirgan, 3 Gr.

45, 50.

121. The court will not decide on a writ
of error whether a lien chxim includes too
much land; that is a question of fact, to
be settled at the trial. Derrickson v. Ed-
ivards, 5 Dutch. 468.

122. Error cannot be assigned on a
general exception to a charge. Oliver v.

Phelps, Spen. 180, 181; S. C, 1 Zab. 597;
Potts V. Clarke, Spen. 536, 538.

123 If the court below allow and seal a
general exception to the charge which
does not specify the points excepted to,

error may be assigned on any part of the
charge. Ward v. Ward, 2 Zab. 699.

124. Error may be assigned on the out
branches of the record. Evans v. Adams,
3 Gr. 373 ; Lutkins v. Den. Zabriskie, 1 Zab.
BB7 ; Gilliland v. Rapjpleyea, 3 Gr. 138.

125. Error cannot be assigned on the ad-

mission of evidence to which the plaintiff
in error objected, wishing the court to note
the ol)jection, if no bill of exception is
sealed. Ward v. Ward. 2 Zab. 699.

126. If a defendant die after errors as-

signed, his executors may proceed until
the judgment is affirmed, as if he were
living, and then the judgment must be re-

vived by scire facias. Harwood v. Murphy,
1 Gr. 193.

127. Where several distinct points ruled
by the court are excepted to, they may be
included in one bill of exceptions, and
each point may be the subject of an as-

signment of error, although authenticated
and shown to the court of review by one
seal and signature of the judge. Each
proposition excepted to should be distinct-

ly stated, so that the court above may
know the error complained of. Associates,

<i'c. v. Davison, 5 Dutch. 415.

128. After the case is read and argument
commences, it is too late for the defendant
in error to call for the l>ill of exceptions.
And the court will hear and determine
reasons for reversal assigned upon the
printed bill of exceptions, although there
should, in fact, be no bill of exceptions.
Ward V. Ward, 2 Zab. 699.

129. In an assignment of errors, the
grounds of error should be specified.

Donnelly v. State, 2 Dutch. 463, 601.

130. Where the party convicted is in

confinement, in pursuance of the judg-
ment pronounced against him, and is not
represented by counsel, he has a right to

appear personally in court to have coun-
sel assigned him, or to assign errors, and
conduct his cause in person. Ibid.

Crimes, § 342.

131. But where the prisoner is repre-

sented by counsel authorized to prosecute
the writ of error, his j^ersonal presence in

court upon the proceeding in eiTor is

neither a technical necessity nor a legal

right. Ibid.

132. In such case, a writ of habeas
corpus will not be allowed to bring the
prisoner into court, unless it appear that

his personal presence is necessarj' or mate-
rial to the protection of his rights. Ibid.

See Amendments, ? 83, Assumpsit, | 66,

Certiorari, ? 174, ll{g), Exceptions.

(f ) Supplying omissions.

133. When it is necessary, this court will

award a writ of certiorari auxiliary to the
writ of error, to have the outbranches of

the record matters certified into this court.

Evans v. Adams, 3 Gr. 373; Gilliland v.

Rappleyea, 3 Gr. 138. Amendments, ^ 91,

133, 209, Certiorari, § 70.

134. After joinder in error, neither party
can allege diminution, or have a certio-

rari, for it is an admission of the matters
assigned for error; yet the court may
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awai'd a ceriiomn to supply any defect in

the body of the record, or in its out-

branclies. for. although the parties are
bound by their achnissions, tiie court are

not restrained from looking into the re-

cord. Gilliland v. Rappleyea, 3 Gr. 138.

See Amendments, U 117, 119, III, Cer-
tiorari, ll{e), l 237.

(g) Discontinuance.

135. Where a writ was sued out under
the mistaken belief that judgment had
been entered in the case, but which had
not been entered, such party may discon-

tinue without filing the writ or pro-
ceedings. Vandyke v. Tenhroke, Coxe
123; Stille v. Wood, Coxe 162, 163.

(h) Who may sit.

136. In error to a circuit court from the
svipreme court, the justice of the supreme
court, who tried the cause below, is not
disqualified from sitting, on the hearing
of the cause in error. Peck v. Freeholders

of Essex, Spen. 457, case reversed, 1 Zab.
656.

See Constitution, || 230, 231.

(i) Argument.

137. A rule to bring on the hearing,
taken in the presence of the opposite
attorney and entered in the minutes is

nugatory, unless a copy is served. Sil-

burn V. Smethurst, 2 Vr. 502.

138. Either party may notice the argu-
ment, and on such notice unless the plain-

tiff in error or the appellant, prepares the
state of the case, the writ of error or appeal
will be dismissed. Ibid.

139. The court will grant a rule upon a
party to produce his book of account upon
the argument, if such book is referred to

in the bill of exceptions. Hatfield v. Noe,

3 Hal. 364.

139a. It is not competent for a plaintiff

in error, to draw into question, on a bill of

exceptions, points not raised or objected

to, on the trial. Allen v. Smith. 7 Hal. 160
;

Durant v. Palmer, 5 Dutch. 544. Supra, §

118.

( j ) Judgment in error.

140. Where a case comes before the su-

preme court on a writ of error, if the

court are equally divided the judgment
will be affirmed. Huncke v. Francis, 3

Dutch. 55 ; Flavell v. Flavell, 7 C. E. Gr. 599.

See Strader v. Freeholders of Susse.v, 3 Gr.

433 ; Elizabethtown v. Springfield, Pen. 475
;

Voorhees v. Thorn, 1 Zab. 80.

141. A majority of the members of tlie

covn-t present and voting, is sullicient to a
decision of affirmance or reversal, where
one or more meinbers have been excused,
provided a constitutional quorum attend
and vote. Gibbons v. Ogden, 2 South. 860;
Clapp V. Ely. 3 Dutcli. 622; Howell v. Tat-
tle, 2 C. E. Gr. 540, 547 ; Kai(jhn v. Fuller, 2
McCart. 501. See Constitution, ? 232.

142. The reversal of a judgment gener-
ally, for a specified error alleged to be the
only error, is a reversal of the whole judg-
ment, and not of the part held to be erro-

neous only. Davis v. Headley, 7 C. E. Gr.
115.

143. On a writ of error to review a deci-

sion presenting a mixed question of law
and fact, the conclusion of the court be-
low on the facts, must be plainly erroneous
to induce the court of errors to disturb it

on the ground of error in its conclusion on
the facts. Stout v. Leonard, 8 Vr. 492.

144. If the record -shows that the su-

preme court has awarded costs on rever-
sal of a judgment or proceedings removed
there by certiorari the court of errors will

reverse the judgment as to costs, although
in all other matters, the judgment l)e af-

firmed. In such case the defendant in

error is not entitled to costs. State v.

Browning. 4 Dutch. 556. See Amendments,
U in; 117.

145. Form and effect of a judgment
for plaintift', on a demurrer to a plea and of

the reversal of that judgment upon writ

of error, considered. Garr v. Stokes. 1

Harr. 403.

146. If the judgment of the court below
is reversed, the court of error must give
the same judgment as the court below
ought to have given. Ibid.; Hale v.

Lawrence, 2 Zab. 73. See Amendments,
I 122.

147. If a court of erroi's, after reversing

a judgment on demurrer, order judgment
to be entered for either party, and remit
the record of that judgment to the court
below, it is not in the power of the court
below to open that judgment, and give
leave to amend the pleadings, or to plead
anew; the judgment is conclusive in the
cause. Ibid.; Howe v. Latvrence, 2 Zab.
99.

148. But if the court merely reverse the
judgment below, and remit the record, the
court below may give judgment, or allow
the parties to amend or withdraw their

pleadings. Ibid.

149. Where judgment was entered by
the court below for the sum found by the
jury, instead of for the penalty of the

bond, the supreme court will suspend judg-

ment until the amendment be made by the
court to which the writ of error was di-

rected. Webb V. Fish, 1 South. 373, 374.

150. Upon affirmance of the judgment
of the supreme court, the court of errors

and appeals directed that the record
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should be remitted to the supreme court,

to be proceeded on according to law.

Slate V. Gardiner, Spen. 496, note; Horner v.

Webster, 4 Vr. 387, 418. See Appeal, § 45,

Attachment, ? 197.

151. Judgment of non-suit was removed
to the supreme court by writ of error, and
affirmed, and then a writ of error was
brought upon the decision of the supreme
court and such judgment was reversed.

Den. V. Yoitng, 4 Zab. 775.

152. Upon the reversal or affirmance of

a judgment of the supreme court by the

court of errors, and a remittur of the

record, no application to the court for

leave to issue execution is necessary.

Reading v. Den. Reading, 1 Hal. 186.

153. On error the court will not weigh
evidence in order to reverse because of an
alleged deficiency of proof. Pinkney v.

Ayres, 1 Zab. 694; Bolles v. Beach, 2 Zab.

680.

See Amendments, ? 119, Appeal, H 45,

79, 80, Certiorari, ? 113, ll[h), Constitu-

tion, §g 228, 232, Courts, 11(6) (4).

(k) Costs.

154. On writ of error costs below and
future costs were ordered to abide tlie

event of the suit. Garr v. Stokes, 1 Harr.

403, 410.

See Courts, II 1(c), Crimes, ^ 341. Supra,

§144.

ESCAPE.

1. The statute, {Rev. p. 505, ? 31), requir-

ing the common pleas " to mark and lay
out tlie bounds and rules of tlie prisons in

their several counties," merely means to

point out and describe them, and does not
require any visible marks or boundaries to

be fixed on the ground. Allen v. Smith, 7
Hal. 159.

2. Every escape is negligent which does
not happen by the act of God, or public
enemies. Patten v. Halsted, Coxe 277.

3. Stepping a few feet over the limits,

by mistake, and instantly returning is not
an escape. Howard v. Blackford, Pen. 777.

4. Walking two miles out of the limits,

is a breach, although the prisoner return
before pursuit or action brouglit. Tunison
V. Cramer, 2 South. 498.

5. If the sheriff permit a defendant to
go at large, who has surrendered himself

pursuant to the condition of his bond,
(Rev. p. 497, ? 2), he is liable for an escape.

Woodruff \. Barrett, 3 Gr. 40.

6. Although the bond is delivered to the
plaintiff and received by him, the sheriff is

still liable if he discharge tlie defendant.
Bayre v. Earl, 3 Hal. 359.

7. Where a debtor has been arrested on
a ca. sa. and been permitted to escape by
the sheriff, and afterwards has returned to

the sherilf's custody and given bond and
made application for the benefit of the in-

solvent laws, and the creditor has resisted

the application, without having knowledge
of the previous escape, the creditor does
not thereby waive his right of action

against the slierifi'for such escape. Brown-
ing V. Rittenhouse, 9 Vr. 279.

8. Venue, In an action against the
sheriff, the plaintiff' may lay the venue in

anj'' countv. Jones v. Pemberton, 2 Hal.
350.

9. Where the original judgment was in
Hunterdon, the venue may be laid there,

although the escape be laid in Essex. Pat-
ten V. Halsted, Coxe 277.

10. Pleading. The state of demand
should set forth that the defendant was
arrested and in custody of the officer, un-
der a legal process. Dunham v. Solomon,
1 Harr. 50.

11. In debt on bond for prison limits, a

plea in bar, admitting that the defendant
had walked out of the limits, but alleging

that the plaintiff' had sustained no damage
thereby, is bad on demurrer. Camp v.

Allen,? Hal. 1. See Smith \. Allen, Sax.

43.

12. Evidence. In an action for an es-

cape on mesne process, the judgment
against the original debtor is conclusive
against tlie sheriff as to the amount of the
debt. Patten v. Halsted, Coxe 277.

13. The cause of action is made out by
proving the bond and the escajoe. Smith
V. Allen, Sax. 43.

14. Defences. The sheriff" cannot take
advantage of any error in the original

judgment. Patton v. Freetnan, Coxe 113.

15. The bankruptcy of the debtor sub-

sequent to giving the bond, is a good
defence. Kirby v. Garrison, 1 Zab. 179.

16. If the original judgment against

the debtor be reversed, the judgment
on the bond against the surety must also

be reversed. Anderson v. Radley, Pen.
1035.

17. To authorize a suit on the sheriff's

bond, it is not necessary that his liability

be first fixed by judgment against him.
State V. Leeds, 2 Vr. 185.

18. On judgment by default a jury must
assess the damages. Beatly v. Ivins, Pen.
628. But see Rogers v. Brundred, 1 Harr.
159.

See Contempt. § 22, Crimes, ? 47, Dam-
ages, § 53, Evidence, Vll(a).
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ESCHEAT.

1. The roivl estate of a person dying in-

testate, and leaving no lieirs capable of

inheriting the same, escheats to anil vests

in the state at the instant of his death.

O'Hanlin v. Den. Vait Klct'ck, Spen. .'31, 1

Zab. 582.

2. The legislature can, by a special act,

grant lands which for want of heirs have
escheated to the estate, without an in-

quest of office liaving first been found.
There is no statute in New Jersey restrain-

ing such grant, and if there were, any sub-

sequent special act making such grant
would pro tanto repeal such restraining

statute. Colgan v. McKeon, 4 Zab. 5G0.

See Constitution, ^ 161.

3. After the state in proceedings in es-

cheat hftve acknowledged a certain person
as heir-at-law, have given up possession
and released their right unto him as heir

;

the court will not permit such heir to pro-

ceed with the escheat in the name of the
state for his own benefit. State v. Engle, 1

Zab. 347.

See Aliens, | 3.

ESTOPPEL.

I. By Record.

II. By Instruments under Seal.

(a) Deeds.

(b) Bonds.
( c ) Mortgages.
(d) Licenses.

(e) Leases.

if) Releases.

III. By Matters In Pais.

(a) General principles.

(6) What amounts to an estoppel in

pais.

(1) Acquiescence.

(2) Acts and admissions.
(i) Of the parties themselves.
(ii) 01' their agents.

(3) Adopting construction.

(4) Agreements.
(5) Declarations.

(6) Delay.

(7) Pleading.

(8) Misrepresentations.

(9) Eatification.

(10) Receipts, &c.

T. By Record.

See Equity, ?i 1404-1409, Former Re-
covery, Judgments, I.

II. By Instruments under Seal.

(a) Deeds.

1. Recitals in a deed are binding on the
parties to it and those claiming under
them. Den. West v. Pine, 4 Wash. C. C. 691.

2. But not on a person, neither a party,

nor privv to it. Ibid. Griggs v. Smith, 7
Hal. 22; 'Burr v. Duryee, 2 Fish. Pat. Cases,

276. See Conveyance,
'i
199.

3. And only in a controversy founded
upon its contents. Burr v. Duryee, 2 Fish.

Pat. Cases, 276.

4. Estoppels operate equallv and recip-

rocally. Den. v. Sha)-p, 4 Wash. C. C. 609.

See Ejectment, | 86.

5. By our present modes of conveyance
estoi:)pels can only arise by recital or

covenant of title. Demarest v. Hopper, 2
Zab. 599, 620.

6. The doctrine that a party is estopped
from contradicting the recital of his own
deed, is applicable only where the deed, as

the act of such party, is admitted. Hudson
V. Winslow, 6 Vr. 437. See Conveyance, H
209-215, 218.

7. The admissions in a deed which the
defendants ofi'er to show is not, in law,

their deed, cannot in any respect preju-

dice their riglits. Ibid.

8. An action at law for the amount of a
due-bill, being a part of the consideration

of the deed, will not be con.strued an affirm-

ance of the delivery, and estop the grantor
from setting up tliat the deed was not his,

where it clearly appears that the deed was
delivered to the grantee witliout tlie au-

thority of the grantor, and that the cir-

cumstances under Avhicli the delivery was
made were not known to the grantor until

the trial of the action at law. Titus v.

Phillips, 3 C. E. Gr. 541, reversing, S. C. Id.

75.

9. In an action of covenant the plaintiff

is not estopped by a sherifi^'s deed to the

defendant, from saying that the defendant
had no title. Lot v. Thomas, Pen. 407e,

411c.

10. He who holds under the husband, as

heir or alienee, can never question the title

in order to defeat the dower of the widow.
Montgomery v. Bruere, 1 South. 260, 263;

English v. Wright, Coxe 437. See Osborne

V. Tunis, 1 Dutch. 634; Dower, | 31.

11. A tenant is not permitted, in an
action of ejectment brought against him,
to denv the title of him under whom he
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claims. Horner v. Leeds, IDutch. 106. See
Ejfxtmext, ^ 34, 76.

12. Lessors of the plaintiff cannot re-

cover in ejectment, in opposition to their

own deeds ; however invalid the deeds
may be against third persons, they are ef-

fectual as between the parties. Den. Ohert

V. Bordini', Spen. 394.

13. When a sheriff's deed is offered by a

party to sustain his own title, it must be
supported by proof of the judgment and
execution under which it was given ; but
this is not requisite when it is offered to

show under what title the adverse party
claims the property: he cannot deny the
autliority of the sheriff to give the deed
under which he claims. Morehouse v. Cot-

heal, 2 Zab. 521.

14. The grantor although particeps crimi-

nis, claiming under his prior untainted
title, is not prohibited from setting up
the illegality of a lottery transaction
against the deed given by himself. The
statute declares such deed void. It is a
nullity, and needs no action of court to

avoid it. Den. v. Shotwell, 4 Zab. 789.

15. Upon a sale of land by deed, which
acknowledged the receipt of the purchase
money, and which also contained full

covenants of title and against encumbran-
ces, the deed was given upon an agree-

ment by the grantee that he would dis-

charge a mortgage of SIOOO upon the
premises, and indemnify the grantor there-

from, the grantee retaining so much of

the consideration money for that purpose.
The grantor, having been compelled to pay
the debt, held, that in an action against the
grantee upon his undertaking, the plain-

tiff was not estopped by his deed from
proving the encumbrance and the agree-

ment to discharge it. The agreement was
considered to be collateral to the deed.
Bolles V. Beach, 2 Zab. 680. See Coxvey-
AN-CE, U 209, 215.

16. A covenant in a deed that the
premises are free from encumbrances, or

any other covenant will not estop the as-

signee of a mortgage from enforcing in

equity a parol agreement made by the
grantee at the time of taking a deed, that

he would assume a mortgage on the
property as part of the purchase money.
Wilson X. King. 8 C. E. Gr. 150; Bolles v.

Beach, 2 Zab. 680.

17. Where a deed contains on its face a
statement of the dedication of a public
street, tlie grantees, after tilling up and
occupying the shore front at the end of
such street, are estopped from setting up
as a defence that they did so in ignorance
of their rights. Jersey City v. Morris Canal
Co., 1 Beas. 548, 555. See Easement, §g

22, 27, 30.

18. Query. Whether the grantee of the
purchaser at a sheriff's sale to whom the
judgment debtor furnished the considera-
tion, and who took the deed for the bene-

fit of the judgment debtor or his family, is

estopped by a former deed given by such
judgment debtor, prior to tlie recovery of
the judgment. Mul/ord v. Tunis, 6 Vr.
256, 260.

19. A statement in a deed that the con-
veyance is made subject to certain
mortgages, among wliich is the one
souglit to be foreclosed. Held, not to

deprive the grantee of the right to set up
the defence of usury, where it appeared
that he did not purchase subject to those
mortgages, that the statement referred to
was inserted merely to prevent a breach of
the covenant against encumbrances, that
the grantor agreed to remove all the
encumbrances from the property, and that
the grantee had paid the full consideration.
Va7iWinkle v. Earl, 11 C. E. Gr. 242.

20. A party is not estopped by the reci-

tals in a deed not executed by himself; nor,
if executed by himself, is he estopped
where the whole truth of the case appears
in the recitals. Den. Walling v. Camp, 4
Harr. 148.

21. A party is estopped from gainsaying
a title which is recognized by a deed under
which he himself claims. Den. McDonald
V. King, Coxe 432; Harrison v. Eldridge, 2
Hal. 392, 412.

22. Xor can a party set up a title in an-
other person, contrary to recitals in his own
deed. Den. Wooley v. Breicer, Coxe 172.

23. Covenants warranting the premises
to the grantee and her heirs do not enlarge
the estate, nor pass by estoppel a greater
estate than that expressly conveyed.
Adams v. Ross, 1 Vr. 505; Lounshery v.

Locander, 10 C. E. Gr. 554, 558.

24. The deed of a married woman derives

its efficacy from the statute, and the only
effect given to it by statute is to convey
lands; she is not bound by any covenant
in it, and is not estopped by any recital,

express or implied, contained in it. Den.
V. Demarest. 1 Zab. 525. See Long v. Long,
1 McCart. 462; Wilson v. King, 8 C. E. Gr.

150, 155. [Rev. Married Women, p. 638,

?7.J
2o. So, since the law of Xew York does

not authorize a married woman to cove-
nant as to her husband's property, the
covenant of the wife against encumbran-
ces on his property situated in this state,

does not by way of estoppel, affect a mort-
gage l)y the husband prior to the convey-
ance, and which after the conveyance was
assigned to the wife and bj- her assigned
to another. Wilso7i v. King, 8 C. E. Gr.

' 150.

26. Where the title of a grant was not in

the grantor but was acquired subsequently,
it enures to the benefit of the grantee by
way of estoppel. Gough v. Bell, 1 Zab. 157

;

.Sugar Refining Co. v. Jersey City, 11 C. E.

Gr. 248. See Conveyaxxe, U 23, 43, 279,

280, 281, 289.

27. Where H. accepts a deed from com-
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missioners appointed by the orphans court
uniting L. witli hiiuseir in the ])urcha,se as

tenants in coninion, 11. cannot (h'liy that
L. is in equity ecpially entitled witli him-
self. Den. V. Lambert, 1 Gr. 181', 1S5.

See As-SUMPSiT, ? 57, Certiorari, § 98,

CoNDiTiox, I 25, Contracts, H 18, 19, 6G,

109. 201-203, CoNVKYANCE, '^A 24, 2(). 27, 33,

47, 170, 190, 196, 199, 204, 205, l\[h), VI(o),

279-284, 28<3. Covenant, U 9-11, ])ebtor
AND Creditor, ? 19, EI.vsement,

'i 67, Eject-
ment, III, Equity,

'i
427.

(b) Bonds.

27a. In debt on constable's bond, defend-
ant, after oyer, set out the condition of the
bond, which recited that J. C. was elected
constable. Held, that they were estopped
from denying that J. C. was lawfully elect-

ed constable. Hnrdwick v. Cox, 1 Zab.
247.

28. Sureties in an official bond are es-

topped, on demurrer put in by them, from
averring against a recital in their bond.
Seiple V. Elizabeth, 3 Dutch. 407; State Bank
V. Chetwood, 3 Hal. 1.

29. Where an officer of a municipal
corporation gives his official bond with
sureties, reciting that he has been ap-
pointed " collector of assessments for

street improvements," &c., the sureties
are estopped from denying that such offi-

cer was de facto a collector of assessments
for street improvements, and their liability

to pay over what he has collected is co-ex-

tensive with his liability. Hoboken v. Har-
rison, 1 Yr. 73.

30. By the charter of the city of Hobo-
ken, ''street improvements" do not in-

clude the building of sewers, and an offi-

cer may be a collector of assessments for

"street improvements," and not of sewer
assessments. Sureties on such bond ought
not to be held upon their admissions be-

3'ond its fair limits. Estoppels l)y deed
are to be strictly construed. Ibid.

31. So, in an action against the officer to

recover such collections, he would be es-

topped from setting up the invalidity of

his appointment, and would be held to the
responsibilities of an officer de facto. Ho-
boken V. Harrison, 1 Yr. 73, 77, Whelpley,

C.J.
33. In an action on a title bond given

in a justices court, the defendants are

estopped from denying the facts recited

therein. Yawger v. Manning, 1 Yr. 182,

184.

33a. By his recognizance before two jus-

tices to abide by and perform such order
as the sessions might make, the putative
father is estopped from raising the ques-

tion of a variance between the order of the.

two justices and that of tlie sessions re-

pecting the award. State, Dunn v. South

Amboy, 8 Yr. 375, 378.

See Aruitration, 'H G, 61, Bonds, ?§ 1,

2, 14, 15, 70, 102, lot;, 110, 119, Bounty,
Equity, ^ 21(;, Suinnv.

(c) Mortgage.

34. Since a mistake in a mortgage
may be corrected it is just and ecpiitable
that the mortgagor should abstain from
availing himself of the mistake to the pre-
judice of the purchaser. Waldron v. Let-
son, 2 McCart. 126.

85. A mortgage is competent evidence
to show that at the time it was given, the
mortgagor was in possession of the mort-
gaged premises under a claim of title with
the knowledge of the mortgagee. Osborne
V. Tunis, 1 Dutch. 634.

36. Where the m'ortgagee is claiming
title under the mortgage, or seeking to
avail himself of any right or claim under
it, either to title or possession, he cannot
deny the title of the mortgagor. The par-
ty, by claiming under the mortgage, ad-
mits the mortgagor's title at the time of its

execution. Ibid. ; Brown ads. Combs, 5
Dutch. 36; Den. v. Vaiiness, 5 Hal. 102;
Demarest v. Hopper. 2 Zab. 599. 620.

37. So, also, as to the assignee of the
mortgage. Thompson v. Boyd, 2 Zab. 548.

Infra, 'i 47.

38. Where the i^arty is not claiming
under the mortgage, but under an inde-
pendent and paramount title, the fact of
the acceptance and transfer of the mort-
gage will not estop the mortgagee, or those
claiming under him, from showing that
independent of the mortgage, he had a
valid title. Osborne v. Tunis, 1 Dutch. 634.

39. One who mortgages lands as his own,
will not be i:)ermitted, in an ejectment
brought against him on the mortgage, to

deny his title and to set ujj title in a third

person. Den. v. Gardner, Spen. 556; Bird
V. Davis, 1 McCart. 469.

40. If the holder of a mortgage, know-
ing the desire of the mortgagor or person
claiming the premises to pay ofl'the mort-
gage and have it discharged, deny having
possession of the mortgage, and thereby
deceive the mortgagor and prevent hini

from having it discharged, the holder is

estopped bv his fraud from defending the
possession of the premises under such
mortgage. Gaitison v. Ganison, 5 Dutch.
154.

41. The purchaser at sheriff's sale is not
estopped from denying that the property
so purchased by him, with the building, is

personal, because, at the time of the sale,

he held a mortgage, subsequent to the

complainant's, on almost all of that prop-

erty, in which it was treated as chattels.

Keve v. Paxton, 11 C. E. Gr. 107.

42. Where a party negotiates with an
agent for the loan of a sum of money, and
delivers to him a bond and mortgage duly

executed to the principal, but the whole
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amount of money is not paid over to the

mortgagor by the agent, if the prin-

cipal settle with the administrator of his

agent, and accepts the securities as evi-

dence of so much money advanced by the
agent, and allows the amount in the settle-

ment of the account, the mortgagor is

estopped, as against the principal, from
denying that he received the money. Kirk-
patrick v. Winans, 1 C. E. Gr. 407.

43. In an action of covenant, the plain-

tiff is not estopped by his mortgage to the

defendant from saying that the defendant
had no title. Lot v. Thomns, Pen. 407^,

411^'.

44. When the defendant, by agreement
Avith D., executed a mortgage to the com-
plainant, in satisfaction of a debt due from
D. to the complainant, on a bill to fore-

close, the defendant cannot set up that he
did not receive full consideration from D.

for the undertaking. That was a matter
entirely between himself and D., and nei-

ther want of consideration nor illegality

of consideration for the agreement be-

tween them, can impair the validity of

the mortgage. Lee v. Kirkpatrick, 1 Mc-
Cart. 264.

45. The complainant in such case is not
an assignee of the mortgage, and is not
affected by the equities existing between
the defendant and D., of which he had no
knowledge at the execution of the mort-
gage. Ibid.

46. As a general rule, the assignee of a
mortage takes it subject to all the equities

subsisting against it in the hands of the
original mortgagee. But if the mortgagor,
when applied to for information, misleads
the assignee as to the amount dite, or con-
ceals his equitable defence, or stands by
and permits the assignee in good faith to

pay his money and take an assignment
for its full nominal value, he cannot after-

ward set his equitable defence against the
claim of the assignee for the payment of
the debt. Ibid.

46a. If a chattel mortgage be made with
intent to defraud creditors, a decree of
foreclosure does not affect the creditors'

rights, or estop them from denying in a
subsequent suit that the mortgage was
void for friuid in law or fact. Alleri v. Mor-
ris, 5 Vr. 159, 162.

(e) Leases.

See Corporations, I 282, Ejectment,
11(a), 7, III, Equity, I 295.

(d) Licenses.

47. The purchase of a license forms no
bond or allegiance to the patentee, or an
estoppel to the licensee from averring or
proving any defence in an action for an
infringement of a patent, which any other
person might use. Burr v. Duryea, 2 Fish.

Pat. Cases 276. Infra, i 75.

48. Query. Whether a tenant holding
over after the expiration of his lease is es-

topped from showing a title in himself.
Den. V. McCann, Pen. 438, 440.

See Ejectment, II,(a){6), ^ 161, Ease-
ment, g 90, Conveyance, I 278.

(f) Releases.

49. A release under hand and seal es-

tops and concludes forever. Crane v. Ail-

ing, 3 Gr. 423. See Contracts, g 103.

50. But not a parol release of a debt of
record. Terhunc v. Colton, 2 Stock. 22. See
Account, § 10.

51. In consideration of an advancement
a release under seal of all interest in the
testator's estate, by way of estoppel in
pais, has no more force than a parol
agreement, relying on which he, the testa-

tor, was induced to etlect a just division of
his estate without making a will. Havens
V. Thompson, 8 C. E. Gr. 321, 324; S. C. 11
C. E. Gr. 383.

See Bills and Notes, ? 174, Contracts,
I 103, Conveyance, ?§ 45, 171, 290, 294,
Debtor and Creditor, I 71, Distribution,
§ 34, Dower, | 42, Equity, I 295.

III. By Matter in Pais.

(a) General principles.

52. To constitute an estoppel in pais
there must be an admission intended to

influence, or such as will naturally influ-

ence the conduct of another and so change
his condition as materially to injure him,
if the party making it is allowed to re-

tract. Fhillipshnrq Bank v. Fulmer. 2 Vr.
52, 55; Den. v. Baldwin, 1 Zab. 395, 403;
Dewees v. Manhattan Ins. Co.,6 Vr. 366, 376.

52(7. An estoppel in pais never arises

except where there is actualjor legal fraud,
Den. Richman, v. Baldwin, 1 Zab. 395.

53. The doctrine oiestoppel inpais should
not be applied, except to the extent of
preventing the party who has been misled
from being defeated in a recovery of in-

denniilication. Campbell \. Nichols, 4 Yr.
82.

54. The estoppel must not be carried
beyond the limits of the injury, so that
instead of preventing fraud, its enforce-

ment would produce a greater injury than
the one intended to be prevented thereby.
Phillipsburq Bank v. Fulmer, 2 Vr. 52, 55;
Den. V. Baldwin, 1 Zab. 395. 403 ; Deivees v.

Manhattan Ins. Co., 6 Vr. 366, 376.
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55. The doctrine of estoppel, resting on
parol proof, is not !Vppliciil)lo, so as to

vary the legal force of written instrnnionts.
Dewers v. Manludtan Ins. Co., (> Vr. .S()()

;

McDavitt V. Picnrpoint, <S C. E. (Jr. 4.S.

56. Tlie annuitants being all minors,
when the mortgages were given, the doc-
trine of estoppel has no iipplication. Wnln
V. Kntlrit, 11 C. E. Gr. 124:?. I»/ra, § 70.

57. An ei|uital)le estoppel will atfect a
subsequent purchaser to the same extent
as his grantor, who had actual notice of
the condition of things upon which it is

based, or when the circumstances are such
as to put him upon inquiry to ascertain
the facts. Raritan Water Power Co. v. Veghte,

6 C. E. Gr. 4G3.

See License.

(b) What amounts to an estoppel in
pais.

(1) Acquiescence.

58. Where a party stands by and encour-
ages an(jther in the construction of a pub-
lic work, at great cost, this court will not
interfere with it at his instance. Such
conduct estops him from calling in ques-
tion the legality of the structure. Erie R.
R. Co. V. D. L. and W. R. R. Co., 6 C. E. Gr.

283; M. and E. R. R. Co. v. Prndden, 5 C.

E. Gr. 531 ; S. C. 4 C. E. Gr. 387 ; Paterson
Horse R. R. Co v. Paterson, 9 C. E. Gr. 159 ;

Miller v. Craig. 3 Stock. 17G ; Ross v. E. and
S. R. R. Co., IGr. Ch. 422; Baldwin v. Rich-
man, 1 Stock. 394, 398; S. C. 1 Zab. 395,

403; Atfy General v. N. Y. and L. B. R.
R. Co.. 9 C. E. Gr. 50.

59. Corporators, who stand by and suf-

fer the company to construct a new work
authorized by law, -without interference,

will be held to have acquiesced in it, and
by such acquiescence, will lose their reme-
dy in equity. Zahriskie v. H. and N. Y. R.
R. Co., 3 C. E. Gr. 179. See Corporations,
ni7.

59a. Any act of an incorporation impair-
ing the vested rights of a stockholder with-

out his consent, either express or implied,
would not be binding on him, except in a
proceeding authorizing the taking of pri-

vate property for public uses upon making-
compensation. But long acquiescence
will be considered as equivalent to a con-
sent, and whatever ground of equity an
iridividual stockholder may have had, a
counter equity mav arise from lapse of
time. Giford v. N. J. R. R. Co., 2 Stock.
172.

60. That the owner of lands above a
dam, stands by and sees the dam raised

without ol)jection or protest, is not such
acquiescence as will bind him, if he does
nothing to induce or encourage such rais-

ing; especially, if at the time, he does not

know whether it will CiUise liis lands to ite

overflowed, or will be used by tiu! owner
for that pui-pose without first purchasing
the right to overflow. Cooper v Carlisle, 2
C. E. (}r. 52*;, 3 C. E. Gr. 241, 4 G. E. Gr.
25(;, () C. E. Gr. 57(5.

()1. It is a well established [)rinciple in

ecjuity, that a person shall not lie permit-
ted to take advantage of his own wiong,
and alter having induced anothci-, cither
by tacit acquiescence or express words,
to expend his money in thf purchase of
land or jiersonal iirojjcrty, dci)rive such
person of the benefit of his purchase by
setting up a superior title in himself. Phil-
hotver v. Todd, 3 Stock. 312; Doughty v.

Doughty, 3 Hal. Ch. 641, 650.

62. Where there is wilful concealment
or misrepresentation there is no difiiculty

in a])plying the jjrijiciple; but where there
is mere negligence, by which anotlier has
been misled, there is often difiiculty in in-

ferring that constructive fraud which will

deprive a man of his legal rights. Ibid.

63. When a person has tacitly encour-
aged the doing of an act, or has consented
to it, he shall not exercise his legal right
in opposition to that consent. Morris Ca-
nal Co. V. Lewis, 1 Beas. 323 ; Brinkerhoff
V. Brinkerhoff, 8 C. E. Gr. 477.

64. Where a highway has been mislo-
cated, an abutting land owner, who has
acquiesced over twenty years, cannot move
his fence and narrow the road used by the
public. State, Gvlick v. Groendyke. 9 Vr.

114; Smith v. The State, 3 Zab. 130, 712.

65. Although he shows that the surveys
laying it out give it a diflerent direction.

Smith v. The State, 3 Zab. 130. 712. Sec
Boundary, III, Dedkatiox, III, Ease-
ment, ?> 16, Equity, |? 66, 97, License.

66. Where in ignorance of his rights a
devisee made application to the orphans
court for a partition of lands wholly his

own, and afterward for nineteen years ac-

quiesced in the possession of his brother,

and that of his brother's grantee; such ac-

quiescence is not an estoppel against the

devisee and those claiming under him, it

not appearing that the brother improved
the land under the impression that it was
his ow^n, nor that the conduct of the devi-

see induced him to take possession and
make such improvements. Baldwin v.

Richman, 1 Stock. 394; S. C. 1 Zab. 395. See
Ejectment, | 29.

()7. That this could not be likened to a

case where a man having title to land,

stands by and encourages the sale without
forbidding it. For the devisee was wholly
ignorant of his legal rights, find they were
rights of which his brother had the same
knowledge as he had. Ibid.; Dewees v.

Manhattan Ins. Co , 6 Vr. 36)6, 376. See

Equity, | 122.

68. The maxim that where one of two

innocent persons must sutler, he shall suf-

fer, who by his own acts occasioned the
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coiiCulenco. aiui loss, is not applicable, for

both acted with full knowledge of all the

facts. Ibid.

69. Nor would .sui'h ap))lication and par-

tition operate as an equital)le estoppel in

a court of law to debar the petitioner from
its recovery in an action of ejectment Den.
Richman v. Baldwin, 1 Zab. 395.

70. Where the defendant was an infant
during all the time in which the in)i:)rove-

nients were being made, no relief could be
had on the ground of acqviiescence.
Haggerty v. McCanna, 10 C. E. Gr. 48.

Supra, I 56.

71. In making street improvements,
where municipal officers exercise powers
not conferred by charter, they are in no
sense agents or representatives of property
owners, and the latter, by mere inaction

or silence, are not liable for improvements
so made. The doctrine of equitable es-

toppel has no place in a case where
usurped powers have been exercised by
municijjal officers, who, in so doing, were
contravening public i^olicy, as well as

known positive law. Schunim v. Seymour,
9 C. E. Gr. 144.

72. But where such officials are acting
within the terms of their delegated pow-
ers, although carelessly, negligently, or in

culpable betrayal of their trust, they are

the agents of those whose property is

liable to be charged, and if tfie latter ac-

quiesce in such conduct when open to

their view, they will not afterward be al-

lowed to set it up to the disadvantage of

innocent j^arties. Ibid.

72a. So, if the land owners stand by and
permit the city to pay tlie contractor for

making improvements grossly defective,

they can have no relief against such assess-

ments. Their inaction is a ground of es-
toppel, and by permitting the city to pay
the contract price, they have put it out of
the pow'er of the court to aft'ord relief. Lieb-

stein v. Newark, 9 C. E. Gr. 201 ; Dusenbury
V. Newark, 10 C. E. Gr. 295 ; Bond v. New-
ark, 4 C. E. Gr. 376, 385.

73. Although a township may have for

a number of years maintained a person
as a pauper, it will not thereby be estop-
ped from denying his legal settlement in
said township. Stillwater v. Green, 4 Hal.
59.

74. If the purchaser of goods, with full

knowledge of their condition, voluntarily
receive them from a ship, and pay the du-
ties on them, he cannot afterward set up
that such goods were not of a merchant-
able quality. Fitch v. Archibald, 5 Dutch.
160.

75. Where a railroad company agreed
with the ostensible owner for the right of
way, his wife, claiming under an unrecord-
ed deed, cannot deprive them of the use of
such property on the ground that the
agreement and license to enter thereon
was without authoritv, when she knew of

the entry and did not give them notice of
her ownership or repudiate the agreement
or license, and the company were guilty
of no negligence. Pickert v. Ridgefield
Park R.Ii.Co., 10 C. E. Gr. 316.

76 If a party stands by and permits an
officer acting in good faitli to pay money
by mistake to an execution creditor, who
is not entitled to it, such party should be
left to his legal remedy, and ought not to
invoke the summary aid of this court.
Sfebbins v. Walker, 2 Gr. 90.

77. A deed voidable by the grantor's
lunacy may be gratified by acts of acqui-
escence after the disability is removed

;

but the acts of confirmation to establish
the deed, must show, an intention to con-
firm it with knowledge of its character and
that it is voidable. Eaton v. Eaton, 8 Vr.
109.

78. After the removal of such disability,

it is not necessary for the statutory period
to ela^jse, which would bar a recovery. A
shorter time coupled with matters which "

prejudice the grantee, and place him so
that he cannot be put in statu quo, will pre-
vent the avoidance of the deed. Ibid, 119.

79. W^here a debtor, in the presence of
his wife makes representations of the
value of his property, which at the time,
and for several years, had been in his wife's

name by voluntary conveyance from him,
and another is thereby induced to suppose
tlie husband is the owner, and to bind
himself for the payment of the husband's
debts, the wife is estopped from setting up
her title against creditor. Carpenter v.

Carpenter, 10 C. E. Gr. 194, reversed, March
1876.

80. That a negro has remained free dur-
ing ten years from the time fixed by a pro-
mise that she should have her freedom
wdth the acquiescence of the person claim-
ing her, is sufficient to prove her entitled

to her freedom. State v. McDonald, C6xe
332.

81. After acquiescing in the acts of trus-
tees, it is too late foi- the cestim que trust to

call in question such actions in a court of
equitv. Miller v. Craig, 3 Stock. 176. Infra,

§ 89.
^

82. Thus where a party has slept over
his rights for more than twenty years, and
has been grossly negligent in not asserting

them he has recognized or acquiesced in

acts inconsistent with the existence of any
trust, and where his conduct has been such
as to involve innocent parties; as against
them the court will never execute the trust.

Dean v, Dean, 1 Stock. 425. See Peacock v.

Newbold, 3 Gr. Ch. 61 ; 1 Hal. Ch. 535.

83. A conveyance of a husband's prop-
erty to a wife, after consultation and with
the approbation of the husband's moth-
er, will not be set aside in favor of a judg-
ment confessed by the son to the mother
more than seven years after such convey-
ance, for claims alleged to have been in
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existence before the conveyance, but
which slie did not then mention. Brinker-
liotf V. Briukcrhof, 8 C. E. Gr. 477. See
Tcrhnnc v. CoUon, 2 Stock. 21.

S4. Where the question whether the
land beUmged to T. or to G. and T., de-
pended on tlie true running;- of the line of
a survey, T., by acquies(;in<:^ in a line af-

terward run, takiuL!,' a deed tVoni G. and T.
for \K\Yi of the tract, and selling his pre-
ein])tion right to the rest of it, clearly ad-
mitted that the latter lay within the tract

of tr. and T. Tomlin ads. Den. Cox, 4 llarr.

77. See 2\nvi)sni(i v. Johnson, Pen. 70(1.

85. Acquiescence by the plaintiff or
those under whom he claims for-a shorter
l)eriod than twenty years, is enough to in-

duce the refusal of an injunction. Haight
V. Proprietors, dr., 4 Wasli. C. C. 601.

87. Where a party purchases land at its

full value, and erects buildings thereon,
supposing it free from encumbrances,
equity will restrain the sale of the build-
ings by judgment creditors of the former
owner, who knew of their erection, and
had reason to believe that it was done un-
der a mistake, but by their silence and ac-

quiescence fraudulently encouraged liim
to go on and erect his buildings and tlien

issued an execution. De.llett v. Kemble, 8

C. E. Gr. 58. See Ross v. E. and S. R. R.
Co., IGr. Ch. 422, 434.

88. But such conduct will not estop a
party from enforcing execution upon a
judgment in which he purchased an inter-

est after tlie building was sufficieiitly ad-
vanced to secure the amount due thereon.
Silence would not operate as an estoppel
until he obtained an interest in the judg-
ment. S. C, 10 C. E. Gr. 66.

89. Tlie cestui que trust may acquiesce in

and confirm a sale by acts whicli will pi'e-

clude him from afterward calling the sale

in question. But no act will be held as an
act of confirmation by a court of equity,
unless it was done with a knowledge of
his legal and equitable riglits by the party
affected by it. It must be proved that he
knew the defects to give his act the
character of an act of confirmation. M^il-

ford V. Minch, 3 Stock. 17. Supra. ? 81.

90. Wliere no doubt would arise as to

the true location of a lot from tlie con-
struction of the grant, yet if the grantee,

by his acts in locating his lot, has fixed

his lines differently, and induced others

to act upon such erroneous location, he
will be bound thereby, and will by his

acquiescence be prevented from disputing
tlie boundaries thus fixed, aUhougli such
acquiescence be only for a year. Ibid.

;

Den. Haring v. Van Houten, 2 Zab. 62.

91. Where the covenantee in a contract
for the conveyance of land, permits a pur-

chaser to acquire title, take possession of
the premises, and pay the purchase money
Avithout an intimation of liis claim under
the covenant, or of his willingness to

accept the title, lie has no claim to relief
in e(]uity. Van Doren v. Robinson, 1 C. E.
Gr. 257.'

92. Acquiescence under a sale, for
twenty years, takes from a second mort-
gagee all eciuitv. Den. Low v. Goldtrau,
Coxe 272.

92a. The principle of estoppel does not
apply against the public authoriti(>> of a
city who stand by and make no objection
wdiilc a railroad com])any expend their
money in the construction of a railroad
upon the public highway. M. and E. R.
R. Co. V. Newark, 2 Stock. 353. See Ease-
ments, U 22. 23.

93. Nor does conforming with the re-

quirements of the common council, or of
their agents, in respect to keeping the
track, show an acquiescence in the legal
right of the company to such highway.
/6m/. 366, 367.

94. Where the defendants and their an-
cestor submitted to the diversion of a
stream from its ancient channel less than
twenty years, the ancestor having been
silent when the mill run by said stream
was purchased at sheriff's sale by L., and
also at the time of the several mesne con-
veyances under which the plaintiff' claims,
and his omission to reclaim the water after

one of the former mill owners refused to

pay rent for such diversion, do not amount
to an estoppel against tlie defendants, there
being no evidence that the ancestor knew
of the sales until after thev had occurred.
Campbell v. Smith, 3 Hal. 139, 152.

See Attorxey and Solicitor, I 26,

Banks, § 2, Boundary, I 24, Ill(ff), Cer-
tiorari, § 98, 279, Corporations, U 117,

216, Dedication; U 6. 13, III, Divorce, §

129, Eminent Domain, § 212, Equity, U
66, 251, 428. 459.

(2) Acts and admissions.

(i) Of the parties themselves.

95. In assumpsit against a railroad com-
pany to recover overcharges on certain

packages, the company is estopped from
showing that sucli packages, alleged to

have been overcharged, could have been
charged at a higher rate, or that they were
all, or in part, express matter and not fully

charged as such, or that by small packages
the company could have charged more,
where such packages had been habitually

estimated by the company's agents by
weight, on the basis of ordinary freight,

without anv pretence of mistake. McGregor
V. E. R. R. Co., 6 Vr. 89, 111. See Common
Carriers, ^| 45, 46.

96. When a mortgagor, entitled to have
the tax a.ssessed against and paid by him,

deducted from the interest, has paid the

interest in full as it became due, he cannot
afterwards claim anv deduction therefor
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from the arrears of interest. Keeney v.

Atwood, ICE. Gr. 35.

97. The settlement of an administra-
tor's account in the orphans court will

not estop the trustee of the devisee from
recovering the value of the growing crops
on premises devised. Budd v. Hiler, 3
Dutch. 43.

9S. A court of equity will not aid one
against another who has been misled to

liis prejudice, by the conduct of the former.
Brinkerhqff'x. Brinkerhoff, 8 C. E. Gr. 477 ;

Morris Canal Co. v. Lewis, 1 Beas. 323.

99. Where the defendant offered to pay
interest which the complainant refused,

such refusal is an excuse for not making
the tender, and estops liim from taking
advantage of non-i")ayment according to

the terms of the mortgage. Thome v.

Mosher, 5 C. E. Gr. 258.

100. Because a railroad company con-
tinued to run cars for a numljer of years
over the road, as constructed by the Somer-
villc and Elizabethtown railroad company,
did not estop them from widening a part
of the road, on the ground that they had
treated it as completed. As it did not
appear that they had ever before exer-
cised their right to widen this road, it

could not be said that they had exhavisted
the power for this purpose conferred upon
them. This case distinguished from The
Morris and Essex Railroad Co. v. Central

Railroad Co., 2 Vr. 206, Childs v. C. R. R.
Co., 4 Vr. 324,

101. An undue concealment of a fact to
the prejudice of another, which one party
is bound in conscience and duty to disclose
to the other, and in respect to which he
cannot innocently be silent, constitutes a
fraud against whicli equity will relieve.

Nicholson v. Janeway, 1 C. E. Gr. 285.

102. Where a debtor wilfully admits a
greater liability than actually exists, or
conceals the equity or defence on which
he subsequently relies, such concealment
or admission will be absolutely conclusive
in favor of an assignee, if acted on by him
in accepting the assignment. Diercks v.

Kennedy, 1 C. E. Gr. 210.

103. A capias ad respondendum returnable
in vacation is void, and the defendant is

not estopped from moving to set it aside
at the next term, because through abund-
ant caution he gave bail to the sheriff", hied
bail to the action, and pleaded to the
declaration. Leigh v. Alpaugh, 4 Zab. 629.

104. Where a mortgagor procures a
mortgage to l>e assigned agreeing to let

part of it stand as security for indebtedness
already incurred with the assignee, the
delivery of the mortgage so assigned, gives
it a new vitality, and in equity the mort-
gagor will be estopped from denying it

entitled to the effect his own act was in-

tended to give to it. Hoy v. Bramhall, 4 C.

E, Gr, 563.

105. The widow as administratrix of her

husband, by selling and conveying his
lands for the payment of his debts, under
a decree of the orphans court, is not there-
by estopped from claiming her dower
therein, although it is not reserved or ex-
cepted in her deed to the ptircliaser, at
such sale. Nor is her silence as to her
right of dower, at the ti)ne of sale, evi-

dence of fraud, or a concealment of a
secret incumbrance, by which she forfeits

her dower. She is under no obligation to

proclaim at such sale lier right to dower
in the propertv. Sip> v. Laichack, 2 Harr.
442.

106. Where the original mortgagee re-

leased the premises in question, of which
his assignee had notice, and the assignee
obtains a decree for the sale of the whole
tract originally covered by the mortgage,
but before the sale disclaims all right to

the part released, the purchaser at sheriff''s

sale, who knew of the release and the com-
plainant's claim thereunder, will not be
permitted to recover such portion, al-

though the complainants suffered a decree
pro con. under the foreclosure proceedings.
Pierson v. Ryerson, 1 McCart. 181.

107. Where any one has done an act or
made a statement Avhich it .would be a
fraud on his part to controvert or impair,

and sucli act or statement has so influ-

enced another that he lias acted upon it,

the party making it will be estopped and
cut off" from the power of retraction. Mar-
tin V. Righter, 2 Stock. 510. Infra, § 151.

108. it must appear first, that he has
done some act or made some admission
inconsistent with liis claim; next, tliat

the other party has acted on such conduct
or admission ;" and then, that such party

will be injured by allowing such conduct
or admission to be withdrawn. Ibid. 526

;

Den. V, Baldwin, 1 Zab 395, 403.

109. A prosecutor will not be allowed to

dispute, on certiorari, the validity of an or-

dinance to open a street, which was ob-

tained by his aid, and in which others are

largely interested and have incurred ex-

pense on account of it. State, Moran v.

Hudson City, 5 Vr. 25.

110. A party is not estopped by his acts
or declarations from showing the truth,

luiless such acts or declarations were in-

tended to inffuence the conduct of an-

other, or he had reason to believe that

thev would influence the conduct of an-

other. Kuhl v, Jersey City, 8 C. E. Gr. 84.

See Banks, I 9.

111. A concealed defect or secret equity

arising from the conduct of those who pre-

viously ow-ned the property, of which the

purchaser had no notice, cannot be set

up against liim. Danbnry v. Robinson, 1

McCart. 213.

112. Where, at the instance of the de-

fendant, surveyors in laying out a road
varied from the route originally proposed,

he will not be permitted to complain of
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the conseiiuence of his own act. State v.

Woodward, 4 Hal. 21. 24. See Certiorari,
^ 210.

113. The complainants have recognized
the validity of the deeds by receiving the
consideration wliich paf^sed between the
parties. FriHa v. Dcnembc/yer, 1 Beas. 129,
131.

114. One cannot qnestion a conveyance
iis frau(hdent ayain.st liimselfasa creilitor,

who advised and counselled its execu-
tion, who drew the deed knowing it was
intended to answer a fraudulent purpose,
and as a master of this court took its ac-
knowledgement. Smith v. Eapy, 1 Stock.
100. See Equity, § 2tJ3.

115. A claim for rent due the testator,

not having been mentioned in the inven-
tory, or the executors having settled their

account in the orphans court, and (jn the
credit side prayed allowance for it, as

not being collected, cannot conclude them
as against the debtor; they may still re-

cover; and in case of recovery they are
liable, notwithstanding the account, to

those beneticiallv interested. Conover v.

Conover, Sax. 404.*^

116. The court will not enjoin where the
conduct of the party asking its interference
lias been such as to make it fraudulent
and against good faith to interrupt the work
which he asks to be stopped. Carson v.

Coleman, 3 Stock. 106.

117. A sherifi' is not, by a levy and
sale, estopped from denying the plaintiff's

title to the proceeds, nor from sliowing
that he had levied on, and sold by mistake
under plaintifi^'s execution, property not
liable to such seizure and sale. Hopkins v.

Chandler, 2 Harr. 299 ; Harris v. Kirkpat-
rick, 6 Vr. 392 ; Lomerson v. Hoffman, 1

Dutcli. 625; Browning \. Flanigin, 2 Zab.
567. See Constable, | 51, Sheriff.

118. Ill ordinary cases, where property
seized by asherift", is claimed by a stranger,

who stands by and permits it to be sold,
|

his application to have the money will

not be entertained by the court. Ibid. 303.

119. If, in consequence of the husband's
assent to his wife making a will rights are
acquired by other parties to property dis-

|

posed of by her will, it seems he will not

,

be permitted to retract his assent and op-
'

pose the probate. Van Winkle v. Schoon-
maker, 2 McCart. 384. !

121. The defendant having acted as
\

guardian, and accounted in that capacity, ;

cannot deny collaterally tliat he Avas law'-

fullv appointed. Shepherd v. Newkirk, 1

Zab. 302.

122. After partition of partnership prop-
erty where the complainant took posses-
sion of the part assigned him, converted
the personalty to his own use, placed on
file a deed for property included in liis

share, held in severalty the land conveyed
to him, surveyed it, cut off timber, erected
buildings thereon, received and appropri-

ated the rents and profits, conveyed in fee
a part of the land with covenants of title,
with a recital that his title was derived
from the defendant, he will not be permit-
ted to repuiliate tiie vali(hlv of the parti-
tion. Doughty v. DotujUty, .3 Hal. Ch. 643
650, Grrrn, C. J. ; S. C. Id. 227.

123. When it satisfactorily api)ears that
the executor had actually paid the widow
one-third of the whole" j.roceeds of the
farm with the express assent of the
other legatees, in pursuance of an equit-
able arrangement by which controversies
ab(jut the estate were settled and litigation
avoided, it is clear that the legatee by
whose consent such arrangement was
made, eamiot, on exceptions to the ac-
count of the executors, object to his bein*'
allowed for sucli pavment. Pursd v. Pur-
sel, 1 McCart. 514.

124. Where title deeds convey a tract of
land embracing a water power, without
specifying the extent of that power, in
a suit brought for injury caused by using
such water power, it is competent for the
plaintifi' to show, to what extent the right
was claimed and exercised l)y a former
owner and occupant of the land, and for
that purpose the admissions of such
former owner, as to the extent which he
claimed and occupied the right areadmi.s-
sible against his successor, or grantee.
Ten Eyck v. Runk, 2 Dutch, 513. See Fer-
guson V. Reeve, 1 Harr. 193. 194. Bouxdary,
^ 66, ConveyANXE, § 204, Ease.ment, U 49,
51, 91, Evidence, 11(6).

124a. Persons who have for years ac-
quiesced in a line as separating their
shore rights, are bound by such acknow-
ledgment and acquiesence. Stockham v.

Browning, 3 C. E. Gr. 390, 396.
125. If the owner of chattels stands by

and without objecting sees them sold un-
der an execution, she is estopped from
claiming them as against the purchiiser.
Sordine v. Combs, 3 Gr. 412.

120. A petition to city authorities to
curb and pave a street will not estop the
petitioner from showing, in an action for
trespa.ss, that such curbing and paving
was done outside of the boundaries of the
street, neither the petitioner nor those un-
der whom he claimed having had notice
that the city was proceeding according to
a survey which changed the boundaries of
such street. Quinn v. Paterson, 3 Dutch.
35, per Elmer, J. See Equity*, I 308.

127. If under section four of ".\n act
concerning evidence" {Rev. p. 378), the
defendant is sued in a representative ca-

pacity, and both complainant and defend-
ant ofter themselves as witnesses in their
own behalf, the defendant by omitting to

move to suppress such testimony and by
relying on his own deposition at the
hearing is estopped from excluding that

of the complainant. Walker v. Hill, 7 C.

E. Gr. 515, affirming S. C. 6 C. E. Gr. 191.
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128. That a partner having the option to

renew a lease and continue a partnership

after its expiration, may liave talked and
acted as if he intended to do so, will not

bind him to renew it if he made no con-

tract to that effect. Phillips v. Reeder, 3 C.

E. Gr. 95.

See Account, | 3, Actions, § 79, Agency,
IV, Alteration and Cancellation. |§ 16,

29. Arbitration, \\ 6, 61, Assignment for
Benefit of Creditors, ?§ 27, 70, 74. Bail-
ment, 'i 2. Bills a:n"d Notes, § 27, Bound-
ary, Ill(a), kl 65-67, Contracts, § 76, 85,

Conveyance, | 204, Corporations, I 123,

Debtor and Creditor, § 11, Equity, W 469,

880, 1414.

(ii) Of their agents.

131. If the money were not paid over by
tlie agent to the mortgagor, and he de-

signed to look to the mortgagee, he should
have given notice of such intention. By
failing to do so, and perniitting the settle-

ment to be made, he is estopped from
making anv claim against the mortgagee.
Kirpatrick v. Winans, 1 C. E. Gr. 409.

132. Where a person without authority
acts as agent for the sale of lands, and the
grantee enters into possession and makes
valiiable improvements, the owner's acts
of ratification, upon which the grantee
relies, must have been to his prejudice.

Boughaday v. Croivell. 3 Stock. 201.

133. A partj- who acts as the agent of

another in the sale of land, and receives

the purchase money therefor as such
agent, is estopped from questioning the
title of his principal to the premises, or to

the proceeds of sale. Von Harter v. Sp^n-
geman, 2 C. E. Gr. 185. See Agency, § 45.

134. Where a landowner executed a deed
for land taken by a railroad company, hav-
ing been first assured by the agent and
attorney of the company that his rights to

a bridge over the road would not be affect-

ed by tlie instrument. Held, that notwith-
standing the agents were bound by a con-
tract to procure the right of way over such
land, their representations are to be regard-
ed as made by the company, and that the
company are estoppM from setting up a
deed in bar of the recovery of the money
expended by the landowner in building the
bridge. jSI. and E. R. R. Co. v. Green, 2
McCart. 470.

135. If the real owner of a note permits
another to deal with, and claim it as his

own, and conceal the fact of his agency,
the declarations of such agent may be
ofiered in evidence by one to whom they
were made, who has acted upon them.
The principal in such case is estopped
from denying the power of the agent to

make the admissions. Reed v. Vandeve, 3
Dutch. 352.

136. Payments made to an agent on ac-

count of principal and interest of a bond,
allowed the debtor, the action of the cred-
itor estopping him from denying the
agency, and relieving the debtor from .see-

ing to it tliat the agent had po.ssession of
the securities when the payments were
made. Haines v. Pohhnan, 10 C. E. Gr. 179.

See Agency, ? 28.

137. When a policy of insurance con-
tains an expi-ess limitation upon the pow-
er of agents, an agent has no legal right
to contract as against the comi:)any, with
a policy holder, so as to change the terms
of .the policy, or dispense with the per-
formance of any part of the considera-
tion, either by parol or in writing; and
such policy holder is estopped by accept-
ing tlie policy from setting up powers in

the agent at the time in opposition to lim-
itations and conditions in the policy. Ca-
toir v. Am. Life Ins. Co.. 4 Vr. 487. See
Baseh v. Humboldt Ins. Co., 6 Vr. 429.

138. These limitations are presumed to

continue. In the face of a distinct written
expression of a want of power in the
agent, the party seeking to recover on such
policy has no right to infer the subsequent
existence of such power l>y any uncertain
signs. There must be evidence to justify

the belief that the company, by direct au-
thority, enlarged the powers of the agent
bej'ond what they were as restricted in the
policy, tlnat they knowingly permitted him
to act for them beyond the scope of said
powers. Ibid.

See Actions, I 59, Agency, §| 35, 68, Al-
teration, I 8, Equity, II(^).

(3) Adopting construction.

140. Where the complainant becomes a
stockholder, aids in the organization of a
company for preparing paint-stone for

market, by his own acts, and by encourag-
ing others to expend their money to make
the property valuable, he gives a construc-
tion to a grant of mining rights, when the
contention is whether such paint-stone
pa.ssed bv the terms of the grant. Hartuell

V. Camman, 2 Stock. 128, 138.

See Contracts, U 69, 70, 123, 148, 149,

Equity, § 542.

(4) Agreements.

141. After an agreement to pay a debt
as valid and subsisting, its legality and
justice cannot be denied, without strong
and substantial evidence to support such
denial. Blight v. Ashley, Pet. C. C. 15.

142. Where a party has entered into an
express covenant to pay money to A., he
will not be permitted to say that A. has no
right to sue for it. Johnson v. Applegate,

Coxe 233. See Contracts, |^ 235, 236.

143. Wliere the purchase at the sheriff's
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sale was inado at the request, or with tlie

consent of defendant in execution, and for

his henelit, uihhi an exjiress agreement,
that he should he at hl)erty to re(h'eni. and
complainant was to hold such interest

untler the sheriil's deed as would indem-
nity him for the luoney advanced, the one
intending to give, and tlie other to receive,

a valid security, although it turns out to he
insuHicient in law. yet the purchaser has,

in equity, a vested lien on the property for

tlie amount of his demand, and the defeiul-

ant is estopped from coming into this court
and setting up any defect in the title. Vcm-
ness v. Variness, Sax. 248.

144. The conveyance in such case is to

be considered as the act of the defendant
himself, and he shall not be permitted to

impugn it; as between himself and the
purchaser he is precluded. Ibid.

146. If a contract, for the sale of land is

silent as to the kind of funds in which
payment is to be made, and the vendor by
her conversation at the time of executing
the contract justifies a belief on the part of
the vendee, that specie will not be de-
manded, this is sutticient excuse for the
vendee, not tendering specie on the day
specified for payment. Pickle v. Auhle, 3
Gr. Ch. 315.

147. Nor will the right of the vendee to

a specific performance be defeated bj^ his

promise to accept a lease from the vendor,
under the impression that his right to de-
mand a deed was lost by the conduct of the
vendor in demanding specie, and his

inability to pay it. Ibid.

148. Upon an application to cancel a

judgment in this court, on the ground that
certain bonds, to which the defendants
alleged the judgment was collateral, had
been paid and satisfied by the acceptance
of other bonds of a like amount, the court
will not interfere where it appears that the
original bonds were collateral to the judg-
ment, and that the new bonds were, by
agreement, substitutions for those first

given. By such agreement, the defend-
ants are estopped from denying that the
judgment was merely collateral. Coulter

V. Kaighn, 1 Vr. 98.

149. Parties in executing a contract have
the right to depart from its tei'ms. And
if they do so, and by consent accept some-
thing different in the execution of the

contract, they are bound by the accept-

ance, and cannot look back to the con-
tract. Onderdonk v. Gray, 4 C. E. Gr. 65.

150. Although a written contract cannot,
either at law or in equity, be waived or

discharged by parol, yet, when one party,

by a parol waiver or discharge, induces
the other to enter into engagements incon-

sistent with its performance, the remedy
by specific performance will be barred;
but for that purpose the waiver must be
explicit, and clearly proved. Huffman v.

Hummer, 3 C. E. Gr. 83.

See Ain-RKNTicr:, ? 14, Bii.i.s and Notks,
? 108. Condition, 'i 20, Contr.\cts, ^^ <)9,

204, Dkbtou and Crkditor,
'i 63, Eji:(T-

MKNT, 2' 155, P].\IINENT DoMAIN, g^ 210, 211.

(5) Declaratiotin.

151. The declaration of a garnishee in

attachment that he owed the defendant a
certain sum of money, acting upon wliich
the plaintiff commenced the proceedings
in attachment, does not estop the gar-
nishee from proving that he was not in-

debted to the defenchiiit when the attach-
ment was issued. P/rillipsbirrt/h Bunk v.

Fulmer, 2 Vr. 52.

152. Query. How far a declaration that
a decree was satisfied, will hind a party
as to one who upon the faith of it has ad-
vanced monev. Terhune v. Colton, 2 Stock.
22.

152fl. If issue be taken on a plea charg-
ing fraud, and the defendant prove actual
fraud, as declarations by the plaintirt' to

the defendants tending to mislead them
respecting the defaults of their ])rincipal,

or a concealment of his delinquencies, by
which they were prevented from averting
the evil, or saving themselves, the plaintiff

will be estopped from holding the defend-
ants liable as sureties. Postmaster General
V. U.itick, 4 Wash. 0. C. 347, 348. See Sure-
ties.

See Bills and Xotes, ? 175, Boundary,
B 65-67, Debtor and Creditor, § 63,

Equity, U 305, 306, 474, 475.

(h) Delay.

153. Mere delay in prosecuting a claim
for a debt again.sl a voluntary grantee of

the debtor, is no ground of equitable estop-

pel against an antecedent creditor, in seek-

ing to reach the property in the hands of

the grantee. Annin v. Annin, 9 C. E. Gr.

185.

154. Where the plaintiff" stands by long
after the execution of the deed, while the

defendant was in possession he will be
estopped, although there was an erasure

of the name of one of the defendant's

grantors. Den. Gaston v. Mason, Coxe 10,

11.

157. The act relative to sales of land
under a public statute, or by virtue of any
judicial proceeding, approved March 27th,

1874 (iJev. Sale of Land, ? 15), does not en-

title a party, merely because his land has

been sold, to take advantage by certiorari,

or of those objections to municipal proceed-

ings which, because of his laches, and the

consequent expenditure of public moneys
for his benefit, he ought, in equity and
sound policy, be estopped from setting up.

State, Spear\. Perth Amboy, 9 Vr. 425.

See Actions, ^ 62, Alteration ^ 14, Bills
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AND Notes, g 100, Boxds, ? G9, Canals, U 5,

G, Ckrtiorari, ? 97, Contracts, ^ 69. Con-
VEYANCK, ? 181, Divorce, § 1-iO, Ejectment,
? 29, Equity, B 173, 1009.

(()) Pleadings.

1()0. The dcfcndiints tendering the plea

as a plea of title, are not thereby estopped
from denying that it was such i)lea, unless

on the ground of wilful misrepresentation

by defendants, on which the plaintiff was
induced to act to his injury. Yawger v.

Manning, 1 Vr. 183.

IGl. it is not such wilful misrepre-
sentation where the defendants plead
that there was a road across the locus in

quo to which they had a title in common
with all other citizens of the state, and that

they entered within the limits of this road.

Ibid.

162. So far as appears, the taking of this

plaa as a plea of title was a mistake of
law by the plaintiff, as well as the defend-

ants and the justice. Ibid., 185.

See Evidence, II(o).

(7 ) Misrepresentations.

163. A cestui que trust, when competent
to judge of his own interest, is estopped
from complaining of acts as breaches of
trust, which were occasioned by his own
neglect or misrepresentations. Vreeland v.

Van Horn, 2 C. E. Gr. 137.

164. ^A'here the holder of a promissorj'
note, made by Y. M. ct C. was induced to

surrender it, and take therefor a note of
V.'s alone, upon the strength of a repre-
sentation made by Y. that" he had $3000
worth of stock in a certain bank, and could
get the note discounted for him, when Y.
was not, in fact, the owner of the stock,
and M., one of the joint debtors upon tlie

surrendered note, and the true owner of
the stock, was present, and acquiesced in

Y.'s representation, and in eflfect reiterated

it, M. is estopped from asserting his own
title to the stock, as against the holder of
the note. Mattison v. Young, 9 C. E. Gr.

535, affirming, 8 C. E. Gr. 325.

165. It is a general rule in equity, that
when a person has rights in property,
and knowing those rights, without disclos-

ing his title, sees another person take a
mortgage upon such property, he shall

not be allowed afterwards to set up his
title to defeat the mortgage. The same'
principle applies to other transactions.
Crawford v. Bertholf, Sax. 460.

166. Tiie cases under this head of equity,
all go on the ground of misrepresentation
or fraudulent concealment, whereby an
innocent person is induced to do Avhat he
otherwise would not do. Ibid.

167. It is of no importance whether re-

presentations were made in e.xpress lan-

guage to the person himself, or implied
from the open and general conduct of the
party. In such cases the party is estopped,
on grounds of iniblic policy and good
faith, from reptidiating his own represen-
tations. Coil V. Wallace, 4 Zab. 291, 313.

167(1. If the obligor mislead the assignee,
or give assurance of payment notwith-
standing the existence of the suit for the
premises, he has waived his equitable right
to withhold the money until the suits are
determined. Jaques v. Esler, 3 Gr. Ch. 461.

168. A landlord is not deprived of his

right to recover rent by a disclaimer of
his relation as landlord, made under a
misapprehension of his rights, where the
misrepresentation has not been acted upon
by the tenant, or operated in anywise to

his prejudice. CJiumhers v. Ross, 1 Dutch.
293.

169. Where an illegal reservation was
made by the mortgagee, and the mort-
gagee afterward effected a new loan by the
assignment of the mortgagee, represent-
ing it to be good, he is precluded from
setting up the original usur\' against the
assignee and those claiming under him.
Murray v. -Elston, 8 C. E. Gr. 126.

See Agency, | 68, Equity, | 473.

(9) Ratification.

170. An estoppel in favor of the grantee
of a life tenant against infants in whom is

vested the title to the remainder, can only
arise where such infants ratify the convey-
ance after attaining their majority. Tan-
tuni v. Coleman, 11 C. E. Gr. 128.

171. The money received from the sale

must have been re-invested for the infimt's

benefit, and he, with knowledge of the
facts, after becoming of age, must have
taken advantage of the property thus sub-
stituted. Ibid.

172. The cestui que trust maj' acquiesce
in and confirm the trustee's sale b^' which
the trustee became purchaser, by acts

whicli will jDreclude him from calling it in

cpiestion. But no act will be held as an
act of confirmation by a court of equity,

unless it was done with a knowledge of his

real and equitable rights by the party
whose rights are affected thereby. It

must be proved that he knew the defects

of the title in order to give to his act the
character of a confirmation. Mulford v.

Minch, 3 Stock. 17.

See Agency, 1(5), Conveyance, ^ 12,

Corporations, I 216.

(10) Receipts, &c.

173. A mortgagor conveying the pre-
mises procured and delivered to the vendee
a receipt from the mortgagee showing that

the interest on the mortgage was paid to
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time of sale. The vendee nfterwards sold
the premises, stating- that the interest Avas

paid as above, bnt subseiinently re-deliver-

ed the receipt to his vendor, who gave it up
to the mortgagee. Held, that the interest

could not be retujvered against .the second
vendee. Moore v. Vail, 2 Beas. 295.

See Accoun, A(!i:xcy, I 40, Ai/rERATioN,
^ 12, Bills and Notks, '0. 88, 113,155. Bonds,

'i 68, Bounty, ^<! 14, 26, Canals, U !>, 14, 10.

EVIDENCK, Vlll(t).

EVIDENCE.

I. Matters Judicially Noticed.

II. Admissions and Declarations.

(a) By pleading and practice.

{b) By the parties to the suit.

(c) By partners, co-tresjmssers, &c.
{d) By former owners.

(
e

)

By agents.

(./') By witnesses.

{g) By H'itne,is on a fortner trial.

[h) By a testator.

(i) Dying declarafiohs.

III. Hearsay.

(a) On questions of pedigree.

(6) In other cases.

IV. Ees Gest.ic.

V. Presumptions.

(rt) As to persons.

(6) As to legal proceedings.

(c) As to title and jwssession.

{d) As to fraud.
(e) As to usury.

(/) In other cases.

VI. Burden op Proof.

VII. Public Documents.

[a] Writs and returns.

[b] Judgments and transcripts.

[c] Records.

[d] Official certificates.

[e] Exemplifications.

VIII. Private Documents.

(a) Deeds.
(b) Mortqages.
(c) Wills.

(d) Accounts.
(e) Receipts.

(/) Letter.^.

[g] Other writings.

IX. Parol to Vary Written.

(a) General rules,

{b) The application.

(1) To instruments under seal.

(2) To other writings.

31

X. Best and SKcoNo.vitv Evidence.

(a) Production of the best.

(b) Notice to produce.
(c) Proof of loss or destruction.

(d) Good secondary evidence.

XI. Inspection before Trial.

XII. Production and Admission.

(a) Admission in general.
(b) Inspedion.
((') Relevancy.
(d) Variance.

( e ) Stifficiency.

(/) Taken in another cause,

(g) Impounding documents.

XIII. Demurrer to Evidence.

XIV. Proof of Instruments.

(o) By subscribing witnesses.

(b) By proof of handwriting.

XV. Examinations de Bene Esse.

XVI. Commissions.

(«) Application.

{b) Issuing.

( c ) Execution and return.

[d) When depositions may be used.

XVII. Competency' of Witnesses.

(a) Interest.

(6) When cither is a party as execu-
tor, etc.

( c) Capacity,

{d) Infamy.
{e) Jurors, justices, &c.

(/) Objections to competency.

XVIII. Attendance of Witnesses.

(a) Process.

(b) Privilege.

(c) Recognizance.
(d) Fees.

XIX. Examination of Witnesses.

(a) By the adverse party before trial.

'(6) At the trial.

(1) Swearing.

(2) Direct examination.
(3) Cross-examination.

(4) Re-examination.
(5) Opinion and expert testi-

mony.
(6) Competency of certain ques-

tions.
(i) Disgracing,
di) Misleading,
(iii) Privileged communications.

(7) Credibility.
(f) Who I'nay impeach.
(u) How impeached,

(iii; Reconciling testimony.
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Matters Judicially Noticed'.—Admissions and Declarations.

I. Matters Jcdictaixv Noticed.

1. The court will notice tlic constitution
of another state. Curtis v. Martin, Pen. 399,

iOo, Pennington, J.

2. And, cities of its own state, chartered
or established bv prescription. Den. State

V. Helnu's, Pen.'lUoO.

3. It will not notice tlic appointment of

a justice of the peace, or his commis-
sion. State V. Hutch innon, 5 Hal. 242, 244;
but sec Constable, | 2.

4. It is not necessary to aver the value
of coins of the government ; they havea
value established by law, of wliich courts

will take notice. State v. Stimson, 4 Zab. 9.

Sec Crimes, § 60.

5. Courts will not e.v officio take notice

of foreign laws, and consequently they
must, when material, bo stated in plead-

ing. Campion v. Kille, 1 McCart. 229, 2

McCart. 476 ; Uhler v. Sernple, 5 C. E. Gr.

288; Ball v. FrankUnite Co., 3 Vr. 102, 104.

6. Nor, of a private act of the legisla-

ture of this state. Perdicaris ads. Trenton

Citii Bridge Co., 5 Dutch. 367 ; Black v. Del.

and Raritan Canal Co., 9 C. E. Gr. 455,480.

7. The charter of the city having been
declared a public act for the purpose of

judicial recognition, the supplement will

also be considered a public act for the

same purpose. Hawthorne v. Hoboken, 3
Vr. 172. I

8. Distances may be noticed, for the
purpose of fixing witnesses' fees. Ferguson
ads. State, 2 Vr. 289, 291.

9. And the use and occupation of streets

by horse-railroads. Jersey City and Bergen
Co. V. Jersey City and Hoboken Co., 5 C. E.
Gr. 61, 69.

10. Where a court has no jurisdiction,
it will dismiss the suit of its own motion,
although no ol>jection on that account has
been raised. Giffbrd v. Thorn, 3 Hal. Ch.
90.

11. Where an action of trespass quare
clausemfregit is brought in a justices court,

t

and title pleaded, and a suit for the same '

trespass lirought in this court thereupon,
'

although the suit in the coiu't below is not .

referred to in the pleadings, this court will

take notice of that fact upon the produc-
tion of the plea countersigned by the par-

ties, so as to enable them to award costs.

Van Pelt v. Phillipx. 4 Zab. 560.

12. The Morris Canal and Banking Com-
pany, in erecting the dam to raise the
water in Lake Hopatcong, have not ex-
ceeded their chartered powers, or used
them imnecessarily ; it Ijcing notorious,
that without the waters of Lake Hopatcong
their canal woidd be worthless. Southard
V. Morris Canal Co., Sax. 518.

13. It is proper and legal that the court
should notice the doctrine of the Prepara-
tive Meeting which is to superintend the
expenditure of this fund. Hendrickson v.

Decow, Sax. 577, 683.

14. The court may notice judicially an
estuary of the sea. Edwards v. Elliott, 21
Wall. 532.

See Attorney, | 21, Constable, i! 2,

Corporations, | 19.

IL Admissions and Declaration.s.

(a) By pleading aiid practice.

15. What the parties in i:)leading have
admitted, must stand for the truth in that
action, and as l)etween them. Schenck v.

Schenck. 5 Hal. 276 ; Thompson v. Harvey,
Pen. 894; Marsh v. Mitchell. 11 C. E. Gr.
497.

16. On bill to foreclose a mortgage by a
corporation, and a decree pro con. against
the corporation and some of the defend-
ants, an answer by the other defendants
admitting the execution in the manner set

forth in the bill of complaint precludes
all inquiry into the fact and manner of
execution. Van Hook v. Sonierville Co., 1

Hal. Ch. 633.

17. Testimony in disproof of a fact con-
fessed l»y the pleadings cannot be consid-
ered. Ecans v. Huffman, 1 Hal. Ch. 254.

18. The bill charges that the fourth of
the residue of the personal estate of H.
C. amovmted to $9289. The answer ad-
mits that this was the amount. The par-

ties are concluded, as to the amount by
the pleadings. The defendant is not per-

mitted to show that the fund exceeded the
sum specified. I^ippincott v. Ridgway, 3
Stock. 526.

19. Evidence is needless of facts ad-
mitted in the plea. Truax v. Truax, Pen.
166. See Bills and Notes, 'ii 138, 139.

20. Pleading the general issue in debt
on bond, admits plaintitt's probate. Bro-

kaiv V. Decker, Pen. 231; Reid v. Crawford,

Pen. 622; Gulick v. Van Arsdalen, Pen. 746.

See Account, || 12, 13, Certiorari, ^ 275,

CoNTR.vcTS, ?? 330, 331, Ejectment, § 28,

Equity, H 646, 755, 766, 915, 918, 925, 9«i4,

1163-1165. 1191, 1231, Error, U 59, 134,

Estoppel, § 127, Rules of Supreme Court,

I 55. Infra, | 440.

(b) By the parties to the suit.

21. Where an admission is made, the
whole of it nuist be taken together, un-
less the several parts thereof relate to dif-

ferent matters. Fo.c v. Lambson, 3 Hal.
275.

22. After an agreement is made, the de-

claration of one party, in the absence of

the other, touching the terms of that agree-

ment, is not competent evidence for the
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Admissions and Drclai-atious.

party making- the declaration. Il'/Aso// v.

Hillyer. Sax. 68.

23. What a party has saiil against his

interest, on one day, cannot he explained
hv dechirations made on a subsequent
day. BUght v. Ashlni, Pet. C. C. 15.

24. Unless such subsequent declarations

are a part of the rcn (/cst:v. Guild v. Allcr,

2 Harr. 310.

25. Declarations of a i)arty in his own
favor are not evidence. Woolston v. Kiug,
I'en. 1049; Sayre v.Sayre,2 Gr. 487, 493.

Inj'nt, § 71.

26. A party cannot give in evidence his
own reply to a statement made to him,
when that statement was introduced in

evidence by himself, although the other
party has cross-examined the witness there-

on.
' Cook V. State, 4 Zab. 843.

27. The declarations of a grantor that

he sold to a certain line and no further,

are admissible, although the deed from its

description would go beyond it. Lloyd v.

, Jan. 1822, Chancery.
28. Tlie acts or conduct of a party are

as conclusive against him as verbal admis-
sions. Voorhees v. Hendrickson, 5 Dutch.
101, 104. See Contract?, ? 149.

29. In trespass for assault and battery

the acts and declarations of the plaintiff

occurring more than three months before

the affray, are not admissible to show an
intention of wanton violence. Castner v.

Sliker, 4 Yr. 95, 507.

30. Xeither a plaintiff nor defendant in

execution can defeat the title of a party-

claiming under it, by their conduct or ad-

missions. Vandyke v. Bastedo, 3 Gr. 224.

31. A party may rely on an admission
of the defendant that a certain sum is due
on account, without producing his own
books containing such account. Bonnell
v. Mawha, 8 Vr. 198.

32. A conversation of deceased with a

third person, or acts of deceased Avhich

never came to the knowledge of the 2:)rison-

er, cannot be received in evidence. State

V. Zellera, 2 Hal. 220.

33. A statement made in the presence
of a party accused, affecting him, and
not contradicted by him, is admissible
against him, unless such statement w^as

maTle under circumstances which prevent-
ed.or rendered a reply improper. Donnelly
y. Stofe, 2 Dutch. 464, 601. J»yVo, | 399.

34. The acts of a party may be shown
to contradict his previous declarations.

Ortky y. Chadwick, 1 Vr. 35, 37.

35. In an action on a lien claim, the
declarations of the builder are competent
evidence to prove the contract under
which the materials were furnislied or the

work done ; and where the builder was
the owner of the premises at the time the

declarations were made, such declarations

are competent evidence to prove the con-

tract, and will bind the owner in a suit

where a subsequent owner is a party.

Edwanhw Drrrick.son. 4 Dutch. ']'.K'> Dutch.
468.

3(). The defendants may ask a witness
whether he had not heard the i)Iaintiff8,

or either of them, a(hnit that the de-
fendants had made payments upon cer-

tain bonds held l)y the said plaintifis

against the said defendants, or any tiling

to that ell'ect. SnnDneris v. Loder, 7 Hal.
104. See Cook v. Brinfer, 4 Harr. 73, 76.

37. The defendants may also ask a wit-

ness, "whether the i)lMiutill's. or cither of
them, had not acknowledged to him that
they liad received of the dei'cndants seve-
ral large sums of money, amounting to six

thousand dollars or thereabouts. "' /hid.

38 A party's admission as to possession,
is legal evidence in trespass. Parlaman v.

Parlaman, Pen. 268. See Boundary, I 66,

E.jecTiMi:nt, ^§ 138, 140.

39. The declaration of a judgment
creditor, that his judgment is confessed
to keep out of his money another creditor,

who is seeking to obtain judgment, and
that if such creditor had not sued, the
judgment would not have been confessed,

coupled with jjroof that the judgment
creditor is a man of no property, is insuf-

licient to overcome direct proof of the
consideration of the judgment. Edgar v.

Clevenger, 1 Gr. Ch. 258.

40. But not to prove the amount due on
a sealed bill, and its execution by the ad-
mission of the obligee, when the subscrib-
ing witness was present. Hogland v. Se-
bring, 1 South. 105.
' 41. A general acknowledgment that the
defendant is indebted, will not author-
ize the justice to enter judgment for a cer-

tain sum. Vanderveerx. Ingleton, 2 Hal. 140.

42. Nor would an admission by defend-
ant of the execution of a note, made to

the justice before the trial, authorize him
to enter judgment. Outcalt v. Rankin, 2
Gr. 33. See Bills and Xotes, 1 138.

43. Nor, upon inspection, on a note of
hand, ''with leave to enter judgment."
Wilkins v. Croft, Pen. 91.

44. The admission of a party made in

the progress of a trial before a justice of
the peace, may be proved on the trial of
the appeal by a witness below\ who heard
such admission. Heed v. Rocap, 4 Hal.
346 ; Ramsden v. Brydcn, 2 Vr. 27.

45. Parol proof of oral admissions of an
alleged trustee, is admissible, even after

his death, to establish a resulting trust, but
it must be convincing. Midmer v. Midmer.
11 C. E. Gr. 299, affirmed March, 187G.

Infra, | 507.

46. In trover, a plaintiff's admission
that the property claimed is a third per-

son's, may l)e proved on the trial. Glenn
v. Garrison, 2 Harr. 1.

47. The rejection of a witness who testi-

fied that the defendant said "his witness
knew nothing," is not error. Clark v. Mer-
shon, Pen. 70.
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48. Where it is shown that a party,

whose name appears on a printed hand-
bill, admitted that he had the hand-bill

printed, it is sufficient proof of the hand-
bill to allow its admission in evidence.

Dennis v. Van Voy, 2 Vr. 38. See Assump-
sit, ^K 79. Infra, I 428.

49. On an indictment for forging a deed,

as a link in the chain of title to a certain

tract of land, it is competent to prove that

shortly before the uttering, the defend-
ant said he claimed title to the tract

through a difl'erent document, and that he
was informed that there was no such doc-

ument in existence. West v. State, 2 Zab.

212.

50. The witnesses, by whom the defend-

ant endeavored to prove that he paid part

of the p\n-chase money for the property in

dispute, relied upon conversations had
Avith the complainants and upon declara-

tions they had made. Held, insufficient

because the evidence was not satisfactory,

and the conversations and declarations ad-

mitted of a different construction. Heyde
v. Elders, 2 Stock. 283.

51. Although not mentioned in an agree-

ment for the sale of land, it may be shown
by subsequent admissions of the vendee,
that the green grain in the ground was
reserved. Hendrickson v. Ivins, Sax. 562.

52. Where a mother, a married woman,
received money for her daughter, and de-
clared that certain lands, purchased by and
conveyed to herself for about the amount
so received, were purchased with that mo-
ney and for her daughter, the lands will be
decreed to be held in trust for the daughter.
Johnson v. Dougherty, 3 C. E. Gv. 400.

53. Declarations made by a father, after

the marriage of his daughter, that he in-

tended to pay her for her services, and also

made while she was rendering such ser-

vices, are evidence. Ridgicay v. English, 2

Zab. 409, 424. See Assumpsit, § 72.

54. In an action by a parent against a
clergyman to recover the penalty for mar-
rying his son under age, the parent's de-

clarations "that he had no objection to

the marriage," etc., are incompetent. Wyck-
offx.Boggs, 2 Hal. 138.

iio. Where a bill is filed to foreclose a
lost mortgage, the written acknowledgment
of the mortgagor that the mortgage is

still outstanding and unpaid, is good evi-

dence. Quick V. Lilly, 2 Gr. Ch. 255, 258.

50. The declarations of a debtor are not
evidence to defeat the title of a grantor,

under a deed alleged to be fraudulent.

Magniac v. Thompson, Bald. C. C. 344, 7

Pet. 348.

57. Where there is no proof of a testa-

tor signing a will, his acknowlegment is

sufficient. Aliter, when it is clear he did not
sign it. Matter of AIcElwaine, 3 C. E. Gr.

499 ; 3Iatter of Alpaugh, 8 C. E. Gr. 507.

58. A verbal admission of an infringe-
ment of a patent, and a promise to desist.

are strong circumstances against a defend-
ant on a motion for a preliminary injunc-

tion. Morse Co. v. Esterbrook Co., 3 Fisher's

Pat. Cases, 515.

See Advancement, l\ 1, 2, 12, Agency. §

5, Assumpsit. ^ 79, Bills and Notes, |^ 100,

138, 175, Breach of Promise, | 4, Con-
stable, § 53, Contracts, ^<! 51, 287, 288,

Conveyance, §§ 83. 194, 214, 244, Corpora-
tions, I 282, Crimes, {1 11, 12, 2-54-259, 271,

284, Debtor and Creditor, ^ 62, Dedica-
tion, ?| 38, 44. Divorce, U 89-99, Eject-
ment, § 155, Equity, '0. 616, 1227, 1548, Es-
toppel, III(6)(2)(i), I 146. Infra, U 127-

130, 345. 407, 443-445, 494, 537, 607, 620.

(c) By partners, co-trespassers, &c.

59. One man cannot be bound by the ad-
missions or declarations of another, un-
less such a relation is previously and by
other evidence proved to exist between
them, as will enable the one to involve the
other in liabilities. Faulkner v. Whitaker,

3 Gr. 438; Bunting ads. Allen, 3 Harr. 299;
Taylor v. Webster, July, 1876, Court of Errors.

See Agency', ? 67.

60. On a bill filed against C. and B. as

l^artners, the declarations of C. are not
admissible against B. to prove the partner-

ship. The declaration of one partner is

only admissible against the other, after the
fact of the partnership is established. Flan-
igin v. Champion, 1 Gr. Ch. 51.

61. The declarations of one partner,

made after the dissolution of the part-

nership, are not admissible to charge his

co-partner. Ibid. See Lyons v. Davis, 1

Yr. 301.

62. The admissions of one partner are

evidence against the others, in a suit

brought against all, for partnership liabil-

ities. Ruckman v. Decker, 8 C. E. Gr. 283.

63. An entry made in the books by one
partner during the partnership, will after

its termination be evidence against the

other, if the latter knew or had an oppor-

tunity of knowing of such entry. Dunnell

V. Henderson, 8 C. E. Gr. 174; Gulick v.

Gulick, 2 Gr. 578. See Debtor and Cred-
itor, 1 19.

64. If parties represent themselves to

be partners, they will be held liable as

such, although they really are not part-

ners. Mershon v. Hobensack, 2 Zab. 372.

65. Where a member of a firm draws
his note payable to A. an accommodation
endorser, who endorses it upon the repre-

sentation that it is to go to the benefit of

the firm, the admission of the drawer af-

terwards, and while the firm is in exist-

ence, is not evidence that the proceeds of

the note actually went to their use. Uhler

V. Browning, 4 Dutch. 79.

66. The acts and conduct of partners,

are good evidence in favor of strangers.

Princeton Co. v. Gulick, 1 Harr. 161.
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67. Where a deed was fraudulent, the
admissions of the parties to sliow such in-

tent, are evidence. Mulford v. Tunis, (l Vr.
256, 201. See Crimes, \ 15.

(58. The admissions of a defendant, a
joint-covenantor, may he given in evi-

dence in an action against him and liis

co-defendants, however small his interest

in the suhject matter of the covenant, un-
less fraud or collusion hetween him and
the party proving his admissions, are made
to appear. And evidence of the quantity
of his interest, is inadmissible in a contest
between the parties to ,the covenant; his

liability being co-extensive with that of
his co-defendants, whatever may be his

share in the joint concern. Walling v. Rose-
velt, 1 Harr. 4l.

69. The acknowledgement of a co-part-

ner, joint-debtor or co-trespassdr, (except
as to the mere fact of trespass), is good
evidence against all of them. Ibid.

70. The general rule admitting in evi-

dence the declarations of a party to the
record applies to all cases where the party
has any interest in the suit, whether
others ai'e joint parties on the same side

with him or not, however the interest

may appear and whatever may be its

relative amount. And in the absence of
fraud, if the parties have a joint interest in

the matter in suit, whether as plaintiffs or
defendants, an admission made bj- one is,

in general, evidence against all. Black v.

Lamb, 1 Beas. 108.

71. So, the declaration of a joint-owner
of a ship are admissible to prove that
sails bought by him were to be his own,
although used on the ship. Williams v.

Sheppard, 1 Gr. 76, 77.

72. Where a combination to perpetrate
a fraud is proved, evidence of a conversa-
tion with the parties, although all of them
maj" not have been present during the
whole of such conversation, is good against
all. Patton v. Freeman, Coxe il3.

See Bonds, ? 114, Contracts, ? 4, Crimes,

g§ 15, 253, L>EBTOR AND CREDITOR,
'i
19.

(d) By former owners.

73. The declarations of a moi'tgagee,
or his executrix, made after parting with
all interest in the mortgage, cannot affect

the rights of the assignee. Kinna v. Smith,
2 Gr. Ch. 14.

74. The acts of a mortgagor in assent-

ing to a decree pro con. upon the mortgage,
in declining to set up a defence, or even
in an express recognition of an usurious
mortgage as valid, after his title in the
mortgaged premises had been divested,

and vested in others, cannot affect the
rights of his alienees. Brolasky v. Miller,

1 Stock. 807.

75. Declarations of a mortgagee, since

deceased, are admissible to prove that a

deed al>solute on its face was intended <as

a mortgage. Siveet v. Parker, 7 C. K. Gr.
453, 45(;.

77. If the extent of flowage is fixed
by a deed, the admissions of a former
owner tliat he only claimetl and exercised
a lesser right, are not admissible against a
subse([uent owner. Ten Kijck v. Runk, 2
Dutch. 513. See Boundary, 'i 66, Estop-
pel, ^ 124.

78. Xo admission made by a grantor
after the conveyance of his estate, is evi-

dence against his grantee. Beeckman v.

Montgomery, 1 McCart. 106.

79. Where two parties claimed certain
grain from the same vendor, a bill of sale
with an acknowledgment of tlie receipt of
the price from one of them, is competent.
Westbrook v. Eager, 1 Harr. 81, 84. Boswell
V. Green, 1 Dutch. 390, 395.

80. A mere charge of collusion between
a tenant and a former tenant, will not le-

galize an acknowledgment by the latter,

that his tenancy expired on a certain day.
Ferguson v. Reeve, 1 Harr. 193.

81. A declaration by a master that his

slave shall be free after his death, amounts
to a manumission, or at least to a prom-
ise b}' which his representatives are bound.
Stcde V. Prall, Coxe 4. See State v. Frees,

Coxe 259.

See Conveyance, I 204, Ejectment, ? 143.

Supra, I 35. Infra, | 435.

(e) By agents.

82. In an action between A. and B. an
entrj' in B.'s books of account, signed by
C, since deceased, is not competent evi-

dence to prove that C. acknowledged that

he acted as B.'s agent. Fuller ads. Den.
Sa.rton, Spen. 61.

83. A verdict will not be set aside where
the acts of an agent were admitted in evi-

dence, before any proof of his being such
agent was given, provided such proof be
subsequently supj^lied. Bunting ads. Al-
len. 3 Harr. 299. See Blight v. Ashle}/. Pet.

C. C. 15, 22 ; Ayres v. Van Lieu, 2 South. 765.

84. The admissions or declarations of an
agent are admissible against his princi-

l^al only when they "constitute part of a
transaction within the scope of the
agent's power. Declarations or admis-
sions by an agent concerning a transaction

within the scope of his power, if made af-

ter or forming no part of the transaction,

are not admissible against his principal.

Rank v. Ten Ei/ck, 4 Zab. 756 ; Sussex Ins.

Co. v. Woodruff; 2 Dutch. 541; Westcott v.

Bradford, 4 Wash. C. C. 492. Infra, IV.
See Agency, § 64.

85. This rule excludes all statements of

such agent which, although relating to the

business of the principal, were not made
in execution of the agency. Ashmore v.

Pennsylvania Towing Co., 9 Vr. 13.
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86. Declarations made long after an
accident, by an engineer Avho liad charge
of a locomotive at the time of snch acci-

dent, are incompetent. Price v. X J. R.
R. Co., 2 Vr. 220, 240.

87. Where a father puts a .son in posses-

sion of certain good.s, he is bound by any
representations made by such son to credi-

tors who contract on the faith of the goods.
Beits V. Francis. 1 Vr. 152, 150.

88. Parol evidence of the declarations of

an auctioneer, contrary to the written

terms of sale, is not admissible ; but such
evidence as to the property intended to be
sold by him, is proper. Wright v. Deklyne,
Pet. C. C. 199.

Sec Agency, |^ 07, 68, Attorney, I 54,

Boundary, | 67, Bridges, ^ <>4, Corpora-
tions, I 291, Ejectment, ^ 138, Estoppel, 'i

135.

(f ) By witnesses.

89. If a witness is incompetent, because
a slave, his declarations even to show his
condition, cannot be received. Fox v.

Lambson, 3 Hal. 275.

90. If his interest is shown by his own
admission, he cannot be admitted by fur-

ther swearing that such interest has been
removed. Den. Ely v. Jones, Coxe 46.

91. Declarations of a witness cannot be
given in evidence, except in answer to

other declarations, inconsistent with what
he had previouslv sworn to. Wright v. De-
klyne, Pet. C. C. 199 : Tyrrel v. Woodbridge,
3 Dutch. 416.

92. A party cannot prove the declara-
tions of his own witness, contradicting his
testimony under oath at the trial. Brewer
V. Porch. 2 Harr. 377.

93. When the record of a will, together
with the affidavit at the time of probate,
is offered in evidence, it is competent for
the opposing party to show contradictory
statements made out of court I)y one of
the subscribing witnesses, who had joined
in such affidavit. Otterson v. Hoff'ord, 7 Vr.
129.

94. If a witness attests a note of an al-

teration in a deed, it is sufficient evidence
of the a.ssent of tlie grantor to such altera-
tion, and cannot be disproved merely by
the verbal or written statements of such
witness, since deceased, although such
statements are admissilde. Reformed Dutch
Church V. Ten Eyck, 1 Dutch. 40.

95. A witness inay testify as to what he
thought of a testators sanity at the time
the will was made, but not as to what he
had declared on the subject to other per-
sons. Harnson v. Rowan, 3 Wash. C. C.

580.

See Conveyance, ? 101. Ejectment, ? 139,
Wills.

(g) By a witness on a former trial.

96. Upon the second trial of a cause, it

is sufficient to prove the substance of
what was sworn to on a former trial by a
witness, since deceased. Sloan v. Somers,
Spen. 66; Rarnsny v. Dumars, 4 Harr. 66.

97. Query. Whether it can be proved by
a person not sworn on the former trial.

Johnson v. Pennington, 3 Gr. 188. Infra, ?

7366.

98. On the ti'ial of an appeal, that a ma-
terial witness sworn below, had left the
state, and could not be found, or his resi-

dence ascertained, will not legalize proof
of Avhat he had sworn to before the justice.

Berney v. Mitchell, 5 Vr. 337.

99. If the court admits parol evidence
of what a witness testified on a former
trial, (where the question whether the
examination of such witness had been
reduced to writing was disputed), the ad-
verse party may show by parol that con-
flicting statements were made by the wit-

ness. Tyrrel v. Woodbridge, 3 Dutch. 416.

See Attorney, | 44, Equity, Y{h){o),
Error, ? 25.

(h) By a testator.

100. Parol evidence of the declarations

of a testator, at the time of making his

will, as to his meaning and intention, or of

the instructions given to the scrivener
who drew the will, or of the scrivener's

understanding of those instructions, is

clearlv incompetent. Yard v. Carman, Pen.
936; Vernon v. Marsh, 2 Gr. Ch. 502; Leigh
V. Savidffe, 1 ^NlcCart. 124 : Jjynch v. Clem-

ents, 9 C. E. Gr. 431, 437 ; Stevens v. Van-
cleve, 4 Wash. C. C. 262 ; Jones v. Jones, 2
Beas. 236; Evans v. Hooper, 2 Gr. Ch. 204,

205.

101. The conduct and declarations of

the testator, both before and after he exe-

cuted the will, are comj^etent evidence to

show his want of capacity at the time the
will was executed where the issue is upon
the sanity of the testa4:or ; but conduct and
declarations of the testator after the will is

made, manifesting ignorance of the exist-

ence of the will, are not competent to show
that the testator had never made the will.

Boylan ads. Meeker, 4 Dutch- 274.

102. The presumption that a will found
cancelled after testator's death, was can-
celled intentionally, is not overcome by
his declaring, to a person attending him
in his last sickness, and eight or ten days
before his death, in answer to an inquiry
put to him l)y such person, that the will

was in his desk, and that it was all right.

Smock V. Smock, 3 Stock. 156 ; Matter of
J^Tiite, 10 C. E. Gr. 501

.

103. Parol evidence of a testator's decla-

rations, is not admissil)le to show an inten-
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tion to charge legacies on land. Massaker
V. Masmker, 2 Beas. 2G4.

104. A statement made Ity a testator, es-

timating the amount of his estate with
reference to his will and tlie disposition of
it therein made, is inadmissil)lo to show at

what rate interest should be charged
against the estate U]iuii a legacy given hy
the will. Fowl'')- \\_ Colt, 10 C. E. Gr. 202,

affirmed, March, IS/ 6.

105. Declarations of testator, of his inten-
tions respecting his will, are evidence on
the question of capacity and fraud. Dok
V. Van Cleve, 2 South. oS'.l, iVA, (a) ; Turner
V. Hand, 3 Wall. ,lr. 88; Pancoasf v. Graham,
2 McCart. 295 ; Boijhm v. Meeker, 2 McCart.
310 ; Matter of Vanderveer, 5 C. E. Gr. 4G3,

modified, 6 C. E. Gr. 5(jl : Day v. Daii, 2
Gr. Ch. 549.

106. In an action hrouglit by an e.xecu-

tor to recover rents of a person who had
been a numher of years in possession, pa-
rol evidence of the declarations of the tes-

tator that he was to pay no rent, are
admissible. Cox v. Baird, G Hal. 105. See
E.JECT.MEXT, ^ 143.

107. And, to prove that the testator in-

tended to place himself in loco parentis, as

to a legatee. Brinkerhoff \ . Merselia, 4 Zab.
680, 683.

108. A latent ambiguity arises wlien
there are two tilings or persons both an-
swering exactly to the thing or person
described in the will, and parol evidence
of what the testator said may, in such case,

be lawfully adduced to show which of the
two he intended; but it cannot, in any
case, be allowed to show that he meant a
thing difterent from that disclosed in the
will. Den. v. Cubberly, 7 Hal. 308; Hand
V. Huffman, 3 Hal. 71, 78; Eaton v. Cook,

10 C. E. Gr. 55. See Evans v. Hooper, 2 Gr.

Ch. 204.

109. As to the declarations of a deceased
party, the evidence of one having better op-
portunity for information, and with whom
the deceased, from their intimate connec-
tion, would have been more likely to have
communicated freely, is entitled to greater

weight than that of a stranger. Wan-
maker V. Van Bu!>kirk, Sax. G85.

See Wills. Infra, \ 118.

(i) Dying declarations.

110. A statement of declarations which
may be received in evidence as dying
declarations, and the principle upon
which the\' are excepted from the exclu-

sion applicable to hearsay. Before such
statements can be detailed before the jury,

it must clearly appear to the court that the

declarant, at the time he made them, had
an abiding impression of almost immedi-
ate dissolution. Such an impression is

hftld to lay upon him as strong an obliga-

tion to speak the truth, as that imposed b\'
j

an oath in a court of justice. Donnelly v.

State, 2 Dutch. 463, 601".

111. On the trial of an indictment for
murder, the state gave in evidence declar-
ations of the deceased, as dying declara-
tions ; and to .show that they were made
under a sense of impending death, proved
that the deceased, after receiving the fatal

injury, made a testamentary disposition
of a sum of money found, not in his im-
mediate po.ssession, but in the lied where
he sle])t at the time of receiving the injury.
Held, tliat a statement by the deceased, ot

the amount of )noney in the bed at the
time of making the testamentary disposi-
tion, was competent. Ibid.

112. A declaration of deceased is no evi-

dence of insanity of the accused. State v.

Spencer, 1 Zab. 196.

See Eject.mext, § 143, Error, ^ 24.

in. Heahs.w.

(a) On questions of pedigree.

113. The hearsay declarations of a father
are not competent to prove the place of a
cliild's birth. Independence v. Pompton, 4
Hal. 209.

114. Although in questions of pedigree
the declarations of deceased members of
the family as to marriage are admitted, yet
where a marriage is to be shown as an inde-
pendent fiict, hearsay cannot be received.

Westfield v. Warren, 3 Hal. 249 ; East Wind-
sor v. Montgomery, 4 Hal. 39, 44. Infra, I

501
115. Admitted to i^rove the identity of

(t. K. with G. C, on common report. Ful-
ler ads. Den. Saxton, Spen. Gl, 66. Infra, H
132, 138.

(b) In other cases.

116. The court may listen to hearsay
evidence, although inadmissible before a
jury. State v. McDonald, Coxe 332.

117. It is error to admit hearsay evi-

dence, although the justice charged the
jury to pay no regard to it. Demoney v.

Walker, Coxe 33.

118. Declarations of a testator made
after the execution of his will, are hearsay.
Bo)/lan ads. Meeker, 4 Dutch. 274; Stevens

V. Van Cleve, 4 Wash. C. C. 262.

119. Whether witness had not heard of

plaintift' having fits, is hearsay. Tren-

ton Ins. Co. V. Johnson, 4 Zab. 576, 579.

120. Venue will not be changed upon
hearsay evidence. Den. Lee v. Evaul, Coxe
283.

121. Xor, a new trial granted. Sbe2)-

pard v. Sheppard, 5 Hal. 250.
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122. Statements of a third person to a
witness, admitted not to prove tlie trutli of

the fact stated, but to lix the recollection

of the witness, are not hearsay. State v.

Fox, 1 Dutch. 56G.

123. A tenant may show that a landlord

has sold his interest in the premises, but
the testimony of a witness that the land-

lord told the witness so, is not proof.

Horner v. Leeds, 1 Dutch. lOG.

124. ITpon a trial where the bona fides of

a sale of personal property is in question,

and before the sale the vendee had a mixed
possession, as servant of the vendor, it

is proper to ask a witness when he first

heard of the sale ; such evidence is no part

of the sale, but only of the fact of its being
known and notorious. Browiting v. Skill-

man, 4 Zab. 351.

See Agency, | 67, Arrest, ^ 7, Equity, ^

1176.

IV. Res C4est.t;.

125. In trespass, all of the circum-
stances may be proved, so as to show the
temper and purposes with wliich the tres-

pass was committed, and the extent of the
injury. Ogden v. Gibbons, 2 South. 518,

536.

126. So in case of an affray, a witness
who came to the place with the defendant,
may be asked what was said at the time
by another person who also came with de-
fendant, and what was said or done by
others who were present. Castner v. Sliker,

4 Vr. 95, 507.

127. Where a defendant obtained pos-
session of land by collusion, his declara-
tions are not evidence unless made at the
time, and as a part of the transaction.
Fercjuson v. Reeve, 1 Harr. 193, 194.

128. Declarations niade at the time of
delivering a horse, although subsequent
to the sale, are admissible. Guild v. Aller,

2 Harr. 310, 311.

129. Declarations of a ])arty as to his in-
tentions when he established a residence
in the state, and also when he removed,
are comoetent and conclusive. Clark ads.

Likens, 2 Dutch. 207, 208.

130. In a suit against a husband to re-

cover for articles furnished to the wife
while separated from him, her declara-
tions made on tlie day but not at the time
she left, as to the causes of her leaving, are
not admissible. Snover v. Blair, 1 Dutch.
94.

See Conveyance, ? 83, Crimes, U 15, 278-
280. Supra, I 84. Infra, I 542.

V. Presumptions.

(a) As to persons.

131. Fi'eedom. In New Jersey, all black
men are i)resumcd to be slaves until the
contrary appears. Gibbons v. Morse, 2 Hal.
253.

132. That a person was reputed free, and
for more than twenty years had been in
the full and actual enjoyment of freedom,
is sufficient evidence to overcome the pre-
sumption of slavery arising from color.

Fox V. Lambson, 3 Hal. 275. See Consti-
tution, I 60.

133. The presumption that every colored
person is a slave until the contrary appears,
ought no longer to lie admitted, both from
the fact that the generality of such persons
in this state are not slaves, and from the
natural operation of the statute for the
gradual abolition of slavery. Stoutenborough
V. Haviland, 3 Gr. 266. See Potts v. Harper,
Pen. 1030.

134. Sanity. The presumption of law is

always in favor of sanitv. Stevens v. Van
Cleve, 4 Wash. C. C. 262 ,\Sloan v. Maxwell,
2 Gr. Ch. 503 ; Turner v. Cheesman, 2 Mc-
Cart. 243; Den. Trumbull v. Gibbons, 2 Zab.
117.

135. The presumption of law is not
against the soundness of mind of a person
one hundred years of age. Matter of Col-

lins, 3 C. E. Gr. 253.

130. That the accused had formerly been
insane is no excuse, if he had once recov-

ered from it ; but the continuance of in-

sanity is presumed in law, unless a lucid in-

terval be shown. State v. Spencer, 1 Zab.
196.

137. Negligence. Want of care or ne-
gligence on the part of the person injured
is not in general to be presumed, but is to

be averred and proved as matter of defence.

Durant v. Palmer, 5' Dutch. 544.

138. Identity. James A. McCreary
having acted as one of the commissioners
from Aprilj 1872 until January, 1874, with-

out any objection being made to his

authority to act, the court will presume
that he is the person named and intended
to be appointed by the act of March, 1872,

[P. L. 1872, p 365), unless there is full and
clear evidence to the contrary. State, Kings-
land V. Union, 8 Vr. 268. Supra, g 115.

139. Voting. It will be presumed that

persons voting at a meeting of the inhabi-

tants of a school district, were legal voters.

State V. V<in Winkle, 1 Dutch. 73."

140. Residence. The court will pre-

sume that a defendant is a resident of this

state, the contrary not appearing in an
affidavit to hold him to bail. Benson ads.

Bennett, 1 Dutch. 166. See Conflict of
Laws, | 16, Do^nciL. ^ 1.

141. Adultery. That a woman lived in

adultery with a man after the execution
of a deed of settlement, does not authorize
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the inference of her previous adultery with
the same person. Dirou v. Dixon, i) ('. E.

Gr. 133.

142. Innocence. The law presumes
every man to lie innocent, until there be
{)roof of his guilt. State v. Wilson, Coxe
4311, 443. See B.vsrAKOY, ^ 3"), Crimes, g

100, DivoRCK. ^. !»4.

143. Knowledge. Proof that defemU
ant was cai)tain of a boat and on board,

raises the ])resumption that he knew that

a slave was carried awav in that boat.

Cutter V. Moore, 3 Hal. 219. Infra, ^ 301.

Conveyance, ? 12i», Coki'ohations, ? 209.

144. Where a will is properly executed,
the presumption is that the testator knew
it:5 contents. In re Maxwell, 4 Hal. Ch. 251.

140. Intoxication. The presumption
is against the total incapacity of an intoxi-

cated man to contract; and if it existed,

he must prove it. Burroughs v. Riehman,
1 Gr. 233, 238.

See Conveyance, ?? 110, 119. Corpora-
tions, I 102, Death, I, Descent, I 18, Di-
vorce, H 15, 133.

(b) As to legal proceedings.

146. The doctrine of intendment and
presumption, that what ought to be done,
has been done, as appilicalile to tribunals

and othcers of general and common law
jurisdiction, cannot and ought not to be
extended to persons and tribunals, exer-
cising a special, limited or mere statu-
tory authority. Snediker v. Quick. 1 Gr.
306. See Arbitration, III(6), Certiorari,

§ 246.

147. After a highway has been laid out
and used for a long time, the surveyors
will be presumed to have proceeded prop-
erly. State, Taintor v. Morristown, 4 Vr. 57

;

Tainter v. Morristown, 4 C. E. Gr. 46 ; Ward
V. Folly, 2 South. 482.(6). See Crimes, g

282.

148. And that the return of the survey-
ors was filed in due time. State, Bodine v.

Trenton, 7 Vr. 198.

149. And that the common pleas was
legally satisfied of the putting up of the
notices. State v. Lewis. 2 Zab. 564.

150. But not as to the proceedings of

three freeholders, in laying out a private
road. Perrine v. Farr, 2 Zab. 356.

151. Nor, of freeholders in locating a
boundary line. Corlis v. Little, 1 Gr. 229,

232.

152. In proceedings at an adjourned
meeting, the adjournment will be pre-

sumed correct Freeholders of Hudson v.

State, 4 Zab. 718. But see State v. Jersey

atII, 1 Dutch. 309.

1.53. A judgment of a justice of the
peace is presumed correct. Westcott v.

Danzenhaker, 1 Hal. 132 ; Van Dyke v. Bas-
tedo, 3 Gr. 224.

154. So, as to evidence admitt(Ml by a jus-
tice. Smith v. WillianiHon, 6 Hal. 313 ;' Siilton

V. I'rtt)/, 2 South. 504; Seward v. Vandetjrift,

Pen. ','»22.

155. \\\\{ not as to a judgment of a justice
of another state, (iodfrei/ v. Myers, 3 Zab.
197.

156. If a judgment on an award includes
costs, tlui presumption is that they were
embraced in the award. Sutton v. Petti/, 2
South. 504.

158. Where no objections were made- in

the oyer and terminer to admitting con-
fessions l)ecause of previous promises or
threats, the presumption is that the court
was satisfied that no such infiuences ex-
isted. State V. Brooks, 1 Vr. 356.

159. So, if there was a divorce, that it

was obtained in New Jersey, and in the
court of chancerv. Tiee v. Reeves, 1 Vr.
314. 315.

160. What may be done under a rule of
court, will be presiuned to have been done.
Coxe v. Field, 1 Gr. 215.

161. A judgment of the common pleas
will be presumed correct. Dean v. lludcher,

3 Vr. 470. See Certiorari, I 195, Courts,
154

162. Also a decree of the orphans court.
State v. Mayhew, 4 Hal. 70; Den. Ohert v.

Hammel, 3 Harr. 73 ; Crombie v. En(jle, 4
Harr. 82; Purselv. Pursel, 1 McCart. ol4.

163. A decree made without notice,
would afl'ord a strong presumption of fraud.

Exton V. Zule, 1 McCart. 501.

164. The laAv will intend that the writ
of attachment wa.s sealed and issued after

the affidavit was filed, until the contrary
appears. Morrel v. Buckley, Spen. (J67. See
Attachment, | 108.

165. Nothing can be legally presumed
against a party neglecting to give notice
to his opponent to produce a document at

the trial. Watkins v. Pintard, Coxe 378.

166. Proof of mailing to a sheritt" a
capias and a notice of amercement, and
that he has served and returned the capias,

is presumptive proof that he received the
notice, l)ut not tliat he received it ten
days before the first dav of the term.
Mclvin v. Purdy, 2 Harr^ 162. Infra, ?

426.

167. If a defendant attend the trial, evi-

dence will be presumed. Jessup v. Sharp,

Pen. 344; Fleming v. Newman, Pen. 852. See
Galex. Hill, Fen. 4140.

168. If in an action of debt the court

render a judgment for a certain sum, with-

out saying whether it is for debt or dam-
ages, it will be intended to be a judgment
in debt. Cook v. Brister, 4 Harr. 73.

169. Proof of mailing a letter contain-

ing a notice of trial, will, if made in the

presence of the other attorney, raise a pre-

sumption of the service of notice. Mc-
Courry v. Doremus, 5 Hal. 245. Infra,

VIII(/).
170. After a levy on goods, the sherifl is
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presumed to have them in his custody.
Cumberland Bank v. Hann, 4 Harr. 166.

171. The presumption of law is tliat

property actually levied on, has gone to

satisfy the execution. Johnson v. Tattle,

1 Stock. 365; Banta x. McClennan, 1 Mc-
Cart. 120 ; Carr v. Weld. 4 C. E. Gr. 319.

See Lomerson v. Hoffman, 1 Dutch. 625;
Harris v. Klrkpatrlck, 6 ^^r. 392, 7 Vr. 526.

See Constable, j* 54, Assumpsit, | 50.

172. But mere delivery of an execution
to a plaintifi', and no return thereto, or
fiiilure to obtain satisfaction, is not pre-
sumption of payment. Ranyan v. Weir, 3
Hal. 286.

173. The eftect of recovery will be deter-

mined by the law of the state of Xew York.
And the well established rule, that the
l^roceedings in any suit will not atl'ect any
one not a party to it, will be assumed to

be the law of New York, until it is shown
that a different rule is estiiblished there.

Brumagln. v. Chew, 4 C. E. Gr. 130.

174. A statement of a material fact

omitted from a return of surveyors of the
highways, will warrant the presumjition
that such fact docs not exist. State v. Llp-
plncott, 1 Dutch. 434; State v. Yauqer, 5
Dutch. 384.

175. And an omission of the recital in a
sheriff's deed that the property was duly
advertised. Den. v. Morse, 7 Hal. 331. But
see Den v. Downam, 1 Gr. 135.

376. A letter of guardianship, in due
form, will be presumed to have been le-

gally issued. Den. Vanderveere v. Gaston,
1 Dutch. 615.

See Affidavits, § 15, Appeal, |^ 40, 41,

Arbitratiox, § 57, Arrest, ^ 2, Attach-
ment, § 111, Attorney, U 8. 9, 11, Bas-
tardy, ^ 22, Certiorari, U 215a, 245, Con-
veyance, ? 103, Courts, ^| 30, 54, Damages,
§g 8, 82. Distribution, § 7, Eminent Do-
main, § 135, Equity, U 1017, 1018, Error,
? 111. Infra, U 185, 3t»4, 657, 683.

(e) As to title and possession.

177- The law presumes a fee simple in

a devisor. Den. West v. Pine, 4 Wash. C.

C. 691.

178. A mortgagor remaining in posses-
sion after the decree of foreclosure and
satisfaction of his mortgage, will be deem-
ed to continue in possession under his
claim of title. Osborne v. Tunis, 1 Dutch.
633.

179. A surrender of a trust, and a con-
i

veyance may be presumed when the object
[

of the trust is accomplished. Brown ads.
'

Combs, 5 Dutch. 36.

180. A covenant in a deed by A. that
he will sutler a tine and recovery, and pos-
session thereunder by B. for thirty years,
will not support the presumption that such
fine hns been levied or recoverv suffered.
Den. Popino v. M'Allister, 2 Hal.' 46.

181. The performance of the require-
ments of the statute by public officers in

the case of ancient deeds will not be i)re-

sumed from the mere antiquity of the
transaction. There must lie some other
circumstance to warrant the presumption
that the requirements of the statute touch-
ing the sale of lands have been complied
with. Os6o>-»fv. 2'»»/.«, 1 Dutch. ()33. See
Conveyance, l\ 14:3-145.

182. After posse.ssion has been shown by
the plaiiititi". the law presumes it to have
continued, until a dispossession is shown.
Bavard v. Colefax, 4 Wash. C. C. 38 ; Den.
Watson v. Ke'lti/, 1 Harr. 517, 523. See
Dower, ^27.

183. A certificate of stock, with a
power of attorney authorizing its transfer,

is prima facie evidence of the equitable
ownership of the holder. Mount Holly Co.

v. Fenw, 2 C. E. Gr. 117.

185. Xo lapse of time short of twenty
years will raise the legal presumption that
a sheriff's deed has been given, or other
requisites of a judicial sale complied with,
although the possession has followed the
deed. Den. Watson v. Mulford, 1 Zab. 500.

Infra, I 304.

186. Where on a bill for specific per-
formance complainant claims allowance
for value of a certain tract to Avhich he
alleges defendant has no title, if complain-
ant is and has been in possession, the
title must be taken to be in tlie defendant.
McDavit v. Pierrepont, 8 C. E. Gr. 42.

187. Where no rent has been paid for

twenty years, the jury may presume that
the relation of landlord and tenant has
ended. Den. Crowther v. Lloyd, 2 Vr.
395.

188. The possession of a mortgage by
the mortgagor does not raise a presump-
tion that the debt secured by it has been
paid. Harrison v. N. J. R. R. Co., 4 C. E.
Gr. 488.

189. Where a will is executed, the pre-
sumption is that a testator intends to dis-

pose of his entire estate. Leigh v. Savidge,

1 McCart. 124. But see Graydon v. Gray-
don, 8 C. E. Gr. 229, 10 C. E. Gr. 561.

190. The attestation clause of a will is

presumjDtive evidence of the facts therein
recited. Mundy v. Mundy. 2 McCart. 290 ;

Allaire v. Allaire, 8 Vr. 312.

See Advancement, ^ 4. Adverse Pos-
sessions, I 6. Assignment for Benefit of
Creditors, § 77, Attach.ment,

'i 88, Bills
and Notes, '0. 50, (iS, Boundary, I'i 28-30.

36. Conveyance, IV, U 10, 76. 82, 129, 194,

230, 314, Dedication,
'i 48, Dower, | 27,

Easement, H 80, 84, Ejectment, H 52, 57,

166.

(d) As to fraud.

191. Fraud cannot be presumed, it must
always be proved. Sherron v. Humphreys,
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2 Gr. 217; Vanpelt v. Vephte, 2 Gr. 207;
Den. Falkenbiirg v. Camp, Ten. 798, 808.

l'.)2. The court cannot presume a deed
to he fraudulent, unless it l)e shown hytlic

facts. Ridgewaxj v. Oqden, 4 Wasli. C. ('.

13'J.

193. A voluntary settlement on a wife

made by the luisliand wliilf indebted, is

presumptively fraudulent aijainst creditors.

Cook V. Johnson, 1 Beas. 51 ; Belfonl v.

Crane, ICE Gr. 2(55; Annin v. Annhi, 9

C. E. Gr. 185.

195. Possession of chattels after their

sale, is presuniptivelv fraudulent. CItuniar

V. Wood, 1 Hal. 155.
'

196. But may be explained. Sherron v.

Humphreys, 2 Gr. 217; Miller ads. Pan-
coast, 5 Dutch. 250; Runyon v. Groshon, 1

Beas. 86.

197. Where an adequate motive for the
destruction of a will is assifjned by the
party seeking to establish it, and clearly

confirmed by the evidence the court will

not, upon mere conjectiu'e, impute an
inadeciuate and dishonest motive. Wyck-

off V. Wyckof, 1 C. E." Gi'. 401.

See CoNVEYAXCE, I 245, Debtor and
Creditor, § 21. Supra, 1 163.

(ei As to usux'y.

198. If a part}- relying upon the en-
dorser, retain more than legal interest

in discounting a note, it is prima facie

usurious. Freeman v. Brittin, 2 Harr. 191.

199. Usury will not be presumed when
the opposite conclusion can fairly and
reasonably be inferred. Gillette v. Ballard,

10 C. E. Gr. 491, affirmed, March, 187G.

200. The corrupt intent will be inferred
where the fact of knowingly taking more
than legal interest is proved. Sussex Bank
V. Baldwin, 2 Harr. 487, 497.

201. Although the illegality arose from
a mistake in the construction of the law.
Midr V. Xeicark Savings Co., 1 C. E. Gr.
537 ;

McMurtry v. Giveans, 2 Beas. 351, 357.

202. The taking of usurious interest by
the payee, raises the presum])tion of a
usurious contract. Denyse v. Craivford. 3
Harr. 325 ; Varick v. Crane, 3 Gr. Ch. 128

;

Cummins v. Wire. 2 Hal. Ch. 73.
'

See Contracts, ^ 151.

(f j In other cases.

203. A natural presumittion is where a

fact is directly inferred frc^m the existence
of another fact, by reason of their connec-
tion founded on experience. A legal pre-
sumption is where a fact being proved, the
lav\- raises therefrom the presumption of
the existence of another fact. Gulick v.

Loder, 1 Gr. (58, 72.

204. Where an agreement is set up, it

must be considered as parol, wlicro there
is no proof to the contrary. M'estcotf v.

Ihnizenhaker, 1 Hal. 132. 133.

205. In some cases e(|uity raises a pre-
sumjjtion of ])ayment, and ]>arol testimony
is then admissible, not to raise, but to con-
firm or rebut such presumjition Simsw
Sint.s, 2 Stock. 158, 103. See ADyANCi:-
ment, 'i 4.

20G. A purchase of land by a husband
in the name of his wife, is presumed to Ix;

a settlement. Wheeh r v. Kirtland. s C. E.
Gr. l.'l, '.t ('. Vj. (ir. 552; Persons v. Persons,

10 C. E. (ir. 250.

207. Where a legatee, having a lien on
tlie land for her legacy, takes a note there-
for and gives a receipt in full satisfaction,

the presumption is that she intended to

relinfjuish such lien, and to receive the
note in lieu thereof. Schenck v. Arroivsmith,
1 Stock. 315.

208. If a partnership be proved to have
once existed, the presumption of its con-
tinuance arises. Princeton Co v. Gulick, 1

Harr. 161. See Fanners Bank v. Green, 1

Vr. 316.

209. Where the language of a contract
is not ambiguous, the court is bound to

presume that such was the real meaning
of the parties. Sufl'ern v. Butler, 6 C. E.
Gr. 410.

210. In the absence of all evidence,

a jiarty will not be presumed volunta-
rily to have destroyed an instrument
which he was interested in preserving.

As a general rule, the legal presump-
tion arising from proof that it cannot he
found, is that it is lost. Clark v. Hornheck.

2 C. E. Gr. 430; Smock v. Smock, o Stock.

156.

211. Seal. If an instrument says it was
sealed and delivered, in the attesting

clause, the presumption is that it was so.

Newbold v. Lamb, 2 South. 449, 451. See
Bonds, ? 7, Corporations, H 179, 181.

[Bev. Evidence, ]>. 387, i. 52].

212. If an assignment of a bond i)ur-

ports to be for value received, it is prima
facie sufficient. Kinna v. Smith, 2 Gr. Ch.

14 Westervelt v. Scott, 3 Stock. 80. See
Bonds, | 53.

213. Date. Where a deed pnrpoited to

be acknowledged on Oct. 26th, the fact

that it was recorded on Oct. 25th, raises a

presumption that the latter was the true

date. Serris v. Xekon, 1 McCart. 94, 99.

See Agency, ? 49, Alter.4Tiox. ^^ 1. 2,

Assign.ment, ^ 23, Attachment, §^ 88, 108,

Bills and Notes, U 18, 37. 54. 59, 141, 168,

201, Bonds, U 1, 9, 131-133, Common Car-

riers, ? 21, Conflict of Laws, § 17, Con-

tracts,' ?? 109, 147. III( f), 286, Convey-
ance, U 10. 54. 57, 59, 36, 230, Corpora-

tions, §i 180, 219. Debtor and CREDifoK,

U 5, 17. 18, 61, 62, Dedication. ? 48. Eyii-

TY. ?? 880, 924, 996. Supra, ? 102. Infra. >A

408.411.42-5.
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VI. Burden of Proof.

214. The burden of the proof of insan-
ity is on the licensed. To excuse crime,
the jury ought to be satisfied of the insan-
ity bevond reasonable doubt. State v. Sjjen-

cer. 1 Zal). 197.

215. Where the formal execution of a
will is proved, he who sets up the incom-
petency of the testator must prove it.

Sloan V. Mansfield, 2 Gr. Ch. 5G3 ; Den.
Truiiihull \. Gibbons, 2 Zab. 117; Andress
V. Welter. 2 Gr. Ch. 604.

21H. AVhere insanity has been proved,
the burden of proving that the act was
done at a lucid interval, is upon the party
claiming under such act. Den. v. Moore, 2
South. 470. 473, (a) ; Wliitenack v. Stryker, 1

Gr. Ch. 8; Gable w Grant, 2 Gr. Ch". 629;
Turner v. Cheesman, 2 McCart. 243 ; Stevens

v. Vancleve, 4 Wash. C. C. 262.

217. So, where the testator was incapa-
ble of reading the will by reason of old
age, sickness, 6cc . the Inu-den is on the
person offering the will. Da)j v. Day, 2
Gr. Ch. 549; Harris v. Vanderveer, G C. E.
Gr. 561.

218. Where a life insurance company
sets up in their plea the existence and
concealment of diseases in plaintiff, the
burden is on them to prove it. Trenton-

Ins. Co. V. Johnson. 4 Zab. 576.

219. So, where a fire insurance com-
pany averred that plaintiff set fire to the
buildings which such company had in-

sured. American Ins. Co. v. Anderson, 4
Vr. 151 : Kane v. Hibernia Ins. Co., 9 Vr.
441.

220. In trespass an averment of prop-
perty in the defendant throws the l^urden
of proof upon- him, nor is it transferred by
a replication traversing defendant's alle-

gation, and averring property in plaintiff.

Oidcalt V. Dnrling, 1 Dutch. 4*43.

221. Aliter, in replevin, where the de-
fendant .«ets up property. in himself against
a similar averment bv the plaintiff". Cham-
bers V. Hunt, 1 Zab. 620, 2 Zab. 552.

222. If a debtor in failing circumstances
conveys land to a creditor in payment of
his debt, the burden of showing its fairness
and validity is thrown on the latter. De-
marest v. Terhune. 3 C. E. Gr. 532. See In
re King. 10 X. B. R. 103, Nixon, J.

223. The burden lies on a defendant to

prove the facts set i;p as a justification
of a representation admitted to be untrue.
Winans v. Winans, 4 C. E. Gr. 220.

224. When the controversy is, whether
a deed was intended as security only, the
burden of proof is on the grantor, and
his oath against that of the grantee is not
sufficient to change into a mortgage a
deed absolute on its face. Freytag v. Hoe-
land, 8 C. E. Gr. 36.

225. Possession in the vendor is prima
facie evidence of fraud, but may be ex-
plained; and this is a mere rule of evi-

dence calculated to shift the onus pro-
bandi from the creditor to the vendee.
Runyon v. Ch'oshon, 1 Beas. 86.

226. Where a prohibited cargo was
laden at a port from which intercourse was
excluded, and brought into the United
States, the presumption is that tlie cargo
was laden with an intention to import it.

The burden of repelling such presumption
lies on the claimant of the cargo. United
States V. The Paid Shearman, Pet. C. C. 98.

227. Securities surrendered to a surety
are presumed to be of the value expressed
upon their face. The party surrendering
them, must show that they were of less

value. Paulin v. Kaighn, 5 Dutch. 480.
228. Proof that part of a loan was ad-

vanced in goods, will not throw on the op-
posite party the l)urden of proving their
value. Grosvenor v. Fla.v Co., 1 Gr. Ch. 453.

229. There must be a compliance with
the statute as to a guardian's account, to
throw upon the ward the burden of prov-
ing the falsitv of anv item. Bnrnham v.

Dalling. 1 C. E. Gr. 144.

230. It is incumbent on a party impeach-
ing a decree to show that the court pro-
ceeded contrary to law. Eldridge v. Lip-
pincott, Coxe 397 ; Hyer v. Morehouse, Spen.
125.

231. Where a son, who was executor,
paid a note of testator's in his lifetime,

the presumption is that he paid it as the
agent and with the funds of the testator.

Pursel V. Piirsel. 1 McCart. 514.

232. If payment is set up as a defence
to foreclosing a mortgage, the burden of
proving it is on defendant. McKinney v.

Slack, 4 C. E. Gr. 164.

233. In a suit by an assignee to fore-

close a mortgage, the burden of proving
that complainant is not a bona fide pur-
chaser, is on the defendant. Danbury v.

Robinson, 1 McCart. 213.

234. The burden of showing that per-
sonal property of which deiendant was
found in possession and on which a levy
was made, was not the property of the
defendant, is on the sheriff. Harris v.

Kirkpatrick, 6 Vr. 392, case reversed, 7 Vr.
526 ; Hopkins v. Chandler, 2 Harr. 299.

235. A bond and mortgage, being sealed
insti;uments, import a valuable considera-
tion, yet the defendants are at liberty to

inquire into it; but the onus probandi
is on them, and unless they can imjjeach
it, the instruments iiuist stand. Wanmaker
V. Van Buskirk, Sax. 685. See Bonds, ? 1.

236. The burden of establishing the in-

correctness of an account which has been
audited by a common council as required
bv their charter, is upon the exceptant.
Skde, Butts v. Hoboken, 9 Vr. 391.

237. The burden of proving that the
consideration of a mortgage was fraudu-
lent, is upon the party setting it up. Feld-

man v. Gamble, 11 C. E. Gr. 494. See
Debtor and Creditor, § 24.
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Public Documents.

See Adverse Possession, U 5, o, 11,

Alteuatiox, §§ 3, 4, Arbitration, § o?,

Assumpsit, § 81, Attorney, ^ 5S, Bastardy,
^ oC>, Bills and Notes, U 143, l'.J7, Certio-
rari,

'i 237, Contracts, ^^ 255, 279, Con-
veyance, ?? 50, 125, Corporations, ^ 181,
Deutor and Creditor, § 5, Divorce, ^^ 1(K»,

101, 11)3, Easement. § 105, Eqi-ity, g§ 880,
1274, 1410, Infm, <! 54G.

VII. PcDLic Documents.

(a) Writs and returns.

238. The teste of a writ is not conclusive
evidence of the time of commencing a suit.

Wamhaugh v. Schenck, Pen. 229; Crosby v.

Stone, Pen. 988.

239. The mere production of a writ bear-
ing teste in'iov to the cause of action, docs
not prove that it was actually issued be-

fore the cause of action arose. Allen v.

Smith, 7 Hal. 159. Rev. Practice of Law,
H3.

240. As a general nde, it is well settled

that the ofBcial return of process, by an
ofhcer charged with its service, is conclu-
sive upon the parties to the process and
upon their privies, and cannot be impeach-
ed collaterally. Caldwell v. West, 1 Zab.
411 ; Castner v. Sfyer, 3 Zab. 236. See Den.
State V. Helmes, Pen. 1050 ; Vigers v. Mooney,
Pen. 909. Rev. Practice of Law, | 48.

241. The return of a writ, endorsed upon
it must be proved by the person in whose
hand-writing it appears to be. Den. Lee
V. Evaul, Coxe 283 ; Browning \. Flanigin,

2 Zab. 567.

242. The .sheriff's return of a writ "ser-
ved," is not conclusive as to the time and
place of service, which may by affidavit be
show'u to be illegal. Chapman v. Camming,
2 Harr. 11. •

243. Plaintiff may prove that an execu-
tion, delivered to and endorsed by the
sheriff, previous to the delivery of his own,
was not recorded until after the delivery
of his execution. Johnston v. Darrah, 3

Hal. 282.

244. The sheriff's return is conclusive
evidence of the escape, and the defendant
may be punished for contempt without the
usual examination on interrogatories, as

no denial on such interrogatories will ex-

cuse him. If the sheriff's return is false,

the defendant's remedy is against him for

a false return. State v. Clerk of Bergen, 1

Dutch. 209.

245. A return of non est inventus to a ca.

sa., will not conclude a plaintiff in an ac-

tion against a sheriff for an escape; he
can still recover on proof of the arrest and
escape. Browning v. Flanigin, 2 Zab. 567.

246. A judgment, execution and return

nulla bona against A. are sufficient evi-
dence of tlie liability of B. who agreed to
pay, provided A. failed to do so. Sutton v.

Petty, 2 SoiUh. 504.

247. An execution camiot be given in
evidence without tbe production of the
judgment. Berr>i \. Meod,Ven. i'A2; Casli-

er\. Peterson, 1 South. 317, 318,(a); Ham-
ilton V. Decker. 2 South. 813; Den. v. Farlee,

7 Hal. 326; Glenn v. Garrison, 2 Harr. 1.

See Allen v. Craig, 2 Gr. 102, 112.

248. If the execution anrl levy have never
in f;i('t l)cen returned and filed, the exe-
cution itself may be given in evidence in

an ;u'tion of trover l)y the sherifl'; and the
inventory if proved and identified to be
the one made by the sheriff at the time of
making the levy, may be given in evidence
on the trial. Brewster v. Vail, Spen. 56.

249. A certificate ov memorandum that
the writ has Ijeen recorded, made on the
back or margin of an execution, signed by
the clerk of the court, in which judgment
was rendered, is sufficient prima facie evi-

dence that the pi'oper record has been
made. Den. Vamlerreere \ . Gaston, 4 Zab.
818, 1 Dutch. 615.

250. A copy of the execution^ and re-

turn, ccitified by the clerk, is cotnpetent
evidence. The return is an answer to the
writ, and whatever the sheriff" has so an-
SAvered, Avhether in a statement annexed to

the writ, or upon it, is a return as far as it

goes. The admissibility of the copy of the
execution and levy, does not depend on
the suflB.cieney of the return. Dean v.

Thatcher, 3 \t. 470.

251. The return of a marshal that he
had levied on lands by virtue of his war-
rant, is prima facie evidence that the levy
was not irregular by reason of the exist-

ence of goods and chattels of defendant
subject to lew. Murray v. Hoboken Land
Co., 18 How. 272.

252. A recital in a scire facias that the
writ was didy served on the garnishee, and
the judgment by default, are conclusive
against him. Young v. D. L. and W. R. R.
Co., 9 Vr. 502.

See CoNTE.MPT. § 37, Ejectment, ? 108,

Equity, ? 198, V(a)(2). Supra, ^ 166." In-

fra, I 496.

(b) Judgments and transcripts.

2.53. A judgment cannot be proved by
parol for anv purpose. Lom^rson v. Hoff-
man, 4 Zab.' 674, 1 Dutch. 625; Tice'x.

Reeves, 1 Vr. 314, 315.

254. Where a record of a prior judgment
is competent evidence in a cause, irregu-
larity or error in that judgment cannot
be objected to on the trial. Stothofx. Dun-
ham,'-^ Hnrr. 181.

255. When a judgment in replevin is

offered in evidence in another suit, it

camiot be objected to it that it gives costcs
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in a case where costs ought not to be
given by the statute ; the judgment,
though wrong, is conclusive when ottered

collaterally. Lutes v. Alpaiif/h, 3 Zab. 165-;

Hiirtshorne v. Johnson, 2 Hal. 108, case

reversed. May, 1829 : Hendrkkson v. Nor-
cross, 4 C. E. Gr. 417 : Diehl v. Page, 2 Gr.

Ch. 143.

2o'j. But where the order or decree is an
usurpation of power, it may be question-

ed cullaterallv. Youiuj v. Rathhonr, 1 C.

E. Gr. 224 : Munday v. ' Vail 5 Vr. 418.

257. The record of a court will not be
received in evidence to prove a fad, into

which such court had no jui'isdicticn or

authority to inquire; but the same record
may be admitted to prove other facts not
lial)le to this objection. Gordon ads. Wil-

liamson, Spen. 77. See Davis v. Headley, 7

C. E^Gr. 115.

25/ a. Where a defect in the proceedings
appears on the face of a decree, and such
defect deprives tiie court of jurisdiction, it

may be questioned collaterally. Bray v.

JSeill, 6 C. E. Gr. 343.

2.58. In an action against a guardian a

decree of the orphans court is conclusive

as to the amOTint in his hands. Hhrpherd
V. Newkirk, Spen. 343 : Hoivell v. Potts,

Spen. 1.

259. In trover for rye, the defendant
may give in evidence to justify his acts a
judgment in ejectment by A. against the
plaintiff, and A.s possession and lease to

the defendant of the premises. Vandoren
V. Bfllis, 2 Hal. 137.

2*)(». A judgment by confession without
an afiadavit, has no operation against
third persons, and cannot be read in evi-

dence even in mitigation of damages.
Sheppard v. Slyppard, 5 Hal. 25(t. Contra,
Eject.mext, ^§ 157'/-i59.

2G1. The granting of letters of adminis-
tration, constitutes the person the admin-
istrator, and cannot be inquired into colla-

terally. Quidort v. Pergeaux, 3 C. E. Gr.
472.

262. A postea is conclusive evidence of
the proceedings at the circuit. Paulison v.

Halsey, 9 Vr. 4SS.

263. A postea without a judgment there-
upon', cannot be given in evidence. West-

hrook v. Eager, 1 Harr. 81.

264. Where the lessor of the plaintiff

claims by sheriff's deed made after a sale

by virtue of a special scire facias, parol
evidence is inadmissible to impeach the
judgment on the scire facias, by proving
the death of the plaintiff before the writ
issued. Den. v. Planning, Spen. 612. See
Amendments, i 171, Att.vch.ment, i 161.

265. The liability of a defendant as the
representative of a party dying pendente
lite, like any other fact upon which a de-
cree is founded, must appear by the record,
and not liv proof onlv. Davis v. Headley,
7 C. E. Gr.' 115.

266. A decree of the orphans court on a

question of probate of a will is not evidence
against the validity of the instrument as a
will of real estate, in an action of ejectment.
Den. v. Ayres, 1 Gr. 153; Den. Cozens v. Col-

son, I'en. 877, 879; Hazen v. Tillman, 1 Hal.
Ch. 363; Foster v. Joice, 3 Wash. C. C. 498,
5CHJ ; Harrison v. Roiran, 3 Wash. C. C. 580.
See Ejectment, 'i 134. [P. L. 1872, p. 35.

P. L. 1873, p. 129]. Infra. VIII(c).
267. Xor, the decree of a probate court

of another state as to the personal prop-
perty. Bray v. yeill <> C. E. Gr. 343.
See Constitution, ^? 29, 30, 38.

268. ^'or. probate of a will granted in

another state. Pelletreau v. Pathbone, Sax.
331.

269. The only legal evidence of the
terms of the order of the court, is the
record or a duly certified copy thereof.

Evidence of what passed at the time of
making it, or of the precise terms of the
order itself as directed by the court, is in-

competent. Michener v. Lloyd. 1 C. E. Gr.
38. See Ejectment, 1 156, Equity. \ 1394.

270. Unless the judgment is signed, it

cannot Ite used as evidence. Lutkins v.

De«_. Zabriski^, 1 Zab. 337, 339.

2/1. Inspection of the judgment and
fi. fa. are not necessary, unless for the pur-
jjose of recording process. Den. Inskeep
v. Lecony, Coxe 39.

272. The minutes of the court are not
admissible evidence to show that no such
judgraent as that set forth in the book of
judgments, had been rendered. The sole
and direct purpose of such evidence is to

control the verity of the record, to contra-
dict what is there stated, and therefore
ought to be rejected. Den. v. Doivnam, 1

Gr. 135.

273. The law does not expect that the
entry shall be made in the l)0ok as t>oon

as the judgment is pronounced by the
court, or tliat it shall be forthwith signed
by the judge. There is no time prescribed
within which the entry shall be made in

the book, or signed. It is therefore not
competent to prove by the clerk of the
court, that the judgment was not signed
upon the record in the book of judgments,
until after the commencement of the
action. Ibid.

274. The minutes of the circuit court
are not competent evidence to prove the
i-ACt of a former trial between the same
parties. Either an examined copy of the
record, properly authenticated, or the
postea, at least, must be produced. Brewer
V. Porch. 2 Harr. 377. See Smith v. Finley,

Pen. 1(X)5.

275. A mere copy of the docket en-
tries, without even the substantial form
of a judgment, is not sufficient evidence.
Leveringe v. Dayton. 4 Wash. C. C. 698.

276. A verdict for the defendant in a
suit at law to recover the price of a farm,
is conclusive proof in equity that defend-
ant did not agree to pay that price, or any
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part of it. Titus v. Phillips, 3 C. E. CSr. 7'),

case reversetl. Id. 541. See Chimes, § 2()(>.

In/ra, (J? 5(1i\ .",<.)(). (;23.

277. Transcripts. In an action against
an executor su.ir.^e•^ting a drvastarif. a duly
certitied copy of l)oth the decree and tlie

account should he produced. Bartow v.

Morris, I Gr. 8. See Van Horn v. Teasdale,

4 Hal. M79.

278. A transcript of the discharge of an
insolvent dehtor i)y the coninion pleas, is

adniissihle. Jay v. Slack, 1 South. 77.

279. The transcript from the docket of
a justice, on which he has acknowledged
the receipt of the money, is competent evi-

dence. French v. Shreeve, 3 Harr. 147.

280. In order to prove that a former .suit

in trespass was for the same injury for

which a subsequent suit in case was
broutiht, the transcript and state of de-
mand nnist both be produced. Da risen v.

Gardner, 5 Hal. 289. See Bemund v. French,
2 South. 828; Carhart v. Miller, 2 South.
573 ; Cook v. Brisfer, 4 Harr. 73, 75.

281. The transcript of a justice is ad-
missible without proof of his handwrit-
ing. Miller v. Miller, 2 South. 508,(fl).

2S2. Or, where he fails to certify that it

is his hand and seal. Henri/ \. Campbell, 4
Zab. 141.

283. The transcript cannot be objected
to because the judgment was rendered in

the absence of the defendant, and without
evidence. Vandyke v. Bastedo. 3 Gr. 224.

See Bordine v. Combs, 3 Gr. 412 ; Dilts v.

Parke, 1 South. 219.

284. A certificate of a justice's transcript,

and the jurcd to the affidavit of an appel-
lant, are not records of such dignity as to

entitle them to the benetit of that rule

which ascribes absolute verity to records
;

but evidence may be received to prove a
mistake or fraud in their date. Lacxi v.

Cox, 3 Gr. 469. See Idle v. Idle, 6 Hal.' 92.

285. An endorsement subsequently
made by the justice on the transcript, is

not evidence. Bennet v. Kite, 4 Hal. 106.

286. A transcript of a judgment of a jus-

tice of the state of Xew York, was admit-
ted. Chandler v. Gordon, Pen. 658.

See Appeal, | 73, Arbitration', | 104, As-
sumpsit, ^ 76. Attachment, | 196, Attor-
ney, I 11, Certiorari, II(rf|, U 258-261,

266, 269, Constable, §| 50, 51. Constitu-
tion, |§ 29-34, Contracts, | 322, Convey-
ance, § 18, Courts, |§ 48, 53, 56, 88, Eject-
ment. U 157rt-159, 168, 172, 194, Equity, ?

216, Escape, | 12. Infra, I 316.

(c) Records.

287. The book of minutes of a township
meeting is evidence without the signature

of the moderator. State, Reeves v. Fergu-

son, 2 Vr. 107. See Corpor.\.tions, g 193.

288. If the year in which the meeting
was held does not appear in the minutes,

it may be shown i)V parol. Slule v. Bail-
ley. :? Zab. 532.

2S'.). Till- liook of miiuites kept i)y

school trustees may be received, but is

not conclusive, and may Ix; overcome l)y

parol. State v. Van Winkle, 1 Dutch. 73.
29t). An order of removal of a paujicr

made by two justi(;es of another state,
unappealed from, is conclusive evidence
against the township. Elizabeth v. Westjield,

2 Hal. 439.

291. Administration caiuKjt be proved
by parol. Hoy v. Jirnere, 1 Hal. 212.

292. The existence of an orderof main-
tenance cannot be shown i)y parol. Ti/rnl
V. Woodbridye. 3 Dutch. 4H;.

293. The book of assessments and
minutes made by drainage commissioners
is admissible. North River Meadow Co. v.

Shrewsbury Church, 2 Zab. 424.

294. A supplemental book of minutes
of the court, containing the entries of
issuuig and returning writs, is an official

register, and may be reail without the
oath of the officer by whom the entries
were made. Browning v. Flanigin, 2 Zab.
567.

295. The book of registry of mortgages
is not evidence to prove the existence and
contents of a mortgage. Harker v. Gustin,
7 Hal. 42; N. J. R.R. Co. v. Suydam, 2
Harr. 25. 60.

296. The registry of wills with the depo-
sitions annexed, is evidence. Den. Mickle
V. Matlack, 2 Harr. SC>, 89.

297. The town record of births was not
admissible. Houston v. Cooper, Pen. 866.

[Rev. Marriages, &g., p. 634, | 18|.

298. In examining a lien claim, alleged
to be a cloud upon title, the court will not
admit extrinsic evidence in aid of the
claim, but will examine the record alone.
Raymond v. Post, 10 C. E. Gr. 447.

299. Kecording an original survey does
not exclude a copy from being evidence.
Doremus v. Smith, 1 South. 142.

300. The act of 1869, which extends the
provisions of the second section of the act
of March 25th, 1864, to deeds and declara-
tions of sale under public or municiiial
authority, establishes a rule of evidence
giving to the recitals the effect of proof,

and prescribing the kind of evidence which
shall be admitted to disprove the truth
thereof. The only evidence competent for

that purpose is the adjudication of the
court to that efiect on certiorari to i-eview

the proceedings on wliich the title is based.

State, Baxter v. Jersey City, 7 Vr. 188. See
Eject.ment, ^ 151.

301. An entry b\' the clerk of a county
in a book in his office of an instrument
not previously acknowledged or proved or

otherwise authenticated, does not stand in

the place of the instrument, and dispense

with its production and proof, or with
legally accounting for its non-production,
unles.s such efficacy is given by the express
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directions of a statute. Fox v. Lambson, 3

Hal. 275.

302. Therefore, the clerk's hook contain-

ing a certificate of manumission, not pre-

viously acknowledged or proved, is not
evidence of such manumission. Ibid. See
Perth Amhoy v. Piscataway. 4 Harr. 173.

302a. A transcrijjt of the prohate of a
will devising real estate is adniissihle in a
controversy respecting the devise, if the
record contains the proofs taken heforethe
surrogate. Den. Saedekcra v. Allen, Pen. 35,

41; Allaire v. Allaire, S Vr. 312; Couraen'.'^

Ckise, 3 Gr. Ch. 468. P. L. 1869, p. 1213.

303. Nor will its eli'ect he impaired Ijy

the pendency of an appeal from the surro-

gate's order admitting it to prohate. Ibid.

Infra, \ 337.

304. A sheriff's deed is admissiljle in

evidence without proof of the sherift''s

authority to make the deed, when the ohject

is mereiv to show some collateral fact.

BolleH V. ^Beadx, 2 Zah. 680. Sujiva, ^ 175.

185. Infra, \ 356.

305. In order to prove the oaths of office

of surveyors of the highway, it is not
necessary to produce the originals which
are filed with the clei'k of the town.ship;

sworn copies are sufficient. State v. Hidch-
inson, 5 Hal. 242. Infra, | 315.

306. The recital of a tax warrant,
" whereas it appears to the mayor and
aldermen of the citj' of Paterson, that an
assessment of four dollars and fifty cents

of taxes, &c.," is not legal evidence of the
fact of an a.ssessment, nor of demand of
jiayinent. Hopperx. Malleson,! C. E. Gr. 382.

307. The assessment itself is the only
competent and legal evidence of the fact

of an assessment. Ibid.

308. Marking a tax duplicate as an
exhibit does not make it competent evi-

dence of its contents, without other proof.

State V. Smith, 1 Yr. 449.

309. Sharp's hook of siu'veys has always
been held admissible evidence in deducing
titles under the West Jersey proi:)rietors.

Den. V. Pond, Coxe 379.

310. An agreement made by a commit-
tee of the board of proprietors, may be ad-

mitted, without proving their authority by
producing the m.inutes of the board.
Orlley v. Chadwick, 1 \r. 35, 37.

311. The courses and distances of a road
arc to be taken from the surveyor's re-
turn, and not from any belief or under-
standing of the applicants or opjKjnents of
the road. State v. Stife.s, 1 Gr. 172.

312. Xor can such return be contradicted
bv the affidavit of a third person. State v.

Scott, 4 Hal. 17.

313. A book of overseers of the poor is

not sufficient to prove a person a pauper.
Smith V. Voorheese, Pen. 272.

See Arbitration, ^ 104, Assumpsit, § 76,

Boundary, § 34, Certiorari, |§ 178. 179,

Conveyance, U 18, 102, 152, 154, 188, Cor-

porations, ? 28.7, County, ? 4, Death, | 10,
Election, ^| 16, 17, 4 Grif. Law Req. 1242,
note (1), E.JECTMENT, ^? 162, 163, 168. ,Sh-

X>ra, § 93. Infra, U 317, 3')1, 352, 543.

(d) Official certificates.

314. The clerk's certificate endorsed on
an execution against goods and lands, is

sufficient evidence that it was recorded
before it was delivered to the sherifi'. Den.
Vanderveere v. Gaston, 4 Zab. 818, 1 Dutch.
615.

315. A clerk of common pleas has no
authority to certify copies of the oaths of
surveyors filed in his office. Such certifi-

cate is not evidence. State v. Cake, 4 Zab.
516. Sapra, I 305.

316. The transcript of the docket of a
deceased justice may be certified, by the
clerk. Woodruff v. Woodruff] 1 South.
375, (a).

,

*

317. Previous to [Rev. Partition, § 18),
there was no law authorizing a report of
sale made by commissioners in cases of
partition to be recorded, or making evi-

dence a certified coj^y of such report by
the clerk of the court of common pleas.

Stokes V. Middleton, 4 Dutch. 32.

318. A certificate by a surrogate as to

the amount of commissions allowed ad-
ministrators by the orphans court, not
being a copy of the record, is not evidence.
Armstrong v. Boylan, 1 South. 76.

318a. A copy of letters testamentary,
certified by the surrogate, may be given in

evidence. Pears v. Bache, Coxe 388.

319. A sheriff's receipt and statement
that the consideration money of a sale

made by him under an execution was all

paid, is prima facie evidence. Dean v.

Dean, I Stock. 425, 433.

320. A town clerk's certificate of the
election of a constable is not evidence.
Hampton v. Swisher, 1 South. 66 ; Hoptpock
V. Wilson, 1 South. 149, 150.

321. The town clerk's oath, that a certi-

fied copy of a resolution of the town
meeting was copied l'r(jm the town book.
Held, to be sufficient proof. State v. Clo-

thier, 1 Vr. 351.

322. It should distinctly appear, by the
sworn certificate delivered by the school
trustees to the assessor, that two-thirds

of the inhabitants present at the meeting
voted in favor of the resolution to raise

the sum assessed ; the certificate should
show that the law has been complied with.

State V. Van Winkle, 1 Dutch. 73.

323. That a majority of the inhabitants
of a school district consented to an altera-

tion thereof, must apjjear in the certifi-

cate. State V. Dcshler, 1 Dutch. 177.

324. The certificate of the clerk of the
board of chosen freeholders of the rates

of ferriage established by them under
(Rev. p. 419), is competent. Colmnhia
Bridge Co. v. Geisse. 9 Vr. 39. 45.
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325. Whero appraisers were chosen hy
the ])arties to c\-<tini;ite the damage done
by defendant's cattle, their certificate may
be given in evidence, after they have been
sworn. Crane v. S<ii/rr, 1 ITal. 110.

326 Certiticates of persons not olhcials,

are not evidence of facts contained in

them. Andcr.toti v. Barnes, Coxe 20'.>.

327. Oral jiioofand the certilicatt; of the

provost marshal, issued to the volunteer

on his enlistment, are cvnipetent to estab-

lish the fact that the ])laintiil was enlisted

and mustered into the service, and accept-

ed by the uuistering oliicer, and credited

upon* the quota of the city. Hawthorne v.

Hobokeii, tj Vr. 247.

328. That a tax collector's receipts

were to liis knowledge sometimes used as

certilicatcs that i)roi)erty was clear of

taxes, does not render him personally

liable to a purchaser who bought, relying

on such receipt. Kahl v. Love, 8 Vr. 5.

See Appeal, ^ 73, Boundary, ? G8, Cer-
tiorari, B 178, 102. Conveyance, U 99,

105, Elections, | 17, Estoppel, ? 174. Su-

pra, U 250. 305. Infra, U 543, 570.

(e) Exemplifications.

329. Where an act has been passed b,y

the legislature, and signed by the speaker

of each house, approved l)y the governor
as authenticated by his signature, and filed

in the office of secretary of state, an ex-

emplification of it under the great seal is

conclusive evidence of its existence and
contents. Pangborn v. Yonm/, 3 Vr. 29;

Pangborn v. McManus, Hykl.

330. It is not competent for tliis court to

go behind this attestation, or to admit evi-

dence to show that the law as actually

voted on and passed, and ap2>roved by the

governor, was variant from that tiled in

the oHice of the secretary of state. Ibid.

331 . The minutes of tlie two houses, or

of either of them, although kept under the

requirements of the constitution, cannot
be received as evidence for sucli purpose.

Ibid.

332. It is a point undetermined, in this

state, liow far on the question of the exist-

ence of a public act, at a certain time, a

court can inform itself, V)y evidence out-

side the date of the api)roval on the face

of the act, Avhen it was signed. It is not
settled bv the case of Gardner v. The Col-

lector, d-c., 6 Wall. 499. State, Love v. Free-

holders of Hudson, 6 Vr. 269. See Con-
stitution, § 224.

333. An exemplification of the record
or judicial proceeding of the court of an-

other state is sufficiently authenticated

under the act of congress of May 26, 1790,_

without haviiig annexed the certificate of

the clerk of the court, that the judge,

chief justice, or presiding magistrate who
32

certifies the record to be in due fcjrm, is

such officer. Gavit v. Snonhill, 2 Dutch. 76.

334. To the exemplification of the rec-

ord of a judgment rendered in the district

court of the city and county of Philadel-
phia was amiexed a certificate, commenc-
ing as follows: " I, (J. S., Esq., presid(;nt

of the district court," ttc. Held, that the
certificate was sufficient, the omission of
the word judge, after the word presi-

dent, not affecting its validity; and, that
it sutiiciently appeared by the certificate

that he was sucli officer at the time of
signing it. Ibid.

335. Where a will is admitted to pro-
bate, and recorded in another state, an
exemplitied (!opy of the record, according
to the act of congress of March 27th, 1804,

is not competent evidence to prove title for

a person claiming lands under the will in

this state. Graham v. Whiteley, 2 Dutch.
254. See Conflict of Laws, 'i 15.

336. The act of 1846 puts the record of a
foreign will, recorded in this state under
the provisions of that act, on the same
footing as an instrument of evidence, as

the record of a will proved in tlie first in-

stance before one of the surrogates of this

state. Allaire v. Allaire, 8 Vr. 312.

337. The act of the surrogate in admit-
ting a foreign will to record under the act

of 1846, is a judicial proceeding in

which the foreign probate is used mei'ely

as evidence, and the subsequent reversal

of the original probate by the courts of the
state in which it was made, will not annul
the record of the surrogate, or deprive it

of its efi'ect as evidence. Ibid. Supra, §

303.

338. The act of congress was intended
to carry into efi'ect the lirst section of the
fourth article of the constitution of the
United States. Field v. Gibbs, Pet. C. C.

155.

339. Unless the record be authentica-
ted as required by the act, it cannot be
read. Therefore the record of an indict-

ment, attested by the clerk under the Fcal

of the court, but not authenticated by the
presiding judge, is inadmissible. Corfield

v. Coryell, 4 Wash. C. C. 371, 374 ; Clark v.

Custard, 1 South. 209.

341. If the liank be of another state, its

incorporation under the laws of that state

must be proved in the same maimer as

the statute laws of other states are jiroved

—

by a copy of the act of incorporation, duly
certified according to the act of congress,

or bv the production of a sworn copy.
Stone y. State, Spen. 401.

342. Query. Whether a copy of the re-

cord of a trial in the court of sittings of

New York, though certified only by the

clerk of the supreme court of that state,

may be given in evidence. Haight v. Mor-
ris r2 Hal. 289.

343. The copy of a record of a deed
from the register's office in another state,
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duly certified according to the act of con-

gress, is not evidence of title to lands in this

state. State v. Fnr/le. 1 Znb. ;U7, Xevius, J.

344. A government gazette is not

competent to prove a fact of a private na-

ture. Brundred ads. Del Hoyo, Spen. 328.

o4-"). An exemplified copy of the exam.-
ination of a debtor, taken under the laws

of New York, on supplemental jjroceed-

ings upon a judgment, is within the act,

and competent tO prove admissions. In

re Rooney, G X. B. R. lf.3.

340. Foreign statutes. A printed copy
of the laws of New Ydrk is sufficient evi-

dence. Hale V. Ross, Pen. 807.

347. Parol proof by an attorney or coun-

sellor of another state, that a certain print-

ed volume is universally received and read

in the courts of that state, as containing

true copies of the public laws of such state,

is not sufficient proof to entitle the book
to be read in evidence. Statutes of other

states, public or private, must be exem-
plified as directed by act of congress ;

or

at least, proved by the production of sworn
copies, notwithstanding what was said by
Pennington, Justice, in Hale v. Ross, Pen.

807. Bennington Iron Co. v. Rutherford,

3 Harr. 185. But see Taylor v. Webster,

July, 1876, Court of Errors.

348. The printed statute books and
pamphlet session laws now evidence, {Rev.

Evidence, p. 381, ^ 22). Lawrence v. Finch,
> C E. Gr. 234, 238 : Condit v. BlackweU. 4

C. E. Gr. 193, 19G, 7 C. E. Gr. 481 ; Ball v.

Consolidated Co., 3 Vr. 102. 104; Uhlerv.

Semple, 5 C. E. Gr. 288.

See Bounty, ? 35, Constitution, §§ 29-

40. Supra, I 250.

VIII. Private Document^.

(a) Deeds.

349. If an instrument does not upon in-

spection appear to be a deed, it cannot
be made a deed bv evidence dehors. Cor-

lies V. Van Note, 1 Harr. 324. Infra, XII(6).

350. A deed from a father to a child, of

an estate tail constituting an advanee-
mentjShould be admitted. Den. McGinnis,

V. MTeakc, Pen. 291, 294.

351. A deed niade by a guardian can-

not be given in evidence without the or-

der of the orphans court authorizing it.

Jackson v. Todd, 1 Dutch. 121, case re-

versed, 2 Dutch. 525. See Ejectment, §

154.

352. So, a deed executed by adminis-
trators. Den. V. Wright, Pet. C. C. 64.

353. A deed by administrators to one of

themselves, under whom the defendant

claims, cannot be read in an action by

heirs for overflowing lands descended to

them. Winans v. Brookjield, 2 South. 847.

354. If the book account could be set

off in this action, it Avas lawful for the de-

fendant to shew that it had been allowed
and settled on the former lease, and for

thi.s purpose the lease was competent evi-

dence. Swing V. Sji((rks, 2 Hal. 59.

355. If the deed under which a party
claims bears date after the beginning of

the suit, its admission is not error, if im-
material. Schencli v. Cuttrell, 1 Zab. 5.

350. The provisions of P. L. 1809, p.

1238, that the recitals in a deed given by a
public officer shall be prima facie evidence
of the facts recited, apply to deeds given
before its passage. Campbell v. Bewick, 5

C. E. Gr. 186. See Den. v. Voting, 7 Hal.
300. Supra, I 304.

357. In trespass for cutting a tree in a
highway, tried before a justice, a deed may
be admitted to show the boundai'y line
of an adjoining farm. Winter v. Peterson,

4 Zab. 524. See Ortley v. Chadwick, 1 Vr.

35, 36.

358. It cannot be admitted to prove title

to grain as passing by the deed, because
annexed to the freehold. Westbrook v. Ea-
ger, 1 Harr. 81, 84.

See Alteration, U 3, 17, 24. Bonds, ?

115, Conveyance, U 94, 102, 105, 143, 144,

188, Ejectment, |§ 85, 129, 132, 14^148.
Infra, 'i'i 500, 005.

(b) Mortgages.

359. A mortgage although not recorded
within the time required by the statute is

admissible; the objection goes to its legal

effect. Den. Jouet v. Watkins, 1 Hal. 445.

360. The fourth section of the act re-

specting conveyances, (Rev. p. 153), ap-

plies to mortgages; and a mortgage duly
acknowledged with the certificate of such
acknowledgment indorsed upon it in due

I

form by a proper officer, may be received

in evidence without any further or other

proof of its execution. Den. v. Wade, Spen.
291.

361. A mortgage is competent evidence

to show that at the time it was given, the

mortgagor was in possession under a

claim of title, with the knowledge of the

mortgagee, Osborne v. Tunis, 1 Dutch. 633.

Supra, i 143.

See Ejectment U 45, 88, 92, 152, Estop-

pel, § 35. Infra, g 499.

(c) Wills.

362. A will purporting to be signed by
three witnesses, but sworn to by only two,

who say nothing as to the third, is suffi-

ciently proved to go to the jury. Jackson

V. Van Dyke, Coxe 28.

303. A'will may be admitted which has
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not upon it the regi.ster's eertiiieate of pro-
l)ato; it Miav be i)iovecl by the witnesses.

Den. Falkeidntiyli v. CVi /»/>,' IVn. 7'.>8, 803.

304. One witness is suflieient. Den.
Mirkle V. Mdilavk, '2 llaiT. s«j ; Compton v.

Milton, 7 Hal. 70.

365. Where tlie will has iiecn achnitted

to probate in another state the party
must produce and prove the original here,

ov in case of loss, prove its contents, or
itt< probate under the statute of New Jer-

sey. Graham v. Whiteley, 2 Dutcli. 254.

See DowKK, I 134, E.iectmext, 'i^ 58, 67,

131, 135. Supm, '0. 200, 302a. Wills.

(d) Accounts.

300. riaintifT's book is evidence of

money lent, as one of the items of the
account, but not conclusive. Craven v.

.S/ia//-(/, 2 Hal. 345; Brannin v. Voorhees, 2
Gr. 590, 591.

307. A book of accounts exhibiting no
mutual course of dealings between the

parties, containing tnit a single entry or

charge of cash lent, is inadmissible evi-

tlence to sustain a demand for monej' lent

and advanced. Carman v. DunJuim, 6 Hal.
189.

367«. Articles of provisions charged as

"lent," is a sufficient entrv. Darnel \.

Sheldon, Pen. 522.

368. Books of account cannot be received
in evidence in New Jersey to prove the
payment of money. Xor are they evi-

dence of money lent. The necessity of
admitting them as evidence of goods sold,

services rendered, and other matters in the
usual course of business, for which the
common law rule has been relaxed, does
not exist in case of i^ayments or advances
of money. Inslee v. Prall, 3 Zab. 457.

309. Books of account regularly kept
are competent evidence to prove the pay-
ment of money where there have been
mutual dealings between the parties,

and the money has been paid on account
of claims that might be proved by books
of account; but they are not competent
evidence to prove money paid on a note
or bond, or monev lent. S. C, 1 Dutch.
065.

370. The plaintiff's books of account
were competent evidence to prove the
amount of service rendered. Oliver v.-

Phelps, Spen. 180, 1 Zab. 597.

371. An account rendered by an em-
ployer to a workman for services, is such
evidence. Lyons v. Davis, 1 Vr. 301.

372. 8o, a statement in writing of the

original price, disbursements, &c., in re-

gard to a tract of land jointly purchased,
rendered by defendant to plaintiff. Dope
ads. McGee, 4 Yr. 271.

373. A mere entry in a book of accounts
unexplained and unsupported by any
other evidence is not sufficient to sustain

a charge for cash paid to a third jjerson,
not one of the i)arlies to tlie suit Jones
V. Brick. 3 Hal. 269.

374. Book of account not evidence of a
single charge of cash, or (^f two or three
charges of casli standing alone. Wilson
V. Wilson, 1 Hal. 95.

375. (^iiery. Whether they are evidence
at all as to casli. Ibid.

370. Plaintitl"s bof)k is not evidence to
charge one with goods received by a third
person, unless an authority to deliver
them to such third person is shown. Toirn-
ley V. Wooley, Coxe ;j77.

377. Or, unless preceded i)y an order
for such delivery. Tenbroke v. Johnson,
Coxe 288.

378. A mere entry made in a man's
book of account, of a settlement with
another, is not legal evidence of a settle-

ment, as against such other person. Presl
V. Mercereau, 4 Hal. 208.

379. A Ijook account containing charges
in several successive years, all written
from oral direction, and all against one
person, without any intervening charge,
is not sufficient evidence to go to the jury.
Swing V. Sparks, 2 Hal. 59.

380. Charges in a book, which are not
in their nature liquidated sums, or prices,

or values, but damages, which can be
rendered certain only by convention or
judicial decision, are not matters of book
account. Ibid.

381. If in a suit against J. W., a book of
account is produced, charging the item
sued for, to " the sloop Gen. Jackson and
owners," and there is evidence that J. W.
was the owner, it is sufficient to sustain
the action. Wood v. Fithian, 4 Zab. .33,

838.

382. An accoiuit proved to be in the
handwriting of one partner, is evidence
to go to the jury in an action between the
partners, though it is not signed. Jessup

v. Cook, 1 Hal.' 434.

383. Joint and separate accounts should
not be admitted in the same action. Camp-
bell V. Roberts, Coxe 33.

384. The price or value ought always
to be annexed to the article charged.
Hagaman v. Case. 1 South. 37.

385. A book of account is admissible in

evidence, even where the items on the face

of the book are not charged on the same
day when the services were rendered, if

the charge be made in the usual course of

such business. Bay v. Cook, 2 Zali. 343.

380. A charge in a book of accounts'is

sufficient, even where it mixes up several

items in the same general charge, and does

not give any information as to the amount
or value of each or of either of the items

charged. Ibid. See Cornelius v. Ivins, 5

Hal. 50.

387. An entry in a book "To finishing a

carriage, to pay off a note of seventy-five

dollars, ninety "dollars," may be lawful evi-
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dence of the sale and delivery of the car-

riage, but is not of the payment of the
note. Cook v. Bristcr, 4 llarr. 73, 75.

388. An account rendered, which was
not kept by book, is prima facie, evidence
to prove a debt. Xorris v. Douglass, 2 South.

817.

389. An entry of a ])ayment made by a

guardian, is no voucher or evidence of

payment. Matter of Marci/, 9 C. E. Gr. 451.

390. Where articles of an insolvent were
sold, the assignee may recover upon a
charo^e made in his own book. Rash v.

Hance, Pen. 860.

391. Where nt) objections are made at

the trial to the plaintiff's account, the

court will not reverse the judgment on the

ground of there being no evidence. Dare
V. Moore, Coxe 94. Infra.

392. Book of account, not evidence with-

out being proved. Perry v. Lambert, Pen.
543.

393. It is not error to admit a merchant's
day-book in evidence, where it appears
that he also kept a ledger, which is not
produced. Tyndall v. Mclniyrr, 4 Zab. 147.

394. When it affirmatively appears in

the case that' the entries in the day-book,
or some of them, have been carried into

the ledger, the two books must be ofiered

together. Bonnell v. Mawha, 8 Vr. 198.

395. Where the book was of a suspicious

cast, some leaves having been cut out, and
the account kept ledgerwise. Held, that

the book was admissible in evidence. The
credit due to it was for the determination
of the jury. Jones v. De Kay, Pen. 955.

396. Only such parts of a mere pa})er ac-

count as are proved ought to go to the

jury. Cnmmiin/s ads. Bonham, Coxe 55.

397. A ledger, proved to contain origi-

nal entries, is not evidence. Leveringe v.

Dayton. 4 Wash. C. C. 698.

398. In an action against an insurance
company to recover for loss of goods, the

ledger and cash-book of the insured may
be received to prove the amount of his

sales. Jones v. Mechanics Ins. Co., 7 Vr.

29, 42.

399. A day-book of one of the defend-

ants, in which entries were made in the

presence of the plaintilf and shown to him,
and to which he made no objection at the

time, may, in connection with other evi-

dence, be read to the jury. Oram v. Bishop,

7 Hal. 153. Supra, ^ 33.

400. A book of account is not sufficiently

proved to be read in evidence merely by a
witness swearing that there are two or

three charges in it against him, one of

which was charged higher than he under-
stood it ought to be ; and when the witness

had never seen the book until it Avas pro-

duced before the justice, did not know the
handwriting in which it was kept, and
had never seen an entry made in it, or

settlement made bv it. Cole v. Anderson, 3
Hal. 68.

401. Nor, wlicre a witness swears that he
believes it to be the book of original en-
tries. Smith V Johnson, 2 South. 511, 512.

402. Books held suthciently proved,
where a witness swore that he never saw
them before the trial, but that thc3' were in

plaintiff's handwriting, and contained an
entry of a transaction with witness. Shute,

V. Ogden, Pen. 921, Pennington J., dissent-

ing.

403. It is competent to ask a witness if

there is not a charge against witness in the
plaintiff's book offered in evidence, for

an article whic-h the witness paid for at its

purchase, to show the book to be incor-
rect. But as a single error of this kind
would not destroy or impeach the book, it

is no ground of reversal that the court
overruled the evidence. Eodenbough v.

Eosebury, 4 Zab. 491.

404. A witness may be called to cor-

roborate the charges. Ayres v. Van Lieu,

2 South. 765, 766; James v. Stonebanks,

Coxe 227.

405. Where erasures have been made,
their effect upon the credibility of the
book, is a question for the jury. James v.

Harvey, Coxe 228 ; Cook v. Brister, 4 Harr.

73, 75.

406. Books cannot be admitted upon the

justice's personal knowledge. McCorTnick
'v. Brookfield, 1 South. 69, 73.

407. A party is not concluded from re-

pudiating a sale made to an agent, whom
he afterwards discovers to have been with-

out authority, because he has charged the
articles to the principal. Coxe v. Field, 1

Gr. 215.

See Bills and Notes, U 199, 200, Corpo-
rations, II 286-292, Error, § 139, Rev. Jus-

tices Courts, § 37, 4 Grif. Laiv Reg. 1299,

Rules of Supreme Court, § 57. Supra, li

31, 63, 82. Infra, U 576, 595, 596, 617, 618.

(e) Receipts.

408. A receipt endorsed upon a note by
the payee is 2^>'i>na facie evidence ef pay-
ment. Conover v. Conover, 3 Gr. 420, 422.

409. A receipt is never conclusive, but
can always be explained by parol, and
fraud or mistake shown and corrected.

Cole V. Taylor, 2 Zab. 59 ; Ehcrll v. Lesley,

2 Hal. 349 ; Freeholders of Middlesex v.

Thomas, 5 C. E. Gr. 39 ; Crane v. Ailing, 3

Gr. 423.

410. A receipt in full, by which S.

agreed to acce]:)t a note in payment " at

his own risk, and collect or lose the same
without calling on F. for the money," is

not conclusive, and S. may show that the

maker of the note was insolvent, and that

F. fraudulently misrepresented his re-

sponsibilit}'. Snyder v. Findley, Coxe 48,

50, Jiote.

411. A receipt in full for a legacy, given
upon the delivery of a note to the legatee,
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will not discbarce the lien of tlio loj^acy

on tho land, altliou^h such would bo the
presumption, if not exphiint'd. Schanck
V. Arrow^Diill), 1 Stock. 314.

412. Wbcre a to.stator j:;ave ono-balf of
the ineoiue from bis land to his wife, I\[.

H., for life, and the conijilainant pro-
duced a receipt signed by M. H. in full of
her right iu the land up to the time of
fding the bill. Held, that as agauist the
tenant, it may be shown that in point of
fact the money montioncil in the receipt
was not paid. BinI v. Davis, 1 McCart.
4G7.

412a. A tax receipt docs not estop the
collector from showing that a check given
in payment was not i)aid. although the
grantee was induced tlierehy to pay the
whole consideration. The collector did
not give the receipt knowing it would be
used for such purpose ; it is only a vou(^her
of payment l)etween the parties, liable to

be disproved and docs not raise the pre-
sumption that it will be used to defraud
a purchaser. Knhl v. Love, S Vr. 5.

413. In a suit for a legacy against a
trustee appointed by the legislature to exe-
cute a will after the executor's death, a
receipt of the legatee's husband for the
full amount of the legacy may be given in

evidence, although given to the executor
two years before. Connelly v. Kindle, Pen.
824.

414. A decree of the orphans court was
reversed because of a refusal to admit the
receipts of administrators of amounts paid
them but not charged iu their account.
Reeve v. Townsend, 4 Hal. Ch. 81.

415. A receipt in these words, " Received
25 March, 1825, of M. R. and J. B., attor-

neys of W. L. E., five thousand and eighty-

three dollars, it being the consideration
money for the farm in the township of N,"
being received in part payment of a debt
on judgment and execution, in favor of J.

E. against W. L. E., (which receipt was
signed by the creditor at the time of his

purchase of said farm), and without any
money paid, or deed delivered, is not con-
clusive against the purchaser and creditor,

who is the plaintift'in execution.. Karle v.

FAirle, 1 Harr. 273.

41G. To render it so, a deed must be
tendered, conveying a good title to the
land. Ibid..

417. Taking a receipt does not preclude
other proof of pavment. Berry v. Berry,

2 Harr. 440; Chambers v. Hunt',1 Zab. 552.

Infra, g 585.

418. A receipt is com])etent evidence
against the signer, but not against a third

party, as to charge the obligoi's in a l)as-

tardy bond with money paid, without proof
of how the expense was incurred. lioll v.

3Jaa;?iW/, 2South.498.
419. When a party ofTers a receipt in

;

evidence as signed by one person and fails I

to establish the fact,' he shall not be per- I

mitted to prove it to be tlie signature of
another person. BciUcc v. Birdmtl, Coxc 12.

420. A receipt of a note in satisfaction
of a/f. fa. caimot be admitted on proof of
tlu^ maker's handwriting, in an action by a
constable against a third party for obstruct-
ing him in arresting original defendant.
Lawrence v. Jones, 2 South. 825.

See Alteration, U 12, 80. ATT.^fiiMENT,
9. 88, Biu.8 AND NoTKs. ^ 142, Ponds, ? 114,
EsToi'PRL, ^ 187. Supra, ? 319.

(f) Letters.

421. A letter is not judicial evidence.
Thomas v. Kitchen. 1 Harr. 395. See Le
Roy V. Blauvelt, 1 Gr. 841, 342.

422. A letter from the plaintiff to the
father of defendant, not containing a state-

j

ment of any facts material to the contro-
versy, and relating only to an offer of
compromise, is not admissible. Wregev.
Wedcott, 1 Vr. 212. Infra, 'i 579.

423. On a warranty in the sale of a mare,
a letter from plaintiff to defendant inform-
him that the mare was diseased, and re-

questing him to see her, is evidence of no-
tice, but not of the contract. Steward v.

Bowne, Pen. 959.

424. A letter is sufficient evidence of a
consideration to answer for the default
of another. Laing v. Lee, Spen. 337.

425. If a letter from defendant to plaintiff,

produced by defendant, is proved to have
been mailed to plaintiff at the proper post
office, and has the proper post mark upon
it, and the possession of it by the defendant
is accounted for in a way that shows a pre-
sumption that he received it from plaintiff,

it is sufficient proof to permit the whole
evidence to go to a jury, to determine
therefrom, if the letter was received by
plaintiff. Starr v. Torrey, 2 Zab. 190.

426. Proof of putting a letter, containing

a notice, into the post office, directed to

the opposite attorney, is not sufficient

proof of the service of such notice to

found thereon an application in the attor-

ney's absence. Anonymoiis, 6 Hal. 94.

427. A letter cannot be proved by an in-

competent witness. Stille v. Wood, Coxe
224 ; Supra, U IGO, 169.

(g) Other writings,

428. If a printed or written paper is

offered in evidence with the name of a

party to the cause attached, and purport-

ing to be signed by him or by his author-

ity, it is competent for such party to show
that such use of his name was not author-

ized or sanctioned bv him. Dennis \. Van
Vay, 4 Dutch. 15S, 2'Vr. 39. Sitpra. ? 48.

429. A family record of births is inad-

missible. Houston V. Cooper, Pen. 8()().

430. A physician's bill, not made out

in plain English words, or as nearly so as

the articles "will admit, cannot be received
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in evidence. Hedges v. Boyk, 2 Hal. 68.
1

See Smith v. Dunn, 2 Dutch. 212.
j

431. It is not a fatal objection to a phy-
sician's bill or charge in his book, that it

contains well-known and usual abbrevia-
tions. Bay V. Cook, 2 Zab. 843.

432. A paper may be competent evi-

dence of a fact stated in it, although inva-

lid as an agreement to bind the party.
^

Ortley v. Chadwick, 1 Vr. 35.

433. The statements of an agreement in-

valid for want of consideration may be
competent, and may Ijc proved by the

paper. Ibid.

434. A inap, good evidence against par-
ties to it

—

secus against one claiming ad-

versely to both. Jackson v. Vaii Dyke,

Coxe 29. See Ejfxtment, U 142, 163.

435. A map endorsed by a former owner
of the land upon his deed, is evidence of

boundaries. Opdyke v. Stephens, 4 Dutch.
84.

436. An ordinance is valid which adopts
grade lines of a street by reference to a
map on file, which when produced is not
marked " filed,"—it may be identified.

State, Vanatta v. Morristown, 5 Vr. 445. See
Dedication, U 4-6, 16, 17, 35.

437. It is no objection to reading in

evidence an agreement that is condi-
tional ; this objection applies to the op-

eration of the evidence when admitted.
Longstreet v. Ketcham, Coxe 170.

438. The objection that a paper offered

in evidence bears no date, goes rather to

its effect than its competency. James v.

Stonebanks, Coxe 227.

See Alteration, U 20, 21, 29, Assign-
ment FOR Benefit of Creditors, ^ 66, As-

sumpsit, § 75, Bills and Notes, ?? 66, 144-

146, 154, 199. Bonds, H HI. 115. Certio-
rari, § 242, Corporations, U 176-182,

Debtor and Creditor, ^ 71. Supra, I 79.

Infra, I 560.

IX. Parol to Vary Written.

(a) General rules.

439. Parol evidence is inadmissible to

alter, vary or contradict written. Wood-
ruff \. Frost, Pen. 342 ;

McHcnry v. Forsyth,

Pen. 1002; Kern v. Voorhies, Pen. 1003;
Perrine v. Cheeseman, 6 Ilal. 174; Cox v.

Bennet, 1 Gr. 165 ; Roqers v. Colt, 1 Zab. 18,

704 ; Dewees v. Manhattan Ins. Co., 6 Vr. 366

;

The Society ttr. v. Hair/hf, Sax. 393 ; Chet-

wood\. Brittan, 1 Or. Ch. 438, 3 Gr. Ch.
334, 1 Hal. Ch. 62S; Speer v. Whitfiehl, 2

Stock. 107 ; Chubb v. Perkham, 2 Beas. 207
;

Huffman v. Hummer, 2 C. E. Gr. 269; Suf-

fern v. Butler, 6 C. E. Gr 410; Locander v.

Lounsbery, 9 C. E. Gr. 417, 10 C. E. Gr. 554.

440. It seems, that this is merely a rule

of evidence, and if a defendant in equity
by his answer admits a charge in the bill,

that at tlie time of executing a bond it

was verbally agreed that the complainant
should not be personally linble for the
money, equity will grant relief against a
recovei'v on the bond. Chetwood v. Brittan,

1 Gr. Ch. 438, 1 Hal. Ch. 628. See Equity,

I 361.

441. There is a great difference between
introducing parol evidence for the purpose
of showing that the writing does not ex-

press the true intention of the parties,

and introducing it for the purpose of show-
ing the circumstances which make it in-

equitable and unconscientious, that the
intention should he carried out. Stoutot-

burgh v. Tompkins, 1 Stock. 332. See
Equity, U 126, 1142, Contracts, § 117.

442. Parol evidence is admissible to

show a want of consideration, or fraud,
or imposition in procuring the instrument
on which suit is brought Eaton v. Eaton,
6 Vr. 290. See Equity, ? 1158.

443. The defendant may prove the fal-

sity of parol declarations of a vendor as

to the quantity of land, made at the time
of sale, to defeat specific performance.
Miller v. Chetwood, 1 Gr. Ch. 199.

444. But not with a view of having the
contract performed, with an abatement
of the price. Ibid.; King v. Buckman, 5

C. E. Gr. 316.

445. Where it is doubtful from the con-
tract whether time is of the essence, state-
ments of the vendor at the time of the
contract, will be sufficient to make it so,

and are admissible. King v. Ruckman. 5
C. E. Gr. 316, 6 C. E. Gr. 599.

446. Upon the production and jiroof of

a writing, as follows :
" Keceived of G. W.

T. & Co. a note" (specifying it,) " as col-

lateral security, for certain notes we hold
of theirs, and on which we agree to ex-

tend the time until," <tc., parol evidence
is admissible to show that the note declar-

ed upon was one of the notes of G. W. T.

& Co. then held by the persons signing

said agreement. Bell ads. Martin, 3 Harr.
167.

447. Where a devise was made to S. " of

all that part "' * * noAV occupied by
him," and the devisee had been in posses-

sion under an agreement. Parol evidence
is competent to show the terms of such
agreement, and the extent of the occupa-
tion by virtue of the contract. Stanford v.

Lyons, 8 Vr. 426. See Devise, ? 124," Hvse-
MENT, ? 77.

448. Where a mortgage was recorded in

full, and provided for the payment of in-

terest during the ten years, without saying

how often, a purchaser of the premises
has notice from the record that some pe-

riodical payments were intended, and that
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they were to be made yearly, may l»o

proved so as to bind liim. Acknm v. n7;(.s-

ton, 7 C. E. Gr. 444.

449. 8ueh proof does not contradict or
alter the terms of the instruments, or their

expressed meaning, l)ut supplies tlieir ob-
vious omissions and corrects their am-
biguities, subjcc't to which the purchaser
bought. Ibid. See Cooper v. M'ri(/lit, 3 Zab.
200,' Bonds, n 9.

450. An omission in a writing of the
name of the person for whom another
becauic security, cannot be supplied i)y

parol. Hoffman v. Larue, Pen. GSo.

451. Parol evidence of a general under-
standing among the tenants, or of jtrevi-

ous circumstances going to sliow that the
lots on a certain tier were entitled to less

head and fall, is inadmissible. Society, cOc,

V. Haight, Sax. 394 ; Dewees v. Manhattan
Ins. Co., 6 Vr. 36G. Debtor and Creditor,
^1, Equity, ^97.

452. Parol evidence is admissible to prove
identity, or show a mistake in the name
of a legatee. Evaiis v. Hays, 2 Gr. Ch. 204.

453. If a writing is only a part of the
evidence of the contract, and not the
contract itself, it may be explained. Saltar

v. Kirkhride, 1 South. 223.

See Agency, ^9, Arbitration. U 106, 107,
Assumpsit, § 78, Condition, ? 25, Coxtr.\cts,

U 74, 115-121. III(6)(2), III(6)(3),III(c),

152, 242, 273, 277, Conveyance, U 105. 210-
218, Custom and Usage, Equity, U 120, 374,

1142, Wills. Sujva, 'i 204. Infra, U 470,

471.

(b) The application.

(1) To insfriiments under .seal.

454. Parol evidence is admissible in

equity to show that a deed absolute on its

face was intended as a mortgage, and
that the defeasance was omittetl by fraud,

surprise, or mistake, Lokerson v. StUhcell, 2

Beas. 357 ;
Clark v. Condit, 3 C. E. Gr. 358

;

Vandegrlft v. Herbert, 3 C. E. Gr. 466; Con-
dit V. Tichenor, 4 C. E. Gr. 43 ; Hof/an v.

Jaques, 4 C. E. Gr. 123 ; De Camp v. Crane,

4 C. E. Gr. 166 ; Van Keuren v. McLauglin.
4 C. E. Gr. 187, 575; Merritt v. Brown, 4 C.

E. Gr. 286; Washburn v. McLaughlin, 4 C.

E. Gr. 42S ; Phillips v. Hulsizer, 5 C. E. Gr.

308 ; Melick v. Creamer, 10 C. E. Gr. 430.

455. To have a deed absolute on its

face decreed to be a mortgage, parol evi-

dence is admissible, not to establish an
agreement to reconvey which equity will

enforce, but to establish the true nature of
the instrument by showing the object for

which it was made. Sweet v. Parker, 7 C.

E. Gr. 453.

456. To enable the grantor to sue for

rent, it is not competent in an action at
law to prove that a deed, absolute on its

face, was intended as a mortgage. AUjotl
V. Hit n.ion, 4 Zal). 493.

457. J'arol evidence is competent for the
l)urpos(M)f showing that the mortgage was
intended to secure a debt didcrent from
that expressed in it. Jietl v. Fleming, 1
Beas. 13.491.

458. Where there is an agreement to sell

lands, charged with a mortgage of a cer-
tain amount, and two deeds are drawn,
conveying the lands named in the agree-
ment in (liflerent parcels, each of which
charges the land therein described with a
mortgage of the amount named in the
agreement, but does not in terms refer to
the other deed, the mortgage, the fact
that it is the only mortgage, and the loca-
tion of the lands, may be shown in expla-
nation. Thayer v. Torrey, 8 Vr. 339.

459. It may be shown by parol that at
the time a mortgage was given as " addi-
tional security," the creditor agreed to ex-
haust another mortgage which he held for
the same debt upon lands in Wisconsin,
before resorting to the debtor's mortgage
here. Tiffany v. Crawford. 1 ^IcCart. 278.

460. A bargain made before a mortgage
is given cannot affect it, because the pur-
pose of the parties will be presumed to

have been changed and abandoned before
its execution. Nor, if made afterwards,
because without consideration, and also
because the efiect of a sealed instrument
cannot be changed bv parol. French v.

Griffin, 3 C. E. Gr. 279^ 281.

461. Extrinsic circumstances are admis-
sible on a question of location, in ascer-
taining the application of a grant to its

subject matter. Fuller v. Carr, 4 Vr. 157.

462. The deed is the best evidence of
dedication, and parol evidence will not
be admitted to contradict it, and show that

there was no intention to dedicate. Clark

V. Elizabeth, 8 Vr. 120.

463. Where the language of a deed ad-
mits of but one construction, and the
location of the premises intended to be
conveyed is clearly ascertained by a suffi-

cient description in the deed by courses,

distances or momiments, it cannot be con-
trolled by any different exposition derived
from the acts of the parties. Jackson v.

Perrine. 6 Vr. 137. See Boundary, § 42.

464. The application of a grant to its

proper subject matter is a question for the
jury, aided by extrinsic evidence. Up-
dyke v. Sfepliens, 4 Dutch. S3.

465. Bonds. The obligor of a bond will

not be admitted to prove by parol, that at

the time of giving the bond, it was agreed
that the obligor should not be personally

liable. Chetwood v. Brittan. 1 Gr. Ch. 43S.

3 Gi-. Ch. 334, 1 Hal. Ch. (;2S.

466. Proof of a parol guaranty made
at the time of a.ssigning a bond, is inadmis-

sible. Garretsie v. I'anness, Pen. 20, 27.

46()a. That a bond was given merely as

collateral security for a precedent debt
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and not in payment, may be shown by
parol. Van Vliet v. Jones, Spen. 340, 343.

See Arbitratiox, U 104-108, Bonds, ?d 2,

42, 117, 144-148. 151-154, 156, Boundary, §

44, Contracts, g 277, Convkyance, ?il 107,

170, 173, 205, 200, VI(6), 209-215, 218, 225,

Debtor and Creditor, ? 71, Dedication, ^

17, Ejectment, B 149, 161, E(iuiTY, H 373,

374, 482. Supra, § 27.

(2) To other writings.

467. Bills and notes. The rule exclu-

ding parol evidence tending to vary the
nature of the contract, and c;onvert an ab-

solute into a conditional contract, applies

to an unqualified acceptance in writing.

Meyer v. Beardsley, 1 Vr. 230.

468. In cases of ambiguity on the face of

the instrument, it may be introduced to

show who really intended to sign an instru-

ment, as, that an endorsement on the back
of a note was intended for a signature as

joint-maker. Kean v. Dai'is, 1 Zab. 083.

409. The true time when a note Avas

made, may be shown by parol, if it was
wrongly dated by fraud or mistake. Paid
V. Sniith, 3 Yr. 13, 14.

469a. In a suit brought on a promissory
note, where all the parties sign the note
as pi'incipals, parol evidence is not ad-

missible to show that either of them signed
as surety. Hendrickson ads. Hutchinson, 5
Dutch. 180.

4096. Where a defendant alleges that a
note was given to take up a certain other
note, parol evidence is admissible to prove
that it was given and accepted to take up
a note different from the one alleged.

Duncan v. Gilbert, 5 Dutch. 521.

470. A promissory note, on its face pay-
able in money, cannot be contradicted by
parol proof to show that it was payable in

stock, although it appeared that the inter-

est which had been paid on the note was
equivalent to the amount of dividends on
such stock. Rittenhou.se v. Tonilinson, Oct.

1870, Chancery. Supra, I 453.

471. An account stated by a factor, and
a check given to his princii)al for the bal-

ance, do not preclude him from showing
that such check was given conditioned on
the payment of other checks of third par-

ties. Park V. Miller, 3 Dutch. 338. Supra,

I 453.

472. Parol evidence is admissible to

prove that a blank endorsement was in-

tended as a guaranty. Jacques v. Mc-
Knight, 2 Dutch. 92, note.

473. Or, that the endorser's contract
was different from what the law would
imply in the absence of such evidence.
Watkins v. Kirkpatrick, 2 Dutch. 84.

474. If A. obtain money of B. at usuri-

ous rates, and make himself primarily
and unconditionally liable for the repay-
ment of it, the transat^tion is patent upon

its face, and is conclusively a borrowing
and lending; but if A. only make him-
self secondarily and conditionally lia-

ble by his endorsement or guaranty, the
transaction is dill'erent, and may be ex-
plained by parol evidence. Durant v.

Banta, 3 Dutch. 024.

475. The admissibility of parol evidence
in relation to commercial paper consid-
ered. Chaddock v. Vanness, 6 Vr. 517,
Depue, J.

476. F. agreed in writing to take of A.
all the barytes he might deliver at Jersey
City during the season, and pay therefor
twelve dollars per. ton. Held, that under
the agreement, F. was entitled to have a
merchantable article, and parol evidence
could not be given to show that any par-

ticular lot or quality of barytes was in-

tended. Fitch v. Archibald, 5 Dutch. 160.

477. It is not error to exclude parol evi-

dence that a written assignment of
goods in a store was intended to include
the store books. Taijlor v. Sayre, 4 Zab.
648.

478. A voluntary subscription for the
erection of a library, is not a subscription

of stock, and parol evidence cannot be
ofl'ered to show that it was intended to be
such a subscription. Crane v. Elizabeth

Library Association, 5 Dutch. 302.

479. A resolution of a board of direc-

tors, ''that two acres be sold," is vague
and uncertain upon its face. The uncer-
tainty is patent, and parol proof is inad-
missible to explain it. Carr v. Passaie
Land Co., 4 C. E. Gr. 424, 7 C. E. Gr. 85.

480. The term ''immediate delivery,"

explained to mean among coal shippers
and dealers, a delivery within the present,

or in some cases, the succeeding month,
and thus interpreted in this contract. Nel-

don v. Smith, 7 Vr. 148.

481. Where by a written agreement A.
B. C. and D. were partners, none of them,
in a suit by their creditors, can show by
parol that he was not considered a partner
by the others, and not liable as such to the
creditoi'S. Voorhees v. Jones, 5 Dutch. 270.

482. Parol evidence of the contents of a
paper may be given, when the paper is not
the foundation of the cause of action, but
merely relates to some collateral fact.

Gilbert v. Duncan, 5 Dutch. 133, 521 ; West

v. State, 2 Zab. 212.

483. The existence of a paper may be
proved by ];)arol as a fact in all cases where
its contents are not material to the rights

of the parties in the action, or the party
proving it does not seek to avail himself
of its contents as jiroof of any fact stated

in it, or any obligation created or dis-

charged by it. Ibid.

See Amendments, ? 142, Bills and Notes,

?§ 17-19, 147, 152, 155, 156, 116-164, Bonds,

I 42, Contracts, U 317, 325, Estoppel, g

146.
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X. Bkst and Six'ondary Evidkncic.

(a) Production of the best.

484. Whatever ii phiintiir niMV prov*', the
defendant may disprove l)y the same kind
of evid(Mice. Hill v. Carter, 1 JIarr. 87. .See

Advanckmknt, I 4. Sapra, 'i
9'.».

485. 'Phe iaet that an oHieer acted as

a deputy surveyox' is suHieient evidence
of his ollieial character. Dm. v. Fond,
Coxe 379.

486. Or, as a sheriff. Brewster v. Vail,

Spen. 5().

487. Or. as a justice of the peace. Con-
over V. Solomon, 8pen. 2',)").

488. Or, as an overseer of the poor.
Perth Ainboy ads. SiniiJi, 4 Harr. 52.

489. Or, as an overseer of the high-
way. State, Reeves v. Fen/nson, 2 Vr. 107.

490. Or, as a school trustee. State, Gil-

bert V. Patterson, o Vr. 177.

491. Parol evidence of a person acting as

deputy shei'ifif, is sufficient. Den. Lee v.

Eraul, Coxe 283.

492. Or. a judge of the U. S. supreme
court. Gratz v. Wilson, 1 Hal. 419.

493. Or, that a person acted as director

of the hoard of chosen freeholders. Peck
V. Esse.v, Spen. 457. Constable, ^ 3, Cor-
porations, U 105, 106.

494. In a suit by the mother against the
father for the support of their child, the
mother cannot iirove that the father has
made parol admissions that they have
been divorced. Tice v. Reeves, 1 Vr. 314.

495. The written petition for a road is

better proof of the route applied for, than
the subsequent declarations of the appli-

cants. State V. Stites, 1 Gr. 172.

496. A copy of a commitment cannot
be given in evidence, without proof of loss

of the original. Snowden v. Johnson, Pen. 469.

497. A copy of a policy of insurance
proved to have been compared with the
original register of the company, and no-
tice given to produce the original, is not
evidence. United States v. The Paul Shear-
man, Pet. C. C. 98.

498. Nor, a copy of an agreement,
without any allegation or proof why the
original could not be produced. Bozorth
V. Davidson, Pen. 617.

499. Xor, the copy of an abstract of a
mortgage, taken from the registry. N.J.
R. R. Co. V. Saydam, 2 Harr. 25, 59.

500. Parol proof is admissible of taking
possession of a vessel under an attach-

ment issued in another state, and of the
circumstances attending it. Boon v. j\[aul,

Pen. 862.

501. A witness to prove the infancy of
one of the defendants, swore that the de-

fendant was born within a few days of her
own son, and to prove his age she pro-

duced a copy of an entry in a family Bible,

which she swore was a true copy ; such
evidence is inadmissible, the Bible itself

should be produced. Ryerson. v. Graver
Coxe 458.

502. Where in trover a defendant
pleaded a judgment, e.xecution and sale,
and his ])urcliase of the chattels, and then
averred that such chattels were then the
])roperty of tiie dcft'ndaiit in (txecution, to
which the plaintili' replied, traversing tliat

they were then his property, &.c. Held,
that it was not necessary for the defendant
to produce the record. Hordine v. Coml).'<,

3 (ir. 412.

503. Althougli a. county collector is re-

quired by statute to enter in a book all

certiticates received by him. any person
may prove by parol that such certificates

were received. Justices of Bnrlinylon v.

Fennimore, Coxe 190.

504. For the purpose of sliowing the in-

terest of a witness, he may be asked, on
cross-examination, the contents of the
writing under which his interest arises,

without accounting for its absence. Den.
Howell V. Ashmore, 2 Zab. 261.

.505. So, parol evidence of his interest

may be admitted, although written exists.

Mayo v. Gray. Pen. 837.

506. A recital of an ante-nuptial agree-

ment in a deed of settlement, is not evi-

dence, except as against the husband and
those claiming under the settlement. Sat-

terthwaite v. Emley, 3 Gr. Ch. 489.

507. A resulting trust established by
parol, may be destroved bv parol. Peer v.

Peer, 3 Stock . 432. Supra", ^ 45.

508. Title to personal property may be
proved bv parol. Sherron v. Humphreys, 2

Gr. 217.

See Contempt, §f 36, 40, 42, Ejectment, §

157, Equity, § 918a. Supra. U 31, 310.

Jn/ra, §§562,619-621.

(b) Notice to produce.

509. Although a document may be in

court, a party cannot compel its produc-

tion without a notice. Watkins v. Pintard,

Coxe 378.

510. Parol evidence of the contents of a

writing cannot be given without a notice

to produce the original. Ford v. Munson,

1 South. 93.

511. Such parol proof may be admitted

where a notice has been given. Truax v.

Trnax, Pen. 166.

512. Notice served on defendants' at-

torney is sufficient, where plaintiff is

ignorant as to which one of defendants

has possession of the deed. Den. v. Mc-
Allister, 2 Hal. 46.

513. A notice to produce a book given

on the morning of the day of trial, is suffi-

cient, if the book be in or near the court.

Board of Justices v. Fennimore, Coxe 242.

See Equity, §§ 239, 857a. Supra, U 1G5,

497.
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Best and Secondary Evidence.

(c) Proof of loss or destruction.

.514. Ho who voluntarily, witlioiit mis-
take or accident, dcstrows primary evi-

dence, thereby deprives him.self of the
production and use of secondary evidence.
Price v. TaUman, Coxe 447 ; Broaduell v.

Stiles, 3 Hal. .58. See Alteration, i^.i. 2!>, oO.

•515. If tlie destruction of an instrument
was accidental, or if it occurred witliout

the agency or assent of tlie party offering-

it, secondary evidence is admissible. But
if it was voluiUarily destroyed by the par-

ty, secondary (nidence of its contents will

not be admitted, until it be shown that it

was done under a mistake, and until

everv inference of a fraudulent design is

repelled. Wyckof v. Wyckof, 1 C. E. Gr.

401.

516. The loss of an instrument upon
which a party seeks to recover, may be
proved by presumptive evidence. Proof
that the papt-r cannot Ije found, due dili-

gence having been vised in searching for

it, is sufficient to raise the presumption of
loss, and let in evidence of its contents.
Clark V. Hornheck, 2 C. E. Gr. 430.

517. All that the law requires as a
ground for the admission of secondary
evidence, is a reasonable assurance that

evidence of a higher nature is not with-
held or suppressed bv the party ofi'ering

it. Ibid.

518. The proof of loss must be satisfac-

tory ; that a witness •' believed" that an
agreement had been in defendant's posses-
sion, is not sufficient. Wills v. McDole, 2
South. 502.

519. Xor, that a witness by request had
hunted among a testator's papers, where
they were usually kept, and that the exe-
cutor then had the key, but ''the lock was
shackling." Sterlinri v. Potts. 2 South. 773.

")20. Where an indenture was traced
into the hands and papers of an appren-
tice, long after his time had expired, and
his wife testified that " she knew not what
had become of the few papers he once
liad, that they were either lost or destroy-
ed." Held, sufficient. Kingivood v. Bethle-

hem, 1 Gr. 221.

521. So, where a' parchment deed had
been cut up into patterns, as an old writ-

ing of no value, and some of the pieces,
being produced at the trial, were identified
by the husband of one of the heirs. Den.
Wat.'ion V. Kelty, 1 Harr. .'J17, 526.

522. To let in parol evidence of the con-
tents of a declaration and plea in any
case, it is not sufficient to prove by the
clerk that he had searched the records of
his court and found no judgment in such
case. Fox v. Lamhson. 3 Hal. 275.

523. Testifying that the paper was in his
possession some time, and lie left it with
the arbitrators, (to whom the matter had
been referred,) since which he has not seen
it ; that he has often searched for it among

liis own papers, the papers of his deced-
ent, and wherever he supposed it probable
it might be found, but could not find it,

and believes it lost or destroyed ; and one
of the arbitrators stating, that the original
agreement was before the arbitrators at

their fii-st meeting, that he has seen it

since, but does not know what has become
of it, (the other two arbitrators not having
been examined, or called on,)—is too in-

definite to show the loss of the original
agreement, and warrant tlie introduction
of secondary evidence. Smith v. Axtell,

Sax. 494.

•524. W. brought a suit to recover on a
lost policy of insurance ; on the trial he
was sworn to prove the loss of the policy.
He testified that the policy had never come
to his hands, that he had never received
it, that he had searched for it among his
papers, and that he had no such paper in
his custody or under his control. Held,
that the proof wji^ sufficient to establish
the loss of the policy. Sussex Ins. Co.

v. Woodruff, 2 Dutch. o41.
525. Proof that a receipt had been in

an attorne\''s possession, and he swears
that it was correctly copied by him in an-
other bill in chancery, and of the belief
of another witness that one of complain-
ants stole the receipt, is sufficient. Wil-

liamson V. .Tohnson, 1 Hal. Ch. 537, 593, 615.

526. Where a party attempts to prove
payment by the giving of a bill or order
and receipt, their contents cannot be
proved Avithout satisfactorily accounting
for their absence. Chambers v. Hunt, 2
Zab. .5.52.

527. The destruction of a mortgage can-
not be proved by an entry in the margin
of the book of registry which contains
the abstract of the mortgage, made by the
clerk, stating that the mortgage was de-

stroyed. Harker v. Gustin, 7 Hal. 42.

528. The rule in courts of law is, that a
party in a cause alleging the loss of a
paper, is competent to prove such loss,

for the purpose of letting in secondary
evidence of the contents ; but the court
will be careful that such evidence is con-
fined strictly to the fact of loss. Miller v.

Wack, Sax. 204 ; Smith v. Axtell, Sax. 494.

529. Query. Can the loss of the defend-
ants account book be proved by his own
oath. Suydirii) v. Combs, 3 Gr. 133.

5.30. Either the fact of the loss, or the
existence of the instrument, may be
proved tirst. Den. v. Poml. Coxe 379.

Infra, i 560.

See Alter.\Ti0N, 11(6), Equity, § 952.

(d) Good secondary evidence.

.531. In the absence of the instrumental
witness, and of proof of the handwriting
of the witnesses and parties, the next best

evidence is the acknowledgement of the
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parties, of its being their deed. Kimjwood
V. Bethlehem, 1 Gr. 221.

532. If tlie ori.uinal agreement lias been
lost, and due diligenee has been used to

recover it, but without effect, a copy may
be received ; or if there be no copy the
party may r(\-<()rt to parol proof of the
contents. Smith v. A.rtf!l, Sax. 494; Seic-

ard V. Vandegrijt, Ten. U22.

533. Upon satisfactory proof of the exe-
cution and existence of a deed, and the
oath of the j)arty that it is lost, secondary
evidence of the contents may be admit-
ted. Stafford v. Stafford, Sax. 525. See
Bent V. Smith, 7 0. E. Gr. 5()0.

534. Parol evidence may be given of

the contents of a writing, the absence of
which is not accounted for, if the object
of such evidence is not to prove such facts

as the "writing would prove if produced,
but only a collateral matter, as its iden-
tity with or diversitv from another writ-

ing. West V. State, 2 Zab. 212.

535. Although the non-production of the
receipt without accounting for withhold-
ing it, may subject the party to susi:)icions

that may justly operate to his prejudice on
the trial

;
yet it cannot preclude him from

giving parol evidence of the payment of
the money, for which the receipt was
given. Berry v. Berry, 2 Harr. 440. Supra,

H17.
536. The issuing and return of writs, as

part of the proceedings of the court, are
properly entered in tlie book of minutes
of the court. Held, in an action of escape
against a sheriff, that the ea. sa. having
been lost, an abstract (being a copy of the
endorsement on the w'rit), with a copy of
the return, recoi'ded in a supiDlemental
book of minutes, called a "sealing docket,"
was sufficient secondary evidence of the
writ. Browning v. Flanagin, 2 Zab. 567.

537. Proof of execution of a written in-

strument, shown to have been lost, will be
supported by the fact of acquiescence in

acts, which it must be held that the party
knew could not be done unless such instru-

ment had been executed bv him. Veghte
v.Raritan Water Power Co., 4 C. E. Gr. 142.

538. Proof of tlie contents of a lost pa-
per, by witnesses who only read it once,
and that twenty-seven years ago, is

unsatisfactory evidence, even where the
character of the witnesses is unimpeach-
able. It must be received, and when sup-
ported by circumstances rendering it prob-
able, will be sufficient ; but if shown by
circumstances to be improbable, will be
deemed insufficient; and a party claiming
under an instrument lost by the negligence
of himself, or those through whom he
claims, will be required to produce satis-

factory proof of its contents. Ibid.

539. Proved by a witness. Trua.v v.

Truax, Pen. 166.

540. Proof that a copy was "believed"
by a witness to be in the handwriting -of

an agent of defendant, is not sullicic-nt.

Wills V. McDole, 2 South. 5()1.

541. A copy compared l)y the witness
and by others, by reading it aloud in liis

presence afterwards, is sullicientlv pnjvcd.
Tindall v. Mclntyre, 4 Zal). 147.

542. The doings and sayings of an agent
so far as they are a part of the res gestx,

may be proved by third persons, not-
withstanding the agent himself is a com-
petent witness for eith(;i' partv. Buntim/
ads. Allen, 3 Harr. 209.

543. If a township record has iteen

destroyed, a certified or sworn list of the
officers elected, is competent. Pricketl's

Case, Spen. 134.

544. A party who gives a notice to pr(j-

duce papers may afterwards waive read-
ing them in evidence ; the notice to pro-
duce does not make them evidence. Bligl\t

V. Ashley, Pet. C. C. 15.

545. So. where an adjournment was
obtained to examine a will, the party is

not obliged to produce it. State v. Lyon,
Coxe 403, 412.

546. Where a book was provided for

each member of a building association for

entering jjayments by tlie secretary, when
made, neglect to have them so entered
throws the burden of clearly proving such
pavments upon the party. Clarksville Asso.

v. Stephens, 11 C. E. Gr. 351.

See Bills and Notes, § 141, Crimks, ^

268, E.TECTMENT, ^ 137.

XI. Inspection before Trial.

547. In an action of assumpsit for goods
sold, this court will not make an order on
the plaintiffs to produce their books and
papers relative to the issue previous to the

trial, to be left with the defendant's attor-

nev for his inspection. Adams v. Rolston,

1 Hal. 183.

548. On an application for an order

granting permission to take a copy of

books, papers, or documents, in posses-

sion of the opposite party, under the sixth

and seventh sections of the act concerning
evidence, approved April 5, 1855, {Rev.

Practice, ^ 157), the petition should state

that the book, paper, or docinnent of

which a discovery is sought, contains evi-

dence relating to the merits of the action

or proceeding, or of the defence, and
should also -state some facts or circum-

stances from which the court can judge of

the materiality of the evidence and the

proprietv of ordering a discovery. Condict

V. Woodi 1 Dutch. 319; Anonymous, Pen.

513. See Costs. § 7.

549. At common law, and independ-

ent of recent statutes, courts of law had
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the power to order inspection of papers,
which, by the pleadings or by being used
in evidence, came within the control of
the court. Hilyard v. Harrison, 8 Vr. 170.

See Bell ads. Kelly, 2 Harr. 270.

550. But the court, in exercising this

control over papers, will merely grant
inspection and examination by the party
and his witnesses, eitlier in open court, or
before an ofticer of the court, or in the
presence of the party producing them, or
iiis attorney, and will not take them from
the latter and deliver them into the pos-
session of the other side. Ibid.

See Costs, ^ 7, Equity, U 223, 239, 857a,
1474.

XII. Production and Admission.

(a) Admission in general.

551. The general rules of evidence are
the same in criminal and civil cases.

West V. Staie, 2 Zab. 212, 242, Green, C. J.

See Arbitration, ^ 25, Corporations, |

356, Costs, ? 38.

552. When the court are equally divi-
ded in opinion on the question of admit-
ting evidence, it should be rejected ; all

evidence should be admitted by the affir-

mative order of the court. Jackson v. Mil-
ler, 1 Dutch. 90; Jessiqi v. Cook, 1 Hal. 434,

440 ; Price v. lallman, Coxe 447, 448. See
Kirby v. Coles, 3 Gr. 441.

553. In a supreme court issue, a judge
at the circuit cannot exclude evidence of
an injury not actionable, if the parties
have taken issue thereon. Potts v. Clark,
Spen. 536. See Emmett v. Brigc/s, 1 Zab. 53.

554. Except where such matter is laid
under a videlicet, or by way of inuendo, or
is clearly impossible. Ibid.

555. Depositions taken when no suit is

pending, are inadmissible. Lummis v. Strat-

ton, Pen. 245, 246; Layton v. Cooper, Pen.
65. Infra, I 663. See Corporations, ^119.

558. No party in a civil suit has a right
to compel the production of the written
examination taken on a criminal prose-
cution, the interest of the public may sutier
by such a disclosure. Patton v. Freeman,
Coxe 113.

559. Such evidence is admissible in a
civil suit, though the confession was made
under a promise of pardon, the public
officer cannot by such engagements, affect
the rights of individuals. Ibid.

560. Where the matters to be proved
arc distinct, though component, parts of a
demand or defence, the order of their
production is wholly immaterial. There-
fore in an action of trespass for taking
away goods and chattels, where the de-
fendant justifies under a distress for rent.

j

the landlord's warrant imder which the
I

distress was made, may be given in evi-

i

deuce before the production of the written

I

agreement luider which the tenant held

[

the premises, and proof that there was
I
rent due. Lusk v. Colvin, 3 Hal. 62. See
Bonds, ^ 136. Supra, I 530.

501. In the admission of testimony,
much, as to the order of time, must be
left to the discretion of the court of trial,

and their decision in such matter is not a
ground of error. Donnelly v. State, 2 Dutch.
601.

562. If evidence is improperly admitted
because a writing is not produced, this

court will not reverse if the writing was
afterwards given in evidence. Lyons v.

Davis, 1 Vr. 301 ; Kutzmeyer v. Ennis, 3
Dutch. 371. See Error, § 25.

563. Where evidence was excluded as
princii^al testimony, but admitted to con-
tradict a witness, and it was competent on
the merits. Held, that the verdict should
be set aside if in favor of the party ob-
jecting to the testimony. Reed v. Vancleve,

3 Dutch. 352.

564. On an indictment for forgery, it is

not error to admit proof that the signa-
ture of C. S., one of the subscribing wit-

nesses, is not the handwriting of a man
named C. S., without first proving that he
is the same person ; that fact may be
made out afterwards. West v. State, 2 Zab.
212.

565. On the trial of an appeal from the
appraisement of commissioners of dam-
ages for lands taken by a railroad company,
the length of time, both before and after

the appraisement, during which the mar-
ket value of the land may be inquired
into, is discretionary in the court. Mont-
clair R. R. Co. v. Benson, 7 Vr. 557. See
Damages, g 68.

566. The party against whom an inqui-
sition of lunacy is admitted, may impugn
the finding by contrary evidence without
first traversing the inquisition. Den. v.

Clark, 5 Hal. 217.

567. Objections. A verdict will not be
set aside for the admission of illegal evi-

dence at the trial, if no objection was then
made. Den. v. Geiger, 4 Hal. 225; Den. v.

Downain, 1 Gr. 135 ; Coil v. Wallace. 4 Zab.
291 ; Boylan ads. Meeker, 4 Dutch. 274. 5fit-

pra,?iU'^8,3i)l.
568. The rule was formerly otherwise in

the justices courts. Armstrong v. Boylan,
1 South. 76; Skillman v. Quick, 1 South.
102. Contra, Glenn v. Garrison, 2 Harr. 1.

See Arbitration, ^ 25, Attachment, §^

105, 113, 114, Certiokaki, j;? 230-240, Con-
tracts, ?§ 330, 331, Crimes, V(e)(l), Eject-
ment, ^ 133, Equity, U{h). Supra, 'i 116.

(b) Inspection.

570. Query. Whether the handwriting
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of the clerk of the supreme court and his

seal, attached to a venire, can he proveil
by insjK'ction. Gibbons v. Oqdea, 2 South.
853, Sr)4.

571. In tlie case of a .simple niecliani.sm

an in.si)ccti()n is suflicient upon the ques-
tion of infrinuenient, i)reseiUeil upon a
motion for a prcliuiinary injunction. Morse
Co. V. Esterbrook Co., 3 Fish. Pat. Cases 515.

See Altkkation, ^ 5, Bonds, ^ 27, 111.

Supra, F<43, 271, 349.

[c) Relevancy.

572. The introduction of irrelevant testi-

mony on one side, ^vill not make irrelevant
testimony competent on the other side.

Cook V. State, 4 Zab. 843.

573. Evidence of a conversation between
a witness aud the defendant, introduced by
the state, Avill not make competent a paper
read b}' the defendant during the interview,
which was previously prepared and form-
ed no part of the conversation. Ibid.

574. A party cannot, after introducing
illegal testimony, except to his own offer,

because the court will not permit him to

introduce more illegal evidence. Brand v.

Longstreet, 1 South. 32;5, 329,(a).

575. If an instrument of release is not
sufficient to create a legal bar to an action,

all facts collateral to and accompanying its

execution are irrelevant to the i.ssue, and
should not l)e proved before the jury. Smith
ads. Perry. 5 Dutch. 74.

576. In an action brought against two
defendants as joint owners of a horse for

services in keeping him, the defendants,
to show that they were not jointl)' liable,

offered to prove that the shoeing of the
horse was charged to one of the defendants.
Held, that the evidence offered did not show
there was no joint liability, and was there-

fore inadmissible. Dennis v. Vari Voy, 2
Vr. 38, S. C, 4 Dutch. 158.

577. Where defendant's counsel pifered

to prove that a former will had been pur-
loiued by plaintifl'. Held, irrelevant, be-

cause the contents of that will were not to

be proved, as plaintiff claimed under a
subsequent will. Stevens v. Vancleve, 4
Wash. C. C. 202.

578. Whether a witness in slander, who
had been prosecuted for the same words,
paid anything to compromise his suit, is

immaterial in a subsequent actiim against

another defendant. Brand v. Longstreet, 1

South. 325.

579. To allow a witness to testify to an
offer of a specific sum by way of com-
promise, in which no facts material to the

issue were admitted, but which m;iy have
had a very improper influence on the jury,

is erroneous. Den. Croivther v. Lloyd, 2 Vr.

395. See Co>fTRACTS, | 51. Supra, ? 422.

580. In an action to recover damages for

injuries received by falling into an area

' opening into a sidewalk, in the city of T.,
JMd, that it wa.s not compcitcnt for the

I

defendant to sliow that such areas were
\

common in said city, and that this area
was ])rotected the same as otbers through-
out the city; and that over ten thousand
people had jja.ssed it every year since it

had been built, without accident. Tem-
perance Hall Ashu v. Giles, 4 Vr. 2G0.

581. On a suit by administrators for
breach of an arbitration bond of their in-

1
testate, where the award authorized the

I

use of a road by E.. his heirs and a.ssigns,

evidence that the use of such road by the
public had been obstructed, is inadmissi-
ble. Webb V. Fish, 1 South. 370, 374.

582. In libel, other publications having
no reference to the libel for which suit i.s

brought, are irrelevant. Schenck v. Schenck,

!

Spen. 208,213.
583. Advantage cannot betaken of the

want of a sufficient levy, under a plea of
payment to a scire facias issued after the
death of a .sheriff (P. L. March 10, 1797, 1 3).

Earle v. Earle, Spen. 347.

584. In an action of criin. con., the de-
fendant may be asked on cross-examina-
tion, whether he had intercourse with the
wife before her marriage to the plaintifl'.

Foulks V. Archer, 2 Vr. 58.

585. In an action brought by B. to re-
' cover from R. for services in selling R.'s

land, on a plea that B. was a partner with
the purchaser, (B. having admitted that he
acquired an interest afterwards), evidence

I
of the price which B. received for his share
three years after the sale, is irrelevant.

Ruckman v. Bergholz, 9 Vr. 531.

580. Wliere usury is set up, it is ]ne-
sumed to be in violation of the laws of this

state, and the evidence will be confined to

: that issue. Andrews v. Torrey, 1 McCart.
: 355.

!

j

See Arbitkation, U 104, 105, 107, As-
sumpsit, ^ 73, Bills and Notes, U 137, 188,

BoxDS, I 110, Contracts. U 317, 318, 320,

Crimes. U 278-280, 283, Damages, U 67, 93,

Divorce, ^ 96, Eminent Domain, U 98, 98a,

EguiTV, U 1003, 1350.

I

(d) Variance.

587. The doctrine of variance applies

not only to actions founded on contract,
but to actions of tort. Den. v. Morse, 7

i Hal. 331.

! 588. A variance between the pleading
: and proof is immaterial, unless the i)arty

; is misled and prejudiced by it. Hallock
' V. Comuiercied Ins. Co., 2 Dutch. 268 ; Ash-
i more v. Evans, 3 Stock. 151.
^ 589. If the variance between a particular

j

and the evidence oflered under it, is such
as would naturally mislead the party, the

1
evidence ought to be rejected ; otherwise

j
the party objecting ought to satisfy the

!
court by affidavit, that he has been misled
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t)V the particular. Buntinq ads. Allen. 3
liarr. 299 ; Stothof v. Dunhdm, 4 Harr. 181.

590. Where the plaintitis declared on a
judgment bearing date Aug. IG, 1799, and
the record produced was of a judgment
recovered Aug. 17, 1799, the variance was
considered material and fatal. Gidick v.

Loder, 2 Gr. 572. See Amendments, |§ 32,

116.

591. It is not necessary to set out in the
demand, the judgment upon whicli the
money was collected. And if set out in
substance, as inducement merely to tlie

true cause of action, a slight variance, (not
leading the defendant astray), between
the demand and the judgment offered in

evidence, will not be fatal. French v.

Shreeve, 3 Harr. 147.

592. There is a well settled distinction
as to a variance, where the judgment is the
very foundation of the action, and where
it is only the inducement to it. Ibid.

593. In an action to recover damages for

the non-performance of a contract for the
sale of lands, a variance, in respect to the
locality of the land, between the contract
laid in the declaration and that proved, is

fatal. Obert v. Whitehead, 6 Hal. 293.

594. Or, any substantial variance. Mul-
ford v. Boiven, 4 Hal. 315.

595. Items in a book account charged to

A. B., overseer of the poor, are supported
bv the production of an account against
A. B. Bay v. Cook, 2 Zab. 343.

59G. It is not cause for reversing the
judgment of a justice, that the book of
account produced in evidence, varied from
the copy of account filed, if there was
other lawful evidence to support the
demand in such particulars. Wood v.

Fithian, 4 Zab. 838.

597. Where an action is commenced
against two defendants as joint-debtors,
and process is served upon one, and no
process is served upon, or appearance en-
tered by the other, if the plaintiff declare
and proceed to trial against both, and it

appears on tlie trial, that the contract
was not joint, but was made with one of
the defendants only, the plaintiff should
be non-suited. Fleming v. Frecse, 2 Dutch.
263..

598. When an assessment, not required
by law to be in writing, is declared upon
as made by three managers, it is no vari- i

ance that a written assessment is produced
signed by. only two, if it purports to have
been made and was made, by all three.
North River Meadoiv Co. v. Shrewsbury
Church, 2 Zab. 425.

599. Where the sheriff's deed recited a
judgment for $3,000 debt, and $3 costs,

and also for $25.80 for costs and charges
sustained by reason of the delay of execu-
tion of the judgment, and the judgment
produced is for $3,000 of debt and $3 costs
only, the sheriti''s deed will be rejected,
because not sustained by tlie judgment.

Den. v. Farlee, 7 Hal. 326. See Ejectment,
U47.

600. A reward offered for the apprehen-
sion and conviction of A., B., C. and D.,
cannot be recovered on an allegation that
the perpetrators have been convicted of
the murder of A. alone. Fnrman v. Parke,
1 Zab. 310.

601. A variance in tlie name and style
of the defendant, as set forth in the biUof
particulars, will not constitute error, if it

is not the same as the name in the record.
State Street Methodist Church v. Gordon, 2
Vr. 264.

602. Process against defendants as ex-
ecutors, a declaration against them indi-
vidually, and evidence against them solely
as executors, constitutes a fatal variance.
Shangle v. Bunk, 2 Harr. 372.

See Assumpsit, ^ 74. Bills and Notes, U
136, 152, 160, Bonds, M 116, 135. Contracts,
g 323, Chimes, ^| 262. 264. 265, Debtor
AND Creditor, | 22, Divorce, |f 121-125a,
Ejectment, U 112, 113, Equity, |§ 1138-
1148.

(f) Sufficiency.

603. Where positive proof is attempted
to be overcome by negative testimony, tlie

latter must be complete, and must negative
every link in the chain of the former. Boy-
Ian ads. Meeker, 4 Dutch. 274.

604. The question of the sufficiency of
the plaintiff's evidence to sustain his case,
is for the jury. Williams v. Sheppard, 1

Gr. 76; Coxe v. Field, 1 Gr. 215 ; Campfield
v. Ely, 1 Gr. 150 : Bartow v. Brands, 3 Gr.
248. ' See Assumpsit. U 77, 80.

605. A deed of manumission in favor of
a negro wlio has since become a pauper, is

not sufficient to make a town liable for his

supiDort ; it must also be proved that when
the deed was executed he was the slave of
the grantor, and that the residence of the
latter was then in such town. Perth Aniboy
V. Piscataivay, 4 Harr. 173.

606. There must be other proof of facts

to show the illegality of a tax besides the
ex parte affidavit of a prosecutor, on whicli
his certiorari was allowed. State v. Smith, 1

Vr. 449.

607. That a complainant after the disso-

lution of a firm continued the business on
his own account, sold out the stock in tlie

usual course of business, and said that the
store belonged to him, are not sufficient to
establish an alleged agreement that he was
to pav all the debts of the iirm. Dickey
V. Allen, 1 Gr. Ch. 40.

608. The mere oath of the mortgagor,
unless his character is entirely unim-
peached and his testimony is otherwise
free from suspicion, will not sustain an
allegation that the mortgage was taken
with the consent of the owner, who is de-
ceased, from the county office where it
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had been left for record, and placed in the
niortyafjor's custody. Harrison v. N. J. It.

R. Co., 4 C. E. Gr. 489.

609. A deed to a corj)oration, possession
thereunder and several acts of the legisla-

ture recognizing it, are proof sutlicient of
its incorporation. Den. State v. Helmrs,
Pen. 1050, 1054.

Oil. To support an action on a physi-
cian's hill, the plaintiff must prove that
he has hcen duly licensed, or has a diplo-
ma, as prescribed by the act incorporating
medical societies. Doiv v. Haley, 1 Vr. 354.

[Rev. Medical Society.]

612. An attempt and failure to prove a
special agreement, set out together with
the common count for use and occupation,
will not prevent a recurrence to the latter.

Perrine v. Hankinson, 6 Hal. 181.

See Alter.vtion, ^ 8, Assumpsit, §^ 72, 75,

Attachment, ^ 119, Bills and Notks, |§

81, 140, 153, 159, Bonds, | 114, Contracts,

'il 28, 75, Conveyance, U 14, 17, Cokpora-
Tioxs, § 309, Covenant, | 74, IV(rt)(4),

Crimes, | 203, Death, II, Debtor and
Creditor, | 22, Divorce, U 82, 83. 80, 88,

119, Ejectment, lY(h), Equity. U 214, 215,

373, 897, 1073, 1450, Error, § 28, Estoppel,
g 80. Supra, I 42(5.

(g) Taken in another cause.

013. A deposition regularly taken in a
former cause between the same parties, is

not, of itself, evidence in a subsequent
cause between the same parties. Trimmer
V. Larrison, 3 Hal. 50.

014. Evidence taken before arbitrators
is not admissible in a court on a trial of
the same cause, although the witness be
dead. Jessup v. Cook.'l Hal. 434.

615. The defendant offered to prove b}-

a witness that the plaintifl", while under
examination upon oath before a justice of

the peace, testified to certain matters now
material for the defendant. The exami-
nation was taken in writing, except the
part ottered to be proved. Held, that the
above evidence could not be received, at

least till it was shown by the written ex-

amination that it was not contained there-

in.. Sayre v. Sayre, 2 Gr. 487.

016. The statements made by the de-

fendant, when examined under the trustee

act, cannot afterwards be sworn to as evi-

dence of fraud, to procure a ca. sa. Bourne

V. Titus, 1 Vr. 340.

017. That books of account were proved
before a justice on a former trial, does not
dispense with the necessity of their being
proved again on a subsequent trial. Lin-

berger v. Latonrette, 2 South. 809.

618. The copy of an account against

two partners, which had been filed as an
offset in a former suit against the defend-
ant, by one of them, is admissible in a
suit by both partners to show that the de-

fendnnt at that time claimed less. TiiKlall
v. Mclntyre, 4 Zai). 147.

Or,». Parol evidence of the contents (jf a
confession made l)y defendant on a crimi-
nal prosecution, and reduced to writing, is

admissilile in a civil action. Patton \.

Freeman, Coxe WA.
020. Though there may be a written

confession of the accused, taken before a
judge, jjarol testimony of acknowledg-
ments or confessions made on otlier occa-
sions are admissible in evidence. State v
Wells, Coxe 424.

021. Parol evidence of what was sworn
before the coroner's inquest, and by him
reduced to writing, cannot be received.
State V. Zellers, 2 Hal. 220.

022. On a state of demand for lying-in
expenses, the previous examination* of the
woman, is inadmissible. (Hark v. Zane
Pen. 981.

021. Where the testimon}' given on a
former trial is offered as the declaration
or admission of a party to the suit in which
it is offered, the production of the record
of the former trial is not necessary to au-
thorize the admission of the evidence.
Kutzmeyer v. Ennis. 3 Dutch. 371.

024. A witness is competent to prove the
evidence given by a witness, since deceased,
on a former trial of a cause, if he testifies

that he has a distinct recollection, inde-
pendent of his notes, of the deceased hav-
ing been sworn as a witness, of what he
was produced to prove and of the sub-
stance of what he then stated, although
for the language used by him, he must
rely upon his notes taken at the time,
which he believes to be correct. Sloan v.

Somers, Spen. 66.

See Arbitration, | 105, Attorney, ? 44,
Contracts, g 80, Crimes. U 200, 207, Eject-
ment, 1 134, Equity, Yiji){5), ^ 1145, Error,
133.

(h) Impounding documents.

625. The court ordered a deed under
which the plaintiff" claimed, and which
was alleged to be a forgery to be left in the
hands of the chief justice for the inspec-
tion of the defendant. Deii. Chews v. Driver,

Coxe 109, and note.

620. Upon an application to enter satis-

faction of a judgment upon the production
of a receipt which the plaintiff alleged

to be a forgery, the receipt was ordered to

be placed in the clerk's hands to be i^ro-

duced at the next oyer and terminer, if an
indictment should be found. Jones v. Oli-

ver, 3 Hal. 80.

027. An aflB-davit of a juror that he did

not assent to the verdict and was induced
to do so because he was unwell, was order-

ed by the court to be handed to the attor-

ney general to lay before the next grand
jury. Dare v. Ogden, Coxe 91, note.
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XIII. Demurrer to Evidence.

627a. On demurrer to evidence all facts
of which there is any proof are well

proved, as well as all fair deductions
tlici-efrom. Den. State v. Helmes, Pen. 1051),

1054.

627b. So, in ejectment where a sheriff's

deed is offered without a judgment or exe-

cution, and the defendant demurs, the fact

of the deed is admitted, and tlie plaintiff

shall not be driven out of court, for if

objection had been taken, he could have
produced such judgment and execution.
Ibid.

C)27c. If the plaintiti" in error intend to

question the suflftciency of the evidence,

or avail himself either in the common
pleas or in the sui)renie court, lie should
dcnun- thereto, or call on the court to

charge the jury that if they believed such
evidence to be true, it was not sufficient in

law to sustain a verdict for the plaintiff.

WiUiariis v. Sheppard, 1 Gr. 76.

627f/. Where there is a demurrer to evi-

dence, and judgment for the plaintiff", the
jury of incjuiry do not assess the damages
conditionally. Schenck v. Stevenson, Pen.
887, 390.

XIV. Proof of Instruments.

(a) By subscribing witnesses.

G28. An indenture must be proved by
the subscribing witness. Williamson v.

Wright, Pen. 984.

629. A release of a witness's interest,

attested by a subscribing witness, must be
regularly proved, tUe same as any other
deed. King v. King, 1 Stock. 44.

630. He must be called, or his absence
legally accounted for, before other evi-

dence can be admitted. Williams v. Davis,
Pen. 277; Codies v. Van Note, 1 Harr. 324;
Anonymous, 1 Harr. 355.

631. In making proof of the execution
of an instrument, tlie attesting witness to

which is dead, proof of the signature of
the subscribing witness iilone is prima
facie evidence of the due execution of the
instrument. But it is by no means con-
clusive. The execution of the instrument,
when the subscribing witness is dead or
cannot be produced, may be proved by
other evidence, and it is usual in such
cases to give evidence also of the hand-
writing of the party to the instrument.
Servis v. Nelson, 1 McCart. 94.

632. Deed admitted in evidence, on proof
of handwriting of the grantor, and of the
subscril)ing witnesses, one of them being
dead and the other out of the state. Van
Daren v. Van Doren, Pen. 1022.

633. Where the instrumental witnesses
are dead, or out of tlie state, it is compe-
tent to prove that the signatures of their

names, are in their respective handwrit-
ing. Armstrong ads. Den. Glover, 3 Gr. 186

;

Nrwbold v. Lamb, 2 South. 449.

634. A justice of the peace, who is a
subscribing witness cannot prove the instru-

ment bef(jre himself. Paterson v. Schenck,
3 Gr. 434.

635. That a witness saw defendant sign
his name, and heard him admit that it

was his handwriting, is sufficient. Curtis

V. Hall, 1 South. 148.

636. Where there is a misnomer in a
lease, the identity of the person may be
proved by the sul)scribing witness. Youngs
V. Sunderland, 3 Gr. 32.

637. So, he may be asked, if the maker
of a note was not so intoxicated at the
time of its execution, as to be wholly
unfit to transact business. Burroughs v.

Richman, 1 Gr. 233.

638. If he reside out of the reach of pro-

cess of tlie court, his handwriting may
be proved. Den. v. Van llouten, 5 Hal. 270.

639. Or, if he subsequently acquires an
interest in an estate, as an executor and
residuary legatee. Henarie v. Maxwell, 5
Hal. 297.

640. Where the subscribing witness to

an instrument denies his handwriting or
attestation, other evidence of the execu-
tion of the instrument may be received;
and jjroof of the handwriting of the
subscribing witness by other persons ac-

quainted therewith, will, in such case, be
sufficient to authorize the reading of the
instrument to the jury. Patterson v. Tucker,

4 Hal. 322; Ketchum v. Johnson, 3 Gr. Ch.
370.

641. The rule is not settled that because
a party cannot avoid calling a subscribing
witness, he is therefore at liberty to im-
peach his veracity. Brown v. Bulkley, 1

McCart. 294. See BoyIan ads. Meeker, 4
Dutch. 274.

See Bonds, M 40, 41, 111, Conveyance, §g

51, 52, 101, 102. Supra, \l{f), U 40, 362.

(b) By proof of handwriting.

642. To i)rove handwriting, in general, a
witness must know it by having seen the

person write, or having corresponded with
him ; but in the case of ancient deeds or

papers, so old that no living witness can
be produced, the genuineness of hand-
writing may be proved by an expert, by
comparison with joapers whose genuine-
ness is acknowledged. West v. State, 2

Zab. 212.

643. Where a witness testiiies that he
has often seen the ])laintifr write, and
that he takes to be genuine, the signature
to a receipt oifered in evidence and the
court admits it, this is prima facie evidence
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of its gcnuinene.>^s. Cook v. Smith, 1 Vr.
387. See Bell v. Shirlds, 4 Ilarr. 93.

G44. Papers in the handwriting; of de-
fendant dehvered to tlie jury to conii)are
with tlie note in suit, is not fj;ood proof.
Om's»i((» \\ Schoonover, Pen. 525.

(545. The witness examined, stated that
lie saw a i)erson, who said he was the en-
dorser, write his name, for the ])uri)ose of
enabling the witness to prove his hand-
writing. Held, insuttifient. Whitmorc v.

Corey, 1 Harr. 207.

046. A witness who never saw the de-

fendant write or received any letters from
liim, and had only seen writings which
were said by other persons, not under oath
at the time, to be the writing of the de-
fendant, and compared them in his mind
with the instrument produced, is not com-
petent. GokhmitJi V. Bane, 3 Hal. 87.

G47. Where the question was upon the
genuinenes.s of an attesting witness's signa-

ture, and there was conflict of opinion be-

tween those who were familiar with it and
experts. Held, that the failure to prove the
signature of the grantor by his hand-
writing, was fatal. Servis v. Nelson, 1 Mc-
Cart. 94.

G48. If the witness, who is shown a
writing for the purpose of comparison, is

not entitled to see the whole of it, he must
see enough to judge of its general charac-
ter. West V. State,'^2 Zab. 212, 240.

See Assignment, ? 24. Supra, §| 241, 400,

419, 420, 540, 564. [Rev. Evidence, p. 881,

for, executed and returne<l before the
trial. That a witiu'ss is sick is not a suf-
ficient ground to issue a comnii.ssion after
the })laintiir has rested his evidence. 0(/den
V. liobertxon, 3 (Jr. 124. Infra,

f.

075.
055. The deposition of a witness, who

" is about to go out of the state." may be
taken before the justice of the peace,
before whom the cause is pending. Burloj
V. KHchell, Spen. 305.

050. It is not necessary that it should
appear on the face of the deposition, that
the witness was cautioned " to testify the
whole, truth." Ibid; Den. v Taers, 3 Gr.
272; Ludlam \. Broderick, S Gr. 209. But
see Steward v. Bowne, Pen. 959.

057. Where a deposition is taken before
a master in chancery in this state, in the
presence of the counsel of the parties, the
court will infer from his certificate that
the witness was duly sworn, and that he
was sworn in accordance with the re-

quirenients of the statute authorizing the
taking of depositions. New Jersey Express
Co. V. Nichols. 3 Vr. 100, 4 Vr. 434.

058. When the issue is out of the su-
preme court it is error in the judge at the
circuit to al I ow an alteration in the caption
or jurat. Enimeit v. Briggs, 1 Zab. 53.

059. Such deposition must be filed with
the clerk of the supreme court, before the
same, or a copy thereof can be read on the
trial. Ibid.

See Executors, § 183.

XV. Ex.vminations de Bene E.sse.

649. The eomnaon pleas, on the trial of

an appeal may admit depositions. Ramsey
V. Dnmars, 4 Harr. 60. [Rev. Evidence, p.

385, ?39J.
650. It is not necessary that the witness

be an inhabitant of the state. Smith v.

Ruecastle, 2 Hal. 357, 361.

651. Notice of taking evidence for the
purpose of perpetuating it, must be served
upon the party, and service on the attor-

ney is bad. Middleton v. Taylor, Coxe 445
;

Arnold v. Renshaw, 6 Hal. 317. Contra,
Ludlam v. Broderick, 3 Gr. 269 ; Den. v.

Titers, 3 Gr. 272. [Rev. Evidence, p. 383,

?311.
652. If no notice be given the deposi-

tions must be suppressed. An adjourn-
ment does not supplv its place. Parker v.

Hayes, 8 C. E. Gr. 186.

053. It is a matter in the discretion of

the judge, whether the notice was reason-
able. Ltidlam v. Broderick, 3 Gr. 209; Den.
V. Tuers. 3 Gr. 272. Infra, § 600.

654. The commission must be applied

33

XVI. Commissions.

(a) Application.

060. The court of quarter sessions, on
appeal from an order of filiation, may
issue a commission. Hildreth v. Hopewell,
1 Gr. 5.

661. And in appeals from orders of re-

moval in settlement cases. Ibid. [Rev.

Evidence,
'i
385, I 39].

662. The statutory provisions for tak-

ing the testimony of foreign witnesses

by commission, are in derogation of the
common law, and therefore the directions

as to the acts to be done i)v the party must
be strictly complied with. But ns these
statutes are remedial, and for the advance-
ment of justice, they must be liberally
construed. Moran v. Green, 1 Zab. 562 :

Hendricks v. Craig, 12 South. 567.

663. Depositions are not evidence if

taken when no suit is pending. Den. Bick-

man v. Pis-'^ant, Coxe 220. See Ejectment.

I 164. Supra. I 555.

664. The non-residence of a material
witness is sutficient ground for a commis-
sion. Leonard v. Sutphen, 3 Hal. Ch. 545.
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665. The affidavit to show that a witness

lives oVit of the state, in order to obtain

a commission for the examination of such
witness, need not be taken on notice.
Den. V. Wood, 5 Hal. 62.

666. Notice of the application was al-

ways necessary. Wihon v. CoriicU, 1 South.

117 ;
Ben. v. Farley, 1 South. 124 ; Ogden v.

Robertson, 3 Gr. 124; Ludlam v. Broderick.

3 Gr. 269. [Rev. Evidence, p. 383, § 31].

Supra, ?d 651-653.

667. There must be an affidavit or other
proof of the non-residence. Hendricks v.

Craig, 2 South. 567.

668. And motion in open court for the

allowance of the commission. Ibid.; Wil-

son V. Cornell, 1 South. 117.

669. And an opi)ortunity afforded the

other party to insert questions in the in-
terrogatories. Ibid.

670. The interrogatories must be signed
either by the party or his counsel. Gra-
ham V. Whitely, 2 Dutch. 254; Ludlam v.

Broderick, 3 Gr. 269.

671. The proper time to object to a ques-

tion as too leading, is on the settlement
of the interrogatories, and not at the trial.

Chambers v. Hunt, 2 Zab. 552.

672. Under the " approbation," [Rev.

Evidence, p. 383, 'i 30,) the court settles the

legality and admissibility of the interroga-

tories. Wilson V. Cornell, 1 South. 117, 118.

(b) Issuing.

673. Rule for commission to examine
witnesses, discharged, because the neces-

sary affidavits and proofs were not filed.

Den. V. Farley, 1 South. 124.

674. And, where granted in the absence
of the party, and without notice. Wilson
V. Cornell, 1 South. 117.

675. A commission to take depositions,

is not a suspension of a cause, so as to

prevent a notice of trial thereof, before the

return of the commission, or without
leave of the court. Stokes v. Garr, 2 Harr.
451. Supra, § 654.

676. An order for the issuing of the

commission, of itself, stays the proceed-
ings. Den. V. Wood, 5 Hal. 62.

677. A rule to file in the clerk's office an
affidavit to which is annexed an original

notice, and botli of which have been filed

in the Somerset circuit clerk's office, and
for leave to take said notice from the files

of this court, for the purpose of sending it

for proof of service, attached to a com-
mission to take depositions in the state of

Ohio, was allowed. Den. Whitenack v. Voor-

heis, 2 Harr. 24.

(c) Execution and return.

678. A witness examined under a com-
mission issued from this court, must be
sworn by the commissioners, tlieir com-
mission being a dediinus potestatem, and a

personal trust; a jus'tice of the peace has
no authority to administer the oath to the
witness. Den. Ferry v. Thompson, 1 Harr.
72.

679. Commissioners to takedepositionsin
a foreign state, must be sworn or affirmed
"faithfully, fairly and impartially" to
execute tlie commission. Their oath,
" faithfully to execute," ttc, omitting the
other terms, is insuflicient. Ibid.

680. It should appear on the face of the
return, that the officer before whom the
commissioners were sworn, was lawfully
authorized to administer an oath. His
styling himself a justice of the peace of
the county, etc., is not sufficient evidence
of his authority. Ibid.

681. An oath by a commissioner to take
depositions in a foreign state, " truly,
faithfully, and without partiality, to take
tlie examinations and depositions, &c.," is

a material departure from the require-
ments of the statute, and the testimony
taken before such commissioner is inad-
missible. Laivrence v. Finch, 2 C. E. Gr.
235.

682. Although the commissioner took
his oath of office, before a person who
calls himself "one of the peace of the
county," and there is a misnomer in

the direction of the commissioner, if his

return reaches its proper destination, and
if the commissioner certifies in his return,

that previous to entering upon the duties

of his office, he had taken the oath pre-

scribed by our law, before a person author-
ized to administer an oath in the place of
his residence, it is sufficient. Lndlam v.

Broderick, 3 Gr. 269.

683. So, if the jurat be signed, " A. B.,

justice of the supreme court of Nova Sco-
tia," the court will intend that he had
power to administer an oath, although it

be nowhere averred. Den. Saltar v. Apple-
gcde, 3 Zab. 115.

684. It is not necessary that the return
should show that the officer before whom
the commissioner was sworn, was duly au-

thorized to administer an oath in the state

where the commission was executed. All

that the court requires is competent evi-

dence of the authority of the officer to ad-

minister the oath. Lawrence v. Finch, 2 C.

E. Gr. 234.

685. Duties of commissioners defined.

Ibid. Supra, I 6)54.

(d) When depositions may be used.

686. Depositions will be received in evi-

dence though the interrogatories annexed
to the commission, are signed by the at-

torney, and not by the party or his coun-
sel. Ludlam v. Broderick, 3 Gr. 269.

687. Depositions of non-resident wit-

nesses taken before a (commissioner of this

state, under the act of March 17th, 1862,

may be used in court on the trial of the
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cause in which they arc t:ikcn. iiiul rc([uire

only to he satisfactorily identitied. They
need nut hecertilied under the oHicial seal

of the coniniissioner. Den. Crowther v.

Lloyd, 2 Vr. 395.

688. It is no ohjection to the evident'C of

a non-resident witness, taken hy virtue uf

a connnission, that the witness is dead.
Lawrence v. Finch, 2 C. E. Gr. 235.

689. It is necessary to the adniissiliility

of testimony tiiken hefore a commissioner,
to show that all the requirements of the

statute have heen complied with. Ibid.

(590. In olieriiiii the (le]Jositions of wit-

nesses, taken under a foreiun commission,
it is not necessary to [irove that the com-
mission was regularly issued. Moran v.

Green, 1 Zah. biVl.

691. The statute as to acts to be done by
the jud^e or clerk, is to be considered di-

rectory, and any omission on their part to

comply with its directions, if the integrity

of the commission is preserved, will not
deprive the party of the benefit of it ; as, if

the judge neglects to lile the commission,
or the clerk permits it to be taken from
his files. Ibid.

692. The original depositions and
commission may be taken from the files

of the supreme court, and ottered in evi-

dence at the circuit. Ibid.

693. The commission may be opened
bv a judge in vacation. Den. v. Wood, 5
Hal. 62.

694. It is no fatal objection to a deposi-

tion that the caption thereto was di-awn
subsequently, and not at, or before the ex-

amination. Sayre v. Sayre, 2 Gr. 487. See
Steward v. Bowne, Pen. 959.

695. The statute requires that the depo-
sition should be reduced to writing by the
magistrate, or the witne.ss, in his presence,
but does not require the magistrate to

certify to this fact, however prudent it

may be for him to do so. Ibid.

696. The requisitions of the statute are
substantially and sufficiently fulfilled,

when upon the commission being pro-

duced by the clerk and appearing duly
filed, is endorsed a certificate by one of

the justices of the court, from and by
whom and when he received it, with his

name subscribed thereto; and annexed, is

an affidavit, made on the same dav', be-

fore the same justice in the terms of the

statute, though the justice does not certify-

in the endorsement that he had opened it,

and delivered it to the clerk of the court.

Hildreth v. Hopeivell, 1 Gr. 5.

697. A deposition handed by the magis-
trate to A., and by A. to B., by whom it

was kept for some time, and then returned
to the magistrate, and by him transmitted
to the court, with his affidavit that it did
not appear to have been tampered with,

cannot be read. Sayre v. Sayre, 2 Gr. 487.

698. The practice' is not to take the de-

position from the files by motion and to

send it l)y the judge to the circuit. 'J'iij>jjrr

V. ]Vetil()ii, 1 Zali. 572, note.

699. If the deposition lie admitted in

evidence at the trial of tlie cause, tiiis

court will presume tliat the witness was
out of the state at tiie time of the trial,

unless the contrary appear. Hurley v.

Kitclu'll, Spen. 305.

700. The common pleas may admit the
depositions of two witnesses who have gone
out of the state, althougii when oH'ered be-
low because the witnesses were siik, they
were rejected. Ramsey v. JJuniars, 4 Harr,
66.

See Costs, ? 140, Equity, ^ 1207, Kulks,

U 86-89. Supra, ? 613. In/nt, g 744.

XVII. Co.MPirrKscY of Witnesses.

(a) Interest.

701. The following cases were decided
on the ground of interest, now no ground
of incompetency, {Rev. Evidence, p. 378, §

2). State V. C'arr, Coxe 1 ; I)en. Ely v. Jones,
Coxe 46 ; Hulshart v. Hart. Coxe 52 ; Jack-
son V. Vandyke, Coxe 28 ; Board of Justices
V. Fennimore, Coxe 190; Shot well \\ Morris,
Coxe 224; Townley v. Wooley, Coxe 377;
Merritt v. Parker, Coxe 4t)0 ; Ryerson v.

(??-oi'e7', Coxe 458; Post v. Munn, 1 South,
61; La Rue v. Boughaner, 1 South. 104;
Orange v. Springfield, 1 South. 186; Ward
V. Coulter, 1 South. 208; State v. Aaron, 1

South. 231; Leqrand v. Swayze, 1 South.
287 ; Wilson v. Clark, 1 South. 385 ; 3Ieeker
V. Potter, 2 South. 586 ; Hendricks v. Mount,
2 South. 738; Ayresv. Van Lieu, 2 South.
765; Burroughs v. Thome, 2 South. 777;
Strong v. Linn, 2 South. 799, 807 ; Snialley

V. Vanorden, 2 South. 811 ; Den. Snedeker v.

Allen. Ten. 35; Schenck v. Stevenson, Pen.
387; Holler v.Ffirth, Pen. 723; Rosevelt v.

Gardner, Pen. 791 ; Mayo v. Gray, Pen. 837
;

Van Doren v. Staats, Pen. 887. 894 ; Siveazey

x.Croxall, Pen. 1048; Woodrufx. Smith, 'l

Hal. 214 ; Fennimore v. Childs, 1 Hal. 386
;

Hedges v. Boyle, 2 Hal. 68 ; Price v. Ward,
2 Hal. 127, 128 ; State v. Woodivard, 4 Hal.
21 ; Haru'ood v. Murphy, 4 Hal. 215 ; Hena-
rie v. Ma.rwell, 5 Hal. 297 ; Matthews v. Al-

laire, 6 Hal. 242; Den. v. Hamilton, 7 Hal.

109 ; Lowrey v. Sunmiers, 7 Hal. 240, 241

;

Den. V. Downani, 1 Gr. 136 ; Den. v. Ayres,

1 Gr. 153 ; Graecen v. Allen, 2 Gr. 74 ; Sher-

ron v. Humphreys. 2 Gr. 217 ; Let.ion v. Dun-
ham, 2 Gr. 307: Matter of Highway, 3 Gr,

39 : Pcderson v. Schenck. 3 Gr. 434 ; Walling

v. Rosevelt, 1 Harr. 41; Scull v. Alter. 1

Harr. 147 ; Little v. Arrowsmith, 1 Harr.
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221 ; Den. v. Keltij, 1 Harr. 517. 522 ; Free-

man ads. Brittin, 2 Harr. 191 ; Heath v.

Everson, 2 Harr. 245; Den. v. Johnson, 3

Harr. 88; Browning v. Bwwninf/, 3 Harr.
196 ; 3Iann v. Drost, 3 Harr. 330

;
Hamilton

V. Chevallier, 3 Harr. 433, 435; Perth Amhoy
V. Piscataway, 4 Harr. 173 ; Prc/s v. jF>-ee-

hoklers of Esse-v, Span. 458; Woodruff \.

Daggett, S])en. 526 ; De». v. Ashmore, 2 Zab.

2G1; Z>. and A. R. B. Co. v. Irick, 3 Zab.

321 ; Van Valkenbergh v. />6'n. Rahivay
Bank, 3 Zab. 583 ; Bogert v. Chrystie, 4 Zab.

57; Grinnel v. Lister, 4 Zab. 632, no^e;

Jack.'ion \. Miller, 1 Dutch. 90; il/T/ers v.

Hollingstvorth, 2 Dutch. 180; Bergen Co.

Ass. ads. Co/r, 2 Dutch. 362; TF/Zsoji v. Hill-

yer, Sax. 03; Howell \. Auten. 1 Gr. Ch.44;
Neville v. Demeritt, 1 Gr. Ch. 321 ; Cummins
V. lF«r, 2 Hal. Ch. 73 ; Blaek v. il/om, 3
Hal. Ch. 509 ; Campbell v. Zahriskie, 4 Hal.
Ch. 350, 738; Canfield v. i?«//, 4 Hal. Ch. 582;
Brolasky v. Miller, 4 Hal. Ch. 026, 789, 1

Stock. 807 ; Van Wagenen v. Hopper, 4 Hal.
Ch. 084, 707; King \. King, 1 Stock. 44

;

Farley \. Woodburn, 2 Stock. 96; Mulford
\.Minch,S Stock. 17; Pursel v. Purs'el, 1

McCart. 515. See Arbitration, § 83, B.\il,

§26.
702. It is not an ol)jection to the com-

petency of a co-defendant that he has
not answered the bill, but has suffered a

decree 2)>'o eon. against him. The defend-
ant, by failing to answer, cannot de-

prive his co-defendant of his testimony, or
disqualify himself as a witness in the

cause. Giveans v. McMurtry, 1 C. E. Gr.

468; S. C. 2C. E. Gr. 510.

703. On the trial of an issue before a
jury, directed by this court, a complainant
is not a competent witness, by virtue of

the act of 1855, {Rev. p. 379, ? 6), to dis-

prove so mucli of the defendant's answer
as may be responsive to the bill of com-
plaint. Black v. Lamb, 1 Beas. 110.

704. When a witness is indifferent when
examined, and afterward by accident be-

comes interested, his deposition may be
read ; but not, if at the time of taking his

deposition he was a necessary, although
not an actual part}' to the suit, yet was
afterward made a party because of his

interest. Mulford v. Minch, 3 Stock. 17.

Supra, I 639.

705. An administrator, although enti-

tled to a distributive share of the per-

sonal estate of his intestate, may be exam-
ined on oath, before the orphans court or

auditors, to prove that he or his co-

administrator was indebted to the intes-

tate. Davison v. Davison, 2 Harr. 169.

706. The statute of New Jersey makes
no exception on account of the interest

the administrator may have in the in-

crease of assets, or in being compelled to

testify against himself Ibid.

See Bonds, U H-- 11<^, Corporations,
§52.

(b) When either is a party as
executor, &e.

707. The complainant is not a competent
witness where any of the defendants are
sued in a representative capacity. Force
V. Dutcher, 3 C. E. Gr. 401 ; Sioeet v. Parker,
7 C. E. Gr. 453.

708. The plaintiff" in an action against
executors of their own wrong is not a
competent witness. Parker v. Thompson,
1 Vr. 311.

709. By the act of March 27th, 1866,
[Rev. p. 378, H 3, 4), a party in a repre-
sentative capacity may be admitted as a
witness in his own behalf; and if so admit-
ted, the opi^osite party may in like manner
be admitted. Walker v. Hill. 7 C. E. Gr.

513, affirming 6 C. E. Gr. 191.

710. If, in an action where an executor
is a defendant, the complainant offers

himself as a witness and is examined in

his own behalf before the defendant
has been sworn in his own behalf, the
complainant is not a competent witness
when sworn; and his deposition will not
be made competent by the fact that the
defendant is subsequently examined in

his own behalf. But if the defendant
intends to exclude the comj^jlainant's

deposition, he must move to suppress
it, and offer to Avithdraw his own deposi-
tion. If no motion to supj^ress is made,
and at the hearing the defendant relies

on his own deposition, he will be held
to have elected to legalize the deposition
of the complainant, which would have
been legal if taken in a diff"erent order.

Ibid.

711. In a suit by an executrix in her
representative capacity, the defendant
cannot testify for himself, unless the
complainant has first been sworn on
her own behalf. Shepherd v. McClain, 3 C.

E. Gr. 128 ; Hartman v. Alden, 5 Vr.' 518,

523.

712. The evidence of a defendant who
has no interest in the event of Ihe suit.

and is unnecessarily made a party, is

competent, though the comijlainant sue
in a rej)resentativc capacity. Harrison v.

Johnson, 3 C. E. Gr. 420.

712rt. Where one acting in a representa-

tive capacity, causes a levy to be made on
]n-operty not subject thereto, in a suit grow-
ing out of such levy, the owner of the
property is not debarred from testifying

in his own behalf, because the defendant
is not sued in a representative capacity
within the meaning of the statute. Holmes
V. Chester, Oct., 1876.

713. If a defendant dies after the com-
plainant has l)ocn examined as a witness,

and his administrators are made defend-
ants in his place, his evidence will be
admitted at the hearing, because the com-
plainatit was competent when examined,
and his evidence cannot be rejected be-
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cause the defondaiit was prevented by
death from tostifviiig. MarUttl \. Warwick,
3 C. E. Gr. lOS; S. C. 4 C. K. (Jr. 439.

714. Uiulcr the iJroviso of the act of 1859,
(Rev. p. 378, |§ 4, ">). if either of the parlies

die before the testimony on eitiier side is

taken, the evidence oif the survivor is

inadmissibU^. L(()ini»(/ v. Lntiuhui, 2 C. E.
Gr. 2i28.

715. But, by the act of 1855, [Rev. p. 379,

§ G), the comphiinant in any action of an
equitable nature, is a cf)m])etent witness
to disprove so much of the. defendant's
answer as may be responsive to the allesja-

tions of the bill, even after the death of the
defendant. The act of 1859 does not repeal
this provision. Ibid.

716. The enactiui;; clause of the act of
1859 was designed to authorize the exami-
nation of parties to the record in cases in

which their evidence was not previouslj'

admissible. The operation of the proviso
must be limited to the cases in which the
parties Avere rendered competent by the
enacting clause. Ibid. Supra, H 705, 70G.

See Equity, I 400, Executors, I 183.

(c) Capacity.

717. The causes which go to the capaci-
ty of a witness are the want of discre-
tion, as in the case of infants; the want of
intellectual powers as in the case of
idiots, lunatics and madmen, and the want
of religious principle and belief, as in

the case of those who do not believe in the
being, perfections and providence of God,
nor in a future state of rewards and pun-
ishments. Den. V. Vancleve, 2 South. 589,

653; Donnelly v. The State, '2 Dutch. 601,
'•

620.

718. The judges try the lirst two causes
,

by inspection, putting interrogatories to

ascertain the degree ; intancy and lunacy
not being in themselves absolute bars. But ;

infidelity is tried bj' witnesses and if the I

fact be found is an absolute bar. Ibid. ; \

Van Pelt v. Van Pelt, Pen. 657 ;. Smith v. 1

Drake, S C. E. Gr. 302, 304.

719. Where the justice certified that he !

was informed at the trial that the Avituess

was about twelve years of age, and also
[

certified that he did not appear to under- I

stand the nature ofan oath, i/f/r/, that the '

admission of such witness was discretion-
|

ary. Van Pelt v. Van Pelt, Pen. 657 ; Anon-
|

ymouH, Pen. 930. i

720. Proof that a witness is subject to
\

convulsive fits, is not evidence from
'

which the court can infer tliat his mind
,

was not sufficiently sui-e to qualify him to

be a witness. Janica v. Stonebanks, (Joxe 227. :

721. No presumption arises against
'

the capacity or credibility of a witness, on
the ground that he is sixty-five years old.

Smith V. Drake, 8 C. E. Gr. 302, 304. Stipra,
,

i 135.

' 722. A person wlio is unable to write hi.s

name but makes his mark, is notwith-
standing a competent witness to the exe-

;
cution of an instrument. Compton v. Mit-
ton, 7 Hal. 70.

723. That a witness declared his dis-

belief of some of the leading doctrines
of the church, and ridiculed leligious wor-

;

ship on the Sal)bath day, does not thsstroy

j

his competency as a witness, on thegroiuid
of a want of religious Ix'lief. Miller v. 3Iil-

ler, 1 Gr. 139, 142.

724. Dying declarations are not admis-
sible in evidence if the person making
them does not believe in a God and in a
future state of rcwaids and imnishnienta;
but the law will presume sudi belief un-
til the contrary is i)roved. Tlie objection

I

goes to the competency, and not to the
I credibility of the testimony. Donnelly v.

I

State, 2 Dutch. 465, 602.

724a. A black witness, reputed free
from childhood, was sworn witiiout otlier

proof of his freedom. Pottsx. Harper, Pen.
1030. See Fox v. Lambson, 3 Hal. 275.

(d) Infamy.

725. A co-defendant in a joint indict-

ment, Ayho has pleaded not guilty, can be
called as a witness for the state on the sep-

arate trial of his companion in guilt. State

V. Brien. 3 Vr. 414. (See Rev. p. 378, ? 1-)

726. Under the same circumstances, he
could be put upon the stand at the call of
his companion, the defendant. Ibid.

727. One of several indicted was not ad-

mitted as witness, although no evidence
was adduced to criminate him. State v.

Carr, Coxe 1.

728. A person who has rendered him-
self incompetent by the commission of a
crime, may be examined upon his appli-

cation as an insolvent debtor. Anonymous,
6 Hal. 93.

(e) Jurors, justices, &c.

729. Facts and circumstances which
came to the knowledge of a juror from
his own personal observation while on
the coroner's inquest, and not from the

evidence of witnesses sworn before the
coroner, may be proved by such juror.

State V. Potveil, 2 Hal. 244.

730. A juror may be permitted to prove
that in the trial of a former suit in which
he was a juror, the jury allf)wcd certain

items embraced within the declaration;

but not to show that in a suit brought for

one cause of action, damages were given

for another and difl'erent cause, for this

would contradict the record. Wallace v.

Co/7, 4 Zab. 600. See Ai?r.iTR.\TiON, | 106.

731. A juror is not allowed to give evi-

dence to his fellow-jurors without being

sworn. Anderson v. Barnes, Ct)xe 203.

See Den. v. McAllister, 2 Hal. 46.
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733. A justice cannot be a witness in
'

his own court, nor act upon his own
knowledge of a fact, as evidence in the

case before him. Corlipsx. Vannote. 1 Hal.

324; Outcalt v. Rankin, 2 Gr. 33; Paterson

V. Schenck, 3 Gr. 434 ; McCormick v. Brook-

field, 1 South. G9. S^ipra, | 40(;.

734. Where the defendant liled a bill to

avoid a sale made under the judgment of

the justice docketed in the common pleas,

the justice of the peace in whose court

the judgment was obtained, was examined
to prove that the defendant and his counsel

appeared on the return day of the sum-
mons, and that the case was adjovu-ned at

their request. Brown v. Elliott, 2 C. E Gr.

358.

734a. Also, to prove that the defendant
had confessed that he had property of the

judgment debtor in his hands to pay the

deb^ due the judgment creditor. Dilts v.

Parke, 1 South. 219.

735. A constable who witnessed the

signatures to a bail bond, is a competent
witness in an action on such 1;)ond, what-
ever be his interest. Smalley v. Vanorden,

2 South. 811.

736. An executor may not be a witness

before referees. Eyre v. Fenimore, Pen.

932. See Fennimore v. Childs, 1 Hal. 386.

736a. The English rule that counsel
engaged in the argument of the case can-

not give evidence, is relaxed in this state
;

but as a general rule, counsel who is called

upon to give testimony on controverted
points ought not to conduct the case. Bos-

ton V. Morris, 1 Dutch. 173, 175.

7366. But where a witness previously

examined lias died, from the necessity of

the case, counsel who took notes of the

evidence, and will swear to their accuracy,
have been permitted to produce tliem, and
swear to Avhat such witness said. Ibid.

Supra, I 624.

(f) Objections to competency.

737. An objection to the competency of

a witness ought to be made wlien the wit-

ness is sworn. Den. v. Ashrnore, 2 Zab. 261:

Chambers v. Hunt, 2 Zab. 552 ; Coil v. Wal-
lace, 4 Zab. 291 ; Den. v. Geiger, 4 Hal. 225.

Equity, ? 1218.

738. Objection to a witness, whose inter-

est may be released by the party offering

him, need not be made at the very time
of examination ; but it must be made in

time for the party to remove the incom-
petency, if practicable, or to supply such
testimonv bv other evidence. Graham v.

Berrymah. 4'C. E. Gr. 29, reversed 6 C. E.

Gr. 370; Nevill v. Demrritf, 1 Gr. Ch. 321,

334.

739. Substantial objections to the testi-

mony of a Y>fii'ty to a suit, incompetent
because of interest, and made when he
had no right to take further evidence,

should not be lost or waived by a slight

inadvertence, which causes no injury to

the opposite party ; as the court would, in

such case, extend the time for taking tes-

timony. Ibid.

740. A party who might originally have
interposed an objection may, by his own
conduct, waive it. Den. v. Cambloss, 1 Gr.

136.

741. If a suitor stand by, without oppo-
sition, and see sworn again.'^t him an inter-

ested witness, or one infamous or wanting
credit, he can never take advantage of it

afterward. .Price v. Ward, 2 Hal. 127, 128

;

Deu. V. -Geiger, 4 Hal. 225, 23S.

741o. If a party cross-examine a wit-

ness to whose admission he has objected,

or if he introduce evidence to rebut testi-

mony illegally admitted, it is no waiver of

the objection. Boylan ads. Meeker, 4 Dutch.
274 : bf/den v. Bobertson, 3 Gr. 124, 126.

742. The liability of witness to a future

action is no objection to his competency.
State V. McDonald, Coxe 332.

See B.VIL, | 26.

XVIII. Attexd.\xce of Witxesses.

(a) Process.

743. A party to a suit can be compelled
by a subpoena duces tecum, to produce pa-

pers and documents to be used at tlie trial

as evidence. Murray v. E/ston, 8 C, E. Gr.

212 ; Wills V. M'Dole, 2 South. 501, 502.

See CoXTEMPT, ? 7.

744. The service of a subpa'na duces te-

cum on the clerk, is the proper way to

bring before the court original papers filed

in the clerk's office. Moran v. Green, 1 Zab.

562, 572, note. See Easton and McMahou
V. K. Y. and L. B. B. B. Co.. 9 C. E. Gr.

359, 362.

745. A witness fs not lawfully subpoenaed
nnless tlie fee be paid or tendered him.
Ogden v. Gibbons, 2 South. 518,532.

745a. After service of a subpcena duces

tecum, if a witness parts with a document
covered thereby, it would be in fraud of

the sul)pfena. Clark v. Imlai/,? Hal. 119.

122.

740. Where the witness, who was an
agent of the defendant, is served with a

subpoena duces tecum, and neglects to at-

tend, it creates a suspicion that the defend-

ant and witness understand e«ich other,

and intend to prevent the plaintiff from
recoverv,bv keeping back the instrument.

Wills \\M'Dole,2 South. 501, 502; Board

of Justices V. Fennimore. Coxe 242.

See Arrest, | IS, Coxstitutiox, § 223,

CoXTEMPT, I(fe), ^ 35.



EVIDJONCE, .W III. XIX 5i:i

Attendance of Witnesses.—Exaniinaiion of Witnesses.

(b) Recognizance.

74(5. The court will ,u;i'iiiit tlio jirisoiier

perniisMion to have his witnesses bound
in rocotfnizancc to ai)j)car and give evi-

dence. '

State V. ZeUei-)^, '1 Hal. 220.

747. But such order was refused as with-
out a justiticatit)n cither l>y law, or the
facts of the case, where the defendant sug-
gested a collusion between plaintiff and
tlie witness, and an intention to evade giv-

ing evidence. State v. Tnimhull, 1 South.
im, 14U.

(c) Fees.

748. A party is entitled to the fees, for

the time his witnesses necessarily at-

tended; hut if the time is dis])Uted. he
must shew how long they did attend. The
entry on the minutes of the court that
witnesses were sworn, is prima facie evi-

dence of their attendance on the day the
cause Avas noticed for trial, and of their
continiiing until it closed. It may be
shown, however, that they were sooner
dismissed, or went away by consent of
parties. Den. v. Yandeve, 2 South. 719.

749. " Costs of proving the document "

to be paid on refusal or neglect to admit
its execution, under the one hundred and
fifty-sixth section of the Practice Act, are
such costs only as are legally taxable
under the fee bill for the attendance of
the witnesses, and will not include the ex-

tra expenses incurred in procuring their

attendance. Apperson v. Mutual Life Ins.

Co., 9 Vr. 389.

750. Unless his fees are tendered as well
the subpu'ua served, the trial will not be
postponed on account of the al)sence of
the witness. Ogden v. Gibbons, 2 South.
518, 532.

751. Plaintiff's attorney cannot charge
^witness fees for himself. Anonymous,
Spen. 112, 113.

752. Mileage can only be charged for

distances travelled by witnesses within the
state. Den. v. Johnson, 1 Gr. l~ii\. Supra,

7~r2a. How mileage is computed. Fer-
rjuson ads. State, 2 Vr. 289, 292.

See Actions, 02.

(d) Privilege.

753. A party to a suit, while necessarily
going to, staying at, or returning from,
court, is privileged from the service of a
summons or capias in a civil suit.

Halsey v. Stewart, 1 South. 36G.

754. A non-resident suitor in chancery,
giving testimony in his own behalf before
a master in cliancery, is privileged from
the service of a summons in a civil cause,
while necessarily attending before the

master and going to and returning from
the place where such examination is held,
witliout the service upon liini of a sub-
pana ad testificandum. Duvgan ads. Mil-
ler, 8 Vr. 182! See Akrest, II.

See Akke.st, ^ 18, Oj-NTK-MPt, I(/*).

XIX. Ex.\MINATIOX OK WrrXEisSES.

(a) By the adverse party before trial.

755. Where a corporation is a party to
the record, neither the i)resident, secre-
tary, the individual dii'ectors nor stock-
holders are parties to the action, and
cannot be examined after i.ssue joined,
and before the trial of said action, un-
der section one liundred and fifty-nine
of the practice act. Apperson v. The Mu-
tual Im. Co., 9 Vr. 272. See Corporatioxs,
152.

756. ^^ here interrogatories served by
a party are not answered within the time
required by law, the party serving them is

not bound to receive the answer ; but if

he receives the answer without objection
after the time lias expired, and permits
the case to proceed to trial, he cannot
afterwards object on that ground. Voor-
hees v. Jones, 5 Dutch. 271.

757. If a party fails to answer interroga-
tories served on him Avithin the time re-

quired bv law, it docs not, since the pas-
sage of the act of 1859, {Rev. p. 378, § 2),
prevent him from being a witness in his
own behalf. Ibid.

(b) At the trial.

(1) Sweanng.

758. A witness who has no objection to
being sworn, may not be aflBj'med. TF7/-

liamson v. Carroll, 1 Harr. 217.

759. Prima facie, every witness is to be
sworn, and all evidence is to be given un-
der oath. The privilege provided by our
statute substituting an affirmation, is to

be extended only to such as "shall allege
"

themselves conscientiously scrupulous of
taking an oatli. Ibid.

760. Where tlie record is silent the pre-
sumption is that the witnesses were sworn.
Doughty v. Read, Pen. 901, 902.

See Affidavits. Ill, Arijitrators, ^ 20,

Corporations,
'i 355, Crimes, IV(66), E.mi-

nent Domain, I 97.

(2) Direct e.i:amination.

762. The permission of leading ques-
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tions to a witness in direct examination is

in the discretion of the court; if improp-
erly permitted the remedy is a new trial.

Chambers Y. Hunt, 2 Zab. 552. Supra,
'i
671.

7G3. "Did old M. ask you who it was?"
"Did you tell him ?" " Did he tell you to

desire A. &c.?" are leading questions, and
are therefore improper. State v. Main,
Coxe 453, 454.

763a. The general course of the exam-
ination of witnesses, rests very much in

the sound discretion of the court. State

V. Fox, 1 Dutch. 5GG.

See Crimes, I 296, Error, I 23.

624.

(3) Gross-examination.

Supra,

764. No man can be condemned in our
law without hearing the witnesses against
himself, and having an opportunity to

cross-examine them. Perrine v. Van Note,

1 South. 146, 147.

765. The court will not permit a defend-
ant, under the privileges of a ci'oss-exami-
nation, substantively to establish his

points of defence by witnesses of his oppo-
nent. Donnelly v. State, 2 Dutch. 464, 601

;

Dennis v. Van Voy, 2 Vr. 39.

766. If, ui^on a cross-examination, new
and substantive matter is sought to be
examined into, such evidence ought to be
opened. State v. Zellers, 2 Hal. 220.

767. Upon cross-examination the witness
may be asked leading questions, to draw
from him a further disclosure than he
made upon the principal examination, in

reference to the same matter, but not as
to any other matter. Harrison v. Rowan,
3 Wash. C. C. 580.

768. Wliere the adverse party is called
as a witness, his own counsel have the
right fully to cross-examine liim. Teelx.
Byrne, 4 Zab. 631.

769. If a party call his adversary as a
witness, he is made competent for all
purposes, and not merely lor cross-exami-
nation. Grinnel v. Lester, Ibid. 632, note.

770. The direction of the manner of
cross-examining, is in the discretion of
the court. West v. State, 2 Zab. 212.

771. Questions not directly relevant to
the issue, on cross-examination, are within
the discretion of the judge, to prevent an
undue expansion of the case by collateral
fixcts. Jones v. lUeeJumics Ins. Co., 7 Vr. 30.

772. If a witness is ])roducod by the
party against whom he is interested, the
other party may cross-examine him as to
all matters pertinent to the issue on
trial. If a party will avail himself of a
witness whom he, and not his adversary
can exclude, he ought not to be allowed
to close his mouth when his adversary
would examine him. Den. v. Downam, 1
Gr. 136.

773. In an action brought for services,

it is not competent for the defendants to
prove, by cross-examination of the plain-
tifl's witnesses, that the plaintiff had an
interest in the business or in the profits

of it. That is a part of the defendant's
case and should be shown by way of de-
fence. Dennis v. Van Voy, 2 Vr. 39.

774. If a question is improperly over-
ruled on cross-examination, and the party
is afterwards ]iermitted to put the same
question on his own direct examination,
the error is cured. Ibid.

777. If the interest of a witness apjiear
at any time during the examination in

chief either in direct or cross-examina-
tion, his testimony should be overruled.
De7i. Howell y. Ashmore,2 Zab. 261; Mayo
v. Gray, Pen. 837, 840.

778. If the court admits an incompetent
witness, the adverse party does not legal-
ize the evidence by a cross-examination.
Ogden v. Robertson, 3 Gr. 124, 126. See
Boylan ads. Meeker, 4 Dutch. 274; Cook v.

suite, 4 Zab. 843.

See Equity, |§ 1200, 1220, 1287. Supra,

U 504, 505, 584, 637.

(4) Re-exaynination.

779. If a party, in cross-examining a
witness on the other side, ask whether the
party whose witness he is, has had a con-
versation with him on a certain subject,

without showing what was said, the party
producing him has a right, on re-exami-
nation, to show what that conversation
was. S. and E. R. R. Co. v. Doughty, 2 Zab.
495. Supra, I 774.

(5) Opinion and expert testimony.

780. A witness must state facts, not in-

ferences, and the court can draw no infer-

ence, winch the facts as proved do not
justify. Berckmans v. Berckmans, 1 C. E.

Gr. 122.

781. The mere opinion of witnesses as

to the insolvency of a company, without
referring to the facts upon which such
opinions are founded are insuHicient, and
cannot form the basis of a motion for an
injunction and the appointment of receiv-

ers. Brnndred v. Pat. Machine Co., 3 Gr.

Ch. 295.

782. It is improper to ask a witness what
defendant meant by an expression that the
witness swore he had used. State v. Mair,
Coxe 453.

783. The opinion ofmedical men is good
evidence to go to the jury, and their opin-
ions may be asked upon hyi)othetical

cases similar to the one before the court.

State v. Powell, 2 Hal. 244.

784. A physician cannot be asked his

opinion, as an expert, upon matters of
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wliich others, not jjosscssing liis profes-
sional skill, could jiulge as c(jrrcctly as the
physician. Cook v. sidtc, 4 Zab. 844.

785. A physician may be e.xaniined as to

injuries done to the eyes of a party l>y vio-

lence, although he nuiy not be a surgeon
or an oculist. Cashier v. Slilccr, 4 Vr. 'J.'), ,")()7.

78(). 'I'he statute [Repealed, liev. p. (uo\
requires (hat all persons licensed in this

state as jihysicians or surgeons, shall be
skilled both in medicine and surgery,
and in anatomy, and the physician who
was examined on the trial was there-
fore competent as an expert, to give
an opinion in answer to the question pro-
pounded, "How could such injury be ])re-

vented?" Ibid.

787. It was lawful to inquire of the wit-

ness whether S., one of the parties, was
sober or otherwise, without making it ap-
pear that the witness was an e.xpert in

judging of intoxication, or that he had
any particular knowledge of S.'s habits or
conduct. Ibid.

788. A witness who was an experienced
and practical fireman, may be aslced

whether, in his opinion, the risk from fire

was increased by certain alterations in a
building; for such purpose he is an ex-
pert. Schenck v. Mercer Ins. Co., 4 Zab.
448.

790. Read, the defendant, leased to Bar-
ker and Barker, the plaintiffs, a mill and
water power, and covenanted with them
for the use of the water in as full and
ample a manner as he had enjoyed it.

The plaintiffs, alleging that the defendant
had placed a trunk in the pond in such
manner as to carry ofl' the water of a cer-

tain spring, which was one of the princi-

pal tributaries to the pond, brought suit

to recover damages. Held, that the opin-
ion of millers and mill-wrights, whether
they be called experts or practical men,
as to the quantity of grain the mill was
capable of grinding and the value of the
water for milling purposes, together with
the statement of the method used for

measuring or weighing, was competent
evidence. Bead v. Barker, 1 Vr. 378, af-

firmed, 3 Vr. 477.

791. Where certain witnesses who testify

to the annual value of the property in

question were real estate agents living-

six miles away from the property, and
who had no dealing with property in that

vicinity, and certain other witnesses lived

in the immediate vicinity, the testimony
of the latter alone is entitled to weight,

since the value of such witnesses as ex-

perts, must depend on their knowledge of

rents in the vicinity of the property.

Haulenbeck v. Conkriqht, 8 C. E. Gr. 4U7,

413. See S. and E. R. R. Co. ads. Doughty,
2 Zab. 493, 499.

See Contracts, ^ 21, Dam.ages, § 67,

Equity, | 1281. Supra, § 642.

(0) Competency of certain que.stions.

(i) Disgracing.

792. A witness need not answer a ques-
tion tending to disgrace himself Vauf/hn
V. Perrine, Pen. 728; Stale v. Fox, 1 Dutch.
566, o')'.>. (See Jiev. p. 378, i 1].

793. A witne.ss is not bound to answer
whether he has been convicted and ])un-

ished for petit larcenv. State v. Bailly,

Pen. 415.

794. A question may be put to a witness,

though the answer to it may criminate or
disgrace him ; but the witne.ss is not bound
to answer. It is the privilege of the wit-

ness to refuse to answer the (luestion, and
he may waive the i)rivilege if he thinks
proper. Fries v. Brugler, 7 Hal. 7'.).

795. If a Avitness, who wrote a libel by
direction of the defendant, does not ask

the protection of the court, but submits
to answer the questions put to him to

bring out such fact, his testimony is admis-

sible and will be received. Schenck v.

Schenck, Spen. 208.

See Divorce, § 78, Equity, IV(6)(l)(ii).

(ii) Misleading.

796. The question propounded to one of

the witnesses of the plaintiff", "was the

transaction of passing the title and paying

the money conducted in the ordinary way
that such transactions are conducted?"

was incompetent and properly rejected by

the court, l)ecause not proving, or tend-

ing to prove, that the object of the parties

was to hinder, defeat, and defraud credi-

tors. Mulford V. Tunis, 6 Vr. 2.57.

797. A witness, in the same business in

another place, and where the conditions

are unlike, cannot be asked the proportion

between his stock and sales, to raise a pre-

sumption of fraudulent statement by the

plaintift'. Such evidence being calculated

to mislead the jury. (Insurance Co. v.

Weide. 11 Wall. 438, distinguished). Jones

V. Mechanics Ins. Co., 7 Vr. 30, 43.

See Damages, § 68. Supra, XII(c).

(iii) Privileged conununications.

798. The protection throAvn over conver-

sations between counsel and client \yith

a view to an action, is in favor of the client

who may waive it as he may any other

privilege. Savre. v. Saijre, 2 Gr. 487, 493.

799. Query. Wliether a grand juror who

is a witness in a suit respecting property

violates privileged communications by dis-

closing the secrets of the grand jury room.

Wilson v. Hill. 2 Beas. 143. 146.

799a. A grand juror cannot be admitted
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to jjrove that a witness wlio lias been ex-

amined swore differently before tlie

grand jury. Imluy v. Rogers, 12 Hal. 347.

soil, (jucrij. Whether a witness may be
asked if he has made any agreement
with his counsel to sliare with him any
damages tliat may be recovered. D. L.

and W. R. R. Co-, v. Dailey, 8 Vr. 526, 527.

See Attorney, I 7. Damaoes, §61.

(7 ) CredibUity.

(i) Wlio moy imiieach.

801. A party may not give evidence of
general bad character to impeach or
discredit a witness wliom lie has called

and examined ; but if the witness make
an erroneous statement as to the value of
tlie chattel in controversy, the party may
call other witnesses to prove its true value.
Skellinger v. Howell 3 Hal. 310.

802. If a party call a witness, and ex-
amine him as to a fact, which (if proved
by the opposite party) would not ojDerate

to his prejudice unless established by writ-

ten testimony, yet as against the party
who thus establishes it, it is conclusive.
Den. Boyd v. Banta, Coxe 266.

803. If the answer of a witness be
direct and pertinent to the question put,
it is competent evidence as against him
who put the question ; but if he make
statements foreign to that question, they
are not competent evidence, and should
be overruled, if required. Guild v. Aller,

2 Harr. 310.

804. So far as an answer in chancery
operates as evidence, it is regarded as the
testimony of a witness called by the plain-
tiff'; and a party in whose favor a witness
is examined is never permitted, either at
law or in equity, to impeach or overthrow
his testimony, by assailing his character for
truth and veracitv. Brown v. Bulkley, 1

McCart. 294

See Equity, | 1149. Supra, ?? 92, 641.

(ii) How impeached.

805. The credibility of a witness may be
attacked by proof of contradictory state-
ments made bv him on other occasions.
Schenck v. Grlfen, 9 Vr. 402, 472.

806. But not by proof that on a former
trial, he gave the same testimony which
the jury discredited. Ibid.

807. 'llie only testimony allowed to im-
I)each the character of a witness is as to
his general reputation in his neighbor-
hood for truth and veracity, and that such
reputation is generally bad. A statement
by the impeaching witness that, from what

he knows of the reputation of the witness
impeached, he himself would not believe
him under oath, is not sufficient. Ibid.;

Van Houten v. Van Houten, MS. 1823, Wil-

liamson, C. ; King v. Ruckman, 5 C. E. Gr.
317. See State v. Mairs, Coxe 453.

808. The general reputation in the com-
munity where a witness is known, as to his

habits in respect to telling the truth, is

the only test which the law allows as to

character. If he is a common liar, he is

not to be believed Avhen under oath. Ai-

wood V. Impson, 5 C. E. Gr. 151.

809. Testimony by persons that they
have heard charges against a witness,

mostly as to his character for other mat-
ters beside truth and veracity, and where
it appears that such charges were from
persons who referred to particular trans-
actions, is not evidence which the law
permits to affect the credibility of the wit-

ness. Ibid.

810. Impeaching testimony by witnesses
who have been in litigation with the wit-

ness whose character is sought to be im-
peached, has little vah;e. King v. Ruck-
man, 5 C. K. Gr. 317.

811. A stranger sent by a party to the
neighborho(Kl of a witness to learn his

character, will not be permitted to testify

as to the result of his inquiries. Reid v.

Reid, 2 C. E. Gr. 101.

812. Testimony touching reputation,

founded on opinions exj^ressed post litem

motam, is incompetent. Ibid.

812a. The testimony of a witness as to

facts which, if true, Avould establish adul-

tery, will not avail to support a bill for di-

vorce in the face of the explicit denial of

the charge by the defendant and her al-

leged paramour under oath, when the
cross-examination of the witness shows
that no reliance can be placed upon his

testimony, and his character for veracity

is seriously impaired. Larrison v. Larri-

son, 5 C. E. Gr. 100. See Divorce, ^ 98.

8126. Where dying declarations are ad-

mitted in evidence, the conduct of the
person making them during the time they
are made, may be shown to the jury, for

the purpose of affecting their credibility.

Donnelly v. State, 2 Dutch. 4C)5.

813. The examination into the charac-

ter of a witness ought not to extend to his

moral character or to his conduct in

matters of contract, or to any facts or
parts of his conduct. The proper inquiry

is whether the impeaching witnesses have
the means of knowing the general credit

of a former witness, and whether from
such knowledge they would l)elieve him
on oath. V(tn Houten v. Van Houten, MS.
1823, Williamson, C.

814. That a witness had a person in-

dicted and convicted of striking hinr with

a stone in the night time, and it afterwards

turned out that he was mistaken, and
that another was guilty, is not an impeach-
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ment of such witness's character. Van
Waponcr v. Hopper, 4 Hal. Ch. 707, 711.

Sla. That the witness, who was plaintiil",

during- liis cross-examination conferral
w'ith his coujisel privately, notwitlistand-

inf? the objections of tlie opposite counsel,
will not make his deposition incomi)etent
evidence ; it is a circumstance that goes
only to his credibility. N. J. Express Co.

V. i\7c/jo/.s, 4 Vr. 4a4, atlirming, 8 Vr. KJG.

SIS. A document offered to contradict a
witness who referred to it, must iirst be
identified as the one referred to bv him.
Wrst V. State. 2 Zab. 212.

S19. On the charge of fraud or forgery
in the execution of a sealed instrument,
the declarations and bad character of a
deceased subscribing witness are admissi-
ble in evidence to imjtugn the presump-
tion arising from the witness's attestation

and signature, but standing alone and un-
supported, are not suflicient to overcome
such presumption. Boijlan ads. Meeker, 4
Dutch. 274, 3 Wall. Jr. 8S.

820. It is proper to prove a general
malice, or subsisting quarrel on the part
of the pro.secutor against the prisoners,

but it is improper to inquire into the par-
ticular facts by which this malice is

numifested. State v. Mairs, Coxe 453.

821. It is not correct to inquire whether
the general character of the prosecutor
is peaceable or quarrelsome, this cannot
affect his credibility. Ibid.

824. Express testimony cannot be re-

jected on the sole ground of its improba-
bility. Its impossibility alone can dis-

credit the witness. Berckmans v. Berck-
mans, 1 C. E. Gr. 122.

825. In an action brought by a ])arent

to recover damages for the seduction of
his daughter, if the daughter is offered as

a witness for the plaintiff, on her cross-

exaiuination she may be asked whether
she has not said that another person was
the father of the child, for the jjurpose of
discrediting her, liy calling other witnesses
to contradict her if she answers in the
negative, and from her own mouth if she
answers in the affirmative. Fries v. Briig-

ler, 7 Hal. 79.

826. But she may not be asked whether
she ever had criminal connection with
any other person, before that with the de-

fendant. Vaughn v. Perrinc, Pen. 728, 732.

827. It is competent to ask a party, who
offers himself as a witness, whether he has
made any agreement to share with any
one what he may recover in the suit, for

the puri)Ose of impeaching his credibility,

by showing that he had made a corrupt
bargain, oi^in order to lay a foundation for

proving his acts. D., L. and W. R. R. Co.

v. Daitei/, 8 Vr. 526, 528. Supra, ^ SOO.

829. it is a principle of the common law
that the witness shall be produced before
the jury who are to judge as well from his

manner, as otherwise of the credit to

which lie is entitled. Sa/yre v. Sayre, 2 (ir.

487, 492. See Graham v. Whitely,'^ Dutch.
254, 257.

830. If, upon the trial i)efor(! the justice,
a party permits a witness to be called
without making any objection to liim, he
cannot, on the triaf of the appeal, intro-
duce witnesses not examilied before the
justice to j)rove such witness intei'ested,

or to discredit his testimony. Price v.

Ward, 2 Hal. 12<>; Shrrrou v. Ifuinphrei/.f,

2 Gr. 217, 219. Contra, Annstroug v. li'oy-

lan, 1 South. 70 ; SkiUmau v. (^uick, I Sontli.

102.

See Boundary, ^ 69, Ceiitioraiu, ? 323,
Crl\[es, ? 272, Divorce, g 108, Ejectment,
^ 139, Equity, §? 1149, 1156. Supra, U 90,
403, 405.

(iii) Weighing testimony.

831. Where the witnesses of the plaintiff

contradict those of the defendant, it is the
duty of the jury to reconcile them as far

as possible, and in weighing evidence to

compare not only the credibility and
characters of the opposing witnesses, but
also their judgments and opijortunities of
giving correct information as to the facts

they have related. Harrison v. Rowan, 3
Wash. C. C. 580, 589.

833. Witnesses of questionable chai'ac-

ter are to be relied on, in judicial pro-

ceedings only so far as their testimony is

intrinsicall}^ propable, or is corroborated
by circumstances. Adams v. Adams, 2 C.

E. Gr. 324.

See Damages, ? 67, Divorce, ^A 98, 108,

110, Equity, ^ 1156. Supra, § 109.

EXCEPTIONS.

I. SUB.TECT OF ExCErTIONS,

II. Foini OF Bill.

III. SifiNixG AND Sealing.

IV. Abandoning.

I. SUB.IECT OF EXCKFTIONS.

1. The design of the statute was to pro-

vide a mode for examining errors which
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Subject of Exceptions.—Form of Bill.

could not properly be inserted in the
record, and allows an exception wherever
a party is impleaded, not limiting its

application to trials. Ford v. Poiis, 1 Hal.

388, 392.

2. An exception may be taken to the
opinion of the court on the sufficiency

of objections to an award of arbitrators.

Ibid.

3. A challenge to the array was made,
and on being overruled, a bill of excep-
tions Avas taken, and carried before the
governor and council by whom it was
determined. Anonymous, cited by Kinsey,
a J. Ibid.

4. That a verdict is larger than it ought
to have been, is not the subject of a bill of
exceptions. Apcjar v. Hiler, 4 Zab. 812,

817.

5. In settlement cases, no bill of excep-
tions lies to the proceedings of the quarter
sessions. Newton ads. Gloucester, 1 Hal.
405. See Certiorari, ? 326, Courts, | 61.

6. A bill of exceptions can only be taken
in a case where a writ of error lies. It

cannot be taken in insolvent cases. Van
Waggoner v. Coe, 1 Dutch. 197; Boston v.

Morris, 1 Dutch. 173, 176.

7. Errijrs assigned on the admission of
testimony can only be presented on a bill

of exceptions. Johnson v. State, 2 Dutch.
314.

8. The office of a bill of exceptions is

not to assign errors, but to certify and
make part of the record the precise acts
or omissions complained of It is not a
pleading of the party, but the return of the
judge of his decisions made upon the trial,

and its sufficiency is not to be tried by the
rules regulating the pleadings of the par-
ties. Associates, &c. v. Davison, 5 Dutch.
415, 417.

9. A bill of exceptions is a statement of
the point on which the court below gave
an opinion. Coxe v. Field, 1 Gr. 215, 218.

10. Refusal of the court to grant a
new trial is not a proper matter for a bill

of exceptions. Furman v. Ajyplegate, 3 Zab.
28, 33.

11. In an action for damages, if the court
refuse to non-suit, where the plaintiff
shows without contradiction, a want of
ordinary care on his part, the defendant
is entitled to a bill of exceptions. Central
R. R. Co. V. Moore, 4 Zab. 824.

13. The act directing bills of exceptions
to be sealed, {Rev. Practice of Law, | 242-
24()), is substantially the same with the
statute of Weston, SI Car. II, and though
silent in regard to the influence the bill is

to have on the subsequent progress of the
cause in the court below, yet it manifestly
contemplates a review of the matters
contained in the bill, only in a higher
court. Mann v. Glover, 2 Gr. 195. See Bel-

ton v. Gibbon, 7 Hal. 76, 78.

14. A decision of the court overruling
irrelevant testimony is not a subject for

a bill of exceptions. Brand v. Longstreet, 1

South. 32;5. 328.

15. A bill of exceptions cannot be taken
before a justice of the peace. Elkinton
v. Bennet, Pen. 637.

See Error, B 7a, 122, 123.

II. Form op Bill.

16. A bill of exceptions should state

specifically the grounds of objection to the
evidence offered, and should apprize the
court and the adversary of the precise ob-
jections intended to be made. Donnelly v.

State, 2 Dutch. 465; Associates, <i-c.\. Da-
vison, 5 Dutch. 415.

17. The facts upon which the objection to

evidence is founded, nmst appear on the
bill of exceptions aflQ.rmatively. It is not
sufficient that the bill is silent, even where
proof of the facts is necessary to legalize

the evidence objected to. Moran v. Green,

1 Zab. 562.

18. A bill of exceptions, founded on the
refusal of a judge to charge a specified

proposition, must show either that there
was a refusal to charge upon the point at

all, or what the charge upon .such point
was. Petre ads. State, 6 Vr. 64.

18a. The bill must show that the precise

point of which a review is sought was
made by the counsel, pi'esented to the

mind of the court, and decided before the
bill was sealed. Associates, &c. v. Davison,

5 Dutch. 415.

19. Even if the trial was held before a

special term of the court of oyer and term-
iner, it is not necessary that the evidence
set forth in the bill of exceptions should
show that the special term was rightly

called ; this will be presumed to have been
proven, unless an exception be taken spe-

cifically to the insufliciency of such proof.

Such parts of the evidence only should be

put in a bill of exceptions, as is necessary
for the matter excepted to. Dodge v. State,

4 Zab. 456. See Biuld v. Crea, 1 Hal. 370,

373. Rev. Practice of Law, ? 244. Crimes,

I 119.

20. A paper purporting to be a bill of

exceptions, sealed by the common pleas,

is nothing more than a voluntary return

of a state of facts, made by the court

without any legal authority, by which the

adverse party is not bound, and being ob-

jected to cannot be received. Moore v.

Hamilton, 4 Zab. 532. See Certiorari, I

186.

21. A statement made by the judge, and
accompanying the bill of exceptions was
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Signing and Sealing.—Abandoning.

bj' attreonient of tlie parties, considered as
a 1)111 of exci'[)tions. (iibboiiH v. Or/dai, 2
South. 8r)3, .S54.

22. Exceptions to tlie cliarse of a judge
should specify what is alleged to he erro-

neous, and a general exc(']>ti()n to tlie

whole charge is irregular, and ina}' he dis-

regarded 1)V tlie appellate court. Oliver v.

Phclp><, 1 Zah. 51)7 ; S. C, Sjien. 180; Aaso-
ciatcs, &c. V. Davison, 5 Dutch. 415, 418.

See Ckutiohaui, § 237, Eukor, §? 21, 22,

114. 118. 119, 127, 128, 139.

III. Signing and Sealing.

24. Tlie practice has heen for the judge
on the exception being taken and a min-
ute thereof made, to grant time for the
preparation of a formal hill of exceptions,
and if the bill be presented within a
reasonable time, to affix liis seal to it;

when this is done, it relates back as if the
bill was sealed at the trial. State v. Holmes,
7 Vr. 62.

25. Bills of exception should be pre-

pared and sealed immediately, during the
progress of the trial. If that is not done,
the court will be warranted in treating the
exceptions as nugatory. Domielly v. State,

2 Dutch. 465; State v. Holmes, 7 Vr. 62;
Agnew v. Campbell, 2 Harr. 291.

26. No bill can be afterwards sealed
without the mutual consent of the attor-

neys ; or unless settled by the judges who
tried the cause, in pursuance of an agree-
ment made at the trial, in open court, to

that efiect. Agnew v. Campbell, 2 Harr.
291.

27. The case of Agnew v. Campbell's Ad-
ministrators, 2 Harr. 291, examined and
approved. Wilson ads. Moore, 4 Harr.
186.

28. Where the judge who tried the cause
refuses to seal the bill of exceptions, tlie

court sitting in error cannot compel him
to do so. Ibid.

29. But where the cfimmoii pleas re-

fused to hear read an affidavit of one of

the referees, on a motion to set aside the

report, the supreme court granted a rule

to show cause why a mandam.us should not
issue to compel the common pleas to seal

a bill of exceptions taken to such refusal.

Anonymous, Pen. 664. See Courts, ^ 61,

Error. U 55, 72.

30. The court of common i)leas on the

trial of an appeal, has no authority to seal

a bill of exceptions. Moore v. Hamilton. 4
Zah. 532; Roston v. Morris, 1 Dutch. 173;

Van Waggoner v. Cole, 1 Dutch. 197 ; Clarke
V. False, Ten. 263; Martin v. Thompaon, 5
Hal. 142. But sec Brand v. Long.tlreet. 1

South. 325 ; Williams v. Sheppard, 1 Gr. 76.
See Ci:inK)UAHi,

'i
1S6, Court.s, ^ 61.

31. I'lion proof that the bill of excep-
tions has heen improperly or irregularly
signed, the court in error may dismiss the
cause from the record. Agnew v. Camp-
bell, 2 H;irr. 291, 295; Stale v. Holmes, 7
Vr. 62, 64; Wilson ads. Moore, 4 Harr. 186.

See Ekkoi!, '0. Vrl, o;;, ll'.ia, 125.

32. Judgment of reversal on writ of
error will not be gi-ven where no record is

returned with the writ, or where the bill

of exceptions on which errors are assigned
is not signed l)y the judge below. Lutes
V. Alpuugk, 3 Zah. 165.

IV. AliANDONING.

33. Where a party who has obtained
bills of exceptions applies for a rule to

show cause why a new trial should not be
ordered on the points contained in said
bills, or any of them, it will be made a
condition of granting the rule that he
abandon all his bills of exception. Meeker
V. Boi/lan, 3 Dutch. 262; 3Iann v. Glover, 2
Gr. 195; Ogden v. Gibbons, 2 South. 853.

[See Rules of Supreme Court, § 42,] {Rev.

Practice of Law, ^ 246).

34. If the application is solely on points
which cannot he raised on a writ of error,

the bills of exceptions need not be aban-
doned ; but in that case the rule will be
special, so as to confine the argument to

the grounds ujoon which the rule has been
allowed. Ibid.

35. If the judge errs in ruling that cer-

tain evidence is admissible, and a hill of

exceptions is thereupon prayed and sealed,

but no evidence is afterwards given in con-
sequence of such decision, the hill of ex-

ceptions ous^ht to he given up. Btuding
ads. Allen, 3^Harr. 299."

36. A consent to the reference of an ac-

count by the court, under sections 201 and
252 of the Practice Act. is not an aban-
donment of exceptions or a submis-
sion to arbitration, when the parties have
expressed a different purpose by entering
their dissent. Paulison ads. Halsey, 8 Vr.

205, S. C 9 Vr. 488.

37. Where bills of exceptions have been
fraudulently obtained, or sealed irregu-

larly, irnprovidently or in clear violation

of a plain rule of law, the court, to which
the writ of error has been returned, will

quash them. Wilson ads. Moore, 4 Harr.

186. Supra, g 81.
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Issuing.

EXECUTION.

I. Issuing.

(a) Time.
[b) Practice.

II. Recording.

III. Priority.

{((] Rules which regulate the right.

[h) Settlement of priorities and pay-
ment into eourt.

IV. Capias ad Satisfaciendum.

[a) The issuing and service.

[b) TJie discharge.

V. Fieri Facias.

[a]

id)

ie)

if)

[g)
[h]

H)
U)
ik)

Form of the writ and endorsement.
Alias.

What may be levied on,

(1) Real estate.

(2) Personal property.

(3) Growing crops.
Exemptions.
The lien of the execution.

Levy and custody of the property.
Claim of property.

Sale of goods.
Return of the ivrit.

Satisfaction.

Surplus money.
Restitution.

VI. Habere Facias.

VII. Staying Proceedings.

(a) By the court.

(6) By the parties.

VIII. Setting aside Execution.

IX. Discovery in Aid of Creditor.

I. Issuing.

(a) Time.

1. A i:)roceecling by execution is a pro-
ceeding l)y suit at law, within the mean-
ing of tlie statute. An execution is part
of an action. Vanderveer v. Conover, 1

Harr. 487.

_
2. The awarding of, or issuing execu-

tion, is no part of the original judgment,
but is a subsequent and distinct proceed-
ing. Krumeick v. Krumeick, 2 Gr. 39.

See Certiorari, I 53.

3. Execntion may be issued immediate-
ly after tlio return of the postea, and
the entry of a rule for judgment nisi ; but
if a rule to show cause why there should
not be a new trial is allowed, tlie execu-
tion becomes a nullity. Erie R. R. Co. v.

Ackerson, 4 \v. 34. See Error, II.

4. If a defendant after conviction on
an indictment and sentence to be im-
prisoned until the iine and costs are paid,
be sulTered to escape l)y the sheriff, iv fieri

facias under the statute may still issue to
make the tine and costs. State v. Dodge, 4
Zab. G71.

5. In 1871 the pluintitf recovered a judg-
ment against the defendants, an execution
was issued and returned unsatisfied ; in

1872 the plaintitf died, but the fact of his
death was unknown to his attorney ; in

1873 an alias execution was issued, and
property of defendants levied on ; on mo-
tion to quash the writ. Held, that prior
to the passing of the amended practice
act {Rev. Practice of Law, | 204). upon the
death of a sole plaintiff after final judg-
ment, an execution could only properly
issue in the name of the plaintiff's per-
sonal representatives, and no other
method but the proceeding by scire facias
would serve to bring them into court.
Morgan v. Taylor, 9 Vr. 317.

6. The fact that the plaintiff's attorney,
who caused the alias writ to be issued,

was, at the time of its issue."uninformed
of the i)laintiff's death, will in no way
aft'ect the case. Ibid.

7. There is no i^ower in the court so to

amend this writ as to give it validity ; the
date of the writ actually does, and by law,
should express the true time of issuing the
writ. Ibid. See Assignment for Benefit
OF Creditors, ^ 74, Executors, | 201.

8. The supreme court will set aside an
execution, which has been issued after
the death of the plaintiff. Harwood v.

Murphy, 1 Gr. 193, affirmed Feb. 1832. See
Quigley v. Middleton, 5 Hal. 293. Amend-
ments, 1 171, Certiorari, | 293, Ejectment,
g 150, Error, I 12G.

9. The plaintiff has a right to give credit

for the nominal amount of six cents levied
on by the./?, fa., and issue his testatum, be-

fore the sale of the goods on the fi. fa.
Trenton Delaware Bridge Co. v. Ward, 1

South. 320.

10. Where the plaintiff dies after the
entry of the judgment his administratoi'S
cannot be substituted plaintiffs in order to

issue a test(duin,. Warwick v. , Spen.
IIG.

11. The fi. fa. in G. was only against

goods. Held, that it warranted a testatum

against lands. Den. Inskeek v. Lecony,
Coxe 39.

12. An application to the orphans court
will not bar a scire facias issued to revive a
judgment entered before the ai^jjlication

was made, nor prevent the issuing of exe-
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c'ution upon such judninoiit wlien revivod.
Howell V. Potts, Speu. 1.

See Ecii'iTY, 'i \4'M'>.

(b) Practice.

13. ITjion the reversal or allirinance of a
jn(iu:inent of this courl hy tlie court of
errors, and a remittitur of the record, no
application to the court for leave .to issue

execution is necessary. Readin;/ v. J)eii.

Beadin;/, 1 Ilal. ISO.

14. If an execution be tested in the
defendant's lifetime, it uuiy he taken out
and executed after his death. Deii. Rickey
V. Hillman, i3 Hal. ISO.

1"). ^^'hen jud,c:nient is aflirmed in the
supei'ior court, the practice is to sue out
execution there without taking the cause
tlowu l)y a procedendo. Seelt/ v. Boon, Coxe
13S; Robins v. ]\7iitfen, cited in art/. Ibid.

13'J. See Certior.vki, U 284, 2S7.'

IG. It is irregular to take out execution
pending a motion to show cause why
execution should not issue. Stillew Wood,
Coxe 1G2.

17. Ou an application for leave to issue

execution against a certificated bankrupt,
on a judgment obtained before his dis-

charge, on allegation of fraudulent prefer-

ence of creditors, the court can and will,

in a proper case, order an issue to try

the facts. Ogden v. Harris, 2 Zab. 540.

Infra, ^ 40, 81. See Errok, § 10.

See Bankruptcy, U 32, 33, Costs, U 193-

190, Crimes, U 156, 159.

II. Recording.

18. Execution against lands must be
recorded, before delivery to sheriff. Voor-

hees V. Chaffers, 4 Zab. 507 ; Elmer v. Bur-
gin, Pen. 187 ; Ben. Vanderveere v. Gaston,

4 Zab. 818; S. C, 1 Dutch. 615.

19. A mere entry of the title and date
of entry in the book of executions, is not
a recording within the meaning and object

of the statute. The provision of the stat-

ute upon this matter is imperative, and
not directory only. Ibid.

20. Without such record thereof the
officer has no authority to levy on or

sell the lands of the defendant. Ben. Van-
derveere V. Gaston; 4 Zab. 818.

21. No writ of execution can be sealed

or recorded until the rule for judgment is

actually entered in the minutes of the

court; any otlier practice is contrary to

the statute. Smith v. Trenton Bel. Falls

Co., Spen. 116.

See Evidence, || 243, 249.

III. l'Ki(ji;rrv.

(a) Bules which regulate the right.

22. Tli(! rule of priority depends on the
]jeriod of dciivery of recorded, iKjt unre-
corded judgments. .lohnstoii v. Jhirrali 3
Hal. 2X2, 284.

23. So, an execution duly rec:orded when
delivered to the sheritt'is entitled to prior-
ity as to real estate, over an execution
previously delivered l)Ut not recorded until
after the delivery of the other. Ibid.; Cle-
ment v. Kaighii, 2 McCart. 47.

24. If a prif)r execution is kept on foot
by color and for fraudulent piu-p(jses, a
subsequent execution levied upon the same
goods will be preferred ; and if the personal
property has l)een sold under the first exe-
cution, the court will direct the money
raised by the sale to be paid to the second
execution creditor. Williamson v. John-
ston, 7 Hal. 86.

25. But where real property has I>een
levied on and sokl Ijy virtue of a second
execution, and the first execution creditor
applies to have the proceeds of the sale of
the real property applied to the payment
of his execution, the court will not' order
such proceeds to be paid to him, for if, by
virtue of Ids judgment and execution, he
has a lien upon the real estate, the sale
under the subsequent judgment and exe-
cution, will not defeat or prejudice it.

Ibid.

26. Giving to the sheriff after the levy a
stay of execution, leaving the property in
the hands of the defendant, and permitting
him to deal with it as his own, do not ren-
der the execution constructively fraud-
ulent, nor constitute a legal fraud, which,
without regard to the bona fides of the
transaction, will postpone the execution in
favor of a subsequent levy; they merely
aftbrd evidence of fraudulent intent which
may be rebutted. Caldwell v. Fifield, 4 Zab.
150.

27. The plaintiff may wait on the
sheriflF as long as the sheriff chooses to

indulge the defendant, or may direct, or
consent to reasonable adjournments, with-
out thereby losing his priority, if done in

good faith. Cumberland Bank v. Hann, 4
Harr. 166.

28. A sheriff having authority to sell

and raise money under one execution,
and no such authority under another, is

bound to apply the moneys arising from
such sale to the former execution, ac-

cording to his authority. }hishback v.

Ryerson, 6 Hal. 346.

29. He must apply the money arising

from a sale to the execution under which
he sells ; he cannot apply it to the dis-

charge of previous liens. Ibid.

30. Query. Whether he may sell under
a junior execution, with the consent of

all interested that the proceeds shall be
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applied to the payment of the prior execu-
tions. Ibid. See Linford v. Lin/ord, 4
Dutch. 113.

31. If the defendant is permitted, with
the express or implied knowledge and
consent of the plaintiff, not only to use,

but also to exercise an unlimited control
and dominion over all the property levied

on, selling, consuming, or disposing of it

as his own, it is such evidence of a fraud-

ulent and colorable use of the execution
as to let in a younger execution prosecu-
ted in good iaitli. Cumberland Bank v.

Haan. 4 Harr. 106 : Woodrujf w Chapin, 3

Zab 56G, 570 ; Matiheus v. ]Varne, 6 Hal.
295.

32. It is not necessary to prove actual

fraud in the obtaining of a judgment,
nor an actual, deliberate intention to de-

feat, hinder, or delay creditors. A man
may lose his right In- negligence and a

disregard of tlie rights of others as well as

bv positive fraud or malfeasance. Ibid.

Infra, ? 124.

33. Where the prior execution creditor

lived in the neighborhood of his son. (the

execution debtor) was in frequent inter-

course with him and gave orders to the
sherififto " stay until further orders from
himself," "and that he ( the sheriff ,i should
not be accountable for the goods." such
creditor may be considered as knowing
and consenting to the debtor's use of

the property levied on, and will be post-

poned. Maitheu's v. Warne, 6 Hal. 295, 312,

Drake, J.

34. Goods acquired by the debtor after
the return of a prior execution, must be
applied exclusively to the payment of a

younger execution, by virtue of which
thev have been levied upon. Mattheics v.

Wu)-ne, 6 Hal. 295, Ford, J. Infra, | 41.

35. A prior execution kept on foot with
intent to delay and defeat other creditors

will be postponed to a subsequent execu-
tion. Ibid.

36. An agreement by the plaintiff in

execution, with the defendant, to suffer

the goods levied on, to remain in the pos-

session of the latter for a specific time, in

consideration that the defendant would
pay to the plaintifi' a rent therefor, equiva-
lent to their being kept in good order and
of the same value as before the levy, is

not a fraud upon a subsequent execution
creditor, and will not postpone the prior
execution. Sterling v. Van Cleve, 7 Hal.

37. The case of Berry v. Smith, 3 Wash.
C. C. 60, is not the law of this state. Ibid.

38. In settling priorities between execu-
tion creditors, the court may go into evi-

dence upon questions of fraud, and settle

the rights of parties upon facts, dehors the
record. Hopkins v. Chandler. 2 Harr. 299.

303 ; Matthews v. Wan^e, 6 Hal. 295 ; Wil-

liamson V. Johnston, 7 Hal. 86.

39. The word "executed" in the ninth

section of the act concerning the sale of
land [R^v. Sale of Land), means levied.
Den. V. Young, 7 Hal. 300.

40. Where a younger execution crditor
claims to have money in court, appled to
the payment of his execution in prefer-
ence to older ones, on the ground of fraud
in the older judgments, and the question
involves disputed and material facts, prop-
erly trial>le by a jury, the court, if a
proper.case is presented, will direct an is-

sue to try the charge of fraud. Trades-
men's Bank v. Fairchild. 2 Vr. 371, affirm-
ed, 3 Yr. 542. See Assigxmext for Bene-
fit OF Crf.ditors, § 19. Supra. ? 17.

41. An «/ia.5 execution first delivered to

the sheriff, held to be entitled to a prefer-
ence before an alias upon an older judg-
ment delivered subsequently, as against
land acquired by the defendant after the
date of both judgments, before the issue of
the alias writs. Rammel v. Watson, 2 Vr.
281. Supra, § 34.

42. Where proceedings were stayed on
a prior execution and another execution
against the same defendants afterwards
came to the hands of the sheriff, under
which he levied upon and sold the real
and personal property of the defendants.
Held, that the proceeds of sale must first

be applied in satisfaction of the amount
which had been found due by the jury
upon the trial of the issue joined in this

cause, and for which the execution in favor
of the plaintiffs had been ordered to stand
as security. Richards v. Morris Canal Co.,

Spen. 136.'

43. Where there is a mortgage of goods
to be thereafter acquired by the mort-
gagor, an execution levied upon the goods
after they are so acquired, will, in a court of
law, prevail over the mortjjage. Looker v.

Peckwell, 9 Vr. 253, affirmed Nov. 1876.

44. On a bill to foreclose a mortgage,
it appeared that C. one of defendants, re-

covered a judgment against K., the mort-
gagor, on the 23d of Jan., 1858, but took
out no execution thereon until June 25th,

1862. Complainant's mortgage wa.s record-

ed on the 26th of Dec, 1859, and in June,
1861, several other judgments were recov-
ered against the mortgagor, on which exe-
cutions were promptly taken out and
levied on the mortgaged premises. On a
dispute about the priority of these several
encumbrances, Held, that C, by neglect-
ing to i.ssue an execution on his judgment
until after executions had been issued on
the junior judgments had lost his priority,

not only over the younger judgments, but
also over the complainants' mortgage,
which was entitled to priority over the
vounger judgments. Clement v. Kaighn, 2
McCart. 47.

45. The history of the legislation of thi.s

state regulating the priority of executions
reviewed. Ibid.

46. Although the statute {Rev. Sale of
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Priority.

Laiul, ? 0) in terms, relates merely to the
title which a purchaser by virtue of a
sherilV's sale under an execution at law
shall acquire, yet the operation of it can-
not he limited to the case of a sale under
the junior judgment, where no execution
has been sued out upon the senior judg-
ment, and levied on the land. Ihid.

47. The junior juilument creditor, hy
suing out and li'vying the lirst execution
upon the land, acquires a priority of lieu,

which I'annot he atlVcted by any executir)n

subsequently issued, nor by any mode in

which the land may be .sold. The issue of
the execution upon the junior judgment,
and its delivery, duly recorded, to the
sheriff' destroys the priority which was
enjoyed by the older judgment, and trans-

fers it to the junior judgment. //;/(/. See
Equity, ^ 1-idl.

48. An execution creditor at law, has a

right to come into this court and redeem
an incumbrance ui^on a chattel interest,

in like manner as a judgment creditor at

law is entitled to redeem an incumlirancc
upon the real estate; and the party so
redeeming will l)e entitled to a preference
according to his legal priority. Dishorough
V. Outcalt, Sax. 299. See Doughten v. Gray,
2 Stock. 323.

49. Where a second execution is unsat-
isfied, an injunction will issue at the in-

stance ofsuch execution creditor to restrain

the debtor in execution and a prior execu-
tion creditor, from selling or removing any
of the personal property levied on, unle.ss

by sale under the prior execution. Edgar
V. Clevenger, 1 Gr. Ch. 258.

50. Where a judgment was recovered
prior, but the fi. fa. is.sued subsequent to

an attachment on the debtor's property,
the sheriff is not prevented from selling

under the ti./a. Reeves v. Johnson, 7 Hal.
29.

See Debtor and Creditor, ? 36, DEyisE.

U 183, 193, 194, Equity, U 220, 1399-1402.

(b) Settlement of priorities and
payment into court.

51. The supreme court has the power,
in a summary way, to adjust priorities

among contending executions, and to dis-

pose of moneys arising from sales thereon.

Williamson v. Johnston, 7 Hal. 86.

52. Where an execution is.sues out of

the supreme court, and another out of the

common pleas, and a question arises as to

the priority of said executions, or the ap-

propriation of moneys raised under them,
application for directions to the sheriff'

with regard to them may be made either

to this court or to the common pleas, and
the decision of the court which is first

made on the subject will be conclusive.

Matthews v. Warne, 6 Hal. 295.

34

53. It is not the pradice to file reasons,
or make a state of tiie case, upon an appli-
cation to the court to diiect the sheriff in
regard to the appropriation of moneys
raised on execution. Ibid.

54. In a contest between conflicting exe-
cutions levied upon the sanu; property, as
to priority and the appropriation of money
raised by sale of the j)ro[KMty, wiiere the
executions issue out of diflferent courts,
that court only has jurisdiction umler
whose execution the money was raised,
and into which the slieriff",'by the com-
mand of the writ, was bound to pay it.

Woodruff' y. Chapin, 3 Zab. 56G.

55. The court out of which a junior exe-
cution has issued has no jurisdiction over
the proceeds of a sale of goods upon which
the same .sheriff" had made a prior levy, by
virtue of an older execution out of another
court. Ibid.

56. The court wjll not undertake to de-
termine the question of priority between
two executions, on the application of
one of the parties interested. M'Donald
V. Lawrii, 1 Hal. 414.

57. The circuit court of M. made an
order for the application of proceeds of
sales made by the sheriff' b}- virtue of two
executions, the older one issuing out of the
said circuit, and the younger out of this

court, and decided that a chattel mortgage
given upon the property sold was invalid
as against subsequent judgment creditors.

Held, that the circuit court, out of which
the first execution issued, had exclusive
jurisdiction to determine the application
of the proceeds of the sales, and that this

court could not, in virtue of its supervisory
powers over other tribunals, review such
decision. Heinselt v. Smith, 5 Vr. 215.

58. Money raised on an execution may
l)e paid by the sheriff" to a party out of
court ; but when conflicting claims are
set up, the sheriff" has a right to exonerate
himself by bringing the monev into court.
Stebbins v. Walker, 2 Gr. 90.

59. When application is made and a
proper case stated, the supreme court has
the right to compel the sheriff" to bring
the money into court, and to dispose of it

according to law. It seems essential to

the full and fair administration of justice

that the court should exercise control over
its ministerial officers, and its own pro-
cess, and in so doing secure to suitors the
lawful fruits of their executions. Ibid;
Cox v. Marlatt. 7 Vr. 389. 390.

60. Where there are several executions
each claiming priority, and the money is

paid into court, the practice is merely to

settle the order in which thej' are enti-

tled to be paid, without ascertaining the
amount to be paid on each. Linford v.

Linford, 4 Dutch. 113.

See Debtor and Creditor, ? 36, Estop-
pel, § 76, Error, HI- M>'a, U 180-189.
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Capias ad Satisfaciendum.

IV. Capias ad Satisfaciendum.

(a) The issuing and service.

Gl. The fraud which by tlie constitAition

of this state may subject a debtor to arrest

and imprisonment is not conlined to fraud

in the creation of the debt, but extends

to subsequent fraudulent conduct of tiie

debtor, for the purpose of defeating his

creditor in the recovery of the debt by due
course of law. Ex parte Clarke, Spen. 048.

02. The clause in the constitution pro-

hibiting imprisonment for tiebt except in

cases of fraud, is not incompatible with

any of the provisions of the act of 1842

abolishing imprisonment for debt. Ibid.

63. A crt. m,. cannot be issued pending
proceedings under the act to prevent
fraudulent trusts and assignments. Bowne
ads. Titm,iyv.MQ.

64. The plaintiff is a competent witness

on an application for a ca. sa. Ibid.

65. A ca. sa. must be directed to the

sheriff of the county in which the venue
is laid ; although the defendant was arrest-

ed in another county, and entered into

recognizance of bail with condition that

he pay &c., or render himself to the sheriff

of said county where the arrest was made.
Cockran ads. Drake, 3 Harr. 9.

66. The bail as well as his principal is

bound to take notice where the venue is

laid, and should search for a ca. sa. in the

office of the sheriff of that county to know
whether the plaintiff" intends to proceed
by execution against the defendant's bodv.
Ibid.

67. In order to fix the bail on a recog-

nizance, the sheriff" may be instructed to

return a ca. sa. "non est inventus," although
he might have served it on the defendant.
But if the defendant be in the sheriff's

custody, such a return cannot be made.
Van Winkle v. Ailing, 2 Harr. 446.

68. The sheriff is not bound to arrest the
defendant ui)on a ca. sa. lodged with him
for fixing the bail, even if he can arrest

him, as well as not. Ibid.

69. When judgment on a verdict is en-

tered for six cents damages with costs,

which are afterwards taxed at $110.94, and
a ca. sa. is issued, endorsed, ''amount due,
one hundred and eleven dollars; damages
and costs, $111,"' the writ will not be set

aside, although the endorsement is not in

strict conformity with the statute, which
requires the plaintifi' to endorse upon
every such writ the real debt or damages
due and claimed by him, and the costs of

suit, in words at length. Ferguson ads.

State, Reeves, 2 Vr. 283.

70. If the statute is imperative and not
merely directory, the dei)arture from it

is too small to l)e fatal to the writ. Ibid.

See Arrest, 1(c), ^| 39, 41, 44. Bail, ? 22,

Costs, ? 121, Evidence, || 245, 010.

(b) The discharge.

71. Where the sherilf has two writs of

fi.fa. and levies on and sells the defend-
ant's goods, if the plaintiff in the first Ji. fa.
take the defendant with a ca. sa, and dis-

charge him. the sheriff' is not liable to

such plaintiff' for the money made. Strong
v. Linn, 2 South. 799.

72. A ca. sa. as respects the party against
whom it is taken, is a full satisfaction by
force, act and judgment of law, of that very
suit or judgment in which it is taken, so

that wlien the ])laintiff" has begun and
chosen the body, he can resort to no other
execution against tlie self-same partv.

Ibid. 803; State v. Dodge, 4 Zab. 671, 672.^

73. Imprisonment of the body on ca. .w.

is primafacie satisfaction of the judgment.
Miller v. 3Iiller, 2 South. 508.

74. In trespass on judgment against sev-

eral defendants, if one is arrested on a ca.

sa. and discharged by the plaintifi", or by
his consent, the court will, on motion, dis-

charge the other defendant from custody
and order satisfaction to be entered of

record, upon such defendant stipulating

in writing to bring no action whatever on
account of his arrest and imprisonment.
Allen V. Craig, 2 Gr. 102.

75. Where the defendant arrested on a

ca. sa. was set at liberty on certain terms,

at his own instance, it being "expressly
acknowledged" by the defendant that it

was done " for his accommodation without
any prejudice whatever to arise to the
plaintiff''s right by the enlargement, or

otherwise howsoever," the debt is paid at

law. No further execution of any kind
can be issued there. Magniac v. Thomson,
2 Wall. Jr. 209.

76. Although the agreement was drawn
and signed by the plaintiff"'s own attorney,

equity will not enjoin the defendant from
pleading such discharge as payment, be-

cause of allegations of a bill demurred to,

that there was a mistake common to both
parties as to the effect of the agreement

;

or that the plaintiff" not knowing its eff'ect,

while the defendant did know it, it would
be a fraud for the defendant to profit by
the plaintiff''s ignorance of what he was
doing, and set up at law the payment hx
his liberation on the ca. sa. Ibid.

77. On an application for a discharge

from imprisonment for debt, l)y a defend-

ant imprisoned on an execution upon a

judgment for breach of promise of mar-
riage, it is not competent upon the hear-

ing to show that the jury gave increased

damages because the breach of promise
was aggravated by seduction. The dam-
ages in such action, are not damages for

seduction within the meaning of the in-

solvent acts, and such testimony would
contradict the record. Wallace v. Coil, 4

Zab. 600.

78. A motion to discharge a defendant
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from unlawful im))ii.s()ninent, will he
heard at the term to which the cd. x((. i.s

returned, if notice of the motion, and a
copy of the reason.s relied on, have heen
served on the attornev of llu' plaintitf.

Allen V. 6Va/<7, 2 (ir. 1()±

79. If a defendant who lias heen arrested

on a C(t. sa. imjirovidently issued against

him, submit to the arrest, and jiivi' a hond
pursuant to the act to aholish imiirison-

ment for debt in certain cases. {Rcr. p. 497),

lie thereby waives the irregularity of
the ca. sa., and if refused his discharge
as an insolvent debtor, this court will not
discharge him, because of such irregu-

larity. Ex parte Case, 8))en. 653.

80. If a ca. sa. is issued on a judgment
recovered for seduction, the act entitled,

"A supi)lement to the act for tlie relief of

persons im]n-isoned on civil process,'" (F. L.

1854, p. 522), does not prevent the slierifl'

from taking bond of the defendant ac-

cording to the act entitled, "An act abol-

ishing imi)risonment for debt on civil pro-

cess in certain cases," approved April 15th.

1846. Hatfield v. Boswell, 1 Dutch. 85.

81. The remeily by audita querela having
fallen into disuse, the practice has been
adopted of giving relief on summary ap-
plication, when the person or i)roperty of

a bankrupt is taken under process issued
on a judgment recovered before the dis-

charge, and upon which the discharge
operates; and the remedy is in the court
out of which the execution issued. But
the court will not discharge without giving
the plaintiff an opportunity to show that
the discharge is inoperative as against his

debt, and will, in its discretion, determine
the question on affidavits, in a summary
manner, or direct an issue to ascertain the
facts. Linn v. Hamilton, 5 Vr. 305. Supra,

U7.
See Bail, | 52, Courts, ^ 57, Damaoes, ^

108, Escape, | 7.

V. Fieri Facias.

(a) Form of the writ and endorsement.

82. On a bond payable in instalments,

judgment was obtained and execution had
issued thereon endorsed for the whole sum.
Held, that the execution was right, but the
endorsement wrong. Griffith v. Jones, Pen.
932.

83. The practice is, to endorse upon the
execution the sum or instalment actu-
ally due, and make the levy for that

amount only. Warwick v. Matlack, 2 Hal.

165, 167.

84. If the endorsements are erroneous,
they may be corrected, on motion. Hor-
ner V. Del. and Ear. Canal Co., 1 Harr. 265.

See Crimes, ^ 159, 168. Supra, ? 69.

(b) Alias.

.S5. K.xecution having issued within ;i

year after the recovery of the judgment
and returned nnsatislied, the i>laintiff

could lawfully issue an (dias without a
special order, wiiich is oidy retiuired in

cases where no execution has been i.-sue<l

within si.K years after the reccjvcry of the
judgment. Clafiin v. Voorheex, 6 Vr. 484.

sCi. An alias execution, issued anil tested
of a day prior to the return day of the
original execution, is not a void writ.

Kammel v. Watson, 2 Vr. 281. Supra, ^ 41.

87. ff the fi. fa. he returned, and new
property be brought into the same county,
an idids may i.ssue. Trenton Del, Bridge Co.

V. Ward, 1 South. .'52(1.

(c) What may be levied on.

(1) Real estate.

8.S. Possession is a legal right, which
may be levied ujion and sold by the sheriff
on execution. Deu. v. Winans, 2 Gr. 1.

89. A vested remainder in fee may be
taken in execution and sold by virtue of
an execution against the remainder man.
Den. Rickey v. Hillman. 2 Hal. 180.

90. A levy may be made on lands ac-
quired after the date of the judgment, or
conveyed to other persons before the date
of the execution. Den. Green v. Steelman,
5 Hal. 193, Drake, J.

91. A purchaser of lands at sheriff's sale,

has not, previous to the making and de-
livery to him of the sheriff's deed for said
lands, such an interest therein as can be
levied upon and sold by virtue of a fieri

facias de bonis rf tcrris. I/jid.

92. A mere equitable interest is not
the subject of a levy and sale by virtue of
an execution. Distwrough v. Outcalt, Sax.
298; De7i. Green v. Steelman, 5 Hal. 193,
202, 209 : Ketchum v. Johnson, 3 Gr. Ch. 370.

93. Although accompanied by posses-
sion. Vancleve v. Groves, 3 Gr. Cli. 330.

94. A trust estate is not the subject of
a levy and sale under an execution at law.
Disborough v. Outcalt, Sax. 298 ; Woodruff
V. Johnson, 4 Hal. Ch. 729, 730; Hogan v.

Jaques, 4 C. E. Gr. 123; Campfield v. John-
son, 1 Hal. Ch. 245.

95. But where by descent, the legal and
equitable estate merge in the same per-
son, such interest may be levied on under
an execution. Wills v. Cooper, 1 Dutch.
137.

9(). Where property is held by the hus-
band in trust for his wife, and he expends
thereon his own money in improvements,
for tl>e purpose of pmtecting it from his

execution creditors, the court might prop-
erly refuse its aid in protecting the trust

property, and certainly would not inter-

fere, except so far as to protect the fund
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in the proi)ertv belonging to the wife.

Lathrop v. Gilbert. 2 Stock. 345.

97. A judgment and execution creditor

cannot subject to the payment of the
judgment debt, a property in which an
equitable interest had been secured to his

debtor, by a declaration of trust, where !

there has been no fraud in tlie transac- ,

tion, no property of the debtor covered up
by it, no creditor injured, and where such
debtor has never paid any part of the con-
sideration money, or ever had any legal

title to the property in question. Halsted
\

V. Davison, 2 Stock. 290. See Equity, §
|

195.
I

98. If the debtor had ever paid any
money upon the property, the court might
subject the property to the execution,

to the extent of such payment, on the
ground of its being the defendant's own
earnings. Ibid.

99. It seems, that the equity of re-
demption of the i mortgagor cannot be
sold upon an execution at law after the
mortgagee has been let into possession.

Ketchum v. Johnson, 3 Gr. Ch. 370.

100. Where O. contracted for the pur-
chase of land, and had the convej'ance
executed to P. who gave his own obliga-

tions in payment, and agreed in writing
that by re-imbursinghim 0. might redeem,
Held, that 0. had not the legal estate vested
in him, since he had not paid the pur-
chase money, or executed the contract,

,

but a mere equitable interest or trust, not
subject to the operation of a judgment and
execution at law. Disborough v. Outcalt,

Sax. 298.

101. A., by llis will, gave a certain house
and lot in N., to trustees, for the use of B.

for his life, and then for the use of B.'s

wife, if she survive him, and directed the
trustees to convey the same after the death
of B. and his wife, to their children; and
also gave to B. a money legacy of $2,000.
With a part of this $2,000 B. biiilt another
house on the said lot of land, and was in

the receipt of the rents thereof. C. ob-
tained a judgment at law, and issued exe-
cution, but failed to obtain payment for

want of property subject to execution at

law. On bill tiled by C, the court ap-
pointed a receiver to receive the rents of
the house so erected by B., to be applied
to the payment of C.'s judgment, mitil the
same should be satisiied, and enjoined the
trustees from receiving said rents. John-
son V. Woodruff, 4 Hal.^Ch. 120.

See Descent, g 20, Ejectment, | 202,
Estoppel, g§ 87. 88, Equwy, § 164.

(2) Personal property.

102. After forfeiture, mortgaged chat-
tels in the hands of the mortgagee are not
liable to be taken and sold on an execu-
tion at law against the mortgagor, on the

ground that the legal ownership is in the
mortgagee. Mechanics Ass. v. Conover, 1

McCart. 219, 220.

103. The interest of a mortgagee in

personal property, where the possession
remains with the mortgagor, and before
condition broken, cannot be taken in exe-
cution as the property of the mortgagee.
A mortgagor's interest in personal prop-
erty is the subject of execution and sale, a
mortgagees interest is not. Doughten v.

Gray, 2 Stock. 323; Chapman v. Hunt, 2
Beas. 370; Miller ads. Pancoost, 5 Dutch.
250.

104. Conceding that ordinarily the equity
of redemption of a mortgagor of chattels

in possession, may be levied on and sold
by virtue of execution against the mort-
gagor, yet equity will not permit the exe-
cution creditor to exercise that right when
of necessity it will greatly impair, if not
utterly destroy, the rights of the mortgagee.
Smith urst v. Edmunds, 1 McCart. 409.

105. Hypothecated shares of stock
given as security for the payment of a
note, cannot be levied on under an execu-
tion against the maker of such note.

Rogers v. Stevens, 4 Hal. Ch. 167.

106. It seems that goods pledged or
leased by the defendant in execution,
may be taken in execution subject to the
rights of the pawnee or lessee. Mechanics
Ass. v. Conover. 1 McCart. 220, modified, 2
C. E. Gr. 497.

107. Query. Where the pledgees do
not object to a levy, but admit its validity

and the rights of the plaintiff in execution
subject to the satisfaction of their own
claim, can a third party object to the levy.

Ibid.

108. But however this may be, the claim
of the execution creditor is good in equity.

Such levies upon property, to which the
defendant in execution has no legal title,

are constantly recognized in equity when
the plaintifl' in execution comes into this

court for equitable relief. Ibid. See Equity,

U 280, 281.

109. The legal title to the property of

the assignor, once vested in the assignee,
remains there until disposed of by some
judicial proceeding, and is not liable to be
taken in execution iinder judgments en-
tered against the assignor, even if the time
for presenting claims has expired and the
property exceeds those claims. Garretson
V. Brown, 2 Dutch. 425, 3 Dutch. 644.

110. A. E. disposed of the residuum of
his estate by will, as follows: "It is my
will that the residue of my estate be dis-

tributed as follows, viz : one-fifth to E. B. E.,

w'ife of my son W. B. E., in trust for the

use of my said son W. B. E., subject to the
deduction of $500, paid l)y me for the use
of said W. B. E., at various times," with a
conditional limitation over. Held, that the
trust fund paid to the trustee of W. B. E.
was liable for his debts, and that upon a
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creditor's bill the trustee must account,
and that the executors must account for

funds not paid over. Wt'lls v. J'^ly, 3 Stock.
172.

ni. A purchaser of a trust estate with
notice of the trust, under an execution
against the trustee will be decreed to hold
it as trustee. DarUnq v. Haintnar, 5 C. Fj.

Gr. 220.

112. Money, whether in specie or bank
notes, if in tlie defendant's possession or
capable of beinsj; identilled as his property,
mav l)e taken in execution. Crane v. Freese,

1 Harr. 305.

113. Where a vendor rescinds an entire
contract for the sale of i^oods, the i)art

which has been already delivered, is sub-
ject to be levied on and sold as the prop-
erty of the vendee. Thompson v. Conover,

3 Vr. 466.

See CoRroRATioNS, ? 55, Equity, ?? 192-
196.

(3) Growing crops.

114. Growing crops may be levied upon
and sold as chattels under a writ of./?, fa.,

and the purchaser under such sale acquires
the riglit of leaving the crop upon the
soil until its maturity, and also the privi-

lege of entering upon the soil to gather
and take away the crop. Bloom v. Welsh,

3 Dutch. 177 ; Westbrook v. Eager, 1 Harr.
81.

115. Notwithstanding a judgment and
levy upon the land, the growing crops
may be sold, or may be levied upon by
virtue of a subsequent execution, and
such sale or levy will be valid and opera-
tive, provided the crops are severed
during the continuance of the defendant's
title, and liefore the sale and conveyance
of the land under judgment. Ibid.

IIG. A sheriff in a sale by virtue of an
execution against lands, has no right to

reserve the way-going crops ; it is his

duty to sell the defendant's title to the
lands, as commanded by the writ, and if

he had power to make such reservation, it

would be of no avail if not contained in

his deed. Howell v. Schenck, 4 Zab. 89.

See Distress, § 12, Landlord and Ten-
ant. Siqjra, ? 91. InJ'ra, § 127.

(d) Exemptions.

117. An officer having an execution has
a right to seize the goods of the debtor,
and hold them until an inventory and ap-
praisement can be made according to law ;

and the officer will not be liable to an
action of trespass for unlawfully taking
goods exempt from seizAire on civil i)rocess,

under the acts of 1851 and 1852 (Rev. p. 391.

^ 10), until he has time to make the inven-
tory and appraisement. Bonnel v. Dunn, 5

!
Dutch. 435, revei-sing, <S'. C, 4 Dutch. 153.
See Attaciimknt, ? 78.

I

118. If his family reside here, the
! gfjods of an absconding debtor are entitled
to the exemption for the benc'fit of tlie

I

family. Ibid.

1
]20. A lace shawl is wearing apparel

i

and exempt from execution. When it

was IxHight for the owner's use before
judgment or claim against her, inquiry
cannot be made whether it is of greater

I

value than the owner ought to wear, in

1
her condition of life as to property. Fra-

I zier V. Barnum, 4 C. E. Gi-. 316.

I

121. But rings and jewelry are not
,
wearing apparel, and are liable for debt;

I

and as it may be out of the power of the

I

sherilf to levy on, or take possession of

i

them, l)eing usually worn on tlic person, a
receiver will be appointed, and an order
made for their delivery to him. Ibid.

See As-siGNMENT for'Benefit of Credi-
tors, ? 8, Attachment, ? 78, Contracts, g

290a, Distress,
'i 12, Domictl, l 3, Equity,

^ 167.

(e) The lien of the execution.

122. The goods of a defendant in execu-
tion are bound from the time of the de-
livery of the writ to the sheriff, even
against subsequent bona fide purchasers,
unless sold under circumstances equiva-
lent to a sale in market overt. James v.

Burnet, Spen. 635 ; Xewdly. Sibley, 1 South.
381,(rt)-

123. The lien of an execution upon
standing timber, levied upon as the in-

terest of the defendant inider a "timber
lease." is not lost by the timber being
severed from the land with or without the

consent of the plaintiff. Caldu'ell v. Fifield,

4 Zab. 150.

124. Subsequently acquired property is

not bound by the levy. Ibid.

125. But the sheriff holding nfi.fa. may
make a levy and inventory of part of the
defendant's goods, and before the writ is

returnal)le again levy on and inventory
other goods ; and his right to do this is not
afiected by the defendant making an as-

signment prior to the second levy. Mo-
ses v. Thomas, 2 Dutch. 124. 570.

126. An execution against one of several

partners, is a lien upon all the partner-

ship goods. Broum v. Bissett, 1 Zab. 46;

Linford v. Linford, 4 Dutch. 113; Hill v.

Beach, 1 Beas. 31. See Equity, I 590.

127. The levy of an execution on land

creates no lien upon the growing crops.
Bloom V. Welsh, 3 Dutch. 177.

128. As a general principle when an ex-

ecution creditor has acquired an equitable

lien, it cannot be destroyed or impaired

by the voluntary act of the debtor or his

trustee. Hahted v. Davison, 2 Stock. 290.

129. But the execution creditor may lose
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such lien by his own negligence or un-
reasonable delay. Ihid. Supra, ^ 32.

130. Shares of stock in a bank, or

otherincurporated comininy, arenot bound
by the delivery of a fi- .A'- against their

owner to tlie.sheriff', but may be tran.sferred

before an actual levy. Princeton Bank
V. Crozpr, '2 Zal). 3S3.

See Assignment fok Benefit of Cred-
itors, I 71, Crimes, ^ 159. 168, Equity. U
160, 220, 593, 1399.

(f ) Levy and custody of the property.

131. Proof that the sheriff went to the

premises of the defendant and there made
an inventory of his property and adver-
tised it for sale, is sutficient evidence of a

levy, until it be shown that he never in

fact saw, or had the property levied on
within his reach, or under his control.

Brewster v. Vail, Spen. 57.

132. It is not necessary tiiat the sheriff,

at the time of making the levy, should
have the property in his view or under
his actual control. Caldwell v. Fifield, 4
Zab. 150; Dean v. Thatcher, 3 Vr. 470.

133. A levy made by returning an inven-
toiy of the property levied upon, furnish-

ed by the defendant for the jnu-pose, is

valid. Ibid.

134. The property being at the time
within his jurisdiction, it made no differ-

ence whether the list or inventory was
made in or out of the county. It was
intended, by agreement with the defendant
in execution, to be used by the sheriff as

the levy, and to perfect the lien of the
execution upon property already affected

bv it. Dean v. Thatcher, 3 Yr. 470; Walker
\. Hill, 7 C. E. Gr. 513, 530.

135. A general levy endorsed upon the
back of the writ, as follows, "January 26,

1824, levied on the goods and chattels,

lands and tenements of the defendanf^sub-
ject to incumbrances, to the value of So,

which remain in mv hands unsold," is in-

sufficient. Llojfd \\ Wi/ckof, G Hal. 218.

136. The requisites of a good levy, in

all ordinary cases, are, first, that the oflR-

cer should see the goods and have them
in his power. Ibid., Drake. J. Contra,
Ford, J.

137. That he should, in addition to this,

do some act demonstrating his intention,

from that time forward, to appropriate
them in obedience to the command of the

writ. Ibid.

138. To execute the writ in the sense of

the statute (Rev. Sheriffs) is to do all that

the writ commands to be done. Water-

man v. Merrill, 4 Vr. 378, 381 : Kemble v.

Harris, 7 Vr. 526, 529; Scott v. Dow, 2 Gr.

350.

139. To refuse an adjournment at the in-

stance of an execution creditor, is neither

a refusal nor a neglect to execute the writ.

Hoagland v. Todd, 8 Vr. 544, 546.

140. But it is such neglect, if after levy,

the sheriff permit the defendant in exe-
cution, being a store-keeper, to continue
selling the goods taken in execution.
Ibid.

^

141. It is not a sufficient levy on stock
to make an inventory of it, and return it

with the fi. fa. ; but to bind it, the sheriff

must go to some proper officer of the com-
pany (and it would seem to the defendant
also) and give notice of the levy; nor
would the delivery of the fi. fa., or mak-
ing a levy by inventory bind bank notes.
Of such property the officer must take ac-

tual or constructive possession. Princeton
Bank v. Crozer, 2 Zab. 383.

142. The utmost length of time which
the law allows for executing the writ, is

the day whereon it is returnable. 3Iat-

thews V. Warne, 6 Hal. 295, Ford, J.

143. The sheritt' has no power over any
goods but such as he has levied his execu-
tion upon. Ibid.

144. A levy made after the return day
of a writ oi' fi. fa. is a inillity. Kemble v.

Harris, 7 Vr. 526.

145. An execution delivered to the

sheriff, and by him endorsed, will be con-
sidered as delivered to be executed, ac-

cording to the command of the writ, al-

though the plaintiff directed part of the

goods to be levied on. Moses v. Thomas, 2
Dutch. 124.

146. After levy made, the goods were
constructively in the sheriff's posses-
sion ; they were not the goods of the
tenant within the meaning of the act con-
cerning distresses. Hamilton v. Hamilton,
1 Dutch. 544.

147. A sheriff after levying on goods and
chattels is presumed in law to have the

possession or custody of them, and must
take care of them at his peril. Camber-
land Bank v. Hann, 4 Harr. 166.

148. He may leave them in the actual

possession of the defendant until the day
of sale, and in such case the law will con-
sider the defendant as his agent or bailiff;

but it will l)e at the ri.sk of the sheriff as

between him and the i)laintiff, in case the

goods are wasted, lost or destroyed. Ibid.

149. Goods so left by the sherift' acting

in good faith, will not be liable to seizure

on a subsequent levy, so as to avoid the

first levy. Ibid.

150. The sheriff may so leave the goods
by the direction or con.sent of the plaintift

and at the plaintiff's risk as to waste, loss

or destruction, without thereby losing hi.s

legal custody of them, or the plaintiff's

l^riority, if done in good faith. Ibid.

See Distress, | 5. Infra, VII(6).

(gj Claim of property.

151. A judgment debtor who has trans-

ferred personal property for the purpose
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(if defeating a creditor cannot, after a

judgment ci-editor lia.s levied on it. compel
.such creditor to go to a trial at law to

determine whether the property i.s not his.

notwitlislanding the transfer, with a view
to having it sold liefore lands levied on.
Cox V. JJunhani. 4 Hal. Cli. 504; N. C. 2
Stoclc. 437.

See Att.vciimknt, U(('). Kvidkxck, ^ i.':U.

(h) Sale of goods.

I~y2. A judgment crediloi- who has
received partial payment-s on hi.s judg-
ment, is not liable to an action, because
he issues an execution for a larger
amount than the balance due bin), unless
it appear that he knew the amount claim-
ed by him was excessive, and his motive
was to oppress the defendant. Hall v.

Learning. 2 Vr. 321.

1q3. The sale of goods under an execu-
tion is not prima facie evidence that the
officer received the purchase money for

them. It may raise the presumption
that he has collected the money or lost it

by neglect, and thereby make him liable

to the plaintiff in an action for negligence;
but even in that case he may show that

the money was not paid to him, but was
lost from some cause Avhich would be a
good justification. Lomerson v. Huffman,
1 Dutch. 62o. See Assu^fP.^IT, | 50.

154. The sheriff's irregularity in selling

lands before goods, witliout a written re-

quest from the defendant, cannot affect

the title of a purchaser at such sale.

Simmons v. Vandegrift, .Sax. 55.

155. It is not necessary to .show there
was a deficiency of personal estate, to

warrant a. sale of real property. Den.
Inskeep v. Lecony, Coxe 30.

See EsTOPPEi., ^117.

(i) Return of the writ.

150. A return of nitlla huna after levy

and inventory, held to be regular and
proper, the legal import of such a return
being simply that the goods levied on
were not applicable to tlie ])laintifi"s writ.

Waterman v. Merrill, 4 Vr. 370.

157. A sheriff in his return to a fi- /<(

must i^articularly specify the different

articles upon whicli he has levied. Watson
V. Heel, Coxe 136; Hustivk v. Allen, Coxe
168; Lord v. Hoagland, 7 Vr. 352, 355.

158. Xor will he l)e excused on the alle-

gation that the same articles had been
already seized under a prior execution.

Ibid.

159. After having returned that be has

seized under the execution, the sheriff

cannot deny the legality of the seizure;

he is bound by the return. Hustic/c v.

Allin, Coxe 168.

See EviDKNCK, U 248, 250, 251.

(j) Satisfaction.

160. A levy on suflB^cient property,
under a /?. fa., prima facie satislies the
judgment. Hanness v. Bonnell, 3 Zab. 159

;

Carr v. Weld, 4 C. E. Gr. 319; Banta v. Mc-
Clennan, 1 McCart. 120; Johnson v. Tattle,

1 Stock. 365.

161. But the goods may be taken away
by virtue of a prior claim, or may be taken
by the defendant himself, in which ca.se a
lew would not be a satisfaction. Hnnness
V. Bonnell, 3 Zab. 159.

162. The presumption i.s to be over-
come by proof on the part of the plaintiff

in execution. If the property levied on
has been lost or squandered by no neg-
lect or default of the plaintiti', so that it

did not realize the amount of the judg-
ment, it is incumbent on him to show
it. Banta v. McClennan, 1 McCart. 120.

163. Such levy is not an absolute satis-

faction of the judgment. The levy may
be defeated by the defendant or the
property may be eloigned b}' him. if by
these or other means, the levy fail to pro-
duce satisfaction in fact of the judgment
without any fault of the plaintiff, he may
proceed to obtain execution of the judg-
ment. Ibid.

164. The owner of the judgment having
sold the property levied on, and received
the avails while the judgment was in his

hands, and while a mortgage was a sub-
sisting lien ui^on the lands of the defend-
ant, was bound to apjily such proceeds in

satisfaction of the judgment. Ibid.

165. "\\nien called upon by a bona fide
purchaser or mortgagee, a creditor must
account for personal property he has
levied upon ; he must .show that it did not
go to pay his judgment. Johnson v. Tnttle,

1 Stock. 365.

166. The defendant, in order to show
that the judgment had been satisfied prior

to the issuing of the ca. sa., produced a fi.

fa , Issued on the same judgment, with a

return endorsed by a former sherifi', to

whom such fi. fa. had Iteen directed and
delivered, that "' By virtue of the within

writ, etc., I have' levied and sold of the

personal propertv of the defendant to the

amount of $1,400.60;" and also, that he
had levied on certain specified land of the

defendant, (fcc, "subject to prior encum-
brances, value which remains, &c." Held,

that the said former sheriff might be called

to testify that money in his hands, as well

as the real estate mentioned in the return,

was subject to prior encumbrances and
absorbed by prior executions, and that no
money was in fact made upon, and appli-

cable to the saklfi./a., no record proof
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being made of such prior liens by which
it was said tlie said money was absorbed.
Browning v. Flanigan, 2 Zab. 567. Carpen-
ter, Ogden and Porter, Justices, dissenting.

See Alteration, ^ 12, Amendments, |

170, Attachment, | 161, Constable, ^? 51,

52, Debtor and Creditor, fi 36, 75, Equity,
§ 838, Estoppel, § 117. Evidence, §§ 170-
172.

(k) Surplus money.

167. Tbe court may not decide whether
surphis money of sale of land on Urstji.fa.

shall be paid to the defendant, or to other
execution creditors. Thompson v. Pierson,

Pen. 1019.

168. The court lawfully may, and ought,
under certain circumstances to exercise a

control over surplus money in the hands
of the sheriff, and he cannot oust the court
of their right b}' improperly parting with
the money, after notice. Stebbins v. Walk-
er, 2 Gr. 90.

169. And that, whether such surplus be
in the hands of the sheriff, or has been paid
into court. Cox y. Marlatt, 7 Vr. 389, 390.

(1) Restitution.

170. Where money has been paid by
defendant under a judgment which is sub-
sequently reversed, and it appears by the
record, that such payment was made, the
court will order restitution. Scott v. Con-
over, 5 Hal. 61.

171. But where it does not appear by the
record that the money has been paid,

the party must sue out a scire facias quare
restitutionem non. Ibid.

172. A writ of restitution to recover
money, is awarded only after a reversal
for error of the judgment, by virtue of
which the money has been raised, and
paid. Bruere v. Britton, Spen. 268.

173. Equity will not by injunction pro-
tect a party who has been erroneously
put into possession of land under a writ of
restitution, especially where his title has
not been established at law. Thompson v.

Engle, 3 Gr. Ch. 271.

See Certiorari, U 291-296, 298, Costs,

U 89, 90, Ejectment, IY{k).

VI. Habere Facias.

Sec Ejectment, IV(A;).

VII. Staying Proceedings.

( a) By the court.

174. Where a mcrtgage is foreclosed for

the payment of an instalment, the. resi-

due not being due, and a decree entered
directing the whole premises to be sold,

the court will regulate the execution.
American Life Ins. Co. v. Byerson, 2 Plal.

Ch.9.
175. After judgment by default had l)een

entered, an execution 'was issued and
placed in the hands of the'sheriff; before
a levy was made, the defendants were
permitted to come in and plead, and pro-
ceedings on the execution were stayed by
order of the court, but the judgment and
execution were oixlere'd to stand as secu-
rity for the amount, if any, that might be
found due to the plaintiffs on the trial of
the cause. Bichards v. Morris Canal Co.,

Spen. 136.

176. An injunction which had been al-

lowed at the instance of the wife, to pre-
vent a judgment creditor of the husband
from satisfying his judgment out of land
claimed by her. Held, to have been prop-
erly dissolved. Skillman v. Skillman, 2
McCart. 478.

177. It is not necessary to plead the ap-
plication to the orphans court, in order to
bar execution ; by the terms of the statute

the plaintift' is entitled to proceed to judg-
ment; and it is only wdiere, in cases com-
ing within its provisions, an attempt is

made to issue execution, that its protec-
tion is to be invoked. Hoivell v. Potts,

Spen. 1. 480.

178. The sheriff remains liable for prop-
erty in his hands by virtue of an execution,
notwithstanding he is restrained by in-

junction from proceeding to a sale. Be-
ceivers of Morris Canal Co. v. Biddle, 3 Gr.

'

Ch. 222.

179. When directions are given bj- the
plaintiff, the personal property levied

upon, is afterwards at his risk, and the'

sheriff is responsible for such part only as

he found in the hands of the defendant or

was within the reach of due diligence,

when the stoppage was removed. Paterson

Bank v. Hamilton, 1 Gr. 159.

See Costs, ? 197, Courts, H 58, 59. Equi-
ty, U 1433-1436, Error, §? 84, 87-90, Ex-
ecutors, § 186.

(b) By the parties.

180. The plaintiff, when he delivers his

execution to the slieriff, or afterwards,

may direct the slieriff not to proceed to a

sale, without further orders from him, or

unless urged on by younger executions,

without thereby losing liis priority, if done
in good faith. Cumberland Bank v. Hann,
4 Harr. 166 ; Van Waggoner v. Moses, 2
Dutch. 570. See Stephens v. Clark, 3 Hal.

270 ; Casher v. Peterson, 1 South. 317.

181. But if defendant is permitted, with
the knowledge and consent, express or

implied, of the plaintiff, not only to use,

but to exercise an unlimited control and
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dominion over all the property levied on,
[

selling, consuming or disposing of it as
j

his own, it is eviilence of n fraudulent '

and colorable use of the execution, so as i

to let in a younger execution prosecuted
j

in good faith. Ibid. I

182. An agreement made in good faith

by a plaintiif iiT (execution, before levy,
'

to stay proceedings upon terms, does not
j

discharge or suspend the lien. James v.

Burncl, 8pen. ()3o.
'

183 But whatever interference on the
'

plaintiff's part would he considered fraud- '

ulent as regards a younger execution, will

be sufiicient to destroy the lien as against .

a subsequent bona fide purchaser. Ibid.
\

184. Nor is such agreement of its(!lf evi-

dence of fraud. Stciiwq v. Van Cleve, 7

Hal. 285; Caldwell v. Fifield, 4 Zah. 150; ;

MaMeu'SX. Warne, G Hal. 295, 311 ;
^C'wm-

j

berland Bank v. Ilann, 4 Harr. !()(>, 168. |

185. An indefinite stay of an execu- i

tion, by plaintiff's orders, although there

be a levy under it, if the property levied

on remain, with plaintiff's consent, in de-

fendant's possession and under his con-

trol, is such a suspension of the plaintifl"s

lien, that a subsequent execution shall

have the preference, if proceeded upon
before the sheriff is ordered to execute
the first writ. Cook v. Wood, 1 Harr. 254.

186. Where the property levied on was
of less value than §200, and no inventory
or appraisement was made by the sheriff,

:

as directed by law, but the property was
suffered to remain in the hands of the de-

fendant, and the execution creditor him-
self stayed all further proceedings on the

execution, the goods were, by consent of
the plaintiff, in defendant's possession

for his use and that of his family, and not
as agent or bailiff of the sheriff, and the
sheriff had no further lien on them, and
could not lawfully sell them under the
execution. Kirkpatrlck v. Cason, 1 Vr.
331. See Hoagland v. Todd. 7 Yr. 352, 8

Vr. 544.

187. " Yoi; may delay proceeding till

you hear from me or Mr. W., holding on
to your levy." Held, to amount to an ac-
ceptance and ratification by the plain-

tiff", of whatever had been done or omitted
by the sheriff up to that time. Waterman
v. Merrill, 4 Vr. 378.

188. The stay thus created will continue
until terminated by notice from the plain-

tiff' or his attorney to the sheriif, requiring
him to proceed with the execution; the

eff'ect of such notice being to throw back
upon the sheriff the responsibility which
had been assumed by the plaintiff, and to

make the sheriff' liable for any subsequent
neglect or default, precisely as he would
have been if no stay had been granted.
Ibid. See Kemble v. Harris, 7 Vr. 526.

189. The rights of an execution creditor

are not aff'ected by an assignment by the

debtor of a part' of his goods, although

by an agreement between tliein the levy
was delayed. Moses v. ThoinaH,2 Dutch.
124, 571.

See Equity, ?? 102, 103, 175, 41<), 481,

489, 1432. 1436, Sukuifk. Supra, III, 'il

147-150.

Vni. Setting asidk Execution.

190. Where an executif)n has been is-

sued for too large an amount, the proper
practice is to a])ply to the court to set it

aside as to the excess, and if the money
has been raised thereon, to notify the
sheriff" to pay the money into court, and
then to move that the excess be restored;

or if the execution has been irregularly

issued to move the court to set it aside;

and in such cases, if the money has l)een

actually paid over to the judgment credit-

or, the court will order the amount im-
properly received by him to be restored,

and if necessary, will enforce the order by
attachment, but not by writ of restitution.

Bruere v. Britton, Spen. 268.

191. In August, 1844, B. recovered a
judgment against Y., who was then seized

of certain lands. On the 6th of January,
1845, Y. (tonveyed an undivided half of

said lands to L. On the 14th of January,

1845, Y. confessed a judgment to L., upon
which execution was immediately issued,

and levied upon all the right of Y.
in the said lands. On the 9th of August,
1845, execution was issued on B.'s judg-

ment, and levied on all the said lands. An
injunction was allowed restraining the

sheriff" from selling, under the judgment
confessed to L., the undivided half which
had been conveyed to him prior to the en-

try of his iudgment. Oakley v. Young, 2

Hal. Ch. 4b3.

192. Rule to shoAV cause why proceed-

ings on execution should not be set aside,

is not of course ; reasons must be filed.

Stille V. Wood, Coxe 224.

193. The heir whose property is af-

fected by the fi. fa. is competent to move
the court to set it aside, though no party

to the suit. Canan v. Carryell. Coxe 3.

194. If the want of an afladavit is fatal

to the judgment, and renders void the

execution and sale, .so that no title was
conveyed to the purchaser as against the

complainant, it must be by force of the

statute; if so, ihey are as inoperative in

courts of law as in a court of equity, and
the decree of this court is not necessary to

make manifest the nullity of these pro-

ceedings. Jackson v. Darcy, Sax. 194.

See Attachment, I 187, Certiorari, U
53, 296, Co-STS, ? 89, Ejectment, U 203-207.

Equity, | 406.
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Discovery in Aid of Creditor.

—

Grant of Letters.

IX. Discovery ix Aid of Creditor.

195. On an application to appoint a

receiver under the " Act to prevent
fraudulent trusts and assignments," ap-
proved March 7th, 18.50, if the judge, upon
the case made before him, has authority

to make the order, it will not be reversed

on certiorari, unless it appear that in

making it he committed manifest error,

and that the order is illegal. Joumeay v.

Broun, 2 Dutch. 111.
"

196. The order appointing a receiver

must show that the judge decided the case

upon what he considered suflB.eient evi-

dence to establish the allegations in the

petition. Ibid.

197. Although a debtor, on an examina-
tion, swear that he has no property, yet if

facts and circumstances are disclosed by
him, or by the evidence of others, suffi-

cient to raise a very strong presump-
tion to the contrary, a receiver may be
appointed for the purpose of taking such
steps in the premises as subsequent inves-

tigation may warraxat. Ibid.

See Assignment for Benefit of Credi-
TOR.S, II 40. 41. Certiorari, i? 223, Equity,
ll{g), '0. 588-604, 675, 1381, 1475, Evidence,

g 616, [Rev. Execution, p. 398, |§ 23-30].

Supra, I 63.

EXECUTORS AND ADMINISTRATORS.

I. Grjlnt of Letters.

(a) Executors.

(b) Administrators.

(1) Jurisdiction.

(2) Right of administration.

(3) Administration bonds.
(c) Administrators de bonis non.

(d) Adminisstrators pendente lite.

(e) Administrators cum test, annexe.

II. Executors de Son Tort.

III. Ren-unci.\tion and Removal.

IV. Rights and Duties.

(a) In general.

(b) Inventori/.

(c) Assets.

(d) Payment of debt's.

(1)" Preferred debts.

(2j From what fund.

(3) Presenting claims.

(4) Barring claims by decree.

(5) Insolvent estates.

(e) Selling lands by order of the court.

(1) The order of sale.

(2) The sale and confirmation.

(/) Investments.

(g) Commissions.

V. Powers.

YI. Liabilities.

(o) In general.

(b) Devastavit.

( e ) For acts of each other.

id) For acts of a predecessor.

{'•) Accounting.

(1) Obtaining the order.

(2) Charges against executor.

(3) Allowances to executor.

(4) The decree and its effect.

YII. Actions.

(a) By executors, dr.

(b) Against executors, dc.

( c ) Pleading and prnrfirf.

I. Grant of Letters.

(a) Executors.

1. A testator has a right to impose con-
fidence in whom he pleases, and if he se-

lects as his rejiresentative an irresponsi-
ble or insolvent person, in the absence of

fraud or misconduct, or breach of trust,

security cannot be required of such exec-
utor. Holcomb V. Coryell, 1 Beas. 289.

See Hou-ard v. Howard, 1 C. E. Gr. 486.

[Bev. Orphans Court, i 119].

2. The appointment of, a debtor as ex-

ecutor is not an extinguishment of the
debt, as against creditors or legatees.

Wood V. Taliman, Coxe 153. See [Rev. Exec-
utors, p. 397, §8].

2a. The form of the letters, first pre-

scribed in 1820, does not aft'ect their pow-
ers and duties—these are derived from
the -will, and the probate is merely evi-

dence of those powers in any question
concerning personal propertv. Hill v.

Smalley, 1 Dutch. 374, 380. Elmer, J.

3. The granting of probate, and the is-

suing of letters testamentary to one or

more of several executors, are not a bar
or preclusion of the subsequent adminis-
tration bv the others. Ex parte Maxivell,

2Gr. Ch.'611.
4. It seems otherwise, at least by the

practice of the English courts, where all

the executors have refused to act, and ad-

ministration has been granted. Ibid.

5. Where a will is admitted to probate,

an executor named therein, if capaVde in

law, is not to Vie excluded unless he h.os by
some act of his own deprived himself of

the executorship Ibid.

6. If the decree of the court admitting
the will to probate, direct that letters tes-

tamentary be issued to one of the execu-

tors, it will not preclude the subsequent
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granting: of letters tesliuiifntary to tin-

other executor. Ihid.

7. Tlie probate of the will is (,oik-1h-

sive evidoiH'i' ol' the executor's aeeeptaiiee

of the trust. It is not disiretionary with
the e.xeeutor, whether he will or will not

aet as trustee. By accepting the ollice of
executor, he heeonies cr officio trust(*e in-

stead of his testator, charged with all

the duties and respon.sibilities of the ofiice,

and he will be decreed in equity to per-
form the trust. Schenck v. Schenck, 1 C. E.
Gr. 174.

8. If it appear by the certified copy of
the surrogate's proceedings that probate
was granted by him on the application of
both of the executors, one of the execu-
tors will not be permitted to prove, (by way
of destroying the ett'ect of that record as

evidence against him before the ordinary,)
that his name was used in the application
to the surrogate without his consent.
(Joursen's Case, 3 Gr. Ch. 408.

9. Xor is it necessary that the executor
who produces the original will should
prove it before the same surrogate who
granted letters testamentary to his co-exec-
utor. Ibid.

10. He may prove it before the ordi-
nary, or perhaps before another surrogate.
The applications are distinct and inde-
pendent. Ibid.

11. When, however, the executors have
all taken out letters, they are co-execu-
tors of the will, and must sue and be sued
jointly, in the same manner as if they had
all proved the will at the same time and
before the same oflicer. Ibid.

12. The jurisdiction of the ordinary is

concurrent with that of his surrogates, and
whenever a surrogate has obtained cog-

nizance of a particular case, tlie ordinary
cannot interfere pendente lite. Ibid.

(b) Administrators.

(1) Jurisdiction.

13. In strictness, the grant of adminis-
tration oi^erates only within the jurisdic-

tion where it is granted. It gives no
legal right to collect debts, or recover tlie

possession of property elsewhere. A'o)'-

mand v. Grognard, 2 C. E. Gr. 425.

14. Where a person dies in a county
where he had not a residence, the right to

grant letters is in the surrogate of the
county where his residence was. Macomb
v. Macomb, April. 1823, Chancery. [Rev.

Oi'phans Court, | 27]

.

15. If the supposed intestate is not dead,
or if letters lawfully granted to some one
else are in existence, the grant is void.

Quidort v. Pergeaux, 3 C. E. Gr. 472. See
McClane v. Shepherd, G C. E. Gr. 76.

IG. Answers having been filed in this

case by the administrator of L., and also

by a party claiming to be her executor

under an instrument executed by her as a

will, and alleged to have been improvi-
<lently destroyed, and which the defendant
asks to have established by this court as
the last will of L.. Held, that such a ques-
tion (-annot be determined in this suit.

Letters of administration have been duly
granted on the estate of L., and the admin-
istrator is before the court. For the pur-
poses of this suit, his title as administrator
must be recognized. If the will is to lie

established, it must be by a bill duly exhibi-
ted for that purpose. Until that is done,
the title of the party claiming to be execu-
tor cannot be admitted. Aunin v. TVn/

IJoren, 1 McCart. 13G.

See Appk.\l, ?| 50, 51, Conflict ok L.\ws,

IV, Courts, U 90, 91, 111, Evii)kn(i:. >!^. 2G].

291.

(2) Right of administration.

17. "The statute {Rev. Orphans Couit, <;

28) directs administration to be granted to

the widow or next of kin, and yet the

grant to another is not void, until j>ro-

nounced so in a course of revision.'' Den.

Inskeep v. Lecony, Coxe 111, 113, Kirkjtaf-

rick, C. J.

18. In this stale, when the executor di(>.>

before the testator, a residuary legatee
is entitled to administration in preference

to legatees, next of kin or creditors.

And it is not discretionary with the ordi-

nary or surrogate to grant it to any other

person, when the residuary legatee is will-

ing and able to accept. Li re Kirkpat-

rick, 7 C. E. Gr. 463.

19. Where the residuary legatee i.s a

corporation aggregate, administration

with the will amiexed will be granted to

one of their own number, named by them
for that purpose. Ibid.

20. Legatees, or their nominee, have no
right to adininistration in preference to

next of kin. And where there are next of

kin, administration cannot be granted to

a person of the legatee's selection, until

the next of kin have been cited, con-

sented, or received notice. Ibid.

21. After administration granted to an

oldest son V., and his failure to give bond,

a stranger, on his recommendation, was
appointed, and qualified without notice to

or application of the other next of kin, as

retiuired by Rev. Executors, p. 397, 'i
9.

On appeal' the surrogate's order was re-

versed. Rinehart v. Riiiehart, Feb. 1873, 12

C. E. Gr. —

.

22. Where letters of administration .ire

revoked as informally or illegally granted,

new letters may be granted to the same
person, or, it seems, to any other, without

a new application. Delany v. Noble, 2 Gr.

Ch. 559.

See Ceutior.^ri, I G3, CorRTS. |§ 90, 91,

Grif. Treatise (Zd ed.), 179.
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(o) Administration bonds.

23. The history and origin of the dif-

ferent conditions of the achninistration

bond, commented upon. Ordinary v. Cool-

ey, 1 Vr. 271.

24. One of the conditions of an ordinary
administration bond is, that the adminis-
trator will pay over to the persons entitled,

all the residue of the goods and chattels

found remaining upon the account of the
administrator. Held, that it is no breach
of this condition that the administrator
has or has not paid over to the creditors
their pro rata share ordered to be paid
by the orphans court, and that the remedy
of the creditois is under the other condi-

tions of the bond. Ibid.

25. A voluntary bond given by an ad-
ministrator while an appeal is pending
upon the order of the court appointing
him, is good. BIon))ifidd v. Ash, 1 South.
314.

20. An administration bond given to the
governor, may be sued upon by his suc-

cessors. Livingston v. Combs, Co.\e 42. See
Bastardy, ^ 38.

27. This court will hold those parts of

an administration bond valid, which make
it a l)ond to the ordinary or surrogate-gen-

eral of the state, according to the statute,

•And will treat the individual name, and
words ''successors and assigns," as surplus-

age, not required by statute. Williamson
V. Updike, 2 Gr. 270.

28. An administration bond, the condi-

tion of which, required the administrator
to exhibit an inventory " into the surro-

gate's office of the county," instead of '* in-

to the registry of the prerogative court in

the secretary's office of this state," is not
void. The variance is not fatal. That part
of the act of 1795, which requires wills and
inventories to be exhibited into the pre-

rogative office, is repealed bv the act of

1820. [Rev. Orphans Court, ^ 50), and the
condition of the above bond is in conform-
ity with the new act. Ordinary v. Smith,

2 Gr. 479.

29. The condition of an administration
bond, under the statute of New Jersey, is

not restricted merely to the rendering of

an account, but is designed to secure a
faithful administration of the estate.

Huzen v. Darlin<i, 1 Gr. Ch. 133.

30. An administrator, by virtue of a grant
of administration in this state, (the place of
the intestate's domicil), who has also sued,
out letters of administration upon the in-

testate's property lying in a foreign state,

is required to tile here, an inventory of
such property only as he is authorized to

administer here; and for that alone will

he be required to give security. Normaud
V. Grognard, 2 C. E. Gr. 425.

31. If a person becomes surety for

an administrator, who at the time is a
debtor to the estate and is insolvent, and

is never able to discharge such indebted-
ness, such surety is not bound for such a
delinquency of his principal. He is only
bound for the faithful performance of his

duties as administrator. Marker v. Trick,

2 Stock. 2G9.

32. If, under such circumstances, the
administrator should, in the settlement of
his accounts with the court, charge him-
self with the debt, and the accounts should
be passed in such a shape as to bind the
surety for the debt, he would be relieved,

upon application to the proper tribunal,

from such responsibility. Ibid.

33. But if at the time the surety assumes
his resi)onsibility, the administrator owes
the estate, and is solvent, the amount of

the debt will be considered as so much
money in his hands as administrator at

that time, and consequently the surety will

be responsible for it. Ibid.; Ordinary v.

Kershaw, 1 McCart. 527.

34. If in case of clear insolvency the
administrator, by design or mistake, should
charge himself with a debt of his own,
or of a third person who was insolvent,

and the decree should be made accord-
ingly, it would operate as a fraud upon
the surety, and would be relieved against
in chancery. Ordinary v. KersJuuv, 1 Mc-
Cart. 527. 'See Courts, | 120.

35. Sureties of an administrator, who
has rendered no account, are liable for a
debt admitted by him to be due, and paid,

although such debt may appear doubtful.

Brannin v. Brannin, 3 C. E. Gr. 212, 215.

36. No relief can be had. even in equity,

by the next of kin, against the sureties

on an administrator's bond. Dorsheimer
V. Borback, 8 C. E. Gr. 46. 10 C. E. Gr. 516.

See Wisner v. Barnet, 4 Wash. C. C. 631,

640.

37. The pro])er course for the surety is

to make application to the court in which
the decree was made, or to proceed by bill

in chancery. Ordinary v. Kershaiu, 1 Mc-
Cart. 527.

38. It is a part of the condition of such
a bond, that the administrator shall faith-

fully apply the assets to the payment of

the debts'; and the non-payment of a
judgment obtained against the adminis-
trators maj' be assigned as a Ijreach of the
condition. Hazen v Durling. 1 Gr. Ch. 133.

39. The non-payment of a void judg-
ment, cannot be assigned as a breach of

the condition, in order to subject them or

their sureties to the payment of it. Dick-

erson, v. Eobinson, 1 Hal. 195.

40. A creditor cannot sue an adminis-
tration bond, and assign for breach of the

condition thereof, the non-payment of a
debt upon a demand in pais; nor even
upon a judgment at common law, and a

devastavit U])on it. Ibid.

41. But he may sue an administration

bond in order to obtain a complete and
perfect inventory. And he may assign
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as a breach, the not reiuleriiij; a true and
perfect inventory of the estate of the int(\s-

tate ; hut he cannot sue tlic bond and pet
judgiuent upon it for his own individual
debt. Ibid. lufni, ^ 58.

42. If ti>e athninistrator ha.s ma(h> a final
settlement in tlic orphans court, and a
conlirniatory decree of said court wa.s

pa.ssed upon it, then the balance found in

the hands of tlie administrator, is a .sur-

phis, to be distrii)uted according; to the
statute. But tliere can be no sucli final

settlement until all the del)ts known,
exhibited and allowed, are paid. But if

the settlement was not such final settle-

ment, then the creditor may assi.t^n for

breach of the condition, the not n)aking a
true and just account of the administra-
tion. Ibid.

43. If A., who is testamentary f;uardian

of S. and T., dies, and B. administers on
his estate, and erroneously supposino^, that
as adrainistrator of A., he became also the
guardian of S. and T., possesses himself of

the goods, chattels and effects belonging
to S. and T., and does not account for

them, and an action is thereupon brought
against B. and his sureties on his adminis-
tration bond ; a neglect by B. to pay S.

and T. the amount found due upon a set-

tlement of his accounts with them, before

the orphans court, cannot be assigned as

a breach of such bond. Ordinary v. Lip-
pincott, 5 Hal. 35.

44. The next of kin cannot assign as a
breach of the bond, the non-paj'ment of a
distributive share. Ordinary v. Smith, 3

Gr. 92.

45. A failure to render an account witli-

in twelve months, is sufficient ground.
Webster's Case, 1 Hal. Ch. 89, 96.

46. A failure to settle a final account in

the orphans court, is a breach of the bond
of an executor, given by fcwce of the
fifth section of the supplement of 1855, to

the Orphans Court Act. Ordinary v. Bar-
ealoiv, 7 Vr. 15. Sec Rev. Orphans Court, §

119.

47. The non-i^ayment of a legacy, can-
not be assigned as a breach of such bond,
wfithout showing a settlement of the exec-
utor's accounts in the orphans court, and
a balance in his hands after the payment
of debts. Ibid.

48. After a return of nulla bona upon an
execution against administrators, the bond
is forfeited, and the surety has a right to

satisfy the execution with or without suit

uxjon the bond. Hazen v. Durliny, 1 Gr.

Ch. 133.

49. A surety in an administration bond,
having satisfied an execution against the

estate of the intestate, becomes a creditor

of the administrators in their own right,

having paid money for their joint account.

His remedies against them should be ex-

hausted, before this court can interfere in

his behalf to reach the assets of the intes-

tate. Ibid. Sec Assumpsit, ? 34, Equity,
I 013.

50. An a(;tion at law on the l)ond for not
paying a (listrii)Utive share, will not lie un-
til after a de(!ree of distribution has been
made. Ordinary v. Siultli, .3 Gr. 92, 97, 4

Grlf. Law Rnj. 1192, note (2).

51. It must appear that an order for the
pr(wecution of an administrator's bond
was made at the request of a party ag-
grieved. E.i- ))arlr Webdcr, 3 Gr. Ch. 558.

52. A general creditor of an estate is a
"party grieved " in the contemplation of
the statute, which prcjvides that if an ad-
ministration bond shall become forfeited,

it shall be lawful for the ordinary to cause
the same to be prosecuted at tlie request
of any party grieved by such forfeiture.

It is not necessary that he should have es-

tablished liis claim bv a judgment. In
re Ilonnass, 1 McCart.'493. But see Web-
ster's Case, 1 Ilal. Ch. 89, 97.

53. It is not a breach that one creditor
has not been paid; the breach nuist be
such as forfeits the whole penalty. MS.
Williamson, C, Jnly, 1825. Supra, i 41.

54. All that can properly be required is,

that the creditor should show a prima facie

case of indebtedness on the part of the;

estate, and of a forfeiture of the bond l)y

the administrator. In re Honnass, 1 Mc-
Cart. 493.

55. It is the duty of the ordinary to see

that the bond is not prosecuted at the in-

stance of a stranger, or for the purposes
of vexation or oppression. Beyond this

no possible good can result from throwing
obstacles in the way of enforcing a remedy
upon the bond of an administrator. Ibid.

56. The want of verification of the
facts stated in a jictition for leave to prose-

cute an administi'ation bond is not a
ground on which an ordinary, at the in-

stance of the obligors in the bond, will

vacate tlie order for prosecution. E.z parte

Green, 4 Hal. Ch. 550; Webster's Case, 1

Hal. Ch. 89, 97.

57. An order for the prosecution of an
administration bond, founded on a petition

stating that the administrator has not paid

to the persons entitled thereto the l)alanc(!

found in his hands, will not be vacated on
the ground that no decree of distribu-
tion had been made bv the orphans court.

Ibid
58. The ordinary's not requiring a bond

of indemnity against costs, on granting

an order to prosecute an administration

bond, is not a reason for vacating the or-

der. Ibid.

59. The distributee's not having tender-

ed a refunding bond, is not good ground
for vacating such order. Ibid. See Wilson

V. Fisher, f Hal. Ch. 493.

60. If leave is given to prosecute, "upon
giving bond to the surrogate general, and
his successors in office, in the penalty of

four hundred dollars with such surety, or
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sureties as shall be approved of by the
'

surrogate of the county of Hunterdon,
conditioned to indemnify the surrogate

general from all costs to be incurred in the

prosecution of the said bond," the prose-

cutor must deliver the bond to the ordi-

nary. To deliver the bond to the surro-
gate of the county of Hunterdon, is not a

compliance with the direction of the ordi-

nary. It is for his indemnity. It is to be

held, and preserved by him, or in such
maimer as he may prescribe. Dickerson v.

Miller, 1 Gr. 3.

(>1. The order, should be tiled in the

prerogative court, and kept by the regis-

ter. Ibid.

G2. The prerogative court will, in a sum-
mary iiianner, upon mere motion, inquire

into the validity of an order previously

made by the ordinary for the prosecution

of an administrator's bond. In matter of

Webster, 3 Gr. Ch. 558.

63. The validity of the order cannot be

imiuired into by the court in which the

action is brought upon the bond. Ibid.

CA. The usual and proper practice on
applications to the prerogative court, is to

proceed l)y petition, duly verified, setting

forth the facts upon which the application

is founded; l)Ut the court will not, for the

mere want of a petition, set aside an order

otherwise regular. Ibid.

65. Motion to vacate an order of the or-

dinary vacating' an order to prosecute an
administrator's bond, denied after the su-

preme court had acted on the vacating

order, and dismissed the suit on the

bond. .S^. C, 1 Hal. Ch. si).

66. Since the act of 2d March, 1795, en-

titled ''an act concerning executors, and
the administration and distribution of in-

testates' estates,"' no doubt can be raised,

that a suit on an administration bond,

ought to be entitled '' The ordinary or

surrogate-general of New Jersey." Wil-

liamson V. Updike, 2 Gr. 270.

67. In a suit on a bond given to the or-

dinary by a guardian or administrator, it

is not error to insert the name of the per-

son who is ordinary as plaintiff, before the

words "The ordinary," etc. ; the name is

mere surplusage, if correctly given, but

it may in some cases embai'rass the suit.

Halsted v. Foicler, 2 Zab. 48.

68. On an application to the ordinary to

have the amount due one of the next of

kin satisfied out of the judgment on the

administration bond. Held, that the surety

on the administration bond could not suc-

cessfully resist such an application by
proving that a part of the assets which
made up the balance found to be in the

hands of the administrator, consisted of a

debt due from the administrator to the in-

testate, which had never been realized to

the estate because of the continued insol-

vency of the administrator. Ordinary v.

Ker^hao, 1 McCart. 527.

69. In an action on an administration
bond, the judgment must be rendered for

the ])enalty of the bond. Williamson v.

Snook, 5 Hal. 65.

70. The only way the defendant can ob-
tain relief against the payment of the
penalty, is by applying to the ordinary for

a stay of execution, or stay of sale, or such
further time as may enable him to settle

the estate in the orphans court, in satisfac-

tion of the bond and judgment. Ibid.

See Appeal, ? 50, Conflict of Laws, IV,
Costs, ^ 124, Courts, § 120, Damages, U
115, 116, Equity, ? 719.

(c) Administrators de bonis non.

71. An administrator de bonis non is re-

sponsible only for such unadministered
assets as he has received. He can in no
way be called upon to account for the mal-
administration of his predecessor. Brown-
lee v. Lockivood, 5 C. E. Gr. 239.

72. Xor can an administrator de bonis

non, appointed in the place of such intes-

tate's domicil, be called to account here.

Ibid.

73. The weight of authority seems to

hold that the representative of a former
administrator cannot be called on, by
the administrator de bonis non of the first

intestate, for the proceeds of property
converted into money in the hands of the
administrator of the first intestate, at such
administrator's death ; but only for assets

existing in specie. Ibid.

74. When an executor who has so far

administered the personal estate of his

testator as to convert it into money, dies,

and administration de bonis non is granted,

the administrator is not entitled to demand
of the executor of such deceased executor
the part of the estate converted into

money ; for that, the representative of the

deceased executor must account to the

legatee or next of kin. He is only entitled

to such chattels or choses in action as

have not been so converted, and exist as

thev were at the death of the first testator.

Carrick v. Carriek, 8 C. E. Gr. 364.

75. Legatees cannot call upon the ad-

ministrator of the executor of the will for

the payment of legacies. Such adminis-

trator must account with an administrator

de bonis non of the testator, and the admin-
istrator de bonis non must account with

the legatees. Ex jxirte Van Houten, 2 Gr.

Ch. 231. See Tucker v. Green, 1 Hal. Ch.
380.

(d) Administrators pendente lite.

76. The authority of administrators pen-

dente lite, ceases with the termination of

the controversy—after which, they cannot
maintain any action. Cole v. Wooden, 3

Harr. 15.
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77. No agreement that tlieir autliority
shall eontimu' instead of a new adniini.><-

tration, ean uive tlieni power to aet. Ibid.

78. An administrator jn nilenlc lite eannot
oven by order of the orphans court, sue or
call to account his co-administrator for

the moneys or assets of their ilecedent,
which came to hand after their commis-
sion hatl ceased. Ihid.

79. A declaration by a limited admin-
istrator, sliould always aver the continu-
ance of the fact pendini;' wiiidi only, it

was granted.

See Equity, 'i &2S.

(e) Administrators cum testament©
annexe.

80. Where testator directs his e.\ecu-

tors to sell lands, and they renounce,
and atlministration is granted cum testa-

mento annexo, the administrators are not
authorized to sell. Den. M'Donald v. King,
Coxe 43:2. [Rev. Executors, p. 398, I 11].

81. The power to sell conferred by the
will upon the executors is by statute con-
ferred upon tlie administrator cum testa-

mento anne.ro. Howell v. Sebring, 1 McCart.
84. See Devise, ^ 146.

82. Query. Could such administrator
make a valid sale if the original power was
discretionary in the executors. See
Chambers v. Tulane, 1 Stock. 146.

83. On application of a child and brother
of a testator and allegation that the execu-
trix had become insane, administration
cum test. an. was granted to them. A pur-
chaser at a sale made by them under an
order of court to pay debts, was ousted in

ejectment by the executrix, on the ground
that the surrogate had no authority to
grant such letters. Merselis v. Vreeland, 4
Hal. Ch. 223, 575. See Equity, § 407.

84. The testatrix, by her w'ill, devised
and bequeathed certain real and personal
estate to her executors, in trust for her
son during his life, and on his death to be
divided among her daughters ;

the will was
propounded for probate, but no letters

taken out by the executors, and one of the
executors having died, and the other being
out of the state, letters of administration
cmn testamento anne.ro were granted, Held,
that the trust did not vest in the adminis-
trator. Brush V. Young, 4 Dutch. 237.

See Supra, | 19.

IT. Executors de Sox Tort.

85. The possession by B. of chattels of

A., who is deceased, does not render B.

liable to C. for a debt of A., unless the
possession is such as to make B. an execu-

tor r/r aou /or/, and then he must be sued
in that (character. JJilLf v. rarkr, 1 South.
219, 22(1.

86. Where A. has a demand against Ji.

which is not barred by the statute of limi-
tations, it will not run until letters of
administration are taken out, although
there may be an executor de sou tort.

Burnet v. Bryan, 1 llal. 377.

87. The judgment against executors of
their own wrong should l)e special, and
not general. Farhr v. Tliomuson, 1 Vr
311.

III. Eexuxci.vtion axd Re.mov.al.

88. Filing a caveat against the probate
of a will by one of the executors named
therein, is not an implied renunciation of
the executorship ; and if the will be ad-
mitted to probate, letters testamentary
may be granted to such executor. Max-
weir.s Case, 2 Gr. Ch. 611.

89. An executor is not lightly, or by
slight or indirect circumstances, to be pre-
cluded from the trust the testator intended
to confide in him. Ibid.

90. Query. Will a formal renunciation
of the executorship avoid the office. Hill
V. Smalley, 1 Dutch. 374. See Grif. Treatise
{3dfid.),20S.

91. An executor, a minor under seven-
teen years of age at the time of the te.s-

tator's death, and who, although never
having proved the will, has never re-

nounced, may be called to account for the
proceeds of a sale of testator's lands made
to himself and his co-executor. Romaine
V. Hendrickson, May, 1876, Chaneei-y.

92. Insolvency is not a sufficient reason
for taking the administration of an estate
out of the hands of executors. Schanck v.

Schanck, 3 Hal. Ch. 140. See Hendrickson
V. Anderson, 2 Hal. Ch. 594, 599.

93. Insolvency and incapacity arising
from a long illness, are sufficient. Bab-
bitt V. Babbitt, 11 C. E. Gr. 44, 54.

94. Where an executor who has had the
actual management of the estate, has
wasted or misappropriated the funds in

his hands, and claims tliat he can permit
a co-executor, now insolvent, to take funds
of the estate, without being responsible,
and has once permitted this, and such
co-executor appropriated the funds so
taken to his own use. a receiver will be
appointed. Price v. Price, 8 C. E. Gr. 428.

95. The fact that after an agreement, the
authority of the administrators who made
it was revoked, and administration granted
to the present complainant, docs not pre-

sent any obstacle to the execution of the
agreement. Smith v. A.de.ll, Sax. 494.

96. In px'oper cases, this court will en-
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join iin executor iVoni j)roeeeding further

in the execution of his duties as executor,

and will appoint a receiver, and direct

him to pay over the estate in his hands to

the receiver, to he administered under the

direction of the court. IJut in such case

he is not removed or superseded as execu-
tor. Leddd v. Starr. 4 C. E. Gr. loO.

97. When an executor is also trustee,

and the matters in his charge as trustee

can he separated from those confided to

him as executor, this court may remove
or supersede him as trustee, hut in such
case he will he left to execute and perform
any dutv devolving upon him as executor.

Ibid.

98. A receiver will not he ai)pointed, as

against a comi)lainant, u])()n the applica-

tion of a defendant. Ibid.

See Courts, ?ii 102. 116, Trusts. [Rev. Or-
phans Court, U 126-131]. In/rn, \ 318.

IV. Rights and Dutiks.

(a) In general.

99. No higher duty rests on this court
than that of insisting on a plain, direct

and faithful performance of the trust

reposed in executors. Pennington v. Foiv-

ler, 3 Hal. Ch. 343.

100. The provisions of the "will furnish
the guide, and mark out the duties of the
executor. Voorltces w Sloofliojf', 6 Hal. 145.

101. Any deviation from such author-
ity is illegal and at their own risk. Coven-
hoven v. Covenhoven, Coxe 210.

102. As where executors who were or-

dered to maintain the children out of the
proceeds of the real estate, appropriated
part of the personalty therefor. Ibid.

103. The fundamental principle, in re-

gard to a trustee, whether executor, ad-
ministrator, or guardian, or in cases of
an ordinary nature, is, that he shall derive
to himself no gain, henefit or advantage
hy the use of the trust funds. Whatever
of profit may he made, or may accrue,
sliall helong to and become parcel of the
estate. Voorhees v. Stoothoff, 6 Hal. 145.

104. A tender, made out of the state to

an executor before he had qualihed, and
his refusal to accept the money, will not
bar interest. Todd v. J'arkcr, Coxe 45.

105. Where there is a bequest of the in-

come of a sum of money to one for life,

and then the principal to another, without
any trustee l)eing named in the will

other than the executor, he will he held to
be trustee. Parker v. Moore, 10 C. E. Gr.
228.

106. A party interested has a right to

have the discretion submitted to the ex-

ecutors, exei'cisod in a pi'ojier, reasonable
and honest manner, and tlie ap[)ropriate

legal tril)unal cannot be deprived of its

proper jurisdiction to i)rotect the rights of
the partv interested. Holcomb v. Holcomb,
2 Stock. '392, 3 Stock. 281, 476.

107. If a testator in ids will directs that
his widow ''shall remain in the full posses-

sion and enjoyment of all his estate, real

and personal," and makes her one of his

executors, she is entitled to the posses-
sion of the moneys and securities for

moneys. She has them upon a trust

which though only implied, is no less

sacred, that she will use the estate dis-

creetlv, and not wantonlv dissipate or
destroy it. Van Pelt v. Veej'hie, 2 Gr. 207.

108. A direction, " I do further order
that my executors give luito my said son
A., out of my estate, a good college edu-
cation and a decent support until he ar-

rive at the age of twenty-one years," gives
to the executors the right and power of
directing liis education, and the custody
of his person so far as it is necessary for

that purpose. Ex. parte Van Houten, 2 Gr.
Ch. 220.

109. The executor and trustee under the
will of E. R. McC, deceased, had not such
discretionary power that he could pay all

the income of the trust fund of $25,000,

for the sujjport and maintenance of the
infant ceMui que truat, when it was not ne-

cessary or reasonable; although the will

gave no direction for the accumulation of
interest. Walsh v. McKnight, 9 C. E. Gr.

498.

110. Wliere movables are directed to be
sold, and no provision is made for main-
taining or keeping the fiimily in the fami-
ly mansion, executors have no right to

leave the furniture in the possession and
use of such of testator's children as stay in

the mansion. Graydon v. Graydon, 8 C. E.
Gr. 229, case reversed, 10 C. E. Gr. 561.

111. Where a testator gave real and per-
sonal estate in trust to provide a home for

his daughters, or their survivor, so long as

they remained unmarried. Held, that the
trustee was bound to provide one home
for them all, and not a home for each
separately. Oliver v. Oliver, 2 Gr. Ch. 368.

112. If one of the sisters, who is the trus-

tee, deprives another, of the benelit and
enjoyment of the fund, by driving her from
the home, equity may direct that she shall

enjoy it in a dili'erent mode. But a mere
difference of opinion, or indisposition to

live together, is insufficient Ibid. Infra, I

259.

113. Where, hy the will the executor is

to provide " a good and sufficient support "

out of the estate for his son, his son's wife

and children, and the education of the lat-

ter under the direction of the father, and
the son abandons his family, the court
must decide for whom and how the execu-
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tor must provide. Jarobn^ v. Jacobus, 5 C.
E. (Jr. 4".i.

114. The ainoiiiit to be i)aiil tlie son must
be less than if he were taking eare uf iii.s

family, and superintending the education
of his children. Ibid.

115. The grandchildren must he i)aid

out of the income, hy the e.xecutor, on con-
sultation witli the mother; hut the whole
income must not be expended, if le.ss will

answer. Ibid.

116. The discretion confided in the son,

must be e.xercised by tlie executor. Ibid.

117. " A good and sufficient sup);ort,''

means such as is proper and suitable for a
mother and head (jf a family in her cir-

cumstances. Ibid.

118. The court will interfere and super-
intend the distribution of the trust funds,
where the trustee (a lather) has misapplied
the fund, although Ijy the will he is made
the sole judge of the necessities of his

family. Babbitt v. Babbitt, 11 C. E. Gr. 44.

119. N. M., by his will, gave to his ex-

ecutors, in trust, as follows: "With the
balance of my estate which may remain
after executing the foregoing trust^s, to es-

tablish, as soon as may be practicable after

my decease, in what is now known as the
fifth ward of said city of Newark, an or-

phan asylum, to be called St. James's Ro-
man Catholic Orphan Asylum, and alstj a
hospital for sick and infirm persons. And
my executors, or the survivor of them,
shall, as soon as may be practicable after

the institutions shall have been established,

cause them to be incorporated, one corpo-
ration for both institutions, and sliall con-
vey to the corporation, wdien created, all

the property belonging by assignment or
appropriation of said executors, or the
survivor of them, to the institutions. In
the meantime and until such incorpora-
tion, such executors, or the survivor of
them, shall have the management of tlie

institution."' Held, that the right to es-

tablish these institutions for the purpose
specified is in the executors. They are not
bound to put them under the direction of
the Roman Catliolic Church, or its bishop,
or prelates; or to cause tlie worship of that

church to be adopted, or its tenets to be
taught exclusively, or at all. except as
their own judgment impels them. Atf'y

Gen. V. Moore, 3 C. E. Gr. 256, 4 C. E. Gr.
503.

120. When executors appear to have
acted right, lie who Avould impeach their

conduct must show fraud, or mistake, or
that they have actedwithout authority, or
contrary to law. An executor may com- '

promise a law suit, he may buy the peace
of the estate he represents, and extinguish
doubtful claims against it, provided he
acts discreetly and in good faith. Meeker

,

V. Vanderve(;r, 3 Gr. 392.

121. One executor can sell and dispose
of personal property ; and a sale by him

'

35

of the pers(jnal asx-is ^)^' his testator to a
firm of which his co-exe(-ulor is a mem-
ber, is not ijh^o farto, void. A sale by him
and his co-executor to a firm so com-
posed, would be liable to be set aside in
equity, both on accouiU of fraud, and for
anv inade(]uacv of consideration. Colgate
V. 'Colgate. 8 C. E. Gr. 372.

122. Where executors are oldiged to
foreclose a mortgage, they may buy in
the jjroperty for the benefit of the estate,

if it is struck off at a price insufficient to
satisfy the mortgage debt, prr)vided they
act in good faith to protect the estate.
Holcoinb V. Holcomb, 3 Stock. 281, 476.

123. An assignment by an executor, of
his individual interest in a mortgage and
decree ijelonging to the estate of his testa-
tor, such interest being only that of a
general creditor of the estate, passes to
the assignee no title to the mortgage, nor
to the proceeds thereof. Chavez v. Peiffer,

2 C. E. Gr. 257.

124. Where a mortgage was assigned by
an administrator to pay his individual
debt, the assignee takes it subject to all

equities. Holmes v. Probasco, Oct., 1876.
125. Bill filed by the purchaser at a sale

under foreclosure of a mortgage belonging
to a testator, and assigned by the ex
tors to one of themselves, and by him,
to complainant in the foreclosure, aileging
that such assignment was void, that one
executor states that his name thereto was
forged, that the executors were not parties
to the foreclosure, and that one of them
had notified the clerk of the county not to
cancel the mortgage. Held, that the par-
ties must interplead and the sheriff be en-
joined from paving over the proceeds.
Herrick v. Mann, 2 Hal. Ch. 460.

126. An assignment of stock with a
l)lank power of attorney, niade by an ex-
ecutor as collateral security to one who
makes a loan thereon, is valid, where such
stock is a part of the share of the legatee
who receives the benefit of such loan
Prall V. Tilt, Oct., 1876.

127. The person to whom administra-
tion is granted is bound to administer the
estate and pay the debts of the deceased.
His duties remain the same although the
intestate may have been domiciled else-
where. The right of administration is

irrespective of the domicil of the intes-

tate. Banta v. Moore. 2 McCart. 97.

128. An administrator is entitled to en-
force specific performance of a contract
made with his intestate for the purchase
of real estate. Miller v. Miller. 10 C. E. Gr.
354.

See AnvANfEMKNT, ^ 15, Arritr.^tion, |
1. A.SSIGXMEXT FOK BENEFIT OF CrEDITOR.S,

11 18, 56, Attorxey, ? 33, Courts. ? 118,
CoVEN'.\NT, ^ 91, Debtor and Creditor, ?

64. Devise, ?^ 167, 188, 189. EgriTY. ^ 105,

111(c)(4), 62.5, 620.
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(b) Inventory.

129. Where letters nf .administration are
granted in different jurisdictions, the
inventory of each aihiiinistrator regularly

includes only the property within the juris-

diction where his letters are granted, and
for that proi)erty only he is accountable.
Each administrator must account for the
property in his hands, before the tribunal

of the state from which his authority
emanates. Xormaii v. Grognanl, 2 C. E.

Gr. 425.

130. The inventory presented to the sur-

rogate by an executor, should contain a

specific enumeration of the goods, chat-

tels and credits of the testator; a paper
containing items, thus—'•'cash, bonds and
notes,"'

—"household goods and kitclien

fnrnitiu-e,'' is not, strictly speaking, an in-

ventory, and may properly be rejected as

such h\ the surrogate. Vanmcter v. Jones,

2 Gr. Ch. 520.

131. The practice of liling with the sur-

rogate general inventories of the estates

of deceased persons instead of those which
are specific in their details strongly disap-

proved. The fact that the executor or

administrator retains in his own custody
a more specific inventory does not answer
the design of the law. The parties inter-

ested are entitled to the information as

well a.s the executor. Purscl v. Pnrsel, 1

McCart. 514.

132. The notes of a debtor of an estate,

who is non-resident and insolvent, may
be omitted, botli in tlie inventory and in

the account, with perfect propriety. And
j

no influence unfavorable to the executor
should be drawn from it. Black v. Whit-
all, 1 Stock. 572.

133. An advancement is not to be in-

ventoried. Ibid.oSa.

134. Rent not included in the inventory
or account, mav be recovered. Conover v.

Conovcr, Sax. 403. Infra, ? 140.

135. A promissory note taken in the
name of the intestate, should not be omit-
ted from the inventory upon the claim
of the wife that it is hers, being in pay-
ment of the sale of a gift to her from
her husband. Dilts v. Stevenson, 2 C. E.
Gr. 407.

136. The inventory and ajapraisement
prescribed by the acts of 1856 and 1860,

operate as a substitute for the inventory
and appraisement prescribed by the fourth
section of the act of 1851, and by the tenth
section of the act of 1846. Ibid. Infra, ?

187.

137. In all cases wliere the intestate dies,,

leaving a wife or child entitled to the bene-
fit of the provisions of the acts of 1856 and '

1860, the inventory must be inade by ap-
praisers appointed by the surrogate, not
selected by the administrator, who are to

be sworn by him before entering upon the
performance of their duties, and to execute

their office in pursuance of the require-
ments of the act of 1856. Ibid.

See Courts. ? 114. Supra, U 28, 30.

(e) Assets.

138. The orphans and prerogative covu'ts

have jurisdiction to settle what are assets,

as between the .administrator and those
interested in the estate, but such settle-

ment does not afteet the right of the devi-
see to the growing crops. Budd v. Hiler,

3 Dutch. 43. See Westbrook v. Eager, 1

Harr. 81, Do\ver, |§ 100-103, Estoppel, I
97.

139. Lands are assets for the payment
of debts, and may be sold in a suit against
the executor or administrator, without
making the heir a party. Den. Ely v. Jones,
Coxe l3l. 133; Wright v. Hartshorne, 1 Hal.
457 ; Den. v. Jaques, 5 Hal. 259, 269. See
Warrick v. Hunt, 6 Hal. 1. 7, Descent, §§
20-22, Equity, g 633;

140. Lands are not assets in the hands of
executors and administrators for the pay-
ment of debts ; but when sold for the
payment of debts, under a decree of the
orphans court, the money received by
the executor or administrator from their
sale, will be considered assets. Haines v.

Price, Spen. 480. [Rev. Orphans Court, ?

78].

141. A debt due by the executor to the
testator is so far assets, as to come within
the jurisdiction of the oi'phans court.

Wood. V. Tallnian, Coxe 153. See Post v.

Stevens, 2 Beas. 293.

142. B. C, being indebted to the com-
plainant, died without personal estate, but
seized of a lot of land in the city of N.,

which, by his will, he devised to his infant

son. After his death, the lot was taken by
the city of N. for a street, and its value
was paid into the hands of the city treas-

urei', according to a provisicm of the city

charter. On a bill filed by the complain-
ant to obtain satisfaction of his debt out of
the money in the hands of the treasurer.

Held, that the proceeds of the land in the
hands of the treasurer are assets for the
payment of the debts of the deceased, and
must be applied accordingly. The treas-

urer was decreed to pay the funds into

the hands of the administrator of B. C,
deceased. Mallory v. Craige, 2 McCart. 73.

143. C. H. received a certificate for a
pension for five years, commencing from
March 4, 1836, at the rate of $310 a year.

E. C. C. acted for her in procuring the pen-
sion ; but, for reasons stated, the power of

attornev to draw the pension was given to

J. C. ; and J. C, about the 611/ March,
1839, received, for the pension money then
due, $931.98. C. H. had lived a nuniber of

years with J. C, in his fixmil}'. On the 8th
March. 1839, C. H. signed a receipt by
which she acknowledged to have received
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from E. C. C. $931.OS, in full of her pen-
sion up to Marcli 4. ls;Vj, ol)taincHl hy him
for her, e-xceptinsj; $4;}0 whieh she had
agreed to give him for his services in oh-

tainingthe pension for her and i)aying the
ex])enses. C. H. died Fehruarv iS. 1841,
liaving continued to live with J. C. until

her death, leaving a will, dated February
10, 1841, by which she gave to her daugh-
ter, C. v., " all her property and posses-
sion, whether real or personal and also the
amount of her pension which might be
due at her death," and appointed E. ('. C.

executor of her will. Hrkl. iirst, under
the circiamstances, that the $931.98, re-

ceived in March, 1839, could not be con-
sidered as belonging to C. H. at the date
of the will. Second, that E. C. C. was en-
titled to retain theS430; and that it was
not a case within the act of congress in

reference to agreements before pensions
are obtained. Vanderhoof v. Chtyton. 2
Hal. Ch. 192.

144. A mortgage before foreclosure, is

considered in equity as a chattel interest,

and goes to the executor. Kinna v. Smith,
2 Gr. Ch. 14; Grant v. Chambers, 3 Hal.
Ch. 223; 3IiUer v. Henderson, 2 Stock. 320;
Montgomeni v. Bruere, 1 South. 260(6);
Osborne v. Tunis, 1 Dutch. (333 ; Terhune v.

Bray, 1 Harr. .38. See EqurrY, § 607.

145. The purchase of a mortgage by
the executors of the mortgagor, where the
premises are owned by a third party, does
not satisfy it. Stillman v. Stilbnan, Q C. E.
Gr. 126. 'See Faulks v. Diniock, Feb. 1876,
Chancer^/.

146. Where a lease was made to J. B.
and Sarah his wife, and to each of them,
their heirs and assigns, and the said Sarah
survived her husband, and afterwards
married John Scott, who survived the said

Sarah, the rents which accrued under the
lease, after the decease of John Scott, do
not belong to his representatives. Condit
V. Neighbor, 1 Gr. 83. See Allen v. Van
Houten, 4 Harr. 47, 49 ; Current v. Current.

3 Stock. 186. See Devise, ?| 105, 135, 136.

Supra, ? 134.

147. It will be presumed, until other-

wise shown, that rents taken possession of
by the administrator, were part of the
assets and due at the death of the intes-

tate. Search v. Search, Feb. 1876, Chancery.
148. If the heirs of a vendor who died

after a contract for the sale of land, after-

wards make a deed to the purchaser, and
the purchase money is paid over to the
vendor's administrator, such administrator
will not hold the money as a fjart of the
estate of the vendor, but will hold it as an
individual for the heirs as their prop-
erty, and an action will lie against him to

recover it. Teneick ads. Flagg, 5 Dutch. 25.

149. An estate- per autre vie, vests in

the administrator of the deceased tenant
(R. S., p. 363, ^ 1). Ben. Watson v. Kelty, 1

Harr. 517, 525.

150. Direction that no child shall con-
trol the part given to him, or which shall

come to him by iidieritancc from another
child, includes personal jtroperty to which
one cliild is entitled by succession from
another. And such property is included
in the direction that the executors shall

take care of all money and property de-
vised and bequeathed to any of them,
until they arrive at a specilied age. But
the administrator of such deceased cViild is

entitled to receive the shares of such next
of kin as are not within that age, for dis-

tribution to them. Stevens v. Stevens, 8 (!.

E. Gr. 29().

See Adv.vncement, ? 13, Bonds, g 71, De-
vise,

'i 109, DiSTKiBUTiox, 11(6), Donatio
C.\usA Mortis, |? 3, 4, Doweij, U ''0, 91,

Eminent Domain, | 56, Equity, | 881.

Infra, | 311.

(d) Payment of debts.

(1) Preferred debts,

151. Query. Whether a bond given to
the king as security for a sheriff, would
bind the lands of the obligor in the hands
of his heir. Den. Ely v. Jones, Coxe 131,
132.

152. Debts due to the state have no pre-
ference. Aliter, as to debts due to the
United States. 4 Grif. Latv Reg., 1281,
note (2).

153. The order of priority at common
law is as follows : (1) Funeral charges
and the expenses of administration. (2)
Debts of record. (3) Debts by specialty.

(4) Simple contract debts. Ibid; Haines
V. Price, Spen. 480, 483.

154. Where a legatee was entitled to the
income of a certain amount for her life,

with a limitation over to A., and a direc-
tion to the executors " to accumulate."
Held, that first tlie physician's bill and
then the funeral expenses of such lega-

tee must be taken from any unexpended
part of such income before its payment to

A. Fowler v. Colt, 7 C. E. Gr. 44.
'

155. Xecessaries for family use, bought
a few hours before the death of testator,

and when he was in extremis, are recovera-
ble against the executor. 'Sterling v. Potts,

2 South. 773.

156. So, articles purchased after the
death of testatrix, on the same day, and
actually used at the funeral, and suitable

to her condition in life Campfield v. Ely,

1 Gr. 150.

157. If no suit is commenced against
him, the executor may j^ay any creditor

in equal degree his whole debt, although
he has nothing left for the rest. Haines v.

Price, Spen. 480, 483.

158. Judgments to be preferred, must
be actually entered of record during the
lifetime of the defendant. Wood v. Hop-
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kins, Pen. 689, affirmed, Pen. 692, note

;

Milnor v. Milnor, 4 Hal. 98. Infra, ? 186.

159. The administrator having, in his

inventory and first (settlement of accounts,

treated as a part of tlu; estate of the intes-

tate a sum of money whicli ho knew was i

in the hands of his intestate as a commis-
j

sioner for the sale of property, will not be ',

permitted, when the estate proves insol-
j

vent, to treat such moneys as a separate

trust fund, and to give a preference to the

same over other debts. Cooky v. Vansyckle,

1 McCart. 496.

160. Retainer. An executor can retain

for his own debt only in preference to cred-

itors of equal degree. In case of a defi-

ciency of assets, he cannot retain his own
debt in preference to creditors having pre-

ferred claims, or, retain his entire debt to

the exclusion of other debts of equal de-

gree. Dolman v. Cook, 1 McCart. 56

;

Haines v. Price, Spen. 480, 483.

161. Where land liable for a guardian's

claim is sold, his representatives may re-

tain so much of the proceeds as is sufficient

to satisfy such claim. Snowhill v. Snow-
hill, 1 Gr. Ch. SO.

162. But not where such claim is barred

by the statute of limitations. Fursel v.

Pursel, 1 McCart. 514.

163. Such claim must be proved the

same as that of any other creditor, and
can only be noticed where the account of

such executor is before the court. Dolman
v. Cook, 1 McCart. 56.

164. It seems, that where there are two
executors he must resort to equity, because
at law the executors must be sued jointly,

and no man can sue himself. Ludlow v.

Ludlow, 1 South. 189, 192.

See Rev. Orphans Court, l 58. Supra. I

143.

(2) From what fund.

165. At common law personal estate
is the primary fiuid for the payment of

debts, and the heir-at-law may call upon
the executor to exonerate the land by dis-

charging the mortgage debt out of the
personal estate. The devisee stands in the
same position as the heir, and is antitled

to the same eqiiitv. Keene v. Munn, 1 C.

E. Gr. 398.

166. Properly nothing is the personal
estate of the testator which was not so at
his death. Winants v. Tcrhune, 1 McCart.
185., See Devise, §110.

167. If a testator directs lands to be sold

and converted into money to pay his
debts, the proceeds become a fund which
is liable therefor. Ibid.

168. The testator first chai-ged all his

estate, both real and personal, with the
payment of his debts; he then declared
that the revenue should be used for that
purpose, together with such other appro-
priations as he might make. Held, that

the word " appropriations" evinced the in-

tention of the testator to designate and set

apart the portion referred to from his

other property for a specitic object, viz:

to constitute a fund in the hands of his

executors to pav his debts. Whitehead v.

Gibbons, 2 Stock. 230.

169. It is a settled rule, that the personal
estate is the primary fund to pay the debts,

and that it is not relieved from the bur-
then by the debts, in express terms, being
charged upon the realty ; and that wher-
ever it is aided either l)y a legal or an
equitable fund, it must be itself in the lirst

place applied. Ibid.

170. This rule is within the control of

the testator, and is not applicable where
his intention to the contrary is either ex-

pressed or clearly implied. That intention

must not be simply to charge the realty,

but to exonerate the personalty. Ibid.

171. Personal property not specifically

bequeathed, must be applied before speci-
fic legacies. Ibid.

172. When a decedent leaves a debt due
by specialty, and the residuary fund has
been exhausted, there being neither lands

descended, nor lands charged with debts,

the general rule is, that the specific lega-
cies and the land devised must con-

tribute ratably to discharge such debt.

Thoynas v. Thomas, 2 C. E. Gr. 356.
_

173. As a general rule, a direction by a
testator that all his debts shall be paid, will

serve to charge such debts on the realty.

But where the direction is that the execu-
tors shall pay such debts, such effect will

not be produced. Shreve v. Shreve, 2 C. E.

Gr. 487.

174. Every devise of real estate is, in its

nature, specific; but this rule does not
apply to a term of years embraced in a
general residuary clause. Under such cir-

cumstances, such term will be put on the

footing of personalty with regard to the

payment of debts. Ibid.

175. If the personal estate is insufficient

for the payment of the debts and the ad-

ministrator actually and in good faith, and
under proper circumstances, advances
moneys for the purpose, an order for sale

may be made to re-im burse him. Liddel

V. i/cF/c/car, 6 Hal. 44.

176. If the executor, while owner of the

land, had paid the deficiency, it was liable

to pay to satisfy debts and legacies, it

would have beeii considereil ])aid in ease-

ment of the land, and the pr*)[)erty would
have been discharged. Dutch Church v.

Smock, Sax. 148.

See Debtor and Creditor, 'i 60, Descent,

§ 4, Devise, || 172-176, Dower, |? 80-83,

Equity, II(m), Evidence, § 231.

(3) Presenting claims.

177. A creditor, who has obtained judg-
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ment agninst the dofontlants as adminis-
trators, need not ])re8ent such claim under
oath or allirmation. Hoirrllw Fotla, Spen.
r>GO.

178. If a chiim is |)rcsented to the execu-
tor under oatli, and then assigned away,
it is not necessary lor the assignee to pre-

sent it again. Hyan v. Flanaqan, 9 Vr.
161.

See Affid.wits, | 3, Bills and Notks, ^

9, Courts, ^ 98.

(4) Barring claiins by decree.

179. To bar a chiim against an estate,

under the rule limiting creditors, {Rev.

Orphans Court, | 59), there must be proof
that the notice was advertised or set up
as required by l;tw. Fetric v. Voorhees, 3
C. E. Or. 285.

^

180. The denuxnd is not l)arred merely
by the adoption of a rule by the orphans
court. Campfield v. Ely, 1 Gr. 150.

181. The neglect to exhibit a claim to

the personal representative of a decedent,
within the time limited by the rule to bar
creditors, is, by vii'tue of the act of 1855,

(Rev. Orphans Court, ? 59), an absolute
bar to a suit : but, in pleading such bar, all

the facts showing due notice and publi-
cation must be pleaded and proved. Ryan
V. Flanagan, 9 Vr. 101.

182. By the 23d section of the act of

1855, the 2d section of the act of February
28th, 1849. is preserved in full force. Ibid.

183. A final decree, taken under sec-

tion 2d of the act of 1849, of itself estab-

lishes all the facts essential to the protec-
tion of tlie executor. The executor may,
if he choose, rely upon his ability to

prove all the facts which constitute a bar,

but if he desires to perpetuate his testi-

mony, and to have a decree which will

save him the necessity of proving the facts,

he must proceed according to the said 2d
section. Ibid.

(5) Insolvent estates.

184- The orphans court has no power
(except in cases of insolvent estates of
decedents) to settle disputed claims, to
determine who are creditors, and who
not, to adjust the amounts due to such
as are ; and consequently no authority
to decree a dividend or distribution
among creditors. Miller v. Pettit. 1 Plarr.

421. See P. L. 1869, p. 1445.

185. The orphans court has authority to
\

try disputed claims in the case of insol-
[

vent estates. In such case, either the ex-
\

ecutor or administrator, or any person
interested, may file exceptions against
the claim of any creditor, and the court
must hear the proofs, and decree and de-

|

termine in regard to the validity of the

claims. Vreeland v. Vreeland, 1 C. K. Gr.
512.

186. Tlie court will not interfere and
prevent the payment of money raised by
an execution upon a judgment against the
executor of an insolvent estate, if no pro-
ceedings have been taken l)efore the or-

phans court to declare the estate insolvent.
Until such proceeding is had, judgment
and execution creditors are entitled to be
paid out of the estate according to their
legal priority. Dibble v. Woodhull, 4 Zab.
018. Supra, I 158.

187. Unless property to the amount of
two hundred dollars is actually appropri-
ated for the widow and family (jf a de-
ceased debtor, according to the jji-ovisions

of the statute, that sum cannot be re-

tained by the administrator on a settle-

ment of his account. Cooky v. Vansyckle,
1 McCart. 496. Supra, § 136.

188. Creditors are required by the act
concerning estates of persons who die
insolvent, {Rev. Orphans Court, ^ 82), to

exhibit to the executor or administrator,
under oath or affirmation, their claims
against the estate, within the period limit-

ed by the order of the court ; which period
commences running from the date of the
order (unless otherwise directed in said
order), and not from the time of putting
up the notices required by the said sec-

tion. Coppuck V. Wilson, 3 Gr. 75.

189. After the court has granted a rule
for time, and exceptions filed are ready to

be argued, it is their duty " to proceed
and hear the proofs and allegations in the
premises," and their refusal to do so is

contrarv to the statute, {Rev. Orphans
Court, I 86). Ibid

190. Where the notice requiring credit-

ors to present their claims has been given
in pursuance of an order of the orphans
court, under the " act concerning the
estates of persons who die insolvent,"

{Rev. Orphans Court, ^ 82), the creditor

cannot be admitted to a dividend of the
estate, unless his claim has been presented
under oath, within the time limited by
the order. Gould v. Tingley, 1 C. E. Gr.
501.

191. Nor does it obviate the necessity of

presenting the claim under oath, that the
order and notice requiring claims to be
exhibited were made by the surrogate
under section 22 of the act of 1855. {Rev.

Orphans Court, ^ 59). Ibid.

192. The act of 18;55, on proceeding
under a rule to bar creditors, having re-

quired the claim of the creditor to be
made under oath, dispensed with the

necessity of a second presentment of the
same claim under proceedings to declare

the estate insolvent. Ibid.

193. The requirements of both acts are

imperative, not merely directory. Ibid.

194. That the administrator's petition

sets forth that the estate is insufficient to
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pay just debts and expenses, will not
render void the subsequent proceedings.
O'HanUn v. Den., Spen. 31, 50.

195. An application to the orj^hans court,

by the administrators, does not bar the
action ; nor can the administrators set up
such application by plea, as a defence to

the action. The statute simply provides,

that "no execution shall in any case issue

after the making of said application." If

witliin the provisions of the statute, the
relief provided may be obtained by motion.
Howell V. Potts. Spen. 569.

196. The application must be before the

recovery of the judgment, or the proceed-
ings in the orphans court form no pro-

tection to the administrators. Ibid.

107. Where, on application of e.xecutors

or administrators, the orphans court has
regularly declared an estate to be insolvent,

no action can be brought and maintained
against the executor or administrator, ex-

cept upon a claim presented and disputed
for the purpose of adjusting it; and the

decree of insolvency may be pleaded in

bar. Heeves v. Toicnsend, 2 Zab. 396.

198. If a creditor of an insolvent estate

neglect to exhibit his claim under oath
to the administrator of his deceased debtor,

within the time prescribed by the rule of

orphans court for that purpose, he will not
be allowed to come in for a ratable propor-
tion of the estate of the deceased. Van-
dyke V. Chandler, 5 Hal. 49.

199. The orphans court, in case of the
insolvency of a decedent, has no author-
ity to reconsider and alter their final decree
settling the claims on the estate, and chang-
ing the amount of assets in the admin-
istrator's hands, without notice to, or the
appearance of the creditors who are inter-

ested in the estate, and entitled to dividends
thereof. Xor may the said court make
any alterations in the account, as sworn to.

in such manner as carries the appearance
of the accountant having sworn to that

which he did not. Eakin v. Brick, 1 Harr.
98.

200. A decree of the orphans court on a

final settlement of the accounts of an
administrator, ordering the surrogate to
strike a dividend of the estate among the
several creditors named in the account,
will not be set aside because a dividend
has not been struck. State v. Mayheiv, 4
Hal. 70.

201. If an action against an executor
or administrator be pending at the time
of making an order to limit creditors, un-
der the twenty-second section of the sup-
plement to the orphans court act, approved
March 17th, 1855, or be commenced after

such order is made, no execution can
issue upon a judgment therein for the
plaintift', until llie exi)iration of ten months
after the making of the order; and if with-

in those ten months, the executor or ad-
ministrator represents the estate to be

insolvent, according to the twenty-fourth
section of the same supplement, no such
execution can issue thereafter. Taylor v.

Yolk, 9 Vr. 204.

See Advaxcemknt. ^ 15, Affidavit, § 30,

Dower, § 34, Equity. §? o<S4, 973.

(e) Selling lands by order of court.

(1) The order of sale.

202. After lands have escheated, the
orphans court cannot order them sold for

the pavment of debts.' O'Hanlin v. Deu,
Spen. .31, 1 Zab. 582.

203. The orphans court cannot try title

to lands, under proceedings for sale there-

of for pavment of debts. Swackhamer v.

Kline, 10 C. E. Gr. 503 ; Liddel v. McVickar,
6 Hal. 44.

204. A sale and (fonveyance by execu-
tors by virtue of an order of the orphans
court, for the payment of debts of the tes-

tator, passes to and vests in the purchaser
such estate, and such estate only, as the
heir or devisee has in the lands at the time
of the making of the order for sale. War-
rick v. Hunt, 6 Hal. 1.

205. But since the act of the 12th of
December, 1825. {Rev. Orphans Court, § 70,)

a sale under an order of the orphans court,

obtained within one year after the death of

the testator or intestate, will vest in the
purchaser such an estate as the testator or

intestate died seized of, or entitled to, not-

withstanding any alienation or incum-
brance thereof made or attempted to be
made by the heir or devisee. Aid.; Skill-

nmn v. Van Pelt. Sax. 511.

206. If ol>tained more than a year
afterwards, it vests in the purchaser onh'
such estate or interest as the heir or devi-

see had at the time of such order. Bock-
over V. Ayres, 7 C. E. Gr. 13. See Descent,

U 20-22, Devise, § 51.

207. Such decree is erroneous, if the

order to show cause why the real estate

should not be sold, and the order for sale

respect the payment of a single debt, and
not the debt.s generally of the intestate.

Taylor v. Han/ord. 6 Hal. 341.

208. It is the duty of the orphans court,

before making the order for sale, to ex-

amine and ascertain that the personal
estate which came to the hands of the

executor or administrator, h.a-s been ap-

plied by him in the course of administra-

tion. State V. Conover. 4 Hal. 338; Stiers v.

Stiers, Spen. 52 : Wilm urt v. Morgan, March,

1827, Chancery; Bray v. Xeill, 6 C. E. Gr.

343.

209. So. where a testator devised certain

lands for the payment of his debts, until

they have been exhausted, the sale of other

lands cannot be ordered. Ibid.
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210. A decree nuule without such proof,

is erroneous. Taylor v. Hunfonl, O Hal.
341.

211. An adiniuistrator, on an ai>i)Hi'ati(jn

to the orphans court for an order to sell

lands to pay delits, e.\hii)ited to tlie said
court an account of the debts only;
and the said I'ourt, on the same day, made
an order for the sale of huuls; and the
administrator made sale, and made report
of the sale, to the said court ; and on e.x-

ceptions to the report of sale, the said

court confirmed the (?ale, and ordered that

a deed he given. Held, on appeal, that the
proceedings were irregular. McDonald v.

Hidton, 4 Hal. Ch. 473.

212. The account of the personal estate

and the amount of dehts must he rendered,
under oath, and the statutory notice
given. Den. Oberf v. Haniniel, 3 Harr.
73, 77.

213. An account of the personal estate

of an intestate, ^vhich refers only to an in-

ventory tiled in another state, is not a
compliance with the statute, uidess a copy
of the inventorv is annexed. Bray v. Neill,

6 C. E. Gr 343.'

215. On application for sale of lands to

pay debts, it is necessary that the orphans
court should ascertain and determine the
amount of the deficiency of the personal
estate required to be raised by tlie sale of
lands. Ibid. ; Stiers v. Stiers, Spen. 52.

21G. When the applicant liad received
and sold lands devised by tlie testator,

which ought to contribute to the payment
of deljts, it i.s error to order lands of other
devisees to be sold for the payment of
debts paid bj^ the applicant, witliout de-

ducting tlie proportion the applicant ought
to pay. Ibid.

217. If the day to- show cause is one
day less than two rhonths from the
date of the rule, the order to sell is erron-
eous, and must be set aside on appeal.
And as this rule is the proceeding by
w'hicli jurisdiction is acquired, the defect

appearing on tlie record would avoid the
proceeding collaterally. Ibid.

218. 2\o time is limited within which
the order for sale, must be made. It must
rest upon the circumstances of eacli case.

Liddel v. McVickar, 6 Hal. 44.

219. Where land in B. was devised for

certain purposes, and on application for

sale to pay debts, the orphans court order-

ed the proceeds of the sale of the land in

B. to be exhausted before selling testator's

other land. Held, in the prerogative court,

reversing this decision, that the proceeds
of the sale of the B. property could only
be regarded as personalty for the specific
purposes designated in the will, and that

an order should be inade to sell lands to

pay the general debts. Winants v. Ter-

hune, 2 McCart. 186.

220. It is irregular to order all the real

estate of the decedent to be sold; but not

.suflicient to avoid the proceedings after

sale and confirmation. Jiunyon v. Newark
India Rubber Co., 4 Zab. 4(37."

221. The court should ascertain how
nnuh is nece.s.sary to be sold, and then,
what part. St<de v. Conover, 4 Hal. 338;
Liddel V. McVickar, Hal. 44, 50.

222. A decree of the orphans court, or-

dering an administrator to sell the whole
or so much of the lands of the intestate

as will i)e suilicient to i)ay the del)ts, will

he reversed as erroneous and unlawhd.
But such decree cannot he impeaclied col-

laterally, or treated as a nidlity. Pittenger

V. Pittenger, 2 Gr. Ch. 150.

223. On a bill filed l)y an executor for

the direction of the court as to the dis-

position of the surplus proceeds of the
sale of real estate over debts and legacies,

claimed by the administrator of an insol-

vent devisee, wlio died before the sale.

Held, that the administrator, not having
obtained an order of the orphans court to

sell the land of such devisee, was not enti-

tled to receive that part of the surplus,

because vested in the heirs of such devisee.

Cook v. Cook, 5 C. E. Gr. 375.

224. The administrator, as heir, having
sold and conveyed his share of the real

estate, an order for sale of that share to

pay a debt due him or to re-imburse
moneys advanced l)y him, ought not after-

wards to lie made. Being the person to

pay and to receive, the portion of the
debt which his share of the land might
otherwise be chargeable with, ought to be
deemed extinguished. Liddel v. McVickar,
(J Hal. 44.

225. A second order may be obtained,

if the quantitv sold I)e not sufficient to sat-

isfy the debts' Ibid.

226. Bonds. A bond which varies from
the form prescribed by the statute, {Rev.

Orphans Court, ^ 75.) if voluntarily given,

and not made void by the statute, is good.
Ordinary v. Cooley, 1 Vr. 179, 271.

227. When, by the condition of such
bond, the executor or administrator is re-

quired to render a just and ti'ue account
concerning the sale, an assignment of a

breach of such condition, that he had not

rendered a just and true account of his

administration of the moneys arising from
the sale, is bad on demurrer. Ibid.

228. An administrator, whose intestate

owned the equity of redemption in lands

sold under a decree for foreclosure, is

entitled to the surplus for the payment
of the intestate's debts, and nnist exe-

cute a bond, with sufficient sureties and
with condition as required by the statute

in the case of lands sold by the order of

tiie orphans court. Camden In^. Co. v.

Jones, 8 C. E. Gr. 171. Supra, U 83, 175.

See CorRTS, ? 94, Descent, ^ 20, 22,

Devise, U HO, 187, 195. [Rev. Orphans
Court, U 70-80]. Supra, I 175.
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(2) The mlo and confirmation.

229. Whetlicr the administrator or ex-

ecutor can purchase at his own sale. See
Winans v. Brook-field, 2 South. 847, ia).

Powers. Ejeciment, § 10.

230. Where two administrators sell land
under an order of the orphans court, and
only one of them executes the deed,
equity will enjoin the heirs from prose-
cuting; an ejectment to recover the land
upon the j?round of such irregularity.

Wortman v. Skinner, 1 Beas. 358.

231. When the law requires that a re-

port of a sale should be made to a court,

that they may look into the circum-
stances, and either confirm it or set it

aside, and the sale is not to be available
until approved by the court and the con-
veyance is to be made under their direc-

tion—the proper jiractice luiquestionably
is, that the true purchaser should be
made known, either to the oflftcer (that

he may report the facts to the court) or
to the court themselves, before the con-
veyance is ordered, that they may judge
of the propriety of making any substitu-

tion, instead of leaving that matter to the
discretion of the ofiicer. Drii. v. Lavibert,

1 Gr. 182.

233. The authority to execute the deed
and to convey the title, depend not upon
the recitals of the deed, but ujion the
order of the court authorizing the sale,

and the confirmation of the sale by the
court. Stryker v. Vanderbilt, 3 Dutch. 68.

234. After a sale is reported to and con-
firmed by the court, according to the re-

quirements of the statute, it cannot be
set aside or inquired into collaterally,

except for fraud. Runyon v. Newark India
Rubber Co., 4 Zab. 467.

235. The report of the sale to the court
before the act of 1837, w-as made, not to
confirm such sale, but to charge the ad-
ministrator with the proceeds as assets.

Wort7nan v. Skinner, 1 Beas. 358, 387.
236. The conveyance by the executor

is of the husband's right (July, and hence
a widow's dower is not aflfected. Palmer
V. Casperson, 2 C. E. Gr. 204, 206. [Rev.
Orphans Court, g 70).

See Appeal, ? (Mi, Convey.vnce, ^^ 29, 30,

1§7, 188, CouRT,s, 1^ 100, 101, Descent, |?9.
10, 14, Devise, ^J 105, 107, Dowepv. ^ 25.
Evidence, | 352. Supra, U 204, 20(5.

(f) Investments.

237. The balance of assets remaining
in the hands of executors after payment
of del)ts, should either l)C paid to"^ those
entitled thereto, or be put out at interest
for their benefit. Kinq v. Berry, 2 Gr. Ch.
261.

238. It is the duty of an administrator
to invest the funds of an infant within

a reasonable time after the settlem(>nt of
his accounts, where there is no probability
that he will soon be called on for payment.
Frey v. Frey, 2 C. E. Gr. 71.

239. Nor will he be entitled to a diminu-
tion in the legal rate of interest ui)f)n

such funds, on the ground that it would
have been difficult to invest small sums,
in his neighborhood, except at less than
the legal rate. Ibid.

240. In this instance he was allowed six
months from the time of settlement for
making an investment, and charged with
interest from that date. Ibid.

241. When a sum is directed to l)e in-

vested for the benefit of a, child, it must be
invested at the end of a year from the
testator's death, and the child is enti-
tled to the interest to accrue from the end
of the year. Halsted v. Meeker, 3 C. E. Gr.
136.

242. Where the testator, by his will

directs tlie executors " to place and keep
money out upon interest, until his children
shall come of age, and the interest yearly
accruing thereon, to be also put out by
them on interest until the same period," it

is the duty of the executors to follow the
directions of the will as near as circum-
stances will permit. Voorhees v. Stoothoff',

6 Hal. 145.

243. Where a testator directs a specified
part of his property to be converted into
money and invested, and the interest paid
to his children, this would not include the
proceeds of lands authorized by another
clause of his will to be sold at discretion,

or other assets not directed to be invested.

Graydon v. Graydon, S C. E. Gr. 229, case
reversed, IOC. E.Gr.561.

244. A direction to invest twenty thou-
sand dollars in sonie safe investment, must
be held to mean that sum in money, and
not in the stocks in which the testator had
invested the bulk of his estate. Halsted
V. Meeker, 3 C. E. Gr. 136.

245. Under a direction to settle up and
fund the estate so far as practicable, "to
fund" ordinarily signifies to capitalize

with a view to the production of interest.

Step)hens v. Milnor, 9 C. E. Gr. 358.

246. A gift of a fund with its increase
from accunudation, amounts to a direc-

tion to the executiir to accumulate, which
can only be done by putting it at interest.

And wliere the fund is large, and the time
for holding it in trust long, this direction
must be held to apply to the interest as

well as to the principal. Fowler v. Colt, 7
C. E. Gr. 45.

247. The omission of executors to in-

vest a legacy as intended by the testator,

will not be excused by the fact that it was
for the interest of the residuary legatees,

that the legacy should not be separated
from the estate so long as it could be
avoided. S. C, 10 C. E. Gr. 202.

248. Where there are three executors,
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nnd the direction is for tlieiu or tlieir sur-

vivor to purchase, itc, such purclia.se can
only be made by the joint consent of all

of them. Ilolvoml) v. Holcomb, 2 Htock.

392. a Stock. 2.S1 , 47G. See Crane v. Hearn,
11 C. v.. CJr. 378.

240. When the will directs the execu-
tors to invest the residue of the personal
property, with the interest accruinc: there-

on, in ;j;ood productive real estate, at their

discretion, as soon after the testator's de-

cease as to them should seem most to the
interest of the estate, it is the duty of the
executors, until such investment can be
made, to keep the personal estate at in-

terest upon good security, and they must
be charged with interest after allowing
them a reasonable time, under the cir-

cumstances, to invest. Ibid.

250. The will authorized the executors
to invest in productive real estate, and to

make suitable and convenient repairs up-
on the property. Held, that the executors
were not authorized to purchase vacant
lots in a town, and to erect brick dwell-

ing houses upon them. Ibid.

251. lender the will referred to, a pur-
chase of a lot of land, good for nothing
except to be used in tlie manufacturing of

brick, is not such productive real estate
as the will contemplates. Ibid.

252. An executor, authorized to pur-
chase real estate for investment under the
directions of the will of his testator, cannot
sell his own land to himself, as executor,

for such a purpose. Such a sale may be
affirmed, or disathrmed, by the cestui que
trust ; or if he is an infant, then the court,

when the question is directly or incident-

ally presented, will deal with the convey-
ance as it shall consider best and mo.st

advantageous for the infant. Ibid.

253. The fund must be invested on bond
and mortgage at the highest rate of in-

terest allowed by law, if such investment
can be procured, and exempt from taxa-

tion if the executor resides in a part of the
state where such exemption exists. La-
throp V. Smalley, 8 C. E. Gr. 192.

254. Or, in the bonds of this state, or of

the United States. (Iter. Orphans Court,

^ 116.) Hahted v. Meeker, 3 U. E. Gr. 13t;,

140.

255. Loans made on private or per-
sonal security are at tlie risk of the trus-

tees, who are individually liable if the
securitv prove defective. Vreelandv. Vree-

Uind, 1 C. E. Gr. 512.

256. The proper course to be pursued is

to obtain the leave and direction of the
court, for the purpose of putting out the
money, and not to put out the money
first, and obtain a decree of confirmation
afterwards. Gray v. Fox, Sax. 259.

257. An order of the court obtained by
the administrator after additional security
had been given him on a private loan, ap-
proving such loan, will not protect or

' exonerate him. Ibid. Pee Shipherd v.

;

Neiclcirk, 1 Zab. 302.

;
258. An executor autliorized to invest

,

one-fourth of the personal estate, for the
' use and benefit of a grandchild, cannot
purchase real estate therewith ; and will l>e

hai)le for all loss that may happen, not-

i withstanding his own good faith, and the
' occupation of the lK)Use i)y the benefi-
' ciary. Quick v. Fisher, 4 Haf. Ch. 674, 778,
: 1 Stock. 802.

I 259. A change in the character of the

!
fund can only be made after application
to the court and its sanction. Ibid.; Snow-
hill V. Snoivhill, 2 Gr. Ch. 20; Manninr/ v.

j

Craif/, 3 Gr. Ch. 436 Supra, ^. 1V2. ['Rev.

1 Orphans Court, U 115, 116 J.

1

!

fg) Commissions.

I

260. At. common law an executor, trus-

: tee, &c., is allowed nothing for his care
i or trouble, and the court of chancer}' in-

,
dependent of any law or custom has

! adopted tliis rule. In New Jersey it is

I

entirely regulated by statute. Warbass v.

\

Armstronq, 2 Stock. 263; State Bank v.

Marsh, Sax. 288. [Rev. Orphans Court, U
1(19-113].

261. Upon the mere amount of execu-
tors' commissions, in the absence of fraud
or mistake in fact or law, the orphans
court are the sole judges. Mathis v.

Mathis, 3 Harr. 59 ; Stevenson v. Phillips, 2
, McCart. 236.

262. The rates of commissions as estab-

lished in other states and countries. Ibid.

263. The supreme court cannot re-state

an account, or correct commissions. Cono-
ver V. Conover, 3 Gr. 420, 422.

264. Where the amount of commissions
allowed the executors is grossly inade-

quate, it is the duty of the ordinary to

substitute his own judgment, and exercise

his own discretion upon the subject mat-
ter. Anderson v. Ben-y, 2 McCart. 232. See
Appeal, | 55.

265. An account cannot he opened by
a third person on the allegation of fraud
or mistake for the purpose of re-adjusting

commissions Vjetween executors. Steven-

son v. Phillips, 1 Zab. 70; S. C. 2 McCart.
236.

266. Nor, because the orphans court
have apparently allowed excessive com-
missions. Jolnison V. Eickr, 7 Hal. 316.

267. Aliter, where a commission of fif-

teen per cent, was allowed, the law author-
izing itut seven per cent. Culver v. Brotvn,

1 C. E. Gr. 533.

268. The orphans coxirt opened the ac-

counts of executors on an allegation of

fraud or mistake, and determined that a
certain sum, §2.000, did not belong to the

estate, and should not have been brought
into the account by the executors, and
struck it out, and also struck out a portion

of the commissions. On appeal to the
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prerogative court, the decree of the or-

plians court (striking out the $2,000 was
reversed. Held, that the commissions
struck out might bo restored. Stevenson v.

Hart, 3 Hal. Cli. 471.

260. Ct)niinis.siuns ;ire allowed on the
sums received, not on the amounts tor

which allowance is claimed. Conover v.

Conover, 3 (Jr. 420, 422.

270. Where the executor was a debtor of
the testator, and the trust fund established

by the testator consists of the debt, which
the executor has never ])aid into the estate,

but upon which he paid the interest as it

accrued, he is not entitled to commis-
sions. McKnighiv. Walsh, 8 C. E. Gr. 136,
1) C. E. Gr. 498.

271. An executor or his re])resentative

is not entitled to commissions on any part
of the assets not collected. Ibid.

272. The principal of a specific sum
bequeathed as a trust fund is not liable to

commissions ; they must come out of the
residue of the estate. Ibid.; Foioler v.

Colt, 7 C. E. Gr. 44.

272a. After the residue, the legacies of
caveators nnist be resorted to, and then
the other legacies abate proportionably.
Stackhouae v. Horton, 2 McC'art. 202, 232.

273. The executor, by agreement with
the infant's father, having kei)t $1000 as
commissions, the amount must be included
in the balance on which compound inter-

est is to be computed. Ibid. : Jackson v.

Jackson, 2 Gr. Ch. 9(), 113.

274. After settlement of his account, an
administrator is entitled to no commis-
sions upon funds remaining in his hands
where he has neglected to invest them, or
has converted them to his own use. Frey
v. Frey. 2 C. E. Gr. 71 ; Blauvelt v. Acker-
man, 8 C. E. Gr. 495, 10 C. E. Gr. 570.

275. Commissions at the highest rate
were allowed executors, although expense
and litigation was caused the estate by the
conduct of one of the executors in omit-
ting a debt due from himself to testator.
Post v. Stevens, 2 Beas. 293, 295.

276. A., by will, gave the bulk of his
estate to his two sons, and smaller portions
to his daughters, and appointed the sons
executors of the will; and the will con-
tjiined this clause, "and 1 do order and
direct, that all my just debts and expenses
be duly paid and satisfied out of the lega-
cies bequeathed to my two sons." Held,
that the executors were not entitled to
commissions for settling the estate. M
flatter of Haines, 4 Hal. Ch. 506. [Rev.
Orphans Court, ^ 111].

277. Where a power of appointment
is given to H., she is not entitled to com-
missions for investing and managing the
fund. Lippincott v. Stokes, 2 Hal. Ch. 122,
152.

278. For mode of calculating commis-
sions, as authorized by the statute. See
Holcombe v. Holconibe, 2 Beas. 415, 419.

279. Commissions cannot be deducted
until after they are lixed and allowed by
the court. Lathrop v. Smcdley, 8 C. H
Gr. 192.

See Ari'EAL. 'i 55.

Y. Towers.

See PoAVERs.

Vr. Liabilities.

(a) In general.

280. An administrator is not liable in

the first instance for the debt of his intes-

tate. Sindle v. Keirsted, Pen. 926.

281. In general, executors are bound by
all covenants of the testator, except such
as must be performed by him in person.
Petrie v. Voorhees, 3 C. E. Gr. 285; Chap-
man V. Holmes, 5 Hal. 20, 35.

282. They are liable for debts contracted
after the testator's death, in carrying on
liis business as directed by the will. Ferry
V. Laible, May, 1876, Chancery.

283. They may re-imburse themselves
from the estate, if they pay judgments ob-

tained against them for such debts. Ibid.

284. Where they are authorized by the

will they may terminate a partnership,
so as to protect the firm from any claim
for profits since made, and the estate, from
any losses. Colgate v. Colgate, 8 C. E. Gr.

372.

285. A trustee cannot be called to ac-

count for the profits of a business in which
the fund was originally invested lawfully,

merely because he neglected to withdraw
it from that business. McKniqld v. Walsh,

8 C. E. Gr. 136, 9 C. E. Gr. 498.

286. Reasonable care- and proper
diligence are expected from executors.

Watchfulness ought ever to be brought
to the fulfilment of the trust. When these

qualities have been exercised, they will

not be held responsible for losses which
prudent management could not foresee or

avoid ; nor will they be charged Avith gains

which the like conduct on their part have
not realized. Voorhees v. Stoothof, 6 Hal.

145 ;
Hamburgh Co. v. Edsall, 1 Beas. 392.

287. Executors and trustees, while act-

ing faithfully in the discharge of their

duty, ought in no case to be losers. Van-
derpool v. Davenport, 2 Gr. Ch. 121.

288. An administrator will be charged
with the loss of a debt due the estate
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althouiih tlie debtor turn out insolvent,

wlien the debt is put on the inventory as

good, and the administrator, in his first

settlement, eighteen months after the

death of the intestate, charges himself
with it, and sull'ers three years to elai).se

without attempting to (.ollect it, altliough

during a part of the time the debtor was
engaged in business, and appeared to be
possessed of some property. Cooley v.

Vaimicklc, 1 McCart. 490.

289. The court is prompt to protect an
administrator or trustee against loss re-

sulting from an honest mistake, but will

not relieve him from loss resulting from
measures adopted solely with a view to his

own interest. Ibid.

290. Where promissory notes, or other
obligations, not properly secured, come
into the hands of executors, it is their duty
to collect and secure tliem. If they fail to

do this, and the debts are lost through
their negligence, thej' must be charged
with sucli loss. Holcoinb v. Holcomb, 3

Stock. 282, 476.

291. An executor is chargeable with all

lo.sses which occur in consequence of his

own negligence. Ibid.; Vreeland v . Vree-

land, 1 Q. E. Gr. 512.

292. Where an assignment of a distribu-

tive share was void because the assignor
was an idiot, it will not protect adminis-
trators that they acted in good faith in

paying over the share to such assignee.

Dorsheimer v. Rorback, 8 C. E. Gr. 4G,l0 C.

E. Gr. 516. See Mcdick v. Voorhees, 9 C. E.
Gr. 305, 10 C. E. Gr. 523.

293. An executor who delivers a nioi't-

gage to be cancelled, is responsible if the
debt be lost therebv. Fisher v. Skillman, 3
C. E. Gr. 229.

294. Where executors, directed to make
a sale of the real estate of their testator,

neglect their duty, and fail to obtain
as high a sum as might have been ob-
tained but for their own default, they wmII

be compelled to make up the deficiency.
Ibid.

295. When it satisfactorily appears that,

but for the improper conduct of the trus-

tee, the sale would have realized $6,000,
the cestui que trusts are clearly entitled to

that sum, no matter what diversity of
.opinion may exist as to the intrinsic
value of the property. Huston v. Cassidy,

1 McCart. 320.

296. If the collection of a debt due an
estate is neglected by the executors for

three years, and the debtor then fails, the
executors will be held accountable for the
amount. Stark v. Hunton, 2 Gr. Ch. 300.

297. If the executors, in their discretion,

are satisfied that there is nothing due the
estate upon a claim included in the inven-
tory and appraisement, they will not be
charged with the amoimt, unless it be
made to appear that the amount was
really due. Ibid.

298. Jf the executor take no step for

two years for the recovery of a note, and
the maker becomes insolvent, such negli-

gence will cliarge the exe(;utor. It cannot
be reconciled with good faith or the exer-
cise of a sound, reasonable discretion.

Ibid.

(b) Devastavit.

299. An administrator may lawfully suli-

niit claims against the estate to arbitra-

tion, and will l)e bound by the award, and
may enforce performance against the
other party, but the pai'ties interested in

the estate are not bound ; and if, on the
submission of a debt due the estate, the
arbitrators award less than is really due,
the administrator shall answer for the full

amount of the debt. It amounts to a dev-

astavit by the administrator to the extent
of the loss. Oramy. Moore, 1 McCart. 436.

300. If an administrator sells the assets,

without requiring security for the price, or

upon credit and without judicial sanction,

and a loss ensues from the insolvency of

the purchaser, he is guilty of a devastavit.

Vreeland v. Vreeland, 1 C. *E. Gr. 512.

301. A person creating a trust cannot
sanction by the instrument, a devastavit,

where by its terms^ other persons have a
contingent interest in the estate, which
may be affected thereby. Crane v. Hearn,
11 C. E. Gr. 378.

302. If a feme sole being an executrix or

administratrix, wastes the goods of her
testator or intestate, and then marries, her
husband is liable for the devastavit as long

as the coverture lasts. Crane v. Van Duyne,
1 Stock. 259. See Scott v. Gamble, 1 Stock.

218; Wood v. Chetwood, May, 1876, Chan-
cery.

303. So where the administratrix, for a

valuable consideration, bona fide tran.s-

ferred obligations belonging to the estate

of the testator to one with whom she sub-

sequently intermarried, he has no right to

retain them as his own, but must be held

accountable with her for all the property
which came to her possession. Ibid.

304. In an action of debt, against execu-
tors or administrators on a prior judgment
against them, suggesting a devastavit, the

declaration will be good and the action

may be sustained, without any ,//. fa. first

taken out. Hoioell v. Potts, Spen. 569.

305. If such judgment has been obtain-

ed by default, on demurrer, or upon any
plea except a plea denying assets, the de-

fendants are concluded in such action

from deiiying assets. Ibid.

306. The return of a devastavit to the

fi. fa. is not conclusive but may be trav.-

ersed. The personal liability of the ex-

ecutor or administrator depending on the

truth of the suggestion, that he has wasted

the assets of the decedent, that suggestion

becomes material and may be controvert-
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ed ; and a plea, which directly denies and
traverses such suggpstion, is good and will

be sustained. Ibid.

807. To support an action founded on a
devuatavif, where the judgment and execu-

tion aie available for that purpose, it is

indispensably necessary for the plaintiff to

I)roduce a judgment and execution against

the executor or administrator, as such. A
judgment against them in their individ-
ual, and not jn their representative capa-

city, is not competent evidence to support
such an action. Van Horti v. Teasdale, 4
Hal 379.

See Assignment for Benefit of Credi-
tors, ? 5G, Attorney, ^ 33, Covenant, |^ 2,

91, Equity, | 719. Evidence, ? 277. Supra,

i 40. Infra, I 337.

(c) For acts of each other,

30!-!. Executors are not necessarily liable

for each other's acts, or responsible for

the money which comes to each other's

hands. Fennimore v. Fennimore, 2 Gr. Ch.
292.

309. As a general rule, each executor is

answerable for no more than he receives.
Ibid.

810. Where a testatof by his will directs

that if either of his executors, at public
sale, purchase any part of his real estate,

the other executor shall execute a deed
conveying the land so purchased, either of
the executors has a right to purchase, and
the other is bound to execute the neces-
sary conveyance. Ibid.

311. The purchaser may retain the pur-
chase money in his own hands as assets,
and his co-executor can neither compel
him to pay it, nor to give security for its

payment, as a condition of executing the
deed. Ibid.

312. If one executor receives the money,
of his (jwn authority, and his co-executor
is merely passive and does nothing him-
self toward receiving it, the former is alone
responsible. Cook v. Cook, Oct. 1824, Cfum-
cery.

813. But if one executor without a suffi-

cient excuse pays over money, or does any
act by which money of the estate gets into
his co-executor's hands, they are both an-
swerable. Ibid.

314. If a trustee, by his own negligence,
suffers his co-trustee to receive and waste
the trust fund, when by the exercise of
reasonable care and diligence, he had the
means of preventing such receipt and
waste, he will be held personally responsi-
ble for the loss. laroe v. Donqlasa, 2 Beas.
808 ; Schenck v. Schenck, 1 C. E. Gr. 174.

3ir). An executor is liable for funds vol-
untarily placed in the hand of a co-exec-
utor and wasted. Fisher v. Skillman, 3 C.
E. Gr. 229.

316. Co-executors are not answerable for

the unjust or improvident conduct of

another, who by the will was entitled to

the possession of the estate, unless they
can be implicated in a fraudulent or col-
lusive management with her in the dispo-
sition which she has made of the funds.
Van Pelt v. Vrghte, 2 Gr. 207.

317. An executor has an undoubted legal

right to leave the active administration of

the estate to his co-trustee, but neither by
his tacit assent to the acts of the other
nor by the actual transfer of the legal

title to the i)i'Oi)erty, can he acquit himself
of his responsibility. Schenck v. Schenck,

1 C. E. Gr. 174.

318. An executor who has not proved
the will, but who is permitted by the co-

executors who have proved it, to get into

his hands funds of the estate, does not
necessarily become a trustee so as to

deprive him of the protection afforded by
the statute of limitations. Marsh v. Oliver,

1 McCart. 259.

319. One executor, keeping a separate
account, may well discharge himself from
all claims, by showing that he has made
lawful payments, to the full amount of the

assets which have come to his hands. Bel-

lerjeaM v. Kotts, 1 South. 359.

320. Executors, in several partial ac-

counts which had been exhibited to the

orphans court, had accounted separately;
and no objection had been made to that

mode of accounting, nor any efibrt to

make the executors answerable jointly;

and there was no evidence that either of

the separate accountants ever agreed to

become liable for what had been received

by either of the others ; nor evidence that

the executors assumed the uncollected

securities and agreed to account to the

residuary legatees for the amount of them.
Held, that the executors were not jointly

responsible. Memclis v. Merselis, 3 Hal. Ch.

557.

321. In case the will directs the execu-

tors to invest the residue of the personal

estate, and the interest to accrue thereoii

"in good productive real estate at their

discretion," and one of the executors, hav-

ing funds in his hands, is prevented by
the misconduct of his co-executors from
making the investment directed by the

will, it is his duty to guard the estate from .

loss by applying to the proper court for in-

structions, \vithin a reasonable time. Hol-

combe v. Holcombe, 2 Beas. 413.

322. Without such action, he would him-
self be liable, notwithstanding an indem-
nity clause in the instrument creating the

trust, providing that neither trustee should
be held responsible for the acts, omissions,

or defaults of the other, in which they
should not jointly participate, or of which
they should not be jointly guilty, and liin-

iting their liability, respectively, to ordi-

nary care, diligence, and fidelitv. Cfane

v. Hearn, 11 C. E. Gr. 378.
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323. After a general settlement is made
by executors or administrators in the usual
way, the orplians court have no power to

adjust dillicultios between themselves
respecting;- their re(H'i|)(s and dishurse-

ments. These are private matters over
which the (X)urt has no jurisdiction. Fen-
niniore v. Fcnniiuorc, 2 Gr. Ch. 292.

324. Where executors exhibit a joint ac-

count, and ct)nnected therewith a separate
account showing the receipts and disl)urse-

ments of each executf»r, and the court de-

cree an allowance of the account as stated,

th(^ joint account must he considered as

qualified and explained by the separate
one. Ibid.

325. The huv is well settled in this state,

that when executors jointly settle their

final account they are jointly liable for the
balance so ascertained. Iblcl. ; Laroe v.

Doufilass, 2 Beas. 308.

32G. In such case the parties interested

may rely on the settlement, and are not
driven to a discovery in whose hands the
funds are, or in what proportion the exec-
utors are liable. Ibid.

327. A note given to a testator in his

lifetime by one who was appointed a co-

executor of liis will, was inventoried by
the two executors as a part of the assets of

the estate ; and in a joint account settled

by the executors in the orphans court, they
charge themselves with cash received on
the said note in full. Held, in the absence
of any explanation, tliat both executors
were liable to the residuary legatees for the
whole balance struck against them in the
said joint account. Wilsoyi v. Fisher, 1 Hal.
Ch. 493.

328. Query. Is it a defence that one of
the executors paid four shares, in full, to

four of five residuary legatees, and a part
of the fifth share to the other legatee ; and
on a bill filed by the latter against the ex-

ecutors for the residue of his sliare, set up
that he had paid out all he had in bis hands
of tlie balance found by the said joint ac-

count, and that the other executor, who
had since become bankrupt, had received
enough of the said balance to pay what
remained due the complainant. Ibid.

329. Where a bill tiled against a surviving
executor for a legacy, charges that tlie ex-
ecutors rendered a joint account to the
orphans court for linal settlement, which
was allowed ; and also charges that all the
assets are in the hands of the surviving
executor, the latter charge is material and
well pleaded. Goble v. Andruss, 1 Gr. Ch.
66.

329a. The decree of the orplians court
upon a joint account rendered by execu-
tors, admitting the account to settlement,
does not change the joint lial>ility of the
executors. They are jointly liable before
as well as after the decree. Ibid.

330. A settlement in the orphans court
by two executors, and a decree establish-

ing the amount in their hands, are not
conclusive that each executor, at the time,
had half of the estate. Ibid.

331. By the act to ascertain the power
and authority of the ordinary, &c., {Rev.
Orphans Court ? 117), the orplians court
cannot authorize one executor or adminis-
trator to sue another for refusing or neg-
lecting to account; but only for refusing
or neglecting to give security, when or-

dered so to do [)ursuant to the i)rovisi(^ns

of that act. Martin v. Martin, 4 Ilarr. 44
332. The application and order for a ci-

tation to account can only be made "upon
sufficient reasons given tiierefor." Ludlow
V. Ludlow, 1 South. 189.

333. No one can call upon his co-execu-
tors to account jointly, nor is such ac-
count good, for each must give security
for himself. Ibid.

334. But this objection comes too late,

if made after they submit to the citation

and exhibit a joint account. Ibid.

335. In an action ag.»Jnst two adminis-
trators, a plea that they or either of them
did not eloign or waste the goods and
chattels, &c., which came to the hands T)f

one of the administrators, is not sufficient

;

it does not apply to what came to the
hands of the co-administrator. Howell v.

Potts, Spen. 570.

336. The mastei* having stated the ex-

ecutors' accounts jointly, and it not
appearing by which of them the excess
of the debts, &c., over the personal estate

was advanced, a further reference was or-

dered. Dutch Church v. Smock, Sax. 148.

337. A co-executor can no more be made
personally liable by the new promise of
another executor, than in any otlier mat-
ter where the validity of the act of the
individual executor in binding the estate,

may be unquestioned. The judgment in

either case is de bonis testatoris, and there
can be no personal liability, except where
the executor has made himself chargeable
with a devastavit. Shreve v. Joyce, 7 Vr. 44.

Supra, I 94.

(d) For acts of a predecessor.

338. At common law, executors of ex-
ecutors did not represent the first testator;

at least they could not sue or be sued as

such, until the statute of 25 Edw. III.

Crane v. Ailing, 2 Gr. 593, 594.

339. The executors of a surviving ex-

ecutor, are the executors of the first testa-

tor. Annin v. Vandoren, 1 McCjirt. 135.

340. Where the executors of an executor
have received and inventoried as part of

the estate of their testator a trust fund
held by him at his death in the character
of executor, and not as trustee, and have
settled their final account jointly, they are

jointly chargeable ns exectitors, with the

balance thus found to be in their bands.
Schenck v. Sclienck, 1 C. E. Gr. 174.
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341. Where a finid is not treated by the

executor as a trust fund, nor invested ac-

cording to the provisions of the will creat-

ing it, but is used by him as his own
property, or invested in the name of the

executors of his testator, the estate of

such executor is liable therefor, and passes

into the hands of his executors charged
with tlie payment of the trust fund. As
executors, thev are bound to account.
/6k/.

342. If an executor receive the effects of

his testator and does not apply them in

due course of administration, his estate is

liable ; and his executor may be called

upon in equity to pay the legacies in due
course of administration of the assets

which came to his hands. Moorr v. Smith,

1 Hal. Ch. 649, 3 Gr. Ch. 48-5.

343. A former administrator or his

representatives may l>e called upon by a

new administrator, by.a notice, or upon a

rule to .show cause why his account should
not be opened for fraud or mistake. Crom-
bie V. Engle, 4 Harr. 82, 1 Zab. 614.

344; A citation for an account may issue

from the orphans court, as well against

a surviving executor, as against the exec-

utor of deceased co-executor. Wood v.

TaUman, Coxe 153.

345. Executors of an administrator are

not to account as representatives of the

intestate Schenck v. Schenck, Pen. 562.

346. J. M. S. and J. E. S. were the admin-
istrators of B. S. They were both deceased.
The bill called upon the executors of J. M.
S. for a re-settlement, and to account for

the estate of B. S., and to pay complain-
ants their distributive share. Held, that if

they were entitled to a distributive share,

they could not call upoii the executors of

a surviving administrator for any such
account ; that the executors did not repre-

sent the estate of B. S. Garret v. Stilivell, 2
Stock. 313.

347. The administratrix of an executor
held liable to a legatee under tlie will of
which her intestate was executor, for the
proceeds of bank stock belonging to the
tirst estate which was transferred by the ex-

ecutor to himself in his own name, and
which came to the hands of, and was sold
bv his administratrix. Tucker v. Green, 1

Hal. Ch. 380. See Dickimon v. Brick, Pen.
694.

See [Rex\ Executors, p. 396. ? 2]. Supra,

U 71, 73, 75. Infra, § 355.

(e) Accounting.

(1) Obtaining the order.

348. It is the duty of an executor, not
only to exhibit his account for allowance,
but to use diligence in bringing it to a
final settlement. Egerton v. Egerton, 2 C.
E. Gr. 419. Supra, U 127, 341.

349. Where there are no special reasons
for going into equity, the orphans court
is the i^roper tribunal, and should be se-

lected by all parties for settling the ac-
counts of executors and administrators.
Salter v. Williamson, 1 Gr. Ch. 480.

350. The fact that an executor or ad-
ministrator has exhibited his accoimt in

the orphans court, and that steps have
been taken toward a final settlement of
the account in that court, will not deprive
the court of chancery of its jurisdiction.

Until the final decree of the orphans
court, there is nothing to prevent the
court of chancery from taking cognizance
of the case. Ibid.

351. But where an account has been
exhibited in the orphans court, and especi-
ally if considerable advance has been made
towards the adjustment of the account, a
court of equity will not interfere unless
there exist some substantial reason for

invoking its aid. Ibid.

352. Partial accounts, exhibited and
allowed by the orphans court, although
distribution has been ordered of the bal-

ances thereby found in the executor's
hands, will not prevent a person interested
in the estate from bringing the executors
into chancery at any time before final

settlement. Merselis v. Merselis, 3 Hal. Ch.
557.

353. But there must be good cause shown
for its interference. Clarke v. Johnso7i, 2
Stock. 287.

354. A single claim that a married
woman at the time of her marriage, twenty
years ago, was possessed of $400, which
was then given to her husband, is not suf-

ficient ground to interfere with accounts
nearly settled. Search v. Search, Feb. 1876,
Chancery.
354a. The decree of the orphans court

upon the final settlement of an adminis-
trator's account, adjudging that due and
legal notice of such seUlement had been
given, is final, and cannot be infjuired

into in equitv. Boulton v. Scott, 2 Gr. Ch.
231.

355. As to the right of an administrator,
to whom letters have been granted after

prior administration revoked, to call the
former administrator to account, see

Crombie v. Engk. 1 Zab. 614, 620, note.

356. On a bill filed on behalf of an infant

complainant to compel executors and trus-

tees under a will to account for the estate

of the testator which has come to their

hands, and for the execution of their trust,

complainants are entitled to an account as

a matter of course. Holcombe v. Coryell,

2 Stock. 392.

35<. Where by the terms of a will the
real estate is ordered to be sold, and the
residue of the estate, real and pei'sonal, is

beciueathed, and directed to be paid after

the payment of certain pecuniary legacies,

which cannot be paid till a future time,



KXECUTORS AND ADMINISTRATORS, VI. 559

Liabilities.

tlie residuary legatees are entitled to

an accDUut, to liiivi- (lie real estate sold
and the proccseils npi)lii'il in the course of
administration, i)elore the time arriVes for

the paynKMit of the pMrticular les;aeies.

Vauderpool v. Davenport, '1 (ir. (^-h. VIO.

358. The retention of the fund in the
administrator's hands, min<i;lcd with his

own funds and used for his own prolit, will

entitle the party beneficially interested
in the fund to a discovery and an account,
and to such decree as may be necessary to

maintain and enforce the complainant's
rights. Frey v. Demurest, 1 C. E. Gr. 23G.

859. The complainants were entitled to

an account and to a decree that these an-
nuities be i)aid out of the testator's inter-

est in the j>roperty in question. Rennie v.

Ci-ombie, 1 Beas. -157. See Dkvise, | 152.

300. Where the purchase money of real

estate had l)een wrongfully paid over to one
not entilfled thereto, an account was order-

ed. Scudder v. Stout, 2 Stock. 377.

301. An executor or administrator may
be cited to account, notwithstanding he
has declared the estate of his testator or
intestate insolvent ; antl the citation may
be issued and made returnal)le before the
expiration of the time limited for creditors

to exhibit their claims. Dunain v. Barnes,
Spen. 75.

362. If the orphans court dismiss the
citation with costs, because the estate has
been declared insolvent and the time lim-

ited for the presentation of claims has not
expired, this court will reverse the decree.

Ibid.

303. In order to ascertain whether prof)-

erty was purchased with money of the
first intestate, an investigation of the ac-

counts of his administratrix may be made
in the courts of this state, if necessary.
An account thus taken is not had for the
purpose of settling the account, or making
a decree of distribution here, but to ascer-

tain whether real property in this state

over which this court has jurisdiction, and
exckisive jurisdiction so far as the title is

concerned, is held in trust by one resi-

dent of this state for another resident.

Brownlee v. Lockivood, 5 C. E. Gr. 239.

304. Where a bill was filed against de-

fendants in their representative characters,

as trustees, and as the representatives of a
testator, and the prayer of the bill was
in conformity thereto, the complainant is

entitled to an nccount in that respect only,

and not as individuals. Scott v. Gamble, 1

Stock. 218.

305. An executor, who was also an agent
or trustee of the testator in his life time,
after the final settlement of his accounts
as executor in the orphans court, cannot
be called on to account in equity as such
trustee. There can be no separate ac-

counting in the two difterent capacities.

Vayimeter v. Jones, 2 Gr. Ch. 520.

300. Upon a decree for an account, upon

a bill filed by a creditor against nn admin-
istrator, the account cannot be taken for
the benefit of the complainant alone, but
must be for the benefit of all such credi-
tors as choose to come in before the mas-
ter. Ilazen v. Dnrlinf/, 1 Gr C'h. 133.

307. If an executor's account rendered
in the orphans court appear on the face of
it to be a final account it will be deemed
such, although not so styled in the caption.
Stevenson v. Phillips, 1 Zab. 70; ,S'. C. 4 Hal.
Ch. 593, 2 McCart. 230.

308. The accountant may be examined
as to the truth and fairness of the account.
Rev. Orphans Court, § 100. Conover v. Con-
over, 3 Gr. 420, 422.

309. This summary mode is intended to

be a substitute for the more expensive
remedy by bill of discovery, in chancery.
Davison v. Davison, 2 Harr. 109.

See Conflict of Laws, ^ 30, Confusion
OF Goods, ^ 6, Courts, U 40-45, 98, Equity,
11(c), ?| 250, 379-381, 821, 1512. Supra, |?

42, 45, 40, 72, 91. 129. 344.

(2) Charges against executor.

370. The items on the credit side of an
account in the orphans court may be ex-
pressed in general terms. Liddel v. Mc-
Vickar, Hal. 44.

371. An executor will be charged in his
account with the amount of a note against
himself, set down in the inventory, and
alleged to have been lost or destroyed by
the testator in his lifetime, where the ex-
istence, amount, and loss of the note are
satisfactorily proved, and where there are
no circumstances sufficient to raise the
presumption that the note was intention-
ally destroved bv the testator. Clark v.

Hornbeck, 2 C. E.^Gr. 430.

372. Where an executrix to whom lands
are devised for a certain time, does not ap-
ply until after her estate expires for an
order for sale to pay debts, and in the mean-
time enjoys the estate, and takes the rents
and profits, she must account for the
value of the estate so enjoyed, and deduct
its fair proportion of the debts, in ascertain-
ing the amount to be raised from the other
devisees. Bray v. Neill, C. E. Gr. 343.

373. If an executor without inquiry or
examination pay a claim against the es-

tate, where nothing is really due, he will

be chargeable with the amount. Stark v.

Hunton, 2 Gr. Ch. 300. •

374. Interest. Where an executor is

liable to be called upon at any time for

the payment of a legacy, and there are no
directions in the will to put it out at inter-

est, he is not chargeable with interest

thereon, unless it is made to appear that

he has used the monej' in trade, or by
loan, or has mingled it Avith, or used it in

common with his own. Lake v. Park, 4
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Harr. 108. See In matter of Mott, 11 C. E.

Gr. 509.

375. So he is liable, if be suffers it to lie

idle in his hands. Voorhees v. Stootlioff] 6

Hal. 14.5; Frey v. Freij. -2 C. E. Gr. 71;

McKnight v. Walsh, 8 C. E. Gr. 136. U C.

E. Gr 49S ;
Lathrop v. Smnlley, S C. E. Gr.

192; Craif] v. Manning, 4 Hal. Ch. 806;

King v. Berry, 2 Gr. Ch. 261.

376. The jiVopriety of chargini? a trustee

with vjiterest nnist depend on other facts

than the mere circumstance of having the
money of the cestui que trust. Johnsiju v.

FJckf. 7 Hal. 316.

377. On the settlement of an adminis-

trator's accounts, interest may be charged
against him, if it appear that he has actu-

ally received interest, or that he has

made i)rotital)le use of the money in bis

own ailairs, or that from the time of the

sales of the real estate, the money has

remained out upon bond and mortgage
drawing interest, well secured, and easily

and prom]jtlv to be collected. State v.

Mayheu: 4 Hal. 70.

378. It is not necessary that auditors ap-

pointed by the orphans court to re-state

the account of au executor or administra-

t(jr should find or report that interest had
actually been received by the accountant

;

it is sufficient if they are satisfied that he
used or made profit of the funds ; or that

he put the money out at interest: and
might or ought to have received it. Mathis

V. Mathis, 3 Harr. 59.

379. The executor or trustee having
faithfully discharged his trust, having ex-

ercised prudent care, just activity, reason-

able skill and proper dihgence. should be

charged with the interest he has made.
Voorhees v. Stoothoff] 6 Hal. 145.

380. If the funds are used by the execu-
tor, he is required not only to pay interest,

but to account for all the profits he has
made. King v. Berry, 2 Gr. Ch. 261.

381. The executor will not be exempted
from the payment of interest, simply on
the ground that the legatees were at a
distance, and might call for their money
when it was not in hand. Ibid.

382. Where the exact line of duty was
not clear, and the executor has acted in

good faith, under the advice of experi-

enced counsel, and has not attempted
to make any profit to himself, interest

ought not to be charged against him. Ibid.

383. Where it is the duty of executors to

separate a legacy from the estate witliin a
reasonable time, and to invest it with a
view to accumulation and the necessities

of the support and education of the legatee,

their neglect of such duty makes them
chargeable with interest at the legal rate,

for the time being. Fowler v. Colt, 10 C. E.
Gr. 202.

384. They are liable until the fund is

actuallv paid over. Jach^on v. Jctekson, 2
Gr. Ch.* 96. 113.

385. Compound interest. Where the
will directs the executor to place out at
interest the interest which he received for

the purpose of accumulation, and the ex-

ecutor renders no account of the disposi-

tion of the funds or what be actually did
receive, he ought to be charged, as nearly
as tlie same can be ascertained, with all he
might have made or received, in the exer-
cise of due vigilance and exertion ; he
ought to be charged with the annual inter-

est on tlie principal sum; and allowing
six months for receipt and investment
after the manner of civil law, he ought to

be charged with interest on the annual
amounts of interest from the termination
of six months after they respectively fell

due, as long as the capital remained in his

hands. Voorhees v. Stoothoff, G Hal. 145.

386. So, where by mingling the trust fund
with his own, the administrator has ren-

dered it difficult to find out the actual

profits, it is proper to make annual rests,

and charge interest upon interest. Mc-
Knight v. Walsh, 9 C. E. Gr. 498.

387. When an account is presented to

the orphans court and the balance of the
estate is struck, the commissions ought,
as a general rule, to be deducted before
interest is charged upon that balance.
Mathis V. Mathis, 3 Harr. 59.

388. If the money or amount of legacies

as above bequeathed, be put at interest,

such interest is not to be charged to the
executor in his accounts with the several

legatees, respectively ; but in his general
account, as part of the general assets

belonging to the general fund. Ibid.

See Appeal, U r>4, 60, Equity, ? 1513.

Supra,
<i
303.

(3) AUoirunces to executor.

389. In all matters of charge against

the accountant, the burden of proof is

upon his adversary. In matters of dis-

charge, the situation of the parties is re-

versed, and the accountant must obtain a

majority of the court, in his favor, or his

claim is lost. Hence, if an item in his

account is excepted to, and the court are

equally divided on the ([uestion, whether
the item ought to be allowed or not, the

item ought to be stricken out. Kirhy v.

Coles, 3 Gr. 441.

390. If the orphans court are satisfied of

the good faith of the accountant, they

are not bound to reject a payment actually

made, because of some doubt of the fair-

ness of the claim, or because the evidence
thereof, is not i\s full and ample as may
be required in other cases. If reason-
able prudence and discretion are exhibi-

ted in the payment, it is enough. Ibid.

391. An exception to a charge allowed

by the orphans court not sustained, where,

in the opinion of this court, au allowance
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of ;i part of tho sum was warranted, but
tbe prei)onderance of tbo evidence is not
so decisive as to require a modilication of

the decree. Egerlon v. lujerton, 2 C. E. Gr.
419.

392. The personal property being appro-
priate and necessary for the enjoyment of
the real estate, was legitimately used for

that purpose; and wlien the testator left

his widow the use of both personal and
real property, he did not intend that the
personal property should be sold at his

death. But the executrix, before she mar-
ried, should have exhibited her ac:count.

As to the property which was necessarily
consumed in its actual use upon the
premises, and the live stock which per-
ished fi'om disease, allowance was made,
at their a^jpraised value. As to the resi-

due, it was held that there was no neces-
sity for selling it, as the executrix and her
husband, by continuing in the vise of it

after the termination of her estate, had
converted it, and must account for it at its

appraised value. They might have claimed
an allowance for its depreciation, if they
had not assumed the ownership after their

marriage. Crane v. Van Dunne, 1 Stock.
259. See McCourry v. Leek, 1 McCart.
70.

393. An executor will not be allowed a
charge against the estate, for services ren-
dered in the lifetime of the testator,

where such services Avere mutually bene-
ficial, and it is apparent that no pecuniary
remuneration was expected or intended.
Egerton v. Egerfon, 2 C. E Gr. -419. See
Munn V. Munn, 5 C. E. Gr. 472.

394. A charge for collecting interest on
a bond, not presented at the time, dis-

allowed. Expenses of the funeral allowed,

but not a charge for the use of account-
ant's house for the funeral. Little's Case,

Oct. 1876, Chancery.
395. A charge of intei'est by an admin-

istrator will be viewed with caution. But
circumstances may exist which Avill not
only justify but commend an advance of

money Ijy the administrator and entitle

him to an allowance of interest. lAddel v.

McVickar, 6 Hal. 44.

396. The amount paid by the executor
upon a judgment against the estate should
have been allowed him in his account
where there is no dispute that the money

\
was actually paid and therq was no proof
of any fraud in the entry of the judgment,
although it was founded upon an account
which upon its face was barred by the
statute of limitations. Pnrsel v. Parsel,

1 McCart. 514.

397- Where a testator gives to his wife
one-third of all the income of his estate,

real and pei'sonal, including a farm, leased
for eight years to his executor, by the terms
of which lease he agreed to pay to testator

two-fifths of what he might raise from the
place annually, by way of rent. Held, that

36

the executor, in accounting with the es-
tate for the rent of the farm leased to
him, could not be allowed for having
paid the widow for lier interest under tlie

will, one-third of the gross products of
tlie farm, but oidy for one-thiid r»f tlu; Iwo-
lifths which he was to render to tiie estate
bv way of rent. Parsel v. Pursel, 1 McCart.
514.

398. If an administrator, who takes and
sells the growing crops, is sued by the
trustee of tlie devised property for money
had and received, he is entitled to an al-

lowance for a note taken in part payment,
whicli turned out not to be good ; and if he
erroneously charges himself with the i^ro-

ceeds of the sale, and settles his account in

the orphans court, such settlement is no
bar to an action brought by the trustee to
recover the money. Budd v. Hiler, 3 Dutch.
43.

399. If the executor or administrator
dispute a claim, or refuse to pay it, the
orphans court cannot allow it, or compel
the executor or administrator to include
it in his account. To justify the orphans
court in allowing a claim against an estate,

it must appear that the executor or admin-
istrator assented to, or recognized it as a
debt due from the estate. But if the exec-
utor or administrator admit the claim, and
pray allowance for it in his account, it is

not a disputed claim within the meaning
of the rule, and falls properly within the
jurisdiction of the orphans court. Vreeland
V. Vreeland, 1 C. E. Gr. 513.

400. Claims against the estate, paid by
the executor or administrator, constitute

properly a part of his account. If a claim
paid by an executor or administrator, is

illegal and unfounded, the charge in the
account is open to exception, and the
question thus brought within the jurisdic-

tion of the orphans court. Ibid.

401. The mere fact that a debt or legacy
has not been actually paid, constitutes no
objection to its allowance upon the set-

tlement of the account, if its existence is

clearly established. By the settlement,
the executor or administrator becomes
liable for the amount thus allowed. Ibid.

402. If an administrator, by collusion

with the claimant, claims allowance for a

debt not paid, in order to withdraw the
question from the ordinary tribimals of

law or equity, it is a good ground of ex-
ception before the orphans court, and
the item may be stricken from the ac-

count. Ibid.

403. Travelling expenses incurred by
an executor are not a lawful charge against

an estate, but must be taken out of the
commissions. Edgar v. Clevenger, 2 Gr. Ch.
261.

404. Beyond the items fixed by statute,

no allowance can be made for court fees,

by w^ay of the expenses of the judges.

Liddel v. McVickar, 6 Hal. 44; Cooley v.
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Van Syckle, 1 McCart. 496 ; Piirsd v. Pursel,

1 McCart. 514, 520.

See Equity, |i 1514, 1518, 1519, 1528.

1529, 1533-1535, Estoppel. § 115. Supra, f

|

160-164.

(4) The decree and Us effect.

405. A settlement and quietus before the

orphans court, are not conclusive as to

the correctness of the accounts of adminis-

trators. Livingston v. Combs, Coxe 42, 43,

note.

406. A decree of allowance is a pro-

ceeding in rem, and unless removed by
appeal^ conclusively determines the rights

of all persons. Exton v. Zule, 1 McCart.

501 ; Search v. Search, Feb. 1876, Chancery.

407. A decree upon a settlement not
final, is not conclusive. Ross v. Boss, Jidy,

1827.

408. When executors have settled their

account in the orphans court, if there be

no evidence of fraud or mistake, equity

will not disturb the settlement, but will take
the balance stated in the account to be
the true balance in the hands of the exec-

utors. Conover v. Conover, Sax. 403 ; Frey
v. Demurest, 1 C. E. Gr. 236 ; Searchx. Search,

Feb. 1876, Chancery.

410. An account settled in the orphans
court, and within the jurisdiction of that

court, cannot be inquired into in a collat-

eral suit in this court. Voorhees v. Voor-

hees, 3 C. E. Gr. 223 ; Ordinary v. Kershaw,
1 McCart. 527 ; Gill v. Drummond, 1 South.
295.

411. A palpable mistake appearing
upon the face of an executor's account,
after final settlement and allowance, may
be corrected in equitv. Black v. Whitall, 1

Stock. 572.

412. If by mistake or other cause an
omission exists in a partial account, it

mav be corrected in the final one. Liddel
V. J/cT7cA-rtr, 6Hal. 44.

413. A decree of the orphans court con-
firming a report of auditors at the cita-

tion of one of the next of kin, that a sum
of money was due from an executor to

his co-executor, is not a judgment of the
court against such executor. Clark \. Clark,

Pen. 112.

414. The orphans couri cannot open the
final account of executors or administra-
tors except for fraud or mistake. Steven-

son V. Phillips, 2 McCart. 230.

415. The true meaning of the words " to

the satisfaction of the said orphans court,"
in the lOSth section of the act {Rev. Or-
phans Court), is not to enable that court
to dispense with proof; but to indicate to
them that the proof should be clear and
satisfactory, and that in a doubtful case,

they ought not to open an account. John-
son V. Eicke, 7 Hal. 316.; Crombie v. Engle,
4 Harr. 82.

416. The provision of the statute, that
the account when settled and allowed by
the orphans court, shall be final and con-
clusive, "except when fraud or mistake
can be shown to the satisfaction of the
court," does not refer the matter to the
mere discretion of the court, but is

equivalent to a positive enactment, that
the account shall not be conclusive, if

fraud or mistake can be shown, by legal

and sufficient evidence. Crombie v. Engle^
4 Harr. 82, 1 Zab. 614.

417. If the court discharges the rule to
show cause why the account should not
be opened and re-stated on the ground
of fraud or mistake, and orders the appli-
cant to pay the costs, notwithstanding the
fraud or mistake is apparent on the face
of the account or is proved by legal evi-

dence, it is error, and a certiorari will lie.

Ibid.

418. The court will not intend that the
orphans court refused to be satisfied with
legal and sufficient evidence, but that they
erred in considering the evidence not le-

gal, or in deciding th"e matter not to be
fraudulent or a mistake. Ibid.

419. The application, in case of alleged
fraud or mistake, is one addressed to the
discretion, and must be proved to the sat-

isfaction of the orphans court. When,
therefore, no question of law is raised, the
decision of that court upon the facts, is

final, and not the subject of review on cer-

tiorari. Ibid.

420. A petition to the orphans court to
set aside an account as illegally and im-
providently allowed, and also to open the
same for mistake and fraud therein, need
not specify in what the fraud or mistake
consists,_or the items alleged to be affected

therebv. Trimmer v. Adams, 3 C. E. Gr.
505.

421. When an account is opened solely

on the ground of fraud or mistake,
proved to the satisfaction of the court, the
settlement under the 108th section of the
orphans court act, should be confined to
correcting the items in which the fraud or
mistake is proved, and such part or parts

of the account as are affected by the change
so made. The residue of the account not
atfeeted by such proof, should be allowed
to stand as settled. Ibid.

422. But when an account is set aside

as improvidently allowed, contrary to

the express provisions of the statute, it

should be set aside altogether, and the par-

ties allowed to contest everv iteni of it.

Ibid.

423. A party seeking to open, an account
that has been allowed and settled by the
orphans court, must point out the partic-
ulars in which the account is fraudulent
or erroneous, so as to apprise the opposite
party of Avhat is intended to be proved,
and must lay such evidence of the fraud
or mistake before the court, as to make
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out at least a prima facie case. Hyer v.

Morehouse, Spen. 12.").

424. The burthen of proof lies on tlio

party alleging .sncli fraud or nustako, and
therefore a rule, calMiig on the other party
to show cause why the account should not
be opened, does not impose on such party
thenecessity of sustaining the account and
decree. Ibid.

42o. If fraud or niistakc is proved to the
satistaction of the court, the original ac-

count ought not to be mutilated or set
aside, but a new account should be stated
making the footings of the old account the
basis of such new account, adding thereto
or deducting therefrom such sums, as have
been improperly omitted to be charged
or credited to tlio accountant. Ibid.; Stev-

enson V. Phillips, 1 Zab. 70, 4 Hal. Ch. 593,
2 McCart. 236.

420. As the statute does not specify the
time within which an account may be
opened for fraud or mistake, it must de-
pend upon the sound discretion of the
court and the circunistances of each par-
ticular case, considered in reference to the
nature and extent of the account, the con-
dition and situation of the parties, and the
character and evidence of the alleged fraud
or mistake. Ibid.

427. A party cannot, by a general excep-
tion, impose upon the court the burthen
of examining every item in the account to

detect the error. Holcomb v. Holcomb, 3

Stock. 281.

See Appeal, ?| 54, 60, 74, Certiorari, I

(/), § 227, Courts, |§ 115, 121, Distribu-
tion', I, Equity, II(?h), § 381, Estoppel, I

97, Evidence, Vlll(e), I 414. Supra, U 268,

354a.

YII. Actions.

(a) By executors, &c.

428. An executor or administrator, by
virtue of letters obtained in another state,
cannot prosecute an action here. Clymer
V. James, Oct. 1824, Chancery.

429. The power of the administrator is

over all the estate, not only for the ])\\v-

pose of paying debts, but for the purpose
of distribution; and if he come into court,
on good ground of equity, seeking to re-
cover assets, the court will aid him with-
out inquiring whether they are to be ap-
propriated to paj- debts, or to be distrib-

uted among the next of kin. Shaver v.

Shaver, Sax. 437.

430. A child, as such, cannot sue for a
debt due his father ; it must be brought
bv the executor or administrator. Mathis
v. Sears, Pen. 1043.

4;51. An executor cannot set aside a .sale

of land for tlie payment of debts—the
heir-at-law can. Crombie v. Engle, 4 Ilarr.
82, 85.

432. Administrators cannot recover for
goods sold, etc., where the defendant en-
tered on lands of the intestate in his life-

time, under a contract to purchase, and
cut and carried away wood after his
death. Brewer v. Conover, 3 Harr. 214,
216.

433. Administrators may sue on an ar-
bitration bond for a breach after the
death of the intestate. Webb v. Fish, 1
South. 371.

434. Where a will directs the executors
to erect and maintain a fence around a
cemeter}', and charges all legacies and ex-
penses upon lands devised, the executors
can maintain a suit in equity against the
devisees of the land, or their assigns, for
the expenses of erecting such fence. Cool
V. Hig<)ins, 8 C. E. Gr. -308.

435. One administrator cannot maintain
an action for goods sold and delivered, or
for money lent, by him to his co-admin-
istrator; nor for work and labor done
and materials found by him for the other.
Cole V. Wooden, 3 Harr. 15.

436. An executor who has not proved
the will can be sued in equity by his co-
executor for funds of the estate which have
come into the hands of the former. Marsh
V. Oliver, 1 McCart. 259.

See Bills and Notes, | 164, Debtor and
Creditor, ^ 63, Equity, ^ 572, 111(c)(4),

772-775, 1533-1535, Error, I 126. Estop-
pel, I 97, Evidence, H 20, 106, 291, .352, 5S1,

639, Execution, f 10, Supra, U H, 76. 134.

(b) Against executors, &c.

438. Suit for maintaining a child lies

not against his father's administrators or
executors. Stiles v. Stiles, Pen. 368.

439. An action may be brought on a
mortgage given by the executors on
lands of testator, before exhausting the
l^ersonal remedy against them. Ferry v.

Laible, May, 1876, Chancery.
440. An action of trover lies against

executors, for a bond and mortgage, on a
conversion thereof by their testator. Ter-

htcne V. Bray, 1 Harr. 53.

441. They are liable for wood and tim-
ber, cut, carried away and sold by their

testator, from the premises of the plaintiff',

without his permission. Cooper v. Crane,

4 Hal. 173. But see Dickerson v. Stoll, 4
Zab. 550, 554.

442. An omission to demand a set-off
for such a claim against the tort-feasor, will

not preclude an action of assumpsit against

his executors to recover the value of the
property taken. Ibid.

443. An action is sustainable under our



564 EXECUTOES AND ADMINISTEATORS, YII.

Actions.

statute {liev. Exeoutors, p. 396, ^ 5), against

an executor in his representative capacity,

and the judgment may be de bonis tcstato-

ris. Campfield v. Ely, 1 Gr. 150.

444. After payment of debts, the admin-
istrator is a trustee for the benefit of the

next of Icin, alone ; and they may proceed
against him directly for what is due them.
Sliaver v. Shaver, Sax. 437.

445. If several persons as sureties be-

come jointly bound Avith their principal,

and one of them pays tlie money, he may
sue the personal representatives of a de-

ceased co-surety, for an aliquot part of the

money so paid. StotJio ff' v. Dunham, 4:lisirr.

181.

446. The question whether an adminis-
trator has actually paid a claim under
the order of distribution or not, can only

be tried by suit. Sayre v. Sayre, 1 C. E.

Gr. 505.

447. The statute gives joint obligations
as against representatives the same effect

as several obligations, but it does not ex-

tend to judgments, decrees, or simple con-

tract debts. Wade v. Potter, 2 Gr. 278,

questioned in Parker v. Thompson, 1 Vr.

311, 312.

448. A widow cannot recover of the ex-

ecutors, (under Rev. Executors, p. 398, ? 13),

the amount of a bond, which, although
belonging to her, was sold, and the pro-

ceedsused bv her husband in his lifetime.

Vreeland v. Vreeland, 1 C. E. Gr. 512.

449. So, where a married woman's dis-

tributive share had been paid to her hus-

band in two instalments, part of which
existed at his death in the form of a check
of the administrator payable to the hus-

band's order, but the rest had been used
or invested in his own name. Held, that

the plaintiff could only recover the amount
of the check. Horner v. Webster, 4 Vr.

387.

See Attachment, |g 11, 13, Covenant, |

54, Debt, U 17, 22, 23, Debtor and Ceedi-
TOB, § 60, Distribution, U 13, 28, 29, 31-34,

Equity, U 585, 586, 684, 821, 1508, Evi-
dence, § 602, Execution, § 110. Supra H
49, 155, 156.

(c) Pleading and practice.

4.50. An acting executor must sue in the
name of all the executors. Hunt v. Kear-
ney, Pen. 721.

451. All the executors named in the will

must join in an action at law, though some
of them have refused to prove the will, or
administer the estate. Cole v. Smalley, 1

Dutch. 374. [P. X. 1871, p. 59J. Supra, ^

11.

451a. In actions against executors, only
those who have proved the will need be
joined. Ibid. 380.

452. The power of administrators is

joint only; they must sue and be sued
jointly, appear and plead jointly, and
cannot plead severally as executors may,
and judgment against them must be in

their joint capacity. Dickerson v. Robin-
son, 1 Hal. 195 ; Ryerson v. Ryerson, 1 South.
363.

453. The representatives of one of the
defendants in a joint judgment, maybe
sued, although the other defendant is liv-

ing. Parker v. Thompson, 1 Vr. 311.

454. In a plea in abatement for the
non-joinder of one of several executors as
plaintitr, the only material averments are,

that the person who is not joined as plain-
tiff, was constituted executor, and that he
is still living. An averment in such plea,

that the executor who has not joined has
administered upon the estate, is an irrele-

vant averment. Cole v. Smalley, 1 Dutch.
374.

455. On a suit for a debt of an ancestor,

the process must show defendants to be
his legal representatives. Parker v. Cram-
mer, Pen. 270.

456. In any suit which ought to be
brought by a complainant as executor
against the defendants as such, if the alle-

gations in the bill are sufficient to bring
them before the court in that character, it

is not necessary that they should be styled
such, either in the process, or in the com-
mencement of the bill, or in the prayer for

process. Evans v. Evans, 8 C. E. Gr. 71.

457. On the question whether an admin-
istrator or executor should sue in his own
name, or in his rej^resentative character,

the rule is this: that in all cases where the
executor or administrator has the action,

in the right of his testator or intestate,
viz. where the action accrued, to the de-

ceased, in his lifetime ; and also, where
the action has accrued to the executor or

administrator, since the death of the tes-

tator or intestate, either upon contract ex-

press or implied, made with the testator

or intestate ; or for an injury done to the
property of the testator or intestate, in his

lifetime ;—the executor or administrator
must sue in his representative character.

Stewart v. Richey, 2 Harr. 164.

458. But where the action accrues to the

executor or administrator, upon a con-
tract made b}' or with him, as such, since

the death of the testator or intestate ; or

for an injury done to, or a conversion of

the property of the testator or intestate, in

the hands or possession of the executor or

administrator after the death of the testa-

tor or intestate,—the action may and
ought to be brought in the proper name of

the executor or administrator, describing

himself to be such ; but not as executor or

administrator. Ibid.

459. Accounts with plaintifT as adminis-
trator cannot be joined with those in

plaintiff's own right. Mason v. Norcioss,

Coxe 242.
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400. In ail action against executors for

a distributive share of an estate, it is not
necessary to aver in the declaration that

a refunding;' bond had been tendered and
tiled. It is for the defendants, if they in-

sist upon it, to plead the omission in abate-

ment. Hnirii ads. J)ilk!/, 1 Dutch. 802.

461. Greater certainty is not required
in assigning breaclies upon a bond against

the administratri.K of the surety, than if the

suit had been brouglit against the surety
himself. 3Iorris Canal Co. v. Van Vorst, 3

Zab. 98.

402. Upon a. count for money had and
received by S. L., administrator, and S. B.,

administratrix of W. B., deceased, a judg-
ment cannot be rendered against the said

S. L. and S. B.. in their representative
capacity. Sibbit v. Lloi/d, <> Hal. MVo.

403. Neither could a judgment be ren-

dered against them individually upon
such a count. Ibid.

4<j4. Such a count in a declaration is bad
on a general demurrer. Ibid.

465. So also is a count for money laid

out and expended, to and for the use of

the said S. L. as administrator, and S. B.

as administratrix of W. B. deceased. Ibid.

466. In an action against an adminis-
trator upon a judgment of assets qaando, it

is sufficient to allege in the declaration

that assets came to the administrator's

hands since the judgment. It is not neces-

sary further to show that the plaintiff is

entitled to have them applied to his debt.

It seems this is a matter of defence to be
pleaded. Southard v. Fotts, 2 Zab. 278.

467. A count against an executor as

such, for money paid by plaintiff since
testator's death on a bond on which he
was testator's surety, and charging the ex-

ecutor with such payment to his use as

executor and with his promise to repay,

&c., is a count on which judgment de bonis

testatoris, may be rendered; and which
may be joined with counts for promises
made by testator in his lifetime. Reeve v.

Caivley,^2 Harr. 41o. See Assumpsit, § 37.

468. A cognovit actionem, by execu-
tor, is an admission of assets. Ben. v. De
Hart, 1 Hal. 450.

469. The plea of plene administravit,
may be pleaded by executors and adminis-
trators; although, in consequence of stat-

utory jDrovisions in this state, it may not
be available under precisely the same cir-

cumstances, nor to the same extent as at

common law. Haines x.J'riee. Spen. 480.

470. Payment of preferred debts, fu-

neral expenses, and expenses of admin-
istration, mav be shown under this plea.

Ibid.

471. Plene administravit is a good plea

in New Jersey, and {senM') a decree of

insolvency and distribution may be
given in evidence to sustain it. .Southard
V. Potts, 2 Zab. 278.

472. To an action or a scire facias on a

general judgment against an administra-
toi', plene administravit cannot be jtleaded,

but it may, to a judgment (juando. Und.
473. An administrator may plead that

lie has fully administered, except a cei'-

tain sum, which he is ready to pay over;
and the plaintiff may take judgment for

that sum, or may traverse the plea
by alleging that the defendant has
more assets ; and on an issue on such
ti'averse the question would be, whether
there was any greater sum which the
plaintiff was by law entitled to have paid
on his debt. Ibid.

474. In plene administravit, the account
given to the ordinary shall not be given
in evidence, nor any regard had to it. Liv-

ingston v. Combs, Coxe 42 ; Black v. Whitall,

1 Stock. 572, 585.

475. After allowing judgment to go by
default, administrators cannot plead p/ene

administravit ; it is a confession of assets.

Baracliff v. Griscom, Coxe 165.

476. To a bill by a daughter, against

the executors, for her share of the resi-

due of the personal estate, V)y the will

to be divided among the children, the

executors set np a release executed by
her and her husband of all their interest

in the estate for |70(J. No inventory of the

personal estate had been made by the ex-

ecutors ; and the shares afterwards proved
to he $4,500 each. Held, that the release

was no bar. Pennington v. Fowler, 3 Hal.
Ch. 343.

477. An order drawn by the defendant
on and accepted by the intestate, in favor

of a third person, but not taken up and
paid off by the administrators, until after

the commencement of the suit, is not
competent evidence in an action brought
by the administrators of the acceptor,

against the maker; for the mere accept-
ance does not give the acceptor a right

of action against the drawer, any more
than the endorsement of a note for the

accommodation of the maker, gives the

endorser a right of action against him,
before pavment. Suydam v. Combs, 3 Gr.

133.

478. A general judgment against ex-

ecutors or administrators, is erroneous,

and will be set aside. Nelson v. Golden,

Pen. 625; Murphy v. Bavis, Pen. 843; Im-
lay V. Hamilton, Pen. 997; Woodruff \.

Woodruff] 1 South. 375; Montfort v. Van-

arsdaleii, 2 South. 686; Montgomery v. Rey-

nolds, 2 Gr. 283. See Apgar v. Hiler, 4 Zab.

808.

479. Even when entered by confession
of the administrator. Little v. Brannin, 1

South, 288.

480. Judgment against an administrator

must be of"the intestate's goods, as to debt

and costs; and if insufficient, of adminis-

trator's, as to the costs. Quicksallv. Quiek-

sall, Pen. 457 ; Sindle v. Keirsted, Pen. 926.

481. A judgment against an executor
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or administrator whether by default or on
demurrer, or upon any plea except plenc
administravit, or assets to a certain amount
and rlens ultra, is conclusive upon him
that he has assets to satisfy such judgment.
Howell V. Potts, Spen. 1, 569.

482. If an executor or administrator,
plead payment with notice of set-ott', under
the statute, and obtain a verdict for a
balance due to his testator or intestate, he
ma^- have judgment and execution there-
on, with costs, if the plaintiff sued in his
own right; but if he sued as executor or
administrator, no judgment can therein
be entered against him for such balance

;

but it becomes a debt of record, the
truth of which cannot be questioned, and
which can be enforced only by action of
debt, or by scire facias, which must be
responded to, according to the laws regu-

lating the administration of estates. Shinn
V. Paterson, 2 Harr. 322.

483. From the passing of the act of Xov.
2d, 1743, until the yearlrOO, the sheriff by
virtue of an execution against executors
and administrators made sale not only of
the goods and chattels of the decedent.but
also of the real estate whereof he died
seized. Warrick v. Hunt, G Hal. 1.

See Abatemext, ?§ 1, 11, 18, 24, 27-30.
32, 63, 66, Areitratiox, §§ 1, 10, 42, Ax-
TACHMEN'T, §§ 11, 13, AXTORXEY, | 48, BiLLS
AND XoTES, I 177, Bonds, || 38, 71, 72, 74,

75, 78, 135, Certiorari, I( f), Costs, Ill(a).

Debt, § 6, Distributiox, i? 27, 28. 34, 35^

Equity, §'? 564, 566, 567, 572, 584-586, 613,
772-775. 1005, 1528. 1529, 111(c)(4). Evi-
dexce, U 20, 106. 265, 318a, 602, YII(c).
Supra, U 11, "9, 335.

F.

FERRIES.

1. The legislative grant of a ferry fran-
chise is valid, although the grantee has
no title to the landing places which are
named as the termini of the ferry. Co-
lumbia Del. Bridge Co. v. Geisse, 9 Vr. 39,
580.

2. The grant by one state of a ferry fran-
chise over a river, which is the boundary
between it and another state, is valid, and
it is not necessary that there be concur-
rent action by both states, nor that the
grantee have the right of landing beyond
the state by which the grant is made.' His
franchise, may for that'reason, be less val-
uable, but it is good so far as his own prop-
erty rights are concerned, or the jurisdic-
tion of the state making the grant "extends.
Ibid.

3. In an action to recover damages for
the injuries suftered in the destruction of
a ferry by the erection of a bridge, the in-
come derived by the plaintiff from tolls
received in preceding years is competent
evidence to show the Value of the fran-
chise. Ibid.

4. In such action, the rates of tolls fixed
by the board of chosen fi'eeholders, un-
der the act concerning ferries (Per. p. 419),
certified by the clerk of the board, are com-
petent evidence, although such rates were
fixed for the ferry before the plaintift' had
obtained a legislative grant of the franchise.
The evidence was competent to show what
the public authorities having power to es-
tablish the rates of ferriage, considered as
reasonable tolls. Ibid.

5. The charter of a bridge companv was
obtained in 1839; the ferry had been in
existence many years before, and must
have l)een within the contemplation of the

legislature when provision was made for

compensation to the owners of ferries in-

jured by the erection of the bridge, S. C, 5
Vr. 268^ 6 Yr. 558.

6. The act of 6th March. 1856, giving le-

gal authority to establish the ferry, and
take such tolls as may be prescribed by
the board of freeholders of the county

—

Held, to be only a confirmation by express
grant of the i^re-existing rights of the ferry-

owner, giving to him additional privileges
and safeguards. Ibid.

7. The right of property in the ferry did
not depend on the act of 1856, and whei'e
no application was made to the board of
freeholders to fix the rate of tolls, the right
was neither forfeited nor lost. Ibid.

8. The power of fixing the rates to be
taken at the ferries within their counties,
given to the board of freeholders by the
"Act concerning ferries," passed Feb. 6,

1799, {Rev. p. 419), authorizes them to fix

the rates to be taken at a ferry where one
terminus is within their county, although
the other terminus is out of the state.

Freeholders of Hudson v. State, 3 Zab. 206, 4
Zab. 718.

9. The board of chosen freeholders of
the county of Hudson have power to re-

gulate the rates of ferriage to be taken at

the ferry from Jerse\' City to the city of
Xew York. Ibid.

10. The question whether the ferry com-
pany have power to delegate their right

of ferriage, cannot be raised in a case,

where the question is, whether the prose-
cutors are or are not the owners of the
property on which the tax has been as-

sessed. State V. Richards, 1 Yr. 266.

See Agen'cy. |? 78, 79. Emixext Domain,
§? 119, 220.
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FIRE.

A landlord is not lialtlc under tlie stat-

ute, [Rev. p. 422, ^ 1), for the act of his
tenant, who by setting lire to his own
woods consumes tliose of liis neighbors.
Todd V. Collins, 1 Hal 127.

FISHERIES.

1. Tlie definition of a fishing place, {Rev.

Fisheries, p. 42(5, | 9), necessarily applies
to shore fisheries only. Bennett v. Boggs,
Bald. C. C. 60.

2. The penalties prescribed, [Rev. Fish-
eries, p, 426, ^ 10), are incurred bj- any
j)erson who uses a gilling seine or drift

net in the Delaware river, unless he has
the right of fishing on the opposite shore.
Ibid.

3. The defendant mav be held to bail,
{Rev. Fishei'ies, p. 430,'^ 26). Champion
V. Pierce, 6 Hal. 196.

4. The penalties prescribed by the 27th
and 28th sections, are not repealed and
supi^lied by the 31st section. Shoemaker
ads. State, Spen. 153.

See Crimes, | 344, Dedication, | 1, 4 Grif.

Laiv Reg. 1290, et seq. notes, Easement, 1(a),

147.

FIXTURES.

1. Property, ordinarily treated as per-
sonal, is often annexed to, and passes with
the realty as fixtures, where it manifestly
appears from the description and terms of
the instrument, that such was the inten-
tion of the parties. Potts v. i\'. J. Arms
Co., 2 C. E. Gr. 396.

2. Chattels, although fixtures to the
realty, may under certain circumstances
be converted into and treated as i:)ersonal

property, by a person claiming adverse-
ly to the owner of the real estate. Crane
V. Brigham, 3 Stock. 29.

3. A railroad track laid down upon
,

land with a view to its i)ermanent im-
l)rovenient or beneficial enjoyment, is

deemed a fixture and jiart of the realty.
Van Keuren v. C. R. R. Co., 9 \r. 165.

4. It is no cause of demurrer to a declara-
tion in replevin that it is brought for "a
barn, shingle mill, office and shed," for
although tlic^e things maybe, and ordina-
rily are, fixtures and part of the realty, yet
they may l)e personal jiroperty, and whe'th-
er they are or not, is matter of evidence.
Brearley v. Cox, 4 Zab. 287.

5. The permanency of the fixture de-
pends upon the motive and intention of
the party attaching it. If attached for
tem])orary use with the intention of re-
moving it, the mortgagor may remove it

;

aliter, if attached for the permanent im-
provement of the freehold. Quitnby v. Man-
hattan Co., 9 C. E. Gr. 260; Crane v. Brig-
ham, 3 Stock. 29.

6. The requisites for determining the
character of a fixture as realty, or other-
wise, are : 1. Actual annexation to the
realty, or something appurtenant thereto;
2. Application to the use or purpose to
which that part of the realty with which
it is connected, is appropriated ; 3. The
intention of the party to make a perma-
nent annexation to the freehold. Ibid.;
Blancke v. Rogers, 11 C. E. Gr. 563, 567

;

Brearley v. Cox. 4 Zab. 287, 289 ; Potts v. N.
J. Arms Co., 2 C. E. Gr. 395, 404.

7. That fixtures were called personal
property in the deed to the mortgagor
and that a bill of sale therefor accom-
panied the deed, cannot aflect their
character as between mortgagee and mort-
gagor. Ibid.

8. Whether property ordinarih' treated
as personal goes with the realty as fixtures
or otherwise, is not determined by its ca-
pability or incapability of being detached
and removed from the premises without
injury to the freehold, but depends upon
the particular circumstances of the case.

Ibid.

9. As between mortgagor and mort-
gagee, when the fixture appertains to the
real estate, is necessary for its enjoyment,
and is permanently attached to the free-

hold, it will be treated as realty. Ibid.

;

Crane x. Brigham, 3 Stock. 29.

10. Where the articles in dispute were
firmly attached to the freehold, and Avere

essential to its full and beneficial enjoy-
ment, were placed there bj' the owner of
the inheritance, and were adaj^ted to the
use and design of the real estate, and for a
long time had been used as fixtures. Held,
that the legal inference is, that they were
fixed to the freehold for the benefit of the
inheritance, and not for any inferior pur-
pose, and as between mortgagor and mort-
gagee, are fixtures. Ibid.

11. If there be a question whether ma-
chinery in a building is covered by a
mortgage, the court will interpose to
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prevent its removal, until the question

can be settled. Hutchinson v. Johnson, 3

Hal. Ch. -iO.

12. In seasons of drought, wlien the

water was not sufiicient to drive the mort-
gagor's mills all the time, and he had

^

placed a steam engine in the cellar of one
of the mortgaged buildings, and applied

the power of the engine directly to the

driving wheel, so that the machinery of

the mill moved precisely as if the wheel
was turned by the water. Held, that the

engine did not become subject to the

mortgage, but might be removed from the

premises. Randolph v. Gunjnne, 3 Hal. Ch.

88; Crane v. Brigham, 3 Stock. 29.

13. But if the mortgagor takes out the

water wheel, and puts in a steam engine,

changing the mill so as to run by steam,

instead of water, he would not be per-

mitted to remove the engine, and it could

not be taken by his creditors as perso-

nal property. Crane v. Brigham, 3 Stock.

29.

14. So, if he introduce a steam engine
to increase the motive power of the mill,

the engine becomes a permanent fixture,

since the improvement is made for the

benefit of the inheritance, which is his,

and the improvement attaches to that in-

heritance. Aliter, as between landlord and
tenant, because the tenant made the im-
provement for the benefit of the term, and
not of the reversion. Ibid.

15. B. placed in' his factory a molding
machine and a planing machine to be
used therein, both of which rested on the
main fioor, one of them being bolted there-

to for greater firmness, the other was of

sufficient weight to be steady without fast-

enings. He then executed a mortgage up-
on the real estate, including the building

in which the machines were. Subsequent-
ly h€ executed a chattel mortgage upon
the machines. Held, that the machines
were not fixtures subject to the real

mortgage, l)Ut passed under the chattel

mortgage. Blanche v. Rogers, 11 C. E. Gr.

563, affirming ,S'. C, 10 C. E. Gr. 496. See
Arnett v. Finney, Nov. 187<), reversing S. C,
11 C. E. Gr. 459.

16. To constitute such chattel a fixture,

there must be actual annexation to the
freehold, of a character evincing an intent

to make it permanent. Ibid.

18. Where a chattel mortgage included
a steam engine and boiler, shafting and
pulleys, and prior to the making of such
mortgage, execution was issued on the
land alone, upon which they were located.

Held, that as betAveen the purchaser at the
sheriff's sale and the chattel mortgagee,
.such chattels were to be considered a part
of the freehoUt. Keve v. Faxton, 11 C. E.
Gr. 107.

19. Where screws and bolts were used
to fasten and secure to the floors and walls

certain machines or uprights which were

moveable and not specially adapted to the
premises, nor designed to be i^ermanently
attached thereto, they are subject to the
mortgage, and do not pass by the sheriff's

deed. Ibid.

20. Where there were certain machines
upon the mortgaged premises, and the de-
cree of foreclosure was for the sale of the
premises, the surplus will be treated as the
proceeds of the sale of real estate, and as
between the mortgagee of such ma-
chines and lien claimants, will go to the
latter. Arnett v. Finney, Nov. 1876, rever-

sing S. a, 11 C. E. Gr. 459.

21. Where a trader erects trade fixtures

attached to the freehold, as between
landlord and tenant, they remain the
property of, and may be removed by the
latter, during or at the expiration of his

lease; while, as a general rule, if erected
by the owner in fee of the premises, the
same fixtures will pass l)y grant to the
grantee of the freehold. Crane v. Brigham,
3 Stock. 29.

22. The rule with regard to fixtures has
been much relaxed, as between tenant
for life or in tail, and remainderman,
and also as between landlord and ten-
ant; but as between heir and executor,

grantor and grantee, the rule has under-
gone no change. Ibid. ; Rogers v. Brokaiv,

10 C. E. Gr. 496, 11 C. E. Gr. 563.

23. The right of a tenant to remove
a trade fixture does not extend l)eyond

his term or possession. But such right

may be extended by an agreement with
the landlord. Torrey v. Burnett, 9 Vr.

457.

24. A landlord agreed to sell a trade fix-

ture for the benefit of the tenant, but failed

to do so. Held, that the tenant had a rea-

sonable time to remove such fixture, al-

though liis term was ended and possession

surrendered. Ibid.

25. Gas fixtures, such as the gasometer
and the apparatus for generating gas, as*

between landlord and tenant, are move-
able property. They would pass with the

inheritance as fixtures to the realty to the

heir-at-law or to a grantee; but as be-

tween landlord and tenant, the latter has
a right to remove them during the term.

Hays v. Doane, 3 Stock. 84.

26. Things that are ordinarily fixtures,

and are attached to the realty, may under
circumstances, as by agreement between
landlord and tenant, lie personal property,

and subject to the law and remedies pecu-
liar to personal property. Brearley v. Cox,

4 Zab. 287.

29. But the onus is upon the tenant to
' show the agreement between him and his

landlord, by which an article was not to

be considered a fixture. Ibid. 290.

See L.\XDLORD and Tenant, Mechanics
Lien, Moetgage.
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FORCIBLE ENTRY AND DETAINER.

I. What Constitutes.

II. Remedy.

(a) At common hue.

(6) Proceedings under the statute.

(1) The plaintitt"s interest.

(2) Notice.

(3) Complaint.
(4) Summons and return.

(5) Venire.

(6) Defence.
(7.) Duties of justice.

(8) Judgment.
(9) Fees.

I. What Constitutes.

1. The two ofiences of "forcible entry"
and " forcible detainer,"' are by (jur statute,

and always have been, distinct oflfences,

their ditference consisting in the lawful-

ness or unlawfulness of the entry. Pullen

V. Boney, 1 South. 12.0. 129, Southard, J.

case reversed, Xov. 1819.

2. When the entry is unlawful, wheth-
er forcible or not, and the subsequent con-
duct is forcible and tortious, the ofience
committed is a forcible entrv and detainer.

Ibid.

3. But when the original entry is law-
ful, and the subsecpient holding forcible

and tortious, then the ofl'ence is an unlaw-
ful detainer. 76/(7.

4. Where the defendant entered peace-
ably under a lease, but kept forcible pos-

session after the expiration of the lease,

he is guilty of forcible entry and de-
tainer. Ibid.

5. The force necessary to constitute

the ofTence of forcible entry and detainer,

must be more than the mere technical
force necessary to constitute a trespass,

but need not e.xcite fear of personal dan-
ger. Entering with actual force or con-
trolling force is sufhcient; whether the
facts amount to actual force, is a question
to be submitted to the jury. Berry v. Wil-

liams, 1 Zab. 423 ; Han kins v. Hamilton, 7

Hal. 203, note.

G. Forcibly breaking into a house in

the peaceable possession of another in the
absence of such possessor, is a forcible
entry within our statute. Mason v. Powell,

9 Vr. .570.

7. To render a person guilty of forcible

entry and detainer, he must be guilty of
" such words, circumstances or ac-
tions," in addition to the force requisite

to constitute an ordinary trespass, " as

have a natural tendency to excite fear or

apprehension of danger." Butts v. Voor-

hees, 1 Gr. 13.

8. Where the defendant entered upon
land with such hands and tools as were re-

quired for quarrying the limestone con-
tained therein, took down the fence. and
built a new one around the land, and re-

fused to quit the premises. Held, not to

amount to a forcible entry and detainer.

Ibid. 17.

9. Where the defendant came in com-
pany with eight or ten persons, and the

agent of the one under whom the defend-
ant entered, demanded and was refused pos-

session by the plaintiff, and the agent then •

said " he hoped tliere would be no diflicul-

ty, but he was bound to inform the defend
ant (?) he must take possession." Held, to

imply that if possession could not be ob-

tained without ditficulty, it must be taken
bv force. Mercereau v. Bergen, 3 Gr. 244,

247.

10. In an action of forcible entry and
detainer, if any evidence of force within

the meauing of the statute was given, the

supreme court Avill not interfere. But if

no evidence of force was produced, if all

the acts done by the defendant do not in

legal contemplation amount to a forcible

detainer, it is the duty of the court to re-

lieve the aggrieved party from an illegal

and erroneous verdict. Brick v. Middleton,

7 Hal. 2(i6; Hendrickson v. Hendrickson, 7

Hal. 202, 203.

11. Where the defendant peaceably re-

ceived the plaintiff's agent, who requested

him to repair to a neighboring tavern to

hear an attorney explain the object of the

agent's visit, and the attorney accused the

defendant of having stolen a lease of the

premises, whereupon the latter declared

that he would " hght while the last drop
of blood was in his veins, before he would
give up the property." Held, that there

was no evidence of such force as constit-

tutes a forcible detainer within the mean-
ing of the statute. Ibid. 2t)7.

12. To authorize a verdict and judgment
for the complainant in an aotion of forcible

detainer, there must be proof of menaces
or threats, or of such circumstances as

tend to excite fear or appreliension of dan-

ger. Hendrickson v. Hendrickson, 7 Hal.

202; Hankin.s. v. Hamilton, 7 Hal. 203, note.

13. Proof that the complainant leased

the premises to A. for a term of years ex-

piring on the first of April, 1830; that the

defendant went into possession of the

premises while in the possession of the

said A. the tenant of the complainant be-

fore his term had expired, with the consent

of A. and against the will of the complain-
ant ; that on the 5th of April, demand and
notice in writing for the delivery of the

possession were made by the complainant,

and that the defendant refused to quit and
continued to hold the premises, is sufli-

cient to make out a prima facie case, and
right to recover in an action of unlawful
detainer. Allmi v, Smith, 7 Hal. 199.
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14. A prosecution will not lie for forcibly

entering upon a weir or fishery, which is

mere personal propertv. ]'an Auken v.

Decker, Pen. 108, 109.

35. The facts to be tried in case of an
unlawful detainer are, wliether pajties were
landlord and tenants to each other, and
whether the tenants held over after the
lease expired. Barnes v. Xichohon, Pen.
326. 4 Grif. Law Reg. 1307.

16. The facts necessary to sustain an un-
lawful detainer are of a mixed nature,
arising in part from contract, and in part
from tort. There must ])e a lawful tenan-
cy, and an unlawful detention after its ex-
piration. Snedeker v. Quick, 7 Hal. 129,

130, Ewing, C. J.

II. Eemedy.

(a) At common law.

17. An indictment for forcible entry
and detainer is good at common law.
Cruiser v. State. 3 Harr. 206; PuUen v. Bo-
ney, 1 South. 125, 130.

18. Before the passing of the act con-
cerning forcible entries and detainers, the
private remedy had been by inquisition
or indictment under the several British
statutes relating thereto. Ibid. 208.

19. The act of 179S, [Rev. p. 439), has not
abolished or repealed the common law
upon the subject. Ibid. See Pullen v. Bo-
ney, 1 South. 125, 129; Kerr v. Phillips, 2
South. 818, 819.

20. In New Jersey inquisitions before a
justice for forcible entiy and detainer, are
considered as civil prosecutions. Coven-
hoven v. State, Coxe 258. See Townley v.

Rutan, Spen. 604, 608.

21. The inquisition is not vitiated by the
dates being expressed in flgvires ; nor need
the justice sign it. Ibid.

22. Where tliere were two intruders,
service of notice of taking the inquisition
directed to both, served on one and the
wife of the other and an appearance by
both, is sufficient. Ibid.

23. But if the defendant has no notice,
it is a fatal defect. Slate v. Stokes, Coxe
392.

24. What is a sufficient notice of tak-
ing an inquisition of forcible entry and de-
tainer. Covenlwven \. State, Coxe 258.

(b) Proceedings under the statute.

(1) The plaintiff's interest.

25. An action for forcible entry and de-
tainer can only be maintained bv the ten-

ant who Avas in actual possession of the
premises at the time of the injury com-
mitted, and cannot be l»rought by the
landlord. Bennett y. Montffornery, .3 Hal.
48; Mercereau v. Bergen, 3 Gr. 244, 247.

26. Mere seizin is not enough. Ibid.;
Corlies v. Corlips, 2 Harr. 167, 169.

27. The actual possession of a landlord
must Ije proved ; constructive, is not suf-
ficient to sustain an action of unlawful
detainer. Boylston v. Valentine, 1 Harr.
346, 347.

28. The plaintiff" in forcible entry, or
forcible detainer, must have a possession
in fact or in law. A mere claim or right
of possession will not lie sufficient; it must
be a right in possession, which is dis-

turbed, and for which the action is brought.
Mairs v. Sparks, 2 South. 513, 515.

29. So, where the plaintiff" founded her
right on a lease devised to her by the les-

see, but neither the lessee nor the plaintiff'

had ever been in ])Ossession. Held, that
the action would not lie. Ibid.

30. A fish commissioners license to
erect a weir or fishery in a navigable river

grants no estate which will support this

action. Van Auken v. Decker. Pen. 108,
110.

31. The estate or merits of the title,

cannot be inquired into in an action of
unlawful detainer. Such inquiry is pro-
hibited bv the 2.3d section of the statute,

(Rev. p. 443). Allen v. Smith. 7 Hal. 199;
Barnes v. Nicholson, Pen. 326 : Youngs v.

Freeman, 3 Gr. 30.

32. So, where the complainant was a
stranger to the lease at the time of its

creation, having no interest in the prem-
ises as landlord or reversioner, he cannot
maintain the action of unlawful detainer.

Youngs v. Freeman, 3 Gr. 30, 31.

33. When the person to whom the re-

version or remainder belongs cannot show
himself to be such person without an ex-

hibition of his title, he cannot 7naintain

the action. Ibid.; Allen \. Smith, 7 Hal.

199, 201, Ewing, C. J.

(2) Notice.

34. Tenant from year to year holding
over after tenancy determined by notice

to quit. Held, that the same" notice
which determines the tenancy, will be suf-

ficient as a demand and notice under the

statute for delivering the possession, in

order to support a complaint of unlawfiil

detainer. Townley v. Rutan, 1 Zab. 674,

affirming Spen. 604.

35. Xotice to deliver possession is neces-

sary only in cases of unlawful detainer,
where the tenant holds over. Crane v. Dod.
Pen. 246.

36. A person cannot be guilty of an un-
lawful detainer until notice for delivery be

given, and a demand for the premises be

)nade. Adams v. Decker, 6 Hal. 84, 87.
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.S7. What is a .sufficient form of notice.

Ibid.

(3) Complaint.

38. A complaint for forcible entry and
detainer, must state that the complainant
was, at tlie time of the wronjj; comphiined
of, in possession of the premi.<e.s, either
in fact or in law. Codies v. Corlies, 2 Harr.
1G7.

39. Complaint in forcible entry and de-
tainer, mu.st set out the estate of com-
plainant, and the place where premises
are situated. T an Auken v. Decker, Pen.
108; Barnes v. Nicholson, Pen. 326; Banks
V. Murray, 2 South. 849.

40. Setting out that the plaintifls are
" tenants for years, or lessors of the same"
is not sufficient. Wall v. Hunt, 4 Hal. 37, 38.

41. Xor, that the plaintirts * -^ * were
simply possessed of a lot. Banks v. Mur-
ray, 2' South. 84'.t.

42. It is a sufficient setting forth of com-
plainant's estate to allege " that he was
possessed as tenant for years of a lease-
hold estate not yet ended." Berry v. Wil-

liams, 1 Zab. 423.

43. " The lands of the said S. B. situate
in the township of W., in the county of
W.," is a sufficient description of the
premises. PuUen v. Boupy, 1 South. 125,

126, case reversed Nov. 1819.

44. That the defendant forcibly detains
the " messuage or dwelling house situated
in the township of D. in the county of M.,"
is too loose and uncertain. Applegate v.

Applegate, 1 Harr. 321.

45. So, in a comprint of unlawful de-
tainer, it is insufficient to charge the de-
fendant with having been a tenant, not
stating when, nor alleging that he is now
tenant of the plaintiff. Boylston v. Valen-
tine, 1 Hal. 346, 347, overruled in Davis v.

Winters, 1 Zab. 676.

46. For a sufficient state of demand or
complaint in the action of unlawful de-
tainer, see Adams v. Decker, 6 Hal. 84.

47. The form of complaint of unlawful
detainer given in " Ewing's Justice." Held,
to be sufficient. Townley v. Rutan, 1 Zab.
674, affirming Spen. 604.

48. Technical nicety is not required, in

the state of demand in unlawful detainer;
it is sufficient if a substantial cause of ac-

tion appear. Houqhton v. Potter. 3 Zab.
339, affirmed 4 Zab. 735.

49. Tenancy of the defendant. If a
tenancy of two or more defendants, is

averred in the complaint, such tenancy
should be jjroved as averred. Snedeker v.

Quick, 7 Hal. 129: Hildebrandx. Linninger,
3 Gr. 38.

50. Separate possessions constitute

separate tenants, and they must be sued
in separate actions. Boylston v. Valentine,

1 Hal. 346. 347 ; Kerr v. Phillips. 2 South.
818.

(4) Summons and return.

I

51. If it appear In* the complaint fded
i in an action of unlawful detainer that the
summons was issued previous to the de-
mand and notice in writing for the deliv-

ery of the possession, the judgment will

be reversed. Mead v. Kirkpairick, 3 Hal.
308.

52. Where the summons following the
statute, specified the day and montli but
not the year. Held, sufficient. Pullni v.

Boney, 1 South. 125, case reversed, Xov.
1819.

53. In a summons in forcible entry and
detainer, it is not necessary that return
be within 15 days of teste ; that re,!i:u-

lation onlv applies to justices courts. Ber-

ry V. Williams, 1 Zab. 423.

54. So, in such action the return endors-
ed on summons, " I have summoned the
within named, tfcc., as within I am com-
manded, on, &c., by reading the same to

them, and leaving with each of them a
copv thereof." Held, sufficient. Drake v.

Newton. 3 Zab. 111.

55. The following return was held insuf-

ficient
—"this writ was served Saturday,

July 24th, A. M., by leaving a copy fasten-

ed to the door of the house, which is said

to be in possession of defendant, as he was
not therein. Served, etc." Miller v. Doo-
little, 2 South. 845.

56. If a defendant in an unlawful de-

tainer api^ears and requests an adjourn-
ment, and allows part of the jurors to be
sworn without objection, he cannot object

to a defect in the service of the summons;
such defect is cured by his appearance.
Houghton v. Potter, 3 Zab. 338.

(5) Venire.

57. It is not error, for the sheriff in an
action of unlawful detainer, to return a

jjanel of twenty-four jurors, if only twelve

are sworn on the jurv. Adams v. Decker,

6 Hal. 84.

See Coroners, § 2.

(6) Defence.

58. In a case of forcible entry and de-

tainer, evidence, the object of which is -to

set up a title to the freehold, against the

comjDlainant is inadmissible. Mepcereau v.

Bergen, 3 Gr. 244.

59. In forcible entry and detainer the

defendant is prechided from setting up
that the complainant's title is not such
as he has set forth in his complaint. Drake
V. Neicton, 3 Zab. Ill; Appleqate v. Apple-

gate. 1 Harr. 323; Allen v. Smith,? Hal.

199.

60. The defendant will not be permitted

to show that the complainant has an es-

tate in the premises, different from that
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which he avers in the complaint. Allen\.

Smith. 7 Hal. 191).

61. To an inquisition of forcible entry

and detainer, the defendant, protesting

the insufhciency of the charge, and that

the prosecutor had not, at any time -within

three years before inquisition, been found
in possession of the premises, pleaded—1.

As to the force and arms, not guilty. 2.

That those under wliom he held had been
in possession for eight years next before,

&c. without this, that defendant on the

day and year alleged, entered, disseized,

&c. Held, bad on dennirrer. State v. Co-

veyihoven, 1 Hal. 396.

62. Defendant may avail himself, in his

defence, of his three years' possession,
and mny put in issue the forcible entry,

etc., but one should be pleaded under a
jyrotestando. otherwise the plea will be bad
for duplicity. lOid.

03. Possession is not a plea in bar to

the inquisition, but it is a good plea to

prevent restitution. Ibid.

64. The right to restitution is a civil

right, and when a plea is pleaded in bar
of the restitution, the prosecutor may re-

ply in his own name. Ibid.

65. Plea, that those under whom defend-
ant holds, have been in possession three
years ne.xt before, &c . is bad. Ibid.

66. Plea of possession for eight years
before, itc, is bad ; it puts in issue an im-
material fact. Ibid. See Amendments, §

54.

67. Where the plaintiff claims under a
lease, the defendant may show by parol
that the lease was surrendered. Mairs v.

Sparks, 2 South. 513.

(7) Didies of justice.

68. In actions for unlawful detainers,
and forcible entries and detainers, the jus-

tice is required to make i\n accurate re-
cord of the proceedings had before him
touching the complaint, and among other
things to enter upon his docket, the rea-

sons that intluenced his mind for admit-
ting evidence objected to and rejecting
evidence oflered on the trial. Snedeker v.

Quick, 1 Gr. 306 ; Launierew Wode, 8 Harr.
296.

69. The justice is not recjuired to enter
at large on his docket the oath adminis-
tered to*the jurors. Drake v. Neivton, 3
Zab. 111.

70. Omitting to record in the justice's

docket, the sheriff's return to the venire,

is a fatal error. Appleqate v. Applegate, 1

Harr. 321 : Prickett v. Prickett, 7 Hal. 1S6.

71. It is no cause for reversing a judg-
ment in unlawful detainer that the justice

omitted to enter in his docket that objec-
tions were made to evidence offered. This
part of the statute is directory only, and
an omission to comply with it does not

vitiate the proceedings and judgment.
Houghton v. Potter. 3 Zab. 339.

72. If the charge of the justice in an
action of unlawful detainer, is erroneous
in a material point, the judgment will be
reversed. Snedeker v. Quick, 7 Hal. 159.

73. Reading the statute and telling

the jury that they could examine it. Held
a sutticient charge. Pullen v. Boney, 1
South. 125, 128, 131, Southard, J., dissenting

;

case reversed Nov. 1819. Contra, Boylston
v. Valentine. 1 Harr. 346, 347 ; Davison v.

Schooley, 5 Hal. 145, 146.

74. Where thedefendant claimed that the
tenancy still existed, it is correct for the
justice to charge that if the defendant held
over with the consent of his landlord ex-

press or implied, he was not guilty of an
unlawful detainer, and that the jury should
hnd for the defendant ; but if there was no
such consent, then the notice to quit was
sufficient, and they should find for the
plaintiff. Youngs v. Sunderland, 3 Gr. 32,

34.

75. After the jury are impanelled in an
action of forcible entry and detainer, they

are under the contrt)l of the court, who
may select a constable to take charge of

the jury while they deliberate. Stnith v.

Williamson, 6 Hal. 313.

(8) Judgment.

76. Judgment that the plaintiff " be re-

stored to his premises in his complaint
specified, and that he recover,'' &c., is suf-

ficient. Toicnley v. Rutan, Spen. 605.

77. Where the complaint is that the

defendant detains the " messuage or dwel-
I ling house,'' judgment that the plaintiff

! have restitution of the messuage, lands
i and tenements, etc., and a writ of restitu-

tion conforming to said judgment, are er-

roneous and cannot be supported. Apple-

gate V. Applegate, 1 Harr. 321.

78. Judgment on forcible entry, is of

restitution, not of guilt. Weller v. Parke,

Pen. 661: Cowman v. Barber, Pen. 688;
Kerr v. Phillips, 2 South. 818.

79. " I give judgment accordingly." is

incorrect, in forcible entry and detainer.

It should be the regular judgment ' there-

fore it is considered,"' &c.,as contemplated
bv the statute. Crane v. Dod, Pen. 340,

341.

80. If two persons are alleged in the

complaint to be tenants, and to be in pos-

session of the premises, when one of these

only is tenant, or in possession of the

premises, one of the defendants cannot be
found guilty and the other not guilty, but

a verdict should be rendered in favor of

both defendants. Hildebrand v. Linninger,

3 Gr. 38; Snedeker v. Quick. 7 Hal. 129.

81. Forna of judgment for costs in for-

cible entrv and detainer. Davison v. School-

ey, 6 Hal.'l45, 148.

82. Though a judgment in an action of
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forcible entry and detainer, is erroneous
in regard to the costs, it will not be wholly
reversed on that account. But the judg-
ment may be corrected in relation to the

costs and aHirmed as to the residue. Smith
V. Williamson, (> Hal. ol.'5. See Youngs v,

Siuiflerland, 3 Gr. 32, 35.

([)) Fees.

83. In cases of unlawful detainer, the
fees of jurors should be taxed at twenty-

five cents each, and then trebled. Youngs
V. tSunderland, 3 Cir. o2.

84. A charge for constable's fees for

attending a jury iii an action of forcible

entry and detainer, is not a legal charge.
Smith V. Williamson, G Hal. 313.

FORMER RECOVERY.

1. A judgment or verdict on the merits
in a personal action, is a bar not only to the
same party, but to his executors and ad-
ministrators, and all others who were par-
ties or privies to that judgment. Loiver Al-

loways Creek v. Moore, 3 Gr. 146. See Cox-
stable,

'i
36.

2. An estoppel by a record is matter of

strict law, and without favor in courts

;

to be available, it must be certain to every
intent,, and upon the point in question.
Hopper ads. Chamberlain, 5 Vr. 221.

3. The trial and verdict taken by virtue
of the supplement to the landlord and
tenant act, are conclusive so far as to be
a justification to the justice and the con-
stable, but are not conclusive, either upon
landlord or tenant, in any subsequent legal

proceeding. Ibid. ; McWilliams v. King, 3
Vr. 21.

4. If it appear by the return to the writ
of certiorari, that the same subject inatter

has been heard and adjudged by the court
on a former certiorari, to which the
present prosecutor Avas a party, and that
judgment thereon was rendered against
him, the writ will be dismissed. State, Ma-
lone V. Jersey City, 1 Vr. 247.

5. A decision upon a certiorari, as to the
validity of an assessment, is conclusive
in a suit to recover the assessment, where
the. parties to the latter suit are substan-
tially the same as to the certiorari, though
in name different. North River Meadow Co.

V. Shrewsbury Church, 2 Zab. 424.

6. A judgment on the merits by the
common pleas on an appeal, is a bar to

another action for the same cause. Chees-
man v. Leonard, Pen. 549.

7. Where a party in a suit against a rail-

road company for loss by fire caused by

such company, by mistake deducts from
his claim in such suit the amount of the
insurance money, the judgment in tlie

hrsl suit, if clearly pleaded, will bar a fur-

ther recoverv. Weber v. Morris and Essex
R. R. Co., 7 Vr. 213.

8. A former verdict, with judgment
thereon between the same parties upon a
point in issue in the former suit, will con-
clude and estop in a suit between the same
parties, althougli not pleaded in the latter

suit, if the party offering it as an estoppel
has had no opportunity to plead it. Ward
v. Ward, 2 Zab. 690. S'ee Evidkxce, ? 276.

9. An injunction was refused where it

appeared that complainant had brought
an action at law for the same alleged in-

jury, and that the jury had found a verdict
for the defendants. Durant v. Williamson,
3 Hal. Ch. 547.

10. Parties having a judgment in an-
other state, legally rendered by a court
of common law jurisdiction, cannot main-
tain a suit in this state on the original

debt or cause of- action. Barnes v. Gibbs, 2
Vr. 317. See Actions, | 82.

11. A judgment of nonsuit in a former
action between the same parties, is no bar
to a subsequent action by the same plain-
tiff' against the same defendant for the
same cause of action. Saowhill v. Hillyer,

4 Hal. 38.

12. In an action by A. against B., and a
subsequent action by B. against A., a judg-
ment recovered in the latter suit before
the trial in the former, is conclusive. Co-
nine V. Scoby, 2 South. 510.

13. A former decree pleaded in bar need
not appear to have been between precisely
the same parties with the one to which it

is pleaded, but it must always aj^pear to

have been for the same subject matter.
Mattliews v. Roberts. 1 Gr. Ch. 338 ; Demund
V. French, 2 South .828.

14. A judgment against W. J. and son,

is no bar to a recovery against W., son of
W. J. Johnson v. Emmons, Pen. 747.

15. The judgment is conclusive although
the form of the action in the one suit was
debt and in the other, case. Smith v. Fin-
ley, Pen. 1005.

16. Where an action for work and laljor

is founded on an express promise made
by the defendant, neither the record of a
judgment recovered by a third party
against the defendant for the same work,
nor the satisfaction of such judgment is

competent evidence by way of defence.
Kutzmeyer \. Ennis, 3 Dutch. 371.

17. Nor can defendant prove that a*

judgment between the plaintiff and a
stranger has been reversed in a superior
court. Despreaux v. Hendrickson, Pen. 385.

18. Where the chancellor has dissolved

an injunction to stay the proceedings of

an action of ejectment on the ground that

the equity of the bill was fully answered,
and subsequentl)' a bill similar in every



574 FOKMER EECOYEKY.—FKAUD, I.

Former Eecovery.—What is Actionable.

substantial matter was filed, in which an-

other assumed the position of the com- ,

plainant in the first bill, clearly in the in-

terest of the former complainant. Held,

that " to countenance these proceedings
would encourage litigation and the multi-
plication of suits. It would be to exer-

cise tlie injunction powers of the court

—

to embarrass and retard, instead of promot-
ing justice." Endicott v. Mathis, 1 Stock.

lio.

19. The firstjudgment is conclusive upon
the facts, only so fiir as that case is con-

:

cerned ; it does not prevent the same facts

from being controverted in a second case

founded upon a distinct cause of action.

Bernard v. Hohoken, 3 Dutch. 412. See
Evidence, I 806.

20. A recovery in an action of debt be-

fore a justice is not a bar to a subsequent
action of debt, between the same parties,

for a demand arising prior to the recovery,

unless it appear that the cause of action

is the same. Smock v. Throckmorton, 3 Hal.
216.

21. Xor, where a bill on which suit was
brought, was not in plaintitt"'s possession

at tlie time of a former suit. Carhart v.

Miller, 2 South. 573; Henry v. Milhcnn,!
Gr. 266.

22. Pleading. If the record of another
court be pleaded in abatement, the party
pleading it must accompany the plea with
an exemplification, to be filed therewith.

Trenton Bank v. Wallace, 4 Hal. 83.

23. A plea of former recovery cannot be
filed without an afladavit of the truth of

the facts. Anonymous, Pen. 899.

24. In trespass q. c.f. on a plea that the

premises were the freehold of E., at whose
command the defendant entered, &c., rep-

lication a former verdict and judgment
that the premises were plaintift''s freehold
and not R.'s, was adjudged bad, on demur-
rer. Richmond v. Hays, Pen. 492. See
Baldxvin v. O'Brian, Coxe 418.

See Action, | 82, Appeal, § 28, Assump-
sit, § 22, Bonds, i 68, Constitution, Ill(fl)

(4), CoNTR.\CTS, g 8(>, Crimes, U 289, 293,

294, Damages, |U , 6, Divorce, H 9, 128-130fl,

Ejectment, || 172, 186, Equity, U 50, 326-

328, 387, 751. 1072, 14(J4-1409. Estoppel, ^

69, Evidence, ?g 230, 272-275, 280.

FRAUD.

I. What is Actionable.

II. Pleading and Evidence.

(a) At law.

(b) In equity.

I. What is Actionable.

1. There are four species of fraud: (1)
Fraud may arise from facts and circum-
stances of imposition. (2) It may be ap-
parent from tiie intrinsic value and sub-
ject of the bargain itself—such as no man
in his senses, and not under delusion,
would make on the one hand, and as no
honest or fair man Avould accept on the
other. (3) It may be inferred from the
circumstances and condition of the parties
contracting ; for it is as much against con-
science to take advantage of a man's weak-
ness or necessity, as his ignorance. (4)

It may also lie collected from the nature
and circumstances of the transaction,

as being an imposition on third persons.
Hinchman v. Emans, Sax. 100.

2. Suppressio veri is as good ground
for setting aside a convevance as suggestio

falsi. Torrey\.Buck,\ Gr. Ch.366; Crane
V. Conklin, Sax. 346; Snyder v. Findley,

Coxe 78. See Conveyance, § 233. Equity,

H 9, 257, 261, Estoppel, U 101, 102.

3. A failure to disclose facts within the
knowledge of the seller of lands, sufficient

to constitute fraud, must amount to a sup-
pression of such as he is bound, in con-
science and duty to disclose to the pur-
chaser. Where there is no fraud or mistake
as to such facts, a party may properly be
remitted to his remedy at law. Conover v.

Warden, 7 C. E. Gr. 492.

4. It is not fraud at law if the vendor do
not disclose unsoundness or faults known
b}^ him to exist in the article sold. Benin-
ger v. Coricin, 4 Zab. 257.

5. The mere fact that the vendor of per-

sonal property places an over valuation
upon it, by which the buyer is led to give

more than it proves to be worth, does not
entitle the latter to relief. The vendor's
statements as to value merely, do not
amount to a warranty nor to fraud, al-

though he knows them to be untrue. The
same rule applies to an over valuation of

property contributed to a partnership

as part of the capital by one becoming
a partner. Uhler v. Semple, 5 C. E. Gr.

288.

6. Semble. That leaving personal proper-

ty purchased at shcrirt"s sale in the posses-

sion of the defendant, is not, of itself,

sufficient to vitiate a sale. Bank of New
Brunswick w Hassert, Sax. 1. See Evidence,

i U 195. 196.

I
7. If the sheriff" and the purchaser at

his sale act fraudulently in the disposal of

I

property, such sale is absolutely void. Den.

I

Inskeep v. Lecony, Coxe 39.

j

8. If sherift" alone acts fraudulently, such
misbehavior ought not to prejudice an in-

nocent purchaser. Ibid. ; Conover v. Wal-
ling, 2McCart. 173.

9. Fraud is actual or constructive.
' The former is generally a question of fact

;

.
the latter, of law after the facts are found.
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Postmaster General v. lieeder, 4 Wash. C. C,

(37S. See Evidf.xck, 'i 103.

10. "Fnuul being- :i mixed question,
partly of hiw and piirtly of fact, imisl al-

ways' be (leterniined by the jury and not
by the judge." Clieer v. Applrgate, 2 South.
47!i. 481 ; Den. In>ikirp v. Leconij, Coxe 30.

11. Whether the transaction is fraudu-

lent or not. is a question of fact to be
settled by the jury. Miller ads. Pancoast,

5 Dutch. '2oU; Reford v. Cramer, 1 Vr. 250;
Hendricks v. Mount, 2 South. 738(c) ; Den.
V. Manning, Spen. 012; Farrel v. Cohvell, 1

Vr. 123, 128. Infra, I 40.

12. What is evidence of fraud is a ques-

tion of law. Vanpelt v. Veghte, 2 Gr. 207.

See Errou, 1 18, Fraudulent Convfa-.\xces,

|§ oo-GO.

13. When a jury find a special verdict as

to au agreement, they are .simply to find

the facts; they are not to say that it was
corruptly entered into, that being a mat-
ter of inference for the court. Watkins v.

Pintard, Coxe 378.

14. The application of the rule which
measures the duty of an agent makes this

a case of constructive fraud. Condit v.

Blackicell, 7 C. E. Gr. 481.

15. When a party seeks relief in ecjuity

from liability for acts done under his au-

thority, on the ground that the authority-
was fraudulently obtained, he must show-

wherein the fraud consists ; the mere alle-

gation of fraud is not sufficient. Smith v.

Kuhl, 10 C. E. Gr. 38. See Equity, ^ 878.

16. The husband is not guilty of any
fraud against creditors, if he does not con-
vert to his own or their use the earnings
of the wife. Stedl v. Fulton, 1 Vr. 430.

17. Where a vendee bought premises,
assuming a mortgage of $1500, and on
the trial below proved, that there was a
mortgage of $1600 on the jDremises. Held,

that this did not avoid the agreement, it

being an executed agreement, and that

it was not a circumstance from which
alone the jurv could infer fraud. Rogers
V. Colt, 1 Zab. 18, 704.

18. If the assignor of a note assure the
assignee that the drawer is responsible, upon
which assurance the assignee accepts it in

payment of a debt, and the drawer at the

time is insolvent, the assignor is liable

whether he kne-w the falsity of such rep-

resentation or not. Snyder v. Findley, Coxe
48, 78, 178.

10. Repx-esentations made to an illiterate

man that a note had been endorsed by
the payee thereof, and that he was re-

sponsible, are sufficient to sustain an
action, if false. Decker v. Hardin, 2 South.

570.

20. Case is the proper form of action for

deceit in the transfer of a note. Meeker v.

Potter, 2 South. 586; Waters \. Van Winkle,

Pen. 567, 570. Pennington, J.

21. That defendant recommended the

notes " to be good and of full value, at the

same time knowing them not to be good,"'

is too uncertain. Ibid.

22. Proof that the defendant purchased
the notes at half their value, is evidence
of knowledge tliat his statements that "the
maker was a good man and able to pay,
and if the notes were not good, he would
make tliem good," were false. Voorhies v.

Kerr, Pen. 000.

23. The suit was on an accommodation
taken up by the plaintiff; the defendant set

up a written agreement, whereby the plain-
tiff luidertook to pay all notes, of every
kind, which were then outstanding; in

rebuttal the plaintifl" offered to show that,

at the time of the execution of such agree-
ment, tlie defendant fraudulently repre-
sented that the note in suit had been paid.

Held, such evidence was admissible. Brew-
ster V. Breivster, 9 Vr. 119.

24. That a purchaser bought by the lot

or parcel and not by the acre, that the
land was before his eyes and subject every
day to his observation, can furnish no ex-

cuse to the vendor for his misrepresenta-
tion. He is bound to declare the truth at

anv rate. Miller v. Chetwood, 1 Gr. Ch. 199.

See CoxvKYANCE, ? 233.

25. Deed set aside as fraudulent where a
large part of the consideration was paid in

stock of no value, although the purchaser,
who was cashier of the company, I'efused
to express any opinion about the stock or
its value, referring the vendor to other
persons for information, and although the
vendor himself declared that he knew it

was a speculation and intended to run the
risk. Torrey v. Buck, 1 Gr. Ch. 366.

26. Thefolly and indiscretion of a vend-
or can never justify the vendee in obtain-

ing property without compensation. Ibid.

27. The complainant having been induced
to exchange mortgages in jiart for bonds,
upon the ftxlse and fraudulent representa-

tions of the defendant as to their value,

which bonds proved to be -U'Orthless, the
defendant knowing that complainant
would not have made such exchange with-

out such representations, the mortgages,
which had been cancelled of record, were re-

established. Stover \. Wood, 11 C. E. Gr.417.

28. An action may be brought on a false

and fraudulent representation, on a sale of

real estate. Journey v. Hunt, Coxe 235.

20. So, where a horse was exchanged for

real estate, the nature and quality of which
was grossly misrepresented. Waters v. Van
Winkle, Pen. 567.

31. If he who has the legal title, by his

acts and conversations, induces another to

purchase the premises under another title,

and stands by and sees him take a deed
and i^ay his money for it, it is a fraud i)er

[
se. Tomlin ads. Den. Cox, 4 Harr. 76.

32. A pai'tner cannot have relief upon
the ground that he was induced to accept

the terms in question by statements of his

:
co-partners of an opinion that the capital
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or facilities possessed by the proposed firm

would be sufficient, and that the business

would be profitable. Such representa-

tions, thougb false, give no ground of ac-

tion on the case. Uhlcr v. Semjde, 5 C. E.

Gr. 288.

38. An action will lie for obtaining a

certificate of the United States, by false

and fraudulent representations. Fenemore

v. United States, 8 Dall. 357.

34. Where the evidence shows that all

the parties have been guilty of fraud,

thev are not entitled to any aid from
the"court. Price v. PoUuck, 8 Vr. 44 ; Church

V. IfiuV, 4Vr. 318.

35. It is not always necessary to rescind
an agreement, when fraudulent, to defend

against part of its effect. Brewster v. Breio-

ster, 9 Vr. 119.

3(3. \l'hen, by eliminating the fraudulent

element, the contract will stand as the

honest agreement of the parties, and full

justice can be done, it would seem that

such element may be excluded, by way of

defence. Ibid.

37. When a party has paid money on a

contract entered into through fraudulent

misrepresentation, he may maintain an
action for deceit against the person guilty

of the fraud. Byard v. Holmes, 4 Vr. 119.

38. Query. Whether the plaintifi' can re-

cover on the forged endorsements on a

note, or must seek his remedy in an action

on the case, for a deceit, or upon the special

agreement. Bell ads. Shields, 4 Harr. 93.

39. A bailee cannot show fraud in a bill

of sale between third parties. Hendricks x.

Mount, 2 South. 738,(6).

See Actions, § 9, Agency, U 54, 61, 62,

64, 65, Bills and Notes, §| 180, 181, 182,

197, Bonds, U 142-146, Bounty, §| 26, 29,

30, Contracts, U IV(6)(1), 275, 279, Con-

veyance, U 284, 244, Debtor and Credi-

tor, § 21, Equity, |^ 124, 125, U{k), Es-

toppel, lll[b){7), Evidence, Y{d), Exe-
cution, n 24, 31, 32, 38, 181, 183-185.

II. Pleading and Evidence.

(a) At law.

40. In an action for deceit, the fraud

should be specified. Lummis v. Stratton,

Pen. 245 ; Hager v. Stillwell, Pen. 901 ; Sex-

ton V. Cramer, Pen. 908.

41. To maintain an action on the case

for deceit, the plaintiff must allege, with
reasonable certainty, and be prepared to

prove, (1) That the defendant made some
representation to the plaintiff', meaning
that he should act upon it. (2) That such
representation was folse, and that the de-

fendant, when he made it, knew it to be
false. (3) That the plaintiff", believing such
representation to be true, acted upon it.

and was therebv injured. Byard v. Holmes,
5 Vr. 296. See'D.\MAGES, § i04.

42. A mere general allegation that the
matter stated was a pretence, and that the

plaintiff' was falsely and fraudulently de-

ceived by it, is not s.nfhcient, either in

criminal or civil cases, to fasten upon such
matter the character of a false pretence

;

and this can be done in no other way than
by a distinct and specific averment of the
falsehood of each separate matter of fact

stated by the defendant, and intended to be
denied by the plaintilf. Ibid.

43. In an action of debt on a bond, a

plea that it was given for lands sold by
plaintiff to defendant, that plaintiff' alleged

that he Avas seized in fee of the property,

whereas he had no title therein, is bad
without an averment of fraud in the plain-

tiff. Mason v. Evans, Co.xe 182.

44. A plea, generally, that a bond was
obtained by fraud, is a good plea. Ibid.

45. In debt on bond, a plea by defend-

ant that plaintiff' falsely asserting (what
he knew to be false) that the defendant
was legally liable to pay him a certain

sum ofnioney, and thereby induced him
to execute the bond in question, is bad on
demurrer. Dubois v. Loper, Coxe 382.

46. Fraud in obtaining a specialty may
be given in evidence under the genei'al

issue. Armstrong V. Hall, Coxe 178: Tillou

\. Britten, 4: Hal. 120.

47. Formerly, fraud could not be shown
in the consideration of a sealed instru-

ment. See Bonds U 143-145.

48. False and deceitful representations,

made by way of inducement to contract

or surrender one's rights, sufficient evi-

dence of fraud ; but the intent to defraud

must be clearly inferrible or positively

proved. Painter v. Houston, 4 Dutch. 121.

49. A jury may infer fraud from the

circumstances attending a transaction,

without any direct or positive proof; and
when a jury infers fraud against the weight
of evidence, or from insufficient evidence,

the remedy is l)y motion for new trial, and
not by writ of error. Cole v. Taylor, 2 Zab.

59. Supra, ? 11.

50. Such evidence is not obnoxious to

the rule which precludes the admission of

parol evidence to contradict or varj^ the

legal import of a written instrument. It

iscompetent to show a want of considera-

tion, and fraud or imposition in procuring
the instrument on which suit is brought.

Eaton v. Eaton, 6 Vr. 290.

51. A scienter must be averred and
proved. Mason v. Evans, Coxe 182; Searing

V. hum, 2 South. (383 ; Allen v. Wanamaker,
2 Vr. 370.

See Action, I 10, Assumpsit, §§ 35, 81,

Bills and Notes, ?? 91, 92, Certiorari, ^

75, Damages, §| 98, 99, 103, Descent, § 22,

Equity. I 254, Estoppel, III(Z>)(7), § 107,

Evidence, U 195, 196, 225, 410, 442, 443.
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(b) In equity.

52. A court of equity will never lend its

active aid to a piuty who, by superior

knowledge and artful silence has gaiued
An unfair advantage over another. Erie

Co. V. Del. Lack, aiid II'. Co., 6 C. E. Gr. 283.

53. That defendant was induced to buy
the premises by the fraudulent representa-

tions of the complainant, cannot be shown
in an answer to a foreclosure bill on the

purchase nioncv mortgage. Miller v. Greg-

ory, 1 C. E. (Ir! 274. 'See Equity, U 849,

850.
54. On a bill iiled to avoid a title as

fraudulent, if it appear that complainant
has no title, he will not be permitted to

impeach that of defendant. Diehl v. Page,

2 Gr. Ch. 143. See Smith v. Espy, 1 Stock.
IGO.

55. Where by the fraud of the vendee,
who was well acquainted with the prem-
ises, an alteration was made in the deed
by the vendor, and thereby twenty-seven
additional acres conveyed, which the ven-
dor did not know belonged to him, a re-
conveyance of said twentj'-seven acres
was decreed and an account of the rents

and profits. Bead v. Cramer, 1 Gr. Ch. 277.

56. Allegations and expressions in a bill,

as "fraudulently," "deceitfully," &c., will

not bring a case within equitable jurisdic-

tion, if the facts do not show a case of
fraud. Magniac v. Thompson,^ Wall. Jr. 209.

57. As against a purchaser who holds a
legal title, good on its face, by conveyance
from one w'ho is charged with fraud in ac-

quiring it, it is necessary that the com-
plainant should prove notice of the facts

constituting the fraud. Johns v. Norris, 7
C. E. Gr. 102, case reversed, July, 1876.

58. Bill to foreclose a purchase money
mortgage. Cross-bill setting up fraud in
the sale. Held, that the evidence failed to
disclose any fraud, misrepresentation or
breach of faith. Furman v. Meeker, 9 C.

E. Gr. 110.

59. The charge of misrepresentation as to

the value and condition of the articles, the
purchase money for which the mortgage
was given to secure, and of bad faith in
other parts of the transaction. Held, not
to be established. Hubbard v. Va7i Dyke,
9 C. E. Gr. 355.

See AssiGXMEXT, ? 28, Banks, ? 9, Bills
AXD Notes, § 182, Boxds, ?>. 143, Conflict .

OF Laws, | 11, Contracts, U 23-26, 28-31,
34-43, IV(6)(1), 76, 110, 192. 239, 262, 329,
Conveyance, pA 13-22, 59, 115, 190, 210, 2-33,

244. Equity, §? ll{k), 62, 77, 114, 124-127,

138,141-143, 149, 153, II(r/), 240, 247, 273,

377, 415, 452, 475, 482. 485, 512, 587, 588,
780, 838, 850, 893-897fl, 946, 1002, 1140,

1141, 1145, 1158, 1162, 1172, 1385, 1429, Es-
toppel, §§ 62. 98, 116, Evidence, ^ 223, 237,
377-379, 451-455, 1145, 1158, Execution,

37

FRAUDS AND PERJURIES.

I. Creation and Transfer of Certain
1NTERE.STS IN LaND.

(a) Freehold estates, <i'c.

(b) Leases.

(c) Trusts.

(1) E.xpress.

(2) Resulting.

II. Contracts.

(a) Collateral undertakings.
(b) For sale of lands.

(c) Not to be performed within a year.
(d) For sale of goods.

III. Form of Memorandum.

IV. Part Performance,

V. Pleading.

I. Creation and Transfer of Certain
Interests in Land.

(a) Freehold estates, &c.

1. Dower is a right in real property,
which cannot be released or conveyed by
parol bv force of the statute of frauds.
Keeler v. Tatnell, 3 Zab. 62. See Dower 3

46.

2. So, also, an equity of redemption.
Van Keuren v. McLaughlin, 4 C. E Gr
187 ; Clark v. Condit, 3 C. E. Gr. 358.

3. Under the statute freehold estates
cannot be created by writing not luider
seal. Mayberry v. Johnson, 3"Gr. 116, 118.

4. The statute of frauds requires a deed
or writing to make a valid partition.
Den. Woodhull v. Longstrtet, 3 Harr. 405

;

Lloyd y.Conover,! Dutch. 47 ; Den. Watson
v. Kelty, 1 Harr. 517, 525 ; Den. Richman
V. Baldwin, 1 Zab. 395, 405.

5. A mortgage of land is a mere secu-
rity for the payment of the debt, and is

not a conveyance within the statute of
frauds, so as not to be assignable Avithout
writing. Sayre v. Fredericks, 1 C. E. Gr.
205.

6. The title to lands vested in a mar-
ried woman by an unrecorded deed, can-
not be divested by her parol consent, that
such deed be cancelled, and a conveyance
made by the grantor to her husband.
Wilson V. Hill, 2 Beas. 143. See Altera-
tion AND Cancellation, || 9, 10.

7. When a contract comprehends an
interest in standing timber, with the
right of severance in the vendee, the sub-
ject matter is then an interest in land
within the statute of frauds. Slocum v.

Seymour, 7 Vr. 138. See Execution, f 123.
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8. It does not partake of the character

of emblements, oi\frucU(s inclustriales, but

is part of the inheritance and can only

become personaUy by actual severance, or

in contemplation of law, as the effect of a

proper instrument in writino;. Ibid. See

O'Donncll ads. Brehen, 7 Vr. 257, 258.

9. But there may be a valid parol con-

tract for the sale of such timber as a chat-

tel, where it is to be cut and delivered by

the vendor, and where the contract con-

templates no property in the vendee be-

fore the vendor's performance of these

acts. Ibid. 141.

See Agency, | 1-3, Assumpsit, | 36,

Ejectment, ^d 29, 30, 75, License, Pakti-

TioN, Specific Performance.

(b) Leases. '

10. A parol demise for a longer term
than three years is void under the stat-

ute of frauds as a lease for that term, but

it operates as a demise from year to year.

D)xtke V. Newton, 3 Zab. 111.

11. A written lease for more than three

years, signed by the party making it,

though not under seal, is good and valid

under the statute of frauds, [Rev. p. 444, |

1), and can no more be turned into a lease

at will, than it can be assigned or sur-

rendered by parol. Ben. Mayberry v.

Johnson, 3 Gr. 116. See Youngs v. Freeman,

3 Gr. 30.

12. The statute of 29 Car. 2, did not pre-

scribe the manner in which estates therein

enumerated should be created or trans-

ferred; hence, in whatever manner such

estates might have been created prior to

the statute, other than by mere livery of

seizin or by parol, and not put in writing,

they may still be created. Ibid. 118.

13. A lease by parol and not put in writ-

ing, not exceeding three years from the

making thereof, whereupon the rent re-

served amounts to two-third parts, at least,

of the full improved annual value of the

thing demised, is valid for all purposes,

before entry by the tenant, or any thing

done under it, by either of the parties. [Re-

pealed as to amount of rent reserved, iJey.

•p. 444, ^ 1]. Birckhead v. Cummins, 4 Vr.

44.

14. The lease begins to run from the

date of the agreement, and not from that

of entering into possession. Ibid. 51. See

Ben. Mayberry v. Johnson. 3 Gr. 116, 119.

15. The exception in the statute of frauds

does not save all leases for less than three

years, but only such "whereupon the rent

reserved to the landlord during such term

shall amount to two-third parts, at the

least, of the full improved value of the

thing demised." Gano v. Vanderveer, 5 Vr.

293.

16. A party suing on a parol lease will

be non-suited, who does not show that the

rent reserved bears this proportion to the
value of the demised propertv. Ibid. Supra,
113.

See Forcible Entry, ^ 67, Infra, § 90.

(c) Trusts.

(1) E.Tpress.

17. The statute does not declare that
the trust shall be created by a writing, but
that it shall be manifested and proved
by writing. Sn\ ith v. Howell, 3 Stock. 350.

18. So, where the deed by which the
trust was alleged to have been created was
executed on July 19th, 1828, and the declar-

ation of trust was signed ten years after-

ward. Held, good. Ibid.

19. A promise to execute a deed or

writing in the nature of a declaration of
trust of lands, cannot be proved by parol.

Marshman v. Conklin, 6 C. E. Gr. 546;
Barnes v. Taylor, 12 C. E. Gr. 259. See
Equity, ^ 271.

20. So long as an express trust, on
which lands have been conveyed without
the same being manifested and proved by
some writing, remains unexecuted, it is

incapable of legal recognition with a view

to compel its performance by action at law.

Eaton V. Eaton, 6 Vr. 290. See Assumpsit,

§78.
21. A trust of personalty may be cre-

ated by parol. The statute of frauds does

not extend to declarations of trusts of per-

sonalty. Hooper v. Holmes, 3 Stock. 122 ;

Kimball v. Morton. 1 Hal. Ch. 26; Sayre v.

Fredericks, 1 C. E. Gr. 205.

22. A parol agreement to purchase
lands and hold the title for the benefit

of the defendant in execution, is within

the statute of frauds. Walker v. Hill, 7 C.

E. Gr. 514, affirming, 6 C. E. Gr. 191;

Merritt v. Broivn, G C. E. Gr. 401, aftirming,

4 C. E. Gr. 286 ; Johns v. Norris, 7 C. E. Gr.

102, case reversed, July, 1876 ; Bodd v.

Wakeman, 11 C. E. Gr. 484. But see Hoag-
laml v. Hoagland. 1 Gr. Ch. 501 ; Mulford v.

' Biw/<-, 4Hal. Ch.l88.; Marlattw Warwick, S
C. E. Gr. 108, aftirmed 4 C. E. Gr. 439

;

Hogan v. Jaques, 4 C. E. Gr. 124 ;
Combs v.

Bittle, 3 Gr. Ch. 310.

23. When a defendant in execution, or

the heirs of a decedent, rely on the pro-
mise of some one to buy the property

for their benefit at the sale under the

execution, and in consequence neglect to

attend the sale, or l)id for the property,

I and the person trusted buys for his own
benefit, a court of equity will hold such

purchaser a trustee, notwithstanding the

statute of frauds. Brannin v. Brannin, 3

C. E. Gr. 212. See Walker v. Hill, 7 C. E.

Gr. 514, 528.

See Contr.\cts, U 40, 212, IV(/;)(1), Equi-

,
ty, §1 915-918a, 1162, Fraudulent Convey-
ances, Specific Performance. Infra, ^ 43.
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(2) Resulting.

24. Resulting trusts are expressly ex-
cepted from the operation of the statute
of frauds. Branniu v. Brannin, 3 C. E. Gr.
212; Baldwin \. Johnson, Sax. -HI ; John-
son V. Dougherty, 8 C. E. Gr. 40G, 400.

25. A mortgage given to secure a debt
due to other persons than the mortgagee,
by implication of law operates in their
favor as a resulting trust which is expressly
excepted from the statute. Sayre v. Fred-
ericks, 1 C. E. Gr. 205.

26. A grantor or mortgagor cannot
prove by parol, that his deed or mortgage
was made in trust for the use and benetit
of himself; such proof would be in con-
travention of the statute of frauds. Whj/te

V. Arthur, 2 C. E. Gr. 521 ; Smith v. Howell,
3 Stock, 349, 359 ; Servis v. Nelson, 1 Mc-
Cart. 94.

II. Contracts.

(a) Collateral undertakings.

27. An action cannot be maintained on a
promise to pay the debt of a third person,
unless it be in writing. Saxton. v Jjcmdis,

1 Harr. 302; Youngs x. Shough, 3 Gr. 27;
Ashcro/f v. Clark, 2 South. 577 ; Administra-
tor of Terrill v. Ross, 3 Gr. 466 ; Rose v.

Johnson, Pen. 5 ; South v. Toomey, Pen. 98;
Shepherd v. Layton, Pen. 618 ; Ayres v.

Johnson, Pen. 662 ; Hoffman v. Larue, Pen.
685 ; Shymer v. Westbrook, Pen. 976 ; Wil-
liams V. J5oroii, 8 C. E. Gr. 385.

28. If A. being indebted to B. gives him
an order on C. for certain goods, and C.
having the goods in his jDOssession, and
also having a claim against A. agrees, by
parol, with B. that he will dispose of the
goods and apply the proceeds equally to
the payment of their respective claims,
this is not a promise within the statute of
frauds. Clark v. Hall, 6 Hal. 78.

29. In an action brought by A. against
B. to recover a store account, B. will be
permitted to yjrove by parol, that the arti-

cles charged in the account were delivered
to B. upon an agreement between A., B..

and C. that A was to take his pay in stone
ware manufactured by C. Such an agree-
ment is not within the statute of frauds.
Price V. Combs, 7 Hal. 188.

30. Where a third, party made a bid
for a liorse seized in execution, and the
constable charged the same to the defend-
ant. Held, that the defendant was charged
for the debt of another without an under-
taking in writing. Hoppock v. Wilson, 1

South. 149.

31. A parol promise to indemnify the
plaintiff from all costs and damages by

reason of any suits brought against him on
account of certain goods in his possession,
seized in execution, an<l alleged to belong
to the defendant. Held, to he a promise
to answer for the default of another which
should have been in writing. Nixon v. Van-
hise, 2 South. 491.

32. So, under similar circumstances,
where the plaintifi" was the endorser of a
note upon which judgment had been ob-
tained against the maker, and the defend-
ant by parol promised to pay the plaintilf
the amount of .sucli judgment. Held, to be
within the statute. Dilts v. Parke, 1 South.
•219.

33. Where an action would lie against
the party originally contracting, the case
is within the statute. Ibid. 220.

34. If a party to whom goods are de-
livered become personally liable there-
for, either by express or implied contract,
the undertaking of any other person,
though made at the same time and upon
the sarae consideration, is a promise
to pay the debt of a third person, within
the meaning of the statute, and should be
in writing. Hetfield v. Dow, 3 Dutch. 440.

35. If A. purchase goods to be delivered
to B., or promise to pay for goods that
may be purchased and received by B., it

is an original contract on the part of A.

;

and if A . and B. jointly promise to pay for
goods delivered to one of them, it creates
a joint debt, and the promise need not
be in writing. Ibid.

36. But two persons cannot be severally
liable as principal debtors for the same
debt. Of necessity, the one must be liable

as principal, the other as surety. Ibid.

37. The test question is, whether credit
was given to the person to whom the
goods were delivered. If it was, the pro-
mise of a third person to pay for them,
though made at the same time, is a pro-
mise to pay the debt of another, and must
be in writing. Ibid. ; Scudder v. Wade, 1
South. 249, 255.

38. If the consideration of the promise
spring from a new transaction, or move
to the party promising upon some fresh
and substantial ground of a personal con-
cern to himself, the statute of frauds does
not apply to the promise. Ibid. ; Kutz-
meyer v. Ennis, 3 Dutch. 372 ; Joslin v. N.
J. Co., 7 Vr. 141, 146 ; McKinstry v. Runk,
1 Bens. 60.

39. A promise by a third party to pay
a subsisting debt in order to be unaf-
fected by the statute of frauds, must be
founded on a consideration beneficial to

the promissor. Cowenhoven v. Howell, 7 Vr.
323.

40. The defendant promised to pay the
plaintiff if he w'ould send certain deposi-
tions which he had taken, and upon which
he claimed to have a lien, to his (defend-
ant's) son, who was solely interested in

them, and that he, defendant, would pay the
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expenses and fees for taking them ; the

papers having been sent in reliance on
this promise. Held, that it could not be
enforced, as it was purely a promise to

pay the debt of another. Ibid.

41. The distinction is between a pro-

mise, the object of which is to promote
the interest of another, and one of which
the object is to promote the interest of the

promissor. The former is within the ojje-

ration of the statute, but the latter is not.

Ibid. 325.

42. The statute does not apply to those

cases where the elfect of the new i^ro-

mise is to extinguish the liability of the"

original party before the obligation at-

tached, as in the case of a promise to

pay the debt if the promisee will discharge

the primary debtor from a ca. sa. Ibid.

327. See Assumpsit, § 12, Constable, |

21, Evidence, 376, 424.

43. M. owed R. for board, and in 1849

sold a lot of land to D. In consideration

thereof, D. promised M. that he would
pay, as part of the consideration money,
to R. $100 per year after the death of M.,

as long as R. should live. M. died in 1849,

and R. in 1858. On an action of assumpsit,

brought by D., the administrator of R., in

1859. Held, that it was no ground of non-
suit, either because of the statute of limi-

tations, nor because it was a suit brought
for an annuity, nor because it was an
attempted testamentary disposition, nor
because it was a proviso to pay the debt
of another, nor because it was an agree-
ment not to be performed within a
year, nor because it was an attempt to
create a trust by j^arol, contrary to the
statute of frauds. Berry v. Doremus, 1 Vr.
399.

44. An endorser's promise to pay a dis-

honored note is not void, merely as for

want of consideration, nor under the stat-

ute of frauds as a promise to pay the debt
of a third person. United States Bank v.

Southard, 2 Harr. 473.

45. Where S. sent W. the following let-

ter, " * * * I -want you to send to the
house of C. * * * twelve reams of

paper and charge the same to me. * * *

We shall take our whole supply of you,
aiid make payment after four months
credit, and sooner if convenient." Held,

that the letter was not suihcient to charge
S. with any more paper than was delivered
in obedience to the specific order con-
tained in the first part of the letter. Wade
v. Scudder, 2 South. 681, reversing, 1 South.
249.

46. A resolution of acceptance entered
in the defendant's book of minutes assum-
ing "all the liabilities" of F. in considera-
tion, &c., is a sufficient memorandum
whereby to charge the defendants with the
debt of F. to J. Joslia v. A. J. Co., 7 Vr.
141, 146.

47. When one of two sureties becomes

such at the request of his co-surety, and
upon his promise that he would be put to

no loss; such promise may be shown by
parol, and is not within the statute of
frauds, as a promise to pay the debt of a
third person. Apgar v. Hiler, 4 Zab. 812.

See Evidence, | 424.

(c) For sale of land.

48. Where the state of demand was for

a balance due "for a piece of meadow
ground * * * as per contra<;t, June,
1804," and then gave credit at the same
date with three notes, the supreme court
overruled the objection that this was a
contract for the sale of land, and therefore
ought to have been in writing. Batter v.

Ford, Pen. 456.

49. The employment of a third person
as agent for the purchase of lands is within
the statute which requires the contract to

be in writing. Wallace v. Broicn, 2 Stock.
308. See Agency, p 2, 3, 47.

50. A son occupied a farm as tenant
from year to year, which Avas owned by
his father. The son erected buildings
upon the land with the consent and appro-
bation of the father, and ujDon the ]>arol

promise of the latter that he should have
the fiirm, either by deed or devise, on the
death of the fother. Held, that as the con-
tract to transfer the land Avas witliin the
statute of frauds, it was void, and could
not be the fovmdation of an action. Smith
V. Smith, 4 Dutch. 208.

51. An agreement that the defendant
might take sand out of a pit was signed
by the plaintiff, but not by the defendant.
Held, that the agreement was for the sale

of an interest in lands, and not liaving

been signed by the defendant, is void as to

him, by force of the statute of frauds.

O'Donnell ads. Brehen, 7 Vr. 257.

52. An agreement to sell and exchange
a horse and money, for money and a
piece of land, is within the statute of

frauds, and an action for damages for

refusal to convey the land cannot be sus-

tained on a verbal agreement. Butan v.

Hinchvian, 1 Vr. 255, aftirmed, 2 Vr. 496,

497.

53. The provisions in the charter of a
railway company, requiring the owner's
consent, or an agreement with him for

the purchase of the lantl required for

their road, is consistent Avith the pre-

viously existing law, which required the
consent or agreement to pass an estate,

to be in writing. Hetfield v. Ceiitral R. R.

Co., 5 Dutch. 571. See Freeman v. Head-
ley, 4 Vr. 523.

54. A parol agreement by Avhich the

green grain growing in the ground was
reserved by the vendor, is not witliin the
statute. Hendrickson v. Ivins, Sax. 562.

55. Respecting contracts for the sale of
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land, courts of equity are as much bound
bv tlie provisions of the statute, as courts
of law. Brewer v. Wilson, 2 C. E. Gr. 180,

184.

See Arbitratiox, § 23, Assumpsit, § 30.

(d) Not to be performed within a
year.

nCi. The statute only applies where
neither side is to perforni the contract in

one year, and not where one of the parties

is to perforni, and does in fact perform
immediately. Berry v. DoreDiua, 1 Vr. 390,

403. Supra, § 43.

57. Where board wns furnished to the
obligee by the obligor under arrangement
that it should be api)lied in reduction of
the bond. Held, not within the statute
against frauds and perjuries, on the ground
that the agreement was not to be perform-
ed in one year from the making thereof.

King v. King, 1 Stock. 44.

58. Where an adult son, by parol, made
a contract to work for his father while
the latter lived, and be paid at the father's

death. Held, not void by the statute, as a
contract not to be performed in one year,
since it depends on a contingency which
may happen within the year. Updike v.

Ten Broeck, 3 Vr. 105, 110.

{e) For sale of goods.

59. A contract for the sale of goods for

upwards of thirt^^ dollars, and no delivery
or earnest money jjaid, nor any note or
memorandum thereof made in writing, is

within the statute of frauds. Carman v.

Smick, 3 Gr. 252.

00. Sales by auction are within the stat-

ute of frauds. Johnson v. Buck, Vr. 338.

61. A contract made in New Jersey
for the sale of goods of the value of thirty
dollars, situate and to be delivered in Phil-
adelphia, must comply with the requisi-
tions of the New Jersey statute of frauds,
or it will be void. Dacosta v. Davis, 4 Zab.
319. See Coxflict op Laws, | 22.

61a. W^here there is proof of a joint con-
tract by two parties, to sell and deliver corn
owned by them in severalty, and one of
them delivers part of his parcel, this is a
sufficient part delivei'y to comply with

{

the statute of frauds. Field v. Eunk, 2 ,

Zab. 525.
|

02. Where one of two joint purchasers
pays the whole of the purchase money,
and then sues the other for his propor-
tion, the objection cannot be raised that 1

no earnest was given to bind the origi-
'

nal bargain. Reeves v. Gqff", Pen. 609.
63. When a contract is made for an

article not existing at th§. time, and such
article is to be made according to order,
and as a thing distinguished from the
general business of the maker, such con-

i

tract is, in sid>stance, not for a sale, but for
work and materials, and as such is not
within the statute of frauds. Finney v.
Apgar, 2 Vr. 200.

04. A contract for the sale of goods
which is purely executor-y, is as much
within tlie statute as one which is to be
executed in presenti. Ibid.; Cai-man v.

Sniick, 3 Gr. 252.

65. Where the contract was that A.
should "get out" spokes and deliver them
at the dock yard of F. Held, to be a sale,
and therefore within the statute. Ibid.

00. An acceptance taking the case out
of the statute, is not proved by sliowing a
deposit of the articles furnished in a pub-
lic highway at a point designated by the
purchaser, and a notification to him of the
tact of such deposit, and a jiromise on his
part of payment. Ibid.

07. Delivery to validate a contract of
sale under the statute of frauds, must be
a delivery under the contract, and in pur-
suance of it. 31. X- W. Ref. Co. v. Mc-
Mahon, 9 Vr. 536.

68. A parol contract for the sale of goods
for the price of thirty dollars, or up-
wards, whereby the vendor sells to the
purchaser goods to the value of an exist-
ing debt due from him to the purchaser
in payment thereof, is not valid under the
statute of frauds ; there being no delivery
of the goods, or any part thereof, and no
receipt or voucher given, or actual credit
made in discharge of the debt. Walker v.

Nussey, 16 M. & W. 302, approved. Ibid.

69. It is a question for the jury to deter-
mine whether the seller (an alleged luna-
tic) was competent to perfect by delivery,
where the contract for the sale of the
goods is invalid for non-compliance with
the statute. Ibid.

See Assumpsit, | 36.

III. Form of Memorandum.

70. In an action against a defendant,
upon a iDromise to answer for the debt of
another, the memorandum need not con-
tain a statement of the consideration in

express terms ; if the consideration can be
inferred from the whole tenor of the
writing, it is sufficient. Laing v. Lee, Spen.
337. \_Rev. Frauds and Perjuries, p. 440,

71. Where the defendant wrote to the
plaintiff that the original debtors had sold
to him their stock of goods, and ''I intend
to job otf the stock at the least possible

expense and hope to make considerable
out of it, * * * * a.nd you may con-
sider me as security and endorser for the
amount owing you by J. P. F. & Co.," (the
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original debtors), Held, sufficient to charge
the defendant. Ibid. 338.

72. Query. Whether it be necessary that

the consideration appear in any way by
the memorandum, either by inference or

otherwise. Ibid.; Buckley v. Beardslee, 2

South. 570 ; Carhart v. Miller, 2 South. 573
;

Oroser v. Chambers, Spen. 256, 258.

73. " I do promise to pay the amount, &c.,

if C. S. should not pay it in six months,"
is a sufficient promise under the statute of

frauds, if it be in writing. Buckley v.

Beardslee, 2 South. 570.

74. The name of the creditor for whose
debtor a third party becomes security,

must appear in the memorandum. Hoff-
mau V. Larue, Pen. 685.

75. A receipt for part of the considera-

tion which does not describe the land or
mention the price to be paid, is not a
Avriting in compliance Avith the require-

ments of the statute. Welsh v. Bayaud, 6
C. E. Gr. 186, 187.

76. An agreement or memorandum for

the sale of land must designate with cer-

tainty the lands to be sold, as well as the
price. Qirr v. Pass. loip. Co., 4 C. E. Gr.

424; S. C, 7 C. E. Gr. 85; Force v. Butcher,

3 C. E. Gr. 401 ; Welsh v. BayaUd, 6 C. E.
Gr. 186, 187. See C. and A. R. R. Co. v.

Stewart, 3 C. E. Gr. 489 ; Robeson v. Horn-
baker, 2 Gr. Oh. 60.

77. A resolution entered upon the min-
utes of a company " that two acres be
sold," is insufficient. Ibid.

78. A memorandum endorsed on a re-

ceipt as follows : "This is to show that I

agree to sell to Mrs. G., house and lot No.
71 Ferry street, for the sum of $2500, and
that when there is .$500 paid, and the back
rent, I will give her the deed and take a
mortgage for $2000. [Signed] T. E. R ," is

a contract sufficiently certain and deiinite,

and meets the requirements of the statute.

Green v. Richards, 8 C. E. Gr. 32.

79. The initials, if used for the purpose
of a signature, are as efficacious as the sig-

nature at length. Smith v. Hoioell, 3 Stock.
350.

80. A declaration of trust need not be
subscribed by the person declaring the
trust. The statute does not require the
writing to be subscribed, but to be signed
by the trustee. Wherever the same may
appear in the writing, whether subscribed
at the end or signed (that is, placed as the
sign of its authentication in the body of
the instrument itself), for the purpose of
attesting it, is such a signing as to be a sub-
stantial compliance with the statute. Ibid.

81. The signature of the purchaser to
the conditions of sale made by the auc-
tioneer's clerk, as the bids are publicly
announced, is a sufficient signing within
the statute of frauds. Johnson v. Buck, 6
Vr. 339.

82. The memorandum must contain the
full terms of the contract; that is, the

names of the buyer and seller, the subject
of sale, the price, and terms of credit and
the conditions of sale. Ibid.

83. To satisfy the statute, it is sufficient

that the terms of the bargain may Ije

gathered from two or more separate
papers, if the signed memorandum con-
tains such reference to the other papers as
to make the latter part of the former ; but
the connection between the signed and
unsigned papers, cannot be made by parol
evidence that they were intended by the
parties to be read together, or of facts and
circumstances from which such intentions
may be inferred. Ibid.

See Supra, H 30, 45, 46.

IV. Part Performance.

84. Part performance of a parol agree-
ment takes it out of the operation of the
statute. Cooper v. Carlisle, 2 C. E. Gr. 525

;

Van Dyne v. Vreeland, 1 Beas. 142 ; S. C.

3 Stock. 370; Stotesbury v. Vail, 2 Beas.

390, 391 ; Davison v. Davison, 2 Beas. 246

;

Campbell v. Campbell, 3 Stock. 268, 270

;

Johnson v. Hubbell, 2 Stock. 332, 338;
France v. France, 4 Hal. Ch. 650 ; Robbins
V. McKnicjht, 1 Hal. Ch. 642, 644. See
Contracts,

'i 178.

85. Part payment of the consideration
is not of itself sufficient under ordinary
circumstances to take a case out of the
operation of the statute of frauds. Campbell
V. Campbell, 3 Stock. 268; Cole v. Potts, 2
Stock. 67 ; Green v. Richards, 8 C. E. Gr. 32.

86. In order to take the case out of the
statute, on the ground of part perform-
ance, two things are requisite : the terms
of the contract must be established by
proofs which are clear, definite and un-
equivocal, and the acts relied on as ])art

performance must be exclusively refer-
able to the contract. Ibid.; Wallace v.

Broivn, 2 Stock. 308 ; Ackerman v. Acker-
man, 9 C. E. Gr. 585, 587 ; Stotesbury v.

Vail, 2 Beas. 390, 391 ; Cole v. Potts, 2

Stock. 67; Smith v. McVeigh, 3 Stock.

239; Force v. Butcher, 3 C. E. Gr. 401;
Cooper V. Carlisle, 2 C. E. Gr. 525 ; Petrick

v..Ashcroft, 4 C. E. Gr. 339 ; Eyre v. Eyre,

4 C. E. Gr. 102.

86a. The disposition of the courts at the
present day is to limit, rather than extend
exceptions to the statute. Ibid. ; Cooper
V. Carlisle, 2 C. E. Gr. 525.

87. To determine any act a part per-

formance, it is essential that the act should
be one prejudicial to the party seeking
the benefit of it, for the principle upon
which the courts execute the contract is

to prevent the commission of a fraud
with impunity. Wallace v. Brown, 2
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Stock. 308, 310 ; Eyre v. Ei/re, 4 C. E. Gr.
;

102 ; Johnson v. Hubbell, 2 Stock. 332

;

Green v. Richards, 8 C. E. Gr. 32, 33

;

Brewer v. Wihon, 2 C. E. Gr. 180, 181;

Cooper V. Carlisle, 2 C. E. Gr. 525, 529.

88. Part performance, unless in cases

specially provided for in the act, will not

in law validate a contract voidable by the

statute of frauds. Such doctrine i.s exclu-

sively the creature of covirts of equity.
Birckhead v. Cummins, 4 \'r. 44, 50, Beasley,

C.J.
89. A parol agreement to purchase

lands, although enf()rceal)le in eqiiity, is

no mare valid at law after entry and
other part perfoi'mance, than it was i)efore

the doing of any act under it, by the ven-
dee. Ibid.

90. A parol surrender of demised pre-

mises, although invalid at liiw by reason
of the statute of frauds, will be sustained
in equity when consummated by a de-

livery of the counterpart of the lease, the
key of the dwelling, and the possession of

the premises to the landlord. Stotesbury

V. Vail, 2 Beas. 390.

91. Where there had been a part per-

formance of a parol contract for the sale

of land, the supreme court refused to set

Aside an award because the arbitrators
took this fact into consideration. Imlay
V. Wikqf, 1 South. 132.

92. Possession under a parol contract

respecting the sale of land, and part pay-
ment of the purchase money while in

possession, takes the case out of the opera-

tion of the statute. Ashmore v. Evans, 3

Stock. 151; easier v. Johnson, 3 Gr. Ch. 59.

See Rockwell v. Laurence, 2 Hal. Ch. 190;

Green v. Richards, 8 C. E. Gr. 32.

93. If one relies upon possession as

part performance he must show, by une-
quivocal proof, that the tenancy w'as

abandoned, and that his possession as a

tenant was changed into that of a vendee,
under the specific contrnct he is seeking
to enforce. Cole v. Potts, 2 Stock. ()7 ^ Le-

port v. Todd, 3 Vr. 124 ; Hays v. Clement,

MS. Williamson, C.

94. In addition to Siipr-a, I 86, it was
Held, that the contract and remedy must
be mutual, and that the complainant
must not be in laches, either in bringing

suit or offering to perform to his part, in

order to take the case out of the statute.

Cooper V. Carlisle, 2 C. E. Gr. 525 ; Exjre v.

Eyre, 4 C. E. Gr. 1021. But see Merritt v.

Brown, 4 C. E. Gr. 286, affirmed, 6 C. E.

Gr. 401; Stoutenhurgh v. Tompkins, 1 Stock.

332 ; Green v. Richards, 8 C. E. Gr. 32, 35
;

Van Doren v. Robinson, 1 C. E. Gr. 256, 259;

Reynolds v. O'Neil, 11 C. E. Gr. 223.

95. Part performance, to take the con-

tract out of the statute of frauds, must be

something done with the actual or con-
structive assent of the party sought to

be bound. A purchaser cannot, by taking

forcible possession of the lands claimed

upon an alleged parol sale, without the
consent, and against the remonstrance of

the owner, evade the provisions of the
statute, on the ground of part perform-
ance. C. and A. R. R. Co. v. Stewart, 3 C.
E. Gr. 489.

96. Where promissory notes were
given in payment of tlie balance of the
consideration money on a pai'ol contract
for the purchase of lands, and an injunc-
tion was obtainedby the maker restraining
the payee from negotiating them, or en-
forcing their payment. Held, that there
was no such part performance as would
take the case out of the operation of the
statute. Gilbert v. Trustees of Newark Co.,

1 Beas. 180.

97. Where there was a verbal agreement
that if the youngest son would remain and
work his father's farm and support and
maintain him during his life, the son
should have the farm,_and the son upon
faith of this agreement remained and
worked the farm more than fifteen years,

to the satisfaction of the father, w'ho then
conveyed the farm to his other tw'o sons.

Held, to be a part performance which took
the case out of the operation of the statute.

Davison v. Davison, 2 Beas. 246. See Up-
dike V. Ten Broeck, 3 Vr. 105. See Cox-
TEACTS, ^ 105.

98. On the faith of a parol agreement
that the father would by will divide hi.s

estate equally between his son and daugh-
ter, provided the son w^ould divide certain

property with the daughter, which agree-

ment the son i^erformed on his part and
•svas afterward cut off by the will from
such participation. Held, that there was
a part performance of such a character as

to take the agreement out of the statute.

Johnson v. Hubbell, 2 Stock. 332, 338. See
Contracts, ^ 89.

See Specific Performance.

V. Pleading.

99. The statute of frauds cannot be

pleaded as a defence in cases of actual

fraud. Brannin v. Brannin, 3 C. E. Gr.

212.

100. If the pleading or answer denies

the existence of any agreement, the plain-

tift' will be obliged to prove a legal agree-
ment, which, in cases within the statute

of frauds, is a written one. Walker v. Hill,

6 C. E. Gr. 181, affirmed. 7 C. E. Gr. 513,

519; Gi-een v. Richards, 8 C. E. Gr. 32, 33,

536.

101. If the court can execute the trust

from the admissions made by the answer,

so that the complainants are not under
the necessity of resorting to parol proof of
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the trust, to entitle them to reHef, such
admissions will exclude the defendants

from the benefit of the statute, is not in-

sisted upon by the answer. Dean v. Dean,

1 Stock. 425.

See Equity, H 91o-91Srt.

FRAUDULENT CONVEYANCES.

I. Nature axd Effect of the Fraud.

If. VoLUXTARY CoXVEYAN'CES.

III. Conveyances to Creditors.

IV. Bona Fide Purchasers.

V. Eelief.

I. Nature and Effect of the Fraud.

1. To make a contract void as against

creditors for fraud under the 13th Eliz.

{Rev. Frauds and Perjuries, p. 446, |§ 11-16),

both parties must coiicur in the fraud.

Maqnlac v. Thompson, Bald. C. C. 344, 7

Pet. 348.

2. It is not suflficient to show that the

object of the grantor was fraudulent, it

must also he shown that the grantee par-

ticipated in it, or had knowledge of it, or

of such facts as ought to have put him up-
on inquiry. Merchants Bank v. Northrup,
7 C. E. Gr. 58. 8 C. E. Gr. 582. See Scudder
V. Stout, 2 Stock. 277.

3. That a grantee has heard of the. grant-

or's failure in business, or of his being
sued, is not enough. Ibid. See Descent,
122.

4. If there has been no actual or legal

fraud, a creditor cannot seize goods, the
title and possession of which liave been
transferred to a third party, on the ground
that the purchaser practised a fraud on
the debtor. Garretson v. Kane, 3 Dutch."
208.

5. An innocent purchaser of a chattel,
who has bought it bona fide at a fair price,

cannot be deprived of it, although the ob-

ject of the vendor was to defraud his cred-

itors. Farrell v. Cohcell, 1 Vr. 123.

6. Although a bill of sale of chattels to

a grantee who agrees to advance capital

and such chattels, and carry on business
therewith, and employ the grantors at

fixed wages, may have been intended by
the latter to defraud their creditors, yet if

their object was unknown to the grantee,

their fraudulent intent will not aflect him
;

nor is it sufficient to make such transfer

void, that it does actually hinder and delay
creditors, if such was not the object and
intent of it. Atwood v. Impson, 5 C. E. Gr.
150.

7. Knowledge l>y the purchaser that the
seller is largely in debt, an<l that if no
one should buy his goods, his creditors

would get their debts out of them, will

not aftect the validity of the sale, pro-
vided the object in purchasing was not
to delay or hinder creditors, but only to

make a good bargain, or to i^rocure some-
thing of which the purchaser was in want.
Ibid.

8. Where the object is to hinder, delay,

or in any way put oft" creditors, a sale is

void if made to any one having knowledge
of such intent; and this knowledge need
not be by actual, positive information or
notice, but will be inferred from the pur-

chaser's knowledge of facts and circum-
stances sufficient to put him on inquiry.

Ibid.

9. If a debtor is about to abscond from
his creditors, and with such knowledge,
and with the view of aiding him to convert
his property into funds, so that he may the
more readily eft'ect his j^urpose, the pur-
chaser takes a conveyance of the debtor's

property, he participates in the fraud, and
such convevance is void as against credit-

ors. Garr v. Hill, 1 Stock. 210.

10. A deed made to delay or defeat

creditors, or without any consideration,

although void as regards creditors, is good
as between the parties themselves. Den.
V. Monjoy. 2 Plal. 173 ; Tanfum v. Miller, 3
Stock. 551 ; Lokerson v. Stilhoell, 2 Beas.

357 ; Servis v. Nelson. 1 McCart. 94 ; Sayre v.

Fredericks. 1 C. E. Gr. 205; Eijre v. Eyre, 4
C. E. Gr. 42: Gardner v. SJiort, 4 C. E. Gr.

341 ; Cutler v. Tattle, 4 C. E. Gr. 549, 562.

11. And, a bill of sale, or chattel
mortgage. Hendricks v. Mount, 2 South.

738, [a): Hall v. Snowhill, 2 Gr. 8. 16; S. C.

Id. o51 ; Evans v. Herring, 3 Dutch. 243

;

3Iiller ads. Pancoast, 5 Dutch. 250.

12. Whether a conveyance be fraudu-
lent or not, depends upon its being made
upon good consideration and bona fide,

and if defective in either of these respects,

it is void as to creditors. Sayre v. Fredericks,

1 C. E. Gr. 205.

13. No payment of consideration will

protect any sale contrived and accom-
plished to defraud creditors, when the pur-
chaser has knowledge of the fraud. Metro-

politan Bank v. Durant, 7 C. E. Gr. 35, 9 C.

E. Gr. 556; Mulford v. Tunis, 6 Vr. 256.

Infra, §101.
14. Although a purchaser pay full con-

sideration, and have no notice that the
property is transferred to defraud creditors,

yet if the circumstances are such that he
must have inferred that such was the ob-

ject, the sale will be set aside, as against
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a creditor. Green v. Tantuin, 4 C. E. Gr.

105, 574, (5 C. E. Gr. 304. lu/m, nOl.
15. If a deed is executed with an intent

to delay orciU tors, that intention will make
the deed fraudulent in fact against thcni.

Knii/ht V. Pdekrr, 1 Beas. 214.'

1(). The bill alleged that tlie dehtor had
assigned liis ])roi)erty for the purpose of
delaying and defrauding liis creditors; tlie

answer denied that there was any fraud in

fact, admitted the assignment, and averred
that if the projjcrty could be sold at a fair

price, it would be sulHcient to meet the
demands of the creditors. This answer
was held to be an acknowledgment that

the deed was executed to prevent the i»rop-

erty from being sacrificed, and to place it

beyond the reach of the ordinary process

of Law, and was therefore void as against
creditors, rbid.

17. It is no justification of such a dis-

position of property that it will sell to bet-

ter advantage than it would if sold by the
sheriff" under execution. Ibid.

18. A debtor who, believing himself sol-

vent, places his property beyond the reach
of the process of the law, whatever may
be the pretence under which he cloaks the
act, " hinders," " delays," and " defrauds "

his creditors. Ibid.

19. A debtor in failing circumstances
sold to his son, who was unmarried and
lived with him, his real and personal es-

tate for $12,000, and took as security for

the purchase money a mortgage on the

real estate, valued at $8,0UU, payable in

instalments, ranging from one to tAventy-

two years. The object of the sale, as ad-

mitted by the father, and understood by
the son, was to place the property beyond
the reach of some of the vendor's credi-

tors. Three weeks after the sale, he as-

signed the mortgage to certain of his credi-

tors, in payment of their debts. Held,

that the transaction was in contravention
of the statute of frauds and of the stat-

ute which prohibits preferring creditors by
assignment, and was illegal and void as

against creditors, Avhose claims were there-

•bv hindered or delaved. Owen v. Arvis, 2

Dutch. 23.

20. A mortgage by a father to secure
to a son, money of the latter used by
the father in the business of the firm,

although given when the firm Avas insol-

vent, is valid. Wheeler v. Kirtland, 8 C.

E. Gr. 13, 9 C. E. Gr. 552.

21. Notes given for the purchase of

partnership property of an insolvent firm,_

payable to the order of the wife of one of

the partners, are void as to creditors.

Van Doren v. Stickle, 9 C. E. Gr. 331,

affirmed.
22. A conveyance made in consideration

of the grantee assuming the mortgages
upon the property, amounting to one-

fourth of its value, 'declared voluntary and
void, as against the creditors of the gran-

tor, as to the other three-fourths ; but
being positively intended, also, to delay
and defraud creditors, it was declared void
in tola, and the purchaser (at a shcrilf'.s

sale of tlie property) entitled to iiold the
same free from all claim of the grantee,

except fV)r the amounts due on such mort-
gages held or paid by him, and the inter-

est thereon; the rents and profits to be set

off against so much of tliose debts as were
due to the grantee. Mead v. C'o?n6.';, 4 C. E.

Gr. 112 ; .S'. C. 11 C. E. Gr. 173.

23. The fact that the grantee in a c^-
veyance of real estate, alleged to be in

fraud of creditors, is of kin to tlie grantor,

is not of itself, evidence of fraud. Demareat
V. Terhune, 3 C. E. Gr. 45, case reversed, /(/.

532.

24. A debtor in failing circumstances,

w'ill not be permitted to sell his land, con-

vey it by deed without reservation, and yet

secretly reserve to himself the right to

possess and enjoy it, though for a limited
time only. Tiierijle will not be changed
by the fact that the right thus to occupy
the propertv is a part of the consideration

of the sale.' Scott v. Hartman, 11 C. E. Gr.

89.

25. The implication of law, that a gran-

tee takes the conveyance in trust for the

person who furnishes the purchase money,
may be rebutted by proof that the title

was' put in the grantee for the purpose of

protecting the property from the creditors

of him who furnished the purchase money.
Baldwin v. Campfield, 4 Hal. Cli. 000, 891

;

Hogan v. Jaqaes, 4 C. E. Gr. 123, 127.

2(j. A conveyance designed in fraud of

creditors, will not be declared a resulting
trust in favor of a party thereby seeking

to be benefited. Cutler v. Tuttle, 4 C. E.

Gr. 549; Sayre v. Fredericks, 1 C. E. Gr.

205.

27. But where the trust is declared by a

writing executed and delivered, and

the estate is vested in the complainant,

and the object of the suit is to compel a

naked trustee to convey to the cestid que

trust, the property held in trust it will not

bar the relief sought, that the conveyance

to the trustee was made for the purpose of

delaying and defrauding the complainant's

creditors. Ownes v. Ownes, 8 C. E. _Gr. GO.

28. If, instead of a declaration of trust,

the instrument executed had been a mere
contract to re-convey the property; or if

the bill had been filed to establish a trust,

eitber as a resulting trust or on a parol

agreement ; then the defence that the con-

vevance had been made to delay and de-

fraiid creditors would bar the relief. It>id.

29. Facts on which the transfer of per-

sonal estate was declared void as against

creditors. Lore x. Getsinger, 3 Hal. Ch.

191, reversed, Id. 039.

30. As to the personal property A. was

not entitled to relief; the nominal prices

at which the goods were permitted to be
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sold at the constable's sale, the fact, that

they were all bought by B., that they re-

mained in A.'s possession for nearly two
years, that, in the meantime, other ex-

ecutions were issued against A., which
were returned, " no goods found," being
sufficient to show that the arrangement
under which the goods were sold was
made for the purpose of defeating or de-

laying creditors. Cornell v. Pierson, 4 Hal.
Ch. 478.

31. A religious society cannot place its

property beyond the reach of its creditors,

under color of protecting a charitable
use. Magie v. German Church, 2 Beas. 77,

2McCart.'500.
32. A conveyance, in view of future

indebtedness, with an intent to place the

property bej'ond the reach of creditors,

is fraudulent as against creditors, and
will be set aside. Cramer v. Reford, 2 C. E.

Gr. 367 ; Beeckman v. Montgomery, 1 Mc-
Cart. 106 ; National Bank v. Spragite, 5 C.

E. Gr. 13, 25 ; Carpenter v. Carpenter, 10 C.

E. Gr. 194, case reversed, July, 1875

;

Rklgeway v. Underwood. 4 Wash. C. C.

129. 137. Infra, \ .59.

33. A deed of release of a witness's in-

terest made with an intention to re-convey
the premises, is void. Canfield v. Ball, 4
Hal. Ch. 582, 584.

34. J. C. died March loth, 1833, leaving

a will by which he ordered all his debts to

be paid, and gave and bequeathed to his

widow all his estate, real and personal,

during her natural life or widowhood,
and appointed her sole executrix thereof;

the will containing no devise or beqxiest

of the estate after her death. The testa-

tor left a grandson his only heir-at-law.

The widow and the grandson and his

family occupied the dwelling house and
lands, and converted all the personal pro-
perty to their own use. On Juh' 24th,

1834, the widow and the grandson and his

wife conveyed all the real estate to T. B. S.

On a bill by a creditor of the testator

attacking the bona fides of the sale, and
the answer and proofs in the cause, the
deed was declared void, and the lands held
liable for the complainant's debt. Cooper
V. Cooper, 1 Hal. Cli. 498.

35. A conveyance of real estate, for

much less than ib? value, the circum-
stances showing a'n intention to defraud
creditors, is void as to them. Morris
Canal Co. v. Stearns, 8 C. E. Gr. 414, 9 C. E.
Gr. 588 ; Ridgeivay v. Underwood, 4 Wash.
C. C. 129, 136. See Equity. U 4^51-455.

36. A mortgage given to trustees by
an insolvent firm to secure bonds, which
the debtors subsequentlj- pa.ssed to their

creditors, declared to be void under the
second section of the statute of frauds,

and within the rule in Oiveii v. Arvis, 2
Dutch. 23. Xntional Bank v. Sprague, 6

C. E. Gr. 530.

37. Where bv marriage articles the hus-

band was to build a house and furnish it

as he thought fit, an indiscreet expendi-
ture for furniture is not fraudulent as to
creditors ; but if so extravagant as to
show fi-aud. they may take the excess.

Magniac v. Thompson, IBald. C. C. 344.

38. An endorser of an accommodation
note is a creditor of the drawer, within
the meaning of the twelfth section of the
statute of frauds. {Rev. Frauds and Per-
juries, p. 446, ? 12). Phelps v. Morrison, 9
C. E. Gr. i;i5, 10 C. E. Gr. 538.

39. An aceommodation endorser, after

the note had been protested, conveyed his

farm in trust for his wife. The conveyance
was without valuable consideration. Held,
that the conveyance was void as against
the payee of the note. Cook v. Johnson, 1

Beas. 51.

40. The defendant's denial, in his an-
swer, of any intent to defraud his creditor,

can avail nothing in view of the circum-
stances under which the conveyance was
made. If its eft'ect is to deprive the credi-

tor of the payment of his debt, it is void
under the statute and by common law,
independent of the statute. Ibid.

41. An action for damages for tort, is

within the act '' to protect creditors and
others," and a conveyance made with in-

tent to defeat the recover}^ of such dama-
ges, is void. Scott V. Hartman, 11 C. E. Gr.

89.

42. A purchaser under a judgment and
execution against a fraudulent grantor, in

a voluntai-y settlement, is also a creditor,

Ridgeivay v. Underwood, 4 Wash. C. C. 129;

Mutford V. Peterson, 6 Vr. 127, 135 ;
Mul-

ford V. Tunis, 6 Yr. 25<).

43. Construction of tlie statute as to

prior and subsequent creditors and sub-
sequent purchasers. Ibid.

44. The distinction that has been made
in some cases between a deed to defraud
creditors and a deed to defraud subse-
quent purchasers. Held, to be without
foundation. Daahury v. Robinson, 1 Mc-
Cart. 213.

45. Where a pei*son takes a deed of an-

other's lands with intent to defraud his.

creditors, and afterwards obtains an assign-

ment of a prior valid mortgage with the

grantor's money, neither the deed nor the

mortg:ige will constitute a good defence
against one deriving title'under a judgment
and execution against such grantor. Mul-

ford v. Peterson, G Vr. 127.

46. So, if the debtor cause property to

be conveyed to a third person because
there are judgments against him, he can-

not afterwards have such judgments as-

signed, in order to have sucli property ap-

propriated to pay them. Anderson v. Tuttle,

11 C. E. Gr. 144.'

47. Fraud in the confession of a judg-
ment, for the purpose of defrauding cred-

itors, may be shown before a jury by a

party interested, although a stranger to
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the record. Den. Vanderveere v. Gaston, 4
Zab. 818.

See Assignment for Benefit of Credit-
ors, ?§ 2, 5, Attachment, ^ 64, 65, Bills
AND Notes, ^34, Contracts, IV(6)(1), Con-
veyance, U -48, 207, Ejectment, | 140,

Equity. U 2G3. 897, Estoppel, ^ 79, 114,

Evidence, 222.

II. Voluntary Conveyances.

48. A voluntary conveyance from a
father to his children, without any other
consideration than natural affection,
made at the time he is indebted, is fraud-
ulent, as against creditors. Den. Lockyer
V. De Hart, 1 Hal. 450; Den. Laurence v.

Lippencott, 1 Hal. 473.

49. A deed of settlement made by a
husband in favor of his wife, after mar-
riage, in pursuance of an alleged i^arol

ante-nuptial agreement, there being no
proof of such agreement but the declara-
tions of the husband and the recital in the
deed, is void as against the creditors of the
husband, whose debts were in existence at

the date of the deed. Satterthwaite v.

Emley, SGr.Ch.^S9.
50. Alitor, if such ante-nuptial agree-

ment be clearly proved. Skillman v. Skill-

man, 2 Beas. 403, 2 McCart. 478 ; Magniac
V. Thompson, Bald. C. C. 344.

51. A voluntary conveyance by a debtor
to his wife is void as against a creditor

whose debt existed at the time. Kuhl
v. Martin, 11 C. E. Gr. 60 : Clarke v. 3Ic-

Geihan, 10 C. E. Gr. 423 ; Smith v. Vree-

land, 1 C. E. Gr. 198 ; Gardner v. Short, 4
C. E. Gr. 341 ; Pheli^s v. Morrison, 9 C. E.
Gr. 195, 10 C. E. Gr. 538 ; Annin v. Annin,
9 C. E. Gr. 184 ; Doughty v. King, 2 Stock.
396.

52. If one purchase land, and take the
title in the name of his wife or child,

it will be held to be a settlement on the
wife or an advancement to the child,

unless it is shown to have been otherwise
intended, and no trust will result. But in

such case, if the purchaser take the deed
in the name of his wife or child for the
purpose of defrauding or delaying credit-

ors, and not for the purpose of making a
settlement or advancement, a trust will

result to the purchaser, and the land be
liable to his debts. Wheeler v. Kirtland, 8

C. E. Gr. 13, case modified, 9 C. E. Gr. 552.

53. A widow and her son were living-

together ; the former performed certain

services, such as washing and ironing, &c.,

the latter contributed somewhat to the
support of the family. The mother lent
to the son, from time to time, small sums
of money. The son, having become em-
barrassed, executed a mortgage to his

motlier, the consideration being the ser-
vices and tlie loans aforesaid. Held, that,
as against creditors, the loans constituted
a valid consideration

—

aliter as to the
services. Updike v. Titus, 2 Beas. 151.

54. Tliat such mortgage was executed
by the son on the eve of insolvency,
and at his suggestion, and not al tlie

instance or request of the mother, are not
in themselves conclusive of fraud. Coley
V. Coley, 1 McCart. 350.

oo. The existence of fraud is often a
presumption of law from admitted or
establislicd facts, irrespective of motive,
and too strong to be rebutted. A volun-
tary settlement on the wife by a husl)and
while engaged in business, and involved
in debt, is fraudulent as against creditors,
no matter how pure the motive which
induced it. Belford v. Crane, 1 C. E. Gr.
265. See Frauds, U 9-13.

56. Where property was purchased with
the means of the husband, when in em-
barrassed circumstances, a conveyance
taken in the name of the wife, in order to

screen it from his creditors, will be set

aside as against future creditors. National
Bank v. Sprague, 5 C. E. Gr. 13, 6 C. E. Gr.
530.

57. After protest, an endorser is as

much a debtor as the drawer of the note
;

and the principle is, that if the party is

indebted at the time of the voluntary set-

tlement, it is presumed to be fraudulent
in respect to antecedent debts ; and
no circumstance will permit those debts
to be aftected by the settlement, or repel
the legal presumption of fraud. Cook v.

Johnson, 1 Beas. 51.

.58. Wliere a man is endorser upon
commercial paper, a voluntary convey-
ance is no better protection against such
a debt, whether the paper is or is not due
at the time of the conveyance, than
against a debt contracted for the debtor's

own benefit, and actually due and paj'able

when the conveyance is made. Ibid.

59. Where a voluntary conveyance (a

settlement upon a wife or child) is made
in contemplation of future debts, it is

not bona fide, and will be set aside as

fraudulent against such creditors. Ibid.

Supra, ? 32.

60. The difierence between existing
and subsequent debts, in reference to

voluntary conveyances, is this—as to the

former, the fraud is an inference of law,

but as to the latter, there must be fraud in

fact. Ibid. ; Belford v. Crane, 1 C. E. Gr.

265 ; Annin v. Annin, 9 C. E. Gr. 184

;

Ridgeway v. Underwood, 4 Wash. C. C. 129,

137.

61. On a bill filed by execution creditors

to enforce their claim against property of

the defendant in execution, which has

been transferred by a conveyance alleged

to be fraudulent as against creditors.

,
Held, that it is not necessary that a man
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should be actually indebted at the time
he makes a voluntary conveyance to ren-

der it fraudulent. It' he does it with a
view to his being indebted at a future time
it is equally fraudulent. Beecknuuiw Mont-
gomery, 1 ]\[cCart. lOG.

G2. Wlien at the time of the convey-
ance the grantor is free from debt, and
there are no circumstances showing that

the deed was made with a view to future
indebtedness, the deed can only be avoid-

ed by subsequent creditors upon proof of

actual fraud. Ibid.

63. If the debtor has made a convey-
ance of his real property to his wife,

although before the debts were contracted,

it is a question for the jury whether such
conveyance was made with intention to

defraud his creditors. Reford v. Cramer,
1 Vr. 250 ; S.C.2 C. E. Gr. 367.

64. A trust deed by the husband for

the benefit of the wife, purporting to be
given to secure certain funds received
from the wife, where no such funds were
actually received, is fraudulent and void
as against creditors. Bohert v. Hodges, 1

C. E. Gr. 299.

65. A conveyance made of the interest

of a mortgagee, in trust for his wife and
children, without adequate consideration,
and with notice to his grantee and to his

wife, that the deed to him was simply a
mortgage, stands in respect to creditors as

a voluntary settlement, and his grantee
has no equities or rights superior to his

own. Kline v. McGuckin, 9 C. E. Gr. 411

;

S. C. 10 C. E. Gr. 433.

66. Where a debtor has transferred his

property to his wife, who holds it for his

use, and permits him to control and enjoy
it, and he thereby defies and defrauds his

creditors, it will not protect him, in a
court of equity, that the forms of law
have been pursued. Metropolitan Bank v.

Durant, 7 C. E. Gr. 35, 9 C. E. Gr. 556.

67. A wife's claim of a trust, in proper-
ty conveyed absolutely to the husband,
should always be regarded with suspicion,
and especially when attempted to be as-

serted against ci'editors, upon the uncor-
roborated evidence of the parties them-
selves, it should be rejected at once, unless
the statements are so full, clear, and con-
vincing, as to make the fairness and jus-
tice of the claim manifest. Bcsson v. Eve-
land, 11 C. E. Gr. 468.

68. After a wife had withdrawn from an
insolvent firm, and her husband became a
member thereof, a mortgage given by him
to a trustee to secure her interest in such
firm, is void as against the cretlitors of
such firm. Wheeler v. Kirtland, 8 C. E. Gr.
13, 9 C. E. Gr. 552.

69. Where an insolvent, advances money
to a wife, who receives it in good faith,

supposing it could not injure his creditors,

present or future, and was not intended
for such purpose, and purchases property

or enters into business with the money,
but afterwards, upon learning of the em-
barrassment of the donor, pays him back
in full the amount received, there is no
fraud in such transaction, or any other
ground to infer or create a trust for future,

or even existing creditors, in the property
purchased and its advance, or in tlie profits

of the business, after the money is return-
ed, or even while it is kept in good faith.

Ibid.

70. The evidence in this case held not
sufficient to show fraud and avoid certain
assignments charged to be without consid-
eration, antl fraudulent and void as against
the complainant. Jones v. Adams, 8 C. E.
Gr. 113.

71. The claim that notes taken for the
sale of the property of an insolvent were
given to the wife by her husband on ac-

count of moneys advanced by her to him,
not sustained. Van Doren v. Stickle, 9 C. E.
Gr. 331.

72. Services rendered by a wife in the
course of the discharge of her duty as a
wife, do not, nor does the money she
brings to her husband at their marriage,
constitute a valid consideration for a con-
veyance of lands to her, as against the
husband's creditors. Carpenter w. Carpentejr,

10 C. E. Gr. 194, case reversed, July, 1875.

Cramer v. Reford, 2 C. E. Gr. 367 ; Belford

V. Crane, 1 C. E. Gr. 265 ; Skillman v. Skill-

man, 2 Beixs. 403, 2 McCart. 478; Persons

V. Persons, 10 C. E. Gr. 250 ; Lymanv. Place,

11 C. E. Gr. 30.

73. The earnings of a wife who carries

on business belong to her, and cannot be
appropriated to pay her husband's debts
unless he reduces them into possession

;

and he is guilty of no fraud if he does not
so convert them. Stall v. Fulton, 1 Vr. 430;
Peterson v. Mulford, 7 Vr. 481 ; Johnson v.

Vail, 1 McCart.' 423.

74. But not where a great part of such
earnings are due to the skill and labor of

the husband, although the business is car-

ried on in the wife's napie. Quidort v.

Pergeaux, 3 C. E. Gr. 472.

74«. A husband may, as against his

creditors, allow his wife to have for her
separate use, the earnings of herself and
of the labor of their minor children, but

he may not give to her to be invested in

her own name, the proceeds of his own
business, skill and labor. Ibid.

75. Nor, where the business is carried

on jointly by the husband and wife.

National Bank v. Sprague, 5 C. E. Gr. 13.

76. Nor. where such earnings are made
by the wife's labor in her husband's
business. Clinton Co. v. Hummel, 10 C. E.

Gr. 45, affirmed, July, 1875.

77. A deed taken in the wife's name,
for property purchased with her separate

estate, is no fraud upon creditors, even if

taken in her name to avoid any claim by
judgment against her husband. Quidort
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Conveyances to Creditors.—Bona Fide Purchasers.

V. Perucaux, 3 C. E. Gr. 472 ; Bmh v. Storm,

11 C. E. Gr. 372.

78. A voluntary conveyance made by a
.solvent debtor is good against subsequent
debtors, if made in good iaith and without
an intention to contract and not pav such
debts. Melloa v. Mnlvcy, 8 C. E. Gr.'l98.

79. But not whore such intent is mani-
fest, iind i)iirt of the debt was due when
the conveyance was made, although be-

yond the record the wife had no know-
ledge of the debt, nor the creditor, of the

conveyance. Ibid.

See Contracts. | 95, Equity, | 902, Evi-
dence, ? 393, Fraud, | 16, Husband and
Wife, | 11.

III. Conveyances to Creditors.

80. A delttor in failing circumstances, or
about to abscond, may legally make a con-
veyance for the purpose of preferring an
honest creditor. Garr v. Hill, 1 Stock. 210

;

Coley V. Coley, 1 McCart. 350. See Assign-
ment FOR THE Benefit of Creditors, U
1,2.

81. So, a husband may prefer his wife,
in completing a settlement pursuant to

marriage articles. Magniac v. Thompson,
Bald. C. C. 344.

82. To set aside a deed to a creditor on
the ground of fraud, it must satisfactorily

appear from the whole testimony, that the
grantee took the conveyance of the prop-
erty with a view to protect the property of
the debtor from his other creditors, and
not to save his own debt. Danarest v. Ter-

hune, 3 C. E. Gr. 45, case i-eversed, Id. 532.

83. If the vendee be a creditor of the
vendor, and his design in purchasing be
to save his debt, and this be known to a
second purchaser, equity will regard the
purchase money as paid the moment the
contract is complete, and a subsequent
judgment will not attach upon the pur-
chase money in the hands of the vendee.
Hoagland v. Latoureite, 1 Gr. Ch. 254.

84. Where the grantee of lands alleged
to have been conveyed to him in fraud of
creditors, has a bona fide claim for a large
amount, which the conveyance was hon-
estly made to secure, and the whole fraud
is in a subsequent transaction, he will be
allowed to retain his priority to the
amount of his debt, and the property will

be sold to pay him, in the first place, the
amount of his claim, and next, the amount
due judgment creditors. Van Keuren v.

McLaughlin, 4 C. E. Gr. 187, 575. See
Jones V. Adams, 8 C. E. Gr. 113.

85. A subsequent or even eotempora-
neous attempt to convey or encumloer
property, so as to delay creditors, cannot
.affect a mortgage f;iirlv given to secure a

bona fide creditor. StUlinan v. Stilliium, t»

C. E.'Gr. 126.

8(5. A mortgage given by a partner, after
the failure of the firm, to seciu-e a debt
justly due to an individual creditor, is

not necessarily tainted willi fraud, by the
fact that no charge was ever made or bill

presented, until the mortgagor was alarm-
ed by prospective embarrassments, and that
the account was made out, and charges
agreed upon for this very moi-tgage. Ibid.

86a. Bill by creditor, under attachment
proceedings, to reach and apply to the
paymentof creditors' claims, certain money
alleged to be due their del)tor under con-
tract for labor, and under an assignment
by him to his co-partner of all his tools
and implements, his interest in the con-
tract, and the money due and to become
due thereon, on the ground that the assign-
ment was merely colorable, and for the
purpose of protecting his interest and
l)roperty against his creditors. Held, that
the assignment was bona fide and absolute,
and necessary to protect his co-partner,
who had advanced the debtor large sums
of money, and without which assignment
such co-])artner would have been entirely
without security. Stamets v. Quinn, 12 C.
E. Gr. 383.

See Evidence, § 222.

IV. Bona Fide Purchasers.

87. A mortgagee is a purchaser of the
mortgaged j^remises Avithin the intent of
the statute of frauds. Lavalette v. Thomp-
son, 2 Beas. 274.

88. So, an equitable mortgagee is re-

garded in equity as a bona fide purchaser.
Wheeler v. Kirtland, 8 C. E! Gr. 13, 9 C. E.
Gr. 552.

89. Persons taking under an insolvent's
assignment are not considered purchasers
for a valuable consideration. Vandorenv.
Todd, 2 Gr. Ch. 397.

90. Where by mistake A., supposing
himself to be a tenant in common with
others, unites with them in a i^artition and
afterwards makes valuable improvements
on the share set off to him, if the heirs of
another supposed tenant recover the en-
tire tract, A.'s grantee cannot claim the
value of such improvements, iniless he is

a bona fide purchaser without notice.

Baldwin- V. Richman, 1 Stock. 394.

91. In a deed, the substitution of the
name of a third person in the jjlace of the
purchaser, and at his instance, will not
make the grantee a bona fide purchaser
without notice. Torrey v. Buck, 1 Gr. Ch.
366.

92. A contract or convevance in con-
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Bona Fide Purchasers.

sideration of future marriage is within
the statute, if bona fide and without notice
of fraud. Magniac v. Thompson, Bald. C.

C. 344.

93. If the marriage contract is executed,
the wife is a purchaser ; if executory,
she is a creditor until it is performed.
Ibid.

94. Her trustee is the purchaser or
creditor at law, and she, in equity. Ibid.

!»5. Where M. gave a mortgage and also

pledged stock as collateral to secure the
same debt, and afterwards gave another
mortgage on the same tract to R., and
then assigned to T. his interest in the
stock. Held, that the equity which R. had
as against M. to have the stock sold before
the land, did not follow it into T.'s hands,
who bought it without notice. Reilly v.

Mayer, 1 Beas. 55.

W. A person claiming protection as a
bona fide purchaser must have paid the
money ; to have secured it is not suffi-

cient. Baldivin v. Johnson, Sax. 441 ; Van-
doren v. Todd, 2 Gr. Ch. 397 ; Losey v. Simj)-

son, 3 Stock. 24G ; Campbell v. Campbell, 3
Stock. 268 ; Mingus v. Condit, 8 C. E. Gr. 313.

97. If the defendant has paid part only,

he will be protected pro ianto. Hauqh-
wout V. 3hirphy, .6 C. E. Gr. 118, 7 C. E. Gr.

531 ; Deveney v. Mahoney, 8 C. E. Gr. 247.

98. Nor is a grantee of land by convey-
ance subsequent to an unrecorded mort-
gage, claimed to have been made in pay-
ment of a pre-existing debt, a bona fide
purchaser. Pancoast v. Duval, 11 C. E. Gr.
445.

99. Judgments and mortgages given to
secure existing debts, no new considera-
tion being advanced. Held, sufficient to

make the holders bona fide purchasers as
against the prior equity of one having no
legal right, when they had no notice of
such equity. Uhler v. Semple, 5 C. E. Gr.
288, 293.

100. A jDurchaser for a valuable consid-
eration, although Avith notice of a prior
voluntary conveyance, is within the pro-
tection of the statute. Ridgeway v. Under-

'

wood, 4 Wash. C. C. 129. '

101. A purchaser with actual or con-
structive notice of fraud, though he pay
a valuable consideration, t^ikes title

subject to all the equities to which it was"
liable in the hands of the vendor. In such
case he will not be permitted to protect
himself against such claims, but his own
title will be postjioned and made subser- >

vient to them. Smith v. Vreeland, 1 C. E. i

Gr. 198. Supra, U 13, 14.

102. Where an uncle after an agree-
ment to support his nephew and devise I

him all his property, &c. conveyed his
farm, worth about $0000, to his wife's sis-

ter and her husband, who executed, as a
consideration, a bond in the penalty of
$6000, with condition to support and niain-
tain obligee and his wife during their lives,

&c., and it appearing that the grantee knew
of the equities of tiie nephew

—

Held, that
such grantee would not be regarded as a
bona fide purchaser, and that the convey-
ance being intended to defeat the agree-
ment in favor of the nephew, the latter was
entitled to relief. Vaiv Duyne v. Vreeland,
1 Beas. 143.

103. The rights of the bonafide purchaser
from a fraudulent grantee are not impaired
by the fact, that judgments were recovered
by the creditors against the fraudulent
grantor prior to the conveyance. Dan-
bury V. Robinson, 1 McCart. 213.

104. If a bona fide jDurchaser obtains
title through one who buys at a sale by a
trustee or executor, so conducted as to be
voidable by the cestuis que trust, and has no
notice of the facts which constitute the
illegality, his title will not be set aside,

although it appears that another tract
w'as illegally conveyed by the deed through
which he claims. Booraem v. Wells, 4
C. E. Gr. 87.

105. A ijurcliaser under avoid deed, for

valuable and adequate consideration, with-
out notice, will be • protected against an
antecedent creditor, to the amount he has
actually paid. Phelps v. Morrison, 9 C. E.
Gr. I9o, 10 C. E. Gr. 538.

106. In this case lands were conve\'ed by
a husband, mediately to his wife, in fraud
of his' creditor. The wife, having the title,

agreed to sell the lands to, and received
the consideration from a bona fide pur-
chaser, but did not make a valid title ; a
creditor then obtained a judgment against
the husband and levied on the lands.

Held, that the equitable title of the pur-
chaser would be preferred and enforced in
equity. Ibid.

107. The statute of frauds, in this re-

spect, discussed and construed. Ibid.

108. Under the statute of frauds of this

state, a bona fide purchaser acquiring either

a legal or equitable title to lands from a
grantee, to whom the title has been fraud-
ulently conveyed, will be protected against
ajudgmentsubsequently obtained against
the fraudulent grantor. Ibid.

109. Such grantee holding the fee can
not be converted into an equitable mort-
gagee, in order to charge on the premises
the amount paid by him, prior to such
judgment creditor. Ibid. 546.

110. The plea of a bona fide purchaser
without notice, must aver that the person
who conveyed or mortgaged to defendant,
was seized in fee, or pretended to be, and
was in possession. Havens v. Bliss, 11 C.

E. Gr. 363.

See Attachmext, ? 12, Bills axd Notes,
§ 94. Bonds, § 143, Coxflict of Laws, U 26,

27, CoxvEYAXcE, §? 128-139, Devise, ^ 177,

475, Equity, U 2S1, 283. 293, 902, 903, 967,

1000, Estoppel, §111, Evidexce, § 233, Ex-
ECUTIOX, 1 183.
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Relief.

V. Relief.

. 111. A purchaser at slieiifT's sale, at

the suit of crctlitors, will be protected in

his purchase, although he knew of a pre-

vious voluntary conveyance. Den. Lau-
rence V. Lippencott, 1 Hal. 473.

112. Evidence to prove that the prop-

erty was purchased under value, not ad-

mitted, because the deficiency of price

might have arisen from the circumstance
of the fraudulent deed. Ibid.

113. Such sheriff's sale will vest in the

purchaser the title and all the interest of

the fraudulent grantor. Mulford v. Tunis,

Vr. 2r)G.

114. If a chattel mortgage be void be-

cause fraudulent, a purcliaser at a sheriif's

sale acquires the entire interest of the de-

fendant in execution. Allen v. Morris, 5

Vr. 150, 1G2.

115. A deed may be avoided in a court
of law, on the ground that it was fraud-

ulently made with intent to defraud the

creditors of the grantor. Mulford v. Peter-

son, 6 Vr. 127 ; Ben. v. Moore, 2 South. 470,

475(a) ; Den. Oberf v. Hammel, 3 Harr. 73
;

Owen V. Arvis, 2 Dutch. 22.

IIG. But, it seems, that in cases of fraud-

i;lent sales by executors, &c., to them-
selves, relief can only be obtained in

equity. Runyon v. Newark India Rubber
Co., 4 Zab. 467, approved in Shepherd ads.

Uedden, 5 Dutch. 334, 338.

117. If a bill of sale was, in fact or in

law, made to hinder, delay, or defraud
creditors, a creditor who seizes the goods
by virtue of an attachment or execution
may show the fraud in an action of tres-

pass. Garretson v. Kane, 3 Dutch. 208.

118. Or, a sheriff, who has seized the
goods under an execution, may show such
bill of sale to be fraudulent, in an action

on the case. Hall v. Snowhill, 2 Gr. 551.

119. A court of equity will not relieve a

party who has made a voluntary convey-
ance of his propertj" when threatened with
a criminal prosecution. Tantum v. Miller,

3 Stock. 551.

120. The conveyance is good against the

party, but will be set aside as against the
state. Ibid.

121. A deed fraudulent as to judgment
creditors, may be impeached by a pur-
chaser holding a conveyance under that

judgment; but such purchaser stands in

no better situation than the judgment
creditor filing a hill to avoid the alleged

fraudulent deed. To ascertain therefore

the rights of the complainant, and whether
he is entitled to the relief sought by his

bill, we must examine into, and ascertain,

the rights of the judgment creditors under
whom he claims. Smith v. Espy, 1 Stock.

160.

122. Mere inadequacy of price affords

no presumption that the property .was pur-

chased in trust for the owner. Hoagland

v. Hoagland, 1 Gr. Ch. 501. See Equity,
?i
149.

123. Equity may look behind judg-
ments and assignments, to determine
whether complainant is entitled to the re-

lief he asks. Anderson v. Tuttle, 11 C. E.
Gr. 144.

124. So, equity may decree that a fraudu-
lent purchaser from a defendant in attach-
ment execute a deed to the purchaser at
the auditor's sale, and may also, cancel a
mortgage given thereon by such fraudu-
lent purchaser, where the mortgagee had
notice of the attachment. Miller v. Jami
son, 11 C. E. Gr. 404, case reversed, July,

1876.

125. Where a wife takes the title to land,
purchased with the property of the hus-
band, under circumstances which render
the transaction fraudulent as against the
husband's creditors, she will be treated as
a trustee for tlie creditors, and the prop-
ertv will be sold for their beneiit. Belford
V. Crane, 1 C. E. Gr. 265.

126. If the honesty of a conveyance be
left in doubt, the sale will be set aside
upon equitable terms. Demarest v. Ter-
hune, 3 C. E. Gr. 45, 532.

127. Under the facts of this case, the
conveyance was set aside, with directions
that the land should be sold ; the pro-
ceeds of such sale to be applied, in the
first place, to pay the debt due to the
creditor who held the convej'ance, and
after the payment of the costs of both par-
ties, to the satisfaction of the judgment of
the complainant. Ibid.

128. Where the husband executed a vol-

untary conveyance to his wife, and during
the interval between its execution and
registry, the complainant's debt was con-
tracted, on filing a creditor's bill to render
such property liable to his claim. Held,
that the title was in the husband at the
time, and not in the wife, the unrecorded
deeds being in his jDOSsession. Woodruff \.

Bitter, 11 0. E. Gr. 86.

129. Where there is doubt as to the bona
fides of a conveyance, the grantee may be
enjoined from selling, conveying or en-

'

cumbering the premises. Scott v. Hart-
man. 11 C. E. Gr. 89.

130. Where the evidence was insuffi-

cient to show fraud, but one of the mort-
gages had been assigned for less than the
amount expressed on its face, the a.ssignee

was decreed to assign it to complainant
on the latter paying the amount of the
securities given in exchange for it. Jones
V. Adams, 8 C. E. Gr. 113.

See Agen'cy, ? 65, Attachment, H 64,

65, 160, B.WKRUPTCY, §' 27, Bills and
Notes, I 34, Contracts, IV(6)(1), Convey-
ance, I 208, Corporations, || 315, 316,

Equity, U 62, 63, 75, 77, 81, 148. 11(e),

II(^),. Il(yfc). 747, 780, 804, 891-897a, Es-
toppel, 1 153, Evidence, U 796, 797.
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Game.—Gas Company.—Gift.—Nature and Purpose of the Writ.

G.

GAME LAW.

1. For a violation of the Game Act, {Rev.

p. 448, ?? 1, IS,) the action must he in

trespass instead of deht. Buck v. Danzen-
hacker. S Vr. 35'.J.

2. Tlie state of demand must show that

the pbiintiff is clearly within the provi-

sions of the act, and must also set out the

offence and the nature of it. Chew v.

r/iom?JsoH,4Hal.249.
3. If the justice owns the land tres-

passed on, he cannot act as justice in the

case. Schroder v. Ehlers, 2 Vr. 44.

4. Nor, can such trespasser be convicted

on the view of the justice. Ibid.

5. Nor, can he be arrested before con-

viction. Ibid.

GAMING AND LOTTERIES.

See Contracts, IV(6)(2), Crimes, IV(r),

Ejectment, g GO, Estoppel, ? 14.

GAS COMPANY.

1. A gas company, incorporated for the

purpose of lighting the streets and build-

ings of a town, is not obliged to supply gas

to all persons having buildings situated on
the line of their pipes, upon being tendei*-

ed a reasonable comi>ensation. Pcdcrson

Gas Light Co. v. Brady, 3 Dutch. 245.

GIFT.

1. Title to goods and chattels may pass

by gift inter vivos when there is a delivery
of the property. Mere delivery of the
goods will not in general pass the title

;

there must be an intention to give accom-
panying the act of delivery in order to

consummate the gift, or the circumstances
attending the delivery of the goods must
be such as ordinarily accompany a gift,

inducing the donee to believe that a gift

was intended. If that be the case, the

title to the goods will pass, although it

may be the secret intention of the donor
not to make a gift. Betts v. Francis, 1

Vr. 152.

2. When a gift is completed by delivery

and acceptance of the chattel, it is irrevo-
cable. So long as there is no delivery

and acceptance it may be revoked. Ibid.

3. To constitute a perfect gift, the donor
must part with the possession and do-

minion of the property. And if the thing

given be a eJiose in action, the law requires

an assignment, or some equivalent in-

strument, and the transfer must be actu-

allv executed. Dilts v. Stevenson, 2 C. E.

Gr*. 407.

See Devise, | 21, Donatio Causa Mor-
tis, Executors. ? 135, Fraudulent Con-
veyances, U 72-79.

GUARDIAN.

See Infants

H.

HABEAS CORPUS.

I. Nature and Purpose of the Writ.

II. Proceedings.

(a) Service and return of urit.

(6) Bail.

(c) Hearing.
(d) Discharge.

I. Nature and Purpose of the Writ.

1. The writ of habeas corpus is a com-
mon law, not a statutory writ. Dickenson

ads. Morris Bank, 1 Harr. .354 ; Morris Ca-

nal Co. ads. Vanncdta, 2 Harr. 159.

2. The only legitimate object of the writ

is to relieve from restraint and impris-

onment. Wherever there is no imprison-
ment there is no ground for the writ of

habeas corpus. State v. Cheeseman, 2 South.

445, 448; State, Baird v. Baird. 3 C. E. Gr.

195 ; State v. Ward, 3 Hal. 120. See Matter

of Troutman, 4 Zab. 634, 043 ; State v. Farke,

Coxe 41, 42.

3. This writ has never been used either

to determine a question of property, or

the conflicting rights to the possession of

the person. Ibid.

4. Habeas corpus is not the proper mode
for the guardian to obtain the custody of
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Natuic and I'lirposc of tlio Writ.— l'rocee<lin<fs.

his ward, whore the Avard was uiuler four-

teen ami chose to remain witli his mother.
'Ibid.

5. In ea.ses of Imhcaa curpim directed to

private persons, tiie court is hound to set

the infant free from all improper restraint,

and this e.r (hbitu Jastitiiv, hut it is nol
hound to deliver him over to anyhody, nor
to give him any privik\i;e. This must he
left to the discretion of the court under
the circumstances. Ibid.

6. In a similar case an order was entered
that the infant he delivei'sd to the cus-
tody of her mother. State v. Clover, 1

Harr. 419.

7. On error, where the prisoner is rep-
resented hy counsel authorized to prose-

cute the writ, a writ of hii(>ea>i corpus will

not he allowed to bring the prisoner
into court, unless it appear that his per-
sonal presence in court is necessary or
material to the })rotcction of his riichts.

DonneUii v. State, 2 Dutch. 403, 601.

S. Where a ])erson is cliar^'ed with an
offense against the laws of the United
States, a state court has no authority
to interfere, and order a release of the
))risoner on a habeas corpus hrought for

that purpose. State v. Zidich, 5 Dutch.
409.

9. At the instance of a master, the writ
o{ habeas coriniswas granted by a justice of
the supreme court, directed to an officer

of the United States army, to hring before
the court the body of an apprentice whom
the otiicer had in custodv. State v. Brear-

ley, 2 South. 555, 556.

10. A habeas corpvs to try a negro's
right to freedom ought not to issue with-
out the court or judge. is satisfied that the
case is a proper one. State v. Lyon, Coxe
403.

11. But it is not necessary that the pre-

liminary facts should he proved by affida-

davits. Ibid.; State v. BrearJey, 2 South.
555, 556.

12. The enforcement of a requisition
and warrant must be in some other way
than bj' application for the i)risoner's dis-

charge on habeas corpus. Matter of Trout-

w«H,'4Zab. 634, 643.

13. If the confinement be only coh)rable,

or palpably illegal, as if in disobedience or
contempt of a plain and unequivocal rule

or order of a competent court ; or, if the
execution or other civil process was issued

by a court not having jurisdiction over the
party, the writ of habeas corpus may be
resorted to as a legitimate remedy. Pel-

tier V. Pennington, 2 Gr. 312, 320, Horn-
bloiver, C. J.

14. The proper remedy for one im-
prisoned on a ca. sa. issued upon a judg-
ment obtained previous to his discharge
as an insolvent debtor, is by a habeas co.r-

piis, upon the return of which before a
judge of the suj^reme court at chambers,
he may be discharged. State v. Ward, 3

38

Hal. 120. See Peltier v. Penninqton, 2 Gr.
312, 319.

15. A habeas eorjius is the ]>roper writ to
remove a civil action from the common
pleas into the sujjremc court. Chandler
v. Monmouth Bank, 4 Ilal. 101.

16. After arl)itrntors have I'cen appoint-
ed and met, it is too late to remove a cause
by habeas corpus. A habeas corpxis is too
late after interlocutory judgment. Bick-
hani V. Denny, Coxe 12; Sharp v. Sinnick-
son; Coxe 46. See Chandler v. Monmoidh
Bank, 4 Hal. 101, 104.

17. If impropeily brought a procedendo
will be ordered. Sharp v. Sinnickson, Coxe
46 ; Austin v. Nelson, 1 Hal. 381.

See B.\iL, ? 17, Courts, | 6, Error, ^ 83,
IXSOLVKVCY, ^ 12.

II. Proceedings.

(a) Service and return of writ.

18. Where the sheriff sent up a copy of
the w'rit with a certificate of service en-
dorsed thereon, and the defendant did not
appear. Held, that the return and evi-

dence were insufficient to issue an attach-
ment against such defendant for contempt.
State v. Eaborg, 2 South. 545.

19. An afl&davit was read to prove the
service of such writ. Ibid.

See Contempt, ?. 1.

(b) Bail.

20. On removing a cause into this court,

by habeas corpus, bail must be put in (even
bj' a corporation) according to the statute,

if required by the plaintifl". Morris Canal
Co. ads. Vanatta, 2 Harr. 159 ; Marcellis v.

Hamburg Co., Pen. 948.

21. On habeas corpus the defendant will

not be permitted to file common bail,

although bail below Avas not required,

where the cause removed Avas commenced
by summons. Anonymous, Pen. 641.

'21a. Where the defendants were admin-
istrators, the court ordered common bail

to be filed, on removing a cause from the

common pleas. Sneed ads. Wallen, 2

South. 682; Anonymous, Pen. 539.

22. Nor will the plaintiff be permitted
to file a waiver of bail on habeas corpus,

in order that the cause might be continued
and tried in the supreme court. Craig v.

Berry, 2 South. 852.

23. Where no bail is filed nor waiver
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of it entered, the practice is for the plain-

tiff to have his option, either by proceed-
ing in the .snprenie conrt, or taking a
procedendo. Morris Canal Co. ads. Van-
aatta, 2 Harr. 159 ; Dickinson ads. Morris

Bank, 1 Harr. 354. See Craig v. Ben-y, 2

South. 852 ; Marcellis v. Hamburg Co., Pen.
948.

23(f. On hahms corpus where the defend-

ant had not filed bail, no bail being re-

quired below, the supreme court granted
leave to take ten days to file recogni-
zance. Marcellis v. Hamburg Co., Pen.

948.

24. So, the plaintifi' in oi'der to pi'event

delay, may rule defendant to put in bail

in twenty days, or sitting the court, and
at the same time take a rule to plead.

Hughes v. Hughes, Coxe 209.

(el Hearing.

25. The court can only look into the

causes of the prisoner's detention, and de-

cide whether he is legally imprisoned.
Matter of Troutman, 4 Zab. 6:34.

26. If the copy of the indictment, ac-

companying the requisition, contain a
charge of the commission of a crime
against the laws of the state making the
demand on habeas corpus, the tribunals of

the state in which the criminal is found,
will not consider or pa.ss upon the suffi-

ciency of the indictment as a matter of

technical pleading. In matter of Voorhees,

3 Vr. 142.

27. Evidence. Oral testimony will be
heard by the court as well as written on a

case of habeas corpus. State v. Lyon, Coxe
403.

28. Where a party is surprised by the
case proved, time will be allowed him to

prepare testimony to meet it, and at the
same time due care will be taken to pro-

vide against the dangers of such a prac-
tice. Ibid.

29. On habeas corpus the court have no
power to order a jin-y to determine the
questions of fact tliat may arise; the
court are the constitutional judges. State

V. Farlee, Coxe 41 ; State v. McKnight, Nov.
1782; State v. Vanhorne, May, 1785, cited

in arg., Ibid.; State v. Beaver, Coxe 80.

(d) Discharge.

30. A defendant will not be discharged
out of custody on a writ of habeas corpus,

at chambers, where the wx'it on which he
is detained, is, in itself, a legal and proper
one, and the court out of which it issued,

is of competent jurisdiction. Peltier

ads. Pennington. 2 Or. 812.

31. Upon a habeas corpus brought by the
father for his children, the court will not,

as a matter of course, order them to be
delivered up to him, but only in case they

are improperlv restrained of their libertv.

Slate, Baird v.'^Baird, 3 C. E. Gr. 195.

See Arrest, U 51. 52, 'Constitution, |?
41-50.

HEIRS.

1. At common law, the heir became
personally liable for specialty debts of the
ancestor, by reason of the lands descended,
to the extent of their value. The statute,

3 W. and M. c. 14, placed the heir and
devisee on the same footing ; they are per-
sonally responsible after alienation of the
estate, as if they still held it; but bona
fide purchasers under them never were
liable ; the lands in their hands are dis-

charged. Skillman v. Van Pelt, Sax. 512.

2. A sale, made by the heir, of real

property pending a suit against the admin-
istrator, on which judgment was afterwards
obtained againit the administrator, cannot
prevail to the prejudice of .such judg-
ment, but if execution is taken out, it

may be levied upon and sold by the sheriff,

and a good title pass by the sheriff's deed.
Den. Ely v. Jones, Coxe 131.

3. The assignee of an heir, or person
claiming an interest under a will, having
an opportunity of acquiring a full knowl-
edge of the condition of the estate, stands
in the same situation as the heir himself.

Gest V. Flock, 1 Gr. Ch. 108.

4. B. S., at his death, left his brother, J.

R. S., and two sisters surviving him. The
complainants were the heirs-at-la\v and
next of kin of J. R. S. Held, that as they
stood in the place of J. R. S., they had no
right to complain of his fraudulently
using what they claimed through him.
Garret v. Stihcell, 2 Stock. 313

5. Upon a decree of foreclosure of a
mortgage in fee, on a bill filed by the
executor of the mortgagee, the legal title

to the mortgaged premises is in the heir-at-

law of the mortgagee, and not in the
executor. Osborne v. Tunis, 1 Dutch. 633.

See Executors, | 144.

6. And although the decree directs that
the possession of the premises shall be sur-

rendered, and the title papers delivered to

the executor, the legal title remains in the
heir-at-law. Ibid.

7. While the mortgage retains its char-

acter as a mere pledge or security for the
mortgage debt, it is regarded as a chattel

interest, and under the control of the
executor, but when the equity of redemp-
tion is foreclosed, its character as a pledge
cea.ses and the title to the mortgaged
premises vests absolutely in the heir-at-

law of the nrortgagee. Ibid.

8. Equity will permit the executor to

follow the land into the hands of the heir

so far as to satisfy the mortgage debt, but
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he (.aniiDt convi'v tlio legal title. The
foreclosure fixes the title in the heir.

Wade V. Miller, 3 Vr. 21)0, 304.

c>. Where a son, while occupying land
as tenant of his father, makes improve-
ments on the [)reniises expecting to re-

ceive a title to the land, and the father dies
without giving him such title, tlie improve-
ments enure to the henefit of the estate;
and if the son, in a division of the estate,

receive an equal share with the other heirs,

and even has the land upon which the
improvements are made, allotted to him
as his share, the improvements heing in-

cluded in estimating the value of the land,
he may recover of the estate the value of the
improvements. Smith x. Smith, 'i'Dntch. 208.

10. Query. Whether the court will in-
fer an agreement to pay for improvements
made by a son in possession, receiving all

the rents and i)rofits. De Groot v. Wright,
1 Stock. 55, GO.

11. Whether the failure of an interven-
ing estate in the case of a devise, goes to

the benefit of the heir, or of the devisee
of the residue, is to be determined by the
intention of the testator, whether the in-

tervening estate was regarded as an excep-
tion to the general devise of the residue,
or as a charge upon the estate. Macknet v.

Machiet, 9 C. E. Gr. 277, 11 C. E. Gr. 258.

11a. Where a testator has in effect charg-
ed upon a particular share of the estate a
provision made for his widow' in lieu of
dower, and it was his intention so to do,
if the widow refuses to accept such pro-
vision, it goes to the benefit of the share of
the estate so charged, and will not fall into
the residue. Ibid.

12. Where a testator by his will devises
his land to the use of his wife for life, and
directs that it shall be sold upon the mar-
riage or death of the wife, and the young-
est child coming of age—upon the death
of the testator the fee vests in the heirs.

Gest\. Flock, 1 Gr. Ch. 108.

18. To a bill by an administrator to com-
pel specific performance of a contract
made with his intestate for the purchase
of real estate, it was objected that the ad-
ministrator was not properly before the
court to entitle him to a decree ; that there
were judgments against the heir-at-law

;

that the contract provided for opening roads
through the jiroperty. Held, (1) that the
judgments against the heir were not liens
upon the property. (2) The heir-at-law

could have opened the roads provided for

in the contract. Miller v. 3Iiller, 10 C. E.

Gr. 354.

14. There is no resulting trust to the

heir, when all the bequests in a will take

effect. Rinehart v. Harrison, Bald. C. C. 177.

15. Whoever is entitled to the beneficial
interest of the land from the death of the

testator until it is sold, is entitled to the

rents and profits. The heir may have the

beneficial interest, because the title is in

him, and he has. unless the intention of
the testat(jr appear otherwise. If it does,
such intention nnist control. Current v.

Current, 3 Stock. 18G.

16. The particular circumstances of this
case stated and considered, under which
it was held, that althougli the testator did
not, in express terms, dispose of the
rents and profits, they belonged to the
children, for whose benefit the land was
subsequently sold by the executor. Ibid.

17. The testator may, by implication as
well as by express words, sul)stitute a per-
son to take the intermediate profits of
real estate descending to the heir pending
the contingency of an executory trust.

Ibid. ; Boylan ads. Meeker, 4 Dutch' 274.
IS. If the lessor dies, the accruing rent,

which becomes payable, at a day subse-
quent to his death, must be sued for by
the heir or devisee, and not by the admin-
istrator. Allen V. Van Houten, 4 Harr. 47.

19. If one heir-at-law becomes grantee
of his co-heir, of his share of the reversion
of leasehold pi-emises, he cannot main-
tain an action in his own name for rent
which had accrued, aud become payable,
after the death of the ancestor, and before
he became such grantee of the reversion.
Ibid. 49.

20. The heir-at-law is not concluded
by the probate of a will from disproving
the prima facie title shown by its produc-
tion. He may controvert the effect of the
prol)ate by ijroof of the insanity of the tes-

tator, or the want of any of the legal
requisites of a valid will, and may im-
peach its validity in any manner which
would be permitted if the original will had
been produced and proved by witnesses.
Allaire v. Allaire, 8 Vr. 312. See Evidexce,

U 266, 268.

21. Where, in a suit against the heirs
for a debt of the ancestor, under the
statute {Rev. 476), the writ w'as served
upon one of the defendants, and as to the
others, an order was taken for them to
appear, &c., and that it be served and
published as provided by the supplement
of March 3d, 1853. Held, that the declara-

tion should be against all the defendants,
and filed within thirty days from the
return of the writ, if any defendant has
been summoned. Stillivell v. Tomlinson, 7
Vr. 359.

22. Query. What is the effect of filing

the declaration, in case all the defend-
ants are not brought before the court. Ibid.

See Abatement, ? 30, Aliens, U 3, 10,

11, Attachment, ^| 12, 13, Bills and
Notes, ? 9, Condition, § 21, Contracts, ^

228, Conveyance, ? 265, Covenant, | 53.

Descent, U 1-22. Devise, U 3, 4, 7. 10, 11,

94, 105. 136. 142, 143, 147, 195, Equity,
111(c)(5), I 261, Execution, § 193. Execu-
tors, g^ 134, 146, 148, 204-206. 4 Grif. Law
Reg. 1286, et seq. notes.
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HUSBAND AND WIFE.

I. Rights and Powers.

(a) Of the husband.

(1) During coverture.

(2) After wife's deatli.

(6) Oftheiuife.

(1) At common law.

(2) By statute.

II. Duties and Liabilities.

[a) Of the husband.
[b) Of the wife.

III. Actions.

(a) By liusbund and wife.

{b) Against husband and ivife.

[c) Pleading and evidence.

I. Rights and Poaveks.

(a) Of the husband.

(1) During coverture.

1. Tlie husband has power over his wife's

person as well as her estate ; and he is

bound to maintain her in a suitable man-
ner, according to his circumstances. Miller

V. Miller, Sax. 386.

2. The power of a guardian over the per-

son and property of an infant ceases at

her marriage. From that time sucli

guardianship devolves upon the luisband.

He can enter upon her property, and per-

mit others to enter upon it, without com-
mitting a trespass ; he can also make
leases voidable by her upon his death , or by
his heirs at her death. Porch v. Fries, S.

C. E. Gr. 204. See Infants, ? 109.

3. A wife is bound to aeconipany her
husband to whatever places he may, as

head of the family, in good faith determine
to remove for habitation or business, pro-

vided it does not uiu-easonably banish her
from all society and comforts of civilized

life. But a husband has no right, as a pun-
ishment for contumacy or bad temper, to

banish his wife to a lonely place, without
friends or society or her accustomed com-
forts, wlien he does not stay with her and
share her privations. Boyce v. Boyce, 8 C.

E. Gr. 337, 9C. E. Gr. 588.

4. The husl)and was about moving from
Newark to the city of New York, and U])on

his insisting that the wife should go with
him, she left her husband's house, and
filed her bill. She is not entitled to select
her own place of residence, and imder
such circumstances to an order for ali-

mony. Yule V. Ynle, 2 Stock. 138.

5. The husl)and has no interest in his

wife's lands during her life. Porchx. Fries,

3 C. E. Gr. 204.

6. Nor can he sell or dispose of the grow-
ing wood or timber on her real estate.

Ibid.

7. The act of 1852 {Eev. p. 030) did not
affect the estate of the husband, but only
the estate of the wife. Prall v. Smith, 2 Vr.
244.

8. When an estate in lands becomes
vested in husband and wife, during cover-
ture, the husband is entitled to the exclu-
sive use and possession during their joint

lives ; during this period the wife has no
interest in or control over the property,
and the husband alone may make a valid

lease or other transfer of the right of pos-
session. Bolles V. State Trust Co., 12 C. E.
Gr. 308. See Cona'eyance. ^? 254-260.

9. When a father by parol gives to a
married daughter a house and lot, and
puts her, with her husband, in possession,
and they continue to occupy the same un-
der the gift, the husband, as such, is enti-

tled to the enjoyment of tlie property, but
not so as to prejudice her rights. His pos-
session is only through her, and he cannot,
by any act of his own against his wife,

change it into an adverse possession. Out-

calt v. Ludlow, 3 Vr. 239. See Adverse Pos-
session, ^ 7. Infra, 'i 147.

10. If a wife's separate property con-
sists of land and she lives upon it, the hus-
band ]nay enjoy it jointly with her; if of

chattels in ])ossession, he mav use them.
Vreeland v. Vreela.nd, 1 C. E. Gr. 512.

11. The husband's possession and occu-
pation of a house conveyed to the wife by
virtue of a marriage settlement, is not of

itself fraudulent as to creditors, but a
necessary consequence of the marriage.
Macpiiac v. Thompson, Bald. C. C. 344, 365,

7 Pet. 348.

12. A judgment against the husband
alone cannot encumber or affect the
joint estate of the husband and wife. The
estate cannot be sold at law to satisfy

the judgment. Thomas v. l)e Baurti, 1 Mc-
Cart. 37. Infra, | 189.

12ci. A judgment against a debtor mar-
ried before 1852, and whose wife pos-

sessed separate real estate before that

time, is a lien on his interest therein.

Dayton v. Dusenbury, 10 C. E. Gr. 110;
Van Note v. Doivney, 4 Dutch. 219 ; Nicholls

V. O'Neill, 2 Stock." 88.

13. The rights of the husband arc not
suffered to be taken away unless by ex-

press terms, and his rights are as com-
plete in property placed in trust for his

wife as in any other. Donnington v. Mit-

chell, 1 Gr. Ch. 243.

14. A husband and wife may by mutual
consent live separate, and such agree-

ment may be bv parol. Emery v. Neigh-

bour, 2 Hal. 142. See Divorce, | 151.

Infra, I 58.
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15. A coiivej'anco by the luish;uul to

trustees for the bonetit of tlie wife, u[)on

such separation, will not bo s(M aside on
account of the subsequent adultery of

the wife. Dixon v. Dixcm, S 0. K. (Jr. ;!1(>.

See Evidence, i? 141.

IG. Qiter;/. Wliellior achiltery coinniitteil

by the wife before tlie time of separation,

concealeii from him and unsuspeeteil and
luiknown bv him, would avoid such dee(b

S. a, C. E. Gr. 133. See Divokce, ^ 189.

17. If a wife has been compelled to

leave her husband by reason of his cru-

elty, and she lives separate from him and
supports herself, any' previous right he
may hav(^ acquired to her real estate is

not thereby aifected, nor does it impair
his right to maintain an action for injury

to the premises. Van Note v. Downcji, 4
Dutch. 219.

18. A husl)and has no power, by virtue

of the marital relation, to dispose of his

wife's separate property. He may be-

come her agent in the management and
disposal of it, but the valitlity of liis acts

and the extent of his powers, as in the
case of other agents, will be measured by
the scoiDe of the authority the principal

has conferred. Ativafer v. Underhill, 9 C.

E. Gr. 17, 599.

19. A husband was the agent of his wife

in the making and delivery of a mortgage
on her estate, which was made to A. spe-
cifically as security for the debt of B. The
debt being extinguished by the release of
the principal debtor. Held, that the hus-
band, under the authority to deliver the
mortgage for the purpose for which it was
made, had no authority to re-pledge the
mortgage to A. as security for the collec-

tion of assets which had been transferred

by the debtor to A. in satisfaction of the
debt. Ibid.

20. Where a husband l)y his skill nnd
industry increased the value of his wife's

property from $3000, in 1861, to $20,000,
in 1870. Held, that his assignee in bank-
ruptcy was entitled to the whole estate.

Muirhead v. Aldridge. 33 L. I. 203.

21. At eommon law, the husband is

entitled not only to all the personal pro-

perty which the wife owns at the time of

her mai'riage, but to all that she acquires
by her >skill or labor during the coverture.
Skilbnan v. Skillman, 2 Beas. 403, 2 Mc-
Cart. 478. See Fraudulent Convey.\nces,

?? 73-76. 7n/r(f. nOl.
22. Where, under the act, a wife's land

has been sold for the purposes of the par-
tition, a payment of the proceeds of the
land, to the husband, is a good payment;
but if the jurisdiction of this court is in-

voked in her behalf before such [layment.
it will interfere, and protect the fund for

her benetit against the husband, his as-

signee, or his creditors. Osborne v. Ed-
wards, 3 Stock. 73. See Evidence, ? 413.

23. Formerly a husband had the right to

receive i)ayment of a joint judgment in

favor of himself and wife. Denre v. ('(irr,

2 Gr. Ch. 513, r)16.

24. Even, if the delit had been owing to

the wife alone, his receipt would have di-

vested her title. Ibid.

25. So, he could have assigned it. Ibid.

2(). Or, he could have released or dis-

charged it. Ibid.

27. A distributive share was ordered
to be pjvid directly to the wife, although
her luisband was living. Richman's Case,

July, 1824, 3 Hal. 89.

28. The proceeds of the sale of land be-
longing to a married woman, were ordered
to be paid to the husband and wife.
Matter of F/ippineott, 3 Hal. 88, Ford, J.,

dubitante.

29. Upon a bill by husband and wife

for the recovery of a legacy bequeathed
to her, she is entitled to a reasonable
provision out of the legacy before decree
in fixvor of the husband. Stevenson v.

Brown, 3 Gr. Ch. 503.

30. Wliere a conveyance was made to a

married woman, independent of the act

of 1852 relating to married Avomen, her
husband had the power of alienation and
could convey his estate for the i:)avment

of his debts.
*

Prall v. Smith, 2 Vr. 244.

31. The husband of a woman who gives

a mortgage on her own lands, can take it

by assignment, and it is not thereby sat-

isfied. Faulks V. Bimock, 12 C. E. Gr.

See Attachment, | 52, Bills and Xotes,

§ 36, Conveyance, U 255-260, Curtesy, ?

5, Debtor and Creditor, | 16.

(2) After wife's death.

32. On the death of the wife the husband
may administer on her estate, and in

that cliaracter take to himself for his own
benelit, jure mariti, all her personal pro-

perty ; and in case he dies before he shall

have fully administered on such estate,

his representatives are entitled to the pro-

perty. Donnington v. Mitchell, 1 Gr. Ch. 243.

33. If letters of administration upon the

wife's estate have been granted to her next
of kin, they will be deemed trustees only

for the representatives of the husband.
Ibid.

34. The act [Rec. p. (536) does not take

away the husband's right to administer

upon, and to take as his own, the person-
al property of the deceased wife, where
she dies intestate. Johnson v. Cummins,
1 C. E. Gr. 97.

35. P. gave a mortgage to M., and after-

wards married one of M.'s two daughters

and only children. M. died intestate,

lesiving a widow and the said two daugh-
ters. The widow died shortly after. After

the death of M. and the widow, H. mar-
ried the other daughter, and she died

without issue. H. then administered on
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M.'s personal estate, and filed a bill of
foreclosure on the mortgage. Held, tliat

H., by administering on the estate of his

deceased wife, would become entitled to

her share of the amount due on the mort-
gage, without liability to account ; but
that no more of the mortgaged premises
should be decreed to be sold than enough
to pay the share of H.'s deceased wife.

Moore v. Poland, 1 Hal. Ch. 517.

36. If a woman, on the eve of mar-
riage, rightfully placed a part of her estate

in her sister's hands in trust for the chil-

dren of her intended marriage, and there
were no children of the marriage, the fund
belongs to the husband on the death of the
wife. Williams v. Carle, 2 Stock. 543.

37. Where there were children, w'ho, as

cestuis que trust, disclaimed title, and re-

nounced all right to the fund, and de-
clined to accept it, the fund belongs to

the husband, as administrator. Ibid.

38. A husband had, during the life of
w'ife, sold timber standing on his w'ife's

land, in lots, to different purchasers. They
commenced cutting during the life of the
wife, and, her death happening soon after,

continued cutting after her death. On
l>ill filed by her infant heir-at-law, the cut-
ting was enjoined. At the time of the ser-

vice of the injunction, some trees were
still standing on some of the lots, the tim-
ber on which had been sold. It Avas re-

ferred to a master to inquire and report
how much of the timber had been cut
after the wife's death, with a view to the
question whether the husband should ac-
count for it ; and also to inquire and re-

port whether the interest of the infjint

required that the trees still standing on
the said lots should be felled. Ware v.

Ware, 2 Hal. Ch. 117.

39. A share of an estate was paid to a
husband in the right of his wife, and after-

wards the share of lier sisterWas bequeath-
ed to said wife by will, of which complain-
ant was executor. Both shares had been
invested for the life of the sister's mother.
After the death of the sister, wife and mo-
ther, complainant, who administered on
his wife's estate, brought suit in his own
right to recover both shares. Held, that
he could so recover his wife's share, but
for the sister's, bequeathed to his wife, he
must sue as executor. Hoyt v. Howell, 4
Hal. Ch. 326.

40. Whei'e a testator directs his lands to

be sold after his wife's death, and the pro-
ceeds to be divided among his children, if

one child die before the widow, her's is a
vested legacy and goes to her husband as
her administrator. Fairly v. Kline, Pen. 754.

41. So, if the proceeds of land devised to
be sold, are given to nfeme covert, who dies
before there can be a sale ; and if he dies
before a sale, it goes to his representative,
and not to her next of kin. Rinehart v.

Harrison, Bald. C. C. 177.

42. If tlie husband, before marriage,
make a settlement on his wife in consid-
eration of her fortune, he will be consid-
ered in equity as the purchaser other for-

tune, and lier chases in action, though not
reduced into possession by her husband,
will go to his representatives. Dare v. Al-
len, IGr. Ch.415.

43. The ex'ecutor of the husl)and cannot
maintain a suit upon a chose in action given
to the wife during coverture. The husband
could only have sued for it as adminis-
trator of his wife, and consequently, his
executor can maintain no action upon it.

Low V. Porter, 2 Gr. olG.

44. Query. What constitutes a husband's
reducing into possession a wife's chose in
action. Snowhill v. Snoivhill, 1 Gr. Ch. 30.

Infra, I 74.

45. A husband cannot recover a legacy
or bequest to his wife, if he has not reduced
it into possession, or done any act indicative

of an intention to reduce it into possession,

prior to the 4th of July, 1852, [Rev. p 636),

when the act for better securing the prop-
erty of married women took efiect. Henry
ads. DiUey, 1 Dutch. 302.

46. The right of the husband to the wife's

choses in action, as w'ell as to her other
property, real and personal, was extin-

guished bv the act of 1852. Vreeland v.

Vreeland, 1 C. E. Gr. 512.
.

47. A bond given to the wife in lieu of

her inheritance, is her own ; nor will pay-
ment of it to her husband and his re-in-

vestment of the proceeds in his own name
and subsequent receipt of the interest

thereon, deprive her of such right. Ibid.

48. Where money is borrowed by a hus-
band on the security of the wife's estate,

and she intends to give to him the amount
raised, or discharges him from it, his es-

tate will not be chai'ged as between her
estate and him. And this intention may
be proved by parol, or inferred from the
attending circumstances. So the husband
will be discharged when he lays out the
borrowed money in improvements on
the wife's lands, with her approval. Han-
ford V. Bockee, 5 C. E. Gr. 102.

49. But where a husband had advanced
money which had been laid out in im-
provements upon the wife's lands, with
her approval, and his wife told him to sell

the property to repay himself, and he bor-

rowed money, and, to secure it, joined with
his wife in mortgaging other lands owned
by her. Held, that so mucli of the mort-
gaged premises must be sold as would be
sufficient to pay the principal of the sum
borrowed. Ibid.

(b) Of the wife.

(1) At common law.

50. A. feme covert is regarded in equity

as a feme sole, in respect to her separate
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estate, so far as to enable lier to dispose

of it in any way not inconsistent with the

terms of the instrument under whicli she
holds. Lcat/crafl v. Hedden, 3 Cir. Ch. ol2.

51. If by the deed of settlement the hus-
banil lias relinquished any right which he
might have acijuired in her estate by the
marriage, and covenanted not to inter-

meddle tlierewith, but to permit the wife

to dispose of it by deed, will or otherwise
at her pleasure, her right of disposition

remains as it was before the marriage, and
she is, in respect of the estate, feme sole.

Ibid.

52. But if the terms of the deed require
a i)articular mode of disposition, those
terms must be obsei'ved. Her power is

limited by tliem, and she is feme sole sub
iitodo. and only to the extent of the power
e.x pressed. Ibid.

53. Where by the deed of settlement it

is stii)ulated that the Avife shall be permit-
ted to make what disposition of the trust

l)roperty she may choose, and that she
may have the entire and absolute control
over it, and dispose of the same by deed,
will or otherwise, at her pleasure, and the
trustee covenants to convey the said es-

tates and property as she shall direct.

Held, that the term " convey '"' must have
been used as well in reference to the jjer-

sonal as to the real estate, and a direction

by the feme to her trustee to execute a
bond, may in equity be regarded as an
appropriation of so much of the estate as
may be necessary to pay it. Ibid.

54. If pursuant to the direction of the
feme covert, a bond be executed by her
trustee, in his own name, her separate es-

tate may be charged with the money due
on the bond. Ibid.

55.' And if the trust be surrendered,
and her separate estate held with her gen-
eral property, so that no means of distin-

guishing it is aftbrded to the court, a gen-
eral decree will be made against her for

the payment of the money due on the
bond. Ibid. See CoNFUsiok of Goods, ^§

6,7.
oC). Independent of the statutory pro-

visions, an estate can be devised or given
to a married woman for her separate use,

directly, withovit the intervention of trus-

tees; and in that case the husband Avill, in

equity, be considered a trustee lor the wife

as to any estate which might by law vest

in him. But in such case the wife cannot
convey lands so devised to her separate
use, without her husband joining in the
deed, or without the acknowledgment re-

quired bv a married woman. Armstrong
V. Ross. 6 C. E. Gr. 109.

57. Where the interest of the proceeds
of the sale of lands was directed by testa-

tor to be paid annually " to T. B. and R.
his wife, and their children." R. has dur-
ing coverture, a vested beneficial interest

n the annuity which may be enforced

against her husljantl. Bullock v. Zillrif,

Sax. 480.

58. Where a husl)and, by articles, places
money in the hands of trustees for " the
sole and se])arate use of the wife, and to

be subject to her sole order and disposi-

tion," although the article of agreement
may be wholly inoperative as an article of
agreement, in consequence of the trustees

never signing the same; yet if the wife,

upon the faith of this agreement, lived

separate and apart from her husband, and
at her death made a testamentary disp<)-

sition of this money, her administrator
may recover it from the said trustees, and
her husband will not be entitled to it.

Emery v. Neighbour, 2 Hal. 142. See Con-
tracts,

'i
2. Supra, | 14.

59. The mere fact that a legatee for life

is a feme covert, cannot in itself furnish

any evidence of danger of loss. Howe v.

white, 1 C. E. Gr. 411.

59a. Where a bond and mortgage are be-

queathed to a feme covert, for her use, free

from the debts or control of her husband,
and the husband of the legatee (being the

obligor in the bond, and also an executor
of the will), cancels such bond and mort-

gage, without paying the same, such can-

cellation is a gross fraud, not only ujxju

the estate committed to his charge, but

also upon the rights of the wife, against

the efiects of which this court will inter-

fere for her protection. Trenton Bank v.

Woodruff', 1 Gr. Ch. 117. See Equity,
I1{1).

60. But it seems that in such case, when
the testator had by the very act of (consti-

tuting his debtor an executor, placed it in

his power to practise a fraud upon inno-

cent parties, the court would not interpose

to protect the rights of a wife, by establish-

ing the cancelled mortgage, to the preju-

dice of subsequent mortgagees without
notice. Ibid.

61. A husband bought real estate, and
directed the deed therefor to be made to

another, in trust for his wife and her heirs,

so that the same should not be subject to

his control or debts; and on the further

trust to convey the same to such person or

persons, for such uses, and subject to such

provisions, limitations and agreements as

the wife, by writing under seal, or by will,

should give, limit or appoint. The trustee

and the wife, afterwards, executed a mort-

gage of the lands to secure a debt due from

the husband, and the mortgage was duly

acknowledged by the wife. Held, that the

mortgage was good as against tlie wife.

Bobbins v. Abrahams, 1 Hal. Ch. 465. See

Equity, ? 615.

62. A voluntary conveyance by a man
on the eve of marriage, unknown to the

intended wife, and made for the purpose
of defeating the interest which she would
acquire in his estate by the marriage, is

fraudulent as against her. Smith v. Smith,
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2 Hal. Ch. olo. See Woodward v. Wood-
ward, 4 Hill. Ch. 127, 779.

63. If a woman during the course of a

treaty of marriage with her, makes .such

conveyance of any part of lier property,

without notice to the intended husband, it

may be set aside, although prhna facie

good. Williams v. Carle, 2 Stock. 543.

G4. The husband cannot create a lien
upon his wife's land; and even if she, dur-

ing the erection of a building thereon, ac-

quiesce in its erection, and give dii'ections

in relation thereto, her estate will not
thereby be affected. Johnson v. Parker, 3

Dutch. 239. See Eckert v. Renter, 4 Vr.

266.

65. Quei-y. Can a married woman give

any such consent to the erection of a
building on her land as will make her
estate liable to a lien for the work and
materials. Ibid. [Rev. p. 669, | 9].

66. Nor, can he create a lien on her
estate by a petition for an Improvement
on her land, which when made liecomes a
charge against it. State, Kenn v. Elizabeth,

6 Vr. 351, 357.

67. Land conveyed to a husband and
wife, is liable to the extent of the hus-
band's interest for a debt contracted by
him. Wa.-iltbuni v. Burns, 5 Vr. IS.

68. Where knd was devised for the use
of a married woman for life, free from any
control of her present or any future hus-
band, and not liable for his debts, on
the death of the husband the trust will not
be set aside, or the estate conveyed to the
cestui que trust. O'Kill v. Caiapbell, 3 Gr.
Ch. 13.

69. Survivorship. The ehoses in action

of the wife, whether accpiired before or
during coverture, not reduced into pos-
session by the husband, survive to the
wife. Snowhill v. Snowhill, 1 Gr. Ch. 30;
Dare v. Allen, 1 Gr. Ch. 415 ; Storij v. Baird,
2 Gr. 262; Hennj ads. Dille;/, 1 Dutch. 302!

/O. A legacy to a married woman is a
chose in action, and governed by the same
rule (as to survivorshij)), as all other ehoses

in action. Ibid.

71. It seems, that assignments in bank-
ruptcy or by operation i)f law will not
deprive the wife of her right of survivor-
ship, unless some act is done by the as-

signee reducing her chases in action into
posse.ssion. Outcalt v. Van Winkle, 1 Gr.
Ch. 513. See Assignment for Benefit of
CREDITOIfS, <; 10.

72. The laches of the husband to enforce
the claim of a married woman for a legacy
bequeathed to her is not available in

equity to defeat the claims of the wife,

except upon the ground of presumption
of payment. Black v. Whitall,! Stock. 572.
See Peacock V. Xewbold, 3 Gr. Ch, 61, 1 Hal.
Ch. 553.

73. Where a wife's inheritance was sold
and conveyed by the husband and wife
prior to 1833, and the pfoceeds have been

used by the husband, wilhuut any contract
with the wife for re-payment, tlie wife after

the death of the husband, has no claim in

equity upon the real estate of the husband,
as acainst his creditors. Brown v. Rich-
ards] 2 C. E. Gr. 32.

74. The erection of Iniildings l)y the hus-
band, on leasehold lands of his wife, and
collecting tlie rents, is not such disposition
of them as will take away the wife's right
of survivorship, and enable the luisband
to dispose of tlie leasehold estate bv will.

Rilexj V. Riley, 4 C. E. Gr. 229.

75. An actual disposition by sale, lease,

or mortgage, or contract for such oljject,

is necessary to take away the wife's right
of survivorship in a leasehold estate. A
mortgage or a sale of part, or a lease of
part, or for a less term, only bars the wife
pro tanto ; her right of survivorship re-

mains in the equity of redemption, and
the residue of the premises or term. Ibid.

76. Where a grantor dies before the de-
livery of the deed, if his heirs make the
deed to the purchaser, and suit is brought
by the husband of one of the heirs for her
share of the purchase money, and he dies

before judgment, the suit may be con-
tinued by his representatives. Teneick

ads. Fla(j<i,o Dutch. 25.

77. Query. Whether the judgment in such
case enures to the benetit of tlie hu.sband'.s

estate or goes to the wife. Ibid.

78. An assignment l»y a husband and
wife of her reversionary interest, has no
eflect against the wife's right by survivor-

ship unless the chose in action is reduced
into possession, and it will be void when
the fund cannot fall into possession during
his life, as where it is expres.sly limited to

the wife in the event of surviving him.
De Range v. Elliott, 8 C. E. Gr. 486. See
Assignment, ? 16.

79. The agreement of a feme covert, with

the assent of her luisband, for the sale of

her real estate, is absolutely void at law,

and courts of equity never enforce such a

contract against her. Wooden v. Morris, 2

Gr. Ch. 65"; Pentz x.Simonson. 2 Beas. 232;

Pierson v. Lum, 10 C. E. Gr. 390.

80. An agreement to conve.v from one
married woman to another, is inoperative

and void. Tunnard v. Littell, 8 C. E. Gr.

264.

81. Nor, can slic obtain a decree for a
specific performance of a contract which

is not binding on her. Richards v. Green,

8 C. E. Gr. 536.

82. A contract by a married woman for tlie

sale of her real estate, and a deed executed
by herself alone, are void. Fciuity will not

enforce the one, or give efiect to the other.

Phelps V. Morrison, 9 C. E. (tr. 195, 10 C. E.

Gr. 538.

83. A fone covert cannot in New Jersey

bind herself or her heirs by covenant
of warranty. Den. v. Crawford, ?> Hal.

9(), case reversed, Jan. 1820. See Estop-
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638, Ul-
84. Nor, will it bind her, although her

husband joins in the agreement. Young
V. Pitd.l. 2 J^toik. 401 ; Lo)u/ v. Loixj, 1 ^Mc-

Cart. 4(J'2.

85. That the maker of the note pledging
the mortgage as security for its jiayment
was a married woman, does not afl'eet the
validity of the assignment. Her hus-

band was present wlien she gave it, and
approved it. Kdnicna v. Haelbiff, 8 C. E.

Gr. 78.

i>C). Where a wife refuses to join in a

conveyance of lands which her husband
has sold, and there is no proof of fraud on
the part of the husband in her refusal, the

court will not compel the husband to pro-

cure a conveyance or release by her, or

require him to furnish an indemnity
against her dower. Htdmcs v. Thorpe, 1

Hal. Ch. 415 ; Young v. Paul, 2 Stock. 401

;

Hawralhi v. Warren, 3 C. E. Gr. 124; Pin-
ner V. Sharp, 8 C. E. Gr. 274; Reilhj v.

Smith, 10 C. E. Gr. 158. See Drake v.

Baker, 5 Vr. 358; Sharp v. Trimmer, 9 C. E.

Gr 422.

87. Where the fee is in the wife, a con-
tract for the sale of such land made by
the husband, cannot be enforced. Welsh
V. Bayaud, G C. E. Gr. 186 ; Peeler v. Levy,

11 C. "E. Gr. 330.

88. Where by a family agreement exec-
utors empowered to sell, divided' the
lands, equity will not disturb such parti-

tion ten years afterwards, on the ground
that one of the heirs was a feme covert, and
consequenth' incapable of making such
an agreement. Scudder v. Stout, 2 Stock.

377.

89. A. married woman cannot execute a

deed without the consent of her husband
;

the separate examination and acknowl-
edgement directed by statute only remove
her absolute incapacity to execute a deed
and do not change the principle that

requires the consent of her husband. Den.
Rake v. Lawshe, 4 Zab. 613, 2 Dutch. 574;
Armstronq v. Ross, 5 C. E. Gr. 110. See
Dower, ni(c)(l).

90. A husband and Avife l\v deed of trust,

conveyed the legal title to certain real

estate to the trustee for life, and by the
same deed in terms, constituted the trus-

tee attorney irrevocable, in the name of

the giantors, or either of them, in con-
junction with the grantors, to convey the
land. Held, that as respects the wife, the
power as such was a nullity. She could
not convey by letter of attorney. Kearney
V. Macomf), 1 C. E. Gr. 189. See Dower,
I 39.

91. A mortgage by a feme covert,
without her husband, does not afl'eet his

rights, notwithstanding a marriage agree-
ment states that her property shall remain
at her disposal. Den. Camp v. Quimby.
Pen. 985. Infra, ^ 139.

92. The daughter of the complainant
conv(!yed to the defendant, who is the son
of the complainant, ninety-nine acres of
land, in trust, for the com]jIainant, to take
the rents during her coverture, an(l so that
the same should not be liable to the del>ts

of her husi)and, nor in any way subject to

his disposal, direction, or control ; and
after her husband's desith, then to the sole

use of the complainant, her heirs, itc, for-

ever. The complainant, upon the defend-
ants solicitation, executed to him a mort-
gage on the trust property to secure $700,
a debt of the husband. Held, that the
mortgage was void—iirst, because a mar-
ried woman could not execute a deed,
except jointly with her husband ; second,
because such a mortgage, under the cir-

cumstances, w-as a violation of the trust.
Perrine v. Perrine, 3 Stock. 143.

93. A decree upon a mortgage executed
by the husband alone will not bind the
separate estate of the wife, although the
wife is made a defendant, and has joined
with him in an answer. Bird v. Davis, 1

McCart. 467.

94. A married woman is incapable of
devising real estate. She is also incapa-
ble of disposing of her chattels Ijy will

without the consent of her husband. Such
a will, being a. mere nullity, will not be
admitted to prcjbate. Van Winkle v. Schoon-
maker, 2 McCart. 384.

95. The wife may, with the consent of
her husband, make a valid will of her
personal estate, and such consent may
be by parol ; it niay be express or implied,
and may be given before or after the death
of the wife. Ibid.

96. The consent of the husband is not
obligatory, but is revocable at his plea-

sure at any time liefore probate granted.

It is nothing more nor less than a caveat

that the will be admitted to probate. If

that is revoked, probate cannot be granted.
Ibid.

97. Where, a married Avoman made a
will with the ])arol consent, and by the
procurement of the husband, and after

her death, a day was tixed for the reading
of the will by the husband at his house,
and notice given by the husbiind to the
heirs of the wife, and he knew of the will

being taken to the surrogate's office for

probate, and made no objection to it,

the husband having afterwards withdrawn
his consent, and tiled a caveat against ad-

mitting the will to probate, the decree of

the orphans court admitting it, was re-

versed. Ibid.

98. By the permission of the husband,
the wife may make a disposition in the
nature of a will—but this disposition, to

be eff'ectual, must be proved before the
surrogate, and letters of administration
must be obtained with the disposition an-

nexed. Emery v. Neighbour, 2 Hal. 142.

99. The will of a 'woman married before
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the act of March 23d, 1852, passed no legal

estate in lands conveyed to her since the

passage of that act. Nai/lor v. Field, 5

Dutch. 287.

100. That statute gives to a married
woman a mere jus tenendi not a jus dis-

ponendi; the latter does not necessarily

attach to tlie separate ownership of real

estate. Ibid.

101. As to the earnings of a wife, see

Fraudulent Conveyaxces, U 73-76. Su-

pra, I 21.

102. The fact that a part of the i>ur-

chase money of land bought by and con-

veyed to the husband, was the earnings of

the wife, during coverture, gives her no
claim against him or against the proceeds
of the sale of the propertv. 'Persons v.

Persons, 10 C. E. Gr. 250.

103. A mortgage given by a husband
and wife in trust for the wife, to secure to

her money alleged to have been loaned by
her to her husband out of her separate
estate. Held, to be a lien on the mort-
gaged premises, in the hands of an as-

signee for value, subsequent to a junior
mortgage bv the same parties. McFarland
V. Gi1christ,\0 C. E. Gr. 487.

104. After a husband has acquired by
marriage an interest in his wife's lands,

she cannot grant a license to another to

gather the products thereof, although she
has been jDermitted to do so, and to dispose
of them for her own benefit. Van Xote v.

Downey, 4 Dutch. 219.

See Agexcy, | 14, Conveyance, |? 98,

254, Devi.se, I 76, Equity, | 761, Execu-
tors, § 146.

(2) By sfatute.

105. The act of 1852 did not atiect the
estate of the husband in the lands, but
only the estate of the wife, which was not
a present estate, but one subject to the
estate of the husband ; her estate was what
remained after the husband's death, and
was protected by the statute, so far as it

was not liable, by any legal lien, for the
debts of the husband theretofore contract-
ed . Pra II v.Sm ith , 2 Yr . 244.

106. Tbc husband has no interest in an
estate for life granted to her. Adams v.

Ross. 1 ^'r. 505.

107. Under the third section of the act

of March, 1852, {Rev. p. 637), for the better
securing the property of married women,
a married woman can receive to her sole

use a deed for lands for a term of years.
Stall V. Fidton, 1 Vr. 430.

108. When such a deed expresses on its

face that the consideration was paid by the
wife, the presumption is that the consider-
ation was her own money. Ibid.

109. The creditors of the husband,
under judgment and execution against
him upon a cause of action arising anterior

to the deed, cannot get a title at law, as

against the wife, so as to maintain eject-

ment against the husband and wife, nor
turn her out of possession. Tbe whole
legal title remains in the wife by force

of the statute, even if the consideration
money of the deed was the property of the
husljand. Ibid.

110. The words "gift" and "grant," in

the third section of the married woman's
act, are not used in a purely technical
sense, but were intended to embrace all

modes of acquiring land by deed. She has
capacity to purchase land, to take title in

her own name, and to hold it as her separ-

ate propertv. Huyler v. Atwood, 11 C. E.
Gr. 504.

111. A deed taken in the name of the
wife, for property purchased with her
separate estate, is no fraud upon credi-

tors, even if taking the title in her name
was to avoid any claim by judgment against

her husband, for debts which he then
owed. Qiddort v. Pergean.r, 3 C. E. Gr.

472.

112. The act for the better securing the

property of married women, confers on
the wife no power to take real or personal
propertv directly bv gift from her hus-

band. Dilts v. Stevenson, 2 C. E. Gr. 407.

113. To bring property claimed by the

wife within the protection of the statute, it

must have been acquired by her in her
own right, eitlier before or after marriage.
A purchase by her, or a mere gift by the

husband to the wife, or a declaration by
the husband that the property is hers, will

not avail to defeat the claim of creditors

or of next of kin, after the death of the

husband. Ibid.

114. The act uf 1852 operates to secure

to the wife all personal property in which
she had an exclusive vested interest at the

time it took effect ; it bars and inter-

cepts the suspended or inchoate right of

the husband to acquire an interest in such
property by any proceeding after the act

took effect. Henry ads. Dilley, 1 Dutch.
302.

115. The reversionary interest secured

to the wife by a policy of insurance on
the life of her husband, is her sole and
separate property, under the fourth section

of the insurance company's charter, and
the act for the better securing the property

of married women. And the policy being

an obligation to pay money to the wife

after her hu.sband's" death/ she has the

power to assign it. X< >r is it material that

her interest is contingent on her surviving

her husband. In that case the assignee

would take it; otherwise, the children

living at the husband's death. De Ronge

V. Elliott, 8 C. E. Gr. 486.

116. The act of 1852 confers upon the

wife no power of aliening or disposing
of her separate property ; she can only do

so bv the consent, and with the concur-
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rence of her husband. She has the rijjht

of ownership, without the power of dispo-

sition. Vreelaud v. Sclioonmalcer, 1 C. E.

Gr. 512 ; Belford v. Craiw, 1 C. E. Gr. 265
;

Vreeland v. 'Ryiw, 11 C. E. Gr. 100 ; Pentz
V. Simonson, 2 Beas. 2.'>2

; Nayhr v. Field,

5 Dutch. 287.

117. The reihiction of a chose in action

(the separate i)roperty of the wife) into

possession, l)y the husband, without the
consent of the wife, does not change the
title of the property. The husband is

accountable for so much of the estate of

the wife, secured to her separate use, as

has come into his hands. Ibid.

118. Irresi)cctive of tlie rights of the
wife under the act of 1852, it is not every
reduction of the wife's choses in action

into possession, that will vest the prop-
erty absolutely in the husband. The own-
ership follows the will of the husband.
But under that act, the husband has no
right to convert the wife's choses in action

to his own use. Such conversion is a vio-

lation of the rights of the wife. Ibid.

119. The wife's assent to the reduction
by the husband, of her choses in action into

possession, for the mere i)urpose of re-
investment, is no evidence of her assent
to its convei'sion to the use of the husband.
Ibid.

120. Although the wife may hold pro-
perty in her own name, as if she were a

feme sole, she can make no valid contract
in regard to it, nor can she enforce its

collection, without the intervention of her
husband. Ibid.

121. The fact that while a husband and
wife are living togetlier, he should be per-

mitted to take the interest or profits of

her separate estate for their mutual bene-
fit, or for his own use, should, as between
the husband and wife, raise no pre-
sumption 2'jrejudicial to her rights. Ibid.

122. The second section of the act of
1852 relates not only to the property
in existence when the law went into ope-
ration, but also applies to after acquired
property. Ibid.

123. In cases coming within the pro,vi-

sions of that act, the husband has, during
her life, no interest or estate in the lands
of his wife. She can sell them with his

assent, and such sale and conveyance
will be free from any interest or estate of

her husband. Porch v. Fries, 8 C. E. Gr.

205.

12-4. The land of a married woman, sub-
ject to the provisions of the act of March
25th, 1852, having been taken for a road.
Held, that the damages were rightly as-

sessed to the wife alone, without naming
the husband. State, Covert v. Hulick, 4 Vr.
307.

125. The rights and liabilities of a mar-
ried woman, who is a partner in a firm,

are the same as if she were a feme sole.

Mei-rit ads. Day, 9 Yr. 32.

120. A. feme covei-t, who has Ijeen permit-
ted by lier husband to purchase goods,
and give her note for them, and to use
them as her separate property, has the
right to tmnsfer them, as such, in pay-
ment thereof. Green v. Pallas, 1 Beas. 2G7.

127. A wife may lawfully contract in

regard to her separate estate, and she will

be entitled to the benefit of such contract.
With the assent of the husband and father,
the labor of the wife and children may be
bestowed upon the separate estate of the
wife, and thus enure to her benefit. John-
son V. Vail, 1 McCart. 428.

128. An injunction was granted to re-

strain a creditor of the husband from sell-

ing, in satisfaction of his claim, the pro-
ceeds of the wife's real estate, although
such proceeds may liave been derived from
the labor of the wife and minor children
of the husband. Ibid.

129. A married woman, in taking a con-
veyance of lands encumbered by a mort-
gage, can make a valid contract to assume
the payment of the mortgage in payment
of the purchase money, and be held for a
deficiency by the mortgagee. Hm/ler v.

Atwood, 11 C. -E. Gr. 504. [Rev. p. 637, 1 5]

.

130. A feme covert has capacity to make
all contracts necessarj' and convenient to

her as the owner of goods or lands; but
she has no power to incur obligations as a
person sui Juris, where the jmrpose of the
contract is neither to benefit her nor her
separate estate. Ibid.

131. Where money for the husband's
benefit, is raised by mortgaging the wife's

lands, she or her heir Avill be deemed a
creditor of the husband. Hanfordv. Bockee,
5 C. E. Gr. 102.

132. Where a husband uses the money
of his wife in paying for land, the title to

which he takes in his own name, a trust
will arise in favor of the wife, which a court
of equity will protect against the husband's
creditors ; but the design of the pai'ties to

create the trust must clearly appear, and
the conduct of the wife be free from sus-

picion. Besson v. Eveland, 11 C. E. Gr. 468.

133. But where the husband has taken
the title to property in his own name, with
his wife's knowledge, and she has permit-
ted him, for years, to represent the prop-
erty to be his, and upon such apparent
ownership, to obtain business credit and
standing, equity will not protect the prop-
erty from the husband's creditors, even if

the design to create a trust in fixvor of the
wife were clearly established by the evi-

dence. Ibid.

135. Where money was alleged to have
been loaned for the erection of a dwelling-

house on land the title whereto was in

A.'s wife, on a creditor's bill to have a judg-

ment recovered by him upon an accept-
ance made by A. for such money, de-

clared a lien on the property. Held, that

there was no evidence that the wife was
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not the bona fide owner of the property
when the acceptance was given ; or that

she knew of the transaction, or of the ap-

pHcation of the nionej' to her benefit.

Francis v. Bertrand. 11 C. E.Gr. 213.

137. A married Avonian cannot charge
her separate estate, by an appointment,
in writing, as she could formerly cliarge

estates held by trustees for her, subject to

lier appointment; but can only convey or

charj^e it by deed executed with her hus-
band, and duly acknowledged upon a sep-

arate examination, except in cases where
her husband is insane, or in state prison,

or living separate from her by judicial de-

cree. Armstrong v. Boss. 5 C. E. Gr. 109.

138. Except a mortgage acknowledged
as reciuired by law, or for debts c^ontracted

for the benefit of her separate estate, or for

her own benefit on the credit of it. Per-

kins V. Elliott. 7 C. E. Gr. 127, 8 C. E. Gr.

526; Gcdwaij v. FvUerton, 2 C. E. Gr 389.

139. A mortgage executed by a married
woman, as a feme sole, when living apart
from her husband, upon her separate pro-

perty, to secure a debt contracted by her
and for her benefit, is a valid lien upon
such property. Harrison v. Stewart, 3 C.

E. Gr. 451 ; Wilson v. Brown, 2 Beas. 277
;

Cutler V. Tuttle. -t C. E. Gr. 549, 5(30. Supra,
?91.

140. A mortgage, by a wife upon her
separate property, to secure a debt con-
tracted for the benefit of that property,
though void by reason of her husband not
joining with her in its execution, and for

want of a separate acknowledgment, will

authorize a court of equity to charge that

debt upon her separate estate generally.

The giving of the mortgage shoAvs the
intention to charge her separate estate

with it. Aruistroni/ v. Ross, 5 C. E. Gr.
.109.

141. M. C. gave a certain bond and mort-
gage, and certain shares of stock, to her
daughter E. and her son J., to be divided
between them, .share and share alike. E.
afterwards married and made a will, leav-

ing all her property, real and personal, to

her husl)and. J. insists tliat he is enti-

tled to the whole thereof, as next of kin.

Held, that E. was entitled to one-half of

the principal of the mortgage, antl of the
shares of stock, upon the death of M. C.;

that she could dispose of her interest in

them by will ; or if she had died intestate, it

would have belonged to him, under the
statute of distributions. Richards v. Clark,

3 C. E. Gr. 327, G C. E. Gr. 361.

142. A married woman has no power,
under the act of 18(34, to dispose by will of
any interest to which her husband is en-
titled by law in her real or personal prop-
erty, at her death. After her death he
may, as her administrator, reduce to pos-
session her choses in action not reduced to

possession in her lifetime. Vreeland v.

Ryno, 11 C. E. Gr. 160.

143. A will of a married woman, living

separate from her husband, but made
without his consent or knowledge, be-
queathing to another a legacy not re-

ceived by her, nor reduced by him to i)os-

session during her lifetime, is of no efiect

as against the husband. He, therefore,

and not her executor, is entitled to receive
the legacy. His rights are not forfeited

by his adultery or desertion. Ibid.

144. The will of a married woman is

valid without her husljand's assent, except
as to his legal rights in her property

;

with his assent, it is absolutely valid.

Beats v. Storm, 11 C. E. Gr. 372.

144a. His assent to her will is an effec-

tual waiver of his claim to her property
after decease, a renunciation of his I'e-

served rights, and is conclusive not only
against him, but against his creditors also.

Ibid.

145. Upon a bill filed by a Avife against
her husband, to secure to her a part of her
separate property alleged to be in his pos-

session, an injunction Avas issued to re-

strain the luisband from in any Avise dis-

posing of the property until the right of

the Avife should be determined. Black v.

Black, 11 C. E. Gr. 295.

146. An order directing the husband to

deliver the property to the Avife, or ap-

pointing a receiver to take the property,
Avas, under the circumstances, refused.

Ibid.

147- Without special circumstances de-

manding the intervention of equity, a
married Avoman is not entitled to its aid to

enable her to obtain possession of her
property Avithheld by her husband. Ibid.

Supra, § 9.

See CoxFusrox op Go(jds, I 7, Crimes, ^

79, DoAVEK, I 98, Estoppel. I? 83, 119, Ex-
ecutors, §^ 354, 449.

Tr Dltiks and Liaiuuties.

(a) Of the husband.

148. The husbanil, after the death of

Avife, is not ansAverable for debts incurred
by her duni sola, and not recovered against

him during her lifetime. Randolph v.

Simpson, 2 Hal. 346. See Rev. p. 638,

UO.
149. The husband is lial)le for neces-

saries bought by the wife for familv use,

and used i)y them, where he ha(( pre-

viously paid bills for similar purchases,
although the Avife has separate property.

Sterling v. Potts, 2 South. 773.

150. Although the wife leaves her hus-
band without cause, if she returns the

husband is bound to provide for her suit-
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able maintenanco ami suijport. Cory v.

Cory, a Stock. 400.

151. ir a wile leave her husband in con-
sequence of ill treatment, the husband
will Ite bound io pay for articles suitable
tc her condition in life, furnished her while
living separate from him. Snovcr v. lihnr,

1 Duh-h. 01.

lo2. Where a husband permits his wife
to carry on business, in his name, if

the wife atlixes th(> husl)and's name to

mere accommodation pai)er, or places
him as a surety for loans made to tliird

persons having no connection Avith the
business her husband has sanctioned, no
action can be maintained against him
therefor. Gulick v. Grovcr, 2 Vr. 182, 4 Vr.
403.

153. If a husband borrows mo)iey on the
security of the wife's estate, as the money
is under his power, it is presumed in law,

to be taken by him. unless the contrary is

shown ; but parol evidence is admissible
to show for whose benelit the money was
borrowed. Hanford v. Bockee, 5 C. E. Gr.

102.

154. A mechanics lien for a debt con-
tracted by a husl)and ujjon property of
himself and his Avife, will only attach to

the estate which the husband has during
their joint lives. Washburn v. Burns, 5
Vr. 18.

158. Query. Can the legislature impose
on the property of the husband the debts
of the wife contracted in her own right

;

during coverture, for her own benefit, and
without his assent, express or implied.
Vankirk v. Skillman, 5 Vr. 109.

See Agency, § 72, Divorce, V, Equity, ^

382, Executors, ^ 302. Sujmi, ^1. ,

(b) Of the wife.

156. A feme covert holding real and per-
sonal estate in her own right under the act
of 1852, and carrying on a separate busi-
ness on her own account, is answerable in

this court for a debt incurred in such busi-
ness. Wheaton v. Phillips, 1 Beas. 221.

;

157. In the absence of any trust deed
\

or settlement, defining and limiting the '<

mode in which a separ/ite estate shall be
charged by the wife, while she lives apart I

from her husband, equity will chai-ge it
\

with debts contracted by her for her own
benefit, without her exj^ress appropriation .

of the estate or any part of it, to the pay-
ment of the debt. Johnson v. Cummins, 1 ;

C. E. Gr. 97. '

158. The se])arate estate of a married '

"woman is subject in equity to the pay-
ment of debts contracted in reference there-
to, and iipon its faith and credit Ibid.

159. Where a married woman lives apart
'

from her husband, and having a separate
i

estate, contracts debts, the court will im- •

:
pute to her the intention (jf dealing with
her separate estate, unless the contrary is

shown. Jbid.

100. It is no defence to such claim (hat
the sepanite estate of the wife created l>y

the statute is a legal estate, and that con-
se(juently its enforcement is not properly
within the cognizance of a coiu't of equity.
Ibid. St?e Iv^urrY, ^ 274.

101. Kor is it material, whethei- the
estate is vested in a trustee, the interest
of the wife being merely equilalile, or
directly in her so that she has both the
legal and ecjui table interest. Ibid.

102. Liabilities voluntarily incurred by
a married woman will be charged upon
her separate estate, but she cannot by her
contract make herself personally liable.

Pentz V. Slmonsoii, 2 Beas. 232.

103. The. act of 1857, which provides
that a feme covert may covenant as to tlie

title of lier lands, affords the strongest
legislative construction that the act of
1852 does not by necessarj' implication
confer upon her the right to dispose of her
real estate, or to make contracts in regard
to it. Ibid.

104. A contract entered into by a mar-
ried woman for the sale of her estate can-
not be enforced. But equity will charge
her separate property with the repay-
ment of money advanced to the wife, at
her instance and for her benefit, or on ac-
count of her estate. Ibid.

105. And, Avith the value of property
delivered to her as the consideration of
a contract, and with moneys expended
by the vendee in the erection of a house
on the land, and in otherwise improving
it, with her knowledge and consent.
Pierson v. Lum, 10 C. E. Gr. 390.

100. A married woman executed a
joint and several note with her hus-
band, stating therein that the money was
to be a charge on her sej^arate estate, and
it appeared that this money Avas to be ap-
l^lied to the payment of a mortgage given
by the husband and the Avife on the lands
of the husband. Held, that the feme Avas

bound, as she derived a benefit from the
transaction, in relieving from the encum-
brance lands in which she had a doAver
right. Perkins v. Elliott, 8 C. E. Gr. 520.

i07. The separate estate of a married
Avoman will be held liable for all debts
Avhich she expressly or by implication
charges thereon, and a bill may be main-
tained by the creditor to enforce such
equitable lien against the separate estate

of the Avife. Oakley v. Pound, 1 McCart.
178.

108. An agreement that the debt shall

be paid out of the separate property is a
charge upon the separate estate. Ibid.

109. If the bill may be maintained upon
the ground that the indebtedness is an
equitable charge vipon her separate es-

tate, it seems clear that equity Avill pro-
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tect such equital)le lien liv injunction.

Ibid.

170. A mere accommodation note or

accommodation endorsement l)y a mar-

ried woman, is not .sufficient to create a

chart^e upon her separate estate. Peake v.

LaBaiv, 6 C. E. Gr. 269.

171. A married woman cannot as sure-

ty, charge her separate estate, unless in

consideration of a lienefit to herself or her

estate. Perkins v. Elliott, 7 C. E. Gr. 127. 8

C. E. Gr. 520 ; Vankirk v. Skillman, 5 Yr.

109.

172. The rule is the same, whether such

separate estate has been created by deed

or will, or by force of the statute relating to

the property of married women. Ibid.

173. Where a married woman, as ven-

dee, assumed the payment of a mortgage

on the premises, that the covenant by a

married woman does not impose any obli-

gation upon her personally is immaterial;

the complainant is not seeking to enforce

the obligation as against her personally,

but to have the land applied to the satis-

faction of the debt for which it was given.

Sniallwood v. Lewin, 2 McCart. 60.

174. Where a husband, in the transac-

tion of his own business, assumes to deal

in his wife's name, and upon the credit

of her estate, her knowledge of the fact

will not operate to charge her with partici-

pation in the fraud, nor her estate with

liability for the indebtedness. So long as

she abstains from active co-operation with

him, her .silence can raise no presumption

that he acted as her agent, or by her au-

thority. Lawrence v. Finch, 2 C. E. Gr. 234.

175.' In order to charge the separate

estate of the wife for debts contracted by
the husband in his business, there must
be clear and unequivocal evidence of her

assent to that arrangement. Ibid.

176, The debts of a married woman con-

tracted by her for the benefit of her sepa-

rate estate, or for her own use on the credit

of that estate, are not a lien upon her sep-

arate estate until made so by a decree
of a court of equitv. Armstrong v. Ross,

5 C. E. Gr. 1U9.

178. If a woman, during coverture, con-

tract debts generally, without indicating

an intention to charge her separate estate

with the payment of them, a bill will not

be entertained to enforce payment out of

her separate estate. Oakley v. Pound, 1

McCart. 178.

III. Actions.

(a) By husband and wife.

179. A feme covert suing as sole, shall

not after judgment, assign her coverture

for error. Nixon v. Dye, Coxe 217.

180. Husband may .sue alone on a bond
to him and his wife. Steward v. Chance,
Pen. 827.

181. The law only distingui.shes between
those rights in action, which exist before
coverture, and those which arise after-

wards, because in the former case, the hus-
band and wife must join in the action.

Whereas in the latter case, they may sue
jointly, or the husband may sue alone at

his pleasure. Story v. Baird, 2 Gr. 202.

182. A married woman can recover dam-
ages only for her personal injury and suf-

fering. The loss of income from her in-

capacity, and the expenses of her cure,

must be recovered l>v her husband. Kleiu
V. Jewett, 11 C. E. Gr!^ 474.

183. Where a bond and warrant to

confess judgment is given to a married
woman, the judgment cannot be entered
in the name of the husband and wife, in

the ordinary way, but there must be a
special application to the court. Ivins

ads. French, 2 Hal. 27.

184. In an action to recover a wife's

distributive share, an advancement by her
father may be shown by the administra-
tor ; and the declarations of the decedent
made at any time may be proved, and are

not to be confined to those made at the

time of deliverv. Edxcards v. Ross, Pen.
1010.

See Abatement, || 8, 15, 17-19.

(b) Against husband and wife.

185. Where a feme sole gave a warrant
of attorney to confess judgment, then
married and the husband ran away. Held,

that judgment could not be entered against

the husband and wife. Anonymous, Pen.

973.

186. The act of 24th March, 1862, which
provides for the recovery against husband
and wife of a debt contracted by the wife,

and remaining unsatisfied, applies only to

I

debts contracted by her after the passing
I of the act. Deer/an v. Morrow, 2 Vr. 130.

187. In a .suit' brought against husband
and wife, for carpenter work done upon a

house and premises of the wife, who held
"

title by deed before the work was done,

where' it appears that the service was
rendered under the authority or by the

consent of tlie wife for the benefit of

her estate, the plaintift" is entitled to re-

cover against the wife as Avell as against

i

the husband, under the act of March 24th,

I 1862. Eckert v. Renter, 4 \r. 266. See Nat.

Bank v. Sprague, 5 C. E. Gr. 13, 24.

188. The statute only applies to cases

where the wife is beneficially interested,

the consideration moving to her. Vankirk

V. Skillman, 5 Vr. 109.

189. The record of a judgment against

< the husband is not notice to his wife's

grantee, when the legal title to the prop-
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prtv was in the wife. Phelps v. Morrison,

9 0. E. Gr. 195, 10 C. E. Gr. 538. Supra,

y, 12.

190. Where a devise was made to a wile

so long as she should remain a widow,
and she married again. Held, that she
and her Inisband nni.st aeconnt for the
rent.s and protits of the lands oeeupied Ijy

them since their marriage. Crane v. Van
Duynfi, 1 Stock. !259.

191. That tliev could not claim an allow-

ance for impi'ovements i)ut upon the

estate, and for moncy.^ jiaid for the tillage,

care and culture of the land hy the widow,
during her widowhood. Ibid. See Dow-
KR, I 158.

See Execution, | 96.

(e) Pleading and evidence.

192. Service of notice upon a married
woman is not service upon her husband,
even when .she is living separate from
liim, and the right to be afiected is vested

in her. Hess v. Cole, 3 Zab. 116.

193. In a suit founded on a contract of a
married woman, her capability to contract

must be shown in the declaration by a
statement of the necessary fiicts. Lewis v.

Perkins, 7 Vr. 133; Eckert v. Renter, 4 Vr.

266, 270.

194. In a suit in which husband and
wife are joined as parties, neither is a

competent witness for or against the
other. Handlong v. Barnes, 1 Vr. 69

;

Sweazey v. Croxall, Pen. 1048 ; Robbins v.

Abrahams, 1 Hal. Ch. 465 ; Staats v. Bergen,

2 C. E. Gr. 297 ; Cramer v. Beford, 2 C. E.
Gr. 367.

195. Under the " act concerning wit-

nesses ' [Rev. p. 378, § 5], neither husband
nor wife, in any suit or proceeding in

which tliey are joined as parties, is a com-
petent witness for or against the other.

Jbid.

196. Where a wife is made a party de-
fendant with her husband, both the hus-
band and the party seeking relief are in-

competent witnesses. Petrick v. Ashcroft,

4 C. E. Gr. 339.

197. A husband is not a competent wit-

ness in a suit, in the event of which his

wife has a direct interest. Galway v.

Fullerton, 2 C. E. Gr. 389.

198. If a married woman lias an interest

in the business of a partnership firm,

in a .^uit brought by the tirm, her husband
is not a competent witness for the plain-

tiffs. JacP:son v. Miller, 1 Dutch. 90.

199. The rule of evidence, that husbands
and wives cannot be witnesses for or

against each other, is independent of the

cjuestion of interest. A husband cannot
be a witness for his wife, even m a ques-

tion touching her separate estate. Marsh-
man v. Conklin, 2 C. E. Gr. 282 ;

Trenton

Bank v. Woodruff, 1 Gr. Ch. 117.

2(M). A fomiilainant in forcible entry
and detainer against a man and his wile,

is not a competent witness, and is not
made so by the subsequent offer and ad-
mission of the defendants as witnesses for

themselves. Ydman v. Dey, 4 Vr. 32.

201. A w'ifc in a suit between others,

may not testify to any matter for which,
if true, her husband may be indicted.
Den. Stewart v. Johnson, 3 Harr. 87. Infra,

I 206.

202. Xor in a suit in which the rights of
her husband, though not a party, would
be concluded by any verdict that could
be rendered therein. Ibid.

203. But a wife may be admitted in a
suit between others, to testify that a deed
of conveyance executed by her husband
and herself was fraudulent, provided
there be no objection as to interest, nor
charge of criminality. Ibid.

204. The wife of 'W., who was a party
to a fraudulent deed, was a competent wit-

ness for the defendant, to testify what was
her intent and purpose in making the

deed—that she did not understand, at the
time or before, that any payment was to

be made for the conveyance, and that she
was not willing to part with the property.

Mulford V. Tunis, 6 Vr. 256. See Evidexce,

1 796.

205. The rule excluding husband and
wife from being witnesses for or against

each other does not rest solely or mainly
upon their identity of interest, but upon
grounds of public policy. Their compe-
tency as witnesses is not affected by the

act of 1859, which was designed solely

to remove the disqualification re.sulting

from interest in the event of the suit. Bird
V. Davis, 1 McCart. 467.

206. A husband cannot, in a collateral

proceeding, be a witness directly to charge
his wifewitli a crime which is of the grade
of indictable oflfenees. State v. Wilson,

2 Vr. 77. Supra, ? 201.

207. This rule is founded in public pol-

icy and it will be applied, although the

wife is so situated that she cannot be in-

dicted for the offence charged. Ibid.

208. In a suit in which neither is a

party, a husband or a wife can be asked a

question for the purpose of disgracing or

discrediting the testimony of the other,

I

when the matter inquired into is not an
indictable offence. Ware v. State, 6 Vr.

553.

209. Under the act of April 17, 1868, a

wife was not a competent witness in a suit

by or against her husband, but only in a

suit by or against her. Being offered as a

witness against the husband, prior to the

passage of the act of March 17th, 1870,

authorizing her testimony on behalf of

any party to a suit, she was incompetent.

Van Houten v. Post, 6 C. E. Gr. 355.

210. The peculiar relations of husband
, and wife will not protect her from mak-
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ing a discovery relating solely to her
own conduct, and afl'ecting only her own
interests. In such case she may, under
the recents acts, even be compelled to tes-

tify against herself. 3Iet!cr v. 3Ietkr, 3 C.

E. Gv. 270, 4 C. E. Gr. 457.

211. Nor, will a husband's testimony in

regard to an executrix's accoiuits be sup-

pressed, because he having married the

executrix, may be compelled to account if

he survive her. Wood v. Chdwond, 12 C.

E. Gr. —

.

212. Declarations. The declarations of

a wife while she is acting as the agent of

her husband, relative to the subject mat-
ter, and accompanying the act of agency,

would certainly be good evidence against

the husband, although her declarations on
the same subject, made after the transac-

tion, would liot. Boyles v. M'Eowcn, Pen.

C77, 678.

213. Evidence of the wife's confessions,

made subsequent to the marriage, of a

debt due by her previous to the marriage,

are inadmissible to charge the husband.
Roan V. Winners, 1 Hal. oOG.

214. The actjS and declarations of a hus-

band, while in possession of land, are com-
petent evidence for or against thc)se wdio

claim under him, to show the character
of his possession during the period cov-

ered bv them in their claim of title. Out-

calt v. ^Ludlow, 3 Vr. 23'J.

215. Where tlie husband, in a conversa-
tion had with a parly of whom he was pur-
chasing goods, used in a business wliich was
managed by his wife, and in which she
was accustomed to transact all the busi-

ness—buying the goods and paying for

them in notes and checks in his name

—

says, on being inquired of, if his wife's

transacting and doing business in his

name was all right, that it was—it was
the same as if he did it himself—whatever
she did was right. Held, that these expres-
sions must be construed with reference to

the business then being transacted between
the parties, and which was then the sub-
ject matter of discussion, and "will not be
construed as an authority to the wife to

use her husband's name to accommoda-
tion paper. Gulick v. Grover, 4 Vr. 464.

216. The declarations of a husband made
during coverture and shortly before the
execution of a marriage settlement, are
not evidence of the ante-nuptial agree-

ment. Satterthwaite v. Emiey, 3 Gr. Ch.
489.

See Divorce, ^/A 89-93, Domicil, ^ 6, Et^ui-

TY, 111(c)(6), ^ 1206a, Estoppel, ? 79, Evi-
DKNOE, ^ 130, 494.

I.

INFANT8.

I. Incapacitv.

(a) As to contracts.

(b) As to torts.

II. Ratification.

III. Relative Riohts of Tahent and
Child.

{a) Custodij.

( b ) Einanclpation

.

(c) Support and necessaries,

{d) Services.

(e) Action for seduction.

lY. Guardian and Ward.

(a) Appointment.

(1) Testamcntarv.
(2) By the court^

(i) Right to tlic appointment.
(ii) Jurisdiction.

(&) Removal.

(g) Powers and duties.

(1) In general.

(2) Bonds.
(3) Accounting.

V. Sale of Infants' Lands.

VI. Actions.

I. Incapacity.

(a) As to contracts.

1. Infancy is a personal privilege, of

which no one can take advantage but the

infant himself ; and therefore though the
contract of the infant be voidable, it shall

bind the person of full age. Voorhees v.

Wait, 3 Gr. 343. See Ejicctiment, § 78.

2. Contracts for the benefit of infants

are not void, and, at most, are voidal)le
;

and as the infant performed his part, W.
ought to have performed his. Woolston v.

King, Pen. 1049.

8. On plea of infimcy, in suit on promis-
sory note, court will not presume that

jDroof was given below, that it was taken for

necessaries. Johnson \. VanI)oren,\\m.Z7''2.

4. A promissory note by an infant is

invalid. Houston v. Cooper, Pen. 866.

5. And a single bill, unless given for

necessaries, and then, providing the ne-

cessaries is reallv the ground of action.

Fenton v. White, 1 South. 100.

6. Infants arc not liable for breaking a

riding chair, which the owner alleges was
broken by going on a journey diilerent

from that agreed upon by him and the in-

fants. Schenck v. Stroyig, 1 South. 87.
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7. A mortgage made after conveyaiu-e,
and while C. D. was a minor, created no
vaUd charge on the estate against the said

C. 1). ^l(/f(/».s' V. RosH. 1 Vr. 505. See Jiar-

nett V. Grifith, VI C. E. Gr. 201.

la. Achiimof an inclioate rightofdower
in the hinds mortgaged, bn the gronnd of
(lie alleged minority of the mortgagor's
wife when the mortgage was executed,
docs not ailect its lien, her answer having
lieen tiled after the bill had been taken as

confessed, without consent or leave of the
court. Flatt v. Griffith, 12 C. E. Gr. 208.

8. The deed of a married infant is void
when it attempts to convey the wood and
timber separately ; as, when it attempts to

convev the soil with them standing upon
it. Porch v. FrieH, 8 C. E. Gr. 204.

'

0. Against infants no equity exists in

I'avor of a grantee of a tenant for life, who
with her husband, had made conveyance
of a parcel of lanil to which such infant
children had title as tenants in remainder,
by reason of assertions made to such
grantee by the tenant for life and her hus-
band, that they had expended the money
received for such land in making improve-
ments on the farm of the husband, and
that such expenditure w'ould be of more
advantage to the children than the land
so sold, and that they would inform the
children of the use of the purchase money,
and satisfy them by giving them the farm,
and that the children wovild never inter-

fere with the grantee or those claiming
under him, in the title to the property.
Tantum v. Coleman, 11 G. E. Gr. 128.

10. Where a sale of lands is set aside as

to an infant, in the absence of fraud, the
infant, upon recovering the land, will

be decreed to refund the consideration
money, together with the value of the im-
provements on the land, arising from
repairs of the buildings and fences and
manuring the land; but he will not be
decreed to allow^ the value of new^ build-
ings or other permanent improvements.
Antonidas v. Walling, 3 Gr. Ch. 42.

11. An infant is not chargeable with
laches. Quick v. Fisher, 1 Stock. 802, 806.

12. Where a minor entered into a part-
nership, which was dissolved after he
came of age. Held, tliat he was not liable

for debts contracted hy the firm, either

before or after its dissolution. Vansyckle
V. Rorback, 2 Hal. Ch. 234.

See Conveyance, V(c), Courts, I 101,

Estoppel, || 56, 70.

(b) As to toi'ts.

13. A parent is not liable for the tres-
passes of his child. M'Calla v. Wood,
Pen. 86.

II. IJ.VTII'K ATION.

14. A conveyance oi declaration of
trust by an infant, by a dectl actually
delivered, is voidable, but not void. IJut
the infant, after ctoming of age, may by his
acts confirm the deed. Owens v. Owens, 8
C. E. Gr. 60. See Eaton v. Eaton, 8 Vr.
108, 116.

15. An infant when he arrives at full

age may ratify a voidable lease, made by
his guardian. 1'*;// Dorcns v. Everilt, 2
South. 460, 462, {b). Infra, 'i

109.

16. Where persons of full age made a
sale and conveyance of lands which had
been conveyed to them while under age,
in exchange for other lands also conveyed
l)y them while underage, it was held to be
a confirmation of the first deed jnade.
Williams V. iMaliee, 3 Hal. Ch. 500.

17. Where husband and wife had exe-
cuted a mortgage upon the land before it

was condemned, the wife being at the time
under age, the wife, by coming in and
claiming the money at the firi^t opjoortu-
nity after she comes of age, and while the
money is still in court, avoids the mort-
gage so far as her interest is concerned.
Ross V. Adams, 4 Dutch. 161, 1 Vr. 505.

See Conveyance, g 288, Estoppel, U 170,
171.

See Crimes, U 10-12.

III. Relative Rights of Parent and
Child.

(a) Custody.

18. The father of a legitimate child is

entitled to its custody and possession, in

preference to the mother, when the father

and mother are living sei)arate. State v.

Stigall, 2 Zab. 286
19. When children of sufficient age to

have a discretion to choose are brought
up on habeas corpus to be removed from
the custody of one parent to that of the
other, the court or judge will ordinarily

make no order for their delivery, but will

see that the children are allowed to go
with such parent, as thev mav choose.

Ibid.

20. When a child of tender years, hav-
ing no discretion to choose, is in the cus-

tody of the father, it will not be taken
from his custody, and given to the mother,
(semble) however gross the father's con-

duct or character might be. Ibid.

21. When a child of vei'y tender years
is in the custody of the mother, it is in

the discretion of the court or judge to de-

liver it to the father, or permit the mother

39
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to retain it, as from their character and
circumstances may seem most for the ad-

vantage of the child. Ibid.

22. In a case where no other facts ap-

peared than that the father and mother
were living separate, with mutual recrim-
inations, on a habeas corijiix prosecuted by
the father to remove his infant children

from the custody of their mother, who was
living with her father, the court ordered
that the eldest boy. five years old, be
delivered to the father, and that the
others, a girl of one year and boy three

and a half years old, remain with the mo-
ther. Ibid.

23. At common law, in the iirst instance,

the father is entitled to the custody of

liis children; Imt courts will exercise a
sound discretion for the benefit of the
children in disposing of their custody.
Rpnnet v. Bennet, 2 Beas. 114.

24. The act of tlie 20th of March, 1860,

{Rn\ p. 485, I 21), has materially altered

, the rule of the common law, and has, to

a certain extemt, deprived the court of this

exercise of its discretion in disposing of

the custody of children. By this act the
custody of the children within the age of

seven years is transferred from the father

to the mother. Ibid. See Constitution,

§6.
25. The father is entitled to the custody

of his children, and in no case will the

courts take them away from him when
fairly obtained, except where from gross-
ly immoral conduct or great impurity
of life, he is an improper person to have
the custody of his own children. In-

fants under seven years of age are an ex-

cepticm, imder the act of March 20th, 1860.

State V. Baird, 3 C. E. Gr. 194 ; ,S'. C. mod-
ified, 6 C. E. Gr. 384; Snover v. Snover, 2

C. E. Gr. 85, S. C. 2 Beas. 161. See Equity,
^272.

26. If the infants are of sufficient j^ears

or discretion to judge for themselves,
they will be examined, and if they are
satisfied and wish to remain, the court will

hold that they are not unduly deprived
of their liberty, and will permit them to

go with whichever of the parents they may
elect. When they are too young to exer-

cise any discretion, the court will deter-

mine for them, and adjudge the 'custody
to such parent as may be considered most
advantageous for the infants. Ibid.

27. In such a proceeding it is not the
technical right of either parent which will

control the decision, but' the primary mo-
tive of judicial action will be the well-
being of the infants. Ibid.

28. In the exercise of its legal discre-

tion, the court in this case gave some of
the children into the custody of each pa-
rent. Ibid.

29. The situation and circumstances of-

the mother being such that she is able to

educate and rear her children, and her

entire fitness clearly appearing, in view
of the immorality of the father, the cus-
tody of the children was awarded exclu-
sively to her. Xoel v. Noel, 9 C. E. Gr.
137.

30. An infant daughter ordered to be
delivered to her father, on a habeas corpus
applied for by him, although he had ver-
bally committed her to the care and cus-
tody of the respondent until she should

j

attain the age of twenty-one, and the re-

spondent had adopted her accordinglv.

I
State V. Baldwin, 1 Hal. Ch. 454; State v.

Clover, 1 Harr. 419.

31. Where a husband and wife were sep-
arated, on his application, a child five

I years old was ordered to be delivered to
him. Valentine v. Valentine, 4 Hal. Ch.

j

219.

I 32. A parent must show some loss of
services to enable him to maintain an
action on the case for taking his infant
children out of his possession. Magee v.

Holland, 3 Dutch. 86.

I

33. The right of the father to the pos-

I

session of his children, is paramount to
that of the mother, It is, therefore, no
defence that the defendants acted in con-
junction with or in aid of her. Ibid.

34. Evidence that the children were well
taken care of and educated, after they
were removed out of the state. Held, in-

admissible. Ibid.

See Action on the Case, § 15, Damage.?,

I 24, Divorce, VI, Evidence, | 107, Habeas
Corpus, U 4-6, 32.

(b) Emancipation.

35. A parent's authority to dispose of
the services of his child ceases when the
child arrives at the age of twenty-one.
State V. Shreve. Coxe 230.

36. The right of the father to the ser-

vices of his child ceases on the child at-

taining the age of twenty-one years, and it

is then the right of the child to receive its

own wages; but arriving at tlie age of twen-
tyrone is not ipso facto emancipation. The
child may elect to remain with the parent
or may t)e incapable of emancipation, and
if it so remain, or such incapacity exists,

the parent will be entitled to the child's

wages. Brown v. Ramsay, 5 Dutch. 117.

37. Whether a child has been emanci-
pated or not, or is incapable of emancipa-
tion by imbecility or otherwise, are ques-
tions of fact, to be decided by the peculiar
circumstances of each case. Ibid.

38. A child may be emancipated by the

act of the father and without the election

of the child, as where the father turns the
child from his house, and will not permit
it to remain at home in his family. Ibid.

39. It is a general rule, that attaining the
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age of twenty-one years, is not ipso facto the
eniaiK'ipation of a child from lii.s or lier

father, althoutili at that age, the ehikl may
emancipate liimself by .separating from his

fatlier. Alexandria v. Bdhleheia, 1 Harr.
119; Broun v. Rammy. 5 Dutch. 117; Sut-

ton V. Huffman, 3 Vr. 58.

(c) Support and necessaries.

40. A father is hound to support his in-

fant children, if of sufficient ability to do
so, though they have estates of their own,
given expressly for their maintenance ; if

he is not able to support them, so much of
the income of such estates as is necessary,
will be ordered to be applied to that pur-
pose, although bequeathed with directions
to be accumulated during minority. Tomp-
kins V. Tompkins, 3 C. E. Gr. 303 ; McKnight
V. Walsh, S C. E. Gr. 136, 9 C. E. Gr. 498.

Infra, f 136.

41. Where infant children have, by their

father, filed tlieir bill alleging his inability

to support them, nnd praying income from
their estates for that purpose, the fact of
their father's ability will be inquired into
and be determined by the court; tlie ad-
missions of the answer are not sufficient.

Ibid.

42. Where a daughter of full age leaves
the house of her father, he is not bound to

pay for her board, and provide clothing for

her in the house of another, without an
express j^romise, or some act from which
a promise might be inferred. Wood v. Gill,

Coxe 449. See Assumpsit, | 72.

43. A parent is ' bound to provide his

infant children with necessaries ; and if

he neglect to do so, a third person may
supply them, and charge the parent with
the amount. But such third person must
take notice of what is necessary for the
infant, according to his situation in life

;

and where the infant lives with his parent,
aiKl-is provided for by him, a person fur-

nishing necessaries cannot charge the pa-
rent therefor. Tomkins v. Tomkins, 3 Stock.
512.

44. Where the infant is sub potestate pa-
rentis, there must be a clear and palpable
omission of duty on the -part of the pa-
rent, in order to authorize any other per-
son to act for, and charge the expense to

the parent. Ibid.

45. To make a parent liable for neces-
sary clothing furnished to a child who is

a minor, and living in his family, it is not
necessary to prove that there was an ex-
press authority given to make the pur-
chase

; it is sufficient to prove such cir-

cumstances as manifestly indicate the pa-
rent's assent, such as the payment of
former bills of a similar character, and
wearing such clothes while living at home
with the parent, and with his knowledge.
Plotts V. Rosebury, 4 Dutch. 146.

46. No action can be nniintained against
a father for goods purchased on his credit
by a minor child, even for necessaries,
unless the father has expressly or implied-
ly authorized tlie purchase on his credit.
Freeman v. Robinso)t, 9 \'r. '^S'-i.

47. Tlie mere moral obligation of a
parent to maintain his child, affords no
legal inference of a promise to pay a
debt contracted by the latter even for

necessaries. Ibid.

48. Goods having been sold to a minor
child of the defendant on his credit, with-
out his knowledge, order or consent.
Held, that a subsequent promise by the
defendant to pay was invalid for want of
a legal consideration. Ibid.

49. A provision by a testator for a home
for his widow and minor children until
all become of age, under the direction of
their mother, will be defeated as to the
widow, by her election not to accept it in

lieu of dower as provided in the will.

But the substantial benefit intended for
the infant children by devoting the amoimt
directed to their support, will not be
wholly defeated by such election of the
widow ; and a court of equity will see to
it that the amount set apart by the testa-
tor for that purpose shall be' applied to
the benefit of the infants substantiallj- as
intended by the testator. Roe v. Roe, 6 C.
E. Gr. 253. Infra, § 80.

See CoxDiTiON, |§ 45, 46, Coxtracts, ?|
93-97, Dfa'ISE, § 188.

(dj Services.

50.. The law implies no promise to pay
for services rendered by members of a.

family to each other, whether by children,
parents or other relatives. Opdyke v.

Titus, 2 Beas. 151 ; Gardner v. Sdiooley, 10
C. E. Gr. 150.

51. It is a well settled rule, that where
services are rendered gratuitously, or
without any view to compensation, i)Ut in

the hope of receiving a legacy or devise
from tlie person to whom tlie services are
rendered, the person rendering the ser-

vices can recover no compensation there-
for. Davison v. Davison, 2 Beas. 246.

52. A fjither made a verbal agreement
with his youngest son that if he would
remain and work his farm, and support
and maintain him during his life, that
upon his death the son should have the
farm. The son remained and worked the
farm for upwards of fifteen years, to the
satisfaction of the fiither, who then becom-
ing displeased with him, conveyed the fnvm
to his other two sons, in consideration of
maintenance for life. Held, that as it ap-
peared that the complainant's services

were rendered to his father not gratui-

tously, but upon a distinct understanding



612 INFANTS, III.

Relative Rights of Parent and Child.

between himself and his father that he
should be compensated for his services,

and that the material part of that agree-

ment was that upon his father's death,

provided the son continued to serve and
maintain him during his life, the son

should receive the homestead farm, that

the agreement thus proved was valid in

law. Ibid.

53. Where a son occupied lands of his

father under a similar promise, and made
valuable improvements thereon, the

promise being void, the improvements
enure to the benetit of the estate. Smith

V. Smith, 4 Dutch. 208. See Descent, g

26. De Gh-oot v. Wright, 3 Hal. Ch. 516, S.

a 1 Stock. 55.

54. So, where a son under a parol pro-

mise of a conveyance, entered upon wood-
land, and cleared and cultivated it for

sixteen years, and made improvements
thereon. France v. France, 4 Hal. Ch. 650.

54a. In the case of an adopted child,

while on the one hand, so long as that

relation continues, the person who stands

in loco ixvrentis is not entitled to pay for

support, on the other hand, the person

adopted can have no claim for services.

Brown v. Welsh, 12 C. E. Gr. 429. :

546. Where, as in this case, the money
j

of the person taken into the family is ap-
j

plied to her own use, with her know-
^

ledge and consent, it cannot be recovered

after she has attained her majority, from
^

the person standing in loco parentis. Ibid.
I

54c. Settlements of accounts between a
j

person standing in loco parentis, and one to-
:

wards whom he occupies such relation, of
\

the accounts of the former of expenditures
j

made by him out of the latter's estate in
^

his hands, made when the latter was of
j

full age, can only be impeached for fraud

or mistake ; and to do this, the impeach-
ment, and the ground thereof, must be set

1

up in the bill. Ibid.
,

55. When a daughter, after arriving at

age, continues to reside in her father's

family, supported by him, and performing
,

useful services in return, the law will not,

except under special circumstances, imply
a promise on the part of the father to pay
for such services. If she demand pay, it

is incumbent on her to show affirmatively

that compensation was to be made, and
that it was so expected by both parties ; or

that the services were performed under
such circumstances as made the expecta-
tion reasonable and proper. Ridgway v.

English, 2 Zal). 409 ; Van Duyiie v. Van
Duyne, 1 McCart. 49 ; Coky v. Coley, 1 Mc-
Cart. 350, 353 ; Prickett v. Frickett, 5 C. E.

Gr. 478.

56. An old lady, upwards of eighty-five

years of age, lived with her son. She
placed money in his hands, from time to

time, for investment; he collected the in-

terest, as it was due, and paid it over to

her. This continued for eight years. An

allowance for commissions for such ser-

vices was refused. Van Dyne v. Vreeland,

3 Stock. 370.

57. Upon the death of the father, the
mother, as the natural guardian, is enti-

tled to the earnings other children during
their minority. This is a general jorin-

ciple, but may be rendered inapplicable
from various circumstances. The mother
may emancipate her child, and clothe
him with express or implied authority to

receive for himself the wages of his own
skill and labor. If a mother permits a
child to leave her roof, and provide for

himself, or if she refuses to furnish him
with the necessaries of life, so as to com-
pel him to seek his own maintenance, he
may contract for his own labor, and be en-

titled to receive the earnings of his indus-

try. Under such circumstances, a pay-
ment to the child would be a good defence
against any claim afterwards made by the
mother. Campbell v. Campbell, 3 Stock. 218.

58. If a mother permits her infant

child to receive his own wages, and invest

them, she cannot, after such appropriation
with her consent, claim the benefit of such
investment ; nor, after such child has ar-

rived at age, call upon him to account
with her for his earnings during his minor-
ity. Ibid.

59. A mother who is the head of the
family, aad whose son, of the age of nine-

teen years, resides with her, and submits
to her control, may contract with a third

person for his services, and recover for

them. Osborn v. Allen, 2 Dutch. 388.

60. The parent should show by his

pleading, that he is entitled to the wages
for which he sues. Collett v. Smith, 7 Hal.
125.

61. A state of demand, " to services of

my son in your store," is good. Mont-
gomery V. Snoivhill, Pen. 361.

62. A father ma.y claim for services

rendered by his son—a master, bj' his ap-

prentice or hired laborer, and may charge
for it as done by himself Brown v. Ram-
say, 5 Dutch. 117.

63. Where a fjither sues for labor per-

formed by his son, the plaintitf must prove
that he is"^ the principal in doing the work
and the son the agent, either in fact or in

law, and that either the son, being eman-
cipated, was working under him as his

servant, or that he was not emancipated
or was incapable of emancipation. Ibid.

64. Where a parent contracts for the

services of a minor child, the wages to be
paid to the child, the right of action to re-

cover the wages is in the child, and not

in the parent. Snediker v. Everingham, 3

Dutch. 143.

See Apprentices, U 31, 32, Contracts, §§

95, 105, Evidence, |^ 53, 231, Frauds and
Perjuries, §| 50, 97, Fraudulent Convey-
ances, § 53.
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(e) Action for seduction.

Go. A mother may sue for debauching
her dausihtcr prr quod, the los^s of .service

being after, but the .seduction before, the
father's death. Coon v. Mq(fit, Pen. 583.

66. Jn an action of trospa.ss by husliand
and Avife for .seducin;:,- tlie dauulitor of the
wife by a former husband before the in-

termarriage of the phiintiifs, where the
several counts of the declaration charge
the trespass to have been committed be-

fore the intermarriage, the judgment will

not be arrested nor the verdict giving en-

tire damages set aside, because in some of
the counts, damages are claimed for loss

of service by the wife ditm sola, and in
others, for loss of service by the husband
after the intermarriage. Harrison v.Neiv-
Mrk, Spen. 176.

67. In an action brought by a father for

loss of service occasioned by the seduction
of his daughter, it is necessary to show that
the father and daughter stood in the rela-

tion of master and servant at the time
of committing the injury 1)}- the defendant.
The loss of service may be small, but the
fact of such loss must be proved in order
to sustain the action. Sutton v. Huffman,
3 Vr. 58.

68. Any accustomed service lost to the
father, will be sufficient, provided it be
service due and not merely voluntary.
Ibid.

69. It is not necessary that the daughter
should be in the actual service of the
father at the time of the seduction. If the
relationship of master and servant still

existed, and the loss of service occurred
afterwards, it will sustain the action. Ibid.

70. In actions for seduction, it is suffi-

cient for the affidavits to show a cause of
action, without a special cause for order-
ing bail. Wert v. Strouse, 9 Vr. 184.

71. Where a daughter is over the age of
twenty-one years, if she still lives in her
father's house, and is in a position where
he enjoys and can command her services,

he may maintain the action. Ibid.

72. An action on the case may be main-
tained by a father for a personal injury
done to his child and servant, under a per
quod. Vanhorn v. Freeraan, 1 Hal. 322.

73. Though the child may be living in
another family at the time she receives
the injury, sucli action is maintainable
under certain circumstances ; the slightest
evidence will be sufficient to show the ex-
istence of the relation of master and ser-

vant. Ibid.

74. Query. Whether an action on the
case will lie for debauching plaintiff's

daughter, when the damage laid in the per
quod arose from mental aflBlietion, she
not having been pregnant. Ibid.

75. It is no ground of non-suit that by
the plaintiff's evidence, the offence of the
defendant is rape, and not seduction

;

whether it is so or not, is a question for

the jury. Furman v. ApjAi'fjate, 3 Zab.
28.

76. What is suflB.cient evidence that
the defendant is guilty. Taylor v. Vander-
veer, 4 Harr. 22.

See Action ox the C.\.se, I 4, Aerkst. I

5, Bre.a.(;h of Promise, I 6, Damages, 11(6),
Evidence, |^ 825, 826.

IV. Guardian and Ward.

(a) Appointment.

(1) Testamentary.

77. Upon the father's death, the mother
succeeds him as guardian by nature, of
her minor child ; but when a testamentary
guardian is constituted by the father, the
natural right of the mother must yield to

the will of the fixther. In matter of Van
Houten. 2 Gr. Ch. 220.

78. To take away from the mother this

natural right, the father's intention
should be manifest. Ibid.

79. Testamentarj' guardians stand in

loco parentis, and supersede guardians ap-
pointed by the orphans court. Ibid.

80. A direction that during the minority
of a daughter of the testator, the income
of the estate which he bequeathed to her
be i^aid to her mother for the support,
maintenance and education of the daugh-
ter, constitutes the mother testamentary
guardian, and entitles her to receive the
income. Such right is not forfeited by
the fact that the mother refused to accept
a provision made for her by testator in

lieu of dower, and that by being permitted
to receive the income she may reap some
incidental benefit therefrom. Macknet v.

Macknet, 9 C. E. Gr. 277 ; S. C, 11 C. E.
Gr. 258. Supra, § 49.

81. A mother cannot dispose of the
guardianship of her child bvwill. Inmat-
ter of Turner, 4 C. E. Gr. 433, 436.

82. Query. Whether a grandfather can
appoint a testamentary guardian for his

grandson. Roberts v. Wills, Spen. 591,602.
83. But if such guardian give bond and

the orphans court grant him letters, his

right cannot be questioned collaterally.
Ibid. Infra, § 115.

(2) By the court.

(i) Eight to the appointment.

84. A father, as guardian by nature, is
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not appointed ; it results to him by opera-
tion of law. Graham v. HoughtaUn, 1 Vr.
552.

85. A minor seized of a remainder in

fee expectant upon the death of his fatlier,

who has a life estate therein, cannot be
a ward in socage, nor can his father be his

guardian in socage. Ibid.

86. The father, who is guardian hy na-
ture only, and not appointed bj' any court
or competent authority, is not a guardian
within the meaning of tlie phrase, " other
guardian," named in the 3d section of the
act of 1799 respecting guardians {Rev. p.

465, I 3). Ibid.

87. The mother is entitled to the guard-
ianship of her intant children after the
father's death, unless some strong reasons
render her appointment improper. El-

dridge v. Lippencott, Coxe 397.

88. If the orphans court assign an in-
suflO-cient reason for the appointment of
another j^erson, the supreme court will

reverse the decree of appointment. Ibid.

89. The mother, and after lier tlie next
of kin of an infant, are entitled to be
appointed guardian of a minor under
fourteen years ; and sucli claim cannot be
disregarded unless for some satisfactory

reason apparent to the court. Albert v.

Perry, 1 McCart. 540 ; Read v. Drake, 1 Gr.
Ch. 78.

90. The right of the motlier must be
held in subordination to, and exercised
in consistency with the rights, the moral
training, and the highest welfare of the
child. The law gives no countenance to

tlie idea that the moral and mental cul-

ture, the proper education and discipline
of the child, are to be held in subordina-
tion to the legal rights of the parent. Ibid.

91. As between relatives having no legal

claim to the service of the infant, a greater
latitude of discretion is allowed to the
court, and a reason which might not be
sufficient to bar the legal rights of the
mother might suffice to decide the ques-
tion between the claims of the other rela-

tives. Ibid.

92. The circumstance that the mother
relinquished, or agreed to relinquish tlie

cliarge of the child to its paternal grand-
parent, is entitled to no consideration in
support of the claim of such grandparent
to be appointed its guardian. A parent
cannot by contract thus alienate the right
to the control or guardianship of his chil-

dren. Ibid.

93. Nor did it constitute any good ground
for giving preference to a paternjxl rela-

tive in the appointment of a guardian, that
all the estate of the infant came from the
grandfather. Ibid.

94. In the absence of any direction or
expressed preference by the father, as to
the guardianship or religions education of
an infiint child, the clearly expressed
wishes of the mother will be regarded

;

and where application was made for the
guardianship of the child, by both the'
paternal and maternal grandfathers, both
being of equal comj^etency and fitness,

the guardianship was given to the mater-
nal grandfather, in accordance with the
wishes of the mother. Turner's Case, 4 C.
E. Gr. 433.

See Constitution, | 6.

(ii) Jurisdiction.

95. History of the jurisdiction of the
ordinary and orphans court as to the ap-
pointment of guardians. Grahavi v. Hough-
taUn, 1 Vr. 552, 560, et seq. See State v.

Cheeseman, 2 South. 445, 447.

96. A minor wlio is not an orphan is

under the supervision of the court of chan-
cery. Ibid.

97. Neither the orphans court nor the
prerogative court had power to appoint a
guardian for a minor during tire lifetime

of the ftither, even with his consent. Gar-
rabrant v. Sigler, April, 1829, Chancery.

98. Such appointment can only be made
now, when a sale of the infant's lands is

necessary for his support, under Rev. p.

465, I 3. Morris v. Morris, 2 McCart. 239.

99. The orphans court are not author-
ized to divide the guardianship of a minor
and commit his property to one, and his

person to another. Tenbrook v. McColm, 7
Hal. 97.

See Courts, I 92, Evidence, H 176, 230,

P. L. 1871, p. 102. Rev. Orphans Court, §

35.

(b) Removal.

100. The orphans court has power to

revoke letters of guardianship obtained
through false representations. Clement's

Case, 10 C. E. Gr. 508.

101. Query. Whether an appointment of

a guardian by the chancellor, divests a
testamentary guardian of his rights. Rob-
erts V. Wills, Spen. 591, 604.

102. An order of the orphans court re-

volving letters of guardianship so far as

relates to the person of the minor, and
leaving them in full force as regards his

estate, is erroneous. Tenbrook v. McColm,
7 Hal. 97.

See Appeal, ? 49, Certiorari, | 61, Su-

pra, I 79.

(c) Powers and duties.

(1) In general.

103. A father, without taking out letters
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of guftrdiaiisliip, acted as the 2:n:vrdian of

the estate of his dan,<;liter, rcfeivtMl niDiieys

expressly in that character, and receipted

for them in that character. Held, that

lapse of time in anah)gy to tlie statute of

hmitations was no defence. Punnington v.

Fowler, 3 HaL Ch. 343. See Estoppel, § 121.

104. The guardian of an infant cannot
convey the real estate of his ward, with-

out the authority of a court of equity; nor
will the court sustain such conveyance,
made either by the infant or his guardian,
though the infant have received the con-
sideration of the convevance. Antonidas
V. Walliug, SGr. Ch. 42.'

105. But if such guardian does convey,
and the grantee enters into possession un-
der the deed, he may maintain trespass for

an injury to the freehold, whether such
deed is valid or not. Todd v. Jackaon, 2

Dutch. 525, reversing 1 Dutch. 121. See
EVIDEXCE. I 351.

106. Where the guardian of a female in-

fant wrongfully converted the personal
estate in his hands into lands, placing the
title in a third person, who afterwards
conveyed the same to the husband of the
infant, u]ion the death of the husband the
widow cannot claim an equitable title to

such lands. Rockwell v. Slorqan, 2 Beas.

384.

107. Property purchased by a guardian,
with funds belonging to his ward's estate,

and the title to whicli was taken in the
guardian's name, will, at the option of

the ward, be declared to be held in trust
for him. Diu'Unq v. Hammar. 5 C. E Gr.

220.

108. A testator by liis will appointed liis

cousin and his son, the defendant, tlie

guardians of the complainant, with direc-

tions to educate and maintain him out of

the estate given to the complainant by the
will. On the complainant arriving at the
age of twenty-one years, the defendant and
his sister were to pay to the complainant,
out of their own estate, the sum of one
hundred dollars each. The complainant
claimed that stun with interest, from the

time he arrived at tlie requisite age. The
defendant alleged that since that time the
complainant, for a valuable consideration,

had executed a release under seal, by
which he released and discharged the de-

fendant of, and from, all actions, suits, de-

mands, and claims wiiatsoever, which the
said complainant then had ever had, or

could have against the defendant as his

guardian. Held, that tlie release did not
cover the claims. Cooper v. Cooper, 1 Stock.

568.
109. A lease made by the guardian of an

infant under the age of fourteen years, for

a term of years extending beyond the

arrival of the infant at that age, is voidable,

and may be avoided by another guardian
chosen by the infant after he attains the

age of fourteen. Snook v. Sutton, 5 Hal.

138. See Husband axd Wife, g 2, Supra,

I 15.

110. An agreement by testator's widow,
that the firm of which he was a member
should take his interest in real estate be-
longing to the firm, at a valuation made
shortly after his death (the widow being
entitled, under the will, only to the income
of half of the estate during her life, and an
infant to the other half absolutely on at-

taining age. and although ajjpointed testa-

mentary guardian of such child, having no
judicial authority to enter into any
agreement or bargain with regard to his

real estate) would not deprive her and the
child of the right to have it sold at the full

value it will bring at the time of the sale.

Colgate v. Colgate, 8 C. E. Gr. 372.

ll()rt. The guardian of a cestui que trust

may recover in equity the rents and
profits of the trust estate received by the
trustee. Trumbull v. Gibbons, Oct. 1824,

Chancery.
111. A guardian by nature is guardian

of the person only, and not of the estate.

Graham v. Houghfalin, 1 Vr. 552.

112. A judgment entered upon a bond
and warrant of attorney, given t'o a

new guardian, by a person who was execu-
tor and testamentary guardian, is valid

and not fraudulent, whether the guardian
was legally appointed or not, and whether
the legacy to the ward was a vested or a

contingent legacy. Den. v. Gaston, 1

Dutch. 615.

113. Although the mother be consid-

ered as having been in possession of the

premises as guardian of the defendant,

and as having made the improvements
as such guaidian, the complainant is

not, therefore, entitled to have from the

defendant, the value of the improve-
ments. A guardian will not be allowed

the cost or even the value of the build-

ings erected on the estate of the ward,

without authority. Haggerty v. McCanna,
10 C. E. Gr. 48.

114. A decree of the orphans court ap-

proving of all loans previously made
without specification, will not relieve a

guardian from personal responsibility.

The statute {Rev. Orphans Court, § 115)

only applies to future investments made
upon securities submitted to, and ap-

proved bv the court. Shepherd v. Newkirk,

1 Zab. 302.

See Apprentices, I 33, Constitution, \

179, Descent. I 8, Distribution, § 19,

Drunkards, || 5, 6, Executors, U 108, 161,

259.

(2) Bonds.

115. If a testamentary guardian accept

the guardianship and give bond approved
by the court, he shall execute the office.
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Roberts v. Wills, Spen. 591, 602. Supra, ?

83. See Miller v. Wack, Sax. 204.

116. Tlie guardianship bond is collat-

eral merely, and does not preclude the

reniedv ngainst the guardian himself.

Shepherd v. Xewlcirk, 1 Zab. 302.

117. The most correct and safe mode to

bring the suit on a guardian's bond, is in

the name of the office alone, /. e. " the or-

dinary of the state of New Jersey." Hal-

sted V. Fowler, 2 Zab. 48.

See Executors, § 6(5.

(3) Accounting.

118. The design of the act of 1856, [Rev.

Orphans Court, | 102,) supplementary to

the orphans court act, was, that notice
should be given to the ward, of an intend-

ed settlement by his guardian. No notice

to, or appearance by the guardian, can be

a waiver of the notice prescribed by the

act. Cidver v. Brown, 1 C. E. Gr. 533.

119. If a guardian, with the consent of

his wnrds when of age, agrees to give time

for the payment of a security in his hands
belonging' to them, upon receiving the

guaranty of a third person, at a cliarge of

ten per cent., the guardian, in the settle-

ment of his accounts, will be allowed the

ten per cent, paid under that a'-rangement.

S. a, B.C. E. Gr. 132.

120. Where a guardian has failed to

account, as required by law, and sets up
a prior account as a bar to accounting in

this court, and a decree for an account is

made, the complainant will be allowed
costs up to the decree. <S'. C, 1 C. E. Gr.

310.
121. The evidence in this case. Held,

to establish the correctness of the amount
with which the orphans court charged the
guardian of minors, as the rental value of

a farm belonging to them, and of the

amount which it allowed him for their

board, while living with him. In matter

of Mott, 11 C. E. Gr. 509.

122. A guardian filed his accounts four
years before the pronouncing f)f a decree
by the orphans court on e.xceptions there-

to. The decree was pronoiuiced January
1st, 1873, requiring a re-statement of the
accounts, and making an addition to the
original balance. The decree was reduced
to writing March 4th, 1873. Hfld, on ex-
ceptions thereto, that intei'est was pro-
perly charged on the addition to the origi-

nal balances, up to the time ofpronouncing
the decree ; that not charging it to the
date of the decree, was correct, and that not
charging interest on the original balances,
was correct.

123. An accoimtant should not becharged
with interest on the balance of liis ac-

count, held in hand ready for distribution,

pending the decision of the court upon
exceptions, unle.ss it appears he has made
use of the money. If he has made use of
it, he is chargeable with interest for the
time he has used it. Ibiil.

124. What is suflQ.cient evidence of
allowances to be made to a guardian, in
his settlement. In matter of Marcy, 9 C.
E. Gr. 451.

125. Query. How far must a settlement
of a guardian's accounts during the mi-
nority of his wards be regarded as conclu-
sive upon them. Burnham v. iJalling, 1
C. E. Gr. 144. 146.

12G. Amount of commissions to be al-

lowed guardian and receivers. Holcombe v.

Holcombe, 2 Beas. 415, 419.

127. Fifteen per cent, commissions hav-
ing been allowed by the orphans court,

the law authorizing but seven per cent.,

decree must be corrected. Culver v. Brown,
ICE. Gr. 533.

128. Where the account was grossly
wrong, and commissions were not asked
for in the orphans court, they will not be
allowed in the prerogative court. In mat-
ter of Marcy, 9 C. E. Gr. 451, 453.

See Appeal, ?? 56, 78, 81. Equity, ?§

1536, 1537, 1540, Evidexce, ? 229.

V. Sale of Infants' Lands.

129. The lands of an infant may be sold

for his benefit, and the property changed
from real to personal, under the authority

and direction of the legislature, without
regard to the interests of real or personal
representatives. The validity of the title

vmder such sale does not depend on the

assent of the infant; he cannot disaffirm

the sale on coming of age. Snowhill v.

Snowhill, 2 Gr. Ch. 20, reversed, 3 C. E. Gr.

350. >'ee Constitution, ? 179.

130. Courts of equity may, and fre-

quently do, change the character of prop-

erty belonging to infants f)r lunatics. They
will permit trustees or guardians to do it

where it is manifestly for the advantage
of the owner, without reference to the

contingent interests of real or personal
representatives. Ibid. See Equity, ^ 105,

Executors, § 112, Husband and Wife,
?38.

131. If timber on land of an infant re-

versioner is in danger of decay, the court

mav direct it to be cut. Ware v. Ware, 2
Hal. Ch. 117.

132. On the foreclosure of a mortgage
given by a husband and wife since de-
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oeaspd, in hor lifotiino, to Pcruro money '

borrowed to repay the tunner lor advaiices

by him to improve lands of the wife, as

between the l;usl>aiid (ho being in posses-

sion as tenant by tlie eurtesy), and tile in-

fant heir of the wife, the principal will

be made by a sale of so mut'li of the mort-
gaged premises as may be reqiured to pay
it; the interest and a proper share of the
costs will be made by a sale of the life

estate of the tenant by the curtesy; and if

that should not sell for suflicient to pay
the interest and such costs, the estate of
the infant must be sold. Hnnfonl v.

Bockefi, 5 C. E. Gr. 101.

133. Hence, in such a case, the life

estate of the husband in the residue was
directed to be sold, and if it was not bid

up to the amount of the interest and a
proper share of the costs, it was ordered
to be bid in and purchased by tlie guar-
dian, in the name and for the benefit of

the infant; and, in tliat case, so much of
i

the estate in fee, of the infant, in the land '

not sold to pay the principal, was ordered
to be sold, including tlie life estate, as

might be required to pay the interest and
a proper share of the costs. Ibid.

134. After such sale, the infant will,

by subrogation, be entitled to receive
the moneys so raised out of his property
for the debt of his father, out of the life

estate of his father, and will be entitled

to receive the deed for such life estate

bought in for him, without any other
consideration than the. sale of his prop-
erty. Ibid.

135. It is only when a minor has no
other means for his education and main-
tenance, that the orphans court is empow-
ered bv the statute to order the sale of his

lands. ' 3Iorris v. Morris, 2 McCart. 239.

136. As a general rule, where the pa-
rent is of sufficient ability to maintain and
educate the infant, the lands of the latter

should not be sold for that purpose. Ibid.

Supra, I 40.

137. There may be such a disparity be-

tween the fortune of the minor and the
pecuniary circumstances of the father, as
would make it proper that the fortune of
the child should contribute to his own sup-
port. Ibid.

138. Lands devised to R. and 0. during
their natural lives, and after their decease
to their children, with proviso that if

either of them should die without issue,

the survivor should have the entire prop-
erty during her life, and at her death it

should descend to her children, were di-

rected to be sold. In matter of Mickle, 10
C. E. Gr 53.

139. The reversionary estate of an infant
will not be sold because thei-e may be a
great advantage in the sale to the tenant
for life, when the benefit to the infant is

doubtful or inappreciable. In matter of
Steele, 4 C. E. Gr. 120.

140. ITpon an application for the sale of
infants" reversion in land, the only f|Ues

tiou is, will the property bring as much
now as it will at tlie d(;ath of the life ten-
ant? If it will not, it is not for the interest
of the infants to sell, if the life tenant is to

receive a share of the proceeds, or of the
income from them according to the rules
of this court. In nudter of Heaton, C.
E. Gr. 221.

141. Lands were conveyed in LSlo to

D. and E., for their joint lives, and to
the survivor for his life, and then to
their children. On the loth of June, 1818,
the said I), and his wife were still living,

and had then si.\ minor children, ancl

afterwards had two more I)orn. On the
said loth June, D., as the guardian by
nature of his children, obtained a decree
of the orphans court of Essex to sell the
said lands for the support of said minors.
In an action of ejectment, brought by the
children against the purchaser, after the
death of D. and wife. Held, that the two
children born after the sale were not
affected by it. Graham v. Houghtalin, 1

Vr. 552.

142. By the term "guardian," in the
3d section of the act ( Rev. Guardians,
p. 465), is meant such guardians as are
named in the previous sections of the act.

Ibid.

143. A sale of lands made by order of
the cnancellor, only conveys the estates of
persons having vested or contingent es-

tates in such lands, and who, by the
statute, are required to have notice of the
proceedings. The rights or liens of en-
cumbrancers who are not required to

have notice, or who do not have notice of
the proceedings, are not afiected by the
sale. The purchaser holds subject to lega-

cies charged on the lands. Coolw Higgins,

8 C. E. Gr. 308.

144. The chancellor has no power to

order mortgagees or other encumbrancers
to be piaid out of the proceeds of such sale.

The act requires that the whole proceeds
shall be invested at interest, and directs

specifically to whom the interest shall be
paid. No other disposition can be made
by the chancellor. Ibid.

145. Under peculiar circumstances, there
was allowed out of the proceeds of sale the
amount of certain encumbrances which
were upon lands sold under the act " to

authorize the sale of lands limited over to

infants, or in contingency, in cases where
such sale would be beneficial," and clear

of which encumbrances the glands were
sold bv the master. S. C, 10 C. E. Gr.

117.

146. The court will order the sale of an
infant's land under the act entitled " An
act to enable infants who are seized or

possessed of estates in trust or by way of

mortgage, to make conveyances of the

same," {R. S. 645), only when the trusts
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are created by express declaration, or

by decree. Follen's Cane, 1 McCart. 147.

See Appeal, ? 20, Conflict of Laws, ?

24, Constitution, § 179, Equity, || 1281,

1282, Executors, | 259.

YI. Actions.

147. An infant may bring an action on
a contract, but he must sue by guardian
or next friend. McGiffin v. Stout, Coxe
92.

148. A guardian must sue in the name
of the ward. Longstreet v. Tilton, Coxe
38.

149. A guardian ma.y be appointed for

infant plaintiff, after process issued. Grqff'

V, Groff, Pen. 656.

150. Minors wlio have no guardians, are

entitled to notice of application for an as-

signment of dower, and guardians ad
litem should be appointed for them. Pier-

son V. Hitchner, 10 C. E. Gr. 130.

151. In a case where an infant appears
by his guardian ad litem only, and the in-

terests of the infant require it, the guar-
dian will be directed to employ counsel
approved by the court to represent him.
Colgate v. Colgate, 8 C. E. Gr. 372.

152. Where the defendant, being an in-

fant, appears by attorney, the court will on
motion of plaiutiif amend the proceedings
by entering the a^jpearance, itc.by guar-
dian, though the application is made after

plea filed, rule of reference, award of refer-

ees, rule nisi for judgment, and reasons
filed against the report, one of which is

the appearance by attorne}^ Smith v. Mi-
nor, Coxe 416.

153. If the defendant be an infant, a
guardian must be appointed to defend for

him, before the justice can try the cause,

and give judgment against him. Foulkes

v. Young', 1 Zab. 438.

154. Judgment was reversed, the defend-
ant by the conduct of the justice liaving

been deprived ofany opportunity ofmaking
defence. Defendant is entitled to be heard,

either by guardian or by attorney. Ibid.

155. It appearing that the writ had been
duly served on defendant, and it further
appearing, by affidavit, that he is an infant
under the age of twenty-one years

;
it was

ordered that the said infant do appear by
the first day of the next term, or that the
plaintift'may have liberty to assign a guar-
dian, enter an appearance for him, and
proceed in the action. And it Avas fur-

ther ordered, that a copy of the rule be
delivered to the infant, and also to the per-

son in whose house, and under whose care
lie was living. Judson v. Storer, 2 South.
544.

156. The court cannot decide that one
of the parties is an infant, it must be de-
termined by the jury. Ryerson v. Graver,

Coxe 455.

157. In a suit against two defendants on
a joint contract, if the infancy of one be
proved on the trial of the issue of non as-

sumpsit, the defendant is not entitled to

judgment of non-suit, but the plaintiff may
enter a nolle jjrosequi as to the infant, and
proceed against the other defendant. Da-
costa V. Davis, 4 Zab. 319.

158. A plea of infancy concludes with a
verification. Fenton v. White, 1 South.
100.

159. A judgment cannot be entered
against the guardian. Steelman v. Cox,

Pen. 644.

See Abatement, § 14, Actions, U 23, 24,

Assumpsit, | 18, Costs, U 132-134, Equity,
II(/), Supra, U 3, 6.

INFORMATION.

1. If a corporation has encroached on
any public right, or usurped a franchise

at a place not authorized by its charter, it

is a proper case for the state to interfere

by indictment or quo warranto, in a state

court. Bonaparte v. C. and A. R. R. Co.,

Bald. C. C. 205.

2. An information is not " an action,"

but rather an inquisition, which the

sovereignty, by its courts, institutes for

the purpose of ascertaining whether its

prerogative rights have been invaded, to

t.he end that such invasion, if it appear,

may be stayed and punished. Atfy Gen.

V. Del. and B. B. R. R. Co., 9 Yr. 282, 283,

Depue, J.

3. A proceeding to dissolve a corpo-
ration can only be instituted by the attor-

ney general on the part of the state, either

ex officio or under special direction from
the" proper authority. State v. PatersOn

Turnpike Co., 1 Zab. 9.

4. Where the suit immediately concerns

the rights of the state, the information is

generallv exhibited without a relator.

Atfy Gin. v. Del. and B. B. R. R. Co., 12 C.

E. Gr. 1.

5. When the attorney general, ex officio,

files such an information, no leave of the
court is requisite. Att'y Gen. v. Del. and
B. B. R. R. Co., 9 Yr. 282.

6. Practice on filing an information in

the nature of a quo warranto, stated. Ibid. ;

State V. Associates, &c., 9 Yr. 285.

See Constitution, ? 77, Corporations,

II 98, 101, Equity, U 16, 868, Quo War-
ranto.
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I. Granting.

(o.) General principles.

(1) Niitm-c and object.

(2) Refused if oppressive.
[h) itiglit of the applicant.

(1) Miist be clear.

(2) Wben the law is doubtful.

(3) Where tliere is a remedy at

law.

[c] Nature and extent of the injury.

[d] To restrain trespass.

[e] To restrain waste.

(/) To restrain suits at law.

(g) To restrain .sales, payments of mo-
ney, &c.

[h) To restrain nuisance.

II. Parties.

III. Practice before Allowance.

(«)

[h)

(rf)

{e)

Application for injunction

.

(1) When made.
(2) Notice of application.
Security.

(1) Under statute.

(2) Under rule of court.

Bill.

Answer.
Affidavits.

(1) Annexed to bill.

(2) Annexed to answer.

IV. Practice after Allow'ance.

. (a) Time of allowance.

(
h ) Service of injunction and subpoena.

(c) Effect.

V. Dissolution.

(a) Grounds.

(1) Denial of equity of bill and
sufiiciency.

(i) By whom.
(ii) Mode and effect.

(2) Laches, fraud, etc.

(3) Want of jurisdiction.

(&) Motion to dissolve.

(1) Notice of motion.
(2) Time of hearing and grant-

ing motion.
(c) Whcd may he considered.

(d) Reviving injunction and renewing
motion therefor.

VI. Continu.^nce.

VII. Perpetual Injunctions.

T. Granting.

(a) General principles.

(1) Nature and object.

1. The injunction is a preventive rem-
edy ; if the injury Ixi already dcjne the writ

can have no operation, for it cannot l)e ap-
plied correctively so as to remove such in-

jury. It is not used for the purpose of pun-
ishment, or to coni])el persons to do right,

but simply to prevent them from doing
wrong. AtVy Gen. v. N. J. R. R. and
Trans. Co., 2 Gr. Ch. 136 ; Rogers &c. Works
v. E. R. R. Co., 5 C. E. Gr. 379, 389; South-

ard V. Morris Canal Co., Sax. 518, 522.

2. The power of injunction committed
to the court of chancery, 'n a delicate and
a most important power, and sliould al-

ways be exercised with caution, to prevent,

not to do mischief"; to protect and sus-
tain, not to render the enjoyment of right.s

and proi^erty uncertain ;
to put an end to,

not to encourage litigation. Cornelius

w

Post, 1 Stock. 196; Bonaparte v. C. and A.
R. R. Co., Bald. C. C. 205, 218; Cross v.

Mayor of Morristown, 3 C. E. Gr. 305, 314;
Mullen V. Jennings, 1 Stock. 192.

3. The object of a preliminary injunc-

tion is to prevent some threatening, irre-

parable mischiefwhich should be averted,

until opportunity is afibrded for a full and
deliberate investigation of the case. AtVy
Gen. V. Paterson, 1 Stock. 624. See Equity,

?53.
4. Where it does not appear that irrepar-

able mischief is liable to ensue from allow-

ing a party to go on exercising a right which
he claims, the court never stops him be-

fore it has an opportunity of examin-
ing the question of right. Ibid.

5. Equity will not interfere with the

exercise of delegated powers, within the

limits allowed by the acts conferring them;
but the perversion or abuse of such pow-
ers, either actual or threatened, will be

restrained when made to appear. Green-

ville V. Seymour, 7 C. E. Gr. 458.

G. In tills case an injunction was denied

because the provisions of the acts, however
impolitic or oppressive, were within the

power of the legislature to enact, and
no sufficient cause was shown for interfer-

ence with the action of the commissioners

for making improvements. Ibid.

6o. An injunction to restrain a defend-

ant from raising the water from his mill-

pond above a certain height, is not man-
datory; but if it were strictly mandatory,

that would not constitute a valid objection

to it. Longwood Valley R. R. Co. v. Baker,

12 C. E. Gr. 166.

66. There is no general rule against

granting relief by an interlocutory man-
datory injunction, where the damage has

been committed before the filing of the

bill; and there is no difference between
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the case of injury to easements and injury
to otlier rights. Ibid.

(2) Refused if oppressive.

7. An injunction will not be granted,
Avheie it would cause great injury to the
defendants, and might he of serious det-
riment to the puhlie, without corres-
ponding advantage to the complainant.
rorrey v. C. and A. R. R. Co., 3 C. E. Gr.
293 ; Higbee v. C. and A. R. R. Co., 5 C. E.
Gr. 435 ; Morris Canal Co. v. Central R. R.
Co., 1 C. E. Gr. 419, 439; Fasten v. N. F.-

and L. B. R. R. Co., 9 C. E. Gr. 49, 59;
Morris Canal Co. v. Central R. R. Co., 1 C.

E. Gr. 419, 439. See Bonaparte v. C. and
A. R.R. Co., Bald. C. C. 204, 232

8. The granting, or refusing of injunc-
tions, are matters resting in the sound dis-

cretion of the court; and. consequently, no
injunction will he granted whenever it will

operate oppressively, or inequitably, or
contrary to the real justice of the case, or
where it is not the fit and appropriate
mode of redress under all the circumstan-
ces of the case, or where it will, or may
work an immediate mischief or fatal in-

jury. Jones V. Newark, 3 Stock. 452.

9. This court will not interfere by injunc-
tion to prevent a corporation from enforc-
ing an assessment, by declaring its pro-
ceedings illegal, where the consequences
would he injurious to the corporation, and
of no substantial benefit to the parties en-
joining. Ibid.

iki. An injunction ought not to be grant-
ed where tlie benefit secured by it is of
little importance, while it will operate
oppressively, and to the great annoyance
and injury of the other ])arty, unless the
wrong is so wanton and unprovoked as
properly deprive the wrong-doer of any
consideration as to the injurious conse-
quences of issuing the injunction. Ibid.

;

M. and E. R. R. Co. v. Pr'udden, 5 C. E. Gr.
531. reversing 4 C. E. Gr. 387; Hackensack
Imp. Co. v. N. J. M. R. R. Co., 7 C. E. Gr.
94; Stevens v. N. and P. R. R. Co., 5 C. E.
Gr. 120, 134.

10. So, when public interests or the
rights of large classes are involved, an in-

junction will not be granted, except upon
hearing and notice, and then only when
it clearly appears that the injunction will

not prejudice some public or quasi public
interest. Society, &c. v. Butler, 1 Beas.499,
reversing S. C, 1 Beas. 204 ; Suyar Refining
Co. v. Jersey City, 11 C. E. Gr. 247 ; 'Coe v.

M. R. R. Co., Feb. 1877.

11. Where the complainants' right de-
pended on the construction of a doubtful
contract, and tlic injunction would give
them an unconscionable advantage,
thev Avill be left to their remedy at law.
Society, &c. v. Butler, 1 Beas. 498, 503, re-

versing S. C, 1 Beas. 264.

12. Under the act to prevent frauds by

incorporated companies, it would be un-
wise and impolitic to allow an injunction
and the appointment of receivers, so
long as the company act with an honest
purpose, unless their course of action is

such as to jeopardize the interests of cred-
itors and the public. Brundred v. Pat. Ma-
chine Co., 3 Gr. Ch. 294.

See Corporations, X, |? 146, 154, Estop-
pel, § 116.

(b) Right of the applicant.

( 1 ) Must be clear.

13. An injiuiction will not be granted,
unless the right (jf the applicant, alleged
to be violated by the proceedings sought
to be restrained, is settled and clear.
Black V. D. and R. Canal Co, 7 C. E. Gr.
130, case reversed, 9 C. E. Gr. 455 ; Morris
Canal Co. v. C. R. R. Co., 1 C. E. Gr. 419

;

Hinchman v. Paterson H. R. R. Co., 2 C. E.
Gr. 76 ; M. and E. R. R. Co. v. Prndden, 5
C. E. Gr. 530 ; Higbee v. C. and A. R. R. Co.,

5 C. E. Gr. 435 ; Att'y Gen. v. Paterson, 1

Stock. 624; Wells v. Gill;(> Fish. Pat. Cases,
89. See Equity, ^ 500.

14. An injunction will not issue where
the right of the complainant, which it is

designed to ])rotect, depends upon a dis-
puted question of law about which there
may be a doubt which has not been set-

tled bv the courts of law of this state.

Ibid. 132 ; Stevens v. P. and X. R. R. Co.,

5 C. E. Gr. 126.

15. The complainant's right in the sub-
ject matter in dispute, and to the remedy
applied for, must be clear to the court,

and free from reasonable or serious doubt,
or established by proceedings at law.
Ibid. ; Hackensack Imp. Co. v. iV. J. M. R.
R. Co., 7 C. E. Gr. 94 ; 3Iorris Canal Co. v.

C. R. R. Co., 1 C. E. Gr. 410 ; Morris Canal
Co. V. Matthiesen, 1 C. E. Gr. 443 ; 3Iorris Ca-
nal Co. V. Fagin, 7 C. E. Gr. 430 ; Brown v.

Fohvell, 3 Hal. Ch. 593, 604; D. and R.
Canal Co. v. C. and A. R. R. Co., 1 C. E. Gr.

321 ; F. R. R. Co. v. D., L. and W. R. R.
Co., 6 C. E. Gr. 284.

16. As against a riparian owner seeking
to erect an improvement on his own land,

the complainant ought to show that his

superior rights have been or will be, not
probably, but really and sensibly afFepted.

Shreve v. Voorhees, 2 Gr. Ch. 25.

17. The complainant must show, not
only that the act of which he complains
is illegal, but that his rights are preju-
diced or injured by it. Miller v. Craig,

3 Stock. 176.

18. The granting and continuing of
injunctions rests mainly on equitable
grounds, and is not exercised for the
mere purpose of protecting legal rights,

iri'espective of the claim of the party to

equitable relief. Hilles v. Parrish, 1 Mc-
Cart. 380.
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Granting.

19. In cases of doubt, the right should
usually 1)0 established at law, before
the f^raiiting ol' an iiijuiictioii. Shields v.

Arndt, 8 Gr. Ch. 234. See Sickels v. Glouces-
ter M\f(j. Co., 1 Fish. Pat. Ca.ses, 222.

20. A court of equity will rarely inter-

pose by injunction to restrain the work-
ing of mines until the right is established
at law. Zinc Co.\. Franklinite Co., 2 Beas.
323.

21. It is a general rule, that the party
seeking to be protected by injunction in
the possession or enjoyment of real prop-
erty, must show a right, and such a right
as the court will feel bound upon his own
showing to protect against the act t)f the
defendant. Outcalt v. Dishorough, 2 Gr.
Ch. 214 ; Morris Canal Co. v. C. R. R. Co.,

1 C. E. Gr. 419, 425.

22. If it be merely doubtful whether
there is a purpresture or not, an injunc-
tion asked for on the ground of purpres-
ture will not be granted. To warrant an
injunction in such case, it must be clear
that there is a purpresture. Att'y Gen. v.

D. and B. B. R. R. Co., 12 C. E. Gr. 1.

23. Where there is a claim of exclusive
possession, it must he shown ; the mere
fact of prior possession is not enough.
Jersey City v. Morris Canal Co.. 1 Beas. 547,
551, reversing, 1 Beas. 252.

24. Where the title of both parties to

the tract of land in dispute (both claiming
the title and both the possession), had
been spread upon the record. Held, that
while the court would not undertake to

decide wdiich title should prevail at law,
there might be manifest proprietj' in de-
claring one of them of such a chai'acter

as to render it unwise for the court to en-
join the exercise of acts of ownership
under it. Cornelius v. Post, 1 Stock. 196.

See Shreve v. Black, 3 Gr. Ch. 177, 186.

25. A former decree coupled with the
fact that the right of the patentee has been
extensively acknowledged, is sufficient to

estal.)lish prima facie the title of the paten-
tee, and justify a preliminary injunction
against any clear infringement. Ani.Nicol-
son Pavement Co. v. Elizabeth. 4 Fish. Pat.

Cases, 189 ; Wells v. Gill, 6 Fish. Pat. Cases,

89.

26. Where it is uncertain whether the
court will decree the specific performance
of a disputed agreement, a preliminary
injunction which will compel an initial

performance of it will not be allowed.
Parkharst v. Kinsman. 2 Hal. Ch. 600, 608.

27. The court will not restrain a defend-
ant from the use and enjoyment of a work
constructed with the express or implied
assent of the complainant, though it prove
prejudicial to his rights. Hulmc v. Shreve,

3 Gr. Ch. 116.

28. Nor, will tl^e court under such cir-

cumstances, enjoin either the completion
of the original work, or the construction
of any new work necessarily connected

' with or forming a part of the original con-

I

struction. Ihid.

See Adversk Possession, ? 15, Corpora-
tions, I 146, E.\SE.MENT, U 48, 07, Eminent
Domain, ? 201. Equity, ^^ 57, 58, 501, 589,
132'.), 1340, 1(593, Former Recovery, § 9.

(2) When the km is doubtful.

30. A iiroliminary injunction will not be
granted on doubtful points of constitu-
tional law; nor to restrain tlie execution
of laws because the authority delegated by
them maybe used unwisely, or injuriously
to the public. Greenville v. Seymoiir, 7 C.
E. Gr. 458; Bonaparte v. C. and A. R. R.
Co., Bald. C. C. 205. See Equity, § 319.

31. If the facts ujjou which the right
depends are established or admitted,
and the i)rinciples of law which, on those
tacts, would give the right, are settled and
established in this state, it is not always
necessary that the claim of the complain-
ant should have been established in a suit
at law. The chancellor may, in such
cases, apply the principles as' settled by
the courts of law to the facts, and allow
the injunction. Hackensack Imp. Co. v.

N. J. M. R. R. Co., 7 C. E. Gr. 94 ; Black v.

D. and R. Canal Co., 7 C. E. Gr. 130, case
reversed, 9 C. E. Gr. 455.

32. But when the principles of law on
which the right rests are disputed, and
will admit of doubt, a court of equity,
although satisfied as to what is the correct
conclusion of law upon the facts, may not,
upon the opinion of the equity judge,
without a decision of the courts at law
establishing such principles, grant the in-

junction. Ibid.

33. The right of the complainants to an
injunction depending upon the conflict-
ing provisions in a statute, and the con-
struction of such provisions never liaving
been settled by the courts of law this court
cannot interfere. Ibid. ; M. and E. R. R.
Co. V. Blair, 1 Stock. 635. See Babeock v.

N. J. Stock Yard Co., 5 C. E. Gr. 296.

33a. Where, at the time a i^reliminary
injunction was applied for, the main ques-
tion in the cause, which was essentially a
question of law, was pending before a
court of law, the application was refused.

The rule has been long established, that
in such cases a court of equity does not
interfere by injunction until the question
of right is determined. Att'y Gen. v. Pat-
erson, 1 Stock. 624.

34. A doubt as to the authority of a cor-

poration to do an act, is fatal to an appli-

cation for an injunction to restrain such
act on the ground of want of authority.
Att'y Gen. v. D. and B. B. R. R. Co.. 12 C.

E. Gr. 1 ; Bonaparte v. C. and A. R. R. Co.,

Bald. C. C. 205 ; Morris Canal Co. v. So-

ciety, .t-c, 1 Hal. Ch. 203, 221.
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Granting.

35. Where a party acting bona fide
upon a reasonable construction of a pub-
lic grant, has been permitted to expend
a large sum of money in the construction
of a public work, in the confidence that it

possessed all requisite legislative author-
ity, without a word of protest or remon-
strance till the woi'k is practically com-
pleted, equity will refuse its aid, even to

to the state, leaving it to its remedy at

law. Ibid. See Equity, § 319.

36. Where the question in the case con-
cerned the original rights of the complain-
ants and defendants under their respective

charters, a preliminary injunction will not
be granted to suspend operations until

such question be decided. Morris Canal
Co. V. Society, <kc., 1 Hal. Ch. 203, 220.

See Constitution, ^ 244, Corporations,
§247.

(3) Where there is a remedy at law.

37. The assertion of a right, the exist-

ence or non-existence of which is jDroperly

determinable at law, and the exercise

of which will do no injury to the party
denying it, is no ground for an injunction.

Doughty v. S. and E. R. R. Co., 3 Hal. Ch.
51.

39. An injunction to restrain irreparable
mischief by cutting timber was denied,
where the answer alleged the title and
possession of the premises to be in the de-

fendants, and denied the title and posses-

sion of the complainants. Black v. SJtreve,

3 Gr. Ch. 177.

40. An injunction will not be granted
where an action of ejectment will restore

the complainant to all his rights. Morris
Canal Co. v. Fagin, 7 C. E. Gr'. 480.

41. Where there is a remedy at law,
and nothing to show that the damages
which might be awarded at law could not
be realized, and nothing of the character
of irreparable damages, an injunction will

not be granted. Warne v. Morris Canal Co..

1 Hal. Ch. 410; richenor v. Wilson, 4 Hal
Ch. 197; Columbia Steamboat Co. v. Whil-
drin, July, 1829, MS. Williamson, C ; Quack-
enbush v. Fmi Riper, 2 Gr. Ch. 350, 355;
Wooden v. Wooden, 2 Gr. Ch. 429 ; Morris
Canal Co. v. Fagin, 7 C. E. Gr. 430 ; Higbee
v. C. and A. R. R. Co., 5 C. E. Gr. 435. See
Equity, § 500.

41a. Though this court will respect the
intention of tlie legislature in providing for

the institution of summary proceedings for

the trial of rights, and in all proper cases
leave parties to their remedy at law, yet it

will not, in a proper case, refuse equitable
relief because the legislature has, in its

wisdom, made these proceedings summarj'.
Henwood v. Jarvis, 12 C. E. Gr. 247.

42. Where redress at law could only be
obtained by a continued series of suits,
through the twenty or forty years of the

complainant's term, it is a proper case for
an injunction, although there is a remedy
at law. Manhattan Manuf'g Co. v. N. J.

Stock Yard, 8 C. E. Gr. 162, 106. See Cor-
porations, I 154.

43. Where the defendants under an
agreement between themselves and the
complainants, claim for the use of their
mills a constant tlowage, which from the
evidence before the court Avould seem to
destroy the complainant's canal, and the
damage to the defendant's mills is of un-
certain extent, occurring chiefly in seasons
of drought, a ]jreliminary injunction will

not be made in their favor, but they will

be left to their ren)edy at law. Morris Ca-
nal Co. V. Society, &c., 1 Hal. Ch. 203, 221.

44. Interlocutory mandatory injunction,
to compel defendant to repair a building
according to his covenant, was refused

;

it appearing that the building was not
in danger from the alleged non-repair,
and their being a dispute as to the liability,

and it appearing that the lessor, who was
complainant, had liberty to make the re-

pairs himself, and had an adequate reme-
dy at law. Jarvis v. Henwood, 10 C. E. Gr.
460.

(c) Nature and extent of the injury.

45. The writ of injunction is not used
to restrain any possible interference,
however small, with the complainant's
rights. Quackenbush v. Van Riper, 2 Gr.
Ch. 350 ; Hackensack Imp. Co. v. N. J. M.
R. R. Co., 7 C. E. Gr. 94 ; M. and E. R. R.
Co. V. Prudden, 5 C. E. Gr. 531, reversing,

4 C. E. Gr. 386. See Equity, H 44, 53.

46. If the land owner by building a
mill and raising a head of water on his

own land, is about to cause serious and
irreparable damage to his neighbor's
property, equity will restrain him. But
if the injury is comparatively small, and
may be compensated in damages, an in-

junction ought not to issue. Ibid. See
Stevens v. Ryerson, 2 Hal. Ch. 477.

46a. Equity will not interfere by man-
datory injunction, unless extreme or very
serious damage, at least, will ensue from
withholding that relief; and each case
must depend on its own circumstances.
Lonr/wood Valley R. R. Co. v. Baker, 12 C.

E. Gr. 166.

47. The injury may be irre])arable either

from its own nature or from the want of
responsibility in tlie person committing
it. Kerlin v. West, 3 Gr. Ch. 449. See West
V. Walker, 2 Gr. Ch. 280; Cornelius v. Post,

1 Stock, 196; Brown v. Folwell, 3 Hal. Ch.
593, 604. Infra, ?i^ 85, 92.

48. Where the complainant's right is

doubtful, and no irreparable injury will

result, it is not a proper case for an in-

junction. HJnchman v. Paterson H. R. R.
Co., 2 C. E. Gr. 76 ; Torrey v. C. and A. R.
R. Co., 3 C. E. Gr. 293, 296 ; Atfy Gen. v.
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Granting.

ratn-sou,\ Stock. 623, 024; Butler v. Rogers,
1 Stock. 487 ; i^forris Canal Co. v. Socleli/,

X-c, 1 llal.Ch. 203.

4*.». Past injuries, are in themselves, no
ground for :in injunction

; tlie province of

the injunction is, not to atlord a remedy
for wiiat is ])ast, but to prevcMit future
mischief. If the injux'ies were con-
tinued, or the rif;lit to continue tliem set

ui) and persisted in by tlie defeiKhmts, and
the facts were properly established, this

court would interfere by injunction etlect-

ually to protect the complainants. Society,

ii'c. V. Morris Canal Co., Sax. loj. Infra,

goo.
oO. This court will not interpose by in-

junction to prevent an apprehended
injury, which is not irreparable, and
which is capable of compensation in

damages. Morri.^ Canal Co. v. C. K. R. Co.,

1 C. E. Gr. 420; Bonaparte v. C and A. R.
R Co., Bald. C. C. 206.

51. An injunction should be issued only
in cases of great injury, where courts of

law cannot atl'ord an adequate or com-
mensurate remedy in damages. The right

must be clear, and the injury impend-
ing or threatened, so as to be averted
only by the protecting, preventive process
of injunction. Ibid.

52. Where the injury complained of is,

in its nature, a continuing one, and tlie

remedy at law must, therefore, be by suc-

cessive suits, if the defendants persist in

indicting the injury, and an action for

damages would be wholly inadequate for

the protection of the complainant's rights,

he will not be put to his remedy at law.

Shimer v. The Morris Canal Co., 12 C. E.

Gr. 363.

53. But if the facts satisfy the court
that the apprehension or belief is well

founded, and that the act will be done,
an injunction will be granted. Bonaparte
V. C. and A. R. R. Co., Bald. C. C. 204, 231.

54. Where the injury complained of as

impending over the complainant's prop-
erty, is its permanent occupation and ap-
propriation to a continuing public use,
which requires the divestiture of his whole
right, and the destruction of the inherit-

ance. Held, that if these acts are about
to be done without authority of law, equity
will restrain. Ibid.

55. Or, if lawless danger impends from
persons acting under color of law
when the law gives them no power, or

when it is abused, misapplied, exceeded
or not strictly pursued, and the act im-
]jending would subject the party commit-
ting it to damages in a court of law for a
trespass, a court of equity will enjoin its

commission. Ibid. ; Browning v. C. and
W. R. R. Co., 3 Gr. Ch. 47, 58.

56. To entitle a party to this reme<ly, it

is not necessary that there be any threat

or declared intention to commit the act
which will cause the injury; it is enough

that preparatory acts be done from
which the inference is made of the defend-
ant's intention, as, if he employs a surveyor
who marks trees, it is presumed to be done
with tlu! intention of cutting them down,
although the defendant denies it in his
answer. Ibid. 232; Lutheran Church v.

MuM-Jiop, 2 Stock. 57.

57. Where the l)ill stated that in May
last the defendants commenced cutting,
and that the complainants " believe " that
the defendants had threatened and intend
to cut down and take away " very large
quantities of the wood" &c. Held, that
the extent of the injury done and threat-
ened, was not so stated that the court
could judge whether tlie mischief was
such as to require and justify its interfer-
ence, and that the court would have dis-

solved an injunction under such circum-
stance.'?, without putting the defendants to
the expense of an answer. Cornelius v.

Post, 1 Stock. 196.

58. In a court of law the inquiry is

whether a wrong has been committed, and
if so, repai'ation must be awarded. In a
court of equity the inquiry is whether the
injury about to be committed is of a seri-

ous, permanent and irreparable character,
such as cannot be compensated in dama-
ges, and which therefore requires the ex-

traordinary power of chancery to prevent
its commission. Van Winkle v. Curtis, 2
Gr. Ch. 422. 426.

59. Where it appears that the stream, a
part of which is sought to be diverted,

runs through a corner of the complainant's
farm, a quarter of a mile from his dwel-
ling; that it runs through low, swampy,
marshy ground, and neitlier is, nor has ever
been applied to any practical use, equity
will not interfere by injunction to prevent
its diversion. Van Winkle v. Curtis, 2 Gr.

Ch.422.
00. To authorize an injunction and the

appointment of a receiver, there must
be a well grounded apprehension of injury

about to be done. Kean v. Colt, 1 Hal. Ch.
365. Supra,

'i
49.

61. Where the misconduct alleged in the

bill occurred, if at all, several years ago,

and no act is threatened, or mischief im-
pending, an injunction and receiver will

not be ordered. Ibid.

62. That a partnership business is un-
profitable, and that the partnership
should be dissolved, is not suflicient

ground for enjoining one of the partners

from going on with the business and set-

tling up the atiairs. Moies v. O'Neill, 8 C.

E. Gr. 207.

63. A court of equity will not, on the

application of a pew-owner enjoin the

Ijulling down and rebuilding or removal
of the church edifice, whenever it shall be

found expedient and proper. Van Houten
v. First Ref. Dutch Church, 2 C. E. Gr. 126,

131.
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Granting.

64. Cutting off the timber from a

tract of woodiiuid, valuable chielly for the

wood upon it, is an irreparable injury, to

prevent which an injunction will issue.

Shreve v. Black, 3 Gr. Ch. 177 ; Cornelius v.

Post, 1 Stock. 196, 198.

65. Cutting of!" from three to five hun-
dred cords of wood, can scarcely be con-

sidered an irreparable injury to a tract of

over two thousand acres of woodland. West

V. Walker, 2 Gr. Ch. 283, 297.

66. Where compensation for injury to

land was fixed by appraisers acting under
the charter of a canal company, and the

company offered to pay the money to the

persons entitled thereto, and also have
ottered to pay it into court, an injunction

ought not to issue. Southard v. Morris

, Canal Co., Sax. 518, 524.

67. The unlawful cutting down offences,

shade ti'ees, and ornamental shrubbery,

is an irreparable injury, and, where estab-

lished, will be suppressed l)y the preven-
tive powers of this court. Tainter v. Mayor
of Morristown, 4 C. E. Gr. 46 ; Cross v. Mayor
of Blorrlstown, 3 C. E. Gr. 305, 313.

68. The society for establishing useful

manufactures, incorporated in 1791, loca-

ted at the falls of the Passaic, and owning
mill-sites there, on the 8tli of August,

1845, pulled down a gate and waste way of

the canal of the Morris Canal and Bank-
ing Company, incorporated in 1824, and
discharged the water from the canal into

the Passaic above the falls. The canal

company repaired the breach and filed

their bill against the society for an injunc-

tion, which was granted. Morris Canal
Co. V. Society, A:c.,\ Hal. Ch. 203.

69. When the defendants, with the com-
plainant's assent, construct new waste
gates in their mill-pond, connected Avith a

new channel or raceway to carry the water
into the complainant's mill-pond, at a
point nearer to the complainant's mill

than its natiiral or accustomed channel,
yet if after a lapse of four years they attempt
to extend the raceway from the waste gates,

and to cause the water to enter the mill-

pond still nearer to the complainant's
mill, the court will restrain the execution
of such new work l)v injunction. Hulme
V. Shreve, 3 Gr. Ch. 116.

See Constitution, §| 106, 243, 244, Cor-
P0R.\Ti0N, 'i 140, Easement, ^ 48, Eminent
DoM.\iN, I 69.

(d) To restrain trespass.

70. Courts of equity do not ordinarily re-

strain the commission of amere trespass;
there must be some great vexation from
continued trespasses, or some irreparable

mischief, which cannot easily be measured
by damages, to authorize sucli interference.

DeVeney v. Gallagher, 5 C. E. Gr. 33; Van
Winkle'y. Curtis, 2 Gr. Ch. 422; Alt'y Gen.

V. Paterson, 2 Gr. Ch. 624, 638; Columbia
Steam Boat Co. v. Wildrin, July, 1829, MS.
Williamson, C ; Lewis v. Walker, 2 Gr. Ch.
279; Morris Canal Co. v. Society, ii'c, 1 Hal.
Ch. 203; Bonaparte v. C. and A. R. R. Co.,

Bald. C. C. 204, 218; Southard v. 3Iorris Ca-
n'.a Co., Sax. 518. See Equity, I 499.

71. An injunction will not be continued
for the mere purpose of restraining a naked
trespass, or for the purpose of quieting the
possession of a complainant who shows no
title to the premises in dispute. McGee v.

Smith, 1 C. E. Gr. 463.

72. Injunctions have repeatedly been
granted in cases of mere trespass, and
that too, when committed under pretence
of title. Shreve v. Black, 3 Gr. Ch. 177.

73. The court has no authority to en-
join a ]nere trespasser witliout shadow of
right. Lutheran Church v. Mascliop, 2
Stock. 57.

74. Hence it cannot enjoin a clergyman
who, without any pretence of right, should
trespass upon a congregation by entering
their pulpit, and promulgating his peculiar
religious doctrines. Ibid,.

75. Where defendant's dam backed
water about seventy-five feet over com-
plainant's line. Held, insufficient to jus-

tify the continuance of an injunction.

Quackenbush v. Van Riper, 2 Gr. Ch. 350.

76. When new works are to be erected
on an old possession, the right of the com-
plainant having been established, equity
will restrain. Ibid.

77. A ])arty having established his
right at law, stands, in regard to tres-

passers, and injuries of that character, in

no better situation than one whose right

is not disputed. Neither is entitled to

protection by injunction unless the injury
is serious, permanent and destructive of
the estate. Ibid.

78. Where the trespass complained of
was committed more than a year before
the bill was filed, and there is no allega-

tion that the defendants are preparing, or

have threatened to commit similar depre-
dations, there is nothing to authorize an
inj miction. Southard v. 3Iorris Canal Co

,

Sax. 519. See Boundaries,
'i 64, Eminent

Domain, § 201.

79. If a railroad company claim a right
to enter u])on land under color of law,

without having complied with the require-

ments of that law, a court of equity will

restrain their entry bv injunction. Brown-
ing V. C. and W. R. R. Co., 3 Gr. Ch. 48;
Bonaparte v. C. and A. R. R. Co., Bald. C.

C. 206 ; Ross v. E. and S. R. R. Co., 1 Gr.

Ch. 422.

80. That the defendant acts under color

of law, or as the agent of a corpora-
tion for making a road, canal or other
improvement, is not of itself a good objec-

tion to granting an injunction. Ibid ;

3L and E. R. R. Co. v. H. S. R. R. Co., 10

C. E. Gr. 384, 388.
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Granting.

81. When there is no privity of estate,
]

equity prevents tlie ropelition or continu-
ance of a trespass, luul is a more complete ,

and beneficial relief than can be given
at law. Ibid. 233.

82. This court has the power and will
|

interpose, not to stay a mere trespass,
|

which can be redressed at law, but to i)re-

vent the destruction of the inheritance;

and it will do this though the title is in dis-

pute, and even where the possession is

In dispute, as is frequently the case as

to extensive tracts of unimproved lands.

Cornelius \.Post,l Stock. 19G; Southinmjd
V. McLaughlin, 9 C. E Gr. 181.

83. The case of West\. Walker, 2 Gr. Ch.
280, commented on and approved. Ibid.

84. For the purpose of quieting a pos-

session, or preventing a multiplicity of

actions, or where the value of the inherit-

ance is in jeopardy, or irreparable mis-
chief is threatened in relation to mines,
quarries or woodland, the court will

interfere, by injunction even against a
pei'son acting under a claim of right.

Kerlin v. West, 3 Gr. Ch. 449.

85. An injunction will not be granted to

restrain trespass, although the bill chai-ges

that the actual trespassers are poor and
unable to respond. Ibid. 290, note B;
West V. Walker, 2 Gr. Ch. 279. Supra, I 47.

SG. Where the complainant's proprie-
tary rights are invaded, and the injury is

of a continuous nature, the defendant's
acts cannot be regarded as a mere tres-

pass. M. and E. R. R. Co. v. H. T. R. R.
Co., 10 C E. Gr. 384, 388.

87. The defendant under a claim of
right, threatened to enter upon complain-
ant's premises (the latter being in posses-

sion), and to secure a right of which he
alleged he had been deprived ; in so doing
he would inflict irreparable injury on the
complainant, who denied the defendant's
right, and there was evidence in the de-

fendant's answer from which acquiescence
on the part of the latter might be deduced.
An injunction was granted to restrain the
threatened injury. Johnston v. Hyde, 10
C. E. Gr. 454.

88. Where the defendant under a claim
of right in a raceway upon the complain-
ant's premises, threatened to enter thereon
and to remove certain alleged obstruc-
tions which the complainant three years

before had put in, at a time when the

w'ater in the race-way was not used for

mill purposes. Held, that there was suffi-

cient evidence of acquiescence to retain

an injunction against the defendant until

the li earing. Ibid. 456.

89. Held also, that the threatened action

of the defendant would inflict irreparable

injury upon the complainant's property,

and was such a trespass as equity would
restrain. Ibid.

90. Where the rights of the complain-
ant and defendant conflict, the latter will

40

be restrained from entering upon the
premises of the former until he shall have
established his right at law. Ibid.

91. Where city authorities widened a
carriage-way bj' narrowing the sidewalk
of a public street, without pursuing the
formalities prescribed by their charter, it

was held that such acts, not operating as
irreparable injuries to the complainant,
who was the owner of a house and lot on
such street, did not form the basis for an
injunction ; the same ]>eing merely tres-

passes and remediable as such. Cross v.

Mayor of Morristoim, 3 C. E. Gr. 305;
Holmes v. Jersey City,! Beas. 299, 310.

92. Complainant's intestate planted oys-
ters in Raritan bay upon certain grounds
which he had staked ofl", and the bounda-
ries of which he had plainly marked. The
defendants having taken large numbers of
oysters, and threatening to continue doing
so, under a claim of public right, were
enjoined, on the ground that they were
acting in concert, taking away for their

own use the property of the complainant,
and might wholly deprive him of it, and
were, most of them, pecuniarily irrespon-
sible, and besides, a multiplicity of suits

would be necessary to relief. Britton v.

Hill, 12 C. E. Gr. 389.

93. Where the complainant and those
under whom he claims liad undisputed
possession of land for more than twenty-
five 3'ears, and the defendant Avas pro-

ceeding to build thereon, and had pulled
down fences, excavated ground and driven
piles. Held, to be such a trespass as equity
would restrain. Sontlvnayd v. McLaughlin,
9 C. E. Gr. 181, 183.

94. Where one of two factions quit the

old church and founded a new one, and
afterward forced an entrance in the old

church burying-ground for the purpose of
funeral services and burials. Held, that

they were trespassers, doing no irreparable

injury, and must be left to the law tribu-

nals. \l////e;- v. English, 2 Hal. Ch. 304, 324.

95. Where the complainant's farm was
bounded by a river bank faced with stones,

among which had grown the roots of

trees, the whole forming a complete pro-

tection to the bank against disintegra-

tion by freshets, and the defendant's water-

power, as located over the complainant's

farm, would require the bank to be cut

down and the trees destroyed. Held, to

form a clear case of waste. Scudder v.

Trenton Del. Falls Co., Sax. 694.

96. Considering this in the light of a

trespass it is not an ordinary case where
the damage is temporary, or of such a

character as to admit of full compensa-
,
tion. The company seek to take posses-

sion of this part of the property, appro-

priate it permanently to their use, and
place it beyond tlie power or control of

the complainant, Avhich would be a com-

I

plete destruction of this part of the estate
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in the character in which he now enjoys

it, and equity has the authority to prevent

such act. Ibid.

97. Where the defendant is not a mere
stranger without claim of right, but in

the assertion of a claim of right proposes

to enter upon the complainant's premises

while the latter is in possession, and secure

the right of which he alleges he luis been
deprived, such defendant should be re-

strained until his right shall have been
established. Johnson v. Hyde, 10 C. E. Gr.

454, 457. See Southmayd v. McLaughlin, 9

C. E. Gr. 181, 183.

See Boundary, ? 47, Canals, U 20, 22,

Constitution, U 243, 244, Contracts, I

183, Easement, II 32, 60, Eminent Domain,

II 39, 42-47, Equity, Il(n)(«'), ¥i 44, 499.

(e) To restrain waste.

98. After sale of the mortgaged prem-
ises under decree and execution, the mort-

gagor in possession will be restrained from
committing waste. Phcenix v. Clark, 2

Hal. Ch. 447; Youle v. Richards, Sax. 534.

99. Where the bill stated that more than
a year before the bill Avas tiled, the defend-

ants' agents cut down and carried from
the premises fifteen dollars worth of wood,
to use in the construction of their works,

but contained no allegation that the de-

fendants are preparing to commit similar

acts. Held, not to autihorize an injunction

on the ground of waste. Southard v. 3Ior-

ris Canal Co., Sax. 518, 522.

100. A charge ofwaste^vhereby the mort-

gage security is diminished is always a

sufficient ground for an injunction as be-

tween mortgagor and mortgagee. Capner
V. FlemingtonCo., 2 Gr. Ch. 467; Allen v.

Taylor, 2 Gr. Ch. 435.

iOl. Where a farm has been purchased,

and is occupied for mining purposes, any
necessary or proper use of the property in

mining operations is not waste. Ibid.

1U2. On bill to restrain waste by work-
ing a quari'y, an injunction was allowed.

Ackerman v. Hartley, 4 Hal. Ch._476.

103. Injunction allowed restraining waste
on a farm conveyed by the complainant to

the defendant, on bill alleging that a
deed for the farm was procured by the
defendant from the complainant by undue
means, the complainant being addicted to

intemperance, anil praying that the deed
mav be declared void. Staats v. Freeman,
2 Hal. Ch. 490.

104. An injunctioii may be granted at

the suit of a mortgagee, to prevent the
removal from the mortgaged premises of

timber trees cut down in waste of the
security before the service of the injunc-

tion, where the person against whom
relief must be sought for the waste com-
mitted is insolvent, or where no redress

can be obtained at law, or in equity, if the

removal be permitted, or where there is

fraud. Bank of Chenango v. Cox, 11 C. E.
Gr. 452.

105. But where the bill alleges neither
of such considerations, and prays an ac-
count from the person who has commit-
ted the waste, an injunction will not be
granted. Ibid.

See Devise, § 190, Equity, II(w;), ^§ 82,

506, Waste.

(f ) To restrain suits at law.

107. Where the defendant had brought
seven actions against the complainant
and others, all in trespass, and all relating

to the taking of goods under executions of

the complainant. Held, that although the
defendant might have obtained justice

with fewer actions, yet that more than one
might be necessary to try the right, and
recover just compensation, and that the
case was not strong enough to induce the
court to continue the injunction. Jackson
V. Darcy, Sax. 194, 197. See Equity, U
326, 466.

108. Where the complainant has a dis-

I tinct ground of equitable relief, aside from
j his defence at law, he will not be obliged

to abandon his legal defence by confessing
!
judgment before equity will enjoin the
suit at law. Hemvood v. Jarvis, 12 C. E.

1
Gr. 247.

j

109. To restrain the assertion of doubtful
rights in a manner productive of irrepara-

ble damage, and to prevent injury to a
' person from the doubful title of others,

j

are among the legitimate functions of a
court of equity. Ibid.

110. Where, upon a bill to restrain pro-

ceedings at law, the question is one of
' fraud, and the interests involved are of

!
great magnitude, and the court is satisfied

that justice would not be done the com-
plainant unless he were permitted to pursue
his application for relief here, he will not
be remitted to a court of law when the

question can be better examined in equity,

especially when the proceeding in the law
court is of a summary character, and the

injury which may be inflicted upon him,
will be irreparable. Ibid.

111. Equity will enjoin the collection of

rent where the premises were surrendered
under an agreement void .at law by reason
of the statute of frauds. Stotesbiiry v. Vail,

2 Beas. 390.

112. Where the object of the bill will be
answered, a sherift''s sale should not be
restrained, but should be permitted to pro-

ceed, and the money stayed in the sheriff's

hands. Receivers of Morris Canal v. Biddle,

3 Gr. Ch. 222.

113. A mortgagor in 1829 conveyed a
part of the mortgaged jiremises to C. The
mortgagee on the same day released this

part to C, and on the next day assigned
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the mortcrase to'D. On a bill filed in 1844
a decree was made for the sale of all the
land described in the mort,i;a<;e. C. was
made a defendant with the m()rtna<j:or, but
did not appear, knowint;; that 1). had no-
tice of the release. At the sheritf's sale,

all the land described in the n'lortgage was
struck otrto J)., and the sherid", in pursu-
ance of an arrani^ement between D. and
E.. made the deed to E. E. brought eject-

ment against C. for the part so convej'ed
and released to him. On a bill filed by C.
against E., stating these facts, and that D.,

when he took the assignment of the mort-
gage had notice of the release, and that

E., hefore he took the sherilT's deed, also

had notice of the release, a preliminary
injunction was granted restraining E. from
prosecuting the ejectment. Pierson v. Ry-
erson, 1 Hal. Ch. 196.

114. The complainant signed a deed on
the tixith of representations of the defend-
ant's agents, that certain rights would not
be afiected thereby ; afterward the deed
was pleaded in bar of such rights, and an
injunction was granted ngainst tlie use of
the deed by the defendants as a defence to

the complainant's suit at law. Green v.

M. and E. R. R. Co., 1 Beas. 165, affirmed,
2 McCart. 469.

See Equity, U{p){ti), H •'^21, 326. 385.

392, 466, 471, 476«, 4S3, 494, Executiox, |?

178, 276.

(g) To restrain sales, payments of
money, &c.

115. On a bill charging executors with
having converted a part of the estate to

their own use, and the insolvency of the
executors ; and that they are about to sell

real estate in a manner forbidden by the
will ; and the apprehension of the com-
plainant that they will convert the pro-
ceeds of such intended sale, also, to their

own use—an injunction was granted re-

straining such sale. Schanck v. Schanck, 3
Hal. Ch. 140.

116. Where the instrument under which
the complainants hold provided that in

case of the burning of the church and sale

of the ground lots, the proceeds of the sale

should be divided among the contributors
and pew holders. Held, that they were
entitled to the proceeds only in case of the
destruction of the building by fire, and
that an injunction will not be givanted to

prevent the trustees from selling sucli

building. Van Houten v. First Dutch Ref.

Church, 2 C. E. Gr. 126, 130.

117. Although entitled to the proceeds
of sale, it would not entitle them to an in-

junction against pulling down, selling or
encumbering such building; all that they
could ask is their ratable proportion of
the proceeds. Ibid. ; Van Horn v. Tal-

magc, 4 Hal. Ch. 108. See Morgan v. Rose,
7 C. E. (ir. 5S4, 59(1.

118. Where, under an execution against
one partner his interest in the i)artnership
effects is sold, if the sale be buna fide, the
court will not as a matter of course, grant
an injunction and appoint a receiver; the
jnu-chaser stands in no better condition as
to the partnership afiairs, than the defend-
ant in execution stood, and the court will

not interfere with the partner in winding
up the partnership, unless bis gross mis-
conduct calls for such interference. Ren-
ton V. Chaplain, 1 Stock. 62 ; Caramack v.

Johnson, 1 Gr. Ch. 163.

119. Where one of the defendants does
not answer charges in the hill of an as-
signee in bankruptcy, that a deed given to
such defendant when he knew that the
grantor was a member of an insolvent
firm, and was without consideration. Held,
the allegations in the bill were sufficient
to sustain an injunction against jiaying
over to the defendant any of the proceeds
arising from a sale of the premises in ques-
tion Jobbins V. Montague, 8 C. E. Gr. 182,

120. To authorize an injunction to pre-
vent the payment of an instalment on
stock subscriptions, the court ought to be
satisfied that the election of the president
and directors was entirely without author-
itv, and void. Hardenburgh v. Farmer's
Bank, 2 Gr. Ch. 68.

121. For the purpose of aiding the com-
plainant in a proceeding in a court of law,
which, in the opinion of the chancellor, is

unlaAvfid or unnecessary, a public officer,
acting under the process of this court, will
not be restrained. Haight v. Bergh, 2 Gr.
Ch. 386.

122. So, where through an understand-
ing between the sheriff, mortgagee, and the
executors of the mortgagor, under foreclos-
ure proceedings, the mortgaged property
was sold, the purchaser had secured to the
executors the balance of the purchase
money which the complainant had at-
tached in their hands as a legacy due from
the estate. Held, that an injunction would
not lie to restrain the sheriff from selling
again under an arrangement between the
parties to the first sale. Ibid. 389.

123. An injunction will issue against a
ministerial officer, on whom power is

conferred by a special statute, to l)e exer-
cised only upon certain conditions, when
he acts contrary to authority, and his acts
would inflict great injury for which there
is no other remedy. His case is not like
that of a municipal corporation exercis-
ing legislative functions or discretionary
powers. Lane v. Schomp, 5 C. E. Gr. 82.

See Agency, § 55, Appeal, U 35, 36, Ar-
BiTR.\Tiox, § 125, Bills akd Notes, § 182,
C0RPORATIOX.S. § 172, 246, Easement, ? 45,
Ejectment, g 83, Equity, Il{p){u), || 44,

103, 175, 276, 314, 589, Estoppel, § 87.
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(h) To restrain nuisance.

See Nuisance.

II. Parties.

124. It is a well settled general rule, that

the court has no right to grant an injunc-

tion against a person who is not a i)arty

to the suit. Schalk v. Schmidt, 1 McCart.
268.

124a. The exceptions to this general rule

consist either of cases where the party

enjoined is the mere solicitor, or agent, or

tenant of a party to the suit, having no
rights involved in the controversy, or

where the right has been already deter-

mined. Ibid. See Equity, | 524.
_

125. An injunction will not lie by a

widow, to restrain commission of waste or

other invasions of her rights upon land
sold subject to her dower. She has ad-

equate remedy at law. Palmer v. Casper-

son, 2 C. E. Gr. 204.

See Abatement, | 69, Corporations, ^

254, Equity, |? 307, 516, 529.

III. Practice before Allowance.

(a) Application for injunction.

(1) When made.

126. If the complainant has slept over
his rights ; has seen the defendants making
contracts, and expending large sums of

money in the construction of their works,
and taken no steps to restrain them ; it is

fatal to the application. It is a' law of the
court, and dictate of sound reason, that
when a party desires extraordinary aid, he
must be prompt in his application. Seud-
der V. Trenton Del. Falls Co., Sax. 695 ; Trus-

tees of Netuark Co. v. Gilbert, 1 Beas. 78

;

Carlisle v. Cooper, 3 C. E. Gr. 241, 247.

127. Especially when the party is seek-
ing the injunction against an important
public work. Scanlan v. Howe, 9 C. E. Gr.

273.

128. Whether the defendant has been
prejudiced by delay in commencing suit

against him, enters into the question
whether the complainant has, by delay,
forfeited his claim to the consideration
of equity. Henwood v. Jarvis, 12 C. E.
Gr. 247.

129. Where the construction of an im-
portant public work has been permitted to

proceed almost to completion, in full view

of all parties that could be affected there-
by, and large expenditures and liabilities

have been incurred, and no action is taken
to i^revent tbe progress of the work for

more than fourteen months, this court will

not interfere by i)reliminarv injunction.
Easton v. N. Y. and L. B. R. R. Co., 9 C. E.
Gr. 50. See Att'y Gen. v. D. and B. R. R.
Co., 12 C. E. Gr. 1.

130. In such a case, a mere objection,
or protest, or threat to take proceed-
ings, is not sufficient to exclude the
consequence of laches or acquiescence.
Ibid.

131. The amount of expenditure in the
execution and construction of a i^ublic

work, is, to a certain degree, the measure
of the acquiescence. Ibid.

132. It will not relieve a partj^ from the
consequence of his delay that he was at

liberty to look for protection to legal pro-
ceedings instituted by another party, who
had a far greater interest in the matter,
when the injunction sought was denied in

a former suit virtually brought in the in-

terest of such other party. Ibid.

133. A stronger case of delay is required
to aftect those who assert a public right,

than where a private right alone is in dis-

pute ; but delay even in such case is not
without effect. Ibid.

134. Where the complainants for twenty
years acquiesced in the defendaiit's use of

the water which flowed into their mill-

pond, an injunction was refused on the

ground that twenty years possession
had vested in the defendants a complete
title to the water. Haight v. Morris Aque-
duct Co., 4 Wash. C. C. 601.

See Covenant, § 87, Eminent Domain, §

209, Equity, §| 483, 488, 1098, 1470.

(2) Notice of appJication.

135. Though the operations of large com-
panies ordinarily ought not be arrested

without notice, yet it is a matter resting

in the sound discretion of the court ; and
if a master, in the exercise of his discre-

tion, has allowed the injunction without
notice, the chancellor will not, as of course,

dissolve it, although he might have exer-

cised differently the discretionary power.
Perkins v. Collins, 2 Gr. Ch. 482; 'Tichetior

V. Morris Canal Co., Ibid. 484, Vroo)n, C. ;

Capner v. Flemington Co., 2 Gr. Ch. 467.

136. Where the complainants cannot be
otherwise secured in their rights, an order
for an injunction will be granted without
notice. Ro.ss v. E. and S. R. R. Co., 1 Gr.

Ch. 423.

137. Where a railroad company, in vio-

lation of their charter, enter upon land
without payment or tender of payment of

damages to the land-owner, and without
his consent, it is proper to require notice

of application for the injunction wherever
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this can be done, and yet save the com-
plainant from the injury which he seeks to

avert. Ibid. See Constitution, ? 244.

138. An injunction allowed by a mas-
ter on application after answer, and with-
out notice, is irregular, unless the notice

was dispensed with by the master ; which,
if it be a proper case, may be presumed to

have been done. BucJdey v. Corse, Sax.

504.

139. If not dispensed with, the court
would not set aside the injunction sim-
ply for that reason, if it appeared to be
a case in which the rule might properly
have been dispensed with, l)ut would re-

tain it, and order the complainant to pay
the cost of the ai)plication. Ibid.

140. After filing the bill, and appear-
ance, application for injunction may be
made without notice, and if it be a case
that requires it, notice will be ordered.
Ibid.

140a. Where application for injunction
is made after answer filed, notice is neces-
sary according to the forty-first rule of

practice ; but even then it may be dis-

pensed with. Ibid.

141. If an injunction be asked to re-

strain the defendant from exceeding his

rights under the covenants of a lease,

without due notice that the complainant
insists upon the pei'formance of such
covenants, the motion may be resisted on
the ground of surprise. Society, etc. v.

ioH',^2 C. E. Gr. 20.

See Common Carriers, ^ 138, Covenant,

I 87, Equity, U 330, 472.

(b) Security.

(1) Under stcdute.

142. A judgment entered by confes-
sion upon a bond with warrant of attor-

ney, is within the provisions of the statute,

[Rev. p. 119, I 80,) reciuiring the defendant
to give security before the issuing of an
injunction to stay proceedings at law in

anv personal action after verdict or judg-
ment. Marlatt v. Perrine, 2 C. E. Gr. 49.

143. The injunction in this case was
ordered to be set aside, unless the com-
plainant, w'ithin three days, should deposit
the money or give the security required
bv the statute. Ibid.
'144. The statute {Rev. p. 119, | 80,) ap-

plies to an interpleading bill where an
injunction is praved. Montis Canal Co. v.

Bartlett, 2 Gr. Ch.'O.

145. The statute is not limited to pro-
ceedings in the same suit. Kinney v. Og-
den, 2 Gr. Ch. 168.

145o. But a suit instituted in another
state upon a judgment recovered in this

state, is not within the statute. C. and F.

R. R. Co. V. Titus, 11 C. E. Gr. 94.

146. The meaning of the statute is, that

the judgment creditor shall not be stayed
or hindered in aTiy suit or proceeding he
may institute for the recovery thereof, un-
less the amount of the judgment be first

deposited with the clerk of the court.
Ibid.

146rt. Where an injunction had issued
emi)racing proceedings both within and
without the state, it must be modified so
as to restrict it to proceedings out of this

state, or else a deposit bond will be re-

quired. Ibid.

147. Proceedings in attachment against
a non-resident judgment debtor, are pro-
ceedings at law within the statute. Ibid.

147a. The expression " proceedings at
law in a personal action after verdict or
judgment." Held, to mean proceedings at

law by execution or suit at law here
upon the judgment. Ibid.

(2) Under rule of court.

148. The bond provided for by the 46th
rule, is intended as security for damages
in case the complainant was not equitably
entitled to the injunction when he applied
therefor. Smith v. Kuhl, 11 C. E. Gr. 97.

149. That the injunction was not dis-

solved is not, of itself, evidence that the
complainant was not equitablv entitled to

it. Ibid.

150. Because improvidently granted,
and hence dissolved before answer, the
defendant cannot look to the bond for

damages, if the case is fairly presented by
the bill and verification. Ibid.

151. If the application upon which an ex

2)arte injunction has been granted, be dis-

ingenuous or mala fide, as by false rep-
resentation of facts witbin the complain-
ant's knowledge, or if Avithout regard to

the rights of tbe court or the defendant,
the complainant will be regarded as not
equitably entitled to the injunction, and
as liable on his bond. Ibid. 98 ; Easton v.

N. Y. and L. B. R. R. Co., 11 C. E. Gr. 359,

361; Green v. Philad'a Freestone Co., 11 C.

E. Gr. 443.

152. But where the complainants had
entrusted the defendant's partner with
their notes and checks signed in blank,

and liad given him a letter of attorney
authorizing him to sign checks for them
for certain purposes, and were led by such
partner to believe that the plaintiff' in

certain suits on their paper, with full

knowledge of its chai^acter, was the de-

fendant in injunction, and that on account
between the partners there would be more
than enough to pay oft' the paper in ques-

tion. Held, that the complainants were
equitablv entitled to the injunction. Ibid.

99.

154. Where the complainant's right is

clear, and the infraction of that right

established, he will not be required to give

security for such damages as the defend-
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ant mav sustain bv reason of the injunc-
'

tion. Dodd v. Flavell, 2 C. E. Gr. 255.

155. If laches or want of diligence on
his part be shown, the injunction will be
dissolved, or security required. Ibid.

156. Whether the" condition of the bond
|

has been broken or not, must be left to

the judgment of the court in which the

action on it is to be instituted. Easton v.

N. Y. and L. B. R. R. Co., 11 C. E. Gr. 359.

157. In such cases, without tlie consent

of the obligees, the bond cannot be taken
from the tiles, but the clerk will be order-

ed to deliver a certified copy to the appli-

cants, and to produce the original when
properly required. Ibid.

(e) BiU.

158. In a suit to restrain an action at

law by reversioners, for waste in cutting

timber, a justification of the waste, not
alleged or set up in the bill, will be of no
avail on a motion to dissolve the injunc-

tion. The right to the injunction must
appear by the allegations in the bill.

Van Syckel v. Emery, 3 C. E. Gr. 387.

159. Tlie rule that in injunction bills the
particular title and interest of the com-
plainant must be set forth, is more espe-
cially applicable to cases of waste. Van-
xvinkle v. Curtis, 2 Gr. Ch. 422. But see

Shreve v. Black, 3 Gr. Ch. 177.

160. But in cases of trespass and nuis-
ance, the title and estate of the complain-
ant are set out with sutficient certainty in

& bill for an injunction, if the complainant
alleges himself to be the owner of the
premises in fee simple by purchase, and to

be in possession. Ibid.

161. A greater degree of precision in

cases of trespass or nuisance is not re-

quired, especially where it is not alleged
in the bill that the defendants make any
pretence of right in themselves. Ibid.

162. In apiDlications for injunctions to

stay waste, the parties generally claim
under adverse rights; and unless the
complainant will show a sufficient title in
himself, the court will not interfere, but
leave him to his legal remedy. Outcalt v.

Disborough, 2 Gr. Ch. 214.

163. Whei'e the bill stated, that in May
last the defendants commenced cutting;
and that the complainants "believe"
that the defendants had threatened and
intend to cut down, and take away " very
large quantities of the wood," <kc. Held.
that the extent of the injury done, and
threatened, was not so stated that the
court could judge whether the mischief
was such as to require and justify its inter-
ference, and that the court would have
dissolved an injunction under such cir-

cumstances, w'ithout putting the defend-
ant to the expense of an answer. Cornel-
ius v. Post, 1 Stock. 196.

164. The injury must be specified, and

so pointed out that the court can see that
it must be the inevitable consequence of
the act threatened and complained of.

Kearney v. Andrews, 2 Stock. 70 See Equi-
ty, § 319.

i65. If an injunction bill has been ac-

tually sworn to, the injunction will not be
dismissed because the master has omitted
to sign the jurat. Capner v. Flemington
Co., 2 Gr. Ch. 467.

166. Where the complainant in an in-

junction bill relies on his own oath, the
charges in the bill, and the affidavit to

verify them, should be direct and posi-
tive. They must not be such as can only
be made sufficient by the aid of presump-
tion. Perkins v. Collins, 2 Gr. Ch. 482.

167. In all cases of waste or nuisance,
it must clearly appear that the party has
personal knowledge of the material
facts charged, or he must produce supple-
mental proof. Ibid. See Equity, | 501.

168. An irregularity in the bill upon
which an injunction is allowed, is not
waived by filing an answer and moving to
dissolve the injunction, if the answer is

not relied on in support of the motion to

dissolve. Ibid.

169. Leave was granted to amend the
bill to supply an omission made the
ground of objection in the answer, after

the papers had been read on the hearing
of a rule to show cause why an injunction
should not issue. D. and R. Canal Co. v.

R. and D. B. R. R. Co., 1 McCart. 445.

170. Ordinarily, an injunction cannot be
granted under a prayer for general relief;

it must be the subject of a special prayer.
But the bill may be so amended. African
3L E. Church v. Conover, 12 C. E. Gr. 157.

See Amendment, ^| 155, 196. Infra, |

189.

(d) Answer.

171. Where the material charges of

the bill are fully denied by the answer,
an injunction will not lie granted, although
the bill disclose clear ground of equitable

relief Van Houten v. First Ref. Dutch
Church, 2 C. E. Gr. 127 ; Lines w' Spear, 4
Hal. Ch. 154.

172. It is not enough that the answer
denies the inference to be drawn from the
facts, or their effect. It must deny the

facts upon which the equity of the bill is

founded. Teasey v. Baker, 4 C. E. Gr. 61.

173. The mere denial of the complain-
ant's right by the defendant, will not oust

this court of its jurisdiction to interfere

bv injunction. Shields v. Arndt, 3 Gr. Ch.
234.

174. If the answering defendants are

unable, from want of knowledge, to deny
allegations of the bill which are material
to its equity, the injunction is retained.

It stands on the case made by the bill, and
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Avill Ix" held until that case bo overcome.
Tliat tlie only defendant who can answer
such allejiatious is absent fi'om the state
is no ground of exception to the general
rule. Lines v. Spear, 4 Hal. Ch. 154;
Irick V. Black, 2 C. E. Gr. 190.

175. An injunction to restrain irrepara-

ble mischief, by the cutting of timber, was
denied, where the answer alleged the title

anil possession (jf the ])reniises to be in
the defendants, and denied the title

:ind possession of the complainants.
Shreve V. Black, 3'Gr. Ch. 177.

17G. The fixcts on which the equity of
the bill rested, were not charged to be
within the knowledge of an administra-
tor. A motion to dissolve, on his answer,
was denied. Williams v. Stevens, 1 Hal.
Oh. 119. See Equity, I 248.

177. The defendant must answer directly

and without evasion, and not merely an-
swer the several charges literally, but he
must traverse the substance of each charge.
Everly v. Rice, 3 Gr. Ch. 553. See Equity,
1907.

178. Where there are any particular
charges, they must be answered particu-

larly and precisely, and not in a general
manner, although the general answer may
amount to a full denial of the charges.

Ibid. ; Vreeland v. X. J. Stone Co., 10 C. E.

Gr. 140, 143.

179. The answers of the defendants in

tliis case. Held, to be a full denial of the
equity of the complainant's bill, and al-

though the alleged unauthorized construc-
tion and connection of the I'oads may
afford evidence of a fraudulent design to

violate the rights of the complainants, it

is not sufficient, on a motion for a pre-

liminary injunction, to overcome the an-
swers of the defendants. Del. and Rar.
Canal Co. v. R. and D. B. R. R. Co., 2 Mc-
Cart. 13.

180. The substance of a charge must
be admitted oi- denied ; a mere literal an-
swer is insufficient. Smith v. Loomis, 1

Hal. Ch. 61. See Equity, § 92.

181. Where the circumstances charged
are suspicious, or have the appearance of

collusion and fraud, a defendant will be
held to the strict rule in answering. Ibid.

182. Upon an application for an in-

junction, a denial of the complainant's
right must l)e made upon tlie defendant's
knowledge, and not upon his belief or
opinion. Society, &c. v. Loiv, 2 C. E. Gr.

20 ; Everly v. Rice, 3 Gr. Ch. 553 ; Pierson
V. Ryerson, 1 Hal. Ch. 196.

See Corporations, || 120, 279, Equity,

il 894, 950, 951, 988, 1177, 1180.

(e) Affidavits.

(1) Annexed to bill.

183. When an injunction is applied for,

there should be a special affidavit of the
truth of all the material fads u])on which
the application is foundcil. An injunction
i-ssued upon the common affidavit in tin;

form ordinarily anne.\(!il to an answer will

be dissolved very much as a matter of
course. Youngblood v. Schamp, 2 McCart.
42.

184. The facts need not be proved by the
affidavit of the complainant. When the
material facts are not within his know-
ledge, they should be verified by the oath
or affirmation of some person who has a
knowledge of the facts ; or duly verified
copies of private instruments or records,
may be annexed to the bill when such is

the appropriate mode of ])roof Ibid.

185. In bills charging fraud, and l^ray-
ing a discovery, or in any case where, in
the nature of things, jjositive proof cannot
be expected, the additional verification
niay be dispensed with, and tiie injunc-
tion may issue on the affidavit of the com-
plainant founded on belief alone. Ibid.

186. If complainant is absent, or his
affidavit, for any reason, cannot be pro-
cured, it may be sworn to by his attorney
or by any pei'son acquainted with the
facts. Ibid. See Corpokatioxs, ^^. 118, 281.

187. There is no relaxation of the rules
of evidence with respect to affidavits an-
nexed to injunction bills. C. and A. R. R.
Co. V. Stewart, G C. E. Gr. 484.

188. If an injunction is allowed upon an
insufficient afltidavit, it is not merely an ir-

regularity, but an error, to which the prin-
ciple of waiver does not applv. Perkins v.

Collins, 2 Gr. Ch. 483.

189. Where the complainants ask for an
injunction to protect them from appre-
hended danger, and the answer denies
that such apprehensions are well founded,
the court, as a general rule, will give to

the defendants the full benefit of such de-
nial, and refuse the injunction; and when
both parties come before the court with
affidavits, the court will refuse the injunc-
tion, unless the complainants make out a
very clear case by their bill and affida-

vits. Rogers v. Dan forth, 1 Stock. 289. See
Butler v. Rogers, 1 Stock. 487.

190. The facts upon which injunction de-
pends must be verified by positive proof
annexed to the bill, or the injunction will

be dissolved, even if the denial in the an-
swer is not sufficient for Avant of personal
knowledge by the defendant. Holdrege v.

Gwynne, 3 C. E. Gr. 27; Brundred v. Pat.

Machine Co., 3 Gr. Ch. 294, 309.

See Affidavits, I 29.

(2j Annexed to answer.

191. The denial of the answer luust be
supported by the affidavits. Morris Canal
Co. V. Fagan, 3 C. E. Gr. 215.

192. Where the answer is put in by a
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corporation, the affidavits necessarily

cover the wliole scope of the answer, and
in such case the rebuttine: affidavits pro-

posed to be taken are within the scope of

the rule. D. and R. Canal Co. v. R. and
D. B. R. R. Co., 1 McCart. 445.

193. Such affidavits must be taken on
notice. Ex parte affidavits taken under
the requirements of Rule 20 are not com-
petent. Ibid.

See Equity, U 956, 1193a.

IV. Practice after Allowance.

(a) Time of allowance.

194. Hearing application. At the time
fixed for the hearing of the rule to show
cause why an injunction should not issue,

and after the papers in the case had been
read on such hearing, the complainants
obtained leave to take affidavits to rebut
certain allegations in the answer. D. and
R. Canal Co. v. R. and D. B. R. R. Co., 1

McCart. 445. See Equity, | 1193a.
195. Where the defendants come to a

hearing upon the merits, it is too late for

them to say that the complainants have
an adequate remedy at law', where no such
objection to the jurisdiction of the court
was raised in the answer. Morris Canal Co.

V. Jersey City, 1 Beas. 252, 259 ; case re-

versed, 1 Beas. 547 ; Holmes v. Jersey City,

1 Beas. 299,311.
196. If the bill be filed, the defendant

may put in an answer, and use the answer
on the hearing, not as an answer, but as
an affidavit. Hardenbiirr/h v. Farmers Bank,
2 Gr. Ch. 68; Kean v. Colt, 1 Hal. Ch. 365,
374.

197. At the hearing of the bill, where
the injunction was applied for with notice,
the defendants read an affidavit without
objection by the opposite party, although
not competent u*ider the rule. Eberhart v.

Gilchrist, 3 Stock. 167, 171.

198. Upon the argument of a motion for

an injmiction, the answer of one defend-
ant will be received, and heard upon the
argument as an affidavit, in answer to the
complainant's bill. Shreve v. Black, 3 Gr.
Ch. 177.

199. The facts that answers were filed on
the day of the hearing, and that time was
not aflbrded for counsel to examine their

contents, together with the importance of
the interests involved, justify a departure
from the rule that application for an order
to take affidavits in rebuttal of allegations
in the answer must be made before the
reading of the case is commenced. D. and

R. Canal Co. v. R. and D. B. R. R. Co., 1

McCart. 445, 449.

200. UiDon application for an injunction,
where notice is given, and the parties are
heard upon the application, affidavits

taken ex parte, and without notice, may
be read upon the hearing. Hardenburgh v.

Farmers Bank, 2 Gr. Ch. 68.

201. Upon the argument of a rule to
show cause why an injunction should not
issue in a case where an injunction had
been granted in part, the question whether
the existing injunction should not be re-

moved, cannot be considered. Manhattan
M'fg Co. V. Van Keuren, 8 C. E. Gr. 251.

202. An order may be obtained to prove
deeds, viva voce, at the hearing, saving all

just exceptions ; on due service of a copy of
such order, such proof may be made at

at the hearing. Westcott v. Gifford, 1 Hal.
Ch. 24, 25.

203. Where under a judgment and exe-
cution against one partner his interest in

the partnership eftects is sold, and the pur-
chaser files a bill against the partners pray-
ing for an injunction and the appointment
of a receiver, at the hearing the complain-
ant was permitted to read an affidavit in

support ofsome of the allegations of the bill,

upon the ground that the affidavit referred

to those features of the bill which jjresent

the case as somewhat analogous to one of
waste, where the general rule as to reading
affidavits upon a motion for injunction
does not apply. Renton v. Chaplain, 1

Stock. 62, 63.

204. The aflB.davits of the complainants,
made after filing the bill, are not com-
petent to be read upon a motion for an
injunction, and the appointment of receiv-

ers. Brundred v. Pat. Machine Co., 3 Gr.

Ch. 295.

205. The distinction in the English
books, between a common injunction

which issues on some default of the de-

fendant, and special injunctions granted
on special application to the court, is of

no importance. All injunctions here are

granted on the merits and on special ap-
plication to the court, and generally ex

parte, on filing the bill. Buckley v. Corse,

Sax. 504.

206. After the reading of the papers at

the hearing of the rule to show cause why
an injunction should not issue, and the

complainants had asked and obtained fur-

ther time to take affidavits, a temporary
order restraining the defendants until the

hearing, was denied as in violation of the

spirit of the rule forbidding an injunction

against the construction of a public work
authorized by law, until after hearing
the rule to show cause. D. and R. Canal

Co. V. R. and D. B. R. R. Co., 1 McCart.
445.

207. A mandatox'y injunction will not
be ordered on a preliminary or interlocu-

I

tory motion, but only upon final hearing.
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and then only to execute the decree or I

jud^:nient of the court. Roqens Locomotive

Works V. E. R. R. Co., 5 C. E. Gr. 379.

See CoRPORATioxs, H 300, 301, Ease-
ment, 1 1)6, Equity, §g 1052, 1053, 1478.

(b) Service of injunction and
subpoena.

208. To ellcct a regular service of an
injvniction, the writ itself, luider the seal

of the court, must be shown to the party
against whom it issues, and a true copy
thereof delivered to him. Harlng v. Kaujff-

nian, 2 Beas. 397.

209. Personal service will be dispensed
with where the party is out of the state or

cannot be found. Ibid.

210. The modern practice is for the

covu't, by special order, to dispense with

personal service where the defendant
avoids the service of the writ, or other cir-

cumstances render such orcler necessary
or proper. Ibid.

211. Wliere the defendant and his wife

were non-residents, and the injunction was
served on the husband out of the state,

and proof was made that the wife could
not be found, an order was made that such
service should be deemed valid, at the
same time directing that a copy of such
order be served at the dwelling house of

the defendants. Ibid.

212. Rule 49 requires the injunction to

be served within ten days after the issuing

thereof, and a return of service made to

the court within twenty days after such
service. Lee v. Cargill, 2 Stock. 331. See
Equity, ^ 1011, 1012.

213. It is no ground for the dissolution
of an injunction, that the subprena could
not be served ; nor, that the injunction it-

self was served illegalh^ or without the
jurisdiction of the court. Corey v. Voor-

hies, 1 Gr. Ch. 5.

See Equity, U 1014, 1017.

(c) Effect.

214. An injunction should always be
plain and certain on the face of it. so that

the party may understand it without refer-

ence to the bill tiled. Richards v. West, 2

Gr. Ch. 45G. ; McKillopp v. Taylor, 10 C. E.

Gr. 139.

215. While a writ of injunction remains
in force, its commands must be implicitly

obeyed. The party enjoined is not at

liberty to speculate upon the intention, or

question the authority of the court. Ibid.

216. If, on inspection of the bill, the

injimction is found to be too broad, the

defendant is not to abridge it at his discre-

tion. His remedy is to apply for such
modification as is suited to the case

made in the bill. Ibid.

217. The defendants are personally re-

sponsible for its violation, in whatever
capacity, or with whatever view they act.

Quackenbush v. Van Riper, 2 Gr. Ch. 350.

21S. The court will not allow its jiroccss

to l)e disregarded or evaded on mere
technical grounds. Endicott v. Matkis,
1 Stock. 110.

219. That the injury complained of was
done before the service of the injunction,
and that the defendant's acts since the
service have done the complainant no fur-

ther injury, will not relieve the defendant
from the eifects of his violation of the
injunction, when such acts were intended
to make the injury complete, and the
obvious intention of the interdict was to

prohibit him from continuing the injury.

Thropp v. Field, 10 C. E. Gr. 166.

220. It is a violation of an injunction
restraining a defendant from disposing of
property, to deliver the property, though
sold previouslj' to the service of the in-

junction. Jewett v. Bowman, 12 C. E. Gr.
171.

221. An error of judgment in a mat-
ter, far from being apparent, is not such a
violation of an explicit order as ought to

subject a party to attachment. Neioark
Plank Road Co. v. Elmer, 1 Stock, 755,

Elmer, J.

222. After an injunction issued against J.

C, enjoining him from selling certain lands
which he lield in trust, he conveyed to

E. J. K., who Avas not a party to the in-

junction bill. The deed was set aside.

Hotcomb v. Coryell, 3 Stock. 549.

223. Notice of trial is a breach of an
injunction staving proceedings in an ac-

tion at law. Clark v. Wood, 2 Hal . Ch. 458.

224. Where, after an award was deter-

mined upon and reduced to writing, an
injunction was served upon the arbitra-

tors against signing and delivering it,

there was no impi'opriety in their signing
it in accordance with advice of counsel for

the party in whose favor the awaid was
made. TFf.s-< Jersey R. R. Co v. Thomas, 8
C. E. Gr. 431.

225. An injunction is not mandatory
which does not require the delivery of the

article according to the covenants of a
lease, but restrains the defendants from
permitting any others than the complain-
ant to take such article. Manhattan M'fg
Co. V. N. J. Stock Yard Co., 8 C. E. Gr. 162.

226. Although the enjoining and re-

straining was, by virtue of an injunction,

sued out and served before the passing of

the act, and although the defendant did

no act or thing, afterwards, to enforce the

injunction, yet his allowing it to remain
in force after the passing of the act, and
not dissolving it, was such a restraining

and enjoining as to bring him within the

words of the act of Feb. 25th, 1820. Gib-

bons v. Livingston, 1 Hal. 236.

227. The injunction issued by virtue or
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under the color of the laws of New York,
because it is those laws which create the
rio;ht upon which the power of issuing the
injunction was exercised. Ibid.

See Appeal, §§ 35-37, Arbitration, § 97,

Attorney, | 34, Contempt.

V. Dissolution.

(a) Grounds.

(1) Denial of equity of bill and sufficiency.

(i) By whom.

228. In general, an injunction will not
be dissolved unless all the defendants im-
plicated in the charge have answered.
Stoutenburgh v. Peck, 3 Gr. Ch. 446; Smith
V. Loomis, 1 Hal. Ch. 60; Adams v. Hud-
son Co. Bank, 2 Stock. 535.

229. It is the duty of the complainant
to take the requisite steps to compel an
answer from all the defendants, and if he
neglect to do so, the injunction may be
dissolved, though a part only of the de-
fendants have answered. Ibid.

230. If the defendant, upon whom rests

the gravamen of the cliarge, answers,
denying the whole equity of the bill as
against himself, the injunction will be dis-

solved, although the other defendants have
not answered. Ibid.; Vliet v. Loivmason,
1 Gr. Ch. 404; Gregory v. Stillwell, 2 Hal.
Ch. 51 ; Adams v. Yost, 2 Stock. 535.

231. Where the complainants have taken
the necessary steps to expedite their cause,
and procui-e the answer of all the defend-
ants, an injunction will not be dissolved
until the defendant upon whom the grava-
men of the charge rests, has answered

;

and if all the defendants are implicated in
the charge, not until all have answered.
Robinson v. Davis, 3 Stock. 302.

232. It would be contrary to the prac-
tice of this court to dissolve an injunction
in a case in which, while tlie answer of the
defendant, who has been restrained, denies
the equity of the bill, tbe answers of other
defendants, who are the parties most inter-

ested in the subject matter of the suit,

admit every material alletration on which
relief is claimed. Zabriskie v. Vreeland, 1

Beas. 179.

233. Where, on an application to dissolve
an injunction, it apjieared that the defend-
ants who had answered, denied the fraud
charged in the bill, but other defendants,
more deei:)ly interested in getting the in-

junction dissolved, reraained silent, the
court would not grant the motion. The
complainants were entitled to the answer

of the other defendants. Wisham v. Lip-
pincotf, 1 Stock. 353.

234. Where, on a bill for discovery and
account, and general relief against an
agent of the comiolainant and a third par-
ty, charging collusion between them, and
an attempt fraudulently to ol)tain prop-
erty of an estate held in trust by the com-
plainant, (an officer of the court, acting
under its control and direction,) an injunc-
tion was issued against the third l^arty,

restraining him from disposing of the
property sold to him by the agent, a mo-
tion to dissolve the injunction made on
such third party's answer was denied, on
the ground (among others) that the co-de-
fendant, the agent, had not answered.
Jew^tt V. Bowman, 12 C. E. Gr. 171.

235. Where two defendants are impli-
cated in the same charge, the court always
requires the answer of both before dissolv-

ing the injunction, without some special
reason to the contrary. Price v. Clevenger,

2 Gr. Ch. 207.

236. But such neglect or refusal by
any defendant not interested in the
gravamen of the charge, will not aflect the
rights of parties really interested. Ibid.

(ii) Mode and eflect.

237. W'here the facts upon which the
equity of the bill depends, are positively
denied by the answer, the injunction will

generallv be dissolved. Suffern v. Butler, 3

C. E. Gri: 220; Hatch v. Daniels, 1 Hal. Ch.
14; Washer v. Brown, 1 Hal. Ch. 81 ; Everly
V. Rice, 3 Gr. Ch. 553 ; Teasey v. Baker, 4 C.

E. Gr. 61 ; Morris Canal Co .v. Fagan, 3 C.

E. Gr. 215 ; Boston Franklinite Co. v. N. J.

Zinc Co., 2 Beas. 215, 217 ; Eaton v. Jenkins,

4 C. E. Gr. 362.

238. Provided the denial is uj^on the
knowledge of the defendant, but not
when the denial is of facts not within such
knowledge, but on information only. Hold-
vpge v. Gwynne, 3 C. E. Gr. 27 ; Eaton v.

Jenkins, 4 C. E. Gr. 362 ; Higbee v. C. and
A.R.R. Co., 4 C. E. Gr. 277 ; Boston Frank-
Unite Co. V. N. J.-Zinc Co., 2 Beas. 215, 218.

See Corporations, § 120.

239. It is not the mere denial of the
facts upon which the equity of the bill

rests, that amounts always to such a de-

nial of the equity as will entitle tbe defend-
ant to have an injunction dissolved. The
facts must be of a character to entitle the
denial of them to at least as much credit

as their affirmation by the complainant is

entitled to. If a fact is one Avithin the

knowledge of the complainant, and of

which the defendant has knowledge only
i from hearsay, and the equity of the bill

I

rests upon that fact, and the defendant

I

denies it upon his knowledge and be-
lief, the equity is not denied in the sense

which entitles the defendant to have the

injunction dissolved. Morris Canal Co. v.
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Jersei/ City, 3 Stock. 13 ; Shields v. Aiiidt, 3

Gr. Ch. 234 ; Irick v. Black, 2 C. E. Gr. 190.

See Equity, § 248.

240. Althuiiiili the equity of the bill i,s

not answered, if the continuation of the
injunction is a material injury to the de-

fendant, and its dis.solution is no present
injury to the complainant, or cannot pre-

judice his rights, the court may, in its dis-

cretion, dissolve the injunction. Bechtel v.

Carslake, 3 Stock. 244; McKibhin v. Brown,
1 McCart. 13, 22.

241. On bill for the specific performance
of an alleged agreement for the sale of

lands to the complainant, an injunction
was issued to i-estrain a subsequent pur-
chaser from proceeding in ejectment to

recover possession from the complainant.
The injunction may be dissolved, on the
answer of the defendant who is alleged to

have made the agreement to sell, denying
the agreement, and the answer of the

subsequent purchaser, denying any knowl-
edge, information or belief of such alleged

agreement. Rockwell v. Lawrence, 1 Hal.
Ch. 20.

242. An injunction staying proceedings
in ejectment was granted on a bill setting

up loss of title deeds. The answer denied
fully all knowledge of deeds alleged to

have been lost. Held, that the injunction
should be dissolved. Horner v. Jobs, 2

Beas. 19.

243. A mere formal or technical denial
of the charges of the bill is not, as of

coarse, sufficient to dissolve an injunction.
Ibid. ; Brown v. Fuller, 2 Beas. 271 ; Mer-
win V. Smith, 1 Gr. Ch. 182.

244. Where the bill was verified by the
affidavit of T. who swore that one S. " rep-

resented " to him, that he was authorized
" by the other creditors (including the de-

fendants), to effect a settlement, that T.

was induced by S., in behalf of the cred-

itors," &c., and the sworn answer of the

defendants deny that they personally in-

duced, or authorized any one to induce or

make representations in their behalf. Held,

that T.'s affidavit does not give the bill a
preponderance over the answer, which
is only verified by the usual oath of the
defendant, and is no ground of dissolution.

Keron v. Coon, 11 C. E. Gr. 26, 28.

245. The general rule is that where
the equity of the bill is completely an-
swered, the injunction will be dissolved.

Ibid.; Wooden v. Wooden, 2 Gr. Ch. 429;
Jones V. Shenvood, 2 Hal. Ch.210; Quack-
enbush v. Van Riper, Sax. 476 ; Maslerton

V. Barney, 3 Stock. 26; Scott v. Ames, 3
Stock. 26*1

; Marshman v. Conklin, 2 C. E.
Gr. 282; Fleischman v. Young, 1 Stock.

620; Moles v. O'Neill. 8 C. E. Gr. 207;
Thor}} v. Pettit, 1 C. E. Gr. 488 ; Everly v.

Pnce, 3 Gr. Ch. 553; Brewer- v. Day, 8 C.

E. Gr. 418 ; Cammack v. Johnson, 1 Gr.

Ch. 164.

246. When the answer fullv denies the

equity of the bill, and the affidavits an-
nexed are positive and explicit, and fully

sustain the denial, the injunction will be
dissolved, vuiless the court is of opinion
that the relief sought may be granted
on the final hearing. Liehstein v. Newark,
9 C. E. Gr. 200 ; Teasey v. Baker, 4 C. E. Gr.
61.

247. But. the rule is subject to excep-
tions. The motion is addressed to the
sound discretion of the court, which
should always be exercised with a proper
regard to well established rules, but not in

such slavish obedience to them as to de-
feat the ends of justice. Fleischman v.

Young, 1 Stock. 620; Scott v. Ames, 3 Stock.

261; Furman v. Clark. 3 Stock. 135; Green-
in \. Hoey, 1 Stock. 137; C. and A. R. R.
Co. X. Stewart, 3 C. E. Gr. 489 ; Cammack v.

Johnson, 1 Gr. Ch. 164; Carr v. Weld. 3 C.

E. Gr. 41 ; Murray v. Elston, 8 C. E. Gr.

127 ; Merwin v. Smith, 1 Gr. Ch. 182 ; Chris-

tie V. Griffing, 9 C. E. Gr. 76.

248. So, in a case, where, if the motion
prevailed, the cavise was virtually decided,
and the complainants would be deprived
of their only remedy, and the answers
showed circumstances enough for a well

founded belief that they did not give the
true character of the transaction ; although
they technically denied the equity of tlie

bill, the court would not dissolve the in-

junction. Ibid.

249. In making an exception to the gen-
eral rule, the court will be govered in some
degree by the consequences to follow upon
the dissolution, and by the conduct of
the complainant in prosecuting his suit.

Greenin v. Hoey, 1 Stock. 137.

250. When no irreparable mischief
can be done to the party by dissolving the

injunction, the court will not deny the

defendant the benefit of his answer. Ibid. ;

Cammack v. Johnson, 1 Gr. Ch. 164.

251. There must, however, be something
characteristic in the case to make it an
exception to the rule. If the answer
denies the equity of the bill, the injunc-

tion should be dissolved, unless the case

exhibits some strong feature which shows
there is sti'ong probability, at least, that

the ends of justice will be better an-

swered by its continuance. Furman v.

Clark, 3 Stock. 135.

252. A case to be considered an excep-

tion should be such, that a dissolution of

the injunction Avould amount either to

depriving the complainant of all relief, if

he finally succeeded in his cause, or sub-

ject him to some peculiar hardship,
while its continuance could be but a tem-

porary inconvenience only to the other

party. Scott v. Antes, 3 Stock. 261.

253. An injunction was obtained on the

ground that a conveyance of certain lots

had been fraudulently obtained from the

complainants by the defendants. The
equity of the bill was denied in the an-
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swer. and this denial was partly sustained
by the statements in the bill. It also ap-
peared that complainants had been aware
of the alleged fraud for a considerable
time before they exhibited their bill. Held,

that this case was not an exception to the
general rule, that an injunction will be
dissolved where the equity of a bill is an-

swered. Trustees of East Xeivark Co. v. Gil-

bert, 1 Beas. 78.

254. Where an action at law is com-
menced on a bond against which the
defence is set up that it had been obtained by
fraudulent misrepresentations, and on
a bill tiled in this court, and an injunction
granted to stay the suit at law, the answer
denies the equity of the bill, such a case,

generally, would form an exception to the
rule. Leigh v. Clark, 3 Stock. 110.

255. Where any of the matters charged
in the bill, and which are an essential part
of the complainant's equity which entitled

him to an injunction, remain unanswer-
ed, the injunction will not be dissolved on
the hearing upon bill and answer. Kv.hlw
Martin. 11 "C. £. Gr. 60; Vreeland v. X J.

Stone Co., 10 C. E. Gr. 140: Johnston v.

Corey, 10 C. E. Gr. 311 ; Scull v. Reeves, 2
Gr. Ch. 84 : Mencin v. Smith, 1 Gr. Ch. 182

;

Randall v. Morrell, 2 C. E. Gr. 343 ; Gihhy v.

Hall, 12 C. E. Gr. 282; Lines v. Spear, 4
Hal. Ch. 1,54.

256. Upon a bill for injunction to re-

strain proceedings at law upon a note and
sealed bill, alleged to have been given
when the maker was incompetent, and
also through undue influence, and also
alleging that there was a pretended con-
sideration of the conveyance or release of
some lands and asking a discovery of the
consideration, and the value thereof; de-
fendants answer that the consideration
of the note was the release of their inter-

est in some lands, but declined to state the
value of the lands, on the ground that the
release of the lands, and not their value,
was the consideration; and as to the bill,

that being imder seal, it needs no consid-
eration. Held, that the denial of the an-
swer was not full enough to entitle the
defendant to a dissolution, on motion to

dissolve. Shotwell v. Struhle, 6 C. E. Gr.
31.

257. Where parts of an answer are re-
sponsive to the complainant's bill, upon
matters within the knowledge of the de-
fendant, and fully deny the equity upon
which an injunction was based, it is no
reason for denying the motion to dissolve
that the answer in other respects is not a
full answer to the bill in other allegations,
and that some of the exceptions to the
answer are well taken. Mitchell \\ Mitchell,

5 C. E. Gr. 234.

258. When the answer admits the ma-
terial allegations upon which the equity
rif the complainant's bill rests, but sets up
new matter in avoidance, the injunction

will not be dissolved. Hufman v. Hum-
mer, 2 C. E. Gr. 263 ; Society, <i-e. v. Low, 2
C. E. Gr. 19, 26 : Buller v. Society, <t'c., 1

Beas. 264, 266, affirmed, 1 Beas. 498. 506
;

Morris Canal Co. v. Jersey City, 1 Beas. 227
;

Green v. Pallas, 1 Beas. 267 ; Armstronq v.

Potts. 8 C. E. Gr. 92; Vreeland v. N. J.

Stone Co., 10 C. E. Gr. 140; Johnston v.

Cbrey, 10 C. E. Gr. 311 ; Breuster v. Xeivark,
3 Stock. 114; Carson v. Co/(?Hia>j, 3 Stock.
106 ; Cornelius v. Post, 1 Stock. 196 ; West
Jersey R. R. v. Thomas, 6 C. E. Gr. 205

;

Holmes v. Jersey City, 2 Beas. 299, 302.
259. But this rule has its exceptions ; as

where the complainant, with full know-
ledge of the matter of defence upon which
the defendant relies, and which is the
substantial matter in controversy between
the parties, purposely keeps such matter
out of view in stating his case, in order to
deprive the defendant of the benefit of a
denial. Holmes v. Jersey City, 1 Beas. 299,
302.

260. As a general rule, where new mat-
ter is set up in avoidance of the complain-
ant's equity, the court will require it to be
proved before dissolving the injunction.
Breu-stfr v. Xeicark, 3 Stock. 114.

261. When a charge is not fully an-
swered, yet if the complainant does not
show himself entitled to claim the equity
growing out of that transaction, it will not
stand in the way of dissolving an injunc-
tion. Quackenbush v. Van Riper, Sax. 476.

262. In case of a bill for specific perform-
ance of an agreement for the sale of land
containing averments of a parol enlarge-
ment of the time of payment, possession,

and the erection of permanent improve-
ments, the injunction will be dissolved
upon the filing ofan answer denying those
averments. Gariss v. Gariss. 2 Beas. 320.

263. When an injunction lias been grant-

ed upon a bill filed merely for discovery
in aid of a defence at hnv, it will be dis-

solved as soon as the answer is perfected.

But the rule does not apply to a case
where the bill is filed for relief, and dis-

covery incidental to the granting thereof.

Henuood v. Jarvis, 12 C. E. Gr. 247.

264. An answer in which the denial is

made in such form as to leave it in doubt
whether the denial is of the fact alleged,

or only of the facts in the form and man-
ner and at the time alleged in the bill, is

evasive, and Avill not avail to dissolve an
injunction. McMahon v. O'Donnel, 5 C.

E. Gr. 306.

265. If some of the denials in an answer,
though direct, are, l)y reason of the man-
ner in which they are made, evasive, and
would not be sustained on exceptions, yet,

if other parts of the answer allege facts

responsive to the bill, and which are incon-

sistent with, and thus deny the material
allegations of the bill, such parts may be
taken in connection with the evasive
denials, and form a sufficient denial to
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entitle the defendant to a dissolution of
the injunction. Ibid.

266. The English rule has not been
adopted in this state, that exceptions to

an answer, undisposed of, are a bar to the
dissolution of an injunction upon the de-
nials of the answer. Mitchell v. Mitchell,

5 C. E. Gr. 234 ; Robert v. Hodr/es, 1 C. E.
Gr. 300 ; McGee v. Smith, 1 C. E. Gr. 463

;

Wyckoffv. Cochran, 3 Gr. Ch. 420.

267. When an injunction has been grant-
ed against the a.ssignee of the bond, at the
instance of the surety, to restrain the col-

lection of the bond out of the property of
the surety, and it appears that the assign-

ment was not made in the presence of the
assignee, or by her immediate action, but
through the intervention of her son and
agent, and the l)ill merely alleges that the
complainant believes and charges that
notice of the existence of the suretyship
was communicated to the agent al the
time of the assignment, the denial Ijy the
defendant of all knowledge, information,
or belief that such notice was communi-
cated to her agent, is a sufficient denial of
the equity of tlie bill to entitle the defend-
ant to a dissolution of the injunction.
Kaighn v. Fuller, 1 McCart. 419, affirmed,

2 McCart. 501.

268. The complainants were the undis-
puted owners of all the franklinite and
iron ores upon a certain tract when found
separate from the zinc, and they claimed
to own all the franklinite and iron ores,

whether they existed separate from the zinc
or not. The defendants were the undis-
puted owners of all the zinc and other ores
on the same premises, except franklinite

and iron ores, and claimed to own the
franklinite and iron ores when they did
not exist separate and distinct from zinc

ores. An injunction had been allowed
restraining the defendants from mining,
carrying away, or using any franklinite

or iron ore. It appeared that the ores or
minerals were found combined in such
varied proportions as to render it difficult

to decide which metal preponderated in

quantity or value in a given specimen, and
to render it difficult, if not impossible, to

mine either ore without at the same time
taking the other. Upon motion to dissolve

the injunction on the ground that the
Avhole equity of the bill was denied by the
answer. Held, that the dispute was not
about facts, but was a question of legal
construction, and the proper interpreta-

tion of the grants of the mining rights.

Boston Franklinite Co. v. N. J. Zinc Co., 2
Beas. 215.

269. Held, also, that the matters in con-
troversy were of such nature that they
could not be met and denied liy the
answer, so as to entitle the defendants to

a dissolution of the injunction, as of course

;

that they are questions which from the

nature of the controversy, and the magni-

tude of the interests at stake, ought not to
be decided except ujjon the final hearing.
Ibid.

See Contracts, ? 113, Cori'Oratioxs, ?

120, Equity, U 213, 235, 248, 468, 495, 894^
1479.

(2) Laches, fraud, &c.

270. Where an injunction has been
granted, the complainant nuist use due
diligence in the prosecution of his cause
or the injunction will be dissolved. Brorvn
V. Fuller, 2 Beas. 271, 274 ; Schalk v. Schmidt,
1 McCart. 268 ; Lee v. Cargill, 2 Stock. 331,
332 ; Hoagland v. Titus. 1 McCart. 81 ; Corey
V. Voorhies, 1 Gr. Ch. 5; Robinson v. Davis,
3 Stock. 303 ; Huffman v. Hummer. 2 C. E.
Gr. 264; Dodd \.' Flavell, 2 C. E. Gr. 255.

270a. If he fail to sue out a subpoena
the injunction will be dissolved. llid.

271. So, where the complainant for nine
months had taken no step to bring the
suit to a hearing. Held, that he had not
prosecuted with diligence. Greenin v. Hoey,
1 Stock. 137, 139.

272. Where the complainant omits to

have the subpoena served and returned at
the term to which it is made returnaljle,

the injunction will be dissolved. West v.

Smith, 1 Gr. Ch. 309.

273. When the complainant has been
tardy in his application, and the part}-

sought to be enjoined has made large ex-
penditures of money, with complainant's
knowledge, and without notice of his al-

leged rights, and the continuance of the
injunction would entail serious loss and
damage upon innocent parties, and public
inconvenience would result therefrom, and
the complainant has his remedy at law,
the injunction will be dissolved. Scanlan
V. Howe, 9 C. E. Gr, 273.

274. On an application to dissolve an in-

junction for want of due diligence on the
part of the complainant in not taking the
testimony and setting the cause down for

hearing, it is no answer to say that both
parties are actors, and that the defendant
might have entered a rule to close testi-

mony, taken his evidence, and brought the
cause on for hearing. Hoagland v. Titus, 1

McCart. 81.

275. When the bill was filed, on the 11th
of May, the defendant answered on the
2Sth of June, and the replication was filed

on the 13th of August, on a motion made
at the next October term, to dissolve the
injunction because complainant had not
taken his testimonj-, and brought the cause
to a hearing at that term, it was Held, that

no case had gone so far; and that to dis-

solve the injunction under the circumstan-
ces might operate as a surprise upon the
complainant by the application of a more
rigid rule than appears to have been adopt-

ed. Ibid.
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276. WTiere the complainant took no
proceedings in the suit for more than a
year and four months, the injunction was
dissolved. Hendrickson v Xorcross, 4 C. E.
Gr. 417. 419.

277. Where an injunction had been al-

lowed by a master, and the material mat-
ters in the affidavit inducing the making
of the order, were contradicted by the re-

cords of tliis court : the chancellor, on
motion, dissolved the injunction. Endi-
cott V. Maihis, 1 Stock. 110.

278. Where an injunction has been
obtained on a misrepresentation of

facts, it does not alter the ca-e whether
that misrepresentation was through inad-

vertence, misinformation, or otherwise.

Ibid.

279. Where an injunction was granted
contrary to the statute, the party is en-

titled to summary relief. He will not be
put to his motion to dissolve. Conover v.

Smith, 2 C. E. Gr. 49.

See Equity, || 469. 1052, 1053.

(.3) Want ofjurisdiction.

2S0. Where the defendant misrepre-
sented the amount of encumbrances
upon his property, and refused to pay to

the complainant the difference in value
according to their agreement for exchange,
there being no allegation that the defend-
ant was insolvent, or embarrassed, or un-
able to respond to any amount the court
might decree him to pay ; or that the
complainant had not an adequate reme-
dy on the covenants in the defendant's

deed to him. Held, that the injunction
must be dissolved. Mullen v. Jennings, 1
Stock. 192.

281. Where pew-holders obtained an
injunction to restrain the church author-
ities from pulling down the church and
using the materials in building a new
church on a different site. Held, that the
injunction must be dissolved on the ground
that there was a remedy at law, and that

the extent of the injury was not such as

to require an injunction. Van Horn v.

Ta/ma^/e, 4 Hal. Ch. 108.

282. The whole equity having been de-

nied, and the complainant having an
adequate remedy at law for the griev-

ances stated in the bill, if they exist, the
injunction was dissolved. Breiver v. Day, 8

C. E. Gr. 418.

See Equity, U 468, 469.

(b) Motion to dissolve.

(1) Notice of motion.

283. An injunction can be removed only

upon notice and motion to dissolve, in

accordance with the rule of the court.
Manhattan Mf'g Co. v. Van Keuren, 8 C. E,
Gr. 251.

284. When a motion is to be made to
dissolve an injunction for want of equity
in the bill, a general notice is sufficient.

But when the party seeks to set aside an
injunction as having been informally or
improperly issued, either because the facts

are not sworn to, or not sworn to before
competent authority, or because the money
has not been brought into court, or for any
special matter not touching the equity of
the case, the notice should set out the
grounds of the motion. Morris Canal Co.

V. Bartlett, 2 Gr. Ch. 9; Brown v. Winans,
3 Stock. 267.

See Equity, ? 14*39.

(2) Time of hearing and granting motion.

285. Where an injunction is granted ex

parte, the court will at any time hear a
motion to dissolve for want of equity,

unless for special cause. Morris Canal Co.

V. Biddle, 3 Gr. Ch. 222.

2S6. The motion should not be delayed
merely because the party or his counsel is

not ready for the argument. Ibid. 223.

287. It will be heard before answer filed.

Ibid. ; Woodhull v. Nenfie, 1 Gr. Ch. 409.

288. A motion to di-ssolve an injunction
restraining a suit at law will not be
granted before answer filed, on the ground
that the bill on the face of it shows no
equity, where a discovery is sought, or
where the bill alleges that the obligations

sued on at law were given without consid-

eration, and were fraudulently obtained,
and the affidavits annexed to the bill are
sufficient prima facie proof that fraud was
used in oV^taining them. Shoticell v. Smith,

5 C. E. Gr. 79.

(c) What may be considered.

289. The power of the court to construe
a written agreement upon a motion to

dissolve will not be exercised where the
ends of justice are more likely to be at-

tained by deferring the construction until

the final hearing. Morris Canal Co. v. 3Tat-

thieson, 2 C. E. Gr. 385.

290. Nor will the court determine points
of doubt or difficulty, upon which the
merits of the case may depend, but will

leave them for the final hearing when
the evidence is fully before the court.

Huffman v. Hummer, 2 C. E. Gr. 263; Van
Keuren v. Trenton Locamotive Co., 2 Beas.

302.

291. Where, upon a bill filed to compel
the performance of a contract for the con-

veyance of real estate, an injunction issued
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to prevent the del'eiulaut tVoiu (leiilint;

with the property duriui^ tlie pendency of

the suit, an objeetion that time i.s of the

essence of the contract, will not avail

the tlefenilant upon a motion to dissolve

the injunetion. Ibid.

292. The general rule is, that when an
injunction has been obtained upon the

complainant's attidavit alone, and upon
tiling the answer, a motion is made by the

defendant to dissolve the injvmction, aflB.-

davits cannot be read upon the argument
of the motion either in supjjort of the l)iil

or answer. Mcnvin v. Smith. 1 Gr. Ch.

182 ; EaUrn v. Jenkins, 4 C. E. Gr. 362.

293. But tliere are exceptions to this

rule.' In case of waste, allidavits are ad-

missible in support of the bill or answer.
Ibid.

294. But affidavits will not be admitted
in support of allegations contained in the

bill, and not expressly denied by the an-

swer. Ibid.

295. Where new mattei' is contained in

the answer, not responsive to the bill,

which is relied upon as a ground for set-

ting aside the injunction, the complainant
may read affidavits in contradiction of

such new matter. Ibid. ; Holmes v. Jersey

City, 2 Beas. 299, 302.

296. On the hearing of a motion to dis-

solve an injunction, upon the defendant's

answer to the bill, the charges in the bill

unless met by the answer, are to be taken
as true, and the allegations in the answer
are entitled to the same credit. Ibid.; Tain-

ter v. Mayor of Morrisfoum, 4 C. E. Gr. 46.

See Equity, | 1143.

297. On a motion to dissolve, argued
upon bill and answer, ex parte affidavits

taken on both sides, and copies of which
each served upon the other, are properly
used. Morris Canal Co. v. Matthieson, 2 C.

E. Gr. 385.

298. Affidavits to be read at the hearing,

may be taken under a special order of

the court. Eberhart v. Gilchrist. 3 Stock.

167, 171.

299. Where a motion is made to dissolve

an injunction upon the answer, affidavits

annexed to the answer can only be read
in reply to affidavits annexed to the bill.

Gariss v. Gariss, 2 Beas. 320.

300. On motion to dissolve an injunction,

affidavits, in support of the injunction, to

contradict matters in the answer alleged

to be irresponsive to the bill, cannot be

read, if the defendant's counsel disclaim

and waive reliance on any irresponsive

matter. Miller v. English, 2 Hal. Ch. 304.

301. On a motion to dissolve for want
of equity, or upon the answer, affidavits

cannot be read in opposition. When the

motion is based upon other grounds they
may. Broion v. Winans, 3 Stock. 267.

302. The court will look into exceptions
to an answer, merely to ascertain whether
they relate to the points of the bill upon

whicli tlie injunction rests. Robert v.

Hodges, 1 C. E. Gr. 300 ; Perkins v. Collins,

2 Gr. Ch. 483.

303. The court will hear the argument
upon the exceptions to the answer, and
upon the motion to dissolve the injunc-
tion, at the same time. Wyckoff'v. Coch-
ran, 3 Gr. Ch. 420.

304. An irregularity in the affidavit

upon Avhich an injunction is allowed, is

not waived by tiling an answer . and
moving to dissolve the injunction, if the
answer is not relied on in support of the
motion to dissolve. Perkins v. Collins, 2
Gr. Ch. 483.

305. A defect in the verification of
the charges in the bill, cannot be supplied
upon the hearing of a motion to dissolve

the injunction. Ibid.

306. On a notice of a motion to dissolve

an injunction given before answer filed,

an answer filed after the notice, though it

be filed ten days before the day fixed by
the notice for the hearing of the motion,
cannot be read in support of such motion.
Cattell V. Xekon, 3 Hal. Ch. 122.

307. The affidavit of a third party, an-
nexed to an answer, cannot be read upon
a motion to dissolve an injunction upon
the answer, where the complainant's affi-

davit alone is annexed to the bill. Mulock
v. 3Iiaock, 11 C. E. Gr. 462.

308. On motion on bill and notice for

an injunction and the appointment of a
receiver, the affidavit of the defendant
mav be read in opposition. Kean v. Colt,

1 Hal. Ch. 368.

309. On motion to dissolve an injunc-

tion, the separate answer of a co-defend-
ant, not included in the injunction, can-

not be regarded. Van Syckel v. Emery, 3

C. E. Gr. 387.

310. New matter, as ground of estoppel,

cannot avail upon the hearing of a motion
to dissolve an injunction, on bill and an-

swer. Ettenborough v. Bishop, 11 C. E. Gr.

262. See Equity, ^ 471.

311. If the defendant sets up new mat-
ter which, if true, constitutes beyond doubt
a good defence, he should have the ben-

efit of it iniless the complainant shows to

the court that the facts upon which it is

founded are controverted, or some reason
why it should not avail the defendant on
the motion. Holmes v. Jersey City, 1 Beas.

299, 302.

312. Where the defendant sets up a

release of a character to avoid all the com-
plainant's equity, if there is no controversj'

about the release, except as to its legal

operation, there can be no good reason

why the court should not, on a motion
to dissolve a preliminary injunction, de-

termine its 'legal construction and appli-

cation. Ibid.

See Corporations, ^ 300, Equity, U
956, 1143, 1169.
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(d) Reviving injunction and renewing
motion therefor.

313. Upon an appeal from an order of

the chancellor dissolving an injunction,

the court of appeals will usually revive

the injunction in the case of a pure in-

junction bill, when the whole matter in

controversy is the continuance of the in-

junction, and where consequently the

object of the suit would be unavoidably
defeated if the party were not tempora-
rily restrained by the order of this court.

Van Walkenhurgh v. Rahwny Bank, 4 Hal.
Ch. 725 ; Shotwell v.. Stmhle, 6 C. E. Gr. 31,

36.

314. Or, when it clearly appears that the

intervention of the power of this court is

necessary to prevent great and irreparable

mischief to the rights of the appellant.

Ibid.

315. After dissolution on answer and
argument, a replication was filed by the
complainant, testimony taken on both
sides, and the cause noticed for hearing

;

but the court refused to hear a motion for

renewing the injunction on the testimony.
France v. France, 4 Hal. Ch. 619.

316. The aspect of the case in*esented by
the original bill, upon which an injunction

was denied, not b^ing changed by the
amendments made thereto by leave of the

court, a new motion for an injunction was
denied. Sugar Refining Co. v. Jersey City,

11 C. E. Gr. 275 ; Horner v. Leeds, 2 Stock.
86.

See Appeal, §§ 35-37.

VI. COKTIXUANCE.

317. An injunction will not be dissolved

as of course, even upon a full denial of the
equity of the bill, if the court see good
reason for retaining it. Its dissolution

depends upon the sound discretion of the
court. Irick v. Black, 2 C. E. Gr. 190

;

Stofesbury v. Vail, 2 Beas. 390 ; Firmstone
v. Be Camp, 2 C. E. Gr. 2,02 ; Simon ads.

Toionsend, 12 C. E. Gr. 302 ; Carr v. Weld,

3 C. E. Gr. 41 ; Jewett v. Bringer, 12 C.

E. Gr. 271 ; Cregar v. Creamer, 12 C. E.
Gr. 281 ; Murray v. Elston, 8 C. E. Gr. 127.

See Fleischman v. Young, 1 Stock. 620,

623.

318. Unless in cases entirely free from,
doubt, the court of apjoeals will not inter-

fere with the order of the chancellor con-
tinuing an injunction until the final hear-

ing. Jersey City v. Morris Canal Co., 1
Beas. 545, affirming, S. C, 1 Beas. 227.

319. The questions involved in this case
being of great importance, and it being
manifestly the interest of both parties that
they should be deliberately heard and
finally decided, and the court being of
opinion that the case was not free li-oni

doubt. Held, that the order of the clian-

cellor refusing to dissolve the injunction
should be sustained. Ibid.

320. Where the olyect of the bill is to

compel the defendant to take a mortgage
for what he paid the purchaser at a
sherifi"'s sale, and the amount of his own
mortgage, an injunction to restrain pro-
ceedings to recover possession of the land
will not be retained until the hearing, if

the amount due defendant is large in pro-
portion to the value of the land, and the
responsibility of the complainant is com-
paratively limited. Clark v. Wood. 2 Hal.
Ch. 458.

'

321. That the continuance of the in-

junction will work a great injury to the
complainant, has great weight with the
court in the consideration of the question,
whether the injunction should be con-
tinued. Furman v. Clark, 3 Stock. 135.

322. On a motion to dissolve an injunc-
tion after answer filed, the court may, in

case of real doubt as to the equity of com-
plainant's bill, retain the injunction until

the final hearing, or drive the defendant
to a demurrer. McKibbin v. Brown, 1

McCart. 13.

.
323. On a bill to restrain one purchasing

a mortgage from a trustee from using and
misapplying the trust funds, although the
answer formally denied the facts, the in-

junction was continued till final hearing,
on the ground that the purchaser had
knowledge of circumstances which should
have excited his suspicion, and put
him upon inquiry. Bey v. Bey, S C. E. Gr.

88.

324. An injunction ought not to be con-
tinued where the statements to sustain it

are improbable. Fowler v. Roe, 3 Stock.

367.

325. Where a judgment had been partly

paid and the answer admitted such pay-
ments and did not deny that the defend-
ants intended to raise the whole amount
of the judgment, this makes the propriety
of the injunction apparent, and of con-
tinuing it until the 2)ayments are ascer-

tained and credited. Fcshire v. Bunn, 3
Stock. 101.

326. The complainants allege they are

in the enjoyment of a pier and appurte-
nances under the authority of law. The
defendants deny this, and endeavor to

show a superior right. Upon such a de-

nial, the court will not dissolve an injunc-

tion, esi)ecially where its continuance is

of no injury to the defendants, and it pro-

tects the complainants in the enjoyment
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of a right which the answer admits is of
importance to them, and which tliey liavc;

enjoyeil un(hsturl)ed for many years. Mor-
ris Canal Co. v. Ji-rsri/ Cili/, 3 fStock. 1.'!.

327. The eontinnanee of an injunction
must always rest in disi-retion, not arhi-

trary, hut controlled hy estal)lished rules.

The equity of the hill may he answered,
and yet the court will continue the injunc-
tion to the hearint^-, especially if the disso-

lution would work a greatex' injury than
a continuance. Chctioood v. Brittan, ] Gr.
Ch. 439.

328. The right of a party to an injunc-
tion, or to its continuance, cannot he pre-
judiced hy the mere fact that the case is

iieard upon the argument of the rule to

show cause why an injunction should not
issue on the complainant's motion, and
not on a motion to dissolve hy the defend-
ant. The latter in such case stands upon
the same ground, and with the same rights
as on a motion to dissolve. Society^ &c. v.

Loic, 2 C. E. Gr. 20.

329. It is not necessary to the contin-
uance of an injunction, that it should he
clear that the complainant will succeed at
the hearing. It is sutHcient if there is

ground for supposing that relief may be
given. Ha^'nian v. Hummer, 2 C. E. Gr.
2G3.

330. Notwithstanding the answer denies
the equity of the bill, yet where the de-
fendant, according to his own admission,
was the confidential agent for managing
the property of his aged mother, the com-
plainant, and the bill alleges gross fraud
and the abuse of such relation, bj' him in

procuring conveyances to himself, with
circumstances of a suspicious character,
the injunction will be retained to the hear-
ing. Mulock V. Midock, 11 C. E. Gr. 461.

331. An injunction will not be retained
which rests on an agreement, alleged to

have been lost, where the bill does not
state that any application for such agree-
ment has been made to the person with
whom it is stated to have been deposited,
and contains no averment that the contents
of the lost instrument can be proved, and
where the other party to such agreement
is deceased. Kent v. De Baun, 1 Beas.
220.

332. The answer not disavowing the
charge of the bill, the injunction should
be continued, and the complainants should
be protected by this court until the defend-
ants have established their right. C. R. R.
Co. V. Bunn, 3 Stock. 337.

333. So, where a dissolution would en-
able the defendant to place the property
which is the subject of the controversy
beyond the control of the court, and would
be tantamount to a denial of the relief

sought, the injunction will not be dissolved.

Hoagland v. Titm, 1 McCart. 81.

334. When the defendant in an injunc-
tion bill to restrain his proceeding to col-

41

lect a judgment recovered against the
complainants, has not answered a charge
of insolvency, and "a dissolution of tiie

injiniction miglit leave the complainants
without remedy, and compel them to l>ear

the burdens from wliich, in equity, they
shouki be relieved, the injunction will iTe

retained until the hearing. Jolmstonv. Co-
rey, IOC. E. Gr. 311.

335. Where the effect of the dissolution
of an injunction will be to permit the
defendants to proceed at law, to enforce
their claim against a fund in controversy,
and to compel the holders of the fund, in
order to protect themselves against loss
from conflicting claims, to seek the aid of
this court, the injunction will be retained.
Mosser v. Bequest Mining Co., 11 C. E. Gr.
200.

336. This court will not, ui the exercise
of its discretion, dissolve an injunction
upon bill and answer merely, where the
complainant's right is supported by evi-

dence before the court, or within its con-
trol, regularly taken in the cause, and on
which the complainant intends to rely, on
the final hearing. Christie v. GriMng, 9 C.

E. Gr. 76.

337. In this case the injunction was con-
tinued until the hearing, iniless in the
meantime, the question between the j^ar-

ties should have been determined at law
in favor of the defendants, in which case
the defendants had leave to renew the
motion to dissolve. Brittonx. Hill, 32 C.
E. Gr. 389.

338. An injunction issued to restrain the
defendant from in anywise interfering with
land claimed by the bill to have been dedi-
cated to public use, was continued to the
hearing, the defendants showing no
title to the property from any one in pos-
session, nor under those in whom the
title was vested. Trustees of School v. Gray,
12 C. E. Gr. 278.

339. Where the answer is not responsive
to the allegations of bill, the injunction
will be retained. Randall v. Morrell, 2 C.

E. Gr. 343.

339«. The whole matter of terms on
granting or continuing an injunction, is in

the discretion of the court. Henwood v.

Jarvis, 12 C. E. Gr. 247.

340. Where the question was, whether
the grant from the landowners under
whom the complainants claimed title, was
prior to a dedication to public use as a
street, and the complainants had been
more than twenty years in possession, the
injunction should be retained until the
hearing. C. and All. R. R. Co. v. A. C.

Pass. R. R. Co., 11 C. E. Gr. 69.

341. The right to the injunction which
issued on filing the bill depending upon
questions, some of which are new and
eminently proper to be decided by a court

of law, and are awaiting adjudication in

such tribunal, between the same parties,
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the motion to dissolve was refused. M.
and E. R. R. Co. v. Haskins, 11 C. E. Gr.

295.

INNS AND TAVERNS.

See Contracts, § 205, Equity, ^ 213, 248,

248a, 484.

VII. Perpetual Injunctions.

342. If facts exist which render it in-

equitable in tlie plaintiff at law to enforce

his judgment, and those facts could not
avail the defendant, either by reason of

the rigid rules of law, or by fraud or acci-

dent, or by reason of their not being
known to him in time for that purpose,
without any fraud or negligence on his

part, equity will restrain the plaintiff by
perpetual injunction from proceeding
upon Ills judgment, or will otherwise re-

lieve against it. Powers v. Butler, 3 Gr. Ch.

465.

343. A judgment creditor mesne between
articles of sale and a conveyance, will be
restrained by perpetual injunction from
enforcing his judgment against the lands.

Hoagland v. Latourette, 1 Gr. Ch. 254.

344. Where the complainant's pier had
been built uj^on land originally lying under
water, and an ordinance was passed direct-

ing a street to be extended over such pier,

under a claim of easement arising from a
dedication. Held, that such action would
cause irreparable damage to the com-
plainants, and that the proceedings of the
city authorities should be perpetually en-

joined. Morris Canal Co. v. Jersey City, 1

Beas. 253, case reversed, Id. 547.

345. Where an injunction protecting
the complainant in the enjoyment of an
artificial water course on the defendant's
farm, was dissolved upon the coming in of
the answer, because it appeared from the
pleadings that such aqueduct was not
necessary to the beneficial enjoyment of
the complainant's property, upon the final

hearing it was revived and made per-
petual, since the contrary appeared from
the evidence. Brakeley v. Sliari:), 2 Stock.

206, 210.

346. A bond given by a collector of in-

ternal revenue with sureties, conditioned
that the collector had accounted and would
account for all taxes collected, or to be
collected, is not binding on the sureties as

to collections previously made, and the
court granted a perpetual injunction
against proceeding on such bond, except
for the sums received by the collector

after its execution. Armstrong v. U. S.,

Pet. C. C. 46.

See Appeal, U 3, 4, Eminent Domain, ^

69, Equity, § 479.

1. There is nothing illegal in an agree-
ment to transfer a license to keep an inn,
although the license after its transfer will

be inoperative. Hoax/land ads. Hall, 9 Vr.
350.

2. In an action under the seventeenth
section [Rev. Laios, 284) [repealed], for
taking more than the legal rate for a
breakfast, the state of demand should set

out what the legal rate was, and what
the plaintiff paid. South v. Grant, 2 Hal.
26.

3. Section 26 [Rev. p. 490), does not pre-
vent a defendant from jjaying in liquor,

debts due, as where the defendant rented
a tavern of plaintiff and claimed as a set-

oft', sundry credits for liquors furnished
plaintiff. Clark v. Mershon, Pen. 70. See
Shuffv. Stilwell, 6 Hal. 282.

4. Pleading the act merely by its date,
is sufficient in justices coui't. Brinly v.

Wn,rts, Pen. 432.

5. Whether an account is for tavern
debts, is a question for the jury, on a mo-
tion to non-suit. Hepburn v. Gaston, Pen.
623; Potter v. Carman, Pen. 521.

6. Where the plaintift' in an action for

selling spiritous liquors by retail [Rev. p.

491, I 37), does not in his state of demand,
specify the time and place of the oft'ence,

he cannot recover. Kerr v. Harker, 2
Hal. 349.

7. The action for tbe recovery of such
penalty should be in debt, not case. Steel-

man V. Bolton, Pen. 321.

8. The penalties found by the jury
should be specified in their verdict, but
this is unnecessary where but one pen-
alty is sued for, and the verdict finds that

amount. Parke v. Adams, Pen. 675.

9. But if several penalties are sued for,

the verdict must specify which of them
are found to have been forfeited. Dixon v.

Freeman, Pen. Alio ; Bloodgood y . Vander-
veer, Pen. 928.

10. A judgment by confession for re-

tailing spirituous liquors without a license

was set aside, where there was no process,

demand, specific charges, or number of

penalties set out. Seeley v. Norris, Pen.
624.

11. If a statute imposes a penalty of ten

dollars, to be recovered in debt, a subse-

quent statute making the same oftense

indictable and the offender liable to a fine

of twenty dollars, repeals the former. Per-

rine v. Van Note, 1 South. 146; Buckallew

V. Ackerman, 3 Hal. 48.

12. Where a borough has authority to

grant licenses, it is no ground of exception
that the defendant does not set out a
county license. Woodruf v. State, 1

South. 344,346.

48.

See Crimes, ? 42, IV{h), Insurance, g
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INSOLVENCY.

I. Statutks.

II. Rights and Liabilities of Dkbtors.

III. Ckeditors.

IV. Assignees.

V. Discharge.

I. Statutes.

1. The insolvent law of New York dis-

charging the debt, is unconstitutional.
Oldens v. Hallef, 2 South. 4G6.

2. Insolvent laws are made for the relief

of those imprisoned for debt, and are
entirely distinct from bankrupt laws. In-

solvent laws are optional, while bankrupt
laws mav be compulsorv. Vanuxem v.

Hazlehurks, 1 South. 192, 195.

3. An insolvent debtor having been ar-

rested in Virginia, and being in custody
by virtue of a capias ad satisfaciendum, pe-
titioned for his discharge under the insol-

vent laws of that state, and executed and
delivered to the slierjft", by whom he was
held in custody, a deed for certain real

estate in New Jersey, described in his

schedule. Upon a bill filed in this court
to compel the execution of the trusts upon
which ihe said deed was executed. Held,
that a general assignment by a debtor, of all

his real and per.sonal property, under the
insolvent laws of Virginia, or of any other
state, can pass no title to real estate in

New Jersey. Hutcheson v. Peshine, 1 C. E.
Gr. 167. See Equity, ^ 479.

4. The deed to the sheriff, though abso-
lute upon its face, was merely ancillary
to the general assignment, burdened with
the same trusts, and designed to carry the
assignment into effect. Independent of
those trusts, and of the provisions of the
statutes of insolvency, the deed is without
consideration and void. Ibid.

See Assignment for Benefit of Credit-
ors, l{c), Bankruptcy, ?| 3, 5, Common
Law, § 12, Constitution, | 57.

II. Eights and Liabilities of Debtors.

5. Definition. Insolvency means a gen-
eral inability of a debtor to answer pecun-

iary engagements, and it does not follow
that he is not in.solvent because he may
ultimately have a surplus after winding up
liis affairs. A a/. Bank of Metropolis v.

Sprague, (> C. E. (Jr. 5.30, 53S.
6. A judgment confessed by a party on

the eve of insolvency, without any view "or

expectation of obtaining aid to enable him
to continue his business, affords strong
evidence that it was done in contemplation
of insolvency, and with the view of pre-
ferring creditors. Stratton v. Allen, 1 C. E.
Gr. 229.

7. Jurisdiction. Giving a bond after
arrest and omitting to deliver to the offi-

cer arresting him an inventory, ifcc, is

not such a compliance with the statute
{Rev., p. 497, ? 2,) as will authorize the
court to hear the debtor's application.
Davis V. Hendiickson, 3 Gr. 481.

8. In order to give the court jurisdiction,
the debtor, at the time of giving bond,
should be under arrest or held in cus-
tody. Bond V. Cox, 1 Vr. 381.

9. One Avho has been arrested on a ca.
res. and permitted by sheriff to go at large,
is not " in confinement for debt " within
the meaning of the insolvent law. Brush
v. Ware, 1 Hal. 404.

10. If the debtor surrenders himself or
ha.s been surrendered in discharge of his
bail, the surrender must have been a legal
one. Huhhizer v. Kocker, Spen. 390.

11. And such surrender must be made
befoi'O the delivery of the insolvent bond
to the officer. Ibid.

12. Bail are entitled to relief when the
surrender of the principal is made impos-
sible by act of law, where the plaintiff
loses nothing by the omission of any act
which it is in the power of the bail to
perform. Steelman v. Mattix, 9 Vr. 247.

13. Whether relief will be granted by
bringing up the principal on luibeas corpus,
or by extending the time for surrender, or
by granting a discharge on motion, will
depend upon the facf, whether the one
mode will be more beneficial to the plain-
tiff than the other. Ibid.

14. The defendant M., gave bond under
the insolvent laws, conditioned that he
would surrender himself to the sheriff of
Atlantic county if his discharge as an in-

solvent was refused. At the time his dis-

charge was refused, he was in the county
jail of said county, prior to his removal to
the state prison, to which he had been
sentenced for crime. Held, that this did
not excuse an actual surrender of M. to
the sheriff. He could have said to the
sheriff that he put himself into his custody
•according to the condition of the insolvent
bond, and this would have enabled the
sheriff to re-take him after he had been
liberated from incarceration on the crimi-
nal charge. Ibid.

15. If before the return day of tlie writ,

the debtor has surrendered himself to the
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sheriff, in discharge of his bail bond, he
is regarded as in custody. Dalbey v. Low-
enstehi, 5 Vr. 465.

16. Formerly the debtor could not apply,

after actual confinement on execution.

Eayre v. FmH, 3 Hal. 359.

17. Petition. Where an application is

made for the benefit of the insolvent laws,

no form of petition is prescribed by law.

It will be sufficient if it show that the

petitioner is so under arrest as to be enti-

tled to a discharge, and to give the court
jurisdiction. Van Waggoner v. Coe, 1

Dutch. 197.

18. The petition of an applicant for the
benefit of the insolvent laws, setting forth

that he was arrested by virtue of a ca. res.

at the suit of the plaintiff, and being ar-

rested^ he entered into bond to apply, &c.,

is sufficient. It need not appear on the

face of the petition, that an inventory of

his property was delivered with the bond
to the officer. Stagg v. Austin, 3 Harr.
82.

19. The petition need not state that the

applicant resided in this state three
months before his ai-rest, although requi-

site under the act. Ibid.

20. To entitle a debtor to the benefit of

the insolvent laws, it is not necessary that

he should be a resident in the state at the

time of his imprisonment; the only pro-

vision on that subject is in the act of 1837,

which excludes from the benefit of the

act of 1830 all persons who have not re-

sided in the state at least three months
before their arrest. Hogan v. Hutton, S^jen.

82.

21. If an insolvent debtor, in his peti-

tion, or upon the exhibit made by him
on the hearing, puts down a creditor with-

out naming the sum due him, but sets it

down, as unknown to him, or in dis-

pute, it is no ground for dismissing his

application. Le ChevalUer v. Hamillun, 3

Harr. 260.

22. The court of common pleas refused

to discharge a petitioner for the benefit of

the insolvent laws, because in the adver-
tisement of his application the Avord
" Junior " had been omitted from his

name. Held, that there is no remedy for

the petitioner, but to make his application

de novo. Blauchard's Case, 3 Gr. 478.

23. Bond. The act authorizes the officer

arresting the defendant upon a capias, to

take a bond in double the sum sworn to

and endorsed on the writ, and not in

double the sum for Avhich the writ was
issued. Stephens v . Tucker, 2 Gr. 600.

24. The omission of the words "in all

things comply with the requirements of

the said insolvent laws," in the condition

of the bond, is error, and fatal to a dis-

charge obtained under the act. Broiuning

v. Cooper, 3 Harr. 196.

25. Even if our insolvent laws are sus-

pended by the bankrupt act, a bond given

under the law is obligatorv. Steelman v.

Mattix, 7 Vr. 344.

26. An applicant for the benefit of the
insolvent laws who is refused a discharge
on the ground that his bonds are insuffi-

cient, may immediately after such refusal

surrender himself to the sheriff, give new
bonds, and make another application for

his discharge. Race v. Dehart, 4 Zab. 37.

27. It is not necessary that the inven-
tory given by a debtor on discharge from
custody, together with his bonds, should
be dated or sworn to at the time of his

discharge; it is sufficient if he deliver the
old inventory. Ibid. Ivfra, § 40.

28. A bond given by an insolvent debtor
is forfeited, if the court at the hearing fixil

to discharge him by being equally divid-
ed, unless he surrenders himself imme-
diately to the sheriff, or obtains a continu-
ance of his application for further hearing.
Voorhees v. Thorn, 1 Zab. 77.

29. A failure to discharge, submitted to

by the applicant, is equivalent to a refusal
to discharge, and no order to remand is

necessary. Ibid.

30. While unreversed, a wrongful refu-
sal by the court to discharge will forfeit the
bond if the debtor do not surrender himself;
and a dischiirge on a subsequent api^lica-

tion is no defence in an action on that
bond. Ibid.

31. The applicant may prove by his
own oath, that he has been arrested, and
has given the bond required by the stat-

ute. Hamilton v. ChevalUer, 3 Harr. 433.

32. A debtor under bond, usually called

an insolvent bond, need not surrender,
and be placed in close confinement before

the filing of on undertaking by a creditor.

Until the court of common pleas, for some
reason, make a final decision in the mat-
ter, the debtor is not bound to surrender
himself into custody. Doremus v. Bush, 1

Vr. 85.

33. Damages on such bond may be as-
sessed by the court. Rogers v. Brundred,
1 Harr. 159.

34. Mode of entering judgment there-

on. Griggs v. Drake, 1 Zab. 169.

35. If an insolvent debtor intentional-
ly or fraudulently omits to give notice

to any one or more of his creditors I'esid-

ing in this state, he has not in all things

complied w-ith the requirements of the act.

Proof of such notice is preliminary, and
indispensable, and lies at the foundation
of the proceeding. Berry v. Arthur, 1 Gr.

308. See Infra, I 62.

36. An insolvent debtor is not called

upon to make his assignment, until, so

far as respects his own acts, his title to a
discharge is settled. Ibid.

37. The debtor must prove that he is

either in actual or constructive confine-
ment, and may be interrogated as to his

arrest, inventory and bond, and al-

though his answers are not conclusive,
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yet, if uncontradicted, they will be prima
facie sufficiont evidence. Hamilton v. Che-
vallier, o Ilarr. 4o3, 4o-i.

38. Waiver of bail may be entered
upon a sherilVs rt'turn to a cajoias, that

the defendant gave bond, itc. Cheater v.

Chester, 1 Harr. 270.

See Bail, ? 23, Bills and Notes, § 35,

Certioraki, I 76, Escape, |§ 5-7, Evi-
dence, 'i 728, Execution, || 79, 80.

III. Creditors.

39. On an application for the bcnetit of
the in-^iolvent laws, creditors may examine
witnesses or offer evidence on the subject
of the arrest of the debtor. Bond v. Cox,

1 Vr. 381.

40. Opposing creditors, or their counsel,
have a right to propound interrogatories
to the debtor in respect to his giving an
inventory to the officer who arrested
him, and it is the duty of the court to

allow all interrogatories that are legal and
pertinent. Ibid. See Supra, I 27.

41. Interrogatories need not necessarily
be in writing. State v. Ludlow, 2 South.
772.

42. Creditors must lile their plea within
twenty days [Rev p. 500, | 14), in calcula-

ting which, one of the days on which the
declaration and plea are filed, is excluded,
and the other included. State v. Jackson,

1 South. 323.

43. Where the debtor filed two decla-
rations, and was discharged for want of

a plea, the discharge was set aside, for

the creditor was not bound to file a plea.

Stephens v. Tucker, 2 Gr. 600.

44. The court may from time to time,

postpone the hearing of the application,

for reasons of which they are the proper
judges. Stagg v. Austin, 3 Harr. 82.

45. But not to the next term. Thomas's
Case, 1 Harr. 272.

46. The court ought to receive evidence
of non-compliance, and not rest on pre-
sumption of regularity of the applicant's

proceedings. Davis v. Hendrickson, 3 Gr.

481.

46a On a trial between a debtor and op-
posing creditor, the preliminary pro-
ceedings are sufficient to warrant a ver-

dict and judgment in favor of the debtor,

unless opposed bv adverse evidence. Brown
V. Wright, 1 Gr. 240.

47. The creditors may require the debt-

or's examination to be reduced to writ-
ing. Hamilton v. Chevallier, 3 Harr. 433,

434.

48. On the trial of an issue between an
insolvent debtor and his opposing creditor,

the creditor may prove that the debtor has

been oH', and beyond the pi'ison lim-
its. Smirk v. Opdyr-ke, 7 Hal. 347.

49. The inquiry on the trial of the i.^suc,

is not restricted to the truth, homslv,
and fairness, or otherwise, of the surren-
der and disclosure of the insolvent's

estate and circumstances, but extends
also to his conforming with the provisions
of the act. Ihid. ; Berry v. Arthur, 1 Gr.

308.

50. That part of the act wliich requires
the debtor's conduct to be fair, upright
and just, must be restricted to his conduct
in making his account and inventory,
and in delivering to his creditors all his

estate, and does not ajipl^' to the conduct
of the debtor in contracting his debt.
Reford v. Cramer, 1 Vr. 250.

51. An insolvent debtor who has been
remanded, and who joined issue with
his creditor upon the fairness of his sur-

render, cannot have a judgment entered
in his ftivor by default of the creditor to

appear against him, l>ut must go on and
l^rove his case to the jury and obtain their

verdict. Williamson v. Booram, 5 Hal. 351.

52. The w-eekly sum required to be paid

by the dissatisfied creditor, to the insol-

vent debtor, must be paid on fixed days,

which days can in no instance, be more
than one week asunder. State v. Stiles, 7

Hal. 296.

53. The argument of a certiorari in an
insolvent case, was directed to be set down
on the list. Anonymoxis, 2 Harr. 24.

54. A mandamus to compel the common
.

pleas to hear an application was refused,

where they had rejected it because the

notice to a creditor had been left at his

store instead of at his residence. Thomas's

Case, 1 Harr. 272.

55. So, where a second application was
rejected because there had been no new
arrest. Ibid.

See Assignment for Benefit of Credit-

ors, I 59, Certiorari, § 114,

IV. Assignees.

56. Under an assignment made by an
insolvent debtor, all his estate passes,

without reference to the manner in which
in which it was acquired. Whatever rights

in the property of his wife, he may have
acquired by virtue of his marriage, will

pass to the assignee. Outcalt v. Van Win-

kle, 1 Gr. Ch. 513.

57. Persons holding premises under an
assignment made by an insolvent debtor,

or by virtue of a conveyance from the

assignee, will hold subject to a vendor's
lien, thongh without notice of the encum-
brance. Vandoren v. Todd, 2 Gr. Ch. 397.
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57rt. An assignment by opei'ation of law
passes the rights of an insolvent in the
same plight and condition that he possess-
ed them. Ibid.

58. Surplus money due to a mortga-
gor, who has made an assignment and
been discharged, must he paid to his as-

signee. Clark V. Smith, Sax. 121.

59. On general principles, the assignee
of an insolvent delator is hound to pay all

debts due and owing by the insolvent, up
to the time of his making application for

a discharge. Prickett v. Xewbolcl, Sax. 571.

60. The complainant is to distribute
among the creditors according to the pro-
visions of the insolvent act, and in so doing
the sums found due to the former as-

signees at the date of the first assignment,
are to be taken as the sums actually due,
up to that time, without further examina-
tion. Such computation is to be considered
as settled; but as to any claims not i^re-

viously adjusted, they are to stand in the
same situation as other creditors. Ibid.

61. The assignee's sale of the real estate
of an insolvent debtor must be at pub-
lic auction, and must be advertised as
required in case of sales by sherifis and
other officers. Den. Sloan y.Apqar, 4 Zab.
608.

^

See Ejectment, | G2, Evidence, § 390, In-
terest, I 18.

Y. Discharge.

62. The court of common pleas will be
warranted in granting the discharge of an
insolvent debtor, notwithstanding he has
omitted to give notice of his application
to one or more of his creditors residing in
the state, if the t)mission has arisen from
necessity or accident. Hogan v. Hatton,
Spen. 82. Supra, § 35.

63. The court of common pleas is to
judge of the sufficiency of the reasons
offered to excuse the omission. Ibid.
64 Nor is the debtor bound to notify

his creditors of the time and place of the
meeting of the court. Jay v. Slack, 1
South. 77.

65. If he produces the record of his dis-
charge, the presumption is that they
were notified Ibid.

66. The debtor need not give notice to
his opposing creditor of his "application to
three judges to be discharged for neglect
on the part of the creditor to pav his
weekly allowance. State v. Stiles, i Hal.
296.

67. Though three judges meet, at the
request of the debtor, on the 31st of July,
and receive proof of the failure of the
weekly allowance, take an assignment
from him and then execute an instru-

ment under their hands and seals, reciting
what was done, and declaring him to be
an insolvent debtor, according to the seve-
ral acts of the state of Xew Jersey, inas-
much as this instrument contains no
order for the discharge of the debtor, the
judges may meet again on the next day,
and reciting in another instrument what
had been done on the day previous, may
add thereto an order for the discharge
of the debtor from imprisonment. Ibid.

68. 3Iandamvs will not be allowed to re-

quire the court of common pleas to dis-

charge an insolvent delator because a dis-

satisfied creditor fails to pay the weekly
sum for his support. Tlie proper remedy
to review an order refusing the discharge
is a writ of certiorari. State, Ricardo v.

Common Pleas of Passaic, 9 Yr. 182. See
Certiorari. ? 14.

69. A debtor is entitled to a general
discharge from all debts under the insol-

vent laws, although arrested under the act
of Feln-uary 19th, 1830. The discharge is the
same, Avhatever mode of applving is legallv

pursued. State \. Giberson, 2 Gr.SSS.
70. A conveyance to his wife, by a

debtor, when indebted, is not ^^er se fraudu-
lent and void

;
yet, if not made bona

fide and for the benefit of the wife, but with
a fraudulent intent, it comes within the
provision of the fifteenth section of the in-

solvent act, and is a good bar to the de-

fendant's discharge. Reford v. Cramer, 1

Vr. 250.

71. Where the debtor gave bond, and
applied imder the act of 1830, and swore
that he was a prisoner in actual confine-

ment, and had not been oft' the limits since

he had made the application, and the order

of discharge proceeded upon the grounds
that he was a prisoner in actual confine-

ment, his discharge will be set aside. The
record is incongruous, inconsistent, and
contradictorv. Stephens v. Tucker, 2 Gr.

600.

72. A discharge as an insolvent debtor,

in one county, of a person who, under ar-

rest, had given bond in that and also in

another county, conditioned to apply for

such discharge,was adjudged to be a release
! by act of law, from the performance oi

the condition of the bond, in the other

county. Skillman v. Baker. 3 Harr. 134.

73. If a person while applying for the

benefit of the insolvent laws and pre-

vious to his liberation, has a judgment
rendered against him for a del)t contracted
previous to his confinement, and after his

discharge as an insolvent debtor, is ar-

rested by virtue of an execution issued

upon that judgment, and committed to

gaol—such arrest and confinement is un-
lawful. State V. Ward, 3 Hal. 120.

74. If the law is repealed after the
I insolvent applies, and he is afterwards
discharged, such discharge is void. State

j
V. Shinn, 2 South. 553.
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75. Simply showing a dischnrp:e to an I

officer, is not a suHicient jiistificiiliuii for

his neglect to arrest the delttor on exeeu-

tion issued on a jiulginent recovered l)e-

fore his discharge. Mills v. Sleght, 2 South.
565

7G. A ju.stice cannot enter a judgment
ugainst the goods of a debtor after his

discharge. It .sliould he against him, to

he made of his goods onlv. Miller v. Tut-

ile, 2 South. 810.

77. Query. Whether he has any jurisdic-

tion in such case. Ibid.

78. It is no answer to a plea of the stat- \

ute of limitations tliat the defendant has
'

been discharged under the insolvent law. i

Scoit V. Stackhoimj, 1 Hal. 431. See Bruce i

v. Fluqg, 1 Dutch. 219, 224; Evans v. Huf-
'

man, 1 Hal. Ch. 854.
\

79. An insolvent's discharge is no bar to
|

iin action on a promissory note, brought by
A surety thereon who has paid it. Faxon
V. Raster, G Hal 410. I

80. A discharge will not release a debtor
froni paying the costs of a former action.

'

Anonymous, 1 Harr. 415.

81. To a sdre facias brouglit to revive a

judgment rendered by default, the defend-

ant may, for the protection of his person,

plead specially a discharge as an insolvent

debtor obtained on the same day that the
judgment by default, in the original action,

was rendered against him. Lloyd v. Ford,

7 Hal. 151.

82. In an action for a debt contracted
previous thereto, if a defendant neglects

to plead his discharge, and sutlers the

regular time for pleading the same to

elapse, under a mistaken idea of the

law, the court will not permit him after-

Avards to withdraw- a relicta given by him
at the circuit, in order to yjlead such dis-

charge. Ackerman ads. Van Houten, 5
Hal. 332. >

83. A discharge under the insolvent law
of New York, is a bar to an action for a

prior debt, contracted by parties residing

in Pennsylvania. H(dp v. Ross, Pen. 807,

overruled, Wood v. Malin, 5 Hal. 20S.

84. Where a person contracts a deljt in

Pennsylvania, for which he is sued in this

state, and during the pendency of the suit

here, goes to Pennsylvania, and, being

arrested by other creditors there, takes

the benefit of the insolvent laws of that

state, this court will order an exoneretiir

to be entered on the bail piece in the

suit pending here. Rouiand v. Stevenson, 1

Hal. 149, overruled, Wood v. Malin, 5 Hal.

:208.

85. A discharge obtained in Pennsvl-

vania does not affect a debt contracted in

Marvland. Vanuxem v. Hazelh ursts. 1 South.
192.'

See AcTioy, § 70, Arrest, § 54, Courts, §

57, Error, § 74, Excepi-ioss, | 6. Execu-
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I. Life and Accident Insurance.

1. In an action on a policy of insurance

on the life of another, it is not necessary

for the plaintiff' to show that he had an

interest in such life. Trenton Mutual Ins.

Co. V. Johnson, 4 Zab. 576 ; Martin v.

Franklin Ins. Co., 9 Vr. 140, 141.

2. Wagers on indiff'erent questions are

not prohibited bv the laws of this state.

Ibid.

3. By the law of New Jersey, a life in-

surance policy was not prohibited as a

w-ager policy,' or condemned by general

principles of expediency and morality.

Before the statutory enactments with re-

gard to such policies (Rev. p. 640, | 20),

they were held to be not contracts to in-

demnify against loss, but to pay a given

sum upon the happening of a given event.

De Rouge v. Elliott, 8 C E. Gr. 486.

4. Where a policy of life insurance is

issued in good faith,'at fair and customary
rates, as part of an operation wherein a
loan to the policy holder is the other

part, the legality of the loan cannot be

questioned, though it was dependent on

the taking out of the policy. The trans-

action must be judged by the criterion of

good or bad faith. Homeopathic Life Ins.

Co. v. Crane, 10 C. E. Gr. 418, affirmed, 12

C. E. Gr. 4S4. See Washinqion Life Ins. Co.

V. Faterson Manf. Co., 10 C. E. Gr. 160.

5. Where it is stipulated in a policy of

life insurance, that a certain sum .shall be

paid at the time of the delivery of the pol-

icy, and a like sum paid quarterly there-

atter, in each and every year, always in

advance, and in case the party procnring

the policy shall not pay the quarterly pre-

miums on or before the several days speci-

, tied for payment of the same, the policy
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to be void, and all payments and profits

which may have accrued shall he forfeited

to the company, tlie party is hound to a

strict performance of the conditions of the

policy, unless such performance is legally

modified by them. Catoir v. American Life

Ins. Co., 4 Vr. 487.

0. The delay of payment for twenty-

three days beyond the time when a pre-

mium became due, works a forfeiture of

the policy, unless the party claiming the

benefit of it shows that the company had
legally waived or dispensed with the pay-

ment when it became due. Ibid.^
7. A stipulation in a policy of life insur-

ance, that the insurance shall be void if

the annual premiums be not paid at the

time designated, does not apply to a con-

tingency occasioned by the act of God,
or of the laAV, rendering such payment im-
possible. Hillyard v. Mutual Benefit Life

Ins. Co., 6 Vr. 415, 8 Vr. 444. Contra,
New York Life Ins. Co. v. Statham, U. S.

Sup. Ct.. Oct., 1876, Clifford and Hunt, Jus-

tices, dissenting.

8. The effect of a war between the gov-

ernments of the assurer and assured, is to

excuse the non-payment of such pre-

miums on the contract days. Urid.

9. Such war will have no effect on the

continued existence of such life policy.

Ibid.

10. A policy of life insurance, issued

before the war, by a corporation in this

state, for the benefit of parties in Virginia,

whei-e premiums had previously been
paid, is not dissolved or forfeited for the

mere non-payment of a premiun) falling

due during the war, and where the pay-
ment, with proper interest, was promptly
tendered at its termination. The pay-
ment had become impossible by the act

or force of the law, and, for that reason,

was suspended, and excused for the time
being. Ibid.

11. A condition for the payment of the

premium on a life policy after the first one
is sui generis, and not of the nature of a

condition precedent to the vesting of a
right, and is subject to be suspended, the

same as clauses for performance in any
other contract. Ibid.

12. A policy of insurance was taken by
a wife on the life of her husband, in favor

of and made payable to her children.

After the payment of several premiums,
she assigned this policy in payment of a
debt of luu- husband, and thereupon the
assignee paid several successive premiums.
After the death of the husband the chil-

dren filed their bill claiming the whole sum
insured. Held, that they were entitled

only to the value of the policy at the time
of its assignment, on the ground that the
gift from the mother to them was executed
only to that extent. Landrum v. Knoivles,

7 C. E. Gr. 594.

13. An assignment executed by the

husband and wife, of a policy of insurance
on the life of the husband in favor of the
wife, and given as collateral security for

the husljand's indebtedness then existing,

is a valid assignment. De Ronge v. Elliott,

8 C. E. Gr. 486. [Rev. p. 640, §22].
14. That the fund created by a policy of

insurance on the life of a husband, for the
benefit of the wife, was created for the ])ar-

ticular purpose of providing for thewidow
and family of the insured at his death,
does not invalidate an assignment of such
policy, made to secure the husband's in-

debtedness. The general act in respect to
such policies did not intend to restrict them
to that particular purpose, and expressly
exempts them from the claims of the hus-
band's creditors, only when the annual pre-
mium does n-ot exceed $100. Ibid. [Re-
pealed as to amount of premium, P. L.

1871, p. 25]. See Husband and Wife, §

115.

15. Where assumpsit was brought on a
sealed policy, and no injury to defendants
is shown therel)y, it is amendable witliin

the 138th section of the Practice Act.

American Popular Life Ins. Co. v. Day, July,

1876, Court of Errors'.

Ida. Representations or statements made
by the assured in an application, do not
become warranties or conditions, unless

incorporated in the policy, or therein ex-

pressly referred to as such. Ibid. Infra,

V20.
16. The habitual use of intoxicating

liquors after the policy is issued, will not

vitiate it, there being no proof of the ex-

istence of such habit before that time.

Ibid.

16a. To rebut ;iny presumi)tion of wil-

ful misrepresentation as to hereditary
disease, the executor may prove that an
uncle of the deceased was reputed in the
family to have died from an accidental

injui-y, when the assured was a child.

Ibid.

166. Where the company, at its own
request, was referred by the executor to

two persons as disinterested acquaintances

of the assured, " for information to enable

them to judge of the identity of the person,

the justness of the claim, &c.," the execu-
tor will not be bound by their statements

as to the habits of the deceased, or any
statements other than those connected
with theproof of the death of the .assured.

Ibid.

17. An accident policy provided that
" the insured is required to use all due
diligence for his personal safety and pro-

tection." Held, that the tact that the as-

sured was killed by falling from the second
story of a barn which he was having built,

(caused by the breaking of a joist having

a secret defect), did not conclusively show
a breach of this stipulation, but was prop-

erly left to the jury. Stone v. United States

Casualty Co., 5 Vr. 371.
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18. The policy also provided Miat it

should 1)0 void it' the assnii'd without no-
tice, changed his occupation to a more
hazardous one. Held, that the terms
" changing his occupation " meant engag-
ing in another, as a usual business. Ibid.

19. Another condition was that " policy
holders insured under the preferred class

Avi'U not he entitled to recover for injuries

received in any employment, or by any ex-
posure either more hazardous in itself, or
classilied by the company as nu)re hazard-
ous than the occupations named in the
])referred class." Held, not to apply to a
single act, but to the ordinary employ-
ment of the assured. Ibid.

20. Where the above stipulations were
in a prefix to the conditions endorsed on
the policy. Held, that they were not cov-
ered by a reference to "all the provisions,

conditions, limitations and exceptions
herein contained or referred to," such pre-

fix not being direc^tly referred to in the
body of the policy. Ibid. Supra, I 16a.

See Estoppel, ?g 137, 138, Evidence, §

218. Infra, | 43.

II. Fire Insurance.

(a) What interests are insurable.

21. Where a mortgage is held as col-
lateral security for the payment of a
debt, the holder of such mortgage has an
insurable interest in the property covered
by the mortgage to the amount of his

claim upon the propertv. Insurance Co.

V. Woodruff] 2 Dutch. 541.

22. If a party insures ns owner, property
in which he has only a qualified inter-
est, the insurance will be valid, unless at

the time of effecting the insurance the
insured used some artifice, or made fraudu-
lent representations that misled the insurer

and prevented inquiry as to ownership.
The mere fact of the insured not disclos-

ing his ownership at the lime of effecting

the insurance will not avoid the policv.

Ibid.

23. As between himself and the mortga-
gor, a mortgagee cannot charge for the

expense of insurance, because considered
as the act of the mortgagee for his own
benefit. Clark v. Smith, Sax. 121.

24. Where a deed absolute on its face

was given subject to a covenant to re-con-
vey, the grantee is entitled to credit for

premiums paid by him for insurance on tlie

property. Vanderhaise v. Hugues, 2 Beas.

410.

25. When neither the mortgagee's right

to insure, nor the fact of the insurance is

averred in the bill, and no relief is prayed

on that account, tiio amount paid for

insurance sliould not l)e allowed, although
by a liberal construction of the order of
reference, it might be deemed within the
cognizance of the master. Stonitujlon Sav-
incfH Bank v. Ihwix, 2 McCart. .'}1.

2«"). A tenant for life and remainder-
man, each pay insurance for their n^spect-
ive interests. Kearney v. Kearney. 2 C. E.
Gr. 59.

27. An action camiot be sustained by
an assignee against the company, unless
he has an insurable interest in the ])rop-

erty insured. Bayleaw Hilhboroiujh Inmr-
ance Co., 3 Dutch. 103.

(b) Representation and warranty.

28. In contracts of insurance a repre-
sentation difi'ers from a w-arranty, and fi'om

a condition expressed in the policy, in

that the former is part of the prelimi-
nary proceedings which propose the con-
tract, and the latter is part of the contract
when completed. IJewees v. Manhattan
Ins. Co.. 5 Vr. 244.

29. The validity of the entire contract
depends upon the truth or fulfillment
of the warranties and conditions expressed
therein ; and non-compliance is a breach
of the contract which makes it void; but
a misrepresentation, to nvoid the policy,

must have been in a material matter, or
have been made with a fraudulent intent.

Ibid.

30. In an action of covenant against an
insurance company to recover an insur-

ance, the defendants cannot show on the
trial that at the time the insurance was
ett'ected, the insured misrepresented his

interest in the property, unless it is ex-

pressly pleaded that such misrepresenta-
tions were made. Insurance Co. v. Wood-
ruff] 2 Dutch. 541.

(c) other insurance on same property.

31. When a policy of insurance requires

notice of. a subsequent insurance to be
given to the company, written notice is

not necessary ; verbal notice to any offi-

cer, director or proper agent of the com-
pany is sufficient; but a conversation
about the intention to make such subse-

quent insurance in the presence of an
agent of the company is not sufficient

notice. Schenck v. Mercer County Ins. Co.,

4 Zab. 447.

32. If a policy effecting a subsequent in-

surance of which notice is not given to the
insurer, is prima facie void, Avant of notice

of such policv will not defeat a recovery
on the first i)olicy. Ibid.

33. Where the plaintiff represented that

another policy had been written on the

same property, if the jury fail to deduct
the amount thereof from the amount of a
second i)olicy, a new trial will lie ordered,
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although the plaintiff at the trial alleges

that such representation wa.s a mistake.
Mechanics Ins. Co. ads. ]S^ichoh, 1 Harr.
410, 414.

(d) Policy.

(1) Execution and delivery.

34. The acceptance of a proposition to

insure completes the contract between the
insurer and the insured ; and when the pol-

icy has been sent by mail to the agent of the
company for delivery, the contract cannot
be rescinded without the consent of the
party insured. Coviinercicd Ins. Co. v. Hal-
lock^2 Dutch. 268, 3 Dutch. 645.

35. If an insurance company take a
ri.sk to commence previous to the date of

the policy, and the property is destroyed
before the policy is actually executed and
delivered, where there is no fraud or con-
cealment by the party insured, the com-
pany will be as much bound as if the loss

occurred after the policv was delivei-ed.

Ibid.

36. If a tenant who engages to procure
insurance of property in the name of his

landlord, at his own expense, obtain pos-

session of a policy without right, and
passes it to the assured fraudulently,
though the owner may have wo knowl-
edge of the fraud, he cannot recover for a
loss under the policy. The tenant is the
agent of the landlord, who is affected by
his acts. Millvitle Ins. Co. v. Collard, 9 Vr.
480.

37. The declarations of the secretary
that he had sent the defendant's policy by
mail, estop the company from denying its

execution. Insurance Co. v. Woodruff', 2
Dutch. 541, 544.

See Equity, ^ 371.

'

(2) Premium.

38. If the premium is tendered to the
agent when application for insurance is

made, and he does not receive it, but says
he will consider it as paid, and authorizes
the applicant to keep the money until the
policy arrives, the contract will be as bind-
ing upon the company as if the money
had been actually paid to the agent.
Commercial Ins. Co. v. Hallock, 2 Dutch.
268, 3 Dutch. 645.

39. Where a policy of insurance is sent
to the insured l)y a messenger, and he re-

fuses to accept it and pay the premium
according to its terms and his agreement,
but holds it so as to look into the standing
of the company, Avhile it is under advise-
ment, without delivery, acceptance and
payment of the premium, the property is

at the risk of the insured, and he cannot
recover in case of loss bv fire. Millville

Ins. Co. V. Collard, 9 Vr. 480.

40. The company, in such case, is not
concluded by tlie acknowledgment of the
receipt of the premium on the face of the
l^olicy. Ibid.

41. It is too late to accept the policy and
tender the premium after the i)roperty is

destroyed, where the policy requires pre-
pavtnent, and there has been no waiver.
Ibid.

42. A policy of insurance contained a
provision that the company should not be
liable imtil the premium had been actu-
ally paid ; the policy also contained a
receipt for the premium. Hdd, that the
company were estopped from setting up
the non-payment of the premium for

the purpose of avoiding the instrument.
Basch v. Humboldt Mutual Ins. Co., 6 Vr.
429.

(3) Conditions.

43. Conditions of insurance annexed to
a policy, and by the terms of the policy
made part of the contract, have the same
force and effect as if contained in the
body of the policy. Deivees v. Manlutitan
Jms.'Co.. 5 Vr. 244.

44. The conditions in an insurance pol-
icy I'estrict the right of the insured for the
benefit of the insurer, and are construed
strictly. State Ins. Co. \. Maackens, 9 Vr.
564.

45. Under a condition that " the assured,
if required, shall submit himself to an ex-
amination under oath," mere informal
conversations or declarations by the offi-

cers of the company that they desire to

have such examination, will not impose
that duty on the insured. There must be
an express demand. Ibid.

46. It is not a violation of a policy of in-

surance, that a house insured as a dwell-

ing house was afterwards occupied as a
boarding house, if boarding houses are not
in the enumeration of prohibited uses.

Rafferty v. New Brunswick Fire Ins. Co., 3

Harr. 480.

47. The keeping of spirituous liquors in

the building insured, for the pur^DOses of

consumption, or for sale by retail to board-
ers and others, is not a storing within the
meaning of the policy. Ibid.

48. The retailing of spirituous liquors

without license, (Ines not constitute the

tenant a tavern keeper within the mean-
ing of the policy. Ibid.

See Supra, § 20, Infra, § 68.

(4) Assignment.

49. The assent to the assignment of a

policy of insurance given by the secre-
tary, or other agent of an insurance com-
pany, is the assent of the directors. Durar
y. Hudson County Mutual Ins. Co., 4 Zab.

171.
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50. Where (lie charter of an insurance
company re(inires tlie assignee of a policy
to ,uive satisfactory security for the
residue of the premium note, it is not
neces.sary that he should give his own
note ; leaving the note of the assignee i.s

sufficient, if satistaetory. Ibid.

51. If ujion a transfer of the premises
insured, the vendor assigns his jxiliey to

the purchaser, and this is assented to by
the insurer, it constitutes a new and origi-

nal promise to the assignee, upon which
an action may be maintained in his own
name. Flanagan v. Camden Ins. Co., 1

Dutch. 50("..

52. A direction on the policy to pay to

the mortgagee is not an assignment of
the policy. Its legal effect is that of a
direction, in advance, as to the mode of
payment, Avhich, when made, is perform-
ance in the }nanner agreed to by the in-

sured. Martin v. Franklin Inn. Co., 9 Vr.
140.

(e) Increase of risk.

53. A proviso in a policy of insurance,
that " if the jDremises above mentioned
shall, at any time when such fire shall

happen, be in whole or in part occupied
for purposes considered hazardous, unless
liberty so to occupy them be expressly
stipulated for, this policy shall be void."

Held, to apply to an insured building in

which a printing press was contained,
and to another building into which it was
subsequently removed by consent of the in-

surers. Robinson v. Mercer County Ins. Co.,

3 Dutch. 134.

54. The addition of a steam engine,
cupola furnace, foundry, and blacksmith
forge to a back building connected with
that containing the press. Held, to be
evidence of an increase of risk, such as

was forbidden by the i^roviso. Ibid
55. If there is no stipulation in the

policy against an increase of risk, good
faith requires the insured, if he exposes
the proi:)erty to greater hazard than was
contemplated by the insurers, to notify
them, and a neglect to do so may be con-
sidered evidence of gross negligence which
will avoid the policy. Ibid.

56. If the policy requires notice to be
given of any alterations which tend to in-

crease the risk, within twenty days there-

after, or the insurance to become void, and
alterations are made and no notice given,

it is a question of fact for the jury whether
such alterations tend to increase the risk.

Schenck v. fiercer County Ins. Co., 4 Zab.

447.

57. The risk is fixed by the contract, Init

the question, whether it has been increas-

ed, is a question for the jury. Francis x.

Insurance Co., 1 Dutch. 78.

58. If a building be built adjoining the

one insured, and in it are placed articles

extra hazanhjiis, and which arc proliiljiled
l)y the terms of the policy, it will l)e con-
sidered as increasing the risk, and will

avoid the policy, unless notice thereof is

^iven to the comi)any ; l)Ut the contract is

not violated l)y occasionally ])lacing in

such adjoining building or in the Iniiiding

insured, such articles as are, in the nature
of tilings, necessary for the enjoyment of
the premises in tiie usual and (jrdinai-y

way. Ibid.

59. In case of a stipulation in a policy of
insurance, that in the event of tlie liuihiing

insured being used for certain sjjecified haz-
ardous ])ur[)0ses, the policy shall, foi- the
tinu^ licing, be suspended

; and it l»eing

shown that such stipulation was being vio-

lated at the time of the fire. Held, that it

was no defence that it ai)peared that the
agent of the company who procured the
l)olicy was cognizant of such use at the
time the policy was taken out. Dewees v.

Manhattan Ins. Co., G Vr. 366.

See Evidence, | 788.

(f) Alienation.

60. A condition that " if the said prop-
erty shall be sold or conveyed either par-
tially or wholly * * * and a judgment
in foreclosure proceedings or sale under
an execution, shall be deemed an aliena-

tion of the property, the policy shall be
void." Held, that a decree in an ordinary
foreclosure suit, without further proceed-
ings, is not " an alienation." Kane v. Hiber-

nia Ins. Co., 9 Vr. 441.

(g) Notice and pi'oof of loss.

61. In an action on an insurance jjolicy

that requires immediate notice of loss to

be given, if loss by fire on the 10th of the

month be proved, and that notice was
mailed on the 11th and received l)y the

15th of the same month, this is sufficient

notice. Schenck v. Mercer County Ins. Co.,

4 Zab. 447.

62. If an insurance company after re-

ceiving an insutticient notice of loss, exam-
ine the claim and refuse to pay it exclu-

sively for other reasons, this is a waiver
of objection to the insufficiency of the no-

tice. Ibid. ; Francis v. Insurance. Co., 1

Dutch. 78 ; State Ins. Co. v. Maackens, 9 Vr.

564.

63. The underwriter cannot make de-

fence on the ground of the insufficiency of

the preliminary ])roofs of loss, such ])roofs

having been received without objection,
and the refusal to pay put on the ground
that the policv never went into eftect.

Basch v. Humboldt Ins. Co., 6 Vr. 429.

(34. If the underwriter means to insist on
formal defects in the preliminary proofs.
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it would seem that he must apprise the
assured of such objection, or must put his

refusal to pay on that ground. Ihid. ; Jones
V. Mechanics Ins. Co., 7 Vr. 2'.l

65. If, after a reasonable time to ex-

amine the proofs presented and received,

the insurers do not object to them, but are
silent until their time for payment has ex-

pired, or is about to expire, such delay
is evidence, from which the jury may infer

a waiver of the defects. Ibid.

66. A defect in the certificate presented
to the company, is not waived by their re-

ceiving it without objection, nor by adopt-
ing a resolution "that the company will

not pay the claim made by the plaintiff, or
any part thereof, believing that it is found-
ed in an attempt to defraud the company."
Roumage v. Insurance Co., 1 Gr. 110.

67. Where the president and a director
of the company went to tlie place where
the fire was, for the purpose of examina-
tion, the insured was held to be excused
from giving any further notice. Ibid,

Questioned in Basch v. Humboldt Ins. Co..

6 Vr. 429, 433.

68. Where "the nearest officer," who was
a clergyman, certified as to the plaintift"s

character, and that he verily believed that
the fire was the result of misfortune and
without any fraud or evil practice, but
declined certifying the amount "solely
upon the ground of not having any such
knowledge of the amount of property '

consumed, as to justify him in making
any certificate." Held, not to be a com-
pliance on the part of the assured with
the condition in the policy requiring a
certificate of the amount of the loss or
damage sustained. The company is enti-

tled to the certificate. It is within the
contract. The conditions attached to pol-
icies of insurance are regarded as condi-
tions precedent, and the plaintift' can-
not recover without a strict compliance
witli them. Ibid.

69. Where a condition was that " if the
policy is made payable to a third party
or is held as collateral security, the proof
of loss shall be made by the party origi-

nally insured." Held, that the proofs must
be made by and in the name of tlie in-
sured, although the whole of the insur-
ance money is due to the person to whom
the loss is made payable. State Ins. Co. v.

Maackens, 9 Vr. 564.

70. So, that "the loss shall be paid sixty
days after due notice and proofs of the
same by the insured, shall have been re-

ceived," the sixty days will be reckoned
from the delivery of such proofs. Ibid. .

71. To comply with the condition of a
|

fire policj', requiring as particular an
account of the loss and damage as the
nature of the case will admit, where all

the books, invoices and vouchers are pre-
served, the insured must give, in his pre-
liminary proofs, full and exact particulars ,

of his loss. Jones v. Mechanics Ins. Co., 7
Vr. 29

72. Alitcr, whoi-e the books &c. have
been destroyed bv the fire. Mechanics
Ins. Co. V. Nichok, 1 Harr. 410, 413.

73. Nor, is the insured bound to produce
to the company invoices or pass books
of the merchants or journeymen with
whom he dealt; they are not " books and
other proper vouchers " of the insured,
required to be produced by the conditions
of the policy. Ibid.

74. Fraud and false swearing Avill avoid
the policy; but mere mistakes in stating
facts, which do not, in themselves, annul
its conditions, and do not appear to be wil-
ful misrepresentations, will not defeat the
action. Jones v. Mechanics Ins. Co., 7 Vr.
29.

(h) Actions.

75. Parties. On a sealed policy of in-

surance against loss by fire, issued to

the owner of the property, in which the
insurer covenants to make good unto the
insured, his executors, administrators or
assigns, all such damage or loss as might
happen, &c., the owner may sue in his

own name, although it may be written on
the face of the iDolicy, " Loss, if any, pay-
able to A. B., as mortgagee." Martin \.

Franklin Ins. Co., 9 Vr. 140.

76. Under such a direction, if assented
to by the insurer, the person in whose
favor the appointment is made acquires
equitable rights, which tlie insurer is

bound to regard, but the contract with the
insured is not thereby merged or extin-

guished. Ibid.

77. In an action on such a policy, in the
name of the insured, if the insurer has
paid the insurance money to the mort-
gagee, he may plead such payment as

performance, and the rights of the mort-
gagee can be protected, and the insurer

obtain indemnity against a subsequent
suit by the mortgagee by the payment of

the money into court. Ibid.

78. Where there is an entry on the face

of the policy, " Loss, if any, payable to

M., as his interest may appear," signed
and approved by an agent of the com-
pany, an action may be maintained by
M. State Ins. Co. v. Maackens, 9 Vr. 564.

79. M. holds subject to the conditions of

the i)olicy, and to the liability of having
his rights defeated by a breach of the con-
ditions by the insured. Ibid.

80. If there be pending suits by both M.
and the insured, the court can control them
so that thev mav not be made vexatious.

Ibid.

81. At common law, an action will not
lie upon a policj' of insurance in the name
of the assignee. Flanagan v. Camden Ins.

Co., 1 Dutch. 506
82. The action must be brought on the
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new contriiet fountU'd ou the as.sitxnnieiil,

and to sustain an action of covenant, the
nssignnicnt nuist be under seal, liay/f.s v.

HiUd)oroii(ih I'dh. Co., o Dutcli. 10:5.

83. Pleading. Where buildings were
burned by tlie negligence of a railroad
company, and the insured, after payment
of the loss by the insurers, sue.s the rail-

road company, a statement in the declara-
tion of such payment is unnecessary.
Weber v. Morris and Essex E. R. Co., 6 Vr.
409. See Fokmek REonncuY, ? 7.

S-4. The declaration should conclude to
the damage of the plaintiff, and not to

the daraagc of the insurance comi)any.
If it concludes to the damage of the latter,

it must be treated as a declaration without
the conclusion "ad damnum," and nomi-
nal damages only can be recovered. Ibid.

85. A plea, making defence under a
condition in the policy, or annexed to it

and made part of the policy, which sets

out the condition, and alleges non-com-
pliance in the language of the condition,
is good ; but a plea setting up a misrepre-
sentation collateral to. the contract of in-

surance in avoidance of the policy, must
show that it was in a material matter,
or that it was fraudulently made. Dewees
V. Manhattan Ins. Co., 5 Vr. 244.

86. Evidence. In order to make out
the defence of burning by design, the de-
fendant is bound to establish it beyond
a reasonable doubt, and by the same mea-
sure of proof that would be required to

convict the plaintiff, if tried on an indict-

ment chai'ging that offence. Kane v. Hi-
bemia Ins. Co., 9 Vr. 441 ; American Ins.

Co. V. Anderson, 4 Vr. 151.

87. Damages. Upon fire policies, the
insurers are not liable beyond the amount
of damage actually sustained by the in-

sured. Their contract is, not that they
will pay the amount insured upon the
building, if destroyed by fire within the

period of insurance, but that they will in-
demnify the insured against all loss

which he may sustain by reason of the
fire. Flanagan v. Camden Ins. Co., 1

Dutch. 506.

88. Where after its execution an entry
was made on a policy that " the loss, if

any, was payable to B., mortgagee," in an
action by the insured, the court charged
the jury that the plaintifl' might recover
the whole amount of the insurance money
mentioned in the policy, notwithstanding
the clause making a part of the loss pay-
able to the mortgagee, if the jury be-

lieved that the value of the premises
equalled or exceeded the amount insured.

Kane v. Hibernia Ins. Co., 9 Vr. 441.

89. Where an insurance companj'- pays
the insured for a loss by fire occasioned by
the fault of a railroad company, and the

insured afterwards receives the amount
from the railroad company, in satisfaction

of his damages, he holds it in trust for the

insurers, and they may recover it from
him ijy suit in e(iuity. Monmouth Ins. Co.
V. Hutchinson, 6 C. E. Gr. 107.

90. If the railroad company docs not
pay the insured his danniges, or pays them,
knowing that he has received the amoinit
insured fron) the insurance company, the
railroad company is liable to the insur-
ance comjjany in a suit at law, which it

has the right to bring in the name of the
insured, without his consent, to compel
repayment of the damages to tlie amount
of the sum paid by it; and a release by
the insured to the railroad company would
be- no defence to such suit. Ibid.

'

91. If, after effecting insurance u])on
premises held by the insured as collateral
for the payment of a debt, the insured
parts with any of his securities, or a part
of his claim is paid, the insurer will only
be liable on his insurance to the amount
remaining unpaid. Insurance Co.\. Wood-
ruff, 2 Dutch. 541.

92. But if the insured parts with a por-
tion of his securities, or receives a part of
his claim after the suit is commenced, it

does not affect the case ; the equitable
claims between the parties cannot be left

to the jury on the trial, their rights nuist
be determined as they stood when the suit

was commenced, and if the insurer has
any remedy, he must resort to a court of
equity. Ibid.

See Conflict of Laws, ? 5, Damages, U
1, 110, Debt, | 9. Debtor and Creditor, §

56, Equity, §§ 527, 528. Supra, U 30, 33.

(i) Mutual companies.

93. The fiict that an insurance company
is mutual, does not create a partnership
among the insured, so as to make the con-
tract continuing—the insurance is between
the corporation and the insured. Mutual
Benefit Ins. Co. v. Hillyard, 8 Vr. 444.

94. Where the charter makes members
mutual insurers, and constitutes a fund to

meet losses made up from premiums con-
tributed by the members, and assess-
ments of one per cent, on the amount for

which each is insured, no other fund can
be created for that purpose. Trenton Mu-
tual Ins. Co. V. McKelway, 1 Beas. 133.

95. The sixth section of the charter of the
company provides, " that every person
who shall become a member by effecting

insurance shall, before he receives his pol-

icy, deposit his promissory note for such a
sum of money as shall be determined by
the directors." The eighth section provides,
" that every member of said company shall

be bound to pay for losses, in proi)ortion to

the amount of his deposit note." Held, that

the deposit of the note is a condition pre-
cedent, without which no one can Ijecome

a member; and no one can be insured,
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directly or indirectlj', without becoming a

member, or at least without placing him-
self in a situation so that he is entitled to

be a member, and is prevented by fault of

the company. Belleville Mutual Ins. Co. v.

Van Winkle^l Beas. 333.

96. The condition in an insurance pol-

icy issued to C. & Co., was as follows . "any
member of this company who shall have
been assessed for the payment of any loss I

or damage by fire, neglecting or refusing
j

to pay such assessment for thirty days
j

after "he or she shall have notice of the
j

same, shall forfeit his <jr her policy, pro-

vided the premium note or notes deposited
with the company, after paying aiiy losses

or expenses which may have accrued
thereon, shall be given up to him or her

^

on demand;" the policy was assigned Jan-
uary 13th, 1855, the transfer approved by
the"^ company Marcli oth, 1855, and the

premium note of C. & Co. given up, and a l

new note taken from the assignees. An
assessment had been made on the note of

C. & Co. October 3, 1854, notice of which
assessment was given to them and the

assignees May 17th, 1855 ; the assessment
was not paid ; in an action on the policy,

brought by the assignees to recover for a

loss by fire. Held, that the validity of the

policy was not afi'ected by non-payment of

the assessment against C. & Co., they not
being members of the company when no-

tice of the assessment was given to them.
Brannin v. Mercer Mutual Ins. Co., 4 Dutch.
92.

97. A foreign insurance company can-

not recover against one of their members
for taxes or assessments levied against him
as one of the persons insured, when their

agent has not complied with the statutes

of this state relative to foreign insurance
companies. Stewart v. Northampton Mu-
tual Ins. Co., 9 Vr. 436.

98. A recovery cannot be had, unless it

appears that the losses to pay a propor-
tion of which a member is assessed, occur-

red during the life of his poHcy. Ibid.

99. The declaration in this case is defec-

tive, in that it does not show that when the
assessment was made upon the deposit

note, the defendant was a member of the

company, and, as such, liable to assess-

ment; nor does it show that the losses as-

sessed accrued while the defendant's poli-
cy was alive, or that the assessment was
made on the basis authorized by the cor-
poration act. If the policy had expired,

the defendant could not be held without
alleging that the loss accrued before its

expiration. If the policy was alive, the
losses must have occurred while it w'as in

force. Columbia Ins. Co. v. Kinyon, 8 Yr.
33.

See Account, g 6, Coxstitution, li 24,

25, CoRPORATioxs, U 58, 190, 217, 218. Su-
pra, I 50.

III. Marine Insurance.

100. In a policy of insurance liberty to
touch at a place, does not justify trading,
which would be a deviation, and avoid the
policy. United States v. The Paul Shearman,
Pet. C. C. 98.

INTEREST.

I. "When Recoverable.

II. Rate and Computation.

I. When Recoverable.

1. History of the colonial acts regulat-
ing interest in New Jersev. 4 Grif. Law
Reg. 1299, note.

2. Interest is not allowed on an open
account. Polhemiis v. Anniu, Coxe 176.

3. Where there is a running account
betw'een the parties, in which the law
would allow interest, it is optional with
the creditor to waive or demand it. How-
ell V. Burnett, Spen. 265.

4. Interest allowed on book account
after reasonable credit. Wills v. Broun,
Pen. 548.

5. A tax never carries interest. Camden
V. Allen, 2 Dutch. 398, 399.

6. Interest is not recoverable on uncer-
tain damages. Speer v. Van Orden, Pen.
652.

7. Upon an appeal from the award of
commissioners as to the value of lands
taken for a public park, it is not error for

the jury to add to the value of the land,

the interest thereon, from the time of as-

sessment. Beebe v. Xervark, 4 Zab. 47.

8. This general rule for the allowance of

interest, is liable to be controlled by the
circumstances of eacli case. If the owner
has had the profitable use of the prem-
ises, or has received rents pending the

appeal, these circumstances should be
taken into account, and interest abated
accordinglv. Metier v. Easton and Amboy
R. R. Co., 8 Vr. 222.

9. If the owner is the sole appellant,
and the verdict is not in excess of the

award of the commissioners, interest

should be disallowed. In that event, the

owner is the cause of the delay. Ibid.

10. If the company is also an appellant,

interest should be allowed. By its appeal,

the award of the commissioners is super-

seded, and the power of the owner to en-

force payment of his compensation is sus-

pended until the issue is tried. Ibid.
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11. But if a company make a payment
to the hmcl owner before a verdict is ren-
dered against them lor such hinds, the}'

cannot claim a credit for the interest

thereon from the day when paid until the
day of venUct. Horner v. Dd. and liar.

Canal Co., 1 Harr. 265.

12. A vendor of real estate, who unwar-
rantably refuses to accept the instal-

ments of purchase money stipulateil in

the contract of sale, declares the contract
at an end, because they were not offered

at the time jirescribed, and retains posses-

sion of the premises, is not entitled to inter-

est on such moneys from the several dates
fixed for their payment by the contract to

the date of the final decree enforcing spe-
cific performance. King v. Ruckman, 9
C. E. Gr. 298, 556, ,S'. G. 2 Blk. 408.

13. A person making a contract to con-
vey lands, verbal or written, and failing to

perform it, is bound to refund the amount
he may have received upon it, with inter-

est. Force v. Dutcher, 3 C. E. Gr. 401.

14. When the party charged Avitli inter-

est has notice of the advance, or when,
from the circumstances of the firm and
the nature of the business transacted, they
must be presumed to have been known
and approved by him, the chiim for inter-

est is legal and equitable. Morris v. Allen,

1 McCart. 44. See CusTOJr, § 10.

15. Interest should be given, if it can be
inferred from circumstances, or from the
usage between the parties that there
ought to be, or was intended to be such a
computation of interest. Ibid.

16. Interest will continue to run in such
a case until the final settlement. Ibid.

17. Where scrip fraudulently issued by
a company, had been cancelled, in view of

the delay in seeking relief against such
scrip, and of the possible hardship, the
parties who had received interest on the
scrip being numerous, and most of them
having no knowledge of any wrong in the
creation of the scrip, and having received
the interest as their just due, no account
of the interest was ordered. Bailey v. Cit-

izens Gas Co., 12 C. E. Gr. 196. See CoR-
PORATioxs, I 154a.

18. The assignee of an insolvent debtor
may be allowed interest on payments
necessarily made before any funds came
to hand. Prichett v. Newhold, Sax. 571.

19. The effect of a tender, lawfully

made, is to discharge the debtor from sub-

sequent interest; but the amount tendered
must be kept in readiness and paid into

court, if the tender be pleaded. Wood-
riiff' V. Dcpiie, 1 McCart. 168 ; Stockton v.

Dundee Co., 7 C. E. Gr. 56 ; Shields v. Lo-
zear, 7 C. E. Gr. 447, 8 C. E. Gr. 509. See
Executors, § 104.

20. Interest is suspended during time of

war. Mease v. Stevens, Coxe 433, 435 ; Le
Branthwaite v. Halsey, 4 Hal. 3, 6.

21 . A garnishee is not liable for inter-

est, while restrained hum the payment of
the debt by the legal operation (jf an at-
tachment. Ibid. 8. See Attachment, Z

186.

22. Allowance of interest denied to a
tenant in common. Backelew v. Snedeker,
12 C. E. Gr. 82.

See Advancement, § 11, Bond.s, § 123,
Constable, § 55, County, ? 5, Equity, ^
1233. Executors, U 374, 388.

II. Eate and Computation.

23. Where no rate of interest is fixed by
contract, the law permits the creditor to
demand the -rate of six per centum per
annum, and forbids him to take more, but
allows him to take any lower rate he
may deem proper. Griffith v. Clute, 4 Hal.
264 ;

Hopper v. Steelman, Pen. 907 ; Inhab-
itants of Saddle River v. Col/ax, 1 Hal. 115.

24. Where the bond and mortgage call

for interest, without naming the rate, the
I'ate fixed by the law at the date of the in-

struments will be chargeable. Ackens v.

WinMon, 7 C E. Gr. 444; Bowne v. Ritter,

11 C. E. Gr. 456.

25. A bond made in 1865, when the legal

rate of interest was six per cent, condi-
tioned for the payment of the principal
sum, in five years after date, with lawful
interest for the same, payable annually,
at such rate as then was, or thereafter

might be fixed upon as the legal rate of
interest in this state, by the legislature,

will, after the passage of the act of March
15th, 1866, increasing the legal rate of in-

terest to seven per cent., carry interest at

such increased rate, though that act in

terms only applies to contracts made after

its passage—the increased rate of interest

being payable, not by virtue of the statute,

but by force of the agreement of the par-

ties. Mucklar v. Cross, 3 Vr. 423.

26. An agreement for the payment of
seven per cent, interest (when such rate is

allowed by law), made in consideration of

further forbearance after a mortgage
bearing six per cent, became due, is valid.

Subsequent mortgagees take their securi-

ties subject to these changes in the law.

Conover'x. Van Mater, 3 C. E. Gr. 481. See
Harrison v. Stewart, 3 C. E. Gr. 451, 452.

27. To legalize the taking of seven per
cent, interest on contracts bj' virtue of the

supplements to the act concerning usury,

the contract must be actually made with-

in one of the districts specified in the act.

McMurtry v. Giveans, 2 Beas. 351.

28. Where a guardian on account of

negligence Avas held liable for interest, it

should have been charged at six per cent.
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l^er annum, up to March 15th, 1866, and
after that date, at seven per cent. Matter

oJMarcxj, 9 C. E. Gr. 451, 453.

29. The rate of intere.st on money, due
before 1824, though not due by contract,
was seven per cent. North River Meadow Co.

V. Shrewsbury Church, 2 Zab. 424.

30. When a judgment is obtained upon
a bond or contract, bearing date prior to

the fourth of July, 1824, the interest after
the date of the judgment is to be com-
puted at six per cent. Verree v. Hughes, 6

HaL 91.

31. A decree will bear only six per cent,

interest, although founded on a mortgage
drawing seven per cent. Wihon v. Marsh,
2 Beas. 289. _

32. Decrees in equity, as well as judg-
ments at law, universally bear the legal
rate of interest, without regard to the
terms of the contract or to the place
where it was executed, whether within the
state or abroad. Ibid.

33. Where a judgment was entered Octo-
ber 1st, 1863, the rate of interest being
then six per cent., such rate will not be
increased to seven per cent, after March
15th, 1866, when the act was pa^ssed chang-
ing the legal rate of interest. Co.}: v. Mar-
latt, 7 Vr. 389.

34. Compound interest, cannot be al-

lowed on a mortgage. Corrigan v. Trenton
Del. Falls Co., 1 Hal. Ch. 232, 245.

35. Where an executor, bj- mistake, paid
over an amount of interest which he
should have retained, and had no use or

benefit therefrom, it is not a case for the
allowance of interest upon interest. Mc-
Knight v. Walsh, 9 C. E. Gr. 498.

36. Equity will not allow interest to

bear interest, unless by express agreement,
made after such interest is due. MS. Wil-

liamson, C, July, 1827.

37. Computation. The true rule of
calculating interest where partial paj'^-

ments have been made, is to' cast the
interest on the priiacipal to the time of
the first payment, and if the payment
equals, or is greater than the interest,

deduct the payment; if the payment does
not equal the interest, it is not to be cred-

ited until, with future payments, it equals
or exceeds the interest then due. Baker v.

Baker, 4 Dutch. 13 ; Meredith v. Banks. 1

Hal. 408; Stark v. Himton, 2 Gr. Ch. 300.

38. If an erroneous rule of computing-
interest is adopted with the knowledge
and consent of the parties, although
adopted ignorantly, it is a mistake in law

;

but if there is a mistake in the calculation,

it is amistake of fact. Ibid.

39. Construction of the law of the state

of New York as to interest. Bramhall v.

Atlantic Nat. Bank, 7 Vr. 243.

40. Interest may be comi^uted with
yearly rests. Fowlei- v. Colt, 7 C. E. Gr.

44.

41. A sealed bill payable on demand.

draws interest only from day of demand.
Scudder v. 3Iorris, Pen. 41'.io.- Larason v.

Lambert, 7 Hal. 247, 254.
42. Where no time is limited for pay-

ment, interest is payable from the date of
the instrument. Rogers v. Colt, 1 Zab. 18,
704.

43. A debt universally bears interest
from the time it is due. Camden v. Allen,
2 Dutch. 398, 399.

44. Independent of the supplement to
this act, ajDproved March 27th, 1874, inter-

est is chargeable on the revised assess-
ments, only from their date, or the time
thev take effect. State, Miller v. Jersey
City, 8 Vr. 261.

45. When there is an agreement to pay
monej\ but no time is limited for the pay-
ment, interest is payable from the time
when the monev becomes due. Ruckman
V. Bergholz, 9 Vr. 531.

46. Interest on the claim of a real estate
agent is recoverable from the time when
the contract was made between the sel-

ler and a pui-chaser procured by the
agent. Ruckman v. Bergholz, 8 Vr. 437.

47. When suit is not brought upon a
special contract, but on the ground that
the contract was repudiated, an allowance
of interest from tlie end of each year's ser-

vice is usual and right. Updike v. Ten
Broeck, 3 Vr. 105.

48. On an agreement to pay a certain
sum with interest at the end of a stipulated
time, e. g. three years, the interest is not
payable annually, unless so expressed,
l5Ut only when the principal is joayable at

the end of the term. Cooper v. Wright, 3
Zab.. 200. See Evidence, § 448.

49. By the act of 1854, when the mort-
gagee resides in a diflerent township from
that in which the mortgaged premises lie,

the tnx on the money secured by the mort-
gage is to be assessed against and paid by
the mortgagor in the township where the
lands lie, and the receipt of the collector

therefor is made a legal payment for so
much of the interest of the mortgage, and
is to be allowed and deducted therefrom
by the mortgagee. Held, the payment of

the tax and the receipt of the collector is

a legal payment of so much interest, not
of princi])al ; a payment of the accrued
and accruing interest, not of interest to

grow due at some future time. Keeney v,

J /»'oo(i, 1 C. E. Gr. 35.

50. A contract to convey lands upon
yjayment of the price at a future time, on
condition that the interest shall be paid
every six months in the mean time, is not
forfeited in equity because the interest is

not punctuallv paid. De Camp v. Crane, 4
C. E. Gr. 166."

See Bills and Notes, |^ 4-7, Bonds, I

128, Conflict of Law^s, § 25, Custom, 1 13,

Damages, |^ 54a, 73, 78, 100, Debtor and
Creditor, | 3.
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J.

JOINT DEBTORS.

1. In the construction of the act of 1771,

(Rev. Obligations,
'i 2,) in order to justify a

judgment against an absent partner or

joint debtor not in court, it is essential

that the officer should return on the pro-
cess, and it should so appear on the re-

cord, that the debtor was not to be found
within his bailiwick. Ford v. Manson, 1

South. 93; Smiih v. McDonald, 1 South.
103 ; Moore v. Miller, 1 Harr. 2:23.

2. The original act iiroviding that judg-
jnent could be entered against all tlie

defendants named in the proofs, and
the present act against those named in

the process, have always received the
same construction. Ibid.

3. Where one defendant was taken on a
ca/)i«s, and the other returned ''iioji es<,"

a waiver of bail entered as to all, and judg-
ment by default taken against them,
the judgment was opened on aftidavit of
.'surprise and merits. GuUck v. Thompson,
1 South. 292.

4. Where a joint account was stated, a
service of summons on one debtor only.

Held, sufficient. Reid v. Crawford, Pen.
622.

5. Items charged to G., and others to J.,

but none charged to G. and J., will not
support an action against them jointly.

Robinson v. Scull, Pen. 817.

6. A joint action will not lie against I.

and J. on a sale of hay to I., for which J.,

before its delivery, promised to pay. Rus-
sell V. Snook, Pen. 683.

7. A constable's return, " served on one
of the defendants," not naming him, is

bad, Mallack v. Layman, Pen. 993.

7a. In an action against three, the return
must show on whom it w'as served, unless
all appear. Stults v. Outcalt, 1 Hal. 130.

8. "Served by leaving a copy with the
wife of J. T., one of the defendants," is

good as to J. T., but will not sustain a judg-
ment against the other defendant. Oliver

V. Howell, 2 South. 581.

9. The statute applies as well to persons
residing out of the state as to its citi-

zens. Harker v. Brink, 4 Zab. 332.

10. The act authorizing a judgment
against several joint debtors, upon ser-

vice of process on one only, is not
void ; nor is a judgment entered against
such debtor not summoned, invalid. It

might be a question, whether it would be
enforced in another state if the defendant
was not within the jurisdiction of this

state; and such debtor would be allowed,
even in the courts of this state, to show, in

avoidance of the judgment, that he was
not a joint contractor, as it is this fact

42

alone, that makes such judgment binding
upon him. Ibid.

11. Where one of two joint debtors is

served with process, and the other return-
ed n(;t found, judgment cannot be entered
by default witiiin sixty days from the re-

turn of process by serving notice of filing

the declaration on the defendant who is

served with process, without also serving
it upon the other. To place him in default,

each defendant must be served with sucl)

notice. McMurtrie ads. Doughlen, 4 Zab. 252.

See Abatement, ?? 21-31, Boxds, ^? 137,

138, CoxTRACTS, II 1-4, 328, Courts, g| 1-4,

Eviden(;e, B 383, 597, Justices Court, 1 106,
Rev. Practice of Law, 'i

2.5.

JUDGES.

1. The justice of the supreme court and
judges of the common pleas, who hold the
oyer and terminer, are properly styled
" the judges of the court of oyer and ter-

miner and general jail delivery." Berrian
V. State, 2 Zab. 9.

2. For a mere error of judgment no
action can be maintained agifinst the
judge of any court. If he exceed his

jurisdiction, he is liable in trespass, be-
cause not within tiie exercise of his judi-

cial authority. Little v. Moore, 1 South.
74, 75.

3. For fraud or corruption the justice

can only be questioned by impeachment.
Taylor v. Dorenius, 1 Harr. 473

4. It is no objection to a judge before
whom a jury is to be struck, that he has
been of counsel with one of the parties.

Den. v. Talem, Coxe 164. [Rev. Practice of
Law, § 260]

.

5. Nor, does it prevent a judge from sit-

ting on a trial, that the county of which
he is an inhabitant, is interested. Board
of Burlington v. Fennimore, Coxe 190. See
iSfewark v. Pompton, Pen. 1039, 1040.

6. In a suit brought by the board of
chosen freeholders of a county in this

state, against a late county collector and
his sureties on his official bond, it is not
a good ground of challenge to tlie jus-

tice of the supreme court, presiding at

the trial, that he is an inhabitant of the
county, owner of land and other taxable
property therein, and liable to be assessed

and taxed within the same. Peck v. Free-

holders of E>tspx, Spen.457, reversed, 1 Zab.

656. \Rev. Practice of Law, ^ 264].

7. The interest, which will disqualify a
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Judges.

—

Validity and Effect.

judge, under tVie act of Feb. 24th, 1820,

must be direct and immediate ; and not
remote and contingent, such as a mere
liability to, or possibility of, future taxa-

tion. Ibid.

7a. Justices residing in the township
whence a pauper is removed, may order
such removal. Hopewell x . Kiiigwood, Pen.
130; Vernon V. Wantage, Fen. 311.

8. A judge is not. incompetent to ap-
point commissioners to review the dam-
ages on laying out a road because he has
once been a member of the town commit-
tee, nor because he was once employed as

surveyor by the opponents of the road,

nor because he has expressed an opinion
that the road was unnecessary ; these are
matters unconnected with the question of

the damnges sustained. Readington v.

Dllley, 4 Zab. 209.

9. A justice of the peace, by virtue of a
power of attorney directed to him to con-
fess judgment, cannot enter up a judgment
before himself Wright v. Wood, Spen. 308.

10. When the legislature provides for the
exercise of judicial functions it cannot
change their essential nature, and author-
ize a judgment in violation of the maxim
that no person can be a judge in his own
cause. That maxim is founded in natural
justice and fundamental law, and is inher-

ent in, and a part of the nature of judicial

action. State, Winans v. Cranford, 7 Vr.
394. See Schroder v. Ehlers, 2 Vr. 44.

11. The assessment in this case was set

aside, because three of the commissioners
who made it were land owners to be asses-

sed, and therefore judges in their own cases.

Ibid. ; State, Kingsland v. Union, 8 Vr. 268.

12. Where a new trial was ordered, the
chief justice, who had dissented, was held
incompetent to sit at the new trial at the
circuit, because of having expressed an
opinion. Den. Snedekers v. Allen, Pen. 35,

61, note.

13. In the supreme court, on a motion
for a new trial, a challenge to a judge be-

cause he had tried the cause below, was
overruled. Deii. Pearson v. Hopkins, Pen.
195. [Rev. Practice of Law, ^ 260]

.

14. Form of challenge and trial. Ibid.

15. On a challenge to a justice of the
peace three triers were appointed. Their
determination of facts was held to be con-
clusive under the statute. [Rev. Practice
of Law, § 262]. Davis v. Mahany, 9 Vr. 104.

16. A challenge to a justice for relation-

ship, must show how he is related, and to

whom. Stevenson v. Stiles, Pen. 740.

17. It is good ground of challenge to a
justice, that he had married a sister of
the plaintiff's wife, and that the justice's

wife was deceased leaving issue. Vannoy
V. Glvens, 3 Zab. 201, 202.

See Actions, I(rt), Bastardy, I 24, Er-
ror, I 136, Game L.'^w, § 3, Jury, \ 26, Jus-
tice OF THE Peace.
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3. The evidence of one of the judges who
made tlie order, is insutricient to contra-
dict the language made use of by the
whole court on the face of the order of i

appointment of survovors. Par.vll v. State,

1 Vr. 530.

4. A statement by a judge of the or-

phans court that tlie rejection of a certain

note from an executors accounts, wa.s not
in accordance with his own views, nor, ac-

cording to his belief, with the views of the
other judges, is not competent. Pursell v.

Purseil, 1 McCart. 514, 525. See Evidexck,
§269.

5. It is not material to the conclusive-
ness of a decree, whether it was obtained
by consent, or by a decision of the court
upon the legal principles involved in the
controversy. Giffordw Thorn, 1 Stock. 702.

6. A judgment by default or by confes-

sion is, in its nature, as conclusive upon
the rights of the parties as a judgment
upon demurrer or verdict. Ibid.

7. A change in the law by decision is re-
trospective, and makes the law at the
time of the first decision as it is declared
in the last decision, as to all transactions
that can be reached bv it. Stockton \. Dun-
dee Co., 7 C. E. Gr. 56."

8. But contracts executed, are not dis-

turbed therebv. In re Dunham, 29 L. I.

389, Nixon, J.
^

9. The judgment of a court of general
jurisdiction in any state in the Union, is

equally conclusive upon the parties in all

the other states, as in the state in which it

was rendered. This, however, is .subject

to two qualifications : (1) If it appear l)y

the record that the defendant was not
served with process, and did not appear in

person or Ijy attorney, such judgment is

void; and (2) If it appear by the record
that the defendant appeared by attorney,
the defendant may disprove the authority
of the attorney to appear for him. Nichols

V. Nichols, 10 C. E. Gr. 60.

10. A judgment by a court of one of

the states, divorcing a husliand and wife

domiciled in difierent states, is not enti-

tled to extra-territorial recognition, if the
partj- procuring it could have given the
defendant actual notice of the suit, but
refused or neglected to do so. Doughty v.

Doughty, 12 C. E. Gr. 815.

11. The right of every person, accused,
to have an opportunity to make defence,
is secured by a rule of general law, and a
judgment pronounced in violation thereof
is not entitled to general recognition. Ibid.

12. In an action thereon, a judgment
such as this court has the competency to

pronounce, cannot be impeached by a citi-

zen or foreigner, by averment and proof
that the court had not jurisdiction of the
person of the defendant. Miller v. Dungan,
6 Vr. 389; McCahill v. Equitable Assurance
Co., 11 C. E. Gr. 531. See Equity, 1 1028.

13. Judgment and proceedings may be

av()i<led, but luitil this is done, tliey may
be justified under, as the solemn acts of
the court. Den. Inskeep v. Lecony, Coxe 111.

14. A judgment entered in good faith

for a debt honestly due cannot l>c invali-

dated by a subsequent assignment by
the defendant for the benefit of his credit-

ors. Van Waggoner v. Moses, 2 Dutch. 570.
15. So long as it exists, the effect of a

common law judgment is practically to

destroy the grounds upon which it rests.

Barnes v. Gibbs, 2 Vr. 317.

16. A judgment creditor under whose
execution the first sale was made, is not
to be excluded, or limited to the sum pro-
duced by that sale. If the proceeds of the
second sale will reach that judgment, in
its order, the balance should be paid ; or
if the purchasers at the first sale have
since paid oft" the judgment, they are en-
titled to be reimbursed. State Bank v.

Mar.'ih, Sax. 288
17. What defects in a judgment aftect a

sale of land under it. Den. Pearson v.

Hopkins, Pen. 195.

18. Plea of general issue relinquished,
and judgment confessed, cure error in

declaration, warrant of attorney, &c. Will-

sonv. Willson, 2 South. 791. See InJ'ra, 'i 82.

19. Iiien. A judgment binds the land of
the defendant frona the time of its entry.
But neither the judgment nor the levy of
an execution upon the land creates a lien

upon the growing crops. Budd v. Hihr, 3
Dutch. 177 ; Stebbins v. Walker, 2 Gr. On.

20. A judgment without the issuing of
an execution operates as a lien from the
time of tlie entry on the lands of the de-
fendant, and a subsequent conveyance or
mortgage executed by the defendant will

not defeat such lien. Vansciver v. Bryan,
2 Beas. 434 ; Reeves v. Johnson, 7 Hal. 29.

21. A deed absolute on its face, given to

secure the payment of money, is only a
mortgage. And a subsequent parol agree-
ment that the deed should become abso-
lute upon the payment of a certain sum,
will not release the equity of redemption
from the lien of a judgment entered be-

tween such agreement and the payment of
the money. Van Keuren v. McLaughlin, 4
C. E. Gr. 187. Infra, I 53.

22. A judgment against a devisee is un-
affected by a sale and conveyance of tes-

tator's lands for the payment of debt.s, by
an order obtained more than a year after

his death. Bockover v. Ayres, 7 C. E. Gr. 13.

23. The judgment creditor, in such case,

has no right to any part or share of the
surplus of the purchase money in the ex-
ecutor's hands after the pavment of debts.

Ibid.

24. A judgment recovered against a de-
visee for life, vested under the will with
power to consent that the executors should
sell the real estate at their discretion, and
appropriate the income for the support of
such devisee and his family, during the
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devisee's life, does not work an extinguish-

ment of the power. The lien of the judg-

ment is subject to the power. Leggett v.

Doremus, 10 C. E. Gr. 122.

25. Priority. A judgment at law en-

tered upon a mechanics' lien, the lien

claim not having been filed pursuant to

the statute, gives it no priority in payment,
nor any advantage over liens upon which
judgment has not been rendered. Morn's

Bank v. Rockaway Co., 1 C. E. Gr. 150.

26. A judgment subsequent to a security

given to secure future advances has prior-

ity over all advances made subsequent
to the existence of such judgment. Griffin

v. N. J. Oil Co., 3 Stock. 49. See Ward v.

Cooke, 2 C. E. Gr. 93.

27. It Avas insisted that, as between a

mortgage and judgment, the mortgage has
priority, because no execution was levied

upon tlie lands prior to the execution of

the mortgage. Held, as between two judg-

ment creditors, the one making the first

levy has priority by virtue of the statute

;

but the statute does not postpone a judg-

ment to a mortgage, because the mort-
gage was executed prior to execution
levied. Nicholls v. O'Neill, 2 Stock. 88, 91.

Infra, I 39.

27a. A judgment levied several days
after the execution of a writ of attachment,
has no priority over it, although there may
be doubt as to the absconding of the de-

fendant when the attachment was made.
Lummis v. Boon, Pen. 734.

(b) Between parties and privies.

28. In a suit brought on a judgment
recovered in a court for the trial of small

causes, if the record show that the justice

had jurisdiction of the subject matter, the

judgment will be conclusive against the

parties ; and no matter of defence which
existed anterior to the recovery of the

judgment can be pleaded or given in evi-

dence on the trial. Van Doren v. Hoi-ton, 1

Dutch. 205.

29. Where, after a purchase of lands by
a voluntary association, and after the reg-

istry of their deed, but before the incor-

poration of the association, a judgment is

recovered against the vendor, any rights

acquired under the judgment and levy

are subject to the trust in favor of the as-

sociation, and the judgment creditor will

be perpetually enjoined from accepting a

deed, or attempting to sell by virtue of his

judgment. African Church v. Conover, 12

C. E. Gr. 157.
"

30. If a judgment debtor has committed
waste of premises held by him and
another person as tenants in common,
a purchaser at the sale of his interest in

the property, under execution on the judg-

ment must, in equity, accept the position

of the debtor in respect to the partition.

Polhemus v. Empson, 12 C. E. Gr. 190.

31. A person purchasing pendente lite is

bound by the decree that may be made
against the person from whom he derives
title. Allen V. Morris, 5 Vr. 159; McPher-
son V. Housel, 1 Beas. 299, 301.

31o. A judgment under the mechanics'
lien law, against the owner of tlie land, is

conclusive as respects a subsequent mort-
gagee. Jacobus V. Mutual Life Ins. Co., 12
C. E. Gr. 004.

(c) As to third parties.

32. A judgment between other parties
shall not prejudice a person not party or
privy to the record. Coryell v. Colbaugh,
Coxe 77 ; Corlis v. Little, 1 Gr. 229, 232.

33. Where a complainant did not claim
under a party to a decree, and his lien

upon mortgaged premises was acquired
subsequent to it, and he did not impeach
it for fraud, mistake or accident, but, on
the contrary, admitted that the decree was
entered in good faith between the parties

;

and there was nothing connected with the
suit, or the manner in which the decree
w^as entered, or in the claim upon which it

was founded, to justify the court in refus-

ing to protect and enforce the rights of the
respective parties under the decree, the
court would not go behind the decree.
Terhune v. Colton, 2 Stock. 21, 1 Beas. 312.

34. Query. Can an attaching creditor,
call in question a judgment regularly en-

tered against his debtor, by another plain-

tiff. Austin v. Brouyn, 1 Harr. 2G8; S. C. 1

Harr. 363.

35. Creditors in attachment in another
court cannot set aside a judgment in this

court obtained by the plaintiff against the
defendant in attachment. Stewart v. Wal-
ters, 9 Vr. 274.

36. Between the parties, the assignee
of equities stands in the place of his as-

signor, with no better rights ;
but, as to

the claims of third parties, the purchaser
of an equity stands unaffected by frauds of

which he had no know'ledge, express or

constructive. Starr v. Haskins, 11 C. E.

Gr. 414.

See Amendments, I(/), Assignment for
Benefit of Creditoks, ^? 19, 20, Attach-
ment, IX, U 177, 190-192, Certioraki, U
215a, 245, 269, 270, Constable, § 6, Con-
stitution, U 32-38, Conveyance, | 130,

Courts, I, Equity, U 1404-1409, 1487,

V(o)(l), V(g)(6). Estoppel, ? 46a, Evi-
dence, U 153-163, 252, VII(6), Execution,

§ 50, Executors, ^ 206, Former Recovery.

II. Assignment.

37. A judgment creditor may assign a
part of his interest in a judgment. If he
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assigns the debt, a court of equity will

secure to the assijjnee the henelit of the
judgment. Spcer \. Whiljiekl, '2 Stock. 107.

88. Where a j)arty, as security for money
loaned, has taken an assignment of a pre-

existing judgment against the borrower,
and, as a further security for the same
debt, has also taken a bond and mortgage,
a decree of this court declaring the bond
and mortgage usurious and void, will

not avail the debtor on a bill for relief to

have the judgment declared satisfied of

record, the assignment being untainted
with usury. Giveans v. McMurtrri, 1 C. P].

Or. 4G8, 2 C. E. Gr. 510.

39. After a legatee had obtained a judg-
ment therefor and made a levy, and certain

attachments had been taken out, an ar-

rangement was made by whicli she trans-

ferred her judgment to the attaching cred-

itors, who gave her their joint note for the
amount due, and took an assignment of
the judgment and execution. They then
sold the personal property by virtue of
their attachments, cancelled their note to

the legatee, and re-transferred to her the
judgment and execution. Held, that she
had no right, directly or indirectly, volun-
tarily to relinquish her lien upon the
property for the benefit of any other
creditor, and that a subsequent bona fide
judgment creditor must have the prefer-

ence. Schanck v. Arrowsmith, 1 Stock. 814.

See Evidence, ^^ 207, 411.

40. A judgment creditor, or his assignee,

cannot, after the judgment has been paid,

give it "vitality in any way against the
judgment debtor, and, of course, not
against his creditors. The assignee takes
it subject to all the equities between the
original parties. Stout v. Vankirk, 2 Stock.
78.

_

41. In his right to enforce the judgment,
a bona fide assignee is not affected by an
agreement between the judgment debtor
and a creditor of the debtor, that he will

pay off the judgment if the creditor will ac-

cept a conveyance of his property and
credit him therefor with a certain amount
upon his indebtedness, the assignee hav-
ing no notice of such agreement. Stan-
v.^Haskins, 11 C. E. Gr. 414.

42. Injunction modified so as to permit
the assignee to proceed to make the money
due on the judgment, after crediting an
amount which had been paid thereon be-

fore the assignment. Ibid.

43. The assignee of a judgment or exe-
cution, may not sue in his own name.
Sharp V. Moore, Pen. 844. See Little v.

G^hbs, 1 South. 211. Infra, | 54.

III. Foreign Judgments.

44. A judgment of a court of record in

another state of the Union, is not to be
regiirdcd here, as what is technically called
in common law language, a foreign judg-
ment—the mcie prima facie evidence of a
debt. It has such "faith and credit" here,
as in the state where it may have been
rendered, and is here, as there, deemed
conclusive evidence of debt. Gulick v. Lo-
der,\ Gr. 68; Oldena v. Hallett, 2 South.
400, 469(ft) ; CnrtiH v. Martin, Pen. 309.

45. The purpose of the act entitled "An
act relative to foreign judgments," was
simply to permit the record of foreign
judgments to be contradicted, with refer-

ence to recitals showing jurisdiction in the
court rendering the same. Mackay ads.

Gordon, 5 Vr. 286.

46. Where suit is brought against two
defendants, on a foreign judgment, one of
such defendants can plead a want of juris-

diction in the foreign court over liis co-de-

fendant. Ibid.

47. The certainty requisite in such a
plea defined. Ibid.

48. To an a(;tion upon a jiidgment re-

covered in another state, it is a good plea,
that " the defendant was not served with
process in the suit in which the said judg-
ment was obtained ; that he did not ap-
pear to said suit in person or by attorney

;

and that he was not resident nor present
within the jurisdiction of the court in

which the said judgment was rendered at

any time pending the said suit, or when
judgment was rendered therein." Price
ads. Ward, 1 Dutch. 225.

49. In a suit on a judgment obtained in

another state, it is not a good plea by a
domestic corporation to allege that pro-

cess was not served on any one authorized
to act for them in the suit, for they may
have had an office and transacted business

in such foreign state, and made the con-
tract there, and the process may have
been served on their president or other

officer while in such state. Moulin v. In-

surance Co., 4 Zab. 223.

See A'rroRNEY, H 20, 21, Constitution, §§

29-40, Corporations, U 242-244, Debt, \\

19. 20.

IV. Satisfaction.

50. After twenty years a judgment is

presumed to have been paid. Gulick v.

Loder, 1 Gr. 68 ; Pears v. Bache, Coxe 206
;

Bird V. Inslee, 8 C. E. Gr. 363.

51. The fact that a judgment was al-

lowed to stand open for twenty-four
years, when the creditor had under exe-

cution, and within his reach, property

ample to pay the judgment, is not conclu-

sive that it was satisfied ; the indulgence
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may be explained. John.^on v. Tuttle, 1 \

Stock. 365.

52. A judgment and execution levied in

1765, will be barred by time in 1815, al-

though an injunction to stay execution

had is.sued. Bucluinnan v. Rowland, 2

South. 721. See Uekay v. Darrah, 2 Gr. i

288.

53. W. H. obtained from subsequent
judgment creditors, an instrument, where-
in, after reciting that as the prior en-

cumbrances exceeded the value of tbe
;

property, which therefore formed no se-
\

curity for the judgment, they, the plain-

tiffs, for a certain sum, and for the pin--
j

pose of enabling W. H. to extinguish the
j

outstanding encumbrances, "released to i

the said W. H. all the right, title and inter- :

est which they had in said cotton mills,

machinery and premises, by virtue of

said judgment." Notwithstanding this, i

the judgment remains, as the property

of the plaintiffs ; but this estate is to be I

no longer subject to its lien. Clark v. Smith,

Sax. 121.

51. Where one of several defendants
pays to the plaintifi' a certain sum, which
he agrees to accept in satisfaction of the

judgment, and the defendant paying
the money procures an assignment of

the judgment to himself, or a third person
for his benefit, the payment does not
operate as a satisfaction of tlic judgment
as to any of the defendants except the one
paying the money, unless it appear that

the payment was intended as a satisfaction

of the judgment as to them. And the

court will not order satisfaction to be en-

tered as to the other defendants. Bnnvn
V. Mliite. 5 Dutch. 514, reversing 5 Dutch.
307. [Rev. p. 525, ISO].

55. In a case of gross wrong and fr.uid,

equity would not stop to inquire, whether
or not the injured party might possibly

get relief upon an application to open the
judgment. Independent of the fact of

the alleged agreement, if at the time the
board was furnished, the defendants had
in their hands funds which belonged to

the wife, and which from their nature
there would be a propriety in appropri-
ating in liquidation of the debt contracted
for board, this court would interfere and
compel such appropriation in satisfaction

of tlie judgment. Moore v. Gamble, 1

Stock. 246. "See Equity, | 382.

56. After the debtor has paid the judg-
ment, he cannot in any way revive it

against a bona fide mortgage or judgment
creditor, who had a lien at the time of
payment, or acquired prior to the act of
the debtor, by which it is sought to ;i fleet

his lien. Stoid v. Vankirh, 2 Stock. 7^.

57. Payment by the debtor operates for

the benefit, and as a release in favor of

creditors having liens on the same fund
bound by the judgment. Ibid.

58. Where it appears, by full and satis-

factory proof, that a judgment has been
satisfied, the court will order satisfaction

to be entered. D. and L. R. R. Co. v. Blair,

4 Dutch. 139.

50. But not unless the proof of payment
is clear and satisfactory. Hankinaon v.

Hummer, 7 Hal. 64.

60. On a rule to show cause why satis-

faction should not be entered on the
record, the sheriff having been made a
party must have notice and the court will

allow time after argument to give such
notice. Horvard v. Richman, Coxe 139.

61. Notice to the administrator of

plaintifi' 's attorney of record, is not suffi-

cient. Waddle v. Dayton, 3 Hal. 174.

62. If the plaintifi' agree to accept forty

per cent, in satisfaction of the judgment,
upon condition that the same be paid in six-

ty days, and the money is not paid within

the time specified, the court of common
pleas have no authority to make a new
agreement for the parties, or to extend the

time beyond the limits which the partie3

have prescribed ; and if they order satis-

faction to be entered upon proof of tender

of the forty per cent, after the sixty days,,

and refusal by the plaintiff' to accept the

same, and the subsequent payment of it

to the clerk of the court, such order will

be set aside. Latvrence v. Dickey, 7 Hal.

368.

63. The court refused to order a feigned
issue, to try the validity of a receipt,

shown by the judgment debtor in satisfac-

tion of the judgment, and alleged by the

judgment creditor to have been forged.

Jones v. Oliver, 3 Hal. 86.

See Attachment, | 161, Attorney, U 17,

25, 26, Banks, | 26, Certiorari, | 21, Equi-

ty, I 399, Estoppel, § 148, Evidence, §|

590-592, 626, Execution, V(i).

V. Actions.

64. An action may be brought in an in-

ferior court on a judgment obtained in a

superior one. Barracliffw Griscom, Coxe
193.

65. An action upon a judgment, is alto-

oether a new suit, and not a continuation

of the former one. Jbid.

66. A judgment obtained in a proceed-

ing, by attachment against a non-resident

debtor, who does not appear to such suit,

will not form a legal foundation for an ac-

tion. Miller v. Dangan, 7 Vr. 21.

67. A suit cannot be maintained in this
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state upon a judgment by an alderman or
'

justice of the peace of another state, witli-

out proof of the jurisili(_-ti(jn of siu;h court,
by showing the statute by wiiich it was
created. Godfrey v. Myers, 3 Zab. 197.

OS. In action on judgment, costs of
execution may l)e added to the JiuIlc-

ment. J////f/- v.\l/i//c/-, 2 Soutli. 508.

09. In an action u])on a judgment for

more than tlie state of demand, interest
cannot be added tlienlo. Jolmson v. Van
Doren, Pen. 374.

70. In dechiring upon a judgment, it is

necessary to set out the place where the
court was held in which tlie judgment was

i

rendered. Duyckinck v. Clinton Ins. Co., 3
Zab. 279. See American Thread Co. v.Shel-

'

</o»,2 Vr. 420, 421.
;

71. Payment may be pleaded in bar of
j

a judgment according to our statute. [Rev. i

Oi)ligations, | 4]. Gnlick v. Loder, 1 Gr. G8.
\

72. Xul tiel record and payment cannot
be pleaded to an action on a judgment;
either may be pleaded, but not both.
miey V. Riley, Spen. 114.

See Accord, 'i. G, Actions, is G7, Attor-
ney, 'il 20-24. Costs, § 2G, Crimes, | 830,

Debt, U 2, 10, 11, 15, 19-21, 23, Error, U
85, 8G, Executors, U 447, 453, Former
Eecoveky. Supra, I'i 9-11, 43.

VI. Judgments by Confession.

(a) Form and requisites.

73. It is not necessary that the bond and
warrant of attorney, to confess judgment,
should be given at the same time, and to

the same person. Burroughs v. Gondii, 1

Hal. 300.

74. It is not necessary that the warrant
of attorney should be directed to any at-

torney in particular. It is sufficient if

directed generally to any citizen of New
Jersey. Ibid.

75. For a debt due a testator, judg-
ment may be confessed to the executors.
Haic/ht \\Bergh, 2 Gr. Cii. 38G.

7G. Circumstances under ^vhich a note
and a warrant of attorney to confess judg-
ment thereon, obtained from a num of in-

temperate habits, were declared void by
a decree of the court of chancery, and the

decree reversed on appeal. Freeman v.

Staats, 4 Hal. Ch. 814.

77. Judgment may be entered against
the endorser of a note, although by agree-

ment he signed the bond and warrant

after its execution by the maker of the
not(\ and judgment, execution and sale
thereunder against such maker. Camden
Bank v. //(///, 2 Gr. .083, Jlornblower, C. J.,

dissenting.

See Exkcutokh, g 479, Infants,
'i 112.

(b) Entering judgment.

(1) The ajDidavit.

78. An aflidavit is required upon con-
fessions of judgment, on bonds and ob-
ligations, but in no other cases. Sharp v.

Young. 2 South. 845 ; Parker v. Griggs, 1

South. IGl ; Skillman v. Applegatc, 2 Hal.

79. A judgment entered by confession,
in a court for the trial of small causes,
must be accompanied by such an airulavit,

as is prescribed by the supplement to the
act, (lirecting the mode of entering judg-
ments upon bonds, with warrants of attor-

ney to confess judgments. [Rev. p. 83, §

UJ. Wright v. Wood, Spen. 308; English
V. Sharpe, 3 Gr. 457.

80. The act does not extend to the court
for the trial of small causes, excei)t so far

as to require an affidavit as above stated.

Ibid.

81. After process has been regularly
issued and served and declaration filed,

judgment by confession may be entered
without an affidavit. Budd v. Marvin, 1

South 248; Elliott v. Woodhull. 7 Hal. 126;
Ferguson v. Earl, 2 Gr. 124; Hoguet v. Wal-
lace, 4 Dutch. 523.

82. A judgment by cognovit after pro-
cess has been served, may be entered in

vacation, without a judge's or commission-
er's order, and without an affidavit. Stew-
art V. Walters, 9 Vr. 274. Supra, I 18.

83. If the affidavit is regular and con-
formable to the statute so as to warrant a
judge's fiat for judgment, the whole judg-
ment does not fall to the ground, because
the court upon motion, is of opinion that
the judgment was wrong, or for too much,
as against one of the defendants. Silvers

ads. ^Reynolds, 3 Harr. 238.

84. An affidavit which does not conform
substantially to the words of the act, is

the same as no affidavit. Sheppard v. Shep-
pard, 5 Hal. 250.

85. The design of the statute was to in-

terpose an additional guard against fraud
by an appeal to the conscience of the plain-

tilf, as to the fairness of the transaction. It

was not intended as a criterion by which
tlie fraud or the bona fides of a judgment
was to be tested ; nor was it designed to

introduce a new rule of law, admitting
third persons to take advantage of errors,

or irregularities in prior judgments. On
the contrary, if the proceedings are regu-

lar, and the affidavit full and complete,
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yet if the judgment is fraudulent, it is void

as against judgment creditors and purchas-

ers; if honest, though irreguhvr, it ishind-

ing against every body, but the defendant.

Evans v. Ailams, 3 Gr. 373.

80. The affidavit required by the statute

is a pre-requisite to the entry of the

iudgnient, and essential to its validity.

C/app V. Ehj, 3 Dutch, ooo, reversing 1

Dutch. 188.

87. If no affidavit he made, or if the affi-

davit do not in substance specify the true

consideration of tlie instrument or de-

mand for which the judgment is confessed,

or in any other respect l)e not a substantial

compliance with the requirements of the

statute, thejudgment is ipsofacto Iraudulent

and inoperative against creditors. Ibid.

88. The judgment will not be set aside

because the day of the month is omitted
in the jurat of the affidavit. Scudder v.

Coryell, 5 Hal. 34U.

89. Nor, because the officer before whom
the affidavit was taken, annexed to his

name the letters J. P. only, and not the

style of his office, in words at length. Ibid.

90. Nor, because the affidavit was entitled

against two persons as partners, and the

judgment entered against them generally.

Ibid.

91. The affidavit is not a necessary part

of the record of a judgment. From the

absence of it upon the record, it will not
be presumed that none existed. Dcayi v.

Thatcher, 3 Vr. 470.

(2) The consideration.

92. The affidavit of a plaintilf in whose
favor a judgment is about to be entered
on a bond with a warrant of attorney to

confess judgment, ought to state " the
true consideration of the bond or obli-

gation.'' Latham v. Lawrence, 6 Hal. 322.

93. An affidavit stating " that the trite

consideration of the said bond is for one
note of hand bearing date the 18th duy of

October, 1824, for one hundretl and twenty
dollars, i^ayable to the said T. L., six

monihs after date, with interest, which
said note was drawn by the said T. L., jr..

and also for a book account against the
said T., amounting to one hundred and
twenty-eight dollars," is sufficient. Ibid.

94. It is not sufficient to state the con-
sideration of the assignment of the bond
only. Woodward v. Cook, 1 Hal. 160.

95. An affidavit must in every respect
accord with the directions given in that
act, and must state the consideration of
the debt. English v. Sharpe, 3 Gr. 457.

96. Under the act of 29th .lanuary, 1817,

[Repealed], to prevent the fraudulent con-
fessions of judgments, "the affidavit to be
produced to the judge before whom the
judgment is confes.sed, need not state the
true consideration of the bond." It is suf-

ficient if it state that the true cause of ac-

tion is the bond, &c. Burroughs v. Condtt,

1 Hal. 300.

97. In the affidavit the words "due,"
''justly due and owing," may be applied
to indebtedness without reference to the
time of payment, as debitum in presenti,

soloenduni iufiduro. Hoyt v. Hoyt, 1 Harr.
138. See Parker v. Griggs, 1 .South. 161,

163, (a).

98. The affidavit must show a debt ex-
isting at the time of the entry of the judg-
ment. Blackwi'll V. Rankin, 3 Hal Cb. 152.

99. The judgment w'ill not be set aside

because the affidavit of the plaintiff states

that a payment was made by him of a less

sum to take up a note of the defendant
for a larger sum, without stating in what
manner tbe residue of the note was paid.

Scudder v. Coryell, 5 Hal. 340.

100. Nor, because the affidavit stated

"that the debt for which the judgment
Avas confessed was justly due and owing to

the plaintiff," without setting forth from,

or by whom it was owing. Ibid.

101. Nor, because it states that the

money, for which the bond was given, was
lent to the defendant seven years before

the date of the bond. Ibid.

102. Nor, because it is in general terms
and does not affix any sums or dates to the

various items stated in it as composing
the consideration of the bond. Ibid.

103. Nor, because it did not state in

terms, that the notes which formed a part

of the consideration for which tlie bond
was given were paid. " but only that they

were satisfied to the holder, and taken up
by the plaint! ft"." Ibid.

104. Nor, because it was made on the 6th

of November, and the bond did not become
due until the 7th of the same month. The
words "due and owing" made use of in

the statute, mean a simple indebtedness,

without reference to the time of pavment.
Ibid.

105. It is sufficient for the affidavit to

state that the debt is justly due without
stating that it is justly owing. Reading
V. Reading, 4 Zab. 358.

106. It is not a sufficient setting forth of

the consideration of a bond on which judg-

ment is confessed to state that it is a
promissory note given by the defendant
to A., and l)y him endorsed to the plaintiff;

the mere giving and endorsing over a pro-

missory note is not a sufficient considera-

tion for a bond, without there is some con-
sideration, either for the making of the

note, or for its assigiunent. Ibid., Og-

den, J.

107. A bona fide, although inadequate
consideration for the assignment would
make a good consideration for payment
to the full amount of the note. Ibid.

108. It did not appear that there was
any affidavit in the case, and it was in-

sisted that a judgment cannot be confessed
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lor future advances, because the pliiintiff

cannot swear "that tlie debt is justly and
honestly due and owin<^,'' and that the court
sliould not allow the defendants to enforce
their judgment, as it was in contravention
of the statute. Held, that the only ground
of jurisdictiim in this court to interfere

witli the judginent would be, that it was
fraudulent. Clapp v. Ely, 2 Stock. 17S;
S. C, 8 Dutch. 555.

109. Under the laws of this state, no
judgment by confe.ssion can be entered to

secure future advances; it must be for a
lawful debt, founded on a legal considera-
tion and for a debt justly anil honestly due
and owing at the time of the entry of the
judgment. S. G ,Z Dutch. 555, overruling
1 Dutch. 188.

(3) Mode and validity.

110. A judgment on bond and warrant
of attorney can only be entered in the
mode directed by the act for that purpose,
although ten years have elapsed and it has
become necessary to obtain leave of the
court on afiO-davil, as required by section
eight, Rev. p. 82. Eakin v. Smith, 1 Zab.
97.

111. If to a money bond, with a warrant
of attorney to confess judgment thereon,
an agreement or condition is appended
under seal, that it is subject to the condi-
tions of another agreement between the
parties, judgment by confession cannot be
entered thereon. The court of justice can-
not inquire if the conditions of the agree-
ment have been complied with. The only
remedy for the obligee is by action on his

bond. Harwood ads. Hildreth, 4 Zab. 51.

112. It is not necessary that it should
appear upon the record, that the bond
and warrant of attorney were produced be-

fore the judge at the time of entering the
judgment. Burroughs v. Condit, 1 Hal. 300.

113. On a bond conditioned for the pay-
ment of a certain sum of money in three
years, with interest annually, a judgment
may be entered for the whole penalty of
the bond on default of payment of the
first year's interest. Warwick v. Matlack,

2 Hal. 165.

114. A judgment against two persons, by
confession on warrant of attorney, may be
set aside as to one of them, and stand
good against the other, (it appearing by
affidavits that nothing is due and owing
from the former to the plaintiff). Silvers

ads. Reynolds, 2 Harr. 275, 3 Harr. 238.

115. A warrant of attorney given by two
persons authorizing an attorney to appear
to an action to be brought " against us,"

and confess judgment "against us," will

not authorize the confession and entry of
a judgment against one of them, al-

though the other be dead at the time judg-

ment is entered. Hunt v. Chamhprlin , 3
Hal. 33().

110. A judgment entered upon a bond
with warrant of altorncy to conlcss judg-
ment, after the death of the obligor, will

be set aside as irregular. Mihior v. Milnor,
4 Hal. 93; Wood v. Hopkins, Pen. 089.

117. A judgment cannot be entered in
the name of the obligee after he has as-
signed the bond and wanant. liced v.

Bdinbridfie, 1 South. 351.

118. Upon a bond payable on demand,
a judgment confessed on the day of its

date, is regular; at least so far, that none
but the ilefendant in the judgment can
complain of the irregularity. Karilc ads.

Emley, 2 Harr. 348.

119. A judgment entered u[)on a bond
and warrant of attorney, is not void, al-

though the warrant authorizes the confes-
sion of the judgment for one sum, viz. the
sum mentioned in the condition of the
bond, and the judginent is entered for

double that sum, viz. the amoimt of the
penalty. Den. Flommerfelt v. Zellers, 2 Hal.
153.

120. Nor is it void, although the warrant
of attorney is general to confess a judg-
ment for a specified sum, without refer-

ring to the bond. Ibid.

121. Nor, although the placitn is omitted,
so that it does not appear by the record, of
what term the judgment is entered. Krid.

122. Nor, although the affidavit was not
filed with the papers in the cause, at the
time the judgment is entered. Ibid.

123. If there be no warrant of attorney,

the plaintiff" must appear in pei'son, and
the affidavit must also be produced. Young
w Stout, 5 Hal. 302; English v. Sharpe,o
Gr. 457.

See Assignment for Benefit of Cred-
itors, ? 19, Ejectment, |? 157«-159, Evi-

dence, 'i 260, Husband .\nd Wife, ?f 183,

185, Insolvency, | 6.

(c) Setting aside the judgment.

(1) Parties.

124. A judgment by confession may be
opened on motion of the defendant there-

in. Parker V. Griggs, 1 South. 161; Reading
v. Reading, 4 Zab. 358.

125. Or, his executors or administra-
tors. Wood V. Hopkins, Ven. ()Sd; Young
v. Stout, 5 Hal. 302.

126. Or, sureties on the judgment bond.
Alderman v. Diament. 2 Hal. 197 ; Parker v,

Griggs, 1 South. 161, 162.

127. Or, a judgment creditor. Milnor
V. Milnor, 4 Hal. 93 ; Senddcr v. Coryell, 5
Hal. 340 ; Latham v. Lawrence, 6 Hal. 322;

Blackwell v. Rankin, 3 Hal. Ch. 152; Clapp
V. Ely, 3 Dutch. 555. Contra, Evans v.

Adarns, 3 Gr. 373; Hoyt v. Hoyt, 1 Harr.
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138. See Sherer v. Collins, 2 Harr. 181
;

Black V. Kirgan, 3 Gr. 45. Supra, I 85.

128. Or, a purchaser without notice.

Reed v. Bainbridge, 1 South. 351(6) ; War-
wick V. Matlack, 2 Hal. 105, 106.

129. Or, a party interested, who, al-

thougli a stranf!;er to the reconl, can show
fraud. Den. Vanderveerc v. Gaston, 4 Zab.

818.

130. Or, an officer of law, wlio has
seized the goods of tlie judgment debtor.

diver V. Applcgnte, 2 Soutli. 479; Skillman

V. Appkgaie, 2 Hal. 62.

131. But not on motion of an attaching
creditor. Melville v. Brown, 1 Harr. 303.

See Stewart v. Walters, 9 Vr. 274, Equiiy,
in(c)(3).

(2) 0)1 what gromuls.

132. The control which the court exer-

cises over such judgments, upon motion
and in a summary manner, is only of a

discretionary and equitable character
;

and not that of a court of err(jrf>. Silvers

ads. Reynolds, 3 Harr. 238.

133. Although an order in terms sets

aside the judgment as to one defendant,
it does not alter or aftect the record ; its

technical meaning and legal influence is

only to restrain the plaintiff from execut-
ing the judgment against tlie defendant as

to whom it was aside. Ibid.

134. The question in cases of this kind
is not whetlier other creditors might not
have secured tlieir claims if the judgm-ent
complained of had not been entered, but
whether the plaintiff has done anytliing
mala fide or contrary to the statute. If he
has not, his securitv ouglit not to be dis-

turbed. Hoyt v. Hoyt, 1 Harr. 139. See
Supra, I

108'.

135. The court ought not to set aside a
judgment, or postpone a plaintiff, in favor
of other creditors, on the ground of an
implied or constructive fraud, where no
actual injustice has been done. If the
transaction is fair and honest as between
the parties, and no actual fraud has been
perpetrated or intended, but the plaintiff

with an equitable right has an advantage
at law over other creditors, the court
ought not to interfere. Ibid.

136. Upon the application of a subse-
quent judgment creditor, a judgment en-
tered by confession, upon a bond with war-
rant of attorney, will not be set aside,
although the copy of the bond and warrant
of attorney upon wliicli the judgment was
entered, was made upon two half sheets of
paper, and not upon a whole sheet.
Scuddei- V. Coryell, 5 Hal. 340.

137. Nor, will it be set aside, because the
copy of the bond and warrant of attorney,
at the end of wliich the judgment is en-
tered, contains erasui-es and oblitera-
tions. Ibid.

138. A judgment entered by virtue of a
warrant of attorney in this state, will not
be set aside on the ground that the prin-

cipal debtor resides in another state, and is

there the administrator of the obligee, and
alleges that nothing is due on the bond.
Fries v. Woodward, 2 Vr. 273.

139. In a case where a judgment is con-
fessed formore than is then honestly due
and owing, if there is actual fraud, in-

volving moral turj)itudeon the jiart of the
plaintiffs, the whole judgment should be
set aside and declared void ; but if the
judgment is only constructively fraudu-
lent, the court will do justice between the
parties, and will hold the judgment good
for what was due and owing when it was
confessed, and will set it aside as to the ex-

cess. Clapp V. FAy, 3 Dutch. 555, Potts, J.

140. Where a judgment is confessed, in

part, to secure a debt then honestly due
and owing, and in part, to secure future
advances, and such advances are after-

wards made according to agreement, the
court will not infer that an actual fraud,

involving moral turpitude, was intended
at the time the judgment was confessed.

Ibid., Potts, J.— Williamson, C, Ogden and
Vredenburgh, Justices, and Cornelison and
Wood, Judges, dissenting.

141. A judgment will not be set aside

on the ground that it was fraudulently

confessed for a larger sum than was actu-

allv due, unless the fact l)e clearly estab-
lished. Caldwell v. Fifield, 4 Zab. 150.

142. Money for which judgment is con-

fessed may be honestly due, and yet the

judgment not bona fide. If it was confessed

not for the purpose of securing the debt,

but as a fraudulent cover to the prop-
erty, and to protect it from another cred-

i

itor, it should be set aside as fraudulent,

j

But to establish the fraud in such a case,

the proof should be clear and satisfactory.

Joyies v. Naughright, 2 Stock. 298.

143. The circumstances unexplained
must be very strong and convincing to

justify the inference that a judgment was
fraudulent, wben it was ])r(n'ed, beyond
doubt, that the debt was justly and hon-
estly due. Ibid.

144. The court cannot declare the judg-
ment void as against creditors, simply
because the judge or court had suffered

it to be entered in violation of the

j

statute. Clapp v. Fly, 2 Stock. 178.

I 144«. It is the conscience of the party

!
Avhich equity is to test, and not the legality

j

of the judgment, or to correct the error of

I a court of law. Ibid.

145. In the absence of proof tbat the

j

debt was not real, or that it was got up for

I a fraudulent purpose, suspicious circum-

j

stances attending the confession of a judg-

ment, will not be sutlicienf. Morris Canal

Co. V.' Stearns, 8 C. E. Gr. 414, 9 C. E. Gr.

i

588.

146. In the absence of evidence that the
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creditor to whom judgnieuL was confessed,
participated in the debtor's design, to

defeat another ci-editor who had com-
menced suit against him, a sale to the
creditor, under an execution issued on such
confessed judgment, will not l)e set aside
in favor of the creditor who had previously
commenced suit. That the debtor himself
intended, by giving the preference, to de-
feat such creditor, is immaterial. Goodwin
V. Hamill, 11 C. E. Gr. 24.

147. The supreme court in a coUatei'al

proceeding, set aside a judgment by con-
fession in the common pleas, because en-

tered in vacation, although the latter

court had refused to set it aside on that

ground. Penn v. Meeks, Pen. 151.

But see Courts, l 49.

(3) Proceedhiga.

148. Form of affidavit to open judg-
ment. Alderman ads. Duonent, 2 Hal. 197,

198.

149. A judgment on a bond and warrant
of attorney will be set aside on an affidavit

of a defence, and defendant will be permit-
ted to plead to the merits, but not, non est

factum. Ibid.

150. An affidavit that the party be-
lieves a judgment to be fraudulent, is not
sufficient to induce the interference of the
court ; the facts should be disclosed, that

the court may judge whether there is any
just ground for such belief. Melville v.

Brown, 1 Harr. 363. See Bell ads. Kelly, 2

Harr. 270.

151. The court will not in a summary-
way on such motion, set aside a judg-
ment, upon allegation of fraud, although
supported by counter affidavits of the
applicants. Hoyt v. Hoyt, 1 Harr. 138.

152. The most that the court can do, if

fraud be imputed, is to refer it to a jury,
when a proper case is made to justify such
a course. Ibid.

153. If fraud is suggested or usury
alleged, tlie usual and proper way is to

let the judgment stand, and to award a
feigned issue to try the fact. Aldei-man
ads. Diament, 2 Hal. 197, 199, note ; Reed v.

Bainbridge, 1 South. 351, 352 ; Barrow v.

Bispham, G Hal. 110; Clapjj v. Ely, 3

Dutch. 555, 019. See Melville v. Brown, 1

Harr. 363.

154. Or, a want of consideration.
Scudder v. Coryell, 5 Hal. 340.

155. Subsequent to giving a bond and
warrant of attorney, there were dealings
between the parties, by which the defend-
ant claimed that the plaintiffs became
indebted to him in a sum more than
sufficient to discharge the debt secured
by the bond. After judgment was en-

tered, the defendant moved to stay pro-

ceedings on the execution and for the
award of a feigned issue to try the cjuestion,

whether the debt, which was the considera-
tion of the bond, had been paid. From
the proofs before the court, it satisfactorily

appeared that there was a balance due
from the defendant to the piaintifFs, inde-
pendent of the debt secured by the bond.
Jleld, that thoi-e was no ground for award-
ing a feigned issue, and that the motion
should be refused. Audenried v. Wood-
ward, 4 Dutch. 265.

156. On a rule to show cause the court
has the power of deciding on both law
and fact, although it may order a feigned
issue at its discrcition. Matthews v. Warne,
6 Hal. 295, 311, 312.

158. To a declaration filed, the creditor
may jiut in a plea of payment by the
defendant, and thereunder nuiy show that

the debt had been paid or satisfied either

before or after judgment. Reynolds v.

Britton, 3 Harr. 304, 306.

159. The parties may read the affidavits

already before the court, and give such
further evidence as they may see proper.
But if the creditor intends to rely on
payments, or facts other than those dis-

closed by the affidavits, he must give

notice of them in writing, at least ten

days before the trial. Ibid.

160. Where the court, at the instance of

a subsequent judgment creditor seeking
to be relieved from a prior confessed judg-
ment, directs a trial for the purpose of

ascertaining whether any thing, and if

any thing, how much, is really due on
such prior judgment, the plaintiff" has no
right to demand from the creditor a bill

of particulars of what he intends to

give in evidence on the trial. The pro-

ceeding is under the direction of the court,

and the trial is to be had upon such terms
as the court shall prescribe. Ibid.

161. There is no instance where a court

of law, exercising a summary equitable

jurisdiction over judgments entered by
confession, has ordered the title deeds to

real estate to be delivered, or a reconvey-
ance made. Barrow v. Bispham, 6 Hal.

110.

See Amendments, ^§ 14, 15, Constable,

^ 24, Corporations, | 270, Courts, § 48,

Equity, U 390, 391. 406, 11(5'), Error, I

(a)(2)(iii), | 73, Evidence, § 39, Execution,

I 191, VII, VIII.

(d) Costs.

162. No cost's can be recovered beyond
the four dollars allowed by the statute.

Eakin v. Smith, 1 Zab. 97.

163. The prescribed form of judgment
{Rev. p. 81. I 5) is for that amount, and no
taxation is necessary. Ibid. 99.
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I. Grand Jury.

II. Petit Jury.

(a) Jury of view and foreign jury

.

[b) Struck jury.

III. Practice.

(a) Venire and return,

[b ) Swearing.

( c ) Challenge.i.

(1) To the array.

(2) To the polls.

(3) How tried and proved.
{d) Tales.

( e) Rights, duties and qualifications.

I. Grand Jury.

1. The panel of the grand jury return-
ed by the sheriff, or the caption thereto,
should show the purpose for which, the
authority by which, and the court to

which, the persons named in the panel
were summoned. State v. Rickey, 4 Hal.
293.

2. Althous^h the panel returned by the
sheriff, by which the orand jury are called
and sworn, is defective, yet it may, by
order of the court, be amended, or a new
one substituted, at any time during the
day on which it is returned, previous to
the presentment of any bills of indictment.
Ibid. ; Chase ads. State, Spen. 218.

3. It is a good plea in abatement to an
indictment for rape, that one of the grand
jurors by whom the bill was found, was
not a freeholder, as directed by the act of
assembly. State v. Rockafellow, 1 Hal. 332.

See Crimes, U 173-181, 236, 238, 242, 243,
246.

11. Petit Jury.

(a) Jury of view and foreign jury.

4. A motion for a special rule for a jury
of view will be granted where one of the
showers, under the common rule for a
view, has been obstructed in running a
line. Den. Snyder v. Van Natta, 2 Hal. 25.

5. Where it was alleged that the plain-
tiff's right depended upon certain lines as
laid down in a very old survey, which in-
cluded the premises in dispute, that a view
of the lines of the old survey was neces-
sary, and that the sheriff would be resisted
when attempting to take the jury over
lands included in the old survey, but not

I
in dispute, a special rule, authorizing the

i

sheriff to take the jury of view over such
i
lands, and to run the lines of the old sur-

I vey which bounded the premises in dis-

pute, was refused, on the ground that there
was no evidence that there would be re-
sistance to the sheriff, that it would be
improper to send the sheriff and jury over
land not in dispute, and that it would be

I
oppressive to the defendant. Den. v. Wood-

;
ivard, 1 South. 122.

6. When a rule for a jury of view is once
entered, it continues in force until the
cause is tried, or the rule is discharged.

j

Houston ads. Woodward, 2 Harr. 344.

7. In an action between two mill owners,
involving no question of public interest, or
as to which there is no public excitement,
the court will not order a foreign jury,

upon affidavits ex^^ressing merely the opin-
ion of individuals, that a fair trial cannot
be had by a jury of the proper county; to

j

make such order would require strong evi-

dence of its necessity. Deacon v. Shreve, 3
Zab. 204.

8. A foreign jury was allowed on the
ground that the real parties were the East
Jersey proprietors, plaintiffs, and the cor-

poration of B., in the county of B., defend-
ants ; that the members of the corporation
of B. had great influence in the county
of B., and therefore a fair and impartial
trial could not be had by a jury from that

count3\ Bell v. Van Riper, Pen. 510.

See Costs, | 4G.

(b) Struck jury.

9. WTiere the plaintiff applies for a
struck jury, no notice of the application

need be given to the defendant, unless the
latter have a rule by proviso, in which
case two days notice of the intended appli-

cation must be given. Fuller ads. Den.
Saxton, Spen. 61.

10. Unless he have a rule by proviso, the

defendant cannot enter a rule for a struck

jury without giving two days' notice to the

plaintiff. Ibid.

11. The judge before whom a special

jury is struck, is not competent to deter-

mine upon irregularities in the notice;

application must be made to the court.

Den. Hinchynan v. Cook, Coxe 446.

12. Where an issue is directed, a special

jury will be ordered by the court of chan-
cery, on the application of either party,

sul)"iect to the preference given to the

plaintiff, by /the rules of the supreme
court. Bassett v. Johnson, 2 Gr. Ch. 417.

13. When counsel on each side has given

notice of the striking of a jury, at different

times, and befoi'e different judges, it seems,
that the plaintiff' is entitled to the prefer-

ence. [iJev. p. 527, ? 14]. Ibid.

See Costs, U 47-49, Crimes, | 309.
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III. Pr.vctick.

(a) Venire and return.

15. A iianol headed " petit jury, Aju-il

term, 18()3," containing the names of roi'ty-

eight jurors, and the abbreviated names
of the townships where they reside, is

sufllcient, if served on tlie prisoner at the
same time witli the copy of the indict-

ment, if such abbreviations clearly indi-

cate the residences of the jurors. A cross
over the name of one of the jurors will

not vitiate the panel, if it leaves the name
of such juror plainly legible. State v.

B7-ookii, 1 Vr. 356. See Cri.mks, ? 305.

16. If there is a mistake in the copy of
the panel of the jury delivered to the pris-

oner, and one of the juror's names omit-
ted, such juror cannot be sworn. State v.

Powell, 2 Hal. 274.

17. The sheriff is the only person to

whom is committed the power of select-

ing and returning jurors, and any inter-

ference by a party is illegal, and vitiates

the return. State v. Johnson, Coxe 219.

See Coroners, ^ 2, Justices Couets, VI.

(b) Swearing.

20. It is not necessary in a civil action
for a penalty given by statute, that the
record, which states that some of the jurors
were affirmed, should also state, that they
alleged themselves conscientiously scru-
pulous of taking an oath. Clark v. Collins,

8 Gr. 473.

21. Nor, is it necessary to ask an affirm-

ing juror, whether he is conscientiously
scrupulous of taking an oath. Anonymous,
Pen. 930.

23. Where the record is in these words

:

"and the jurors being chosen and sever-

ally sworn and affirmed, according to law,"
it is sufficient. Ibid. 216.

See Affidavits, | 15, Crimes, | 181.

(c) Challenges.

(1) To the array.

24. Any interference by a party with
the selection of a jury is illegal, and is a
good ground of challenge. McDonald v.

Shatv, Coxe 6 ; State v. Johnson, Coxe 219.

25. The judge before whom the special
jury was to be struck, at the suggestion of
plaintifl"'s counsel, altered the list, by
excluding some whose names had origin-

ally been placed on it. but Avho were un-
questionably improper to try the cause.
Held, that though such an act may be ob-
jectionable, yet, as it does not impeach the

;
fitness of tlie jury returned, it constitutes
no valid ground of challenge to the array.
Den. Inskecp v. Lecony, Coxe 39.

26. Where there has been a rule for
a struck jury, and upon the striking before
the judge, the sheriff's book is objected to
as incomjilete, and the ol)jection over-
ruled, the incompleteness of the book is

no ground of challenge to tlie array upon
the trial, unless in cases of imposition or
fraud; the decision of the judge who struck
the jury is conclusive. Mafett ads. Den.
Tonkins, 1 Hal. 228.

28. A constable is an improper person
to summon a jury in a cause in which he
is interested. Cranmer v. Crawley, Coxe 43.

29. As to the officer returning "the panel,
kindred and afllnity are grounds of
principal challenge, and if found to
exist, the array must be set aside. Van-
auken v. Beemer, 1 South. 864; Vannoy v.

Givens, 3 Zab. 201.

30. Kindred need not be within the
third degree; if it be within the ninth, it

will be as conclusive in the case of the
officer, as in that of the juror. Ibid.

31. There may be a challenge to the
array of a special jury, that they were not
returned by the sheriff. Den. Lee v.

Evaul, Coxe 283.

32. Where the ground of a motion to
postpone Avas, that the court had excused
all but seven of the panel, and the court
refused the motion, and ordered on the
trial, and also a tales. Held, that the plain-
tiff might have challenged the array if he
thought the previous proceedings ille-

gal, but the jury having been sworn with-
out a challenge to the array, became a
legal jurv. Smith v. Clayton, 5 Dutch. 357,
359.

See Crimes, | 305, Judges, g 6.

(2) To the polls.

33. On the trial of indictments, where
the defendant is entitled to three per-
emptory challenges, the state is also enti-

tled to three. Cook v. State, 4 Zab. 843.

34. A peremptory challenge to a juror
cannot be withdrawn after the juror has
been set aside, and the next one called.

Farnian v. Applpgate, 3 Zab. 28.

35. The formation or expression of a
mere hypothetical opinion, is no legal

ground of challenge. Mann v. Glover, 2
Gr. 195 ; State v. Spencer, 1 Zab. 197.

37. A juror cannot be challenged a
second time for matter that might have
been proved or given in evidence on the
trial of the first challenge, and which, if

so proved, would have sustained thatclial-

lenge. Though a party must prefer all

his challenges of the same nature and tria-

ble by the same forum at once, yet he may
challenge the juror a second time, for any
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matter or cause constitutins; a clifFerent

challenge, and triable hv a diflerent forum.
Ibid.

38. A challenge, whether in writing or

by parol, must be in such terms that the
coiu-t can see, in the first place, whether it

is for principal cause or to the favor, and
so determine by what forum it is to be
tried ; and in the second place, whether
the facts, if true, are sufftcient to support
such challenge. A challenge to the favor

need not be in writing. Ibid. ; State v.

Spencer, 1 Zab. 190, 198.

39. A declaration of opinion, to dis-

qualify a juror, must be such as im-
plies malice or ill will against the pris-

oner. It does not constitute a good cause
of challenge to a juror, that he has formed
and expressed an opinion of the guilt of

the prisoner, founded on his own knowl-
edge of the facts, or upon information
supposed to be true. State v. Spencer, 1

Zab. 196, 198 ; State v. Fox, 1 Dutch. 566.

40. Or upon newspaper reports. Ibid.

41. Such declaration or expression of
opinion is, in itself, no evidence of mal-
ice or ill will. State v. Fox, 1 Dutch. 566,

593.

42. By malice is meant that state of

mind, favorable or unfavorable, which
resists the influence of truth, and prevents
a decision of the cause, according to the
weight of the evidence, without bias. Ibid.

594.

43. It is no cause of challenge that the
juror has tried and convicted another
defendant charged with the prisoner in the
same indictment. Ibid. 595.

44. A principal c\vA\\enge propter affectum
is founded, among other things, on the
fact that the juror is related, or of kin or

affinity, to one of the parties, within the
ninth degree; or that he has given a ver-

dict in the same cause, or on the same
matter ; or that he lias beforehand de-
clared his opinion concerning the case.

State V. Spencer, 1 Zab. 190, 197.

45. Challenges to the favor are founded
on some facts or cii'cumstances showing a
probability tliat the juror is favorable
to the one party or the other, but not
amounting to a ground of principal chal-

lenge. Ibid.

46. A challenge that a juror has a suit
for a like cause against the challenger, is

good. Gardner v. Lanning. Pen. 651.

47. Challenge of a juror for favor, "that
he is a neighbor," is illegal. Jones v. BxU-
terworth, Pen. 456.

48. That a juror is the administrator of
the malvcr of a note for which suit was
brought by the assignee against the en-

dorser, is good ground of challenge.
Meeker v. Potter, 2 South. 586, 588.

49. A party is not obliged to tender his

challenge twice, but when once pre-

sented, the court should try it, unless
expressly waived. Ibid.

50. A juror who had married the daugh-
ter of the defendant's brother is disquali-
fied. It is a principal challenge, and not
to the favor. Den. Hinchman v. Clark,
Coxe 446.

51. A juror has no right to challenge
himself, and though a good cause of chal-
lenge subsists, yet if neither party will take
advantage of it, the court cannot reject
liim. Den. Bickham v. Pissard, Coxe 220.

52. The proper time to make a chal-
lenge is before the jury is sworn. Boyles
V. McEoimn, Pen. 677, 679.

(3) IIoic tried and proved.

53. More than two triers, or more than
two jurors, can in no case be sworn to try

a challenge to a juror, except in the case
of the second juror called ; in which case,

the challenge is decided by the lirst juror,

together with the two triers appointed by
the court. McCormick v. Brookjield, 1 South.
69, 72.

54. Challenges propter affectum, are of
two kinds: principal challenges are to

be tried by the court, and challenges to
the favor, by triers. Vanauken v. Beemer,
1 South. 364; Stede x. Spencer, 1 Zab. 196,

197 ; Mann v. Glover, 2 Gr. 195. [See Rev.

p. 531, ? 37].

55. When the array is challenged, the
triers are to be appointed by the court
frora the panel, unless there are special

objections; in such case, persons not on
the panel may be appointed. Den. Lee v.

Evaul, Coxe 283.

56. As to the mode of proving a chal-

lenge, the law of evidence is the same as
in other cases. Proof may be made by
records, papers or witnesses, either to sup-
port the challenge or to disprove it. State

v. Spencer, 1 Zab. 196, 199 ; State v. Fox, 1

Dutch. 566, 588.

57. The juror challenged may be exam-
ined as a witness to prove the alleged

cause of challenge, though it tend to his

own disgrace. The rule of the common
law, in tliis respect, is altered by the act

concerning evidence, approved April 5,

1855. [Rev. p. 379, ? lOJ. State v. Fox, 1

Dutch. 566. See State v. Spencer, 1 Zab.
197 ; State v. Zellers, 2 Hal. 220.

58. The actual existence of malice
may be proved, or it may be implied in

law, from the situation, the relations or the
acts of the jm'or. Ibid. 594.

59. A juror cannot, before he is sworn
on his voir dire, be asked, whether he has
formed and expressed an opinion as to the
guilt of the prisoner. State v. Zellers, 2 HuL
220.

60. If a challenged juror is sworn on his

t'oir dij-e, and does not disclose any inter-

est the party challenging may prove the

interest by other testimony. Den. Bick-

ham V. Pissant, Coxe 220.
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(d) Tales.

r>l. The section authorizing a idles, that
" if hy reason of chalUMiges or the (lelanlt

of jurors or otherwise," {R(^v. pp. 52S, 529,

^ 21), eovers the case of a clelicieney aris-

ing by reason of the court excusing jurors.
Smith V. Clayton, 5 Dutcli. 357, 300.

()2. The court may order a talfn, though
the jury is special and summoned from a
remote .county. Den. Lee v. Evaul, Coxa
283.

See Crimes, I 304, Jcstices Court, VI.

(e) Rights, duties and qualifications.

63. In an action of ejectment to recover
hxnd covered by a dam and pond alleged
to be the bed of a creek of which the plain-

tiff" claims title, at the request of the par-
ties, the jury, in addition to their verdict,

may express an opinion as to whether
certain appendages of the mill are in the
ancient bed of the creek. Den. v. Wright,

Pet. C. C. 62, 72.

64. The jury are the judges of the weight
of evidence, but they have no right to
disregard competent evidence that is

unim peached. N. J. Flax Co. v. Mills, 2

Dutch. 60; Den. v. Vandeve, 2 South. 589,

678.

65. The court will fine jurors who in the
jury room maltreat a fellow juror because
they differ in opinion. Morrow v. McLen-
nan, Pen. 919.

66. A justice of the peace ought not to

impose a fine upon a non-attending juror,

without first giving him, personally, or in

writing, a reasonable notice to appear and
show cause if any he have, why he should
not be fined. State v. Hollinahead, 1 Harr.
539.

67. An execution for collecting such fine

should not authorize the taking of the
body for want of goods. Ibid.

68. A joint conviction of two or more
defaulting jurors, is illegal, and should not
be made part of the record in the civil

suit in which they were summoned. Ibid.

69. In a justice's court a juror, although
above the age of sixty-five, may be sworn
by consent. Sutton v. Petty, 2 South. 504.

70. A jury unable to agree cannot leave
the finding of the verdict to a part of their

number, and then render their own ac-

cordingly. Ryerson v. Kitchell, Pen. 999.

71. After the jury has retired, if one of
their number be too sick to take part, the
remainder cannot proceed. Den. Denman
V. Baldwin, Pen. 945.

JUSTICES COURT.

I. JUUISDIOTION.

(a) In general.

(6) An to amount involved.
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V.
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Jurisdiction.

T. Jurisdiction.

(a) In general.

1. The court for the trial of small causes

is, by the terms of the statute creating it,

a court of record, and must be consid-

ered as having before it an entire and
complete record of all its proceedings,

from the commencement of the suit to

the linal judgment and execution. Schooley

V. Thome, Coxe 71 ; Hinchman v. Cook,

Spen. 271.

2. It is a statutory tribunal t)f limited

and speciiic jurisdiction, and although a

courtof record, is such only for the special

purposes mentioned in the act, and is not

to be assimilated to common law courts of

record. Peltier v. Pennington, 2 Gr. 312,

319. Hornblower, C. J.

3. It is not an inferior court, in the sense

that its judgments can be called in ques-

tion in a collateral proceeding. Russell

V. Work, 6 Vr. 316. See Attachment, ^^

195-197, 208, Courts, | 129, Judgments, |

28.

4. The recorder of a city, borough,_ or

town corporate, is authorized to try civil

suits, under the small cause act; and his

jurisdiction is not restricted to causes

arising between corporators or members
of the city. Nor is it necessary for the

plaintiti' to aver or show the cause of ac-

tion to have ai'isen within the city or bor-

ough, or that the defendant is a resident

there. Hufchings v. Scott, 4 Hal. 218.

5. The legislature may, consistently with

the constitution, confer the powers and
authorities of jnstices of the peace on the

mayor, recorder and aldermen of a city or

borough. Ibid.; McGear v. Woodruff] 4

Vr. 213, 218.

6. The act authorizing mayors, record-

ers and aldermen {Rev. Laws, p. 046, ^ 62),

expressly limits tlieir jurisdiction as such

to the territorial extent of the city or bor-

ough for which they are appointed. Dun-
ham V. Solouion, 1 Harr. 50, 53.

7. Magistrates and others, empowered
to fine and imprison in a summary way,
are judges of record quoad hoe, and their

judgments and convictions should be re-

corded. Such recording may have the

conclusive etlect of protecting them in

their judicial action, but will not raise

these tribunals to the dignity of common
law courts of record. In re Kerrigan, 4 Vr.

344.

8. The corporation of New Brunswick
city, have no power under their charter,

to create an action of debt, or by ordi-

nance to confer judicial power on their

officers. Weeks v. New Brunstvick, 1 Harr.

237.

9. The language in the charter, making
the city magistrates "justices of the peace,

ex officio," gives them no power to enter-

tain or try actions of debt. An ordinance

giving such power is void quoad hoc. Ibid.

See Stcde v. Perkins, 4 Zab. 409.

10. If a jury cannot agree upon their
verdict, and are dismissed by the justice,

his jurisdiction is at an end in that cause.
Waddel v. Physick, 2 Harr. 331.

11. Nor, can he grant a new trial after

such dismissal. Gulick v. Van Tilburgh, 1

Harr. 417. See Van Waggoner v. Coe, 1

Dutch. 197, 202. [Rev. p. 555, ^ 90, and p.

557, g 103].

12. Nor, set aside a verdict. Forman
V. Murphy, Pen. 1024 ; Sims v. Smith, 1

South. 92; Heath v. Sergeant, Pen. 524;
Oliver v. Applegate, 2 South. 479, 481.

13. Nor, open a judgment. Loring v.

Ramsey, Pen. 030 ; Combs v. Johnson, 7

Hal. 244, 245 ; Terhune v. Barcalow, Hal.
38, 40. But see Woodruff' v. Cams, Pen.
505.

14. Nor, set aside a report of referees,
because they received illegal testimony.
Smith V. Snowhill, 6 Hal. 41.

15. If the parties " agree to come to

trial," it is a sufficient agreement [Rev. [>.

539, l 6), " to enter, Avithout process, an
action before a justice," in oi'der to give

such justice jurisdiction. Vanderveer v.

Ingleton, 2 Hal. 140.

16. Either the plaintitt' and defendant
should appear in person before the justice

so as to manifest their consent, or some
person on behalf of the plaintiff, having
competent authority, and such authority

should be verified before the justice.

Yoimg V. Stout, 5 Hal. 302.

17. The defendant cannot, with propri-

ety, become the representative of the
piaintiflf; especially for the purpose of

communicating to the justice the agree-
ment of the parties for the entry of an ac-

tion. Ibid.

18. Judgment may be entered where
defendant obtained an adjournment on
condition that if he should not appear on
such day, it should be entered. Baldwin
V. Broivn, Pen. 533.

19. A case is discontinued by the ex-
piration of the justice's commission.
Ross V. Ford, Pen. 906 ; Tichenor v. Hewson,
2 Gr. 26. [Rev. p. 540, I 8, p. 563, | 133]

.

20. After his term expires he cannot
issue a scire facias on an execution recov-.

ered before. ' Swisher v. Hibler, 2 South.

808.

21. Where the justice who issues a war-

rant is absent when the writ is returned,

and the parties voluntarily submit to the

decision of another justice, the judg-
ment by such second justice is good.

Quigley v. Baldwin, Coxe 37; Johnson v.

, Coxe 44.

22. An action for false imprisonment
is not within the jurisdiction of a justice

of the peace. Jeff'ers v. Brookjleld, Ccjxe 38.

23. Nor, actions of slander. Sparks v.

Holston, Pen. 844. See Dams v. Stewart,

Pen. 331.
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24. Nor, trespass for assault and bat-
tery. Bates V. Adams, Vvn. '.>Si.

2") To attack and violently strike the

liorse before a carriaj^e in which a ))crson

is sittinjjj, is an assault on the person,
of which a justice has no jurisdiction.

M((rniiille v. Oliver, Pen. 379, 380, Penninf/-

ton, J.

2(). A justice lias jurisdiction of an ac-

tion on the case hy a master for loss of
services of his ai)prenticc, caused by an
assault and battery. Canaan v. S)uock,

Pen. in.
27. A justice has jurisdiction of actions

for malicious prosecution. Matthews v.

Ferguson, 2 South. 822.

28. A suit on a replevin bond, inay
be brought in a justice's court. Hughes
V. Hughes, Pen. 577. See B.UL, U «, 2t).

29. A bank may be sued before a jus-

tice. State Bank v. Van Horn, 1 South.
382. [/^er. p. 539, |7J.

30. A turnpike company may sue in

a justice's court for tolls. Ayres v. Turn-
pike Co., 4 Hal. 33.

31. Query. Whether a railroad com-
pany, chartered by another state and
ownine: property here, can be sued before

a justice. D. L. and W. R. R. Co. v.

Ditton, 7 Vr. 361, 362. [Rec. p. 53<.), =! 7].

32. An action against a municipal cor-
poration cannot be brought in the court
for the trial of small causes. Princeton v.

Mount, 5 Dutch. 299.

33. Justices have not the power of en-

forcing obedience to their rules by attach-
ment. Prosser v. Richards, Pen. 377, 378,

Pennington, J.

See Attachment X, Bills and Notes, |

114, Certiorari, H 245-247, Contempt, II,

Evidence, §§ 733-734a, Exceptions, I 15,

Insolvency, § 77.

(b) As to amount involved.

34. Where the amount in dispute or

balance does not exceed one hundred dol-

lars, the justice has jurisdiction, whatever
be the amount of the accounts involved.

South V. Hall, Coxe 29 ; Johnson v. Colbaugh,

Coxe 55 ; Baker v. Braisted, Pen. 950 ; Smock
V. Throckmorton, 3 Hal. 21G, 217.

35. In actions of tort sounding in dam-
ages, where counts are added to meet
the evidence, and where only one injury
is sought to be redressed, a justice has
jurisdiction, although the sums added to-

gether exceed one hundred dollars. Sayres

V. Ward, Pen. 1007 ; Scott v. Beatty, 3 Zab.
256.

3G. In order to ascertain whether the

justice had jurisdiction, the amount of
the verdict is presumed to be the sum
really due. McCauley v. Barnes, Coxe 52.

37. A justice has jurisdiction for the re-

covery of a legacy of one hundred dollars,

48

Woodruff \. Woodruff, Pen. 552, questioned
in Meeker v. Arrowsmiih, 1 Harr. 227, 232.

3S. Also, of an action i)rought U])on a
bond taken by a constable for the ajjpear-
ancc of the defendant before the justice
on a warrant, if the penalty of the liond is

one hundred dollars or under. Such a
bond is, in its legal eflect, a bail bond,
and has been called and treated as such in

this court. Graecen v. Allen, 2 Cir. 74.

39. The state of demand must show
that the ])hiintiir's claim does not exceed
one hundi-ed dollars. Ford v. Hill, Pen.
1044 ; Caldwell v. French, Pen. 613 ; Sayres
v. Scudder, Pen. 53.

40. Where it showed sales of goods
amounting to $135, yet if the plaintiff

claims only $99, and the defendant files

an offset reducing it below $100, it is good.
Tindall v. TindaU, 3 Harr. 437, 439.

41 . If tho state demand is a half-cent over
$100, it does not oust a justice's jurisdic-
tion. Darnel v. Sheldon, Pen. 522.

42. If the plaintiff's claim ai-)pear to

exceed $100, the justice should dismiss the
suit; and for the purpose of giving juris-

diction, it is not lawful for the plaintiff to

reduce his claim by voluntary and fic-

titious credits. Howell v. Burnett, Spen.
265; Souders v Stration, Ten. 52S ; Colwell

v. Parcell, Pen. 561.

43. If a demand arising upon contract
exceeds $100, but by fair and real cre-
dits or off-sets the sum actuall}' due is less,

a person may sue in this court, and state

and acknowledge such credits and off-sets,

so as to show that his real demand is

cognizable. Farley v. Mclntyre, 1 Gr. 190.

44. Where, by the express terms of
the contract, a certain sum is to be paid
on a future day with interest, or with legal

interest, or with interest at a given rate,

the contract is one and entire, and the
creditor cannot, without the consent of
the debtor, relinquish any part of his

demand, in-incipal or interest, for the pur-
pose of giving the justice jurisdiction.

Howell V. Burnett, Spen. 265.

45. But where the contract is for the
payment of a sum of money, on a future
day, without naming interest, the cre-

ditor may bring liis action for the princi-

pal and relinquish any claim he may law-
fully have for damages, for the detention of
the debt or for the violation of the con-
tract. Ibid.

46. Although the demand of the plain-

tiff would exceed one hundred dollars, if

interest be calculated at seven per cent.,

yet if he demands no more interest than
with the principal, amounts to one hun-
dred dollars, the justice may try the cause.

Hopper v. Steelman. Pen. 908 ; Saddle River

v. Colfax; 1 Hal. 115; Griffith v. Clute, 4
Hal. 264. Contra, Van Giesen v. Van
Houien, 2 South. 822.

47. The credits must be specifically

set out. Price v. Smock, Pen. 206 ; Pink-
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ney v. Ayres, 1 Zab. 694 ; Keep v. Kelly,

3 Vr. 56 ; La Rue v. Boughaner, 1 South.

104; Williams v. Hamilton, 1 South. 220;

ii/cf; V. O.rseniuH, Pen. 000.

48. A general credit " by sundries," is

not suilicient. Haygerty v. Vankirk, 4

Hal. 118.

49. If on the debit side of the account,

there is a general charge for sundries,

making the plaintiff's tlemand exceed the

sum of one hundred dollars
;
yet if on the

credit side of the account there is a gene-

ral credit given the defendant for the same
sum in the same language, and of the

same date which reduces the balance of

plaintiff's demand below one hundred
dollars, the justice has jurisdiction. Cor-

nelius V. Ivins, 5 Hal. 56.

50. When the credit is not specific, and
the defendant does not object to the juris-

diction of the court, but tiles an account
in which he claims that the plaintiff is

indebted to him in a certain sum, so that

it appears by the record that both parties

admit the debt or balance in dispute to be

less than one hundred dollars, it is not

within the adjudged cases, and the defect
in the state of demand is cured by the
plea. Keep v. Kelly, 3 Vr. 56 ;

Eacrit v.

Keen, 1 South. 203. Infra, ?i
147.

51. The defendant cannot by an unveri-

lied plea, demand of the plaintiff a sum
exceeding the justice's jurisdiction, and
thus oust the justice. Hoffman v. Reading,

Pen. 561.

52. Nor, by an affidavit that the plain-

tiff owes him above $100. Montgomery v.

Snowhill, Pen. 361.

See Bastardy, § 40.

(c) When title to land is in question.

53. The justice has no jurisdiction of a

cause where the title to land is in dispute.

Smith v. Layton, Coxe 177; Harvey v. Drum-
mond, Coxe 217.

54. The justice's jurisdiction extends

only to the trial of the fact of posses-
sion, not to the right of possession.

Campfield v. Johnson, 1 Zab. 83; Hill v.

Carter, 1 Harr. 87; Dickerson v. Wadsivorth,

4Vr. 357.

55. On the question of the justice's juris-

diction, and the mode of conducting a

trial, the act commonly called the '' tim-

ber act," and the " small cause " act are to

be construed together. Hill v. Carter, 1

Harr. 87.

56. By the terms title and claim in

those acts, the legislature intended to dis-

tinguish between such title, as possession

alone gives, and title by documentary or

other proof independent of possession.

Ibid.

57. Where a lessee makes a verbal prom-
ise that he will not plough more than a

stipulated quantity of land, damages may

be recovered in an action before a justice

for a breach of such contract. Manley v.

Pearson, Coxe 377.

58. An action for overflowing land by
a dam, lies in a justice's court. Blackwell v.

Ilagerman, Pen. 1032; Satterthwaite v. Mor-
gan, Pen. 962.

59. A justice has not jurisdiction, in an
action on the case for overllowing land to

the permanent injury of the freehold.
Vantyl v. MarsJi, 2 South. 507; Dixon v.

Scott, 3 Harr. 430.

60. An action upon a covenant of war-
ranty in a deed, cannot be brought in a
justice's court. Burrough v. Vanderveer, 2
South. 809. See Outcalt v. Hoffman, Pen.
818.

61. A way is a hereditament, and a
claim to it is not Avithin the jurisdiction

of a justice of the peace. If pleaded, it

must be considered as a plea of title, and
a bond should be given as is required on
plea of title, otherwise it sliould be rejected.

Randolph v. Montfort, 1 Ilarr. 226.

62. A suit in which the right to a pew
comes in question, is not cognizable befi re
a justice. Presbyterian Church v. Andruss,
1 "Zab. 325.

63. A justice of the peace has jurisdic-

tion of an action of trespass quare clausum
/regit, for cutting down trees and grass

growing, and digging up and removing
soil. Gregory v. Kanouse, 6 Hal. 62.

64. The rule is that when the nature of
the action is such that in order to main-
tain it, the plaintiff must necessarily show
something more than mere occupation,
and give some evidence of title strictly so

called, the action is not cognizable ; but
when besides the commission of the alleged

trespass, the plaintiff need give evidence
of no more than mere possession, the ac-

tion is cognizable and may proceed to judg-
ment, unless the defendant shall interpose

a plea of title and thereby suspend the jur-

isdiction of the justice. Ibid.; Hill v. Car-

ter, 1 Harr. 87.

65. Trespass for cutting down and re-

moving growing grain is within tlie ju-

risdiction of the justice. Terhune v. Elber-

son. Pen. 726,

66. Also, trespass against -an overseer of

the highway for removing a fence, stones,

&.Q., from plaintiff's land. Ward v. Folly,

2 South. 482.

67. A justice of the peace may try tres-

pass quare clausum /regit, but not on a plea

of till e. 3Iing \. Compton, Feu. Si5.

68. Nor, trespass for fishing on plaintiff 's

land, if defendant claims title thereto. Bis-

pham V. Inskecp, Coxe 231.

69. Nor, an action for mesne profits.

Pickle V. Covenhoven, 1 South. 319.

70. In suit before a justice of, the peace
for breach of warranty in sale of clover

seed, the special damage laid being for in-

jury to the crops merely. Held, tliat it was
not competent for the defendant to inquire
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84. Tt must be sealed. Vrtil v. Broun
Pen. 72.

85. It must state the christian names

what was the plaintiff's title and interest
in the freehold. Vannoy v. Glvenss, 3 Zab.
201.

71. He cannot try an action for an of the parties. Seety \. .SV/zr/^rA, I'tn 7?)"

injury to i)laintitF's land by the projection
j

Crandall v. Denny, Pen. 137 ; Barn^ v. Jl<di
of a buildinfr over it, and danuvj,^^ caused

|
Pen. 984.

'

by water drippintr therefrom. Blackwdl
\

V. Leslie, 1 South. il2,

72. Nor, wliero the action is brou<;ht for
obstructing a private road. Osborne v.

Butcher. 2 Dutch. 3US.

73. Nor, for the destruction of timber bj'

fire, which spread from defendant's land
to plaintiff's. Jfankinson v. Baird, 1 Hal.
130.

74. In trespass for pulling down a house,
plea of title ousts the justice of jurisdic-
tion. Vanmater v. Real, Pen. 492.

See Costs, 1(c), Evidence, ?| 259, 357,
358.

II. Process.

(a) Summons.

(1) Form and requisites.

75. In signing his name to a summons
it is not error for a justice to write the
initials only of his Christian name, and
his surname in full. Wood v. Fithian, 4
Zab. 33. 838.

76. The summons jnay omit the town-
ship of the justice's office. Johnson v.

Holmes, Pen. 134.

77. It must show a certain place to

which it is returnable. Layton v. Cooper,
Pen. 62.

78. Judgment was reversed because the
summons was issued the 11th of June,
and made returnable the 11th of July.
Rattoon v. Webb, Pen. 608.

79. The time for appearance, and the
sum demanded, should be in words at
length. Ross v. Ward, 1 Harr. 23.

8U. The retin-n day being in figures is

not fatal. Cooper v. Roberts, 1 Harr. 353

;

Maires v. Smith, 1 Harr. 360.

81. If the summons issued by the jus-

tice is for the defendant to " appear at two
o'clock—noon," it is defective. Camman
V. Perrine, 4 Hal. 253.

82. A summons to appear " at 12 o'clock
in the afternoon, to answer S. W. tres-

pass on the case $100 in a plea of: hereof
fail not," is insufficient, and ground for re-

versal. Ross V. Ward, 1 Harr. 23.

83. A summons " to answer unto F. H.,
and show cause, &c. why a certain execu-
tion against said F. H. * * * shall not
be receipted," &c., is defective. Van Horn
V. Hamilton, 2 South. 477.

'

See AiJATKMENT, 5 16, Bills .\nd Notes,
^ 121, FouciiiLE Entry, ? 52.

(2) Sei'vice and return.

86. The service must be five full days
before the return. Pedrick v. Shav. Pen.
57.

87. In computing the five days, the day
of the service or of the appearance should
be excluded, and the other day included
Day v. Hall, 7 Hal. 203.

88. Judgment cannot be entered against
a defendant who was no party to tlie ac-
tion and was not served with pr(jcess.
Wright v. Ramsey, Pen. 409o; Smith v. Mc-
Donald, 1 South. 103.

89. A judgment rendered by a justice of
the peace in the absence of tlie defendant,
will be reversed; if it does not appear that
the summons was regularly served. Rape
V. TitxLS, 6 Hal. 314; Little v.-Hammon,
Coxe 216. See Infra, I 419.

90. If the summons be left agreeably to
the directions of the party, he cannot
take advantage of its not being left a't

his usual place of abode. Taylor \. Cook,
Coxe 54.

91. " Served by delivering a copy to the
defendant," is defective. Rape v. 'Titus, 6
Hal. 314.

92. " Served the summons on the defend-
ant by ottering to read the same to him,
but he w'ould not staj' to hear it," is good
service. Slaght v. Robbins, 1 Gr. 340.

93. " Served on the defendant by his
reading it himself," is bad. Ayres v. Swayze,
2 South. 812.

94. " Served this summons June 2, 1837,
on G. F.." is defective. 3Ioore v. Miller, 1
Harr. 233.

95. It should be by reading it to him.
Ibid.

96. A copy can only be left when the
defendant cannot be found in the county.
Cooper V. Roberts, 1 Harr. 353. See Joint
Debtors.

97. Leaving a copy at defendant's store,
and reading it to his agent, is not a legal
service. Penny v. Harrison, 2 Gr. 24.

98. So, " served by reading the contents
of the within, to the families of the defend-
ants at their place of abode." Ballinger v.

Sherron, 2 Gr. 144.

99. So, " served the 23d, by copy." Mid-
ford y. Perrine, Pen. 474.

100. If served on the defendant's wife,

it must be at his residence. Rogers v.

Jannan, Pen. 527.

101. If she be not his wife and living
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elsewhere, service is defective. Vigera v.

Mooney, Pen. 909.

102. So, upon the housekeeper of de-

fendant. Desprcaux v. Barber, Van. 1041.

103. So, service " by copy left with the

wife of defendant," without informing her
of the contents. Cobb v. Decker, 1 South.

119.

104. Or, by leaving a copy at the defend-

ant's house without stating that the per-

son with whom it was left, was of his

family, and informed of the contents.

Murat V. Hutchinson, 1 Harr. 46.

105. A mistake in the copy of a sum-
mons, stating the hour of appearance to

be 10 A. M. instead of 2 P. M., is not
ground for reversing the judgment, where
the defendant did not appear at any time,

or show that he was injured by the mis-

take. Titus V. Whitney, l Harr. 85.

lOG. The constable need not serve a sum-
mons on a joint debtor in another county,
after legal service on another joint debtor.

Mannings v. Randolph, 1 South. 144. See
Joint Debtors.

107. That a summons was served less

than five days before the return day, may
be pleaded in abatement. Prdrick v.

Shaw, Pen. 57.

108. Return on a summons " lawfully

served," is insufficient. Boylan v. Hooper,

Pen. 95 ; Shinn v. Earnest, Pen. 150.

109. So, " served the thirtieth day of

January." Layton v. Cooper, Pen. 62.

110. So, " duly served." Zanev. Pissant,

Pen. 319 ; Budd v. Marvin, 1 South. 248.

111. So, " served." Stediford v. Ferris, 1

South. 108.

112. So, " served on one of the defend-

ants," not naming him. Matlack v. Lay-
man, Pen. 993. See Joint Debtors.

113. Where there are two or more de-

fendants and there was service on some of

them only, the justice cannot proceed un-
less the constable's return shows tliat those

not served could not be found. Ford, v.

Munson, 1 South. 93 ; Stults v. Outcalt, 1

Hal. 130.

114. A return " served for the above
date by copy," is defective. Pedrick v.

Shaw, Pen. 57.

115. Correct form of return. Ibid.

110. So, " legally served.'" Pearson v.

Briggs, Pen. (321.

117. So, " served on defendant." Hed-
den v. Fan Ness, Pen. 84.

118. The constable returned Ihat he had
served the summons '' by reading it to a
white person, over the age of fourteen,

and left a copy with her at the place of

abode." Held, that this return did not
warrant the justice to proceed in the ab-

sence of the defendant. Polhemus v. Per-

kins, 3 Gr. 435.

119. The constable should return that

the defendant was not found, in order to

make leaving a copy of the summons good
service. Ibid.

120. A constable's return of service of a
summons, that he read it to the defend-
ant, but omitting to state the delivery of
a copy, or that no copy was required, is

defective, and cause for reversal. Ross v.

Ward, 1 Harr. 23.

121. A constable's return "served this

summons by I'eading it to. and leaving a
copy with a person above the age of four-

teen years, at the residence of J. G., and
on the other defendant by reading it to
him and giving a copy," is defective, and
cannot be cured, amended, or supplied by
affidavit. Gardner v. Small, 2 Harr. 162.

122. A return signed " C. D., constable,
for S. C, constable," is good. Maires v.

Smith, 1 Harr. 360.

123. In an action against three, the re-

turn of the summons must show on whom
it was served, and on whom not ; and such
return cannot be dispensed with, unless
all the defendants appear. Stults v. Out-
calt, 1 Hal. 130.

124. Affidavits to contradict a con-
stable's return may he allowed. Vigers v.

Mooney, Pen. 909.

(b) Warrant.

125. A freeholder resident in the county
is exempt from an-est in cases of fraudu-
lent debt, unless the justice adjudges that
the plaintiff will be in danger of losing his

debt. Barcklow v. Hutchinson, 3 Vr. 195.

126. 5^n)i6fc, that a warrant maybe issued

by justices in actions for torts, according
to usage, but whether so or not, on a cer-

tiorari, it is too late to except to the pro-
cess. The objection should have been
made on appearance before the justice.

Neighbour v. Trimmer, 1 Harr. 58.

127. A warrant is not the proper process
against a firm, where it would not lie

against the partners individually. Faulknei'

V. Whitaker, 3 Gr. 438.

128. A partnership or firm cannot be
arrested, but the individuals composing it

may be. It is not a corporeal but an ideal

individuality. Ibid.

129. If the plaintiir discharges the de-

fendant from arrest on a warrant, upon
his promising to appear before the justice,

and upon his not api^earing, takes judg-
ment, it will be reversed. Anonymous, 2

Hal. 120.

130. If a defendant is arrested upon a
warrant, and enters into bond [Rev. p. 542,

^ 20), for his appearance before the justice,

and fsiils to appear at the day, the justice

cannot proceed to trial in his absence, nor
render judgment against him. Camman v.

Randolph, 2 Hal. 136.

131. If the defendant did not appear ac-

cording to the condition of the bond, judg-
ment for the penalty ought to be entered,

and then the plaintiff should prove his

original cause of action, and the sum or

balance found due should be entered upon
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the (locket, which sum, when execution is

issued, ought to he endorsed thereon, as ji

direction to tlie ollicer, of the amount to

lie raised. If notliing is found due, judg-
ment is to he entered for tlie plaintiff, to

tlie amount of tlie penalty, ami if an
execution is demanded, it ought to he en-
dorsed with nominal damages only, and
the costs, (intcccii v. Allen, 2 Gr. 74; Cook
V. Evans, 1 Harr. 177.

132. If the plaintilf sutlers a non-suit,
he precludes himself from any action
against defendant and his hail. Oliver v.

Hoivell, 2 South. 581.

133. A prisoner in custoily hy virtue of
a warrant in deht, must on the adjourn-
ment of the cause, either enter into recog-
nizance to appear, &c., or on his refusal to

do so, the justice must command the con-
stahle to convey him to jail, or detain him
until the time of trial, not exceeding three
days, or until the plaintiff he notified, and
have time to attend the trial. But if the
magistrate neglect to give such command,
the constable has no authority for detain-

ing the prisoner, nor is he liable for an es-

cape, if the prisoner is sufi'ered to go at

large. The command of the justice, for

such detention, should appear on his dock-
et; verbal orders are not sufficient. Dun-
ham V. Solomon, 1 Harr. 50.

134. If plaintiff do not appear on the
day adjourned toby his own consent, the
defendant is entitled to a non-suit and dis-

charge. Ibid.

135. Formerly the statute required the
defendant only to appear, &c. at the trial

;

where he did so appear but ran away
while the justice was preparing an execu-
tion. Held, that the bond was not broken.
Snialley v. Vanorden, 2 South. 811; Baird
V. Cole, Feb. 1821.

136. In an action on the bond the decla-
ration need not allege that plaintiff had
filed his complaint before the justice, or
that he appeared before the justice to

prosecute his complaint, at the time men-
tioned in the bond. Condit v. Baldwin, 4
Harr. 144.

137. The defendant and constable into

whose hands the capias was put, cannot be
joined as defendants. Clark v. Custard,

1 South. 209.

138. The constable cannot take a bond
in his own name, for the defendant's ap-
pearance. Ludlum v. Wood, Pen. 55.

139. How a surety became hound must
be shown. Smith v. Harker, Pen. 431.

140. The original judgment cannot be
against both principal and surety. Sayre
v. Voorheis, Pen. 1040 ; Cook v. Evans, 1

Harr. 177.

141 The surety has a right to be heard.
McWhorter v. De Kay, Pen. 910.

142. The objection that a warrant was
issued instead of a summons, must be
made before trial. Dallas v. Hendry,
Pen. 973.

143. Judgment may be entered for more
tlian the amount endorsed on tlu; war-
rant. Hunt V. Shivers, 1 Soutli. 89.

See AuRKST, Baii,, Kvidkncp:, ^ 735.

III. Ari'KAUAXCK.

144. Any irregularity in the i.ssuing or
form of a warrant is waived by the
defendant appearing and entering into

recognizance without objection. Foulkes
v. Young, 1 Zab.438; Clifford v. Frankford,
8 Vr. lo2.

145. Or, a defect in the service of a
summons. Murat v. Hutchinson, 1 Harr.
4G; Budd v. Marvin, 1 South. 248.

146. Or, in its return. Halsey v. Aut-
man, Pen. 329; Stediford \. Ferris, 1 South.
108.

147. Such defects are also cured by an
appearance and plea. Cook v. Hendrick-
son, Pen. 343; Hinchman v. Rutan, 2 Vr.

496, 502. But see Lunimis v. Stratlon, Pen.
245. Supra, I 50.

148. An appearance and trial cure an
adjournment beyond fifteen days. Hill-

man V. Hayden, 2 South. 575(a). See
Auien v. Bryan, Pen. 135.

149. And, a summons to answer to a
plea of debt and damage. v.

Campbell, Coxe 92.

150. But not defects in the state of
demand. Leary v. Van Dyke, Pen. 370;
Gould v. Brown, 4 Hal. 165.

151. An appearance and verdict cure
irregularities in the summons and venire.

Martin \ . Steele, Pen. 718; Johnson v. Cole,

Pen. 266. See Snedeker v. Quick, 6 Hal.

179.

152. An appearance and demand of a
jury, will cure a summons dated the 8th

inst. and returnable the 21st inst., more
[
than twelve days. Dare v. Ogden, Coxe 91.

i 152a. And a misnomer. Seely v. Boon,
' Coxe 138.

153. An appearance and adjournment
cure a variance between the state of de-

mand and summons. Coyle v. Coyle, 2

Dutch. 132. See Hopper v.' Steelman, Pen.

907.

154. An appearance and trial cure the

want of a state of demand, where defend-

ant, after filing a set-off and giving plain-

tiff' credit for his account, neglected to

move for a non-suit either before the jus-

tice or the common pleas on the trial of
' the appeal. Steivard v. Sears, 7 Vr. 173.

• See Leivis v. Albertson, Pen. 101.

155. Consent to an adjournment of over

fifteen days cannot be inferred from ap-

pearance. White v. Lippincott, Pen. 266.

See Attorney, ^ 24, 27-29, 66, F(^rcible

Entry, ^ 56. Siopra, U 16-18. Infra, I 356.
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(a) State of demand.

(1) Sufficiency, and necessai-y averments.

(i) In general.

156. A state of demand must be filed,

and want thereof is good ground of re-

versal. Sandford \. Hoover, Pen. 99; Addis
V. Evans, Pen. 142; Layton v. Carman, Pen.

162; Gifford v. Giford, Pen. 166; Gale v.

Hill, Pen. 414o ; Babbit v. De Camp, Pen.

647; Sprague v. Crane, Pen. 054; Crane v.

Craj^e, Pen. 412o; Potter v. Piatt, Pen. 74;

Gj<s///i V. ]]liit((ker, Pen. 610. See Certio-
rari. 2 248.

157. Xo statement of demand was filed,

l)Ut the defendant in his set-ofF, gave the

plaintiff credit for the note, and it was re-

ceived in evidence without objection. The
defendant having appealed to the court of

common pleas, and the appeal having
been tried in his absence. Held, that the

judgment of the pleas would not be re-

versed on the ground that no demand had
been filed, and that no motion having
been made before the justice, or in the

court of common pleas for a non-suit, for

that reason the objection was waived.

Steirard v. Sears, 7 Vr. 173.

158. It must be filed on the return day
of the summons. Cooper v. Wooley, Pen.
330.

159. And must be signed by the party,
and not by his attorney. Alexander v. Mc-
Cleanon, Pen. 364, 366. See Johnson v. Van
Doren, Pen. 372; Cole v. Williams,'PQn. 558.

559.

160. Filing a promissoi'y note is not
filing a demand. Long^treit v. Cummins,
Pen 209; Heritage v. Daniels, Pen. 551;
Coivperthivaite v. Horner, Pen. 613, 850.

161. Unless by consent. Layton v.

Davis, Pen. 405o.

162. Filing a certificate of appraise-

ment of damage done by defendant's

sheep, is not filing a state of demand.
Deayi v. Whitmore, Pen. 739.

163. Filing the transcript of a former
judgment, is not filing a lawful statement
of demand. Ward v. Williamson, 2 Gr.

470.

164. A copy of plaintiff's account may
be filed. Sloan v. Holland, Pen. 141 ; Gus-
tin V. ]\liitaker. Pen. 610; JVorris v. Doug-
lass, 2 South. 817.

165. State of demand need not be dated,

signed, or marked "filed." Longstreet v.

Taylor, Pen. 267.

166. A state of demand is needless, if

judgment be confessed. Goltry v. Ruck-
man, Pen. 427 ; Hunt v. Shivers, 1 South.
89. See Branson v. Eayre, 7 Hal. 127.

167. Demand need not be filed, if the
cause be referred. Ayrcs v. Burt, Pen.
739.

168. The transcript of the justice need
not show that a demand was filed, if the
fact otherwise appear, or may be fairly

presumed from the proceedings and papers
in the cause. English v. Bonham, 2 Harr.
350. See Sandford v. Hoover, Pen. 99;
Van Dyke v. Bastedo, 3 Gr. 224, 228 ; Goble
V. Snover, Pen. 407o.

169. An endorsement by the justice,
" idaintifi"s state of demand," is suffi-

cient to designate it. Groff" v. Groff, Pen.
656.

169a. AVhen all the plaintiffs have the
same surname, it is unnecessary to repeat
it with their Christian names. Chance v.

Chambers, Pen. 384.

170. The cause of action should be
stated so intelligibly that the court can
see there is a legal ground for maintaining
the action : but nothing merely formal or

technical is required, such as plain suitors

do not readily comprehend. McCannon v.

Anderson, Pen. 560 ; Beeves v. Gof, Pen.
609; Teel v. Tice, 2 Gr. 444; Patten v.

Heustis, 2 Dutch. 293 ; Hixon v. Sehooley, 2
Dutch. 461 ; Reed v. Rocap, 4 Hal. 347

;

Hunt V. Clark, Pen. 466 ; Leivis v. Albertson,

Pen. 101 ; Burgin v. Riggins, Pen. 654;
Woodruff X. Woodruff, 1 South. 375: Brink
V. Decker, Pen. 902 : Veal v. Brown, Pen.
72.

170a. Surplusage will not vitiate a state

of demand. Castner v. Creator, Pen. 958

;

Burt y. Hicks, Pen. 461; Smith v. Voorheese,

Pen. 272.

171. It must contain everything neces-

sary, of itself independent of the proof,
to show that the plaintitlhas a legal cause
of action. Meeker v. Garland, 1 Harr. 486

;

Brant v. Woodruff, Pen. 321 ; Davis v. Stew-

art. Pen. 331 ; Beneficial Society v. White, 1

Vr. 313; Leary v.' Van Dyke, Pen. 370;
Stout V. Phillips, Pen. 140; Courier v. Wood,
Pen. 615; Katts v. Armstrong, Pen. 817;

Giford V. Giford, Pen. 166; Eves v. Hand,
Pen. 993.

172. Different charges or counts must
not be alleged disjunctively. Hull v.

Phillips, Pen. 367.

173. Objection must be taken to the

defects, or they will not be considered.

Fleming v. Nen'mau, Pen. 864.

174. The liability of the defendant
must be shown. Ward v. Eastlack, Pen.

465; Piggin v. Blaekman, Pen. 651; Ash-

croft V. Clark, 2 South. 577 ; Autin v. Town-
send, Pen. 744; Paterson v. Burton, Pen.

717 ; Ludlum v. Wood, Pen. 55, 57 ;
Potts v.

Hendrickson, Pen. 1042; Smith v. Harker,

Pen. 431; Phillips v. Coarson, Pen. 525;

Sharrow v. Cool, Pen. 406o ; Layton v.

Cooper, Pen. 65 ; Hull v. Phillips, Pen. 367 ;

' Stretch v. Forsyth, Pen. 713; Bern/ v. Mead,
Pen. 612 ; Folwell v. Ford, 7 Hal. 68 ; Parker

V. Crammer, Pen. 270.

175. To charge defendant, under the

apprentice act, " with counselling, per-

,
suading, enticing, aiding and a-ssisting, or
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some part thereof," is good. Titllman v.

]l'u(j(linir(I, I'eii. 2.")S, Pennington, J.

17<). The consideration of a promise
ouj^ht to be alle^^ed. Sln'jilicrd v. Lin/ton,

Pen <JI8 ; YounrfH v. Showjh, 3 Gr. 27.
' But

see CoNTK.\CTS, g 309.

177. A state of demand in debt, is not
vitiated i>v eoncluding " to the damage of
the itlaint'ill'$100." Scott v. Bratlij. 3 Zah. L'oO.

178. A eojiyof an account filed must set

out tlie items. Mcujee v. Buckbee, Pen.
550: Loncjstrect v. Taylor, Pen, 267; Smith
V. Vonrhcene, Pen. 272, 273.

179. A charge of "merchandise per bill,"

is insufficient. Clark v. Hillyer, Pen. 102.

150. So, " to amount of accounts unset-
tled." Hagerman v. Titus, Pen. 1(54.

151. So, •' to book account. ' Van Kirk
V. Littlp, Pen. 976.

182. So. " to amount from dav book."
Sawyer v. Miller, 3 Hal. 139.

183. So, "to an account for ferriage."

Seeli^ V. Foster, Pen. -4070.

184. So, "1819, March 24, to fifty dol-

lars on A. A.'s account." " 1819, October
30, to twentv-two dollars for S. M."
Sykes v. Stokes. 1 South. 214.

ia5. So, "Feb. 24th, S. li.'s note $9.00.

May 18th, vendue account, $10.85." Phil-
lips V. Shreve, 3 Hal. 57.

186. So, " to amount of goods received."
Evans v. McClellan, 7 Hal. 123.

187. Where the time of delivery, quan-
tity and price are set out, and tiie total

can be rendered certain by calculation, it

is good. Martin v. Steele, Pen. 718
188. The demand filed was for visits

and medicine. Held, that the state of
demand was not sufficient, it not showing
how much was for visits, and how much
for medicine, nor for what purpose the
visits were made. Smith v. Dunn, 2 Dutch.
212. See Evidexce, | 430.

189. In the following cases the items of
account, although not full and specific,

were held sufficiently set out. Lewis v.
|

Albertson, Pen. 101 ; Richards v. Cramner,
Pen. 847 ; Tindall v. Tindall, 3 Harr. 437.

190. An item in a plaintifl"s state of de-
mand, or copy of his account, charging
defendant "to loading vessel at his wharf *

at Cedar-busli landing." may be considered
as a charge for wharfage, and not a tres-

pa.^s. Cornelius v. Ivins, 2 Hal. 56.

191. A general charge " to sundries as
j

per day book, ' if it stood alone, would be
objectionable, but if on the same date
there is a credit given the defendant for

the same amount, and in the same lan-

guage, the judgment will not be reversed
for the generality of the charge. Ibid, hi-
fra, I 217.

192. The nature of the del)t ought to

have been set out in the state of demand
—whether for money lent, goods sold and
delivered, work and labor, or whatever
was the foundation of the debt. Dcspreaux
V. Hendrickson, Pen. 385.

193. A count for money paid to, and
for the use of defendant, and at his recpiesl,

to A. B. is good. Vanderveer v. M'Makin,
1 Hal. 213.

194. So, a general allegation of money
paid, witli a bill of particulars of the
items annexed. Leonard v. Ware, 1 South.
150.

195. The Itill of particulars cannot be
filed after the state of demand, Vankirk v.

Little, Pen. 976.

196. A cliarge " to debt and interest
$100," insufficient. Keen v. Scull. Pen. 544.

197. An item in the plaintiff's state of
demand, charging the defendant with a
" balance struck by the defendant on the
plaintiff''s pa.ss book," with interest there-
on, giving the date, Ijut omitting to carry
out or state the amount of the balance,
and aftbrding no means for ascertaining
the amount by calculation, and how much
is demanded for principal, and how much
for interest, is bad for uncertainty, and a
judgment rendered for the whole sum
claimed in the state of demand, will be
reversed on certiorari. Carter v. Lackey,
Spen. 608.

198. A state of demand for work and
labor, must show by whom the services
were performed. Erving v. Ligrarn, 4 Zab,
520.

199. It is sufficient if it appear in evi-

dence, for whom. Maires v. Smith, 1

Harr. 360, 301.

200. It ought to state the kind of work
and labor done. Pice v. Oxsenius, Pen.
660. Infra, | 232.

201. A state of demand in form of
an account charging the defendant with
seven days' work done by plaintifl''s son,

J. W., harvesting and haying, giving
the date, price per day and sum total,

sufficienth' apprizes the defendant of
the demand against him, and is good.
Brown v. Ramsay, 5 Dutch. 117 ; Toole

V. Gillespie, Pen. iOOl, See Ixfaxt, ?g 60,

61,

202. A charge for "lump work," or "job
work," is too indefinite. Dixon v. Cory,

Pen. 1043.

203. A charge for work and labor will

not be sufficient without laying some con-
sideration or I'equest, Youngs v. Shough,
3 Gr. 27, 29.

204. Debt will not lie for obtaining goods
or chattels, where there is no assumpsit,
expre.ss or implied. Chamberlin v. Cox,

Pen. 333.

205. A demand " for cash paid," is in-

sufficient, Tilton V. Brand, 1 South. 289.

206. So, " to cash " St. John v. Adams,
Pen. 985.

207. So, " to cash had to my use." Bruen
V. Douglass, Pen. 4t)5.

208. Unless paid by mistake, or under
other circumstances which ought to be
set out. Barnes v. Fairholme, Pen. 631.

209. If paid by plaintiff, and the defend-
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ant was jointly liable, a request need not
be averred. Reeves v. Goff, Pen. 009.

210. An account charging several items
of cash, giving day and date, is sufticient.

Jones v. Buttenvorth, Pen. 450.

211. A demand for money had and
received, without saying from whom or
for whose use, is insufficient. Brannin v.

Voorhee.<i, 2 Gr. 590 ; Hutchinson v. Targee,
2 Gr. 386 ; Ramsey v. Emmons, Pen. 640

;

Elkinton v. Bennet. Pen. 037, 039.

212. A state of demand containing a
single charge " to money lent," without
stating by whom or to whom, is insuffi-

cient. Denny v. Quintin, 4 Dutch. 134.
213. So, a demand " for a note and

money lent." Seefy v. Myers, Pen. 386.
214. So, " for a note and cash lent." La

Rue V. Boughaner, 1 South. 104.
215. So, "May 22d, 1802. By a note of

J. D., Dr. to the estate of J. C. H., dec'd,
for the sum of $10.47, by me," &c. Snyder
V. Hummel, Pen. 87.

_
216. A statement of demand in a jus-

tice's court, containing charges as follows :

' To order of V. W. Emley ; to due bill. I.

Horner, (accepted;) to due bill. I. Bran-
son, (accepted)," is informal and insuffi-
cient. Stewart v. Patterson, 2 Gr. 141.

217. A general charge of a balance of
account, is insufficient. Freeman v. Van-
derveer. Pen. 1033. Supra, f 191.

218. " A balance on settlement," is suffi-

cient. Chidester v. Drake, Pen. 903.
219. So, "to balance due on settlement,"

M'Henry v. Forsyth, Pen. 1002; Brest v.

Mercereau, 4 Hal. 208
; Tichenor v. Colfax,

1 South. 153.

See Bills and Notes, § 122, Certiorarl
I 248, Contracts, ?§ 300-312, Equity, I 406.

(ii) Cause of action.

220. The state of demand must show
that the plaintiff has a legal cause of
action. Newcomb v. Davis, Pen. 81 ; Wi7ia7is
V. Denman, Pen. 124; Johnson v. Johnson,
Pen. 138; Lofton v. Champion, Pen. 157;
Davis V. Stewart, Pen. 331 ; Lowry v. Bowel,
Pen. 381; Sharrow v. Cool, Pen. 406o

;

Bozorth v. Cramner, Pen. 429; Case v. Xen-
nington, Pen. 853; Shaver v. Norris, Pen.
912 ; Steelman v. Nixon, Pen. 927 ; ICirkjxtt-
rick v. Murphy, Pen. 951; Clark v. Zane,
Pen. 981 ; Nixoii v. Story, Pen. 991 ; Evans
V. Hand, Pen. 993; Potts v. Hendrickson
Pen. 1042; Meeker v. Potter, 2 South. 580;
Paterson v. Burton, Pen. 717- Weaver v
Wallace, 4 Hal. 251.

221. No action lies for bringing a suit
and failing therein. Woodmansie v. Lonan
Pen. 93. ^ '

222. A charge for complaint against a
plaintiff before a grand jury, without
alleging their rejecting the complaint, is

insufficient. Haines v. Elwell, Pen. 843;
Shoemaker v. Covenhoven, Pen. 684.

j

223. So, for the fine and costs of an
!

indictment for assault and battery. Baird
v. Holeman, Pen. 159.

224. So, for the costs and attending a

J

suit. Burr v. Sharp, Pen. 382.

I

224a. No action arises from a fraudu-
lent contract. Bishop v. Harvey, Pen. 644.

i

See Actions, U 49, 50.

j

(iii) Allegations as to time, place, &c.

225. There must be certainty as to a
I

eornmon intent in the pleadings in a
justice's court. Kline v. Ramsay, 1 South.
141, Kirkpatrirk, C. J.

220. The dates should be given in a
copy of an account. Seely v. Foster, Pen.
407o; 5'm?i.sv.5'»m7/?.,1 South. 92,(a); Jjeary
V. Van Dyke, Pen. 370.

227. Omission of the month and the
day to items in copy of book account,
is no cause for reversal. Cole v. Williams,
Pen. 558. See Scott v. Beatty, 3 Zab. 256,
258.

228. A charge for a certain sum, " being
the amount of principal and interest due
on printing done in the year 1817," with-
out stating whether at one or several
times, and how much is claimed for prin-
cipal and how much for interest, is insuf-

ficient. Gordon v. Myers, 3 Hal. 69.

229. So, "also vendue account of prin-

cipal and interest, $32." South v. Deeou, 7

Hal. 125.

230. State of demand on a note omit-
ting the date, is good. Vandervere v. Oq-
burn, Pen. 66; Reed v. Rocap, 4 Hal. 347,

351.

231. The time when services were ren-

dered, for which the plaintiff claims com-
pensation, should be alleged in the state of

demand, and if no time is stated the judg-
ment will be reversed. Vanguilder v. Stull,

5 Hal. 233.

232. The plaintitt' demanded of the de-

fendant, compensation for one year's work,
from or about the 1st of January in one
year, to the. 1st of March in the next, with-

out stating the kind of work. Held, suffi-

cient in a justice's court, where technicality

is alwavs dispensed with. Righter v. Spear,

3 Gr. 169. Supra, g 200.

233. In an action of covenant upon a
lease, by the administrator of the lessor,

a state of demand setting forth that the
defendant became assignee of the lease on
the 19th May, 1827, and occupied from
that day until the lessor died, on the 23d
February, 1835 ; and that there was due
the intestate at the time of his death,
the sum of forty dollars for rent, without
stating when it became due and payable,
or for what year or quarter the rent was
due, is too uncertain. Allen v. Van Hou-
ton, 4 Harr. 47.
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235. In trespass, trover and case, the
time of the injnry coinplaincd of, nui.st

be alleged. I'lKtnthrrs v. Ri(/</i)in, Ten.
1002; Lippencott v. Smith, 1 South. D"), (6);
Mount V. Cubbn-hi. -i Hair. 124, 12(;; Prall
V. Waldron. Ton. SS; Jlormr v. Parker, Von.
648.

23(5. Although it is not es;<ential that the
time laid, he the true time when the act
was done, (ricini v. Garrison, 2 Harr. 1

;

Cooper V. 2\ti/lor, 3 Gr. 455. Seo Allen \.

Smith, 7 Hal.*15<J, 1G8.

237. The time when an action lor pen-
alties was commenced, should he stated.

Seelei/ V. Xorris, I'en. 024.
2.'?y. Place. In case, for heating and

lugging piaintilV's sow, the place of the
injury must be averred. Chambers v. Rig-
gins, 'Fgu. 1002.

239. A demand for burning hay need
not state where it was. Moore v. Whitaker,
Pen. 460.

240. In case, for taking away a line
fence, the demand should show that it

was the fence of the plaintiflf. Katts v.

Armstrong, Pen. 817. See Sayre v. Sayre,
Pen. 104G; Horner v. Parker, Pen. 648.

241. The following statement of demand

:

"The plaintitt" complains of the defendant
for this, that on, etc. at &.C., the plaintifl'

was possessed of a certain sow, of great
value, &c. That afterwards on, &c. at &c.,

he, the defendant, with force and arms did
enter in and upon the pen, wherein said

sow was kept, and broke down and de-
stroyed the said pen, by means wliereof
the plaintifi" lost said sow; and other
wrongs, &c." Held, insufficient, because it

does not state that the pen was on the
land of plaintiff, or that he was in pos-
session of it. Angus v. Flood, 3 Gr. 437.

See Prall v. Waldron, Pen. 88.

242. In an action for rent, it is not fatal

to omit a description of the i^remises,

although it would be more correct to in-

sert it. Sharp v. Hendrickson, Pen. 685.

243. A state of demand "for a piece of
meadow ground at, &.C., as per contract,"

is sufficient. Batten v. Ford, Pen. 455.

244. But, "onehnndred dollars for dam-
ages for not complying with the bargain
made &c.," is bad; the bargain itself

ought to have been set out. Vaii Middles-

worth V. Dodge, Pen. 721. See Stout v. Phil-

lips, Pen. 140; Scott v. Eldridge, Pen. 156.

245. A demand for damage should
specify the injury. Brant v. Woodruff',

Pen. 321.

246. And the breach of the contract.

Bishop \\ Harvey, Ven. 644,646; Lofton v.

Champion, Pen. 157: Lowry v. Poivel, Pen.
881; Stretch v. Forsyth, Pen. 713; English
V. Horner, Pen. 816.

247. The defendant is not entitled to

demand a bill of particulars. Clark v.

Hillyer, Pen. 102, 103, Pennington, J.

(iv) Misjoinder.

24S. Tort and contract may not i)u

joined. Pothemus v. Ainiin, Co.xo 176;
Sayres wScudder, Pen. 53, 54; Brnadieell v.

Cougar, Pen. 137; Burr v. Sharp, Pen.3S2.
Van Pelt v. Van Pell, Pen. 61'.); Bishop v.

Jones, Pen. 1041. See Fhniiuif \. Newman,
Pen. 864.

2411. Nor, a count in debt witli a count
in assumpsit for uidi([uid!ited damages.
Rutan v. Hopper, 5 Dutch. 112; Jlinchnian
V. Rnfan, 2 Vr. 4'.)6.

250. Debt and damage were joined,
where the damage arose from breach of
contract. Smith v. Brown, I'en. 1047.

251. A defect in charging for an ex-
change of horses as a matter of l)ook ac-

count, is not cured by being joined witli a
correct charge. Danser v. Boyle, 1 Harr. 305.

252. Counts including rent which ac-
crued after a testator's death with what
accrued before, cannot be joined. Co.c

V. Baird, 6 Hal. 105. 106.

253. A count in trover for a h(jrse, may
be joined with another for so treating him
that he was strangled to death. Van Riper
V. Van Riper, 1 South. 156. See Harwood
V. Tompkins, 4 Zab. 425.

254. Accounts of a principal and his

attorney should not be joined. Zane v.

Pissant, Pen. 319.

See Supra, g 149.

(2) Forms in particular actions.

(i) Debt.

255. There is no action " on agreement to

pay money." Ashcroftv. C/ar^*, 2 South. 577.

256. Nor, " on breach of contract." Stokes

V. Coonis, 1 South. 159.

257. The form of action in a justice's

court, on implied contract for money
paid, must be debt. Witherly v. Morgan,
Pen. 83.

258. Also on simple contract, for the

payment of money. Chattin v. Payday,
Pen. 138; Alderman v. Chard, Pen. 458;
Smith V. Finley, Pen. 1005.

259. Also on partnership accounts.
Dunham v. Rappleyea, 1 Harr. 75.

259a. But not where such account is

unsettled. Young v. Brick. Pen. 6(13.

260. Also for use and occupation.
Banning v. Howell, Pen. 256; Cox v. Baird,

6 Hal. 105, IOC.

261. Also on a parol award. Riker v.

Jacobus, Pen. 328.

262. Debt will lie on a note of hand.
Seely v. Myers, Pen. 386.

203. And for goods sold and delivered.

Darnel v. Sheldon, Pen. 522.

263a. And on book account. Long-

street V. Taylor, Pen. 267.

See Contracts, § 306. See Debt, I. Supra, I 204.
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(ii) Covenant.

204. A state of demand setting out
merely, "articles of agreement," without
alleging that it was sealed, is defective.

Pierson v. Pierson, 1 Hal. IGS.

See Covenant, U 3G, 42, 56, ()0, 66, 74.

(iii) Case.

265. An action again.st a ))laintifl' in ex-
ecution, B., on a contract to cancel the
same, with an allegation of performance
by A., should be in case. Van Horn v.

Hamilton, 2 South. 477.

266. So, for breach of a contrnct to
maintain the poor of a township, where-
by the town.ship was damnified. Sayres v.

Sprhujfukl, 3 Hal. 106, 19.3.

267. So, for non-pcrformanee of a con-
tract to pav in articles of merchandise.
Siroud V. Shimer, 3 Hal. 134; TutfU' v.

Ayres, Pen. 682.

268. So, for not delivering goods and
chattels which plaintiff had purchased
and paid for. Owen v. Chidester, Pen. 904.

But see Somers v. Scull, Pen. 1047; Bi(/clow

v. Pine, Pen. 523.

269. Case will not lie where trespass is

the proper form of action, or vice versa.

Warren v. Fisher, Pen. 240 ; Hidl v. Phillips,

Pen. 367; Van Pelt v. Van Pelt, Pen. 619;
Horner v, Parker, Pen. 648 ; Bates v. Adams,
Pen. 984 ; Lippencott v. Smith, 1 South. 95,

98, opinion of Soutliard, J., dissenting;
Sinnickson V. Dnnfjan, 3 Hal. 226; Rappel-
yea v. Hulse, 7 Hal. 257 ; Sayres v. Spring-

field, 3 Hal. 166. 168, and cases cited ; Os-

'borne v. Batcher, 2 Dutch. 308, 309 ; Jiatan
V. Hopper, 5 Dutch. 112, 114. Contra,
Woodruff' v. Clark, Pen. 1045 ; Somers v.

Scjdl, Pen. 1047. See Dilts v. Kinney, 3 Gr.

130, 131. Amkndmknts, | 24.

270. A charge " for trouble and plague,"
is too vague and uncertain. Alderman v.

Chard, Pen. 458. H^e -Sayre y. Pose, Yen.
743.

271. An action on the case for not de-'

livering to the plaintiff, on request, a cer-

tain watch, atiirming no projierty in the
watch, and asserting no fact showing an
obligation on defendant's part to deliver
it, is insufficient. Meeker v. Garland, 1

Harr. 486.

272. For preventing the execution of
process, the demand must show the kind
of process, when, by whom and for what
issued, plaintiff's interest, and how he was
injured by the obstruction. Kline v. Ram-
say, 1 South. 144.

£4. 0. 0,'" is defective. The trespa.ss must
be set out. Bonam v. Moore, Pen. 458 •

M'Calla V. Wood, Pen. 86.

274. In trespass, for striking a horse, the
special damage must be stated. Maren-
tille V. Oliver, Pen. 379.

275. A state of demand in tresjjass for
breaking plaintitl''s close and cutting and
taking away his grain, grass, wood, hay,
&c., without alleging the quantity and
value of each article, is sufficient. Van
Dyke v. Dodd, 1 Hal. 129.

276. In an action of trespass vi et armis
for taking away goods, &c., an omission to
allege the value of the goods in the state
of demand is not a fatal defect. Gould v.

Brown, 4 Hal. 165. See Wooley v. Carter, 2
Hal. 85.

277. For damage done by sheep, they
must be alleged to be the defendant's,
and not that the damage was said to be
done by his sheep. Dean v. Whitmore,
Pen. 739.

278. Against an officer for taking and
detaining ''goods," the kind and quan-
tity must be specified. Beaumont v. Dunn,
1 South. 106.

278a. For killing a hog, it ought to be
stated that the hog was the plaintiff's.

Veal V. Brown, Pen. 72.

(v) Trover.

279. The state of demand must contain
a direct allegation of propei'ty in the
plaintiff, and conversion l)y the defend-
ant. Green v. Lawrence, Pen. 848 ; Prcdlw.
Waldron, Ten. 88, Pennington,!.; Anony-
mous, Pen. 930.

280. "That the defendant took into his

possession certain goods and chattels, the
property of the plaintiff, that he refused
and stiil refuses to deliver them to the
plaintiff, though requested, tfec, and has
converted them to his own use," sets out
a case of trover. Glenn v. Garrison, 2
Harr. 1.

281. Finding the goods, need not be
alleged. Brink v. Decker, Pen. 903.

282. A general description of the
chattels, as a ]jair of oxen, &c., is suffi-

cient. Vanauken v. Wickham, 2 South.
509.

283. An averment of property in sheep,
will be sufficient to recover a ewe and her
lamb, although the possession of the lat-

ter be not averred. Mount v. Cubberly, 4
Harr. 124.

(3) Variances.

284. If the summons is issued in the
name of J. M., plaintiff, and in the state

of demand, a middle letter is inserted, in

the name of the plaintiff, (viz. J. S. M.)
273. State of demand below, in this

j

and the defendant does not appear, but
form: '"J. B. Dr. to J. M., To trespass, .judgment is rendered against him in his

See Constable, § 20.

(iv) Trespass.
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absence, the judgnient will be reversed.
Botven v. Mul/ord, [> Hal. l2;>0.

28;"). A demand for trespass in an action
on the case, is error. IVarirn v. Fisher,

Pen. 240 ; Hull v. Phillips, Pen. 3G7 ; El-

dreth v. Hofi'mire, Pen. 130 ; Horner w. Par-
ker, Pen. 648 ; Bates v. Adams, Pen. 984.

280. Action in case, and demand for

detinue, was sustained. Prallv. Waklron,
Pen. 88.

287. Action trespass and verdict and
judgment for debt, is not error. Shreeves

V. Liveson, Pen. 247.

288. State of demand may exceed the
suni contained in a summons. Hopper v.

Steehnan, Pen. 907.

289. Judgment may exceed the sum
endorsed on a warrant. Hunt v. Shivers,

1 South. 89. Contra, Si)iock v. Warford,
1 South. 300.

290. But not the sum stated in the de-
mand. Cortelyou v. Cortelyou, Pen. 318

;

Earl V. Still, Pen. 808 ; Daniel v. Park, Pen.
1004 ; Hawk v. Anderson, 4 Hal. 319 ; Lake
V. Merrill, 5 Hal. 288.

291. But the defendant must object at
the time. Coyle v. Coyle, 2 Dutch. 132.

292. If a verdict exceeds the demand,
the plaintiff may remit the surplus. Truax
v. Tniax, Pen. 100. See Herbert v. H^ir-

denhergh, 5 Hal. 222.

2*. •2a. The verdict may be for less than
the demand. Sayres v. Ward, Pen. 1007.

293. In evidence. A state of demand
which sets out a contract for the payment
of a sum of inonej'', is not supported hi-

proof of a contract to pay in articles of
merchandise. Stroud v. Shinier, 3 Hal.
134.

294. But it is no variance if the demand
does not pretend to set out a written agree-

ment, but only refers to it. Steward v.

Boivne, Pen. 959.

29-5. A demand containing items and
prices is not supported by a book con-
taining neither. Hagaman v. Case, 1 South.
370.

296 Under a demand for a book account
for goods sold and delivered, a judgment
and execution cannot be given in evi-

dence. Saxton V. Landis, 1 Harr. 302, 303.

297. A demand for the amount of a note
of S55, is not sustained by a note of $50.

Johnson v. Van Doren:. Pen. 372. See Seely

V. Foster, Pen. 407o.

See Amendments, U 75, 70, 80, 81, 84,

Bills and Notes, ? 100, Evidence, XYl{d).
Infra, I 420.

(4) Time and effect of filing.

298. Where the summons was returnable

May 24th, and a paper tiled as a state of

demand contained a calculation of inter-

est to June lOth, it was disregarded as a
state of demand. Goble v. Snover, Pen.

407o.

299. Demand not fded on return day of
smnmons, in consequence of tin; justice's
absence, antl his own adjournment, and
defendant afterwards adjourning the cause,
is no error. Shreeves v. Liveson, Pen. 247.

.'?l)0. Demand cannot be fded after an
adjournment. Hunt v. South, 2 S(nith.

495.

301. It cannot be altered, or rectified by
subsequently tiling a bill of particulars.
Van Kirkx. Little, I'en. 970; Blackwell v.

Leslie, 1 South. 112.

302. A physician's bill may be rendered
after suit is commenced, if before the
trial. Boyles v. M'Eowen, Pen. 077.

303. After filing it must remain on
record. Sloan v. Holland, Pen. 141.

(b) Plea, and eflfeet of omission to file.

304. No written plea is necessary, ex-

cept in case of set-off. Bray v. Van Note,

Pen. 143; Phillips v. McCullowjh, Pen. 68;
Hewes v. Mungan, Pen. 256; Freeman v.

Marsh, Pen. 473; Mintas v. White, Pen.
531 ; Smith v. Van Houten, 4 Hal. 381. See
Pedrick v. Shaw, Pen. 57 ; Potter v. Carman,
Pen. 521; Johnson v. Van Doren, Pen. 372.

305. The defendant without a set-ofl', can
recover no sum except costs. Bobbins v.

Eakin, Pen. 745.

300. The set-off must be filed before

proved. Montgomery v. Snoivhill, Pen. 361.

307. The set-off with plea of payment,
must be filed in due time. Alexander v.

M'Cleanon, Pen. 304; Lacey v. Collins, 2

South. 489, 490; Clark v. Read, 2 South.

480. See Woodruff v. Cams, Pen. 505;
Ivins V. Ellis, Pen. 548.

308. It must contain the items of the

account. Walton v. Lippincott, Pen. 161;

Walton V. Corlies, Pen. 102; Montgomery y.

Snoivhill, Pen. 301, 363; Doughty x. Jones,

Pen. 653 ; McCormick v. Brookfield. 1 South.

69; Lacey v. Collins, 2 South. 489.

309. Filing a set-ofF does not preclude

the defendant from relying on any other

defence. Price v. Combs, 7 Hal. 188.

309rt. By consent, a receipt may be
filed as a plea. Layton v. Daris, Pen. 405o.

310. When a party is sued in a court for

the trial of small causes, he is not at lib-

erty to bring a cross. action, for a demand,
which is the subject matter of a set-ofF; if

not claimed as such, the right to recover

it, is barred by the statute. {Bev. p. 544, |

24). Johnson v. Pennington, 3 Gr. 188;

Righter v. Van Riper, Pen. 715 ; Henry v.

Milham, 1 Gr. 26(5. See Abatement, l{e).

311. If the plilintifl' allows a set-off to

defendant, the latter cannot afterwards sue

therefor. Johnson v. Colbaugh^Coxe 55.

312. The plaintiff is not barred. Smock
V. Throckmorton, 3 Hal. 216.

313. Plea by defendant that he had paid
an award, dispenses with proof of its exe-

cution. Truax v. Truax, Pen. 160.

314. On' a plea admitting a sum to be
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due the plaintiff", without a tender, judg-
ment must l)e rendered for the iihiintili".

Ryerwn v. Kitchell, Pen. 1G8.

315. It is no objection to a plea that it

had been liled in a foi'mer suit between
the same parties, and was again tiled, by
altering the date. Siglcr v. Gould, Pen. 105.

(c) Title to lands pleaded.

316. Defendant may file a plea of title

after the return day of tlie summons, but
not after the first day of adjournment.
Shannon v. Flood, 1 Gr. 301.

317. It may be tiled in an action of tro-
ver for wood cut on lands alleged by de-
fendant to belong to him. Vanness v.

Nofie, 2 South. 683.

318. So, in trespass for pulling down a
nouse. Vanmater v. Real, Pen. 472; Angus
V. Flood, 3 Gr. 437. See Wilson v. Clark, 1

South. 379.

319. A right of private way or by-way,
is a plea of title. Randolph v. Montfort, 1

Harr. 226; Hawk v. Segravcs, 5 Vr. 355.
See Perrine v. Farr, 2 Zab. 356 ; Osborne v.

Butcher, 2 Dutch. 308.

320. In an action of trespass q. c. f. the
defendant pleaded title and a right of" way
over the close in question. Upon such
suit being brought in this court, the de-
fendant filed six pleas. On motion to
pleas, Held, that the first plea of not guilty,
not being the same plea as that pleaded
before the justice, must be stricken out;
that the second plea of liberum teyiementum
is correct; that the fourth plea, that the
locus in quo was a public highway, is not a
plea of title, and is not good ; that the third
and fifth pleas, setting up a right of private
way by prescription, and a right of private
way by grant; if wrong, may be demurred
to, but cannot be stricken out on motion

;

and that the sixth plea, that the locus in
quo was a by-way, and that it had been
opened by three of the chosen freeholders,
does not amount to a plea of title, and must
be stricken out. Brain v. Snjider, 1 Vr. 56.

321. A plea of a public way is not a
plea of title. Chambers v. Wambough, 4
Dutch. 530; Yawger v. Manning, 1 Vr. 182.

322. The plaintiff" declared for a penalty
of two dollars for leaving open a swinging-
gate across a private road on his premises.
The defendant pleaded that he was the
owner of a close contiguous to and adjoin-
ing the land of the plaintiff" in the declara-
tion mentioned, and that he was entitled to
a certain way across the plaintifT's land
where the said way was situated, and that
the said swinging gate was unlawfully
erected acr(^ss tlie said way obstructing the
road, and tliat he had a right to remove the
obstruction. Held, that as the pleas set
up a way without stating whether it was a
public or a private way, and did not
deny the existence of a private road, as
stated in the declaration, they were defec-

tive, and were not a sufficient answer to
the declaration. Stevens v. Allen, 5 Dutch.
68, 509.

323. In an action of trespass before a
justice, a plea of liberum tenementum puts
an end to the power of the justice. Bis-
pham V. Inskeep, Coxe 231.

324. In such a plea it is not requisite
that defendant should point out another
court having jurisdiction. Ibid.

325. In suit for trespass, in the supreme
court, after pleading title before a justice,
the only plea allowable is that of title.
Westervelt v. Marinus, Pen. 693.
326. The defendant will be confined to

the ])lea of title only, but he will not be
restricted to the i^lea of title filed by him
with the justice. He may plead title in
the court below in one person, and in this
court in another person. Phillips v. Kent,
Spen. 686.

327. In an action of trespass quare clau-
sum /regit, brought in this court after plea
of title before justice, the defendant cannot
plead not guilty, or leave and license,
Campfiekl v. Johnson, 1 Zab. 83.

328. And if the defendant sets up any
plea other than title, it will be struck out,
on motion. Ibid.; Dover School House v.

McFa.rlan, 2 Gr. 471 ; Westervelt v. Marinus,
Pen. 693; Appleby v. Obert, 1 Harr. 3;^.

329. If to an action before a justice of
the peace, the defendant pleads title, and
the plaintiff thereupon commences an
action in the supreme court, and in his
declaration enlarges his demand beyond
what he demanded in the action before
the justice, the defendant will not be con-
fined to his plea of title. Snedicker v. White,

6 Hal. 87 ; Chambers v. Wambough, 4 Dutch.
530.

330. But the plaintiff, in his replication
to the common bar, may make a new
assignment, setting out the locus in quo
with greater certainty than was done be-
low, without thereby releasing the defend-
ant from his obligation to jilead and rely
upon title only ; but he cannot enlarge or
change his complaint either in his decla-
ration or replication or assign a close in a
different township from that named in
the state of demand filed before the jus-

tice. T/rtz/rf// ads. T/zu/a//, Spen. 146 ; Van
Pelt V. Phillips, 4 Zab. 560. See Evidence,
ui.

331. Under the jilea of liberum tenemen-
tum to such novel assignment, the defend-
ant need not show title to the fiirm gener-
all}^ : it will be sufficient for his defence if

he prove title to that part, on which the
alleged trespass was comnutted. Phillips

V. Phillips. 1 Zab. 42.

332. Query. If the defendant after such
novel assignment is restricted to the plea
of title. Ibid.

333. The plea of title in such case is not
confined to a freehold title, or liberum tene-

mentum, but may ))e of a possessory or
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leasehold ri^ht, or any rij;ht to fulor and '

liave possession. Campfuld v. Johnson, 1

Zab. 8;?.

384. The det'ondiint is not confined to

precisely the same jilea tiled before the
justice, but is at liberty to (ilc in this court
any otlicr plea which only sets up, by way
of defence, title to real estate. If he replies

in this court on " title by way of justifica-
tion," it is suflicient. Hawk v. Segraves, 5 ,

Vr. 3o5.

335. A plea in which defendant sets forth

his dex'ivative title to the ri,i:;ht of way
under which he seeks to justify, without
averrinj^ in direct terms liis title to the
way, is in accordance with approved pre-

cedents. Ibid.

33(). If the plaintiff replies that the close

is his freeliold and not tiie freehold of the
defendant, and the defendant irives evi-

dence of liis possession of a close in the
same township in which the trespass is

alleged to have been committed, he will be
entitled to a verdict in liis favor. EUet v.

Pidlen, 7 Hal. 357. See Phillips v. Kent, 3
|

Zab. 155.
I

337. The declaration should describe
the premises by metes and Ijounds. Ibid.

338. Proof of possession by plaintiff is

unnecessary, because admitted by the plea
,

of title. Appleby v. Obert, 1 Harr. 336. |

339. The bui'den of proof is on the
plaintiff below to ijrove the trespass. Wes-
tervelt v. ^larinns, Pen. G93.'

I

340. The bond should be legibly written
'

and free from ablneviations or erasures.

Gracen v. Beam, 3 Gr. 460.

See Supra, U 61, 74.

V. Adjournment.
|

341. An adjournment is a matter of dis-
|

cretion in the justice. Doughty v. Jones, I

Pen. 653.
[

342. Except where a party is deprived of
\

the attendance of his witnesses. Gould v. '

Broivn, 4 Hal. 165.

343. A justice may for his own conven-
ience adjourn a trial. Pierson v. Millan,

Pen. 1011.
I

344. But not beyond thirty days. Lloyd
\

V. Han.ce, 1 Harr. 127; Steelman v. Cox,

Pen. 953.

345. Nor, before the return day, by noti-

fying the defendant. Nicholson v. Wright,

1 Harr. 232; Hahey v. Whitlock, Pen. 869
;

Taylor v. Doremus. 1 Harr. 473, 478.

346. It should be on the return day or

day of adjournment, and both parties be
notified. Brannin v. Voorhees, 2 Gr. 590.

See Neighbour v. Trimmer, 1 Harr. ^8, 61,
j

note.

347. Query. Is it a discontinuance of

the suit, if the justice, prevented by sitik-

ne.ss or urgent liusiness frcjm attending on
the return day of the summons, or on the
day to whicli the cause has been adjourned,
out of court, and in the absence of the
parties, adjourns tlie cause to another day.
Ibid.

348. If the justice adjourn the cause in

the absence of the defendant, the sum-
mons not having been duly served, and
give him no notice of the adjournment,
and try the cause in his absence, the judg-
ment will Ije reversed. Camman v. Per-
rinc, 4 Hal. 253.

349. That the justice was taken sick and
thereby prevented from regularly adjourn-
ing a cause, will not vitiate the suitsecjuent

proceedings and trial, where the defendant
was dulv notified. Darlings v. Corey, Coxe
200.

350. Query. Is a defendant regularly
summoned, entitled to notice of an ad-
journment. Slaght v. Robbins, 1 Gr. 340.

351. If the cause is adjourned to such
day as counsel may agree upon, and one
of the counsel refuses to agree to a day,
the justice cannot fix a day and notify the
party.. Woodworth v. Wolvcrfon, 4 Zab. 419.

352. An adjournment before the return
of the summons is good, if made by con-
sent. McCollister v. Richman, Pen. 208.

353. That defendant is out of the state is

a proper ground for adjournment. Combs
V. Johnson, 7 Hal. 244, 246.

353a. Consent will be presumed, if the
adjournment is for the party's benefit.

Walker v. Kearney, Pen. 621.

354. The adjournment cannot be for

more than thirty days. Pedrick v. Shaw,
Pen. 57; Auten v. Bryan, Pen. 135; Bisp-
ham V. Tucker, Pen. 253; Montgomery v.

Woodruff, Pen. 610 ; Cozens v. Allen, Pen.
851 ; Lippencott v. Smith, 1 South. 95.

354o. Nor, less than five days. Midler \.

Lazadder, 2 Gr. 34.

355. Unless by consent of parties. Far-
rand V. Gray, Pen. 920; Steelman v. Cox,

Pen. 953.

356. Consent cannot be inferred from an
appearance. White v. Lippincott, Pen. 266.

3.57. An adjournment cannot be made
after hearing evidence. Andrews v. Wright,

Pen. 280; Stretch v. Forsyth, Pen. 713.

358. A motion to non-suit does not pre-

clude a motion to adjourn. Potter v. Car-

man, Pen. 521.

359. A reference cures an illegal adjourn-

ment. Chance v. Chambers, Pen. 384; Bo-
zorth V. Prickett, Pen. 268.

360. And an appearance and trial. Hill-

man V. Huyden, 2 South. 575.

361. On reasonable ground;^, a justice

may grant a second adjournment to any
time within thirty days i'rom the return of

the process. Horner v. Hewlings, 3 Hal.

227.

362. The party applying for a second
adjourimient on account of the absence of
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a material witness, must make affidavit,

ikc, and the justice may then adjourn to

any time not less than live nor more than
thirty days. Midler v. Lazadder, 2 Gr. 34.

363. If plaintiff" do not appear on the
day adjourned to by his own consent, the
defendant is entitled to a non-suit. Dun-
ham V. Solomon. 1 Harr. 50.

364. Where both parties request an ad-
journment for two weeks, an adjournment
for one week and trial then without notice
to the defendant, is void. Probasco v. Har-
fough, 5 Hal. 55.

See Infra, I 421.

VI. Jury axd Vexire.

365. If the justice refuses a trial by jury
and tries the cause himself, it is ground
for reversal. Gary v. Forsyth, Pen. 432.

See CoxsTiTUTio'N', § 76.

366. But such judgment is not absolutely
void, and cannot be attacked collaterally.

Cliver v. Applegate, 2 South. 479, 480, Kirk-
patrick, C. J.

367. If a party is unlawfully deprived of
a trial by jury, by the conduct of the jus-

tice, or of the adverse party, or of the con-
stable, a good ground of reversal is shown

;

but if by his own misconduct, he has no
cause of complaint. Daniels v. Scott, 6 Hal.
27.

368. Where the sum in dispute is greater
than the law allows to-be decided by six

men, a verdict rendered by them, although
submitted by consent, is erroneous. Falk-

enbiiTf/h v. Cramer, Coxe 31 ; Parker \. Man-
day, Coxe 70 ; Schooley v. Thorn, Coxe 71,
74 : 3Iiiten v. Smock, Pen. 911.

369. A demand for fifty dollars cannot
be tried liy six men. Ashcroft v. Clark, 2
South. 577.

370. Where the sum demanded is less

than sixteen [fifty] dollars, and the de-
fendant files an ofl'-set claiming more than
sixteen [fifty] dollars, the cause may be
tried by twelve men, although the jury be
demanded bv the plaintiff. Jones v. Oli-

ver, 2 Hal. 123.

371. A cause cannot be tried by eleven
jurors. Briant v. Russell, Pen. 146. See
Den. Denman v. Baldwin, Pen. 945.

372. But if twelve are sworn, and the ver-

dict regularly recorded, it will not be con-
sidered as a verdict found by eleven that,

after verdict, one juror swears he did not
agree. Clark v. Read, 2 South. 486.

373. A unanimous verdict given by four-
teen men, would be set aside. McCormick
V. Brookficld, 1 South. 69, 72, Southard. J.

374. Tlie venire cannot issue before the
appearance of the defendant. Sidton v.

Coleman. Pen. 134 ; Keen v. Scull, Pen. 544.

375. Although, semhle, it may be granted
in his absence after appearance. Lummis
V. Stration. Pen. 245, 246.

376. If granted before his appearance,
and the defendant does not appear at the
trial, the justice may dismiss the jury and
trv the cause himself. Wills v. McDole, 2
South. 501.

377. A jury cannot be demanded after a
cause has been partly heard. Tilton v.

Brand, 1 South. 289.

378. The venire must be sealed or the
verdict is bad. Howell v. Robertson, 1 Hal.
142. Contra, Johnson v. Cole, Pen. 266.

379. Tlie words of the act as to the
qualifications of jurors [Rev. p. 546, § 33),
are mandatory. Sayrcs v. Scudder, Pen. 53,
Kirkpatrick, C.J. Contra, Bartoiv y. Mur-
ry. Pen. 97 ; Veal v. Brown, Pen. 72.

380. Substituting "good and lawful
men," for "citizens of this state," itc. is

not a fatal error. Sharj) v. Hendrickson,
Pen. 685 ; Co.t v. Haines, Pen. 687.

381. The omission of the name of one of
the plaintiffs in the venire, should be ob-
jected to at the trial. Carmichael v. How-
ell Pen. 376.

382. If the defendant craves a jury, and
the justice tries the case, because the de-
fendant did not procure the service of the
venire, it is ground of reversal. Moslan-
der V. Hays, Pen. 161.

383. Constable after returning jury panel,
may not strike out names of delinquents
and add other names. Lyon v. Sharp, Pen.
464.

384. Although he may, before the re-

turn. Boyles v. McEoiven, Pen. 677.

385. The justice cannot swear as a ju-
ror, any one who is not returned by the con-
stable. Robson V. Archer, Pen. 107.

386. Before the act authorizing a tales in
justices courts, the constable could not add
names to the venire after its return. Rus-
sell V. McClain, Pen. 649.1

387. The justice need not follow the pre-
cise form of oath prescribed by the statute.

Earle v. Vanburen, 2 Hal. 314.

See Supra, ^ 151.

VII. Trial.

388. Service of notice of trial may be
proved bv the plaintiff'. Darling v. Corey,

Coxe 200.'

388a. The justice cannot proceed in the
absence of the plaintiff; the defendant
should move for a non-suifc Holliday v.

Large, Pen. 653; Cavalier v. Doughty, 1

Hal. 227. Supra, ? 363.

389^ Although the defendant has filed a
set-off, and obtained an adjournment.
Vail V. Wright, Pen. 681.
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390. Where defendanf, attends at the
time specilied in tlie sumiuons, waits a
rea.sonal)le time without pliiiiitiir'.s comiu}?,
and demands that plaintitl" he non-suited,
before lie leaves the justice, if the justice
afterwards proceed, it is error. JAoyd v.

Moore, Coxe IGG ; Dunham v. Solomon, 1

Harr. oO.

390a. A motion for a non-suit and refu-
sal, and a statement of the reasons for the
motion, is no evidence of the facts. Long-
streih v. Little, I'en. 1031.

391. Tlie suit may be discontinued in

the defendant's absence. Sayre v. Sai/re,

Pen. 1035.

392. If the defendant attend the trial,

evidence will be presnmed. Jessup v. Sharp,
Pen. 344 ; Fleming v. Newman, Pen. 852.

See Gale v. Hill, Pen. 414o. Certiorari, g

215a.
393. But in his absence, there must be a

trial, and sufficient legal evidence to

sustain a judgment; the justice cannot
give judgment by default. Snyder v.

Hummel, Pen. 87 ; Falkenburgh v. Wood-
mansie, Pen. 92 ; Zane v. Pissant, Pen. 319

;

Crane v. Crane, Pen. 412o ; Gale v. Hill,

Pen. 414o ; Cooper v. Madara, Pen. 530

;

White V. Crammer, Pen. 549 ; Heritage v.

Daniels, Pen. 551 ; Pearson v. Briggs, Pen.
621 ; Morgan v. Eldridge, Pen. 658 ; Clarke
V. Clarke, Pen. 724; Murphy v. Davis, Pen.
843 ; Janies v. Dyer, Pen. 999 ; Outcalt v.

Rankin, 2 Gr. 33 ; Crane v. Brundage, 2 Gr.

602 ; Hevener v. Kerr, 1 South. 58 ; Torrance
V. Van Emhurgk, Pen. 106 ; Cooper v. Mul-
lin, Pen. 107 ; Shinn v. Earnest, Pen. 155

;

Hendrickson v. Cade, Pen. 322 ; Perry v.

Lambert, Pen. 543 ; Stretch v. Hancock, Pen.
207 ; Keen v. Scull, Pen. 544 ; Cowperthwaite
V. Horner, Pen. 850. See Certiorari, ?|

214-217, Evidence, |§ 153, 154, 357, 406,

719, 760.

394. If defendants are improperly-
joined, a nolle prosequi may be entered as

to either, or an amendment be made of

like effect, and the action proceed against
the remaining partv. Craft v. Smith, 6 Vr.
302.

395. This court will reverse the judg-
ment of the justice, if it should appear by
his return, that the witnesses, whose names
appear on the transcript, were sworn for

form's sake, and did not sustain the plain-

tiff's demand. It is the duty of the justice

to hear the cause, and inquire into the truth

of the plaintiff's allegation : and it is trifling

with the forms of justice and the sanctity

of oaths, to swear a man as a witness in a
cause, for mere form's sake, when it is un-
derstood at the time that he knows noth-
ing, and is to testify to nothing relating to

the matter in aontroversy. Crane v. Brund-
age, 2 Gr. 602.

396. An alteration and erasure in the

state of demand may be explained to the
jury. Sharp v. Hendrickson, Pen. 685.

397. Charge to jury. One of the most

important duties of the justice i.s to ex-
pound the law to the jurv. Sayres v. Ward
Pen. 1007, 1010; Broadwell v. Nixon, 1
South. 362; Mills v. Slf^ght, 2 South. 505,
56() ; Todd v. Collins, 1 Hal. 127 ; Linn v.

Ross, 1 Harr. 55 ; Allen v. Wana maker, 2
Vr. 370; Hepburn v. Gaston, Pen. 623;
Halsey v. Salmon, Pen. 916. 918.

398. It is improper to ask the court to
charge in a specific way, especially if it be
not pureiv a question of law. Bellis v.

Phillips, 4 Dutch. 125.

399. Xor is the justice bound to take up
one by one, the points sul)niitted, and ex-
jn-ess a separate opinion upon every
point. Younga v. Sunderbuid, 3 Gr. 32.

400. When no instructions are request-
ed by either party, the charge and the
])articular points therein rest in the sound
discretion of the court. Cole v. Tai/lor, 2
Zab. 59, 60.

401. It must be made clearly to appear
that the charge requested was wairanted
by the evidence, and necessarily involved
in the verdict. Davison v. Schooleu, 5 Hal.
145.

^

402. A party mny not lay before the jury
an account not filed on the return day.
Clark v. Read, 2 South. 486.

403. Without consent, the plaintiff may
not give to the jury, when they are retiring,

any papers not offered in evidence. Wright
V. Rogers, Pen. 547; Jessup v. Eldridge,
Coxe 401. [Rev. Practice of Law, | 182].

404. Nor, may they examine any wit-
nesses after they retire. But where at their
request the justice swore a witness, who,
as soon as he came in, was told "that he
was not the man they wanted," and there-
upon withdrew, it is no ground of reversal,

Jones V. Butterivorth, Pen. 456.

405. Nor, can they return and re-examine
a witness in the presence of the justice,

but in the absence of the parties anil with-
out notice to them or opportunity to be
present. Perrine \. Van Note, 1 South 146.

406. The justice should not converse
privately with them after they retire.

Hance v. De Klyne, Pen. 659.

407. If, after they have retired, they re-

quire further explanation from the court,

and the court, after calling upon the
counsel of the defendant to go with him,
and his refusal, and seeking for the defend-
ant, Avho cannot be found, goes into the
jury room and gives them the explanation
they require, this is not error. Cook v.

Green, 1 Hal. 109.

408. Nor, may the justice go with one of

the witnesses into the jury room, when
defendants and their attorney are absent.

Demund v. Gowen, 2 South. 087.

409. Nor, may the justice examine a
witness a second time, in the absence of

the defendant. Sloan v. Holland, Yen. 997.

410. They may take with them the books
of account of one of the parties, although
there are some accounts therein which



688 JUSTICES COUET, VII. VI JI. IX.

Trial.—Verdict.—Judgment.

might mislead or confuse the jury, had
not the matters involved hoen explained

by the court. Oram v. Bishop, 7 Hal. 153,

158.

411. The court will not presume that the

constable was not sworn to attend the jury,

that fact being omitted from the record.

Darnel v. Sheldon, Pen. 522.

412. A justice ought not to discharge a

jury, until every reasonable hope of their

agreement has vanished. Gullck v. Van
filburgh, 1 Harr. 417.

413. That a party forgot the time and
place of trial, is uot a matter of surprise,

in legal contemplation. Maires v. Smith,

1 Harr. 300.

414. Alitor, if deceived and misled by
the otlicr party. Loring v. Ramsey, Pen.

630 ; Terhune v. Barcalow, G Hal. 38, 42.

415. So, if misled by unavoidable mis-
take. Probasco v. HartougJi., 5 Hal. 55.

See Broivn v. Elliott, 2 C. E. Gr. 353.

410. So, where a party after jjreparation,

was at the time of trial confined for con-
tempt of another court. Truax v. Roberts,

1 South. 288.

417. So, where the parties differed in

opinion as to the day to which their cause
had been adjoui-ned, and, consequently,

one of them did not attend at the time of

trial. Paterson R. R. Co. v. Ackerman, 4
Zab. 535.

418. So, where by an accident the de-

fendant was severely injured and unable
to attend. Horner v. Conover, 2 Dutch. 138.

419. So, where a summons was served
during defendant's absence, and judg-
ment given against him before his return,

it may be set aside if there is satisfactory

proof that injustice has been done. Combs
v. Johnson, 7 Plal. 244.

420. So, if defendant has been misled by
a variance between the summons and
state of demand, and was ignorant of the

amount claimed in the latter. Coyle v.

Coijle, 2 Dutch. 132.

421. So, where a party after agreeing to

an adjournment proceeds to trial in the

absence of the other party and without
notice to him. Binsse v. Backer, 1 Gr. 263.

See Brannin v. Voorhecs, 2 Gr. 500 ; Davis

ads. Wina7it, 3 Harr. 30G.

Sec Attokney, VI, Erhoh, I(a)(l)(ii),

FoRcinLK Entry, 11(6) (7).

VIII. Verdict.

422. The iDlaintifi" need not be called
Avhen the verdict is taken. Gould v. Magee,
Pen. 475.

423. If transcript states that he was
called, it need not add that he appeared.
Hunt V. Young, 2 South. 813.

424. The court will not presume that
he was absent, because a statement of
such fact is omitted from the record.
Darnel v. Sheldon, Pen, 522.

425. Verdict must be rendered by voice,
in open court. Johnson v. Depuy, Pen.
165.

426. The jury may find a special ver-
dict. Springer v. Reeves, 1 South. 207.

427. A verdict should not be entered in

figures. Woodward v. Porter, Pen. 239

;

Conner v. Souder, Pen. 529 ; Leonard v. Ful-
kerson. Pen. 977.

428. Judgment not reversed because the
verdict is entered in figures, if the judg-
ment thereon is entered in words at length.
Stoiit V. Hopping, 1 Hal. 125.

429. It cannot be founded on a state-

ment of the plaintiff in the defendant's
absence. Iveen v. Scull, Pen. 544.

430. That the justice in entering the ver-

dict bjf mistake called it " a judgment," is

not fatal. Doughty v. Read, Pen. 901.

431. Nor, a verdict and judgment for

damage, in an action of debt. Cook v.

Hendrickson, Pen. 343.

432. Nor, a verdict and judgment for

debt, in an action of covenant. Carmi-
chael v. Howell, Pen. 376.

433. A verdict that a note, which had
been set ofl', should be given up, is error.

Baird v. Forman, I*en. 526.

434. A verdict for " about forty cords
of wood," is erroneous. Baird v. Johnson,

2 Gr. 120, 123.

435. Where the justice i.ssues two sum-
monses in case, for and against the same
parties, and tries both cases together, a
general verdict is erroneous. Steelman

V. Bolton, Pen. 321.

IX. Judgment.

(a) In general.

436. A justice, in the court for the trial

of small causes, is not authorized to dis-

miss a suit, after lie has heard the merits

of the cause. He should render a judg-
ment for one of the parties. Miller v. Mil-

ler, 1 Gr. 165.

437. That no judgment was rendered, is

good ground of reversal. Hinchman v.

Glover, Pen. 90; Johnson v. Johnson, Pen.

138; Lofton v. Champion, Pen. 157; Conner
v. Souder, Pen. 529; Swayze v. Riddle, Pen.

660; Jjeonard v. Fulkerson, Pen. 977; Lee
V. Steelman, Pen. 319.

438. A judgment for the plaintiff, not

stating against whom, is valid when it

must necessarily be implied and under-
stood to be against the defendant referred

to in all the other proceedings. Titus v.

Whitney, 1 Harr. 85.
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439. Where several items arc dcniand-
oJ ill a state of tU-maiul, ijiie ut" wliirli is

bad, and judtjinent is rendorud lor the
whole aiiiDiiiit, tlic jiuii^'ment will he re-

versed. Smtt/i V. Coir, 7 Jlal. li">.

440. Action by three, ami jndjj;nicnt for

one, is error. Soudrr v. Stout, Ten. 41.">o.

411. A jndunient re:idered against two
defendants when ijut one was summoned,
and no projicr return as to the other, is

not void, hut valid until reversed. Scltui/-

ler V. McCreu, 1 llarr. 248. See Ckktio-
R.vRi, U 2()!t, 270, Joint Debtors.

442. Entering judgment l\v a justice on a

judgment note, without process and proof,
is illegal. Stretch v. Hancock, Pen. 207;
Hinchman v. Glover, Pen. 90; Wilkins v.

Cro/t. Pen. 91.

443. In ilel)t, judgment that a note (set-

off) be given up, is error. Baird v. For-
iii'tn, Pen. .520.

444. If a justice after hearing a cause,
takes time to consider tlic same, he nuist
either make a regular adjournment to

a particular day and hour, or give notice
to the parties of the day and hour when
the judgment will be rendered. Edwards
V. liance, 7 Hal. 108 ; Fairholme v. Forker,
Pen. 995 ; Van Riper v. Van Riper. 1 South.
156; Clark v. Read, 2 South. 48(3; Hen-
dricks V. Craig, 2 South. 567, 569; Pierson
V. Pierson, 2 Hal. 125.

445. And, this fact must appear upon the
record. Sernple v. Trustees of Arnhoy
Church, 3 Hal. 60 i Vandoren v. Vandoren,
5 Hal. 286.

446. But the omission to state the place
to which it was adjourned, is not sufficient

to show that the judgment was rendered
elsewhere. The presumption is that the
adjournment was to the same place. Hull
V. Martin, 7 Hal. 187. See Attorxey, § 64.

448. If judgment is rendered for a sum
exceeding the amount demanded in the
state of demand, it will be reversed. Hawk
V. Anderson, 4 Hal. 319; Cortehjou v. Cortel-

you, Pen. 318; Johnson x. Vandoren, Pen.
374: Earl v. Still, Pen. 868; Daniel v. Park,
Pen. 1004 : Cooper v. Wooley, Pen. ;^30 ; Lake
v. Merrill, 5 Hal. 288. See Hunt v. Shivers,

1 South. 89; Smock v. Warford, 1 South.
306 ; Hopper v. Steelman, Pen. 907.

440. But if the defendant appear on the

return of the summons, and obtain an ad-

journment, and then does not appear at

the trial, and the plaintiff gets judgment,
the supreme court will not reverse the
judgment because it is rendered for more
than the amount set forth in the sum-
mons. Coyle V. Coyle, 2 Dutch. 132.

450. Reversal was refused because the
judgment was for too much. Maires v.

Smith, 1 Harr. 360.

451. Defendant cannot complain because
judgment is for less than the demand.
Lerning v. Giherson, Pen. 719.

4.52. A judgment .should not be entered
in figures. Cole v. Petty, Pen. 60, 62, note;

44

Sayre v. High, I'cn. 528; Jiobinsun v. Apple-
gate, 6 Hal. 178; .SV/i/zv v, Voorhees, Pen.
1040; Clarke v. Fuhr,'l'('u. 2r,3, 265.

4.53. It may not be entered on Sunday

;

but a mistake in the day of entry may be
corrected. York v. Ackerman, Pen. 900.
iieeVau Riper v. Vau liipi r, 1 South, bit). 1.58.

454. A blank space left on the reconl
for entering the .imount ot the judgment,
is erroneous. Hann v. Gosling, 4 Hal. 248.
But see Cook v. lirister, 4 Harr. 73.

4.55. In an action of del)t liefore a justice,
the entry of judgment for the plaintiff for
a specified sum, omitting the word "deijt,"
is valid; or it might be amended at any
time, hv adding that word. Tindall v.

Tindall, 3 Harr. 437.

4.56. In an action on the case for
damages, if the judgment be entered by
the justice in these words, "I give judg-
ment for £— debt," the word debt is mere
surplusage and shall not atlect the judg-
ment. Wliite V. McGdl, Coxe [>').

4.57. So, judgment for damage, in an
action of debt. Cook v. Hendrickson, Pen.
.343.

4.58. So, judgment for debt, in an action
on the case for deceit. Meeker v. Potter, 2
South. .586.

4-59. And, judgment for debt, in an action
of covenant. Carmichnel v. Howell. Pen. .375.

460. An entry "for which sum I gave
judgment," is good. Jones v. Butterworth,
Pen. 456.

461. So, "I give judgment for the aljove
sum." Scudder v. Fitz Randolph, Pen. 656.

462. The justice stated in his record,
that " the plaintiff filed his demand for

thirty dollars, the defendant not appearing,
the plaintiff proved his demand, and I gave
judgment for the same." Held, this is

not such a judgment as the law requires.

Polhemus v. Perkins, 3 Gr. 435. See Clark
V. Custard, 1 South. 209.

463. Xor, "so I enter my judgment."
Sayre v. Voorhees, Pen. 104(».

464. Xor, "I give judgment with the
jury." Green v. Lawrence, Pen. 848.

465. Xor, "I give judgment according-
ly." Jones V. Butterworth, Pen. 4;56.

466. Xor, " and I do give judgment also."

Van Hovten v. Beam, Pen. 944.

467. Form of entering judgment against
an administrator. Qaicksall v. QaicLsall,

Pen. 4.58, note.

468. Prosecuting an appeal does not set

aside the judgment below ; tliat remains
until the rendering of judgment by the
common pleas. Lum v. Price, 1 Harr. 195,

196. Infra, | 611.

See Certiorari, ^? 44-47. Supra, § 140.

(b) By confession.

469. Judgment confessed by a prisoner,
must be in the presence of an attorney.

Westfall V. Donoven, Pen. 68.
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470. Defendant may confess judgment
in plaiiitift''s absence, after complaint

filed with the justice. Vandergriff v. Pier-

son, Pen. 992.

471. If the plaintiff be not present,

either in person or by attorney, when judg-

ment is confessed and rendered in a jus-

tice's court, it is ground for reversal, upon
affidavit. But the fact of his absence,

must appear on record, or be plainly

proved. Young v. Stout, 5 Hal. 302; En-
glish V. Sharpe, 3 Gr. 457.

472. Such judgment will be reversed on

the application of the personal repre-
sentatives of the defendant. Ibid.

473. The authority of a person who
confesses judgment for, and in the name of

another, .should appear upon tlie face of

the proceedings. Cade v. Young, 3 Hal.

3G9 ; Stediford v. Ferris. 1 South. 108; Camp-
bell V. Cooper, 1 Hal. 142.

474. Query. Whether, if a defendant ap-

pear before a justice of the peace by an
attorney in fact authorized by a special

warrant of attorney to confess a judgment,
the justice ought not to require proof of

the execution" of the warrant. Wright v.

Wood, Spen. 308. See Folly v. Smith, 7 Hal.

139, 140.

476. In an action against two defend-
ants, one of them cannot, in the absence
of the other, confess judgment against

both ; and a judgment rendered against

both upon the confession of one only,

without evidence, will be set aside. Wig-

gins V. Klienhans, 4 Hal. 249; West/all v.

Donoven, Pen. 68; Ballinger v. Sherron, 2

Gr. 144 ; Bordine v. Service, 1 Harr. 47 ; Lit-

tle V. Moore, 1 South. 74; Milb v. Sleght, 2

South 505, 567.

477. Judgment on a joint note, con-

fessed on different days. Held, good. Budd
V. Marvin, 1 South. 248.

See Certior.^ri, ? 45, Forcible Entry,
11(6) (8), Inns and Taverns, ? 10, Judg-
ments. Supra, I 166.

X. Execution.

(a) How issued and returned.

478. Execution cannot issue without a
previous legal judgment. Hinchman v.

Glover. Pen. 90; Crandall v. Denny, Pen.
137 ; Parker v. Frambes, Pen. 156; Lofton
v. Champion, Pen. 157 ; Johnson v. Johnson,
Pen. 317 ; Zane v. Pissant, Pen. 319 ; Con-
ner V. Souder, Pen. 529.

479. Nor, can execution be issued in

favor of a person who was not a party.
Vunck V. Whorl, Pen. 335.

480. Nor, against a person not a party.

Wright v. Ramsey, Pen. 409o.

481. The party who applies for an ex-

ecution against a freeholder, before the
time limited has expired, must satisfy the
justice of the danger of losing his demand,
Krumeick v. Krumeick, 2 Gr. 39.

482. On a judgment in defendant's ab-
sence, execution may be issued without
notice to defendant sued l>y summons,
upon the court being satisfied of the
danger of losing the money, if execution
be not immediately issued. Shay v. Nor-
ton, 1 Harr. 378.

483. The plaintiff's affidavit of hi.s belief

of the danger, is not se ipso sufficient for

issuing the execution ; the justice must be
satisfied of the fact, and must so record it.

Ibid. ; Vancleve v. Moore. Sept., 1835, cited

1 Harr. 380.

484. If a suit is commenced by sum-
mons, and judgment is rendered for the
plaintiff, it is irregular to issue execution
thereon before the expiration of the time
of delay allowed to a freeholder, unless
applied for instanter at the time of ren-

dering judgment ; or, at a subsequent day,

upon the proper affidavit, and notice to,

defendant, of the intended application.

Eddy v. Williamson, 1 Harr. 415.

485. The act prescribes the form of the
executions to be issued out of courts for

the trial of small causes ; and a justice of
the peace has no right to depart from it

and use another form, unless authorized
and directed so to do, by some sul)sequent

act. Kipp V. Chamberlin, Spen. 650.

486. Executions out of justices' courts

are liens upon personal property only.

State Bank v. M((rsh, Sax. 288.

487. The one first issued is prima facie

entitled to priority. Tuttle v. Jackson, 1

South. 115.

488. Where a defendant in custody on
a ca. sa. gave a bond for the prison limits,

which after forfeiture for breach of condi-

tion was assigned to the plaintiff" in the

original action, a judgment recovered
thereon will be reversed after a reversal

of the original judgment. Steelman v.

Aekley, Pen. ll'.5 ; Anderson v. Radley, Pen.

1034. See Certiorari, | 271.

489. Justice cannot issue an execution

after a year and a day, without a scire

facias. Seeley v. Karris, Pen. 624 ; Lawrence
V. Jones, 2 South. 825, 826 ; Montfort v. Van-

arsdalen, 2 South. 686. But see TI'a//ou v.

Vanderhoof, Pen. 73; Parker v. Crammer,
Pen. 270 ; Smith v. Barker, Pen. 431. [Rev.

p. 551, I 62].

490. Scire facias must issue from the

court rendering judgment. The judgment
is, "that execution issue." Boylan v. An-
derson, Pen. 529.

491. A scire facias to revive the judg-

ment of a justice of the peace, must be

issued by the same, and no other justice,

Tindall v. Carson, 1 Harr. 91.

492. Although the presumption is

against an officer not making a return,
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yet he may show in mitigation what
beciinie of the projiorty IcvIlhI uii. Slout

V. Hopping, 1 Hal. lL'r),"l2<;.

See Certiorari, H 53, 271, 284. Const .v-

BLE, III, Evidence, H 170-172.

(b) Staying execution.

403. If tlie i)laiiitin' conceives him.self in

danger of h).-^ing liis demand after llie tirst

conlcssion, he may require another free-
holder as security, llant v. Sliivrs, 1

South. 89.

494. The defendant cannot object that

the judgment is entered against the free-

holder alone. Ibid.

495. The defendant and the freeholder

must appear personally before the justice

and jointly confess the judgment. Bilder-

back V. Hinchman, 2 Gr. 570. See Budd v.

Marvin, 1 South. 248.

(c) Claim of property.

496. It is a universal rule of law, that he
who acts under a special power, like that

granted in the fifty-ninth section, [Rev. p.

550), must make up a record, that will

show his proceedings to be within the
scope of his authority. Baird v. Johnson,
2 Gr. 120.

497. The form of the verdict of the jury,

and of the record- of the justice, in cases

of a claim of {property. Ibid.

498. The claim ought to be filed with
the justice ; until it is presented he can-
not know how to make up his docket, or
issue the venire. Ibid.

499. The notice to the constable ought
to describe the property sufficiently to

identify it, so that the officer may know
what is to be re-delivered to the claimant,
and the plaintiff, what is claimed. Ibid.

500. The proceedings are merely an in-
quest on the claim, and are ended as soon
as the verdict is recorded, and the costs

taxed. Ibid.

501. Constable can recover from plaintiff

in execution who indemnified him the
costs and expenses of defending the action

brought against him by claimant, as well

as the amount of judgment obtained by
claimant. Thompson v. Coleman, 1 South.
216.

See Attachment, |^ 89, 201, Constable,

I 22, Costs, § 196, Execution, V(<7).

XI. Docket and TRANScraPT.

502. Names of parties. It is the duty
of the justice to enter in his docket the

names of the plaintifi" and defendant.

Stating only the initials of the plaintiff's

name is insufficient. Clai/ton v. Tonkin, 4
Hal. 252.

503. Nor, this entry "A. against G. K.
and son," in an action ngainst them lioth.

Katts V. AriiialroiH/, Vvw. 817.

504. Style of action. The nature and
style of iiction must jje entered. Lndhnn
V. Wood, Pen. 55; I'ierson v. i'<V/.so/i, 1 Hal.
168; Bray v. Van Note, Pen. 143; Baird v.

Holeman, Pen. 159.

505. An entry descriptive of the nature
of the action, as "on breach of contract."
Held, sufficient. Stokes v. Coonis, 1 South.
159, Southard, J., dissenting.

506. So, "an action of damage." Mc-
Cannon v. Anderson, Pen. 560.

507. But, "an action on agreement to
pay money," is bad. AshcroJ't v. Clark, 2
South. 577.

508. So, "an action in case for covenant
broken." Bilderback v. Pouner, 2 Hal. 64.

509. " Summons in del»t, thirty-one dol-

lars and twenty-nine cents, issued Febru-
ary 25th, 1830," is a substantial compliance.
Branson v. Eayre, 7 Hal. 127.

510. State of demand in trespass and
entry in docket, in case, is not fatal.

Crawford v. Woodruff, Pen. 276. Contra,
Warren v. Fisher, Pen. 240 ; Hull v. Phillips,

Pen. 367 ; Horner v. Parker, Pen. 648.

511. Process. The record should state

the day and year of issuing process. Maren-
tille V. Oliver, Pen. 379.

512. The record of the justice is suf-

ficiently intelligible, which says that the
13th April, 1811, the summons was i.ss\ied,

returnable the 27th, that is the 27th of

the same month. Potts v. Stoidenburgh,

Pen. 953.

513. So, where the justice beneath the
names of the parties and style of action

entered, "April 3d, 1830." Day v. Hall, 7

Hal. 203.

514. The justice after entering the day
and hour of the constable's return, need
not repeat the hour when the trial began,
if the day thereof is entered. Folly v. Smith,

7 Hal. 139, 140. Supra, | 133.

515. Pleadings. The transcript of a
justice, need not show that a state of
demand was filed, if the fact appear or

may be fairly presumed from the proceed-

ings and ]iai)ers in the cause. English v.

Bonham, 2 Harr. 350. Supra, § 168.

516. The state of the demand is no part

of the record. Vandyke v. Bastedo, 3 Gr. 224.

517. Where the name of the county
jippeared in defendant's plea, he could

not object that such name had not been
entered on the docket. Gulick v. Van
Arsdalen, Pen. 746.

518. Adjournments should be regularly

entered. Semple y. Trustees of Amboy
Cliurch. 3 Hal. 60; Vandoren v. Vandoren,

5 Hal. 286.

519. Or, if not, the docket may be
amended. Backer v. Van Fleit, 1 Gr. 195.
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520. A rule of reference should be

entered. Burro}(</hs v. (icaninrj, Pen. I(l3.

.52(Ja. Where the entry of the choice of

a third referee has been omitted, it can be

entered after certiorari. Ridgwaji v. Fair-

holm, Ten. 905.

521. Report of refei'ees must l)e enter-

ed at large. Stednmn v. Sl'nart, Pen. 316;

Moreton v. Scroggy, Pen. 070; Little v. Silver-

thonie, Pen. 680.

521a. It need not be copied. Cliance

V. Chambers, Pen. 384.

522. Jury. That the jury were sworn
should appear. Anonipnous, Pen. 032;

Seward v. Chamberlain, Pen. 742.

523. But reversal was refused for such
omission. Bdden \. Sparling, Pen. 859.

524. A justice must record the names of

jurors and witnesses. Linddey v. Boyle,

Pen. 207 ; Stee.lman v. Bolton, Pen. 321

;

Doughty v. Kindle, Pen. 660.

525. A mistake in a witness's name
may be corrected. Crane v. Ward, Pen. t'>50.

525a. Or. a mistake in entering costs.

Gill V. Hackney, Pen. 920.

520. Eecord need not show that consta-
ble was sworn to attend the jury. Gould
V. Magee. Pen. 475.

527. Evidence. "Written evidence need
not be entered. Voorhies v. Kerr, Pen.

1000; Casher v. Peterson, 1 South. 317 ; Sut-

ton V. Petty, 2 South. 504 ; Ramsey v. Du-
mars, 4 Harr. 60. Tnfra, { 042.

528. Unless objected to or overruled.
Manning v. Randolph, 1 South. 144, 14(3.

529. Other entries. The name of the

county in which the cause was tried, or

the official character of the officer, is not
requisite. Ca-v v. Rou-land, 2 Harr. 76.

530. Judgment, if incorrectly entered,

may be amended. York v. Ackerman,
Pen. 900.

531. Time of entering it should be speci-

fied. Marentille v. Oliver, Pen. 379.

532. Execution. Where it appears by
a proper entry that the judgment has been
paid, restitution may be ordered without
notice. McChesnry v. Rogers, 3 Hal. 179

;

Scott V. Conover, 5 Hal. 61. See Ckrtioraki.
Ilik). .

533. " That defendants paid in full to the
constable," is not sufficient, after reversal,

to order restitution without notice. Ibid.

534. Appeal. An endorsement on the
transcript that an appeal v,as demanded,
is not sulficient. Bennet v. Kite, 4 Hal. 106.

535. It must appear on the docket that
the affidavit was made and filed at the
time the appeal was demanded. A nony-.
mom. 1 Hal. 230. See Yard v. Bodine,'S
Harr. 490; Infra. ^572.

536. A regular bill of costs need not be
entered, but only the total sum. Gould v.

Magre, Pen. 475.

537. Justice i.s not V)ound to send up with
his transcript the testimony taken in the
cause. Shree.ve v. Liveson, Pen. 247, 249.

538. Transcript cannot be altered by

the justice after a copy of the docket has
been given to one of the parties. Searing
V. Lum, 2 South. 683. See Barcklow v.

Hutchinson, 3 Vr. 195, 198, Coxte.mpt, g 11.

539. It may be amended to show when
and by whom the apjieal was demanded.
Allen v. Joice, 3 Hal. 135 ; Johnson v. Bow-
ker, Sept. 1823. Ibid.

540. Also, to show that defendant was
present when judgment was rendered, if

not stated. Ibid.; Camp \. Martin,! YLaX.

181 ; Backer v. Van Fleit. 1 Gr. 195.

541. If the justice be present on appeal
and no delay would be occasioned thereby.
Ibid.

542. It may be certified by the county
clerk after the death of the justice. Wood-
ruff V. Woodruff. 1 South. 375.

543. At the third term after filing the
appeal, the transcript of a justice maj"
be amended bv affixing a seal thereto.

Thompson v. Siltton, 1 Hal. 220.

544. If a justice certifies the transcript

to be a true transcript from his docket, and
annexes his hand and seal without certify-

ing that it is his hand and seal, or adding
" witness my hand and seal," it is sufficient.

The common pleas will not presume that a
seal was wrongfully added by another.
Henry \. Campbell, 4 Zab. 141.

545. On a suggestion to the common
pleas that the ti-anscript had been altered

or added to by the justice after it had been
filed, and without an order of the court,

they ought to grant a rule on the justice to

certify whether the transcript is in the
same state as when he returned it to the
court, and if not, by what authority he
made the addition thereto. Adams v.

Mathis, 3 Harr. 310, 311.

546. Or if necessary, a rule may be made
for leave to take affidavits. Ibid.

547. When the justice has neglected
to certify his transcript, the appellant is

entitled to a rule upon him to amend.
Hockenbury ads. Alpaugh, 5 Yr. 342.

548. The adverse counsel need not be
present when the motion for such rule is

made. Ibid.

549. If after filing, the justice withdraws
the papers, the common pleas should rule

him to restore them. Dyer v. Ludlum, 1

Harr. 531, 532.

See Amendments, § 89, Certiorari, II

[d), Constable, g 50, Damages, § 54, Evi-
dence, U 277-286, 420.

XII. Appeal.

(a) When it lies.

.550. An appeal will lie to the court of

common pleas, from the judgment of a
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justice of tlio peace leiulerecl on the ver-

dict oF a jury, in a case wlicre the ileht,

demand, or otlier matter in dispute, does
not exceed tliree doUars. Critscr v. Diiryea,

3 Hal. 15.

551. To entitle the defendant to appeal,
the statute requires that it sliould appear
that he was present at the renderint;' of the
judumeut ; but it is not necessary this

should h(! stated in express words ; if it

can be fairly collected from the record
that the party was present at the time
judgment was rendered, it is sufftcient.

Reerrs v. Wilso)). 2 Gr. lit).

552. Query. Whether an appeal from the
recorder of a city which is composed of

parts of two counties, lies to the county in

which the officer resides. Hufchivgs v.

Scott, 4 Hal. 218, 222.

553. If a justice of the peace refuses an
adjournment to which a party is legalh^

entitled, relief may be had on appeal to

the court of common pleas, and if the
party aggrieved omit or neglect to seek
such relief on the trial of the appeal, he
cannot obtain it in this court. Gould v.

Brown, 4 Hal. 165.

554. A plaintiff may appeal from a judg-
ment in his favor; but if the judgment
has been rendered on the verdict of a jury,

he must take the affidavit required by the
act, iMiller v. 3Iartin, 3 Hal. 201.

555. In granting or refusing an ajDpeal,

the justice acts judicially, and is to ad-
judge, or at least to decide, 1. Whether
it is a case in which an appeal lies. 2.

Whether the application is made in due
time. 3. Whether the bond is in due and
legal form, in the matter of penalty, and
in the terms of its condition. 4. Whether
the surety named in the bond is a free-

holder in the county, and otherwise suf-

ficient. 5. Whether the bond has been
executed in due form of law, so as to be a
valid and efl'ectual security to the oppo-
site party. And it is only when he is sat-
isfied of these matters, that he is to grant
an appeal. Tichenor v. Hewson, 2 Gr. 26.

See Attachment, | 205.

(b) Affidavit.

556. The affidavit must conform to the
language prescribed by the act of the legis-

lature. An affidavit stating " that the ap-
peal is not for the purpose of delay, but
that the appellant has a just and legal

cause of action according to the best of his

knowledge and belief," is not sufficient.

Engje v. Blair, 6 Hal. 339.

557. An affidavit setting forth that the
appellant "tliinks he has a sufficient cause
for an appeal, and that the same is not in-

tended for delay or vexation," is insuffi-

cient. Schenck v. Ayres, 2 Gr. 311.

558. An affidavit that "the defendant

verily believes that he hath a just and legal
defence to make upon the merits of the
appeal," ttc. is sufficient. Snover v. Tins-
man, *J Vr. 210.

550. Affidavit by plaintiff "that ho has
a just and legal cause of action ujjOu the
merits of the case," is suflicient. Hamilton
V. Pcucoclcy 3 Harr. 435.

560. Also, " that the appeal is not brought
for the purpose of vexation or delay, but
that the said plaintilis verily believe tliey

have a just and legal defence to make
on the merits of the suit,"' is suflicient.

The act of 23d of November, 1821, [Rev. p.

564, ^ 137), does not prescribe a form of the
affidavit, but is only directorj-. New Brnns-
ivick Co. v. Baldwin, 2 Gr. 440.

561. An affidavit stating that the a{ipeal
is not prosecuted " on accoimt of delaj',"

but that the appellants liave a just and
legal "cause on the merits," is insufficient.

Hitsman ads. Garrard, 1 Harr. 124.

562. The affidavit for the pui*i)ose of ob-
taining an appeal, if made by one or inore
of the appellants, is sufficient. It is not
requisite that all should join in it. Van
Campen v. Ribblc, 2 Harr. 433.

563. If made by one of two appellants,
it ought to ai)pear which of them it was,
so that perjury, if it has intervened, may
be assigned on the affidavit. Gaddis v. JDu-
rashy, 1 Gr. 324.

564. It need not be signed by the affiant

unless required by statute or rule of court.
Ibid. ; Hitsman ads. Garrard, 1 Harr. 124.

565. On appeal, where there is an ob-
jection to the affidavit, it is too late to sub-
stitute a new one. Robbins v. Bonnell, 1

Harr. 234, 235.

566. The affidavit should not be endorsed
on the back of the bond, but should be on
a separate paper. And the affidavit and
bond should be distinct instruments, for

the one gives jurisdiction to the court, the
other is a security to the party. Dilks v.

Browning, 3 Gr. 471; Freas v. Jones, 3 Gr.
20. See Yard v. Bodine, 3 Harr. 490, 401.

567. If endorsed on the bond, the affi-

davit is good, but it vitiates the bond.
Robbins v. Bonnel, 1 Harr. 234.

568. If the affidavit is endorsed on the
appeal bond, and sworn to before the same
justice who tried the cause, and on the
same day on which the appeal bond was
filed, and appeal demanded, tliis is evi-
dence enough of the filing of the affida-

vit in due time for the court of common
pleas to sustain the appeal. Carman v.

Smick, 2 Gr. 117. •

569. If insufficient by itself, the affida-

vit may be sustained by its reference and
annexation to other pa2:)ers in the cause,
sent with them to the appellate court.

Blair v. Stewart, 3 Harr. 123.

570. On an appeal from the judgment of

a justice founded on a report of referees,

the affidavit must be filed with the justice

at the time of filing the appeal bond
;
pre-



694 JUSTICES COUET, XII.

Appeal.

sentin.s: a bond to the justice one day, and
an affidavit at a subsequent day, though
prior to the next court, to which the ap-

peal must be made, is not sufficient. Cole-

7nan v. Warne, 4 Kal. 200.

571. If the appellant at the time of

demanding the appeal, neglects to file the

affidavit required by law, and after the

appeal is returned, obtains leave to file a

new appeal bond, he will not be permit-

ted to supply the omission of the affidavit

by adding it to the new bond ; and the

common "pleas may dismiss the appeal

because the affidavit was not tendered to •<

the justice when the appeal was demand-
ed. Parke v. Hmit, 7 Hal. 82.

572. If it appears by the transcript that

an affidavit had been filed with the jus-

tice ; and if the justice sends up with the
|

transcript and bond an affidavit, in the
w'ords, or in substance as required by the

j

statute, it will be sufficient, although the

affidavit niay not be entitled in the cause,

or it may not appear upon the face of it,

in w'hat action it was made. Yard v. Bo-
dine, 3 Harr. 490. See Dunham v. Rapple-

yea, 1 Harr. 75.

573. The court ought not to reject the :

affidavit for the want of a caption, or be-

cause it does not describe the parties and '

style of action, if sufficient in other re-

spects, unless it appears on the face of it, or

is otherwise shown to have been made in

another case. Ibid.

574. If an affidavit is sent up by the jus-

tice with the appeal papers, it is prima
facie evidence that it is an affidavit in that

cause, provided it appears by the tran-

script or certificate of the justice, that the
appellant had filed an affidavit with him :

in due season. Ibid.

575. The affidavit required by the 137th
section of the act [Rev. p. 564), to be made

j

by the party demanding an appeal, must
|

be made before the justice who tried the ;

cause. Munn v. Merry, 2 Gr. 183.

57G. It is competent for the appellant to
;

show that a mistake has been made in ,

the date of the affidavit accompanying
the appeal. Freas v. Jones, 3 Gr. 20.

577. A party sued by a wrong name,
may appeal and make the necessary affi-

davit therefor, in his right name, and if

necessary, may prove his identity. Tomlin
V. Morris, 1 Harr. 179.

578. The affidavit that the appeal is " not
brought," instead of "intended for delay,"
and "but," instead of " and," are variances
from the words of the statute, which are
immaterial. Ibid.

579. Upon satisfactory proof of the loss

of the proper affidavit, and that it was
sent up with the appeal papers, the court

of common pleas may permit a new aflB.-

davit to be substituted in its place. Van
Campen v. Ribble, 2 Harr. 433.

See Supra, l\ 534, 535.

(c) Bond.

580. The court of common pleas ought
not to grant a rule upon the justice, to

make return of an appeal, without proof,
that an a})peal had been lawfully demand-
ed and a sufficient ;ippeal bond tendered;
nor is the justice bound to send up the
appeal papers, miless a sufficient bond has
been tendered to him. Stidl v. Abbott, 8
Gr. 338.

581. It is not necessary that the amount
of the judgment appealed from, should be
set out in the condition of the appeal bond.
Griffith V. Sciples, 5 Hal. 228.

582. If the condition of tlie appeal bond
recites so much of the judgment as to

identify it with the judgment appealed
from, it is not necessary that it should re-

cite also the style of the action, Glent-

ivorth V. Hidchinson, 6 Hal. 90.

583. The county in which the obligor

resides, and the court to which the appeal
is made, ought to be specified in the appeal
bond. The appellee is entitled at least to

the ordinary degree of certainty in the
designation of the persons who are bound
to him. Mcrserole v. Merscrolc, 1 Gr. 239.

584. Whether the bond is proper, is for

the justice to decide, not the common
pleas. Stull V. Abbott, 3 Gr. 338, 339;
Chadwick v. Reeder, 4 Harr. 156, 158.

585. Where a suit against the security

is brought on an appeal bond, the cond
tion of which was, " if the said W. W.
shall appear in the^ said court of common
pleas, and prosecute the said appeal in

the above court ;" it is sufficient in assign-
ing the breach, to use these words, "that
he altogether failed and neglected to ap-
jDear and prosecute his said appeal in the
said court." The statement of demand in

such a case need not allege that the debt
and costs had been demanded of the prin-

cipal in the bond, before the commence-
ment of the suit against the security.

Teel V. 2'ice, 2 Gr. 444. .

586. The court of common pleas are

bound to receive a substituted appeal
bond, though it is not executed by the ap-

pellant, and if they refuse, this court will

order a mandamus. Watson v. Marple, 3
Harr. 8; Kennedy v. Congle, 2 Gr. 82; Gar-
rahrant v. McCloud, 3 Gr. 462; Perrine v.

Cheeseman, 6 Hal. 19-'); Thorpe v. Keeler, 3

Harr. 251, 252; Robbins v. Bonnel, 1 Harr.
234, 235.

587. The common pleas may permit the

appellant to substitute a new appeal bond
at any stage of the trial, provided that no
delay is occasioned thereby. This provi-

sion is not to be so limited as to prohibit a
short delay or suspension of the proceed-
ings, long enough to permit a bond to be
drawn and executed. The prohibition of

delay is for the benefit and protection of

the appellee, who, if ready for trial, ought
not to be postponed. It would seem that
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if till' ai)])clkH' is surpri.stMl by 11k' sudden
and uiicxperU'd interposition of a new aj)-

peal bond, ho oULjht to be allowed an ad-

journment, on that {ground, if api)lied for.

Eghrrt v. Thatchn; 2 Gr. 78.

nSS. The new appeal bond should be
dated on the day it is executed. Kennedy
V. Cungle, 2 Gr. 82.

58'.*. A mistake in a name, or an inter-

lineation, or the crossing out of the name
ot one obligor, and inserting another in a
bond, are inaccuracies, which may be
helped by i)r()i)er averments, supported
by corresponding proof; but a party, who
is com|)elled by law to take a bond for his

-security in the i)reparation and execution
of which he can have no agency, ought
not to be subjected to the necessity of

making such averments, and to the hazard
of not being able to support them by
legal and sufficient evidence. He is en-

titled to a perfect bond, legibly written,

and free from objection.s on the face of it.

Greacen v. Beam, 3 Gr. 4G().

590. The supreme court will not compel
a party to receive an appeal bond ad-

mitted to have been altered after its exe-
cution. Bell V. Quick, 1 Gr. 312.

591. If dismissed for the insufficiency
of the affidavit, the supreme court will

not grant a mandamuii to the common
pleas to allow the appellee to take from
the files of that court the appeal bond, for

prosecution. Gregory v. Obrian, 1 Gr. 11.

592. If an appeal be dismissed for want
of jurisdiction in the court, or for failure

or omission, or defect of matters ante-
cedent to the appeal, the appellee must
seek redress, not upon the bond, but in

such other mode as the law has provided
for him. Ibid

593. So, if dismissed on the ground of

the insufficiency of the appeal bond.
Van Riper v. Scott, 6 Hal. 315.

594. An appeal bond executed by a mi-
nor, against whom a judgment has been
rendered, and by a substantial freeholder,

is sufficient to sustain an appeal, although
the guardian who was appointed by the
justice's court to defend the suit, did not
join in the bond. Andruss v. Stewart, 5
Hal. 160.

See Alteration, ^ 5, 22-24, Certiorari,
?10.

(d) Time, mode of making, and effect.

595. In the absence of any evidence
to the contrary, or any circumstance to

lead to a difierent conclusion, it must be i

taken for granted, that the appeal was
|

demanded on the. day mentioned in the
j

transcript as the day of giving judgment;
|

and having such evidence, the common
pleas should not have dismissed the ap-

|

peal, on the ground of its not appearing
by the record, when it was demanded. 3Iil-

lor v. White, 3 Gr. 466.

596. An appeal properly demanded of a
justice of tlie peace, on the first day of the
term of common pleas, next after the ren-
dering the judgment, is in time. Dyer v.

Ludlam, 1 Harr. 531.

597. So also, if the bond be left at the
house of the justice, on that day, in his
absence, so that he do not receive it until
his return on the next day, it is his duty to
send the appeal papers to the court, on
the latter day. Ilnd.

598. An appeal cannot legally be de-
manded by the party (jr granted by the
justice after the first day of the court
next after the rendition of the judgment.
Miller v. Martin, 3 Hal. 201.

599. Justice may not grant, nor com-
mon pleas receive appeal, unless bond be
legally executed, before first term after

judgment. Stevens v. Sciulder, 1 South. 503.
600. Appeal papers should be received

by the common pleas, if filed during the
term next after judgment of the justice.

The act requiring them to be sent on or
before the fii'st day in the term, is only
directory to the justice, not to the court.
State v. Judges of Bergen Common Pleas,

Pen 737, 738.

601. If the party intending to appeal
from the judgment of a justice, had in
reasonable time, in good faith, and with
proper diligence, endeavored to see the
justice and demand an appeal before the
next ensuing term of the common pleas,

but was not able through the absence of
the justice, or some other sufficient cause,
an appeal to the second term after judg-
ment rendered, will be sustained. Lacy v.

Cox, 3 Gr. 469.

602. If upon a transcript of a justice's

docket, duly certified under hand and
seal, the justice, on the day after the cer-

tificate bears date, makes an endorse-
ment '' that the defendant appeared and
filed an affidavit, and produced bond and
demanded an appeal," it is not evidence of
the demanding of the appeal. Bennet v.

Kite, 4 Hal. 106.

603. The tendering of an appeal bond
executed according to law, is a demand of
an appeal. Thomjjson v. Wright, 2 Gr. 38.

604. In such case, the justice has no
discretion about granting it. Rodenhough
v. Rosehury, 4 Zab. 491.

605. When a judgment has been render-
ed in a justice's court against two de-
fendants, one of whom only made defence,
he may appeal from the judgment of the
justice, and for that purpose may make
use of tiie name of the other defendant.
Sheppard v. Fenton, 4 Hal. 8; Wilson v.

Moore, 2 Dutch. 458, 459.

606. Upon the filing of the appeal it

seems that the proper course is for the
defendant bringing the appeal, to take a
rule upon the other defendant to shew
cause why the appellant should not prose-
cute the appeal alone. Ibid.
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007. If only one of two joint debt-
ors is summoned, and he alone ap-

pears and makes defence in the names
of both before the justice, he may appeal
in the name of both, without summons
and severance, if it positively appear that

his co-defendant refuses to join in the

appeal. The case of Montgo)tier\j v. Rcy-

Dolds, 2 Gr. 282, commented on. Pharo v.

P((rker, 1 Zab. 332.

608. Wlien jud,sinient is rendered against

several plaintiffs in a court for the trial

of small causes, either one of them may
appeal in the name of all, and proceed by
summons and severance, or according to

our practice, by rule served on those who
f»il to unite in the appeal, to show cause
why he should not prosecute the appeal
alone. Van Buskirk v. H. and X. Y. Ji. R.
Co., 2 Vr. 367.

609. It must be made to appear to the

ccnirt, that those who are absent are aware
of the procedure the result of which is

to affect their interests. Ibid.

610. The case of Sheppai-d and Williams

V. Fenton, 4 Hal. 8, commented on and
approved, and that of Pharo and Faidke'n-

burgh v. Parker, 1 Zab. 332 and 753, dis-

tinguished from the present one. Ibid.

611. An appeal from the judgment of a
justice supersedes the judgment. Vannoy
V. Givens, 3 Zab. 201 ; Strader v. Freeholders

of Sussex, 3 Gr. 433 ; Ten Eyck v. Farlee, 1

Harr. 269, 270. Supra, ? 468.

612. Where there is an appeal depending,
the court will not on certiorari affirm or

reverse the judgment. Thompsonx. Tliomp-

son, Coxe lo9; White v. iVcCall, Coxe 93.

(2) How tried.

See Certioraei.

(e) Trial.

(1) Notice of appeal.

613. The appellee should have notice of
an appeal, and time enough to bring in

his witnesses and other evidence. Woodrujf'
V. Cams. Pen. 506.

614. Where the party against whom a

judgment is rendered before a justice of
the peace pays the judgment in the pres-
ence of the other party, and afterwards
appeals, and brings the appeal to trial be-
fore the pleas without notice to the appel-
lee, and in his absence, and obtains a judg-
ment in his favor, the judgment of the pleas
will be set aside in the supreme court upon
certiorari. Apgar v. Degraw, 4 Dutch. 527.

615. A notice or motion to reconsider
an appeal after judgment, given to the
counsel of the appellant, after the appel-
lant himself had left court, is a nugatory
notice. Murphy \. Farr, (Mi\\\.\Si\.

616. On appeal there is no regular sub-
stitution of an attorney in the place of the
party, so as to give or receive notices, es-

pecially after judgment has been rendered.
Ibid.

617. The powers and duties of the
court of common pleas in appeal cases are
statutory, and merely parallel to the joowers
and duties of a justice of the peace.
Schuyler v. Mills, 4 Dutch. 138; Glover v.

Collins, 3 Harr. 231, 236.

618. And the common pleas must re-
try the cause on its merits, and give such
judgment as the court below should have
given. Strader v. Freeholders of Sussex, 3
Gr. 433 ; Bodenbough v. Rosebury. 4 Zab.
491 ; Woodrujf' v. Cams, Pen. 505 ; Gould
V. Brown, 4 Hal. 165, 166; Hendricks v.

Craig, 2-South. 567, 569,(o) ; Cheesenian v.

Leonard, Pen. 549; Clark v. Fulse, Pen.
263 ; Vannoy v. Givens, 3 Zab. 201 ; Ryer-
son V. Marselis, 1 Harr. 450; Martiji v.

Thompson, 5 Hal. 142, 144; Wilson v.

Moore, 2 Dutch. 458, 459.

619. The statute {Rev. p. 556, | 95), which
gives the court of common pleas power to

grant relief on apj^eal, both in matters of
law as well as matters of fact; means such
relief as accords with the nature ofanother
trial, not such as belongs peculiarly to a
writ of error. The jurisdictrbn of the
supreme court on certiorari, w'as not by
that statute transferred to the court of
common pleas, nor are the same grounds
of reversal to be applied or prevail in the
one court as in the other. Martin v.

Thompson, 5 Hal. 142.

620. The common pleas, on appeal, may
set aside a non-suit improvidently moved
for by the appellee, and granted; but they
may not, in the absence of the other party,
order on the trial at the same term. Fi-

field V. Seeds, 3 Harr. 1W>.

621. If a plaintiff appeals from a judg-
ment rendered against him in favor of the
defendant, he cannot, on the appeal, move
the court for a judgment of non-suit, and
thereby get rid of the judgment against
him. Reed v. Rocap. 4 Hal. 347.

622. Nor, by refusing to appear when
the jury on appeal return into court to
render their verdict. Williamson v. Broun,
5 Hal. 296.

623. Upon the trial of an appeal in the
common pleas before a jury, there can be
no judgment of non-suit after the merits
of the cause on part of the plaintiff have
been submitted, [/^cc. p. 555, § 89J. Dore-
mus V. Howard, 3 Zab. 390; Bogert v.

Chrystie. 4 Zab. 57,60. See Exceptions, \ 30.

624. Where the error in the justices

court is of a nature such as not to prevent
a fair and proper trial on the merits in

the common pleas on appeal, such trial

ought to be had ; but if the error sought to
have arrested, or put an end to the trial

before the justice, such should be its

operation in the common pleas. Johnson
v. Pennington, 3 Gr. 188.

625. Thecommon pleas on appeal should
not non-suit a party where he makes out
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his case by in-inia fac'w proof, but sliouUl

put the (lofeudant ui)on his (letence to re-

l)Ut the conc'hisioiis deducible from the
fiifts and circumstances proved by the
plrtintifl", and after lieariiijj; all the evidence
shoukl render judgment upon the merits
of the case. Ibhl.

G2(). Where the common pleas err on
appeal, the supreme court will, in some
cases, simply reverse their judgment, and
in others, remit the cause to the common
pleas, so that their judgment l)eing now
out of the way, the cause may be further

prosecuted and heard according to law.

Blair v. Snovcr, 5 Hal. 153, 154. See Mur-
phy V. Farr, 6 Hal. 186, 187, CERTioii.VRi. |?

273. 287.

G'27. Where a judgment of non-suit, ren-

dered by the common pleas in an appeal
case, is reversed, the court should not con-
tinue the trial from the point where the
evidence of the plaintiff was closed, but
should proceed de novo with the trial of
the appeal. Plotts v. Rosebury, 4 Dutch. 140.

628. The power of reconsidei'ation, after

a judgment has been pronounced by the
common pleas, should be exercised in ex-
traordinary cases only, and with the utmost
caution and circumspection ; especially
when not suggested by the court, but
sought by the party against Avhom the de-
cision has been made ; and when so sought,
should never be heard without full oppor-
tunity to the other partv to resist. Mur-
phyv. Fan; 6 Hal. 186.

629. If an action on a contract is

brought against several, wherein all the
defendants must be shown to be liable.

and one of the defendants prosecutes an
appeal, the party who was plaintiff below
must prove his whole case, so far as to

show the liability of all. or else the whole
judgment will be reversed. Wilson v.

Moore, 2 Dutch. 458.

630. But in an action of tort it is differ-

ent ; there, on the trial of an appeal pros-
ecuted by one defendant, if judgment is

rendered in his favor, it does not att'ect the
judgment below against the other defend-
ants, and the judgment against the others
remains in full force. Ibid.

631. Affidavits to be read in the com-
mon pleas upon the trial or argument of
an appeal, may be taken in open court, or
before a judge thereof at chambers. Eng-
Hsh v. Bonham, 3 Gr. 431.

632. Where an appelhint who had filed

a written plea before the justice, stating
that he was a freeholder, but omitting to

state that he was a resident of the county,
and admitted the debt, but rested his case
before the common pleas entirely on his

plea. Held, that he thereby waived any
other irregularities of the justice, and that
it was no error to overrule the plea and
give judgment for the debt. Barcklow v.

Hutchinson, 3 Vr. 195.

633. The death of one of the parties to

the appeal, should be suggested on- tlie

record, before trial and judgment. Stull

V. Abbott, 3 Gr. 338.

See Certior.vki, § 186, Exceptions, ? 30.

(3) Jury.

634. The jury returned for the trial of
an api)eal in the court of common pleas
must be drawn from the box, as in other
cases. Pat. Gas Light Co. v. Brady, 3 Dutch.
246.

635. In the al)sence of any rule of court
HMpiiiing a party on appeal, to make his

election to have a trial by jury, at an earli-

er period, it is time enough for him to do
it when the appeal is ordered on, and the
adverse partv is about to open the cause.
Field v. Ten Exjek, 3 Harr. 195.

636. If, upon the trial of an appeal, a
jury is demanded, and there is an objec-

tion to the sheriff, the court of common
pleas are fully competent to order the
coroners to return a jurv. De Wit v.

Decker, 4 Hal. 148.

637. At a special term, no jury trial

can be had, notwithstanding anv rule to

the contrary. See {Rev. p. 221. § 61). Ten
Eyck V. Farlee, 1 Harr. 270; Hinchly v. Ma-
chine, 3 Gr. 476, 477. See Coxstitutiox, ^ 76.

(4) Evidence.

638. The statute, {Rev. p. 554,? 85), means,
that on the trial of the appeal, the parties

shall be confined to the same evidence, in

the general sense of the term " evidence;"'

that is, they shall not be at liberty to make
a new issue; or to introduce any deed,

note or instrument of writing, or any wit-

ness or witnesses, except such as had been
examined or ofiered, on the trial below;
unless on the ground of newly discovered

evidence. Ramsey v. Dinnars, 4 Harr. 66;

Sherron v. Humphreys, 2 Gr. 217.

639. If a competent witness was examin-
ed, or was ofiered, and improperly rejected

in the court below, his deposition duly
taken under the statute, may be read in

evidence on the trial of the appeal, if he
has died, or removed out of the state, or is

infirm and unable to attend in person.

Ibid. See Evidence, ? 649.

640. So, if the deposition of an absent or

sick witness, was duly received in evidence,

or ofiered, and improperly rejected in the

court below, the witness may be examined
in person, on the trial of the appeal.

Ibid. Contra, Ward v. Small, 2 Hal. 40.

641. Query. Whether what a witness

testified on the trial below, may be proved
on the trial of the appeal, in case of the

death of the witness. Ibid.; Johnson v. Pen-

nington. 3 Gr. 188. See Evidence, 11(^7).

642. It is not necessary, that the justice

should "enter" or I'ecord on his docket,

the written or documentary evidence,
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offered or admitted on the trial before
him; and if on the trial of the appeal any
question arises, whether such papers had
been admitted or offered in evidence
below, it may be determined by tlie certifi-

cate of the justice, or the oath of witnesses,
whether such witnesses had been sworn
or offered on the trial below or not. Ibid.

See Constitution, § 76.

G43. If a witness has been lawfully ad-

mitted and sworn on the trial below, either

party has a right to call and examine him
on the trial of the appeal. Nicholson v.

Wood 3 Gr. 4G3.

G44. If on appeal, the common pleas

refuse to allow the appellee to call such
witness, the appellee by a subsequent
cross-examination does not waive the right

to complain of such error. Ibid. 464.

(545 Xewly discovered evidence may be
admitted on the trial of an appeal (the

proper afiidavit in such case being filed)

although it is not of such a character as

would entitle a party to a new trial, but is

merelV cumulative. Ilyerson v. 3Iarselis,

1 Harr. 4-30.

G46. The witnesses sworn on the first

trial, maybe examined touching anj' mat-
ter material to the issue, although not ex-
amined before at all on that point. Ibid.;

Sherron v. Humphreys. 2 Gr. 217, 221.

647. On. the appeal, in order to introduce
the testimony of a witness who was not
examined before the justice, his name
and the points and the materiality of his
testimony must be set out in the reasons
assigned for a new trial, under the act of
November 17, 1820. Hoagland v. Nevius,
2 Hal. 75.

648. On an appeal, an execution on
which the goods in controversy, were sold,
is inadmissible as evidence, unless sup-
ported by proof of a judgment, although
not objected to in the justice's court.
Glenn v. Garrison, 2 Harr. 1.

649. A mistake by justice in entering
the christian name of witness below, does
not exclude him on the appeal. Crane v.

Ward, Pen. 650
650. What the parties say and do after

a trial before a justice is competent evi-
dence on the trial of the appeal, provided
it is given by the same witnesses who
were sworn before the justice. Voorhees
V. Hendrickson, 5 Dutch. 101.

See Certior.vri, § 199. Evidence, |3 44,
829, ll{g).

(5) Dismissal.

651. The propriety of an appeal should
appear on the face of the appeal papers
sent to the court of common pleas, and if I

it does not, that court may dismiss the I

appeal. Vandoren v. Vandoren, 5 Hal. 286. I

652. If it appears by the transcript, that I

the justice took time to advise, and it does

not api>ear that the defendant attended at
the time the judgment was rendered, the
court of common pleas may dismiss the
appeal. Ibid.

653. Where the defendant w;vs present
by his attorney at the time of trial, and
the justice gave judgment against him, the
common pleas ought not to dismiss the
appeal on the ground that it is a judg-
ment in the absence of the defendant.
Bowlsby v. Johnston, 1 Gr. 349, 351. See
Attorney, VI.

654. An omission of the justice to certify
that he granted the appeal, provided a
sufficient bond be tendered to him, and
be accepted upon the demand of an ap-
peal, is not sufficient ground for its dis-

missal. Rodenbough v. Rosebury, 4 Zab. 491.
655. An appellant who was defendant in

the small cause court, must be in the ap-
pellate court and move the hearing of his
appeal at the proper time, or it should be
dismissed. The appellee is not bound to
proceed ex parte and try his cause. L7i7n

V. Price, 1 Harr. 195 ; Howell v. Van Ness,

2 Vr. 443, 444 ; Reed v. Rocap, 4 Hal. 347,
350.

656. An appeal may be dismissed for
non-comjiliance with rules of the court of
common pleas made under the provisions'
of the practice act, provided such rules be
not unlawful. Sinnickson v. Corivine, 2
Dutch. 311 ; Wells v. Staekhouse, 2 Harr.
355 ; Ferguson v. Kays, 1 Zab. 431.

657. It is not necessary that the court
of common pleas should state upon the
record their reason for dismissing an ap-
peal. Obert V. Whitehead, 4 Hal. 244.

658. After argument and decision on a
motion to reverse a judgment, it is too
late to move a rule upon the common
pleas to show such reason. Ibid.

659. If, after an appeal has been taken
from a judgment rendered by a justice of
the peace in favor of a single woman, the
appellee marries, she cannot move to

dismiss the appeal, without previously
causing her husband to be made a party
to the suit. Philhower v. Voorhees, 7 Hal. 69.

660. An order of the common pleas dis-

missing an appeal may be reviewed by
certiorari. Snover v. Tinsman, 9 Vr. 210.

661. The supreme court Avill not grant a
mandamus to the common pleas to dis-

miss an appeal alleged to be improperly
entered and sustained. Jones v. Allen, 1

Gr. 97. See Certiorari, g 15.

662. If an appellant has paid and satis-
fied the judgment appealed from, he will

not 1)6 allowed to arrest the trial of the
appeal, if once commenced ; his proper
course is to discontinue or withdraw his

appeal, or sufter it to be dismissed. Righter
V. Spear, 3 Gr. 169.

(6) Re-instatement , new trial.

663. The court of common pleas may
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re-instrtte the appeal at a subsequent term,
but it must be for good cause shown, as

when the a|)pellant has a meritorious de-

fence, whicli by some surprise he has been
prevented from showing. Howell v. Van
Ness, 2 Vr. 443.

(364. But where the appeal has been
properly dismissed, and there is no error
in law or mistake in fact or surprise, the
power of tlie common pleas over it is gone,
and they cannot legally re-instate it, or

grant a new trial. Ihld. 445 ; Case v. JRow-

land, 2 Ilarr. 70.

665. If the appeal has been improperly
dismissed, the court is bound to re-instate

it, and on refusal, will by mandamus be re-

quired to do so. Ibid. See Roberts v. Huls-
worth, 5 Hal. 57, oS ; Backer v. Van, Fleit,

1 Gr. 195.

666. As, where the court dismissed an
appeal, upon an aflidavit made on inform-
ation and belief, that the transcript had
been altered or added to since the appeal
had been tiled and entered, without afford-

ing to the other party an opi^ortunity of
showing by whom, when and by what au-
thority such addition or alteration had
been made. Adams v. Mathis, 3 Harr, 310.

667. So, where the requisite affidavit had
been endorsed on the a])peal bond. Freas
\. Jones. 1 Harr. 358; S. C, 3 Gr. 20; Rob-
bins V. Bonnell, 1 Harr. 234. See Certio-
rari, § 17.

667a. If, through surprise, and without
any fault of his own, the appellant has
been prevented from oljtaining a rule
upon the justice to amend his transcript,

in consequence of W'hich the appeal has
been dismissed, a mandamus will issue to

the court below, directing that the ap-
peal be reinstated. Hockenbury v. Alpaugh,
5 Vr. 342.

668. A mandamus will not be granted to

restore an appeal which has been dis-

missed because there was no subscribing
witness to the appeal bond, unless the
appellant and his surety had oflFered
instanter to re-execute the bond in the
l^resence of one or more witnesses, or to
substitute a new bond. Thorpe v. Keeler, 3
Harr. 251.

669. Nor, to re-instate an appeal, which
is dismissed on some other day than the
one appointed by the order of that court
for the trial of appeals, if thav court, upon
an examination of the case, should be sat-
isfied that the appeal must ultimately be
dismissed for irregularity. Lewis v. Weir,
2 Gr. 353.

670. When the appeal was properly de-
manded on the first day of the term of
common pleas, the papers filed on the
next day and afterwartls removed from
the files by the justice, and thereupon the
appeal is dismissed by the common pleas,
a mandamus will issue to restore such
appeal. Dyer v. Ludluni, 1 Harr. 531.

671. A rule of a court of common pleas,

requii'ing that wlien justices did not re-

turn appeal papers at the proper time, the
appellant should rule him to return them
at the next term, or else the appeal be di.s-

missed, is only to prevent delay, and if the
justice return the papers without such rule,

the court ought not to dismiss the appeal,
and a mandamus will Issue to restore it.

Ferguson v. Kays, 1 Zab. 431.

672. If, at the term next succeeding the
judgment appealed from, the appellant
neglects to apply for a rule, for the entry
of the appeal, and the court of common
pleas dismiss it for that reason, this

court will not grant a mandamus to

compel the common pleas to restore such
appeal, notwithstanding the appellant at

the term next after the judgment of the
justice, obtained and entered a rule in the
minutes of the court, I'equiring the justice

to certify whether an appeal bond had
not been tendered to him, and an appeal
demanded, and requiring him to send the
same with the papers to the court. Schoo-
ley V. Ivins, 6 Hal. 169.

673. Nor, command the court ofcommon
pleas to re-instate an appeal allowed by a
justice, w^hose commission had expired.
Tichenor v. Hewson, 2 Gr. 26.

674. If, upon the trial of an appeal, the
court of common pleas is equally divided
on the question of the riglit of the plain-

tiff below^ to recover, and dismiss the ap-
peal, a mandamus will issue from this

court to re-instate it. Strader v. Freehold-

ers of Sussex, 3 Gr. 433.

675. After a judgment upon the merits
or non-suit, the common pleas have no
right to grant a new trial or re-instate the
case for a re-hearing. [Rev. p. ooo, § 90).

Schuyler v. Mills, 4 Dutch. 137; Corfelyou

V. fen Eyck. 2 Zab. 45. Supra, i 664.

Contra, Squier v. Gale, 1 Hal. 157 ; Wood-
ruff V. Cams, Pen. 506.

675a. The supreme court will not by
mandamus compel the court of common
pleas to restore a rule vacated ])y them
because the reasons in support of the rule

had not been served upon the adverse
party, in pursuance of one of the printed
rules of that court. Hankins v. Rennet, 7
Hal. 179.

676. Where from the papers in the cause
it appeared that the appeal was dismissed
for some defect in the transcript, without
stating what the defect was, but from the
affidavits taken, the probable ground re-

lied on for re-instatement was that it was
called up and dismissed contrary to an
agreement between counsel, the terms of

wiiich were disputed. Held, that the party
seeking a mandamus ought to make out a
clear and indisputable casein point of fact.

Wyckoff V. Farlee, 1 Gr. 261.

677. The supplement to the act [Rev. p.

555, ^88), gives to the court of common
•pleas, on appeal, as full and complete jur-

isdiction over reports of referees in a jus-
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tice's court, as they have over like reports,

made on rules of reference out of the said

court of common pleas. In such cases no
rule to show cause is necessaiy ; nor is it

necessary to tile reasons in such cases, any
more than in other cases, unless made so

bj' a pre-existing rule of court; and if an
appeal be (Usmissed, because the appel-
lant lias not entered a rule to show cause,

and filed reasons, this court will grant a
tnaiKkunus for its re-instatement. Taylor

V. Vanderhoof, 2 Gr. 214.

See CERTioK.\Kr, | 45, Manda^ius, 1(6).

Supra, §g 586, 591.

(7) Judgment and execution.

678. The common pleas must fli'st re-
verse the judgment of the justice, and
then render such judgment of non-suit or
otherwise as the occasion requires; until

such action the judgment of the justice

remains. Reed v. Rocap, 4 Hal. 347, 350.

See Strader v. Freeholders of Sussex, 3 Gr.

433 ; Rif/hter v. Spear, 3 Gr. 169, 170. Su-
pra, I 468.

671). Upon a judgment of aftii-mance, a
mere entry, that the court affirm the
judgment below, without giving judg-
ment for a specitic sum in favor of the
appellee, is erroneous and irregular, no
execution can be issued upon it; but in

such case the judgment will not be re-

versed, but will be remitted for correction.
Doremus v. Howard, 3 Zab. 390; Jones v.

Pitman, 7 Hal. 93.

679a. Form of entering judgment on ap-
IDeal. Hendricks v. Craig, 2 South. 567.

680. The court.of common pleas cannot
on appeal, reverse the judgment of the
justice because it is not entered according
to legal form. Martin v. Thompson, 5 Hal.
142.

681. The judgment must specify the
amount of the debt or damages and costs,

Avhether the judgment be the same as in
the court below, or for a different sum.
Ivins \. Schooley,o Harr. 269; Woodruff v.

Badgley, 7 Hal. 367 : Saxton v. Landis, 1

Harr. 302, 304; Darnel v. I^ee, 7 Hal. 368.
682. A judgment of the court of common

pleas, rendered on an appeal, will bo re-

versed if the state of demand is defect-
ive. Goidd v. Brou'n, 4 Hal. 165.

683. On appeal from a justice's court, the
common pleas may give judgment for

more or less tlian the justice did. Woodruff'
v. Cams, Pen. 505.

684. Judgment rendered by the common
pleas for a sum exceeding tlie amount de-
riianded in the state of demand, will be
reversed. Olover v. Collins, 3 Harr. 232,
236; Hawk v. Anderson. 4 Hal. 319; Lake
v. Merrill, 5 Hal. 288. See Ainiend.ments, §

84.

685. If on an appeal a verdict is render-
ed for a less sum than before the justice, I

the common pleas should reverse the judg-
ment below ; but if this is omitted the error
will be amended on certiorari. Cheeseman
V. Cade, 4 Zab. 632.

686. The district courts in the city of
Newark, under the act of ^farch 4th, 1873,
decide facts and execute judgments in

small causes between parties residing in
the city of Newark, and the court of
common pleas, in its relations to said
courts, is purely an appellate court. A
final judgment cannot be entered and
executed in the common pleas; there must
be an order for judgment, directed to the
district court. Guerin v. Rodwell, 8 Vr. 71.

687. If the common pleas give judg-
ment for the i)laintiff for a sum certain
of debt or damages, " with costs to be
taxed," or for costs, leaving a blank
space to be filled up with the amount, it

will be a good judgment for the debt or
damages, and the plaintiff can have execu-
tion for that amount only. The whole
judgment will not be reversed on that
account. Cook v: Brister, 4 Harr. 73. But
see Hann v. Gosling, 4 Hal. 248.

688. The court of common pleas, on an
appeal, cannot give judgment or award an
execution for any sum over one hundred
dollars, besides costs. If they give judg-
ment for one hundred dollars debt, they
cannot in addition, assess damages for

the detention of the debt, and issue execu-
tion for both sums. Ibid.

688«. On a judgment of one hundred
dollars, pending an appeal, interest ceases
to run. Ibid.

689. On the entry of a rule to show cause
whj^ a mandamus should not issue to com-
pel the common pleas to re-instate the
appeal, a rule was granted staying execu-
tion. Johnson v. Bowker, Sept. 1823, cited

3 Hal. 135. See Certioraki, § 164.

690. Where a judgment is rendered
against several defendants, and one ofthem
is allowed to prosecute an appeal alone
before the court of common pleas, and on
the ti-ial of the appeal the judgment is

reversed, as to all the defendants, this

court will not grant a mandamus to compel
the court of common pleas to issue execu-
tion against the defendants who did not
appeal. Wilson v. Moore, 2 Dutch. 458.

See Certiorari, U 184, 188«, 215rt, 253,

254, 273, Evidence,
'i

168.

(8) Costs.

691. Although the amount of costs for

which the justice rendered judgment was
erroneous, and the common pleas on the
appeal, awarded a smaller sum, yet the
appellee may be entitled to costs in the
court of common pleas. Romaine v. Xoi'vis,

3 Hal. 80.

692. Costs were disallowed the appellee
on appealjwben the judgment of the justice
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was lessened by the common pleas. Robin-
son V. IMi/rs, Pen. 088.

G9o. It is improper for the common
ploas to iuljndne costs against the appel-
lant, wlion their judgment is for a loss sum
than that appealed from. Wales v. Ford, 8

Hal. 2G7, 268.

094. A rule of the court of common
pleas, requiring the appellant upon the
return of the appeal pai)cr.s, and prior to

the entry of the appeal, to ])ay to the clerk

of the court the sum of one dollar, is illegal.

Carpenter v. Tilns, 4 Hal. 90; Hawthorne v.

Munn, 4 Hal. 92.

G94a. The amount of the fees to which
that court is entitled, upon the return of

the appeal, is thirty-seven cents. Ibid.

See Certiorari, U 253, 265, 295.

XIII. References.

G95. A justice by consent of parties,

may enter a rule of reference, and the
judgment on the award shall bind them.
Schooley v. Thome, Coxe 71.

695a. The act under which justices of

the peace at that time .acted, gave no
express power to refer causes. Ibid.

696. Judgment on award of arbitrators

upon submission out of court, and agree-
ment that justice enter judgment thei'eon,

reversed. The act regulating references,

{Rev. p. 34), is not applicable to small
cause courts. Prosser v. Richards, Pen. 377.

697. Whei'e after an appointment of

referees and their inability to agree, the
justice's commission expires, he cannot,
after a re-appointment, add other referees
to those alreadv chosen. Ross v. Ford,
Pen. 906.

698. A judgment upon report of referees,

without record or proof of reference, will

be reversed. Burroughs v. Genung, Pen.
103.

699. The reference must be of a suit
pending. Ogden v. Dikline, Pen. 413o.

700. The justice making the reference
cannot be a referee. Crane v. Hand, Pen.
413o ; Little v. Silverthorne. Pen. 680 ; Ro-
gers V. Woodniansie, Pen. 954.

701. The reference may be enlai-ged by
consent. Ayres v. Burt, Pen. 739.

702. Delivering a state of demand to the
referees instead of to the justice, is not er-

ror. Ibid.

703. The referees must be sworn, and
it must so appear on the record. Reeves v.

Gojf, Pen. 143; Parker v. Crammer, Pen.
271 ; Crammer v. Mathis, Pen. 550 ; Swayze
v. Riddle, Pen. 660 ; Little v. Silverthorne,

Pen. 680.

704. Although it will be sufficient if it

appears in their report. Swayze v. Riddle,
Pen. 660.

705. A reference; cures a variance be-
tween the form of action and state of de-
mand. A]ij)legate v. Schureman, Pen. S6S.

706. Or, a: defect in the state of demand.
Bozorfh V. Prickett, Von. 268.

707. Where one referee is a relative of
the defendant, and both he and the defend-
ant decline to act, the other two referees
camiot proceed. Jloff' v. Taylor, 2 South.
829,(«).

708. It must appear that all Avere pres-
ent at the hearing. Reeves v. Goff, Pen.
143.

709. Although the rule submits " all

matters in conti'over.sy," and " all accounts
and demands," &c., yet if one of the par-
ties is an administrator, his private ac-
counts should not be investigated. Mont-
fort V. Vanarsdalen, 2 tjouth. 686.

710. The report cannot be made after
the expiration of the time limited in the
reference. WJiite v. Kemble, Pen. 461.

711. A verbal report is insufficient.

Steelman v. Stewart, Pen. 316.

712. It cannot be altered after its de-
livery, by two of the referees in the al)-

sence of the third. Fgbert v. Smith, Pen.
923.

713. A report finding that a certain sum
is due to the plaintitf, and also that a cer-

tain note belonged and must be delivered
to one of the parties, is good. Burrv. Fair-
holme, Pen. 965.

714. A report of the sum found, in fig-

ures, is no cause of reversal. Bozorth v.

Prickett. Pen. 268.

715. It must appear from the report that
the matters examined were within the sub-
mission. Johnson v. Johnson, Pen. 317.

716. "All the costs of a former trial,"

not stating the amount, is too uncertain.
Ibid.

717. Judgment must be enteredthereon
by the justice. Bowen v. Lanning, Pen.
139 ; Steelman v. Steivart, Pen. 316 ; Johnson
V. Johnson, Pen. 317 ; Little v. Fleming,
Pen. 552; Swayze v. Riddle, Pen. 660.

718. A judgment given by a justice of
the peace on a report of referees, in the
absence of the defendant, and without
giving to the defendant any notice of the
time when such judgment would be given,

will be reversed. Pierson v. Pierson, 2 Hal.
125; Fairholme v. Forkcr, Pen. 995.

See Arbitr.vtiox. Supra, |§ 167, 359.

XIV. Costs.

719. The court will take judicial notice
of the taxation of costs. Hay v. Imley,

Pen. 832, 836, Pennington, J.
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720. The judgment includes tlie costs

witli the sum recovered. Ibid.

721. A ju.sticc need not make out a

regulai' bill of costs ; an entry in his

docket of the total sum is sutricient. Gould
V. Ma(jf'f, Pen. 475; Davison v. Schooley, 5

Hal. 145. 149. [Rev. p. 561, ^, 110].

722. Where the judgmen.t of the justice

is rendered for a certain amount, " with

legal costs," without specifying the amount
of the costs in words at length, but only
in figures, the judgment is erroneous,
but may not be reversed. Smith v. Miller,

3 Hal. 175 ; Van Aulcen v. Decker, Pen.

108; Lloyd v. Hance, 1 Harr. 127. See
Cole V. Petty, Pen. 60, 62, note. [Rev. p.

557,? 100]."

723. Judgment for the costs of both
parties, is erroneous. Alexander v. Mc-
Cleanon, Pen. 364; Quimby v. Oilman,
Pen. 430; Mar.'ih v. Hendricks, Pen. 611;
Taylor v. Sale, Ibid. ; Scadder v. Fitz Ran-
dolph, Pen. 656 ; Thorp v. Snyder, Pen.
677 ; Anonymous, Pen. 722 ; Hay v. Imley,

Pen. 832 ; Hamilton v. Adams, Pen. 993.

724. But after entry, the justice may
correct liis judgment in this respect. Gill

V. Hackney, Pen. 920.

725. If the justice allow more than legal

costs the entire judgment is not thereby
vitiated. Hill v. Herbert, Pen. 923 ;

Ham-
ilton V. Adams, Pen. 993 ; Blackwell v. Les-

lie, 1 South. 112 ; Kerr v. Phillips, 2 South.

818, 820 ; Hay v. Imley, Pen. 832 ; Cheese-

man V. Cade, 4 Zab. 632. See Forcible
Entry, § 82.

726. So, any irregularity or mistake
in entering costs, may be corrected. Stout

V. Hopping, 1 Hal. 125; Moffet v. Ayres,

Pen. 655.

727. Costs allowed for only two wit-
nesses. Quimby v. Gilman, Pen. 430;
Blackwell \'. Leslie, 1 South. 112.

728. Where there were two trials, costs

for two witnesses at each trial allowed.
Comt)s V. Murphy, Pen. 741.

729. Costs of jury. Query. Whether
[Pat. p. 317, I 21), providing that when
either party to a suit * * * shall de-

mand a jury of twelve men, who lind in

favor of the ajiplicant above five and not
exceeding sixteen dollars, the applicant
shall pay one-half of the costs of such jury,

and if tinder live dollars the whole costs,

and when either party demand a jury of
six who find in favor of the applicant under
five dollars, then the applicant to pay all

the costs of such jury, is in force as to

juries demanded by defendants, or by
either party in cases of tort. Ibid.

730. An execution cannot issue for

costs, without a judgment. Zanex.Pissant,
Pen. 319.

731. A party cannot complain that no
costs are awarded against him. Craivford
V. Woodruff, Pen. 276.

See Apprentice, | 43, Costs, V(e), ? 192.

JUSTICE OF THE PEACE.

1. A justice of the peace may solemnize
a marriage out of the county fur which
he is commissioned as a justice. Pearson
v. Howey, 6 Hal. 12.

2. A justice of tlic peace is not disquali-
fied from executing the finictions of his
office because the township or ward in
which he was elected and where he resides,
has been changed, and thrown into a new
municipality. Slate, Seymour v. Dilloway,
2 Vr. 42.

3. The charter of the borough of Bever-
ly declares that the mayor shall have all

the powers of a justice of the peace of the
state of New Jersej'. This does not make
him a justice of the peace of the county of
Bui-lington, so as to authorize him to ad-
minister the official oath to the members
of the common council, who are required
to be sworn before a justice of the county
of Burlington. State, Perkins v. Perkins, 4
Zab. 409.

4. An affidavit taken before one justice
cannot be read to prove the service of a
notice in a cause pending before another
justice. Hunt v. Langstroth, 4 Hal. 223

;

Lximmis v. Stixitton, Pen. 246.

5. Justices of the peace are not e.v officio

authorized to administer oaths of a civil

nature, or in the course of civil proceed-
ings. All their civil duties, powers and
authority, have been bj^ statute superad-
ded to their original common law jurisdic-

tion as magistrates ; they have no civil

jurisdiction or power, except such as has
been conferred on them from time to time
by statute. Munn v. Harrison, 2 Gr. 184.

See Smith v. Abbott, 2 Harr. 358.

6. By virtue of a power of attorney, a
justice of the peace cannot appear and
l^rosecute or defend for another person, in

a court for the trial of small causes, without
incurring the penalty provided by the stat-

ute, [Rev. p. 562, I 128), unless his constit-

uent is absent from and resident out of
the state; nor even then unless the power
is to attend to the general concerns of the
constituent. Conover v. Solomon, Spen.
295.

7. The powers of justices of the peace are
wholly ministerial, to prevent breaches
of the peace and l)ring criminals to jus-

tice, and it was not until the reign of Ed.
III. that any judicial function was an-
nexed to the office. Schroder v. Ehlers, 2
Vr. 44.

8. After the expiration of the commis-
sion of a justice of the peace, he can neither
accept an appeal bond, certify a transcript,

nor do any oflicial act whatever. Tichenor

V. Hewson, 2 Gr. 26. [Rev. p. 563, § 133].

See Actions, |§ 5-8, Affidavits, | 4, Ar-
bitration, ? 11, Assignment, § 30, Con-
tempt, U 10, 11, Crimes, ? 152, Game Law,
U 3-5, Judges, U 3, 7ft, 9, 15-17.
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LANDLORD AND TENANT.

I. Tine Ti:na>5cy.

IL iNSTRUiMKNT OF DEMISE.

(a) Covmanls.
(b) Construction.

(c) As.ii(/nment and release.

III. Rent.

{a) lieservation.

(h) Assignment of rent.

[c] Apportionment.
[d] Priority over execution, &c.

(c) Recovery.

(1) Action for use and occupa-
tion.

(2) Action on the lease.

IV. Recovery op Possession.

(a) Notice to quit.

(b) Re-entry and eviction.

(c) Summary proceedings.

(d) Defences.

V. Relative Rights.
•'

(a) Emblements.
[b] Improvements.

I. The Tenancy.

1. Kinds, All general and undefined
tenancies, whether they originate simjoly

by permission of the owner, or where the
tenant has entered under a void lease, or

been let in, pending a treaty for a pur-
chase, or wherever there has been no ex-

press agreement between the parties as to

the terms of the occupancy, provided the
entry was a lawful one, or with the privity

and consent of the owner, are now held to

be tenancies at wiU. Den. v. Drake, 2

Gr. 523.

2. All tenancies at will, as well such as

are created by grant, or contract, as those
which arise by implication, so far at least

as to entitle the tenant to a half year's no-
tice to quit, arc constructively held to be
tenancies from year to year. Ibid.

3. Creation. By the consent of the land-

lord the tenancy maybe continued, and if

such continuance, by consent, be without
any fixed limit, it becomes a tenancy from
year to year. Den. v. Adams, 7 Hal. 99

;

Townley v. Rutan, Spen. 604, 606.

4. Such consent may be express or im-
plied—by words or by some act recogniz-
ing the one in possession as tenant. Ibid.

101 ; Adams v. Decker, 6 Hal. «4, 87.

5. The mere unbroken silence of the
owner, and his al)staining from l)ringing

suit or entering at once after the expira-
tion of the tenancy, will not improve or
enlarge the character of the tenant's pos-
session. Ibid. 103.

6. A notice to D. to quit the premises
"whereon you live, which you have held
under me, and your term wherein has ex-
pired," contains no admission that D. is

a tenant for the year following tlie expira-
tion of liis lease. Adams v. Decker, Hal.
84, 87.

7. An under-tenant taking possession
does not pvit himself in privity of estate
with the original lessor, and is not liable

to him for the performance of covenants
running with the land. Aliter, as to an as-

signee.' Field v. 3Iills, 4 Vr. 254, 257, Beas-
ley, C. J. See Covenant, ^ 19. [Rev. Dis-
tress, ^22].

8. Where one employed as a workman
by the month, occupying a tenement of
the employer, having its use as part remu-
neration for his services, the relation be-
tween the parties is that of master and
servant, not of landlord and tenant. 3Ic-

Quade v. Emmons, 9 Vr. 397 ; Morris Canal
Co. v. Mitchell, 2 Vr. 99.

9. The right of occupancy ends with
the service, and the employer may remove
the incumbent without suit. Ibid.

10. So, as to a mine, where there was an
agreement on the part of the plaintiffs to

raise a certain quantity of ore per annum,
for two years, at a stipulated price per ton,

they paying no rent for the mine, but be-
ing paid for their labor. Shaw v. Wcdlace,

1 butch. 453, 459.

11. But such agreement may be con-
strued as a lease in regard to the surface
lands and buildings, the plaintiffs paying
rent therefor bv their labor in the mine.
Ibid.

12. A contract between the owner of
lands and a third person, that the latter

shall work the farm on shares, is not a
lease, and does not create the relation of
landlord and tenant. State, Edgar v. Jewell,

5 Vr. 259; Guest v. Opdyke, 2 Vr. 552._

13. B}^ suffering the goods to remain on
the demised premises in the tenant's pos-

session after a levy, the sheriff does not
become the tenant of the landlord. Hani-
iltonv. Hamilton, 1 Dutch. 544.

14. Where the defendant enters upon
land under a contract of purchase and
sale, or for a deed, the relation of landlord

and tenant does not exist. Brewer v. Craig,
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3 Harr. 214 ; Den. v. Westbrook, 3 Gr. 371,

372.

15. Attornment. It was the duty of

the tenant at coniinon hiw to attorn to the
grant of his landlord whenever he made
one; since the statute tlie court considers
the tenant as having attorned at the time
of the execution of the grant Sonders v.

Vansickk, 3 Hal. 313, 315.

16. In vacating certain attornments,
the statute {Rev. p. 575, ^ 24), provides
that it shall not extend to three cases,
namely, that made by consent of the
landlords, that to a mortgagee after the
mortgage becomes forfeited, and that
made by direction of a court of justice;

it neither makes them good, nor makes
them void, but leaves them to be good or
not according to the manner in which
they have been made. Ibid. 317.

17. Inasmuch as the assent of a stranger
to his landlord's grant is no attornment for

Avant of privity, an agreement by the ten-
ant of the grantees of the mortgagor to
pay rent to the mortgagees, is not an at-

tornment to the original grant. Ibid. 318.

See Account, ? 16, Action on the C.4.se,

§ 13, Bridges, | 42, Contracts, § 106, Con-
veyance, If 278, 318, Corporations, § 35,

Ejectment, || 80, 81, Tenant.s in Common.

II. Instrument of Demise.

(a) Covenants.

IS. By lessor. Where a lessor is bound
by his lease to furnish, at his expense the
necessary power for the lessee's machinery
in the demised premises, as furnished at
execution of the lease, and a blast was ne-
cessary to his forges, and was then and
for several years theretofore had been sup-
plied from macliinery on lessor's premises,
so essential an incident will be considered
as passing by the lease, and not to have
been held by tlie lessee, under a mere li-

cense, revocable at the will of the lessor.

Thropp V. Field, 11 C. E. Gr. 82.

19. A covenant or stipulation for title
does not arise from the mere relation of
landlord and tenant. There must be either
an express agreement to that efiect, or
words must be used from which it can be
implied. Gano v. Vanderveer, 5 Vr. 293.
See Phillipa v. Mayor of Hudson, 2 Vr. 143,
151.

20. By lessee. Breach of covenant not
to assign, avoids neither the lease nor the
assignment. Den. Bockover\'.Post,Vli)wic\\.
285.' 292.

21. A covenant to pay rent is not such a
covenant as will run with the land after
breach. Gerzebek v. Lord, 4 Vr. 240, 243.

22. A deed contained a covenant, that if

any of the grants or rents should be un-
paid, it should i)e lawful for the grantor,
his heirs or a.ssigns, to enter and distrain
for the same ; and also this proviso, that if

the rent should be in arrear by the space
of twelve months, and no sufficient distre.ss

to satisfy the same, to be found on the
premises, then it should be lawful for the
grantor to re enter and re-i30.sse.ss, &c., un-
til the arrear of rent, &c., be paid. Held,
that if the plaintiff enters b}- virtue of the
clause of re-entry, he must show himself
entitled to do so, by the terms of the con-
tract

;
he must show the absence of suf-

ficient distress on the premises, or ex-
cuse himself from the necessity of making
or attempting a distress. If the plaintiff
is entitled to recover it must be under the
.special agreement and not upon the ground
of dislovaltv, or disseizin at common law.
Den. Farley \. Craig, 3 Gr. 191.

23. A lease of a glass manufactory, and
of the tools and moulds connected there-
with, contained a covenant by the tenant
to return the sai 1 tools and moulds to the
landlord, at the expiration of the term, in
as good order as they were at the time
of the demise, reasonable Avear and tear,
and fire exceptel ; and, also, an agreement
by the landlord, that the tenant should
have the privilege of expending one hun-
dred dollars per year in repairs on said
property, deducting the same from the
rent. Held, that the terms of the lea-se

neither limited the duties of the tenant in
the matter of repairs, nor excused per-
missive waste arising from his suffering the
premises to decay for want of necessary
repairs. Moore ads. Townshend. 4 Vr. 284.

24. A tenant who holds a mortgage on
the demised premises, the money secured
by which is due on the day on which his
lease expires, may continue to hold the
premises under the mortgage—the mort-
gage money not l)eing paid—Avithout first

surrendering the premises to his land-
lord, although in the lease he hivs cove-
nanted to yield up and surrender posses-
sion of the joreniises to his landlord, at

the expiration of his term. Shields wLozear,
5 Vr. 496.

25. A stipulation in a lease of a quarry
of a horse shoe shape, and having faces
on the northwest, north, east and southeast
sides, " that said quarry shall be worked
as the face is now opened," is not violated
by quarrying one of the faces to a greater
extent than another, and such quarrying
will not be enjoined if the same general
shape is preserved. Keeler v. Green, 6 C.
E. Gr. 27.

See Contracts; U 264, 267, Covenant, U
21, 32, 33, 67, 89, Conveyance, 1 309, Debt-
or AND Creditor, I 33, Ejectmknt, §§ 15,

161, Equity, § 251, Evidence, § 451, In-

.jUNOTtoN, § 44, Justices Court, | 57.
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(b) Construction.

'2G. The ucMicral iirinciple, tluil a lease of

land carries with it the mines upon the

land, applies only where the contract re-

lates to the land generally, without excep-

tion or reservation. Shaw v. Wallace. 1

Dutch. 453.

27. An instrument in the following

words: * " That the said L. doth
demise, grant and to farm let unto the

said B., his executors, &c., all that mes-
suage, etc., also the privilege * • *

for any term of years the said B. may
think proper, for the consitlcration of

$100, to be laid out by the said B. or as-

signs. * * for the use of the said L."

which is to be considered as two shares in

said works, that is to say, $50 per share,
^- * ^' to have and to hold the said

privileges unto the said B. ; his lieirs and
assigns shall hold and enjoy said premises
witliout the eviction of him the said L.

Held, to be a lease, and not a conveyance
in fee. Horner v. Leeds, 1 Dutch. lOG,

111.

2S. Under a lease from the Society, etc.,

of a lot of land, with the privilege of a
certain quantity of water to be used on
the lot for milling purposes, without any
limitation as to the head and fall, the
tenant may avail himself of all the head
and tall possible within the specified

limits of his lot. Society, ci-c. v. Haight,

Sax. 393.

29. The contract made by the commis-
sioners bj' the virtue of the provisions of

"An act for building bridges over the Pas-
saic and Hackensack," passed November
24. 1790, is not a lease, although the oper-

ative words are words proper to create a
term. Bridge Proprietors v. State, 2 Zab.

593, affirming 1 Zab. 384.

30. Where D. C. W. demised property to

W., W'ho in the lease was bovmd to pay the

balance of rents, after certain deductions,

to S., "on account of his claims against

D. C. W. and the Millville furnace prop-
erty, or such part as there might be due,"
there being no claims of S., against

W. and the property, strictly speaking,

i. e., which both were liable to pay, to the

extent of the appropriation ; it not ap-

pearing that D. C. W. was personally liable

to pay a certain bond and mortgage, al-

though he bought the property subject to

the lien ; the stipulation in the lease, must,
under the circumstances of the case, be
understood to mean—the claims of S.

against the property in the hands of D. C.

W., which he, as owner of the equity of

redemption; was, in a certain sense, liable

to see paid as part of the consideration of

his purchase ; therefore, a note, given by
him to S. and J., which grew out of the
partnership transactions of S. and D. C.

W., but was not a lien upon the furnace
property, was not within the appropria-

45

tion of rent madc! in tin; lease, and S. had
no right to apply any ]jart of the money
received of W. to the discharge of that
demand. Smith v. Wood, Sax, 75, case re-
versed, June, 1830.

31. By the stipulation in the lease, W.
was to pay the balance of rents, as they
were received. S., in lieu of the rents,

agreed to take the notes of W. They
must be regarded as assumption, to pay
specific portions of the rent at specitaed
times ; and the whole amount of the notes
must be applied, as payments, at the times
they became due ; and not the present
value (after deducting discount) credited
at the time the notes were given. Il)id.

Contracts, ?§ 124, 139, 168, 180, Con-
veyance, i^. 159, 303, Debtor and Cred-
itor, Pd 33, 34, Equity, | 97.

(c) Assignment and release,

32. The assignee of a lease will not be
aided in enforcing its iDerformance where
his assignor has failed, on his part, to

perform the material part, and the assignee
has notice of such failure. Suffh-n v. But-
ler, 4 C. E. Gr. 202.

33. The right of drawing water forever
at an annual rent was demised, and the
lessor then assigned the lease and rent

;

afterward by an act of the legislature the
premises were authorized to be sold sub-
ject to " existing leases made b}' the lessors

or assignment thereof." Held, to mean
an assignment by the lessee or lessees,

and not assignment bv the lessor. Fish
V. Potts, 4 Hal. Ch. 277, "^909.

34. A party agreeing to take an assign-

ment of a lease, is not bound to take an
assignment which contains a covenant on
his part to pay the rents and jDerform the
covenants stipulated for in the lease, as

such a covenant imposes a burthen not
agreed to be assumed by him. Hoagland
ads. Hall, 9 Vr, 350.

See Assignment, |^ 15, 25, Bills and
Notes. | 198.

III. Rent.

(a) Reservation.

35. History of origin and nature of the

different kinds of rent, and mode of re-



706 LANDLOED AND TENANT, III.

Rent.

servine; each. Den. Farley v. Craig, 3 Gr.

192, I'J-t.

36. At common law rent is incident to

the reversion, and cannot be reserved to

a stranger, and altliough the lessee cove-

nant topay rent, not to the lessor, but to a

third party, the sum so covenanted is not

properly a rent, and cannot be recovered

by distress. Kyerson v. Quackenbiish, 2

Dutch. 236, 249. See Abbott v. Hanson, 4

Zab. 493, 495.

37. By the terms of a lease, made by P.

M. R. to W. and C, the rent Avas made
payable to the lessor, to be applied to the

payment of a certain decree in the

court of chancery, held by D. R. and E. B.

W. Held, that it was a good reservation

of rent to the lessor, the special purpose

to which the rent was to be applied in

nowise affecting its character as rent, or

the legal rights of the parties in regard to

enforcing its payment. Ibid.

38. Tlie true method of calculating the

value of an unexpired lease is by an-

nuity tables,—multiplying the clear annual
value of the lease by the value of one dol-

lar per annum for the unexpired term, at

the rate of lawful interest. West Jersey R.

R. Co. v. Thomas, 8 C. E. Gr. 431. See
CONTEACTS, § 168.

See C0NTR.4.CTS, ? 249, Conveyances, |

303, Evidence, § 456.

(b) Assignment of rent.

39. The assignee of rent (without the
reversion) reserved on a lease for years,

may have debt for rent against the les-

see. Ryerson v. Quackenbiish, 2 Dutch.
236, 251.

40. An assignment of rent is valid with-

out the attornment of the tenant. Ibid.

41. Form of assignment of rent. Ibid.

238.

42. "Where the lessors agreed to assign

as security the rents reserved on certain

perpetual leases, and afterwards executed
an assignment, so-called by the parties.

Held, that the so-called assignment of

leases was a mere authority to receive the
rents which ceased on the appointment of
receivers, and that it created no encum-
brance on the property of the lessors in
the hands of the receivers. Corrigan v.

Trenton Del. Falls Co., 3 Hal. Ch. 489.

43. Also, that the rent accruing on leases

subsequent to the sale by the receivers,

belonged to the purchaser at the receivers'

sale. Ibid.

44. Also, that the rents which had be-
come due before the appointment of the
receivers might be consitlered as appropri-
ated to the purpose for which the company
authorized the bank to receive them,

though they remained unpaid by the les-

sees. Ibid.

See Assignment, U 1'5, 25, Corporations,

U 368, 369, Heirs, OS.

(c) Apportionment.

45. Although rent must be originally

reserved to the lessor or his heirs, and is

incident to the reversion, it may be sever-
ed from the reversion and apportioned to

different parts of the estate, either by
the act of the party or by operation of law.

Ryerson v. Quackenbush, 2 Dutch. 236, 250
;

Farley v. Craig, 6 Hal. 263, 279.

46. But the rent cannot be apportioned
by the landlord to different persons, Avith-

out the tenant's assent. Ibid.

47. A rent charge may be apportioned
whenever the reversioner or owner of the

rent either releases part of the rent to the
tenant or conveys part of the rent to a
stranger. Ibid.

48. Rent cannot be apportioned between
the personal representative and the

heir. Allen v. Van Houten, 4 Harr. 47.

49. Rent is an incident to the reversion,

and follows it, whithersoever and into

whatsoever hands it may pass, unless they

are severed by the act of the owner, or

by the operation of law, and then each
may become vested in a difierent person.

Condit V. Neighbor, 1 Gr. 83.

See Devise, | 136, Husband and Wife,
§ 190.

(d) Priority over execution, &c.

50. Under the statute of this state con-

cerning landlords and tenants, [Rev. p. 570,

§ 4), a levy and sale of the goods of a ten-

ant upon the demised premises, by a sheriff

or other officer under an execution, is a
removal of the goods within the contem-
plation of the statute, whether actually

taken from the premises or not. Ryerson
V. Quackenbush, 2 Dutch. 236.

51. Form of notice to the sheriff by
assignee of rent. Ibid. 240.

52. A landlord has no right to have hia

rent paid before removal of his tenant's

goods, levied on by execution, when no
certain rent is fixed between him and his

tenant, and where his right to compensa-
tion is for use and occupation only.

Central Bank of N. J. v. Peterson, 4 Zab.

668.

53. The landlord's remedy is by action

against the sheriff, or he may apply to the

court to have his rent paid out of the pro-

ceeds of sale in the sheriff's hands. Unless

the sherifl' was liable to an action for

removing the goods before the rent was
paid, the court will not interfere. Ibid.
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070 ; Princeton Bank ads. Gibson, Spen. 138,

142.

54. The stivtutc requiring the execution
creditor to i);iy rcMit {licv. p. r)70, ^ 4) ex-

tends to parol leases. Ibid. 071, Elmer, J.

55. An action on the case will not lie by
a landlord against the plaintitl' in execu-
tion or against any other person, for

advising, commanding or procuring a
sheriti'to sell and remove the goods of a

tenant, whose rent is unpaid, such plain-

tiff or other person knowing that the
sheriff had received notice that the rent

was due and intending to prevent the land-

lord from collecting it. Princeton Bank v.

Gibson, Spen. 138. See Beaumont v. Dunn,
1 South. 100, 108.

56. Where premises are rented by the
quarter, and the tenant's goods are seized,

the sheriff is not l)ound to pay the land-

lord anything for an unexpired quarter.
Schenck v. Vannest, 1 South. 329. [Bev. p.

570, HJ-
57. Where money raised by execution

was brought into court for distribution,

and claim made to it not only by the exe-

cution creditor, but by a landlord for the
payment of rent, and also by attaching
creditors. Held, that to authorize pay-
ment to the landlord, it must appear that

rent was due him upon such a lease or con-
tract as would give him a right to dis-

train. Kilpatrick v. Cason, 1 Vr. 331.

58. Also, that where, from the circum-
stances, a jury would be authorized in

finding that the landlord had relinquished

his right of distress, the court is justified

in denying his claim to any part of the

property. Ibid. See Certiorari, ? 213.

59. On the foreclosure of a chattel
mortgage, given by one of the partners
(who were the lessees), on his interest to

secure his individual debt, there being
rent due from the partnership to the lessor.

Held, that the mortgagee wns not entitled

to the mortgagor's interest in the machin-
ery free from rent, but only to what such
mortgagor would be entitled to after pay-
ing the debts of the partnership, includ-

ing the rent. Receivers of Mechanics Bank
y. ^Godwin, 1B.a\. Ch.334.

60. If the tenant makes an assignment,
and the assignee turns over the proceeds
to an assignee in bankruptcy, the land-

lord is entitled to payment out of the pro-

ceeds. In re Bowne and Ten Eyck, 12 N.
B. R 529, Nixon, J.

See Bankruptcy, § 19, Constable, | 20,

46, Distress.

(e) Recovery.

(1) Action for use and occupation.

61. No action can be maintained for

use and occupation where the relation

of landlord and tenant does not exist.

Brewer v. Crai(/, 3 Harr. 214.

02. The action for use and occupation
can oidy be maintained upon a contract
express or implied. Stewart v. Fitch, 2 Vr.
17 ; Andrew>i v. Andrews, 2 Gr. 141, 143.

63. A shore owner cannot maintain
such action against a party using land in

front of him between high and low water
mark, unless such land be reclaimed or
imi)roved. Ibid.

04. When a party using such land for
the purpose of securing rafts pays the
shore owner a bill presented for the use
thereof, as a compromise to avoid trou-
ble, at the same time denying the right of
the shore owner to demand such pay-
ment, it cannot be construed into an ad-
mission of the plaintiff''s right to demand
rent for the flats ; nor does it raise an
implied promise to pay for their future
use and occupation. Ibid.

05. The action for use and occupation
does not necessarilj' suppose any demise.
Chambers v. Boss, 1 Dutch. 293.

00. The law will imply a contract to
pay rent from the mere fact of occupa-
tion, unless the character of the occupancy
be such as to negative the existence of a
tenancy. Ibid.

07. That the landlord refused to make
repairs, and left the premises in a ruinous
condition, cannot affect his right to re-

cover so long as the premises were habit-
able and actually occupied by the tenant.
Ibid. 297.

08. Where a party has occupied prem-
ises belonging to another, it follows, as a
matter of course, that he is bound to pay
for use and occupation, unless he can
show an agreement to the contrary, or
a satisfactory reason why he should not
be charged. The burden of proof rests

upon the defendant who resists such
claim. Conover v. Conover, Sax. 403.

09. The plaintiff" has no right to recover-
for the use and occupation of premises for

a pei'iod subsequent to the commence-
ment of the suit; and if the state of de-
mand claims for a period after the com-
mencement of the suit, the judgment
must be regarded in reference to the state

of demand, and will be reversed. Hmit v.

Howell, 3 Hal. 61. See Allen v. Van Hout-
en, 4 Harr. 47, 49.

70. Where there are several counts in a
declaration, some of which are upon a
si^ecial agreement, if the evidence offered
does not support the counts upon the
special iigreement, the plaintiff" may still

recover U2)on a general count for use and
occupation, provided the evidence offered

is sufficient to establish all the points ne-
cessary to a recovery in that form of ac-

tion. Perrine v. Hankinson, 6 Hal. 181.

71. Proof of occupancy by the defend-
ant under the permission of the plaintiff,

and of the value, is sufficient to entitle
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the case to go to tlio jury, under a count

for use and occupation. Ibid. 183.

72. Proof of a demise or special agree-

ment, unless by deed, will not prevent a

recovery under the count for use and oc-

cupation. Such demise is often resorted

to for Ihe purpose of showing that the

occupancy was by permission of the plain-

tiff', and to fix the amount of damages.

Ibid. 184. See Evidence, | 012.

73. A state of demand, claiming a cer-

tain sum of money, "For that the defend-

ant used and occupied a messuage in

the township of W., from the 25th of

March, 1823, to the 25th of ]\Iarch, 1824,"

is insufficient. Fohvell v. Ford, 7 Hal. 68.

74. A state of demand, claiming a sum
of money from the defendant, " because

he used and occupied certain land in the

same township, on which was removed a

house, the property of the defendant,

from the 8tli of November, 1S25, to the

12th April, 1828," is insufficient. Ibid.

75. Where several persons liable for

rents permit one of their number to take

sole actual possession of the property

charged with the rents, and use it, all are

chargeable. Swallow v. Swalloio, 12 C. E.

Gr. 278.

See Damages, § 71, Dower, § 103, Estop-
pel, 1 168, Justices Court, B 242, 252, 260,

Limitation of Actions, I 39.

(2) Action on the lease.

76. A suit by the landlord for the rent

reserved on a parol lease not exceeding
three years, was sustained, although the
tenant refused to enter, and had never
been in ])Ossession of the premises. Birck-

head v. Cunimina, 4 Vr. 44.

77. That defendant rented of plaintiff,

&c., good in a demand, without setting

outthe use and occupation. Himty. Yoking,

2 South. 813.

78. In a suit for rent upon an agreement
under seal, where no fraud was practised
w'hen the paper was executed, and no evic-

tion has taken place, if the plaintiff has
fulfilled his part of the contract, the de-
fendant cannot defeat a recovery of the
rent reserved, because the j) lain tiff, by a
subsequent appropriation of his adjoining
premises, may have rendered less valuable
the propertv held bv the defendant. Holmes
V. Stockton, 2 Dutch . 03.

79. If the le.ssor grants the reversion, he
cannot bring an action on a lease for the
rent due afterwards. Abbott v. Hanson, 4
Zab. 493.

80. In an action founded on an act en-
titled " An act to lease, &c.," an aver-
ment that the defendants accepted the
said act, necessarily imiDlies that tliey ac-

cepted and agreed to the provisions of the
lease embodied therein, and is sufficient

without showing the particular facts relied

on to prove the acceptance. State v. N.
and N. Y. R. R. Co., 5 Vr. 301.

See Agency, I 00, Amendments, g 31,

Assignment, I 15, Attachment, § 29, Dis-

tress, Equity, I 40, Evidence, 'il 456, 612,

Frauds and Perjuries, 1(6), Hkirs, U 18,

19, Injunction, I 111.

IV. Recovery of Possession.

(a) Notice to quit.

81. Notice to quit is only necessary
where the relation of landlord and tenant
exists. Thackray v. Dert. Cheeseman, 3 Harr.

1,3.
82. Where a lease is determinable upon

the abandonment of the manufacture of
salt, and the lessees voluntarily abandon
the manufacture, they are not entitled to

notice to quit. Horner v. Leeds, 1 Dutch.
106.

See Ejectment, U H. 12, 31, 33, 35, 36,

41, 44, Forcible Entry, 11(6) (2). Infra, I

100, 121.

(b) Re-entry and eviction.

83. Where a tenancy has expired, the
landlord may take possession of the prem-
ises by any means short of personal vio-
lence ; he may break into a dwelling
house for the purpose ; he may remove
goods which he finds there; and after ob-

taining possession, he may protect that

possession, as well against the tenant who
attempts to hold over, as against a stranger

who intrudes upon his possession. Todd
V. Jackson, 2 Dutch. 525.

84. A mere breach of covenant by
the tenant gives the landlord no right of

re-entry, unless there be a stipulation in

the lease that such breach of covenant
shall work a forfeiture or determination
of the tenant's interest. Den. v. Post, 1

Dutch. 286. See Ejectment, ^ 32.

85. There is no implied covenant in

law that if a house be kept in a noisy or

disorderly manner, or as a house of pros-

titution, the landlord may re-enter. Miller

v. Forman, 8 Vr. 55, 58.

86. Query. Whether there may be an en-

try for waste of the demised premises.
Ibid. 59.

87. The execution of a lease does not
put the tenant in possession of the prem-
ises, and, consequently, he is not in a po-
sition to be evicted by his landlord. Birck-

head v. Oummins, 4 Vr. 44.

88. A right to re-enter and re-possess for

non-payment of rent, does not create an
estate in reversion. Hudson Tunnel Co.
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V. Board of Riparian Com'rs, 12 C. E. Or.

573.

89. The assignee of tlio rent charge
may take advantage of the chiuse of re-

entry. Farley v. Crair/, G Hal. 2(12; S. C,
8 Gr. 191.

(c) Summary proceedings,

90. The affidavit. To give a ju.stice

jurisdiction to remove a tenant by the

sunininrv proceeding.s authorized by the

act of March 4, 1847^(^^1'. p. 573, ? 10), in

cases of uncertain tenancy, as at will or at

sufferance, proof is required by the oath of

some person other than the landlord, that

such tenancy has been duly terminated.
Due i)roof in this statute means proof by
some comjietent witness. Stanley v. Hor-
ner, 4l Zab. 511.

91. The aflidavit of a. party that the
tenancy has been terminated is sufficient,

the party being now a competent witness
by statute. Morris Canal Co. \. Mitchell, 2
Vr. 100.

92. It is essential to the justice's jurisdic-

tion to show, that the relation of land-
lord and tenant existed between the
parties, that the tenant's term had expired
and that he held over, and that the land-

lord or his agent had made demand and
given notice in writing to the tenant to

deliver up the possession. Fowler v. Roe,
1 Dutch. 549, 550; Brahn v. Jersey City

Forge Co., 9 Vr. 74, 75.

93. In the second class of cases it must
appear, that the relation of landlord and
tenant exists, that default has been made
in the payment of rent according to the
terms of the agreement or demise under
Avhich he holds, that there are no goods
of the tenant on the premises out of which
the rent due can be made by distress, and
that three days' notice in writing requiring
payment or possession has been served by
the person entitled to the rent, on the
person owing the same. Ibid.

94. To swear that the defendant is "her
tenant," and holds over the premises
"heretofore leased to him," his "term
having expired," is insufficient. They are
but the claimant's conclusions from facts

Avhich are not disclosed. Ibid.

95. If sufficient facts arc set out in the
affidavit, but not proved, the jurisdiction
fails. Ibid.

96. It is not sufficient to aver in the
complaint that the term of the tenancy
expired on a certain day past, and that
the tenant held over, altliough notice to

quit had been given him. The statement
that it expired on such a day is not a fact,

but a conclusion of law, and is insufficient.

Shepherd v. Sliker, 2 Vr. 432.

97. Where the relation between the
parties is that of master and servant,
the latter, by holding possession of the
tenement after the term of service, does

not give jurisdiction to a justice. McQunde
v. Emmons, 9 Vr. 397.

98. In a proceeding under the supple-
ment to the act concerning landlords and
tenants, ai>proved March 4th, 1847 [Rev. \).

57(), ^ 29), the affidavit nmst state as a fact,

that satisl'action for the rent cannot be
bbtained by distress ; stating it merely
as belief will not l)e sufficient. Schuyler
V. Trefren, 2 Dutch. 213.

99. Notice. The complaint must show,
and it iiuist l)e })roved on the trial, that a
demand of tlie rent had been made by
three days' notice in writing, served
upon the person owning the same, requir-
ing the payment of the rent or po.ssession

of tlie premises. Ibid.

100. It appeared that the defendant below
was employed by the plaintiffs as a lock-
tender, and that as part compensation for

his services he was permitted to occui)y one
of their dwelling houses, with a garden, &c.,

adjoining the lock, under a standing ride

of the company, known to the defendant,
that "in case any plane or lock-tender
shall be discharged while occui^ying the
house belonging to the company, he shall

thereupon immediately leave said house ;"

that on the 12th January, 1864, the com-
pany gave him written notice of his dis-

charge, and that he should surrender the
premises to them on the 25th of same
month, Januar}% and that, refusing to

surrender, proceedings were instituted to

dispossess him. Held, not such a tenancy
as required a notice of three months to

! quit. Morris Canal Co. v. Mitchell, 2 Vr. 100.

101. The affidavit of the plaintiffs, stat-

I

ing that they caused a written notice to be
served on defendant (of which a copy

!
was annexed), is sufficient, although it

1 does not state by whom served. Ibid.

j

102. Such notice having been served, it

I

was not necessary that a new notice

j

should be given after the expiration of
' the tenancy. Ibid.

103. The act concerning landlord and
i
tenant makes no provision for admitting

j

other parties to defend. Brahn v. Jersey

I
City Forge Co., 9 Vr. 74.

104. Order of restitution was denied the
plaintiff, who was removed from the i^rem-
ises by warrant issued after certiorari, be-

i cause he was without color of right to

possession. McQuade v. Emmons, 9 Vr.

397.

105. The justice having a special statu-

tory authority under this act, every fact
' necessary to show that he had jurisdiction

of the case must appear in the pleadings.

Hopper ads. Chamberlain, 5 Vr. 221.

106. The 7th s(^ction of the act of 4th
March, 1847 (Rev. p. 573, | 16), directs that

1
the proceedings by virtue of that act

shall not be appealed from or removed by
certiorari ; but where the proceedings are

under color of the act, and not under and
; by virtue of the act, this court has power
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to review the proceedings by the writ of

certiorari, and the question of jurisdiction

may properly be heard and disposed of on
a motion to dismiss the writ. Morris Canal
Co. V. Mitchell, 2 Vr. 100.

lOtVt. The only question for the court is,

whether the justice had jurisdiction.

Shepherd v. Sliker, 2 Vr. 432; Stanley v.

Horner, 4 Zab. 511 ; Fowler v. Roe, 1 Dutch.
549.

See Agency, ?| 5, 12, 30, Certiorari, I

247, Constable, | 10, Former Recovery,

(d) Defences.

107. The general rule of law is, that a
tenant cannot dispute the title of his

landlord or of the person under whom he
entered. The cases where the landlord's

title has expired, or has been changed by
act of law, as by a sheriff's sale, are excep-
tions to this rule. But the case of an ad-
verse latent title, arising from a defect in
the conveyance to the landlord, which is

set up only by the tenant as an outstand-
ing title, without any right under it, or at-

tornment to the owner, is not within the
exceptions. Den. Howell v. Ashmore, 2 Zab.
261.

See Adverse Possession, ? 6, Assumpsit,

i 42, Conveyance, I 318, Distress, I 1,

Ejectment, I 42, Estoppel, || 11, 123, Evi-
dence, II 106, 123, 187.

V. Relative Rights.

(a) Emblements.

108. Tenant has a right of entry on the
land, after expiration of the lease, in or-

der to remove the usual crops, unless there
be agreement to the contrary. Van Doren
V. Everitt, 2 South. 460; Society &c. v.

Huight, Sax. 393 ; Hendrickson v. Ivins,
Sax. 563, 570.

109. He who has an estate in lands,
the duration of which is uncertain and
he who has such an estate as may per-
haps continue until the grain is ripe,
shall, if he sows the land, be permitted to
enter upon it at harvest and reap the crop,
although in the meantime his estate may
have ended by the act of God, or of the
law. But if between seed-time and har-
vest, the estate is determined by the act of
the tenant, the growing crop passes with
the land to him who thereujjon becomes
the immediate owner of the ground. De-
bow V. Colfa.v, 5 Hal. 128.

110. If a woman holding: durante vid-

uitate, leases her estate to an under-
tenant, who sows the ground, and the
woman then marries, her act shall not de-
prive him of the emblements. Ibid. 130.

110«. But where the crop was sown by
his lessor, it will not go to the under-lessee.
Ibid.

111. A tenant for a term certain, is by
the custom entitled to return for way-
going crops ; but not for spring crops, as
oats, where the tenancy expires at the
usual termination of the agricultural year,
unless sown by consent of his landlord.
Howell V. Schenck, 4 Zab. 89.

112. A purchaser under a foreclosure
sale made under a mortgage prior to a
lease by the mortgagor, is entitled to the
crops in the ground at the time of the sale.

Ibid.

113. A tenant has no right to emble-
ments or the way-going crops, as against
a person "claiming by a title paramount
to that of his landlord. Ibid.

114. Query. Whether there is a custom
of the country, that when a party is enti-

tled to the way-going crop he can take the
grain only, and not the straw, or if he
take the straw away he must return it, es-

tablished in such a way as to justify this

court in acting on it, where there is no
written contract. Hendrickson v. Ivins,

Sax. 563. See Society dx. v. Haight, Sax.
393.

115. A tenant, either for money, rent or

for a share of the produce of the land, has
possession of and power over the crops,
and can dispose of them absolutely with-
out consent of his landlord. Doretnus v.

Howard. 3 Zab. 390.

116. A leased to C. certain premises for

five years from April 1st, ensuing. The
lease contained the following clause

:

" Should the said A. sell the last mentioned
lot at any time after the said C. has planted
the same, he shall have the privilege of
sowing grain on the same." And another
clause of the lease provided, that " should
A. sell the lot, then the agreement with
regard to that lot to l)e null and void." C.

planted the lot in May, and A. sold it in

June following. C. sowed oats on the corn
ground the succeeding spring. Held, that

by the terms of the lease the lessee was
not confined to sowing winter grain in the
fall after the corn, but was entitled to sow
any kind of grain at the usual time of
sowing it, and that he had a right to sow
and harvest the oats sown after the first

day of April in the spring after the land
was sold. Held also, that it was the duty
of the court to decide what was the mean-
ing of the word "grain," as used in the
lease, and that evidence of its meaning as

used in common parlance was not admis-
sible. Smith V. Clayton, 5 Dutch. 357.

See Conveyance, VI(e), Custom, § 6,

Execution, V(c)(3).
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(b) Improvements. I

117. Where l>y llie terms of a lease it

Avas agreed that the lessee should make
improvements, ami that at the expiration

of the term they should be and remain
the property of the lessor, he paying to

the lessee the value thereof, the improve-
ments are to be valued as they were at the
time the lease expired. Bern/ v. Van Win-
kle. 1 Gr. Ch. 390.

118. A covenant by the lessor to pay his

lessee the value of machinery, fixtures

and other necessary im})rovements, au-
thorized to be substituted in the place of

those already in the buildings at the time
of the lease, enures to the benefit of the
assignee of the lessee, thougli the word
" assigns" be omitted. Conover v. Stnith, 2

C. E. Gr. 52.

119. The charge for improvements made
upon the property by the lessee, under the
terms of such an agreement, is in equity a
lien on the property. Ibid.; Berry v. Van
Winkle, 1 Gr. Ch. 269.

120. Where the improvements are made
bj' one in possession as tenant paying rent
they enure to the benefit of the owner; and
where made under the assurance from
the owner that the tenant shall eventually
have the premises, either by deed or de-

vise, and the tenant fails to acquire title by
' the fault of the owner, the tenant may re-

cover the value of the improvements.
Smith X.Smith, 4 Dutch. 208; Freeman v.

Headley, 4 Yr. 523, 538.

121. Imi^rovements made by a tenant at

will, and which go to the landlord, may be
considered equivalent to rent, and such
tenant, therefore, is entitled to notice to
quit, the same as in cases of reservation

of rent. Den. Mackay v. Mackay, Pen.
421e.

122. There is a distinction between
damages which arising from the non-pei'-

formance of a contract which may be
partly imaginarj' and partly the result of

actual or supposed loss or inconvenience,
and the damages to which a partv' is en-
titled for repairs and lasting improve-
ments, under the faitli of an engagement,
afterward found to be defective, or impos-
sible to be executed by the default of the
opposite party. In tlie first case the dam-
ages can only be projDerly assessed by a
jury; in the last, they may be ascertained
by an inquiry before a master or commis-
sioner, or, in the discretion of the court,

an issue may be awarded. Copper v. Wells,

Sax. 10. See Appraisers, I 2, Contracts,

II 105, 168.

See CovENAXT. H 22, 23, 90, Crimes, |?

105-110, Damages, § 106, Ejectment, || 80,

81, 161, Evidence, \ 451, Fire, Fixtures,

U 14, 21-29, Frauds and Per.turip:s, I 50,

Heirs, I 9, Mortgages, Nuisance, Speci-
fic Performance, Trespass.

LAW AND FACT.

1. Whether a party, in signing an in-

strument not unil(M' seal, has nuide him-
self personally responsible, or has
signed as an agent only, and is free from
personal liability, is a question of law to
be determined by the court upon the in-

strument itself. Kean v. Dams, Spen. 425,
case reversed, 1 Zab. 683. See Certiorari,
§ 212, Conveyance, ? 81, Equity, § 82, Er-
ror, 1 18 Execution, ? 38, Fraud, || 9-13,
Fraudulent Conveyances, ?| 51, 55.

2. The question of reasonable notice
to the endorser is a mixed question.
What is reasonal)le notice is a question of
law for the judges; whether that notice
has been given, is a question of tact for

the jury. Ferris v. Sa.don, 1 South. 1, 19
;

Halsey v. Salmon, Pen. 916, 917. But see
Snyder v. Findley, Coxe 48 ; Ruckman v.

Ransom, 6 Vr. 565, 569; Bills and Xotes,

U 54, 60.

3. Mixed questions of law and fact

must be left to the jury, under the direc-

tion of the court. Ibid. ; Earle v. Earle,

Spen. 348.

4. Where there is on both sides con-
flicting testimony in regard to a dis-

puted fact, it is a proper question for the
decision of tlie jury, and the suj^reme
court will not disturb their verdict. Wash-
ington Bank v. King, 2 Gr. 45 ; Van Doren
V. Staats, Pen. 887, 892. See Evidence, §

831.

5. Whether the plaintiff had made an
acknowledgment which would defeat

his action, is a question for the jury.

Righter v. Van Riper, Pen. 716.

6. Also, whether there was a special
undertaking by the defendant. Whitall

V. Johnson, Pen. 528.

7. If the declaration avers that the re-

straining and enjoining was on the waters
of the bay of New York, and that the said

waters lie between the ancient shores of

New York and New Jersey, and the fact

should be, that the waters of the bay of

New York are no part of the waters lying

between the ancient shores of these states,

yet this is a matter of fact to be tried b}'

the jury, and cannot be determined by the
court upon demurrer. Gibbons v. Living-

ston, 1 Hal. 236.

8. A verdict will be set aside and a new
trial granted w'here a question that should
have been left to the jury with proper in-

structions, was not submitted to them.
Belts v. Francis, 1 Vr. 152, 156.

See Agency, § 49, Alteration, U 5, 6,

18, Bonds, U 27, 156, Constitution, | 241,

Contracts, | 5, Common Carriers, § 18,

Crimes, § 265, Debtor and Creditor, g 38,

Equity, | 506, Error, § 18, Evidence, §

395, 405, Forcible Entry, | 5, Fraudulent
Conveyances, || 60, 63, Habeas Corpus, §

29, Infants, | 156, Inns, | 5.
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IL Vested Legacy.

III. Coxtixgext Legacy.

IV. Failure axd Lapse.

V. CUMULATIOX.

VI. Ademptiox.

VI 1. Abatement.

VIII. Charge ox Realty.

IX. Rights of Legatees.

(a) Descnption of legatee.

[h] Estate or interest of legatee.

[c] Assignment.
[d] mien interest allowed.

[e] Payment and satisfaction.

X. Residuary Bequest.

XI. Particular Bequests.

XII. Recovery.

I. Specific Legacy.

1. To constitute a specific legacy, the
thing bequeathed must be specified and
distinguished from the rest of the testa-

tor's estate. Norris v. Thomson, 1 C. E.
Gr. 218, 542, 2 McCart. 493; Perrine v.

Perrine, 1 Hal. 133, 140, Rossel, J.

2. The intention of the testator must
be expressed in reference to the thing be-
queathed, or it must otherwise clearly
appear from the will. Ibid.

3. To guard against an ademption or
extinguishment of the legacy, contrary to
the intention of the testator, the general
leaning of the court is against making the
legacy specific. If}id.

4. A bequest of government securities,
or shares in public companies, or bonds
of corporations outstanding and circu-
lating as well known .securities at the
date of the will, is not a specific bequest,
unless there is a clear reference to the
corpus of the fund. Ibid.

5. A legacy may be rendered specific
by the use of the term " my " stock, or
the stock now "in my possession," or
"standing in my name," or ''owned by
me," or by any other form of expression
which clearly indicates the purpose of the
testator to give the specific thing, and
not to designate the quantity or species of
the thing bequeathed. Ibid.

6. If, by the terms of the will, there be
no such identification of the thing be-

[

queathed, the logncy is general, and if not
found in the possession of the testator at

his death, is tantamount to a direction to
the executors to purchase such securities
for the legatee. Ibid.

7. The mere fact that the testator, at

the date of his will, is possessed of a larger

j

amount of stocks or bonds than are be-
' queathed, will not make the bequest spe-
' eific, when it is given generally of stocks,

I

or of stocks in particular funds without

I

further explanation. Ibid.

; 8. The natiu-e of the legacy, whether
!
general or specific, will be found always
to depend upon the terms of tlie gift to
the legatee, without reference to the cir-

cumstance, whether the estate was, or was
not put in trust. Ibid.

9. If the language of the will does not
come up to the rule laid down in the
books, the circumstances by which the
testator was surrounded when the will was
drawn, and the whole scope and tenor
of the instrument taken in connection
with the particular clauses of bequest,
clearly indicate an intention to create a
specific legacy. S. C, 1 C. E. Gr. 542.

10. A bequest of" all the money due on
a bond against P. and L," is a specific

legacy. Stout v. Hart, 2 Hal. 414.

11. Legacies in the following words: "' I

order five hundred dollars to be kept in

gold and silver money for each of my
children, to be paid and given to my four
children at lawful age or marriage ;"

" their money cannot be lent nor used,

but must be paid to each of them as they
come to lawful age as above said, and kept
for that purpose," are not specific legacies

unless the sums bequeathed are separated
in specie and put in parcels, and each
parcel identified and described, and given
to a legatee. Matins v. Mathis, 3 HaiT.
59.

12. To make a legacy specific, the will

must mark out some identical thing

given, as a horse or other individual thing,

or " stock standing," or " money in a bag
or drawer," or the like. Ibid.

13. A testator bequeathed as follows :

" Two hundred and fifty-one shares of
stock that 1 hold in the great western
turnpike company, in the state of New
York, to remain unsold, and the dividends
arising thereon I direct to be equally divi-

ded between my sons, J., D. and E., my
daughters, M., M., S. and D., and my
grandchild, O. S. T." Held, that the turn-

pike stock is an absolute specific legacy to

be enjoyed by the receipt of the dividends.

Manning v. Oraig, 3 Gr. Ch. 436.

14. Testator directed the executor of his

will to pay the interest of a bond and mort-

gage he held against P. A. to his wife, for

her life, and then to J., his son, for his life,

and then to pay the principal to J.'s chil-
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dren. ILld, to be a specific legacy.
Wcujeneti v. Baldwin, 8 Hal. Ch. 211.

'

15. " My personal property, consi.stiiig of

three-quarters of steamer Chief, three-

(|U!irtcrs of steamer Oyster Bay, seven-
eighths of steamer Helen Brown." Held,

to constitute a speoinc l)equcst. Louder-
bough V. Wmrt, 10 C. E. Gr. 399.

10. The circumstance that a bequest of
genera! prrsonal estate is in the same
sentence with the devise of the real, will

not make the legacy si)ecilic. Howard v.

Howard, 1 0. E. Gr. 48(1.

17. A general bequest of a sum of
money, witliout distinguishing it, or men-
tioning the finul from which it is to be
paid, is a general legacy ; and a designa-
tion of it in the residuary clause, as a
"specific" legacy, will not change its

character, where it was evidently so re-

ferred to by the testator because it was a
legacy of a specified sitm of money. Parker
v. Moore, 10 C. E. Gr. 228.

See Executors, ?§ 171, 172, 272. Lifra, U
103, 21f).

II. Vested Legacy.

19. Whether a legacy is vested or con-
tingent, depends upon the event, and not
upon the time. If the event is uncertain,
the legacy is contingent though the time
is fixed; if certain, the legacy is vested
though the time is uncertain. Beatty v.

Montgomery, 6 C. E. Gr. 324.

20. A legacy to A. for life, and upon his

death to B., C. and D., is a vested legacy
;

and if B., C. and D. die in the lifetime of

A., upon his death, their legal representa-
tives are entitled to their respective por-
tions. A provision in the will that in case
of the death of either of the legatees in the
lifetime of A., his share should go to the
survivors or survivor, does not prevent the
vesting. Ibid.

21. If a legacy is given simply to A.,

without fixing anytime for payment, with
the provision that if A. dies it shall go to

B., this gives a vested legacj' to A. in case
he survives the testator; the death is held
to be death in the life of the testator.

Ibid.

22. But if a legacy given to one at the
death of C, be given to another in case
such first legatee should die, this is held to

refer to his death in the lifetime of C.

Such legacy vests at the death of the tes-

tator. Ibid. See Condition, ? 37, Devise,

II IL 12.

23. Testator gave all his property, with
directions to divide all the income equally
between his wife and daughter, share and
share alike ; at the death of his wife, the

whole fund to go to liis daughter, when
she should arrive at full age ; if the
daughter shoukl die without leaving law-
ful issu'e, the fund to go to his nephew, P.

M. P. M. died in testator's lifetime. The
widow is dead. Held, that the daughter
was entitled to the entire fund, alisohitely.

Held,alHo, that even if the daughter should
die without leaving lawful issue living at
her death, the children of P. M. would not
be entitled to the fund, either as next of
kin to P. M.,for the gift to him had lapsed,
or as next of kin to tlie testator, since P.

M.'s death in the testator's lifetime left the
bequest to the daughter unaffected by the
limitation. Drummond v. Druvmiond, 11
C. E. Gr. 234.

25. Where a testator gave the income
of certain bonds to his daughters, with a
provision that should they marry and die
leaving children, then to go to the latter,

this is a limitation of the estate of such
daughters only as leave children, and
will not affect the vested character of the
shares of such daughters as die without
leaving children. Gidick v. Gulick, 10 C.

E. Gr.324; 12 C. E. Gr. 498.

26. A bequest in the following words :

" I give and bequeath unto my sister, M. G.,

wife of J. B. G.. the interest' of $1000, the
principal to be put out at use on safe

security, and the interest thereof to be
annually i^aid to her, for her own private

use, during her natural life; and after her
decease I give and bequeath the said $1000
to her two daughters, vi£ Deborah and
Sarah, equally to be divided." Held,, to

give vested legacies to the two daughters.
Hoivell V. Green, 1 Vr. 326; 2 Vr. 570.

27. A gift of the interest of $12,000 to

A. during life, and at her death, the
principal to B., is a vested legacy, and if

A. survives B., goes, upon her death, to

B.'s representatives. Thomas v. Anderson,
6 C. E. Gr. 22.

28. If it appears from any expression
or direction contained in the will, or if it

can be fairly deduced from tlie entire

instrument, that the intention of the
testator was that the legacy should vest

immediately, such intention shall prevail.

Gifford V. Thorn, 1 Stock. 702.

29. Where the interest of the legac\^ is

directed to be paid to the legatee until he
receive the principal, or where the legacy
is placed in the hands of trustees for the
exclusive benefit of the legatee until it is

directed to be paid over, the legacj' will be
deemed vested. Ibid.

30. A testator gave to his wife his estate,

for life. He then ordered, that after

her death, his personal and real prop-
erty should be sold and divided, two-
thirds to his own relations, and one-third
to his wife's relations. The division was
ordei-ed to be made by his executors with-

in a reasonable time after his wife's death,

not to exceed three years. Held, that the
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legacies over after the death of the testa-

tor's wife, vested on the death of the tes-

tator. Wintermute v. Snyder, 2 Gr. Ch. 489.

31. A provision, "but if the said M. V.
D. G. should die leaving no child or grand-
children lawfully begotten, then 1 direct

niv executor to pay over the said sum to

J. 'v. v., W. V. and M. V. D., and their

heirs and assigns, share and share alike."

J. V. V. and W. V. died in the lifetime of

M. V. D. G., and she afterwards died leav-

ing no children or grandchildren. Held,
that J. V. V. and W. V. took a vested in-

terest in the fund, and that their represen-
tatives are entitled to their respective por-
tions. Van Dyke v. Vanderpool, 1 McCart.
198.

32 The fact that the enjoyment is un-
certain never interferes with the vesting of

an estate. When the contingency is not
in the person, but in the event or in the
time of enjoyment, the interest is vested.

Ibid.

33. It is the present capacity of taking
effect in possession, if the possession
should ever become vacant, not the cer-

tainty that it ever will become vacant
while the remainder continues, which dis-

tinguishes a vested from a contingent re-

mainder. In the former, the enjoyment
only is uncertain, in the latter, the right
to that enjoyment. Ibid.

34. A legacy given at or after any future
specified period or event is not vested, and
the legatee's right to it depends upon his

being alive at the vime fixed for its enjoy-
ment. Ibid.

35. The rule, however, is subject to ex-
ceptions, and when there is no other gift

than in the direction to pay or distribute

in futuro., yet if such payment or distribu-

tion appear to be postponed for the con-
venience of the fund or property (as

where the future gift is only postponed to

let in some other interest), the vesting will

not be deferred till the period in question.
Ibid. ; Fairly v. Kline, Pen. 754, 758. In-

fra, § 43.

36. The general policy of the law and
the rules of interpretation require that
in all cases, unless clearly inconsistent
with the intention of the testator, legacies
should be held to be vested rather than
contingent. Ibid.

38. H. S., by his will, gives to his wife
" the sum of six hundred dollars, to be at

her disposal during life." Held, that the
widow took an absolute and vested inter-

est in the legacy to her, and not merely a
life estate with a power of disposition dur-
ing life. The fact that she has not re-
ceived or disposed of it in her life-time, or
that it must now be raised out of the real

estate in the hands of a purchaser, does
not alter the nature of her estate. Dutch
Church v. Smock, Sax. 148.

39. The will directs, in substance, that
$1500 be put at interest, &c., and that one-

half of said sum and of the interest which
may have accrueil when INI. L. C. attains
twenty-one, be paid to her, and that the
other half be paid to J. C. Avhen he attains
twenty-one; and that if either die un-
der age leaving issue, his share be paid
to his children; and if either die under
twenty-one without leaving Issue, the will

gives the whole of said share and interest

to the other, or to the children which the
other, if dead, may have left. Held, that
on the death of one under twenty-one,
leaving issue, the issue are entitled to re-

ceive the half; and further, that the time
of payment in that event is not postponed
to the time at which the deceased parent
would have attained twentv-one if he had
lived. Ware v. Cook, 1 Hal. Ch. 193. In-
fra, I 168.

40. " I give and bequeath to J. H. * * *

$1000. if "she be living ; if not living, I

give the said $1000 to * * * L. D. P."
Held, that the legacy to J. H. vested in

the legatee upon the death of the testator.

The gift over is only upon the contingency
of the lapsing of the legacy by the death
of the first taker in testator's lifetime.
McCoury v. Leek, 1 McCart. 70, 76.

41. A legacy to A., to be paid when he
attains the age of twenty-one years, but
coupled with the provision, that in case

of his death " before he shall attain to

twenty-one years of age, or before he shall

become vested with said legacy," the
legacy shall revert to testator's estate,

vests equitably in the legatee, on the tes-

tator's death, subject to a liability to be
devested by the legatee's death before he
shall have attained the age of twenty-one
years. Stephens v. Milnor, 9 C. E. Gr.

358.

42. Under a provision so w^orded, Held,

that the clause, " before he shall become
vested with said legacy," is but the ex-

pression of testator's understanding and
intention that the legacy should not vest,

absolutely, until the legatee attain the

age of twenty-one years. If the words
refer to the absolute, indefeasible vesting

of the legacy, they are merely redundant.
Ibid.

43. A legacy to a person "at" a given

age, or " when," or " from and after
"

his attaining a given age, is, prima facie,

contingent ; but when it appears that such
postponement of the gift is for the con-
venience of the estate, the rule does not

apply Pod V. Herbert, 11 C. E. Gr. 278, 12

C. E. Gr. 540 ; Herbert v. Tathill, Sax. 141.

Supra, § 35.

44. Where land was devised to an ex-

ecutor in trust to permit the testator's

son-in-law to have the possession and use

until his youngest granddaughter should
attain the age of twenty-one, and then to

sell it and distribute the proceeds, " share

and share alike," among his grandchil-

dren. Held, that such grandchildren took
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a vested estate on the death of the testa- I

tor. Ibid.
j

45. A bequest in trust to four daughters
free from the control or liable for the
debts of their husbands, &c., to continue
for the joint lives of said daughters and
their husbands respectively, and if they
outlive their husbands then to said daugh-
ters, and if they die before their husbands
then in equal shares to their children,

if they have any, and if they die without
leaving children or the representatives of
children, then in trust for the surviving
daughters, in equal shares. One daugh-
ter, A, T., died without issue in the life-

time of her husband, leaving her three
sisters surviving ; tbe latter all survived
their husbands. Held, that one-third of
A. T.'s share vested absolutely in each of
her surviving sisters ; and that each
daughter's share, including the part de-

rived from A. T., vested in her absolutely
on the death of her husband. Harrison v.

Stockton, 4 C. E. Gr. 235.

See Condition, | 27, Devise, ? 168, Dis-
tribution, I 23, Husband and Wife, U 'lO,

41.

III. Contingent Legacy.

46. A legacy to A. when he arrives at

the age of twenty-one years, is contingent
on his attaining that age. Clayton v.

Soniers, 12 C. E. Gr. 230.

47. A provision for the payment of such
a legacy by the sale of real estate, does not
change its character and vest the legacy.
Ibid.

48. Interest does not accrue on con-
tingent legacies until the time arrives for

payment. Ibid.

49. ^Yhere the time sj^ecified ^n the
bequest is annexed to the payment only,

the legacy vests immediately on the death
of the testator, but where the time is

annexed to the gift itself, the legacy does
not vest until the legatee attains the age
specified. Gifford v. Thorn. 1 Stock . 702.

50. The rule applies as well to bequests of
the residue, as to particular legacies. Ibid.

51. Where the testator by his will directs

the executors " to pay all his just debts ;"

and a legacy to a debtor is payable when
the legatee arrives at age and the debt
is in a measure unliquidated, the legacy is

no satisfaction of the debt. Van Riper v.

Van Riper, 1 Gr. Ch. 1.

52. Among other things, a testator direct-

ed that the residue of his estate should
be placed in charge of a trustee, and as to

the income thereof, he directed as follows:

"The balance, every six months, shall be
paid over to my intended wife, L. K. L.,

each and every year, so long as she shall
remain unmarried. But, in the event of
her marriage, then I do order that the
legacy or amiuity herein devised shall

cease forever, and that the sum of $2,000
be taken from the principal sum thus
invested, and paid over to her, in lawful
money of the United States." The testator
afterwards married L. K. L., and died with-
out issue. She survives him, and is un-
married. Held, that the widow is entitled
to the income of the residue ; that the gift

of S2000 was only intended in the event
of her marriage after testator's deatli, and
not of her marriage to him. Bateman
v. Bateman, 9 C. E. Gr. 70.

53. A limitation over of personal pro-
perty after a gift for life, or contingent on
the death of the first legatee without issue,

is good. Ackerman v. Vreeland, 1 McCart.
23 ; Woodicard v. Woodicard, 1 C. E. Gr. 83.

54. Any limitation of personal property
which by possibility may continue longer
than for a life or lives in being, and twenty-
one years after, is invalid. Ibid.

55. When there is a limitation over, to

take effect in either of two events, one of
which is too remote, andlhe other not
if the latter happen, the^imitation will

take eftect. Ibid.

56. In the following bequest, to E. for

life and then to J., but "if J. should come
to die before he arrives to the age of twenty-
one years, or have lawful issue," then to E.
for life, and afterward to G. T.'s children.

J. arrived at twenty-one and died without
lawful issue; then E. died. Held, that J.

took the bequest subject to the use of E.

for life and subject to an executory dis-

position over to the children of G. T. if he,

J., should die before he attained twenty-
one and before he had lawful issue, but as

this double contingency never happen-
ed, it became absolute in J., and at his

death went to his next of kin. Nevison v.

Taylor, 3 Hal. 43; Pennington v. Van
Houten, 4 Hal. Ch. 272, 745 ; Wiirts v. Page,

4 C. E. Gr. 365. See Condition, | 27.

57. Where a fund is given at a future

day to several, with the provision that if

;uiy die, their shares should go to the
survivors, support for all will be ordered
out of the fund; only in cases where all

are included in the contingency of advant-

age from the gift over, and of loss by dying

I

before the time specified. In such case

when there is an absolute gift over on

;
the death of all it will not be ordered,

I unless by consent of the person to whom
it is so given. Fotvler v. Colt, 7 C. E. Gr. 44.

58. A devise of lands or bequest of chat-

tels, by words which clearly would give

j

the absolute estate, will be construed into

a devise or bequest for life only, if the

will contains words giving it to another
upon the death of the first taker. Jones

V. Stite.^, 4 C. E. Gr. 324.

59. If the gift is absolute in terms, and
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not limited over at the death of the first

taker, except on a certain contingency, (as

dying without issue living,) then the title

vests in the devisee or legatee, absolute-
ly, subject to he defeated on the happen-
ing of the contingency. Ibid.

Gl. A gift to A.,' " or to his heirs," " or to

his representatives," is an absolute gift to

A., on condition that he is alive at the

death of the testator ; but, if he dies in

the lifetime of the testator, the gift takes

etiect in favor of the other persons de-

scribed as substitutes. Brokaw v. Hiidson,

12 C. E. Gr. 135.

62. Where a legacy is given generally,

subject to a limitation over upon a subse-

quent event, the devesting contingency
will not prevent the legatee from receiv-

ing his legacy at the end of a year from
the testator's death, and he is not bound to

give security for re-payment in case the
event should happen. Roive v. White, 1 C.

E. Gr. 411.

63. In the case of a legatee for life, or
subject to a limitation over, in order to

justify the requiring of security from the
first legatee, tliere must be danger of the
loss of the pi^perty in the hands of the
first taker. Ibid.

63a. A condition in a bequest to a son of
the testator, that it should be void if within
a stated time he should marry a daughter
of a person named, is not illegal as a re-
stx'aint upon marriage. Graydon v. Gray-
don, 8 C. E. Gr. 230.

•See Condition, U 12, 13, 32, Debtor and
Creditor, |§ 64-67.

IV. Failure and Lapse.

64. The common law doctrine of lapse
is founded on the assumption that the tes-

tator intends his gift as a personal boun-
ty, and that an intention to extend it to

heirs or children will not be presumed,
but must be expressed. Slack v. Bird, 8'

C. E. Gr. 238, 242, Zuhri.ikie, C.

65. The general rule is, that where the
name or description of a legatee is erro-
neous, and there is no reasonable doubt
as to the person who was intended to be
named or described, the mistake will not
defeat the bequest. The rule applies as
well to a corporation as to an individual.
Smith V. Presbyterian Church, 11 C. E. (\y.

132; McBride v. Elmer, 2 Hal. Ch. 107;
Voorhees v. Voorhees, 2 Hal. Ch. 511 ; Bald-
win V. Baldwin, 3 Hal. Ch. 211; New York
<tc. Society v. Clarksuii, 4 Hal. Ch. 541.

66. A provision in case of the death of
any of the children, with or without issue,

refers to their death in the lifetime of
the testator, and goes no further than to

prevent the lapse of their legacies. It

does not amount to a limitation over, on
the death of a legatee after the testator's

death, and before receiving the legacy.
Herbert v. I'athiU, Sax. 141.

67. A legacy of $500 to the testator's

wife, to pay for mourning apparel for her-
self and an infant daughter, (which was
part of a provision made for the wife in

lieu of dower,) lapsed by reason of the
wife's refusal to accept the provision.
Held, that the executors must retain half
of it in trust for the infant, the otlier half
to go into the residue. Macknet v. Macknet,
9 C. E. Gr. 277.

68. " I give to my wife * * * all my
estate, real and personal, except my out-
standing debts, which I order my said
wife, whom I appoint my executor, to col-

lect, ami give three persons that I shall

hereafter direct her to give the same to."

The testator died without naming the
three persons, or giving any direction.

Held, that these outstanding debts did not
pass to the wife, either as residuary leg-

atee, devisee, executrix or trustee by im-
plication, l)ut are to be distributed among
the next of kin. Wisner v. Barnet, 4 Wash.
C. C. 631.

69. A bequest to " benevolent, religious

or charitable institutions," is void, as it

embraces, by force of the term " benevo-
lent," objects which ai-e not, in a legal

sense, charities. Thompson v. Norris, 4
C. E. Gr. 307, 5 C. E. Gr. 489.

70. A bequest in the following words :

" I give and bequeath all the residue and
remainder of niy property, * * * to W.
J. T. when he arrives at the age of twenty-
one years," conveys to the legatee a con-
tingent interest only ; and upon the death
of the legatee before attaining the age of

twenty-one, the property bequeathed goes
to the next of kin of the testator. Gifford

v. Thorn, 1 Stock. 702.

71. If a testator after several money
legacies, gives " whatever of my property
shall remain after payment of the above,"
to two persons named, and one of the

money legacies lapses by the deatli of the

legatee in testator's life, such lapsed legacy
does not fall into the residue; but as to

it the testator is intestate. Tiiidall v.

Tiiidall, 8 C. E. dr. 244, reversed, 9 C. E.

Gr. 512.

72. A bequest of a third part of the in-

come of the residue of testator's estate

to A. and B., each to have equal i)arts

thereof, during their respective natural

lives, and " in case of the death of either

of them without issue surviving, then the

survivor of them to have the income of

the whole said one-third part, during his

or her natural life," does not lapse ns to

the share of either, by his death without
issue, in testator's lifetime ; the whole goes

to the survivor. Stephens v. Milnor, 9 C.

E. Gr. 358.
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73. If an estate is (.levi^eil diarized with
legacies, and the le^aeies fail, the devisees
shall have the heneiit thereof and take the

estate. Macknet v. Macknet, 9 C. E. Clr. 277.

74. So, if a legacy he charged on land,

and the legatee die before the day of pay-
ment, it will not go to his rei)resentatives,

but will merge.in the land for the benefit

of the heirs. FairUj v. Kline, Pen. 754, 758.

See Devise, § 96, Equity, ? 090. Snpra,

U 2B, 40, Infra, I 259.

V. Cumulation.

75. Where the sum given is repeated in

the same writing, the legatee can take
only one of the sums bequeathed ; the lat-

ter sum is to be held a substitution; and
they are not to be taken cunmlatively, un-
less there be some evident intention that

they should be so considered. But the
same sums payal)le at different times and
upon different contingencies, are taken as

accumulative or additional ; so also, where
one sum is payable on a contingency, but
the other not. Jones v. Creveling, 4 Harr.
127, 1 Zab. 573.

76. A bequest in these words :
" I give

unto " C. J. and D. J., each $400, to be paid
to them by my executors ; if they are
not of age at my decease, I order my ex-

ecutors to pay each of them yearly and
every year, the interest of $400, until they
arrive of age. I further order my execu-
tors to pay out of my estate to C. J. $400
one year after my decease, and to pay D.
J. $400 two years after my decease, in full

of their legacies bequeathed to them."
Construed to give single legacies of $400
each to C. J. and D. J., and not cumulative
legacies. Ibid.

77. The above bequest of $400, without
fixing a time when it is to be paid, but
providing that if under age, the interest

shall be paid until legatees come of age,

without the last clause would make the
legacies payable in one year after death
of testator, if they should be of age at his

death ; and if not then of age, payable
when the}^ become of age. The last clause
regulates the time of payment, if they
should be of age at his death. Ibid.

VI. Ademption.

78. When, aft.er a bequest, the testator,

at the request of one of the obligees, and
for his accommodation accepted another
bond in lieu of the first, it is not an ademp-

tion of the legacy. There is a, distinction
between voluntary and compulsory pay-
ments ; when j)aynient is tendt-rc'd to the
testator of a debt specifically be(iueathed,
it is not a circumstance from which to in-

fer an intention to adeem ; when he him-
self calls in the money it is a circumstance
from which such intention may l)e j)re-

sumed, unless accounted for on other
grounds. Stout v. Hxrt, 2 Hal. 414.

79. Where an advancement is relied
upon as an ademjjtion, two facts must be
established,—tiie advancement and the in-

tention of the testator that it should be in

satisfaction or a substitute for the bequest.
Sims V. Sims, 2 Stock. 158.

80. Where one legacy is given as a mere
substitute for another, the substituted
gift is subject to the incidents of the origi-

nal, gift, although notso expressed. Conclict

v. King, 2 Beas. 375.

81. A trust, in relation to devises and
bequests previously given, and by the
words of the will restrained to property
" devised and bequeathed as aforesaid,"
will not extend to difierent bequests sub-
sequently given by codicil, in lieu of those
given by the will. Roberts v. }yills, Spen. 591.

See Debtor and Creditor, ^ 6Jr-67, De-
vise, VI, Equity, | 104. Supra, § 3, Infra,

I 164.

VII. Abatement.

82. If, without the waste of the execu-
tor, the estate be insufficient to pay debts
and legacies, the pecuniary legacies abate
proportionably in favor of the debts first,

and then in favor of one another ; and
after they are exhausted, the specific
legacies contribute in like manner in favor
of debts, but never in favor of pecuniary
legacies. Harris v. White, 2 South. 422,
423 ; Shreve v. Shreve, 2 Stock. 385, 2 C. E.
Gr. 487.

83. Specific bequests cannot be made
to contribute to make good a deficiency to

pay pecuniary legacies. Corwine v. Cor-

wine, 8 C. E. Gr. 368, 9 C. E. Gr. 579.

84. The rule with regard to hec^uests

in the form of a general legacy, and
of pure bounty, where there are no ex-

pressions in the will, or inferences to be
drawn therefrom, manifesting an inten-

tion to give them priority, is that in the

event of a deficienc.y to pay them in full,

they shall abate ratably. Titus v. Titus, 11

C. E. Gr. 111.

85. The presumption in such case is,

that the testator intended that all the lega-

cies should be paid equally. Such pre-

sumption must prevail, unless the will con-

tains unequivocal evidence of the testator's
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intention to give some of the legatees a

preference in case the fund be found in-

sufficient to pav all. Ibid. ; Perrine v. Per-

riiv', 1 Hal. 13.3, 137.

80. There are exceptions to the rule,

but the btrrden of proving that a legatee

is entitled to priority is upon the party
seeking it, and the proof must be clear

and conclusive. Ibid.

87. Where the testator contemplated
that there would be a residue after pay-
ment of all the legacies in full, neither the
relationship of certain legatees to the
testator, nor a provision against lapse as

to their legacies, nor a direction that all

the legacies .shall be paid '' in the order in

which they are stated in the will, and out
of the first moneys that shall come into

the executor's hands, after payment of

debts and funeral expenses," constitute

any ground for preference. Ibid.

S8. Where it appeared that there was a
deficiency of personal assets, that the
residuary clause, though not peculiar in

itself, was peculiar in reference to the dis-

positions of the will, that the clause was
better satisfied by charging the legacies on
the real estate than by a diff'erent con-
struction, that it was a provision for in-

fant heirs, and not a mere voluntary
legacy, and that the property of the lega-

tees had been taken by the testator and
mingled with his own estate to constitute
a common fund for the benefit of the de-
visees, out of which a certain sum was to

be paid to the legatees. Held, that the
intention of the testator was, that the
legacies should be paid at all events, and
that thevwere a charge upon the land. Van
Winlck V. Van Houten, 2 Gr. Ch. 172, 193.

89. The will first gave A. P. W. the sum of
$10,000. Then followed this clause :

" My
bank stock I wish to make a part of A. P.
W.'s legacy, as they will give her less

trouble in collecting." Then, " 1 wish
that the house I have latelv purchased of
C. M. C, valued at S4000, be a part of my
dear aunt's (A. P. W.'s) legacy ; and that
in the division of her portion, my Trenton
Bank (stock) be calculated at $40 per
share, and the Easton Bank (stock) at $.30

per share." The personal estate was in-

sufticicnt to pay the pecuniary legacies in

full. Held, that A. P. W. took the house
and lot and the bank stock, at the re-

spective valuations thereof, given by the
will, without being subject to abatement.
miite V. Olden, 2 Hal. Ch. 174, 3 Gr. Ch.
343, 1 Hal. Ch. 629.

90. Where the executor has funds suf-

ficient to pay all the legacies, and after

paying some, scjuanders or misapplies the
residue of the fund, the legatees unpaid
cannot resort to the others for contribu-
tion; the latter are entitled to the benefit
of their diligence. Aliter, when there is

an original deficiency of assets ; and the
rule may have a difterent application

when such legatees as are paid participate
in misapplying the assets. Sims v. Sims, 2
Stock. 158.

See Devlse, |§ 172-176, Dower, |g 80, 81,
Executors, ? 272«. Infra, I 288.

VIII. Charge ox Re.\lty.

91. The personal estate alone is liable

for the payment of legacies, unless the
land is by the will made chargeable either
expressly or by clear implication. Massa-
ker V. Mttssaker, 2 Beas. 264 ; White v. Olden,
3 Gr. Ch. 343, 356 ; Leigh v. Savidge, 1

McCart. 124; Convine v. Corwine, 9 C. E.
Gr. 579, 580.

92. In order to charge legacies on the
land and to exemjDt the personal estate,

there must be an expression of intention
so clear as to admit of no reasonable
doubt. Van Winkle v. Van Houten, 2 Gr.
Ch. 172.

93. Land may be charged with the pay-
ment of legacies either by express words
or by implication ; and if by implication,
it must be a fair and satisfactory inference
that such was the intention of the testator.

Ibid.; Wright v. Dean, 10 Wheat. 204.

94. In ascertaining the intention of the
testator, when he has not charged his
lands expressly with the payment of debts
or legacies, we must be governed not onl\-

by the expressions of the will, but by the
situation of the property disposed of,

and of the person taking it. Ibid.; Leigh
v. Savidge, 1 McCart. 124.

95. A general residuary clause, em-
bracing real and personal estate, where
nothing but pecuniar}' legacies are previ-

ously given, and where nothing else could
be taken out of the real estate so as to

constitute a residue, is not to be taken as

full evidence that the legacies are to be
charged on the land. But it is some evi-

dence. It is a circumstance which, taken
in connection with others, may satisfy the
mind of the testator's intention. Ibid.

96. The fact that the legacy is a pro-

vision for a child, and not a legacy purely
voluntary, as to a stranger or one having no
claims of nature or kindred, is a circum-
stance going to show an intention to charge
the legacy on the land. Ibid.

97. So the fact, that the residuary lega-

tees and the executors are the same per-
sons, though not full evidence of an inten-

tion to charge the land, is a circumstance
entitled to considei"ation in ascertaining

the testator's intention. Ibid.

98. The fact that a part of the legacy is

in consideration of lands of the legatee
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appropriated by the testator to his own
use, is of^reat importance in ascertaining
the intention of tlie testator, and a strong
circumstance in favor of cliarging the
land. Ibid.

90. Qtiin/. Will any of the foregoing cir-

cumstances, standing alone, ascertain the
intention of the testator to charge the land,
with sulHcient certainty to found a decree.
Ibid.

100. That the real and personal estate

are united together by the testator in the
residuary clause, is not such a blending
of them as to constitute one fund, and
charge the land with the payment of lega-

cies, except where there was no previous
devise of real estate. PcLvson v. Potts, 2
Gr. Ch. 313.

101. The circumstance that the devisees
are also executors of the will, is not of it-

self sufficient to charge the land with the
payment of legacies. Ibid.

i02. The testator devised as follows: I

devise to my son A. Q. the remainder of
my land in A., etc., "to him the said A.
during his life-time, and if he should die
before his wife, she is to have the use and
benetit of the said devised land for her
support as long as she remains his widow
and no longer ; and at her decease I de-
vise the same to his heirs, to be divided
between them as the law directs when any
die intestate. I have devised the last men-
tioned tract to my son A. subject to the
following encumbrances, to wit : That he
the said A. is to pay to my daughter M.
one hundred and fifty pounds, in the fol-

lowing manner, etc.; and he the said A. is

to pay to my daughter R., in case she gets
married, thirty-seven pounds ten shillings."'

By this devise, the whole estate in the
devised premises, to wit, the estate for life

and the remainders, is charged with the
legacies ; and the devisee for life having
died without paying them, and his estate
being exhausted, the amount due on the
legacies must be raised out of the land, by
sale. Quick v. Quick. Sax. 4.

103. AVhere there are specific and re-
siduary devises, the legacies will not be
charged upon the lands specifically de-

;

vised. Leigh v. Savidge, 1 McCart.' 124.

See Descent. ? 4.

104. An admission in the answer of a
devisee cannot charge lands to the preju-
dice of encumbrancers. Hayes v. Whitall,

2 Beas. 241, 242.

105. A testator, after numerous general
and specific legacies, gives as follows :

—

* * * " I give and bequeath all the re-

mainder of my property, both real and
personal, of whatsoever kind and descrip-
tion, to be equally divided among my four
cousins, J., R., G."' and W." Held, that the
lands were not chargeable in aid of the
personal estate, with the pavment of the
legacies. Olden v. Wiite, 1 Hal. Ch. 629,
reversing 3 Gr. Ch. 343, Hornbloiver, C. J.,

Carpenter, J., and Porter and Spencer,
Judges, dissenting.

106. Where the real and personal estate
of the testator have been blended in one
common fnnd, and the personalty is in-
sufficient to pay his debts, and the words
" not herein otherwise disposed of," are
added to the residuary clause, legacies will
be charged upon tbe real estate. Dey v.

Dey, 4 C. E. Gr. 137.

107. In determining whether a legacy is

chargeable upon the real estate, the court
will consider the circumstances of the
testator, and tbe nature and amount of his
property. Ibid.

108. A testator, having first directed his
debts to be paid, gave a money legacy to
each of his two daughters. * * * "jjis

will then proceeded as follows :
" I give

and bequeath to my son C, the entire res-
idue of my estate, both real and personal,
not otherwise disposed of, to him, his heirs
and assigns." Held, that the pecuniary
legacies were a charge on the testator's
real estate. Convine v. Conoine, 9 C. E. Gr.
579, affirming 8 C. E. Gr. 368.

109. If legacies are given generally, and
the residue of the real and personafestate
is afterwards given in one mass, the lega-
cies are a charge on the residuary real as
well as personal estate. Ibid.

110. Where real estate is devised to the
same person who is directed to pay a
legacy, the legacy will be an equitable
charge upon the real estate, unless a con-
trary intention is expressed in the will,

or can be fairly implied from its provisios.
Schanck v. Arrowsmith, 1 Stock. 314.

111. When legacies are directed to be
paid out of the estate of the testator, the
real estate is charged therewith. Cox v.

Corkendall, 2 Beas. 138.

112. So. when the lands are devised to
the executors, who are directed to pay
the legacies. Ibid.

113. When the only expression in a will

•which tends to manifest an intention that
the real estate should either be charged
with or sold for the payment of legacies,
is the following clause occurring immedi-
ately after the appointment of the execu-
tors, viz. "investing them with all power
necessary to execute that ample trust,"

such expression, standing alone, is not suf-

ficient to charge legacies upon real estate.

Leigh v. Savidge, 1 McCart. 124.

114. The testator, after giving a legacy
of 81500 to his wife, in lieu of dower, and
making no other gift or devise of real

estate, orders and directs all his estate,

real and personal, to be sold, and after sat-

isfying and discharging all charges and
lawful claims upon the same, the net bal-

ance to be disposed of, <kc. This makes
the legacy a charge upon the whole estate.

Snyder v.^Warba.'ise, 3 Stock. 463.

115. Where a sum of money is charged
on land in which the testator had onlv a
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reversion, it does not take effect until the

devisee is entitled to the possession. Hayes
V. WhitalU 2 Beas. 241.

11(3. That the personal estate is not
sufllcient to pny the legacies will not of

itseU'mako the land chargeable Masaaker
V. Massaker, 2 Beas. 204. Sec Evidenck, I

103.

117. In looking for the intention, it is an
important consideration, that the per-

sonal estate was inconsiderable in amount,
and not sufficient to pay debts. Snyder v.

Warhasse, 3 Stock. 463.

118. A gift of all the residue of the
testator's estate not before disposed of,

contained in a will which only directs the
payment of debts and bequeaths pecuniary
legacies with other provisions, makes these

legacies a charge upon the real estate,

when it appears that the testator, at his

deatli or the time of making his will, had
not sufficient personal property to dis-

charge these legacies. Corwine v. Corwine,

8 C. E. Gr. 368 ; 9 C. E. Gr. 579.

119. Proof of the fact, that at the time
of making the will testator's personal estate

was entirely inadequate to satisfy the lega-

cies bequeathed, that the legacies equalled
the combined value of the personal and
real estate not otherwise disposed of, and
that unless the real estate can be applied
to the payment of the legacies the testator

would l)e intestate as to the bulk of his

estate, although creating a strong impres-
sion that the testator intended to charge
the legacies upon the real estate, yet, stand-

ing alone, are not sufficient, as against
heirs, to subject the land to the payment
of the legacies. Leigh v. Savidge, 1 McCart.
124.

120. If land devised charged with the
payment of a legacy, be sold by virtue of
a judgment at law obtained against the
devisee for the amount of the legacy, the
sheriff''s deed conveys only the title of the
devisee at the entry of the judgment sub-
ject to encumbrances created by the
devisee between the death of the testator

and such entry; and the purchaser under
such judgment may have no protection
from the lien of the legacy. Lloyd v.

Conover, 1 Dutch. 47. See Hayes v. Whitall,

2 Beas. 241, 244.

See Devise, F^ 42, 43, 172-176, 178-185,
Dower, U 24, 77-79. Lifm, U 241 , 247-250,
252, 253, Supra, U 73, 74, 88.

IX. Rights of Legatees.

(a) Description of the legatee.

121. In a bequest to "T. B. and R. his

wife, and their children," Held, that the

words "his wife," are to be taken as words
of description of the person intended to
take, and not that she must necessarily be
the wife of T. B., and take only in that
capacity. Btdlock v. Zilley, Sa.x. 489.

122. A condition in a bequest to a son of
the testator that it should be void if within
a stated time he should marry the daughter
of a person named, is not void for uncer-
tainty, because it ajjpears that there are
two persons of the name in the condition
—father and son— if it appears by evidence
that the son was unmarried, and had no
children, and that testator's son, with his

knowledge, was paying attentions to one
of the two daughters of the father of that
name. This is a latent ambiguity aris-

ing from extrinsic evidence, and may be
explained by such evidence. Graydon v.

Graydon, 8 C. E. Gr, 230, case reversed, 10
C. E. Gr. 501; Hand v. Hoffman, 3 Hal.
71, 73.

123. Parol evidence was admitted to

prove the identity of John Evans, son of
James, a nephew of testator, w'ith a lega-

tee described as " James Hooper Evans,
son of James, my nephew." Evans v.

Hooper, 2 Gr. Ch. 204.

124. In construing a declaration of trust

:

"I hereby cancel the above bond and give
it voluntarily to J. C. and her heii's," "ver-
bal declarations of the donor, made prior
to and contemporaneously with the gift

and relating to it, are competent evidence
as to whom she meant to designate by the
words 'her heirs.'" Eaton v. Cook, 10 C.

E. Gr. 55.

125. A. devised real estate to his widow
for life, and ordered it to be sold after her
death, and the proceeds to be equally divi-

ded among the children of his brothers
and sisters. A. had three brothers and one
sister. Two of his nephews and one of his

nieces had died before the making of the

will, leaving issue. Held, that such issue
were not entitled to anv share. Gieson v.

Howard, 3 Hal. Ch. 462."

126. In a gift of personal pi'operty, where
the substitutes of the primary legatee are
described by the word "representatives,"

those will take who, under the statute of
distributions, have the right to represent
the primary legatee as next of kin, and
not his executors or administrators. Bro-

kaw V. Hudson, 12 C. E. Gr. 135.

127. If such next of kin have left a will,

the legacy passed by that ; if not, the rights

of creditors, if he had any, take preced-
ence of those of his next of kin. Ibid.

128. A devise and bequest to a corpora-

tion, by name, organized and known by
such name in another state at the date of

the will, and incorporated thereunder be-

fore testator's death. Held, good. Voorhees'

V. Voorhees, 3 Hal. Ch. 511.

129. A bequest in a will was as follows :

" I give and bequeath unto the New York
Methodist Conference Society, for the
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support of old, worn-out preachers, the
'

sum of three thousand dollars." Held,

under the evidence, that "The New York
Annual Conference Ministers' Mutual As-
sistance Society" was the society intended

by the testatrix, and entitled to receive

the legacy. New York Con/. Society v.

Clarkson, 4 Hal. Ch. 541.

130. A testator provided that the share

of his estate given by his will to his son

C. should go to his executors in trust " for !

the benefit of such child or children as

my son C. now has or hereafter he may
|

have, said executors paying such poj'tion

as will be coming to the child or children

of C. equally to them as they arrive at the

age of twenty-one years respectively, and
until so paid giving them the benefit of

the income thereof." Held, that the bene-
fit of the income of the legacy must enure
to the children of C. now in being;
should they die before they are twenty-
one, or should other children be born, cor-

responding changes will be made in the
apportionment of the income. Morrison
V. Morrison, 1 McCart. 330.

131. Where a will is divided into para-
graphs, clearly defined in the usual way,
a gift to legatees specified in the fourth
paragraph Avill not be held to be by mis-
take for the legatees in another paragraph
from some probability that the testator

would more likely have given it to these

last legatees. Hayes v. Hayes, 6 C. E. Gr. 2G5.

132. E. E. bequeathed' to "The Bridge-
ton Trustees for Free Schools" $1,000, the
interest to be applied annually for ages as

far as may be practicable, for the tuition

of poor children, in the elements of Eng-
lish literature, without regard to denom-
ination or color. There was no such
body as " The Bridgeton Trustees for Free
Schools;" but there were in the town of

Bridgeton, trustees of public schools,

(usually called free schools,) as established

by the statute respecting public schools.

Held, to be a good bequest. McBride v.

Elmer, 2 Hal. Ch. 107.

133. A bequest to the trustees of the
Bethel Church in Newark is a good be-

quest to a church the corporate name of

which is " The Bethel Church in Newark."
Baldwin v. Baldwin, 3 Hal. Ch. 211.

134. Where money or personal property
is bequeathed to the heirs of A., or to the
heirs of the testator, if there be nothing
in the Avill showing that the testator used
the word in a difterent sense, the next of
kin are entitled to claim under the de-

scription as the persons appointed by law
to succeed to personal property. Scudder
V. Vanarsdale, 2 Beas. 109.

135. The word " children" will not in-

clude grandchildren, unless such inten-

tion is apparent from the will. Feit v. Feit,

6 C. E. Gr. 84; Brokaw v. Peterson, 2
McCart. 194, 198.

136. The word "heirs," when applied to

46

personalty, is often held to mean lega-
tees. Akers v. Akers, 8 C. E. Gr. 26, 31.

137. H., by will, gave six legacies to six

individuals, by their respective names;
and then gave $500 to the Presbyterian
church in the Clove, and the interest

paid to their minister annually, the prin-

cipal to remain good as long as there

is any church there ;" and then provided
as follows :

" If there should be any more
of my estate left after paying out the
legacies, I give and bequeath one-third

to my said daughter, and the other two-
thirds to be equally divided among all

those that I have given legacies to." Held,
that the said church was not entitled to a
share of the said residue. Coddington v.

Havens, 4 Hal. Ch. 590.

138. Per stirpes. H. C. had one son,

H., and four daughters, A. R., S. B., E. D.
and S. C, living, and another son, P., de-

ceased, leaving issue. Under a bequest to
" H. C. and the heirs of mv son, P. C, A.
R., S. B., E. D. and S. C," the children of

P. C. take per stirpes. Roome v. Counter, 1

Hal. 111.

139. Under a bequest, "to be equally

divided * * - between my children

and their legal heirs, that is to sav, to J.

S., D. B. S., W. S. and C. H., each a share,

and the children and heirs of A. L. T.

and of M. H., and of C. M. F.. each a
share," and a further clause " making
them equal with my other children," they
take per stirpes. Fisher v. Skillman, 3 C. E.

Gr. 229, 236.

140. Per capita. In this case the direc-

tion being that the fund shall be divided
: equally among all the heirs, the direc-

tion must prevail, and the legatees take

per capita . Scudder v. Vanarsdale, 2 Beas. 109.

141. Grandchildren will take as indi-
viduals, and not as a class, by force of

a direction to divide among them "share
and share alike." Post v. Herbert, 12 C. E.

Gr. 540.

142. Any words in a will which mani-
fest an intention to create or give a

legacy, are sutficient. IVisner v. Barnet, 4
Wash. C. C. 631. 637.

143. Where tliere is nothing in the will

indicating a contrary intention, it is con-

strued as speaking at the death of the
testator. McCoury \. Leek, 1 McCart. 70

;

Lanning v. Cole, 2 Hal. Ch. 102.

144. Properly, nothing is personalty
which was not so at the testator's death.

Winants v. Terhune, 2 McCart. 185. See
DEyiSE. U 129, 130.

145. Under the bequest, {supra, § 66), the

whole interest or estate in their respective

shares, and not a life estate merely, vested

in the children, notwithstanding there are

no words of perpetuity or inheritance ;

the intent being clear. Herbert v. Tuthill,

Sax. 141.

See Devise, ? 18, I, Distributiok, 11(a).
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(b) Estate or interest of legatee.

14G. It seems that when the chattels or

personal property are specifically be-

queathed for life, with remainder over on
the death of the legiitoc, the bequest is

absolute as to such of the property as

must be consuraed by use, and the re-

mainder over does not take effect as to

such goods. If, however, chattels or per-

sonal prciperty of any description be not
given specifically, but generally as goods
and chattels, or as a residue of personal

estate, they must be converted into money,
the interest only enjoyed by the tenant
for life, and the principal reserved for the

remainderman. Ackerman v. Vreeland, 1

McCart. 23.

147. Where the terms of a bequest of

personalty are such as would, in a devise

of real estate, creat,e an estate tail in the
devisee, it operates as an absolute gift of

the personalty, and a bequest over on the
failure of issue of the first taker is void.

Cleveland v. Havena, 2 Beas. 101 ; Armstrong
V. Kent, 1 Zab. 509, reversed, 2 Hal. Ch.
G37. See Downey v. Borden, 7 Vr. 460, 468.

148. Where the gift is to A. and his

issue, or to A. and tl)e heirs of his body,
nnd the limitation over is upon an in-
definite failure of issue, the estate vests

absolutely in the first taker. Ilyid.

149. But wliere the limitation over is

upon a definite, not an indefinite failure

of issue, the first legatee takes an estate

for life only, and the limitation over is

good. And it is immaterial in such case
whether the gift to the first taker be of the
subject itself, or only the use thereof. Ibid.

150. A bequest of personal property to

take efi'ect on the death of the first legatee
without issue, or on the failure of heirs
of his body, Avithout other restriction, is

too remote. Fairchild v. Crane, 2 Beas.
105.

151. But it is equally well settled that a
legacy of a chattel interest generally, or
for life, or for any number of lives in

being, and limitation over upon the fixilure

of issue confined to twenty-one years after

a life in being, is good. Ibid.

152. A bequest over, upon the death of
testator's sisters "leaving no children,"
imports leaving no children at the death
of the legatee. Ibid.

153. And, being also, (upon the death of
either of the sisters without issue) " to the
survivors," imports that the testator in-

tended the bequest to take effect upon a
definite failure of issue, and consequently,
the sisters only take the use of the fund
for life. Ibid.

154. Bv the New Jersey statute of March
12th. 18151, (P. L. 1851 ; § 4), the words
" dying without issue," and similar expres-
sions are made to denote a definite failure

of issue, so that the will of a person dying
since that act went into effect, thus limit-

ing personal property, will pass to the leg-

atee only a defeasible interest, which will

cease u|)()n his dying without leaving i.ssue

at his death. Condid v. King, 2 Beas. 375
;

Warts V. Page, 4 C. E. Gr. 365. See Dkvise,
gl2. /»/ra, U71.

155. Personal property could not be
limited over on so remote a contingency,
and consequently before that act, under
such a gift of a personal chattel, the lega-
tee took the absolute property. Ibid.;
Cleveland v. Havens, 2 Beas. 101.

156. A gift of a fund, Avith a limitation
over in the contingency of the legatee
dying without leaving lawful issue, enti-

tles the legatee to possession of the fund.
Hennion v. Jacobus, 12 C E. Gr. 28; Pen-
nington v. Rutherford, 11 C. E. Gr. 313.

157. The fact of a settlement by testa-

tor, to the use of a daughter, free from the
control of any husband she might have, is

no evidence that the testator intended that
she should have a life estate only. Guliclc

V. Gulick, 10 C. E. Gr. 325, 12 C. E. Gr. 498.

158. The gift of the produce of a fund,
without limit as to time, passes the fund
itself. Ibid.; Manning v. Craig, 3 Gr. Ch.
436 ; Mason v. Trustees of Tuckerton Church,
12 C. E. Gr. 47 ; Craft v. Snook, 2 Beas. 121.

159. Aliter, if it appears from the con-
text of the will that the interest only was
intended for the legatee. Parker v. Moore,
10 C. E. Gr. 228.

160. A gift of $50,000 to A., _" the interest

thereof to be paid to her during life," and
the principal to her children at her de-

cease, does not pass the corpus of the fund
to A. Ibid.

161. Where testator gives a son abso-
lutely the net income of a share of the resi-

due of his estate, but not the principal, (dis-

posing of the latter, in case the son die
without having received it, leaving issue,)

and making the payment of the princii)al

to the son entirely discretionary with the
executor, such share does not vest in the
son so as to be transmissible in case of
his decease, without having received it.

Garthivaite v. Lewis, 10 C. H Gr. 351.

162. A testator bequeathed to his son J.

K. " to hold and to have the issues, profits,

rents and interest arising from tbe said

bequeath, during his natural life, but not
to have and to hold itjn fee simple, to sell

and commit waste thereof, and at his de-

cease to descend to his legal heirs at law."
Held, that the legatee took an absolute
interest in the personal estate. Kay v.

Kay, 3 Gr. Ch. 495.

163. A bequest to A., B. and C. and their

heirs, with direction that the money be
invested, and the interest " be divided
equally between them forever," is a gift to

A., B. and C. as tenants in common, and
there is, therefore, no survivorship. The
fact that the gift is to them and their heirs,

would not limit their interest in the fund
to a life estate, unless there were a clear
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expression of intention that the gift should
be onlv a life estate. Maaon v. TruMccs of
Tuckerlon Church, 12 C. E. (Jr. 47.

IG-i. A be(incst by codicil to a legatee
named in the will. " in full " of all bequests
to such legiitee. Held, to be " in lieu " of
euch bequests. Ibid.

lOo. Where, after a gift by his will to A..

B. and C, absolutely, the testator by a
codicil, gives to A. a legacy in full of all

bequests to him, thereby revoking the be-

quest to A. of his share in the original gift,

such revocation, and the fact that that
share is not otherwise disposed of, will not
give to B. and C. the entire fund ; they
will each be entitled to one-third thereof.

Ibid.

16G. A gift to A. and her children of
" $1000, to be invested on bond and mort-
gage of real estate, and the interest to be
collected and paid over to them amuially,
and equally divided between them," is a
gift of the fund absolutely, and the legatees

take as tenants in common in equal shares,

the children each taking an equal share
with their mother. They are entitled to

be paid at once, notwithstanding the di-

rection to invest. Ibid. Supra, ^ 39.

167. A legacy to A. and his heirs, is an
absolute bequest to A. Wintcrmute v. Sny-
der, 2 Gr. Ch. 489.

168. A gift to a wife, by implication, of
such articles of household furniture as she
might think proper to keep, is an absolute
gift of the property. McCoury v. Leek, 1

McCart. 70.

169. I. W., by his will, gave and be-
queathed as follows :

" I give and bequeath
to my daughter, E. B., the sum of fourteen
hundred dollars, which sum I order my
executors to put out at interest, and take
land security for the same, and pay her
the yearly interest arising thereon during
her natural life ; and if she dies leaving no
lawful issue, I order the said sum of four-

teen hundred dollars to be divided between
my sons and daughters equally." He died
leaving seven children, besides the said

legatee. Held, that the gift over was valid.

As applied to personal estate, such limi-

tation over imports not an indefinite, but
a definite failure of issue. Woodward v.

Woodward. 1 C. E. Gr. 83. Supra, § 154.

170. By the terms of the gift E. B. took
the entire interest of the testator, defeasi-

ble on her leaving no issue at her death.
Ibid.

171. The interest of the residuary lega-

tees vested not in possession, but in right,
upon the testator's death, so as to be trans-

missible to their personal representatives.

Ibid.

172. The limitation over is to all the
sons and daughters of the testator, and the
interest of either of such legat(>os is not
defeated by his or her death before the
legatee for life, but is transmitted to his

personal representatives. Ibid.

173. Where there is a gift to children or
other legatees, the shares being given ab-
solutely in the iirst instance, followed by a
direction to settle the shares upon trusts
which do not exhaust the whole interest,

the legatees take their shares absolutely,
subject to the (pialifying trusts. Gulirk v.

Gulick, 10 (J. E. Gr. 324, 12 C. E. Gr. 498.
174. Where an absolute gift is made in

the first instance, followed by a limitation
over on the death of the first taker, the
absolute gift is not defeated, unless the gift

over takes effect. Ibid.

175. A testator directed as follows

:

" Should my daughters L. and M., or
either of them, die leaving no legal i.ssue,

the share or shares herein bequeathed to
her or them (if not paid over by my exe-
cutors, and if paid over, then such part
thereof as remains unexpended), I give
and bequeath unto my surviving children
and their heirs equally between them."
Held, that the bequest over after the death
of L. without issue was void, being incon-
sistent with the absolute right of expendi-
ture conferred upon the legatee. Annin
V. Vandoren, 1 McCart. 135.

176. The power of expenditure confer-
red by the bequest in this case, is in prin-
ciple, equivalent to an absolute i^ower of
disposition ; the unlimited power of ex-
penditure involves the idea of absolute
ownership. Ibid.

177. It seems clearly settled that a right
in the legatee or devisee to disjDose at
pleasure of the estate given or devised,
and not a mere power of specifying who
may take, amounts to an al)Solute"gift

—

and a devise over in such a case is inop-
erative. Ibid.

178. B. T. ordered " that all the rest of his
estate, real and personal, be sold by liis ex-
ecutors, and turned into money and distrib-

uted among his cliildren in the following
proportions, viz. : two shares to each of his
sons, and one share to each of his daugh-
ters ;" and provided " that none of the leg-

acies should lapse by the death of any of
his children, but that, in case of such death,
the share of the deceased child should go
to his or her issue in the proportions afore-
said ; and if such deceased child sliould

leave no issue, then his or her share should
go to and among his surviving children,
in the like proportions." Held,, that upon
the death of the testator his children took
vested interests in their respective shares,
although payment could not be made un-
til after the lands should be sold, which in
no wise affected the vesting of the estate.

Herbert v. TuihUl, Sax. 141.

179. Uiion his death, the vested right of
a legatee is transmitted to his personal
representatives. Shaver v. Shaver, Sax.
437 ; Fairly v. Kline, Pen. 754, 758. See
Descent,

f 7.

ISO. It is well settled, that chattels and
even money, may be so limited by will, as
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to take effect by wav of executory be-
quest. Hull V. Eddy, 2 Gr. 169. See Den.

V. Blackuell, 3 Gr. 386. affirmed May, 1840.

181. L R., by his last will and testament,

gave as follows : "I give and devise unto
S. W. tlie sum of $5000, to be paid unto

the said S. W. ; and if the said S. W. die

without an heir or heirs, the said sum of

$5000 is to go to L. C, the son of H. C."

Held, that the first legatee takes a present

vested interest in the fund, liable to be de-

vested upon the contingency of her dying
without issue. The limitation over, being

upon a definite failure of issue, is good bj-

way of executory bequest. Roice v. White,

1 C. E. Gr. 411.-

182. A testator after devising his home-
stead to X. and J., his two sons by a

former wife, and personal property to his

wife, provided as follows : "Item, it is my
will, that if my wife should decease, or

marry before my sons come to their place,

then the stock to remain at the discretion

of my executors, for the benefit of ray

youngest children, * * * * and if

any of my children by this, my present

wife, should die without lawful issue, then
such bequeathments to descend to the
survivors ; the boy's part to the boys, and
the girl's part to' the girls." Held, that

the word " bequeathments " must be lim-

ited to the pei-sonal bequests made to his

five children by his last wife, designated

as his voungest children. Den. Blackwell

V. Blackwell, 3 Gr. 386, affirmed, May, 1840.

183. An execution may be levied on the
the interest of A., in a gift to A. and his

wife for their lives, for their support and
that of their children. Bolles v. State Trust

Co., 12 C. E. Gr. 31)8.

184. A bequest of money does not in-

clude funds in a savings banl^; they ai'e

in the nature of an investment drawing
interest, and are not usually subject to the
immediate order of the owner. Beatty v.

Lalor, 2 McCart. 108. See Executors, §

244.

185. Under a bequest of money, it is a
well settled rule of construction, that bonds,
mortgages, promissory notes, or other
securities for the payment of money will

not pass, unless it appears V)y the will or
from the condition and circumstances of
the testator's estate that it was her inten-
tion to pass them. The term money must
be understood in its legal or popular sense,

to mean gold or silver, or the lawful cur-

rency of the country, or bank notes or
monev deposited in bank for safe keeping.
Ibid.

'

186. The terms "residue of my estate "

will not be restrained and qualified to

mean personal estate only, unless there
are circumstances calculated to show that
such was the testator's intention. Den.
Sinnickson v. Drew, 2 Gr. 68.

187. The twenty-fourth section of the
will of C. S. M. was, in part, as follows :

" My will is, and I do direct, that during
the minority of my daughter H., the in-

come of the estate which I have herein-
before bequeathed to her and to her use,

shall be paid to her mother, she remaining
my widow and unmarried, for the support,
maintenance and education of said daugh-
ter," «fec. Held, that under this clause
alone, upon fulfillment of the trust, no ac-
count can be demanded of the widow.
Macknet v. Macknet, 12 C. E. Gr. 594.

188. The ninth section of the will, how-
ever, provides " that all provisions made
for the benefit of my wife, are to be in lieu

and satisfaction of her right of dower, and
all other interest she may have in my es-

tate, her acceptance of such provision by
her to be determined by her relinquish-
ment of dower in three months after my
decease." She did not relinquish her
right of dower. Held, that the widows
right to receive the income under the
twenty-fourth section, was substantially a
gift to the mother, subject to a charge for

the support, maintenance and education
of the child, and her right to the surplus
is defeated bv the ninth section. Ibid.,

reversing, 11 C. E. Gr. 258.

189. Where there is a general bequest
for life, with remainder over, the whole
property must be sold and converted into

money by the executor, the proceeds in-

vested, and only the interest paid to the
legatee for life. The rule prevails, unless

there is an indication of an intention on
the part of the testator, that the legatee
for life should receive the property be-

queathed. Howard v. Howard, 1 C. E. Gr.

486 ; Rowe v. White, 1 C. E. Gr. 411. See
Executors, § 259, Actions, § 26.

190. The residuary clause concludes with
these words :

" but it is my will and desire

that the amount so bequeathed to my
daughters above named shall be so secured
to them that they only receive the benefit

on the portion so bequeathed to them, and
that their receipts be requisite to draw the

amount of interest due them on the amount
bequeathed to them, interest payable half

yearly ; at their decease the property so

bequeathed to go to their children or legal

heirs." Held, that the daughters were not
entitled to have the principal, but that

each daughter's share must be invested

during her life, and only the interest be
paid to her half yearly ; and that at her
death the principal should go to her heirs.

Akers v. Akers, 8 C. E. Gr. 26.

191. In the case of a specific bequest of

chattels for life, and a limitation over
by way of remainder, the legatee in re-

mainder is no longer entitled, to call upon
the tenant for life for security that

the chattels shall be forthcoming after his

decease. The recognized practice of the

court now is, to require an inventory to be
signed by the devisee for life, and to be
deposited with the master for the benefit
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of all parties. Roive v, WhiU', 1 C. E. Gr.
'

411. See A><hitrst v. Field, 11 C. E. (Jr. 1.

192. Under the eighth section of the

revised act concerning legacies, (Rev. p.

582), it is discretionary witli the executor,

whether he will re^iuire security lieforc

Eaying over to a legatee th(> amount of a
equest for life or years. Mdtter of Riiermn,

11 C. E. Gr. 43. '

193. Where the testator gives to a lega-

tee for life the ahsolute possession and
control of the fund, the executors may pay
it over without requiring security. Ibid.

194. It is within the power of a court of

equity to protect the interests of legatees

in remainder, during the life of tlie tenant
for life ; and the power will be exercised,

not only in behalf of the legatee, but also

of his assignee, or of any other person
legally entitled to the fund upon the deter-

mination of the estate for life. Tappan v.

Ricamio, 1 C. E. Gr. 89.

195. Where the income, interest, or prof-

its of trust funds are given to one person
for life, and the principal be(iueathed over,

and the funds were invested in stock or

shares consisting in part of an accumu-
lated surplus or undivided earnings, such
addition is part of the capital. This, as

well as' the par value of the shares, must
be kept intact for the lienefit of the remain-
der-man ; but the earnings on such cap-
ital, as well as on the par s'alue of the

shares, belong to the life tenant. Van Do-
rpii v. Olden, 4 C. E. Gr. 17*"..

196. When an extra dividend is declared
out of such earnings or profits, it belongs
to the life tenant, unless part of it was
earnings carried to account of accumu-
lated profits or surplus earnings at the

death of the testator, or at the time of the
investment if made since his death ; in

which case so much must be considered
as part of the capital. Ibid. ; Ashurst v.

Field, 11 C. E. Gr. 1.

197. Where a fund is given to A. for life,

with remainder to B., the former is bound
to pay the annual taxes, although the

will directed the executor to set aside, out
of other moneys of the remainder-man, a

fund to pav such taxes. Holcombe v.

Holcombe, 12 C. E-. Gr. 473.

See Attachment, § 54, Devise, H 68, 111,

147, Husband and Wife, '^/. 70. Supra, U
39, 127, 158.

(cj Assignment.

198. An assignment of ii legacy passes
the whole right of the assignor. Luse,

v. Parke, 2 C. E. Gr. 415; King v. Berry, 2

Gr. Ch. 44.

199. A legacy expectant is assignable

in equitv', and such assignment for valu-

able consideration, and without fraud, will

be enforced. Bacon v. Bonham, 12 C. E.
Gr. 209.

200. 'riic intei'est of remainder-men,
defeasible upon the death of the legatee

for life, is assignal)le. Woodward v. Wood-
ward, 1 C. E. Gr. 83.

201. An assignment of a share to an ex-

ecutor, after his accejjtance of an order
of the legatee to pay the amount thereof
to a thinl person, is subject to the prior

vested right of such third person. Herbert
v. Tuthiil, Sax. 141.

See Supra, § 194, Tn/ra, ^ 222.

(d) When interest allowed.

202. Interest upon a specific legacy of
money, is to be computed from the ex-

piration of one year after the testa-

tor's death, unless otherwise directed by
the will, although the fund liable therefor,

may not have come to the executor's hands
within the first year after testator's de-

cease. Hoagland v. Schenck, 1 Harr. 370.

See Dower, § 84.

203. The rule that a general legacy in

favor of a child will draw interest from tes-

tator's death, when given for his mainte-
nance, does not apply to a legacy to adults

;

nor whei'e the maintenance of the child is

otherwise provided for, either by the will

or in any other mode. Halsted v. Meeker,

3 C. E. Gr. 136 ; Hennion v. Jacobus, 12 C.

E. Gr. 28. See Willets v. Abbott, 3 Stock.

396.

204. A legacy payable at a future daj-,

with no directions as to interest, bears in-

terest only from the day of payment. But
a legacy to a minor child of testator, or

to one toward whom the testator stands in

loco parentis, if no provision be made in

the will for the support of such minor,
bears interest from the death of the testa-

tor. Brinkerhoff v. Marselis, 4 Zab. 680;
Church at Aquackanonk v. Ackerman, Sax.

40 ; Cox V. Corkendall, 2 Beas. 138 ; Fowler

V. Colt, 7 C. E. Gr. 44.

205. Where a testator bequeaths an an-

nuity of four hundred and twenty dollars

to his widow for her life and at her death
distributes the exact principal—seven thou-

sand dollars—among certain legatees, to

be paid immediately after her decease, two
thousand five hundred dollars of which is

to be paid to the infant granddaughters,

with directions that if his wife should die

before they are of age, it should not be
paid over to them until they are of age,

such legacies will carry interest from the

death of the widow. Ibid.

206. In the case of a legacy to a daughter

"to be paid to her on her reaching the age

of sixteen years ; if, however, she die be-

fore that age, this legacy to become part

of my residuary estate." Held, that the

interest on the legacy should be paid to



726 LEGACY AND BEQUEST, IX.

Rights of Legatees.

the child for her maintenance. Kearney v.

Kearneij, 2 C. E. Gr. 59, 504.

207. A legacy in the codicil of the same
will to another daughter, of " live hundred
dollars per annum, during her natural life,

to be paid to her quarterly in advance by
my executor, commencing with her at-

taining her fifteenth year," does not au-

thorise the payment of interest to the
child. Ibid.

208. Where the testator has expressly
provided maintenance up to a certain pe-
riod, leaving an interval between that pe-

riod and the time of the payment of the leg-

acy, interest, by way of maintenance will

be allowed upon the legacy during such in-

terval. Jordan v. Clark, 1 C. E. Gr. 243.

209. Where the devisee of land charged
with the payment of legacies, has furnish-

ed the legatees with support, though not
in strict conformity with the requirements
of the will, and such suj)port was furnished
and accepted as a substitute for a pro-

vision of the will, and was in fact more
advantageous to the legatees than the
interest on the legacies would have been,
the period, during which such support was
furnished, will be deducted from the time
during which interest is allowed on the
legacy. Ibid.

210. The allowance of interest on a
legacy does not depend upon whether the
fund out of which it is to be paid, is pro-
ductive or not. Church at Aquackanonk,
V. Ackerman, Sax. 40.

211. Interest from the death of the tes-

tator was refused, where such was his ap-
parent intention, and the legatee had lived

with the other members of the family
without expense, and the bill therefor was
filed more than thirty years after testator's

death. Cox v. Corkendall, 2 Beas. 138.

212. The interest upon a legacy invested
is not to be charged in the account of the
executor with the legatee, but in the gen-
eral account as part of the general assets.
Mathis V. Mathis, 3 Harr. 59.

213. Where the jnaster had allowed in-

terest at the rate of 7 per cent, for the
years 1860-66, (the lawful interest then
being only 6 per cent.), because the divi-

dends on the stock in which this money
was invested had in those years equalled
or exceeded 7 per cent., and the ex-
ecutors excepted, the chancellor sus-

tained the exception, on the ground that
under the order of reference the charge
should have been for no more than lawful
interest. Fowler v. Colt, 10 C. E. Gr. 202,
12 C. E. Gr. 492.

214. The executors also excepted to the
manner of stating the amount in making
yearly rests in the computation of inter-

est. This exception was overruled by the
chancellor. Ibid.

See Dower, ^ 84, Evidence, § 104, Exec-
utors, U 374, 381. Supra, U 48, 161.

(e) Payment and satisfaction.

215. The lapse of twenty years without
payment or allowance of principal or in-

terest on a legacy will raise a jiresumption
of payment, but such presum])tion may be
overcome by evidence. Hays v. Whitall, 2
Beas. 241.

216. Where a specific legacy was given
to M. wife of B., and also one-half of the
residue, and there was a direction that the
testator's account against B. should " come
out of his wife's share." Held, that it should
be deducted from her specific legacy, be-
cause there mij,'ht be no surplus. Belkr-
jeau V. Kotts, 1 South. 360.

217. A husband's debt due more than
eight years when the will was made,
cannot be set oft' against a legacy to the
wife. Black v. Whitall, 1 Stock. 572, 579,
590.

218. Query. Whether it may be set off
if contracted after the date of the will.

Ibid.

219. Query. Whether in an action to
recover her personal legacy, brought by
the wife after her husband's death, the
husband's debt, contracted for articles

of the testator bought of the executor,
may be set off. Westcott v. Somers, 4 Hal.
99, 100.

]
220. It was discretionary with exec-

utors to place the share of a daughter in a
trustee's hands, free from her husband's

1 control. A. married a daughter, who died,

!
leaving a child, and afterwards A. received

' $1000 on account of his wife's share, giving
the executors his bond and mortgage there-
for. Then A. married another daughter,
and was also appointed guardian of his

child. On foreclosure, the shares of A.'s

I wife and child may not be set oft' against
the mortgage. Hendrickson v. Anderson, 2

' Hal. Ch. 594.

221. Under a direction that the debts
due from certain sons be taken from their

shares, and a limitation to the sons and
;

their wives for life, with remainder to their

children in fee, the entire interest of the
' son's shares (the remainder as well as the
: life estate), is subject to the payment of

I
the debts due from such sons. Youmans v.

Youmans, 11 C. E. Gr. 149.

222. Where a legatee has assigned a legacy
for a valuable consideration, it is no defense
to an action against the executors to recover
the legacy, that they have paid it in good
faith to a second assignee of the legatee,

without notice of the previous assignment.
No interest, legal or equitable, passes by
the second assignment. But where, in

point of fact, such payment was by note ot

one of the executors, given to the second
assignee with full knowledge of the rights

of the first assignee, the note was without
consideration and void ; and if paid at

all, was paid in fraud of the rights of the

first assignee, and constitutes no defense
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to his claim for the legacy. Liise v. Park,
2C. E. Ur.415.

223. An unpaid note given \*\- one ex-
ecutor to a legatee on account of his share
of the residue, cannot be set up by another
executor as pavment. WiUon v. Fiaher, 1

Hal. Ch. 498. Sec Exiccutous, H 327, 328.

224. Where a legacy is given generally,
subject to a limitation over upon a subse-
quent event, such contingency will not
prevent the legatee from receiving his

legacy, at the end of a year from the
testator's death. Condict v. King, 2 Beas.
375, 383.

22.'). A gift of a legacy to a debtor,
whether the debt arose before or after

making the will, does not release the
debt, in the absence of any expression
showing that the testator intended the gift

should have that effect, but may be ap-
plied in pavTuent of the legacy. Brokaw
V. Hudson, 12 C. E. Gr. 135.

226. Where an executor holds the notes
of his testator's legatee, although thej' can
not be set off against the interest due such
legatee, yet a court of equity would allow
them to be used in payment of the interest

during his life. Voorliees v. Voorhees, 3 C.

E. Gr. 223.

227. At the testator's death, J. F. W. was
largely his debtor, and was insolvent. Bj'

the will he was made residuary legatee of
one-fourth of the estate. He died after the
testator, and his children claim his resid-

uary share. Held, the executors might
deduct his debts due the testator. Snyder
V. Warhasse, 3 Stock. 463.

228. Where the shares of testator's sons
were ordered to be paid at their majority,
and were paid partly in bonds and stocks,

and afterwards large cash and scrip divi-

dends declared thereon were claimed by
the sons. Held, that the payments to the
sons on attaining majority, were in full of
their shares of testator's estate, except
their interest in the reserved fund. Ash-
hurst V. Field, 11 C. E. Gr. 1.

230. The testator further directed a re-

serve fund to be held by the executors for

securing the shares of the daughters and
their children. Held, that the bonds and
stock so paid to the sons on account of
their shares of the reserved fund, with all

interest and dividends, must be ac-

counted for. Ibid.

231. The sons' interest in the reserved
fund should be held to be security for the
daughters' interest in any waste from de-

livering over the 820,000 of bonds. Ibid.

232. The executors having regarded such
stock as a proper investment of the estate,

should have made an appropriation of

it to the shares of the daughters and
the reserved fund, immediately after the
settlement of their account ; and that
appropriation must now be made, rate-

ablj' to the daughters' shares and the
reserved fund. Ibid.

233. When specific chattels, or a speci-
fied sum of money, are given f(jr life, or
absolutely, sulyect to a limitation upon
the happening of a certain cdntingency,
the chattels must be delivered or the
money paid to the legatee; at his death,
or upon the contingency, they will go to

the legatee in remainder, Jones v. Slites,

4 C. E. Gr. 324.

234. But where the bequest is of the res-

idue of the estate absolutely, but limited
over upon the ha|)pening of a certain con-
tingency, then it is to be converted into
money, invested in the name of the exec-
utor, and only the interest paid to the
legatee. Ibid.

235. Such conversion must l)e made un-
less the property and the pai'ties are
abroad. Parker v. Moore, 10 C. E. Gr. 228.

236. The well settled rule in equity is,

that where it appears that there is danger
of the principal being wasted or lost, the
court will protect the interest of the lega-

tee in remainder, by compelling the legatee
for life to give security for the safe return
of the principal. Howard v. Howard, 1 C.
E. Gr. 486; Howe v. White, 1 C. E. Gr. 411.

237. Untler like circumstances, the ex-
ecutor himself will be required to give
security for the safety of the fund. Ibid.

237a. Under Rev. p. 582, g 8, it is dis-
cretionary with an executor whether he
will require security before paying a be-
quest for life or years, flatter of Ryerson,
11 C. E. Gr. 43.

238. Where a limitation over had been
declared void. Held, that the executors
were justified in paying over the money
without security, and they would have
been justified in so doing even if the
limitation over had been declared valid.

Annin v. Vandoren, 1 McCart. 135 ; Drum-
mond v. Drummond, 11 C. E. Gr. 234, 239.

239. When legacies authorized to be
paid in land are directed to be held by the
executors for an infant child until he attain

a certain age, a conve3'ance to one of the
executors, in trust for the infixnt, according
to the provisions of the will, will be held
a proper setting aside of such lands and
conveyance for the benefit of such child.

Stevens v. Stevens, 8 C. E. Gr. 296.

240. A direction to pay the income of
each child for its support, (until it is enti-

tled to its share), will not, after the death
of the child, be held to direct such pay-
ment to be continued until the others ar-

rive at the age specified for receiving their

shares. The direction being to pay for its

support is terminated by its death. Ibid.

241. The devisee for life dying insol-

vent before payment of the legacies, the
legatees omitting to claim the same of his

administrator within the time limited by
rule of the orphans court, and a decree of
the court barring creditors who had not
presented their demands pursuant to the
statute, do not affect the claim of the lega-
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tees to have the legacies raised out of the
lands charged. Quick v. Quick, Sax. 4.

242. Under a bequest as follows, to wit:
" I give and bequeath to my son, D. K. and
his lieirs, the suin of $300, if he or they
shall appear or claim the same within
three years from the time of my decease."

Held, ihat a demand by ]). K.,' by his at-

torney duly authorized by a special power
executed for that purpose, was sufficient

to entitle him to the legacy; it was not
necessary for him to appear in person.

Keeler v. Keeler, 3 C. E. Gr. 267.

243. A direction to ])ay the share of a

life tenant, after her death, "to her chil-

dren or the legally constituted guardian of

said children, or to any of such as shall at

that time be minors," is a direction that

payment may be made to her children, or

their legally constituted guardian, or the
legally constituted guardian of any of such
as shall be minors. Stephens v. Milnor, 9

C. E. Gr. 358.

244. A gift of a fund to the New Jersey
State Lunatic Asylum, the interest to be
appropriated annually under the super-
intendence and direction of Dr. B., the
superintendent of the institution, and his

successorsin office forever, for the purchase
of books and papers for the benefit of the
inmates, was directed to be paid to the
treasurer of the institution. Mason v.

Trustees of Tuckerton Church, 12 C. E. Gr.

47.

245. The will directed the executor to

pay the legacy in one year after testator's

death. The executor paid the legacy out
of his own funds. Held, that he may re-im-
burse himself out of the estate. Snyder v.

Warhasse, 3 Stock. 463.

246. Where land not otherwise disposed
of by the will, is charged with legacies, and
the heir furnishes the money for the lega-
cies, he will be entitled to the land. Clay-

ton V. Somers, 12 C. E. Gr. 230.

247. Land charged with the payment of
legacies and interest thereon, when the
testator clearly intended that the charge
should be a continuing and subsisting
security for the payment thereof, cannot
be relieved from such charge bj' the devi-
see paying to the executors the full

amount of the legacies. Grade v. Van
Valen, IOC. E. Gr.y5.
248. The lien of a legacy charged on

land cannot be devested, except by an
actual payment or release, or by a decree
in a suit in which each legatee, or his per-
sonal representative, is a party. Ibid.

241). Nor can an executor release the
land l)y simply charging the legacy to
himself, and obtaining a final settleinent
of the orjohans court in which he prayed
allowance for such legacv. Terhune v.

Colton, 2 Stock. 21, 1 Beas. 312.
250. Nor by a marriage settlement in

which such executor was trustee. Ibid.
251. It was apparent that the money

had never been received to pay the
legacy, that it existed in no other way
than as a debt due to the legatee secured
upon the lands of the executor, and while
that debt and security had been assigned
to the trustee, with power to change the
security, it never was in fact changed.
Held, that in such a case, the executor
and trustee cannot interpose that trust
deed as a defence against a claim of the
legacy as a lien upon the land. Ibid.

252. If a receipt given by a legatee in

no way influenced the conduct of com-
plainants, or o))erated to their prejudice
as mortgagees, it is not conchisive against
the party signing it. She will beat liberty

to prove before the master the arrears
actually due and unpaid to her. The
giving of a note by the devisee or his
grantee for the arrears due, and taking a
receipt therefor, did not of necessity ope-
rate .as a discharge of the encumbrance on
the land. Bird v. Davis, 1 McCart. 467

;

Schanck v. Arroivsmith, 1 Stock. 314.

253. Where a legacy is made an express
charge upon the land, if the personal
estate in the hands of the executor is suf-

ficient to pay the legacy, and the executor
squanders the estate, the legatee cannot
resort to the land. The land is debtor for

the legacy only, and not for the miscon-
duct of the executor. Sims v. Sims, 2
Stock. 158.

See Apprentice, ? 12, Assignment for
Benefit of Creditors, |§ 18, 56, Bail-
ment, § 2, Contracts, | 244, Covenant, §

91, Debtor and Creditor, |^ 64^67, De-
vise, |§ 109. 110, 184, VIII, DoAVER, ? 79,

Equity, § 1090, Evidence, § 207. Exec-
utors, U 2, 75, 401, Husband and Wife, §

72, Infants, ^ 108. Supra, U 47, 51, 77,

168.

X. Residuary Bequest.

254. Residuary clauses are usually in-

troduced to prevent intestacy as to any
part of the estate, and are construed ac-

cordingly. They generally follow specific

devises, and conclude the will. But when
the whole of a large estate, excepting two
or three peciuiiary legacies, is embraced
in the residuary clause, and no where else,

it is fair to infer that something more was
meant than a bare i)revention of intestacv.

Van Winkle v. Van Houien, 2 Gr. Ch. 172.

255. Such instances are not frequent,

and when they occur may justly be con-

sidered as affording some evidence of the
mind of the testator. Ibid.

256. A bequest to a daughter of the in-

terest on a bond and mortgage, and the
dividends on certain specified shares of
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stock for life, witli a direction tliat if ne-
cessary for her tsupport the stock may be
sold and the proceeils of such sale and the
principal of such bond jjaid to her, leaves

a contingent residue in such moneys and
stock, which will ])ass under a general re-

siduary clause. Clark v. Richards, <> C. E.
Gr. 3Cl.

257. The general rule is, that the resid-

uary legatee is entitled as well to a residue
caused by a lapsed legacy, ns to what re-

mains after payment of debts and legacies.

The only exception to the rule is where the

words used show an intention, on the ])art

of the testator, to exclude the lapsed leg-

acy from the operation of the residuary
clause. IHndall v. Tindall, 9 C. E. CJr. 512,

reversing 8 C. E. Gr. 244.

258. Where, after a legacy to his wife,

and certain general legacies, the testatfir

gives " whatever of my property shall re-

main after ])ayment of the above," to his

residuary legatees, and the legacy to the
wife lapses by her death in testator's life-

time, such legacy falls into the residue.

and does not go to the next of kin. Ibid.

259. The right to prize money vests in

the captor from the time of the capture,
and not from the condemnation. Hence,
prize money for prizes not condemned for

six years after the captor's death, was ad-
judged to pass to his legatee, under the re-

siduary clause :
" all the residue of funds

now iield by me, and all i^roperty to

which I may become entitled." Matter of
Sivartwoid, 10 C. E. Gr. 3G9.

260. A part of the residue limited over
in case of a son's death without issue, does
not fall into the residue, but is undisposed
of. Though the rule is that a general
residuary bequest carries lapsed and void
legacies, it is one of the exceptions that it

does not include any part of the residue
Itself, which fails. Garthwaite v. Leivis, 10
C. E. Gr. 351.

261. Where the testator ordered his ex-

ecutors to pay a certain amount to his

son's children, if any should be living at

the son's death, they were ordered to in-

vest the money, and to pay to the residu-

ary legatees the interest, during the son's

life. Woodivard v. Dumter, 12 C'. E. Gr. 84.

262. If such ajDpears to have been the
intention of the testator, the court will

order the residuum to be paid over to the
residuaiy legatees, before the particular
legacies are paid ; but this will not be done
at the expense of the executor, or at the
hazard of his safety. Vanderpool v. Daven-
port, 2 Gr. Ch. 120.

263. A residuary clause :
" all the rest

and residue of my estate, real and person-
al and mixed, wherever it may be situated
or found, that I may die possessed of, not
herein before enumerated, provided for,

given, (tec, I do hereby give," <fec. Held,
to embrace everything he had a right to

dispose of, not specifically devised or be-

queathed. Whitehead v. Gibbons, 2 Stnck.
230.

2G3a. Directions in a will that if one of
the sons of testator marry a certain person
therein named, he should take no i>art of
testator's estate, tmt that the executors
should dispose of testator's estate as if

that son had died in testator's life intestate
and without issue, takes effect as a residu-
ary bequest upon the marriage of that
son to the person named, after testator's

death. Graydon y. Grai/don. 8 C. E. Gr.
229, case reversed, 10 C. E. Gr. 561.

See Devise, ^ 135, 11(e), Executors. ?§

247, 272, 272a, 357. Supra, U 50, 68, 109,
156.

XI. P.'VRTici'LAK Bequests.

264. On a bill filed to settle the (tonstruc-

tion of a. will containing the following
residuary clause, viz :

" All the residue
and remainder of my moneys not above
disposed of, that is of moneys which I

have at the time of my decease, I direct to
be equally divided among my children and
grandchildren living at the time of my
decease ;" " whatever personal property is

not herein before disposed of I direct to

be sold by my executors, and the moneys
thei'con arising to be divided equally be-

tween my son and my two daughters."
Held, that by these two clauses a clear
distinction is made between moneys and
personal property. The residue of the
one is given to all the children and grand-
children equally ; what remains of the
other not disposed of is to be equally
divided between the children. Beatty v.

Lalor, 2 McCart. 108.

265. Where a testator gave to his wife
absolutely a i^rovision in real and per-
sonal estate, and also an annuity of
$400 during life, * * * and then
gave to each of his two children $500, to be
paid out of the first moneys in the hands of
the executors, after paying debts, funeral
expenses, and providing for the bequest
to his wife, and then directed the residue
of personal estate remaining in the hands
of the executors at his wife's decease, and
all the real estate then remaining unsold,
to be equally divided between his two
children ; and the personal estate being
more than sufficient to pay the debts, ex-
penses, legacies, and to provide for the an-
nuity. Held, that the children were not
entitled to the surplus of the personal
estate until after the death of the wife.

Brearley y. Brearley, 1 Stock, 21.

266. The testator directed that his residu-

ary real and personal estate should be held
upon specified trusts, and that the income
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thereof should be paid in certain shares,
" after defraying the expenses incident to

said estates, tlie taxes, repairs, assess-

ments, and insurance thereof.' Httld,

that a.ssessnients for municipal improve-
ments, and not merely taxes, were intend-

ed, and that they must be paid out of the

income. Stepheivs v. Milnor, 9 C. E. Gr.

358.
267. Grading and flagging the side-

walks, and gradinu and paving the streets

in front of the premises, and fencing the

lots (though the property constitutes the

residuary real estate), are included in a

direction to pay the " expenses incident to

the estate " out of the income, and must
be .so paid. Ibid.

268. Xew roofing, new plumbing, and
whatever is reasonably necessary to keep
up the houses, Is included under the head
of repairs, and must be paid out of the
income. Ibid.

269. Where the part of a residue which
remained undisposed of, together with the
accumulated interest, was bequeathed to

the children of H. L. at her death, the tei'm

"accumulated interest" did not mean
tlie interest accrued and unpaid, but such
interest only as, at the death uf H. L., not
having grown due and become payable to

her, remained undisposed of. Lippincott

V. Ridgway, 3 Stock. 527. .S'. C. 2 Hal. Ch.
122.

270. A " good and sufficient sup-
port," to the wife of testators son, must
be construed to mean such support as

is proper for a mother and head of a

family, having the fortune and station

held by her husband and his children.
Jacobus V. Jacobus. 5 C. E. Gr. 49.

271. The word " estate " may mean real

or personal estate, or it may be descriptive
of the locality or quantity of land only, or
of the quantity of time or interest therein,
or of both ; and when it is descriptive of the
subject, or property devised, it will be con-
sidered as descriptive also, of the interest
in the subject, unle.ss manifestly used in a
diflerent sense. Den. v. Snitcher, 2 Gr. 53

;

Den. v. Drew, 2 Gr. 68. See Dower, ^? 61,

67.

272. A testator gave a legacy to his son,
A., payable at his death, and to each of
his daughters, E. and C, to be paid to
them upon attaining twenty-one, with a
condition that if any of them .should die
before attaining twenty-one, without law-
ful i.ssue, such legacy should lapse. He
then gave another daughter, B., an addi-
tional legacy, and all the residue to A., E.
and C, equally, with a proviso that if

either of his daughters should die before
twenty-one, without lawful issue, such
share to lapse and be divided among the
survivors as aforesaid. After the death of
the testator, C, one of his daughters, died
under the age of twenty-one, and without
lawful issue her surviving. Held, (1) that B.

is not entitled to an equal share of the
residue with A., E. and C. (2; That she is

not entitled to an equal share with A. and
E., of the legacy of C., which by her death
fell into the residue. (3) That she is not
entitled to an equal share with A. and E.,

of C.'s share of the residue, which by her
decease fell into the estate. Hillyer v.

Dunn, 2 Gr. Ch. 390.

273. Where lands are directed to be sold
and the proceeds divided among the heirs
in a manner different from that in which
the lands would have descended, their in-

terests are vested. Berrien v. Berrien, 3
Gr. Ch. 37. See Devise, IV.

274. Where a testator gave all his prop-
erty to his wife, " to be disposed of in such
manner as she may think proper for the
benefit of the family," with instructions as

to the education of the children, and pro-
vision for those who should not be educa-
ted, " but in every respect I wish them
made as near equal as possible." Held,
that the wife took the propertj' in trust

for herself and children, to be used for

their mutual benefit, •' in such manner as

she might think proper," except in the
particulars specified, preserving the chil-

drens' equality as to the property ; that

she had no right to dispose of it by will,

and that it belonged to the children
equally. Ward v. Peloubet, 2 Stock. 304.

275. A direction to pay over the net in-

come " in three and one-eighth parts, to

wit : one-third to C. H., one-third to S. B.,

and one-third and one-eighth to M. D.
Held, that M. D. takes one-eighth of the
estate, and not one-eighth of a share more
than the other legatees ; the remainder to

be equallv divided lietween the three. Tuttlis

V. Howell] 2 C. E. Gr. 176, 540.

See Supra, U 182-188.

XII. Recovery.

276. The claim to a legacy is essentially

an equitable and not a legal claim, and
the character of the right is not altered by
making it cognizable in the common law
courts. King v. Berry, 2 Gr. Ch. 44.

277. That courts of law and equity have
concurrent jurisdiction. See Fairly v.

Kline, Pen. 754, 7t;4, Courts, I 38, Justices
Court, '0, 37, 95.

278. The orphans court cannot decree
a sale of real estate for the payment of
legacies. Skillman v. Van Pelt, Sax. 511.

279. Where a petition is filed in the or-

phans court against an executor for a de-

cree against him to pay a legacy, a debtor
of the executor is not a proper party to
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the proceeding, the court having no juris-

diction over sucli debtor. Hunt v. May-
berry, 5 Dutch. 403.

280. The only proper defendants are
those against whom the decree of distribu-

tion has been made. Ibid.

281. Wbore executors are directed to pay
money into the estate, and are personally
bound so to do, antl out of such fund to pay
a legacy to a co-executor, but fail to pay the
money into the estate, such co-executor
may luring suit in a court of equity in his

individual right, against the executors in-

dividually, to compel the jjayment of the
legacy. Evans v. Evans, 8 C. E. Gr. 71.

282. Before a legatee can sue an exec-
utor for a legacy, a I'efunding bond must
be tiled, although his accuuuls aie settled,

and a sufficiencv of assets appears. Coivell

v. Oxford, 1 Hal. 432 ; Woodward v. Wood-
ward, 4 Hal. 115. 118.

283. Query. The want of a refunding
bond is cured bv pleading over. Woodruff"
v. Woodruff, 1 South. 375,^379. See Abate-
ment, g-4i.

284. It is not necessary to tender to ex-
ecutors a refunding bond before filing a
bill in chancery for a legacy. Vandyne v.

Vanness, 1 Hal. Ch. 493. See Executors, §

59.

285. The debts, for the discharge of
which the legatee is bound to return the
legacy under the condition of the bond,
are debts due by the decedent in his life-

time, and not the claims of the executor,
for commissions and expenses in the set-

tlement of the estate. Lloyd v. Rowe,
Spen. 680.

286. Therefore a balance found due the
executor, on settleiuent before the orphans
court, including commissions, is not within
the condition of the bond. Ibid.

287. If, however, the executor has ex-
hausted all the personal estate in the pay-
ment of debts, his own expenses and com-
missions, and a legacy in full, and debts
be afterwards discovered, the executor will

be entitled to call upon the legatee to re-

fund, so far as may be necessary, for the
pavment of such newly discovered debts.

Ibid.

288. The general averment " that the
executor had not and hath not other a.ssets

to pay," is sufficient ; and it is not neces-
.sary to aver, that there were no other
legacies to abate. Ibid.

289. The executor must aver and prove
notice of debts, and a request to the leg-

atee to refund so much of the legacy as

may be necessary to pay them. Ibid.

290. Query. But such request being
specially averred, whether notice is not
necessarily implied. Ibid.

291. Upon a bill filed to recover only the
interest of a legacy a decree cannot be
made for the payment of the principal
which has fallen due since the filing of the
bill. Jordan v. Clark, 1 C. E. Gr. 243.

292. Upon a plea of want of assets, the
costs and expenses of auditing and stating
the executor's accounts a.s well as the costs
of suit generally, will be awarded against
the defendant de bonis propriis if he has
been at fault in not paying the legacy, or
anv part or it. Meeker v. Arrowsmith, 1
Harr. 227.

293. Whether at fault or not, is a question
for the court, upon the facts of the case,

as reporteil by tlie auditors ; and the court
are not concluded by the auditors' opinion
on that point. Ibid.

294. If the executor voluntarily pay a leg-

acy, witbout taking a refimding bond, and
afterwards the estate be found to be insol-

vent, and the legatee sues for a debt due
him from testator, the executor may set
off what he has paid upon the legacy be-

yond the proportion which ought to have
been paid. Harris v. White, 2 South. 422.

285. Where the executors plead want of
assets, the plaintift' should not reply, but
apply to the court for the appointment of
auditors. [Rev. p. 581, | 3]. Bellerjeau v.

Kotts, 1 South. 395.

296. Where auditors have been ap-
pointed, they cannot disregard a credit
allowed the executors by the orphans
court in a settlement of tbeir accounts.
Gill V. Drummond, 1 South. 295.

297. But not where such settlement is

made after the appointment of auditors,

and without notice to the legatee. Brown
V. Martin, Coxe 207.

298. The auditors may'allow the execu-
tors for disbursements made after such
settlement. Meeker v. Vanderveer, 3 Gr.

392.

299. At the request of the legatee, the
auditor's report, if erroneous, may be set

aside, and other auditors appointed. Gill

V. Drummond, 1 South. 295.

300. Auditors cannot be appointed on a
citation by an executor to his co-execu-
tor to account. Ludlow v. Ludlow, 1 South.
189. See Vanpelt v. Veghte, 2 Gr. 207.

See Actions, g 77, Costs, i 19, Equity,
111(c)(9), U 783, 991, 1090, Executors, U
327, 328, 347, Husband and Wife, ? 29.

LIBEL AND SLANDER.

1. Charging a single woman with being
with child of a bastard, is sufficient to sus-

tain an action for slanderous words. Smith,

V. Minor, Coxe 16.

2. An action will lie for saying to an-

other, that he had committed perjury on
a trial in a court of another state. Haight
V. Morris, 2 Hal. 291, case reversed Id. 302.
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3. To say to a witness when testifying on
a trial, " that is a lie and I can prove it," is

not actionable. Badgley v. Hedges, Pen.
i>33.

Z(i. To say to a witness, while giving
his testimony, in a court for the trial of

small causes, " I believe you swear false,"

" it is false what you sav," is actionable.

Cole V. Grant, 3 Harr. 327.

4. So also, to say "it is false," " that is

false," " I believe it is false." Ibid.

5. These words "J. O. has stole my
marl," "you are a thief, you have stolen

my marl." Held, not actionable, because
miirl, being part of the realty, was not
the subject of larceny. Ogden v. Biley, 2

Gr. 186
6. Query. Whether the same words

would be actionable since Rev. p. 253, |

145.

7. The words " I know enough he has
done to send him to the penitentiary," are
actionable per se, and an action may be
maintained without proof of special dam-
age. Johnson v. Shields, 1 Dutch. 116.

8. So, for the words, " he has sold the
property of the company, and pocketed
the money," spoken of a man in his oflB.-

cial capacity. Ibid.

9. Tlie words " he has broken open my
letters in the post office," spoken of the
plaintiti', with the averments of his being
postmaster of, &c., meaning that the i:)lain-

tiff had been guilty of, &c., do not in their

usual and common acceptation, import
that the plaintitF unlawfully, and in vio-

lation of his official duty, broke open the
defendant's letters, and are not actionable.

McCuen ads. Ludlani, 2 Harr. 12.

10. Slanderous words must charge a
party with an offence not only indictable,

but of moral turpitude. Jbid.

11. The mere opening of letters,
whether from curiosity or wantoimess,
does not involve the idea, of moral turpi-

tude, or render a man infamous, in the
sense which the law imputes to those
terms, when it is settling the doctrine of
slander, at the common law. Ibid.

12. An inuendo cannot extend the
sense of words spoken, beyond their natu-
ral meaning, unless something is put upon
the record, to which the words spoken
may be referred, and, by which, they may
be e.xplained in the inuendo. Ibid.

13. In relation to private persons, no
words are actionable, however penal the
act charged may be, unless they impute
to him an act that is malum in se and
not merely malum prohibitum. Ibid.

14. Nor is every act which is malum in
se such a crime, that a false charge thereof
will sustain an action for slander. Ibid.

15. The rule is, that the words must
either have produced a temporal loss to

the plaintiff in special damage sustained :

or they must convey a charge of some act
criminal in itself, indictable as such, and

subjecting the party to an infamous pun-
ishment, or some offence involving moral
turpitude. Ibid.

16. It is libellous to charge that, under
the influence of a bribe, a member of a
political party, at a nominating conven-
tion of such party, offered a resolution that
no nomination of a candidate for a par-
ticular ofHce should be made. Hand v.

Winton, 9 Vr. 122.

17. The old rule, that words are to be
taken in mitiori sensu, has been explo-
ded, and the more rational one adopted,
that words are to be taken in their plain

and obvious meaning, in which the rest of
the world naturally understand them.
Ogden v. Riley, 2 Gr. 186; Smith v. Minor,
Coxe 16, 23.

18. By circulating rumors or reports, or
by putting his conununications, spoken or
written, in the shape of hearsays, a man
may slander or libel another as effectually

as by making distinct assertions of the
slanderous matters, and asserting them as
truths of his own knowledge. Schenck v.

Schenck, Spen. 208.

19. A sealed letter, addressed and deliv-

ered to the wife, containing a libel upon
her husband, is a publication within the
meaning of the law. Ibid..

20. Payment to the printer or pub-
lisher of a newspaper for the insertion of

libellous matter, is evidence to go to the

jury, of the defendant's authorship or

adoption of the libel. Ibid.

21. If, after action brought, a defendant
issues a new publication, mingling the

matter for which he has been sued with
new libellous matter, he cannot call upon
the court to analyze the publication and
separate what refers to the former libel,

from the new slanderous matters ; but the

whole may be read in evidence. Ibid.

22. The affidavit to arrest the defendant
for libel, if simply in case, will be sufficient

without an ac etiam, setting out that the
ground of action is a libel. Kinney v. Mu-
loch, 2 Harr. 334.

23. Under the statute of this state, tlie

pleader may aver that the words set forth

were used in any defamatory sense he may
see fit to attribute to them, it being left to

the jury to say wliether they were used in

such sense. Hand v. Winton, 9 Vr. 122.

24. In an action for slander an inuendo
cannot be used to enlarge or extend the

meaning of the words spoken ; it can only
explain them, by connecting them with
the inducement or colloquium previously

averred. Joralemmi v. Pomeroy, 2 Zab.

271.

25. The slander must appear substan-

tially by the colloquium or inducement and
the words alleged, and. unless it can be
collected from tliem, it cannot be created

by an allegation in the inuendo ; it must
appear by the natural meaning of the

words in the conversation and cireum-



LIBEL AND SLANDER.—LICENSE. 733

Libel and Slander,—License.

stances in which their use is alleged.

Ibid.

26. Where all the words constitiUinjj; the

slander were -set out in the first count,
nineteen additional counts on the same
words, each word being ahei^ed in a sepa-

rate count, were stricken out on nnjtion.

Hill V. Craig, 2 Or. 577.

27. The plaintiff must so state his com-
plaint, that supi)osin<( all the allet^ations

to be true, it will appear from the decla-

ration that he lias been charged With a

crime. Cole v. Grant, 8 Harr. 827, 330,

Elmer, J.

28. The defendant cannot, under the

general issue, give in evidence the truth

of tlie words spoken, because, being mat-
ter of iustification, it must be ])leaded in

bar. Sayre v. Sayre, 1 Dutch. 235, 240.

29. An action of slander commenced in

the common pleas was removed into the
supreme court by habeas corpus, where the
defendant pleaded not guilty and justili-

cation. Tlie cause was carried down to

the circuit but not tried, after which, on
notice given, he was allowed to withdraw
the plea of justification. Van Pelt v. Whit-

lock, 2 South. 810.

30. Many words not laid, and not neces-
sary to be laid in the declaration, may be
lawfully given in evidence in an action of
slander, to show the quo animo with
which the words laid were spoken, and
to evince the degree of malignity, on the
part of the defendant. Bartow v. Brands,
3 Gr. 248.

31. Slanderous words are not supported
by proof that a brother of the plaintiff

told him they were true. Badgley v.

Hedges, Pen. 233.

32. In prosecutions for libel, the court,
and not the jury, decides as to the admis-
sibility of evidence, and questions as to

variances. State v. Jay, 5 Vr. 368.

See Constitution, I 245, Corporation,

I 236, Damages, §§ 31-33, 43, Evidence, ^
582, 795, Justices Court, § 23, Limitation
OF Actions. g| 42, 102.

LICENSE.

1. A parol license may justify a trespass,

and may be irrevocable, but cannot con-
vey title, and therefore can be no defence
in eiectmen^t. Den. Richman v. Baldwin, 1

Zab. 395, 404.

2. In general, a license at law will create
no estate in the lands of the licensor, but
will justify or excuse any act done under
it. It is revocable, even when given for

a consideration, and after it has been exe-

cuted. But in such cases, where the revo-
cation would be a fraud, courts of equity
give a remedy, either by restraining the
revocation, or by construing the license as
an agreement to give the right, and coni-
]>elling specilic performance by deed, as of
a contract in part executed. Veghte v.

Raritan Water Power Co., 4 C. E. Gr. 142, ,S'.

C. 6 C. E. Gr. 463.

3. But a license to a person to do or to

erect something on his own land, by which
a right or easement of the licensor may
be afi'ected. if once executed cannot be
revoked. Ibid.

4. Where a person on his own land
makes permanent improvements, the en-
joyment of which depends upon a riglit

recognizable by the law, affecting the land
of another, and to which his con.sent is

necessary, and where such consent is ex-
pressly proved, or necessarily implied from
the circumstances, and the improvements
have been jnade in good faith upon it,

equity will not permit advantage to be
taken of the form, of the consent, al-

though not according to the strict mode of
the common law, or within the statute of
frauds; and to defeat such a purpose will,

upon proper bill filed, enjoin the licensor

from accomplishing his fraud, or w'hen he
asks relief it will be refused, or if granted,
will be allowed merely in the shape of
compensation, but protecting the right of
the licensee. Raritan Water Poxver Co. v.

Veghte, 6 C. E. Gr. 463, reversing 4 C. E. Gr.
142.

5. A license to enter upon land, not
coupled with an interest in the premises,
may be revoked at the will of the party
granting it. A right to come upon land of
another, and remain for an indefinite time,
can be granted only by deed ; and where
the license is by parol, it may be revoked
at any time, even if money be paid for it,

and expense incurred in erecting buildings
or other permanent improvements on the
premises. Hetfield v. Central R. R. Co., 5
Dutch. 571.

7. By way of justification of an entry
upon land, or of any other act touching
the realty, a parol license, which has been
executed, is as effective as a license in

writing. Freeman v. Headley, 3 Vr. 225, 4
Vr. 524.

8. The parol sale of the premises is clear-

ly void by the statute of frauds. The ques-
tion here is not as to the sale, but as to

tearing down the buildings ; a parol license

to tear them down would have justified the
act, if there had been no talk of a sale.

Ibid.

9. A mere permission to pass over dan-
gerous lands, or an acquiescence in such
passing for the benefit or convenience of
the licensee, creates no dutj^ on the party
giving such permission, except tq refrain

from acts wilfully injurious. Vaiiderbeck

V. Hendry, 5 Vr. 467.
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10. Where a company acting under its

charter, obtains by deed the consent of the
owner of lands to enter and construct its

road, with a covenant for further assurance
by formal conveyance, after entry, con-
struction of the road, payment and satisfac-

tion of the consideration, the owner cannot
by notice revoke his consent, because such
license is coupled with an interest. N.
J. Midland R. R. Co. v. Van Syckles, 8 Yr.
496.

11. Where a railroad company permits
a sub-contractor to use their lands for

storing the nitro-glycerine necessary for

their blasting operations, such permission
does not authorize him to store thereon
the nitro-glvcerine of others. Caffw N.
J. R. R. Co.] 6 Vr. 18.

12. If in laying a track over lands con-
demned' under their charter, a railroad

company would be entitled to protection
from an overflow of water, their licensees

are entitled to the same protection. L. V.

R. R. Co. X. Baker, 12 C. E. Gr. 166.

See Certiorari, § 25, Clams axd Oys-
ters, I 6, Condition', § 38, Corporation's, |

198, Dedication, | 45, Dower, g 85. Ease-
ment. U 4, 54, 66, 90, Estoppel, U 47, 75,

Forcible Entry, § 30, Husband and
Wife, § 104, Landlord and Tenant, § 18.

LIMITATION OF ACTIONS.

I. Operation of the Statute.

(a) In general.

(b) In real actions.

(c) In personal actions.

(d) In trusts.

(e) In penal actions.

II. Exceptions and Disabilities.

(a) Absence from the state.

(b) Mutual accounts.

(
c ) New promise andpartialpayments.

(d) Infancy, coverture, &c,

III. Pleading and Evidence.

I. Operation of the Statute.

(a) In general.

1. The statute of limitations makes the
lapse of time a positive and legal bar in

all cases within its provisions. Thorpe v.

Corwin, Spen. 311 ; Sayres v. Scudder, Pen,
54 ; Neafie v. Ackerman, Pen. 562.

2. But in cases not within the statute,
time raises only a presumption, which
may be rebutted or overcome, by showing
intervening disabilities, or other cir-

cumstances inconsistent with the exist-

ence of the grant, payment or release so
presumed. Ibid.

3. Whether defendant has proved his
account within the statute, is a question
for the jury. Rittenhouse v. Seargent Pen.
956.

4. An act which merely limits the time
within which an action shall be brought,
will not apply to a suit pending when
such act goes into effect, although the suit
was commenced after the act was passed.
State, Vreeland v. Bergen. 5 Vr. 438. See
Certiorari, || 106, 107, 250.

5. It is a settled rule, under all the Brit-
ish statutes of limitation, that when the
statute has once begun to run, its course
will not be impeded or its operation sus-
pended by any subsequent disability. The
same rule has uniformly j^revailed in this

state, and applies to actions on specialties
and records, and in suits for the recovery
of real estate. Den. Clark v. Richards, 3
Gr. 347; Be Kay v. Barrah. 2 Gr. 288;
Pinckney v. Burrage, 2 Vr. 21, 26; Thorpe
V. Corwin. Spen. 311, 314; Wright v. Scott,

4 Wash. C. C. 16, 24; Ben. Roberts v. Moore,
3 Wall. Jr. 292 ; Conover v. Wright, 2 Hal.
Ch. 613, 615.

6. The statute of limitations does not, in

its terms, apply to courts of equity ; l)ut

they have always felt themselves bound by
its principles, and, except in matters of
strict trust, and matters purely equitable,
have acted in conformity with them. Wan-
maker V. Van Buskirk. Sax. 685; Conover v.

Conover, Sax. 403 ; Marsh v. Oliver, 1 Mc-
Cart. 259, 262: Obert v Obert, 1 Beas. 423;
Ruckman v. Becker, 8 C. E. Gr. 283 . Bird
V. Inslee, 8 C. E. Gr. 363.

6a. Within what time a constructive
fraud will be barred, depends on the
circumstances, and these are examinable.
Obert V. Obert, 2 Stock. 98, 106.

8. The statute of limitations is a bar in

equity, to an accoimt between partners.
Cowart V. Perrine, 3 C. E. Gr. 454. See Ar-
BITR.\TI0N, II 8, 9.

9. Although a party has been restrained,

by chancery, if he afterwards sues at law,

the statute will be a good defence ; but the
court of chancery, in such case, may re-

strain the defendant from pleading the
statute. Be Kay v. Barrah, 2 Gr. 288;
Boughty v. Doughty, 2 Stock. 347. See

j

Judgment, I 52.

I
10. A statement on the transcript of the

justice, that the counsel of the defendant
"relied on the statute of limitations, as a

' bar to the demand of the plaintiffs, and
that no evidence of a promise or acknowl-

I

edgment had been proved to have been
' made by the plaintiffs within six years,"

!
is insufficient to show that there was no
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evidence of a promise or acknowiodgment
or to prove error in the court below, in

refusing the defendant tlie benefit of tlie

statute. Dancer v. Craven, 5 Hal. 255.

11. Where an executor pays money to

a legatee, and six years after the pay-
n)ent, upon a settlement in tlie orphans
court, discovers that he has paid the lega-

tee more than he was entitled to, and
brings an action to recover the money
overpaid, the action is barred by the stat-

ute. Ely V. Norton, 1 Hal. 187.

12. Rev. p. 597, § 19, providing that i/

judgment be arrested or reversed for error,

plaintiff mny bring a new action witliin a

year thereafter, does not apply to judg-
ments of non-suit. Ivins v. Schooley, 3
Harr. 209, 271.

13. In the case of a promissory note,

payable on demand, the time when the
statute of limitations begins to run, should
be computed from the making of tlie

note, and not from tlie time when tlie

holder shall make an actual demand of

payment. Larason v. Lambert, 7 Hal. 247.

14. The statute of limitations begins to

run, and is to be computed only from tlie

time of payment, and not from the date
of the bond. Richman v. Richman, 5 Hal.
114

15. In case, for damage caused by the
erection of a nuisance, the damage is the
cause of action, and the statute begins to

run from the time of the injury, and not
from that of doing the act which occasioned
tlie injuiy, which gave no cause of action
until damage ensued. Del. and Rar. Canal
Co. v. Wright, 1 Zab. 4G9.

16. Unless the nuisance has been so
long continued as to raise a presumption
of a grant. Del. and Rar. Canal Co. v.

Lee, 2 Zab. 243.

17. An executor is not bound to plead
the statute of limitations. Piirsel v. Fursel,

1 McCart. 514. Lnfra, ?d 80-85.

18. The running of the statute was sus-

pended during the Revolution. Montgo-
mery v. Bruere, 1 South. 2(30, 266.

19. An action commenced, but not pros-

ecuted to judgment, is no bar to the ope-
ration of the statute of limitations. Ivins

V. Schooley, 3 Harr. 269.

See Certiorari, ^^^ 93, 106, 107, 250,

E.\SEMENT, U 22, 23, Equity, ^ 1254a, Ex-
ecutors, U 86, 162, Insolvency, | 78, Judg-
ment, U 50-52.

(b) In real actions.

20. The statute of limitation will run
against the board of proprietors in

New Jersey, and twenty years' adverse
possession of lands will bar their right of
entry or recovery. Cornelius v. Giberson, 1

Dutch. 1.

21. The statute of limitations of James
does not apply to New Jersey, and an

ejectment may therefore be brought after
twenty years' adverse possession. Den.
Bickhani v. PisHo.nt, Coxe 220.

22. The statute of limitations applies to
actions of dower. Berrien v. Conover, 1
Harr. 107; Conover v. Wright, 2 Hal. Ch.
613, reversing, Id. 482.

23. Lands held in severalty twenty years
without disturbance, under a colorable
partition, will amount to evidence of title,

vnider the statute of limitations. Den.
Watson V. Kelty, 1 Harr. 517.

24. But not a parol partition, and a sev-
eral possession thereunder for five or six
years. Den. Woodhull v. Longstreet, 3 Harr.
405; Lloyd v. Conover, 1 Dutch. 47. See
Ejectment, |§ 29, 30.

25. The second section of the act of
1787, for the limitation of suits resi")ecting

title to lands [Rev. p. 597, § 16), does not
begin to run against a reversioner or re-

mainderman until the estate for life is

terminated. Pinckney v. Burrage, 2 Vr.
21. See Annuity, ^ 4.

26. A mortgage is presumed to be sat-

isfied, if no claim has been made and no
interest paid upon it within twenty years
after it becomes due, and no circumstances
are shown to explain the delay and rebut
the presumption. Barned v. Barned, 6 C.
E. Gr. 245 ; Wanmaker v. Van Biiskirk, Sax.

685; Evans v. Huffman, 1 Hal. Ch. 354.

27. Payment will not be presumed, be-
cause, at law, the statute of limitations has
barred a suit on the bond. Ibid. ; Morris
v. Condit, 2 Hal. 114.

28. The situation of the parties may be
shov.'n in order to rebut the presumption.
Ibid. ; Montgomery v. Bruere, 1 South. 260,

266.

29. If a mortgagee has possession un-
der his mortgage, by himself or tenant, for

more than twenty years, the equity of re-

demption of the mortgagor is barred by
the statute.. Bates v. Conroiv, 3 Stpck. 137.

30. By analogy to the statute relating to

title to other real property, the courts of
this state have adopted twenty years as

the term for acquiring an easement by
enjoyment. The adverse enjoyment for

the whole of the time must have been
continuous, and to the full extent. Car-
lisle V. Cooper, 4 C E. Gr. 256.

31. The defendant at the time he re-

ceived a conveyance from the tenant in

tail (the ancestor of the plaintifl"), had a
regular survey under a warrant for the
same land, returned by the surveyor gen-
eral to the council of the j^roprietors, and
by them accepted and ordered to be re-

corded, under which he entered into pos-

session in 1753, and continued therein
until 1826. The tenant in tail died in

1775, leaving a son, the father of the plain-

tiff, who died in 1776. This suit was
brought in 1815. Held, to be barred by
the sixty years' possession under {Rev.

p. 598, ? 23), and by the thirty years'
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under (Rev. p. 598, § 24). TJen. Gardner v.

Sharp, 4 Wash. C. C. 609.

32. That this act was construed to be
retrospective. See Wright v. Scott, 4

Wash. C. C. 16, 23.

33. The thirty years is not computed
from the time when possession was taken,

but from the time when tlie right accrued.

Den. West v. Pine, 4 Wash. C. C. 691, 697.

34. The act of 1799 as to twenty years,

<loes not repeal tlie act of 1787 as to

thirty years. Ibid.

See Action, | 58, Adverse Possession,

Amendments, I 39, Conveyance, U 134-

142, 314, Easement, U 41, 99, II(?>)(3), III

(c)(i). Ejectment, II(a)(S), B 75. 91, Estop-
pel, U 64-66, 82, 85, 92, 94.

fc) In personal actions.

35. If part of the items of the plaintiff's

demand are of more than six years stand-

ing, and there is no evidence of a new
promise, they are barred by the statute of

limitations. Belles v. Belles, 7 Hal. 339;
Cook V. Smith, 1 Yr. 387, 394.

36. In an action on a promissory note
Avhere there are two pleas, non-assumpsit
and non-assumpsit infra sex annos, the
plaintiff may be non-suited, if he fails to

show a promise within six years, though
he proves the execution of the note by the
defendant. Larason v. Lambert, 7 Hal.
247.

37. The statute applies to a set-oflf. Xo-
lin V. Blaekivell, 2 Vr. 170. But see Smith
V. Ruecastle, 2 Hal. 357. [Rev. p. 596, | 12].

38. Where the widow and heirs of a de-

ceased obligor set up as a defence to a
foreclosure an account for board furnished
the obligee under an agreement that it

should be credited on the bond. Held,
that the statute of limitations is no bar to

such a defence, although more than six

years had elapsed after most of the account
had accrued. King v. King, 1 Stock. 44.

39. It applies to an action for use and
occupation. Conover v. Conover, Sax. 403.

4U. Applications for assessments on a
sheriff's bond, are limited to six years.

State V. Hardenburgh , Pen. 355.

41. Query. Whether an action for a leg-
acy is barred bj^ the statute. King v. Berry,

2 Gr. Ch. 44. See Wisner v. Barnet, 4 Wash.
C. C. 631.

42. Query. Wliether in slander, words
spoken fourteen years ago can l)e proved in

connection with words spoken within two
years. Brand v. Longstreet, 1 South. 325.

See Bonds, U 67. 131-133, Constable, ^

34, Constitution, I 56, Contr.\cts, ? 286,

Executors, ^l 86, 162, 390, Frauds and
Perjuries, ^ 43, Legacy, ^ 215, Husband
AND Wife, § 72.

(d) In trusts.

43. The statute of limitations is a good
plea in equity as well as at law. But the
doctrine of equity is, that a direct trust,
as between trustee and cestui que trust, is

not reached bv the statute. Morse v. Oliver,

1 :\IcCart. 259^

44. An executrix and her husband are
trustees within tlie exception. Shibla v.

Ely, 2 Hal. Ch. 181.

45. And, a municipal corporation,
claiming to be the successors of certain
freeholders to whom a tract of land had
been conveyed as a cemetery. Att'y Geti.

V. Newark, 2 Hal. Ch. 201.

46. B. A. executed a power of attorney
to .J. W., and thereby placed her whole
property at the disposal of the attorney,
with full power to collect her choses in
action, and to make sale of her goods and
chattels, and out of the principal as well
as the interest of the proceeds to maintain
and support her, with a special provision
that J. W. should account whenever re-

quired. Held, that this is a direct trust, to

which a plea of the statute of limita-
tions is not applicable. Miller v. Chetwood,
1 Gr. Ch. 209.

47. A trust e malificio, and therefore

constructive, is barred by the statute of
limitations. Barnes v. Taylor, 12 C. E. Gr.

259.

48. The statute of limitations is a good
plea to a bill for an account of trust funds,

where the trust is not direct or express,

but arises merely by implication. Mc-
Clane v. Shepherd, 6 C. E. Gr. 76.

49. A court of equity acts in analogy to

the law, in applying the statute of limita-

tions. " As long as there is a continuing
and subsisting trust acknowledged or acted
on by the parties, the statute does not ap-
ply ; but if the trustee denies the right of
his cestui que trust, and the possession of
the property becomes adverse, lapse of

time from that period may constitute a bar
in equity." What lapse of time will con-
stitute a bar must depend, in a measure,
upon the nature of the trust, the relative

situation of the parties to the subject mat-
ter of the trust, and other attending cir-

cumstances. Dean v. Dean, 1 Stock. 425.

50. Whatever trusts are the ground of
an action at law, are within the statute.

Wisner v. Barnet, 4 Wash. C. C. 631.

See Infants, ? 103. Supra, § 6.

(e) In penal actions.

51. By the twenty-first section of the

act for the limitation of actions, a qui

tam'AQiion for marrying a minor, is limited

to one year next after tlie offence was
committed. Bosucll v. Robinson, 4 Vr. 273.

52. Although the suit must be brought
by the party whose consent to the marri-



LIMITATION OF ACTIONS, I, II. i37

Operation of the Statute.—Exceptions and Disabilities.

age is necessary, and who may be aggriev-
ed by the ollence, yet lie is not regurded
as the party aggrieved under the limita-

tion of two years in the sixteenth section,

since the whole forfeiture is not given to

him. Ibid.

53. The qui tain clause in the sixteenth
section, applies to all forfeitures where a
part is limited to the state, and another
part to an individual who may prosecute
to effect, whether such person may simply
be a common informer or a certain person,
who may, in some sense, be particularly
aggrieved by the offence. Ibid.

II. Exceptions and Disabilities.

(a) Absence from the state.

54. A replication stating " that the de-
fendant before and at the time the cause of
action accrued to the plaintiflts, was out
of the state of Xew Jersey, to wit, in the
state of New York, and that the defendant
hath not been resident in the state of New
Jersey for the term of six years, nor for so
^reat a term as six years since the cause
of action accrued, and befoi'e the com-
mencement of the suit ;" is bad on demur-
rer. Paterson Bank v. Ludloiv, 6 Hal. 354.

55. The supplement to the statute of
limitations, passed 21st February, 1820,
(Rev. p. 595, | 8), describes two classes

of persons; first, those who are not resi-

dent in the state when the cause of action
accrues ; second, those who remove from
the state after the cause of action accrues
and before the time of limitation expires.
To entitle a plaintiff to avail himself
of the benefit of this supplement and
thereby to save his remedy from the limit-

ation and bar of the principal statute, he
must in his replication show the defendant
to belong to one or the other of these
classes ; he must aver the facts which
constitute the description of the one or
the other of them. Ibid.

56. A demand of more than six years
standing, of a non-resident creditor, against
a non-resident debtor, is barred bv the
statute of limitation. The act of "1820,

{Rev. p. 595, | 8), makes no allowance for

the absence of a creditor from this state,

whether he be a citizen or a foreigner.
Its true intent is to consider the absence
or non-residence of a debtor, an excuse
only in favor of creditors who reside here,
or whose right of action accrued in this

state. Beardsley v. Southmayd, 3 Gr. 171.

57. The supplement to the act for the
limitations of actions, passed 21st Febru-

47

ary, 1820, is constitutional, and provides
for cases where the defeiidaiit has removed
from this state, and the cause of action
accrued, prior to the passage of that sup-
plement. Smith V. Tucker, 2 Harr. 82.

58. The statute of liniitations may be
pleaded in bar to an action on a f)romih'sorv
note given in England, although the
plaintilf and defendant both resided there
when the note came to maturity, and not-
withstanding the action was commenced
within six years after the defendant came
into this state. Taberrer v. Brentnall, 3 Harr.
262 ; Hale v. Lawrence, 1 Zab. 714 ; Wood v
Leslie, 6 Vr. 472.

59. The non-residence of one of two
joint debtors, the other residing within
this state, does not fall within the provision
of the eighth secti(jn of the statute of lim-
itations, so as to take the debt out of the
operation of the statute. Bruce v. Flaaa, 1

Dutch. 219.

60. The eighth section of the limitation
act saves a set-off from the operation of
the fifth section, in a case where the plain-
tiff resided out of the state where the
cause of action accrued, until he com-
menced his action here, and the defend-
ant became a resident of this state within
six years after it accrued, and continued
to reside here until the action was com-
menced. Nolin V. Blackivell, 2 Vr. 170.

01. A plea of non-residence, at the time
of ti'ial, is no exception, under the statute
of limitations. Halsey v. Beach, Pen. 122.

62. Query. Whether the absence of a
mortgagor from the state for a portion of
twenty years, would defeat the presump-
tion of payment. Evans v. Huffman, 1

Hal. Ch. 354.

(bj Mutual accounts.

63. Where an account has been of long
standing, and the last item in it entered
more than six years, still if there had not
been an actual settlement, it is to be
considered a running account, and not
barred bv the statute. Franklin v. Camp,
Coxe 196"

64. An accovmt for fire-wood, hay, &c.,

the products of the farm, is not an ac-
count between merchants. Miller v. Col-

ivell, 2 South. 577.

65. The exception to the statute of limi-
tations, in regard to merchant's accounts,
has been extended, by an equitable con-
struction, so as to embrace accounts of
other persons, not merchants, between
whom thei'e have been mutual dealings
and credits, some of which are of more
than six years, and others less. But where
the transactions are remote, and there is

nothing in their own natiire, or the evi-

dence, to connect them, there can be no
propriety in extending the exception of
the statute so as to embrace them. Belles

V. Belles, 7 Hal. 339.
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66. When there is open running ac-

count for 'some years, although some of

tlie items may he of more than six years

standing, the* chiim is not barred by the

statute." Burnet v. Bnjan, 1 Hal. 377.

67. If on the trial of the cause, the de-

fendant gives in evidence stale demands
on his part, and insists upon their being

allowed by the jury, he shall not at the

same time" set up the statute of limitations

against similar demands on the part of the

plaintift", where the claims on both .sides

are matters of book account. But, if the

defendant makes no claim for any items

of account on his part, he is at liberty to

interpose the statute of limitations against

so much of the plaintift"s account, as is of

more than six years standing before suit

brought. The defendant does not waive
his plea of the statute of limitations, by

opposing his own account of more than

six years standing, to so much of the plain-

tiff'.s of the same character. Gulick ads.

Princeton Turnpike Co., 2 Gr. 545 ; Hibler v.

Johnston, 3 Harr. 266.

68. To constitute mutual accounts there

must be mutual dealings and reciprocal

demands witliin six years. It is not suffi-

cient that there are items on both sides of

the account; there must be items within
six years on both sides. Ibid.

69. If a plaintitl' files an account, run-

ning back for more than six years, he can-

not by giving the defendanl a credit not

claimed by him, take out of the operation

of the statute that part of the account
which is of more than six years standing.

Hibler \. Johnson, 3 Harr. 266.

70. Proof that there had been mutual
dealings between the parties, more than

six years ago, does not avoid the statute,

or make it necessary for the defendant to

prove a settlement or payment. Until

a new promise is established the statute

stands in tlie place of such proof, and pro-

tects the defendant. Ibid.

See Arbitration, ? 8.

(c) New promise and partial payments.

71. An action of tort cannot be revived
by a new promise. Brand v. Longstreet, 1

South. 325, 328.

72. On a demand of a debt the defendant
said that he had received the money, but
tliat the plaintifi'had received and retained
money belonging to him, this is a sufficient

acknowledgment to take the case out of

tlie statute. White v. Potter, Coxe 159.

73. An acknowledgment of a debt, though
accompanied by an allegation that it was
barred by the statute of limitations, is suffi-

cient to take it out of the statute. Cadmus
V. Dumon, Coxe 176.

74. The presumption of payment may
be rebutted by showing any kind of ac-

knowledgment by the obligor, or that he
was not in a situation to pay had he been
sued. Mease v. Stevens, Coxe 432.

75. " The account is an honest one, but
T have paid it," is not sufficient. Tichenor
V. Colfax, 1 South. 153.

76. An acknowiegment to take a case
out of the statute of limitations, must be
an acknowledgment of a subsisting debt;
in which case the acknowledgment will

be evidence of a promise to pay ; but if

anything be said at the time to repel the
presumption of a promise to pay. it is in-

sufficient. Belles V. Belles, 7 Hal. 339; Con-
over V. Conover, Sax. 403.

77. Acknowledgment of a debt on bond,
is no answer to a plea of the statute of
limitations. Marston v. Seahury, Pen. 702.

78. In assumpsit by hushand and wife
against the executors of the wife's father,

to recover compensation for services per-

formed by the daughter, the iiromises be-

ing laid to have been made by the father

to her while yet sole, the defendants
having pleaded the statute of limitations,

Held, that a promise by the father in his

lifetime, but after the marriage of the
daughter, did not support the i.ssue. The
subsequent promise to take the case out
of the statute must be conformable to,

and maintain the promise, as laid in the
declaration. Ridgivay v. English, 2 Zab.

409.

79. Where a new^ note was given in lieu

of an old one, against which the statute of
limitations liad nearly become a bar, and
the new note was, by consent of both par-

ties, so antedated as to extend the time
of payment about a year. Held, that the
statute was a good bar at the expiration of

six years from tlie time the new note be-

came due, according to its terms, although
six years had not elapsed from the time it

was given. Paid v. Smith, 3 Vr. 13.

80. Where a claim is barred by the stat-

ute of limitations, at the time of the testa-

tor's death, and the debt is to be satisfied

out of the real estate, both the executors

and the devisees have a right to avail

themselves of the statute in defence, and
no acknowledgment of the personal rep-
resentative will bind the lands in the

hands of the devisee. Stark v. Hunton, 2

Gr. Ch. 300. Supra, I 17.

81. But where a claim is not barred by
the statute at the testator's death, though
no proceedings are had against the heir or

devisee within six years from the time the

action accrued, the claim will not there-

fore be considered as barred by the statute,

but shall be paid out of the proceeds of

the land when sold for the payment of

debts. Ibid.

82. To make an acknowledgment of

an administrator, available to take out

of the statute a note, drawn by his

intestate, it should be shown tiiat he was

1
administrator at the time of the alleged



LIMITATION OF ACTIONS, II. ill. 739

Exceptions and Disiibilitios.—Pleading and Evidence.

acknowledgment. Larason v. Lambert, 7
Hal. L>47.

So. A .solce.vecutor (and of cour.-^o, if one,
all), has the power, by a new promise, to

remove the bar of the statute of limita-

tions. Shreve v. Joyce, 7 Vr. 44.

84. One of two or more executors can
l)ind an estate by a new pi'omise, and it does
not tliereby make the representatives per-
sonally liable. Ibid.

85. A promise to remove tlie bar of the
statute may be proved against executors
in the same way as in other cases, suf-

ficient care being taken that the de-
duction is i^roperly drawn from the facts.

Ibid.

86. By the sixth section, [Rev. p. 594,) an
action of debt on an obligation (for the
payment of money only,) must be com-
menced within sixteen years after the
cause of action shall have accrued on such
bond, and not after; but if any payment
shall have been made on tlie bond within
or after the sixteen years, then an action
within sixteen years after such payment
shall be good, but tlie plaintift'must prove
that the endorsements were on the insti-u-

ment at or recently after the time they
bear date, before such endorsements can
be read in evidence as proof of payments
and that they Avere made by or with the
consent of the obligor. Van Dike v. Van
Dike, 3 Gr. 289.

. .

87. On a plea of the statute of limitations,

to an action on a money bond, issue being
joined upon the replication, actio accrevit

infra se.vdecem annos—evidence of pay-
ments, is inadmissible for the purpose of
taking the case out of the statute. Van
Dyke v. Van Dyke, 2 Harr. 478.

88. Payment on a joint and several bond
by the surviving obligor, after the death
of his co-obligor will not take the case out
of the statute, as against the heirs of the
deceased obligor. Disborough v. Bidleman,
Spen. 275, 1 Zab. 677.

89. If one of three makers of a joint and
several promissory note die, the contract
of the surviving makers remains joint as
well as several, and payment of interest
within six years by one of the surviving
makers, will take the case out of the stat-

ute. Corlies v. Fleming, 1 Vr. 349.
90. Payment of interest on a note drawn

by a firm, by one of the members, after
the dissolution of the firm, but within six
years after the maturity of such note, will

renew it, as against the statute of limita-
tions. Merritt ads. Day, 9 Vr. 32.

91. Nor will the fact "that one of the firm
is a married woman, alter the eff'ect of
such renewal. Ibid.

92. A payment by one of two or more
joint and several promissors, is good as
against the representatives of the others,
on an action brought thereon within six
years after such payment. Bergen v. Da-
visson, Spen. 282.

93. The ])ayment of a sum of money on
an open book account, which has never
been presented or recognized in its entire-
ty, is not a fact from which alone a promise
to i)ay can be inferred, so as to take the
\yhole account out of the statute of lijuita-

tions. Vaughn v. Hankinson, 6 Vr. 79.

See Bills and Notes, ^? 103, 104, Bonds,
g 07, Executors, ^ 337.

(d) Infancy, covertui'e, &e.

94. The disability that saves from the
operation of the statute of limitations, is

of a personal character, and can only be
set up by the parties and those clainiing
under them. Den. Watso7i v. Kelty, 1 Harr.
517, 524; Thorpe v. Corivin, Spen. 311,
315.

95. The time during which the disability
continues is to be deducted, provided the
disability existed when the statute began
to run. Den. West v. Pi?ip, 4 Wash. C. C.
691, 694; Den. Moberts v. Moore, 3 Wall. Jr.
292. 295.

96. The death of a person against whom
a cause of action has accrued, does not bar
or suspend the operation of the statute of
limitations. And there is nothing in the
act concerning the estates of persons who
die insolvent, {Rev. Orphans Court, ^57),
which suspends the statute of limitations
for the period of six months from the
time of his death. Dekay v. Darrah, 2 Gr.
288.

97. The course of decisions both in Eng-
land and in this country, has established
the rule beyond doubt, that when the stat-
ute of limitations has commenced running,
it runs over all subsequent disabilities
and intermediate acts and events. And
there is no distinction between a disability
or impediment on the part of the plaintiff,
or where it arises from some change or
event that has happened to the debtor.
Nor is there any diflerence between a vol-
untary and involuntary disability. Ibid.

See Death, ^ 4, Estoppel, il 56, 70, 78,
Husband and Wife, I 88.

III. Pleading and Evidence.

98. Lapse of time is but a presumptive
bar to an action, and hence the fact which
the lapse of time conduces to prove, must
be pleaded, and not the mere lapse of time
itself. The lapse of time is not in itself, the
bar, and cannot be i)leaded as such, but
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the matter, which is presumed from, or, in

other words, proved by the lapse of time,

and which matter i.s the bar, must be set

up by the plea. Gulick v. Loder. 1 Gr.

68. '

99. The objection arising from lapse of

time is a mere matter of limitation, which
must be pleaded, although the objection

appear upon the record. Peer v. Cook-

eroiv, 2 Beas. 136.

100. It cannot be given in evidence un-
der the general issue. Brand v. Longstreet,

1 South. 325.

101. To an action of debt on bond, a plea

that the bond was not made within sixteen

years, is bad. It should be that the cause
of action did not accrue within sixteen

years. Pdchman v. Eichman, 8 Hal. 55.

102. The plaintiff declared for words
spoken ; the defendant pleaded that they
were not spoken within two years next
before the suing out of the capias. The
plaintiff replied that they w^ere. It was not
material to the plaintiff to show that the
writ was sued out in vacation ; if it had
been, he ought to liave so averred in his

replication, and if the defendant had put
that fact in issue by his rejoinder, then the
plaintiff could have proved by parol the
actual time of issuing the writ. Crosby v.

Stone, Pen. 988.

103. An allegation in a rejoinder that

the notes sued on were barred by the stat-

ute of Xew York, may be rejected as sur-
plusage, if it is averred that the}' are
within our statute. Wood v. Leslie, 6 Vr.
471.

104. So, an allegation of a new promise
!

to a former holder of the note, is in effect

an allegation that the defendants did not
promise the plaintiff, and bad, because
amounting to the general issue. Ibid.

105. In an action of debt on a money
bond, if the defendant pleads in bar that
the action was not commenced within six-

,

teen years after the cause of action ac-

crued, the plaintiff ought to reply specially,

showing a payment, and that the action
had been commenced within sixteen years
thereafter, so that the defendant may take
issue on the fact of payment, without
proof of which the plaintifi'cannot recover.
Van Dike v. Van Dike, 3 Gr. 289.

106. A plea of non assumpsit within eight,

instead of six years, is bad on general de-
j

murrer ; and on motion for that purpose,
j

must be stricken out with costs. Riggs v.

Quick, 1 Harr. 160.

107. "Where a bill was filed against an
attorney, and rules to plead taken but not

i

served, a motion to quash the proceedings '

as for a discontinuance was refused, be-

cause if allowed, the statute would have
barred the claim. State Rank at Elizabeth

v. Barber, 3 Hal. 309.

See Amexdmexts, §? 30, 39, Equity. |§

944, 971, 1000«, 1003, 1125, 1254a,V(/)(l).

LUNATICS.

I. Inquisition.

(a) Petition.

(6) Issuing conwiission.

(c) Trial.

(d) Traverse.

(e) Supersedeas.

II. Rights .\nd Liabilities.

I. Inquisition.

(a) Petition.

L The petition for a commission of lu-

nacy should be accompanied by affidavits,

evincing the lunacy of the party ; this may
be, by setting forth the unsound state of
the mind of the person against whom the
commission is prayed, and mentioning
such instances of incoherent conduct or
expression, as prove him unfit to con-
tinue the management of his own affairs.

Covenhoven's Case, Sax. 19.

2. An affidavit setting forth no particu-
lar act or expression of the alleged lunatic,

from which the court could form an opin-
ion of the propriety of granting the
commission, but stating expressly, that for

the space of six or seven 3'ears last past,

the deponent, by frequently observing the
behavior and actions of the alleged
lunatic, has considered him deprived of
reason and understanding, so as to be
incapable of the government of himself,

and incompetent to manage his own affairs,

is sufficient, after inquisition returned, to

sustain it as regularly issued. Ibid.

3. On an inquisition returned finding a
person lunatic and of unsoiind mind at

that time, and for five years last past, a
third person representing himself to be
the attorney in fact of the alleged lunatic,

under a letter of attorney executed within
that period, and stating that he had trans-

acted considerable business for the alleged

lunatic, and had advertised and sold part

of his real estate, the alleged lunatic

himself having executed and delivered

the deeds therefor; and that, by the find-

ing of the inquisition, he, (the attorney),

is endangered in the contracts entered into

by virtue of said letter of attorney—cannot
be heard upon petition by him praying
that the inquisition may be quashed, or a
new commission issued, or a traverse or-

dered ; he is not interested as a puix'haser

whose title might be affected by the inqui-

sition, neither is he liable as a vendor, the
lunatic himself having executed the deeds

;

he has no interest which entitles him to

be heard. Ibid.

4. But the court will not for this reason,
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nor for a defect or informality in the peti-
'

tion, set aside the proceedinj^'s, if it appears
from them that the supposed lunatic is so

indeed, and is entitled to the protection of

this court, and will be benefited by its in-

terference. Matin- of Dnj, 1 Stock . 181

.

4a. Althougl) the affidavits accompany-
ing the petition do not come quite up to

the requirements of the rule and jtractice

of the court, the court will not on this ac-

count quash an inquisition by which the

affidavits themselves were entirely con-

firmed. Ibid.

See Appeal, I 63, Equity, g? 746, 145'8.

(b) Issuing commission.

5. Imbecility for which a commission
will issue, must amount to such unsound-
ness of mind tliat it cannot apply its

facuhies to the objects in question. In re

Collins. 8 C. E. Gr. 253. See Evidenxe, ^§

134-136.
6. Where unsoundness of mind is prov-

ed, and the question is as to the degree of

it, and it appears that the subject never
had any property to control until the

issuing of the commission, the court and
inquest would, and should look at the value
and importance of the property to be con-

trolled by her, and also to the persons by
whom she is surrounded, and their con-
duct. Ibid.

7. This court can and will order a

second inquisition of lunacy when the

first is irregular or unsatisfactorj', from
the finding being against evidence, or by
a mistake of the jury as to their duty.

Or it will order a second inquisition at

some time after the first, if it appears that

there is an evident change in the condition

of the subject. Ibid.

8. The substitution of a new commis-
sioner for one appointed by the chancellor,

without his approval or confljrmation,
no one of the commissioners being a

master of the court, is such an irregularity

as would set aside the inquisition if urged
for that purpose at or before the motion
for confirmation, but Avould be without
effect, upon the argument of a rule to

show cause why a commission should not
issue. Ibid.

9. A mere failure of memory, and
decay and feebleness of tlie intellectual

faculties are not evidences of that unsound-
ness of mind which will justify a jury in

finding a man a lunatic. To warrant this,

they must be such as to import a total

deprivation or suspension of the ordinary
powers of the mind. In re Vanaukeyi, 2

Stock. 187.

10. The issuing of a commission of

lunacy rests in discretion. It may issue

where the alleged lunatic is an infant. In
re Chattin, 1 C. E. Gr. 496.

11. A commission may issue where

the alleged lunatic is a non-resident, or
temporarily absent from the state. In re

Child, 1 C. E. Gr. 498.

12. In order to avoid inconvenience and
expense, where the estate of the lunatic

is small, it seems, that the court will oider
the commission to issue to a different
county from that in which he resides.

Ibid.

See Appeal,
'i 63, Conveyance, ? 17,

Equity, § 746.

(c) Trial.

13. Place. It is not necessary that the
inquest should be held at the dwelling
house of the lunatic ; if held at a suitable

place in the neighborhood, not so rajiiote

as to induce the suspicion of unfair prac-

tice, or to preclude the jury from inspect-

ing the lunatic, it is sufficient. In this

case the inquisition was held at a public

house seven miles distant, and the jury

and two of the commissioners went to

the dwelling house of the lunatic and
inspected him, and it was considered to

be within the rule. Covenhoven's Case,

Sax. 19.

14. A person on trial under a commis-
sion of alleged lunacy has a right to be
present at the trial to make his defence,

by himself or counsel, and to examine
witnesses. In cases of confirmed and
dangerous madness, notice may be dis-

pensed with, but then, only by the express
order of the court. In re Vanaiiken, 2

Stock. 186. See In re Child, 1 C. E. Gr. 498.

15. Notice. No specific time is fixed

by the practice of the court. It must be
a reasonable notice. Ibid. E.z parte

T]^ifenack. 2 Gr. Oh. 252.

16. A notice given on Saturday, of the

execution of a coinmission on the follow-

ing Tuesday, is insufficient. Ibid.

17. But 'when upon such notice the

alleged lunatic appears by counsel, and
makes no objection, but consents to an
adjournment for a future day, the insuf-

ficiency of notice is thereby waived. Ibid.

18. The court, however, will relieve the

petitioner, if through inadvertence or mis-

take he has been prejudiced ; but not un-

less such mistake or prejudice clearly

appears. The oath of his counsel, that he
was prejudiced, without stating in what
particular, is not enough. Ibid.

19. The want or defect of notice is not

aided by his appearing before the jury and
,
attempting a defence. Ex parte White-

nack, 2 Gr. Ch. 252.

20. An inquisition taken without due
notice will be set aside and a new commis-
sion awarded. Ibid.

21. Evidence. On taking an inquisi-

tion, declarations not under oath, as to the

sta.te of mind of the alleged lunatic were ad-

mitted, and exceptions duly made. But it
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appearing that a large number of witnesses

had been examined, tiiat the alleged luna-

tic was before the jury, that the investiga-

tion continued for five successive days,

and that the defence had been conduct-

ed by able counsel. Held, that the court

woukl not be justified in interfering with

the proceedings, on acconnt of the admis-

sion of this testimony, its character not
being such as necessarily or probably in-

fluenced the jury in their finding. 3fat-

ter of Dey, 1 Stock. 181.

22. It "is not a good ground of exception

that " the infant children of the petitioner

were day by day brought before the jury,

and appeals as from them, and in their

behalf made to said jury, by the counsel

having the conduct of the suit or applica-

tion." Ibid.

23. It is not necessary that the evidence
taken before the jury should be reduced
to writing and returned with the inqui-

sition. Covenhoven s Case, Sax. 19.

2-4. Where tbe alleged lunatic is in an
asylum, the commission should be ex-

ecuted in the county where his mansion
and estate are, or where he last resided
before being sent to the asvlum. In re

Child, 1 C. E. Gr. 498.

25. If necessary, the covu-t will order the

parly having the alleged lunatic in charge
to bring him before the jury. Ibid.

26. Witnesses who are not medical
men, but who have been long acquainted
with the alleged lunatic, may give their

opinions as to the soundness of his mind,
and may detail the facts and circumstances
within "their own knowledge, upon which
such opinions are l)ased. Li re Vanauken,
2 Stock. 186, 192.

See Constitution, 1 59, Conveyance, 1 17,

Costs, | 186, Crimes, U 13. 14, Equity, I

1541, Evidence, |§ 112, 134-136, 214, 216.

(d) Traverse.

29. Whether the alleged liuiatic may
traverse the inquisition, is a matter ad-

dressed to the discretion of the court,
and if upon a review of the evidence there

exists a reasonable doubt as to the correct-

ness of the finding, the traverse should be
allowed. In re Vanauken, 2 Stock. 186.

30. A petition for a traverse should not
be sworn to by the lunatic. But the court
should be satisfied that it is, in truth, the
petition of the alleged lunatic. Ibid.

31. In this case it was ordered that the
petitioner be produced before the chan-
cellor for examination, to ascertain wliether

he understood the character of the peti-

tion, and desired to traverse it. Ibid.

32. Where the lunacy at the time of the
inquisition found, is not questioned, but a

traverse is sought so as to vary the time at

which the lunacy commenced, in order to

exempt from its operation a will executed

by the lunatic within the period of the
lunacy, it will not be granted. Covenhoven's

Case, Sax. 20.

See Equity, U 666, 746.

(e) Supersedeas.

33. A guardianship in lunacy may be
superseded, when it is made to appear that

he who had been found lunatic, is restored
to sanity. In re Rogers, 1 Hal. Ch. 46.

34. The usual course is to refer it to a
master to take proofs as to the state of

mind of the ptstitioner, and to report the
proofs and his opinion thereon. But
though the master reports the proofs and
his opinion thereon that the petitioner is

restored, the chancellor, in his discretion,

may direct the petitioner to appear before

him for inspection and examination. Ibid.

35. The chancellor, in his discretion,

may discharge the guardianship, on the

ground of restored sanity, or direct an
issue to try the question. Ibid.; In re

Weis, 1 C. E. Gr. 318, 319.

36. To obtain an order of reference to a
master, to inquire whether the lunatic is

restored, a petition of the person who had
been so declared .should be presented. In

re Price, 4 Hal. Ch. 533.

See Costs,- IV(?'), Drunkards.

II Rights and Liabilities.

37. A lunatic is liable to an action at

law for any debt legally contracted either

before or after his derangement. Van Horn
V. Hann, Feb. 1877.

38. The common law rule that lunatics

should defend in the same manner as

other persons, has been adopted in this

state. Ibid.

39. The proper practice is by rule of

court for the appointment of an attorney,

after notifying the guardian of such appli-

cation. In siich case the court will ap-

point the attorney. Ibid.

40. In attachment against the estate of

a lunatic, he need not appear. and be de-

fended bv his next friend. Weber v. Weif-

ling. 3 C.'E. Gr. 441. See Equity, 111(c)(7).

41. Where the attorney 'of a lunatic

ceases to act, the notice to substitute an-

other attorney must be served upon his

committee. Den. v. Folger, Spen. 115.

42. A default and neglect of a moral ob-

ligation cannot be imputed to a lunatic.

McEwen v. McEwen, 2 Stock. 286.

See Agency, § 15, Assumpsit, § 51, At-

tachment, I 25, Contracts, I(6)(2), Con-

veyance, U 11-20, County, U 1, 2, Courts,

i 97 Debt, k 11, Divorce, 1 165, Ejectment,

§ 168 Equity, §?, 141, 1479, Estoppel, U 77,

78 Evidence, H 214, 216, 258, 566.
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M.
MALICIOUS PROSECUTION.

1. An action lies for a malicious and
false prosecution in a civil suit. Brush
V. Burt, Pen. <I7'J.

2. As, where a plaintiil' while removing
from the .state with his family, was arrested

by a warrant which was not prosecuted,
find then taken on a capias from the com-
mon pleas and held to hail, and afterwards
acquitted, wherehy he was put to great de-

tention, expense and loss. Ibid.

3. There must be an arrest, as well as

malice. Woodmansie v. Logan, Pen. 93;
Fleet V. Mclntire, Coxe 161 ; Potts v. Iinlay,

1 South. .330; Hall v. Learning, 2 Vr. 321

;

Jackson v. Darcy, Sax. 194.

4. Suit lies for maliciousl}' attaching
property, by writ from a court without
jurisdiction. Boon v. Maul, Pen. 802.

5. No action lies for a malicious suit,

on the ground that two complaints were
made before a grand jury. Shoemaker v. Cov-

enhoven, Pen. 084; Haines v. Elwell, Pen. 843.

6. In an action for a malicious prosecu-
tion, unless the state of demand sets out
an arrest or special grievance, the judg-
ment will be reversed. Parker v. Franibes,

Pen. 150; Elkinton v. Deacon, Pen. 100;
Bozorth V. Cramner, Pen. 429; Courier v.

Wood, Pen. 616 ; Despreaux v. Smock, Pen.
744; Jones v. Oliver. Pen. 1033; Allgor v.

Stillwell, 1 Hal. 166.

See CoRPOR.\Tioxs, | 235, Justices Court,
|§ 27, 221-224.

MANDAMUS.

I. When it Lies.

{
a

)

General principles.

(6) To inferior courts.

(c) To ministerial officers.

(d) To common councils, &c.

II. Practice.

(a) Application.
(b) Allowance.

(1) Peremptory.
(2) Alternative.

(c) Service and return.

I. When it Lies.

(a) General principles.

1. This court will not grant a mandamus,
except where it is clear that there is a
legal obligation to perform the duty

commanded to be done. State, Vreeland v.

Jacobus, 2 Dutch. 135; State, Nicholson
Pavement Co. v. Neivark, GYr. 396; Newark
V. Board of Education, 1 Vr. 374.

2. A mandamus is never allowed where
tliere is another com])lete and perfect
remedy provided for the mischief com-
plained of. Ibid.; State v. Holliday, 3 Hal.
205 ; Morgan v. Monmouth Plank Road Co.,

2 Dutch. 99; Apgar v. Trustees of School
District No. 4, 5 Vr. 308.

3. In general, a writ of mandamus will

not be allowed, unless the act com-
manded to be done is legally possible
before the writ issues. State, Boll v. Perrine,

5 Vr. 254 ; State, Wilson v. Longstreet, 9 Vr.
312.

4. An action at law will not lie against
a city, for mere non-feasance of its com-
mon council ; the remedy is by tnandamus.
Reock \. Newark, 4 Vr. 129.

5. A mandamus is not the proper remed}'
whereby to enforce the payment of
moneys due from a municipal corpora-
tion for work and labor. Sf(Ur, Little v.

Union Totvnship, 8 Vr. 84.

6. Where a city was by its charter author-
ized to issue certificates for assessments
made for improvements, which had not
been collected, the remedy is by action
of debt on the certificate, and not by
mandamus to compel the enforcement of

the assessments. Knapp v. Hoboken, 9 Vr.
371.

7. If the duty of the party, against
whom a mandamus is sought, be clear and
undoubted, the fact that an indictment
will lie furnishes no objection to the grant-

ing of tlie writ. In re Trenton Water Power
Co., Spen. 659.

7a. A mandamus was refused against a
township committee to compel them to

issue bonds to build a school house,
because it was questionable whether the
act authorized the raising of a tax to

redeem the bonds. State, Trustees v. Read-
ington, 7 Vr. 66.

See Certiorari, |§ 39, 286, Constitution,

U 225, 226, CoRPOR.^TioN, I 56, .Error, U
35, 78.

(b)- To inferior courts.

8. This court will not interfere bj^ man-
damus to compel an inferior court to do
an act resting entirely within its discretion.

Sinnickson v. Corwine, 2 Dutch. 311 ; Anon-
ymous, Pen. 576 ; Wells v. Stackhouse, 2

Harr. 355; Ferris v. Munn, 2 Zab. 161;
State, Treadwell v. Powless, 8 Vr. 145.

9. Although a mandamus v:i\\ lie to an in-

ferior court to command the judges thereof
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When it Lies,

to proceed to judgment, yet it will not lie

to coinmantl them to proceed to any par-
ticular judgment, and much less, to com-
mand them to set aside a verdict and grant
a new trial, or even to grant a rule to show
cause for that purpose. Squierv. Gale, 1

Hal. 157.

10. A writ of mandamus never issues to

an inferior tribunal, directing them how
to act in a case, in which they are to ex-

ercise a discretionary or judicial power;
nor ought it to be awarded in a doubtful

case. Prickett's Case, Spen. 134; Roberts \.

Holsworth, 5 Hal. 57.

11. Nor, can the inferior court be com-
manded to reverse their own judgment,
and to render another and specilic judg-
ment. BlancharcVs Case, 3 Gr. 478.

12. A mandamus'i^ the proper remedy to

compel an inferior court to give judg-
ment on a verdict when it cannot grant a
new trial; or, in general, to compel the
performance of any act which the inferior

court has no discretion to refuse. Cortelyou

V. Ten Eyck, 2 Zab. 45.

13. This court will not grant a mandavius
to compel the common pleas to enter judg-
ment on a report of auditors, while a rule

is pending in that court to show cause why
the i-eport should not be set aside. Berry
V. Callett, 1 Hal. 179.

14. A mandamus was allowed to compel
the common pleas to seal an exception,
which was taken to a refusal to hear read
an affidavit of a referee, on motion to

set aside their report. Anonymous, Pen.
664.

14a. But not to settle it in a particular

waJ^ Benedict v. Howell, Feb. 1877.

146. It will lie to compel such judge to

make and sign a state of the case, or to
correct any errors therein. Ibid.

15. And, to compel them to administer
an oath to an insolvent, who by the com-
mission of a crime had disqualified himself
as a witness. Anonymous, 6 Hal. 93.

16. Also, allowed to compel them to

appoint surveyors to vacate a highway,
where a proper application had been made.
State V. Salera Pleas, 4 Hal. 246.

17. Refused where the common pleas
set aside a return of a road because " the
improvements" were not noted thereon.
Stout V. Hopping, 2 Harr. 471. See Cer-
tiorari, g 39.

18. Allowed where the common pleas
set aside a return and appointment of sur-
veyors, on account of defects in the proof
as to signing and setting up the notices.
Matter of Higlmay, 3 Harr. 291.

19. And, to compel them to vacate a
rule setting aside an execution. Vander-
veer v. Conover, 1 Harr. 271.

20. When the common pleas, in an ac-
tion of trespass to which the defendant
pleaded the general issue and justifica-

tion, struck out the latter plea, a mandamus
to compel them to receive it was refused,

although it may have been error to strike
it out. Anonymous, 2 Hal. 160.

21. In the following cases, a mandamus
was allowed to compel a re-mstatement of
an appeal by the {jleas State v. Co)nnion
Pleas of Bergen, Pen. 737 ; Hankins v. Ben-
net, 7 Hal. 179; Bowlsby v. Johnston, 1 Gr.
349 ; Garrabrant v. McCloud, 3 Gr. 462

;

Bobbins v. Bonnel, 1 Harr. 234 ; Ten Eyck
y. Farlee, 1 Harr. 348 ; Freas v. Jones, 1
Harr. 358 ; Adams v. Mathis, 3 Harr. 310

;

Hockenbury v. Alpaugh, 5 Vr. 342. See
Justices Court, II 586, 663-677, 690.

22. And, in the following cases it was
refused. Miller v. Martin, 3 Hal. 201

;

Jones V. Allen, 1 Gr. 97 ; Wellsw. Stackhouse,
2 Harr. 355 ; Thoriie v. Keeler, 3 Harr. 251.

23. Mandamus, but not peremptory,
granted to compel a justice to render
judgment on a verdict. Forman v. Mur-
phy. Pen. 1024.

24. And, to issue an execution on a
judgment already entered. Terhune v.

Barcalow, 6 Hal. 38 ; Laird v. Abrahams,
2 Gr. 22.

25. And, to proceed with the trial of a
claim of projierty levied on under an ex-
ecution from his court. Stryker v. Skill-

man, 2 Gr. 189.

See Actions, § 69, Courts, ? 159, Excep-
tions, II 28, 29, Insolvency, H 54, 55, 68.

(c) To ministerial oflBcers.

26. A mandamus will not be issued to an
officer, requiring the perfornumce of an
official duty, unless it affirmatively appear
by the evidence that the officer has re-
fused to do the act required. State v.

The Governor, 1 Dutch. 331.

27. Where school trustees are under
no obligation to sign a certificate as to

abolishing a district, a ynandamus rquiring
them so to certify will be refused. State v.

Jacobus, 2 Dutch. 135.

28. A mandamus will not lie against a
township committee, to compel the pay-
inent of moneys expended by an overseer
on a road district not assigned to him.
Callahan v. 3Iorris, 1 Vr. 160,'"174.

29. Query. Whether the remedy against

a township committee who improperly
refuse to pay to the owner of sheep the
damages done by dogs in that township,
is by mandamus. Washington v. Applegate,

2 Zab. 42 45.

29a. Allowed against a township com-
mittee to compel the payment of dam-
ages awarded relators in laying out a road.

Minhinnah v. Haines, 5 Dutch. 388.

30. Nor, will it be awarded against

magistrates and officers having only pub-
lic duties to perform, when the perform-
ance of the duty commanded will involve
them in litigation. State, Roll v. Perrine, 5
Vr. 254, 258.

31. Where a collector has made no
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return of delinquent tax-payers, and no I

warrants have l)oon issued to liini (Uu-ing I

the year, if he be re-elected, a manda-
mus will not be aliowed to conii)el him to

proeeed and eollect the taxes of such
delinquents, l)ccause he has no statutory

authority to do so. Other remedies against
him must he used. State, Tritatces of School

District No. 4 v. Lewis, 6 Vr. 377.

32. The collectors of the dillerent ward.s

failing to pay over to the sujierintendent
of schools the whole money when collect-

ed, although acting under the direction

and authority of the c-ommon council,

may be proceeded against by inandanius.
State Superintendent of Public Schools v.

Hammell, 2 Vr. 44G.

32a. A niandanius will lie to compel a
collector to accept tlie amount of a new
assessment for the cost of building a
sewer. State. Miller v. Lore, S Vr. 262.

33. A mandamus w\\\ be granted to com-
pel a township committee to assign a
road to an overseer of the highways.
Anonymous, 2 Hal. 102; State v. Griscom, 3
Hal. 130.

34. On tlie relation of an overseer of
highways a mandamus will not be granted
to compel the removal of an obstruction,
placed in a public road by a party acting
under the authority of a legi-slative act,

unle.ss the act, in that respect, lie uncon-
stitutional. Morgan \. Monmouth Plank
Road Co , 2 Dutch. 99.

35. It will be granted against an over-
seer to compel him to open and clear out
a road within his district. State v. Holli-

day, 3 Hal. 20-5 ; State v. Elkinton, 1 Vr. 335.

36. It lies against school tx'ustees, who
refuse to pay a teacher his salary, legally

earned. Apgar v. School Trustees of District

No. 4, 5 Vr. 308.

37. And, to compel the mayor of a city

to sign a contract made in pursuance of
the charter and ordinances. State, Nichol-

son Pavement Co. v. Newark, 6 Vr. .396.

38. And, against a county collector,
who refuses to pay over school money to

the superintendent. State, Herder v. Hunt-
erdon, 7 Vr. 363, 367.

39. Refused against a receiver of
taxes, who, having used all his powers to

collect a special tax, had failed. State,

Pierson v. Douglass, 4 Vr. 363.

See Bridges, ?§ 12, 13, 54, Chosex Free-
holders, §1 3, 4, 6, Constable, § 1, County,
§ 6, Elections, ^ 5, 18, 22.

(d) To common councils, &c.

40. There need not be a positive refusal

on the part of public officers, or munici-
pal bodies to perform a duty enjoined
upon them, in order to authorize the inter-

position of the court by mandamus. It is

sufficient if there is unreasonable delay,
and a manifest intention not to perform it.

State, Cleveland v. Jersey City, 9 Vr. 259

;

State V. Rah way. 4 Vr. 110.

41. If a common council illegally sus-
pend a mend)er, the court will grant a man-
damus to restore him. State v. Jersey City,

1 Dutch. 536.

42. Also, to admit into the board a cho-
sen freeholder, who having neglected to

take the oath of office within the time
prescril)ed, was afterwards chosen by the
common council to fill the vacancy.
Douglass v. Freeholders of Essex, 9 Vr. 214.

43. So, to restore to office a city trea-
surer illegallv ejected. State, Mason v,

Paterson, 6 Vr^ 190.

44. Also, to compel a common council
to make an assessment of damages,,
where they netrlect or refuse to do so.

Reock V. Newark, 4 Vr. 129.

See Certior.\ri, § 286, Corpor.\tions, ^
115, Elections, |§ 18, 22.

II. Practice.

(a) Application.

44rt. A mandamus will not be granted
against a township committee until after

they have had due notice of the motion.
Anonymous, 2 Hal. 192.

45. That such notice was given, may be
proved bv affidavit. Dyer v. Ltidlam-, 1

Harr. 531^ 532.

46. A rule having been obtained and
served on the judges of the common jileas,.

calling on them to show cause why a
mandamus should not i.<sue against them,
and no cause being shown, the facts were
submitted without argument. State v. Ber-
gen Common Pleas, Pen. 737 ; State v. Elk-
inton, 1 Vr. 335. Infra, | 51.

47. A mistake in names, made by com-
missioners in assessing damages, not affect-

ing the rights of the parties, cannot be in-

quired into on an api)lication for a manda-
mus. State, Cleveland v. Orange, 2 Vr. 131.

48. On an application for a mandamus
to compel a person claiming to have been
legally elected clerk of the board of chosen
freeholders, to surrender the books, &.c. of
the county, the court will not inquire into

the election of certain members chosen
from polling districts under the charter of
Jersey City of March 30th, 1871, although
within aldermanic districts, instead of from
such aldermanic districts, as provided in

the act of April 6th, 1871. State, Feury v.

Roe, 6 Vr. 123.

(b) Allowance.

(1) Peremptory.

49. In general, a peremptory mandamus
is not granted in the first instance, except
by consent. Anonymous, 6 Hal, 93.
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50. When there is no question of fact in

disjiute, and the matter is of public in-

terest in relation to an ofiice of short

term, a peremptory mandamus may prop-
erly issue. State, Lore v. Freeholders of

Hudson. 6 Vr. 269; State, Herder v. Hunter-
don,! \v. 363: State,' Kelly v. Paterson, 6

Vr. 196.

51. After a full hearing on a rule to

show cause, a peremptory mandamus will

he issued, to require a municipal board
of finance to appoint arbitrators as directed

hv an act of the legislature. Cleveland v.

Jersey Gty, 9 Vr. 259.

See Supra, 'i
23.

(2) Alternative.

52 Mandamus to open a road ought to

be, in the first instance, an alternative

writ, and not peremptory. State v. Elkin-

ton, 1 Vr. 335.

53. The object of a mandamus in the
alternative is to give the opposing [larty

the benefit of a return, and a full hearing
on the merits, before a judgment is pro-
nounced, which shall be peremptorily
executed. State, Kelly v. Paterson, 6 Vr. 196

;

State, Fairbanks v. Union, Feb. 1877.

(c) Service and return.

54. Form of mandamu.i to overseers of
liighway?. Anonymous, 2 Hal. 192, 193, note.

55. One and the same writ of mandamus
cannot be directed to the township com-
mittees of two several townships, to

compel them to proceed to do tlieir duty
in a matter of road. State v. Chester, 5
Hal. 292.

56. The writ should be delivered or
shown to the person to Avhom it is

directed. State v. Elkinton, 1 Vr. 335.

57. It may be served by a person not an
officer, although service bv the latter is

better. Ferguson ads. State', 2 Vr. 289, 291.
58. A return showing that the person

against whom it issued has not the power
to do the act, is good. State, Roll v. Perrine,
5 Vr. 254, 257, Depue, J.

59. The prosecutor of a mandamus maj'
demur to the return made by the defend-
ant. Silverthorne v. Warren R. R. Co., 4 Vr.
173.

60. Doubtful and important legal ques-
questions ought not to be decided on a
motion to quash a return. Ibid.

61. A party making return to an alter-
native ynandamus, must show that he has
complied with the order of the writ tq the
extent of his abihty. Ihid.

62. The prosecutor, W. S., alleges in his
writ of mandamu.i, that he " is now the
treasurer of said town of Belvidere, and, as
such treasnrer, is now authorized by law
to receive the taxes," <kc. The return to
the writ, inter alia, traverses the allegation,

and certifievS and returns "that tlie said
W. S. was not. on the 16th day of May,
1868, being the day on which the said
alternative writ of mandamus was tested

and was issued, the treasurer of the said
town of Belvidere, nor was he, as such
treasurer, authorized by law to receive the
said taxes." Upon a general demurrer to

this return. Held, that the eflect of the
pleading was to admit that at the time
of issuing the writ the prosecutor had
no standing in court. Silverthorne v. War-
ren R. R. Co., 4 Vr. 372.

63. In such case the traverse was a direct

negation, not merely in form and sub-
stance, V)ut ill fact, of the whole averment
in that respect, contained in the writ. Ibid.

64. The return was conclusive that the
prosecutor was not treasurer when the
writ issued, and there was nothing on
the record to manifest that he ever after-

wards filled that post. Ibid.

65. A right must exist in the prose-
cutor when the writ of mandamus issues,
and if he had no right, then the proceed-
ing is sulistantially defective, and judg-
ment must be for the defendant. Ibid.

66. The cause having been fully dis-

cussed and heard on the merits, the court
(for the the purpose of shortening this

litigation) expressed their opinion upon
them, and Held, that the defence of inabili-

ty to pay the tax in question, set up in

the return, was disproved by the facts

appearing on the record, and that if the
merits were to be disposed of, the return
would present no adequate reason against
issuing a peremptory mandamus. Ibid.

67. The legality of a tax affirmed by a
certiorari, as a fleeted by the subsequent
repeal of the statute under which such
tax was levied, cannot be raised on such
demurrer. Belvidere v. Wa)-ren R. R. Co.,

5 Vr. 193, 6 Vr. 584.

67fl. On an application for a mandamus
to compel the comptroller of the state to

certify for payment a claim of A., for

alleged military services, an answer that

the facts set forth in the preamble of the

act, as the ground for its passage, and that

the legislature was imposed on in passing

such act, is insufficient, and must be
stricken out. Angle v. Runyon. 9 Vr. 403.

68. The omission of a date in the return

to a peremptory mandamus directed to B.

G. and others, township committee, com-
manding them to " assign and appoint in

writing to the overseers of the highways
of the township, or some of then>, their

several limits or divisions of tlie road for

opening, clearing out, amendment and
repair,'" will not vitiate a notice. State v.

Griscom, 3 Hal. 136.

69. Although the mandamus is directed to

B. G. and others, as townsliip committee,
yet a return made by them as late town-
ship committee, is sufficient. Ibid.

7''. Although the writ commanded the
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committee to assign " to the overseers or I

sonic of them their several Hniits," &c.,
j

the assignment to one overseer is a sub- l

stantial compHance with tlie command of
I

tlie writ. Ibid.

71. If tliere is reason to beUeve tliat tlie

assignment is fraudulent and evasive, and
designed to defeat the purpose of the

oy)ening and repair of the road, the court

will allow the party a rule to show cause
wdiy the return should not be quashed on
thos(> grounds. Ibid.

72. A return of an overseer of a high-
way, that at the time the writ was served

on him he was not such officer, is good.

State V. Hollidny, 3 Hal. 205.

73. So, that ills term of ofHce has ex-

pired by its own limitation. State, Roll

V. Perrine, 5 Vr. 254. •

74. But a return that he had served in

said office for one year ne.xt before such
election, is insuflicient. State v. Holliday,

3 Hal. 2G5.

75. So, that it had expired by his resig-
nation. State, Reeves v. Ferpuson, 2 Vr. 107.

75a. A judge's return cannot be contra-

dicted bv affidavits. Benedict v. Howell,

Feb. 1877.

76. When proceedings by mandamus are
commenced against an overseer of the
highways of a township, and pending the
same his term of office expires, and an
alternative mandamus is then sued out
against his successor, and judgment after

trial entered against him ; the costs in the
proceeding against the first overseer can-
not be added to the costs in the second
suit, upon the ground th:it the whole con-
stituted but one continous proceeding, and
was in reality a suit against tlie township.
Ferguson ads. State, Reeves, 2 Vr. 289.

77. On an application for a mandamus
against the common council of O., com-
manding them to open a certain street

laid out within the corporation, the court
will hold the proceedings of the common
council and their constituted agents to

have been regular, and will only deter-

mine whether the applicants are entitled

to have the street opened, and whether it

is the duty of the common council to pro-
ceed and cause the same to be oiDcned.
State, Cleveland v. Orange, 2 Vr. 131.

See Contempt, ^ 29, Damages, ? 4, Elec-
tions, ^ 5. Supra, I 31.

MARRIAGE.

1. Where it is shown that there was no
marriage ceremony, proof of cohabitation
as man and wife will not pi'ove marriage

;

it is necessary that a contract, consented
to by both parties, should be shown. Gold-
beck V. Goldbeck, 3 C. E. Gr. 42.

2. Cohabitation and repeated formal

acknowledgments of the marital rela-

tion, is (;omi)etent and plenary evidence
of the fact of marriage. Wilson v. Hill, 2

Beas. 143, 145.

3. Parol proof of marriage, is good. Al-
bertson v. Smyth, Pen. 473.

4. Where the fact of marriage is the
main controversy in the cause, counsel fees

and alimony, pendente lite, will not be
allowed, except upon satisfactory proof
of the fact of marriage, or that the

defendant cohabited with the com]jlainant
as his wife, or publicly acknowledged her
as such. Vreeland v. Vreeland, 3 C. E. Gr. 43.

5. A promise of marriage accepted, is a
contract for the breach of which, the
defend;! nt cannot be arrested without proof
of fraud either in contracting tlie obliga-

tion, or in his subsequent conduct to avoid
responsibility. Perry v. 07-r, G Vr. 295.

6. A decree for a divorce, on the ground
of a prior marriage, considers the mar-
riage null and void, the connection
between the parties meretricious, and not
connubial, and the cliildren illegitimate,

and subject to all the legal disabilities of
illegitimate issue. Zule v. Zule, Sax. 96.

7. Settlement. In regard to her choses

in action and equitable interest, this court
will enforce a settlement for the wife,

against her husband and his assignees,

where he or they are seeking relief in

equity, or where slie, or her trustee, brings

a suit in equity for the purpose of pro-

tecting it. Osborne v. Edwards, 3 Stock. 74.

8. A settlement upon tlie wife, in con-

sideration of meritorious services, is a
pure gift or voluntary settlement, and
though good as against the husband, can
only be sustained against his creditors by
virtue of an ante-nuptial contract. Bel-

ford V. C'ra7ie, 1 C. E. Gr. 265 ; Skillman v.

'Skillman, 2 Beas. 403^ affirmed, 2 McCart.
478. See Evidence, ^ 193, Fraudulent
Conveyances, §| 72, 81.

9. Where the debtor made a voluntary
conveyance to his wife, and then remained
in constant enjoyment of the property

or the proceeds thereof, sucli convey-
ance is not a post-nuptial settlement. An-
nin v. Annin, 9 C. E. Gr. 184. See Fraud-
ulent Conveyances, I 51.

10. Whether a purchase in the name of

a wife is a settlement or not, is a ques-

tion of pure intention, and any antecedent

or contemporaneous acts or facts may be
received, either to rebut or support the

presumption that it is a settlement. Per-

sons v. Persons, 10 C. E. Gr. 250. See Evi-

dence, ^ 206.

11. Although there be no express evi-

nence of the delivery of an ante-nuptial

agreement, and although it be found among
the husband's cftects after his death, its

delivery will be presumed, if due exe-

cution be proved, and it appear tliat it was
recognized by the husband. Smith v. Moore,

3 Gr. Ch. 48o, affirmed, 1 Hal.Ch. 649.
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12. A marriage settlement, by which an '

intended wife conveyed to trustees, all

property which she then had, and to which
she might thereafter become entitled, ifcc,

doc> not. at law. convey the after ac-
quired property. Equity will construe
sucli in.>lrument as a contract to convey,
and enforce its performance, only when
necessarj' to effect the plain intent of the
parties Steinberger v. Potter, 3 C. E. Gr.

452 ; Gevers v. Wright, 3 C. E. Gr. 330.

13. Such settlement construed as an
agreement to convey only such property
as the wife might acquire during marriage.
Ibid.

.

'^

14. A provision for children in a volun-
tary settlement, made after marriage, is

not a sufficient meritorious consideration
to compel performance by the party him-
self making the settlement, but is suffi-

cient, as against his representative. In
an ante-nuptial settlement, made in con-
sideration of marriage, a provision for

children is upon meritorious considera-
tion, and will be enforced. Gevers v.

Wright, 3 C. E. Gr. 330.

14a. An ante-nuptial settlement, which,
upon its face and by its recitals, was
intended to secure to the wife the ab-

solute control over all her own property,
including what might come to her after

marriage, and which gave to her absolute
power of disposition, either to her children
or strangers, and gave the property to the
children of the marriage, only on fail-

ure of disposition by her, will not be
enforced in favor of the children by con-
struing words of grant into a covenant to

convey, and enforcing the conveyance.
Such construction will only be made to

fulfill the intention of the parties. Ibid.

15. Equity will enforce a post-nuptial
settlement made in pursuance of a parol
ante-nuptial agreement. Such settlement
cannot be considered voluntary. Satter-

thwaite v. Emley, 3 Gr. Ch. 489.
16. In contemplation of marriage, arti-

cles of agreement entered into between S.

S. W. and certain trustees, contained the
following clause :

" That if the said M. A.
should die in the lifetime of the said S. S.

W., leaving children, then to pay and de-
liver over the interest, dividends.'principal
and profit, to such children as should sur-
vive her, ttc. ; and if any of the said chil-
dren should be under age at the death of
the said M. A., to reserve the delivery and
payment of its share until such 'child
should be married or become of age, which-
ever might first happen." Hrld, that the
interest was to be paid to theguardian until
the child should be married or become of
age. Willets v. Abbott, 3 Stock. 396.

See Action.'^. | 9, Breach of Promise,
Divorce, Dower. Evidence, ^? 141, 506,
Fraudulent CoNVErANCES, g 92, Husband
AND Wife, Legacy, § 250.

MASTER AXD SERVANT.

I. Liability of Master.

(a) For tortious ads of servant.

(6) For acts of fellow servants.

II. Contract of Hiring and Wages.

I. Li.4.BiLiTy OF Master.

(a) For tortious acts of servant.

1. The cjuestion whether a corporation
is liable for the tortious acts of its agents
or servants, is to be determined by the
same principles, as determine the question
of the liability of a master for the torts of
his servant. Brokaic v. X J. R. and T. Co.,

3 Vr. 328. See Corporations, § 229.

2. If the directors acting in their ofllcial

capacity adopt rules and regulations for

the transaction of the corporate business
of the company, and provide for the en-
forcement of such regulations, and author-
ize them to be carried into effect by its

agents or servants, the corporation will be
liable for the acts of its agents in the
course of such employment. Ibid. 332.

3. Where the captain had control of a
ferry boat while in motion, and the defend-
ants' agent had control while at the wharf,
which it could only leave on a signal from
the agent, and the captain, without such
signal, left the wharf and went in pursuit
of a burning barge. Held, that the cap-
tain was not acting within the course of
his employment and under the implied
command of the companv. Aycrigg v. N.
Y. and E. R. R. Co., 1 Vr.^460. 464.

4. Even if within the course of his em-
ployment, yet inasmuch as the wind and
tide were carrying the burning barge toward
the wharves and .shipping below, and the
captain towed her up stream and then cut
loose, whereupon she drifted against the
plaintiff's yacht, it is a question whether on
the principle of inevitable necessity the
defendants would not be exculpated in the
absence of proof of carelessness or wilful-

ness on the part of the captain. Ibid.,

Haines. J.

5. The principle upon which the supe-
rior, who has contracted with another,

exercising an independent employment
for the doing of the work, is exempt from
liability for the negligence of the latter in

the execution of it, apjplies as between the

contractor and his sub-contractor. Cuff
V. ^\ and N. Y. R. R. Co., 6 Vr. 18, 574.

6. Stipulations in a contract between a
railroad company and F. and Co., that the

latter would not sub-let the contract

without the company's consent, and that
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they would discharge incompetent and
disorderly workmen when required so to

do by the company's engineer, do not
create the relation of master and ser-

vant between tlie raih'oad company or F.

and Co., and the servants of a sub-con-
tractor ; nor do they raise a duty for the
non-performance of which an action will

lie in favor of third persons against the
railroad company or F. and Co., for inju^

ries resulting from the negligence of an
employe of the sub-contractor. Ibid.

7. The company is not liable for injury
to third persons arising from the negli-

gence of a servant of the sub-contractor
in handling nitro-glycerine, clandestinely
stored in the company's magazine by the
sub-contractor, and by him held for sale

on the orders of its owners, without the
knowledge of the company. Ibid.

7a. The master is liable although not
actually present. Post v. Mutin, 1 South.

61, 65.

8. The responsibility of a master for the
tortious acts of his servant, grows out of,

is measured by, and begins and ends
with liis control over them. McGuire v.

Grant, 1 Dutch. 357. See Speer v. Van
Orden, Pen, 652.

9. Where the act complained of was not
done by the defendant himself, the rela-

tion of master and servant must subsist

between him and those by whose instru-

mentality the work was done, in order to
\

render the defendant liable. Ibid.

10. Where workmen do not stand in

such relation to the person sought to be
charged as to make it his duty to control
them, they are not his servants, and he is

not responsible except in cases where, by
.subsequently adopting and sanctioning
those acts, he renders himself legally a
participator therein. Ibid.

11. The relation of master and servant
does not exist between the chairman of
the street committee, and workmen acting
under the direction of the street commis-
sioner, and the chairman is therefore not
liable for the tortious acts of such work-
men. Ibid.

See Action on the Case, 1 14, Agency, ^l

78, 80, 86, Assumpsit, I 9, Common Car-
riers, ? 14, Contracts, § 98, Corporations,
VIII, Evidence, i 143.

(b) For acts of fellow servants.

12. A master who has used due diligence
in the selection and employment of his

servants, is not responsible for an injury
done to one of them by the cai'elessness
of another, in the course of their com-
mon employment. Harrison v. C. R. R.
Co., 2 Vr. 293; Paulmier v. E. R. R. Co., 5
Vr. 151, 153.

13. An employer contracts to use rea-
sonable diligence to protect his employe

from unnecessary risks
;
and for the onii.s-

sion of such diligence, which i» ecpiivalent
to negligence or want of care, he will l>c

answerable to su(;h employe for all the
damages that may ensue. Ibid.

14. A railroad company is responsible
to an employe for all damages resulting
from its own misconduct; but to war-
rant a recovery, the fault or misconduct
nuist be that of the company itself and
not simply the negligence of a fellow
servant. Ibid.

15. Where there is an explicit charge
that the unsafe condition of the bridge
which caused the accident was known to

the defendants, a legal liability is suffi-

ciently shown. Ibid. 301.

16. A railroad company, Avhose road-bed
is so constructed as to expose its employes
to a latent danger, is liable to such of said
employes as are injured thereby. If such
danger is not obvious, it is the duty of
such company to warn those who are to

incur it, of its existence. Paulmier v. E.
R. R. Co., 5 Vr. 151.

17. Where a servant receives an injury
occasioned in part by the negligence of
his master, and in part by that of a fellow
servant, he can maintain an action against
his master. Ibid.

II. Contract of Hiring and Wages.

18. The reservation of wages, payable
monthly or weekly, will not control the
contract so as to destroy its entirety, when
the parties have expressly agreed for a
specified term, as that of a year ; but if the
payment of monthly or weeklj^ wages is the
only circumstance, from which the dura-
tion of the contract is to be inferred, it

will be taken to be a hiring for a month or
a week. Beach v. Mullin, 5 Vr. 343.

19. Where a servant, whose wages are
due and payable periodically - as quar-
terly, monthly or weekly—refuses to serve
in the manner, contracted for, or is right-

fully discharged at any intervening period
between the days when his wages are due,
he can recover nothing for that portion of
time during which he has served since the
last periodical payment. Ibid. See Con-
tracts. I 240.

20. The exceptions to the general rule

that where the service is a condition pre-

cedent it must be performed before an
action can be maintained for the stipula-

ted compensation, are, (1) When the em-
ploye is justified in abandoning the agree-

ment through some fault of the employer;
(2) when the employer by his own act ren-

ders it impossible for the employe to com-
plete the contract ; and (3) when work is

done under a special agreement, but not
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according to contract, and the party for

Avhom it is done accepts it or has had
the benefit of it, as in the case of bnild-

ing contracts. Erving v. Ingram, 4 Zab.

52U, 523.

21. Where a servant leaves his master
before his time expires, and ill usage is set

np by way of justitication, its .-sufficiency is

a question for the jury, under proper in-

structions from the court. Ibid.

22. Wliere a person recovers salary for

a certain period, and afterwards brings

a suit for salary for a subsequent period,

on the trial of the second cause, the de-

fendants may show that the plaintiff was
legally discharged from service before the
commencement of the term for which he
recovered salarv in the first suit. Bernard
V. Hoboken, 3 Dutch. 412.

23. The agreed salary of the deputy
ceases after allowance of the time given
by the regulations for collection of taxes.

Services rendered afterwards are referable

to the time within which the taxes should
have been collected by such regulations,

and are for his own credit and safety.

Paulison ads. Halsey, 8 Vr. 206.

24. When an agent has been employed
to sell land at no fixed rate of compensa-
tion, the jury are to fix the value of his

services according to the work done ; and
in fixing the amount, the amonnt usually

paid professional land brokers for such
services, may be taken into consideration.
Ruckman v. Bergholz, 9 Vr. 531.

25. In assumpsit to recover compensa-
tion for service as an agent for the sale of
real estate, the declaration contained a
special count on a contract for the pay-
ment of a stipulated percentage on a spe-
cified price, and also the common counts.
Held, that the plaintiff" may recover on the
common counts. S. C, 8 Vr. 437.

See Assumpsit, 11(6), |? 74, 79, Condi-
tion, § 17, Contracts, U 259, 260, 263,
L.VNDLORD AND TENANT, g§ 8-10, 12, 97.

MAXIMS.

Actio personalis moritur cum persona.
Cunnirujham v. Jaques, 4 Harr. 42, 43;
Haggerty v. Central R. R. Co., 2 Vr. 349,
350; Ten Eyck v. Runk, 2 Vr. 428,430;
Hayden y. Vreeland, 8 Vr. 372, 373.

Actus legitimi non recipinntmodum. Tich-
enor v. Hewson, 2 Gr. 26, 30.

Ad proximum antecedens nisi impediatur
sententia. Siunmerman \. Kiiowles, 4 Vr.
202, 205.

Ad questionem legis respondent judices.
Ferris v. Sazton, 1 South. 1, 18.

Allegans suani turpitudinem non est au-
diendus. Rosevelt v. Gardner, Pen. 791,

796.

Aqua currit et debet currere. Campbell v.

Smith, 'S Hal. 139, 145; Stevens v. Pater-
son R. R. Co., 5 Vr. 532, 556.

Boni jndicis est ampliare jurisdictionem.
Tichenor v. Heivson, 2 Gr. 26, 30 ; Harris
V. Vanderveer, 6 C. E. Gr. 424, 456.

Caveat emptor. Mason v. Evans. Coxe 182,
189 ; Den. Snedeker v. Allen, Pen. 35, 46;
Beninger v. Corwin, 4 Zab. 257, 259, 261,
265 ; D. L. and W. R. R. Co. v. Blair, 4
Dutch. 139, 141 ; Fitch v. Archibald, 5
Dutch. 160, 165; Phillips v. Hudson, 2
Vr. 143, 165 ; Slocnra v. Seymour, 7 Vr.
138,141; Baldwin v. Johnson, Sax. 441,
454 ; Couse v. Boyles, 3 Gr. Ch. 212, 217 ;

Mervine v. Vanlier, 3 Hal. Ch. 34, 38;
Uhler V. Semple, 5 C. E. Gr. 288, 292;
Renton v. Maryotf, 6 C. E. Gr. 123. 126

;

Havens v. Bliss, 11 C. E. Gr. 363, 372.
Caveat venditor. Fitch v. Archibald, 5
Dutch. 160, 165.

Certum est quod certum reddi potest.
Clark V. Badgley, 3 Hal. 233, 241 ; Coster

v. N. J. R. R. Co., 3 Zab. 227, 235 ; State,

Mutual Ins. Co. v. Newark, 4 Vr. 183,
189.

Cessante ratione legis cessat lex. Stalcope
V. Copner, Pen. 131, 133; State v. Pa-'isaic

Turnpike Co., 3 Dutch. 217, 220; Metier \\

Metier, 3 C. E. Gr. 270, 276 ; Dayton v.

Melick, 12 C. E. Gr. 362, 364.

Consensus tollit errorein. McKinney v.

Robinson, Pen. 262, 263.

Constructio ad principia refertur rei.

Richman v. Richman, 5 Hal. 114, 116.

Contemporanea consuetudo optimus inter-

pres. Den. Mickle v. Matlack, 2 Harr.
86, 98.

Contemporanea expositio est optima et

fortissima in lege. In re Trenton Water
Power Co., Spen. 659, 663; Clapp v. Ely,
3 Dutch. .')55, 561.

Cujus est solum ejus est usque ad coelum.
Barnett v. Johnson, 2 McCart. 481, 489.

De minimis non curat lex. Moffett v. Ayres,
Pen. 655; Hockenbwy v. Meyers, 5 Vr.
346, 349 ; Ryerson v. Morris Canal Co., 4
Dutch. 97 ; State v. Jay, 5 Vr. 3G8, 370

;

State, Agens v. Newark, 6 Vr. 168, 176,

177 ;
Metier v. Metier, 3 C. E. Gr. 270,

276.

De non apparentibus et non existentibus
eadem est ratio. Guild v. Alter, 2 Harr.
310, 312.

Emptor emit quam minimo potest, vendi-
tor vendit quam maximo potest. Scott v.

Gamble, 1 Stock. 218, 235.

Eo ligamine quo ligatur dissolvitur. Den.
V. Vancleve, 2 South. 589, 636.

Ex dolo malo non oritur actio. Bishop v.

Harvey, Pen. 644, 646 ; Church v. Muir, 4
Vr. 318, 320; Feldman v. Gamble, 11 C.

E. Gr. 494, 497.
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Expressio unius est exclusio altciius.—(^uod non apparet non est.

Expressio unins est exclusio alterius.
]

Meeker v. Arrowaniith, 1 Harr. 227, 231
;

JV. J. A'. K. Co. V. Siiydant, 2 llarr. 25, 53
;

State V. Jersey CUi/, 5 Dutch. 17(», 175
;

Ware v. State, G Vr. 553, 557 ; Suydam v.

Bank of New Brunswick, 2 Gr. Ch. 114,

118 ; Black v. Del. and liar. Canal Co., 7

C. E. Gr. 130, 4(Kt ; Denton v. Leddell, 8

C. E. Gr. 64, ()7 ; Jaine v. McGuckin, 9 C.

E. Gr. 411. 415 ; Carris v. Carris, 9 C. E.

Gr. 510, 528 ; Jaqui v. Johnson, 11 C. E.

Gr. 321, 328.

Ex turpi causa non oritur actio. Church
V. Midr, 4 Vr. 318. 320 ; Price v. Polluck,

8 Vr. 44 ; Marlatt v. Warwick, 4 C. E. Gr.

439, 455 ; Watson v. Murray, 8 C. E. Gr.

257, 261.

Falsa demonstratio non nocet cum de cor-

pora constat. State, Woodri'lfv. Orange,8
Vr. 49, 53 ; Fidler v. Carr, 4 Vr. 157, 159

;

Newark v. State, Edwards, 5 Vr. 523, 529
;

Lindsley v. Williams, 5 C. E. Gr. 93, 95

;

Conover v. Warded, 5 C. E. Gr. 266, 272

;

7 C. E. Gr. 492, 502, 503.

Fraus est celare fraudeni. Lee v. Kirkpat-
rick, 1 McCart. 264, 2()7.

Fraus non est fallere fallentem. Marlatt v.

Warwick, 4 C. E. Gr. 439, 449.

Ignorantia legis neminem excusat. Cutter

ads. State, 7 Vr. 125, 127 ; Garwood v. El-

dridge, 1 Gr. Ch. 146, 150 ; Wintermute v.

Snijder, 2 Gr. Ch. 489, 499 ; Green v. M.
and E. R. R. Co., 1 Beas. 165, 168. See
Equity, 'i 120.

In disjunctivis sufficit alteram partem esse

veram. Den. v. Taylor, 2 South. 413. 420.

Injuria non praesumitur. Townley ads. State,

3 Harr. 311, 317.

In pari delicto potior est conditio defend-
entis. Van Doren v. Staats, Pen. 887, 892

;

Hutchinson v. Targee, 2 Gr. 386, 387 ; Den.
Wooden v. Shotivell, 3 Zah. 465, 473, 475

;

Marlatt v. Warwick, 4 C. E. Gr. 439. 453.

In pari delicto potior est conditio possi-

dentis. Den. Wooden v. Shotwell, 4 Zab.
789, 792; Baldwin v. Campfield, 4 Hal.
Ch. 891, 899 ; Clark v. Condit, 3 C. E. Gr.

358, 362 ; Ownes v. Ownes, 8 C. E. Gr. 60, 62.

Interest reipublicfe ut sit finis litium. Den.
Clark V. Richards, 3 Gr. 347, 356 ; Buch-
annan v. Rowland, 2 South. 721, 728 ; Jer-

sey City ads. Riker, 9 Vr. 225, 226 ; Gardi-
ner V. Raisbeck, Feb. 1877, Chancery.

Ita lex scripta est. Den. Lloyd v. Urison,

Pen, 212, 227; McCormick \'. Brookfield, 1

South. 69, 72; Minhinnah v. Haines, 5
Dutch. 388, 390.

Judicis estjusdicere non dare. Fisher v.

Morgan, Coxe 125, 127 ; Bispham v. Tuck-
er, Pen. 2-53, 255 ; Mechanics As.'i'n. v. Al-
bertson, 8 C. E. Gr. 318, 321 ; State v. Post,

Spen. 368, 386.

Jura naturaj sunt immutabilia. Peck v.

Freeholders of Essex, Spen. 457, 469

;

Schroder v. Ehlers, 2 Vr. 44, 50; State,

Winans v. Crane, 7 Vr. 394, 402.

Leges posteriores priores contrarias aliro-

gant. Buchdlew v. Ackerman, 3 Hal. 48;
State V. Plunked, 3 Harr. 5, 7 ; Shoemaker
V. State, i^pen. 153, 164.

Locus contractus regit actum. Da Costa v.

Davis, 4 Zal). 319, 331. See Conflict of
Laws.

Magis jus nostrum quani jus alienum ser-

vemus. Varnum v. Camj), 1 Gr. 326, 3.33.

Mala grammatica non vitiat chartam.
Black V. Del. and Rar. Canal Co., 7 C. E.
Gr. 130, 401.

Nemo debet bis vexari, etc. Richmond v.

Hayes, Pen. 492, 493; Peltier v. Wash-
ington Bank, 2 Gr. 391, 394; State v. Ner-
ny, 5 Dutch. 189, 190. See CoNSTfruxioy,
ni(«)(4).

Nil facit error nominis cum de corpore
constat. Schenck v. Voorhees, 2 Hal. 383,

390.

Nulli differemus justiciam aut rectum.
Bispham v. Tucker, Pen. 253, 255.

Nullum tempus occurit regi. Den. Van
Kleek V. O'Hanlon, 1 Zab. 582, 588 ; Cor-

nelius V. Giberson, 1 Dutch. 1, 28; N. and
N. Y. R. R. Co. V. Newark, 8 C. E. Gr.

515, 523.

Omnia prjesumuntur legitime facta donee
probetur in contrarium. Toivnley ads.

State, 3 Harr. 311, 317.

Omnia prtesumuntur rite acta. Graham
V. Whitely, 2 Dutch. 254, 262; Carron
V. Martin, 2 Dutch. 594, 600; Newark
ads. State, Batten, 3 Vr. 453. 458 ;

State,

Taintor v. Morristown, 4 Vr. 57, 67 ; Paul-
ison V. Halsey, 9 Vr. 488, 494.

Omnis ratihabitio retrotrahitur et man-
dato priori jequi paratur. Reeves v.

Butcher, 2 Vr. 224, 227 ; Brown ads. Hen-
drickson, Feb. 1877.

Prior in tempore potior in jure. Wheeler
V. Kirtland, 9 C. E. Gr. 552, 555.

Qui facit per alium facit per se. McCalla
V. Wood, Pen. 86; Saddle River v. Colfax,

1 Hal. 115, 118; Bunting ads. Allen, 3
Harr. 299, 301 ; Aycriqg v. N. Y. and E.

R. R. Co., 1 Vr. 460. 462 ; Cuff v. N. and
N. Y. R. R. Co., 6 Yv. 17, 23.

Qui hseret in litera hteret in cortice. Crane
V. Ailing, 2 Gr. 593, 596; Waters v.

Quimby, 3 Dutch. 296, 303.

Quilibet potest renunciare jure pro se in-

troducto. Ford v. Potts, 1 Hal. 388,

393.

Qui sentit commodum sentire debet et

onus. Whitehead v. Gray, 7 Hal. 36, 38;
In re Trenton Water Poiver Co., Spen. 059,

664 ; Clark v. Elizabeth, 8 Vr. 120, 125.

Quod non apparet non est. Snyder v.

Hummel, Pen. 87, 88; N. B. Steamboat

Co. V. Tiers, 4 Zab. 697, 715 ; Osborn v.

Allen, 2 Dutch. 388, 397 ; State, Hampson
V. Paterson, 7 Vr. 159, 163.
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Reddendo singula singulis. Akers v. Akers,

8 C. E. Gr. 20, 31 ; Wright v. Scott, 4 Wash.
C. C. 16, 21.

Res inter alios acta alteri nocere non debet.
Coryell v. Colbaugh, Coxe 77 ; Clark v.

Clark, Pen. 112, 115; Prall v. Patton, Pen.
570, 574; Jacobus v. Mutual Ins. Co., 12

C. E. Gr. 604, 613.

Res judicata pro veritate accipitur. BeM-
dcre V. Warren R. R. Co., 4 Vr. 193, 197.

Respondeat superior. Aycrigg v. N. Y. and
E. R. R. Co., 1 Vr. 460, 462 ; Cnf v. N.
and N. Y. R. R. Co., 6 Vr. 17, 23^

Salus populi suprema lex. Den. Wooden v.

Shotwell, 3 Zab. 465, 474; American Print
Works V. Lawrence, 3 Zab. 590, 607 ; Mar-
latt V. Warwick, 4 C. E. Gr. 439, 454.

Sic utere tuo ut alienurn non livdas. Del.

and R. R. Canal Co., v. Lee, 2 Zab. 243,

247; McGuire v. Grant, 1 Dutch. 356,

361; Davidson v. Isham, 1 Stock. 186,

189; Ross v. Butler, 4 C. E. Gr. 294, 298
;

Thomas Iron Co. v. Allentown Iron Co.,

Feb. 1877, Chancery.
Solutio pretii eniptionis loco habetur. Fox

V. Prickett, 5 Vr. 13, 17.

Stabit presumptio donee probetur in con-
trarium. Johnston v. Darrah, 3 Hal. 282,

286.

Stare decisis. Northampton v. Stafford, Pen.
125, 129; Staie v. Wilson, Pen". 300. 307;

. Hull V. Phillips, Pen. 3(37, 368 ; Ellis v.

Robinson, Pen. 707, 708 ; Montgomery v.

Bruere, 1 South. 260, 281; Haggerty v.

Vankirk, 4 Hal. 118, 120 ; Terhune v. Bar-
calow. 6 Hal. 38, 42; State v. Ayres, 3
Or. 479. 480; Den. Mickle v. Matlack, 2
Harr. 98, 101, 122, 186; Yard v. Bodine,
2, Harr. 490, 492; Bell v. Gough, 3 Zab.
624, 674; Adams v. Ross, 1 Vr. 505, 513

;

Geraghty v. McMickcr, 8 Vr. 530; Merritt

ads. Daii, 9 Vr. 32, 36 ; Marselis v. Morris
Caned Co., Sax. 31 ; Slack v. Bird, 8 0. E.
Gr. 238, 243 ; Mulock v. Mulock, Feb. 1877,
Chancery.

Stet pro ratione voluntas. Boylan ads.

Meeker, 4 Dutch. 274, 277; Kearney v.

i»foco>»6, 1 C. E. Gr. 189, 195.

Superllua non nocent. Schenck v. Voorhees,

2 Hal. 383, 390.

Transit in rem judicatani. Fo.v v. Prickett,

5 Vr. 13, 16.
"

Unum quodque dissolvi eo liganiine quo
ligatum est. Stryker v. Vanderbilt, 1

Dutch. 482, 495; King v. Morford, Sax.
274, 280._

Utile per inutile non vitiatur. Camp v.

Allen, 7 Hal. 1, 18.

Verba chartaruni fortius accipiuntur con-
tra proferentem. Conovcr v. Wardell, 5 C.

E. Gr.266, 272. See Contracts, III(6)(4).

Verba generalia restriguntur ad habilita-

tem rei vel personam. Conovcr \. War-
dell, 7 C. E. Gr. 492, 502.

Verba ita sunt intelligenda ut res magis
valeat quani pereat. Hand v. Hoffman,
3 Hal. 71, 7'J; Peck v. Freeholders of Es-
sex, Spen. 457, 466; State, Danforth v.

^ Paterson, 5 Vr. 163, 167.

Verba quic tacite insunt nihil operantur.
Den. V. Brown, 2 Hal. 305, 341.

Victus victori in expensis condemnandus
est. State, Brittin v. Blake, 7 Vr. 442,
445.

Vigilantibus et non dormientibus jura sub-
veniunt. Buchannan v. Rowland, 2 South.
721, 728; Ludlow v. Van Camp, 2 Hal.
113, 114; Den. v. Folger, Spen. 299, 301

;

Van Keuren v. McLaughlin, 6 C. E. Gr.
163, 170.

Volenti non fit injuria. Liddell v. Mc-
Vickar, 6 Hal. 44, 61; Clark v. Smith,
Sax. 121, 139 ; Tompkins v. Horton, 10 C.
E. Gr. 284, 293.

MEADOWS.

1. The act to enable the owners of the
tide swamps and marshes to improve the
same, {Rev. 642, g 1), requires the concur-
rence or agreement of the owners and
possessors of two-thirds of tlie land, ex-
pressed previously to the appointment of
persons to value or re-value the marsh,
swamp or meadow ground, secured by the
bank from the overflow of the tide. Not
only the actual agreement of two-thirds,

but the evidence of that agreement in

some legal binding form, ouglit to precede
the appointment and re-valuation. The
statute gives a special, extraordinary and
delegated power, and those who would
avail themselves of the advantages it

gives, must take the law for their guide,
and regulate themselves by its provisions.

State v. Frank and Guisbert Q-eek Co., 2 Gr.

301.

2. As by the original act, a survey and
strict measurement of the quantity held
by each owner, is to precede the valuation
and assessment, so by the further supple-
ment to the act passed Januarv 22, 1829,

{Rev. p. 643, g 5), there must' be a re-
survey and a new map, showing the
present owners and quantities, before there
can be a lawful re-valuation. Ibid.

3. Under the 18th section of the statute

of 29th of November, 1788,_ {Rev. p. 645),

relative to bank meadows, if the bank gets

out of repair, so that innnediate repairs

are necessary, and the person to whom
that part of the bank has been assigned,

neglects to repair it, if any of the owners
enter and make repairs they may maintain
an action against the person whose duty it

was to make such repairs. Westcott v. Dan-
zenbaker, 1 Hal. 132.



.MEAi)UW8.—MECHANICS LIEN, 1. 753

Meadows.—^The Lien.

4. The act must be strictly followed.

Tracy v. Bownt, Pen. %3.
5. Tlie persons who occupy the meadow

and receive the jirotits tlierclVom, are lia-

ble. Jonex V. Lo/r, Pen. 1048; Doninus v.

Smith, 1 South. 142.

G. Where chosen freeholders and .survey-

ors lay out a ditch or drain, lliey are the

.sole judges, as well of the necessity and
reasonableness of the drain required, as

of the place or i)laces where it is to be

laid out, and of the detriment that may
be caused thereby. Stout v. Freeholders of

Hopewell, 1 Dutch. 202.

7. Their judgment expressed in the re-

turn, is conclusive, and must remain for

onej'ear; and their return cannot be set

aside upon the testimony of others differ-

ing in judgment with them, unless it appear
that their determination was so clearly

wrong as to manifest some bias, partiality,

or fraud on the part of the oHicers, or that

it was procured by corruption or other un-
due means. Ibid.

8. To give the freeholders and surveyors
jurisdiction, the proceedings must show
that the person through whose land the
drain or ditch is h\id out, refused to join
in the work, or to permit it to be done.
Ibid.

9. In altering a ditch, the same notice

is required as in case of proceedings to lay

out and open a ditch, and the return of

the freeholders and surveyors in such cases

must show that everything was done which
is required by the statute under which
they act. State v. Lord, 2 Dutch. 140.

lb. The original survey may be given in

evidence although it has been recorded,
and a copy of such record is evidence.
Doremus v. Smith, 1 South. 142.

11. It was not necessar\' for the surveyor
(appointed under the act to make the sur-

vey of the meadows, and a regular return,

plat and drawing of the same) to adopt
the precise language of the act in his re-

turn to the managers; it is sufficient to

use e.xi^ressions of equivalent import with
those contained in the act, and which show
a substantial compliance witli it. McCarty
V. Brick, 6 Hal. 27.

12. The notice to be given should be
by diiection of the court, although the
court may afterwards adopt it, if satisfied

of its sufficiencv. Matter of Lower Chat-

ham, 6 Vr. 497, 508; 3Iatter of Pequest, Feb.

1877.
13. In this case mere publication was

held insufficient, and a republication was
ordered, and in addition, that copies of the
notices be set up in five of the most public
places in each township where the tract lay.

and nearest thereto, for six weeks, and
also that notice be personally served on
each owner, if found, or by mailing the
same to him if his address could be ascer-

tained, and also by publishing this per-
sonal notice for four weeks. Ibid.

48

14. Query. As to the absolute necessity
of this special notice. Ibid.

15. Tlie notice should describe the tract

as to its location and general bounda-
ries, so that it may be identified with
reasonable certainty, and should also eon-
tain a general statenient of the plan of
drainage proposed. Ibid.; Matter of Fe-
que.it, Feb. 1877.

IG. The names of the land owners
should be put down upon the maps,
wherever they can be conveniently ascer-
tained, in order that the court may deter-
mine whether a majority of them have
petitioned for the improvement or remon-
strated against it, without resorting to ex-
trinsic evidence. Ilnd.

17. The application should be in writ-
ing, and should so appear in the report,
although tlu! statute does not require it to

be returned with the report. Ibid.

IS. Altliougii the notices are insuffi-

cient, yet if a remonstrance, verified by
affidavit, be i:)resented by a majority of the
land owners, commissioners cannot be ap-
pointed. Matter of Passaic, 6 Vr. oil.

19. A rule may be granted the appli-

cants to take affidavits on the question
whether such remonstrance is signed by
the owners of a majorit}' of the lands. Ibid.

See Certiorari, U 73. 96, 274, Constitu-
tion, ^A 103-110, 166, 183-185, Contracts,

I 150, Error, g 75.

MECHANICS LIEN.

I. The Lien.

(a) The right.

{b) Subject of the lien.

( c ) Commencemen t.

(d) Filing contract, specifications, and
effect.

( e) Notice to land oicner.

(/) Consent of land oivner.

Ig) Priority.

II. The Claim.

III. Proceedings.

{a) Parties.

(b) Summons.
(c) Pleadings.

I. The Lien.

(a) The right.

1. An architect, who draws the plans,

and superintends the eonsti-uction of a
building, has a valid lien for his services.
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The Lien.

Mutual Benefit Ins. Co. v. Roivand, 11 C. E.

Gr. 389.

2. The right to the lien depends upon
the fact that the debt was incurred, and
the materials furnished for the purpose of

the building. In the absence of fraud on
the part of the creditor, tlie. rights of tlic

lienholder are not affected by a failui'e to
use the materials, or by their diversion
from the jnnpose for which they were
intended, ^[on•is Co. Bank v. Rockaway
M'fg Co., 1 McCart. 189.

3. It is no objection because it does Tiot ap-

pear that the materials were furnislied for

the erection of any designated building,
or upon the faith of any lien to be created
thereby, if in fact, the materials were sold
and delivered to the defendants, and were
actually used by them in the erection of
the building in the lieu claim specified.

Ibid.

4. A claim by the workman or mate-
rialman for more than has, in fact, been
earned by him, is fatal to his right to use
the statutory proceedings against the
owner. Reeves v. Elmendorf, 9 Vr. 125;
Sherer v. CoUins, 2 Harr. 181," 182.

5. Taking notes for a lien claim is no
abandonment of the lien security, and if

the notes are not paid at maturity, the
claimant may enforce his lien in the same
manner as if the notes had never been
given. Edwards v. Derrickson. 4 Dutch.
39, affirmed, 5 Dutch. 468. See Debtor
AXD Creditor, | 7.

G. Where there was a running account
between the builder and materialman, for

materials furnished for several houses, and
no application had been made, the owner
is entitled to have applied to the earliest

items of such account an outstanding note,
which, together with one already matured,
was given in renewal of a prior note for

the account. Dey v. Anderson, Feb. 1877,
Dixon, J., dissenting.

(b) Subject of the lien.

7. The claimant filed his bill of partic-
ulars, with an affidavit, alleging that the
amounts in the bill set forth were for

casings, blinds, etc., and materials furnish-
ed in the repairing, altei'ing, erecting,
and finishing of the buildings in the
claim describetl. Held, that this did not
create a lien under the statute. Whltenack
V. Noe, 3 Stock. 413.

8. A porch, or piazza, is an "addition
erected to a former building," and is the
subject of a lien. Folding doors are not
an "addition," within the meaning of the
act—it is only an alteration. Ibid.

9. A mechanic cannot have a lien for

converting a garret into bed rooms— it is

only an alteration. Ibid.

lb. The lien covers the "addition,"
which is declared to be a building for the
purposes of the act; but it does not cover

the building to which the "addition" is

attached or erected. Ibid. 419.

11. A flume constructed of wood, and
used to lead the water from the pond or
raceway to the wheel inside the mill, is a
fi.xture within the meaning of the act.

Derrickson v. Edwards, 5 Dutch. 4f»8; S. C,
4 Dutch. 39.

12. An atldition to a building, must be a
lateral addition, on ground outside of
the building to which it constitutes an ad-
dition. Updike v. Skillnian, 3 J^utch. 131.

See Dunni'll v. Henderson, 8 C. E. Gr. 175.

13. Adding to the height, extending
the depth, or increasing the interior ac-
commodations of a Iniilding are altera-

tions, and not additions, within the con-
templation of the act. Ibid.; State, Perrine
V. Parker, 5 Vr. 352.

14. A floating dock is not a building or
a fixture, within tlie meaning of the first

or fifth sections of the mechanics' lien

law. [Now made subject of lien. Rev.

pp. 6G9, 670, II 6. 10]. Coddington v. Beebe,

2 Vr. 477 ; S. C, 5 Dutch. 550.

15. A fixture within the fifth section
must be one attached to building. Ibid.

[Extended. i?er. p. 609, ^ 6J.
16. The lien law does not distui'b the

question of trade fixtures. Ibid.

17. The supplement to the lien law,
passed March 22d, 1860, (Rev. p. 669, § 6),

does not apply to cases where the work
was done and the lien accrued prior to

the passage of the act. .S'. C, 5 Dutch. 550.

18. Query. Whether a mill and the
lands whereon it is built may be subject to

a lien for materials found and work done
on the raceway. Sherer v. Collins, 2 Harr.
181, 183.

19. Where the change in the building is

clearly shown by the evidence, the ques-
tion, whether it constitutes an addition or
alteration, is a question of law, upon which
the court should instruct the jury. Updike
V. Skillman, 3 Dutch. 132.

20. Certain changes in plan, structure,

dimensions and general appearance, such
as cause a building to become, accord-
ing to common understanding, a new'
structure. Held, not a construction or
erection, within the meaning of the lien

law. Combs v. Lippincott, 6 Vr. 481.

21. In order to subject a building to the
lien law, the owner must have some estate

in the land on which it stands, otherwise
there can be no lien either on the land or
the building. Coddington v. Beebe, 2 Vr.
477.

22. A lot of land under tide water is not
a lot or curtilage, within the meaning of
the first and fifth sections. Ibid. [See Rev.

p. 670, I lOj.

23. In order to subject a building to the
lien law, it must have been built upon the
lot sought to be affected by the lien, and
have remained there until the lien at-

tached. Ibid.
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24. A lien claim described the property
as the Phcenix mill, together with the lot

and curtilage whereon the same stood,

which was designated as "all that tract of

land known as the Pluenix mill jn-operty,"

and was described by metes and bounds;
the number of acres was not stated in the

lien, but appeared by the evidence to be
about fifty-three ; there were, besides the

mill, two dwelling-houses on the tract,

which were usually occupied by j)ersons

eniployed about the mill; with one house
seven or eight acres of land were enclosed

;

the residue of the land was unenclosed
and was chietiy open, broken, back land;
for thirty years the whole had been known
and conveyed as one property, field, tliat

the w'hole tract was properly included in

the lot and curtilage whereon the build-

ing was erected and was liable to the lien.

Derrickson v. Edwards, 4 Dutch. 89; S. C. 5

Dutch. 468.

25. If it appear to the court that the
claim includes more land than can be
covered by the lien, it is no reason for dis-

missing the suit ; it should be left to the

jury to say hoAv much is covered by the
lien, and judgment should be given accord-

ingly. Ibid.

26. The lien is not confined to the house
and the ground it covered, but extends to

so much of the tract of land on which the

house was built as, with the house, would
be required to discharge it; Vandyne v.

Vanness, IHal. Ch. 485; Mutual Benpfit

Ins. Co. v. Rowand, 11 C. E. Gr. 389, 397.

See Sherer v. Collins, 2 Harr. 181, 182.

27. Real estate conveyed in fee to hus-

band and wife during coverture, is liable

to a mechanic's lien, placed upon it for a

debt contracted by the husband. Wash-
bur7i v. Burns, o Vr. IS.

28. The land of a married woman is not
liable for work and materials furnished in

erecting a building under a contract made
with her husband. Johnson v. Parker, 3

Dutch. 239.

(c) Commencement.

29. The excavation for the foundation is

"the commencement of the building,"

within the meaning of the mechanics' lien

law. Mutual Benefit Ins. Co. v. Rowand, 11

C. E. Gr. 389.

30. In the case of an addition, the twenty-
third section [Rev. p. 073) does not refer to

the commencement of the original build-

ing, but to that of the addition. Whitenack
\.^Xoe, 3 Stock. 413, 419. See Coddington
V. Beehe, 2 Vr. 477, 480.

31. A building is commenced when the

permanent work upon the ground, whether
of excavation or construction, has pro-

gressed so far as to inform reasonable ob-

servers that it is designed for the erection

of a building. Jacobus v. Mutual Benefit

Ins. Co., 12 C. E. Gr. 604.

32. The act creates a lien for the mate-
rials found and the work done in erecting
the building from the time of finding the
materials or doing the work. Vandyne v,

Vanness, 1 Hal. Cb. 485, 490.

3;5. The statute, in express terms, makes
the debt a lien from the commencement
of the building. The proceeding under
the statute to enforce the lien is a proceed-
ing in rem. It does not create the lien any
more than a proceeding and decree for the
foreclosure of a mortgage. Gordon v.

Torrey. 2 McCart. 112.

34. A change of ownership during
the progress of the building does not make
a new commencement of the building, nor
affect the validity of the lien which at-

tached at the commencement of the build-

ing. Ibid.

35. Nor will the interruption of the
work for a short period, and its subse-
quent resumption without a change of its

original design and character, constitute a
new commencement, or affect the attach-
ment of the lien when the building was
originally commenced. Ibid.

36. Semble, that it is no evidence of the
time of the commencement of the build-

ing, and therefore of the lien, that- such
fiict is entered either in the claim or in

the judgment, except where the fact was
put in issue and found by the jury. Ibid.

I

37. Query. In the absence of parol evi-

1 dence, whether the record is evidence of

I

such time prior to the date of the work
done, or materials furnished as specified,

or to the actual entry of the judgment.
I Ibid.

(d) Filing contract, specifications, and
effect.

38. One design of requiring the contract
to be filed is to apprise mechanics and
materialmen to what extent the building
is exempt from liens, and how far they
must look to the responsibility of the
builder alone for payment. Ayres v. Revere,

1 Dutch. 474, 479 ; Mechanics' Loan Associa-

tion v. Albertson, 8 C E. Gr. 319, 320.

39. Where resort must be made to the
specifications to ascertain wdiat part of

the building is erected by contract^ the
specifications must V)e filed. Ibid.

40. But if the contract provides that the
contractor shall do all the work, and fur-

nish all materials, it is not necessary to

file the specifications, although referred

in the contract, and declared to be a part

thereof. Babbitt v. Condon, 3 Dutch. 155,

Haines, J; Budd v. Lucky, 4 Dutch. 484.

41. Filing the contract after the foun-
dations wex*e finished, will not render
the owner liable, where such contract does
not include the foundation. Budd v.

Lucky. 4 Vr. 484.

42. Filing the contract only protects the
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building from liens for work or materiMls

furnished to the contractor. If the owner
orders materials or employs mechanics
on his own account, a lien attaclies for the

same. Mechanics' Loan Ass'n v. Albertson,

8 C. E. Gr. 319.

43. While the lien law has thrown upon
the mortgagee or purchaser 'the burden of

inquiring wliether tlie work is done or

materials furnished in pursuance of the

contract, it has at the same time required

the mechanic and materialman to ascer-

tain whether a contract is filed before eacli

day's work is done, or eacli load of mate-
rials is delivered. Ibid. 321.

44. Tlie employe of a contractor may
proceed under the lien law for work done
thereon, unless the contract of his employ-
er is in writing. Van Pelt v. Hartouqh, 2 Vr.

331.

45. The last clause of the second section

of the mechanics' lien law, [repealed], and
which is in tlie words following, viz.: "And
no building or land shall be liable for work
done by any person not employed by the

owner or agent on his account," refers to

a building erected in whole or. in part, by
a contract in writing. Ibid.

46. -The effect of the clause is to protect

a building erected in whole or in part by
a contract in writing, from the liens of

employes of contractors, although such
contract be not filed in the county clerk's

office. Ibid.

(e) Notice to land owner.

47. If a notice is given to the owner of a
building, under the mechanics' lien law,

that lumber delivered to the builder is not
paid for, and requests the owner to retain

the amount from moneys due from him
to the builder, it is evidence from which a
jury may infer that the lumber was sold

to the builder, and that the credit was
originally given to him. Hetfield v. Doiv,

3 Dutch. 441.

48. To entitle the workman, or material-

man, to an action against the owner, under
the 3d section of the mechanics' lien law,

{Rev. p. 668), there must be a debt due
from the owner to the contractor at the
time the notice is given. Craig v. Smith, 8
Vr. 549.

49. If, before that time, the debt has
been legally assigned, so that the con-
tractor has no control over or right of ac-

tion for it, a notice given to the owner by
the workman or materialman will create
no obligation under the statute as against
the owner. Ibid.

50. Notice given pursuant to the third
section of the mechanics' lien law, operates
as an assignment of the debt due from the
owner to the contractor, under the contracit,

to the extent of the amount due from the
contractor to the workman or material-

man. Wiqhtnmn v. Brenner, 11 C. E. Gr.

489.

51. Such notice not only gives the work-
man or materialman a right of action
against the owner, if he improperly refuses

to pay, but he thereby acquires a right to

the debt due to the contractor, under the
contract, which a court of equity will en-
force by staying the collection of a judg-
ment recovered by the contractor against
the owner, and by ordering the money paid
into court, that it may be paid to those who
are entitled to it. Ibid.

52. Ill a suit by the contractor against
the owner, the owner is not entitled to

credit for the sums due to the workmen
and materialmen, who have given notice
pursuant to the third section, unless he has
made payment, since the statute only au-
thorizes a deduction when payment has
been actually made. Ibid.

53. Orders drawn by the contractor upon
the fund in the hands of the complainants,
and presented to them, though not accept-
ed, constitute an equitable assignment pro
tanto of the fund, which will fix the fund
in the hands of the debtor, and will be pro-

tected and enforced in a court of equity.

Superintendent, &c. v. Heath, 2 McCart. 22.

54. Most American courts maintain the
doctrine, that, without the assent of the
debtor, a valid assignment cannot be made
of a part of a debt which will be enforced
against him in a court of law. But it has
no application to an equitable assignment
sought to be enforced in a court of equity,

as against the fund in the hands of the
debtor upon whom the order is drawn.
Ibid.

55. A mortgage recorded, but held by
the mortgagor ready for delivery when he
should obtain a loan. Hehl, not to have
been recorded so as to be notice as against

lien claimants, until the day when the loan

was made and the mortgage delivered.

Mutual Benefit Ins. Co. v. Rowand, 11 C. E.
Gr. 389.

56. An action at law can, imder proper
conditions, be maintained against the
owner of a building by a laborer, journey-
man, or materialman, upon a notice

served according to the 3d section of the
mechanics' lien law, to recover the amount
claimed in the notice and due the person
who serves such notice, from the con-

tractor. Reeim V. Elmendorf, 9 Vr. 125.

57. The test is, wluither a suit for the
money in question will lie by the con-
tractor against the owner. Ibid. 130.

58. An action cannot be maintained, un-
der the 3d section, against the owner, upon
a notice, when the owner has reasonable
cause to dispute the claim of the person
serving the notice. Ibid.

59. in such case, the only course for the
claimant is to verify it by a judgment
against the contractor. Ibid. See Sherer
V. Collins, 2 Harr. 181, 184.
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GO. If, by the terms of <a contract, the

owner has the right to retain the money.s
earned nntil the cmnpletion of tlie bnilcl-

ing, ami then to make dednctions from
sucli sum on account of the dehiy of the

work, such right wiU be of equal avail,

whether the suit is at common law by the

contractor, or under the statute by the

workman or materialman. Ibid.

Gl. The mere disallowance of the claim

of a sub-contractor will not prevent a suit

against the owner by the sub-contractor,

on a notice served by him, claiming on a

quantum meruit for work anil materials.

Ibid.

See Equity, § 880.

(f) Consent of land owner.

G2. The lien law, so far as it operates to

charge the lands of a party with a debt
not contracted by him or for his ultimate
benefit, should be strictly construed.
Associates, &c., v. Davison, ~y Dutch. 41t).

G3. Where one party erects buildings

upon lands of another, the land will not
be subject to lien, unless the owner con-

sents to the erection of the buildings; and
such consent must be given in the manner
prescribed by statute, and with the inten-

tion of making an agreement that will

make the land subject to lien. Ibid.; Bab-
bitt V. Condon, 3 Dutch. 154; Macintosh v.

Thurston, 10 C. E. Gr. 242, 247.

64. If the owner of land makes a con-
tract to sell, and agrees to advance a
certain amount of money upon condi-

tion that the vendee will erect certain

buildings thereon, and that when such
buildings are completed he will give a

deed for the land, and take a mortgage
from the vendee to secure the purchase
money and the money so advanced, it is

not the consent required bv statute. Ibid.;

Macintoshx. Thurston, 10 C. E. Gr. 242, 248;

Nat. Bank v. Sprague, 5 C. E. Gr. 13 ; Lamb
V. Cannon, 9 Vr. 362; Strong v. Van Deusen,

8 C. E. Gr. 369.

65. An assertion by such owner that the

lienholders would be perfectly safe in going
on, is not a contract with them to put up
the buildings. It is not sucli consent as

will bind the owner or the property ; to

have such effect it must be in writing.

Strong v. Van Deusen, 8 C. E. Gr. 369.

66. In such case, only the equitable es-

tate of the purchaser is affected by the

lien. Nat. Bank v. Sprague, 5 C. E. Gr. 13.

67. Where it was objected to the validity

of the lien that the building was not erected

by the owner of the land, nor by his con-

sent expressed in writing, and it appeared
that, pending the erection of the building,

the owner had conveyed the land as col-

lateral security for the payment of a debt,

that the deed was intended simply as a

mortgage, and that on satisfivction of the

debt the land was re-conveyed. Held, that

these circumstances dispose of the objec-

tion. Gordon v. Torrey, 2 McCart. 112.

(g) Priority.

07a. Parties who have made demand and
given notice under tlie statute are entitled

to no ])riority. The statute confers (m
mechanics and materialmen no exclusive

or superior right to the fund in the hands
of the owner. Each creditor is entitled to

be paid in the order in which his notice or

order was presented. Superintendent, <fcc.

V. Heath, 2 McCart. 23.

68. Where there were three classes of

claims, (1) Those for work done or mate-
rials furnished for which the creditor

made demand and gave notice; (2) simi-

lar claims for which the contractor drew
orders on the ow'uer, and presented them,
but they were not accepted

; (3) claims

for debts due from the contractor other

than for work or materials used on the

building, and for which orders Avere also

drawn and presented, but not accepted.

Held, that claimants under the first class

must be paid in the order and priority in

which demand and notice were given ;

and that claimants under the second and
third classes stand on the same footing,

and are entitled to be paid pro rata out

of the fund. Ibid.

69. But where the debtor pays the fund
into court neither class can claim priority

over the other, and each creditor must be

paid in the order in which his notice or

order was presented. Ibid.

See Mortgages, V(^).

II. The Claim.

70. It is no objection to the validity of.

the liens that the mortgagor procured them
i to be filed, or that he concealed their ex-
' istence from the mortgagee at the time of

obtaining the loan for which the mortgage
! was given. If the mortgagor was actuated

by fraudulent motives, it cannot affect the
' rights of the lienholders. Gordon v. Torrey,

2 McCart. 112.

I

71. There is nothing in the statute which
requires that the time of the commence-
ment of the.building, and the consequent
attaching of the lien, should be specified

either in" the lien itself or in the record of

i the judgment. Ibid.

72. It is not necessary to state the par-

ticulars of such labor or materials; if the

claim shows the work done, the time it

was executed, that it was done by con-
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tract, the price stipulated and the amount
due to the claimant, it is sufficient. Ed^
wards v. Derrickson, 4 Dutch. 39, affirmed,

5 Dutch. 4GS.

73. A lien claim filed upon separate
buildings and upon distinct lots of land,

without^ apportioning the claim and
designating specitically the amount claim-
ed upon each, is not a compliance with
the statute {Rev. p. 670, § 11), and must be
postponed to the claims of other encum-
brances. Morria Co. Bank v. Rockaway
M'f'g Co., 1 C. E. Gr. 150; S. C. 1 McCart.
189. See Derj v. Anderson, Feb. 1877.

74. Nor does it remove such objec-

tion, that it ajipears by the evidence that

the claim may be apportioned between
the different buildings in proportion to the
value of the materials used in the con-
struction of each of them. Ibid.

75. A bill of particulars in a lien claim
(except in cases of claim under contracts)

must show the time when the labor was
performed or materials furnished. A state-

ment that it was between two given dates
is not sufficient, and the kind of labor

performed and materials furnished, and
the price of each, must also appear; a
charge including both labor and materials
is insufficient. Associates, &c. v. Davison,
5 Dutch. 415.

7G. The mechanics' lien law does not
require either the lien claim or the declara-
tion to state the legal estate of the owner
in the land; it only requires the name of
the owner of the land, or of the estate on
which the lien is filed, to be stated. Cornell

V. Matthews, 3 Dutch. 523.

77. If a lien claim describe more land
than IS properly included in the lot or
curtilage on which the building is erected,
the lien for that reason is not invalid, but
will be good upon what properly belongs
to the lot and curtilage, and is necessary
to the enjoyment of the premises. Der-
rickson V. Edwards, 5 Dutch. 438, affirming
4 Dutch. 39.

78. So also, where the claim embraces
all the buildings, w hen it properly covers
•onlv the additions, miitenack \. Noe, 3
Stock. 413, 418.

See CoxTRACTS,
'i 158, Error, ^ 121.

III. Proceedings.

(a) Parties.

79. When the title to the property is

changed between the time of making the
contract or doing the work and the time
of filing the lien, the person owning the
property when the lien is filed is the
proper one to be made a party as owner.

I
Robins v. Bunn, 5 Vr. 322 ; Derrickson v.

' Edwards, 5 Dutch. 468, affirming 4 Dutch.
39.

80. Section twenty-one [Rev. p. 673) pre-

;

vents the abatement of proceedings by the
death of the builder or owner, and extends
the remedy to executors or administrators.
Ibid.

81. The executors and administrators
named in this supplement are the execu-
tors or administrators of the owner at the
time the lien is filed, and not of the

I former owner wlien the contract is made
I

or the work done. Ibid.

j

82. A scire facias issued on a mechanic's
!
lien, under the lien law of 1846, and the
supplement thereto, passed in 1851, should

, include, as defendants, the owner of the
i
proi:)erty and the person who contracted

j

the debt. Sinnickson v. Lynch, 1 Dutch.
317. [But see Rev. p. 672, § IS].

83. A mortgagee is not an " owner

"

within the meaning of the mechanics' lien

law, and is not entitled to notice of a suit

upon a lien claim. The owner of the legal

estate is alone to be made a partv. Tomp-
1 kins V. Horton, 10 C. E. Gr. 2M.

'

j
84. To enforce the lien, the suit must

i be against the builder and the owner of

I

the land and building. Ayres v. Revere, 1
Dutch. 475.

85. A lien will not attach to premises

j

when the owner is not made party to the
I suit. Macintosh v. Thurston, 10 C' E. Gr.

j

242.

I

See Equity, ^ 534, Husband xsd Wife,
§ 154.

(b) Summons.

86. The mechanics' lien law does not,

in terms, authorize a judgment.against the

building and land where there has been
actual service of the summons, as dis-

tinguished from legal service, although it

1
does, by nece.ssary implication ; hence, a
judgment against the land, is not invalid

!
by reason of actual service of the sum-
mons ; and a special fieri facias issued

' thereon is lawful. Mutual Ins. Co. v. Row-
and, 11 C. E. Gr. 389.

87. Where the service of summons on a

lien claim was defective, and a new sum-
mons was issued more than a year after the

furnishing of the labor and materials.

Held, theservice of the new summons was
valid and effectual, and the claim good.

Ibid.

88. Where a suit was brought for work
and labor done and materials found, and
the date of the last article furnished by the

plaintiff, as stated in his bill of particulars,

was more than a year before the issuing of

the summons, the lien cannot be enforced,

although the last work done or laat article

furnished, may have been actually within

a year before the summons was sued out.
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Bement v. Trenton Locotnotive Co., 3 Vr. 513,
affirming 2 Vr. 246; Raymond v. Post, 10
C. E. Gr. 447, 450.

See Amendments, | 3.

(c) Pleadings.

89. In a suit br()uj;lil under tlie third

section of the meehanies' Hen hiw, {Rev.

p. 6GS, ^ 3), a.f^ainst thetiefendant, as owner
of a buildinij, it inu.st he averred, in tlie

declaration, tliat the contract for the erec-

tion of the huildin<^ was in writin<j:, and that
the same, or a duplicate thereof, was filed

in the clerk's office of the county in which
the building is situate. Summerman v.

Knowles, 4 Vr. 202.

90. It is not necessary that the declara-
tion should conclude with the proinde
ducit sfctctm clause, nor that the averment
of the liability of the land, should precede
the formal close of the count. The state-

ment of the lien claim concludes the
declaration. Cornell v. Matthews, 3 Dutch.
523.

91. If the work be done, or materials
furnished under a contract, it ought so to

appear in the declaration. Raymond v.

Post, 10 C E. Gr. 447. 450.

92. In a suit brought against the builder
and owner to enforce the lien, a convey-
ance of the land after the work was done,
but before the lien was filed, and a failure

to file the lien according ,to law, do not
prevent a recovery from the builder,
and cannot be pleaded in bar to the
action. The pleas in bar must be the
same as if the suit is brought to recover
money on contract, without any averment
of lien in the declaration. Tomlinson v.

Degraic, 2 Dutch. 73.

93. If the owner wishes to contest the
lien, he must plead, as prescribed by
statute, that the house or land are not lia-

ble to the debt. The builder can only
plead to the action; if the validity of the
lien is contested, it must be by the owner.

;

Ibid. \

94. If the defence, that the suit is not
brought against the builder and owner as
the statute requires, is designed to be set

up, it must be expressly averred in the
plea, and not left to inference. Ibid.

95. The plea, that the premises are not
liable to the debt, does not put in issue the
title to the property, nor compel the plain-

tiff to prove the ownership or estate of the
defendant therein. Cornell v. Matthews, 3
Dutc^h. 523. I

96. Under that plea, it is immaterial
j

what interest the defendant has in the
premises, or whether he has any interest.

|

Ibid.
'

!

97. On a question whether a demurrer
will lie to a declaration in a lien case, Held,
that if the case is not within the statute,

;

the rule of pleading prescribed thereby
does not apply to it. Coddington v. Beebe,
5 Dutch. 550.

98. In action.s on lien claims, the title of
the defendant is not the subject of investi-
gation, inasmuch as the pleadings do not
raise such an i.ssue. Washburn v. Bums, 5
Vr. 18.

See Erhor, ? 13.

MERGER.

1. Where the legal and equitable
estates are united in the same person, the
equitable estate is merged in the legal.
Whyte V. Arthur, 2 C. E. Gr. 521. See De-
scent, I 12.

2. Provided the legal estate is as exten-
sive as the equitable. Bolles v. Stale Trust
Co., 12 C. E. Gr. 308.

3. As a general rule, whenever a greater
and a less estate meet in one and the
same person, without any intermediate
estate, the less immediatel}' merges in the
greater. But an estate tail is an exception
to the rule. Holcomb v. Lake, 4 Zab. 686.

4. When the legal and equitable titles

meet in the same person, it is not a neces-
sary consequence that tlie equitable title

becomes merged in the legal. When the
holder of a mortgage takes a release or
conveyance of the equity of redemption,
a court of chancery will consider the mort-
gage as subsisting, when the purposes of
justice require it. Hinchman v. Emans,
Sax. 100; Van Wagenen v. Brown, 2 Dutch.
196, 204. See Ejectment, § 47.

5. Trust estates in all cases merge in the
legal estate whenever both come to the
same person, for a man cannot be trustee
for himself. Den. Wills \. Cooper, 1 Dutch.
137.

6. The interest of a mortgagee, before
foreclosure, is not such an estate as will,

bv its intervention, prevent a merger.
Wade v. Miller, 3 Vr. 296.

7. So, where a mortgage is given to a
third person and the equity of redemp-
tion conveyed to a tenant. Ihid. 305.

8. But a mortgage given by a lessor to his
lessee will not merge the lease, if contrary
to their intention. Black v. Hampton, July,

1820, Williamson, C.

9. A judgment operates as a merger of
the original debt. Barnes v. Gibbs, 2 Vr.
317; Olden v. Hallett, 2 South. 466, 468,(a)

;

Brest V. Vanarsdalni, 6 Hal. 194: Conover
V. Scott, 6 Hal. 400 ; Cox v. Marlatt, 7 Vr.
389, 390.

See Crimes, |? 7-9, Debtor and Cred-
itor, I(/), Dower, ?§ 15, 19, 126, Mort-
gage, Yl{c).
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MILITIA.

1. In src^t emergencies, where cities

or di.strict.s are declared to be under
martial law, and sul)jectto all the rules of

war, tlie power of tlie civil courts is wholly
superseded. State v. Davis, 1 South. 311,

312, Kirkpatrick, C. J.

2. But a court constituted by statute,

acting against a private citizen by way of

fine for neglect of military duty, and not
upon the person to compel obedience, is

a civil court, and its i)roceedings are sub-

ject to review by the supreme court. Ibid.

3. Definition of martial law. Ibid.

4. A fine or {>cnalty against a military

delinquent cannot be imposed by an order
of the commandant; nor can such oi-der

supply any defects in the law imposing
such penalty, or create a court with juris-

diction to impose it. Ibid.

5. If a captain of militia proceed erro-

neouslj-'in classing and assessing the mil-

itia, the supreme court on certiorari will

quash the assessment. State v. Chambers,
Co.xe 400.

6. The return list of delinquents re-

quired by the first section of the militia

act, {Rev. Laws. 508), [repealed], must
show that a fine has been imposed upon
said delinquents, or the e.xecution will be
quashed. State v. Atkinson, 4 Hal. 271.

7. Tbe battalion court have no original
jurisdiction. If no fine has been imposed
by the company court, the battalion court

can impose none. Ibid.

8. Where a justice of the peace issues

an execution or ta.x warrant for fines im-
posed by a military court upon persons
neglecting militia duty, without having
any list of delinquents returned to him by
the officer whose duty it was to make such
return, the e.xecution or tax warrant will

be set aside. State v. Kirby, 1 Hal. 143 ; S.

C, 2 South. 835.

See Bounty, Certior.\ri, g§ 74, 116, 146,

Courts, ^ 73.

MORTGAGE.

I. Form axd V.\lidity.

ia)

(c)

(d)

(e)

if)

(9)

{h)

(i)

What interests may be mortgaged.
Form.
(1) Consideration.'

(2) Description of premises.
(3) Execution and delivery.

Misappropriation.
To secure future advances.
Deed absolute on its face.
Depositing title deeds.

Guaranty of bond.
Assumption.
Keeping alive and re-pledging.

II. Registry and Notice.

III. ASSIGN.MENT AXD TRANSFER.

IV. Rights and Ltabiijties of Parties.

(a) Estate.

(1) Of mortgagor.
(2) Of mortgagee.

(b) Waste.

(c) Mortgagee in possession.

V. Equities between Successive En-
cumbrancers, AND those Claiming
UNDER them.

(a) Between mortgagors.

(b) Between mortgagees.

(c) Between mortgagor and purchaser.

(d) Between mortgagee and purchaser.

(
e ) Between purchcmers.

If) Assignees.

\g) Mortgages and judgments or de-

crees,

{h) Mortgages and lien claims.

VI. Satisfaction.

(a) Payment.

(
b) Release and re-conveyance.

( c ) Extinguishment,

(d) Cancellation.

VII.

VIII.

Redemption,

Forfeiture.

(a) What constitutes.

(6

)

Waiver.

IX. Foreclosure.

(a) Appointment of receiver.

(b) Parties.

(c) Bill.

{d) Answer and defences.

(e) Demurrer.

(f) Amount recoverable.

(g) Proceedings by another mortgagee,

[h] Decree and effect.

[i) Deficiency.

U) stay,

{k) Costs.

X. Ch.\ttel Mortgage.

(a) Validity, and rights ofparties.

(6) Filing and re-filing.

(c) Enforcement.

I. FoR^r AND Validity.

(a) What interests may be mortgaged.

1. Everything which is the sul;)ject of a

contract, or which may be assigned, is
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capable of hcini,' mortgaged. Neligh v. 1

Michnior, 3 Stock. 53'J. !

2. A jHM-soii who has gone into po.sscs-
'

sioii of n>al testate, uiuler an agreement
to purchase, whether writleii or })arol,

has siU'h an interest in the property as is

capable of being mortgageil. Ibid.; Sin-

clair V. Armitiif/e, 1 Beas. 174.

3. Such mortgage will prevail against a
subsequent pun-baser with notice. Ihid.

4. Where a deed is executed to busljand

and wife, the husband lias such an inter-

est in the premises as he may mortgage
for his own life, without her con(;in-renee,

but not to the prejudice of her rights, in

case she survive. Ven. Wijckoff v. Gard-
ner, Spen. 55(5.

5. So, also where the title is in the hus-

band. Hinchinan v. Stiles, 1 Stock. 301.

6. Heirs have a right to make a dispo-

sition or transfer of their vested inter-
ests. One of the heirs having j)revious to

the sale mortgaged his proportion of tlie

lands to the complainant, to secure a debt,

and drawn an order on the executor to

pay tlie proceeds of his share when sold

to the mortgagee, which was accepted by
the executor, the money was hxed in the
hands of the executor, and the mortgagee
entitled to receive the amount of his debt
out of the proceeds. Herbert v. Tuthill,

Sax. 141.

7. Where at the time of tlie execution
of a mortgage, the mortgagor had no
right, title or interest whatever in the
mortgaged premises, and no power or

authority to execute the mortgage, but the
title was in other parties, of wiiom the
answering defendant was one, the bill for

its foreclosure was dismissed. Hoff v.

Burd,2C. E. Gr. 201.

(b) Form.

(1) Consideration.

8. A mortgage may be given to indem-
nify the mortgagee for becoming surety
or endorser. The liability forms a sufficient

consideration, and such mortgage will be
valid as against subsequent purchasers or

encumbrancers. Uhler v. Semple, 5 C. E.

Gr. 288.

9. When the defendant, by agreement
with one H. D., executed a bond and
mortgage to the complainant, in satisfixc-

tion of a debt due from H. D. to the com-
plainant, the defendant cannot set up that

he did not receive full consideration from
H. D. for his undertaking. That was a

matter entirely between himself and H.
D., and neither want of consideration nor
illegality of consideration for the agree-

ment between them, can in any wise im-
pair the validity of the bond and mortgage
given to the complainant. Leev.Kirkpat-
riek. 1 McCart. 2(54.

10. So, a mortgage given by the legal

owner of the fee, to one of several persons
having a beneficial interest therein, witli

the consent of all the others, for the
avowed purpose of enabling him to raise

money on it, is a valid seciuity ; and in the
hands of any one wlio has advanced money
or become security for money raised, is

upon sufficient consideration to sustain it,

as against all subsequent encumbrancers
or purchasers. Furimm v. Burnett, C. E.

Gr. 87.

11. Where a mortgage wa,s given by one
partner, so as to enable the other to settle

their common affairs after the partnership
was dissolved, and was aftm-ward assigned
to the complainants in payment of goods
used in such settlement. Held, tliat the
mortgage w-as used for the purpose for

which it was created, and that it was trans-

ferred to the complainants for a full con-
sideration. McCurdy v. Agnetv, 4 Hal. Ch.
733, reversing 4 Hal' Ch. 9.

12. In the alisence of satisfactory proof
of actual fraud, when part of the consid-

eration of a mortgage alleged to be fraud-

ulent as against creditors appears to have
been for a debt actually and l>()U(i fide due
at the time of its execution, and the resi-

due was without lawful consideration,
the mortgage will be sustained to the ex-

tent of tlie consideration actually given,

and will be declared void as to the residue,

so far as the claims of subsequent judg-
ment creditors are affected. Coley v. Coley,

1 :McCart. 350.

13. But where the mortgagee admits
that he required an absolute deed as secu-

rity for a debt, without any recital to show
what the debt was, and the mortgagor tes-

tifies that the consideration expressed in

the deed was the del)t it was intended to

secure, the burden of proof is on the mort-
gagee to show that it was given as security

for a greater amount. Freytag v. Hoeland,

8 C. E. Gr. 36.

See Bonds, § 147, Contr.\cts, I 95, Con-
veyaxce, \lib). Equity, f? 359. 361. Estop-
pel, I 44, Evidence, ?| 237, 457, Fraidu-
LENT Conveyances, IV. Infra, IX(f/).

(2) Description of premises.

14. The presumption is that the instru-

ment was prepared according to instruc-

tions, and if the draughtsman in reading the
instrument before execution read "forty,"

instead of "twenty" acres, this will not viti-

ate the instrument, unless it be shown to

have been done intentionally with a view
to defraud and deceive. White v. Williams,

2Gr. Ch. 376, 382.

15. A mortgage contained the following

description, "All that certain tract * *

* * on the southeast side of the farm
late the property of J. C. deceased, (the

father) bounded on the S. W. bvtlie public

road * * * * and X. W." by lands of
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J., N. E. by other lands of the parties of

first part/and on S. E. by other lands of

parties of first part, containing fifty acres,

or the next and nearest adjoining thereto

fifty acres of land, of and belonging to the

said farm or plantation now in the joint

or separate possession of the aforesaid

James, Alfred and Edward Crommelin
that is unincnmbered, provided the first

fifty acres lierein described is in any Avay

incumbered so as to defeat the title liereby

made or intemled to be made to the said

R. L." The mortgage is not void for un-
certainty as to eitlier of the tracts therein
referred to. Lee v. Woodworth, 2 Gr. Ch. 37.

17. The whole farm is subject to the
mortgage, and may be taken to satisfy it if

necessary. A strip of fifty acres on one
side is to be resorted to first ; if that should
be so encumbered as to defeat the title, or

prove insufficient to raise the mone}', then
the next adjoining fifty acres, and so on
by separate and adjacent parcels ot fifty

acres, until one is found not so encum-
bered as to defeat the title and claim of
the mortgagee. Ibid.

18. A line drawn parallel to the south-
east boundary line of the farm, so as to in-

clude fifty acres, will define with accuracy
the first lot of fifty acres intended to be
mortgaged. Ibid.

19. And the mortgage does not fiiil

against the nearest adjoining fifty acres
described as unencumbered, although the
whole propertv should be encumbered.
Ibid.

20. Although a mortgagee obtained his

lien on some ores by the mistake of the
scrivener, thus embracing a certain ore
that was not intended, there is no reason
why he should be compelled to relinquish
his security until his debt is paid. N. J.

Franklinite Co, v. Ames, 1 Beas. 513, affirm-
ing 1 Beas. 66.

21. The Morris Canal Company having
made a loan, executed a mortgage, bj^

authority of an act of the legislature,

"upon all and singular the Morris canal
^ * * as the said canal has been laid

out, * * * and being now in a course
of completion from the Delaware to the
Hudson river ; together with all and singu-
lar the dams, aqueducts, locks, planes, cul-

verts, bridges, towing-paths, embankments,
basins, wharves, docks, waters, water-
courses, machinery, privileges, append-
ages anil appurtenances thereto belonging
or appertaining." At the time of the exe-
cution of the mortgage, the canal had not
been constructed from the Passaic to the
Hudson, nor Viad the land been purchased
upon winch the canal was subsequently
constructed. The route had been surveyed,
although a part of the route was subse-
quently varied. Held, that the said mort-
gage co\'ered the entire canal from the
Delaware to the Hudson, and also the pier
at Jersey' City, which was constructed upon

land purchased after the execution of the
mortgage ; also, tliat the feeder of the
canal passed Ijy the said mortgage as part
and parcel thereof. Morris Canal Co. v.

Willink, 3 Gr. Ch. 379.

21a. A mortgage of all the franchises,
lands and appointments of the main line

of a railroad then owned by the company
or thereafter to be acquired, does not
include a lateral branch, or extension
subsequently made. Randolph v. N. J. W.
L. R. R. Co., Feb. 1877, Chancery.

See Equity, |? 107, 357.

(3) Execution and delivery.

22. An instrument in the form of a mort-
gage does not become a mortgage by the
mere fact that it has been recorded, if it

has not been delivered. Jacobus v. Mutual
Benefit Ins. Co., 12 C. E. Gr. 604, 618, Di.ron,J.

See State Bank v. Holcomb, 7 Hal. 101, 197.

23. A mortgage signed in blank and
given to an agent, by whom it is after-

Avards filled in and delivered, is not a
legally executed deed. The most that
can be claimed for it is, that it may create

an equitable lien, which, under proper
circumstances, this court will enforce. Fox
v. Palmer, 10 C. E. Gr. 416.

24. That a mortgagee has possession of

a mortgage executed and recorded is, of

itself, cogent evidence ofdelivery, although
the accompanying bond and a policy of

insurance on the premises, remained in

the mortgagor's possession. Commercial
Bank v. Reckless, 1 Hal. Ch. 650, reversing

S. C. 430.

25. Where a mortgage was obtained from
the clerk's office by the person named as

mortgagee without the consent of the
mortgagor, and after he had refused to

deliver the bond to secure which the mort-
gage w'as drawn, such possession is no evi-

dence of delivery. Ibid.

26. To constitute such delivery, the
grantor must part, not only with the pos-

session, but with the control of it, and
deprive himself of the right to its recall.

Ibid.

27. Where a claimant agreed to borrow
money from a prior claimant in order to

purchase the property, and to give him a
mortgage for the amount of both claims,

then, after the sheriff's sale, finding the
property out of repair and wishing to

transfer his bid, was dissuaded by the prior

claimant promising to furnish otlier money
to make such repairs. Held, tliat his subse-

quent refusal to furnish such money con-

stitutes neither fraud nor duress, which
can impair the title of the mortgagor or

mortgagee. Dolman v. Cook, 1 INIcCart.

56, 60.

28. A mortgagor who procures a third

party to purchase a mortgage given by
himself, and receives the whole proceeds,
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will not be permitted to assail its validity.

Bush V. Cuslunan, 12 C. E. Gr. 131.

See Bonds, U i'-12, Convevanck, IV,
EVIUENCK, g 188.

(c) Misappropriation.

29. If a niurtg:ijj;e wa.s given for a .speci-

lip purpose it must be exclu.sivcly applied

ti> that purpose. Any other disposition of

tlie security is a fraudulent nii.sapi)ropria-

tion, against which the mortgagor would
be entitled to relief in equity. Andrfiivsv.

Torreij, 1 !McCart. 355; At water v. Under-

hill, 7 C. E. (xr. 599, reversing, 7 C. E.

Gr. 16.

30. The cases of Cornish v. Bryan, 2

Stock. 146, and Wcstervelt v. Scott, 3 Stock.

80, Held, not to be in conflict with this

principle. Ibid.

31. It is no answer to .such a defence
that the holder of the mortgage is a bona

fide assignee thereof without notice of the

misappropriation Ibid.

See Supra, | 11.

(d) To secure future advances.

32. That a mortgage given to secure fu-

ture advances is valid, as between mort-
gagor and mortgagee, is no longer an open
question. Bell v. Fleming. 1 Beas. 13, 490;
McDoicell V. FLiher, 10 C. E. Gr. 93.

33. Such mortgage is good as against a
subsequent purchaser or inortgagee. Far-
num V. Burnett, 6 C. E Gr. 87.

34. When duly registered it is also en-
titled to priority over subsequent encum-
brances, for all advances made prior to

actual notice of the subsequent encum-
brance. Ward v. Cook\ 2 C. E. Gr. 93;
Kline v. McGackin, 9 C. E. Gr. 411, 417.

35. Whether it will only secure advances
to the time when the subsequent encum-
brance was executed, or to the time of the
actual notice thereof may be deemed not
altogether a settled question. Bell v. Flem-
ing, 1 Beas 13, affirmed, 1 Beas. 490.

36. It is not necessary that such mort-
gage should show on its face that it was
given as security for future advances,
although, as a matter of propriety and
safety, this should be done. Ibid.; Griffin
v. N. J. Oil Co., 3 Stock. 49.

37. In many cases a subject pledged
for a debt may be considered as security

for future loans. Robinson v. Urquhart, 1

Beas. 515, Williamson, C.

38. Parol evidence is admissible to show
that the mortgage was intended to secure
a debt diffei'ent from that therein e.xpress-

ed. Ibid.

39. Such a mortgage does not contra-
vene the registry laws of this state. Ibid.

40. W^here a mortgage is shown to be
an open one, the holder can recover
nothing but what is ])rov('d with reason-
able certainty to be due. Doulits and in-

1 definiteness should work against the mort-
gagee and not in his favor. The burden

I of proof is on him. Kline v. McGuchin. 10
C. E. Gr. 433.

41. If the first mortgagee have know-
ledge of the e.xistence of a second mort-
gage upon the estate, he cannot give
further credit upon his ])rior mortgage,
provided it be entirely optional with him

' to make further advances. Ward v. Cook,

I

2 C. E. Gr. 93.

42. Where no money has been advanced
' under the arrangement from which such
I

mortgage originated, a bill for foreclosure

! will be dismissed. McDowell v. Fisher, 10
C. E. Gr. 93.

[

43. A mortgage given to a bank to se-

i cure payment df $10,000 in six months,
contained a proviso as follows : " This

• mortgage being given to secure whatever
amount of indebtedness may at any time

,
hereafter exist from the said B. (the mort-

j

gagor). to the First National Bank of Pat-
I erson," &c. Held, that the mortgage was
not restricted to the indebtedness of the
mortgagor to the bank, from direct deal-

ings between them, but was also security
for the notes made by the mortgagor to

the order of a third person which the latter

. endorsed to the bank and had discounted.
First Nat. Bank of Paterson v. Byard, 11 C.

E. Gr. 255.

44 Where at the time of the execution
of a deed absolute to secure present debts

and future advances, there was a debt
already due to one of the grantees named
therein. Held, that such debt has a prefer-

ence over any advances subsequently
made by anv of the grantees. Speer v.

Whitfield, 2 Stock. 107.

45. Where a creditor of the mortgagor,
advancing part, and the mortgagor him-
self, the balance of the consideration, took
an assignment, and it was agreed that the
mortgage in addition to the sum advanced,
should be security, in part, for other indebt-

edness, to which the mortgagee afterward
applied the proceeds of sale of certain re-

leased parts of the mortgaged premises.
Held, that as between the mortgagor and
assignee, the latter was not obliged to

deduct from the principal sum of the
mortgage, the proceeds arising from such
sale. Hoy v. Bramhall. 4 C. E. Gr. 73, .569.

46. Before an assignment, a purchaser
had bought parts of such premises assum-

.
ing existing liens. Held, that as between

. the assignee a.id such purchaser the mort-
gage was only good for the amount ac-

tually advanced by the assignee less a
proportionate part of the value of the

premises which the assignee had released

added to tlie proportionate part of the

.
consideration which the mortgagor ad-
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vanced on account of the assip;nment.

The ratio hetween the value of the part

sold and that of the whole mortgaged
premises, at the time of the conveyance
is the basis of calculation. Ibid.

(e) Deed absolute on its face.

47. A deed absolute in terms, but in-

tended merely as a security for an ante-

cedent debt, is a mortgaire. Judge v. Ileese,

9 C. E. Gr. 387 ; MHick v. Creamer, 10 C. E.

Or. 4-29; Sweet v. Parker, 7 C. E. Gr. 453;
PUillip.i v. Hidsizer. o C. E. Gr. 308; Loker-

son V. Stillwell, 2 Beas. 357 ; VandegriJ't v.

Herbert, 3 C. E. Gr. 46G ; Kline v. McGuckin,
9 C. E. Gr. 411 ; S. C. 10 C. E. Gr. 433 ; De-
Camp V. Crane, 4 C. E. Gr. 166 ; S. C. Q> C.

E. Gr. 414; Clark v. Condit, 3 C. E. Gr. 358
;

Youle V. Richards, Sa.x. 534; Vanderhaize v.

Hugues, 2 Beas. 244, 410. See Equity, I

170.

48. If doubtful whether it be a mort-
gage or a conditional sale, equity regards

it as a mortgage. Crane v. Bonnell, 1 Gr.

Ch. 264.

49. The same rule holds although the
defeasance rests in parol. Ibid. : Kline v.

McGuckin, 9 C. E. Gr. 411, 416.

50. If the defeasance be made at a sub-
sequent day, it will relate back to ihe date
of I lie deed. Ibid.

51. It is a question of intention whether
the transaction constitutes a mortgage or

a conditional sale. Crane v. Bonnell, 1 Gr.

Ch. 264
52. Where premises are sold to a bona

fide purchaser without notice of such de-

feasance, the sale cannot be disturbed : but
the vendor is accountable for the proceeds
of the sale. Cornell v. Pierson, 4 Hal. Ch.
478.

53. Where the relation of debtor and
creditor existed, and after executing a
bond with warrant of attorney the debtor
also made conveyance to his creditor, the
consideration being the same debt in both
cases, and then made payments both of
interest and yjrincipal without regard to

the credit endorsed on the bond in respect
of the alleged consideration of such con-
veyance. Held, that such conveyance was
intended as a mere security. Ibid.

54. The relation of debtor and creditor
in respect to the money which constitutes

the consideration, of itself, determines the
character of the convevance. Judge v.

Ree.se, 9 C. E. Gr. 387, 39'7.

55. Any means of proof may be used to

show that the deed was intended to be a
mortgage:—the declarations of the par-
ties; the relations subsisting between
them ; the possession of the premises by
the grantor ; the value of the property
compared with the money paid ; the un-
derstanding that the sums advanced should
be repaid, and the payment of interest

meanwhile on the amount. Sweet v. Par-

ker, 7 C. E. Gr. 453, 457 ; Crane v. Bonnell,

1 Gr. Ch. 264. See Evidence, U "5, 454-
460.

56. Where there is any doubt, the fact

that there is no continuing debt is a
strong circumstance to slunv that a trans-

action is a contract for re-purchase, and
not a mortgasre. Phillips v. Hulaizer, 5 C.

E. Gr. 308; Hoqan v. Jaqnes. 4 C. E. Gr.

123 ; Condit v. tichenor, 4 C. E. Gr. 43 ; De-
Camp V. Crane, 4 C. E. Gr. 166. See Debt-
or AST) Creditor, ^ 81.

57. Where there was an understanding
that the property should be re-conveyed,
the terms of such re-conveyance must be
clearly shown, in order to have a deed ab-

solute declared a mortgaare. Vandegrift v.

Herbert, 3 C. E. Gr. 466, 471.

58. One may convey lands for a cer-

tain price and agree to re-purchase at a
fixed time, for an amount exceeding the
price received, without the sale being con-
strued as a mortgage, or the transaction

being affected with usury. Gleasori v.

Burke. 5 C. E. Gr. 300.

59. But such transactions are suspicious,

and will not be sustained miless there is

clear proof of good faith, and that there
was no intention to cover usury, or to take
away the right of redemption upon what
was, in truth, a mortgage to secure a loan.

Ibid.

60. But where the transaction com-
menced by negotiations for a loan and a
proposition to secure it by mortgage, and
the lessor executed an a.ssignment of a
lease absolute on its face, and at the same
time, or .shortly afterward, entered into an
agreement that upon re-payment of the

consideration of the assignment with inter-

est, the assignee would re-assign the term.
Held, that such conveyance was a mort-
gage. Ibid.

61. Where at the time of the execution
of an absolute deed the only debt due from
the grantor to the grantee was already

secured by bond and mortgage upon a part

of the same premises, and those securities

continued to be held after the execution

of the deed, and the evidence showed that

it was given, not as security for a loan, but

in order to protect the property of the

grantor from his creditors. Held, that such
deed was not a mortgage, although after

the conveyance the grantor by writing

agreed to re-convey the premises upon re-

payment of the amount then found to be
due to the ijrantee. Lokerson v. Stillwell, 2

Beas. 357, 358. Infra, 'i
68.

62. Where a purchaser agreed to buy
the land at sherift"'s sale and advance
money for the accommodation and relief

of the defendant in execution, and to per-

mit him to redeem; which agreement was
made known to the sheriff and the persons

attending the sale, and in consequence
thereof the property was struck off to the

purchaser greatly below its value, such pur-



MORTGAGE, I. 7()5

Form and Validity.

chaser was adjudged to hold the shorifT's

deed only iis a mortgage. Ihtrkclew v. Tuy-
lor, 4 Hal. C'li. 120(). "Sec Evioicnck, ^ 450.'

63. After eonvevanee, the grantor eon-
tinned in posses.sion of the property, took
the rents anil profits, witliout accounting
to the grantee, although the parties were
comparative strangers, and according to

an untlerstanding at the time, al"ter\vard

found some one to repay him and take a
conveyance of the same premises. Hrld,
that the first deed was a mortgage, and
therefore inadequacy of consideration
was of no moment. Hudn'd v. Tomavn, 11

C. E. Gr. 239, 241.

64. A. executed to B., a deed of land
absolute on it^j lace ; and B. e.xecuted to

A. a bontl, in a penal sum, reciting the
deed made hy A. to him, and that A. was
indebted to him on two notes, stating
them, and the amounts thereof, and pro-
viding that if A. should refuse or neglect
to pay the said notes on or before a certain

day, the bond should be void ; but that if

A. should, on or before the said day, pay
the said notes, and the said B. should,
upon due notice of such payment, there-
after neglect or refuse to convey the said
land to A., the said bond should remain
in force. Held, that the deed and bond
constituted a mortgage, and also that the
mortgage was not a security for moneys
due from A. to B. on other accounts. Van
Wagner v. Van Wagner, 3 Hal. Ch. 27. See
Speer v. Whdfield, 2 Stock. 107.

65. A. being indebted to B
,
gave him a

a deed in fee for certain lands, and on the
same day, B. gave to A. a writing, as fol-

lows : "This may certify to A., that I

agree to give him a deed for the lands he
deeded to me this day, providing the said
A. pays me $268 on the 1st of April, 1845,
with interest from the 1st of April, 1844

;

and also he, the said A., to pay me all

other claims I may have against him at

that time in any manner or shape." A.
remained in possession without any lease
or agreement for the payment of rent,

until after the 1st of April, 1845, when he
rented, leased the property and paid rent.

Held, that the deed and writing consti-

tuted a mortgage. Kintner v. Blair. 4 Hal.
Ch. 485; Cornell v. Pierson, 4 Hal. Ch. 478.

66. A deed, taken in lieu of a mortgage,
for the purpose of depriving the grantor of
his right to redeem, will sometimes be de-
clared to be a mortgage, where there is at

the same time an agreement to re-conve\'.

But such construction is never made, where
there was neither an antecedent debt to be
secured thereby nor money advanced for

a loan, and where it appears that no
loan was intended. Merrltt v. Brown, 4 C.

E. Gr. 286.

67. Where there is no pretence of any
agreement for sale, or that the grantee
wanted to buy, and the proof is clear that
the gi'antor was not willing to sell, an ab-

solute deed will be held to be a mortgage.
De Catnp v. Crane, 4 C. E. Gr. 166, 171.

68. In the al)sence of any agreement
that the deed was a mortgage, and where
it ajipeared from the evidence of the per-
son who drew the deed and took the ac-
knowledgment, that it was drawn in the
absence of the grantor ; that the latter did
not execute it as a mortgage, but as a deed,
for the avowed purpose of preventing his

creditors from levying on the lands, and
that at the same time he executed another
deed for the same avowed purpose. Such
deed will not be decreed to be a mortgage.
Condit V. Tichenor, 4 C. E. Gr. 43, 45.

See Conveyance, U 31, 32, Evidence, ^
75, 224, 454, 455, Fraudulent Convey-
ances, U 10, 65, Judgments, § 21.

(f ) Depositing title deeds.

69. A debtor may deposit with his credi-

tor his title deeds as security for an ante-
cedent debt, or upon a new loan, and
thereby create an equitable lien, which a
court of equity will enforce. Robinson v.

Urquhart, 1 Beas. 515, 523.

70. By the law of England, and of the
state of New York, if a debtor deposit un-
recorded title deeds with his creditor, as

security for his debt, such deposit consti-

tutes an equitable mortgage on the land
for the debt. Where deeds for lands in

New York are deposited there with a
creditor, if he be subsequently found in

this state with such deeds in his posses-
sion this court will not compel him to sur-
render them until the debt is paid. Griffin
v. Griffin, 3 C. E. Gr. 104.

71. Apart from the doctrine of equitable
mortgage, if the owner of lands pledges his

deeds as security for a debt, neither he nor
his heirs are entitled to a return of the
deeds, until the debt is paid. Ibid.

72. If title deeds be deposited as a se-

curity for money, and a creditor knowing
these facts, takes a subsequent mortgage on
the same property, he will be postponed
to the e([uitable mortgage of the prior
creditor. Brewer v. Marshall, 4 C. E. Gr.

537, 542.

(g) Guaranty of bond.

73. The guaranty of a bond cannot create
a lien by way of mortgage on real estate of
the guarantor; nor will the fact that such
bond is secured by a second mortgage on
lands upon which the guarantor holds a
prior lien by mortgage orjudgment, create
a lien on such lands, or the interest which
the guarantor has therein. Gausen v.

Tondinson, 8 C. E. Gr. 405.

74. The fact that a mortgagee joins with
his mortgagor as surety in a bond given
by the latter to a party taking a second
mortgage on the property, gives the latter
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no lien upon the interest which the prior

mortgagee had in tlie mortgaged i)remises.

Brant v. Clark, 12 C. E. (ir e:U.

75. Nor would tlie insolvency of the

prior mortgagee and the mortgagor, in

such case, entitle the junior mortgagee to_

priority of payment, in the absence of

fraud on the part of the prior mortgagee.

Ibid.

(h) Assumption.

70. Every purchaser of mortgaged pre-

mises, who by his conveyance, assumes
payment of the mortgage, is personally
liable for any deficiency of the proceeds of

sale to pay the mortgage debt, and a decree

for deficiency may be made against any
one or all. Stic/er v. Malone, 9 C. E. Gr. 427

;

Prudoi V. Wiillams, 11 C. E. Gr. 210. See

Equity, ?? 721, 1115.

77. The insolvency of the obligor in the

bond need not be charged or proved, to

warrant such decree. Ibid.

78. Asuitbrought to re-establish and fore-

close a mortgage, is within the letter and
spirit ofthestatute(7?ei'. p. 118, §76,) author-

izing decrees for deficiencies against parties

liable at law or in equity. Ibid. 430.

70. When the premises are conveyed
subject to the mortgage debt, the grantee

incuis no personal responsibility. Klap-
worth v. Dressier, 2 Beas. 62, 03; Hoy v.

Bramhall, 4 C. E. Gr. 74, 563.

80. And as against the residue of the

property in the mortgagor's hands, will be

liable only for its proper proportion of the

mortgage debt. Ibid.; Harrison v . Guerin,

12 G. K Gr. 219, 223.

81. Where a grantee covenants with

the grantor to pay off an encuml)rance,
if the grantor is personally liable, the

grantee is regarded in equity as the

principal tlebtor, and the grantor only as

a sm-ety. Hoy v. Bramhall, 4 C. E. Gr. 74,

563, 570 ; Sti(/rr v. Malone, 9 C. E. Gr. 426,

430; Croiuell v. Hospital of St. Barnabas, 12

C. E. Gr. 650, 655, 656. See Conveyance,
§217.

82. In equity such stipulation is regard-

ed as a contract to indemnify the grantor,

against the mortgage debt, and as such is

operative between the parties to the deed,
but does not make the mortgage debt a
personal debt of the grantee. Ibid.; Crow-

ell V. Hospital of St. Barnabas, 12 C. E. Gr.

650, 653.

83. The obligation of the purchaser to

pay the mortgage debt, enures in equity
to the benefit of the mortgagee, and in

a bill to foreclose he may enforce it

against such purchaser to the extent of the
deficiency. [See /iJ^;^. p." 118, § 76]. Ibid.;

Hoy V. Bramhall, 4 C. E. Gr. 74, 563, 571

;

Jarman v. Wiswall, 9 C. E. Gr. 267 ; Crowell

V. Hospital of St. Barnabas, 12 C. E. Gr.

650. 653. See Equity, § 34.

85. A pai'ol assumption made at the

time ofthe conveyance, renders the grantee
liable to a personal decree for deficiency.

Pruden v. Williams, 12 C. E. Gr. 210; Huy-
ler V. Atwood, 11 C. E. Gr. 504; Ketcham v.

Brooks, 12 C. E. Gr. 347. See Estoppel, H
15, 16.

86. Where the debtor's legal adviser gave
parol evidence of circumstances amount-
ing, at most, to an offer by tlie creditor to

take a conveyance of a lot of worthless
property for his claim of $3000, and as-

sume the payment of a mortgage of $500,
together with interest. Held, not proof of
a parol assumption. Wilson v. King, 12

C. E. Gr. 375, 376. See Ketcham v. Brooks,

12 C. E. Gr. 347.

87. A statement in a deed that the

grantee assumes the payment of a mort-
gage on the property, does not entitle the
mortgagee to a decree for deficiency

against such grantee, where the grantee
was ignorant of the conveyance, never
gave her consent that it should be taken
in her name, and never in any way ac-

cepted it. Van Horn v. Powers, 11 C. E.

Gr. 257.

88. Nor, in such a case, can a decree for

deficiency be made against the husband
ofthe grantee, who caused the deed to be
taken in the name of his wife for the pur-

pose of securing the property from his

creditors. Ibid.

89. Such right does not result from any
fixed or vested right in the mortgagee,
arising either from the acceptance of the
conveyance of the mortgaged premises by
the grantee, or from his obligation to pay
the mortgage debt as between himself and
his grantor. It rests merely on the doc-

trine of courts of equity, that a creditor

may have the benefit of all collateral obli-

gations for the payment of the debt which
a person standing in the situation of surety

for others holds for his indemnity, and
that he may proceed directly against the

person ultimately liable, in order to avoid

circuity of action. Crowell v. Hospital of
St. Barnabas. 12 C. E. Gr. 650.

90. If such liability as between the pur-

chaser and his grantor be extinguished

by a re-conveyance before bill for

foreclosure filed, the contract of indem-
nity being thereby put an end to by the

act of those who were parties to it,

the mortgagee will not be entitled to a
decree for a deficiency against such pur-

chaser, founded on such a stipulation in

his deed. Ibid.

91. Where a mortgagor conveyed to a
voluntary grantee (his wife), sul>ject to a
mortgage, and the covenants were inserted

without his directions, and he executed
the conveyance in ignorance that they

were in the deed, the l)urden of the en-

cumbrance is not shifted. Harrison v.

Guerin, 12 C. E. Gr. 219.

92. Testimony of the grantor that his

voluntary grantee understood that the
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land conveyed to her Avas subject to the
mortgiifje, is admissible to rebut tlie equity
which would otherwise arise under the
deed, to sliift the l)urden (A' tlie mortjjjajre

to that part of the premises retained by
himself. Ihid.

1>3. The etlect of such testimony would
be to make that part of the premises con-
veyed to her, liable to the payment of its

proper proportion of the mortgage debt.

Ibid.

(i) Keeping alive and re-pledging.

94. If A. makes a mortgage to secure
his bond, payable in one year, and the
mortgagee, instead of giving A. the money
upon the bond, lends an equal amount
upon his promi-ssory note payable in three
months. H'ld, that the debt may be kept
alive by renewals of the notes which rep-

resent such debt ; also, that when one
debt has been paid, the mortgage may
again be pledged as security for another
debt. Robimon v. Urquhart, 1 Beas. 515,

523.

95. Held, also, that he may pledge it as

a security for the debt of a third person.
When the real mortgage debt has been
actually paid off, another creditor may
have the right of substitution or subi'oga-

tion, and the mortgage may be appro-
priated to pay a debt, to which the said

morttrage in its origin had no reference.

Ibid.^o-h.

90. Where the mortgagor paid part of

the sum secured and afterward became
indebted to the mortgagee for a debt un-
secured. Hfid, that where the bona fides

of the transaction is not questioned, he
may agree with the executors of the mort-
gagee to let the mortgage stand as secu-
rity for the whole amount. Flanagan v.

Westcott. 3 Stock. 264.

97. Where a mortgagee intentionally
and understandingly caiieels his mortgage,
and in lieu thereof takes a deed for the
same premises, and the mortgagor exe-
cutes a second mortgage upon the prem-
ises prior to the deed, in the absence of

fraud, the first mortgage will not be re-

vived, nor the second mortgagee prevent-
ed from reaping the benefit of his priority

acquired by the cancellation of the first

mortgage. Frazee v. laslee, 1 Gr. Ch. 239.

98. Where an insurance company act-

ing ultra vires raised a guaranty capital,

and the defendant became a contributor
thereto, giving his bond secured by mort-
gage for the amount of his contribution,

it seems, that the mortgage may be held
as security for the interest already paid
thereon by the company, although void
as to the principal sum. Mutual Ins. Co.

V. McKebvay, 1 Beas. 133.

99. A mortgage which has been satisfied

may have a new vitality given to it by the
mortgagor re-delivering it to the mort-

gagee upon a new consideration or foi- a
purpose ditlt'icnt from that for whieli it

was made. Afwater v. UnderUill, 7 C. E.
Gr. 10, 599, 003.

IfJti. But to give such effect the re-pledg-
ing must be made by the authority of the
person whose estate is sought to be held
for the performance of the new obligation.
Ibid. See Husband and Wife, ? 19.

101. Such a mortgage may be kept alive
by the mortgagor, to secure an indebted-
ness to a third person, where the rights f)f

creditors or third parties have not inter-
vened. Ho]/ V. Bramhall, 4 C. E. Gr. 503,
reversing 4 C. E. Gr. 74.

102. It is a rule in equity that an en-
cumbrance may be kept alive or consider-
ed extinguished according as it will most
advance the justice of the case. Neville v.

Demeritt, 1 Gr. Ch. 321.

103. So, a satisfied mortgage assigned at
the request and for the benefit of the owner
of the equity of redemption, as against
him, may acquire new life on its transfer,

but cannot be restored to its lost priority.
Bolles V. Wade, 3 Gr. Ch. 458.

104. S. S. gave his bond and mortgage
to J. B. executor, <fec., to secure a debt of
$1000, due from \\. M. to said J. B.. exec-
utor. W. M., some years after, paid the
money, and took an assignment of the
bond and mortgage. Held, that W. M.
could not give vitality to the bond and
mortgage by assigning them to a third
party, and that such third party took them
subject to the equities existing between
the mortgagor and W. M. Dunn v. Sey-
viour, 3 Stock. 278.

105. Although the assignment was made
to W. M., and the money paid by him,
it is competent for him to show that he
was acting as trustee for another. Ibid.

106. When a payment has been made
upon a mortgage debt, by which the lien

upon the mortgaged premises was dimin-
ished, it is not in the power of the mort-
gagee to revive the lien for the original
amount by refunding or re-loaning the
money paid, to the prejudice of a bona fide

encumbrancer whose encumbrance is sub-
sequent to the mortgage, but prior to the
repayment; and the case is not altered

although no receipt for the payment is

endorsed on the mortgage. Large v. Van
Dorm, 1 McCart. 208.

See Agency, § 48, Conveyance, § 80,

Estoppel, § 104. Supra, ? .64.

II. Eegistry and Notice.

107. The acts ofA. D. 1765 and 1780 do not
affect mortgages prior to the date of the

first law, and therefore a recorded mort-
gage of 1765 has no advantage over an
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xinrecorded one of 17G0. Den. Low v.

Gokltrap, Coxe 272.

108. The ()I)i(M't of the registry laws is to

prevent imposition on subsequent ])ur-

ohasors ami mortgagees in good faith

without notice of^the prior conveyance,
but it is no part of 'the oflice of such laws

to furnish information of the contents of

deeds anil mortgages of which the subse-

quent purchaser has actual notice. A de-

fective registry cannot qualify tlie effect of

actual notice. Smallwood v. Lcwin, 2 Mc-
Cart. 60; Loaey y. Simpson, 2 Stock. 246,

249; Randolph v. N. J. W. L. R. R. Co.,

Feb. 1877; Leonard v. iV. Y. Bay Cemetery

Co., Feb. 1877, Chancery.

109. So, when the purchaser who had
assumed the payment of a mortgage, set

up that she was a bona fide purchaser with-

out notice of a certain proviso therein to

secure the prompt payment of interest,

because such proviso was not disclosed by
the registry. Held, immaterial whether
the mortgage Avas registered or not, since

the purchaser had actual notice. Ibid.

110. Whatever puts a party upon in-

quiry amounts in judgment of law to no-

tice, provided the inquiry becomes a duty,

as in the case of purchasers and creditors,

and would lead to the knowledge of the

requisite fact by the exercise of ordinary
diligence and understanding. Ibid.; Hoy
V. Bramhall, 4 C. E. Gr. 74, 564.

111. There is nothing in the act of the

7th of June, 1799, wliich makes it abso-

lutely necessary to the validity of a mort-
gage, that it should be recorded within
thirty days [repealed as to the time, Rev.

p. 706, I 22J ; a mortgage may be duly re-

corded within the provisions of the act,

although the thirty days have previously
expired. Plume v. Bone, 1 Gr. 63.

Ilia. Where a mortgage is recorded be-
fore its delivery, it is to be considered as

if the mortgagee luul procured its record
at the date of delivery. Jacobus v. Mutual
Benefit Ins. Co., 12 C. E. Gr. 604, 619, Dix-
on, J.

112. Where the deed of a vendor is not
recorded, the record of a mortgage given
by his vendee for the purchase money will

not be notice to a subsequent purchaser.
Lo.'tey v. Simpson, 3 Stock. 246.

112a. The constructive notice furni.shed

by the registry cannot affect the equity
between the vendor and purchaser as to a
purchase money mortgage. Shannon v.

Marsrlis, Sax. 413, 426.
11.'5. Where a later mortgage is first

registered, it has prioritv over a former one.
Taylor v. Thomas, 1 Hal. Ch. 331; Den. v.

Roberts, 1 South. 317, (a).

114. In such case the burden is on the
first mortgiigee to show that the second
mortgagee had actual or constructive no-
tice of tbe existence of the lirst mortgage.
Ibid.

115. A mortgage duly registered is no-

tice to all the world, and if tliere be
ambiguity on the face of it, it is suffi-

cient to put subsequent purchasers upon
inquiry. Lee v. Woodworth. 2 Gr. Ch. 37;'

Plume V. Bone, 1 Gr. 63; Miller v. Wack,
Sax. 204 ; Hoivell v. Schenck, 4 Zab. 89, 94.

See Pierson v. Ryerson, 1 Hal. Ch. 196.

Equity. ? 903.

116. The recording of a second mort-
gage will not operate as constructive
notice of its existence to a prior mort-
gagee. Van Orden v. Johnson, 1 McCart.
376; Ward v. Hague, 10 C. E. Gr. 397; Hoy
V. Bramhall. 4 C. E. Gr. 564; Blair v. Ward,
2 Stock. 119.

117. The registry of a mortgage is not
intended as notice of the amount due
upon it, and its omission will not cause the
mortgage to lose its priority. Bell v. Flem-
ing, i Bens. 13, 490; Hall v. Lambert, 3
Hal. Ch. 410, 651.

118. Although such prior mortgage is in

the hands of an assignee, without notice.

Conover v. Van Mater, 3 C. E. Gr. 481 ; Van
Wagenen v. Hopper, 4 Hal. Ch. 684, 707-

119. If a second mortgagee, or his agent
have notice of a prior mortgage, it is suf-

ficient to put him upon inquiry, and the
lirst mortgage will be entitled to priority,

although not duly acknowledged or proved
and recorded. Willink v. Morris Canal Co.,

3 Gr. Ch. 379; Chance v. Teeple, 3 Gr. Ch.
173 ; Matthews v. Everitt, 8 C. E. Gr. 473.

120. So. also, if he have notice of a deed.
Blair v. Ward, 2 Stock. 119.

121. The statutes regulating the registry

of deeds are statutes of notice, they are to

prevent frauds and wiongful priorities,

and not to encourage or shield them.
Matthews v. Everitt, 8 C. E. Gr. 473.

122. The statute declares an unrecorded
mortgage void only as against a subse-
quent judgment creditor not having no-
tice of the mortgage, but leaves it in full

force as against an attaching creditor.

Campion v. Kille, 1 McCart. 230, affirmed,

2 McCart. 476.

123. Where by the agreement between
the parties a mortgage to C. was first re-

corded, a certificate of the county clerk,

setting forth that the mortgage to A. was
the first and only mortgage on record,

shown by A. to the complainant when he
took the assignment of A.'s mortgage.
Held, not to have the effect of giving pri-

ority to the mortgage assigned to the com-
plainant. Lovett V. Demarest, 1 Hal. Cli.

113.

124. Priority of record will not give

preference to one mortgage over another
given at the same time and held by the

same person. In the hands of assignees,

such mortgages are concurrent liens, pay-
able ratably out of the proceeds of the
mortgaged premises, after payment of the

costs of both. Gausen v. Tomlinson, 8 C.

E. Gr. 405.

125. Where a purchase money mort-
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giij^o, stating that the lands were purchased
by a married woman, was registered, l)Ut

the mortgage as to the wife was void be-

cause she had not been examined apart
from lier husbanil. JLhl, that the record-
ing was proper to give the debt priority

upon the estate wliich might vest in the
husband at the death of his wife. Arm-
istroiic/ v. Boss, 5 C. E. Gr. 110.

12(i. Also, that such re<-orded morlgage
might be sufficient notice to a suljse([uent

mortgagee, of the lien on the estate of the
wife for unpaid purchase money. Itnd.

127. The fact that a title deed is not
recorded, nor in the possession of the
grantee, might be sufficient notice to a

purchaser or mortgagee of such equitable
pledge as to put him upon inquiry. But
a widow of the pledgeor, who purchases
the title of his children and heirs, without
paying any immey consideration, is not a
purchaser for value so as to dispute
such equitable mortgage because not
registered. Griffin v. Griffin. 3 C. E. Gr.

105.

128. When there is a written defeasance
or agreement which shows that a deed
absolute on its face is intended only as

security for a debt, the statute requires it

to be registered. Clark v. Condit. 3 C. E.
Gr. 358.

128a. Bat not where the defeasance is

verbal. Kline v. McGuckin, 9 C. E. Gr. 412.

129. Where the mortgage is recorded in

full, and provides for the payment of in-

terest during ten years without saying
how often during such time, a purchaser
has sufficient notice from the record that

some periodical payments of interest

were intended, and should inquire what
those periods were ; the fact that such pay-
ments were to be made yearly, may be
proved so as to bind him. Ackens v. Win-
ston, 7 C. E. Gr. 444. See Interest, ? 48.

130. As against lien claimants, a mort-
gage recorded, but held by the mortgagor
ready for delivery when he should obtain
a loan. Held, not to have been recorded
so as to be notice, until the day when the
loan was made and the mortgage deliv-

ered. Mutual Benefit Ins. Co.' v. Rowand,
11 C. E. Gr. 389, 12C. E. Gr. 604.

131. In the absence of any antecedent
agreement for the loan, and where the
making of such loan was not in any wise
dependent on the fact of the registry of the
mortgage, the advancing of money upon
a mortgage recorded before its delivery,

will not be held to relate back to the date
of its execution, acknowledgment, or regis-

try, if the rights of encumbrancers have
intervened. Ibid. See Coxvevasce, g 133,

EviDEXCE. § 359.

132. Query. Where the interest in a con-
tract for the sale of land is mortgaged,
whether the record of such mortgage is

notice to a bona fide purchaser of the land. :

Neligfi v. Micfienor, 3 Stock. 539.
I

49

133. A mortgage of a leasehold interest
is within the provisions of the '' act to
register mortgages." To such a mortgage,
the " act concerning chattel mortgages"
(Iter. Mortgages, A'll), does not apply ; that
act has reference only to chattels personal.
Decker v. Clarke, 11 C. E. Gr. 1G3.

• 134. Hence, a claim of want of notice
for faihue to comply with the require-
ments of the " act concerning chattel
mortgages," cannot avail a' purchaser of
the leasehold interest at a sale under exe-
cution issued on a judgment recovered
after the registry of the leasehold mort-
gage. Ibid.

135. A conveyance in payment of a pre-
existing debt, does not make the grantee
a bona fide purchaser, nor a [lurchaser for
valuable consideration, within the mean-
ing of such act, so as to give him a prefer-
ence over a prior unregistered mortgage.
Pancoast v. Duval, 11 C. E. (Jr. 445. See
Fraudulent Conveyanxes, | 90.

136. A mortgage upon other lands,
given by the party against whom a decree
for a deficiency was taken, registered
after the decree was made, but before the
sale under it, is a lien on those lands prior
to the decree. Mutual Life Lis. Co. v.

Southard, 10 C. E. Gr. 337.

See Conveyance, V, Evidence. VIII (6),

I 448, Equity, § 343.

III. Assignment and Tkansfek.

137. The assignment of a mortgage ought
to be by writing under seal. Den. Dimon
v. Dimon, 3 Hal. 156 ; Kinna v. Smith, 2
Gr. Ch. 14, 17. But see Montgomery v.

Bruere, 1 South. 26(t, (a), case reversed, 2
South. 865.

138. A bond and mortgage is a chose in
action, and as such may be assigned by
mere delivery, Avithout writing. Galuay
V. FuUerton. 2 C. E. Gr. 390 ; Morris Canal Co.

V. Fisher, 1 Stock. 667, 696 ; Kamena v.

Huelbig, 8 C. E. Gr. 78 ; Hutchings v. Low,
1 Gr. 24<s 248.

139. An assignment in writing, but not
under seal, is, by force of the provisions of
the statute {Rev. p. 70S, I 31), sufficient to

transfer to the assignee the legal estate of
the mortgagee. Mulford v. Peterson, 6 Vr.
127. See Frauds and Per.iuries, | 5.

140. For the purpose of foreclosure, an
assignment without a seal is sufficient to

pass the title to a mortgage, although
ejectment for the lands cannot be main-
tained on such assignment. Kinna v.

Smith, 2 Gr. Ch. 14.

141. It does not invalidate an assign-

ment, that the subscribing witness thereto
saw no money paid by way f)f considera-
tion. If the assignment purports to be for



70 MORTGAGE, III, IV.

Assignment and Transfer.—Rights and Liabilities of Parties.

value received, that is, prima fucie, suffi-

cient. Ibid.

142. The assignment of a bond and
mortgage pledgeil as security for the pay-
ment of a note, does not come within the
provisions of the second section of the act

of March 14th, 18(33, (Rn\ p. 70S, § 31), re-

quiring it to be in writing; but if it did,

the written pledge contained in the note
is sufficient. Kamena v. Hudhiy, 8 C. E.

Sr. 78.

143. While the bond and mortgage \vere

still held in pledge the mortgagee assigned

them to the complainant. Held, that the

fact that the complainant did not know
of such previous assignment does not
affect it. Such assignments are not requir-

ed to be recorded, except as to the mort-
gagor to protect him in payment, and his

right to set off. Ibid. 80.

144. That the mortgagee did not have
the bond and mortgage ready for delivery,
at the time she assigned them, was notice

to the assignee that they were held by
some one as owner or claimant, but he
was entitled to no notice, and took them
subject to all the equities in this respect.

Ibid. , Rose v. Kimball, 1 C. E. Gr. 185, 187

;

Baldwin v. Johnson, Sax. 441.

145. It is a general rule, that where there

is a Ijond and mortgage, the assignment of

the bond operates as an assignment of the
mortgage. Tlie bond is the principal, and
the mortgage is the incident. Stevenson v.

Bla<;k, Sax. 339 ; 3Iorris Canal Co. v. Fisher,

1 Stock. 667, 696 ; Bolles v. Wade, 3 Gr. Ch.
458 ; Den. Dimon v.Dimon, 5 Hal. 156, 158.

146. An assignment may be fraudulent
although made for a valuable considera-
tion. If the purchase was not bona fide
but was made to defraud creditors, the as-

signment is not valid, although an ade-
quate consideration wsis given. Doughten
v. Gray. 2 Stock. 323.

147. Under the circumstances, the court
declared the assignment good only so far

as to re-imburse the assignee for the actual
advances made Vjy him. Ibid.

148. In a suit for the foreclosure of a
mortgage, where the defence was that the
complainants had, before filing their bill,

assigned their mortgage to a third person,
and it appeared that the agent of the com-
plainants had agreed to assign the mort-
gage to one W. M. F. for the benefit of A.,

one of the defendants, who had become
the owner of the equity of redemption on
condition that K. and H., the original

mortgagees, who had assigned and guar-
anteed the mortgage to the complainants,
w^ould consent to such assignment, and
that an assignment had been executed by
the complainants to W. M. F., but never
delivered to him for want of the consent
of K. anil H. to the transfer, it was held to

be clear that there was no assignment of
the bond and mortgage which divested the
complainants of their title to the securities,

or of their right to recover upon them.
Stoninyton Bank v. Davis, i McCart. 286.

149. A mortgagor cannot avoid the pay-
ment of his debt to the complainant, or
impeach his title to the mortgage by show-
ing that a judgment, in pursuance of which
it had been assigned to the complainant's
assignor, was fraudulently obtained by col-

lusion between such assignor and the exe-
cutor who assigned it and his counsel.
The legal title to the securities was in the
executor, by whom it was transferred to the
complainants assignor. The mortgagor,
having paid the debt to the legal holder of
the mortgage, is not responsible for the
faithful administration of the assets or the
due appropriation of the funds. Dolman
V. Cook, 1 McCart. 56.

150. The assignment of a bond and mort-
gage, duly executed, is primafacie evklence
that the consideration was paid. Dunn v.

Seymour, 3 Stock. 278, 279; Westervelt v.

Scott, 3 Stock. 80. See Assignment, § 23,

Evidence, § 212.

151. Where a mortgagee places a mort-
gage in the hands of an agent with the
power and authority to procure money
thereon and to assign the same, the as-

signee is not bound to see what disposition

the agent makes of the mone3\ ll'estervelt

V. Scott, 3 Stock. 80.

See Assignment, | 29, Assumpsit, | 29,

Assignment for Benefit of Creditors, |

16, Contracts, | 103, Ejectment, ? 9, Equi-
ty, I 179, E.ST0PPEL, gg 44-46, Fraudulent
Conveyances, |§. 70, 130, V, Husband and
Wife, § 85.

IV. Rights and Liabilities of Parties.

(a) Estate.

(1) Of mortgagor.

152. A mortgagor is at law deemed
seized of the lands against all the world,
except the mortgagee or his assigns, and
no one claiming under the mortgagor can
denv his seizin. Thompson v. Boyd, 1 Zab.
58, affirmed, 3 Zab. 543.

152a. If a mortgnge be made of an estate

to which the mortgagor has not a good
title, and then he who has the real title

conveys to the inortgagor or his represen-

tatives a good title, the mortgagee will be
entitled in equity to the benefit of it.

Decker v. Caskey, 2 Gr. Ch. 446. See Es-

toppel, ? 26.

153. His interest has most of the quali-

ties and accompaniments of ownership.
Tlie rents and profits are his ; he acquires

all the privilege incidental to the posses-

sion of a freehold ; the land can be sold
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for his debts under execution ; the interest

in it will support dower and curtesy, and
descends to tlu; heirs at law, unless its dis-

tribution as land be regulated bv will.

Wade V. Milhr, 3 Vr. 296, 303; Black v.

Cbok, MS. Williftmwn, C, July, 18'21.

154. In an action brought by the pur-
chaser of the equity of redemption of

mortgaged premises, to recover the rent
from a tenant, it is not competent for the
tenant to prove the existence of a mort-
gage prior to the commencement of his

tenancy, the service of notice thereof on
him, demand of such rent by the mort-
gagee, and actual payment thereof to him.
Souders v. Vansirkle, 3 Hal. 313, case re-

versed, Nov. 1S32.

15-5. As between trustees for first mort-
gage bondholders of an insolvent corpo-
ration, (whose debt under the mortgage
being foreclosed by them is due, and
exceeds the whole value of the property
of the corporation, and who apply to have
the property delivered to them), and the
receiver of said company, who applies for

an order for sale of the property and fran-

chises free from the lien of the encum-
brances, the trustees were held to be enti-

tled to the property, and to be permitted
to operate the road, leaving the question
as to the mode and manner of sale to. be
settled at the determination of those pro-
ceedings. Randolph v. Lamed, 12 C. E.
Gr. 557.

See Equity, ? 302, Estoppel, 11(c), Evi-
DEXCE, I 178, Fixtures, H 9-22.

(2) Of moHgagee.

156. Except between mortgagor and
UiOrtgagee, the interest of the latter in the
land does not possess any of the qualities

of an estate in land. Wade v. Miller, 3 Vr.
296.

156a. If words of inheritance be omitted
from a trust mortgage, and the provisions
of the trust require tliat the trustees have
an estate in fee, such estate will be held to

have passed. Randolph v. V. J. W. L. R. R.
Co., March 1877, Chancery.
1566. In case of defixult in the payment

of interest or principal, the mortgage pro-
vided that " the trustees and the survivor
of them or their successors" should sell

the premises and deliver deeds which
should be a perpetual bar against the
mortgagor, &c., and that the sale should
vest the right, title, etc., absolutely in the
purchaser. Held, to be a mortgage in fee.

Ibid.
157. A mortgage given to a trustee and

"his successors," instead of "' his heirs,"

carries onlv a life estate. Wheeler v. Kirt-
land, 9 C. E. Gr. 552; S. C SD. E. Gr. 16.

158. So, where there are no words of
inheritance, the mortgage conveys only

an estate for the life of the mortgagee.
Wilson v. King, 12 C. E. Gr. 374, 375.

159. A mortgage conveying only an
estate for the life of the mortgagee, will

not be reformed to convey a fee. as against
the rights of a bona fide purchaser of the
mortgaged premises for valuable consider-
ation, without evidence of actual notice
on the part of the purchaser, more
extensive than the record of the mortgage
itself. Ibid.

160. Mortgages of real estate are usually
in fee, but consti'uctive notice of the
existence, merely, of a mortgage, with no
notice as to the estate it is intended to
mortgage, will not be notice that the
mortgage is in fee, if its terms convey a
life estate only. Ibid.

160a. A tenant under a lease made prior
to the mortgage, may be sued or distrained
upon by the mortgagee for rent, after no-
tice not to pay it to the landlord. Souders
V. Vansickle, 3 Hal. 313, case reversed,
Nov. 1832.

1606. But where the lease is subsequent
to the date of the mortgage, a mortgagee
ci\n neither distrain nor bring an action
for rent against the tenant. Ibid.

161. Where a gift was made expressly
subject to the payment of annuities, the
mortgagee of the devisee can stand in no
better po.sition than the devisee herself
could. Wain v. Ernley, 11 C. E Gr. 243.

162. Where a lease is made by the
mortgagor subsequent to the mortgage,
the mortgagee is not entitled in equity to
an account against the tenantfortherents.
Price V. Smith, 1 Gr. Ch. 516; Howell v.

Schenek, 4 Zab. 89.

]62a. Nor is the mortgagor in possession
liable to him for the rents and profits in
satisfaction of the mortgage. Black v.

Cook, MS. Williamson, C, July, 1820.
1626. After notice to a tenant under a

lease made prior to the mortgage, equity
will restrain him from paying rent to the
mortgagor. Ibid.

162c. Where a lease was made before a
mortgage, a writ of assistance was refused
to a purchaser thereunder. Thomas v. De
Baum, 1 McCart. 37.

See E.TECTMENT, 11(a)(7), § 199, Equity,
^A 357, 358, IxsuRAXCE, |? 21, 24, Husbaxd
AND Wife, ? 91, Ixsuraxce, U 21-24, L.vxd-
LORD AND Tenant, |? 112, 113, Merger.

(b) Waste.

163. A mortgagor will not be permitted
to commit waste upon the mortgaged
premises to the extent of rendering them
an insufficient security for the mortgaged
debt. Coggill v. Millburn Land Co., 10 C.

E. Gr. 87.

164. Xo authority to commit waste will

be implied from the object fpr which the
mortgagor purchased such property, or
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from the price agreed to be paid the mort-

gagee therefor. Ibid.

165. Although tlie mortgagee agreed, at

the time of the sale, that the mortgagor
should have the right to cut the wood and
convert it into timber at his pleasure, the

court would not permit the abuse of such
,

right to the prejudice of the mortgagee.

Emmons v. Hlndcrer, 9 C. E. Gr. 39.

166. Where the mortgagee sold the mort- \

gagor a quarry lot. as such, the proper
i

use of it by the mortgagor for quarrying,
j

is not waste. Vervalen v. Older. 4 Hal. Ch.

98.

167. Not allowed to cut down timber,

and commit waste on the premises, even

if the proceeds be applied to the extin-

guishment of the debt. Youle v. Richards,

Sax. 534.

168. A large tract of pine land owned in

connection with a glass factory, for the

ordinary uses and purposes of which the

owners from time to time, cut wood, was
mortgaged, and afterward a tire swept over

a large portion of the tract, killing the

timber. The mortgagors commenced cut-

ting down the burnt timber, proposing to

cut it all down, alleging that it was neces-

sary to do so as well to save the wood from
rotting as for the permanent benefit of the

estate" in reference to the new growth.

The mortgagees filed a bill and obtained

an injunction against the cutting. The
bill did not pray a foreclosure ;

the whole
money not being then payable. On answer,

stating the facts of the burning, and the

propriety of felling the burnt timber, and
offering to give other security for an

amount equal to the value of the burnt

wood which the mortgagors proposed to

cut, a reference was ordered to ascertain

its value, Avith a view of directing such
security to be given. Brick v. Getsinger, 1

Hal. Ch. 391.

See Equity, lli^w).

(e) Mortgagee in possession.

169. A mortgagee by taking possession

assumes the duty of treating the property

as a provident owner. Shaeffer v. Cham-
bers, 2 Hal. Ch. 548.

170. He is bound to keep it in good,

ordinary repair; and if it be a farm, he is

bound to good, ordinary husbandry. Ibid.

171. A mortgagee of a farm, having
taken possession thereof, must show
reasonable diligence to procure a tenant,

or he will not be relieved from the charge

of rent on the ground that the farm was
not cultivated. And if he cannot find a

tenant for the buildings and the farm, he
should cause the farm to be tilled. Ibid.

172. Annual rents allowed against a

mortgagee in possession when the annual
rents and profits and wood and timber cut

from the premises, exceeded the interest

and expenses. Ibid.; Black v. Cook, MS.
Williatnson, C, July, 1820.

173. He is chargeable witli reasonable
rent, and a subsequent mortgagee is enti-

tled to the aid of the court in having such
rent ascertained and applied in reduction

of the prior mortgage. Moorr v. Degraw,
1 Hal. Ch. 346.

174. The mortgagee in possession was
held to account for rents, at the rate agreed
on between the parties during the year
prior to the maturity of the mortgage.
Shields v. Lozear, 7 C. E. Gr. 448.

175. He is bound to account for all rents,

issues and profits received by him, and for

all waste and destruction of the premises,

and must deduct the allowance for these

matters from the amount due on his

mortgage. Onderdonk v. Gray, 4 C. E. Gr.

65 ; Wade v. Miller, 3 Vr. 296, 303.

176. But such allowances can only be
claimed, either on bill to foreclose, or bill

to redeem, against a mortgagee in posses-

sion, and in possession as mortgagee. He
cannot be called to account in such suits,

for trespasses committed by him ; nor, if

he is in possession as tenant of the mort-
gagor, under a lease from him, can the

mortgagor claim an allowance for rent

due on the lease, or waste committed as

tenant. Ibid.

177. Where a deed absolute is declared

to have been intended as a mortgage,
credit should be given to the grantee in

possession for necessarj- repairs, costs of

insurance and lasting improvements. Van-
derhaise v. Hugues, 2 Beas. 410.

178. A mortgagee cannot charge for

trouble and expense in receiving the rents

and profits, although there be a private

agreement for such allowance between
him and the mortgagor. Clark v. Smith,

Sax. 122; Vanderhaise v. Hugues, 2 Beas.
: 410 ; Hill v. White, Sax. 435 : Elmer v.

Loper, 10 C. E. Gr. 475.

179. Query. Where one comes into pos-

session under mortgage creditors, he may
be considered as a mortgagee in posses-

sion, yet when he comes in purely as a

}

volunteer, whether he ought to be placed

! in a situation quite so favorable. Clark v.

' Smith. Sax. 122.

! 180. Where a mortgagee in possession is

I necessarily put to expenses in defending

i

or securing the title, he is entitled to an

j

allowance for the expenditure; as where
he has been put to expense in foreclosing

' his mortgage, or has advanced money for

i

fines on the renewal of leases under which
the premises were held, or has expended
money in defending the title of the mort-

i gagor' to the estate, when his title has been
impeached, it may be added to the debt of

the mortgagee; and taxes, if paid by the

mortgagee, are a proper charge against

the estate. Ib'id.

181. So, where a mortgagee in posses-

sion, undertakes, without the consent and
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approbation of the mortgagor, to make
improvements on the property, though
they may be of a benelicial anil ])erma-

nent eharai^ter, ho does it at his peril, and
has no right to look for an allowance at

the hands of the mortgagor. If the mort-
gagor does not choose to have the im-
provements, the mortgagee has no right

to impose them upon him, and thereby,

perhaps, de))rive him of the power of re-

deeming. Ibid. But see Vanderhaise v.

Hugues, 2 Beas. 410.

182. A mortgagee is no more bound to

improve the estate, than the mortgagor.
If the mortgagor, after giving the mort-
gage, makes improvements on the prem-
ises, the whole of them, if necessary, shall

go to satisfy the mortgage; and so, if im-
provements are made by the mortgagee,
they arc voluntarily made, and he can-

not afterwards claim allowance for them.
They will enure for the benefit of the

estate, and if he should suffer a loss, the

maxim volenti nonfit injuria, will well apply.

Ibid.

183. He is not bound to expend money
on the mortgaged premises, further than
to keep them in " necessary repair." This
language has been strictly construed, and
such allowance put on the ground of "ab-
solute necessity for the protection of the

estate
;

" for such expenditure, when in-

curred, he wall receive allowance. Ibid. ;

Vanderhaise v. Hugues, 2 Beas. 410.

184. If in this c,ase the mill could have
been used with the machinery as it was
W'hen the mortgagee voluntarily took pos-

session, and the repairs Avere made for the

purpose of increasing its speed, or enabling
it to do a greater amount of work than it

had formerly done, when its machinery
was in order, so as to enhance the benefit

of the possession, then no allowance is to

be made for the repairs. If they were
really indispensable to keep the mill in

operation, then thev ought to be allowed.
Ibid.

185. There is a distinction between ne-

cessary repairs and highly beneficial in:i-

provements. In this case it was referred

to a master to take an account of such
repairs, if any, and of the i)roper allow-

ance to be made therefor. Ibid.

186. Directions for taking an account
betw^een mortgagor and mortgagee in pos-

session. Elmer v. Loper, 10 C. E. Gr. 475.

187. If a mortgagee in possession, per-

mits the mortgagor to take the profits of

the mortgaged premises, the mortgagee
will be charged, in favor of subsequent
encumbrancers, with all the profits he
might have received. So, if the mortgagee
refuses to enter, but suffers the mortgagor
to take the profits and to protect his pos-

session by means of the mortgage. Demur-
est V. Berry, 1 C. E. Gr. 481.

188. The principle upon which the court

acts is, that if the mortgagee be in posses-

sion, or act mala fide in regard to svdtsc-

(pient encumbrancers, he will be charged
not only with all profits received, but with
all wiiich, without fraud or wilful default,

he might have received from the mort-
gaged premises. Ibid.

189. Where the mortgagee is not in ac-

tual possession by himself or his tenant,

and has received no part of the profits, nor
used his mortgage to interfere with the
claims of subsequent encumbrancers, or

to ])rotect the possession of the mortgagor,
he is not chargeable with any part of the
profits. Ibid.

See Execution, ? 99, E-iectment, ? 49.

V. Equities between Successive Encum-
brancers, AND THOSE CLAIMING UNDER
THEM.

(a) Between mortgagors.

190. Where one pai'tner gives a mort-
gage on his individual property as "addi-
tional security" for the indebtedness of

the firm already secured by a mortgage
given by the firm, as between such partner
and the firm, the lands belonging to the

firm should he first applied to the pay-
ment of such indebtedness. Tiffany v.

a-awford, 1 McCart. 278, 282 ; Drake v. Bray,
BIS. Williamson, C, Jan. 1821.

(b) Between mortgagees.

191. A bona fide assignee of a mortgage
first in execution and registry, without
notice of an agreement under seal between
the first and second mortgagees, that the

second mortgage shall be considered and
held to be ]>rior encumbrance, has an
equity superior to that of the second
mortgage under such agreement, where
no change had been made in the registry

of the mort2;ages. N. Y. Chemical Co. v.

Peck, 2 Hal." Ch. 37 ; Drake v. Bray, MS.
Williamson, C, Jan. 1821.

192. So, where there was agreement be-

tween A., B. and C, that if C.would make
a loan to B., wherewith B. might make
payment to A., B. would execute a mort-

gage to C, which should be first recorded,

C.'s mortgage having been so recorded.

Held, that it was the first encumbrance.
Lovett V. Demarest, 1 Hal. Ch. 113.

193. A mortgage given by a hu.sband and
wife, in trust for "the wife, to secure to her

money alleged to have been loaned to her

husband out of her separate estate. Held,

i to be a lien on the mortgagee^ premises, in

! the hands of an assignee for value, subse-
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quent to a junior moi'tgage by the same
parties. McFarland v. Gilchrist, 10 C. E.

Gr. 487.

194. The rights of a first and subsequent
mortgage are different. The first mort-
gagee has the legal right to the rents and
profits, and has his remedy at law by eject-

ment. A subsequent mortgagee is better

entitled to the remedy of receiver, because
he has no right to the possession at law as

against his prior mortgagee, and if the first

mortgagee refuses to exercise his legal

rights, it seems proper for equity to inter-

fere. Cortelyou v. Hathaway, 3 Stock. 39

;

Black V. Cook, MS. Williamson, C, July,

1820.

194a. A second mortgage cannot be
postponed to a third; it does not lose its

priority from the mere fact that the wife

did not sign it. Hinchman v. Stiles, 1

Stock. 361.

195. In suits for foreclosure and sale of

mortgaged premises, each mortgagee is

entitled to be paid his principal, interest,

and costs, according to his priority. It is

immaterial whether the bill be filed by
the first, last, or any intermediate encum-
brancer. Lithaur v. Royle, 2 C. E. Gr. 40.

196. Between two mortgagees, neither

having notice of the other's mortgage, the

mortgage first recorded has preference,

though the other was first executed, and
had been foreclosed, and the holder of it

had bought the mortgaged pi-emises at the

sale under the decree in the foreclosure

suit, where the holder of the mortgage
first recorded had not been made a party
in that suit. Taylor v. Thomas, 1 Hal. Ch.
331.

197. The claim of a second mortgagee
to the benefit of a release by the prior

mortgagee is a mere equity resulting from
the fact that his security is impaired by
the giving of the release. It will not be
allowed, unless upon principles of justice

and equity it ought thus to operate. If

the security of the second mortgagee is

not impaired by the execution of the re-

lease, no equity will accrue in his fixvor.

Van Orden v. Johnson, 1 McCart. 370.

198. As between the first and second
mortgagees, certain stock held as collateral

security bj^ the first mortgagee was or-

dered to be sold, and the proceeds applied
to the payment of the amount due on the
first mortgage, before recourse was had to

the mortgaged premises. Red Bank Build-
ing Ass'n V. Patterson, 12 C. E. Gr. 223

;

Phillipsburg Building Ass'n v. Haivk, 12 C.

E. Gr. 355.

198a. This equity will not be defeated by
a levy on the stock under a judgment
against the mortgagor. Phillipsburg Build-

ing Ass. V. Hawk, 12 C. E. Gr. 355.

199. Reference ordered to ascertain the
amount due on the mortgage and the
value of the premises released. Gaskillx.
Sine, 2 Beas. 400.

200. The equity which entitles a subse-
quent mortgage encumbrancer to the ben-
efit of a release executed by a first mort-
gagee, arises only when the first mortgagee
gives the release with knowledge of the
existence of the suhsequent mortgage ; and
if the release is executed without notice of
existing equities on the part of the subse-
quent encunibrancer, the first mortgagee
is not responsible for the consequences of
his act, nor is the lien of his mortgage in

anv wise impaired. Ward v. Hague, 10 C.

E.Gr. 397.

201. A mortgagee of land, holding an
assignment of stock as collateral to his

mortgage, released the latter, with actual
notice of the existence of a subsequent
mortgage on the land. Held, that so far as

the right of the subsequent one was con-
cerned, the prior mortgage was satisfied

to the extent of the value of the 'stock.

Washington Building Ass'n v. Beaghen, 12
C. E.- Gr. 98.

202. Where joint purchasers mortgaged
the premises to their vendor to secure the
purchase money, and afterward, one of
them purchased the undivided half of the
other, together witli an adjoining lot, and
in order to secure the purchase money,
gave the vendor of the second lot a mort-
gage on both lots except a strip of the first.

Held, that if necessary to secure the pay-
ment of his mortgage, the second mort-
gagee may compel tlie first mortgagee to

sell such strip first ; but not, if the property
common to both mortgages be sufficient

to satisfy both. Gilbert v. Galpin, 3 Stock.
445.

203. As between the purchaser of the
equity of redemption under foreclosure of

the second mortgage, and the owner of the
equity of redemption in an undivided half

of the strip, such strip must be sold first

and applied to the payment of the first

mortgage. Ibid.

204. Also, that the strip of land is first

liable to contribute to the payment of the
first mortgage. Ibid.

205. As between mortgagees of parcels

of a tract covered by a first mortgage,
Avhen there will be no prejudice to the
rights of the first mortgagee, the parcels

must be sold separately, and each con-
tribute its due proportion of the amount
of the first mortgage and costs. Pancoast
V.Duval, 11 C. E.Gr. 445.

206. Where a first mortgagee volunta-

rily relinquished his mortgage and took
another for the same debt, knowing that

there was a second mortgage outstanding,

and afterward agreed that both he and
the assignee of the second mortgage should
take new mortgages in place of those which
they then held, and that the mortgage of

the latter should be first recorded in order

to give it priority. Held, that even if the

parties were mistaken in supposing that

after such relinquishment of the first mort-
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gage, the second mortgage in the hands of

the assignee was entitled to priority, there

was no I'raud, and that the in(jrtgages hvst

executed were entitled to priority accord-

ing to the order of their registry. Hinch-
man v. Enians, Sax. 100.

207. Where the change of securities w-as

voluntary, and it does not appear that any
artifice was used to induce the lirst mort-
gagee to relinquish his priority, he cannot
disavow or avoid the operation of an agree-

ment entered into with a full knowledge
of the tacts, on the ground of his ignorance
of the law relating to such facts. Ibid.

See Equity, B 288, 289, 295, 297, 298,

301, 303-306.

(c) Between mortgagor and pur-
chaser.

208. As between a mortgagor and his

grantee of part of the premises by volun-

tary conveyance, with covenant against

encumbrances, and general warranty, the
latter has a right in equity, in the absence
of any fact which would disentitle him to

protection, to cast the burden of an en-

cumbrance existing at the time of the con-
veyance, upon what the mortgagor retains.

Harriaon v. Guerin, 12 C. E. Gr. 219.

209. The real question in such cases

must always be, who, in equity, is bound
to pay the debt. The debt is due from
the mortgagor to the encumbrancers, and
his portion of the mortgaged premises
must primarily bear ttie burden, unless it

be shown that it has, by some means, been
shifted upon the portion of the alienees.

This fact it is incumbent upon the
mortgagor to establish. Weathrrby v.

Slack. 1 C. E. Gr. 491 ; Mickle v. Woodward,
MS. Williamson, C, Oct. 1822.

210. The same principle applies although
the sales in parcels were made, not by the
mortgagor, but by a person claiming title

under him. Wikoff v. Davis, 3 Gr. Ch. 224.

211. Aliter, where the purchaser buys
subject to the mortgage ; and a subsequent
grantee, with notice, has no better equity
against the luortgagor. Engle v. Haines,
1 Hal. Ch. 186, 632.

212. On the petition of such purchaser,
an injunction was allowed restraining the
sheriff from selling the part so conveyed,
and afterwi^rd, the part remaining in the
mortgagor was oi'dered to be sold first.

Winters v. Henderson, 2 Hal. Ch. 31.

212a. Where, by agreement with the
owner, a railroad company acquired an
interest in mortgaged premises, and erect-

ed improvements thereon, such improve-
ments are subject to the mortgage. Boo-
raem v. Wood, 12 C. E. Gr. 371. 372.

213. On general principles, the purchas-
er of an equity of redemption is not per-
sonally liable for the amount of the mort-
gage debt; by the purchase and sale the

1

liability is not changed as between the
mortgagor and mortgagee ; the obligor is

still liable to the obligee on his bond, and
the obligee or his assignee cannot transfer

the personal liability to the ])urchaser.

Stevenson v. Black, Sax. 338; Tichenor v.

Dodd, 3 Gr. Ch. 454.

214. As between the mortgagor and the
purchaser of an equity of rcd(anption,

where the mortgage money constitutes a
part of the consideration of the purchase,
the mortgagor has a right to be indemni-
fied by the purchaser against all liability

on the bond. Ibid.; Crowell v. Hospital of
St. Barnabas, 12 C. E. Gr. 650, 055 ; Tichenor

V. Dodd, 3 Gr. Ch.454; Hartshornew Harts-

home, 1 Gr. Ch. 349.

215. Where the purchaser of the equity

of redemption is in possession, and receives

the rents and profits, independent of any
contract, there is an obligation to indem-
nify the vendor against the personal lia-

bilit}- to pay the mortgage money. Ibid.

See Equity, U 278-280, 290, 291, 296.

(d) Between mortgagee and pur-
chaser.

216. Where a mortgagor sells part of the

mortgaged premises, the purchaser ac-

quires a right, even against the mortgagee,
to compel him to have recourse to the
residue for the satisfaction of his debt.

Shannon v. 3Iarselis. Sax. 413 ; Harrison v.

Guerin, 12 C. E. Gr. 219.

217. The purchaser of a second parcel,

acquires rights as against the mortgagor
and mortgagee ; rights also arise as be-

tween the first and second purchasers, as

to their liability to the mortgagee; all of

which the court will notice and protect.

Ibid.

217a. If the property remaining unsold
in the hands of the mortgagor is sufficient

to pay the debt, both purchasers will be
protected ; if insufficient, the last pur-
chaser contributes first, and if there still

be a deficiency the first purchaser may be
called on. The last purchaser is first liable.

Ibid. ; Gerr v. Miller, 3IS. Williamson, C,
Jan. 1821.

218. Where two lots are mortgaged for

the same debt, and the mortgagor after-

ward sells one, and the other is released by
the mortgagee, if the lot released is suffi-

cient to satisfy the entire debt, the mort-
gagee cannot resort to the lot first sold

;

but if sufficient to satisfy only a part of the

debt, such first sold lot, in the hands of the

purchaser, will be answerable for the defi-

ciency. Gaskill v. Sine, 2 Beas. 400.

219. If the mortgagee, with knowledge
of the rights of the purchaser of part of

the mortgaged premises, and without his

assent, releases from his mortgage any part

of such premises which is, in equity, liable

for the mortgage debt, before recourse can
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be had to the land of such purchaser, the
mortga.ue will, as against the latter land,

be discharged to the extent of the value
of such released land at the time of the

release; and if its value be equivalent to

the whole amount of the mortgage, the

land of the purchaser will be wholly dis-

charged from the mortgage in consequence
of such release. Harrison v. Gucrin, 12 C.

E. Gr. 219; Mickle v. Woodward, MS. Wil-

liamson, a, Oct. 1822.

220. A purchaser of part of mortgaged
premises is not entitled to the benefit of a

prior mortgagee's release of another part
of the premises, when the mortgagee had
not actual notice of the conversance at the

time of making the release. Hill v. 3Ic-

Carter, 12 C. E. Gr. 41.

221. Where A. has a first mortgage on
two lots, and B. has a second mortgage on
the first lot only, the purchaser of the

equity of redemption of the first lot, in

order to redeem, must pay the whole of the
second mortgage which covers onlj' the
first lot, together with a ratable ])roportion

of the first mortgage on both lots, accord-
ing to the value of the two lots. Mickle v.

Rambo, Sax. 501.

222. Upon a subsequent sale of the first

lot, on a bill filed hj the first mortgagee,
the proceeds are to be applied to satisfy a
ratable proportion of the first mortgage,
then the whole of the second mortgage, and
subsequent encumbrances in their order.

Ibid.

223. After mortgaged i^remises liave

been laid out in lots and streets dedicated,
opened and used by the public, if the
mortgagee, referring to the map, releases

to the mortgagor a block with its appur-
tenances, this release discharges not only
a lot in such block, which a purchaser had
bought from the mortgagor, but also the
half of the street or the right of way.
Hague v. Hoboken, 8 C. E. Gr. 354.

See Equity, g 292.

(e) Between purchasers.

224. The rule in equity is well established,

that where mortgaged premises are sold in

separate parcels successively to ditlerent
purchasers, with covenants against en-
cumbrances, the parcels are liable to sat-

isfy the mortgage, in the inverse order of
their sale. But the rule will not be applied
in any case where its application would
work injustice. Hill v. McCarter, 12 C. E.
Gr. 41.

225. A conveyance of part of mortgaged
premises, expressly subject to existing
mortgages, is an assurance to the subse-
quent purchaser of the other parts, that
the property will be subject to its due pro-
portion of the burden of such mortgages.
Ibid.

226. Where part of mortgaged premises

is conveyed subject to mortgages thereon,
and the rest of the property is sold and
conveyed in fee in parcels to other i)er-

sons, the part first conveyed is bound to

pay its due proportion of the mortgages,
according to the comparative value of the
respective portions at the time of its con-
veyance. Ibid.

227. Where a purchaser of part of the
premises assumed as part of the purchase
money the payment of two mortgages al-

ready thereon, and afterward the residue
of the premises was conveyed with cove-
nants of warranty, and at the same time
the obligation which the purchaser of the
first part assumed, was assigned to the
purchaser of the residue. Held, that as be-
tween the purchasers of the two parts, the
part of the first purchaser ought to be first

sold to pay the two mortgages so assumed
by him. Black v. Morse, 3 Hal. Ch. 509.

228. Also, that where the purchaser of
the first part had mortgaged such part,

the same equity existed between such
mortgagee and the purchaser of the resi-

due. Ibid.

See Equity, U 292-294.

(f) Assignees.

229. The assignee of a l)ond has no
claim against the mortgagee, personally,
growing out of the transfer of the bond

;

his chaim is upon the mortgage or the
estate bound by the mortgage, and that

claim remains, no matter in whose hands
the estate may be. Stevenson v. Black,

Sax. 338.

230. The assignee of a mortgage takes
it subject to all equities and defences
existing between the original parties at

the time of the assignment. Ibid.; Bolles

V. Wade, 3 Gr. Ch. 459; Jaques v. Esler, 3
Gr. Ch. 401; Shannon v. Marsells, Sax. 414;

Woodruff X. Depue, 1 McCart. 168; Atwaien-

V. Underhill, 7 C. E. Gr. 17, 599; Andrews
V. Torrey, 1 McCart. 355 ; Conover v. Van
Mater, 3 C. E. Gr. 482 ; Bennett v. Hadsell,

8 C. E. Gr. 174 ; Rose v. Kimball, ICE Gr.

185; Cornish v. Bryan, 2 Stock. 146; Losey
V. Simpson, 3 Stock. 246 ; Kainena v. Huel-
big, 8 C. E. Gr. 78 ; Coarsen v. Canfield, 6
C. E. Gr. 92 ; Tiffany v. Crawford, 1 ]\fcCart.

279, 285 ; Dolm'an v. Cook, 1 ]\IcCart. 56, 70

;

Bush V. Cushman, 12 C. E. Gr. ^31 ; McFar-
land V. Gilchrist, 10 C. E. Gr. 487.

231. Whether such equities be latent or

not. Conover v. Van Mater, 3 C. E. Gr. 481.

232. But an assignee does not take sub-

ject to a latent equity against the mort-
gagee, residing in a third person. Wood-
ruff V. Depue, 1 McCart. 168.

233. The case of Shannon v. Marselis,

Sax. 413, cited, and its authority recogr

nized. Ibid.

234. To subject the assignee to the latent

equity of a third person, he must have
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notice of it at the time of the assignment.
Losey v. Simpso)), 3 Stock. 24(5 ; Danbuni v.

Robinson, 1 McCart. 213.

235. The ground upon whicli the o(iui-

ties existing between the obUgor and obH-
gee pass to the assignee, is, that the
assignee may, before taking the assign-

ment, learn from the obligor whether
there be any set off or objection to the

bond. Jaques v. Esler, 3 Gr. Ch. 4G1 ; Losey
V. SimpHon, 3 Stock. 24G, 254.

236. No rjghts accruing after the assign-

ment, or defences sprhiging from defaults,

or even fraud of the assignor, committed
subsequent to the assignment, and which
had no e.xistence, and were simply possi-

bilities at the time of the assignment, can
affect the assignee. Bush v. Citshmau, 12

C. E. Gr. 131.
^

237. Where the mortgagee, without con-
sideration, obtained possession of the
mortgage but not of the bond, and then

.assigned to one who advanced no money
on the faith thereof, and the latter assigned
to the complainant, who gave a writing
under seal, stating that in consideration of

the assignment, he agreed to pay certain

notes drawn and endorsed by the mort-
gagee, and to cancel certain claims against
the mortgagee. Held, that the mortgage
was without consideration, and void in the
hands of the mortgagee, that although the
assignment to the complainant was a bona
fide transaction, yet because the mortgage
showed on its face that it was meant to

secure a bond, it was sufficient to put him
on inquiry as to the bond, and that the
complainant therefore took subject to

every defence as between the mortgagor
and mortgagee. Garroch v. Sherman, 2
Hal. Ch. 219.

238. B. having made a mortgage with-
out authority, and C. having i-eceived it

without investigation, relying on the integ-

rity of the mortgagor, when the slightest

investigation would have sufficed to sat-

isfy her that he had no right to make it,

the mortgage cannot be sustained against
A. Baldwin v. Johnson, Sax. 44. See Dey
v. Dey. 11 C. E. Gr. 182, 186, 12 C. E. Gr.
599.

239. If the property, being real pro])-

erty, is to be considered as a tenancy in

common, C. had notice that the beneficial

interest was vested in A., and that B. by
his mortgage could not bind or convey
any interest in the premises, and therefore
the mortgage is unavailing. Ibid.

240. ISTor is such mortgage available
against a moiety of the proi)erty, al-

though the legal title w^as in 13. at the
time, when C. had, or might have had
notice, that it was or had been partner-
ship property; and, the partnership hav-
ing been dissolved, that B. had no right to

make such mortgage. Jbid.

241. Where the mortgage has been
pledged as security for the payment of a

' note, the assignee is entitled to a decree
only for the i)alance due on the mortgage,
after deducting the amount of the note,
Kamena v. Hudbig, 8 C. E. Gr. 78.

242. Where the mortgagor paid a note
tosecure which, the mortgagee had pledged
the bond and mortgage, the delivery of
such note and bond and mortgage, places
the mortgagor in the position of assignee
of the mortgagee, and entitles the mort-
gagor to the benefit of such payment.
Ibid.

243. If a mortgage, satisfied by the
owner of the equity of redemption be, at

his request, assigned to a third parly, it

acquires no greater efficacy than if deliv-

j

ered directly to the owner of the equity of
redemption. Bolks v. Wade, 3 Ur. Ch.
459.

244. Such assignee cannot enforce the
, payment thereof against the owner of the
equity of redemption, nor can he claim
priority over other encumbrances upon

i the same premises. Ibid.

245. A feme covert was seized of certain
lands. She being ill. consented, at the

'' solicitation of her husband, to the cancel-

\

lation of her deed and to a conveyance
from her grantor to her husband. During

I

her lifetime her husband married a second
wife. Being imprisoned on charge of
bigamy, he and his mistress re-conveyed
the lands to his wife, she and her husband
executing a mortgage for the benefit of the

i husband to a tliird party ; this mortgage
.
was afterwards assigned to complainant,
who was a lawyer, the counsel of the

:

husband, and had knowledge that the
property had been held by the husband in

trust, and that the mortgage was also held
in trust for the husband. Held, that the
complainant had sufficient knowledge to

:

put him on inquiry; that he was not a

I

bona fide holder, and that the mortgage
j

was void in his hands. Wilson v. Hill, 2
Beas. 143.

246. If the assignee of a mortgage
fraudulent in its inception, and void as
against creditors, purchnse the mortgage
with knowledge of the fraud, he is not a
bona fide purchaser, and the fixct that he
paid full consideration for the assignment
will not aid him ; aliter, if he purchase
without notice of the fraud. Danbury v.

Robinson, 1 McCart. 213.

247. That the assignee advanced a full

consideration, took the assignments as
security for the money, and that thej''

were made and placed on record at the

I

time of making the loans, are facts which
are not impeached by the mortgagor tes-

tifying that he informed the assignee
that the mortgage was given to protect
his property from his creditors, and that

the assignment was purely voluntary,
when such mortgagor was in need of
money. Ibid. 217-

248. An agreement to extend the time
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of payment of a mortgage, in considera-

tion of a note for $500, is invalid ; and an
assignee who had no notice of such agree-

ment, and took the mortgage as then due
and payable, is entitled to a decree before

the extended time has elapsed, for the

amount of the mortgage, less the value of

the note. Trusdell v. Jones, 8 C. E. Gr. 121,

554.

249. But the mortgagee, having cove-

nanted with the assignee that a certain

sum was due upon the bond, will be
allowed to avoid the credit by giving up
the note; otherwise the present worth of

the note must be endorsed as a credit on
the l)ond. Ibid.

250. Where a mortgagee assigns one of

the bonds secured by a mortgage, retain-

ing the mortgage himself, the assignee

becomes equitably interested in the mort-
gage to the amount of his debt or bond,
and the holder of the mortgage, a trustee,

pro tanto, for the assignee. Stevenson v.

Black, Sax. 339. See Sklllman v. Teeple,

Sax. 232.

251. A party taking by assignment from
the first assignee, with constructive notice

of prior equities, will stand in no better

position than his assignor. Rose v. Kim-
ball, 1 G. E. Gr. 185.

See Debtor and Creditor, l{d), Estop-
pel, ^ 111, Evidence, § 233, Fraudulent
Conveyances, ?| 44, 104.

(g) Mortgages and judgments or de-
crees.

252. An equitable mortgage for a prece-

dent debt has no equity superior to that of

a valid sul)sequent judgment at law. Be-
tween such contestants, the first perfected

legal lien should prevail. The rule is

otherwise with regard to bona fide pur-
chasers or equitable mortgagees, where
the consideration of the mortgage is paid
at the time it is given. Equity, in the lat-

ter case, regards the equitable mortgagee
as a bona fide purchaser. Wheeler v. Kirt-

land, 9 C. E. Gr. 552.

253. A second mortgagee who had pur-
chased the mortgaged premises has no
equity as against the execution creditors

of ^he mortgagor to compel the first mort-
gagee to exhaust certain shares of stock
held as collateral for the same debt before
resorting to the land covered by their

mortgage. Mechanics^ Loan Ass'n v. Cono-
ver. 1 McCart. 220.

254. It seems, that an .agreement by the
borrowing partner that the loan or debt
should be a lien upon his share, and that

he would execute a mortgage, would be
considered as an equitable mortgage, and
would give a preference over subsequent
judgments and mortgages in favor of

creditors with notice; although not over

creditors without notice. Uhler v. Semple,
5 C. E. Gr. 288.

255. Query. Whether a promise to give
a judgment bond which may be made a
lien on real property, will amount to an
equitable mortgage. Ibid. .

255a. A purchase money mortgage given
bj^ one defendant in execution to his co-

defendant, is not, on the principle of lien

for purchase money, entitled to priority

over the antecedent judgment against
both. Si7nmons v. Vandegr^t, Sax. 55.

See Equity, § 1413, Judgments, H 26, 27.

(h) Mortgages and lien claims.

256. A mechanic's lien under the statute

takes priority upon the building over a
prior mortgage upon the land. Newark
Lime Co. v. Morrison, 2 Beas. 133.

257. But the supplement of 16th March,.
1859, which creates a lien for repairs,
makes it subject to any mortgage prior to

the filing of the lien. Ibid.

258. In this case the premises were or-

ordered to be sqld entire, and the relative

value of building and land ascertained.

Ibid. Infra, I 279.

259. A purchase money mortgage has
preference over lien claims, where the

work and materials were put upon the

property by contract with the purchaser,
between the time of the execution of
the contract of purchase and that of
the conveyance. Strong v. Van Deursen,

8 C. E. Gr. 369.

259a. Nor, is the estate of the vendor
subject to a lien for materials used in the

construction of such buildings. Huber v.

Diebold, 10 C. E. Gr. 171.

260. In such case the purchase money
mortgage has preference over lien claims,

not only to the extent of the purchase
money, but also for all advances for build-

ing the houses, improving the grounds,
and paying taxes and municipal assess-

ments, where such advances were made
in accordance with the contract of pur-

chase. Macintosh v. Thurston, IOC. E. Gr.

242; Paulx. Hocjt, Feb. 1877, Chancery.

261. The lien, in such case, must be
subject to all liens incurred by the pur-

chaser, whicli by the contract were to be
discharged of record before convej'ance.

Ibid.

262. It does not aflect the priority of

the lien of the mortgage, that the property

had been conveyed to another before the

conveyance to such purchaser, and that

the money was advanced by a third per-

son. Ibid.

263. One who purchased the equity of

redemption of the mortgagor, after the

deed was delivered to him, and who, sub-

sequently, purchased the premises at

sheriff's' sale under foreclosure of the
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purchase money mortgajje, holds the title I

freo from tho lion chum iilod for materials
furni-shod before tho oxocution and deliv-

\

ery of the mortgage. Lamb v. Cannon, 9 I

Vr. 362.
I

204. Where a lien claim was Hlod after

the commencement of a suit to foreclose

a mortgage which was on the land before

the work was done or materials provided
for which the lien Avas claimed, and the
lien claimants were not made parties to

the suit, and did not apply to be made
parties, the claim was held to be cut oif by
sale under the foreclosure, by virtue of the
provisions of the "act relating to the court
of cluuuHM-y," {P. L., 1870, p. 40). Ray-
mond V. Pu>if, 10 C. E. Gr. 447.

265. Whore a release of part of the prem-
ises coveretl by a mortgage was made after

the commencement of a building, to en-

title the holder of a judgment on a lien

claim to the benetit of such release, the
mortg.agee must have had knowledge of

the existence of the claim, and have acted
in bad faith. The mere fact that when the
release was made the building was in pro-
gress, and the mortgagee knew it, is not
sufficient. Wardw. Hague, 10 C. E. Gr. 397..

268. Where a mortgage was recorded
before its commencement to secure ad-
vances for the construction of a building,

for the payment of which in instalments,
the mortgagee bound himself by written
agreement when the mortgage was given,
such mortgage is entitled to priority over
a lien, for work done in the construction
of the building. Taylor v. La Bar, 10 C.
E. Gr. 222.

269. A mortgage already upon premises
when purchased, is a prior encumbrance
to the liens of mechanics and material-
men, both upon the land and upon the
buildings which were then upon it. Mor-
ris Co. Bank v. Rockatvay Mfg Co., 1 Mc-
Cart. 189.

270. A mortgage executed, acknowledged
and put upon record by the mortgagor, in

pursuance of a prior contract for a loan,
and afterwards delivered to the mortgagee
when the money is advanced, will in equity
have priority over liens for work done and
materials furnished after the mortgage was
recorded, where the mortgagor com menced
building between the time of recording the
mortgage and that of its delivery, the mort-
gagee having no knowledge of the com-
mencement of the building when he parted
with his money. In equity, the mortgage,
when delivered, will have relation to the
agreement for the loan. Jacobus v. Mutual
Benefit Ins. Co., 12 C. E. Gr. 604, reversing
11 C. E. Gr. 389.

271. A judgment for the plaintift' upon a
mechanic's lien claim, is not conclusive
against a mortgagee of the realty, whose
mortgage was created and recorded after

the building was commenced and before
i

the claim was filed, and who was not made I

a defendant in the suit. It is, notwithstand-
ing the judgment, competent for such a
mortgagee to show, in a contest for priority
between himselfand the lien claimant, that
the claim Hied is not according to the stat-

ute, and hence the debt is not a lien. Ibid.

Dixon, J.

272. Where a land owner commences
the erection of a building, then gives a
mortgage on the premises, which is duly
recorded, and then conveys the property
subject to the mortgage, if a mechanic's
lien claimant afterwards files his claim,
making only the last purchaser defendant
as owner, the mortgagee's estate is unaf-
fecteil by the lien. Ibid. Dixon, J.

274. Pursuant to an agreement con-
tained in a mortgage which A. gave B.,

part of the consideration was applied to

the payment of two prior mortgages sub-
ject to which A. had purchased, and the
balance expended in building a house on
the premises. The building was com-
menced before the registry of the mort-
gage. Held, that B. was subrogated to the
rights of the mortgagees under the mort-
gages on the premises when he took his

mortgage, to the extent of the money paid
by him on account of those mortgages,
and to such amount, with interest, his lien

is prior to that of lien claimants for work
and materials furnished in the erection of

such building. Barnett v. Griffith, 12 C. E.

Gr. 201.

275. Also, that the priority of B.'s lien is

not affected by the fact that the payment
on account of the existing mortgages, was
made after the building was begun. Ibid.

276. The lien of A.'s wife, who was a
minor when she executed the mortgage,
by virtue of her inchoate right of dower,

is next in order of priority in the land,

after the lien of B. ; next, the lien claims,

and lastly, the balance of the amount due
on B.'s mortgage. Ibid.

277. A purchase money mortgage con-

tained an agreement that the mortgagee
would release parts of the mortgaged
premises upon the delivery of new mort-
gages on such parts, and that the new
mortgages should be the first liens thereon.

A purchaser of a parcel of the premises

having given to the vendor three purchase
money mortgages, one of them was as-

signed to the original mortgagee, and was
intended to be the first lien on the premi-
ses, according to the agreement. Between
the time of the conveyance of the parcel

and that of its release, a building was erect-

ed thereon, without the original mortga-
gee's knowledge. Held, that lien claims

for work and materials in its construction

were prior to the mortgage assigned to the

original mortgagee. Kittredge v. Neumann,
11 C. E. Gr. 195.

277a. The vendor having knowledge of

the erection of the building, and having
filed no notice of dissent as required by
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the ninth section of the mechanics' lien

hxw, [Rev. p. 669), took her mortgages also

subject to the lien claims, and the fact

that they were given for purchase money
cannot avail her. Ibid.

278. When the premises are insufficient

to satisfy all claims, the only safe mode of

determining the relative shares of a mort-
gagee whose mortgage was on the land
before the erection of the building, and of

lien holders who hold liens thereon, is for

the master to ascertain the fair market
value of the lot and building, and also

that of the lot itself at the time of the
mortgage, both valuations having relation

as near as may be to the time of sale.

Whitehead v. First Methodist Church, &c., 2
McCart. 135.

279. The mode of estimating the relative

values of the land and building in Whit-
nack v. Noe, 3 Stock. 330, and in Netvark
Lime and, Cement Co. v. Morrison, 2 Beas.
136, criticised and disapproved. Ibid.

See Equity, § 1238.

VI. Satisfaction.

(a) Payment.

280. A mortgage will be presumed to

have been paid, if the mortgagee never
entered, and there has been no fore-

closure, nor payment of interest, within
twenty years. Evans v. Huffman, 1 Hal.
Ch. 354.

281. Semble. Insolvency of the mort-
gagor is not sufficient to overcome the
presumption. Ibid.

282. Such presumption docs not arise

from non-payment of interest for nine-
teen years. Boon v. Pierpont, Feb. 1877,
CJiancery.

283. Connected with the facts, that no
interest was paid and no demand made,
length of time may be set up to show
that nothing was due, as well as to raise a
presnniption of payment. Wanamaker v.

Va7i Buskirk, Sax. 686; Montgomery v.

Bruere, 1 South. 260, (o), [b], 266. See
Bonds, ? 131.

284. The better opinion ayjpears to be,

that such a presumption would arise at

the end of twenty years without payment
or demand of principal or interest; but
admitting this to be the rule, it is but a
presumption, and may be repelled by a
variety of circumstances. Ibid.

285. If no claim is made for twenty
years, when the parties are in the way,
and there is opportunity for asserting the
demand, it is strong evidence against the
existence of a debt. Ibid.

286. The fact that the parties interested

were nearly related, and the collection of
the money miglit have occasioned distress,

and even the paj'uient of interest, inconve-
nience, taken in connection with the fact,

that part of the money included in the
mortgage was an advancement, and not
to be repaid, is sufficient to repel such
presumption. Ibid.

287. To authorize a court to say, from
mere lapse of time, unless very extraordi-
nary, that a debt never existed, there
should be no repelling or exj^lanatory cir-

cumstances ; it reciuires a stronger case
than one which will justify the court in

deciding that a debt, once due, has been
satisfied or released. Ibid.

288. Yet where length of time is relied

on as evidence of payment, it may be re-

pelled by showing that the party was a
near relation, or was insolvent. Und.

289. The situation of the parties (the
mortgagor having married the daughter
of the mortgagee, and had issue), is, of
itself, sufficient to repel the presumption.
Ibid.; Hayes v. WhitaU, 2 Beas. 241, 242.

290. A power under the mortgage, to
sell the mortgaged premises for the pay-
ment of the mortgage debt, is a valid power.
It is liable to great abuse, and the exercise

of it will be jealously watched. But sales

under it. fairly made, will not be set aside.

Clark V.' Condit, 3 C. E. Gr. 358.

291. The mortgage being but the acces-

sory, when the bond is paid, the mortgage
is discharged. BoUes v. Wade, 3 Gr. Ch.

i 459; Morris Canal Co. v. Fisher. 1 Stock.

667, 696 ; Sturges v. Alyea, 2 Hal. Ch. 186.

292. The payment of the money due on
the bond which accompanies a mortgage,
gives to the person paying the bond, no
title to the mortgaged premises. Den. v.

Dimon, 5 Hal. 156.

293. The simple fact that a mortgage is

in the possession of the mortgagor, does not

i
per se, raise a jjresumption that the debt
secured by it has been paid. Harrison v.

N. J. R. R. Co., 4 C. E. Gr. 489.

I

294. A mortgagor may authorize the
i second mortgagee to collect rents from
i tenants of the mortgagor and apply them
as payments on his mortgage; and he will

not be restrained from doing so on the

llling of a foreclosure bill by the first mort-

gagee. Best v. Schermier, 2 Hal. Ch. 154.

295. After a mortgage is given, the ulti-

mate payment thereof cannot be defeated

by any conveyance of the mortgaged jn-em-

ises that may be made by the mortgagor.
Shannon v. Marselis, Sax. 412.

296. A payment by a mortgagor to a

holder of the mortgage in suit, made and
received as a premium for an extension of

the time of payment of the principal sum,
should be credited on the mortgage as of

the time when payment was made. Laing
V. 3Iartin, 11 C. E! (ir. 93.

297. Where the mortgagor was also ex-
ecutor, and on the final settlement of his
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separate account with the estate, a balance
was found due him, which the a.ssit;neo

of two niorti;;!ijj;e.s j;iven by the executor
agreed to liave credited ui)on one of tlicin,

such credit will be allowed. Dolmnn v.

Cook, 1 McCiirt. 56, 70.

298. Where tlie mortgagor deposited
money in a bank in order to ])ay oil' a
first mortgage, {)ursuant to an agreement
with the second mortgagee, w'hereupon the
cu.stodian of the mortgage receipted the
b(Mul and cancelled the mortgage of record,

l)ut the bank stopped payment ten days
afterward, and before the money was
drawn. Held, that the transaction was not
a payment. The Hrst mortgage remained
a valid security, and might be enforced in

a suit for foreclosure. Freeholders of Mid-
dlesex V. Martin, 5 C. E. Gr. 39.

299. Tender of the mortgage money, at

the day tixed by the mortgage, discharges
the premises, because it is equivalent to

performance of the condition. Payment
after the day, accepted by the mortgagee,
will also discharge the mortgage, and re-

vest the premises in the mortgagor, with-

out a re-convcyance, for the reason that,

after forfeiture, the mortgage remains only
a security for the money originally secured,
and whatever discharges the debt, ex-

tinguishes the security. Shields v. Lozear,

5Vr. 496; S. C, 7 C. E. Gr. 447. See
Kloepping v. Stellmaeher, 7 Vr. 177, 181.

300. But an unaccepted tender of the
mortgage money, made after the day pre-

scribed in tlie mortgage, will not affect the
lien of the mortgage on the land. It is

neither performance of the condition nor
payment or satisfaction of the debt. Its

onlj- effect will be to stop the running of

interest, and to subject the mortgagee to

the costs of a redemption by bill in equitv.

Ibid.

301. If a large proportion, in value, of

mortgaged woodland be burnt over, and,
in order to save the burnt wood from rot-

ting and for the permanent benefit of the

estate in reference to the new growth, it

be proper to cut off the burnt wood, the

land, of itself, being worth but little, the
proceeds of the sale of burnt wood so cut
should be applied towards paying the
mortgage. Brick v. Getsinger, 1 Hal. Ch.
391.

302. If a note guarantied by the mort-
gagor, and accepted as absolute payment
of the bond, be unpaid, the guaranty will

not restore the obligation. The mortgagor
Avould be liable on his contract of guaranty,
but his indebtedness upon the bond and
mortgage would not be revived. Shipman
V. Cook, 1 C. E. Gr. 251.

303. Where two mortgages were given to

secure the same debt, one by a partner on
his individual property, and the other by
his tirm on the property of the firm, and
the lands of the firm have already been
applied in satisfaction of certain other of

their debts resulting in his Ix'iictit, such
partner cannot ask that the value of that
property be held for the satisfaction of
ins debt. Tiffany v. Crmvford, 1 McCart.
279. See EciUiTY, ? 277.

304. In such case the purchaser of the
equity of redemption can stand in no bet-

ter situation than the mortgagor, and
hence it is immaterial whether he is a
bona fide })urchaser, or merely holds the
pro})erty in trust for the mortgagor. Ibid.

305. S. G. having purchased of the owner
certain real estate subject to two mort-
gages and a judgment, applied the whole
of the purchase money to the satisfaction

of the mortgages which were the first en-

cumbrances, and caused them to be can-
celled and discharged of record. Held,
that a purchaser under the judgment took
the property clear of the inortgages, and
that S. G. was entitled to no relief in equity.
Ganvood v. Eldridge, 1 Gr. Ch. 145.

306. Tlie person paying off a mortgage
may be substituted in the place of the
mortgagee only where the mortgage is

taken up by a third person, and not; where
it is satisfied by the mortgagor himself.

Ibid.

307. If a second mortgagee, have also a
judgment, execution and levy on the mort-
gaged premises for the same debt, and, be-

ing security for the mortgagor on certain

notes, receive from him the amount then
due on the notes, and give him a receipt

for the money, " to be credited on the
judgment, provided the debtor should in-

demnify him on his surety for said debtor
to the holder of these notes," with a parol
understanding "that the money received
was not to be considered a payment by the

debtor on the judgment until he should
pay the amount due on these notes to the
holder," such mortgagee is entitled to hold
his mortgage, judgment, execution and
levy, as security for the payment of all

the money due to him thereon, and also

upon the notes on which he is security
;

and this lien is perfect against the mort-
gagor, and all persons claiming under him
by subsequent incumbrance or convey-
ance. Skillman v. Teeple, Sax. 232. See
Surety.

308. Where an endorser of four promis-
sory notes afterward became the assignee

of the maker under an assignment for the
benefit of creditors, made in New York,
w-hich preferred these notes, and then the

estate w^as transferred to C, he undertak-
ing to purchase all claims against it. C.

having received from the estate sufficient

to pay all claims, and having given a sur-

render. Held, that a chattel mortgage on
property in New Jersey, given to secure
such endorser, and afterward assigned to

C. without the notes, was thereby satisfied.

Chapman v. Hunt, 3 C. E. Gr. 414. .

See Debtor and Creditor, ? 28.
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(c) By release and re-conveyance.

309. W. W. F., being indebted to his

father, T. F., executed to him a mortgage.

Sometime after he made a general assign-

ment. The father presented his chiim

to tlie assignees, stating tlierein, and in
;

the affidavit annexed thereto, that part of
j

it was secured by mortgage. Afterwards
;

T. F. dying, his will contained this clause,
j

i<* * * * I direct that all the debts

with which my sons are respectively

charged upon niy ledger shall be deducted

froni their respective shares of my estate,

* * * * excepting always my son W.
W. F., against whom I desire my exec-

utors to prosecute no suit or claim for any

debts he may owe me; but not to abandon

the proceedings commenced against the

estate assigned by him * * * * for

the benetit of his creditors." Held, that

the above recited clause did not operate as

an equitable release of the mortgage. Bell

V. Fleming, 1 Beas. 13, 490.

310. Where the holder of a mortgage
released one of the tracts covered thereby,

which the mortgagor had previously con-

veyed with covenants against encum-
brances, the instrument purporting to be

a complete release of all right in the

premises, without limitation, exception,

or reservation, and there being no indica-

tion that it was intended merely to remedy
a defect in title, and no evidence that such

defect, in fact, existed. Held, to have
been intended to relieve the land from the

lien of a mortgage, and not to remedy a

defect in title. Clark v. Stryker, 11 C. E.

Gr. 33.

See Debtor and Creditor, 11(e), Equity,

II 482, 1158. Infra, | 326.

(c) Extinguishment.

311. Stated generally, the law is that

when the mortgagee purchases of the

mortgagor the equity of redemption, his

mortgage is extinguished. Merger is

never allowed, unless to promote the in-

tention of the party, and to i)revent injus-

tice. Stilhnan v. Stillman. 6 C. E. Gr. 126;

Clos V. Boppe, 8 C. E. Gr. 270 ; Speer v. Whit-

field, 2 Stock. 107 ; Deare v. Carr, 2 Gr. Ch.

513 ; Parker v. Child, 10 C. E. Gr. 41.

312. If the mortgagee purchases the

mortgaged premises upon an execution at

law against the mortgagor, in favor of a

third person, he purchases subject to the

mortgage, and thereby extinguishes his

debt; if he purchases upon an execution at

law upon a judgment for his mortgage
debt, then he extingui.shes his debt against

the mortgagor to the amount only that he
gives for the land. Speer v. Whitfield, 2

Stock. 107.

313. Where the equity of redemption in

mortgaged premises is conveyed to the
mortgagee, his estate under the mortgage
will not merge, but will be kept alive in

order to enal)le him to defend under it

as against the intermediate title of another,
if such appears to be the intention of the
parties in making the conveyance, and the
justice of the case is thereby subserved.
Midford v. Peterson, 6 Vr. 127.

3i4. Where the debt secured by a mort-
gage is paid by the purchaser of the equity
of redemption, who is not the mortgagor,
it does not necessarily merge the estate

created bv the mortgage. Duncan v. Smith,

2 Vr. 32o. See Dower. l\ 16, 17. Eject-
MEXT, I 43, Equity, I 434.

315. The purchaser of the equity of re-

demption will in no event be permitted to

hold the land discharged of the encum-
brance ; and if he attempt to make the

debt by buying up the bond and mortgage,
and recovering the amount unjustly out

of the obligor, the debt will in his hands
be considered extinguished. Hartshorne v.

Hartshorne, 1 Gr. Ch. 349.

316. It seems, that the purchaser of the

equity of redemption is liable to the ex-

tent of the land purchased, and no fur-

ther, and that lie will at all times be dis-

charged upon releasing the land. Ibid.

317. If the debt be due to husband and
wife, or to joint creditors, and one pur-

chases the mortgaged premises at sherifi"'s

sale under an execution for the debt, upon
the acceptance of the deed, the amount bid

operates as a payment ^jro tanto. Deare v.

Carr,2Gv. Ch.513.
318. If a bond and mortgage are paid

by the tenant of the eqCiity of redemp-
tion, they are discharged as to all subse-

quent encumbrances. Bolles v. Wade, 3

Gr. Ch. 458.

319. The tenant of the equity of redemp-
tion, by purchasing the mortgage debt,

thereby extinguishes the encumbrance on
his land. Ibid.

320. And if the bond and mortgage so

paid by the owner of the equity of redemp-
tion, be assigned to a third party at his

request, they acquire by such assignment
no greater efficacy, than they would have
had if delivered directly to the owner of

the equity of redemption. Ibid.

321. In" this case, the land was sold at

auction for the purpose, expressed in the

conditions of sale, of paying off the mort-

gage, the title to be given free from
encumbrances; the assignee of the mort-

gage bought at the auction sale, deducted
the amount due on the bond from the

amount of his bid, paid the balance, re-

leased the bond, but insisted on retaining

the mortgage as a muniment of title to

protect him against a dower claim. Held,

that he had a right to retain the mort-

gage for that purpose, that it was not

satisfied or extinguished, and that he held

his title by virtue of that mortgage.
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Thompson v. Boyd, 1 Zab. 58, affirmed, 2
j

Zab. 543, Whitehead, J., dissenting.
|

3l22. Wheio the owner of the e<iuity of
j

redemption had assumed the payment of '

two mortgages, and afterward, at the •

8herifl"s sale, under the foreclosure of the

first mortgage to which the second mort-
gagee was a party defendant, bouglit the

property for a trille more than tiie sum
due on the first mortgage, Held, that the

first mortgage Avas satislied, :uul tliat the

second mortgage wns a lirst lien for the

amount unpaid, since it appeared from
the evidence that the sale was made in

the absence of the second mortgagee, and
with the intention of discharging the lands

of the second mortgage without payment
thereof in full. Stiger v. Mcdione, 9 C. E.

Gr. 426.

323. A. gave to B. a bond and a mort-
gage to secure the payment thereof, and
subsequently gave to C a mortgage on the

same land. Afterwards D., an \incle of

A., paid, or handed to B., two several

sums of money at two diifFerent times,

taking loose receipts therefor on account
of the said bond held by B., and afterwards

a further sum as the balance in full on the

said bond; wlien the last of said sums
was paid or handed to B., the three

sums were credited on the bond, the first

two on account of the bond, and the last

as the balance in full on the said bond,
but D. took no assignment of the said

bond and mortgage given to B., or of either

of them. Held, that the bond and mort-
gage, in the hands of D., uncancelled,
were subsisting encumbrances as against

the mortgage held by C, since it appeared
that D. paid the money at the request of

A., and that the mortgagee who received
the money, understood that it was the in-

tention of D. not to extinguish the mort-
gage, but to stand in the place of the

mortgagee. Hcdl v. Lambert, 3 Hal. Ch.

651, 653, reversing ,S'. C, 8 Hal. Ch. 410.

323a. Where, subsequent to giving the
mortgage, and after the debt is due,
the mortgagor confesses a judgment to

the mortgagee for the mortgage debt, the
judgment does not extinguish or impair
the mortgage security. Flanagan v. West-

cott, 3 Stock. 264.

324. If a mortgagee or assignee who
holds one of the bonds secured by the
mortgage, becomes the purchaser of the
equity of redemption, that part of the mort-
gage debt due to himself on the bond
which he holds, is extinguished. Stevenson

V. Black, Sax. 339.

325. After a levy " subject to prior en-

cumbrance," and pending a suit for the
foreclosure of the mortgage, the mort-
gaged premises were re-conveyed to the
mortgagee, and the mortgage left uncan-
celled. Held, that a purchaser under the
levy with knowledge of the facts, was not
entitled to the land free from the mort-

gage debt, but might redeem on payment
thereof. Kinnaman v. Henry, 2 Hal. Ch.
90, reversed, 2 Hal. 626.

326. Where a party was in possession of
mortgaged premises Ijy consent of the
mortgagees, and one of them "released
all the right, title and interest, which he
had in and to the said premises, by virtue
of his mortgage." Held, that the only
operation of this instrument was to release
or give up the mortgage, and exonerate
the property from its lien ; it did not
extinguish (jr transfer the debt, or impair
such mortgagee's claim against the other
proi>erty or person of the mortgagor,
Clark v. Smith, Sax. 121. See Judgmknts,
^53.

327. A ])urchase of the equity of redemp-
tion by the mortgagee is not an extinguish-
ment of the attendant bond. Cattel v. War-
wick, 1 Hal. 190. See Sloan v. Sommcrs, 2
Gr. 509, 515.

327«. A mortgagee may be restrained
from proceeding at law to sell the equity
of redemption in satisfaction of the
mortgage. Severjis v. Woolston, 3 Gr. Ch.
220 ; ''Van Mater v. Conover, 3 C. E. Gr. 38.

328. Even if all the requirements of the
statute had been strictly complied with, so
as to confer upon the purchaser at a tax
sale a valid title against the heirs of the
former owner, and all claiming under
them, a prior mortgage given by their an-
cestor would not thereby have been extin-

guished. Hopper V. Mcdleson, 1 C. E. Gr. 383.

329. The right of a mortgagee is not
defeated by a tax sale, where the mortgage
was not given by those who were owners
of the land at the time of the assessment,

or against whom the ta.x was assessed, but
is a title paramount to theirs. Such mort-
gage is a valid and subsisting encumbi'ance
upon the land in the hands of the pur-

chaser at the sale. Ibid.

330. The purchase of a mortgage by the

executors of the mortgagor, where the

mortgaged premises are owned by a third

party, does not satisfv it. Stiliman v. Still-

man, 6 C. E. Gr. 127.
^

331. C. conveyed to H. certain mort-
gaged premises, subject to the payment of

a mortgage. The deed contained a stipula-

tion that H. should assume and pay the

mortgage, the amount thereof having been
deducted from the consideration money.
H. re-conveyed to C, subject to the mort-
gage, which he assumed to pay. Held,

that by such re-conveyance, the obligation

of H. to pay the mortgage debt was ex-

tinguished. Crowell V. Hospital of Saint

Bar7iahas, 12 C. E. Gr. 650.

See Conveyance, § 80, Equity, | 145,

Executors, ^ 145, Husband and Wife, | 31.

(d) Cancellation.

332. A cancellation of a mortgage, and



784 MOETGAGE, VJ.

Satisfaction.

a discharge of record, unless effected

through fraud, accident or niistake, is an
absolute bar and discharge of the mort-
gage. Garwood v. Eldridye, 1 Gr. Ch. 145;

Bentley v. Whittemore. 3 C. E. Gr.3G6; Fra-

zee V. 'Campbell, 1 Gr. Ch. 239.

333. When the cancellation of a mort-
gage is procured by fraud, or made by
mistake, or without authority and with-

out actual payment and satisfaction, the

canceling will be set aside and the mort-
gage enforced. Dudley v. Bergen, 8 C. E.

Gr^ 397. See Equity, | 125.

334. The cancellation of a mortgage on
the record, is only prima facie evidence of

its discharge, and leaves it open to the

party making such allegation, to prove
that it Avas made by accident, mistake or

fraud. Trenton Bank v. Woodruff] 1 Gr.

Ch. 118.

335. On such proof being made, the

mortgage will be established, even against

subsequent mortgagees without notice.

Ibid.

336. Where the defendants in a cause, by
their answer, set up a cancelled mortgage
as a subsisting lien upon the mortgaged
premises mentioned in the bill of com-
plaint, it is incumbent on them to show-

that the money was not paid, and that the

cancellation was made wrongfully. The
complainants are not bound to prove the

fact of payment. Ibid.

337. When a mortgage has been can-

celled without actual payment, on a mis-

taken supposition that a deed taken for

the mortgaged premises merged and satis-

fied it, and a debt due from the mortgagor
to such grantee has been given up and
discharged on the belief that it was satis-

fied by the amount due for the conveyance,
the canceling and satisfaction being en-

tirely without consideration, a court of

equity will set it aside and declare the debt

a subsisting one. Hampton v. Nicholson, 8

C. E. Gr. 423.

338. The simple cancellation of a mort-
gage on the record, is not an absolute
bar, unless there has been actual satisfac-

tion. It is not conclusive evidence ; the

facts may still be investigated. But it is

evidence of a high cliaracter, and sufficient

to sustain the rights of all persons inter-

ested, unless the pai-ty setting up the can-

celled mortgage satisfactorily show some
accident, mistake or fraud. Miller v. Wack,
Sax. 205.

339. When a first mortgage is cancelled

on the record, the legal priority attaches

to the second moi'tgage, unless it should
ai)pear that the tirst mortgage was im-
properly and fraudulently cancelled, with-

out payment or satisfaction, and without
the consent of the first mortgagees or

either of them. Ibid.

340. Wlien tlie owner of property pro-

duces a mortgage with the seals torn off,

and gives it to a party about to purchase.

stating that it Avas paid and satisfied, and
that the latter could lake it and have it

cancelled of record, the fact that the
mortgage has no receipt of payment
endorsed upon it, and that the bond is not
produced, is not sufficient to put the pur-
chaser upon further inquiry. Harrison v.

Johnson, 3 C. E. Gr. 420, case reversed, 4
C. E. Gr. 420.

341. The fact that there is no receipt by
the mortgagee or his executors upon a
mortgage presented to the clerk for can-
cellation, does not make its cancellation

illegal, although sucli cancellation is not
conclusive evidence of its payment. Its

production with the seals torn off, is suffi-

cient authority to the clerk where there

is nothing to arouse his suspicions. Ibid.

341rt. A person who has no other evi-

dence that the mortgagor has the legal

control of the mortgage, than the word of

the mortgagor, and the fact that the mort-
gage is produced with the seals torn off,

runs the risk if he takes title to the mort-
gaged premises, of the legality of such
cancellation. Harrison v. N. J. R. R. Co.,

4 C. E. Gr. 489.

342. Wliere a lost mortgage has been
established, by a decree of the court, as a
valid and subsisting encumbrance, the

subsequent finding of the mortgage in the

hands of a third person, cancelled, without
further evidence, will not vary the case,

nor induce the court to alter the decree.

Lilly V. Quick, 1 Gr. Ch. 97.

343. Tearing off tlie seals of a mortgage,
or even its entire destruction, by an unau-
thorized person, will not cancel it. It

must be cancelled by consent of the

owner. Ibid.

344. Where T. B. V. treated a first mort-
gage as subsisting when the premises were
sold, gave a memorandum in these words :

'•j\Iade out by T. B. V.—Amount due on
both mortgages, * * ," and admitted
that he had not since paid such mortgage,
and his vendor declared that he himself

liad not paid it, Held, sufficient evidence

to overcome the presumption of payment
arising from a voluntarv cancellation.

Banta v. Vreeland, 2 McCart. 103.

345. If, after foreclosure and sale, the

first mortgagee, wlio was the purchaser,

has, at the re(i[uest of the mortgagor, and
to release him from liability on his bond,
receipted the bond and mortgage and
signed an acknowledgment of receipt of

the amount of the decree, and authorized

cancellation of the mortgage and decree,

although the mortgagee and decree were
not, in fact, cancelled of record, such mort-
gagee will, nevertheless, in the subsequent
foreclosure suit, be entitled to the benefit

of the bond and mortgage. Chilver v.

Weston, 12 C. E. Gr. 435.

340. Evidence of conversations between
mortgagor and mortgagee, in which the

latter signified an intention of having the
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mort,e:ap;c cancelled at his death, ns a

means Dfpnjvidini; for the niorti;ap;()r, who
was his son, llchl, insutlicient, iniisinueh

as neitlioi- tlio Avriting allesod to liave been
executed for that purpose was produced,
nor iUs contents distinctly proved, nor
proof of its deliver3\ Chew v. CheAV, 8 C.

E. Gr. 471.

See Altkuation, Equity, ? 96, Evidknce,
1608.

VII. REDEMrXION.

o46a. As a general rule, where the mort-

gage is due and liable to be foreclosed,

all persons who have acquired an interest

in the lands mortgaged, have a right to

disengage the property from all encum-
brances, when it becomes necessary to do
so in order to make their own claims
available or beneficial. Bigeloiv v. Cassedy,

11 C. E. Gr. 557, reversing, 10 C. E. Gr. 112.

347. The mere fact that a person occu-
pies the position of a second mortgagee,
or subsequent judgment creditor, does not
entitle him to redeem the prior mortgage.
Unless some special equity exists in the

subsequent encumbrancer, the prior mort-
gagee has a right to retain his security,

and may refuse to svirrender it, so long as

the mortgagor does not wish to discharge
it. Ibid.

348. If the second encumbrancer hap-
pens to be in such a position that he is in

danger of losing the benefit of his security

unless he is permitted to redeem, and the

circumstances are such that equity would
subrogate him, upon making these facts

known to the first mortgagee, and making
him an unconditional tender of his money,
he would be put upon his inquiry, and,

after taking a reasonable time to be ad-

vised, his refusal to accept the tender and
deliver up his mortgage would be at his

peril. Ibid.

349. Once a mortgage, always a mort-
gage, is a maxim of equity to which there

is no exception. Crane v. Bonnell, 1 Gr.

Ch. 264: Vanderhaize v. Hugues, 2 Beas. 244,

410; Kintner v. Blair, 4 Hal. Ch. 485, 494;
Youle V. Richards, Sax. 534.

350. If by the transaction the parties

designed to create a mortgage, the time
fixed for redemption is immaterial. Ibid.

351. The right of redemption cannot be
restricted to a limited time, or to a particu-

lar class of persons, nor can tlie mortgagor
deprive himself thereof even by express
covenant. Youle v. Richards, Sax. 534;
Vanderhaise v. Hugues, 2 Beas. 244, 410.

352. The right may be surrendered by
the mortgagor, or be barred by foreclosure

50

or by lapse of time, and there is no distinc-

tion in this respect, Ix'tween a mortgage
in the usual form, and an absolute convey-
ance made as a mere security for money.
Vanderhaise v. Hugues, 2 Beas. 244, 410

;

Youle V. Richards, Sax. 534; Phillips v.

Hulsizer, 5 C. E. Gr. 308; Crane v. Decamp,
6 C. E. Gr. 414.

353. If a mortgage has Ijeen given in the

form of an absolute deed, and the defeas-

ance withheld from the records for the
purpose of misleading and delaying the
mortgagor's creditors, the right of redemp-
tion will not thereby be lost. In such
case, the aid of the court is not asked to

enforce a fraudulent instrument. The
fraud, if any, is in the deed, not in the
defeasance which the complainant claims
to enforce according to its legal effect.

The defeasance is honest as between the
parties, and could not injure creditors,

Clark V. Condit, 3 C. E. Gr. 358.

354. A purchaser of the equity of re-

demption at a sheriff's sale, takes the
property cum 07iere, and acquires no rights

beyond what remain in tlie mortgagor
after satisfying the encumbrance out of
the land. Hartshorne v. Hartshorne, 1 Gr.

Ch. 349.

357. A tenant for years, who offers to

pay off a mortgage debt, has the right to

redeem. He has not, perhaps, strictly the
right to demand a written assignment of
the bond and mortgage, but he stands by
redemption in place of the mortgagee, and
will be subrogated to his rights against the

mortgagor and the reversioner. He has
the right to have the bond and mortgage
delivei-ed to him uncanceled, which, in

such case, is in equity, and may be at law,

a complete assignment. Hamilton v. Dobbs,

4 C. E. Gr. 227.

358. Where the vendee mortgages his

interest in a contract to convey, such
mortgagee has the right, if the vendee
refuse t<) fulfil the agreement to purchase,

himself to assume his position and redeem
the property. Sinclair v. Armitage, 1 Beas.

175.

359. A purchaser, (first mortgagee), at a

sale under a foreclosure suit upon his

mortgage, to which suit a second mort-
gagee was. by oversight, not made a party,

is entitled to require the second mortgagee
to redeem in a reasonable time, or to be
foreclosed, Parker v. Child, 10 C. E. Gr.

40.

360. The purchaser, if redeemed, must
account for the rents and profits during
his occupation of the premises, and cancel

a mortgage given by himself thereon, after

he had received his deed. Ibid.

361. The purchaser of a mere equity of

redemption purchases a right, and does

not assume an obligation to redeem. He
may at his pleasure give up the mort-
gaged premises in satisfaction of the in-

cumbrance, and he is liable to tlie extent
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of the value of the premises, and not be-

yond it. Tichmor v. Dodd, 3 Gr. Ch. 454.

302. The first mortgagee having prose-
cuted his bond to judgment and execu-
tion at Vaw, under which lie purchased the

mortgaged premises at sherifi''s sale, took
possession and received the rents and
profits. The second mortgagee is entitled

to redeem, ui)on paying the principal and
interest of the first mortgage, together

with the costs incurred in obtaining the
possession, deducting thereout the rents

and profits received, or that with reason-

able diligence might have been received

by the first mortgagee while in possession.

Hill V. White, 8ax. 435.

363. The price for which the property
was purchased at a sale under foreclosure

cannot aftect the equities subsisting be-

tween the mortgagees. The subsequent
encumbrancer can only redeem by paying
the full amount of the first mortgage.
Larger. Van Doren, 1 McCart. 208.

364. P. having a written contract with
H. to plant peach trees on land of the lat-

ter on shares, assigned his interest therein

to H. to secure a loan made to him by H.,

who refused to receive the debt after the

time for the payment expired, and claimed
the property and sold the fruit. On a bill

by P. to redeem aiid for an account, it was
referretl to a master to take an account of

what was due to H. for principal and in-

terest, and of the rents and profits receiv-

ed by him, he to be charged only with
what he had actually received, unless he
had been guilty of laches or fraud in man-
aging the property ; if he made a sale in

the beginning of a season, in good faith,

without fraud, he was chargeable only
with what he received, notwithstanding it

should appear that, as the crop turned
out, considerable more might have been
made by a different course. H. was also

to be allowed actual expenses incurred in

good faith in the management and taking
care of the property, and compensation
for his labor, if he gave his own time to

the cultivation, gathering and sale of the
crop. Phillips v. Hidsizer, 5 C. E. Gr. 308.

365. A sheriff's sale was set aside on the
ground of surprise, and the mortgagor
permitted to redeem the complainant's
mortgages, by paying the amount due
thereon, with execution fees, and com-
plainant's costs of this application, within
thirty days from the time of entering the
order upon this decision. Large v. Dit-

mars, 12 C. E. Gr. 406.

366. In the case of a deed absolute on
its face, but which was intended as a mort-
gage, if the net rents and profits exceed
the amount which the deed was given to

secure and interest, the grantee must re-

pay such excess, when tlie grantor re-

deems. Freytag v. Hoeland, 8 C. E. Gr. 36.

367. A horse railroad company entered
upon mortgaged premises with the con-

sent of the owner, and constructed an
elevator thereon at great expense. Held,
that the elevator was subject to the en-
cumbrance of t\\e mortgage, and that
the company would not be entitled to re-

deem the land on which they had con-
structed the elevator, by paying to the
mortgagee the value of the land at the
time when the company took possession.
Booraem v. Wood, 12 C. E. Gr. 371.

368. The statute of December 3d, 1794,
{Rev. p. 701, I 1), authorizing courts of
law, in certain cases, to enforce redemp-
tion b}' compelling the mortgagee to acc-ept

the mortgage money on its being paid into

court, and to assign, surrender, or re-

convey the mortgaged lands to the mort-
gagor, or such person as he shall appoint,
should be strictly construed, and is not
applicable to any case in which the mort-
gagor is himself the actor. The act was
designed to apply only in certain cases,,

mentioned in its preamble and in the
introductory words of the statute, and was
not intended to supplant bills for redemp-
tion in courts of equity, where the remedy
is complete, and relief may be speedy and
efficacious by the use of the writ of assist-

ance, to put the mortgagor into possession
of the mortgaged premises, where the
mortgagee has entered and held posses-

sion. Shields v. Lozear, 5 Vr. 496; S. C, 7
C. E. Gr. 447.

369. An application was made to com-
pel a trustee for mortgage bondholders to

redeem certain property, but, as the court
did not consider the necessities of the
trust estate such as to demand the order,

and as the agreement, which was the

foundation of the application, was merely
executory, essentially outside of the main
issues in the cause, and practically for the

benefit of only the parties who may enter

into it, without regard to the interests of

others interested in the trust estate, such
application was refused. Williamson v. N.
J. S. R. R. Co., 12 C. E. Gr. 225.

370. Tender of the amount due on the

mortgage after its maturity, and accept-

ance refused by the mtn-tgagee in posses-

sion, on bill to redeem, entitles the com-
plainant to a decree with costs. Shields v.

Lozear, 7 C. E. Gr. 447.

See Dower, ?§ 13-23, VI(6), Execution,

§§ 48, 100.

VIII. FORFEITUKE.

(a) What constitutes.

371. In cases of forfeiture, the doctrine

to be deduced from conflicting cases, is

that the day of the event after which, in a
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Bpecified number of days, the forfeiture

occurs, will he excluded. Thome v. Mosher,
6 C. E. Gr. 257.

372. Where the mortgage provided that
in default of payment of interest within
sixty day.s after the same became due, the
whole i)rincipal should be immediately
due, the payment of such principal was
not enforced, because the conditions on
which immediate payment depended were
not stated willi suflicient clearness. The
true interpretation and construction of the
conditions being settled, they may be op-
erative as to the future, but not as to the
past. Ackens v. Winston, 7 C. E. Gr. 444.

373. If, by the default of a member of a
loan association, his mortgage is forfeited,

he must pay the mortgage debt, as any
other obligor not a member. Mechanics
Building Ass'n v. Conover, 1 McCart. 220.

374. An agreement by a mortgagee to

go into partnership with the mortgagor,
and to cancel a mortgage which consti-

tuted the mortgagee's share of the cap-
ital, if abandoned before the next pay-
ment of interest becomes due, does not
amount to an agreement to extend such
time so as to save the forfeiture incurred
by the nonpayment of interest. Fausel
V. Schabel, 7 C. *E. Gr. 126.

_

875. A mortgage containing an agree-
ment, that should any default be made in

the payment of interest, * * * the
principal sum * * should, at the op-
tion of the obligee, be immediately due
and payable, although the period limited
for the payment thereof might not then
have expired. Held, that although time is

of the essence of the contract, equit\' will

not enforce a forfeiture of the credit if the
omission to pay interest w'ithin the time
specified has been occasioned by the acts
or declarations of the complainant. De
Groot V. McCotter, 4 C. E. Gr. 531.

376. If the omission to pay interest

within the time limited has happened by
the negligence of the defendant, the for-

feiture has been incurred, and the contract
wall be enforced. Ibid.; Voorhisx. Murphy,
11 C. E. Gr. 434.

378. Where the defendant claimed un-
der a deed from R. A. M., absolute on its

face, and the complainant, having obtain-
ed a subsequent deed from R. A. M. for

the same premises, filed a bill, alleging
that defendant's deed was intended as a
mortgage ; the defendant by his answer
denied that the deed was intended as a
mortgage, claimed that it was absolute,
but admitted that he had verbally agreed
with R. A. M, to re-convey the prem-
ises on being repaid the consideration
within a certain time, which has elapsed,
and that before the filing of the bill he
had offered to convey the premises to

complainant on that sum being repaid to

him, which off'er was refused. On a mo-
tion to dissolve the injunction, it was Held,

\
that the answer denied all the equities of

' the bill, because (1.) If the deed was abso-
lute, the complainant had no equity ; and,
(2.) If the deed was a mortgage it was for-

I

feited, and the defendant was entitled to
proceed at law for the possession of the
mortgaged premises. Price v. Armstronn,
1 iMcCart. 41.

379. When, in consequence of a certain
agreement, the obligor failed to pay his
interest within the thirty days limited by
the condition of the bond, equity will re-

[

lieve him from the forfeiture. McCotter v.

De Groot, 4 C. E. Gr. 72.

;

380. A demand by the assignee, after
the thirty days had elapsed, although he
had not called, as promised, for the pay-

' ment of the principal, and a refusal to ac-

!
cept the interest, is notice that he did not
mean to be bound by his promise. And

i when the obligor subsequently offered to
pay that interest and the interest about to
become due, but made no tender of the
latter interest within the thirty days after
it became due, the complainant was held

!
to be entitled to the principal. Ibid.

381. The time specified for the payment
' of a mortgage maybe extended by parol.
Tompkins v. Tompkins, 6 C. E. Gr. 338.

(b) Waiver.

382. Acceptance of interest upon a
mortgage, without claim of forfeiture,
after the expiration of the time when, by
its terms, the principal became due, ac-
companied by an acknowledgment of the
receipt, as of the very day on which it fell

due, and the receipt of interest on the
mortgage subsequently, without any claim
of forfeiture, Held, a waiver of the for-

feiture. Sire V. Wightman, 10 C. E. Gr.
102.

383. So, where there was a forfeiture
which had occurred through a mistake,
and after claiming the benefit thereof, the
mortgagee agreed to take the interest then
due, if the mortgagor would make the
next periodical payment not yet due, and
then refused to take the money, unless
the mortgagor would pay a further simi
incurred in preparing the mortgage. Mar-
tin V. Melville, 3 Stock. 222, 224. See Bald-
ivin V. Van Vorst, 2 Stock. 577, 584.

See Bonds, U 22-24.

IX. Foreclosure.

(a) Appointment of receiver.

38.5. A receiver to collect rents from ten-
ants of the mortgagor will not be appointed
on filing a foreclosure bill. Best v. Scher-
mier, 2 Hal. Ch. 154.
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386. The rule in New York, that where
premises are an inadequate security, and
the mortgagor is insolvent a receiver will

be appointed, has not been adopted by the
Court of Chancery in this state. Cortleyeu

V. Hatha w<ty, 3 Stock. 39.

387. Where, upon the application of a
subsequent mortgagee, a receiver is ap-
pointed, it is without prejudice to any
prior mortgagee or other encumbrancer,
and the receiver will be directed to keep
down the interest upon prior encum-
brances. Ibid.

388. Mere inadequacy in the value of

the mortgaged premises, and insolvency
of the mortgagor, do not constitute suffi-

cient ground for the appointment of a
receiver. If buildings have been burnt
down, or have been permitted to go to de-

cay, or waste committed, and the property
has depreciated in value through the fault

or negligence of the mortgagor or tenant
in possession ; or, where there is any act on
the part of the mortgagor or such tenant,

which shows fraud or makes him charge-
able with bad faith in misapioropriating
the rents and profits for other purposes
than that of keeping down the interest

on the encumbrances, in such cases the
court mav properly appoint a receiver.

Ibid.; Frisbie v. Bateman, 9 C. E. Gr. 28.

389. The power should be exercised with
great caution, and only in cases where i

there is an apparent necessity for it. Ibid.

390. Under the peculiar circumstances
of this case, a receiver was ordered. Some
of these were, that the mortgagor had sold

the property, and he and his grantee were
insolvent; the premises were an inadequate
security for the mortgage money, and the
grantee of the mortgagor had agreed to

reduce it one fourth, and was put in pos-
session under such agreement, and then
refused, and offered to sell the property
for the amount of encumbrance, and de-
liver the possession after she had reaped
the crops. Ibid.

391. Although the validitj- or existence
i

of the first mortgage be disputed, the court
will not appoint a receiver as against the
first mortgagee, unless it appear that he
is unable to respond for the rents.
Trenton Bank Co. v. Woodruf, 2 Gr. Cli. 210.

392. The first mortgagee is entitled to

the possession of the mortgaged premises
and being in possession, there can be no
receiver as against him. Ibid.

I

(b) Parties.
|

393. There can be no foreclosure unless
all the parties entitled to the mortgage
money are before the court. Trades Sav- i

ings Bank v. Freese, 11 C. E. Gr. 453.
j

393a. Any interest a purchaser at a re-

ceiver's sale may have by reason of his

ownership of any bonds secured by com-
plainants' mortgage, can be protected by

,

proceedings to prevent injustice in the
distrilmtion of the proceeds of sale by the
trustees. Ward v. Montclair R. Ji. Co., 11 C.
E. Gr. 260, affirming 10 C. E. Gr. 100.

394. Where prior encumbrancers are

I

permitted to be made parties to a bill for
' foreclosure, if the first mortgagee, defend-
I

ant in such bill, conies in with his mort-
gage, he sinipl}' assents to the relief prayed
for by the complainant. Hudnit v. Nash,
1 C. E. Gr. 550.

395. As against the first mortgagee, the
relief prayed for will not be granted, un-
less b\' his consent, or upon payment of
the amount actually due upon his mort-
gage. Ibid.

396. A prior mortgagee is not bound to
notice the bill of a subsequent mortgagee
filed on his mortgage, though he is made
a defendant in the bill. Gihon v. Belleville

Lead Co., 3 Hal. Ch. 531.

397. If, upon a bill bj' a subsequent
mortgagee as usually drawn here, the
prior mortgagee takes such a course,
either by answer, or putting in his mort-
gage before the master, as shows his con-
sent, the mortgaged premises will be or-
dered to be sold, and the mortgages di-

rected to be paid according to priority.

Ibid.

398. L., the complainant files a bill to
foreclose first and third mortgages upon
premises on which A. had held a second
mortgage, which had been foreclosed, and
the premises purchased by A. under his

decree of foreclosure, to which decree L.
was not a party. Held, that L.'s rights

under his third mortgage cannot be affect-

ed by the decree of foreclosure and sale

and conveyance to A. under his mortgage.
Large v. Van Doren, 1 McCart. 208.

See Equity, III.

(e) Bill.

401. Gross laches and long delay on the
part of the complainant in a feimple fore-

clo.sure case, in commencing and prosecut-
ing his suit, is unjust and oppressive to

the defendant, and is a strong circum-
stance against the justice of the com-
plainant's claim. Shipman v. Cook, 1 C. E.
Gr. 251.

402. The fact that the holder of such
subsequent encumbrance has waited sev-
enteen years before bringing suit for

foreclosure, will not bar him of liis claim
to relief Chilver v. Weston, 12 C. E. Gr.

435.

403. An averment of the corporate ex-
istence of the complainants is unneces-
sary. German Re/. Church v. Von Puechel-

stein, 12 C. E. Gr. 30.

404. A statement in the bill in reference
to the execution of a mortgage by a cor-

poration of the German Reiormed Church
that it was executed " through their trus-
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tees," under the " act to incorporate trus-

tees of religious societies." Held, sufficient

as a matter of pleadin";. Ibid.

405. The bill nuist sliow that tlic mort-
gage debt is due and owing to the com-
plainant. Cornelius v. Post, 3 Stock. 27;
Manjolt V. Renton, C. E. Gr. 381.

40(3. When, by the terms of a mortgage,
it has become due by default in the pay-
ment of interest before suit commenced,
it is not necessary that the bill should
formally allege that the principal was
due. An allegation that no ])rincipal or

interest has been paid is sufficient. Bodine
V. Gray, <> C. E. Gr. 3.35.

407. Where a mortgagee has, in his

pleading, claimed priority for his mort-
gage, on the ground that it was delivered
to him on a certain day to secure a debt
then existing, he cannot, at the hearing,
entitle himself to such priority, on the
ground that, although the debt was actu-
ally created and the mortgage was actually
delivered after that date, yet, by reason of
other circumstances, not disclosed in the
pleading, his lien should, in equity, relate
to the dav named. Jacobus v. Mutual Bene-

fit Ins. Co., 12 C. E. Gr. 604, reversing, 11
C. E. Gr. 389. Dixon, J., (a minority of
the court concurring).

408. A bill by a subsequent mortgagee,
making a prior mortgagee a party, may
pray (1) a sale of the interest mortgaged,
or (2) a sale subject to the incumbrance
of the prior mortgage, or (3) that he may
be permitted to redeem the prior mort-
gage and have the premises sold to pay
such redemption money and his own mort-
gage, or (4) that the mortgaged premises
may, if the prior mortgagee consent there-
to, be sold, and that out of the proceeds
the mortgages may be paid according to
prioritv. Gihon v. Belleville Lead Co., 3
Hal. Ch. 531.

409. A bill of foreclosure by a second
mortgagee, making the first mortgagee a
defendant, as against such first mortgagee,
is, in effect, a bill to redeem, not to fore-

close. Hudnit v. Nash, 1 C. E. Gr. 550.

(d) Answer and defences.

411. A release of a part of mortgaged
premises had been recorded. An allega-
tion of the defendant that he never heard
of the release until after he bought. Held,
under the circumstances, not a sufficient
denial of knowledge of the release. Pier-
son v. Ryerson, 1 Hal. Ch. 196.

412. The proceeding for the foreclosure
of the mortgage is in rem, and not against
the person of the debtor. Dolman v. Cook,
1 McCart. 57. Contra, Allen v. Morris, 5
Vr. 159, 162.

413. Nothing can be set up by way of
satisfaction of the mortgage, in whole or
in part, except payment. There must
either have been a direct payment of a

part of the debt, or an agreement that the
sum proposed to be set-off should be re-

ceived and credited as pavment. Ibid.;
White V. Williams, 2 Gr. Ch. 376.
414. An agreement to pay the debts of

another must be in writing, cannot be en-
forced at law, and is no defence or set-off

to a suit for the foreclosure of a mortgage
debt. Williams v. Doran, 8 C. E. Gr. 385.

415. In a foreclosure suit no claims or
debts against the complainant can be set-
off against the mortgage' debt, except such
as the parties have expressly agreed to be
considered as payment. Dudley v. Bergen,
S C. E. Gr. 397.

416. If the purchaser of real estate gives
to the vendor a mortgage for part of the
purchase money, and then sells the equity
of redemption in the mortgaged premises,
upon a bill filed to foreclose the equity of
redemption against the present owner, a
court of equity will not enforce the spe-
cific performance of an agreement made
by the mortgagee with an intermediate
owner, nor permit the defendant to set-oflf

against the amount due on the mortgage,
the damages sustained by the present own-
er by reason of the breach of such agree-
ment. Vanhouten v. McCarty, 3 Gr. Ch. 141.

417. A foreclosure suit is not a proper
proceeding in which to litigate the rights

of a party claiming title to the mortgaged
premises as a<j;ainst the mortgagor. Wil-
kins V. Kirkbride, 12 C. E. Gr. 93.

418. Matter in avoidance of complain-
ant's claim, under proceeding.^ to foreclose

his mortgage, must be proved otherwise
than by the answer. The testimony Held
not to establish the defence. Fey v. Fey,

12 C. E. Gr. 213.

419. A defence to a bill for foreclosure,

that the complainants, in making the loan
to secure which their mortgage was given,

were acting idtra vires, is an unconscion-
able one, which this court will not admit.
Third Ave. Bank v. Dimock, 9 C. E. Gr. 26.

420. Where a bond and mortgage had
been surreptitiously taken out of the com-
plainant's possession, and the defendant
did not doubt it, it was held to be no
ground of defence, that the defendant was
not bound to pay the money, unless the
complainant produced the bond and en-

dorsed the payment on it, or gave the de-

fendant a sufficient indemnity against the
bond and mortgage. The receipt of the
complainant for the amount was good
against all the world. Massaker v. Gamble,
1 Stock. 440.

420o. The defence of an alleged error
in his deed cannot avail the defendant
under his answer to a suit for foreclosure

of a purchase monev mortgage. Allen v.

Roll, 10 C. E. Gr. 164."

421. When §1000 of the money which a
mortgage was given to secure consisted of

shares of a mining company, accepted by
the mortgagor, on the representation of
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the mortgagee that he had paid that much
for it, but without misrepresentation or

fraud by the mortgagee, the $1000 will not
be deducted from the mortgage. Renton v.

Marryott, G C. E. Gr. 123.

4l22. When a mortgagor entitled to bave
the tax assessed against and paid by him
deducted from tbe interest, has paid tbe
interest in full as it became due, witbout
deducting the tax, he cannot afterwards
claim aTiy deduction therefor from the ar-

rears of interest. Keeney v. Ativood, 1 C.

E. Gr. 35.

423. In a suit to foreclose a lost mort-
gage, tbe mortgagor cannot resist pay-
ment of either principal or costs on tbe
ground of a refusal to indemnify him.
Shari) V. Cutler, 10 C. E. Gr. 425.

424. Even if an agreement to assign a
mortgage bad been made, and established
by the evidence, it could not be enforced
by way of defence to a bill for foreclosure.

The contract could be made available to

the defendant only by a bill for specific

performance. Stonington Bank v. Davis, 1

McCart. 28G.

425. A mortgage, given for a just debt,
and recorded the day after its execution,
where the interest has been regularly paid
for two years, cannot be nullified by the
defendant on the ground that he was in-

duced to execute it by a promise that it

should not be recorded, nor have effect

as a mortgage, and that he should never
be required to pay it, without producing
sufficient proof. Marsh v. Mitchell, 11 C.

E. Gr. 497, affirmed 12 0. E. Gr. 631.

427. Where a mortgage is given to secure
tbe purchase money, an allegation of an
outstanding title against the land, is no
objection to a decree of foreclosure ; aliter, if

the purchaser is evicted, or an ejectment
is actually commenced against him. Van
Waggoner v. McEiven,! Gr. Cli. 412; Jaques
V. Esler, 3 Gr. Ch. 461 ; Woodruff v. Depue,
1 McCart. 168; Shannoyi v. Marselis, Sax.
413. 416 ; Price v. Lawton, 12 C. E. Gr. 325

;

Hile V. Davison, 5 C. E. Gr. 228; Miller v.

Gregory, 1 C. E. Gr. 274 ; Hulfish v. O'Brien,
6 C. E. Gr. 230, affirmed, 7 C. E. Gr. 471

;

Coster V. Monroe M'/g Co., 1 Gr. Ch. 467;
Glenn v. Whipple, 1 Beas. 501 ; Long v.

Long, 1 McCart. 462 ; Hopper v. Lutkins 3
Gr. Ch. 140, 156. See Conveyance, §| 227-
234, Covenant, U 7, 48. 48a, 83-85.

428. In such case, a decree of foreclosure
will not be made ujjon the mortgage until
the prior incumbrance is satisfied, or the
prior incumbrance will, by the decree, be
directed to be first paid out of the proceeds
of the sale, and the amount deducted from
the sum due upon the mortgage. Van
Riper v. Williams, 1 Gr. Ch. 407.

429. Or, until the danuiges arising from
the failure of title are ascertained by a suit
at law ; or the court will direct an issue, or a
reference to a master, to ascertain the
damages, before decreeing a recovery upon

the mortgage. As a general rule, it will be
referred to a master to ascertain the dam-
ages, miless the complainant requires a
trial at law. Hopper v. Lutkins, 3 Gr. Ch.
149, 1.56; Coster v. Monroe M'Jg Co., 1 Gr.
Ch. 467.

430. Although such purchase money
mortgage be in the hands of an assignee.
Shannon v. Marselis, Sax. 414.

431. Query. Whether if the bill for fore-
closure be filed by an assignee of the mort-
gage without notice, equitv will interfere.
Coster v. Monroe M'/g Co., 1 Gr. Ch. 467.

432. And the rule applies, whether the
purchaser bad notice of the outstanding
claim or not. Jaques v. Esler, 3 Gr. Ch.
461.

433. In such case, where the amount
due on certain judgments, existing at the
time tbe purchase money mortgage was
given, exceeded that of the mortgage, the
foreclosure suit will be stayed until the
premises are released from the lien of the
judgments. Dayton v. Dusenbury, 10 C. E.
Gr. 110.

434. Where the vendee has been de-
frauded, the court will not permit the
mortgagee to compel tbe payment of the
money without deduction, if such fraud
and resulting damage are made to appear
in the proper mode. Hulfish v. O'Brien,
7 C. E. Gr. 471.

435. Where a husband joined with his
wife in a conveyance of her separate es-

tate by deed, with covenants by the hus-
band, for himself and his wife, of seizi-n,

quiet enjoyment, warranty, and against
encumbrances, and tbe purchaser gave a
mortgage to the husband to secure a part
of the purchase money. Held, that it

was no defence to the wife's claim on
the mortgage, that after adverse claims
were made, it was agreed by the hus-
band and wife that tliey would buy in

the adverse claims, and transfer them to

the defendant, and that the balance of the
purchase money should not be paid until

tbe title was perfected, and if any portion
of tbe title could not be perfected, an al-

lowance should be made to the defendant
therefor. Long v. Long, 1 McCart. 462.

436. The mortgage sought to be fore-

closed was given to secure part of the
consideration on the purchase of the
mortgaged premises. The title to a part

of the premises failed. The complain-
ants were not the vendors of the premises
nor the original mortgagees. They held
the mortgage by assignment, executed
prior to the sale of the premises by the
original mortgagor to tbe defendant. Un-
der these circumstances, the fact that the
title made by tbe mortgagor to the defend-
ant, the present owner, was defective, can
in no wise aflect the rights of a bona fide

mortgagee under a mortgage executed
prior to the convevance. Smalhcood v.

Lewin, 2 Beas. 123.
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437. J. C, the mortgagee, agreed with G.
H., ihe niort.u:iigor, tlisit the latter should
convey to the tbrnier the inortgagod i)reiii-

ises, and upon his doing so, the bond and
mortgage should he eaneelled. G. H. con-
veyeii to J. C, hut heibre doing so, conveyed
the mortgaged premises to a third person.
Held, that G. II. cannot set up the agree-
ment as a valid dei'once in a suit brought
by J. C. to foreclose his mortgage. Chand-
ler V. Hrrrick, 3 Stock. 407.

438. Where the aid of the court is sought
on the ground of the pendency of an ac-

tion to evict a mortgagor, the record must
be produced or proof of its contents given,
that the court may he advised that such
is the nature of the action. Price v. Law-
ton, 12 C. E. Gr. 325.

439. Query. \y''hether, on the hearing,
leave would be given to amend, or to tile

a supplemental answer to a suit for fore-

closure of a purchase money mortgage, to

set up a defense of eviction from the mort-
gaged premises. Ibid.

440. The failure of a iiiortgagee to
keep his covenant to procure certain
releases, is no defence to a suit for a fore-

closure of the mortgage, where the mort-
gagor agreed to pay the money absolutely,

at a certain time, and not on condition
that the releases should be procured. Cour-
sen V. Canfiekl, 6 C. E. Gr. 92.

441. It does not afiect the question, that
the suit is brought by a bona fide purchaser
of the mortgage for a valuable and full

consideration, without notice of this cove-
nant. He holds it subject to every equity
and defence to which it was subject in the

See Agency, | 81, Building Associa-
tions, CoNTK,ACTS, I 104, Equity, li 844a,
858a, 897a, 927, Specific Performance.

(e) Demurrer.

442. An objection to a bill filed by a
corporation, that it does not aver that the
complainants are a corporation, is an
objection of form which cannot be raised
under a general d^emurrer for want of
equity. German Re/. Church v. Von Pue-
chelstein, 12 C. E. Gr. 30.

443. Where the bill showed no title to

the mortgage, a general demurrer for want
of equity was overruled, with leave to file

a new one, unless complainants should
amend. Ibid.

444. The complainant sought a decree
against the holder of a bond and mortgage
by assignment from the legal owner there-
of, awai'ding them to him, on the ground
of his equitable ownership thereof. A
demurrer to the bill was allowed, since it

did not appear how the complainant
became entitled to the bond and mort-
gage, and, there was no allegation that he
was entitled to them at all, and it did not

appear that he had not received the full

benefit of the consideration of tlu; assign-
ment, and because the allegations of
fraud were general, and on information
and belief merely. Phillips v. Schooleii, 12
C. E. Gr. 410.

445. A bill l)y a subsequent mortgagee
against the mortgagor and prior mort-
gagees neither admitted nor denied the
prior mortgages; and its prayer was, that
the mortgngor be decreed to pay the com-
plainant's mortgage, or that, in default
thereof, the mortgagor and prior mort-
gagees be barred and foreclosed from all

equity of redemption, and that the mort-
gaged premises be sold, and that out of
the proceeds the complainant might be
paid the amount of his mortgage, and for
such other and further relief, etc. A
demurrer filed by the prior mortgagee was
allowed. Gihon v. Belleville Lead Co., 3
Hal. Ch. 531.

(f ) Amount recoverable.

446. If the consideration of a mortgage
is made up of several distinct transactions,
some of which are illegal, and that part of
the consideration which is legal can be
separated, with ease and certainty, from,
the illegal, the mortgage may be held valid
for that part of the consideration free from
illegality. Feldinan v. Gamble, 11 C. E. Gr.
494.

447. Upon a bill in equity for the re-

covery of a bond debt, either upon the
bond itself, or upon a mortgage given to
secure the bond, the obligee may recover
the full amount of principal and interest

due upon the bond, although it exceed the
amount of the penalty. Long v. Long, 1

C. E. Gr. 59.

448. On foreclosure of the mortgage
given to secure a bond, the complainant,
who holds it absolutely by assignment but
subsequent to a collateral assignment, is

entitled to a decree for the amount due
upon it in excess of a judgment in New
York founded on such collateral assign-
ment. Cheiv V. Brumagim, 6 C. E. Gr. 520,
reversed, 13 Wall. 497.

449. A vendor agreed to pay off a mort-
gage then on lands conveyed by him with
full covenants. On a bill to foreclose the
purchase money mortgage given thereon
by the vendee which the complainant
holds by assignment from the mortgagee
made while the vendee continued to own
the mortgaged premises. The premises
have since been conveyed by deed with
covenants of warranty, to M., one of the
defendants, who claims that the amount of
the subsisting encumbrance, which is still

unpaid, should be deducted from com-
plainant's mortgage. Held, that M., the
owner of the equity of redemption, is en-

titled to the protection claimed by him, and
that the decree of the court will be for the
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balance clue on the complainant's mort-
gage, after deducting the amount of the

subsisting encumbrance. Woodruff' v. D/'-

pue, 1 McCart. 1G8.

See Bonds, VI(e).

(g) Proceedings by another mort-
gagee.

450. A defendant who has been allowed
to proceed with the suit in the complain-
ant's name, under Rule 93, may enforce

the payment of his demand by means of

such suit, although the complainant's debt
be paid in full or he have given the mort-
gagor further time. Young v. Young, 2 C.

E. Gr. 161.

451. A motion to dismiss was denied on
the ground that, by one of the rules of the
court, the i^rior mortgagee can proceed
with the cause in the name of the com-
plainant; and it is more in accordance
with the spirit of that rule that he should
so proceed, than that the complainant
should be subjected to costs on dismissal,

and the costs of a new bill be incurred.
Anonymous, 4 Hal. Ch. 174.

452. A dismissal without costs might be
allowed. But the counsel for the prior
mortgagee apprises the court that he in-

tends to proceed by a new bill, and asks
costs on dismissal. He is at liberty to

proceed with the cause as it stands, in the
name of the complainant. Ibid.

(h) Decree and effect.

453. The decree n;iust not go beyond the
relief prayed in the bill, and that is con-
fined to a foreclosure and sale of the
premises described in the bill. Ely\. Per-
rine, 1 Gr. Ch. 396.

454. It is not necessary that the decree
should describe the premises precisely; it

is usual to designate them in the decree
by reference to the bill. McGee v. Smith,
1 C. E. Gr. 462.

455. A decree, where the prayer of the
bill is that the mortgagor and holders of
encumbrances subsequent to the complain-
ant's mortgage, may be foreclosed of all

equity of redemption in the mortgaged
premises, will not bind parties who have
not joined in the mortgage, holding es-
tates in remainder created prior to the
mortgage. Wilkinsv. Kirkbride,Vl C.E.Gr.93.

456. A judgment creditor, whose claim
was secured by a trust mortgage on the
premises, the trustee under which, was
made a defendant to the suit, although
the judgment creditor was not, is barred of
his claim against the property by the fore-

closure and sale. Chilver v. Weston, 12 C.
E. Gr. 4.35.

457. If after the decree of foreclosure,
at the suit of the executor, the mortgage
debt and costs are satisfied in full, the ex-

ecutor is stripped of all equitable interest

in the land, and a conveyance by him
will not transfer to the grantee even the
right of possession. Osborne v. Tunis, 1

Dutch. 634.

458. A decree in a foreclosure suit will

not cut ott" a widow's claim to dower, the
same being paramount to the lien of the
mortgage, when the bill makes no allusion

to such dower right, although the widow,
on other grounds, is a party to the suit.

Wade V. iMiUer, 3 Vr. 296.

459. An interlocutory decree made at

the hearing, where the answer of one of
the defendants charged that the mortgage
of the other defendant was void for usury,

does not adjudicate upon the validity
of such moi-tgage by not directing an
account to be taken of the amount due
upon it. The question between the two
defendants is still open, and is proper to

be brought up by a cross-bill. Variderveer

V. Holcomb, 6 C. E. Gr. 105.

460. A party claiming an interest in

premises under a deed not recorded
at the filing of the bill, is bound by
the proceedings in the suit, so far as the
property is concerned, as if he had been
made a party to the suit. That he was not
a party to the suit, does not attect the title

of the purchaser at the sale. Dinsmore v.

Westcott, 10 C. E. Gr. 302.

461. When the suit has proceeded to

final decree, although the purchaser may
be admitted as a defendant, he cannot
contest the complainant's claim. Hewitt

v. The Montclair R. R. Co., 10 C. E. Gr. 100.

462. Where there is no fraud, a failure

in duty to one of the parties to a suit,

who makes no complaint, does not give a

stranger a right to assail the decree. Leon-

ard v. N. Y. Bay Cemetery Co., Feb. 1877,

Chancery.
463. A decree will not be opened at the

instance of a petitioner not a party to the

suit, who held an interest under two deeds
one of which was made more than sixteen

years before the commencement of the

suit, but not recorded until more than
eight months after the final decree had
been carried into eff"ect, and the other,

made more than nine years ago, and still

unrecorded. Ibid.

464. After a decree was had, the mort-

gagee agreed to discharge the debt and
release the mortgaged premises for a less

sum than that recovered, on condition

that a certain sum be paid and a new con-

tract be completed before a fixed time. The
mortgagor failed to comply at the time,

but subsequently paid such sum, and the

mortgagee applied joart in reduction of the

interest, and the rest in reduction of the

principal sum as agreed upon, the mort-
gagor having made no other payments.
Held, that the decree was good for tlie

original sum. Ryerson v. Boorman, 4 Hal.
Ch. 66, 701.
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465. A bill was Hied by the assignee of i

a second niortija.i^c statin^!; and adniittint?

the priority ol" a lirst mortgaj^e, anil a de-

cree pro con/ix.'^o \\i\^ inkcn against tlie iirst

mortgagee. Afterward, on the report of a

master a linal decree was taken for the

sale of the premises to pay the second
mortgage, with the usual clause that the
defendants be debarred from all equity of

redemption. The premises were sold un-
der the decree, and bought by P., who had
notice of the existence of the hrst mort-
gage. Held, that the first mortgage was
not affected by the proceedings. William-

son V. Probasco, 4 Hal. Ch. 571.

4G5(;. It seems that if a stranger had
bought under such decree and execution,

supposing he was buying the property free

from encumbrance, he would be relieved

from his purchase ; but the first mortgagee
cannot be affected by the mistaken form
of a final decree and execution in a suit

in which he declined to proceed on his

prior mortgage, as he had a right to do.

Ibid. 574.

466. Where encumbrances held by de-

fendants are set out in a bill with sufficient

particularity, and their order of priority,

a decree pro con. having been taken, and
a reference made, the master by issuing a

summons to a defendant encumbrancer to

appear before him, cannot put such de-

fendant in a position to lose his rights,

admitted by the bill and established by
the decree if he fail to attend the master.
Mulford V. Williams, 4 Hal. Ch. 536.

467. Whether the execution commands
the sheriff to sell so much of the premises
as may be necessary to satisfy the decree,

or to raise the sum required out of the
premises, the duty imposed upon him, as

to the quantity of land to be sold, is the
same. His duty, in either event, is to sell

only so much of the premises as may be
necessary to satisfy the requirements of

the execution, provided such portion can
be conveniently and reasonably detached
from the residue of the property. Van-
duyne v. Vandmjne, 1 C E. Gr. 93 ; Park-
hurst v. Corey, 3 Stock. 234.

468. Where the complainant's mortgage
covers several parcels of land which are
covered by subsequent encumbrances, the
decree may direct the whole of the prop-

erty to be sold, and the proceeds applied

to satisfy as well the subsequent encum-
brances as that of the .complainant. Al-

though the complainant's mortgage is

satisfied by the sale of part of the
premises, the sheriff may proceed to a sale

of the remainder to satisfy subsequent en-

cumbrances. Elyv. Perrine, 1 Gr. Ch. 396.

469. But if any of the defendants' mort-
gages cover more property than that of

the complainant, the decree cannot direct

a sale of a part not covered by his mort-
gage. Ibid.

470. On a bill bv a second mortgagee,

nothing more than the equity of redemp-
tion mortgaged to him can be decreed to

be sold, unless the first mortgagee comes
in with his mortgage, and thereby con-
sents that a decree shall be made for the
sale of the property to pav his mortgage.
Roll V. Smalley, 2 Hal. Ch. 464.

471. Where the funds in tlie hands of
receivers for distribution among the cred-

itors of a company, after paying prior en-

cumbrances, amounted to much more than
sufficient to satisfy the claims of the com-
plainants, and it appeared by the bill that

there was a fund in court raised out of the
property of the mortgagors for the very
purpose of paying, with other debts of the
company, those due to the complainants.
Held, to be ine<|uitable to permit the com-
plainants to enforce their claims against
other lands of the mortgagor, sufficient

having already been sold, under a decree
of the court, to satisfy their mortgages.
McKehuay v. New England Mf'g Co., 1

Stock. 371.

472. When a mortgagor had sold part of
the mortgaged premises, a decree was taken
in the general form for the sale of so much
of the mortgaged premises as would be
sufficient to pay the debt, and a fi.fa. was
issued to the sherift", commanding him, in

the terms of the decree, to make sale.

Winters v. Henderson, 2 Hal. Ch. 31.

473. When a mortgage is foreclosed for

default of payment of an instalment, the
residue of the money not being due,
the whole premises will not be directed to

be sold unless a necessity for such a course
exists; and, in such case, when a decree
has been entered for the sale of the whole
premises, the court will, in its discretion,

regulate the process of execution under
the decree. Am. Ins. Co. v. Ryerson, 2 Hal.
Ch. 9.

(i) Deficiency.

474. If not made parties to the suit, and
a deficiency is found to exist, a suit by bill

to compel them to pay the deficiency, is

maintainable against them. Pruden v.

Williams, 11 C. E. Gr. 210.

475. A personal decree for deficiency does
not become a lien upon the real property
of the person against whom it is taken,

until after the sale, and a deficiency is

found to exist. Hence, when only the

interest of the mortgage was due at the

date of the decree, and the principal did

not become due until two months after-

ward, a motion to vacate such decree was
refused, where it appeared that the sale

did not take place until after the princi-

pal became due. Bell v. Gilmore, 10 C. E.

Gr. 104
476. To entitle a complainant to a de-

cree for a deficiency, the party sought to be
charged must have been served with no-
tice that such decree would be asked for
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against him. Wilson v. King. S C. E. Gr.
150: Jannan v. Wi.nvall, 9 C. E. Gr. 68.

477. Where there was a decree for a de-
ficiency, and it was agreed at the sale that
the complainant should purchase the prop-
erty, and pay the claim of a mortgagee de-
fendant in consideration uf the latter not
bidding, in consequence of which the price
realized was less, and the deficiency ren-
dered greater. Held, that such agreement
is a fraud on the mortgagor which vitiates

the sale. Morris v. Woodward, 10 C. E.
Gr. 32.

(J; Stay.

478. Where the mortgagor admitted
the second mortgage sought to be fore-

closed, but stated certain facts from
which he claimed that a subsequent mort-
gage should be held prior to such second
mortgage, and then filed a cross-bill con-
testing the subsequent mortgage, the court
refused to stay the proceedings until the
subsequent mortgagee's answer to the
cross-bill should come in. . Perdicaris v.

Wieeler. 4 Hal. Ch. 68.

479. A stay of sale was discharged, and the
proceeds of sale, after paying the principal
of the complainant's mortgage less the
alleged premium and sheriff's execution
fees, were ordered to be brought into court,

to abide the result of the litigation on the
defence of usurv. Wagner v. Blanchet, 12
C. E. Gr. 356.

480. Where a second bill was rendered
necessary by the. fact (discovered after the
filing of the first) that the mortgage, upon
which the first bill was filed, covered only a
part of the premises included in the other
mortgage, proceedings in the first suit will

be stayed, and the second suit alone pro-
ceed to decree. Demarest v. Berry, 1 C. E.
Gr. 481.

481. A bill was filed by the second
mortgagee, and a final decree had been
entered in favor of the first, second, and
third mortgagees. The owner of the equity
of redemption permitted the suit to pro-
ceed to decree and execution, expect-
ing to be able to pay off the first and
second mortgages before sale. He has
paid them oft", and now asks that the exe-
cution be stayed except as to the costs of
the holder of the third mortgage, which
is not yet due. Execution was stayed on
the pavment of costs and interest. Sire
V. Wightman, 10 C. E. Gr. 102.

482. Where a first mortgage was due,
but only the interest of a second mort-
gage, and a decree made for the sale of the
premises in parts, and the proceeds applied
first to the amount due on the first mort-
gage, and then the principal and interest

of the second mortgage, at the instance
of one who had become part owner
since the filing of the bill, and who had
reduced the amount of the first mortgage,

and paid the interest and part of the prin-
cipal of the second, the first mortgagee
had ordered a stay. Held, that the second
mortgagee had no control over the execu-
tion, and the master was ordered not to
proceed without instructions from the first

mortgagee or the further order of the
court. State Bank v. Bell, 3 Hal. Ch. 372.

See Contracts, | 86, Equity, § 1080.

(k) Costs.

483. A purchaser will not be allowed the
costs of a former foreclosure and sale, the
proceedings not binding the holder of
the subsequent mortgage. Chilver v. Wes-
ton, 12 C. E. Gr. 435.

484. Defendants allowed sixty days to
pay the mortgage debt, with interest; if

paid within that time, no costs will be
allowed ; if not paid, there must be a
decree for the sale of the mortgaged prem-
ises, for the debt, with interest and costs.

Stockton V. Dundee M\fg Co., 7 C. E. Gr. 56.

485. When a mortgagee is made defend-
ant to a suit for foreclosure, and the final

decree in that suit gives such mortgagee
his costs, he will not be required to cancel
or release his mortgage before the costs

are paid. The mortgage is merged in the
decree, and such relief will not be granted
until the decree is fullv satisfied. Leiuin
v. Conover, 6 C. E. Gr. 230.

X. Chattel Mortgage.

(a) Validity, and rights of parties.

486. Where the mortgagor of chattels

remains in possession, whether the mort-
gage is void under the statute of frauds.
against creditors or a bona fide purchaser
without notice, has not received such
judicial construction as to make it res ad-
judicata in this state. Runyon v. Groshon,
1 Beas. 86.

487. But this is a mere rule of evidence
whicli shifts the onus probandi from the
creditor to the vendee; the creditor should
be compelled to prove, not only that his

debt is a just one, but also to give satisfac-

tory reasons for the possession remaining
in the vendor. Ibid. 90.

488. If a chattel mortgage is an absolute
conveyance of tlie property, defeasible on
payment of the money secured thereby,

the mortgagee is entitled to the possession
of the property ; and if the chattels re-

main in the possession of the mortgagor,
and are seized, and sold by virtue of an
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execution against him before the debt
secured by the mortgage falls due, the
mortgagee can maintain trover against the
officer seizing the property. Miller ads.

Shreve, 5 Dutch. 250. See Long Dock Co.

V. Mallcry, 1 Beas. 93, 100, 431 ; Freeman v.

Freeman, 2 C. E. Gr. 44. See Receivers <t*c.

V. Godwin, 1 Hal. Ch. 334, 337.

489. Chattel mortgages are valid by the
laws of the state of New Jersey, and
the rights of mortgagees are similar to the
rights of mortgagees of real estate, except
in those respects in which the title to per-

sonal property and real estate dillcr. Ibid.;

Chapman v. Hani, 2 Beas. 370; Doughten
V. Gray, 2 Stock. 323. See Evans v. Her-
ring, 3'Dutch. 243.

490. If a merchant or manufacturer
mortgage his stock of goods, and the mort-
gagee permits the mortgagor to remain in

j^ossession of the ])ro])erty, and sell it in
the usual course of trade, the mortga-
gor will be considered acting as the agent
of the mortgagee, and as receiving the
money for him ; but it would be otherwise
if the whole stock should be sold to-

gether, or in any other manner than in

the usual course of business. Ibid.

492. Possession of personal property by
a vendor or mortgagor after a sale or
mortgage of the property, is prima facie

evidence of fraud, but may be explained.

Ibid.; Runyon v. Groshon. 1 Beas. 8G. See
Evidence, \{d). Fraud, U 9-12.

493. To constitute a valid sale or mort-
gage, at law, the vendor or mortgagor
must have a present property, either ac-

tual.or potential, in the things sold. Looker
V. Peckivell, 9 Vr. 253, affirmed, Nov. 1876,
SmitJmrst v. Edmunds, 1 McCart. 408.

494. The mortgagee of personal prop-
erty is considered the true owner, and has
a right to the actual po.ssession and con-
trol of it, in the event of the non-payment
of the debt due him from the mortgagor.
Hall V. Snoivhill, 2 Gr. 8. See Receivers &c.

v. Godwin, 1 Hal. Ch. 334, 337.

495. The mortgagor may retain posses-

sion of the chattel by virtue of a written
agreement with the mortgagor executed
at the same time with the mortgage. Hall
V. Bellotvs, 3 Stock. 333.

490. By the mortgage the whole legal

title passes conditionally to the mortgagee,
and if the goods are not redeemed at the
time stipulated, the title becomes absolute
at law, although equity will interfere to

compel a redemption. Actual possession

is not essential to support his title. Chap-
man V. Hunt, 2 Beas. 370, 373.

496a. Equity will not permit the mort-
gagor to sell the chattels to which the
mortgagee has the legal title and the right

of immediate possession, and to place
them beyond his reach and the control of

the court. Ibid.

497. The intention of the parties is that

the conveyance shall be a mere security

for a debt. The mortgagor is in possession
and his title is a perfect one, subject only
to the payment of the debt. The mort-
gagee has no control over the property
until his debt is due, and then he can
only take it for the purpose of satisfying

the mortgage. Doughten v. Gray, 2 Stock.
323, 328.

497«. M. K. and W. made an assignment
for the benefit of creditors. On the per-
sonal projjerty a.ssigned, there was a
mortgage, the boiia fides of whicli was not
disputed. The assignee having sold the
property, and converted it into money,
the mortgagee, or person claiming under
him, has an equitable lien on the proceeds
of sale for the payment of the mortgage.
Ibid.

498. Where a hotel was leased by an
indenture, whereby the lessor sold to the
lessee the furniture of the hotel, and the
lessee re-sold such furniture, and also

covenanted to sell other furniture which
the lessee should thereafter purchase and
place, during the term, as collateral secu-

rity for the payment of the rent. Held,

that such contract created an equitable
mortgage upon such after acquired pro-

perty which a court of equity will enforce
and protect as against a subsequent execu-
tion creditor of the lessee. Smithurst v.

Edmunds, 1 INIcCart. 408 ; Gevers v. Wright,

3 C. E. Gr. 330, 333; M. and E. R. R. Co. v.

S. R. R. Co., 5 C. E. Gr. 542, 565 ; William-

son v. N. J. S. R. R. Co., 12 C. E. Gr. 398.

499. Whenever the parties by their con-
tract intended to create a positive lien or

charge, either upon real or personal jjro-

perty, whether then owned by the assignor

or not, or if personal property, whether it

is then in esse or not, it attaches in equity

as a lien or charge upon the particular

property as soon as the assignor or con-
tractor acquires a title thereto against

the latter, and all ]>ersons asserting a claim
thereto under him, either voluntarily, or

with notice, or in bankruptcy. Ibid. See
Decker v. Caskey, 2 Gr. Ch. 446.

500. At common law there camiot be
a technical pledge of property not then in

existence, or to be acquired by the pledgeor
in futuro. It is equally clear that such
a contract cannot operate as a legal sale
or mortgage of the chattels. Ibid.

501. A chattel mortgage given by a rail-

road company upon after acquired pro-

perty, will cover railroad stock of another
company, subsequently purchased by the

mortgagors. Williamson v. N. J. S. R. R.

Co., 12 C. E. Gr. 398.

502. Equity will interfere to protect the

pledge from waste or spoliation, upon the

ground that the security will be impaired.

Hall V. Snowhill, 2 Gr. 8, 17.

503. Although the time of payment has

not yet arrived. Long Dock Co. v. Mallei-y,

1 Beas. 431, reversing S. C, 1 Beas. 93.

504. To authorize the interference of the
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court, the mortgagee must show by his
bill the existence of a right, legal or equit-

able, and the danger of being deprived of

such right. Sin ithurst v. Edmunds, 1 Mc-
Cart. 409.

505. Where the property is in the pos-
session of the mortgagor, the court will

protect the property by enjoining its sale

until after decree or until the mortgage
debt is satisfied. Hall v. Belloivs, 3 Stock.

333.

506. Where an instrument purports to

be, not an assignment for the benefit of

creditors, but a mortgage for the payment
of certain debts, it is not void on the

ground that it is against the policy of the

statute regulating assignments for the ben-
efit of creditors. Chapman v. Hunt, 1 Mc-
Cart. 150.

507. Where an instrument sets over to

tlie mortagagee the mortgagor's interest

as partner in a firm, also his interest in

certain goods and chattels, with full power
to sell the same and' re-imburse himself,

and pay to creditors pro rata, according to

the directions of the mortgagor, the re-

maining monej's, although not in form a
mortgage, is such in effect, and equity will

give relief bv ordering a sale. Chapman
V. Hunt, 3 C. E. Gr. 414, 419.

508. Where the mortgagee obtained an
injunction to restrain a sale or removal of

chattels mortgaged, and the payment of

the proceeds of sales already made to the
plaintiff" in execution, if the mortgagee
assented to a sale of the chattels, and
they have been sold, the injunction will

not be continued to prevent their re-

moval, or to restrain the sheriff" from pay-
ing over the proceeds. Freeman v. Free-
man, 2 C. E. Gr. 44.

509. The execution of a chattel mortgage
by the president and secretary of a corpo-
ration, who at the time were owners of
two-thirds of the stock, and its subsequent
filing in the clerk's office of the proper
county, is a substantial compliance with a
statute requiring, in order to the validity

of a mortgage by a corporation, that the
written assent of the stockholders owning
at least two-thirds of the capital stock of
such corporation, should be first filed in

the office of the clerk of the county where
the mortgaged premises are situated. Am-
erman v. Wiles, 9 C. E. Gr. 13.

See Actions, § 25, Assignment for Ben-
efit OF Creditors, § 17, Att.\chment, I

129, Conflict of Laws, H 18, 27, 28. Cor-
porations, I 148, Covenant, | 93, Equity,
§ 179, Execution, U 3, 43. V (c)(2), 48,

Fraudulent Conveyances, |§ 6-11.

(b) Filing and re-filing.

510. When some of the mortgagors live

in and others live out of this state, the

statute requires that the mortgage shall

be recordetl in the counties in which such
residents live, and also in the county
where the chattels are situate. De Cour-
cey V. Collins, C. E. Gr. 357, affirming S.

C, 4 C. E. Gr. 115.

511. A first chattel mortgage unregis-
tered, is absolutely void against a second
mortgage taken in good faith ; and such
second mortgage need not be recorded at

all to give it priority over such tirst mort-
gage. Ibid.

512. An assignment of a legacy by way
of mortgage, need not be filed in accord-
ance with the act concerning chattel mort-
gages. That act does not apply to mort-
ga2:es of choses in action. Bacon v. Bonham,
12"C. E. Gr. 209.

513. In order to preserve the lien of a
chattel mortgage beyond the first year, the
re-filing a copy required by law must be
done during the thirty days immediately
preceding the expiration of the year. A
re-filing before the commencement of the
thirty days is unavailing. Such a mort-
gage must be postponed to the claims of
subsequent creditors, purchasers and mort-
gagees, but as against the mortgagors
themselves, it is valid. Nat. Bk. of Metrop-
olis V. Sprague, 5 C. E. Gr. 13, case reversed,

6 C. E. Gr. 530.

514. Under an agreement to give posses-
sion after a levy, the mortgagors gave the
attorney of the mortgagees the keys, went
with him through the hotel, opened the
doors of the various rooms, and exhibited
the furniture. It was then arranged that

the property covered by the mortgage
should be considered as stored for the
mortgagees, and the attorney took away a
napkin as a symbol of delivery of the
whole. Held, that this transaction could
not aid the claim of the mortgagees ; it

was not an actual and continued change
of possession. Ibid.

515. A chattel mortgage duly filed, does
not, by want of re-filing, lose its prioritj-

over a subsequent one taken before the
time for re-filing arrives. S. C, 6 C. E. Gr.

530.

516. If a chattel mortgage is filed, or

possession is taken under it before a sub-
sequent mortgage is given, it maintains its

priority. Ibid.

517. By a statute of New York, if canal

boats are mortgaged, such mortgage, or a
copy thereof, is required to be filed in the
office of the auditor of the canal department,
and within thirty daysnext precedinga year
from the fihng thereof, a copy is required

to be again filed, or the mortgage shall be
void as against the creditors of the mort-
gagor, or subsequent purchasers, or mort-
gagees in good faith ; upon a bill to fore-

close such a mortgage, the second copy
whereof was not tiled until after the year
had elapsed, Held, that as against attach-

ments sued out in this state, after the ac-
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tnal filing of the second copy, for wages
due liaiuls on the boat, accrued since such
filing, the mortgage was valid, but must
be postjtoned to wages accrued before the

re-filing, as well before as after the default.

Herrick v. Kincj, 4 C. E. Gr. 80.

518. The registration of a chattel mort-
gage is not necessary to pass the interest

in machinery fixed to the soil, and com-
Ijrehended in a mortgage of the realty,

where it is the intention of the parties, as

shown by the terms of the instrument,
that the machinery should pass with, and
as a part of the freehold. Potts v. N. J.

Arms Co., 2 C. E. Gr. 39G.

519. A mortgage of rolling stock on a
railroad, even if within the act concerning
chattel mortgages, is, as to the stock, good
as against everybody but those who are
hindered or defeated. Williamson v. N. J.

S. R. R. Co., 11 C. E. Gr. 398. See Ran-
dolph V. N. J. W. L. R. R. Co. Feb. 1877,
Chancen/.

520. The capital stock of a corporation
is not goods and chattels within the mean-
ing of the act concerning chattel mort-
gages. Hence, a mortgage of such stock
need not be filed in accordance with the
provisions of that act. Ibid.

521. As between mortgagor and mort-
gagee, a mortgage of chattels is good with-
out filing, and a mortgage of chattels which
has not been filed, is valid against a sub-
sequent purchaser or mortgagee of the
chattels, with notice. Ibid.; Nat. Bank
v. Sprague, 6 C. E. Gr. 530.

522. That part of the statute requiring
a statement to be filed, is mandatory.
Heinselt v. Smith, 5 Vr. 215, 217.

(c) Enforcement.

523. After forfeiture, the title of a
j

mortgagee to chattels mortgaged, is abso-
lute at law, and he may upon due notice
to the mortgagor sell them for the satis-

\

faction of his debt without the aid of the
court of chancery. Freeman v. Freeman,

\

2 C. E. Gr. 44 ; Chapman v. Hunt, 2 Beas.
370 ; Lonci Dock Co. v. Mallery, 1 Beas. 93,

i

431 ; Hail v. Belloios, 3 Stock."433 ; Bird v. '

Davis, 1 McCart. 468.
524. A mortgagee has the right to conie

into equity to obtain a foreclosure of the
equity of redemption and a sale of the
chattels, and also to protect the property
from convei'sion or destruction until a sale
be effected. Ibid. i

525. If the mortgagee retain the chat-
tels, they are always liable to redemption
by the mortgagor. His only right to them
is to satisfy his debt. When that is satis-

fied, his title ceases. Ibid.

526. The conduct and fairness of a sale ''

of chattels by the mortgagee or pledgee,
and the rights acquired under such sale,

are always open to investigation at the

I instance of the mortgagor or pledgeor. A
sale under judicial sanction is tlierefore
safer, and where the amount is large, ad-
visable. Ibid.

527. The mortgagee has the right to
foreclose his mortgage. He is not Ijound
to incur the risk of selling the property
without the sanction of a decree, and he
may, it seems, come into a court of equity
for the protection of his rights as mort-
gagee, even before a forfeiture has been
incurred. Ibid.; Long Dock Co. \. Mallery,
1 Beas. 93, 431.

528. A bill for the foreclosure of a chat-
tel mortgage should show of what the
pi'operty consists, the mortgagor's title
or claim of title to it, and that it is within
the jurisdiction of the court. Chapnum.

!
V. Hunt, 1 McC'art. 150.

I

529. After forfeiture, the creditor will

j

be held, at his peril, to deal fairly and
j

justly with the property, both as to the
time of the notice and the manner of the

i
sale. Bird v. Davis, 1 McCart. 468.

j

530. The disposition by the mortgagee of

j

a part of the chattels at private sale is

[

unauthorized ; and although it appears
!
that the mortgagees took great pains to

! secure the best prices practicable for the

I

goods, and that they were sold for their

[

value, and that the mortgagor assented to

I

the prices obtained, yet if defendant can
show before the master that the articles

were sold unfairly or under their value, he
will be permitted to do so, and will be
allowed their fair value. Ibid.

531. If there has been an irregular
sale under a chattel mortgage, an injunc-
tion to restrain the purchaser from remov-
ing the chattels will be continued to the
hearing. Watson v. Murray, Feb. 1877,
Chancery.

532. The fair and reasonable intendment
of an allegation, that the mortgagor resid-
ed in a certain county at the time of
giving the mortgage, is, that he still resided
there at the time of filing the copy, as
required by the " act concerning chattel
mortgages," and relieves the bill from
liability to demurrer, because it does not
thereby appear that the county in which
the copy was filed, is the county in
which the mortgagor then resided. Greg-
ory V. Cable, 11 C. E. Gr. 178.

533. An averment of the filing of the
copy, "together with a statement of the
amount claimed thereon, as provided by
statute, for the renewal of chattel mort-
gages," is a sufliicient averment of com-
pliance with the provision of the act,

requiring the filing of a statement exhib-
iting the interest of the mortgagee in the
property therein claimed by him, by vir-

tue thereof. Ibid.

See Conflict of L.\ws, ? 26, Equity, |§

701, 704, 1406, Execution, \ 57, Landlord
AND Tenant, \, 59, Set-off.
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MUNICIPAL CORPORATIONS.

I. Charter.

II. Officers.

III. Co.MMON Council.

(a) General Powers.

(1) Limit and exercise.

(2) Over streets, &c.

(6) Meetings and minutes.

(c) Resolutions and ordinances.

IV. Improvements and Assessments.

(a) Petitions.

(b) Notice.

(c) Commissioners.

(1) Appointment.

(2) Qualifications.

(3) Duties.

(4) Report.

(d) Assessments.

(1) Statutes.

(2) Validity.

(3) Setting aside.

(4) Recovery and enforcement.

(5) Confirmation and re-assess-

ment.

V. Actions.

(a) By the corporation.

(6) Against the corporation.

(e) Penalties and proceedings thereon.

VI. Particular Charters.

(a) Atlantic City.

(b) Bayonne.
(c) Belle ville.

(d) Belvidere.

(e) Bergen.

(/) Beverly.

[g] Bordentoivn.

(h) Bridgeton.

[i) Camden.
(;) Elizabeth,

[k] Guttenberg.

(
I ) Hoboken.

[m] Hudson City,

[n] Jersey City.

(o) Lambertville.

Ip) Morristown.

(q) Newark.
(r) New Bru7iswick.

(s) North Bergen.

{ t ) Orange,

(u) Pa.<ssaic.

[v) Puterson.

(w) Perth Amboy.
\x) Railway.

\y) Trenton.

(s) Union.

I. Charter.

1 . The legi.'^lature may incorporate towns

I

and villages within townships, for special
and limited purposes. In such cases, the
inhabitants of the incorporated district will

!
remain inhabitants of the township within

I which the town or village is situate, for all

I
purposes except those within the object of

,
the municipal government; and the juris-

' diction of the township officers over them
continues,jn so fiir as it is not inconsistent

with the provisions of the incorporating
' act. State, Pancoast v. Troth, 5 Vr. 371).

' 2. The provisions of a city charter, it

being a municipal corporation, may be
repealed or altered by the legislature at

I

will ; but a general statute repealing all

I
acts contrary to its provisions will not be
held to repeal a clause in any municipal
corporation upon the same subject matter.

State V. Branin, 2> Zab. 485. See Consti-

tution, I 181.

3. If the charter of a city confers on the

municipal government the right to lay out
streets andhighways within its chartered
limits in a manner different from the

mode prescribed by the general law of

the state, this power is exclusive, and
repeals or suspends the state law within

the limits of the city. State v. Clarke,

1 Dutch 54; Cross v. Morristown, 3 C. E.

Gr. 305; State, Bodine v. Trenton, 1 Vr.

198, 201.

4. Where a general law, and a law which
applies only to a limited district, as a city,

come in conflict, the general law yields to

the special, and this without regard to its

being posterior in date, for a general regu-

lation of any subject matter, as the assess-

ment of taxes or laying out of roads, will

not change or repeal by implication the

powers before conferred on particular mu-
nicipalities : such repeal luust be made by
express words. Ibid.

5. The jurisdiction of the common pleas

in regard to roads and highways in a
municipality, can only be excluded by
conferring jurisdiction over the same sub-

ject matter on the town authorities. State,

Pancoast v. Troth, 5 Vr. 377.

6. The act of March 14th, 18.51, entitled

"an act to provide for the construction of

sidewalks along highways, for the accom-
modation of- foot travelers,'' (Rev. Roads,

§§ 67-69), does not apply to the streets of

cities and towns, the charters of which
confer on the corporation the authority to

regulate streets and sidewalks, on the prin-

cipal that the general legislation on a par-

ticular subject must give way to the spe-

cial legislation on the same subject. State,

Taintor v. Morristown, 4 Vr. 57.

7. A grant of power to a municipal cor-

poration to legislate by ordinance on
enumerated subjects connected with its

municipal afiiiirs, is an addition to that

power of making by-laws, which is inci-
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dental to the creation of a corporation.
Ibid.

8. Nor, will it he enlarged by intend-
raent to include a power not exprei^'slv

conferred. Weil v. Ricord, 9 C. E. Gr. IG'J.

9. The grant of jiowers of local govern-
ment is not a contract, hut an exercise of
legislative power; and the legislature may
at any time, take away, resume, or limit

such power. Jersey City v. /. C and B. R.

Co.,bC. E. Gr. 360.

10. The legislature may direct taxes in

a city or other mnnicipal corporation to

be assessed and levied in a manner differ-

ent from that provieled for the rest f)f tlie

county or state. State v. Blundell, 4 Zab.
402.

11. Whether a general law repeals any
of the provisions of a special charter, is a
question of legislative intention. If the

words of repeal are so strong as to admit
of no doubt of the intention to repeal,

they shall take effect. Mechanics Bank v.

Bridges, 1 Vr. 112. See State, North Hudson
R. R. Co. V. Kelley, 5 Vr. 75 ; McGarisk v.

if. and E. R. R. Co., 5 Vr. 509 ; State, Gorura
V. Mills, 5 Vr. 177, 180.

12. The tax law of 1862 repeals so much
of the charter of J. C, passed in 1851, as

regulates the things and property made
taxable, but does not repeal the mode of

levying and collecting the tax by the offi-

cers appointed under the charter and its

supplements. Ibid.

13. Such an interpretation of a special

lav.- for the collection of a special poll tax,

should not be adopted, as will interfere
with the purpose of a general law, unless
there is the clearest language to justify it.

State, Pierson v. Douglass, 4 Vr. 363.

14. The taxes authorized to be levied by
the charter of the borough of Princeton,
passed in 1822, and its supplement of 1847,
are not affected by or subject to the ex-
emptions in the general tax act subse-
quently passed ; and the property of the
College of New Jersey within the borough,
is not exempt from taxes assessed under
the charter of the borough. State v. Rob-
ertson, 4 Zab. 504.

15. The mortgaged premises were situate

in Jersey City, and had been sold for taxes,

and the comj^lainants having redeemed
the land in pursuance of a provision of the
city charter, by which a mortgagee is per-
mitted to redeem land sold for taxes, and
on foreclosing his mortgage to recover the
amount paid for that purpose in addition
to his mortgage debt, claimed in their bill

a decree in accordance with that provision
of the charter, which provision the defend-
ant insisted was repealed by the subsequent
general tax law of 1854. Held, that al-

though the jDrovisions of the city charter
and of the general tax law are inconsist-
ent and irreconcilable, yet the general
law does not operate as a repeal of the
charter iu the absence of express words

for that purpose. Stonington Savings Bank
v. Davis, 1 McCart. 2S6.

16. A general power given to a munici-
pal corporation will not l)e hold to conflict
with the charter of a railroad cf)mpany,
unless the charter of the company is re-

pealed or altered in express terms. State

V. Jersey City, 5 Dutch. 170.

17. The legislature cannot force individ-
uals to accept a private charter,—even the
crown, in Great Britain, cannot compel the
acceptance of a munici|)al charter. Par-
liament there, or the legislature here, may
compel such acceptance. If the charter
of a city were submitted to the vote of the
electors of a county or state, the question
would lie different. Paterson v. The Society,

ct-c, 4 Zab. 385.

18. Enactments dispensing with the use
of formalities and validating proceedings
by municipal corporations under their

charters, notwithstanding irregularities

apparent in such proceedings, are legal

and constitutional. State, Walter w Union,
4 Vr. 350 ; State, Copeland v. Passaic. 7 Vr.
382, 385 ; Cleveland v. Jersey City, 9 Vr. 259,
265.

See CoxsTiTUTiON, || 1-37, 164, 16.5, 167,

168, 171, 176, 180, 181, 111(6) (5), Corpor.\-
Tioxs, 11(a), EviDEXCE. fl 2, 7, Statute.s,

III.

II. Officers.

19. The powers of a municipal corpo-
ration are derived from its charter. It

cannot, without express authority from
the charter, create an office, define its

duties, appoint an incumbent, and clothe
him with the powers of a municipal offi-

cer. Hoboken v. Harrison, 1 Vr. 73.

20. The city council of Perth Amboy
have no right to elect its own members.
The law declares that the members consti-

tuting the city council shall be elected by
ballot, by the electors of the citj-. The
city council cannot confer this authority
elsewhere, nor can they usurp it them-
selves. Kearney v. Andrews, 2 Stock. 70.

21. The provisions in the act to incorpo-
rate the city of Perth Amboy, that the
oaths of office should be taken and sub-
scribed within ten days after the election,

is only directory ; and an alderman and
members duly elected did not forfeit their

offices by their neglect of being sworn in

within ten days after their election. Ibid.

22. Under the charter and ordinance of
Jersey City, a weigh-master is an officer

appointed for the convenience of com-
merce and trading, to determine weights
and measurements when called upon so to

do. Hoffman v. Jersey City, 5 Yr. 172.
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23. A conviction against a person who
was employed by the seller to measure
plaster as it was taken from a vessel at the

dock and delivered on the cars, because,

as was alleged, he was exercising the office

of weigh-master, without appointment by
the common council, is illegal. Ibid.

24. Under the charter of the city of

Paterson, an appointment of a city treas-

urer, by less than a majority of the whole
number of aldermen, is unlawful and void.

State, Mason v. Paterson, 6 Yr. 190.

25. The appointment of commissioners
to survey and map out lands is within the

power of the legislature. They, in effect,

take the place of surveyors of the high-

ways and overseers of roads, and map and
lay down manj' roads at once instead of

one, in anticipation of future necessity.

They are municipal officers, appointed by
the legislature instead of by the people,

and their power to act, within certain ne-

cessary limitations, can hardly be doubted.
State, Hudson Co. Imp. Co. v. Seymour, 6

Vr. 47.

26. A pound-keeper cannot be appoint-

ed without express authoritv in the char-

ter. White V. Tallman, 2 Dutch. 67.

27. A superintendent appointed by a
street committee, is not such an officer of

the corporation as to require an appoint-
ment bv the common council. State v.

Jersey City, 2 Dutch. 444, 447.

28. Under the charter of Belleville, the

office of chosen freeholder, vacant by
reason of the candidate wlio w'as elected

neglecting to qualify, may be filled by the

common council. Douglass v. Freeholders

of Essex, 9 Yr. 214.

29. A municipal office can only be re-
signed by being made to, and accepted by
the body having the power to fill the
vacancy. State, Reeves v. Ferguson, 2 Vr.

107, 129. See Corporations, U 102-104.

30. Where the officer elect fails to qualify

within the time prescribed by the charter,

although such neglect does not, ipso facto,

vacate the office, yet the common council

may declare it vacant on that ground.
Kearney v. Andrews, 2 Stock. 70, 75. See
Mand.uius, I 42.

31. Words of a statute giving to a public
officer power or permission to do an act

which concerns the public interest, are to

be construed as requiring such act to be
done. State v. Newark, 4 Dutch. 491 ; Seiple

v. Elizabeth, 3 Dutch. 407 ; Reed v. Bain-
bridge, 1 South. 351, 358,(a). See Davison
v. Davison, 2 Harr. 169, 171.

32. Where judgment and discretion are
required of municipal officers, they cannot
be delegated without express legislative

authoritv. State, Danforth v. Paterson, 5
Vr. 163.'

33. Under section one hundred and sixty-

seven the mayor and aldermen must select

the sites for public markets, the architect,

and plans ; the conmiissioners are merely

ministerial officers and agents to make
purchases and contracts. Ibid.

34. The common council cannot dele-

gate to the street commissioner the
power of ascertaining the l)oundaries of
streets, which are doubtful. This is in the
nature of a judicial function, and must be
exercised by the council by ordinance,
with special reference to the street to be
opened, and a mode provided in which
parties to be affected may be heard. State,

Bodine v. Trenton, 7 Vr. 198.

35. Work may be done under the super-
intendence of the city surveyor, subject

to the approval of the street committee.
State, Felix v. Atlantic City, 5 Yr. 99, 108.

36. By the charter of Xew Brunswick, it

is competent to the common council to

commit to the city paver the regulation
of the grade of the street, so far as the
same consists in such alteration of the sur-

face of the ground, as is usually incident
to the act of paving; but the power to

regulate the general grade of the street

cannot be" delegated. State, Parker v. New
Brunswick, 3 Yr. 548, affirming, 1 Vr. 395.

37. A power of removal conferred on a
mayor and common council is a judicial
power and cannot be exercised b)' the
council alone. Charles v. Hoboken, 3 Dutch.
203.

38. The fifty-third section of a city char-

ter provided, "that no alderman or other
officer of the city, whether elected or ap-
pointed, shall be directly or indirectly-

interested in any contract, work, or busi-

ness, or sale or purchase of any article,

the expense, price, or consideration of

which is paid from the city treasury, or by
any assessment levied by any act or ordi-

nance of said aldermen." Held, that the
prohibition of this section is not confined
to contracts for supplies furnished to the
city in its several departments, or for the

execution of work for the city. It extends
to all contracts of sale to the city, the

price or consideration of w'hich is paid
from the city treasury, without regard to

the subject matter of the contract. State,

Gregory v. Jersey City, 5 Yr. 390.

39. The water commissioners of Jersej'

City are autliorized to execute the plan of

sewerage adopted by them, "with such
changes or alterations as may be found
convenient or necessary in the progress of

the work." Held, that if the general plan
contemplated the use of an old sewer, the

commissioners, if they find it convenient
and necessary, may abandon that part of

the plan, arid construct a new sewer in

place of the old one. Of this the commis-
sioners are the sole judges, and having
acted thereon, this court has no authority

to review their decision. Sta,te, Piard v.

Jersey City, 1 Vr. 148.

40. By the act of 1854, (P. L., 1854, p.

404), tlie legislature intended, after the

general plan of sewerage was adopted by
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the city, to secure tlie execution of it l)y

the water comlui^^sio^ers, uiul to take;

from the mayor and common council all

duties and authority respecting it, except
on applii'ation, after giving notice and
hearing objections, to determine the time
when the work, or any part of it, should
be done. Ibid.

41. If the common council of a city

order more money to be raised by tax than
the charter allows, and the assessor only
assesses the amount autht)rized by law, the

assessment will be valid. State v. McClurg,
3 Dutch. 253.

42. An appointment to a public office

for a term of years and its acceptance, is

not a contract between the government
and the person appointed, that the lat-

ter will serve or that the former will

pay during such term ; either party may
determine such official relation. Hobo-
ken V. Gear, 3 Dutch. 265. See Assump-
sit, I 21.

43. When public officers acting under
statutory authority have proceeded to con-
demn lands for the public uses, and an
appraisement of damages has been made,
but not yet conflrmed by the court ac-

cording to the statute, such proceedings
can be discontinued against the assent of
the landholders. Matter of Water Commis-
sioners of Jersey City, 2 Yr. 72. See Beller-

jeau V. Ely, 3 Hal. 273.

44. But when the report of the apprais-
ers has been confirmed by the court, the
rights of both parties become definitely

established, and the public officers cannot
withdraw the application and abandon
their proceedings. Ibid.

45. The common council of the citj" of
Newark have no power to compel the
board of education to disburse, under
certain terms and conditions, an appro-
priation for the support of certain public
schools not under the charge of the board
of education. Newark v. Board of Educa-
tion, 1 Yr. 374.

4G. In making improvements in the
streets authorized liy the charter to be
made at the exjiense and for the benefit of
the owners of adjoining lots, the mayor and
common council of Newark, are to a cer-

tain extent, the agents of these owners.
They have neither personally, nor offi-

cially, nor as a corporation, any interest

in the faithful performance of contracts
for such improvements. Bond v. Newark,
4 C. E. Gr. 376 ; Liebstein v. Neivark, 9 C.

E. Gr. 200; Schumm v. Seymour, 9 C. E.
Gr. 143 ; Dusenbury v. Newark, 10 C. E. Gr.
295. See Contracts,

f
245.

47. So far as authorized by law, the mu-
nicipal govermnent can make contracts
for such improvements which will bind the
property owners. But the property own-
ers have the right to have such contracts
made at their expense, performed sub-
stantially in all things, and the corpora-

51

tion, or thcnr agents, have no power to dis-
pense with sucli i>erforman('i'. Il)id.

48. An auditor and comptroller have
no power to waive the rights of a city to
claim damages of a landowner to whom
they issue a warrant for benefits. Loweree
v. Newark, 9 Vr. 151, 157.

49. Surveyors, sworn into office as city

officers, are not thereby authorized to act
also as township officers. Mutter of
Highivay, 1 Harr. 301.

50. The functi(jns of a board of health
are of an executive and advisory, but
not of a legislative or judicial character.
A resolution pa.ssed by said board declar-
ing plaintiff's tannery to be a nuisance,
is void. State, Marshall v. Trenton, 7 Vr.
283.

51. Nor can a city recover the expense
of filling up low lands of a defendant, by
the adoption of such a resolution by a board
of health and subsequent notification
to the owner (the defendant) to do so.

Hutton V. Camden, Nov. 1876, Court of Errors.
52. The board of health of the city of

Newark in the legitimate exercise of its

powers, cannot absolutely prohibit the
carrying on of a lawful business, not neces-
sarily a nuisance, but which may be con-
ducted without injury or danger to the
public health, and without public incon-
venience. They will be conllned in their

interference with the lawful business of
any individual, to such interruptions a.s

may be reasonably necessaiy to enable
them to abate any nuisance he may create
in conducting it. Weil v. Ricord, 9 C. E.
Gr. 169.

53. An officer discharging a public duty
imposed by law, is not Hable for inevit-
able injuries i-esulting from his act, not
caused by his negligence. American Print

Works v. Lawrence, 1 Zab. 248, 3 Zab. 9, 590.

54. If a committeeman of a municipal
corporation orders a lawful act to be done,
and the work is done, so as to occasion an
actionable injury, by workmen under the
immediate superintendence and direction

of another officer of the corporation not
appointed or controlled by the committee-
man, he is not liable for the injury result-

ing from the doing of the work. McGuire
v. Grant, 1 Dutch. 356; Quinn v. Paterson,

3 Dutch. 35; Liebstein \. Neivark, 9 C. E.

Gr. 200.

55. All proceedings under the autliority

of a void by-law imposing a tax, are
themselves void, and such law is no justi-

fication of the acts of the person who un-
dertalces to execute it. Bergen v. Clarkson,

1 Hal. 352.

56. A town may, out of moneys raised

for town purposes, indemnify its officers

for reasonable expenses incurred by them
in or on account of the bona fide discharge

of their duties. State, Bradley v. Hammoa-
ton. 9 Yr. 430.

57. A resolution for the payment of such
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expenses should accord with the provisions
of the act of April 4th, 1871. (P. L., 92).

Ibid.

58. An officer of a municipal corpora-
tion who receives a fixed salary must per-

form all the duties of his office for that
salary, liowever inadequate, and cannot
recover extra compensation even if prom-
ised hy a committee or individual mem-
bers of the corporation. But for services

performed by request, not part of the du-
ties of his office, and which could have
been as appropriately performed by any
other person, he may recover a proper re-

muneration. Evans v. Trenton, 4 Zab. 764.

59. A city treasurer is not entitled to

retain all city funds that come to his

hands because they were raised in a man-
ner or for a purpose contrary to law. Ibid.

See Actions, | 13, Affidavit, g? 6, 7, 24,

Agency, ^§ 41, 77, Attorney, § 5G, Bonds,
§^ 60, 62, V, Certiorari, l{b), Constitu-
tion, §1 73, 221, 222, Contracts, | 245, Cor-
porations, II 69, 103, 104, 185, Elections,

U 2, 3, 18-22, Equity, U{n), | 1101a, Es-
toppel, I 72rt, Injunction, | 123, Justices
Court, || 4-9, Justice of the Peace, | 3,

Mandamus, U 32, 37, 39-41, 43.

III. Common Council.

(a) General powers.

(1) Limit and exercise.

60. The proceedings of municipal cor-
poi'ations should be kept strictly within
the limits assigned to them by the statutes

under which they act ; and if thej' do not
keep within tliose limits, their proceedings
not only are liable to reversal by certiorari,

but are held void and insufficient to sup-
port a title professing to be founded on
them. Carron v. Martin, 2 Dutch. 594, re-

versing, Id. 230 ; State, Cochrane v. Garra-
brant, 3 Vr. 444.

61. Where public bodies are entrusted,
by statute, with powers of a general na-
ture, it must appear from an inspection
of all their proceedings, when properly
before the court, that they have kept
strictly within their limited sphere. State,

Wilkinson v. Trenton, 6 Vr. 485, 7 Vr. 499.

62. If a municipal corporation attempt
to act in accordance with a statute not in

force, it does not affect their proceedings,
provided such proceedings are in accord-
ance with existing laws. State v. Jersey
City, 3 Dutch. 493.

63. A municipal corporation has no au-
thority to pass an ordinance creating a
forfeiture of goods and chattels, or the

\

power to authorize a distress and sale of
the goods and chattels of any person, as a

1 penalty for violating its by-laws or ordin-
ances, unless such powers are expre.s.sly

granted bv its charter. White v. Tallman,
. 2 Dutch. 67.

64. The police powers vested in muni-
cipal bodies, by which the ])ublic peace,
health, comfort, and convenience, and the
general welfare are secured or promoted,
are not only respected, but maintained, by

i the courts, which, as a matter of public

I
policy, will not interfere with or disturb

;

municipal bodies in the legitimate exer-
' cise of those powers. Weil v. Ricord, 9 C.

I

E. Gr. 169.

;

65. The charter of Jersey City vests in
'. the common council power to expel a
member for disorderly conduct. Held, that
receiving bribes for his official influence

j

and votes, is disorderlj' conduct on the
part of a member, within the meaning of

!
the charter. State v. Jersey City, 1 Dutch.

I 536.

i
66. The sentence of expulsion does not

! disqualify the individual expelled from
being re-elected. Ibid.

67. If re-elected, he cannot be exi^elled

a second time for the same offence. Ibid.

68. The power to expel does not author-
ize the ccjuncil to suspend a member from
the exercise of his office. Ibid.

69. An ordinance of the board of alder-

men of Jersey City, fixing salaries of cor-

poration officers, so far as it authorizes and
provides for an annual salary to each
alderman. Held, to be without authority
under the charter, and illegal and void.

State, Gregory v. Jersey City, 5 Vr. 429.

70. When power is given to the author-
ities of a city, by their charter, to direct

the digging down, draining, filUng up, or
fencing of lots, pieces, or parcels ofground,
in all cases where such digging down,
draining or filling up or fencing up is ne-
cessary to prevent or abate a nuisance, it

is the duty of the court to see that the

I^ower conferred is reasonably exercised,

and in such mode as to do the least injury

to private rights. State, Rodwell v. Newark,
5 Vr. 264.

71. Municipal corporations and town-
ships may be invested Avith authority to

regulate or prohibit the retail of intoxi-
cating drinks. State, Sund/ord v. Com-
mon Pleas of Morris, 7 Vr. 72. See Consti-
tution, I 165.

72. Where the charter of a municipal
corporation gives the common council
power to license inns and taverns, and
also power to license wholesale liquor

dealers, liquor cannot be sold by the quart
without license, in violation of a city ordi-

nance. Roberson v. Lambertville, 9 Vr. 69.

73. The legislature having, by charter,

(P. L. 1872, p. 602), directed the manner
of publishing the proceedings of the
council, they can be published in no other
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waj'. Stdle, Chamherlnin v. Hoboken, 9
Vr. 110; Slate, Kendrkk v. Hoboken, 9 Vr.
113.

74. By the above cited act, the iiews-

{)apers de^^ignated for publication must
lave been, at the time of tlie passage of
the act, authoii/ed to publish tlie laws of
this state. They must have l)een jiublished

regularly for the term of one year or nine
months prior to the act. Ibid.

75. Wliere the charter i)rescribes that
])rinting shall be paid for at a limited
price per folio, the council cannot con-
tract to pay a sum in gross. Ibid.

70. Where the common council, in ex-
amining and passing upon claims i^resent-

ed against the city, was sitting as a board
of audit, it was part of its official duty to

ascertain the correctness of any bill before
giving it approval. In the absence of
proof to the contrary, the presumption is,

that this duty was performed, and that the
account, as audited and allowed, is correct.

State, Butts v. Hoboken, 9 Vr. 391. See Evi-
dence, ^ 236.

77. Where the freeholders and inhabit-

ants of a city are empowered to raise by
tax, in the manner directed by the char-
ter, such sums of money as the exigen-
cies of the city may require, a tax im-
posed to assist the county in building a
court-house, (on condition that the board
of justices would contract to allow the coi"-

poration the right to use the buildings
which might be erected,) is not authorized
by the charter, and the law l)y which it is

laid is void. The board ofjustices cannot
legally enter into any such stipulation, and
therefore the foundation of the transaction
fails. Bergen v. Clarkson, 1 Hal. 352.

78. An injunction to restrain municipal
authorities from increasing the city debt
beyond the amount allowed by its charter,

by contracting for municipal improve-
ments, and for furnishing the city hall,

&c., such expenditures not being in-

cluded in the appropriations for the year,

was dissolved as to the furniture, on the
ground of laches in not filing the bill

until the contracts for the furniture had
been made, and the parties had entered
into bonds to perform them. Collings v.

Camden, 12 C. E. Gr. 293.

79. A resolution appointing three com-
missioners to purchase a site and build a
public market thereon, is in excess of
the authority given by the charter and
void. State, Danforth v. Paterson, 5 Vr. 163.

80. In the absence of a specific grant
of power, municipal corporations do not,

in general, possess the capacity to borrow
money. Hackettstown ads. Swackhamer, 8
Vr. 191.

81. A note given by such corjjoration,

for an unauthorized loan, cannot be en-
forced, although the money borrowed has
been expended for municipal purposes.
Ibid. See Bills and Notes, § 88, Bounty, :

;

12 2, 8, 23, CoxsTiTUTiox, ? 165, Corpora-
tions, ?2 174, 225, E.mixent Domain.

(2) Over streets, <tc.

82. The authority to make and establish
ordinances and rules for regulating streets
and sidewalks, includes the power of deter-
mining the respective widths of the street
and sidewalks, and liow tlie space appro-
priated to b(jth sliall be apportioned be-
tween them. State, Cross v. Morristown, 4
Vr. 57.

' 83. A charter giving power to a munici-
1
pal corporation to ascertain and establish
the boundaries of streets, does not thereby
give to it power to authorize buildings to
be erected within the boundaries of an
established street or highway. Att'y Gen.
V. Heishon, 3 C. E. Gr. 410.

84. The proper municipal authorities
' charged with laying out and maintaining
streets, have the right to take and appro-
priate lands for the purpose for which they
were dedicated, and to grade and cori-

struct streets and highways upon them
without further compensation ; or upon a
nominal consideration, in cases where it is

required to vest the title in the public.
Pope V. Union, 3 C. E. Gr. 282 ; Stoudinger
V. Newark, Feb. 1877, Chancery.

85. An ordinance adopting a part of a
pul)lic street for present use, is not an
abandonment of tlie rest. Hoboken Land
Co. V. Hoboken, 7 Vr. 540.

86. In the absence of legislative author-
ity, the local corporate authorities have
no power to release the public right in a
dedicated street. Ibid. See Constitution,

U76.
87. Under a section authorizing the ex-

tension of a street, in a certain way and
under certain restrictions, and providing
that the authorities so empowered may
also, at their discretion, extend other streets

named in the same section, and similarly
situated. ifi^W, to confer the power to extend
such other streets in the same Avay. and
subject to the same restrictions. Sugar
Refining Co. v. Jersey City, 11 C. E. Gr. 247.

88. The power to "open and extend"
streets, construed, in this case, to signify

construction, as well as laying out. Ibid.

89. Under the general power to regulate
streets, the common council of the city

of Trenton have no authority to grant to

an individual a license to lay a railroad
track across the public street for his own
use. State, Montgomery y. Trenton, 7 Vr. 79.

90. The power to remove obstructions
from public streets, is only a police min-
isterial power to prevent and relieve the
public from such obstructions in the en-
joyment of their streets as are apparent
and readily ascertainable without the
necessity of any adjudication. It does not
extend to cases of a doubtful or uncertain
nature, and which require to be first law-
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fully determined. State, Associates v. Jer-

sey City, 5 Vr. 31.

91. In passing the ordinance requiring

the owner of every lot, fronting on a cer-

tain section of Greene street, to iix curb
stones and make a brick way in front of

his lot, etc., the corporation of the city of

Trenton did not exceed their authority.

Such an ordinance is constitutional and
legal. Paxson v. Stveet, 1 Gr. 196.

92. That clause of the charter of Jersey
City giving the common council power, by
general law, to declare nuisances, and
provide for their removal, does not give

the right to regulate the running of loco-

motive engines and cars ; such power is

given by a separate section of the charter.

State V. Jersey City, 5 Dutch. 170.

93. The joower to declare nuisances, and
to provide for their removal, does not in-

clude the doing of an act which may be a

nuisance ; it is confined to stationary nui-

sances, such as can be removed. Ibid.

94. Where the track does not cross a
street or jDublic square, an ordinance de-

claring the i-unning of any locomotive or

train of cars upon an}' track in the city at

a greater rate than one mile in six min-
utes, or declaring the stopping of a train

of cars upon the track of a railroad author-
ized by law, a reniovable nuisance, is not
a fsiir or legal exercise of the power to

declare nuisances, and provide for their

removal. Ibid.

95. The power to regulate the speed of

locomotives and railroad cars does not
authorize such regulation, except in the
streets of the city, its squares, and pub-
lic grounds. Ibid.

96. The common council may not declare
anything a nuisance which cannot be det-
rimental to the health of the city, or

dangerous to its citizens, or a public in-

convenience, and not even then, where the
thing complained of is expressly author-
ized by the sujireme legislative power of

the state. Ibid.

97. On petition to a municipal authority,

asking that a street may be paved, the

city council may grade the surface of

the street, by filling and excavating pre-

paratory to paving it, and as a necessary in-

cident, may include the costs of such grad-
ing in the assessment for the costs of the
paving. State, Hand, v. Elizabeth, 1 Vr. 365.

98. The power to lay out a street does not
authorize it to be laid out longitudinally

over a railroad track used by the prose-

cutors for loading freight, etc., and indis-

pensable for that purpose, where the street

would destroy the use of the track. N. J.

S. R. E. Co. V. Long Branch, Feb. 1877. See
Constitution, § 135, Eminent Domain, |

25.

99. Under a provision of a city charter,

that " where streets are ordered to be
opened, graded, or paved, or where side or

crosswalks are ordered to be miade, the

: owners of property on the line thereof
may open, grade, and pave, or lay side or
crcsswalks at their own expense, but in

the manner directed by the board of coun-
cilmen, provided they do the same within
a reasonable time to be fixed by said
board, otherwise said improvement shall

be done by the city, in the manner provi-
ded by this act." Held, that permission
given to proi^erty owners to grade a street,

(for opening, regulating, and grading which
I

an ordinance liad been passed, ujton their
application), did not take away from the
council their power over the matter of
regulating and grading the street. Morris
v. Bayonne, 10 C. E. Gr. 345.

100. Tlie propertj' owners having graded
only a part of the street, leaving the rest of
it ungraded, and having ceased to do any
work on it, the council will not be re-

strained from completing the work. Ibid.

101. Where curbs and flags were re-set
by the owners at their own expense and
the work accepted by the city, the latter

cannot assess the owners therefor. State,

Cronin v. Jersey City, 9 Vr. 410, 418.

101a. The vacating of a street is within
the powers of a common council where
the charter authorizes " improvements of
streets." State, Cook v. Chambersburg, Feb.
1877.

102. The words "improvements and con-
tracts therefor," properly refer to grading,
paving, guttering, flagging, etc. The con-
demnation of land for laying out, opening,
or widening a street is not usually thus
designated. State, Kerrigan v. West Ho-
boken, 8 Vr. 77, 82.

103. The charter of Lambertville pro-
vides that the common council shall not
alter the grade of any street which has
been built upon and which has been fixed

by lawful authoritj% unless by consent, &c.
Held, that the grade of a street not pre-
viously fixed, could be altered without
such consent. Lambertville v. Clevinger, 1

Vr. 53.

104. The common council of .Jersey City
have authority to pass an ordinance for

filling up Grand street, although said street

is covered by a plank road, laid by virtue
of a special act of the legislature. State,

Townsend v. Jersey City, 2 Dutch. 444.

105. If the municipal authorities are
authorized to vacate, alter and re-lay

streets, such authority extends only to

public streets or highways, and will not
give authority to alter any road owned by
a turnpike company or other jjrivate

corporation. Qiunn v. Paterson, 3 Dutch.
35. See State, Parker v. New Brunswick,
3 Vr. 548.

106. The city council of Perth Amboy
are authorized to regulate the streets and
walks of the city, and consequently to in-

cur debts for that purpose. Bigeloiv v.

Perth Amboy, 1 Dutch. 297.

107. A de facto street used by the pub-
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lie, iiltliou<;li the hed may be owned by a
railroinl company, may be jjratled, Sec, by
the citv authorities. Sfalc, Felix v. Atlantic

City. o'Vr. 'JO, 103.

108. Nt)tice of intention to pave a street

refers to the street as it is de jure. Jersey

City V. State, Howeth, 1 Vr. oi'l, 528. See
Holmes V. Jersey City, 1 Beas. 2'.)'.t. Infra,

? 2-J4.

109. By the charter of Jersey City the
board of aldermen are clothed with ample
authority, not only to remove obstructions
from tlieir streets, but also, as far as j^rac-

tioable, to guard against and prevent
whatever obstructions may materially in-

terfere with the free use of the street by
the public. State, Long v. Jersey City, 8
Vr. 348. See Morris Canal Co. v. Jersey

City, 3 Stock. 13.

110. The M. and E. 'll. E. Co. have no
right to occupy or use B. and C. streets, in

the city of Newark, as the same are now
appropriated by them, without the con-
sent of the mavor and common council
of the city of Newark. M. and E R. R.
Co. V. Newark, 2 Stock. 352. See State,

Felix V. Atlantic City, 5 Vr. 99, 105; N. and
N. Y. R. R. Co. v. Xewark. 8 C. E. Gr.
515, 522 ; Eminext Domain, § 26.

111. By an act approved twentieth of
March, 1857, the power of laying out
public streets in the city of Newark was
taken from the common council, and
vested in a board of commissioners. After-

wards, by ordinance of tenth of August,
1857, the mayor and common council laid

out a new street, to be called McWhorter
street, and on the day of , of
same year, passed an ordinance to grade
and curb said street, and assess the ex-

pense of such improvement in the mode
provided for in the charter. On the sev-

enth of May, 1860, such assessment was
approved by the mayor, and fell, in part,

on property of the prosecutors, who
brought this certiorari to have the assess-

ment declared illegal and void. Held, that '

the power of laying out streets was vested
exclusively in the board of commission-
ers, for three years, under tlie act of twen-
tieth of March, 1857, as declared by this

court, in State v. Newark, 4 Dutch. 491

;

Newwk ads. State, Batten, 3 Vr. 453.

112. Assuming, however, that the ordi-

nance of tenth of May, 1857, laying out
the street in question, was illegal and void,

it does not necessarily follow, that the or-,

dinance directing the street to be graded
and curbed, is illegal. Ibid.

113. If the corporate authorities had,
without assessment upon property owners,
acquired title, by purchase or by other
lawful means, to the land for this street,

and dedicated it to public uses, and by
ordinance declare it a public street, it is a
necessary conclusion that they might, un-
der the charter, provide for grading and
curbing and otherwise maintaining it. Itnd.

114. Although there be no direct evi-

dence to show that the land had been tlm.s

actually acquired by the public before the
ordinance directing the a.ssessment was
passed, yet the court may legally infer,

from facts and circumstances before them,
that it had been so procured by arrange-
ment with the owners l)efore the passage
of the ordinance. Every reasonable in-
tendment is to be made in lavor of the
condu(;t of those who are clothed with a
public trust, and are acting in the line of
their duty. Ibid.

115. Assuming the city to have become
the owner of the land, and the same hav-
ing been converted into a street de facto,

by force of tlieir corporate privilege,

the mayor and common council had
authority, to improve it by grading and
curbing it in the same mode as was lawful
in regard to other streets. Ibid^

116. The legislature, or the municipal
government, where the power is delegated
to it, have the right to set apart a jjroper

portion of a street for a street railroad,
if such a road will accommodate the public
travel for which the street Avas designed

;

and it makes no difierence that the road
is constructed and operated by an incor-

porated company for its own gain. The
fare charged is, as in turnpike and plank-
roads built upon a public highway by
legislative authority, only another way of

keeping up and maintaining the highway.
J. C. and B: R. Co. v. J. C. and H. R. Co.,'5

C E. Gr. 61, 360 ; Hinchman v. P. H. R. R.

Co., 2 C. E. Gr. 75.

117. A provision in an ordinance author-
izing a railroad company to lay a track in

the streets of a city, and requiring as a con-
dition of such authority, that another rail-

road company should have the joint use
of such track, upon compensation to be
agreed on, was within the power of the>

common council; they had the right to

require such condition. Ibid.

118. Where such ordinance fixes the

terms, and declares that if the second com-
pany does not comply Avith them within a
time prescribed, the first company should
be released from the conditions and obli-

gation of the ordinance of consent, those

conditions and the contract to comitly
with them are discharged by the refusal
of the second company to perform the

terms prescribed, and the city cannot
revive the contract. Ibid.

119. The power reserved by such a con-

tract in an ordinance is determined by its

exercise ; having been once performed, it

is at an end. Ibid.

120. But not where such right is claimed
under another company having authority

to lay their rails without such consent.

State, H and W. H. R. Co. v. Hoboken, 1

Vr. 225.

121. The charge of fraud upon which
the citv claimed the right to withdraw its
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consent to laying the railway, was not

sustained ; and the city, having a knowl-
edge of all the fact^, at the time of passing

the ordinance giving such consent, were
not in a position to allege misrepresenta-
tion. Paterson H. R. Co. v. Paterson, 9 C.

E. Gr. 158.

122. Where an act authorizes a sj'stem of

drainage by means of one main sewer with

such lateral sewers as the commissioners
might deem necessary, they have no right

to substitute therefor two main sewers.

State. Hohoken v. Chamberlain, 8 Vr. 51.

123. But where the work was directed

to be done "with such changes or altera-

tions as may be found convenient or neces-

sary in the progress of the work," although
the general plan contemplated the use of

an old sewer, the commissioners may
abandon it and construct a new one. State

V. Jersnf City, 1 Vr. 148.

124. The plan of a sewer should be
adopted before any proceedings are taken
for its construction. State, Coar v. Jersey

City, 6 Yr. 404.

125. In this case, the act to establish

a system of sewage being unconstitu-
tional as to some of its provisions, so that

the scheme adopted cannot be made avail-

able, the undertaking will be arrested in

its incipient stage. State, McClosky v.

Chamberlin, 8 Vr. 388.

126. Where the corporation have the

authority, streets may be used for the con-
struction of sewers without having been
specially condemned for such purpose.
Stoudinger v. Newark, Feb. 1877, Chancery.

127. Where a common council was au-
thorized by statute to adopt the plan of

sewei'age recommended by the water com-
missioners, which included a canal as the

outlet of all the sewers, and the commis-
sioners are expressly authorized and em-
powered by statute to construct the canal
locks, sewers, and drains described in the
plan, at such times as common council
may decide, and to make such changes as

may be found convenient and necessary in

the progress of the work. Held, that sew-
ers may be built before the canal is con-
structed, and if the commissioners alter

the grade, form, and dimensions of the

sewers, and build of difTerent materials
from what is provided in the plan reported
by them, and adopted by council, it Avill

not invalidate an assessment made, for

building the sewers. State v. Jersey City, 5
Dutch. 441.

128. The proceedings to construct a
sewer will not be set aside on account of

a variance between the application and
other proceedings in the name of a street,

if the exact locality can be fixed by other
streets and sewers named in the proceed-
ings. The discrepancy should appear affir-

matively, in order to invalidate the proceed-
ings. State V. Jer.sey City, 3 Dutch. 493.

129. Until 1863, the municipal govern-

ment of the city of Elizabeth had not the
power to construct drains or sewers un-
der the public streets. It was charged
with keeping them in repair, and no one
could, without its permission, open or dis-

turb the surface of the streets in front of
the land of another. Glasby v. Morris, 3
C. E. Gr. 72.

130. The charter of the city of Hoboken
gives authority to the common council to

regulate the building of vaults, and the
laying of water and gas-pjipes, in and under
the streets, and to secure to the public the
safe and convenient use of the streets and
sidewalks, for the purposes for which they
were originally laid out. An ordinance of
the common council, directing that appli-

cants shall be assessed a certain amount
for the privilege of building vaults in

front of their dwellings, is not within the
authority granted, nor within the usual
police powers given to the corporation for

the maintenance of peace and good order
of the city, and therefore void, and any as-

sessment made under it must be set aside.

State, Benson v. Hoboken, 4 Vr. 280.

131. A water company, authorized by
legislative enactment to use the soil under
the public roads for the purpose of con-
structing their works, having laid their

pipes across the street of a city, will be
compelled to lower them so as to conform
to a new grade established by municipal
authority. Jersey City v. Hudson, 2 Beas. 420.

See Actions, ? 44, Bridges, U 2, 61, Cox-
STITUTION, U 120, 131-138, 170, 176, 209,

Dedication, U 5, 6, 19-24, 27, 29-37, 40,

46-48, 50, E.^SEMENT, U 17, 24, 31, 54,55,
Equity, II(u), Injunctions, § 91.

(b) Meetings and minutes.

132. If any proceeding of a municipal
corporation be had at an adjourned meet-
ing, until the contrary appear, it will be
presumed that the meeting was rightly

adjourned. It is not necessary that the
facts showing the proper convening of
such corporation should appear in every
resolution of the body, or upon the face of
the proceedings when any part is removed
by certiorari. Freeholders ofHudson v.*State,

4 Zab. 718.

133 When the common council calls an
extraordinary' meeting of the freeholders,

it seems, tliat it is bound to state particu-

larly the objects of the call. If it does spe-

cify a particular purpose, a law for impos-
ing a tax for a certain object, passed at

such meeting is void, unless it was stated

among the reasons for calling the meeting.
Berry \. Callet, 1 Hal. 352.

134. In order to give the city council of
Elizabeth jurisdiction, it is not necessary
that it should appear by their minutes
that they had appointed a day to hear
persons objecting to the improvement, or
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interested therein. It is sufficient if such
notice of hearing, drawn in compliance
with llie provisions of the charter l)y order
of the city council, he regularly advertised

hy the city clerk. State v. Klizdbclh, 1 Vr.

365, 2 Yr."547.

135. The right of a creditor to recover
for materials furnished a city cannot be
prejudiced hy the neglect of council to

keep proper minutes. Bigclow v. Perth

Amboy, 1 Dutch. 297.

See Bounty, ? 33, CoRroRAXiONS, §^ 155-

174, 193.

(c) Resolutions and ordinances.

136. The afiiiirs of a corporate body can
be transacted only at a corporate meet-
ing. Its legislative and discretionary

powers can be exercised only by the com-
ing togetlier of the members who compose
it ; and its purposes or will can only be ex-

pressed by a vote embodied in some dis-

tinct and definite form. Its only exist-

ence is as a board, and it can do no
valid act except as a board, and such act

must be by ordinance or resolution, or

something equivalent thereto. Schumm
V. Seymour, 9 C. E. Gr. 143.

137. Query. Whether an ordinance con-
fined in its operation to a particular street

or part of the city, is a general ordi-
nance. State V. Jersey City, 5 Dutch. 170.

loS. It is not necessary that the common
council should by ordinance, decide that

a sewer shall be built; it may be done by
resolution. State v. Jersey City, 3 Dutch.
493.

139. Nor is it necessary for the common
council to state, in their decision, that the
sewer " is required for the benefit or con-
venience of the citizens or the promotion
of the public health." Ibid.

140. After the order is made by common
council, if it becomes necessary to ex-

tend the sewer in the same street further
than was originally contemplated, in order
to complete it and make it available, a
second order may be made ordering such
extension. Il>id.

141. As affecting the interests of a city,

the subject of sewage is of the utmost
importance, and the action of the board
in exercising the powers conferred should
not be left to inference, but should be by
distinct resolution, and submitted to the
apipi-oval of the mayor. State, Coar v. Jer-

sey City, 6 Vr. 404.

142. Where a supplement authorized
the use of any patented pavement, pro-
vided the consent of one-half of the ownei's
of the property (estimated by running feet

along such improvement) be obtained, to

authorize a resolution, such consent must
appear. State, Kean v. Elizabeth, 6 Vr. 351.

143. Under the charter of Bayonne the
grading of a street can only be done by

ordinance. Stale, Story v. Bayonne, 6 Vr.
335.

144. An ordinance requires more so-
lemnity than a resolution, and an im-
])rovement, such as contemplated in the
resohition complained of, must be regu-
larly ap[)lied for and advertised before the
ordinance is passed. Ibid.

145. Although the resolution first di-

rects the removal of sand and obstruc-
tions from the road, yet as this is only
incidental to the main purpose, which is

to grade the road, it is void. Ibid.

146. The town can ascertain and estab-

lish the boundaries of a street by ordin-
ance only, and proceedings by resolution
to establish a center line, held illegal, as

an attempt to fix the location in a way
different from the charter. Ibid.

147. The power to regulate and grade
the streets of Hoboken, and to declare
what shall be nuisances, must be exercised
by ordinance, and not bj' resolution. State,

Hoboken Land Co. v. Hoboken, 6 Vr. 205.

148. An ordinance authorizing improve-
ments to be made, such as opening and
paving streets and constructing sew-
ers, by which the property of specified

individuals may be directly taxed to defray
the expense thereof is a judicial act; but
those acts or ordinances of a municipal
corporation, ordering what is enjoined
upon it as a matter of duty, and which
simply authorize repairs to be made, as

repairing streets, bridges, and sewers, the
expense of which is a charge upon the city

treasury, are ministerial. Camden v. Mul-
ford, 2 Dutch. 49. See Morris v. Carey, 3

Dutch. 377; State, Vatiatta v. Morristown, 5
Vr. 445, 452.

149. So far as relates to the passage of

the resolution authorizing a sewer to be
built, the common council acts in its leg-
islative capacity ; but so far as regards
the question of expense to be borne by the
city and that by individuals or owners, they
act judicially". State v. Neivark, 1 Dutch.
399. 42G.

150. Where the charter of a city empow-
ered the common council to regulate the
public streets by ordinance, an alteration
of the carriage-way or sidewalks cannot be
made by the municipal authorities without
the passage of an ordinance for that pur-
jDOse. Cross v. Morristoivn, 3 C. E. Gr. 305.

151. Query. How far the borough of
Elizabeth, having by its act of incorpora-
tion no power to tax innkee2:)ers, and take
money from them for licenses, may do so
hy its by-laws. Freeholders of Essex v. Bar-
ber, 2 Hal. 64.

152. Since the passage of the act of

March 17th, 1858, an alteration in the
grade of a street is a judicial and not a
ministerial act, and an ordinance directing

such change ofgrade must be preceded by a
reasonable notice of its passage, so that per-

sons affected by it may have an opportun-
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ity to be heard. State, Vanatta v. Morris-

toivn, 5 Yr. 445.

154. An ordinance directing the grading

of a street Avill not be set aside on the

ground that the grade line has been adopt-

ed only for a portion of the street, at the

instance of a prosecutor whose lands are

on that part of the street for which the

grade line has been adopted. Ibid.

155. An ordinance adopting grade lines

by reference to a map on file—the niaj),

when produced, not being marked filed

—

is not void for uncertainty, the map adopt-

ed by the ordinance being sufficientlj^ iden-

tified by proof. Ibid.

156. The fourth section of the act of

March 17th, 1858 {Rev. Roads, ^ 73), pro-

vided that " the grade of no street in any
city or town which has been built on shall

be altered, unless by the consent of a ma-
jority of owners in interest of the lots front-

ing on the part proj^osed to be altered."

Held, that, if given, the consent did not
create an easement or an interest in

lands, and need not be given by a formal
instrument in writing, or in express words.
Any formal act on the part of the owners
of the lands affected, clearly indicating

a willingness to have the grade altered in

the manner contemplated, will answer the
requirements of the statute. A petition
to the common council asking for the im-
provement, and referring to the grade line

shown on the profile map, is a sufficient

consent. Ibid.

157. An ordinance which describes the
location of a street and refers to a map
accompanying the petition, as filed, is not
void for an error in such description.

State, Woodruf v. Orange, 3 Vr. 49. See
Evidence, ^ 436.

158. An ordinance is merely the by-law
of a municipal corporation, and is not
exempt from the operation of the general
principle that a by-law, to be good, must
be reasonable ; and whether it is reason-
able or not, is a question for the court.

State, Long v. Jersey City, 8 Vr. 348.

. 159. An ordinance prohibiting a rail-

road train from standing across a public
street longer than two minutes at one time,
is not unreasonable. Ibid.

160. To be set aside a by-law ought to

be demonstrably shown to be unreason-
able, and contrary to some great public
principle. Pit.con v. Sweet. 1 Gr. 196.

161. An ordinance requiring all persons
who sell hay or other produce, and deliver

the same within the limits of the city, to

pay a fee of five cents, is unreasonable
and illegal. Kip v. Paterson, 2 Dutch. 208.

162. Where an ordinance is confused,
yet if by careful reading, aided by a majo,
it is intelligible, it will not be avoided for

uncertainty. If possible, effect must be
given to all ordinances regularly passed,
and within the powers conferred by the
charter. State, Boice v. Plainfield, 9 Vr. 95.

163. If part of a by-law, ordinance or
resolution be void, another essential and
connected part of the same is also void.

State, Chamberlain v. Hoboken, 9 Vr. 110.

164. The mayor and common council of
Jersey City have power to till in streets in

the city; and an ordinance directing a
S2:)ecified iwrtion of a street to be tilled in

to the established grade, is suflftciently

definite; and the consent of the owners of
a majority of the lots to be assessed, is not
necessary for such purpose. One part of
an ordinance may be invalid and another
part valid. State v. Jersey City, 4 Zab. 662.

165. An ordinance of the city of Perth
Amboy, which ordained that the streets be
graded and regulated, but did not specify
how, nor refer to maps, profiles or to

any order or proceeding by or under the
authority of the council, by which it could
be ascertained how the grading was to

be done. Held, to be in violation of the
rights of the land owners in the city, and
unlawful, as they could not comply with
its requirements, and the act, if they did
not do so within two months, deprived
them of the privilege of doing it them-
selves. Kearney v. Andreios, 2 Stock. 70.

166. So, where a section of an ordinance
was in direct conflict with a plain provis-

ion of the charter, both it and the writ-
ten agreement made in pursuance thereof,

are utterly void. State, Hanipson v. Pater-

son, 7 Vr. 159 ; State, Gregory v. Taylor, 5

Yr. 390.

167. In the charter of Elizabeth of 1863,

section one hundred and twenty-three,

wiiicli directs that all contracts for doing
work or furnishing materials for public

works, exceeding $100 in amount, shall be
advertised, and given to the lowest bid-

der, is inconsistent with a resolution of

the common council to use the Stow foun-

dation pavement, and advertising for pro-

posals for the same, because it is patented,

and one firm has the exclusive right to use

it in the city. State, Kean v. Elizabeth, 6

Vr. 351.

168. Ordinances of the mayor and com-
mon council of the city of Hoboken, pre-

scribing the mode and times of running
horse cars through the streets of said city

by any corporation which has laid rails for

the purpose of running horse cars thereon,

and also that a license shall be first taken
out under certain penalties therein men-
tioned. Held, invalid against the prosecu-

tors, holding under their charter and also

under anterior rights derived from the B.

T. Co., such company having the right to

lay rails through the city without the
consent of the citv council. State, H. and
W. H R. R. Co. y.^Hoboken, 1 Vr. 225.

169. The common council of Jersey

City consists of a board of ten alder-

men. Their only existence is as a board,
and they can do no valid act except when
organized and gating as a board, and such
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act must be by ordiuanco, or resolution, or

sometbinj;' equivalent tbereto. Detj v. Jer-

aey City, A C. E. (Ir. 412; Schumm v. .Se?/-

7H0»>-, b C. E. Gr. 143.

170. When an ordinance of the city

properly passed, authorizes the common
coum-il to make contracts for tlie removal
of nit^lit soil from the city, such contract
must be made by the common council as

a boai'd or body, by a vote or assent of a
majority oftlic l)ody; and ifsucli contract
is authorized by a resolution, it is a resolu-

tion whitdi affects the interests of the city,

and must be presented to tlie mayor for

his signature. Ibid.

171. A contract for such purpose, made
by a committee of the common council,

with no authority but such resolution not
presented to or ajiproved l)y tlie mayor, is

made without authority and is void; and
part performance at the request of the
committee, will not give validity to such
contract, although it might obviate the
defect of it being made by parol when
required to be in writing. Ibid.

172. Where tliere is an application to

construct a sewer, and the common coun-
cil refer it to a committee, to examine
and report thereon, a majority of the
committee is a quorum, and competent
to act. State v. Jersey City. 3 Dutch. 493.

173. An ordinance passed by the com-
mon council of Hudson city, for grading,
curbing, and paving streets, is invalid and
illegal, unless previous notice is given
according to the charter; and even wliere
certain work was ordered to he done, by
several ordinances duly passed, if a general
ordinance is passed for doing the same
work, and rej^ealing the previous ordinan-
ce-, without notice given for that purpose,
the ordinance is invalid, and assessments
for work done under it will be set aside.

State V. Hudson, 5 Dutch. 475.

174. But the application mustbeprompt,
or the want of notice will not be fatal. State,

Hampson v. Paterson, 7 Vr. 159.

175. An ordinance of the board of coun-
cilmen of the town of Bergen, for opening
a street. Held, illegal and void, on the
ground that the name of one of the com-
missioners was changed without laying it

over to another meeting, the charter pro-
viding that no ordinance shall be passed,
unless the same shall be introduced at a
previous meeting. State, Ackerman v.

Hudson, 4 Vr. 39 ; State, Gregory v. Jersey

City, 5 Vr. 429.

176. A charter provides that no ordi-

nance shall be passed by the common
council, unless introduced at a previous
stated meeting; and an ordinance being
introduced at an adjourned meeting,
Held, that it should appear that it was the
adjourned meeting of a stated meeting.
State V. Jersey City,\ Dutch. 309.

177. The charter of the city of Xewark
requires certain ordinances to be published

for a certain time, and in a certain man-
ner, between their second and third read-
ings. Such an ordinance, having been
read a second time, and ordered to a third
reading, was reconsidered and taken up,
and the vote of the last meeting ordering
it to a third reading reconsidered, and a
section of the ordinance inaterially amend-
ed. * It was then, at tlie same sitting, or-

dered to a third reading, and finally pa.ssed.

Held, that when the vote ordering it to a
third reading was reconsidered, and the
proposed ordinance put again uixjn its

second reading, it could not be lawfully
read again witliout the notice required
by the charter. State, Boyle v. Xewark, 1

Vr. 303.

178. Where the law requires a specified

application to be made and advertised be-

fore an ordinance can be passed, it must
appear on the face of the ordinance it-

self, or in the oflicial record of the pro-
ceedings, that such application was duly
made and advertised, otherwise the ordi-

nance will be set aside. State, Pope v.

Hudson, 3 Vr. 343.

179. A slight variance in the title in

nowise affecting the construction of the
ordinance as passed, will not render it

invalid. State v. Jersey City, 2 Dutch. 444,
448.

ISO. If the charter of a city require that
the resolutions and ordinances passed by
common council shall, before taking effect,

be presented to the naayor for his ap-
proval, and be approved by him, or, if

vetoed, have a second passage, notwith-
standing his objections, or that on his fail-

ure to return them within five daj's, they
shall become operative, a literal compli-
ance with the charter is essential to the
validity of the proceedings ; and the resolu-

tions and ordinances should be formally
presented to the mayor, or,- in case of
his disability, to the person performing
the duties of the office, by the proper
officer, at the time and in the manner
prescribed bv the charter. State w Newark,
1 Dutch. 399'.

181. The presence of the mayor during
the deliberations of common council, and
.an examination by him of the clerk's

minutes, by which he is informed of the
passage of certain resolutions, is not such
a presentation to him of the original reso-

lutions as the charter requires. Ibid.

182. Query. Whether the mayor's sig-

nature and ai^i^roval to the copies re-

corded in the minutes, is sufficient evi-

dence of the presentation of the original

resolutions, and a sufficient approval there-

of. Ibid.

183. Under the charter of Jersey City,

only such resolutions and ordinances of

the common council as are in their nature
final, need be presented to the mayor for

approval. State, Howeth v. Jersey City, 1

Vr. 93.
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184. When a final ordinance provides
for a different improvement from that

asked for in the petition presented to the

council, and specified in the public notice

given according to the charter, it will be
set aside and held void as against the

prosecutors. Ibid. '

185. It need not appear that a resolu-
tion, appointing commissioners in the

place of others resigned, was approved by
the mayor. State v. Jersey City, 1 Dutch.
309.

186. The charter requires the signature

of the mayor to all resolutions affecting

the interests of the city. Held, that a reso-

lution of the common council referring a

petition for a sewer to the committee on
sewae;e, does not require his signature.

State\. Jersey City, 1 Vr. 148.

187. Resolutions, not presented to the

mayor for signature within the time pre-

scribed by the charter, may be rendered
valid by an act authorizing them to be

afterward presented. State v. Xeirark. 3

Dutch. 185, 196.

188. A statute providing that an ordi-

nance passed by a municipal corporation
shall be published for the space of twentj'

days in, at least, one newspaper before it

shall go into eftect, is satisfied by one in-

sertion, and need not be published in

successive numbers of the paper; the

ordinance goes into effect in twenty days
after its publication in the first number.
Hohoken v. Gear, 3 Dutch. 265.

189. Under the charter of Atlantic City,

the burden of proof is upon the ob-

jector, to prove that the ordinance was not
set up in five public places in said city.

State, Felix v. Atlantic City, 5 Vr. 99, 106.

190. An ordinance passed by a munici-
pal corporation, which it has no power to

pass, as levying a tax for a purpose not
authorized by its charter, is an act of usur-
pation, and all proceedings under it are
void; but where the corporation has the
power to pass an ordinance for a certain

purpose, but exercises that power in an
unauthorized manner, the ordinance is

valid and binding until set aside by legal

proceedings brought for that piu-pose, and
its validity cannot be brought in question
collaterally as a matter of defence to an
action under it. Camden v. Mul/ord, 2
Dutch. 49. But see Carron v. Martin, 2

Dutch. 594: State, Baxter v. Jersey City, 7

Vr. 188, 192, Dejme, J.

191. Where an ordinance is annulled for

want of jurisdiction by competent notice

to the persons affected, the error is funda-
mental, and cannot be remedied by sub-
sequent legislation. State, Boice v. Plain-

field, 9 Vr. 95.

See Certiokaei, I 255, CoxsTituxioN, |

136, Dedicatiox, |? 21, 23, Emixext Do-
MAix, I SO, Estoppel, \ 109. Infra, U 236,

238.

IV. Improvemexts and Assessments.

(a) Petitions.

192. Where part of a street, proposed to

be laid out, had been opened and built

upon for several years, but not laid out
or dedicated to public use by the owners of
the land, and it is proposed to lay out the
whole street legally, so that the town may
obtain the control thereof, it is necessary
that the petition for that purpose should
be signed by a majority of all the land-
owners, including those who had before
opened and built upon a part of it. State,

Woodruff V. Orange, 3 Vr. 49, 55; State,

Salter v. Bayonne, Feb. 1877.

193. It is not necessar\- to obtain the
consent of the owners of a majority of the
lots in order to grade and pave a street

in Jersey City, unless the street, or a por-
tion of it, is without the limits of the im-
proved part of the citv. Srate v. Jersey City,

4 Dutch. 500.

194. The petition must state that the
petitioners are property owners, not
property holders. State, Pope v. Union, 3
Vr. 343, 345.

195. A preliminary petition to have the
flags and curbs in a street re-set when
necessary, and new flags and curbs where
required, is too uncertain to be notice to

parties interested. State. Cronin v. Jersey

City, 9 Vr. 410.

196. Several petitions were presented to

the common council of Hudson City for

the regulation and grading of different sec-

tions of P. avenue, and ordinances were
passed in compliance with said petitions;

before the work was commenced, without
any new petition for that purpose, and
without any new notice or advertisement,
the common council passed a general or-

dinance " to provide for the regulation of

the whole avenue," between the limits

which were fixed in the proceeding upon
the several petitions, and thereby repealed
the ordinances that had been passed con-
cerning the regulating and grading of the
different parts thereof. Held, that the gen-
eral ordinance, was invalid. State v. Hud-
son City, 5 Dutch. 475, reversing, Id. 104.

See Certiorari, | 185.

197. That the preamble of an ordinance
states that there was a petition, and an
entry in the minutes shows that it was
presented, is sufficient proof thereof, where
it has been lost. State, Felix v. Atlantic

City, 5 Vr. 99, 105,

198. Filling up a street does not, under
the charter of Jersey City, require either

a petition or the consent of the adjacent

propertv owners. State, Evans v. Jersey

City, 6 Vr. 381, 385. Supra, I 164.

199. Paving or altering a street when
built upon, requires such consent. Ibid.

200. It is suflicient if it appear by the

report of the committee of common
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council, that a majority of the hind own-
ers made the application. State, Hand v.

Elizabeth, 2 Vr. 547, 550.

201. Whore a general plan for a system
of sewers has heen adopted by eoimnis-
sioners, a petition which states the tenm)ii,

its connections, the mode of Hnishing and
the lateral sewers, is sufficient. State v.

Jersey Oit;/, 1 Vr. 148, 149.

202. The phrase ''more than one-half of
the owners of tlie frontage," does not mean
the owners of more than one-half of the
frontage, but one-half of the owners in

number. State, Ac/ens v. Xeivark, G Vr. IGS,

173, case reversed, 8 Vr. 415.

203. Several persons having a joint or
common interest in the same lot, consti-

tute but one owner. Ibid. 174, 175.

204. A petition by the owners of prop-
erty on B. street, between C. and M. streets,

to have said street re-paved, etc., does not
include the whole of B. street, but only
that part between C. and M. streets. Ibid.

205. Where the petition sought to raise

a certain part of a street to the grade
established at the intersections, and to

curb, gutter and lay crosswalks, and to re-

set the curb, flagging and crosswalks where
necessary, and to lay new flag walks where
not laid, an ordinance exceeding the peti-

tion by including the paving of the street,

is void for the variance. State, Wakeinan
V. Jersey City, 6 Vr. 455, 456.

206. Query. Whether the acceptance of
compensation by the land owners, is equiv-
alent to a petition in writing. Carron v.

Martin, 2 Dutch. 594, 596.

See Certior.\ri, | 185, Eminent Domain,
III(o). Estoppel. | 126.

(b) Notice.

. 207. The owners of land to be assessed
for city improvements are entitled to a
reasonable notice of the passing of an
ordinance, or of the meeting of commis-
sioners for assessing the expenses of the
improvements, and a right to be heard,
even where the act authorizing the im-
provement is silent as to such notice. It

is required upon settled principles of law.
State v. Jersey City, 4 Zab. 662. 666 ; Free-
holders of Hudson V. State, 4 Zab. 718 ; Van-
tilburgh v. Shann, 4 Zab. 740 ; State v. New-
ark, 1 Dutch. 399 ; State, Associates v. Jersey
City, 5 Vr. 81, 39 ;

State v. Perth Araboy, 5
Dutch. 259 ; State, Copeland v. Passaic, 7
Vr. 38_2, 387 ; State, Boice v. Plainfield, 9
Vr. 95 ; State, Vamdta v. Morristoivn, 5
Vr. 445 ; State, Kohler v. Guttenberq, 9 Vr.
419 ; State, Gunther v. Bayonne, Feb. 1877

;

Brewster v. Newark, 3 Stock. 114; State,

Cook V. Chambersburg, Feb. 1877.
208. The defendant purchased the inter-

est of the city of Elizabeth in a certain
alley and other lands, which interest had

been purclnised by the city at a sale under
the charter for the non-payment of assess-

ments for nnniicipal iminovements. He
then commenced the erection of a build-
ing on and across the alley. The alley

had been an open private way for forty

years, and was the only means of access
to the rear of the complainants' lots, ex-
cept through their dwellings. Neither of
the assessments was made upon, nor was
any notice given to, anyone as the owner
of the proj)erty, as required by the char-
ter. Upon bill tiled to restrain the erec-
tion of the building on the alley, the de-
fendant being a bona fide purchaser for

valuable consideration, it was decreed that
upon the complainants paying to him the
amounts paid by him for the tax titles,

with lawful interest from the time of pur-
chase, the injimction would be made per-
petual. Kean v. Asch, 12 C. E. Gr. 57.

209. W'here the charter provides for

constructive notice of improvements by
publication, personal notice is not re-

quired. State, Boice v. Plainfield, 9 Vr. 95.

See Matter of Lower Chatham. 6 Vr. 497,
508 ; Matter of Pa.^saic, 6 Vr. 511 ; State v.

Jersey City, 4 Zab. 662, 666.

210. Query. Where the city requires an
individual to grade, pave, &c., and upon
his non-compliance, the act authorizes the
city to do the work, and gives the city a
lien upon the property for remimeration,
whether, when the individual is a resident,

notice in a public newspaper is suffi-

cient. Brewster v. Newark, 3 Stock. 114.

211. Such notice published by commis-
sioners after filing their report. Held, in-

sufficient. State, Peters v. Newark, 2 Vr.

360, 363.

212. The charter requires that notice
shall be served upon each owner of land
upon or before which the improvement is

to be made, or a copy left at his place of
abode, if resident within the city, ten days
before the time of hearing ; and if not
resident, by notice directed to his address,
and put in the post-office at least ten days
before the appointed time ; and if the
owner's residence is not known, then the
advertisement to be deemed suflicient.

The public notice in the papers having
been shown, it is sufficient that the other
notices required were given by the street
commissioner ; he was the agent of the
council, and acted in the matter under
their direction and authority. State, Hand
v. Elizabeth, 2 Vr. 547.

213. Where the charter directs the com-
mon council to appoint a time when per-

sons interested in an application for open-
ing or altering any street may be heard, it

is not sufficient for council to devolve that

duty on the clex*k. State v. Jersey City, 1

Dutch. a09. See State, Van Home v.

Bayonne, Feb. 1877.
214. If an ordinance require the giving

of notice of the time and place of meeting
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to receive and consider objections to open-
ing a. street, but does not expressly require
the notice to be t;ivcn by common covuicil,

a notice given by the clerk is a suihciont
compHance with the ordinance, if adopted
and acted ujjon by common council. State

V. Jevise}! City, 4 Dutch. 500.

215. If the notice limit objections to

those made in writing, neitlier a person
who appears and makes objections in writ-

ing nor those who do not appear can after-

wards object to the form of the notice.

Ibid.

216. If the charter directs that persons
interested shall be heard before council, it

is an excess of authority in the council to

limit such right to objections made in

writing. State v. Jersey City. 1 Dutch.
309. See State v. Jersey City, 2 Dutch. 444,

447.

217. But if such notice be given, the ob-

jections are not so limited, nor is the
assessment void. State v. Jersey City,l Vr.

148, 150.

218. When the subsequent act remedies
all defective assessments, where they were
properly made in proportion to the bene-
fits received, if it appears that the party
assessed neither had notice, nor was pres-

ent, nor had an opportunity of being heard
before the commissioners, it will not be as-

sumed, in the absence of proof, that such
person was properly assessed in proportion
to the benefits received, although the com-
missioners so report. Ibid.

219. A notice of the intention of council

to open a street, under an amendment of

the charter of the city of Elizabeth, [P. L.

1863, p. 145,) must be of such reasonable
certainty as to inform owners of prop-
erty whether they are to be affected by
laying out the street. State, Clark v.

Elizabeth, 3 Vr. 357.

220. A notice containing a description of

the street to be opened, in which there is

no certainty except as to the place of
beginning, is not in compliance with the

requirements of the charter. Ibid.

221. Where in the notice words may be
used, which, according to their strict lit-

eral meaning, render the description some-
what confused, yet if on giving them their

ordinary signification, and referring to

the context, tliere does not seem to be
any want of particularity as to the com-
mencement, termination or route of the
proposed street, it is sufficient. State,

Woodruff v. Orange, 3 Vr. 49.

222. When a notice is required and its

contents arc not prescribed, it should, in

itself, be sufficiently descriptive fairly

to inform those interested, of the real im-
]jrovement intended. <S7a/e, Coar v. Jersey

City, 6 Vr. 404.

223. Notice to re-pave a street is not
sufficient where an assessment is made for

paving; the one being an original work,
and the otheF repairing, the variance is

material, and is fiital to the proceedings.
St(de V. Jersey City, 3 Dutch. 536. See
State, Af/ens v. Newark, 6 Vr. 168, 171.

224. Where the notice was to have B.
street improved, and the ordinance was to
improve B. street " at its legal width of
eighty feet," there is no variance; the
addition is surplusage. Jersey City v. State,

Hoiveth, 1 Vr. 521, 528. Supra, | 108.

225. The notice requii-ed by the charter
of Perth Amboy, should state the time
and place where parties interested may
be heard. State v. Perth Amboy, 5 Dutch.
259; State, Wilkinson y. Trenton', 6 Vr. 485,
487.

226. "Waiver. A person assessed for a-

part of the expenses of filling up a street,

by subsequently objecting to the assess-

ment, waived any objection to the ordi-
nance in consequence of an irregularity

in the mode of giving notice of the time
and place when objections might be made,
and also his right to appear before the
board of assessors. State v. Jersey City, 2
Dutch. 444.

227. So, where a notice to appear "Fri-

day the 6th July next," was without date,

an appearance at that time and objections

on other grounds, is a waiver of defects

in the notice. State, Hand v. Elizabeth, 2

Vr. 547.

228. So, where the circumstances show
that the prosecutors were aware of the
progress of the work, and waited until

after it was done and paid for by the city.

State, Hampson v. Paterson, 7 Vr. 159.

229. Where it was questionable whether
the prosecutor was a non-resident, and it

was shown that he had actual notice and
promised to curb, &c. Held, sufficient.

State, Feli.v v. Atlantic City, 5 Vr. 99, 107.

230. The city officers are not bound to

watch the transfers of the premises after

the due publication of an ordinance, and
to notify every subsequent owner. Ibid.

231. If a meeting be held to hear objec-

tions to the assessments, and at such meet-
ing a party interested appear and remon-
strate against the whole pi'oceedings, and
complain that the improvement was un-
called ibr, and that property holders were
not consulted, it is no waiver of the notice

required bv the charter. State v. Perth

Amboy, 5 Dutch. 259.

See Eminent Domain, III(c).

(c) Commissioners.

(1) Appointment.

232. Where a charter provides that the

expense of improvements when completed,

shall be ascertained and assessed by three

impartial commissioners to be appointed

by the common council, the council have
no right to establish a board of commission-
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era of assessments to act in all cases. State

V. Hudson Cit;/, 5 Dutcli. 104.

233. Generally, an appointment of com-
missioners must be made in every case

;

there is no "street assessor," recoj^nized

in the charter. State, Hoxaey v. Paterson, 8
Vr. 409, 411 ; State, Graham v. Paterson, 8

Vr. 380; State, Kerrirjan v. West Hoboken,
8 Vr. 77.

234. Commissioners of assessment are
permanent oHicers in Iloboken, and ileed

not be shown to possess a freehold quali-

tication. State, Hoboken Land Co. wHotw-
ken, 7 Vr. 291.

235. Where an act authorized commis-
sioners to may) out such streets in Bayonnc
as they saw tit, and that afterwards such
streets might l)e opened whenever ten free-

holders should apply, &c. Held, that an
appointment of commissioners to open a
street beyond a point laid down on such
map, was illegal. State v. Clerk of Hudson,
4 Vr. 179.

236. Under the charter of Bergen, com-
missioners can only be appointed by ordin-
ance. State, Ackerman v. Bergen, 4 Vr. 39;
State, Gleason v. Bergen, 4 Vr. 72.

237. Where a charter provided that the
mayor and aldermen should choose the
sites for ])ublic markets, a resolution ap-
pointing three commissioners to purchase
a site and build a market thereon, is void.

State, Danforth v. Paterson, 5 Vr. 163.

238. It seems, that the common council
of Trenton may, by resolution, request
the mavor to appoint commissioners. State,

Wilkinson v. Trenton, 7 Vr. 499, 503.

239. The order is sufficient if it recites

the petition and resolution, and directs the
commissioners to make a just and true
estimate and report thereof, as prescribed
by law. S. C, 6 Vr. 485, 486.

240. Under the charter of Trenton, the
authority of tlie mayor to appoint com-
missioners where the common council
cannot agree with tlie land owner, is un-
questioned. Ibid.

See Eminent Domain, || 77, 80-83a, 147,

Evidence, | 138.

(2) Qualifications.

241. It must appear affirmatively that

a commissioner appointed to assess in a
particular case had the requisite qualifica-

tions. The distinction is between commis-
sioners appointed to serve as officers of

the corporation, and those appointed for a
single case. In the former case, the quali-

fication need not appear; in the latter it

must. State, Harris v. Jersey City, 9 Vr.
85 ; State, Hoboken Land Co. v. Hoboken, 7

Vr. 291, 292.

242. And it must appear on the record
or proceedings. State v. Jersey City, 1

Dutch. 309; State v. Jersey City, 4 Dutcli.

500 ; State, Bramhall v. Bayonne, 6 Vr. 476
;

State, Pope v. Union, 3 Vr. 343 ; State, Speer
V. Passaic, 9 Vr. 168 ; State, llyerson v. Pas-
saic, 9 Vr. 171 ; St(de, Woodruff' v. Orange,
3 Vr. 49, 55 ; State v. Newark, l Dutch. 399,
413 ; State, Hampson v. Paterson, 7 \'r. 159,
163 ; State, Spear v. Perth A ndmy, 9 Vr. 425,
429.

243. In the appointment of commission-
ers to open the street, the provisions of the
charter which require them to be freeliold-

ers of the city, residing, as near as may be,

in different wards, must be complied
with. A plain dei)arture from them will

vitiate .the pn^ceedings, although the per-
sons appointed were not disqualilied by
being owners of the lands to be taken, or
in any way interested in them. State, Clark
V. Elizabeth, 3 Vr. 357.

244. The rule applies not only to those
originally appointed, but to those substi-
tuted, or afterwards appointed to fill

vacancies. State v. Newark, 1 Dutch. 399.
245. The action of commissioners in

making assessments of damages and bene-
fits for improvements is judicial, and a
commissioner interested in the assess-

ment, otlierwise than as a general tax-
payer, is disqualified from acting, on the
fundamental principle that no man can
be a judge in liis own cause. State, Winans
V. Cranford, 7 Vr. 394 ; State, Kingsland v.

Union, 8 Vr. 268. See Judges, U 10, 11.

246. The effect of liis interest is not con-
fined to the commissioner interested, for

the action of the whole body of com-
missioners is voidable, if tlie party inter-

ested took part in it, even if without
his vote tliere was a majoi-ity of the com-
missioners left competent to act. Ibid.

247. The fact that all power being lodged
in the commissioners to lay out roads in

the township, and that none could be haid

if it liappened that a majority of them
were interested, unless they were permit-
ted to act, will not create such a legal
necessity as to liave interested commis-
sioners sit in judgment on their own cases.

Ibid.

248. Disqualifications by reason of in-

terests that are common to all taxpayers
may be removed by the legislature ; but
where the interest is peculiar and direct,

the legislature has not the power to au-
thorize an interested commissioner to

decide his own cause, or by a retrospective
act, to give effect to any action of the
commissioners in which he took part.

Ibid.

(3) Duties.

249. Commissioners of assessment must
be sworn, when the statute under which
they are appointed requires it, and their

proceedings must show conformity to law,

or they will be set aside. State, Spear v.

Perth Amboy, 9 Vr. 425 ; State, Hoxsey v.

Paterson, 8 Vr. 409.
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250. A substantial compliance witli

the form prescrilx'd 1)V tlio statute, is suf-

ficient. State V. Gardner, 5 Vr. 327, 330.

See Affidavits, U 21, 23, 24.

251. Commissioners appointed to ascer-

tain and assess the expenses of an im-

provement, must, in person, examine the

work and property assessed, and exercise

their own judgment. It is not sufficient

that they sign an estimate and report

made out hv a third i)erson. State v. Jersey

City, 4 Zah."6<)2 ;
State v. Hud^^on, 5 Dutcli.

104, 111 ; State v. Jersey City, 2 Dutch. 444,

450. See Eminent Domain, § 180.

252. In making an assessment accord-

ing to benefits received, the commission-
ers should exercise their judgment as to

the amount of benefit to each h:)t. State v.

Hudmn City, 5 Dutch. 115 ; State v. City of

Hiuhoii, 5 butch. 104.

253. An assessment, set aside, because
the commissioners adopted a principle of

apportionment dirterent from that pre-

scribed by the act. State, Speer v. Passaic,

9 Vr. 168.

254. The commissioners having reported

that they had made a just and equitable

assessment, &c., among the property own-
ers, &c., according to the advantages or

benefits, &c. ; but it being manifest from
the schedule accompanying the report as

well as from the testimony, that there was
in fact no exercise of judgment by the

commissioners, their assessment upon
each owner being governed solely by the

extent of his frontage. Held, that an as-

sessment so made cannot be sustained.

State, Hampson v. Paterson, 7 Vr. 159.

See Eminent Domain, Ill(rf), § 180.

(4) Report.

255. Commissioners appointed under the

charter of the city of Hudson to make as-

sessments for regulating and improving
streets, &c., should ascertain the whole
amount of lands benefited, and should
report to the common council the amount
that each lot assessed is benefited by the

improvement. State v. Hudson, 3 Dutch.
214.

256. A report showing only the whole
cost, and the items making up that

amount, and then assessing it on the

several lots, in proportion to their frontage

on the street, is not sufficient. Tl)id. But
see State, Padney v. Passaic, 8 Vr. 65, 68,

and cases cited.

257. Where commissioners, appointed
for that purpose, are required to assess

upon property the cost of constructing a
sewer, "in proportion, as nearly as may
be, to the advantage each owner shall be
deemed to acquire," the report of the
commissioners should show that the as-

sessment is made in such proportion. A
report stating that an assessment was

made upon the owners benefited, but not
in what proportion, will not sustain the
assessment. State v. Newark, 1 Dutch. 399.

258. A certificate that the commission-
ers assessed the cost of an improvement
equitably upon the property fronting on
the street, is fiitally defective. State, Van
Houten v. Paterson. 8 Vr. 412 ; State, lAttle

V. Newark, 7 Vr. 170, 172.

259. Where the report of the board of
conlmissioners for assessments of benefits

does not show that they ascertained the
expense incurred, and examined and de-
termined what real estate should be as-

sessed, and what proportion should be
assessed to each owner. Held, that the
assessment was defective in substance,
and that the sale of land to collect the
assessment, and the declaration of sale

made thereunder, were void. State, Evans
V. Jersey City, 6 Vr. 381.

260. The report must show that the
commissioners estimated the amount
likely to be received from the sale of
buildings taken on account of improve-
ments. State, Gunther v. Bayonne, Feb.

1877 ; State, Cadmus v. Bayonne, Feb. 1877.

261. A report of commissioners, written

on their map, giving only the names of
the property owners, the size and number
of lots, and the amount assessed to each,
without showing upon wliat principle the
asse.ssment is made, is irregular, and Avill

be set aside. State, Kerrigan v. West Hobo-
ken, 8 Vr. 77.

262. Commissioners appointed under the
52d section of the act to incorporate Jersey
City, must show, upon the face of their

report, schedule or map, that the expenses
for flagging, &c. streets in said city have
been assessed by them upon the lands
benefited in proportion to the benefit.

State V. Jersey City, 4 Dutch. 500; State,

Gunther v. Bayonne, Feb. 1877 ; State, Cad-
mus V. Bayonne. Feb. 1877 ; State, Salter v.

Bayonne, Feb. 1877.

263. In making the preliminary estimate
and assessment required by that charter to

widen a street, it should appear on the face

of the report and map of the commission-
ers, that the whole costs of the improve-
ment Avere estimated and assessed upon
the lands, in proportion to the benefit
received. State, Gleason v. Berr/en, 4 Vr.

72; State, Vreeland v. Bergen, 5 Vr. 438;
State, Hoboken Land Co. v. Hoboken, 7 Vr.
291.

264. Where the commissioners have
failed to report that they have limited the

burdens by the benefits, the court will ex-

amine the evidence, to determine whether
they have done so, and if it appears thej'

have not, the assessment will be set aside,

although the reasons filed take no excep-
tion to the form of the report. State, Koh-
ler V. Guttenberg, 9 Vr. 419.

_

265. A report by commissioners under
sec. 20 of tlie act of 1871, certifying that
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they had assessed, <fec., suhstHiitially in the
lan,<^n;i,<:;e of the act. Held, insuflicient,

of itself, to show that the assessment was
not in excess of the benefits. Slate, Bogart
V. Passaic, 9 Yr. 57.

266. The report of commissioners must
show on its face a compHance with all

legal rules, the observance of whicli is ne-
cessary to constitute a valid assessment.
Slale, N. B. Rubber Co. v. New Brunswick,
9 Vr. 190.

267. It must appear that they examined
the whole matter, and that they imposed
the burdens in proportion to the benefits

received. Slale, Hoboken Land Co. v. Hobo-
ken. 7 Vr. 291.

268. The commissioners to lay outstreets,

&c. in Elizabeth, by making no reference,
on their map or otherwise, to the part of
W. street between T. and 1). streets, did
not adjudge that it should be closed. If
such was their intention, it should have
been marked on the map, as other closed
streets were. Slate, C. R. R. Co. v. Eliza-
helh, 6 Vr. 359.

269. A schedule annexed to a report
and made a part thereof, does not supply
its defects. Slate v. Jersey City, 1 Dutch.
309, 314.

270. Nor, subsequent depositions. Stale

V. Jersey City, 2 Dutch. 444, 450.

270a. The report should state to whom
the lands belong and the interest and
estate of the several owners, as far as
practicable. State, Ryerson v. Passaic, 9
Vr. 171, 172.

I

271. A map elaborately drawn, showing
!

a profile of the avenue, tabular state-
,

ments of the landholders, the number of i

lots, the number of cubic yards of earth,

&c., removed, with other data, and there-
under a certificate of the city survej'or that
the quantities were correct, and on another
part of the map, " certified correct," signed !

by the commissioners, is not a report. State I

v! Citi/ of Hudson, 5 Dutch. 104, 110; Slate

v. Jersey City, 2 Dutch. 444, 449.

272. A return was adjudged defective
because it did not state that all the lands
benefited were assessed. Slate v. Bergen,
1 Vr. 307, 3 Vr. 490 ; State, Abrey v. Cannon, '

4 Vr. 218. 222. See Eminent Domain, 1 144.

273. A gross defect is not cured liy the
;

failure of the prosecutors to file objec-
tions thereto, according to the charter,

i

State, Van Houten v. Palerson, 8 Vr. 412.

274. Although it does not appear by any
of the proceedings of the common conn-
oil copied in the case, that the report of

;

the commissioners to assess the expenses
was filed in the office of the city clerk for i

the inspection of parties interested, yet it

appearing that the prosecutors, in their ,

written remonstrance to the council,
'

stated that the report was on file in the
office of the city clerk ; this was held suf-

ficent evidence of the fact. Stale, Hand v.

Elizabeth, 2 Vr. 547.
;

275. But this is unnecessary, unless re-
quired bv tlie charter. State, ^Wilkinson v.

Trenton, 6 Vr. 485, 488.

276. The water commi.-sioners of Jersey
City have power to correct all errors and
omissions in their a.sse.ssments ; nor is such
power exhausted by preparing and form-
ally approving an erroneous, defective or
invalitl assessment. Stale v. Jersey City, 5
Dutch. 441.

277. After a ])reliminary estimate, the
council, having heard objections, may re-
turn the estimate to the commissioners for
alteration and afterwards confirm their
final rei)ort on notice. State, Pudney v.

Passaic, 8 Vr. 65.

278. The Essex road board may refer
an assessment for benefits back to the
appraisers for amendment in a matter of
form. Stale, Ropes v. Essex Board, 8 Vr.
335.

279. Where the report of assessment
commissioners for street improvements
was taken from the file of the city council
and returned to the commissioners for
amendments, upon objections made by
property owners, council cannot recall
and confirm it against the protest of the
commissioners without amendment, and
without notice. Stale, Board v. Hoboken, 7
Vr. 378.

280. On application for a writ of man-
damus, directed to the said commission-
ers, to proceed to assess sixteen feet, omit-
ted by the commissioners. Held, that no
authority being given anywhere by the
charter to the board to amend their re-

port when once made and filed, the appli-
cation must be denied. Slate, Wilson v.

Longstreet, 9 Vr. 312.

281. The advertisement required to b6
published by the commissioners, that their
report had been deposited with the clerk,

&c., must set forth so much of that report
as will show what land was assessed and
who are the owners. Slate, Peters v. New-
ark, 2 Vr. 360; Slale, Kellogg v. Elizabeth, 8
Vr. 353.

282. If the charter require the report to
be confirmed by the council and notice
thereof to be given to the landowners, both
the notice and an opportunity to be heard
must be shown. State, Kohler v. Gutteii-

berg, 9 Vr. 419, 424; Stale, Gimlher v.

Bayonne, Feb. 1877; Slale, Cadmus v. Ba-
yonne, Feb. 1877 ; State, Salter v. Bayonne,
Feb. 1877 ; Slate, Van Home v. Bayonne,
Feb. 1877.

See Certiorari, I 221, Eminent Domain,
U 8, 23, III(/), 145, Meadow^s, § 11.

(d) Assessments.

(1) Statutes.

283. A.ssessments for local improvements
are a legitimate exercise of the taxing
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power. State, Agens v. Newark, 6 Vr. 168,

case reversed, 8 Vr. 415; State v. Newark,

3 Dutch. 185, 193, Elmer, J. ; State, Sigler v.

Fuller, 5 Vr. 227.

284. The assessments may be limited to

the lands fronting on the street to be im-
proved, in proportion to the benefits con-

ferred. State, Graham v. Paterson, 8 Vr.

380, 382.

285. This class of assessments is 'dis-

tinguishable from the general idea of a

tax, but owes its origin to the same
source or power, and this power to tax

should exist in the discretion of the

legislature, without the interference of

the courts, unless some radical princi-

ple is violated, or the guarantees of

the constitution disturbed under color

of its exercise. State, Sigler v. Fuller, 5

Vr. 227.

286. The legislature may provide that

assessments for streets already laid out by
the common council, shall be as valid as

if they had been laid out by commission-
ers, as provided in the charter. Newark
a,ds. Batten, 3 Vr. 453.

287. A law is valid wliich authorizes an
assessment for a sidewalk, divided as fol-

lows : three-sixths out of a general tax,

two-sixths on the adjacent owners, and
one-sixth on the opposite owners. State,

Sigler v. Fuller, 5 Vr. 227.

288. The act itself must distribute the

burden, or prescribe the standard by which
such distribution must be made. State,

Gaines v. Hudson Co., 8 Vr. 12.

280. The statute need not, in case of a

public corporation, provide that compen-
sation must precede the taking. Loweree

v. Newark, 9 Vr. 151, 154, Depue, J.

290. It is not necessary for the law to

make provision for the assessment of any
deficiency which may be found to exist

between the amount of the cost and the

amount justly assessed. Passaic v. State,

Z>. L. ami W. R. R. Co., 8 Vr. 538, 540. But
see Tide Water Co. v. Coster, 3 C. E. Gr. 518,

526.

291. A provision in a statute that after

a pavement had been laid, &c., " the c\\,\

shall take charge of and keep the same in

repair, without further assessment," does
not amount to a contract exempting the

owners of lands on such street from any
future assessments for improvements.
State, Agens v. Newark, (j Vr. 168, 8 Vr.

415, 424'.

292. An act authorizing the making of

a public avenue and directing the com-
missioners to have a map thereof made,
will not be sustained as to the map, if

the plan for making the improvement
is illegal. State, Gaines v. Hudson Co., 8

Vr. 12.

See Constitution, §| 74, 108-120, 124-

135, 146, 166, 167, 173, 182, Eminent Do-
main.

(2) Validitij.

293. An a.sscssment was held to be good,
although the common council had not
previously designated the land intended
to be benefited. State, Peters v. Newark, 2

Vr. 360.

294. The assessment must show on
its face that the commissioners strictly
pursued the autliority vested in them by
the statute. State v. Jersey City, 2 Dutch.
444; State, Wilkinson v. Trenton, 7 Vr. 499,
501. See Eminent Domain, | 1.

295. It is essential to the validity of

an assessment, that it affirmatively and
unequivocally appear that the assessment
does not exceed the benefits. State, D. L.

and W. R. R. Co. v. Passaic, 8 Vr. 137, 538;
M. and E. R. R. Co. v. Jersey City, 7 Vr. 50;
State, Wilkinson v. Trenton, 6 Vr. 485, 7 Vr.

499; State, Kingsland v. Union, 8 Vr. 268;
State V. Newark, 1 Dutch. 399, 427; State,

Van Home v. Bayonne, Feb. 1877. See
Eminent Domain, ? 61.

296. It should ap])ear on the face of
the proceedings, that in making their

allotment of the expenses, the assessors

took into consideration the damages sus-

tained hy the land owner, as well as the
benefits to be derived by him from the
improvement. This is expressly required
by the charter, and its omission is a fatal

defect. Bergen v. State. Van Home, 3 Vr.
490.

297. So, if it does not sufficiently ap-
pear that the assessors took into view
the w^hole of the real estate within the
corporate limits, as required by the

charter. Ibid.

298. Assessments for paving may be
made against the property peculiarly bene-
fited, but such assessments must be made
only to the extent of such peculiar

benefits. State, Agens v. Newark, 8 Vr. 415.

299. This rule does not apply to improve-
ments of the sidewalk, which is to be
regarded as subservient to the premises to.

which it is attached, and the expense of

improving wliich may be cliarged wholly
to the owner. Ibid.

300. Burdens in excess of the benefits,

cannot be imposed exclusively upon the

land owners subject to assessments. If

the lands within the circle of benefits are

not benefited as much as the improvement
costs, the excess must be borne by general
taxation. State, Hoboken Land Co. v.

Hoboken, 7 Vr. 291.

301. A surface-tax on a drainage district

for the purpose of defraying the expense
of running and maintaining engines which
are part of a sewage system, cannot be

sustained as an assessment, because it is

not measured by the benefit imparted to

the land to be assessed ; nor can it be
maintained under the taxing power, where
the drainage district is not co-extensive

with the political or municipal district of
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wliii'li it i.s a part. It must bo made to fall

upon the entire political district. State,

M'Closky V. Chamhcrlht, 8 Vr. 388.

302. It is competent for the lo<i;islature

to authorize the e.xpenses of grading a
street to be assessed upon the lands front-

ing thereon, in projjortion to the bene-
fits received. State, Graliam v. Paterson, 8

Vr. 380.

303. This expression will be interpreted

to mean that a sum, equal in amount to

the peculiar benefit derived therefrom
shall be assessed upon the frontage, in

proportion to the advantage resulting

to eacli land owner. 8o construed, it is

a legitimate exercise of the hiw-making
power. Iljul.

304. If the area, chosen by the legisla-

ture, is so small that the benefits which
flow from the authorized work are not
equal to its cost, the enactment will fur-

nish no lawful authority for making an
a.ssessnient in excess of the actual bene-
fits. Ibid.

305. Since the ca.se of State, Agens v.

Newark, 8 Vr. 415, an assessment for an
improvement of this character (grading)
cannot be sustained, when made according
to a statute fixing a standard other than
that of actual benefits, and when limited
only by political territorial divisions, if the
legislature choose to make any such limit-

ation. State, D. L. and W. R. R. Co. v.

Passaic, 8 Vr. 137, 538.

306. It is not lawful to assess the ex-

penses of filling in or grading a street,

by dividing such expenses among the own-
ers of lots along the street in proportion
to their frontage, without regard to the
amount of filling in or grading required in

front of each lot, or how much had pre-

viously been done bj' the owner at his own
expense. State v. J(irsey City, 4 Zab. 662

;

State V.Jersey Citi/,4: Dutch. 500; State x.

City of Hudson, 5 'Dutch. 104, 475 ; State v.

Bergen, 1 Vr. 307, 310, 3 Vr. 490; State,

Becker v. Gardner, 5 Vr. 327 ; State, Baxter
V. Jersey City, 7 Vr. 188, 193 ; Bogert v.

Elizabeth, 12 C. E. Gr. 568, 569.

307. The land owner, in common with
other property holders on the street, is

entitled to the benefit which he derives b}'

the making of the improvement, and the
benefit he receives in common witli others
cannot be deducted from his damages.
Lambertville v. Clevinger, 1 Vr. 53. See
Eminent Domain, l^ 107, 109.

308. Assessments for benefits estimated
by the lineal foot of frontage, are not
necessarily wrong. There is no rule that
condemns such method, without proof of
its injustice, either apparent on the papers
or shown satisfactorily by independent tes-

timony. State, Pudney v. Passaic, 8 Vr. 65
;

State, Hand v. Elizabeth, 2 Vr. 547, 551

;

State, Sigler v. Fuller, 5 Vr. 227, 234.

309. There is no valid objection against
assessing the cost of flagging sidewalks

52

on the principle of frontage; but the esti-
mate must not-include any part of the ex-
pense of tlie substantial grading (excava-
ting and filling) of that part of the street
ot'cupicd by the sidewalks. Incidental
grading, for the mere purpose of flagging,
may be included, but not the substantial
grading of any part of the street, although
included in the sidewalks. State, Van Tas-
sel v. Jersey City, 8 Vr. 128.

310. An assessment for a sew'er upon
designated lands, in jiroportion to area or
frontage, is not a lawful method of assess-
ment. State, N. B. R. Co. v. New Bruns-
wick, 9 Vr. 190; State v. Hudson City, 5
Dutch. 115; State v. Gardner, 5 Vr. 327,
331.

311. Assessments on lands fronting on a
street in juoportion to frontage, to pay the
cost of filling tlie part of tlie street occu-
pied by the sidewalk, are illegal. State,
Cronin v. Jersey City, 9 Vr. 410.

312. The mere fact that, in making the
assessment the commissioners have paid
considerable regard to frontage, will not
invalidate the assessment, if they have
been guided by the principle of apportion-
ing the expense according'to the benefits.
State, Kohler v. Guttenberg, 9 Vr. 419.

313. To set aside an assessment for in-
equality, it must be shown that commis-
sioners have adopted an erroneous princi-
ple. State, Wilkinson v. Trenton, 7 Vr. 499.

314. If, up to the point of imposing the
assessment for benefits, all the proceedings
have been strictly correct, a party cannot
complain that a larger assessment has
not been laid upon him. Ibid.

315. A provision in Jersey Citj* charter
of 1871, 1 48, that each lot shall be assessed
for the labor and materials necessary to
grade the street in front of it, and for its

share of the intersections, and be credit-
ed for the materials taken in front of it,

and proportionately from any neighbor-
ing intersection, disregard the well estab-
lished doctrine that the assessment shall
not exceed the benefits, and an assess-

ment made thereunder must be set aside.
State, Van Tassell v. Jersey City, 8 Vr. 128.

316. The special and peculiar benefit
which legalizes an assessment for local im-
provements must be a present benefit
immediately accruing from the construc-
tion of the work, the test of which is the
influence of the proposed improvement
on the present market value of the prop-
erty. Slate, N. J. R. R. Co. v. Elizabeth, 8
Vr" 330.

317. An assessment on a railroad com-
pany, for paving a street crossing their
railroad, was set aside on the ground that
such improvement of their lands was no
benefit to them as a railroad. Ibid.

318. An assessment against the prosecu-
tors for a sewer one third of a mile distant

from their premises, which is incapable
of draining their lands and in its present
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condition is of no benefit to them, and is

not part of a system of sewerage which,
when completed will reach the prosecu-
tors' lands, cannot be sustaineil. The
probability that the city, in the future,

n)ay project a sewer to form a connection
with the present sewer which shall benefit

the prosecutors' lands, is too remote to

have any appreciable influence on the
value of "their lands. Ibid.

319. Assessments for opening or paving
streets are neither "taxes, charges or

impositions" within the meaning of the

charter of the Society for the Establish-

ment of Useful Manufactures ; such im-
provements are not for the benefit of the
public, I)Ut for that of the property assessed

therefor. Paterson v. The Society, d'c, 4
Zab. 385.

320. Where a railroad company has an
exemption from taxation in its charter,

an assessment of its depot grounds for

local improvements, made upon the basis

of a probable increase of business in con-
sequence of the additional facilities of ac-

cess to such depot, is erroneous, because it

is a tax on the business of such company,
in violation of fts exemption. State, M. and
E. R. R. Co. V. Jersey City, 7 Vr. 56.

321. So, an assessment for widening a
street, thereby diminishing the danger of

accidents, allowing an increased rate of

speed, and thus indirectly adding to the
value of the railroad, is invalid against a
company possessing such exemption. State

V. Newark, 3 Dutch. 185, 191.

322. But an assessment made upon
houses and lots owned by such company,
in the same manner as upon the houses
and lots of individuals, is good, and not
within the exemption. Ibid.; State, N. J.

R. R. Co. V. Elizabeth, 8 Vr. 330.

323. A declaration in a charter that the
property " shall not be subject to taxes or

assessments," exempts such property from
assessments for benefits as well as from
ordinary taxes. State, Foster Home v. Neiu-

ark, 7 Vr. 478, reversing 6 Vr. 157. See
Legacy, U 266, 267.

324. Dedication does not exempt the
owner from paying his due proportion of
the costs and expenses of opening an
avenue. State, Moran v. Hudson, 5 Vr. 25,

531.

325. Where a charter makes lands, front-

ing on a street, subject to assessment for

improvements, iu proportion to the benefit

received, after the ordinance is passed and
the work commenced, a land owner can-
not withdraw a portion of his lands from
liability to assessment by conveying
away a narrow strip running along and
fronting on the street. State, Goblsch v.

North Bergen, 8 Vr. 402.

326. The expenses of opening and grad-
ing streets are required l)y the charter to

be assessed upon lands benefited by such
improvements, and the board of aldermen

cannot make a contract to purchase lands
for a certain sum, part of the consideration
of which is the grading by the vendor of
streets lying adjacent to such lands, and
thus cast the burthen of such improve-
ment upon the city treasury. State, Greg-
ory v. Jersey City, 5 Vr. 390.

327. The council has no right to assess
the expenses of improving a street, incui*-

red by individuals by authcjrity of the
council, which was not contracted for or
suijerintended by the council. State, Van
Horn V. Bergen, 1 Vr. 3(»7.

328. By tiie charter of the town of Ber-
gen, commissioners appointed to assess
the costs of grading a street are to assess

the costs and expenses upon the real
estate of said town upon jnunciples of
equity, and according to the damage or
benefit which the owners may derive
therefrom. A report that the commis-
sioners omitted to assess anything against
the owners of property lying off the lines

of the improvement because they believed
that to do so would be contrary to the
sj^irit of our laws, will be set aside, as
made on illegal principles. State v. Bergen,
5 Dutch. 266.

329. An act of the legislature authorizing
commissioners to assess a portion of the
costs of a sewer upon lands drained there-

by, to be apportioned in the manner
deemed by them just and equitable, will

not support any assessment made on such
lands. State, N. B. R. Co. v. New Bruns-
ivick, 9 Vr. 190.

330. An assessment made under section
fifty-one of the charter of Jersey City of
1871, after the repeal of said section, is

invalid, although the resolution to make
it was passed by the board of finance and
taxation before the repeal. State, Harris v.

Jersey City, 9 Vr. 85.

331. An assessment of the land, as if it

was all unimproved. Held, correct. State,

Peters v. Newark, 2 Vr. 360.

332. Where the act provided that a road
should be divided into sections, and that

in adjusting the cost each section should
be considered separately, no time being
named when the assessments should be
made, they niay be made upon each sec-

tion when the work thereon is finished,
without waiting until the work upon the
whole road is done. State v. Gardner, 5
Vr. 327, 330.

333. Where each lot or parcel is required

to be assessed separately, sixteen lots

lying together and belonging to one per-

son, may be assessed as one parcel. State

V. Jersey City, 4 Zab. 662.

334. If a new sewer coimects with an
old one, for which the property has been
already assessed, it does not prevent an
assessment of the same property for the

new one. State v. Jersey City, 5 Dutch. 441.

But see State, Fiacre v. Jersey City, 5 Vr.

277.
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335. A preliminary estimate of the
cost of 11 street improvement, made for the
purpose of (k'termii)in<; who is tlie lowest
bidder, will not prevent the a.ssessnient of
a liirj^or aetnal cost, where the discrepancy
is witliout IVand. Stale, Kohler v. Gutten-
berg, D Vr. 419.

?>'M\. In sncli assessment, the cost of
necessary surveying and improvement
certificates, collection expenses and inter-

est may be included. Ibid.

337. The fact that a penalty to be in-

curred by the contractor for delay, has
not been exacted from him, to reduce the
cost of the improvement, will not invalid-
ate the assessment, when it does not ap-
pear that such penalty could, or ought to
be enforced. Ibid.

338. The contractor under proposals
must be held to his bid—not allowed to

underbid others and afterwards receive
more. The excess will be an illegal

charge against the land owners. State,

Board v. Hoboken, 7 Vr. 378.

339. An assessment is not illegal, be-
cause, by the contract for paving the
street, the contractor was to be paid by
bonds of the city, payable in five years,
with interest at seven per cent. State,

Hand v. Elizabeth, 2 Vr. 547.

340. Assessments necessarily include
paving the intersections of the street
where it crosses otlier streets. Ibid. 551.

341. But they must be confined to the
line of the street on which the improve-
ment is being made. S. C, 7 Vr. 365.

342. Where bonds have been sold by a
city to raise money in anticipation of a
street improvement, and the proceeds, in
the meantime, have been used by the city

for other purposes, it is not lawful to in-

clude interest during that time, in the
estimate of the expense of the improve-
ment to be assessed on the land owners.
State, Raker v. Elizabeth, 8 Vr. 142. See
State. Miller v. Lore, 8 Vr. 261.

343. If, by legislative authority, bonds
have been sold at less than par, the dis-
count may be included in the estimate.
Ibid.

344. Any unnecessary or unauthorized
filling cannot be included. State, Hoboken
Land Co. v. Hoboken, 7 Vr. 291, 294.

345. Where an improvement, as applied
for, included both the opening and widen-
ing of a street, a land owner cannot claim
an assessment for the opening, and a sep-
arate one for the widening. State, Moran
V. Hudson, 5 Vr. 25, 30. See Eminent Do-
main, §§ 147-149.

346. Query. Whether common council
could order one assessment for several im-
provements of a similar nature, as open-
ing and widening a street, w'here it was
not so applied for. Ibid., Bedle, J.

347. An assessment for damages for land
taken to widen a road, includes all dam-
ages occasioned by reducing to the grade

of such road the land .so taken, and con-
secpicntly, the damages assessed for a sub-
setpient change of such grade can only
include such as arise i)y the alteration of
the road in its entire width from the old
established grade to tlie new grade. Van
Riper v. Es^ex Public Road Board, 9 Vr. 23.

See Constitution, ?? 119, 138, III(o)(5),
Eminent Domain. ^? 40, 41, 47, 50, II{b),

57, 112, Ill(e), 147, Husband and Wife, i

124.

(3) Setting aside.

348. It is not essential to the validity of
an act, that it should give an appeal from
the assessment. State, Brilton v. Blake, 6
Vr. 208.

349. A provision in a charter that any
erroneous assessments, &c., may be review-
ed by the supreme court on certiorari, is

only declaratory of the common law
power and duty of the court. State, Moran
v. Hudson City, 5 Vr. 25, 28.

350. Persons affected by an illegal ordi-
nance are not prejudiced _in their rights
by not attempting to have it set aside
until after an assessment is made there-
under. State V. Hudson, 5 Dutch. 475. See
Certiorari, | 86.

351. Where the commissioners have been
on the ground, examined the premises and
made their report of estimates according
to the principle prescribed in the charter,
the assessments for benefits in street im-
provements will not be set aside upon
conflicting evidence as to the justness, or
sufficiency of such assessments. It must
clearly appear that injustice has been done,
before an assessment will be set aside upon
the facts. State, Pudney v. Passaic, 8 Vr. 65.

352. When a main sewer is authorized
to be built, the commissioners have power
to construct the drains for the adjacent
streets at the same time without special
proceedings for that purpose ,' and even if

a lateral sewer is improperly construct-
ed with the main sewer in question, it

will not invalidate an assessment made
for the main sewer and its authorized
branches, unless it be conclusively shown
that the amount of the assessment upon
each land holder is thereby increased, and
his interests prejudiced. State v. Jersey
City, 5 Dutch. 441.

353. An assessment will not be set aside
merely because the money has been ex-
pended upon land not properly subjected
to public use. Jersex/ City v. State, Howeth,
1 Vr. 521.

354. An excess of six cents upon an
assessment of $24,948.81, will not avoid the
assessment. It was clearly an uninten-
tional error. State, Agens v. Newark, 6 Vr.
168, 8 Vr. 415, 426.

355. The assessment being clearly defect-
ive and illegal in this case, it is set aside.
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although the prosecutors have been guilty

of laches in suing out their writ, provision
having been made for a re-assessnient.

Statp, Graham v. Paterson, 8 Vr. 380.

356. On certiorari to set aside an assess-

ment for improving sidewalks, the court
will not inquire whether the assessment
was for a larger quantity of work than
had actually been done, or whether the
street had been graded according to con-
tract. State, Wilson v. Hudson, 3 Vr. 365

;

State, Moran v. Hudson City, 5 Vr. 25, 29.

[Rev. p. 99, I 9].

357. It is no ground for setting aside an
assessment that a part of it has been mis-
appropriated. Staie, Sigler v. Fuller, 5 Vr.
227.

358. When a legal and illegal assessment
for benefits are so blended that they can-
not be separated, the whole assessment
will beset aside; but application may be
made for a reassessment. State. Randolph
V. Plainfirld, 9 Vr. 93.

359. Wlien part of the work was done
by property owners, by consent of the
common council, an assessment, including
the expense of such work, will not be set

aside, except on the ground, that it was a
clear abuse of the public trust confided to

them. The council had a right to select

the property owners to do the work, and
there being no pretence that the land-

ownei's, in performing their agreement,
have not exercised a proper care and
economy, and no ground of suspicion of
any sinister practice, the action of council
cannot be held to be, in a legal sense, an
abuse of their authority so as to vitiate

the assessment. Bergen v. Van Home, 3

Vr. 490.

360. The prosecutor, by connecting his

lands assessed with a sewer, is not therebj'

estopped from questioning the legality of
the assessment. State, N. B. R. Co.\. New
Brunswick, 9 Vr. 190.

\

361. Where an improvement has been
completed and paid for, with the knowledge
of the prosecutors, and without objection, ,

the court will not entertain objections to
[

proceedings prior to the assessment. State,
'.

Ryerson v. Passaic, 9 Vr. 171.
!

362. Where it can fairly be done, a con- '[

struction will be adopted to sustain rather
'

than to defeat the proceedings. State,Wil-
|

kinson v. Trenton. 7 Vr. 499.
'

363. An allowance by the commissioners
to the contractors for extra work and
materials, not provided forin their contract,

is in the discretion of the commissioners,
and does not invalidate the assessment.
State V. Jersi-y City, 5 Dutch. 441. :

364. If the sewers built by the com-
missioners are faulty, and do not answer
the purpose for which they were intended,
it will not relieve the parties assessed from

;

their obligation to pav the assessment.
Ibid.

365. The misconstruction or malcon-

struction of a public work, arising from
the incapacity, mistake, or fraud of a
contractor, will not invalidate the assess-
ment, or relievo the parties asses.sed from
the obligation to pay it Ibid.

366. In the exercise of the legislative
or discretionary powers conferred upon
municipal corporations by their charters,
they are beyond the control of the courts

;

Vmt after such powers have been exercised,
and the authorities are about fulfilling a
contract for street improvements, by
paying for its performance with the money
of the lot owners, they are not acting in a
legislative cajiacity, but in the capacity of
agents, and are amenable to the courts.
Schunim v. Seymour, 9 C. E. Gr. 143.

367. Where a contract made by street

commissioners, under chartered authority,
requires that paving shall I)e done in
accordance with specifications, but the
work is not so done, and the departure from
the contract results in a large saving to the
contractor, the payment of the stipulated
price will be restrained, although the sub-
stituted work be equally as good as that
which the contract required. Ibid.

368. Under a charter investing commis-
sioners with powers over street improve-
ments, and expressly enacting that no
work or materials for the improvement of
streets shall be contracted for, unless
specifications, and proposals for doing such
specified work, or furnishing such specified

materials, have been fully advertised, a

property owner cannot be assessed for any
part of the cost of work and materials fur-

nished upon the order of individual com-
missioners, and without any bargain as to

price, or other particulars between the com-
missioners, in their lawful capacity, and
the contractor, and without advertisements
or competitive bids. Ibid.

369. Public policy recpiires such re-

strictive enactments to be rigidly enforced,
and the consequences resulting from the
void character of the contracts they pro-
hibit, must be the same in equity, as at law.

Ibid.

370. If official authorities are about to

accept and pay, under a contract, for what,
in substantial and important respects, is

not according to the contract, so that the
difference enures to the benefit of the
contractor, at the expense of the owners,
the authorities, in so doing, are guilty of
a breach of trust which amounts to a
fraud. The proper and only remedy in

such case, is in equity. Ibid.

371. The charter of the city of Newark
authorizes a just and equitable assessment
of the expen.ses of opening any street, to

be made upon the owners of all land and
real estate to be benefited thereby. An
assessment made against a party who
only owned a reversion in the lands to be
benefited, which had yet forty-seven years
to run, the owners of the fee not being as-
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sessed for any part of the expense, is

not only unjust, but in violation of the
charter. Xncdrk v. State, Edwards, 5 Vr.
523. See Ewrn v. ? .323.

372. If a purchaser takes titlo to lands,

knowing that there were assessments
against them while held by a former
owner, and in his deed assumes to pay
them, he may object to their legality in an
action between him ami the city and the
purchaser under the citv. State, Evans v.

Jersey City, 6 Vr. 381 ; State. X B. R. Co. v.

Neiv'Brumwick. 9 Vr. 190, 197.

373. If, in making an assessment, com-
missioners mistake the location, frontage
or depth of a lot, or any other element es-

sential to the proper assessment of dam-
ages, it cannot be shown on mandamus,
but only in a proceeding to vacate the
assessment. State, Wilson v. Lowjstreet, 9
Vr. 312.

374. Query. Whether an act of the leg-

islature limiting the time within which a
certiorari maj' be allowed to review an
assessment made under such act, will,

after the period so limited, prevent the
court from allowing a certiorari, to deter-

mine the constitutionality of such act,

or the portion of it under which the as-

sessment was made. State, Va7i Cleef v.

New Brunswick, ^\r.Z2Q; State, Wakeman
V. Jersey City, G Vr. -too, 456. See Certio-
rari, li 11(a) 1 1), 250.

375. The right of the legislature to make
a limitation in such case, doubted. Trap-
hagen v. West Hobokea, Feb. 1877.

376. A legislative act prohibiting a cer-

tiorari where an inferior tribunal has failed

to pursue and keep within the provisions
of a legislative grant, is unconstitutional
and void. Ibid.

377. A reasonable time may be limited
within which the writ in such case shall

be sued out. Ibid.

378. The time limited in this case, thir-
ty days, regarded as not unreasonable.
Ibid.

379. Query. Whether it is within the
range of judicial inquiry to determine
what is reasonable time in such case.

Ibid.

380. Delay in the land owner in allow-

ing the time for bringing a certiorari to

pass, is no bar to the exhibition of a bill to

set aside a conveyance to the city under a

void a.sse.ssment and sale. Bogert v. Eliza-

beth, 12 C. E. Gr. 568, reversing 10 C. E.
Gr. 426.

381. Ex parte affidavits on Avhich the writ

was granted, cannot be used on the hear-
ing ; to make them competent they must,
under Rule 65, be taken on four days'
notice. State v. Gardner, 5 Vr. 327, 329.

382. The burden of proof is on the
prosecutor to show that the assessment is

unequal or unfair, notwithstanding there
may be an apparent inequality in the as-

sessment of lots lying contiguous to each

' other. SlcUe, Wilkinson v. Trenton, 7 Vr.
499. 505.

383. The w(;ll understood practice of the
court is not to .set aside assessments in
gross, but only those made against the

I

prosecutors. State v. Bergen, 1 Vr. 307,
!
309.

384. Aliter, if the charter provides for a
re-assessment in case the assessment is

I
set asitle. Bergen v. State, Va7i Home, 3

' Vr. 490; State, Vreeland v. Bergen, 5 Vr.
:
438, 529.

385. Under certain circumstances, espe-

I

cially when there has been laches on the
part of the prosecutor in suing out his

: writ, the court may refuse to set aside the
! whole assessment against him, and order
the amount so assessed to be reduced;

I

the amount of such reduction, if not
agreed on, to be ascertained by a commis-

i

sioner and approved and confirmed by the
i court. State, Wakeman v. Jersey City, 6
1 Vr. 455.

!
386. After an assessment of S800 had

been paid by the prosecutor, it was reduced
on certiorari to $300. Held, that an action
would lie against the city to recover the

' difference. Jersey City ads. Riker, 9 Vr.

;

225.

See Certiorari, §? 22, 24, 25, 1(6), 86,
' 87. 89, 93, 95, 97, 98, 101-104, 106, 107, 121,
' 123, 147, 181, 185, 209, 218, 239, 250, 268,

274, 282, Courts, ?§ 70, 71, Eminent Do-
MAIN, II 40, 159, 213, Ul{g),lU[h), Equity,

' 'U 66, 89, 91. Il(n), 1101«, Estoppel, U 71-

! 72a. Former Recovery, I 4, Ixjuxctioss,

I? 9, 10, 344.

(4) Recovery and enforcement.

387. The thirty-fourth section of the
charter of the city of Xewark declares,

\

that upon default of payment of the assess-
' ment, it shall be lawful to levy the same
,

b}' distress and sale of the goods of the

i

owner or occupant of the lot assessed.
' The 35th section provides, that if default

be made in the payment of the assessment,
it shall be lawful to cause the real estate

assessed to be sold at auction for a term of

I
years to satisfy the assessment. Held, that
it was not necessary that the goods and
chattels of the owner, or the occupant of

the lot, should be exhausted before pro-

ceeding against the land. Martin v. Carron,

2 Dutch. 228, case reversed. Id. 594.

388. To support such sale, it must appear
that the proceedings of the proper atithor-

ities, were authorized by law. Ibid.

389. In assumpsit agA\n<:t a land owner to

recover the cost of paving, he pleaded that

the work was done without his consent and
against his will, and that the ordinance
for paving the street was passed by the

council without the i^etition of a majority
in value of the land owners. On demurrer,
these pleas were stricken out, because the
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ordinance could not be attacked coUat-
]

erally. Camden v. Mulford, 2 Dutch. 49.

390. Tliat the proceedings upon wiiich

such sales are founded can only be attacked

directly by certiorari, under P. L. 1809, p.
|

1238. See State, Eoaiis v. Jersey City, G Vr.

381 ; State, Baxter v. Jersey City, 7 Vr. 188,

190 ; State, Graham v. Paterson, 8 Vr. 380.

391. A legal assessment is the founda-

tion of the authority to sell. An assess-
j

ment which is illegal will not be aided by
the ratification of the common council.

Ibid.

392. If the law authorizing a sale of land

to pay for an improvement of the streets

of a city, requires the officers of the city

to advertise a notice of the ex]3iration of

the time within which the owner may re-

deem, the neglect to do so will render the

purchaser's title invalid, and entitle him to

recover back the purchase money in an
action of assumpsit. Phillips v. Hudson
City, 2 Vr. 143.

393. When a tax has been legally assess-

ed by a corporation clothed with compe-
tent powers, the proportion which each
individual is bound to pay, becomes a

debt which may be recovered in an action

at the suit of the corporation ; but unless

they are expressly authorized by the

charter, summary proceedings by distress

and warrant of sale to collect this tax,

although directed by a by-law, are void

;

and such by-law is no justification in an
action of trespass brought against the officer

executing the j^rocess, at the suit of a

person whose goods have been seized.

Bergen v. Clarkson, 1 Hal. 352.

394. In an action by a land owner upon
a city warrant given to him for damages
sustained by opening a street, the city may
set off the amount of benefits received by
him. Loweree v. Newark, 9 Vr. 151.

395. It seems, the city could do so, if

the land owner conveyed such land to a
third person, after receiving such warrant
and before the confirmation of the assess-

ment for benefits by the common council.

Ibid. 156.

396. Such action is within the supple-

ment of 1873, p. 314, which took effect be-

fore the award of damages was ratified.

Ibid.

397. Where separate actions would lie

for damages assessed against a land owner
and also for benefits, the legislature, by a
subsequent statute, may provide that

both may be enforced in one action, by
setting off the one against the other.

Bakhvin v. Newark, 9 Vr. 158.

398. An improvement certificate, paya-
ble to the contractor or holder, is assign-
able, subject to the equities between the
original parties. Knapp v. Hohoken, 9 Vr.

871.
399. An alteration of the grade of a

street after a neglect of the land owner to

gutter and pave, will invalidate an assess-

ment for the costs of such work done by
the city, unless there is a subsequent ordi-

nance and notice of such alteration.

Brewster v. Newark, 3 Stock. 114. See State

v. New Brunswick, 1 Vr. 395, 3 Vr. 548.

400. After a certiorari was brought by
some of the landowners assessed for build-
ing a sewer, and the assessments were set

aside as to the prosecutors, the common
council, without notice, vacated all their

proceedings, and appointed other commis-
sioners, whose assessment they ratified.

On the last assessment the complainants
were assessed a larger amount than under
the first. Equity refused to restrain its

collection on mere allegations of a tender
to the city of the amount of the first as-

sessment, and that it had never been
legall}' set aside as to them, without stat-

ing the difference in the assessments as to

amount, or why their part of the last as-

sessment was more than they ought to

pay. Jones v. Newark, 3 Stock. 452.

See Assumpsit, § 42, Certiorari, § 266,

Eminent Domain, II 11, 107, 151, 193, In-

junction, § 9.

(5) Confirmation and re-assessment.

401. Enactments which dispense with
the use of formalities not essential to

the jurisdiction of courts, and which vali-

date proceedings had by municipal cor-

porations under their charters, notwith-
standing irregularities appai'ent in them,
have frequently received judicial sanction.

Such enactments, even if made pending
judicial proceedings, are not unconsti-

tutional. Berqen v. State, Van Home, 3 Vr.

490; State, Walter v. Union, 4 Vr. 350: State,

Trustees v. Readington, 7 Vr. 66, 69 ; State

V. Neivark, 3 Dutch. 185; State, Kohler v.

Guttenberg, 9 Vr. 419. See Peacock v. Ham-
mitt, 3 Gr. 165, 168, Bounty, H H, 13, Cer-
tiorari, § 93.

402. The act in this case does not
attempt to render valid the former assess-

ment, Avhich this court has declared illegal,

and set aside, (see 1 Vr. 303). It leaves

that judgment untouched, and orders a
new and independent assessment to be
made, and is not in conflict with the judi-

cial power of the government. State,

Doyle V. Neicark, 5 Vr. 236. See Certiorari,

I 267, Judgments, 'fi 7, 8.

403. Nor is it in conflict with the princi-

ples settled by the Court of Errors and
Appeals, in the case of The Tide Water
Company v. Coster, 3 C. E. Gr. 578. Ibid.

404. Under the second section of the

supplement to the act for improving the

Bergen wood-road, (P. L. 1870, p. 864,) a
commission to make a new assessment
may be appointed, State v. Gardner, 5 Vr.

327.

405. For appointments under similar

!
acts, see State, Vreeland v. Bergen, 5 Vr.
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438 ; Newark v. State, Edtvards, 5 Vr. 523,

529 ; State, Wakeman v. Jersey Oily, 6 Vr.
4oo ; State, Hohoken Land Co. v. Hohoken,
7 Vr. 291, 294; State, Board v. Hohoken, 7
Vr. 378 ; Slate, Copeland v. Fasmic, 7 Vr.
382.

40G. Wlierc no re-assessment is provided
for in the charter, a certiorari sliould not
be allowed ; or if allowed, it should be
dismissed where laches exists. Stale, Wil-

kinson V. Trenton, 7 Vr. 499, 50G.

407. Since the act of 1871, P. L. p. 123,

{Rev. p. 99, ^ 10,) a new assessment may
be ordered thereunder, if the charter con-
tains no such provision. Stale, Ropes v.

Essex Public Road Board, 8 Vr. 335, 338

;

Slate, Graham v. Palerson, 8 Vr. 380, 385

;

State, Gobisch v. North Bergen, 8 Vr. 402,

406.
408. The i)ractice, it seems, is to set aside

the whole assessment. Slate, Vreeland v.

Bergen, 438, 441 ; Stale, Hoxsey v. Palerson,

S Vr. 409, 41] ; State, Randolph v. Plainficld,

9 Vr. 93, 94.

409. In February, 1872, this assessment
was set aside as to eleven })rosecutors.

The act of April, 1871, authorizes the ap-
pointment of new commissioners, when
an assessment is set aside. Under this

act new commissioners were appointed,
who made the assessment in this case.

Held, that the word "assessment," in the
act of 1871. signifies an entirety, and that
no new assessment could be made until

the enth'e original assessment had been set

aside. Stale, Winkler v. West Hbboken, 8

Vr. 406.

410. An act directing that, in case an
assessment should be set aside, new assess-

ors should be appointed. Held, not to

authorize a new assessment against an
individual whose tax was not set aside, but
had been paid and accepted bv the coun-
cil. State v. Bergen, 1 Vr. 307.

'

411. A certiorari was dismissed, so far as

it brought up for review proceedings prior
to the completion of the work; the subse-
quent proceedings, including the assess-

ment and sale, were set aside. State, Spear
V. Perth Amboy, 9 Vr. 425, 429.

See Bounty, § 11, Certiorari, U 221,

274, 280, Constitution, | 180, Eminent Do-
main, il 57, 112, Ill(e). Supra, U 187, 191.

V. Actions.

(a) By the corporation.

412. Where lands have been dedicated
to a city and an action of ejectment is

brought to recover them, such action is

properly brought by and in the name of
the cori)orate authorities of a city, the in-
habitants of which constitute the public.
Dummer ads. Den. Jersey City, Spen. 86;
Hohoken Land Co. v. Hohoken, 7 Vr. 540.
See Trustees v. Hohoken, 4 Vr. 13; Green-
wich V. I'], and A. R. R. Co., 9 C. E. Gr.
217, 10 C. E. Gr. 565.

413. It i.s not necessary that any act
should be done or ordinance passed by
the public or the authorities representing
it, appropriating the land to the purposes
designed in the dedication, before the
action is commenced. Ibid.

See Attorney, | 56, Dedication.

(b) Against the corporation.

415. Where a street is being graded for

the public benefit, and within the scope
of the city authority, neither the person
performing the labor nor the city authori-
ties will be liable for damages resulting

therefrom, if the work is done with due
skill and caution. Quinn v. Ptderson, 3
Dutch. 35 ; Trenton Water Power Co. v. Raff,
7 Vr. 335, 340.

416. The city of Newark, by its charter,

has authority to grade and regulate its

public highways ; the owners of property
adjacent to such im2:)rovements have no
legal claim upon the city for incidental
damages. Plum v. Morris Canal Co., 2

Stock. 256.

417. The charter of Newark directed the
common council to make compensation
to land owners for damages caused by
altering street grades, such damages to be
assessed in an appointed manner, and
imposed on the lands benefited by the im-
provement. Held, that a suit will not lie

against the corporation, in favor of a land
owner injured by the alteration of a grade,

for the amount of the damages thus sus-

tained, no assessment having been made
of the same in the prescribed mode.
Reock V. Neivark, 4 Vr. 129.

418. Nor will such suit lie for the omis-
sion of the common council to have such
assessment made according to the direc-

tions of the charter. Ibid.

419. Where one branch of a public cor-

poration, possessed of legislative powers
and being a part of the established gov-
ernment of the state, fails to exert one of
its functions, to the detriment of an indi-

vidual or of a class of individuals, an action

at law will not lie against such corporation
founded on such non-feasance. Ibid.

420. A city is not liable to suit for damage
done by surface water running down in

large quantities through a new street con-

structed over the crest of a hill, and there

connected with transverse streets. Union
ads. Durkes, 9 Vr. 21. See Actions, I 48.
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421. Contra, if the opening of such new '

street draws off the water from a natural

water course. Ibid.

422. An action will not lie in behalf of

an individual who has sustained special
,

damage from the neglect of a public cor- i

poration to perform a public duty. Pray '

V. Jersey City, 3 Vr. 394. See Livermore v.
'

Freeholders of Camden, 2 Vr. 507. I

423. The plaintiff's horse having by ac-

cident, come in contact with an obsta-
cle in one of the streets of Jersey City,

which obstacle would not have existed but
\

for the neglect of the corporate otticers to
;

fill in such street to the proper grade.
;

Held, a civil action would not lie against
j

the city for the damages thereby sustained. '

Ibid. See Runyon v. Bordine, 2 Gr. 472

;

Bridges, § 14.
'

424. A municipal corporation is liable
j

for injuries resulting from obstructions
or holes in the streets or sidewalks wrong-
fully made or permitted by them, but the
author of the obstructions is primarily
liable to the party injured for the damages
sustained ; and for an injury resulting from
an open hole or area in the sidewalk the

,

owner of the premises is liable. Durant
j

V. Palmer, 5 Dutch. 544. See Actions, |

44, Evidence, ^ 580.
!

425. When commissioners have been
|

appointed under the act of March 27th,

1871, to lay out roads, public parks, high-
|

ways, &c., in certain parts of the township
of Union and county of Union, and to pro-

vide for payment of the expenses, a party,

although a land-holder and tax-payer
within the parts designated, cannot call in

question the proceedings of the commis-
sioners unless the natural and necessary
consequence of their acts will subject him
to taxation, or injuriously affect and inter-

fere with his property or legal rights.

State, Kean v. Bronson, G Vr. 4G8.

42G. The right to recover for materials
furnished to the city at the instance of the
common council, cannot depend upon the
use to which they are applied, nor upon
the compliance by the city authorities with
the requirements of the city charter in the
mode of using them. Bigelow v. Perth
Amhoy. 1 Dutch. 297.

427. The mayor and common council of
the city of Hudson were authorized, by
law, to supply the city with water; all the
powers and duties imder the act to be ex-
ercised by a board of water commissioners,
and providing that the commissioners
might sue and be sued, by the name of
"the Water Commissioners of Hudson
City," on all contracts made by them in
the exercise of their duties, and that all

contracts and engngements, acts and deeds,
of the commissioners, within the scope of
their authority, should be obligatory upon,
and be considered as done by the mayor
and common council. Held, that on a
contract made with the water commission-

ers,, signed by the president and under his
seal, an action of covenant cannot be
maintained against the mayor and com-
mon council. Keeney v. Hudson, 3 Dutch.
362.

428. A judgment against the water com-
missioners, on a contract made by them
within the scope of their authority, will
bind the property of the city. Ibid.

429. An unauthorized resolution of the
boardof aldermen of Jersey City, directing
the committee on ferries, wharves, and piers
to purchase, for the purpose of a wharf, a
lot of land, the title to which was held by
a third person in trust for two of the
members of the board of aldermen, and
part of the consideration of the purchase
was the vendor's agreement to grade streets

leading to such projected wharf, set aside
on certiorari prosecuted by tax-payers be-
fore the purchase was completed by deliv-

ery and acceptance of a deed. State, Gre-
gory V. Jersey City, 5 Vr. 390.

430. A preliminary injunction against
infringement, cannot be resorted to for the
purpose of compelling a city to give a con-
tract to the complainants rather than to
their competitors, although the latter were
the lowest bidders. Am. Nicolson Co. v.

Elizabeth, 4 Fish. Pat. Cases, 189.

431. Query. Whether, in an action to
prevent the making of an improvement,
because of defects in the ordinance and
illegality in the election of members of the
common council, the city is a necessary
party, and also, whether the common
council ought not to be a party. Kearney
V. Andrews, 2 Stock. 70, 78.

432. By force of the second section of
the charter of the town of Phillipsburg
(P. L. 1872, p. 479), it is the right of said
corporation to be served with summons or
other legal process, according to the pro-
visions of the third section of the township
act. Phillipsburg ads. Raub, 8 Vr. 48.

433. In actions on improvement certifi-

cates given for labor and materials fur-

nished to the city under express contracts
for improvements authorized by the char-
ter, it is not necessary to aver that all the
I^reliminary formalities have been ob-
served, as in proceedings for assessments
against the land owners. Knapp v. Hobo-
ken, 9 Vr. 371.

See Actions. § 45, Attachment, U 174,

204, Bounty, U 2G, 31, 33, Certior.^ri, §

78, Justices Court, g 32, Injunctions, ^§

67, 91. Supra, U 53, 54.

(c) Penalties and proceedings therefor.

434. The same act may constitute an
offence both against the state and the mu-
nicipal corporation, and both may punish
without violation of any constitutional
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principle. Howe v. Ploinfield, 8 Vr. 145.
|

See CuiMKs. I 80.

435. A law iiutlujrizinj? the common
council of Lambertville to pass an ordi-

nance that penalties may be enforced by
a .suinniaiv conviction, before the mayor, !

''or justices of the peace of the town." t

does not warrant an ordinance that such !

proceedings may be taken before " any
i

one of the justices." A conviction by one
justice, Held, bad. State v. Ziegler^ 3 Vr. 2G2.

43G. The ordinances of a corporation
must be enforced in tlie manner prescribed
by the charter. Ibid

437. Summary proceedings are in dero-
,

gation of the common law, and must be
i

strictly carried out in the manner prescrib-

ed by the statute. Ibid.
j

438. Where tlie charter authorizes the
council to enforce their ordinances by
penalties not exceeding fifty dollar.s, the
council must prescribe a precise penalty
for each offence; an ordinance declaring
a penalty not exceeding fifty dollars, is

void for uncertainty. Ibid.

439. A municipal corporation has no
authority to pa.ss an ordinance creating a
forfeiture of goods and chattels, or a dis-

tress and sale thereof, as a penalty for vio-

lating its by-laws or ordinances, unless
such powers are expressly granted by
its charter. WJiite v. Tallman, 2 Dutch. G7.

440. The 18th section of the charter of

the city of Plainfield, is not unconstitu-
tional, which gives to the common
council the power to prescribe by ordi-

nance, fines and penalties for the violation
of any of its ordinances, with the proviso
that the amount of fine shall in no case
exceed SlOO, or the term of imprisonment
twenty days, preserving the right of trial

by jury if demnnded l)y the defendant in

all cases, where the punishment prescribed
may be imprisonment or the amount of
fine exceed S20. Howe v. Plainfield, 8 Vr.
415.

441. A penalty cannot be imposed with-
out notice. Alexandria v. Bethlehem, 5
Dutch. 375, 377.

442. Proceedings to enforce a penalty
are defective, where the process does not
state what ordinance the defendants had
violated, and the time when, and the man-
ner in which the same had been violated.

State, Mar.shall v. Trenton, 7 Vr 283.

443 The process required in cases of
suits for a penalty incurred by violating

an ordinance of the city of Paterson, is suf-

ficient if it sets out the substance of the
ordinance and the nature of the offence
charged. Kip v. Paterson, 2 Dutch. 298.

444 In an action for a penalty for the
violation of a city ordinance, which de-
clares that it shall not be lawful for any
person to burn tan in propelling machine-
ry or for any other purpose, to the annoy-
ance and discomfort of any person or per-
sons residing in his or their vicinity ; and

if he does, and shall not iinmediately de-
sist, upon tlie request of any citizen an-
noyed thereby, or shall l>e guilty of any
subsequent violation of such ordinance,
he shall be liable to a fine, &c., it is neces-
sary to allege in the state of demand, a
burning after a request to desist, and the
names of the persons who were annoyed.
Tyler v. Lawson, 1 Vr. 120.

445. In a complaint made for the vio-

lation of an ordinance, it is not neces-
sary to set out the number of the sec-
tion violated. Meyer v. Bridgcton, 8 Vr.
160.

446. An averment in a complaint, that
a sale of liquor " was contrary to and in
violation of an ordinance of said city, en-
titled," ifec, is a sufficient averment of the
existence of the ordinance at the time
of the illegal sale. Ibid.

447. The notice to answer such com-
plaint should refer to the ordinance and
section upon which it is founded, and
should substantially set out the provi-

sions for the violation of which complaint
is made, and a reference to a wrong ordi-

nance will vitiate the proceedings. Keeler
v. Milledge, 4 Zab. 142.

448. But it is not in the nature of an
information by a common informer,
and the same strictness is not required.
Ibid.

449. A complaint which charges that
the complainant has just cause to sus-
pect, and does suspect that the defendant
is guilty of violating the city ordinance,
without averring that he is guilty, is not
made with such reasonable certainty as to

be the ground of a judicial determination,
conviction and sentence. It differs from
a proceeding to obtain a warrant for the
arrest of an offender to answer a more
formal comphiint by indictment in an-
other court. Roberson v. Lambertville, 9
Vr. 69.

450. The complaint is fatally defective,

in failing to state to whom the liquor wa.s

sold, without showing that it w;is sold to a
person unknown. The only allegation is,

that it was sold to " each of various and
divers persons." Ibid.

451. The ordinance under which the
prosecution was instituted, prohibits the
sale of liquor without license, " except
such as shall be compounded and intended
to be used as a medicine." The complaint
must negative this exception. Ibid

452. An ordinance of the city of Bridge-
ton required that no person should be
allowed to place any boxes, barrels, cord-

wood, or any other obstruction in any
street, in front of his residence or place of
business, or suffer the same to remain
there—with a proviso, that if public tran-

sit be not thereby interrupted, seven daj's

shall be allowed for removing said obstruc-

tion. In a suit brought to recover a pen-
alty for a violation of this ordinance, it is
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only necessary to set out in the declara-
tion the offence or thing proliiljitod. Tlie

•suhsequent clause or jiroviso contains
more matter of excuse, of wliii'h the de-
fendant must avail himself, as matter of

defence. McGear v. Bridgeton, 4 Vr. 213.

See .A.CTIONS on Statutes, ^ 2.

458. On an appeal to the common coun-
cil of Trenton from a conviction for vio-

lating a city ordinance, there is not a new
trial of the cause u])on testimony. Keeler
V. MiUrdge, 4 Zah. 142.

454. The record of a conviction under
a special joower delegated to a magistrate
should show on its face that every tiling

necessary to the validity of the conviction
has heen complied with ; it should set out
the otience, show what ordinance was vio-

hited, that legal notice was given, and
what notice ; whether the defendant was
present or ahsent ; whether the complaint
was read to him, what his answer was, the
names of the witnesses, the substance of
their testimony, and the offence of which
the defendant is convicted. Ibid. See
BxLck V. Danzenbacker, 8 Vr. 359.

See Actions on Statutes, U 4, 5, 8, Cer-
tiorari, II 303, 304, Constitution, U 68,

69, Crimes, g| 85, 86, Penalties and Qui
Tams. Supra, U 23, 63.

VI. Particular Charters.

(a) Atlantic City.

455. Although the C. and A. R. R. runs
longitudinally over Atlantic avenue in
Atlantic City, opposite the lands of the
prt)secutor, it is a public street within
the meaning of the city charter, having
been dedicated to the public before the
building of said railroad

; and the city
council may, bj' ordinance, direct and
order the grading, graveling and curbing
of said avenue, in front of the owners
on either side, at tlieir expense. State,

Felix v. Atlantic City, 5 Vr. 99.

See Supra, U 189, 197, 229.

(b) Bayonne.

456. When, under the charter of the city
of Bayonne, certain commissioners of as-

sessments were required to file their re-
])ort and a ma]), within twenty days after
an ordinance was referred to tlieni by the
council, the neglect to file them within
the time specified Avill render void their
proceedings. State, C. R. li. Co. v. Bayonne,
6 Vr. 332.

457. Under the charter, the opening of
a street is treated as a distinct proceeding
from the laying out of the street. Ibid.

458. The ordinance to open and grade
streets, under the charter, must be based,
on the fact that the street authorized to be
opened has been laid oi^t, and the grade
established. Ibid.

459. The deposit required by the char-
ter must be shown. Stafr, Gunther v. Ba-
yonne, Feb. 1877 ; State, Cadmus v. Bayonne,
Feb. 1877; State, Salter v. Bayonne, Feb.
1877.

460. The grading of a street or road un-
der the charter of the city of Bayonne,
can only be done by ordinance, (P. L. 1869,

pp^ 384, 389). State, Story v. Bayonne, 6 Vr.
335.

See Supra, U 09, 100, 143, 235, 260, 282.

(c) Belleville.

461. The charter of Belleville construed
in several particulars. Douglass v. Free-
holders of Essex, 9 Vr. 214.

See Supra. | 28.

(d) Belvidere.

462. The act incorporating the town of
Belvidere, passed in the year 1845, [P. L.

p. 108,) is an act regulating public schools
therein, and is not changed by the acts of
1846 and 1851. State v. Belvidere, 1 Dutch.
563.

463. By virtue of the act of INIarch 4th,

1864, (P. L. p. 159), and the fifth section

of the act of 1862, the town of Belvidere
had the power to raise the military tax,

under their resolution of the seventh
August, 1865. State, Warren E. B. Co. v.

Person, 3 Vr. 566.

(e) Bergen.

464. When a new assessment is to be
made by three freeholders, according to

the supjjlement of ninth March, 1859, (P.

L. 271), it is the province of the corpoi'ate

authorities to decide whether it shall be a
partial or an entire assessment. Bergen v.

State, Van Home, 3 Vr. 490.
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4fi5. The preHminary assessment to be
made by the coininis.sioner.s must be filed

within the time j)rescribed by the charter,

or the street cannot be opened. State,

Ach'rman v. Bergen, 4 Yr. 39.

4GG. The report is of no validity, if not

filed with the clerk of the town within

thirty days after the appointment of the

commissioners. State, Gleason v. Bergen,

4 Vr. 72.

See Supra, ^ 175, 236, 263, 327, 328.

(f) Beverly.

467. The common council of Beverly
have power to order money to be raised by
tax for expenses, concurrent with the same
power vested in the voters. State v. Per-

kins, 4 Zab. 409.

468. Taxes in Beverly are to be assessed
upon the same property, and in the same
manner as in other parts of the state.

Ibid.

(g) Bordentown.

469. The charter of the city of Borden-
town, and the several supplements there-
to, confer upon the inhabitants of the
township,- within the city limits, mere
special police powers, or powers of local

government, for certain limited purposes,
and do not create the territoiy within the
incorjiorated limits into a separate and
distinct community in all respects. A
public road may be laid out by surveyors
of the highways as a road '' in the town-
ship of Bordentown," although the road,
as laid, is entirely within the lines of the
city ; and the assessment of damages to
the owners of land taken therefor may be
made against " the inhabitants of the town-
ship of Bordentown." State, Pancoast v.

Froth, 5 Vr. 377.

(h) Bridgeton.

470. An ordinance of the city of Bridge-
ton, entitled " an ordinance regulating the
sale of vinous, spirituous or fermented
liquors," whereby it is ordained that it

shall not be lawful for any person within
said city, to sell any fermented or spirit-

ous liquors without obtaining a liceiise

for such sale, and providing a penalty for

its violation, is fiiirly within the powers
delegated to the municipality by the 10th
and 17th sections of the charter. (P. L.

1864, p. 542). Meyer v. Bridgeton, 8 Vr.
160.

See Supra, U 445, 446.

(i) Camden.

471. Under the revised charter of the
city of Camden,- passed in 1871, bastards

are chargeal)le to the city and not to any
single ward. Bastardy proceedings are
properly instituted by the overseer for the
ward in which the child is born. Hurff v.

Camden, 9 Vr. 287.

See CoNSTiTUTiox, ? 136. Supjra, U 78,

148.

(j) Elizabeth.

472. In the act to establish the city of

Elizabeth there is nothing which expressly

or by necessary implication supersedes
the trustees of the incorjiorated school
district, or w'hich abrogates their rights of

propertv. Industrial School v. Whitehead,

2 Beas. 290.

473. It was within the powers of the

commissioners to lay out streets and ave-

nues in the city of Elizabeth, under the act

of March 13th,' 1867, and to close and vacate

public streets, but the mei'e fact of the

omission of a street on the map made by
said commissioners, is not evidence that

they adjudged and determined that such
street should be closed or even that it was
the intention of the commissioners to close

it. State, Central R. R. Co. v. Elizabeth, 6

Vr. 359, 8 Vr. 432.

474. If such street was, in foct, closed by
the commissioners, the presumption is,

that it would have been laid down upon
the map, and marked as other streets des-

ignated to be closed. Ibid.

475. Such street not having been closed

by the commissioners, the common coun-

cil of Elizabeth may, under the charter,

accept the same in the mode prescribed by
law. Ibid.

477. The resolution to pave with such
patented pavement, and the proceedings

under it to award a contract to the only

bidder, are void, because proper consent

does not appear. Ibid.

478. When the report of the commis-
sioners is made to the common council

with objections returned therewith, it must
under section one hundred and seven of

the charter, be referred by common coun-

cil to the proper committee for consider-

ation, and the committee shall publish a

notice, &c., to the parties interested, of the

time and place, when and where they will

meet to hear them on the objections and
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report; and it is not until after this notice

has been given by the committee in the
same manner as that of the commission-
ers, that the committee have any author-
ity to examine the matter and report to

the common council ; nor can the council,

without such examination and report by
the proper committee, and on proper no-
tice, legallv ratify the assessment. State,

Kellogg v. Elizabeth, 8 Yr. 353.

479. The charter of the city of Elizabeth
directed the whole cost of the assessments
for street improvements to be imposed on
the property on the line of the street op-
posite such improvements, such assess-

ment to be made in a just and equitable
manner, by the common council. Held,
that such power could not be executed,
and the provision was void. Bogert v.

Elizabeth, 12 C. E. Gr. 568, reversing, 10 C.

E. Gr. 426.

480. The words " for the ensuing year,"
used in the supplement of 1830, cannot be
restricted to mean only the year folloAving

the passage of that supplement, but the
year ensuing each annual town meeting.
Chase ads. State, Spen. 218.

481. The act March 4th, 1847, supple-
mental to the charter of Elizabeth of 1789,
does not abolish the office of borough col-

lector. It creates an additional officer for

collecting the taxes. Seiple v. Elizabeth, 3
Dutch. 407.

482. The provisions of the various stat-

utes governing the collection of taxes in

the citv of Elizabeth, stated and explained.
Campbell v. Deirick, 5 C. E. Gr. 186.

483. The act of March 4th, 1S6.3 (P. L.

p. 109), relative to the city of Elizabeth,
was an amendment of the • charter of
March 13th, 1855 [P. L. p. 217), and did
not repeal it except so far as its provisions
were inconsistent with it ; and a tax sale
by virtue of the provisions of the act of
1855, for taxes levied in 1862, and in ac-

. cordance with those provisions, is not in-
' consistent with the provisions of the act
of 1863, providing for sales of taxes to be
levied under it. Such tax was a lien, a

, right acquired, and the provision for sale

was a remedy given, and expressly saved
bv the reservation clause, section 124, of
theact ofl8G3. ItAd.

484. An assessed tax in the city of Eliz-

abeth is prior to a mortgage. A tax sale

and a conveyance pursuant thereto, under
the statutes goveiniing the collection of
taxes in that city, made subsequent to a
mortgage upon the premises, where six

months' notice is not given to the mort-
gagee, is liable to redemption bv him.
Ibid.

485. Upon a foreclosure -of the mort-
gage, the amount paid at a tax sale by one
claiming under the tax sale, and interest,

will form a lien prior to that of the mort-
gage. The land will be decreed to be sold
free from the lien for taxes, and the pur-

chaser at the tax sale will be paid first.

Ibid.

See Elections, § 3. Supra, H 97, 129,
134, 142, 151, 167, 208, 212, 219, 243, 268,
281.

(k) Gruttenberg.

486. See Supra, U 264, 282, 312, 335-337.

(1) Hoboken.

487. By the charter of the city of Hobo-
ken, when the city was incorporated, it

became liable for all the lawful debts of
the township. Hoboken v. Phinney, 5
Dutch. 65.

488. Certificates of improvement under
the charter of Hoboken may be issued,

payable out of the general funds of the
city, when the city fails or neglects for

two years to collect the assessments from
the real estate benefited. Knapp v. Ho-
boken, 9 Vr. 371.

See Bounty, §? 2, 23, 31, 33. Supra, |§

73, 130, 147, 168, 188, 234.

(m) Hudson City.

489. See Constitution, ^ 210. Supra,

U 173, 178, 196, 232, 255, 271, 349, 392, 427.

(n) Jersey City.

490. The provisions of the 55th section

of the charter of Jersey City, in the laws
of 1851, relative to constructing sewers, is

repealed by the act of 1854, except as to

the preliminary proceedings which pre-

cede the decision of the common council

that the work should be done. State v.

Jersey City, 3 Dutch. 493.

491. The charter of Jersey City requires

that ten days' public notice be given of

the filing of a commissioner's report mak-
ing an assessment for paving, and of the

time and place of a meeting of the com-
mon council to consider the assessment
and all objections that may be made in

writing. If council meet according to the

notice given, and after hearing the objec-

tions, by resolution confirm the assessment,

and afterwards rescind the resolution, the

assessment cannot be again confirmed
without giving the ten days' notice. .

State

V. Jersey City, 3 Dutch. 536.

492. The fifty-ninth section of the char-

ter of Jersey City includes all commission-
ei's of assessments authorized by the act,
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and applies as well to the commissioners
api)ointe(l under the fifLy-fifth section of

the charter as to those appointed under
the iiftv-second section. Jersey City v.

Quaife, 2 Dutch. 63.

493. The ordinance of the common
council of Jersey City, entitled, " An
ordinance fixinc; salaries," approved Sep-
teml)er 5th, 1854, fi.xing the compensation
of tlie commissioners of assessments, ex-

tends to all commissioners of assessments
provided for in the charter of the city.

Ibid.

494. The ordinance is not limited in its

ojieration to the hoard of commissioners
appointed hy authority of the second sec-

tion of the supplement to the city charter,
approved March 16th, 1854. Ibid.

495. A commissioner emploj'ed to make
assessments under the fifty -fifth section of
the charter can recover only such com-
pensation for his services as is provided
for hy the city ordinance. Ibid.

496. The power of the board of aldermen
of Jersey City to acquire lands whereon to

build wharves, which shall l)e tlie property
of the city, is that granted by the twelfth
sub-division of the fifty-fifth section of the
charter of 1870, and (except in that i^art of
the city south of Grand street) is restricted
to lands lying at the termination of streets.

The powers contained in the eleventh sub-
division of the same section are simply
such as enable the board of aldermen to

prescribe rules and regulations for the
construction and use of wharves which
are built by private owners on their own
lands. State, Gregory v. Jersey City, 5 Vr.
390.

497. Owners of lots on Newark avenue,
in the city of Jersey City, who have for-

merly been assessed for the expenses of
building a sewer through the avenue, are
not liable to another assessment, on the
principles applicable to assessments for

expenses of new sewers as set forth in the
act of March 31st, (P. L. 1865, p. 726). The
application and proceedings in this case
should have been to take up the old sewer

I

and rebuild the same, according to the
provisions of the act of March 25th, (P. L.
1859, p. 641). State, Fiacre v. Jersey City, 5 !

Vr. 277.

498. Where, under the sixty-ninth sec-
tion of the charter of Jersey City, the
power is given to the board of public
works " to purchase sites for, and pur-

\

chase or construct a city hall, school-
;

houses, engine houses, &c., and such other '

buildings as may be necessary' for the pur-
poses of this act, (tc." Held, that by these
provisions the legislature did not intend
to invest the board of public works with

\

an arbitrary or unlimited power to pur-
chase either land or buildings. State,

'

Gregory v. Jersey City, 7 Vr. 166. I

499. Every lawful exercise of this power
!

to purchase land, necessarily involves the \

determination of two things by tlie l)oard:
first, that some particular building is ne-
cessary; second, the quantity of land
required as a site for such building.
Ibid.

500. A resolution of said l)oard to pur-
chase a tract of about nine acres of land,
" to be used as a site for the location of a
city hall and other city buildings," is un-
authorized, for there is no determination
of the board that so large a tract is needed
for the location and proper use of a city
hall, and tlie judgment of the board really
was, that the tract was suflicient not only
for a city hall, but for other city building.s.

Ibid.

501. The legislature did not intend to
confer on the board of public works the
power to purchase a site or sites for
buildings not designated or even known.
Ibid.

502. The charter of Jersey City of 1851,
provided that the entire expense of street

improvements should be assessed upon,
and paid by the lands benefited in propor-
tion to the benefit received. An assess-

ment which, by the report of the commis-
sioners, is shown to have been made by
assessing each lot with tlie amount of
earth deposited in front of it at the price
paid the contractor for the work, is not
warranted by the law, and will not sup-
port a title made under a sale for the pay-
ment of the assessment. State, Baxter v.

.Jersey City, 7 Vr. 188.

503. A supplement (P. L. 1873, p. 405, I

21), providing that, in making any assess-

ment for improvements under section 48
of the original act, the expense of exca-
vating rock and all other excavation, shall

be assessed upon " all the property bene-
fited by such excavation, and to be as-

sessed for said improvement," also fails to

recognize the principle of benefits entirely,

for it still limits the property to be assess-

ed, to that which was to be assessed by the
charter. It was not intended by that clause
to enlarge the limits of the property to be
assessed, but only within the same limits

to have the expense assessed according to

benefits, and thus make all the property
on the frontage liable to paj^ the whole
cost of the excavation. An assessment
under that provision is illegal. State, Van
Tassell v. Jersey City, 8 Vr. 128.

504. The effect of " the act to adjust un-
paid assessments in Jersey City," approved
March 20th, 1873, when proceedings under
it are taken, is, to take away the right of
the city to collect the assessments brought
before the board ; a new assessment is then
to be made which supersedes and displaces
the first. State, Miller v. Jersey City, 8 Vr.
261.

505. An assessment made under section

51 of the charter of Jersey City, of 1871,

after the repeal of said section, is invalid,

although the resolution to make it is pass-



830 MUNICIPAL CORPORATIONS, VI.

Particular Charters.

ed by the board of finance and taxation

before tlie repeal. Stale, Harns v. Jersey

City, 9 Vr. 85.

506. An assessment of taxes in Jersey

City, to "the estate of J. B. Coles, de-

ceased," where a large estate is shown to

have been well known by that designation,

is not such an error as would authorize

the court to set aside the tax on certiorari.

State V. Jeriiey City, 4 Zab. 108.

506a. Query. Whether a sale of the lands

under such assessment would convey title.

Ibid.

507. Under the charter of Jersey City,

lands within the city whicli their owners

have laid out in building lots on maps, are

properly assessed as lots, although not

marked out or designated on the ground

as lots; and such lots are properly as-

sessed at their value in the market as

building lots. Ibid.

508. Assessors in Jersey City cannot add

any sum to the amount directed to be

raised, to cover losses and contingencies.

Ibid.

509. The charter of Jersey City requires

the assessors to value the property assessed

at its full, fair value, designating the number
of lots or parcels of land which they assess

to each person. Held, that if several blocks

and lots lying contiguous to each other,

and not separated by streets, are taxed as

one parcel, the charter is complied with.

The designation of separate blocks and
lots, some of which are above and some
below high water-mark, with a distinct

value attached to each, is a good assess-

ment, provided the aggregate value is not

greater than the value of the property
above high water-mark. State v. Jersey

City, 1 Dutch. 525.

510. Tlie water-tax of Jersey City is as-

sessed, by virtue of a special law, upon
all grounds within the city limits liable to

taxation, at a certain rate for each one
hundred square feet of surface. Held, that

such assessment should only be upon land
above high water-mark. Ibid.

511. Under the tax law of 1862, a resident

of Jersey City is liable to taxation for

stocks in foreign corporations held by
him. Mechanics' Bank v. Bridges, 1 Vr.

112.

512. An assessment for taxes, under the
charter of Jersey City, on ferry-boats and
a quantity of coal, alleged to belong to the
Pavonia Ferry Company, was set aside on
testimony showing that the ferry company
had no interest in such property. State v.

Richards, 1 Vr. 266.

513. Lands and real estate acquired and
held by the corporation of Jersey City,

under the act to authorize the construction
of works for supplying Jersey City and
places adjacent with pure and wholesome
water, and its supplements, although not
in actual use, are exempt from taxation,

if not held for speculation or to meet a

remote, contingent expectation of neces-
sary use, or mere incidental convenience,
but are held in good faith, and are reason-
ably necessary to meet the increased and
growing demand for water. State, Water
Commissioners v. Gaffney, 5 Vr. 131.

514. By the charter of Jersey City of
1870, real estate and chattels are the only
subjects of taxation. The term " chattels,"

as thus used, is to be taken in its largest

signification, and as including every species
of property not real estate or freehold.
State, International Assurance Co. v. Haight,
6 Vr. 279.

515. After February 28th, 1872, taxes
and water-rents imposed in Jersey City in
1868, 1869 and 1870, are subject to the same
penalties for non-payment as if they had
been laid under the charter of 1871, and
the city may recover interest and i)enalties

for non-pavment subsequent to February
28th, 18721 Durant v. Jersey City, 8 Vr.
271.

516. Section second of the " act relative

to reservoir number three of the Jersey
City Water Works," (P. L. 1875), requires
the concurrent act of the board of public
works and the board- of finance and tax-

ation to submit to arbitration what com-
pensation, if any, is due the relator for

work on said reservoir. Cleveland v. Jersey

City, 9 Vr. 259.

See Supra, M 15, 16, 22, 38-40. 65, 69, 87,

90, 92-96, 101, 104, 109, 164, 176. 183, 186,

193, 198, 199. 213-217, 241, 262, 276, 315,

326, 330, 333, 334.

(o) Lambertville.

517. Under the supplement to the charter
of Lambertville, passed in 1874, it is suffi-

cient to state in a complaint, that the
prosecutor has just cause to suspect, and
does suspect the party charged, provided
the complaint in all other respects con-
forms to the requirements of the common
law. Roberson v. Lambertville, 9 Vr. 69.

See Supra, U 72, 103, 307, 435-438, 4,51.

(p) Morristown.

518. The seventh section of the sup-

plement to the charter of Morristown,
of March loth, 1866, provides for the ap-

pointment by common council, by or-

dinance, of a commission composed of

the town surveyor and four disinterested

freeholders, resident in the town, to run,

mark, lay out, and designate the lines and
courses of the roads, highways, and streets

within the said town, the lines of which
have not been, and cannot be certainly
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ascertained. Held, that the functions of a
commission appointed under tliis section

were tjiui.'ii judii-ial, and that an ordinance
creatinti such conunission to ascertain the
Hues of Soutli street in said town, wliich

provided that such commission should run,

mark, and lay out South street accordini;^
" to the orijxinal survey thereof, recorded
in the clerk's office of Morris cf)unty, in

Book A, page 17," which survey was the
return of a puhlic road laid out by siu'vey-

ors in 171)3, delegates to the commission
only ministerial powers, and is not in

compliance with this section of the charter.

Stale, Taintor v. Morristoini, 4 Vr. 57.

See Supra, H 6, 153-156.

(q) Newark.

519. Upon an appeal from the award of
commissioners as to the value of lands
taken by the city of Newark for a public
park under the seventh section of the city

charter, this court cannot give judgment
either for the amount assessed by the
jury or for the costs on the appeal. The
only remedy is by action against the city

for the amount. Beebe v. Newark, 4 Zab.
47.

520. Previous to the passage of the sup-
plement to the Newark city charter, ap-
proved March 13th, 1851, a justice of the
peace had no jurisdiction, and the collector

no power to sell land for taxes, except in

the ordinary cases of assessments in the
names of the owners ; and the supplement
of 1851 did not affect any sale where the
warrant was issued before the act took
effect. Van Wagenen v. Broivn, 2 Dutch.
196.

521. The act of March 20th, 1857, author-
izing the common council of the city of
Newark to appoint commissioners to lay

out streets in said city, repeals so much of
the act of the 11th of March, 1857, amend-
ing the charter of said city, as authorizes
the council to lay out streets ; and an ordi-

nance of the council laying out a street,

passed after the passing of the act of the
20th of March, and before the appoint-
ment of commissioners, is without author-
ity and void. State v. Newark, 4 Dutch.
491.

522. Under the act of March 3d, 1854
real estate in the city of Newark, owned
by persons residing in other townships in

the same county, is liable to taxation for

the full valuation thereof, without any de-
duction for mortgages thereon held in that
city. State v. Grey, 5 Dutch. 380. Criti-

cised in State, Tatem v. McChesney, 6 Vr.
548, 552.

523. Where the charter required notice
to be advertised one month, an ordinance
declaring that publication for twenty days

shall be all that is required, is void. Brews-
ter V. Newark, 3 Stock. 114, 117.

See Bonds, ? 93, Constitutio.v, ? 216.
Supra, ?§ 13, 45-48, 52, 110-115, 177, 180-
182. 202, 210, 244, 281. 286, 289, 291, 371,
387, 396, 416-419.

(r) New Brunswick.

524. See Justices Court, |§ 8, 9. Supra,

U 36, 77, 266, 310, 329.

(s) North Bergen.

525. This assessment made upon an er-

roneous principle ; it should have been
made according to the provisions of sec-
tion thirty-nine of the charter of 1871, and
not under the charter of 1870. Assess-
ment set aside as to all the parties who
have been assessed, so that a new assess-

ment may be made. State, Gohiach v.

North Bergen, 8 Vr. 402.

See Supra, § 325.

(t) Orange.

526. Under the act to incorporate the
town of Orange, passed thirtj'-first of Janu-
ary, 1860, where a petition is presented to
the common council to lay out a new
street, it is not necessary that the notice of
such petition should be signed by a major-
ity of the property owners on the line of
the proposed new street. It is sufficient if

the petition is so signed. In this i"espect,

the charter differs from the general road
act, which requires both the petition and
the notice to be signed by the applicants.

State, Woodruff v. Orange, 3 Vr. 49.

See Supra, U 157, 192.

(u) Passaic.

527. Under this charter the entire assess-

ment may be set aside, and new commis-
sioners appointed to re-assess the damages.
State, Copeland v. Passaic, 7 Vr. 382.

528. After a preliminarj- estimate of
damages and benefits made by the com-
missioners, the council, on hearing objec-

tions, may return the estimate to the com-
missioners for alterations, and confirm
their final report upon legal notice. But
if there should be irregularity under this

charter in this proceeding, it is cured by



832 MUNICIPAL COEPORATIONS, VI.

Particular Charters.

the supplement of April 2d, 1873, section

eighty-four, unless it appears that the ir-

rcguhirity has led to an unjust assessment.

It is only informal, not jurisdictional and
fundamental. State, Pudney v. Passaic, 8

Vr. 65.

529. Section forty-eight of the charter of

the city ofPassaic (P. L. 1873), is only intend-

ed to validate proceedings not done in con-

formity to the act of 1869, the same as if

it had been complied with, and to impose
upon the land owner the onus of showing
that the assessment as to benefits had not
been made according to that act, and not
that it exceeds the actual benefits. State,

D. L. and W. R. R. Co. v. Passaic, 8 Vr.

137, 538.

530. The charter of the village of Pas-

saic provided for the assessment of the
cost of grading streets upon the lands
fronting on the improvement, in propor-
tion to the benefit to be received l)y each
lot or parcel thereof. Hdd, that the legis-

lature intended by the language employed
"in proportion to the benefit to be receiv-

ed," not only ratio of assessment, but lim-
itation also, and by imJDlication to have
limited the assessment to the amount of
benefit. Froni the language of the provis-

ion, it is a necessary implication that the as-

sessment must l)e confined to those whose
lands are benefited by the improvement,
because the ratio is based on the benefit

received. Ibid.

531. An improvement commenced un-
der the act of March 21st, 1871, for revis-

ing and amending the act to incorporate
the village of Passaic, (P. L. 1871, p. 619).

is not an "improvement in said city,"

within the meaning of section eighty-three
of the act to incorporate the city of Pas-
saic, approved April 2d, 1873. State, Bogart
v. Passaic, 9 Vr. 57.

532. Mere informalities or irregularities

in proceedings under the former, are cured
by section eightv-four of the latter act.

Ibid.

533. A report by commissioners under
section twenty of the act of 1871, certify-

ing that they had assessed, &c., substan-
tially in the language of the act. Held,
not sufficient, of itself, to show that the as-

sessment was not in excess of the benefits.

Ibid.

534 The provision of section 83 of the
act to incorporate the city of Passaic (P.

L. 1873, p. 515), that no writ of certiorari

shall issue, &c., unless applied for within
three months, &c., applies as well to as-

sessments for damages as to those for

benefits. State, Simmons v. Passaic, 9 Vr.
60.

535. The provisions of section 66, relat-

ing to the principle upon which assess-
ments for benefits are to be made, must be
understood as if they contained not only
an express limitation of the assessment to

the land benefited, but the further limita-

j

tion of the amount of the assessment to
the benefits received ; and, from the re-

port and proceedings of the commission-
ers, it must affirmatively apj^ear that the
legislative rule in this sense has not been
departed from. Knd.

536. These errors not within the cura-
tive operation of section 84 of the act to
incorporate the city of Passaic. (P. L.
1873, p. 516). State, Ryerson v. Passaic, 9
Vr. 171.

See Supra, U 253, 265, 290, 308.

(v) Paterson.

537. Section 175 of the charter of the
city of Paterson, directing the mayor and
aldermen to appoint three commissioners
to purchase and contract for certain pub-
lic improvements, is not repugnant to

other sections authorizing the mavor and
aldermen to make such improvements.
State, Danforth v. Paterson, 5 Vr. 163.

538. An ordinance to take up, &c. Ful-
ton street, and an ordinance to grade the
same having been passed, &c., but without
the notice required by the 99th section of
the supplement to the charter of the city

of Paterson, approved March 25th, 1869.

Held, that however fatal the objection as

to the want of notice might have been, if

l^romptly taken and acted upon by the
prosecutors, it cannot be allowed to pre-
vail after considerable delay, imder cir-

cumstances rendering it probable that they
were aware of the inception and progress
of the work, and especially after the im-
provement had been completed and paid
for bv the city. State, Hampson v. Pater-

son, 7 Vr. 159.

539. The expense of grading, &c., under
the 98th section of said supplement, is to

be assessed, Szc, by commissioners possess-

ing the qualifications required by sections

104 and 110, and on the same principle of

apportionment adopted by sections 102
and 104. Ibid.

540. The 72d section of the charter of

1861, of the city of Paterson, requires the
commissioners to assess for grading, to be
appointed and sworn for each particular

case. State, Graham v. Paterson, 8 Vr.

380. ...
541. An improper apjilication of the law

may be shown under the act of 1871, page
124. [Pel), Certiorari, no]. Ibid.

642. Defects not cured by failure of pros-

ecutors to file, in the office of the super-
intendent of streets, objections to the as-

sessment, according to section 124 of char-
ter of 1871. State, Van Houten v. Paterson, 8

Vr. 412
543. In the city of Paterson, the affi-

davit of the owner is not conclusive as

to the valuation of proj^erty taxed ; and
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it is no error in the commissioners of

appeal that they are not controlled hy
such afiidavit. State v. Powcra, 4 Zah.
400.

544. It is no error that the amount raised

by an assessment made in the city of Pater-

son for taxes exceeds the amount required,

as such excess is authorized h}' the chart-

er, unless it appears that such excess was
for illcgiil purposes. State v. Poiuers, 4 Zah.
408.

545. Mortgages on land in the city of

Paterson cannot be taxed, whether the
mortgagee lives in that city or in some
other part of the county. State v. Man-
chester, 2 Dutch. 564, reversing 1 Dutch.
531.

54(3. Charter of the city of Paterson,
approved March 25th, 1869, construed in

assessment of taxes, bv reference to acts

of March 19th, 1851, March 10th, 1842,

November 4th, 1797, and June 10, 1799.

Pauliaon v. Paterson, Vr. 184.

547. The siDecial act of 1842, relating to

taxes of Passaic county and Paterson, ap-
points second Monday in July as the time
for meeting of county board. Ibid.

548. To exempt any particular property
from taxation, the intention must be clear.

Bonds issued by the city of Paterson under
a special act, (P. L. 1873, p. 211), to meet
an unexpected contingency not provided
for in the charter, and without being ex-

empted b}^ the act, are not exempted by a
clause in the charter of 1869, (P. L. 1869,

p. 768), in these words :
" that the bonds

authorized to be issued by the mayor and
aldermen, shall be issued free and exempt
of and from all city, county and state

taxes." That language is fully satisfied

by its application to the bonds authorized
in the act of which it formed a part. State,

Freese v. Trenton, 8 Vr. 139.

See Siqyra, || 24, 33, 79, 105, 166, 233, 237,

249, 284, 443.

(w) Perth Amboy.

549. Sapra, U 20, 21, 106, 165, 225,^249,
411.

(x) Rahway.

550. See Elections, §§ 18-22. Supra, I

280.

(y) Trenton.

551. Under the charter of the city of
Trenton, the authority of the council to

appoint commissioners, lay out streets,

and make assessments of damages there-

53

for, is complete. When the land owner
does not complain, if others are allowed
to object, it should be before the commis-
sioners have acted, provided that the no-
tice required by the charter of their meet-
ing had been given. State, Wilkinson v.

Trenton, 6 Vr. 485.

552. The oath taken by the commission-
ers being a substantial compliance with
section seventy-eight of the charter, is

sufficient. Ibid.

553. In assessing taxes for county and
township purposes and for city purposes
in the city of Trenton at the same time, it

is error that only one poll-tax is assessed

;

a separate poll-tax must be assessed in the
city taxes. Tliis is an error that the
court cannot correct, but must set aside
the whole assessment. State v. Branin, 3
Zab. 484.

554. The terms "if any building or ad-
dition shall be erected on any lot," &c.,
used in the charter of the city of Tren-
ton, in reference to additional assessments
means only lateral additions, which occupy
lands without the limits of the original
building. Additions in height or depth
are merely alterations, and not within the
meaning of the charter. Perrine v. Tren-
ton, 5 Vr. 352.

555. By the act of April 4th, 1872, (P. L.
1872, p. 1241), the act relative to taxes in
certain counties in the state, approved
April 2d, 1869, (P. L. 1869, p. 1225), was
applied to the city of Trenton. This act
contains no clause repealing the tax law
of 1866, requiring the tax on personal
projoerty to be assessed on each inhabitant
in the township or ward where he resides.
The prosecutors, residing in one of the
townships of Mercer county, were assessed,
upon their personal property, both in the
township and in the city of Trenton, where
the said personal property was found.
Held, that the said property could be
assessed only in the city of Trenton, the
act of 1869 repealing, by necessary impli-
cation, the provisions of the act of 1866
where inconsistent with it. State, Golding
V. Chambersburg, 8 Vr. 258.

See Supra, U 89, 91, 238, 240, 275, 406, 453.

(z) Union.

556. The tenth section of the supplement
to the act incorporating the town of Union,
alters the preliminary assessment required
by the twenty-fourth section of the original

act, as well as the final assessment required
by the twenty-fifth section. State, Pope v.

Union, 3 Vr. 343.

See Constitution, § 211. Supra, U 18, 84,

194.
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Name.—What is Actionable.

N.

NAME.

1. The law knows only one christian

name ; therefore, a plaintiff may sue as

Margaret Kinney, although she may have
said that her name was Margaret N., or

Margaret Ann Kinney. Dilts v. Kinney,

3 Gr. 130.

2. If the oath of office of a surveyor of

the highway be signed in his real name,
a mistake in spelling it in the body of the

oath will not thereby vitiate the oath.

Hoagland v. Culvert, Spen. 387.

3. The abbi'eviation Th. means the

same as Thomas. Ogden v. Gibbons, 2

South. 518, 531.

4. A name in a petition for a highway
was J. S., in the order it was J. S., Jr.,

and in the return, J. S. Held, not a fatal

variance. Stcde v. Atkinson, 3 Dutch. 420,

421. See Insolvency, ? 22.

5. A change of name, does not necessa-

rily imply a change of the identity of a

corporation. Princeton Turnpike Co. v.

Gulick, 1 Harr. 161, 170. .

See Abatement, | 16, Amendments, U
34, 52, 139, 215, Bail, ^ 19, Bonds, § 19,

Certiorari, || 157, 207, Contracts, | 7,

Conveyances, |§ 201, 202, Corporations,

§^ 2-4, Devise, I, Evidence, U 138, 636,

Justices Court, H 284. 525, 577, Legacy, U
123, 129, 132, 133, Mandamus, § 47.

NEGLIGENCE.

I. What is Actionable.

XL Contributory Negligence.

III. Pleading and Evidence.

I. What is Actionable.

1. Streets and sidewalks are presumed
to be free from obstructions to the full

width, and if a pei'son is injured by reason
of an excavation, he is not bound to show
ordinary care, unless the defendant shows
that the excavation was guarded by a light

or railing, or in some otlier way, to warn
the public of the danger. Durant v. Pal-

mer, 5 Dutch. 544.

2. Defendants were held liable for inju-

ries caused by backing a wagon on a side-
walk, in violation of a city ordinance, and
the plaintilf was not guilty of contributory
negligence, because his right to use the
sidewalk was superior to that of the defen-

dants. N. J. Express Co. v. Nichols, 3 Vr.
166, 4 Vr. 434.

3. It may be carelessness, according to

cii'cumstances, to notify passengers in the
night time, that a station is at hand, and
then to stop the train before it reached
such station. C. R. R. Co. ads. Van Horn,
9 Vr. 133.

4. As a general rule, a railroad company
is not bound to keep a flagman at the
intersections of its road with public high-
Avays, except where, by reason of the extra-

ordinary danger arising from the location

of the track, a flagman is required, or the
company relies on the presence of a tiag-

man to rebut the presumption of negli-

gence on their part in the running of
trains. Whether the conduct of the flag-

man was proper or not, is a question de-

pending on the circumstances of each
case. D. L. and W. R. R. Co. v. Toffey, 9
Vr. 525.

5. The passing of two trains in opposite
directions, along contiguous tracks, in a
populous city, so as to meet at or near a
crossing properly used by foot passengers,

without the presence of a flagman, and
without lessening their speed, justify a
jury in determining that the railway com-
pany was guilty of culpable negligence,

although flagmen were kept at the places

designated in a city ordinance, and the
speed did not exceed what was authorized
for one train by the ordinance. JV. J. R.
R. Co. ads. West, 3 Vr. 91, 4 Vr. 430.

6. Where the track over a trestle-work

was not capable of supporting an engine,

and the engineer in charge disobeyed
orders not to put his engine thereon, and
the said trestle-work giving away, the
deceased, who was a flreman on said en-

gine, and unaware of said orders or of

the danger, was killed. Held, that the
plaintitT was entitled to recover, on the
ground that such death was occasioned
in part by the want of care in the railroad

company, with respect to said trestle-work.

Paulmier v. Erie R. R. Co., 5 Vr. 151.

7. It is actionable negligence to permit
a train to pass on a track which passen-

gers are crossing and obliged to cross in

order to reach another train waiting to

receive them, no provision' having been
made to avert danger. Klein v. Jewett, 11

C. E. Gr. 474, 12 C. E. Gr. ooO.

8. Such case is not within the rule which
requires a person crossing a track on a
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What is Actionable.—Contributory Negligence.

highway to use reasonable precaution.
Ibid.

9. There was no contributory negligence
in tliis case, bnrring a right of action
under the sixty-seventh section of the act

concerning railroatls. [iiJt'i'.l Ibid.

10. Wlien a railroad company has crea-

ted extra danger, it is hound to adopt pre-

cautions adetpiate to the safety of every pas-

senger who exercises ordinary care. Ibid.

11. A railroad company authorized to

use locomotive engines are not responsible
for damage occasioned by spai'ks emitted
from an engine traveling on then- road;
provided, they are not guilty of negligence,
and have taken due precaution to prevent
injury from hre. M. and E. R. R. Co. v.

State, 7 Vr. 553; King v. M. and E. R. R. Co.,

3 C. E. Gr. 397.

12. A railroad company is bound to keep
its track and contiguous land clear of ma-
terials likely to be ignited from sparks
i-ssuing from its locomotive, properly con-
structed and driven. Salmon v. D. L. and
W. R. R. Co., 9 Vr. 5, affirmed March, 1877.

13. The owner of a private way through
a lumber yard, is not liable for injuries
received from the falling of a pile of lum-
ber upon children, who were trespassers,
where the owner had ordered all children
to be driven off and employed a watchman
to carry out the order. Vanderbeck v.

Hendry, 5 V^r. 467.

14. The liability of the New York and
Erie Railroad Company to damages for

injui'ies resulting from carelessness, negli-

gence, or want of proper conduct, on their
part, does not result from the provisions
of the act of March 14th, 1853, which
enacts that they shall be liable for dama-
ges arising from their operating certain
roads specified in the act. Austin v. N. Y.
E. R. R. Co., 1 Dutch. 381.

15. A receiver operating a railroad un-
der the order of a court of equity, stands,
in respect to duty and liability, just where
the corporation v/ould, were it operating
the road ; and the question, whether or
not the I'eceiver is liable for negligence,
must be tested by the same rules that
would be applied if the corporation was
the actual party defendant before the
court. Kline v. Jewett, 11 C. E. Gr. 474, 12
C. E. Gr. 550.

See Actions, §§ 34, 44-47, Agency. U 53,

86, Anim.\ls, ll 1, 2, 7, 8, Assumpsit, I 60,
Bridges, | 56, Common Carkiers, H 15, 16,

19, 20, 25-27, 30, 33, Crimes, | 92, Damages,
f 1, Equity, U 95, 119, 429, 440, License, |

9, Master and Servant, §g 5-7.

II. Contributory Negligence.

16. A plaintiff suing for an injury caused
by the negligence of the defendant, Avill

not be entitled to recover, if his own negli-
genee contributed to the injury in such
way that if he had been guilty of no negli-
gence, he would have received no injury.
C. R. R. Co. y. Moore, 4 Zab. 208, 824 ; Riin-
yon y. C. R. R. Co., 1 Dutch. 556 ; Telfer v.

N. R. R. Co., 1 Vr. 188. See Coil v. Wal-
lace, 4 Zab. 291, 294; Ashmore y. Penna.
&c. Co., 4 Dutch. 180, 185.

17. In such case the law does not re-
quire of the plaintiff the greatest possible
caution. The caution required is the or-
dinary care which a prudent person would
take under such circumstances ; and what
would constitute ordinary care, varies with
the circumstances. More vigilance and
care is required in crossing a railroad
track traveled by trains of a high, uncon-
trollable rate of speed, than in crossing an
ordinary highwaj\ Ibid.

18. If defendant was guilty of no negli-
gence, or being guilty of it,' the plaintiff
was also guilty of negligence which in any
degree contributed to the injury complain-
ed of, the defendant is not liable for any
damage sustained. Drake v. Mount, 4 Vr.
441.

19. If the injury was contributed to in
this sense by the plaintifi"'s negligence, the
comparative degrees of the negligence
of the parties is immaterial. If the injury
was occasioned in any degree by the plain-
tiff's own negligence, he is without redress,
unless the act of the defendant amounted
to a wilful trespass or intentional wrong.
N. J. Express Co. v. Nichols, 3 Vr. 166, 4
Vr. 434.

20. To prevent his recovery, the negli-
gence of the plaintiff must directly tend
to produce the injury, or must be the
proximate cause of it. Runyon v. C. R.
R. Co., 4 Zab. 824; C. R. R. Co. ads. Van-
horn, 9 Vr. 133.

21. To defeat a right of action, the con-
tributory negligence must be that of the
party injured^ Paulmier v. E. R. R. Co.,

5 Vr. 151.

22. When a passenger in a horse car is

injured by the carelessness of the engineer
of a railroad company in the management
of his locomotive, it is no defence to show
contributory negligence in the driver of
the horse car. Bennett v. N. J. R. R. Co.,

7 Vr. 225.

23. The failure of the master and owner
of canal-boat to perform the stipulations
of an agreement, does not affect the lia-

bility of the party towing the boat, unless
such failure to perform contributed to the
accident. Ashmore y. Penna. Ac. Co., 4
Dutch. 181. See Common Carriers, I 27.

24:. Query. Whether children aged re-

spectively ten and fourteen years, may be
guilty of contributory negligence. Vander-
beck V. Hendry, 5 Vr. 467, 473.

25. A plaintiff is not guilty of contribu-^
tory negligence by building a house ni:)on*

his lot adjoining a railroad track, after
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the railroad has been built, where such

house is destroyed by tire from defendant's

locomotives. King v. 31. and E. R. R. Co.,

3 C. E. Gr. 397.

26. A person owning land contiguous to

a railway, is not obliged to keep the leaves
falling from his trees, from being carried

by the wind to such railway ;
nor to keep

his lands clear of leaves and combustible

matter; nor, on failure to perform such

acts, does he become contributory to the

production of a fire originating in the

carelessness of the railroad company on
its own land. Salmon v. D. L. and W. R.

R. Co., 9 Vr. 5, affirmed 3Iarch, 1877.

27. Where a ferry boat had come up
close to the bridge, and had been fastened

thereto by the chains, the front chains on
the boat let down, and the plaintiff was in

the act of stepping from the boat to the

shore, in the immediate rear of the other

passengers, when his foot was caught be-

tween the boat and the bridge, and badly

crushed. Held, that he was not guilty of

want of ordinary care, although at the

very instant of stepping from the boat to

the bridge he did not examine particularly

to see if"there was a vacant space between
the boat and the bridge. N. J. R. R. Co.

ads. Palmer, 4 Vr. 90.

28. On a foggy morning, a person driv-

ing a heavy team across a railroad, without
waiting to ascertain whether an approach-
ing train was near, having been struck by
the engine and killed. Held, to have con-

tributed to the act by his own negligence,

so that his administrators were not enti-

tled to recover damages by reason of his

death. 31. and E. R. R. Co. ads. Haslan, 4
Vr. 147.

29. A person who, in passing from the
depot to the train he was about to take,

was obliged to cross an intervening track,

was not guiltj' of contributory negligence,

in that he did not, before approaching
the train, look u^d or down the track to

see whether there was danger from an
approaching train, and in that he ap-
proached the train diagonally from the
platform of the station, and before his

train had come to a full stop. Jeivett v.

Klein, 12 C. E. Gr. 550.

30. The jury held to be justified in ex-

onerating the plaintiff from the charge of
negligence, when he was struck by one
train while he was endeavoring to guard
against iniury from another. N. J. R. R.
Co. V. West. 3 Vr. 91, 4 Vr. 430.

31. A non suit is proper when from the
plaintiff's own showing, it clearly appears
that he contributed by his own careless-

ness to the happening of the accident from
which he received damages. Ibid.; Pcnn-
sylvania R. R. Co. v. 3Iatthews, 7 Vr. 5.'>1

;

D. L. and W. R. R. Co. v. Tqffey, 9 Vr. 5-2o.

32. Where the facts are clear and undis-
puted, and show a want of ordinary care
on the part of the jDlaintiff, the question is

for the court to decide; but if the evi-

dence is doubtful and contradictory, and
the inference to be drawn from it ques-
tioned, it is for the jury to determine. C.

R. R. Co. V. 3Ioore, 4 Zab. 824 ; Aycrigg v.

N. Y. and E. R. R. Co., 1 Vr. 460.

33. When it appears that the plaintiff

has been guilty of great imprudence,
which was, at least, one of the proximate
causes of the injury, the law does not
aftbrd any compensation for the damages
which have resulted. Harper v. E. R. R.
Co., 3 Vr. 88.

34. In such case, the question of the ex-

istence of negligence in the conduct of the
defendants becomes wholly immaterial,
and the plaintiff may properly be non-
suited. Ihid.

35. Held, to be in this case, a question
for the jury to determine whether the de-
fendant was, or was not, guilty of negli-

gence. State v. O'Brien, 3 Vr. 169; Durant
v. Palmer, 5 Dutch. 544.

36. A plaintiff while walking Is under
no obligation to go out into the street in

order to pass a wagon illegally standing
upon or blocking up the sidewalk. N. J.

Express Co. v. Nichols, 4 Vr, 434, 441.

37. A i^laintiff injured by a backing
train, is not guilty of contributory negli-

gence in attempting to cross, after looking
up and down the track and seeing the
train with the rear end toward him, no
regular train being then due at such cross-

ing, although some employes of the com-
pany near by hallooed to him, and the evi-

dence as to ringing the bell was conflicting.

Bonnel v. D. L: mid W. R. R. Co., Feb. 1877.

38. Where there was a stipulation in an
agreement for towing a boat by a tug that

the plaintifts should, at all times when
the tow was in motion, keep a competent
man at the helm, it was properly left to the
jury to say whether the absence of such
man contributed to the loss of the boat
caused by the tug striking a snag. Ash-
more V. Penna. <i'c. Co., 4 Dutch. 180, 184,

197, Vredenburgh, J., dissenting.

39. The owner of cattle is bound to keep
them in his own close at his peril ; and
nothing but wilfulness would make an
engineer liable for the loss of a cow, ex-

posed by the fault of the owner. Vande-
grij't V. Rediker, 2 Zab. 185.

See Animals, U 4, 5, Common Carriers,

^ 24, Error, |^ 63-67, Evidence, | 137, In-

surance, U 17, 55.

III. Pleading and Evidence.

40. An action against a carrier may be
either in assumpsit or case. Ashmorew.
Penna. &c. Co., 4 Dutch. 180, 186. See
Schenck v. Cutirell, 1 Zab. 5.
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41. A declaration.in case, where a con-
tract to tow a boat was sot out as iiuluce-

nient, and the Ic^al duty resulting there-

from and its tortious l)rcach averred, is

correct. Ibid.

42. The statute which gives a right of

action in case of death from neglect, [Rev.

p. 293), is intended for the benefit of all

the next of kin wlio may be deprived of

a reasonable expectation of a pecuniary
advantage from a continuance of the life

of the deceased. Paulmier v. Erie E. R.

Co., 5 Vr. 151.

43. If the deceased leaves no widow,
an action for tlie benefit of the next of kin
may be maintained under the statute by
the personal representatives of the de-

ceased. Haggerty v. C. R. R. Co., 2 Vr.

349.

44. The act is in its highest sense reme-
dial, and is entitled to receive the liberal
construction which appertains to such
statutes. It should not be restricted to

cases where the deceased leaves a widow.
Ibid.

45. In a suit for negligence resulting

in death, it is sufficient to aver in the
declaration that the deceased left a widow
or children, without naming them. 3Ic-

Glone V. N. J. R. R. Co., 8 Vr. 304.

46. It is proper, although perhaps not
indispensable, to allege that such widow
or next of kin has sustained some pecuni-
ary loss. Ibid.

47. Query. Whether the termini of the
road on which the injury was sustained,

must be set out in the declaration. Austin
V. N. Y. and E. R. R. Co.. 1 Dutch. 381,

384.

48. Culpable negligence is sufficiently
stated in that " the defendants so careless-

\\. negligently, improperly and unskill-

fully managed * * * said locomotive
engines, and the fire therein contained,
that by and through the carelessness, reck-
lessness, and improper management and
conduct of the defendants, sparks of fire

and igneous matter flew out of said en-

gines into and upon the plaintifi"'s house,
and caused the same to be consumed."
Weher v. M. and E. R. R. Co., 6 Vr. 409 ; S.

C, 7 Vr. 213.

49. A count alleging that the iDlaintifF

was in the car of the defendant, and was
thrown therefrom by the carelessness of
the agents of the defendants, is too gen-
eral in its description of the mode of the
injurv. C. R. R. Co. v. Van Horn, 9 Vr.
133.

"

50. The plaintiff in an action for inju-

ries resulting from the negligence of the
defendant, is not bound, as part of his

case, to show affirmatively that the in-

jury was not occasioned or contributed to

by any negligence on his part. A. J. Ex-
press Co. V. Nichols, 4 Vr. 434.

51. But if it appears by the plaintiff's evi-

dence when he rests his case, that his own

I

negligence contributed to the injury for
which he sues, it is the duty of the court
to non-suit, and in such cases a writ of
error will lie for the refusal to grant the
non-suit. Ibid.

52. To conclude a plaintiff from main-
taining an action to recover damages for

injuries occasioned by the negligence of a
defendant, on the ground that the injury
was contributed to by liis own conduct, it

must api)ear that the plaintiff's conduct
was negligent, and that his negligence con-
tributed to tlie injury in such a manner
that if he had not been negligent he would

: have received no injury from the negli-
I gence of the defendant. Ibid.

I

53. It is a question for the jury, whether
I
orders given by the company the day after

an accident haijpened, not to blow the

;

whistle louder than necessary in future,
I was an admission that on the day in
question it was blown louder than neces-
sary, Drake v. Mount, 4 Vr. 441, 447.

See Action ox the Case, |§ 8-11, Costs,

§ 53, Damages, U 1. 25, 55, 61, 110, Equity,

I? 527, 528, Evidence, g 580, Insurance, g

89.

NEW TRIAL.

I. General Principles.

II. Grounds for a Xew Trial.

[a]

{b)

(c)

id)

ie)

(./)

ig)

[h]

As to the court.

( 1

)

Improperly admitting or re-

jecting evidence.

(2) Misdirection.
As to the jury.

(1) Illegality.

(2) Misconduct.
As to the party.

Excessive or inadequate damages.
Verdict against evidence.

Discovery of new evidence.

Surprise.

Other grounds.

III. Practice.

I. General Principles.

1. In cases of moment, where justice is

not done upon one trial, the injured party
is entitled to another. V^mck v. Hidi,

Pen. 578, 580.
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General Principles.

2. Also, where a party has been deprived

of the protection of clear and ini]jortant

principles of law. Boylan ads. Meeker, 4

Dutch. 274.

3. Under special circumstances, the court

will grant a third trial. Den. v. Vancleve,

2 South. 589, 651, (a) ; Lloyd v. Neivell, 3

Hal. 296.

4. The allowance of a third trial is

altogether discretionary, and was refused

on an application to set aside a second
verdict in slander, because the damages
were excessive, where the first had been
set aside for the same reason. Vunck
V. Hull, Pen. 814. See Scull v. Daniel,

Pen. 576.

5. After two trials, a new trial was
granted in ejectment. Den. Johnson v.

Morris, 2 Hal. 6, Rossell, J., dissenting.

6. A new trial may be granted in eject-

ment, after a trial at bar, evidence on
both sides and a verdict for the defend-

ant. Den. V, Vancleve, 2 South. 589, 651.

7. That a new trial might be granted in

ejectment. See Den. Chews v. Driver,

Coxe 16(j ; Den. Snedekers v. Allen, Pen. 35
;

Den. V. Snowhill, 1 Gr. 23 ; Den. v. McShane,
1 Gr. 35 ; Den. v. Doivnam, 1 Gr. 136 ; Den.
v. Wintermide, 1 Gr. 177.

8. Where the conduct of a party has
been entirely fair, and the proceedings of

the court below regular, this court will

never reverse the judgment in order to let

the defendant have a trial on the merits.
Murat V. Boulton, 1 Gr. 304.

9. Where the issue tried resolves itself

into a mere question of fact, which is

properly' submitted to the jury, and no
complaint is made of the charge of the
court, a new trial will not be granted, un-
less, upon a review of the facts, it clearly

appears that injustice has been done.
McEowen v. Letvis, 2 Dutch. 451.

10. Where justice has been done
by a verdict, although there has been a
misdirection by the judge, a new trial

should not be granted. Snyder v. Findley,

Coxe 78; State v. Wells, Coxe 424; Den.
Steehnan v. Steelman, 1 Harr. 66 ; State,

Reeves v. Ferguson, 2 Vr. 107 ; Joslin v.

N. J. Car Spring Co., 7 Vr. 141. See Infra,
§40.

11. A verdict will not be set aside be-
cause illegal testimony has been ad-
mitted, if it clearly appears to the court
that the verdict is right, irrespective of
such illegal evidence. State v. Engle, 1
Zab. 347; Jackson v. Miller, 1 Dutch. 90,
93.

12. In the assessment of damages for
lands taken for the purpose of a railroad,
when it appears to the court that injustice
has been done through some mistake or
misapprehension of the jury, the verdict
should be set aside. Cadmus v. C. R. R.
Co., 2 Vr. 179. See Hutchinson v. Coleman,
5 Hal. 74.

13. A verdict will not be set aside where

there is conti-adictory evidence, and the
judge certifies that he is satisfied. Den.
Merritt ads. Johnson, 2 South. 454; Journey
V. Hunt, Coxe 235, 241 ; Den. Cozens v. Col-

son, Pen. 877, 881 ; Den. v. Ayres, 1 Gr. 153;
S. and E. R. R. Co. ads. Doughty, 2 Zab.
495, 517. See Equity, ? 1367.

14. If tlie justice who tried the case is

not satisfied, it is strong ground for a
new trial. Den. Denman v. Baldwin, Pen.
947 ; Dp Witt v. Vliet, 1 Harr. 356 ; Lloyd v.

Neivell, 3 Hal. 296.

15. So, where such justice acknowl-
edges that his charge was incorrect.

Thompson v. Burdsall, 1 South. 170, 173, (a)

;

Davis ads. Winants, 3 Harr. 306, 307.

16. If, on reversing a judgment of an
inferior court, the merits appear on the
record to be with the plaintiff, the court
above may give judgment on the case;
but if it is reversed for some deficiency
in defendant's proof, which may be sup-
plied on another trial, a venire de novo
should be directed. Shotivell v. Denman,
Coxe 296.

17. The remedy in case of a false ver-
dict, is bv new trial. Slalcope v. Copner,
Pen. 132, 133.

18. A verdict ought never to be main-
tained on unsound principles publicly

pronounced. Lippincott v. Souders, 3 Hal.
161 ; Thompson v. Burdsall, 1 South. 170,

172.

19. After a view, special reasons must
be assigned for granting a new trial ; but
this rule does not apply where the jury
disregarded the judge's charge. Ibid.,

166.

20. This court Avill not award a venire de
novo, where it is manifest that it will not
benefit the applicant. Vayi Dyke v. Van
Dyke, 2 Hal. 478.

21. If an insolvent debtor apply to the
court of common pleas for a discharge,
and the case is tried before a jurj', the
court for sufficient reasons, have power
to set aside the verdict and order a new
trial. Van Waggoner v. Coe, 1 Dutch.
197.

22. Although some of the defendants
against whom the verdict is rendered,
express their satisfaction with the fairness

of the trial, and their consent that the
verdict should be established, this affords

no legal barrier to the granting of a new
trial. Dodd v. Pierson, 6 Hal. 284.

23. A verdict should comprehend the
whole issue, and every issue submitted
to the jury in a particular cause; if it does
not, the verdict may be set aside. Stewart

V. Fitch, 2 Vr. 17.

24. If a judge makes a clear mistake
as to the postponement of a trial, it may
be remedied bv a new trial. Ogden v. Gib-

bons, 2 South. 518, 531, 853.

See Amendment, ^ 12, Courts, §§ 50, 51,

Justices Court, § 11.
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II. Grounds for a New Trial.

(a) As to the court.

(1) Improprrhj admUting or rejecting evi-

dence.

25. A verdict will not be set aside for

the admission of illegal evidence at the

trial, if no objection was then made to its

admission. See Evidence, ^§ 158, 391, 567,

568, 880.

26. Where the rule of dama,!j;e adopted
on the trial is fundamentally erroneous,
the verdict will, in some cases, be set aside,

although no objection was made to the

introduction of the evidence on which
such rule w'as founded. Hatfield v. C. R.

R. Co., 4 Vr. 251.*

27. In a case where extrinsic circum-
stances may properly be introduced to aid

in the construction of a deed, a new trial

should be granted when it appears that

such circumstances were not fully before

the court and jury, and that the damages
awarded bv the jurv were excessive. M.
and E. R. R. Co. v. Bonnell, 5 Vr. 474.

28. Where erroneous matter is merely
expository and laid under a videlicet, or by
way of innuendo, or is clearly insensible or

impossible, tlie judge, at the trial, may
reject evidence offered to sustain such
matters, and a general verdict will not be
vitiated thereby. Potts v. Clarke, Spen. 536.

See Evidence, | 508.

29. So, where immaterial evidence is

rejected. Schenck v. Cutlrell, 1 Zab. 5.

30. Where the verdict is precisely such,

as the jury ought to have rendered upon
the plaintiffs' evidence, a new trial will not
be granted because the judge admitted un-
lawful evidence on the part of the defend-
ant, if it was only corroborative of the

facts already proved by the plaintiff. Den.
Steelman v. Steelman, 1 Harr. 66.

31. Where a certiticate of the appraise-

ment of damage done by cattle was ille-

gally admitted after the aj^praisers them-
selves had testified, it could have had
but little effect on the jury, and therefore

is no ground for a new trial. Crane v.

Sayre, 1 Hal. 110.

32. It is no good ground for a new trial

that the judge rejected pieces of testimony,
which viewed abstractly might technically

have been admissible, if it is manifest from
the whole case that the}' w'ere offered as

introductory to an instrument in writing

which of itself was not competent evidence
in any aspect of the case. No injustice

could be done to the party by such re-

jection. Smith ads. Perry, 5 Dutch. 74.

33. IS or will judgment be reversed be-

cause a party was improperly prevented
by the court from pursuing a particular
course of examination, wben it appears
tlint the witness was afterwards fully ex-

amined on the same points by another

course of examination. Wallace v. Van
Waggoner, Spen. 175.

34. If illegal evidence is admitted on
the trial, a new trial will not be granted
on that ground, if it appear tliat there was
sufl&cient legal evidence to warrant the
juiv in liuding the verdict. Myers v. Hol-
lingsworlh, 2 Dutch. 186.

35. If there is an irregular reference,

and a trial of excei)tions to the report be-

fore a jury, although the report be admit-
ted as evidence, a new trial will not be
granted where the verdict is right, irres-

pective of such illegal evidence. Paidison

ads. Halsey, 8 Vr. 205, affirmed, 9 \v. 488.

36. Where evidence of common usage
is improperly admitted, if the jury decide
the case correctly the court will not inter-

fere with the verdict. Smith v. Clayton, 5
Dutch. 357.

37. A new trial w^as refused where the

ground was, that a grand juror who
was rejected would have proved that a
witness swore differently before the grand
jury. Imlay v. Rogers, 2 Hal. 347. See
Evidence, P^i 130, 494.

38. It is no ground, that a witness in-

competent when he was offered, was not

then sworn. Ayres v. Vanlieu, 2 South.

765. 771.

39. A new trial will not be granted upon
the presumption of the ignorance of a

child fourteen years old, who, on her ex-

amination, stated that she had been taught

to read the Bible and usually attended

public worship in a christian church. Den.

v. Vandeve, 2 South. 589, 654.

See Ejectment, | 141, Equity, ?§ 136.5,

1366, Error, U 9. 14a, 15, 20, 20a, 23, 26-

30, 33, Evidence, U 83, 154, 563, 762.

(2) Misdirection.

40. A misdirection to the jury, is no
ground for anew trial, unless it affects the

Justice of the case. If justice be done by
the verdict, the court ought not to set it

aside. Princeton Turnpike Co. v. Gulick, 1

Harr. 161 ; Wyckoff v. Runyon, 4 Vr. 107
;

Mechanics' Ins. Co. ads. Nichols, 1 Harr.

410, 413. Supra, ^ 10.

41. The first two reasons relied upon in

this case for a new trial, viz. : that the ver-

dict w^as against evidence, and that the

charge of the court was erroneous, were
not sustained in point of fact. Den. Brower
V. Emerson, 5 Hal. 279.

42. Where the jury is called upon to

weigh the contradictory testimony of two
surveyors, it is not an objection to the

charge of the judge that he told the jury

"that in estimating and comparing the

conflicting opinions of the surveyors, they

should not overlook the fact that the plain-

tiff's surveyor was the same man by whom
the lots were originally surveyed and laid

out." Ibid.
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43. A new trial was refused where the

judge at the trial amended the demise in

an ejectment. Dm. v. Snoivhill, 1 Gr. 23
;

Den. Stevens v. De Hart, Feb. 1806, 1 Gr. 31

;

Den. V. McShane, 1 Gr. 35.

44. If a charge he erroneous, the plain-

tiff may obtain a new trial, althougli such
charge was made at his request. Lippin-

cott V. Souder, 3 Hal. 161. 105.

45. Anything in a charge Avhich is mere-
ly superfluous, is not ground for a new
trial. J)<ii. V. Winimnute, 1 Gr. 177, 181.

4G. Mere omissions in the charge of a

court can afford nu ground for a new trial,

unless it shall be manifest that the jury

erred through want of instruction, and
have found a verdict contrary to law. Den.
V. Sinnickson, 4 Hal. 149.

47. Where the judge directs the jury in

the real matters in controversy, but de-

clines to charge upon a point which is

superfluous, tliis court will not grant a
new trial. Den. v. Wintermute, 1 Gr. 177.

See Ejectment, ? 185, Equity, ^| 1361,

1364, Error, U 18, 31, 34, Il(o)(l)(ii), Jus-

tices Court, U 397-401, Law and Fact, | 8.

(b) As to the jury.

(1) Illegality.

48. If by order of the court the number
of jurors on the panel is reduced to seven,
and there is no challenge to the array
therefor, and the court order a tales, al-

though such order be excepted to the ver-

dict will not be set aside for illegality in

empanelling the jury. Smith v. Clayton,

5 Dutch. 357.

49. On a motion for a new trial, the de-
fendants cannot comi^lain that the issue
was tried by the justice before whom the
jury was struck, if they ])ermitted the jury
to be struck and the trial to he had with-
out objection. Bassett v. Johnson, 1 Gr.
Ch. 154.

See Coroners, | 2, -Iury, | 71.

(2) Misconduct.

50. Applications to set aside verdicts for
the misbehavior of jurors are addressed to
the sound legal discretion of the court,
and cannot ordinarily lie ijrought to the
test of any fixed and deiinite rule. Each
application must be determined mainly
upon its own peculiar facts and circum-
stances, and should be granted or refused
with a view, not so much to the attain-
ment of exact justice in the particular
case, as to the ultimate eflect of the deci-
sion upon the administration of justice in
general. Hutchinson ads. Consumers' Coal
Co., 7 Vr. 24.

51. Jurors separating for a short time,
and before verdict, but without improper

practice of the successful party, is no
ground for new trial. Clark v. Cole, Pen.
278; Oram v. Bishop, 7 Hal. 153.

52. That some of the jurors insulted.
others, broke out of the room and pub-
licly ate in an adjoining room, are good
grounds. Morrow \. McLennen, Fen. 9\S;
Shepherd v. Baylor, 2 South. 827.

53. iSo, that they went out of the room
and procured liquor which was given
to them by a tavern-keeper and the attor-
ney of the plaintiff for whom they found a
verdict, and conversed with the by-stand-
ers. Demund v. Gourn, 2 South. 687.

54. That jurors left the room and return-
ed while the argument was going on be-
fore the justice, is not good ground. Crane
\.Sayre,l Hal. 110.

55. Where refreshments were furnished
a jury during the night, without the knowl-
edge or consent of the plaintiff, and after
their verdict and discharge he ordered a
breakfast for them, in the bill for which
the landlord included such refreshments,
and in ignorance thereof the bill was paid
by the plaintiff. Held, not sufficient to set

aside the verdict. Harrison v. Roioan, 4
Wash. C. C. 32.

56. So, where a juryman, who dissented,
declared that he would go in, let the fore-

man announce the result, and if they were
not polled, would let the verdict pass,

but if they were, he should dissent ; never-
theless, if after that they should be again
sent out he would agree to the verdict.

The jury came in, were polled and he dis-

sented, after which they retired, again
came in, were polled and each one answer-
ed that he agreed. Ibid.

57. But not, because after they retired to
deliberate, they made a great noise and
confusion. Oram v. Bishop, 7 Hal. 153.

58. If the jury and the officers fail to
comply with the instructions given them
by the court, it does not follow that on this

account, ipso faxto, the verdict must be set

aside. An application to set aside a ver-

dict is always addressed to the soiwid dis-

cretion of the court. State v. Cucuel, 2 Vr.
249.

59. Even in a capital case, a verdict will

not be set aside on account of the miscon-
duct or irregularity of a jury, unless it be
such as might affect their impartiality or
disqualify them from the proper exercise
of their functions. Ibid.

60. If any ground whatever appears for

a belief or even suspicion that sucli a

condition of things existed, a new trial

ought freely to be granted. Ibid.

61. That the officers who were ordered
by the court to take the jury to some con-
venient private place, kept them at a pub-
lie inn, an officer being always with them,
is no ground for setting aside the verdict.

Ibid.

62. That one of the jurors on a visit

home with the officer went into the house
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for a short time, while the offic6r remained
outside at the door, will not vitiate the ver-

dict, if it is made to appear by the state,

that nothinti occurred which could raise a
suspicion of the juror receiving any bias.

Ibid.

03. It is neither censui-able nor irregu-

lar, that a juror visited his home on
three different occasions, in the })resence

of an officer, if it be shown that the juror
had no conversation with any one respect-
ing the trial. Ibid.

64. It does not vitiate the verdict, that
during the continuance of the trial, the
members of the jury at various times
drank ardent spirits, there not being the
slightest evidence that any one was to the
smallest extent intoxicated, or in any per-
ceptible degree under the influence of in-

toxicating agents, and tlie negative testi-

mony upon the point being of the most
conclusive character. Ibid.

05. The expression of a wish that the
defendant might be hung, made in the
presence of the jury by an intoxicated
man and the reading in the newspapers
by two of the jurors, small i^ortions of
what appeared to be a report or abstract
of the evidence, are not sufficient grounds
to set aside a verdict. Ibid.

00. A verdict is never set aside for a
juror's misbehavior towards the court, un-
less it is prejudicial to one or other of the
parties. Crane v. Sayre, 1 Hal. 110.

67. A verdict decided by lot will be set

aside. Kennedy v. Kennedy, 3 Harr. 450.

See Jury, § 70.

08. Affidavit of one of the jurors as to
the misconduct of the jury not admitted
to impugn the verdict. Brewster v. Thomp-
son. Coxe 32. See Sheppard v. Sheppard, 5
Hal. 250, 254.

09. A juror shall not be permitted to
impugn a verdict, in which he himself has
joined. Randall v. Grover, Coxe lol; Dare
V. 0(/den, Coxe 91, 92, note; Clark v. Read,
2 South. 480. See Vunck v. Hall, Pen. 814.

70. On rule to show cause why a verdict
should not be set aside, on the ground of
misbehavior of jury, the affidavits of jurors
in their own exculpation, are admissible
in evidence. Kennedy v. Kennedy, 3 Harr.
450.

71. The affidavits of jurors, or evidence
of their admissions, are not competent tes-

timony to prove their own misconduct;
but it may be proved by the oath of a fel-

low-juror, who is not inculpated. Deacon
V. SImve, 2 Zab. 170.

72. Affidavits of jurors are admissible in
their own exculpation, and to sustain the
verdict ; but when (jflered for the purpose
of contradicting or destroying the ver-
dict, they have always been regarded by
this court as against the policy of the law,
and on that ground have been invariably
rejected. Hutchinson ads. Consumers' Coal
Co., 7 Vr. 24.

73. Affidavit of a juror not allowed to
prove what was the ground of the verdict.
Schenck v. Stevenson, Pen. 387; Harrison v.

Roivan, 4 Wash. C. C. 32, 35.

74. The affidavits of jurors, stating that
in making uj) their verdict, they were in-

llucncod by lacts related to them l)y some
of their fellow-jurors after they had re-

tired from the i)ar. caimot be read on a
motion to set the verdict aside and grant
a new trial. Den. Popino v. McAllister, 2
Hal. 40.

75. The court was evenly divided as to
admitting the affidavit of a juror to prove
that in making up their verdict the jury
had charged each of two partners with
one-half of a bad debt, without knowing
what was the interest of each partner
therein. Jessup v. Cook, 1 Hal. 434, 440.

70. Jurors were admitted as witnesses to
prove that in a former suit the jury award-
ed no damages for the injuries complained
of in the second suit. Van Schoick v. Del.

and Rar. Canal Co., Spen. 249, 251.

77. An admission by a juror may be
proved by the person to whom it was
made. Tomlin ads. Den. Co.v, 4 Harr. 70,

79.

See Arbitration, ^ 100, Contempt, |§
25-28, Crimes, ^ 314, Evidence, § 730, Jury,
170.

(c) As to the party.

78. In general, where both parties
are innocent, a tainted verdict will be set

aside without hesitation, on the applica-
tion of either party. But this will not be
done on the aiDplication of one who has
attempted, directly or indirectly, to influ-

ence the jury b\' improper means, or who
has encouraged, or prompted, or know-
ingly permitted such an attempt, or who
Vests under any just suspicion of having
done so. Hutchinson ads. Consumers' Coal
Co., 7 Vr. 25.

79. The facts in this case, pointing sus-

piciously to a corrupt arrangement be-

tween a friend of the defendant and one
of the jurors, but nothing appearing to

cast suspicion on the defendant. Held,
that on his application, the verdict should
be set aside. Ibid.

80. A new trial will be ordered, if the
party obtaining the verdict so conducts
himself during the trial, by paying to the
jurors unusual civilities and attentions,

and treating and conversing with some of
them, in* such a manner and under such
circumstances as to excite a violent suspi-

cion that this was done for the purpose of
influencing the verdict. Phillipsburg Bank
v. Fulmer, 2 Vr. 52.

81. Speaking in the presence of one of
the jurors, of the merits of a cause about
to be tried, is a sufficient interference hy a
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party to vitiate a verdict in bis favor.

Sloan v. Harrison, Coxe 123.

82. If persons claimins; under the same
title with a jiarty, in his presence and
without any objection hy him, endeavor
to prejudice a juror in favor of his title, a

verdict for him will he set aside. Den.

Chews V. Driver, Coxe 166.

83. The phiintiff having entertained the

jurors with eating and drinking during
the progress of the trial, as well as at its

close, the verdict in his favor was set

aside, and the judgment reversed. Drake
V. Newton, 3 Zab. 111.

8-4. Treating the jury after their verdict

is rendered, aUhough not sufficient to set

it aside, is reprehensible. Kennedy v. Ken-
iie.dy, 3 Harr. 450, 460.

85. It is not sufficient cause to set aside

a verdict, that a person in the employ of

the successful party, conversed during the
trial on one occasion with two of the
jurors, took refreshments in the same box
with them at an oyster-saloon, and without
their knowledge paid for them, if it does
not appear that the successful party was
implicated in the transaction, or that they
talked about the question in the cause, or
that the jurors were at all influenced by
the occurrence. Eakin v. Morris Canal
Co., 4 Zab. 538.

8(3. In a doubtful or contested case, the
court will set aside a verdict, if it appears
that the prevailing party by himself, his

retainers or agents, has been in private
coinmunication or held any conversation
with one or more of the jurors, on the
subject of the trial, during its progress.
Tomlin ads. Df)i. Cox., 4 Hnrr. 76.

87. The court will not stop to inquire,

whether the juror was influenced, or not,

by what was snid to him. It is an inquiry
of too delicate and difficult a character to

be made the basis of judicial action in such
a matter. It is enough, that the party was
in private intercourse with the juror on
the subject of the trial. Ibid.

88. If, after they have begun their de-
liberations, a paper relating to the cause,
though of little or no moment, be given to

the jury by f)ne party, without the con-
sent of the other, it will vitiate the verdict.

Jessup V. Eldridqe, Coxe 401. See Justices
Court, §^ 403, 410.

89. A new trial applied for on the ground
that a witness for the defendant made
statements in the hearing of some of the
jury which might have influenced the ver-
dict, was refused, as it appeared that there
was no evil intention, that the defendant
had no concern in the tran.saction and that
the verdict was satisfactory to the court.
Jones v. Vail, 1 Vr. 135.

90. Pending a trial, if jurors go to the
place in dispute, along with the witnesses
and relatives of one of the parties, without
the knowledge of the other party, for the
purpose of having the premises shown, or

the evidence explained ex parte by these
witnesses, it is such misconduct in the
jurors as will sot aside the verdict. Deacon
\\ Shreve. 2 ZaI). 176.

91. An aflB.davit of a party who at-

tempted to bias a, jury, was held inadmis-
sible. Sloan V. Harrison, Coxe 123.

92. Similar affidavits were admitted to

prove that the affiants did not treat, nor
authorize any person to treat the jury
before verdict. Oram v. Bishop, 7 Hal. 153,
159.

See Jury. ^^ 17.

(d) Excessive or inadequate damages.

93. Where a jury find a verdict for a
larger amount than is shown by the evi-

dence to be due, the court will set aside
the verdict, and order a new trial. N. J.

Flax Co. V. Mills, 2 Dutch. 60; Ajxjar v.

Hiler, 4 Zab. 812.

94. When it is impossible to reconcile
with any legal principle, the amount of
the damages found by the jury, the ver-

dict will be set aside. Ellsworth v. C. R. R.

Co., 5 Vr. 93.

95. In an action on the case for over-
flowing lands, the jury are to decide the
amount of damage. Winans v. Brookfield,

2 South. 847.

96. In an action of trespass, the title to

lands does not pass to the defendant by
a verdict for the plaintifl", but remains
in the plaintift', and therefore a verdict

for damages, to the full value of the
land, is manifestly wrong. Thompson v,

Morris Canal Co., 2 Harr. 480.

97. So, although the trespass consisted
in digging holes and depositing piles of
earth taken from a canal which was being
built. Ibid. 484 ; Cadmus v. C. R. R. Co.,

2 Vr. 179, 181.

98. If in an action to recover damages
on a building contract, the jury render a
verdict for a considerable sum more ($700)
than is supportable by the evidence sub-

mitted to them, without misconstruing the
contract, or adopting illegal evidence, the

verdict will be set aside. Dodd v. Pierson,

6 Hal. 284.

99. A Protestant Episcopal minister was
barred out of the church building, on a
Sunday, by his wardens and vestry-men.
Held, that in a suit by the minister, a ver-

dict for substantial damages for such act

should not be disturbed. Lynd v. Menzies,

4 Vr. 162.

100. Where a passenger's foot was crush-

ed by being caught between a ferry-boat

and "the wharf, without his negligence.

Held, that a verdict of $2,500 damages was
not so excessive that the court would
set aside the verdict. N. J. R. R. Co. ads.

Palmer, 4 Vr. 90.

101. Actions of trespass and for assault
and battery", are in their nature vindic-



NEW TRIAL, ir. 843

Grounds fur a Now Trial.

tivo, and wiien a jury gives e.\em|)lary

damages, the general and safest rule is

tor the court not to interfere, unless they
are manifestly outrageous. Alkii v. Ci-aig,

1 Gr. 294.

102. Damages for torts, should l)e out-

rageouslv excessive to justify a new trial.

Vunck x' Hull, Pen. 579, 814.'

103. In actions for torts to the ))ersou

where there is no measure of damages
except the discretion of the jury, the
courts seldom or never set aside verdicts

for niere excess of damages. Berry ads.

Vreeland, 1 Zah. 183.

104. And unless " the damages given
manifestly show the jury to have heen
actuated hy passion, partiality or pre-
judice," the verdict will not be disturbed.

Deacon v. Allen, 1 South. 338, (a) ; Taylor v.

Vanderveer, 4 Harr. 22 ; Furman v. Apple-
gate, 3 Zab. 28 ; Ogden v. Gibbons, 2 South.
518, 536, (a) ; Reuck v. McGregor, 3 Vr. 70.

105. A verdict of twenty dollars against
an overseer of the highway for cutting
down a tree will not be disturbed, where
the question of wilfulness was properly
left with the jurv. Winter v. Peterson, 4
Zab. 524.

106. Where a fireman on a railroad,

earning two dollars a day, was killed bj^

the negligence of a fellow-employe, a ver-

dict of $3000 against the company in a
suit brought by his mother for damages
caused by his death, was set aside as ex-

cessive. Paulmier v. Erie R. R. Co., 5 Vr.
151, 158.

107. If the plaintiff enter a remittitur
for the excess of the verdict over the
amount shown by the evidence to be due,
the court, in its discretion, will refuse a
new trial. N. J. Flax Co. v. Mills, 2 Dutch.
60; Budd v. Hiler, 3 Dutch. 43, 49; Raf-
ferty v. Jersey City, 4 Vr. 368.

108. In an action to recover damages for

overflowing lands of the plaintiff, a verdict
for only nominal damages will not be set

aside, if the jury had reason to believe from
the evidence that some part of the injury
complained of was occasioned by an un-
lawful act of the defendant, but that the
damages resulting from such act bore no
appreciable proportion to those actually
sustained by the plaintiff and resulting
from other causes. Phillips v. Phillips, 5
Vr. 209.

See Damages, U 3, 69, 70.

(e) Verdict against evidence.

109. The jury, when they tind against the
clear weight of the evidence, do not find
fact, but decide law. The presumption
is that they so find, not because they be-
lieve the fact to be so, but because they
think the law ought to be otherwise. Boy-
Ian ads. Meeker, 4 Dutch. 274, 477, Vreden-
burgh, J.

110. A juroi' may not reject evidence
because he will not believe it, nor ignore
facts fullv and clearlv proved. Ibid. 330;
N. J. Flax, Co. V. Milh, 2 Dutch. 60. 62.

111. The credibility of witnesses is the
peculium of the jury. Den. v. Vancleve, 2
South. 589, 678; Den. v. Downam, 1 Gr. 135,
147.

112. This court will set aside a verdict,
and grant a new trial, if, in their opinion,
tlie verdict is against the weight of evi-

dence, or if justice has not been done.
Hutchinson v. Coleman, 5 Hal. 74; Cham-
berlain V. Lrtson, 2 South. 452 ; Fuller v.

Carr, 4 Vr. 157.

113. A verdict evidently founded in a
mistake, or against the weight of evi-

dence, will be set aside. Corlies v. Little, 2
Gr. 373.

114. A new trial will be granted where
there is no evidence to sustain the ver-
dict. Seymour v. Lyon, 3IS. June, 1876

;

Lloyd V. Newell, 3 Hal. 296.

115. Where a witness testifies that he
has often seen the plaintiff write, and that
he takes his signature to a receipt offered

in evidence to be genuine, and the court
admits the receipt to go to the jury, this is

prima facie evidence of the genuineness of

the receipt; and if, without any further

evidence upon the subject, the jury regard
the receipt as a forgery, the verdict will be
set aside as contrary to the evidence. Cook
V. Smith, 1 Vr. 387 ; N. J. Flax Co. v. 3Iills,

2 Dutch. 60, 62.

116. A verdict will be set aside as against

the weight of evidence, where only one
witness swears to his belief of the hand-
writing of the defendant ; and nine wit-
nesses, (one of whom was called by the
plaintiff himself), as familiar with the de-

fendant's signature, and from their course
and habits of business, as well, or better

qualified to judge, than that one witness,

swear to their disbelief of its being the de-

fendant's handwriting ; unless there are

circumstances in the case tending to sus-

tain and corroborate the plaintiff's wit-

ness, and the genuineness of the signature.

Bell ads. Shields, 4 Harr. 93.

117. Where defendants are charged as

carriers under a contract, or as common
carriers, and it appears from the clear

weight of evidence that the loss was occa-

sioned, not by the violence of the elements,
but bj' the want of ordinary exertion of

human skill and prudence, a verdict ren-

dered for defendants Avill be set aside.

Tuckerman v. Stephens &c. Co., 3 Vr. 320, 4
Vr. 543.

118. A jury may infer fraud from the

circumstances attending a transaction,

without any direct or positive proof but
not against the weight of evidence or from
insufficient evidence. Cole v. Taylor, 2

Zab. 59.

119. Where an injury for which suit is

brought is slight, and the verdict, although
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for a small amount, seriously affects the

interests and ri.nhts of the defendant, even
if the weiglit of evidence is not decidedly

with the defendant, but is contlicting and
open to great doul)t, the court will set aside

the verdict, and grant an opportunity for

further investigation. Kyersonv. Morris Ca-

nal Co., 4 Dutch. 97.

120. A new trial may be granted for

the insufficiency of the evidence below.

Whilmorc v. Corey, 1 Harr. 267. See Amer-
ican Ins. Co. ads. Anderson, 4 Vr. 151.

121. A verdict Avill not be set aside

where the weight of evidence is in favor

of it. State Bank v. Holcomb, 7 Hal. 191

;

Den. V. Vancleve, 2 South. 589, 070, 677,

Kirkpatrick, C. J., dissenting; Den. v. Doivn-

am, 1 Gr. 135, 147.

122. Where the verdict is against the

weight of evidence, yet if there is some
evidence both positive and circumstantial,

to support the verdict, and the court does
not see that the jury mistook the truth or

that justice has not been done, the verdict

will not be disturbed. Ibid., Drake, J.

123. Unless the evidence in favor of the

losing party clearly outweighs the evi-

dence for the party in whose favor the
verdict is found, the verdict will not be set

aside. Oram v. Bishop, 7 Hal. 153.

124. Where there is conflicting testi-

mony on both sides in regard to a dis-

puted fact, it is a proper question for the
decision of the jury, and this court will

not disturb their verdict. Washington
Bank v. King, 2 Gr. 45; Den. v. Johnson, 2

South. 454.

125. A verdict will not be set aside, as

against the weight of evidence, where the
Avitnesses on one side satisfactorily prove
that a dam has not been raised, and those
on the other, prove that the water in it is

higher, when the raising of the water,
which the verdict finds can be accounted
for by other alterations in the dam besides
the raising thereof. Morris Canal Co. ads.

Seward, S'^Zab. 219.

126. In a conflict of testimony, when
the facts found by the jury will sustain the
verdict, the court will not set it aside, al-

though in theii' opinion the jury might,
upon the evidence, have found otherwise.
Knickerbocker Ice Co. v. Anderson, 2 Vr. 333

;

Taylor v.' Vanderveer, 4 Harr. 22.

See Breach of Promise, ^ 3, Canals, | 4,

Certiorari, ^ 212, Equity,
'i 1374, Eject-

ment, § 171, Jury, § 64.

(f ) Discovery of new evidence.

127. In order to entitle a party to anew
trial on the ground of newly discovered
evidence, such evidence nuist be import-
ant, and show that injustice has been done.
Je.^sup V. Cook, 1 Hal. 434.

128. If the party applies for a new trial

on the ground of newly discovered evi-

dence, it ought to respect a new point, one
that has come to light since the trial, on
which the party has never been heard

—

such as a discovery of a release, or receipt
for part payment, or some new ground of
defence, and not further evidence in sup-
port of an old ground that has already
been contested. Den. v. Winterniute, 1

Gr. 177.

129. Newly discovered evidence as a
ground for a new trial, must be material
and of a decisive character, and such a&
to induce a belief that injustice has been
done; mere cumulative or corroborat-
ing evidence is not sufficient. Meclumics''

Ins. Co. ads. Nichols, 1 Harr. 410.

130. A new trial will not be granted ta
let in a party to produce new witnesses
for the purpose of discrediting those
examined liy his adversary ; nor on ac-

count of the discovery of new evidence
of a cumulative character. Den. v. Gei-

ger, 4 Hal. 225 ; Den. v. Winterniute, 1 Gr.

177; 181; Price v. Ward, 2 Hal. 127, 129;
Joslin v. N. J. Car Spring Co., 7 Vr. 141,

147 ; Deacon v. Allen, 1 South. 338, (6).

131. An affidavit made by one who had
been a witness in the cause, swearing to fur-
ther imYJortant facts, not stated by him on
the trial, because his recollection did not
then serve him, is only cumulative evi-

dence, and not sufficient ground for grant-

ing a new trial. Tonilin ads. Den. Cox, 4
Harr. 76.

131a. This rule admits of exception^
where the newly discovered evidence, al-

though cumulative, will render plain and
certain what was before doubtful. Mulock
v. Mulock, 1 Stew. 15.

132. This court will not grant a new trial

on account of the discovery of new and
important evidence, if such evidence might
with ordinary diligence have been dis-

covered previous to the trial. Sheppard v.

Sheppard. 5 Hal. 250; Deacon v. Allen, 1

South. 338, 343; Servis ads. Coojm; 4 Vr.
68.

133. This court will not grant a new trial

on account of newly discovered evidence,,

unless the facts newly discovered are laid

before the court in the shape of legal evi-
dence and not hearsay. Ibid.

134. Definition of cumulative evidence.
Dundee M'f''/ Co. ads. Van Riper, 4 Vr. 152,

156.

134rt. If such evidence is of a kind and
character different froin that adduced at

the trial, it will not be liable to the objec-

tion that it is cunuilative. Mulock v. Mu-
lock, 1 Stew. 15.

135. Upon an application for a new
trial on the ground of newly discovered

evidence, where it satisfactorily appears-

that testimony has, in fact, been discov-

ered since the former trial, which, by the
use of reasonable diligence, could not then
have been obtained, tliat such testimony
is material to the issue, goes to the merits
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of the case and is not cumulative, the ap-

plication will be granted. Dundee M'fg
€o. ads. Van Riper, 4 Vr. 152. See Yoiuir/

V. McPherson, Pen. 895.

See Equity, ?? 385-388, 398.

(g) Surprise.

13G. In a clear case of surprise and affi-

davit of merits, this court will reverse a

judgment in a justice's court, and direct a

new trial. P. R. R. Co. v. Aekmnmi, 4

Zab. 535. See Murat v. BnuUmi, 1 (Ir. 304.

137. Where every reasonable diligence
has been employed by a defendant to pre-

pare for trial, but he himself lias been un-

able to attend on account of sickness, and
an important witness for him had left the

country before the trial, and other circum-
stances are laid before the court, exonera-

ting the party from laches, and showing a

real and equital)le defence, and the merits

of the case have not been investigated, the

court will grant a new trial. Sherrard v.

Olden, 1 Hal. 344.

138. An affidavit of the attorney in the

cause, stating tliat he was not acquainted
with A. G. (who had been offered as a wit-

ness on the trial and rejected because he
Avas special bail for the defendant) and
had no idea of his being the person named
as special bail, and that the said A. G. was
in his opinion a material witness, does not
disclose that kind of surjirise which is

made the foundation of a new trial. 3Iat-

ihews V. Allaire, 6 Hal. 242.

139. The court will not grant a rule to

show cause why the verdict should not be
set aside, &c., simply because the defend-
ant was not in attendance with his wit-

nesses, by reason of his attorney having
told him he would be in time if he was in

court the second day of the term. Espe-
cially, if his affidavit does not disclose

facts which he expected to prove by his

witnesses, wdiich, if true, would have con-
stituted a clear and absolute bar to the
plaintiff's recover}'. Davis ads. Winants,

S Harr. 306.

140. When a witness, who has been in

a,ttendance during the progress of a trial,

fails to appear when called, the court w'ill

not reverse a judgment for that cause, no
motion having been made to postpone the
case or procure the testimony of the wit-

ness de bene esse ; and especially when it

appears that the evidence of the witness,

had he been present, would have been
only cumulative. Reed v. Barker, 1 Vr.
378, 3 Vr. 477.

141. The absence of a witness whose
testimony might have been discovered and
procured previous to the trial, is not a
sufficient ground to grant a new trial.

Servis v. Cooper, 4 Vr. 68.

142. After a lapse of several years, no-

tice of trial was given by the plaintiff's

counsel in the name of the attorney on
record, to the attorney of the defendant,
the latter having Ijecome, and then being
the clerk of the county. After objection
made at the trial. Held, no cause for new
trial, it not appearing that the defendant
had been misled or surprised I)y such no-
tice. Martinis v. Johnston, 1 Zab. 239. See
Attorney, §| 51-53.

143. It is no ground for a new trial, that
of two counsel of the plaintiff engaged
in the trial, one was called away during
the trial, if the other counsel proceeded
and tried the cause in his absence, without
requesting an adjournment. Starr v. 2'or-

rey, 2 Zab. 190.

See Equity, I 137.

(h) Other grounds.

144. After a verdict upon the merits the
court Avill not set it aside for mere techni-

cal defects in the declaration, where
enough appears to show the foundation of
the action, and the verdict and recover}'

may be pleaded in bar to another action
for the same cause. Baldwin v. 0'Brian,
Coxe 418.

145. A new^ trial may be awarded for a
defect in the declaration, or nature of the
action. Gibbons v. Ogden, 2 South. 853,

861, reversing Id. 518.

146. A juror may not prove that a de-

fendant was so obnoxious that he dare
not appear at the trial, as ground for set-

ting aside a verdict. Randall v. Grover,

Coxe 151.

147. If the plaintiff does not submit to a
non-suit ordered by the judge, but re-

ceives a verdict in his favor, the court will

amend the postea, and set aside the vei'dict

on motion, although the defendant pro-

ceeded to trv the cause. Den. Hoover v.

Franklin, 2 South. 850.

148. So, where witnesses swear against

their own attestation. Young v. McPher-
son, Pen. 895, 808.

149. That a constable wrote to a jury,

"it is a clear case," is no cause for rever-

sal. Price V. Lambert, Pen. 533.

150. In an action of trespass q. c. /., the

defendants pleaded (1) not guilty, and (2)

lib. ten. with a justification, the jury found
the defendants guilty under the first plea,

and not guilty under the second. Held,

that the findings were inconsistent; that

no judgment could be rendered thereon,

and a new trial was awarded. Turner v.

Beatty, 4 Zab. 644.

151. A verdict will not be set aside

because rendered on Sunday. Van Riper

V. Van Riper, 1 South. 156.

See CoxsTiTUTiox, § 83, Justices Court,

U 413-421.
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III. Practice.

152. It is not necessary for the ijarty

making a motion for a new trial to give

notice of it to the opposite party, or to

tile the reasons for the application. Ry-
erson ads. Graver, Coxe 392.

153. A rule to show cause is not a mat-
ter of course. Stille v. Wood, Coxe 224, 225.

154. A rule to show cause is, of itself, a
proper notice in all cases. State v. Hunt,
Coxe 287.

155. Where the court has expressed an
opinion upon any matter, it can only be
reviewed hv a rule to show cause. Den.
Van Arsdalen v. Hull, 4 Hal. 390.

150. If the court be equally divided, a

rule for a new trial will be refused. Iin-

lay V. Rogers, 2 Hal. 347.

157. If the defendant dies after the
entry of the rule for judgment nisi, and of

the rule to show cause, still the court will

hear the argument, and if it appears that

the defendant has been deprived of any
substantial right, or subjected to any plain

and manifest prejudice, either by the error

of the judge, or the fraudulent manage-
ment of his adversary, the court will arrest

the proceedings and set aside the verdict,

although tliere could be no new trial. Mann
V. Glover, 2 Gr. 195. See Corlies v. Little, 2

Gr. 373, 382.

158. In a case where the defendant died
two terms after the rule had been allowed
and before the argument, judgment, if for

the plaintiff, would be entered as of the
term when the postea was returned. Den.
V. Tomlin, 3 Harr. 14. See Abatement,
I 55.

159. The court will not set aside a ver-

dict, unless application is made within a
reasonable time. Randall v. Grover, Coxe
151.

160. If a plaintiff is in laches in not tiling

his postea, he cannot dismiss a rule to show
cause obtained by the defendant, on ac-

count of tlie delay of the latter. Dansen
V. Johnson, 1 Gr. 264.

161. The court will, on a motion for a
new trial, be very loath to listen to an ob-
jection at bar, wliich was not raised on the
trial. Den. v. Doivnani, 1 Gr. 135.

162. On a motion for a new trial on the
ground of misdirection, the court will not
admit evidence tending to prove particular
facts to be different from what they ap-
peared at the trial. Mott v. Pettit, Coxe 298.

163. Nor, after the allowance of the rule,

will the court decide as to the weight of
evidence on the former trial. Turner v.

Beatty, 4 Zab. 644, 647.

164. The grounds of the application may
be corroborated by the judge who tried
the cause. Dewitt v. Vliet, 1 Harr. 356.

165. The party who obtains the rule is

bound to make out a state of the case,
and submit it to the other party ; and, if

the parties cannot agree, application must

be made to the judge who tried the case.
Tillou V. Hutchinson, 1 Gr. 192. [See Rules
OF Supreme Court, ^ 32].

166. If a party intends to dismiss a rule
to show cause for want of a state of the
case, he must move for it before the argu-
ment is thrice noticed. If he does not, he
must obtain a rule that the advei'se party
furnish a state of the case within thirty
days, or that, in default thereof, the rule
to show cause will be discharged with
costs. Kennedy v. Kennedy, 3 Harr. 51.

167. On the argument of a rule to show
cause, the party is not confined to the
grounds on which the rule was obtained.
Den. v. Geiger, 4 Hal. 225.

168. Thus, a party may apply for a rule
on the ground of a mistake in the charge
of the judge, and on the argument of the
rule, prove the discovery of new evidence
as an additional ground. Ibid.

169. Where a plaintifi' neglects to carry
down his cause for trial at the next circuit

after a new trial has been awarded, judg-
ment as in case of non-suit may be ren-
dered against him, provided there is suffi-

cient time between the awarding of the
new trial and the circuit to give the requi-
site notice of trial. Fox v. Lamhson, 3
Hal. 366.

170. Where a verdict has been set aside
at the instance of the plaintiff, it is erro-

neous for the court afterwards to render
judgment final for the defendant, although
the plaintifi' has not paid the costs, as
directed by the court. Gillilandv. Raj)ple-

yea, 3 Gr. 138. But see Somers ads. Sloan,

3 Harr. 46.

171. The order for costs must be con-
tained in tlie rule for a new trial, after the
new trial is had it is too late to annex it

as a condition. Justices of Burlington v.

Fenninwre, Coxe 293.

See Appeal, ? 6, Attorney, §| 43, 44,

Certiorarl ? 174, Costs, V(rf), Courts, U
130, 131, Crimes, V(./), Exceptions, U 33,

34, Rules of Supreme Court, U 29-46.

NONSUIT.

1. A voluntary nonsuit is irrevocable.

Murray v. 3IcDougall, Pen. 956, Penning-
ton, J., dissenting.

2. If, after the court has given its opin-
ion that the plaintiff ought to suffer a
nonsuit, the plaintiff does not insist on
going to the jury, he is considered as suf-

fering a voluntary nonsuit. Runyon v.

C. R. R. Co., 1 Dutch. 556. See Error, ?

62a.
3. Whether a motion for a nonsuit shall

be heard after the regular time, (the close

of the plaintifi''s evidence,) is a matter for

the discretion of the court under the
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circumstance of the case. Romaine v.

Xorris, 3 Hal. 80.

4. Where a party rests after proving a

deed, and the court noiisuit.s him because
he did not prove his title, he cannot
afterward prove title, although it was in

court at the time. Johnson v. Smock, Coxe
106, luS. See Ejectment, ? 138.

5. The defendant is entitled to be heard
on a motion for a nonsuit ,though he may
liave said, "I rest too." Carman v. Smick,

3 Gr. 2.52.

6. The court should not nonsuit a party

where he makes out his case by prima
facie proof, but should put the defendant
uptjn his defence fur the purpose of rebutt-

ing the conclusions deducible from the
facts and circumstances proved by the

plaintiflF. Plotts v. Rosebury, -4 Dutch. 146.

7. Costs were denied to the defendant
where the court refused to nonsuit plain-

tiff for not trying his cause at cixxuit,

when lie ottered to proceed, but was pre-

vented by the court, because he did not
produce a paper for the defendant's use
as he had promised. Anonymous, Pen. 513.

8. A defect in pleading, which a ver-

dict would cure, is not a ground of non-
suit. Associates, ti-c. v. Halsey, 2 South. 750.

9. A deed from sheriff of B. was offered

in evidence. Held, that the non-produc-
tion of a fi. fa. in G., to warrant the testa-

tum in B. is not a sufficient failure of proof
to incur a nonsuit; the defect may be
supplied at any time. Den. Inskeep v.

Lecony, Coxe 39.

10. Tlie plaintiff who fails to bring his

cause to trial at any circuit court after it

is at issue, is liable to a judgment against

him, as in case of a nonsuit ; but unless
the motion for such judgment is made at

tlie term next after the first failure, there
must be two days notice of tlie intention
to make it. Shaw ads. Rar. and Del. Bay
R. R. Co., 3 Vr. 293.

11. It is not a foundation for a nonsuit
that tlie declaration does not lay tlie act

complained of to be "against the form of
the statute."' Tryon v. White. Pet. C. C. 96.

12. But the slightest variance in the
specification of a patent, as set fortli in the
declaration, is good ground. Ibid.

See Amexdmexts. U S", 115, Costs, § 152,

Error, l(aj(2)(ii). Evidence, I 597, For-
mer Recovery, ^ 11, Infants, | 75, Judg-
ments, ? 26, Justices Court, i'i 422-424.

627.

XOTICE.

1. In every proceeding affecting the
property of individuals, the owners of the
property affected ai-e entitled to notice of

the proceeding, although not directed by
the statute under which the proceedings
are had. Vantilburgh v. Shann, 4 Zab. 740;
St(Ue v. Jersey City, 4 Zab. 662, 666; Free-
holders of Hud.son v. State, 4 Zab. 718

;

Teivksbury v. Washimjton, 1 Hal. 177.

2. Whenever a court, or any person act-

ing under legal authority, is to act judi-
cially, or to exercise a discretion in a
matter affecting the rights of another, the
party thus to be affected, is to have rea-
sonable notice of the time and place
when and wiiere such act is to be done,
to the end that he may be heard in de-
fence, or for the pi'otection of those rights.

2^eic Jersey Turnpike Co. v. Hall, 2 Harr.
337.

3. Constructive notice is knowledge im-
puted on presumption, too strongto be
rebutted, that the knowledge must have
been communicated. Van Doren v. Rob-
inson, 1 C. E. Gr. 2-56.

4. If it appear by the record that the
notice was satisfactory to the tribunal to
whom application is made for the appoint-
ment of commissioners, this court will not
assume that the notice was invalid or in-

sufficient. Coster V. N. J. R. R. Co., 3 Zab.
227.

5. A notice requiring a company to
erect suitable wagon ways for farm cross-

ings, should specify what ways and how
many were needed. Green v. M. and E.
R. R. Co.. 4 Zab. 4s6.

6. Advertisement in a newspaper cir-

culating daily in the vicinity of men of
business is presumptive evidence of notice,

but may be overcome by positive proof of
the stockholder, that sucli notice did not
come to his knowledge. King v. P. and
H. R. R. Co., 5 Dutch. 82, 504.

7. A notice without a date is good, or if

it have an impossible date. Scott v. Dow. 2
Gr. 3-50, 353.

8. Where a defendant, by the terms of
his subscription to certain bonds, was en-
titled to a notice of calling in the instal-

ments thereon, he must have personal
notice ; that notices of the kind produced
were circulated in his neighborhood and
may have been seen or even received by
him is insufficient. N. J. Midland R. R.
Co. v. Strait, 6 Vr. 322, 326.

See Ab.\tement, | 44, Amendments, ?§

51, 197, Arrest, ^ 49, Attachment, §f 83,

121, Attorney, §§ 47, 48, 64, Bills and
Notes, III, Boundary, | 54, Certiorari,

U 76-78, Contracts, Yie), Conveyance.
\{dj. Divorce, U 130a, 131, Dower, ii 117,

Eminent Domain, III(c), Equity, i 421,

Y(flj(3), V(9)(6), Evidence, I, X'6), Forci-
ble Entry, II(6)(2), Injunction, lil(rti(2),

V(6j(lj, Inslrance, U 31, 32, 55, 56, llig),

Landlord and Tenant, IV(a), Mechanics
Lien. I{e), Mortgage, II, Municipal Cor-
porations, IV(6), Partition, Possession,
Roads.
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NUISANCE.

I. What Constitutes.

(a) To navigation.

(b) To hig/urays.

(c) To health, comfort, and property.

II. Continuation.

III. Remedy.

(a) Prevention by injunction.

(1) Jurisdiction of equity.

(2) Filiiiijlnll.

(i) By the Attorney-general,
(ii) By parties injured

(3) Proof of the nuisance.

(4) Riglit of the complainant.

(5) Degree and kind of injury.
(i) Special.

(ii) Irreparable.

(6) Where there is a remedy at

law.

Abatement.

(1) By private individuals and
jjublic officers.

(2) By indictment.

(3) By injunction.

(c) Laches.
[d) By action at law.

ih)

I. What Constitutes.

(a) To navigation.

1. In cases where obstructions to navi-
gation are about to be erected, and which
when erected, can only be removed at
great expense and sacrifice, it is import-
ant that the court should exercise a pre-
ventive remedy bv injunction. Att'y.

Gen. y. H. R. R. R. Co., 1 Stock. 526.
2. So, where the defendants were about

to erect a railroad bridge, and were re-
quired to place it in such a position as to
do the least possible injury to naviga-
tion, and it was alleged that the position
in wliich the piers and draw were about to
be placed was not the one least injurious,
and it appeared that such position was
unusual and unnatural, and the allega-
tions of the bill were supported by the
affidavits of persons best capable of form-
ing a judgment as to the effect, an injunc-
tion was allowed restraining the defend-
ants from erecting the piers and draws in
the proposed position, until the question
whether that was the proper position was
determined. Ibid.

3. The unauthorized change of the
location of a bridge over a navigable
stream, is a public nuisance. Allen v.

Board of Freeholders, 2 Beas. 68, 73. See
Bridges, Corporations, ^ 88.

4. Every wharf, pier or bridge is not
necessarily a iniisance, because instead of
injuring, it might in some case benefit the
navigation ; but every erection in a navi-
gable river, which obstructs or hinders the
navigation, is a nuisance; for the fact that
it does obstruct or hinder the free naviga-
tion to which the public is entitled, is pre-
cisely what makes it a nuisance, " ad com-
mune nocumentum." Newark Plank Road
Co. V. Elmer, 1 Stock. 754, 788.

5. Without legislative authority no one
has a right to obstruct navigation to any
extent, and where a law authorizes an ob-
struction without defining its precise na-
ture, it must be restrained to what is rea-
sonably necessary to effect the purpose
intended. Ibid.

6. A vessel has a right to the unobstruct-
ed use of the whole natural width of a
river, and if that width be unnecessarily
diminished so as to impede the navigation
at all times, the structure which occasions
such injury is a nuisance. Ibid. 790.

7. But if such structure be authorized
by the legislature it cannot be adjudged a
nuisance if executetl in an authorized
manner in an authorized jjlace. Att'y Gen.
V. N. Y. and L. B. R. R. Co., C. E Gr.49.

8. Where a creek was large enough in
width and depth of water for navigation,
if any such navigation were wanted, but
it appears that it was not then and
never would be used for such purpose, the
defendant will not be enjoined from erect-
ing an embankment across such creek, on
the ground that it woiud be a public nuis-
ance as obstructing navigation. Gilbert v.

Morris Canal Co., 4 Hal. Ch. 495, 505.

8a. On notice, a preliminary injunction
having been granted to restrain the erec-
tion of an embankment across a creek, on
the ground that it woukl prove a nuisance,
after hearing upon affidavits on both sides,

and especially upon the affidavits of the
defendants themselves, going to the merits,
such injunction will not be dissolved on the
answer of the defendants. Sinnickson v.

Johnson, 2 Gr. Ch. 374. See Equity, ^§ 84
87.

9. The viaduct built by the D. and B. B.
R. R. Co., from the Jersey shore to the
middle of the river, to meet part of the
same structure built by the North Penn-
sylvania Railroad Company from the
Pennsylvania shore, does not interfere
with the navigation of the river, and is

not a nuisance in fact. Att'y Gen. v. D.
and B. B. R. R. Co., 12 C. E. Gr. 1.

10. An act incorporating a plank road
company, authorized the company to

drive piles, and erect piers, wharves, etc.,

in the river P., provided, that the free and
uninterrupted navigation of vessels in said
river be not thereby prevented by any
bridge or other obstruction, and requiring
the company to keep a ferry-boat, &c.
Held, that the act authorizes the company
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to extend their works beyond the banks
of the river, only to such an extent tliat a
ferry-boat of" sn it able diniensions may reach
the wharves or piers at low water, and be
safely received and held at the en(ls of the

piers. ]'^an Wa(/en<'ii v. Keivaric Plank Road
Co. 4 Hal. Ch. 58(5 ; S. C, allirincd, 1 Stock.

754.

11. As the jilan upon which the com-
pany were i)roceeding to construct their

works in and over the river, extended into

the river to the obstruction of navigation
beyond what was necessary for the pur-
poses authorized by the act of incorpo-
ration. Held, that such works would be a

nuisance, and that the defendants should
be restrained from constructing them
upon that plan. S. C, 1 Stock. 754.

See Bridges, II((/), Canals, Clams and
Oystkrs, I 13, Constitution, 'i^ 105, 174,

149, Easement, 1(a).

(b) To highways.

12. In general, a trespass will not be
restrained by injunction. But where the
trespass is an obstruction to a public high-
way, it is a nuisance of a character which
this court will prevent by injunction. i1/o?--

ris Canal Co. v. Pagan, 3 C. E. Gr. 215 ; S.

C, 7 C. E. Gr. 430.

13. Query. Whether a turnpike gate
in the midst of a dense city population
is a nuisance. State v. Passaic Turnpike
Co., 3 Dutch. 217.

14. Query. Whether a market-house
in such street is a nuisance. Hiqqins v.

Princeton, 4 Hal. Ch. 309. See State v.

Laverack, 5 Vr. 201.

15. An area opening into a public foot-

way, or so near thereto that persons, law-
fully using the way Avith ordinary care,
might by accident fall into it, is -per se a
nuisance, and only ceases to be such when
proper means are adopted, either by en-
closure or otherwise, to guard against the
occurrence of such accidents. Temper-
ance Hall A.ss'n v. Giles, 4 Vr. 260.

16. The construction of a railroad
operated by steam upon a public high-
way, without authority of law, is a nui-
sance that will be restrained by iniunction.
M. and E. R. R. Co. v. Prudden, 4'C. E. Gr.
387, case reversed, 5 C. E. Gr. 530.

17. No man may dig a ditch in a lane of
a city, without authority. An individual
suffering special damage by a common
nuisance, may sue for the injury peculiar
to himself, by means of it. Runyon v.

Bordine, 2 Gr. 472.

18. Equity will not interfere in the mat-
ter of an obstruction to a highway, where
the highway has, for a long period of time,
been disused, and where the inconven-
ience to the public, occasioned bj^ the
obstruction is inconsiderable—being at

54

most the necessity of making a slight
detour. Att'y-Gen. v. Brown, 9 C. E. Gr.
89. See Gilbert v. Morris Canal Co., 4 Hal.
Ch. 495,505.

19. If a railroad prove an obstruction to
the street and a public inconvenience and
injury, it is not i)unishable as a nuisance,
if constructed as prescribed by the charter.
llinchman v. Pat. II. R. R. Co., 2 C. E. Gr.
75. See Constitution, ^ 170.

20. A public nuisance must be occasioned
by acts done in violation of law. A work
which is authorized by law cannot be a
nuisance. Ibid.

See Constitution, ? 170, Easement, 1(6),
Eminent Domain, 1(c), EciUiTv,

'i 87 (II)(n),
Injunctions, § 91, Municipal Corpora-
tions, 111(a)(2).

(c) To health, comfort, and property.

21. Any trade or business, however law-
ful in itself, which, from the place or
manner in which it is carried on. materi-
ally injures the property of others, or
atfects their health, or renders the enjoy-
ment of life physically uncomfortal)le, is

a nuisance which it is the duty of this
court to restrain. Cleveland v. Citizens Gas
Co., 5 C. E. Gr. 203; AtVy-Gen. v. Steward,
5 C. E. Gr. 415; Duncan v. Hayes, 7 C. E.
Gr. 25.

22. Smoke, noise, and bad odors, even
when not injurious to health, cause a dis-

comfort against which the law will protect.
Ibid.

23. To warrant enjoining a trade as a
nuisance, on such ground, the discomfort
must be physical, and not such as de-
pends upon taste or imagination. What-
ever is offensive physically, to the senses,
and by such otfensiveness makes life un-
comfortable, is a nuisance. Ibid.

24. The danger of explosion is not
adequate cause for enjoining the erection
of a gas manufactory, where it is not made
to appear that the danger is very great, or
that the complainants" buildings are suffi-

ciently near to be seriously endangered by
it, should it take place. Ibid.

25. The fact that the neighborhood to

be affected by the odors and offensive
smells already contains establishments
devoted to noxious or disagreeable trades,

is not enough to defeat the right to an
injunction, unless such neighborhood has
been for years so wholly given up to such
establishments that the addition of the one
contemfjlated by the defendants will not
add sensibly to the discomfort. Ibid. See
Wolcott v. Melick, 3 Stock. 204, 215.

26. Where it appeared from the evidence,
that if the process of purifying by lime
should be used in the works, it would cause
an injury to the complainants by the gener-
ation of annoying and ofJ'ensive vapors and
odors, but that the defendants proposed to
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use other processes which might not so

result, the court granted an injunction

restraining the defendants from using the

lime process, and from manufacturing

gas in any way that would produce any
annoyance to persons dwelling in the

houses of the complainants, by any smoke,

gases, or other eltluvia or odors from the

works, but permitted them to erect their

buildings and manufacture gas subject to a

perpetual injunction, if discomfort should

be occasioned thereby. Ibid.

27. A tannei'y is not perse a nuisance,

and cannot be abated by a street com-
missioner or board of health until ad-

judged to be so employed as to be inimi-

cal to public health or safety, or until

the owners contravene some ordinance

prescribing the mode in which they shall

be used, and thereby make them nuisances.

State, Marshall v. Cadwalader, 7 Vr. 283.

28. Because a certain pait of a town is

occupied by tradesmen and mechanics for

residences.'and for carrying on trades which

occasion some degree of noise, smoke, and
cinders, and contains no elegant or costly

dwellings, and is not inhabited by the

wealthy and luxurious, it is not therefore

a proper and convenient place for carry-

ing on a business which renders the dwell-

ings there uncomfortable to the owners

and their families by offensive smells,

smoke, cinders, or intolerable noises. Boss

v. Butler, 4 C. E. Gr. 294.

29. When the prosecution of a business,

of itself lawful, in the neighborhood of a

dwelling house, renders the enjoyment of

it materially uncomfortable by the smoke
and cinders, or noise or offensive odors

produced by such business, although not in

any degree injurious to health, the carry-

ing on of such business there is a nuisance,

and will be restrained by injunction. Ibid.;

Duncan v. Hayes, 7 C. E. Gr. 25; Davidson

v. Isham, 1 Stock. 18G. 190.

30. A dense smoke laden with cinders,
continued for twelve hours twice in each

' month, falling upon and peneti'ating
houses and premises, at distances varying
from forty to two hundred feet, constitutes

a legal nuisance. Ibid.

31. The grant of a franchise- to operate

a railroad, does not confer the right to use

upon it locomotives so constructed as to

throw out burning coals that may set fire

to buildings along the line. But the road
must be operated with engines so con-

structed as to cause the least danger.
King v. M. and E. R. R. Co., 3 C. E. Gr. 397.

32. It is not necessary for the purpose
of an injunction that the odors or gases

arising in the carrying tm of the defend-
ants' business should be noxious or
unwholesome; it is sufficient if they be
so offensive or disagreeable as to render
life uncomfortable. Meigs v. Lister, 8 C. E.

Gr. 199 ; Davidson v. Isham, 1 Stock. 186.

33. A mistake in tlie name of the loca-

tion of the defendants' works whence the
nuisance arises, cannot affect the question.

Ibid.

34. That a nuisance is not continuous
does not affect the right of a party injured

thereb}- to protection. Ibid.

35. A party's right to relief from the
nuisance of the defendants' works is not
affected by the allegation (were it true)

that the locality is surrounded by other
nuisances, and dedicated to such purposes.
Ibid.

36. The court will interpose to prevent
the prosecution of a legal trade, where it

is carried on in such a manner as to injure
an adjoining tenement, or to affect the air

with noisome smells, gases or smoke, in-

jurious to health or rendering the enjoj'-

ment of life within a neighboring dwelling
house uncomfortable. But in such case
the nuisance must be either in actual

existence, and established by clear and
satisfactory evidence, or the prosecution
of the business from which the nuisance
is apprehended, and the establishment of
which the court is called upon to prevent,

must be of a character as necessarily to

produce the mischief which the court is

called upon to prevent. ]Volcutt v. Melick,

3 Stock. 204.

37. It must be a very strong case, marked
by some very peculiar features, to justify

a court of equity to interfere by injunction,

and prevent the erection of a building for

manufacturing purposes, on tlie ground of

its being a nuisance to an adjoining dwell-

ing house. Ibid.

38. The court will not interfere to pre-

vent the erection of a building in a city,

on the ground that the steam-engine and
machinery about to be placed therein will

make the complainant's dwelling-house
and premises unpleasant, uncomfortable
and unsafe by reason of the noise and
increased danger of fire. Ibid.

39. Nor will the court assume that the
smoke and cinders from such estal)lish-

ment will be thrown into and upon the

dwelling of the complainant.' Against
such annoyance the court will protect.

Ibid.

40. There may be ciicumstances where
even the noise of a steam-engine may
become a private nuisance, and its use on
that account be restrained by the court.

But it would seem that the use of a steam-
engine is not prima facie a nuisance, on
account of its danger to life from explo-

sion. Davidson v. Isham, 1 Stock. 186.

\

40a. The use of steam on railroads, al-

though warranted by law, and therefore

not a public nuisance, may nevertheless

become a private nuisance. Bordentown
Turnpike Co. v. C. and A.B. li. Co., 2 Harr.

314, 320.

41. Where complainant's lands are ren-

dered comparatively worthless by back-
water from a dam, and a nuisance is
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thereby created deleterious to hoaltli, and
the enjoyment of the premises is thereby
inipairoil, an action of law furnislies no
adf(iuato remedy, and the complainant is

entitled to tlie protection of a court of

equity by the abatement of tlie nuisance.
Carlisle v. Cooper, (5 C. E. Gr.'57G, affirming,

4 C. E. Gr. 207.

42. On a bill by an individual, complain-
ing of injury to his projierty and the
health of himself and family by chemical
works on land adjoining that on which
he resides, and which he alleges to be a
nuisance, an injunction should not be al-

lowed unless a clear case of nuisance and
of irreparable injury be made out. Tich-

enor v. Wilson, 4 Hal. Ch. 197.

See Constitution, § 185, Equity, § 84,

Municipal Corporations, | 50-52, Water
Rights.

II. Continuation.

42a. Whether there be in fact a continu-
ation of a nuisance by the defendant, is a
question of evidence. Morris Canal Co.

V. Ryerson, 3 Dutch. 457. .

43. The continuance, and every use of
that which is in its erection and use a nui-
sance, is a new nuisance, for which the
party injured has a remedy for his dam-
ages. Ibid.

43a. But if a defendant simply sutlers a
dam, erected upon his land by a former
owner to the nuisance of another, to re-

main without being used by him, it is no
continuance of the nuisance, unless there
be a request to remove it. Ibid.

See Water Rights.

III. Remedy.

(a) Prevention by injunction.

(1) Jurisdiction of equity.

436. The court of chancery has a concur-
rent jurisdiction with courts of law by
injunction, equally clear and well estab-
lished, in cases of private nuisance.
Holsman v. Boiling Spring Co., 1 McCart.
335.

44. Also, in cases of public nuisances,
Att'y-Gen. v. Brown, 9 C. E. Gr. 89; Society,

&c. V. Morris Canal Co., Sax. 157.

45. A court of equity has jurisdiction to
a certain extent in cases of public nui-

sance, although such jurisdiction has been
rarely exercised. Att'y-Gen. v. iV. -/. R. R.
Co., 2 (ir. Ch. 130; Higgins v. Princeton, 4
Hal. Ch. 309.

4G. The exercise of the power must
always rest in the sound discretion of the
court, to be governed by the nature of the
case. Society, &c. v. Morris Canal Co., Sax.
157 ; Zabriskie v. /. C. and B. R. R. Co., 2
Beas. 314, 310.

47. The only ground on wliich equity
can interpose, is that the act would be a
public nuisance. Gilbert v. Morris Caned
Co., 4 Hal. Ch. 495, 505. See Higgins v.

Princeton, 4 Hal. Ch. 309; Newark Plank
Road Co. V. Elmer, 1 Stock. 754, 787.

(2) Filing bill.

(i) By the attorney-general.

48. An individual cannot maintain a
suit to restrain a nuisance, which injures
him only in rights enjoyed by him as one
of the public. In such case, an informa-
tion must be filed for the public, in the
name of the attorney-general, on behalf of
the state. And it makes no difference as
to the remedy, that the individual would
suffer much more inconvenience from
the nuisance, than others. Higbee v. C.

and A. R.R. Co., 4 C. E. Gr. 276.

49. The proceeding must be in the name
of the attorney-general, only in case of a
public nuisance, which is a nuisance that
interferes with the enjoyment of a public
or common right. King v. M. and E. R.
R. Co., 3 C. E. Gr. 397 ; Allen v. Board of
Freeholders, 2 Beas. 68, 73.

See Information.

(ii) By parties injured.

50. Where the injury complained of is

the building of a railroad station in a
street, in front of complainant's property,
and he owns the soil in the street upon'
which it is built, the injury is to his indi-
vidual rights and not as part of the public,
and the suit must be brought in his own
name. Higbee v. C. and A. R. R. Co., 4
C. E. Gr. 276.

51. The owners of several and dis-
tinct lots of land, having no common
interest, cannot join in a bill to enjoin a
nuisance common to all, where the grounds
of relief are a special injury to each one's
property. An information filed in the
name of the attorney-general on the rela-

tion of such owners, will not, therefore, be
considered as a bill filed in their behalf,

where the case disclosed is not such that
relief can be afforded at the instance of
the attornev-general. M. and E. R. R. Co.

V. Prudden,^5 C. E. Gr. 531. See Equity, ^|
561, 813.

52. But a bill may be filed by several
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complainants, where the matter com-
plained of is prima facie a common
nuisance, as a slaughter house in a city.

Davidson v. Isham, 1 Stock. 186.

53. There is no objection to several

complainants uniting in a bill, if the

nuisance is coramon to all ; but they have
no right to make a joint complaint for

particular injuries confined to one or two
of the complainants, as shaking. &c., the

houses owned by one of the complainants.

They cannot unite their distinct and indi-

vidual causes of complaint, and by their

combination make that a case of nuisance
which separately would not establish the

complaint. Ibid. See Equity, §| 561, 796a.

54. Where a nuisance is an injury to the

property of an individual, a suit to restrain

it may be brought in his name, although
many others are injured in the same way
by it ; and it is not necessary to proceed
in the name of the attorney-general.

King v. M. and E. R. R. Co., 3 C. E. Gr. 397.

(3) Proof of nuisance.

55. If the title of the complainant is not
disputed, and the injury is clear, it is not
necessary that the fact of nuisance should
be first established ]:)y a verdict at law.

Duncan v. Hayes, 7 C. E. Gr. 25 ; Denton v.

Leddell, 8 C. E. Gr. 64, affirmed, 9 C. E. Gr.

567.

56. Whether the matter complained of

constitutes a legal nuisance, must be de-

termined by the circumstances of each
case. -Ross v. Butler, 4 C. E. Gr. 294.

57. As a general rule, the court ought
not to interfere in cases of nuisance, where
the injiu'y apprehended is of a character
to justify conflicting opinions, whether
the injury will in fact ever be realized.

Butler V. Rogers, 1 Stock. 487.

58. If the nuisance is admitted, or if

the erection contemplated must, from its

character, necessarily be a nuisance to the
complainant, and his legal remedy is not
adequate, the court will enjoin it. Wolcott

V. Melick, 3 Stock. 204.

59. Where the occupancy of an ad-
jacent dwelling is rendered intolerable,

no evidence will be required to establish

the nuisance, except the fact of its erec-

tion and contiguitv to the dwelling. Wol-
cott V. Melick, 3 St(")ck. 204, 208.

60. To justify tlie issuing of an injunc-
tion to restrain the erection of a nuisance,
or to abate it after it is erected, it must
appear not only that the complainant's
rights are clear, but that the thing sought
to be enjoined is prejudicial to those rights.

The fact of the nuisance must be clearly

established. D. and R. Canal and C. and A

.

R. R. Co. V. R. and D. B. R. R. Co., 1 C. E.
Gr. 323.

61. An injunction will not be granted to
restrain the erection of a slaughter-house
and place for keeping hogs, where, by the

answer and affidavits, it appears the de-
fendants intend to carry on the business
so as not to be a nuisance. If it should
be carried on in such manner as that it be-
comes a nuisance, it will then be enjoined.
AtVy-Gen. v. Steward, 5 C. E. Gr. 415; S. C,
6 C. E. Gr. 340.

02. A preliminary injunction will not be
granted in behalf of the owners of build-
ing lots held for sale, to restrain the erec-
tion near them of a slaughter house,
where it is not alleged that any one intends
to erect any buildings upon them. Ibid.

63. On final hearing, upon bill and
answer, a preliminary injunction will be
made perpetual where it appears from the
pleadings that the defendants intend to do
some act charged in the bill, which would
be a nuisance to the public, or an injury
to the complainants. S. C, 6 C. E. Gr. 340.

64. It is well settled that a court of equity
will not restrain, by injunction, any lawful
business, or the erection of any building
or works for such business, because it is

supposed or alleged that such business Avill

be a nuisance to a dwelling-house near it;

it must be clear that the business will be a
nuisance, and that it cannot be carried on
so as not to be such. Duncan v. Hayes, 7
C. E. Gr. 25.

65. Generally, where the building or ma-
chinery is of itself no nuisance, the erec-

tion will not be stopped, but the defendant
will be allowed to go on with it at the risk

of not being permitted to use it in any
way so as to cause a nuisance. Ibid.

66. As to the business itself, if it is not
clearly shown that it will be a nuisance in

the way it is meant to be carried on, the
court will not restrain it, but will compel
the complainant to wait for his protection
until it is in operation and it can be shown,
without doubt, whether it is a nuisance or
not. Ibid.

67. No lawful occupation will be re-

strained or interfered with, unless it will

actually interfere with the comfortable
enjoyment of life, and it api^ears beyond
any reasonable doubt that it will so
interfere. Ibid.

68. In a doubtful case, where the injury

by prohibiting the business is great and
certain, and the injury to the complainant,
when it niay occur, can be speedily reme-
died by an injunction applied for after the
fact of nuisance is ascertained by exj^eri-

ment, the defendant, after being warned
of the peril, will, in general, be allowed to

proceed at his own risk, until the complain-
ant is actually injured. Ibid.

70. Equity will not interfere against a
nuisance that is only contingent. Ross
v. Butler, 4 C. E. Gr. 294 ; Atfy-Gen. v. H. R.
R. R. Co., 1 Stock. 526, 553.

71. The court will sometimes interfere

in cases of mere apprehended danger.
Wolcott V. 3Ielick, 3 Stock. 204.

72. The question, whether the charter
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of the New Jersey Stock Yard Company
does not relieve it from the effect of a
statute af:;ainst carrying; on olfensive trades,

is one wiiich this court will not decide on
an ajjplication for a preliminary injunction
founded on that statute : 1. Because it is a
doubtful question of law, or one at least

in gooil faith disputed, and not adjudicated
by tlie courts of law. 2. Because if the
statute he in force against the company, it

only makes a particular act unlawful, which
will not be restrained merely because it is

unlawful, if it occasion no irreparable
injury. Bahcock v. N. J. Stock Yard Co., 5
C. E. Gr. 296.

73. It is usual and proper, where a build-
ing or works are being erected that can
only be used for a purpose that is i;nlawful,

to restrain the erection ; but when it is not
made to appear that the business for which
the building is intended cannot possibly
be carried on without becoming a
nuisance, this court will deny the injunc-
tion, and leave the defendant at liberty to

proceed with the erection of the building,
at the risk of being restrained in the use
of it, if a nuisance is ultimately created.
Cleveland v. Citizens Gas Co., 5 C. E. Gr.
201.

74. An injunction was applied for re-

straining the defendants from continuing
the working of steam-engines in a factory
near the dwelling-house of the complain-
ant and other buildings owned by him and
occupied by his tenants, on the grounds
that the steam-engines, when in operation,
shook and injured the said buildings, and
that the business carried on in the said
factory was a nuisance to the neighborhood.
It appeared, by affidavits read in opposition
to the motion for an injunction, that the
complainant had brought an action at
law against the defendants for the same
alleged injury,and that the jury had found
a verdict for the defendants. The
injunction was denied. Durantx. William-
son, 3 Hal. Ch. 547.

75. The business being a lawful one, the
question of nuisance is a matter of fact to

to be determined by the evidence. Upon
conflicting testimony, this court would
not interfere, where the question of fact

had been previously submitted to a court
of law, whose peculiar jDrovince it is to

determine questions of law involved in the
issue, and to guide and direct the jury
to a proper result. Davidson v. Isham, 1

Stock. 1S6.

76. In the case of a nuisance to naviga-
tion, Avhere the issue made is that certain
piers were proposed to be built in such a

I

manner as would not prevent the free and
I

uninterrupted navigation to any greater
extent than the charter authorized, and
not, that independent of the cliarter they '

would not so hindei^and obstruct naviga-
tion as to constitute a nuisance. Held, !

that the case was too plain to admit a rea-
|

sonable doubt, and therefore that there
was no necessity for a trial by jury. New-
ark Plank Road Co. v. Elmer, 1 Stock. 790.

(4) Right of the complainant.

77. In cases of private nuisance, before
granting an injunction, the court will exer-
cise its discretion whether to order a trial

at law or not, always inclining to put the
case to a jury, if there be a reasonable
doubt as to the complainant's right.

Shields V. Aryidt, 3 Gr. Ch. 284; Carlisle v.

Coojjer, 3 C. E. Gr. 241, 247, 6 C. E. Gr. 581

;

Robeson v. Pittenger, 1 Gr. Ch. 57. See
Equity, ? 1340, INJU^xTI0NS, I(6)(l).

78. Chancery will interfere by injunc-
tion to prevent or remove a private
nuisance, where the nuisance has been
erected to the prejudice or annoyance of a
right long enjoyed by the other party.
Robeson V. Pittenger, 1 Gr. Ch. 57.

79. Whether the erection of a slaughter-
house or other nuisance so near building
lots as to retard or injure their sale is an
injury for which the law will give redress
before buildings are erected, is a question
proper to be determined at law, and this

court Avill not interfere by preliminary
injunction until the question is so deter-
mined. Att'y-Gen. v. Steivard, 5 C. E. Gr.
415.

80. To justify the interference of a court
of equity the case must be one of nuisance
at law, and in respect to which the party
can maintain an action for the alleged
injury to his legal rights. Wolcott v. Melick,

3 Stock. 204, 207.
81. That a building, was erected after a

railroad was laid out and constructed, is

no impediment to relief against any
nuisance arising from operating the road.
The owner of a lot does not lose the right
of using it for any lawful purpose, by
reason of any erection on adjoining prop-
ertj', or any use to which the same was
put while the lot was vacant. King v. M.
and E. R. R. Co., 3 C. E. Gr. 397.

(5) Degree and kind of injury.

(i) Special.

82. A court of equity will grant an in-

junction to restrain a public nuisance
at the instance of a party who sustains a
special injury. Zabriskie v. J. C. and B.
R. R. Co., 2 *Beas. 314; Hinchman v. Pat.

Horse R. R. Co., 2 C. E. Gr. 75; Gilbert v.

Morris Canal Co., 4 Hal. Ch. 495. See Sin-

nickson v. Johnson, 2 Harr. 129, 147.

83. So also, a bill asking relief by way
of prevention, can be maintained by a
private person only on the ground of

apprehended special damage peculiar
to himself, and distinct from that done to

the public at large. Allen v. Board Free-

holders, 2 Beas. 68.
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84. An allegation that the location of a

street railroad will cause inconvenience
to the complainant's l)U8incss, and will

diminish the value of his property, is

material and significant, only where the

road is constructed without authority, and
the evil complained of is a public nuisance,
as showing that the conii)lainant has sus-

tained special injurv. Hngencamp v. Pat.

Horse R. R. Co., 2 C.'E. Gr. 83.

85. That a dwelling-house would be less

eligible if a nnirket be erected in a street

in the neighborhood, is not such special

injur}' as to justify the interposition of
equity. Higgins v. Pnnceton, 4 Hal. Ch.
309, 320.

(ii) Irreparable.

86. The principles by which injuries
are tested in their character as nui-

sances, for the prevention or suppression
of which courts of equity administer re-

lief, are substantially the same, whether
such nuisances be private or public. In
either case, the injury must be such
as the courts of law cannot adequately
redress. Morris Canal Co. v. Fagin, 7 C.

E. Or. 430 ; S. C, 3 C. E. Gr. 21q.

87. The jurisdiction of courts of equity
over the subject matter of nuisances, is not
an original jurisdiction. It does not arise

from the fact that a nuisance exists, but
results from the circumstance that the
equitable power of the court is necessary
to protect the party from an injury for

which no adequate redress can be obtained
by an action at law, or its interference is

necessary to suppress interminable litiga-

tion for the recovery of damages for an
actionable wrong. Carlisle v. Cooper, 6 C.
E. Gr. 570 ; S. C, 4 C. E. Gr. 257.

88. Where, as the facts were upon the
filing of the bill, the complainant Avas

entitled to relief in a court of -equity, the
defendant cannot defeat complete redress
by a partial abatement of the nuisance,
upon an insistment that the effects of such
portion of the nuisance as still remain,
are not of sufficient consec[uence to entitle
the complainant to ask that perfect relief

which he was entitled to when he sought
his remedy. Ihid.

89. If the exclusive privilege of carrying
passengers and freight between two cities

be held to extend to way-business also,

still, a competing route for local business
is not a nuisance, uidess so near as to affect

or take away the custom of the company
possessing such exclusive privilege. D.
and R. Canal Co. and C. and A. R. R. Co. v.

R. and D. B R. R. Co., 1 C. E. Gr. 321,
affirmed, 3 C. E. Gr. 546.

90. An injunction is the proper remedy
to secure to a party the enjoyment of a
statute privilege of which he is in the
actual possession, and when his legal title

is not put in doubt. Ibid.

91. A mere diminution of the value erf

the 2^roperty of the jjarty complaining by
the nuisance, without irrejjarable mischief,
will not furnish any foundation for equit-
able relief. Zabriskie v. /. C. and B. R. R.
Co., 2 Beas. 314; M. and E. R. R. Co. v.

Prudden, 5 C. E. Gr. 530.

92. The location of a railroad through a
public street in a line not warranted by
law, will not be enjoined at the instance
of the owner of an unimproved building
lot suffering no present detriment. Ibid.

93. A court of equity will not enjoin an
offence against the ))ublic at the instance
of an individual, unless he suffers some
private, direct and material damage be-

yond the pul)lic at large, as well as damage
otherwise irreparal)le. M. and E. R. R.
Co. V. Prudden, 5 C. E. Gr. 531 , reversing
4 C. E. Gr. 386 ; Hinchman v. Pat. Horse R.
R. Co., 2 C. E. Gr. 75. See Society, &c. v.

Morris Canal Co., Sax. 157, 192.

94. An allegation that the laying of a
second track of a railroad in the street of

a tow-n will have a tendency to depreciate
the value of the property of the relators,

and cause them great and irreparable in-

jury by reason of the narrowing of the
street, and also by reason of the increased
annoyance that will be caused by the run-
ning of trains, and the danger to their

buildings from proximity to such track, in

the absence of any allegation of pressing
necessity to relieve pul)lic travel from im-
mediate and serious inconvenience, will

not warrant the granting of an injunction
on an information filed by the attorney-
general as a representative of the public.

Ibid.

95. Where the complainant, whose lot

fronted upon the street, had acquiesced
for more than twenty years in the use of

such street for railroad purposes after it

had been vacated as a public" highway,
and the company were engaged in laying

a second track thereon, leaving a clear

and iniobstructed road way of twenty-nine
feet in width for access to his premises,
and the oidy special injury was the incon-
venience of not being permitted to have
w'agons stand in front of his premises to

load and unload. Held, not a case for an
injunction. Ibid.

96. A structure, though illegal, will not
be enjoined as a nuisance, where it occa-
sions no injury to the rights of the com-
plainant. I), and R. Canal and C. and A.
R. R. Co v. A', and Del. B. R. R. Co., 1 C. E.
Gr. 323, 3 C. E. Gr. 546.

97. The mere erection of a house in-

tended as a poor-house, is, in itself, no
injury to anybody; nor is the illegal send-
ing of paupers into a township or county,
or keeping them there a few months, a
case of irreparable mischief. Att'y-Gen. v.

Paterson, 1 Stock. 624.-

98. It must be a strong and mischievous
case of pressing necessity, or the right
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must liivvc been previously established at

law, to entitle the party to call to his aid

the jurisdiction of tliis court. Robeson v.

Pittenger, 1 Gr. Ch. 57.

9'J. To entitle the party to the remedy
by injunction in cases of private nuisance,
the rijz;ht nuist be clear, and the injury

must be such as from its nature is not su.s-

ceptible of being adequately compensated
in damages, or such as from its long
continuance may occasion a constantly
recurring grievance, which caiuiot be pre-

vented but by an injunctitiu. Hohmanv.
Boiling Spring Co., 1 McCart. 335.

IDO. When the nuisance operates to de-
stroy health, or to diminish the comfort
of a dwelling, an action at law furnishes
no adequate remedy, and the party in-

jured is entitled to protection by injunc-
tion. Ibid. See Equity, ll{n).

101. Because a dwelling-house would be
rendered less eligible if a market should
be erected in the street, in the neighbor-
hood of the dwelling, is not such irrepar-

able injurv. Higgins v. Princeton, 4 Hal.
Ch. 309, 320.

lOlJ. That the business proposed to be car-

ried on l>y the defendant would injure the
reputation of the complainant's house,
make it less desirable for the better class of

boarders who frequent it, and thus lessen

her profits, is no ground for an injunction.

Duncan v. Hayes, 7 C. E. Gr. 25.

103. Increased risk from fire, and the
consequent large rates of insurance, con-
stitute no ground for an injunction. Ibid.

104. It is not everv nuisance, as defined
by Blackstone (3 BlConi. 213), that a court
of equity will interfere to prevent or abate.

But "whei'e the injury is irreparable, ns

Avhere loss of health, loss of trade, destruc-
tion of the means of subsistence, or per-

manent ruin to property, may or will ensue
from the wrongful act of erection, in every
.such case courts of equity will interfere by
injunction in furtherance ofjustice and the
violated rights of the party." Wolcott v.

Melick, 3 Stock. 204.

105. A clear unmistakable nuisance,
which it is intended to commit periodi-

oally, will not be permited, on the ground
that it recurs only occasionally and con-
tinues but a short time. Ross v. Butler, 4
C. E. Gr. 294.

106. Matters that are an annoyance by
being merely disagreeable or unsightly, as

a well-kept butcher-shop or a green-grocery
near a costly dwelling-house, or any other
business that attracts crowds of orderly
persons, or numbers of carts and carriages,

are not nuisances, even should they seri-

ously afi'ect the value of the property by
driving away tenants, and prevent it being
let to any who would pav high rents. Ibid.;

Wolcott V. Melick, 3 Stock. 204, 207.

107. The qualifications, that a lawful
business will not be restrained for every
trilling inconvenience, and that persons

must not stand on extreme rights and
I)ring actions in respect to every matter of
annoyance, does not refer to the propor-
tion of time for which tlie nuisance is

continued, but oidy to the degree or kind
of annoyance. Il>id.

(6) Where there is a remedy at law.

109. Because the remedy by indictment
is so efficacious, courts of equity entertHin
jurisdiction in such cases with great reluct-

ance, whether their intervention is invoked
at the instance of the attorney-general, or
of a private individual who sutlers some
injury therefrom, distinct from that of the
public, and they will oidy do so where
there appears to l)e a necessity for their
interference. Att'y-Gen. v. Broivn, 9 C. E.
Gr. 89.

110. It is well settled that, as a general
rule, equity Avill not interfere where the
object sought can be as well attained in

the ordinary tribunals. Ibid.; Jersey City

V. Hudson, 2 Beas. 420 ; Gilbert v. Morris
Canal Co., 4 Hal. Ch. 495, 505.

111. Where an ample remedy for an in-

vasion of the public right by indictment
exists, a court of equity will not interfere

by injunction at the instance of the attor-

ney-general, unless in case of a pressing
necessity to relieve the public travel from
immediate and serious inconvenience. M.
and E. R. R. Co v. Prudden, 5 C. E. Gr. 530,
reversing, 4 C. E. Gr. 387.

112. Although it is said " that courts of
equity will grant an injunction to restrain

a nuisance only in cases where the fact is

clearly made out upon determinate and
satisfactory evidence, and that if the evi-

dence be conflicting, and the injury to the
public doubtful, that alone will consti-

tute a ground for withholding this extra-

ordinary interposition," the cases go no
further than the familiar doctrine that
equity will not ordinarily interfere in case
of nuisance when the complainant has a
perfect remedv at law. Att'y-Gen. v. H. R.
R. R. Co., 1 Stock. 526.

See CoxsTiTUTiox, g 145, Municipal Cor-
porations, I 52.

(b) Abatement.

(1) By private individuals and public officers.

114. Any citizen, acting either as an in-

dividual or as a public official, under the

orders of local or municipal authorities,

Avhether such orders be or be not in pur-

suance of special legislation or chartered
provisions, may abate what the common
law deemed a public nuisance. In abating

it property may be destroyed, and the

owner deprived of it without trial, without
notice and without compensation. Man-
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hattan M'fg Co. v. Van Keuren, 8 C. E.

Gr. 251. "See State v. Laverack, 5 Vr. 201,

208.

115. Where the business is lawful, a per-

son cannot be deprived of the use of his

property by force of an adjudication of a

board of health, under its powers over tlie

matter of imisances, made without notice
to him, and witliout giving him an oppor-
tunity to be heard in his defence. Weil v.

Ricord, 9 C. E. Gr. 109.

116. An injunction, issued to restrain

municipal authorities from proceeding
under tlieir charter to remove a building

alleged to encroach upon the line of a

street, will not be dissolved upon the hear-

ing on bill and answer, where such build-

ing was erected under a claim of right, on
a line on which for a period of thirteen

years numerous houses had been built,

where no public inconvenience will be
occasioned by continuing the injunction,

and where the private interests involved
are considerable, and the questions raised

affect not only the com])lainant l)ut others,

who have erected buildings in like position

and luider like circumstances. Manko v.

Borough of Chambersburg, 10 C. E. Gr. 168.

117. The defendants liaving shown by
the evidence of scientific and practical

experts, thatthe matters complained of as

a nuisance could be remedied, and that

they had adopted certain measures, and
proposed to adopt others to remedy the
evils, a commissioner was appointed to

examine the premises and the proposed
remedial measures, with power to examine
witnesses, and report ; neither party to

offer any testimony ; either party to have
the right to move for action on the report
on four days' notice, and upon like notice
to move for any specified modification of
the injunction. Babcock v. N. J. Stock
Yard Co.. 5 C. E. Gr. 296.

118. When a defendant, who has been
doing what amounts to a nuisance, dis-

claims the intention to continue it, and is

proceeding with diligence to remove and
abate it, the court will refuse an injunc-
tion, if satisfied that the cause of complaint
will he removed as speedily as practicable.
King v. M. and E. R. R. Co., 3 C. E. Gr. 397.

See Municipal Corporations, ? 70.

(2) By indictment.

119. Regularly a part of the judgment
upon conviction for a nuisance is, that the
nuisance l)e abated. State v. 31. and E. R.
R. Co., 3 Zab. 360, per Green, C. J.

120. Where the alleged nuisance is

already erected, the proper way to have it

abated is by indictment. AtVy-Gen. v. N.
J. R. R. and Trans. Co., 2 Gr. Ch. 142. See
Att'y-Gen. v. H. R. R. R. Co., 1 Stock. 526,
562, 563.

121. A mere allegation in an indictment
that certain facts charged are to the com-
mon nuisance of all the citizens of the
state, will not make it a good indictment
for a common nuisance, unless the facts

charged be of such a nature as may justify

that conclusion as one of law as well as of
fact. M. and E. R. R. Co. v. State, 7 Vr. 553.

See Crimes, lY[z).

(3) By injunction.

122. Equity has power to cause nuisances
to be removed and abated,—nuisances to

individuals on bill, and public nuisances,
on information. Atfy-Gen. v. Heishon, 3
C. E. Gr. 410, 412.

123. Equity will only exercise power to

abate nuisances when the fact of the
nuisance is beyond doubt, or has been
settled by a vertlict at law. Ihid.

124. And when the nuisance is erected
and complete, a court of equity should
not interfere without a trial at law, except
perhaps, in cases of irreparable mischief
from its continuance, especiallj^ when there
is a full and complete remedy at law.

Ibid.

125. In proceedings to abate an alleged

nuisance, the fact whether it be a nuisance
or not is proper to be tried by a jury,

whether the proceedings be in a court of
equity or elsewhere. Atfy-Gen. v. N. J.

Trans. Co., 2 Gr. Ch. 136, 142.

126. When it did not appear by the evi-

dence how far a certain erection was built

in disobedience of a preliminary injunc-

tion and how far the works must be altered

to conform thereto, an order to abate any
part of such work, was denied. Newark
Plank Road Co. v. Elmer, 1 Stock. 754.

127. Where a preliminary injunction

restrained the defendants from extending
their piei'S into a river beyond points on
each side thereof which may be reached
by the company's ferry-boats of suitable

dimensions, and it appeared that they
were already beyond such points, a final

decree was allowed ordering such works
abated so far as they were a nuisance, in

order to conform to the legal construction

of the charter under which they were pro-

jected. Ibid. 791.

128. In an action to remove an erection

in a public river, on the ground that it is

an injury to the jus p*d>licum, the common
right of navigation, it must appear that a
nuisance, in tact, exists; even though the
erection be an encroachment on the soil

of the state. Att'y-Gen. v. D. and B. B.

R. R. Co., 12 C. E. Gr. 1.

129. The powers of a court of equity in

regard to nuisances, are corrective as

well as preventive. It may order them to

be abated, as well as to restrain them from
being constructed. As a general rule,

such relief will not be granted unless made
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the subject of a special prayer. Del. and '

Ear. Canal and C. and A. R. R. and T. Co.

V. Rar. and Del. Bail R. R. Co., 1 C. E. Gr.

323; Earl v. Dr Hart, 1 Beas. 280, 287;
Wolcott V. Mrlirk. 'A Stock. 204.

loO. As a condition to tiie exercise of
such power it is essential that the right

shall he clearly established, or that it

should previously have been determined
by the action of the ordinnry tribunals for

the adjudication of the rights of the par-
ties, and the injury must be such in its

nature or extent, as to call for the inter-

position of a court of equity. Carlisle v.

Cooper, 6 C. E. Gr. 57G, affirining 4 C. E.

Gr. 257.

131. The rule of the English law requir-

ing the com[)lainant's legal rights to be
first established in a court of law before a
court of equity will give relief in cases of
nuisance, has been somewhat relaxed.

The mere denial of the ci)mplainant's
right by the defendant in his answer, will

not oust the court of its jurisdict.on by
injunction. So also when the complain-
ant has for a long time been in the undis-
puted possession of the pi'operty or enjoy-
ment of the right with respect to which
he complains, and the acts of the defend-
ant which constitute the injury to such
property, or the invasion of such right,

have been done recently before the filing

of the bill, the court of chancery will en-
teitain jurisdiction to decide and dispose
of the entire litigation, if the evidence
does not raise any serious question as to

the fact of the existence of the complain-
ant's rights when the bill is filed. Ibid.

132. The closing of a road used as a
highway for travel, can only be justified by
the clearest necessity. D. and R. Canal
and C. and A. R. R. Co. v. R. and D. B. R.
R. Co., 1 C. E. Gr. 323, 3 C. E. Gr. 546.

133. The Xew Jersey Stock Yard Com-
pany's premises being a nuisance by rea-

son of the stench arising from the great
number of hogs kept there, and the length
of time they wei'e kept there, the company
was restrained from keeping hogs for

more than three hours on their premises,
or at any place from which the stench
could aff"ect complainants' premises ; this

time to be shortened, if it did not protect
complainants from the nuisance. Babcock
V. .Y. J. Stock Yard Co., 5 C. E. Gr. 296.

134. The permitting of blood and offal of
animals to run or be deposited on the
shores, or in the waters of the bay, or on
the premises, enjoined. Ibid.

135. An injunction, restraining the de-
fendants from carrying on their business in

specified ways, was, after the lapse of a
year, modified without opposition on part
of complainants. Under the modified in-

junction, the business was carried on for

another year, when the cause was brought
to hearing upon the evidence. The proof
being held to be insufficient to justify a de-

cree putting an end to the defendants' busi-
ness, the cause was ordered to stand witli-

out final decree, with permission to either
party to apply for leave to produce addi-
tional proofs, or to be heard anew. Meigs
V. Lister, 10 C. E. Gr. 489.

See Damages, | 10.

(c) Laches.

136. An injunction to stop chemical
works, applied for after the works had
been in operation three and a half years,
by an individual who had owned and re-

sided on adjoining lands during that time,
was denied. TicJienor v. Wilson, 4 Hal. Ch.
197; Warne v. Morris Canal Co., 1 Hal. Ch.
410, 411.

137. Where the fact of the nuisance is free

from doubt, a delay of sevei'al months
will not prevent relief by preliminary in-

junction. Meigs v. Lister. 8 C. E. Gr. 200;
^Carlisle v. Cooper, 3 C. E. Gr. 241, 247. See
Att'y-Gen. v. N. J. R. R. and Trans. Co., 2
Gr.Ch. 136,141.

138. Where, upon an information to re-

strain the erection of a building in a public
highway, it appears that the public author-
ities have failed to take an\' action for

seventeen days, and that no irreparable
or even serious injury appears to have
been done, or is about to be done, which
should induce the action of this court in

the matter, but the case presents merely
the features of an unwarranted occupation
of part of a public highway, disused but
not abandoned, to its complete obstruc-
tion—an invasion of the public right, un-
attended, however, with any considerable
public inconvenience—the jurisdiction of
the court will not be exercised. Att'y-Gen.

V. Brown, 9 C. E. Gr. 89.

See Canals, | 5, Estoppel, Ixjunctioks,
111(a)(1), 135.

(d) Action at law.

139. If the use of steam on railroads

becomes a private nuisance, a remedy by
action may be had by the party injured.

B. and S. A. T. P. Co. v. C. and A. R. R.
Co., 2 Harr. 315, 320.

140. The tenant of premises is alone
liable for a nuisance resulting from his

own act or negligence in the use of the
premises, but for a nuisance resulting from
the structure of the building the owner is

liable. Diirant v. Palmer, 5 Dutch. 544.

See Actions, II, Actions on the Case, f

5, Bridges, Canals, I, Damages, |? 69, 70,

E.A.SEMENT, U 3, 99. Eminent Domain, IH
{e). Limitation of Actions, ?§ 15, 16, 21-

23, 43, 58, Municipal Corporations, §| 92-

95, V(6), Xegligence, Water Rights.
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o.

OATHS.

See Affidavits.

OFFICERS.

1. If a person hold a seat in the legis-
lature, and afterwards be appointed to and
acceijt an office of profit, his .seat in tlie

legislature is thereby vacated. Sfatev. Park-
hurst, 4 Hal. 4:27, affirmed, Id. 434, note.

2. If a person holding an office be
appciintcd to and accept another office

incompatible therewith, sucii acceptance
of the second is a virtual surrender of, and
vacates the first. Ibid.

3. The offices of senator of the United
States and clerk of the court of common
pleas are incompatible, and cannot be held
by the same person. Ibid

4. The offices of attorney-general and
prosecutor of the pleas are incom[)atible
with each other, and cannot be held by
the same person, at the same time. State
V. Thompson, Spen. 689.

6. Where a i)rosecutor of the pleas ac-
cepts the office of attorney-general, such
acceptance is in itself an avoidance of the
former office, without any formal resigna-
tion or surrender. Ibid.

6. Where persons act under a special statu-
tory authority, it mustappear that they have
tlie qualifications required by the statute.
State V. TF. and (L Turnpike Co., 4 Zab. 547.

7. The comptroller of the state cannot
set up fraud in procuring a legislative act,
as ground for withholding his official ac-
tion re(iuisite to obtain payment from the
treasurer. Anqle v. Runyon, 9 Vr. 403.

8. When payment of a specified sum to
a designated person is directed to be made
out of the treasury by an act of the legis-
lature, the comptroller's duties, made
necessary by law to facilitate payment,
are merely ministerial. Ibid.

9. Money raised and placed in the hands
of an officer for a specific purpose can-
not be lawfully apj^lied to any other pur-
pose. Hohoken v. Phinney, 5 Dutch. 65.

10. The acts of an oflacer de facto are va-
lid, so far as the rights of the pul)lic or third
persons are concerned State, Mitchell v. To-
lan, 4 Vr. 195. See Corpor.\tioxs, H 105, 106.

11. The ministerial acts of a sheriff de
facto, though ineligible to the office, are
valid. State w Anderson. Coxe 318.

12. A ministerial oflacer on whom
power isconferred by a special statute, to
be exercised only upon certain conditions,
when he acts contrary to authority, and
his acts would inflict great injury for
which there is no other remedy, will be

enjoined. His case is not like that of a
municipal corporation, exercising legisla-
tive functions or discretionary- powers.
Lane v. Schomp, 5 C. E. Gr. 82.

13. A ministerial officer to whom process
is directed by a court having jurisdiction
over the suliject matter, is to execute that
process without inquiring into the regu-
larity either of the process itself or the
judgment upon which it is founded. Mills
V. Sleght, 2 .'^onlh. 565, 566,(«) ; Woodrufw
Barrett, 3 Gr. 40.

14: An individual cannot institute a
private action against a public officer for
a breach of public duty. Van Nins v.

McCollister, Pen. 805, 807.
15. Although a fieri facias, for a defect

therein sufficient "to make it void, might
have been set aside on a direct application,
yet after a sale it is a sufficient justifica-
tion for the acts of the sheriff under it.

Den. Inskeep v. Lecony, Coxe 111.
16. Process regular on its face, will in

most cases be a sufficient j^rotection to the
officer. But in replevin, when the de-
fendant does not simply seek to justify a
trespass, but sets up a right and seeks to
have a return, he ought to show a good
title in omnibus. He must therefore show
the foundation of the writ. Brown v. Bis-
sett, 1 Zab. 46, 267.

17. In an action of trespass, q c. /., a
sheriff" pleaded a justification under a
judgment in ejectment and a writ of hab.

fa c. poss. thereon. The judgment did not
include the land in question. Held, that
the officer, having pleaded the judgment,
could not justify under the writ alone.
Clarkson v. Crnmmell, 8 Vr. 541.

See AcTioxs, II 10-20, Banks, 11(a),

Chosex Freeholders, Constable, Consti-
tution, ?2 16, 220-222, Coroners, Corpora-
tions, IV, County, II, III, Equity, H 1235-
1237, Evidence, ^? 485-493, Vll(rZ), Execu-
tion, II 153, 154, Municipal Corporations,
II, Quo Warranto, Sheriff, Township.

ORPHANS COURT.

See Appeal, 11(a), Costs, IV(/), Courts,
II(6)(1), Distribution, I, Equity, U 132-

135, Evidence, ?§ 258, 261, 265-269, Exec-
utors AND Administrators, Ixfants, IV,
Judgments, U o, 4, Legacy, U 278-280,
Partition, Wills.

OYSTERS.

See Clams and Oysters.
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1. Unless it appear by the record that
a person is the attorney or party, or in

some way connected with the cause, he
will not be allowed to oppose a motion, or
take anv objection to the proceedinjjs. Spx-

ton V. P'.and X. J. Steamboat Co., 2 Hal. 169.

See Hendricks v. Mount, 2 South. 738, 743.

2. The court will not permit a mere
nominal plaintiff to relea.se an action,

or to enter a retraxit, without the knowl-
edge or consent of the real plaintiflC. If a
third person has a bona fide right or inter-

est in a suit, which the court can protect,

it will do so, whether the assignment be
good at law, or in equity only. Sloan v.

Sommers. 2 Gr. 509.

3. Where an instrument of writing is

what is technically called an instrument
inter partes, that i§, expressed to be made
between the parties who are named as
executing it, it is a settled rule, that
although a covenant be expressed in
the instrument for the benefit of a third
person named in it, an action can be
brought in the name of one of the par-
ties only, and not in the name of such
third person. Smith v. Emery, 7 Hal. 53.

4. When a deed is in form infer partes.

and it contains a covenant to a third per-
son, such third person may sue in his own
name for a breach of such particular
covenant, it appeai'ing in the instrument
to have been the intention to confer such
right. Nat. Bankat Doverx . Segur, Feb. 1877.

5. Where the owner of a franchise of a
ferrj' across the Delaware river joins the
owner of a similar franchise on the Penn-
sylvania side of the river, in operating
such ferry, the first named owner may
sue for an injury to the ferry caused by
building a bridge under charters derived
from both states, without joining the own-
er of the Pennsylvania franchise. Colum-
bia Del. Bridge Co. v. Geisse, 9 Vr. 39, 580.

6. An action brought by an attorney
must be in the name of his principal, and
not in his own name. Brackney v. Shreve,

Coxe 33 ; Todd v. Phifer, Coxe 362 ; Kiiisey
V. Hollinshead, Pen. 380; Ward v. Wilkie,

Pen. 411o.

7. Several persons having separate and
distinct interests in a chattel, cannot unite
in an action. Chambers v. Hunt, 3 Harr. 339.

8. Ff two or more tenants in common
of a chattel, unite in a sale of it, the right
of action for the consideration money, is

joint; and they cannot sue the purchaser
in separate actions, for their respective
portions of the mone}*, unless it be upon
an agreement by the purchaser, to pay to
each of them, his particular share thereof.

Suydam v. Combs, 3 Gr. 133. See Field v.

Rank. 2 Zab. 525.

9. Where one of the owners of a chat-
tel, by agreement with the other is enti-

tled to the exclusive possession thereof,
he may sue his co-tenant or a stranger for

depriving him of such po.ssession. Thom-
son V. Cook, 2 South. 580. See Hahted v.

Tyng, 3 C. E. Gr. 375, Cox.stable, ^ 45.

10. Aliter, where no such agreement
exists. Hunt v. Chambers, 1 Zab. 620, 2
Zab. .552 ; Laird v. Wilson, Pen. 280, 287.

11. Unless there has been an actual
destruction of the chattel. Boston v.

Morris, 1 Dutch. 173.

12. A joint action cannot be sustained by
two persons for an injury to one. Winans v.

Denman, Pen. 124; Russell v. Snook, Pen.
683; Autinx. To)vnsend,Fen. 744; Robinson
V. Scull, Pen. 817 ; Tracey v. Bowen, Pen.
963. See Blight v. Ashlet/, Pet. C. C. 15.

13. In a suit brought by two persons,
it is not necessary to allege or prove that
they are partners; it is only neces.sary,

to sustain the action, to show that the con-
tract which is the subject of it was made
with them jointlv. Wood v. Fithian, 4 Zab.
33, 838.

14. If the title of one partner to a moiety
of partnership chattels be bad as against
an execution creditor, and the title of the
firm be good as to the other moiety, both
partners may maintain a joint action in

trespass against the officer seizing and
selling the entire property. Farrel v. Col-

tvell, 1 Vr. 123.

15. Personal representatives and
guardians cannot be joined as defendants
in an action of tort. Lodge v. Burton, Pen.
530.

16. Query. Whether if A. was testament-
ary guardian of B., and also executor of B.'s

father, A.'s administrator, C, after suit

brought against B., could discontinue such
suit so far as C. represented A.'s executor-
ship and continue it as to A.'s guaitlian-

ship. Dickinson v. Brick, Pen. 694.

17. If a penal statute authorize a penalty
to be sued for by the party injured, any
one of several parties jointly injured by
the offence may sue for and recover the
penalty. Phillips v. Bevans, 3 Zab. 373.

18. The assignee of an assignee may sue
in his own name, although the assignment
to the first assignee was not, in terms, to him
and his assigns. Allen v. Pancoast, Spen. 68.

19. The statute entitled "An act to assist

poor persons in the prosecution of their

suits," is in principle the same as that of

2 Heii. VII. c. 12, and the practice of the
courts at Westminster, under their act,

must regulate ours, until a new course
shall be prescribed by the legislature, or
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until this oourt shall feel itself authorized

to lav down new rules upon the subject.

Sears v. Tindall, 3 Gr. 399. See Costs, III(c).

20. An application to sue in forma pau-
peris, may, under the statute, be by motion
in court,' but then the court ought to be
informed, as is done when the proceedings
are by petition in England, of the cause
of action, &c., to enable them to exercise

a sound discretion in the matter. Ibid.

21. In an action of trespass for an assault

and battery against a corporation, an indi-

vidual mav be joined as a co-defendant.
Brokaiv v.iY. J. B. R. Co., 3 Vr. 328.

22. Query. In whose name must an
action be, on a mortgage confiscated

for the treason of the mortgagee, and
assigned by the state to the holder thereof.

Den. V. Spinning, 1 Hal. 466.

See Abatement, || 1-33, Actions, I,

Aliens, |§ 6-9, Appeal, U 61-65, Assign-
ment, ^ 27, Attachment, I(o), 1(6), Attok-
ney, |§ 20-24, Bills and Notes, 1(6), VI((0,
Bonds, YI(6),CERTiorvARi, 11(a)(2), 11(c)(3),

Clams and Oysters, | 3, Contempt, l[d),

Contracts, I, Conveyance, II, Corpora-
tions, U 249-260, Covenant, IV(o)i2),
Crimes, II, Devise, I, Distribution, II(o),

Distress, | 13. Ejectment, 11(a), Eminent
Domain, 11(6), 11(c), lU{n), Equity, III, f

784, Error, Ill(a), Executors, Vll(a),
VII(6), U 450-459, Execution, ^^ 193, For-
cible Entry, II(6)(1), § 80. Former Re-
covery, ^1 13, 14, Heirs, Husband and
Wife, Ill(a), 111(6), Infants, |g 147-159,
Injunctions, II, Insurance, || 75-82, Joint
Debtors, Judgments, 1(6), 1(c), VI(c)(l),

Justices Court, U 88, 479, 480, Justice of
Peace, § 6, Landlord and Tenant, §^ 61-
63, 76-79, Legacy, IX(a), U 279-281,
Lunatics, ^? 37-41, Meadows, § 5. Mechan-
ics Lien, Ill(a), Mortgage, IY. Munici-
pal Corporations, Y(a), Y(6), Partition,
Partnership, Replevin, Specific Per-
formance, Trespass, Trover.

PARTITION.

I. Estate or Interest.

II. How Effected.

(a) By agreement.

(6) By proceedings at law.

(c) By proceedings in equity.

I. Estate or Interest.

1. Partition is a matter of right; and
by the ancient practice, both at law and

in equity, the partition was made, however
prejudicial it might be to the interests of
the parties. Bentley v. Long Dock Co., 1

McCart. 480, 2 McCart. 501.

2. It was to remedy this evil that the
statute of 1816 authorized a sale of the
land when the commissioners reported
that a partition could not be made without
great prejitdice; and by the act of 1846,
the same power was conferred upon the
court of chancer}' upon bills filed for parti-

tion. Ibid.

3. It is not necessary for the party
applying for partition to show that he is a
tenant in common of the fee, or even
of the freehold. Diament v. Lore, 2 Yr.
220.

4. If he be tenant in common of an
estate for years in the i^remises sought
to be divided with another, who is seized
in fee, the orphans court has jurisdiction,

and no certiorari will lie to review^ its pro-
ceedings. Ibid.

5. A deed in the nature of a mortgage,
given by a tenant in common upon his

undivided interest in lands, leaves in him
an estate which entitles him to apply for

partition. Kline v. McGuckin, 9 C. E. Gr.
411.

6. The legislature intended to apply the
more easy partition of lands by commis-
sioners to all such estates, as were then
subject to iDartition at common law and
under the statute of 31 Hen. VIII, c. 1,

and as between all such persons or ten-

ants, as were compellable to make parti-

tion by writ under the 32 Hen. VIII, c.

8, and subject to the same restrictions.

Under the statutes of 31 and 32 Hen. VIII,
partition could be compelled between those
who held as joint-tenants or tenants in

common, of estates of inheritance in their

own right, or in right of their wives, and
those who held as tenants in common or

as joint-tenants for life, or years ; or where
one had an estate for life or years, and
another of freehold, or inheritance, or a
tenancv bv the curtesy. Stevens v. Enders,

1 Gr. 271.
*

7. Persons in remainder, whether the

remainder be contingent or vested, and
who are not at the time of suing out the
writ in actual possession, or entitled to

immediate possession in severalty after

partition made, cannot be parties to the

writ of partition. In such case the judges
of the common pleas have no authority

to make an order of sale, nor to approve
and confirm it, and the commissioners
have no authority to make a sale or con-

veyance. Ibid.: Burroughs v. Dunlap, 1

Gr. 284. See Young v. Rathbone, 1 C. E. Gr.

224 226.

8. No owners can be made parties in

partition, but such as are entitled to the

present possession of their shares. The
design of partition is, that owners, who
before enjoyed in common, shall each
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have possession of his share in severalty.

Ibid.

9. A tenant in common, who has made
improvements on the hmd held in com-
mon, is entitled to an eqnitahle partition.

The only good faith required in such
improvements is that they should be
made honestly, for the purpose of im-
proving the property, and not of embar-
rassing his co-tenants, or encumbering
their estate, or hindering partition. The
fiict that the tenant making such im-
provements knows that an undivided
share in the land is held by another, is

no bar to equitable partition. Hall v.

Piddock, G C. E. Gr. 311.

10. It is no bar to allowance for im-
provements in equalizing the partition,

that the impi'ovements were made by ten-

ants in common in reversion, during the
previous life estate Ibid.

11. A father devised to his three sons
certain lands, as tenants in common
during their natural lives, and, after the
death of either of tbem, his share to go to

his lawful issue ; and if any of his said

sons should die without leaving lawful
issue, his share to go to the survivors of
them ; or if any of them had deceased,
their lawful issue to have the .share that
would have gone to their father, if living.

Held, that no partition, could be made
among the sons, except of their present
interest or estate in the lands. Reeves v.

Beeves, 2 Hal. Ch. 1-56.

12. A justice of the supreme court, has
power and authority, under the act of

1789, to appoint commissioners to make
partition of lands, which have descended
to males and females under the former
statute uf descents passed in 1780, notwith-
standing each male is entitled to two
shares, and each female to one .share only,

by the provisions of that act. Kennedy v.

Armstrong, Spen. 693.

13. A grantee of the right to dig ores,
from one tenant in common, cannot call

for a partition of the premises. Boston
Franklinite Co. v. Condit, 4 C. E. Gr. 39i.

14. The act for the partition of lands
was not intended by the legislature as a
mode by which the real estate of the wife,

without her consent, could be converted
into personalty, and placed at the dis-

posal of the husband. The sole object of
the act is to provide a mode "for the
more easy partition of lands held by
coparceners, joint-tentants and tenants in
common," and not to prejudice or destroy,

by its operation, the legal or equitable
rights of the parties interested in the land.
Osborne v. Edwards, 3 Stock. 73.

15. There can be no division of real

estate where the ancestor has given or
advanced to his children in his lifetime,

anv part of his lands or tenements. State

V. Rickey, 3 Hal. 50.

16. The orphans court has no authority

to appoint commissioners to make division
of lands held between the heirs of a tenant
in common on the one part, and the per-
son who had l)een the tenant in common
with their ancestor on the other part.

State v. Parker, 4 Hal. 242. Infra, '^^

45, 69.

17. Query. Whether partition may be
made among heirs, before the a.ssignment
of dower. Laird v. Wilson, Pen. 280, 287.

18. The right of a widow to dower does
not give her an estate or make her a par-
ticular tenant, whose consent to a parti-

tion is required under Rev, Partition, ^ 30.

Bleecker v. Hennion, 8 C. E. Gr. 123.

19. Encumbrances on the premises
constitute no ol)iection to a partition. Low
V. Holmes, 2 C. E. Gr. 148, 150.

20. A verbal agreement by one co-ten-
ant with another, that he will convey to

him his interest in the premises, is no l)ar

to a suit for partition. Polhemus v. Hod-
son, 4 C. E. Gr. 63.

21. The complainant and defendant with
their sister were tenants in common of the
lands in question, each entitled to an equal
third part of the same. The land had been
in the po.ssession of tenants and had been
impoverished by improper cultivation

—

the fences were dilapidated, and the build-

ings had been permitted to go to decay.
In this situation of the premises the de-
fendant went into possession of them,
rebuilt the houses, renewed the fences,

and renovated the land. The sister then
conveyed her interest to the complainant.
A division was made between the com-
plainant and defendant by agreement, and
releases exchanged. Held, that the com-
plainant was entitled to one-third of the
rents and profits from the time the de-

fendant entered into possession up to the
time when the sister made the conveyance,
and from that period until the defendant
delivered up possession, to two-thirds of
the rent. And that a proper allowance
should be made to the defendant for the
permanent improvements put by him
on the premises. Cooper v. Cooper, 1 Stock.

506.

II. How Effected.

(a; By agreement.

22. "Whether an instrument shall operate
as a grant or deed of partition will depend
upon the intention of the parties, ap-

parent upon the face of the instrument.
Den. Walling v. Camp, 4 Harr. 148.

23. The bill stated that, at the time
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of the making of the partition sought to

be avoided, the complainant was deprived

of hiri right reason, and was of unsound
mind and totally incapable of tr:uisact-

ing any business or of tlie government
ofhimself and management of his affairs,

and stated what the partition was. Held,

that under this bill the court could not

decree for the complainant and set aside

the contract upon evidence of imbecility

of mind and the ground that the parti-

tion was so unequal that joined with the

incapacity of the complainant, it raised

a presumi)tion of fraud in the defend-

ant in procuring the deed of partition.

Dowihty V. Doughty, 3 Hal. Ch. 043, revers-

ing," /(/. 2-27.

24. Specific performance of an agree-

ment among heirs for partition cannot be

resisted on "the ground that the defendant,

in taking the part assigned to him, con-

templated the sale of it, and that by reason

of mortgages existing at the time of the

agreement he was unable to sell the part

assigned to him ; he knowing of the mort-
gages at the time of the agreement, and
one of them, given by the intestate, being

paid before the hearing, and the other,

given by one of the heirs on his undivided
fnterest' in the whole estate, having been
foreclosed and such interest sold, and the

complainant proffering a release from the

purchaser, of all his interest in tlie share

to the defendant. Soper v. Kipp, 1 Hal.

Ch. 383. See Campbells. Campbell, S Stock.

268.

25. A mere parol partition, between ten-

ants in common, followed by a several cor-

responding possession for five or six years

only, is not binding and conclusive at law,

upon the original tenants and those claim-

ing under them. Den. Woodhidl v. Long-
street, 3 Harr. 405.

26. A parol partition of lands is not
made valitl by possession for five or six

years under and according to it, and
such partition not made valid by lapse of

time, at the death of the tenant in com-
mon does not become a valid partition

as against his widow demanding dower,
because the additional time of separate
possession that has elapsed since his

death whould have established the parti-

tion against him. Lloyd, v. Conover, 1

Dutch. 47.

27. When lands are held in severalty
upwards of twenty years, in quiet pos-
session, under a semblance of legal par-
tition in severalty, an agreement of all

jiarties, may be presumed to such par-
tition,—although a parol partition might
not be originally good under the statute
of frauds. Den. \Vatson. v. Kelty, 1 Harr.
517.

28. Partition between devisees, after they
attained the age of twenty-one years, hy
releases reciting that the intention was
to divide the premises held in common.

produced no alteration of, or effect upon,
the estates of the respective parties; it

severed the possession, but did not alter

the estate. Den. Howell v. Howell, Spen.
411.

29. A voluntary partition between ten-

ants in common, in all respects fair, equal
and just, upheld, and a lien upon the land.s

held in common, under a judgment against
one of the co-tenants. Held, to have been
transferred to the lands conveyed in the
partition to the judgment debtor. Polhe-
mus v. Enipson, 12 C. E. Gr. 190, appeal
pending.

30. A partition will not affect any rights,

legal or equitable, which a creditor may
have. If the land is liable for debts before
the partition, it will remain so afterwards.
Speer v. Speer, 1 McCart. 240.

31. By partition, a mortgage deed as a
lien, is transferred exclusively to the share
set oft' to the mortgagor. Kline v. McGuck-
in, 9 C. E. Gr. 4ll ; Anonymous, 3 Harr.
415. See Rev. Partition, § 36.

32. Improvements being a part of the
estate, no allowance can be made by the
administrators or by the commissioners in

dividing the land, to the person who made
them, unless by agreement of all the
heirs ; and an agreement between the heirs

to divide the estate equally, and providing
that nothing in the agreement shall bar or

release any claim of either of the heirs

against the estate, will not bar the claim
of the heir who has made the improve-
ments, or prevent him from recovering
their value from the estate. Smith v.

Smith, 4 Dutch. 208.

33. Where a former owner of the com-
plainant's land, holding under a commis-
sioner's deed, made such expenditures in

repairing an aqueduct as would create an
equitable right in him to the enjoyment of

his expenditures, the right is only per-
sonal, and cannot be claimed by his

grantee. Brakeh/ v. Sharp, 1 Stock. 9, 2

Stock. 206.

34. Under what circumstances the lapse

of twelve years will be a ground on
which a court of equity may refuse to

interfere to set aside a partition deed al-

leged to have been obtained by the defend-

ant from the complainant when he was
of unsound mind. Doughty v. Doughty, 3

Hal. Ch. 643.

(b) By proceedings at law.

35. The legislature intended to give

power to set off shares by metes and
bounds, and the judges or commissioners
cannot exercise jurisdiction or hold plea

of any other subject than the fixing of
lines for partition. No power is given to

them by the act beyond this ; it is the

delegation of a special authority, that
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must be taken strictly, and cannot be
eiilarprod by construction or extended over
anv other .subject. V(tn Riper v. Berdan,

2 Gr. 132.

3G. The justice or judges ought to

require the appHcant to ])roduce sucli

documentary and other evidence, as will

at least prhmi Jacir cstal)lish the fact of

a co-tenancy. Unless that is done, no
nomination ought to he made; and if on
the day fixed for api)ointing the commis-
sioners, or at any time l>efore the com-
missioners are appointed, oi)jections are

made, and it shoidd appear, that there is

a possession adverse to the applicant, or a

real dispute about his title to an undivi-

ded part of the premises, no appoint-

ment should be made, or partition or-

dered; but the application should be dis-

missed, and the parties left to their legal

remedies. Ibid.

37. If by the death, resignation or re-

moval of one or more of the judges, since

the appointment of the commissioners,
in consequence of which it becomes ne-

cessary to associate others to act with those

remaining, the reason of such change,
ought to appear on the proceedings, either

in the report made by the commissioners,
or by the order directing the same to be
recorded. The order for recording the
proceedings is the life-giving act, and ought
to be made, and to appear to have been
made, by the officers pointed out by the

statute. Ibid. See Rev. Partition, § 41.

38. When application is made to three
judges, thej' are to ascertain the number
of shares, to nominate commissioners, to

make an order directing an advertisement
thereof, to appoint the commissioners, to

order the proceedings to be recorded. If

done by a less number than three, the
proceedings will l)e erroneous. Ibid.

39. Upon application to the orphans
court, the petition must not only allege

that some of the owners are minors, but
must name them and show which are
minors, otherwise tbe proceedings will be
set aside "on certiorari. Curtis v. Jenkins,

Spen. 679.

40. Where a person seized in fee of
premises, by mistake supposes that he is

seized as tenant in common with others,

and applies to the orphans court so stating

in his petition, and on his application a
partition is had, a share set oft' by such pro-
ceedings may be recovered by him from a
person who bona fide purchases it of one
of the alleged tenants in common. Den.
Richman v. Baldwin, 1 Zab. 395.; S. C, 1

Stock. 394.

41. A general partition of lands of a
decedent, lying in two or more counties,
cannot be made by commissioners ap-
pointed Vjy the orphans courts of those
counties, although they be the same per-
sons. They must divide the land in each
county among all the heirs. The surrogate-

general, is the proper appointing power,
if the partition is to he general. I)e7i. Wat-
Hon V. Kelt)!, 1 Harr. 517.

42. The a|iplication, it seems, need not
be made in writing. Kennedy v. Ar}a-
stronf/, Spen. 093,095.

43. Upon application for the appoint-
ment of commissioners, it is the duty of
the justice to ascertain that a co-tenancy
exists, and to determine the numl)er <jf

equal shares, in which the lands were
held by the original coparceners, joint-

tenants or tenants in common ; but it is

no part of his duty to determine who are
the owners of the different shares at the
time of the application. Ibid.

44. The allotment of the shares must he
in the names of the original co-tenants,
but if one be dead or have aliened his
share, the heir or purchaser will be entitled

to the share allotted to such original co-
tenant. Ibid.

45. Commissioners appointed by judges
of a court, cannot be also authorized
in the same commission, to subdivide
a part among the heirs of one of the
original co-tenants. Oram v. Young, 3
Harr. 54. Infra, | 09. Supra, § 16.

46. If any objection be made to a per-
son nominated as commissioner, it must
be heard and determined judicially by
the appointing power, before appointing
either the person objected to, or any sub-

* stitute in his place. Ibid.

47. The mere making of an objection is

not sufficient to set aside an appointment,
if such objection be not well founded.
Ibid. 58.

48. Failure to record the appointment
of commissioners, will not invalidate the
proceedings ; it is a mere neglect of duty
on the part of the clerk. Ibid. 57.

49. In cases of division of real estate by
commissioners appointed by a justice of
the supreme court, if the report of the
commissioners is objected to, the practice

is for the party bringing the report to take
a rule of approval nisi, and for the adverse
party to take a rule to shoAV cause why the
report should not be set aside, and the
parties may then have leave to take affi-

davits. Appleby's Case, 3 Hal. 84.

50. The proceedings may be discon-
tinued at any lime before the order ap-
proving the sale is made. Bellerjeau v. Ely,

3 Hal. 273.

51. Wliere the portion of money arising

from the sale of lands, in which the widow
has a right of dower, is pvTt out by com-
missioners, the bond should be taken in

the name of the commissioners, and not
that of the widow. Stevenson's Case, 5 Hal.
GO.

52. The commissioners cannot be taxed
for such bond. State, Parker v. Irom^.

Vr. 466. See State, Hill v. Hansom, 7 Vr.

50.

53. A division and report of commis-
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sioners may be set aside, if lands not

of the estate be set off to one of the

heirs. State v. Judges of Burlington, 2

South. 554.

54. A mandamus or certiorari may be

allowed to review the proceedings. Bur-

roughs V. Dunlap, 1 Gr. 284, 289. See Hall

V. Higgins, 3 Gr. 58, 62.

55. After an order of distribution of

the proceeds of a sale, each heir or tenant

in common may have an action at law

against the commissioners for his share.

The commissioners are jointly liable.

Hall V. Higgins, 3 Gr. 58.

(c) By proceedings in equity.

56. A court of equity will not inter-

fere with proceedings for partition com-
menced at law, unless it be necessary to

protect some party thereto from fraud or

wrong, or to secure to him some clear

right which, from the manner of proceed-

ing before it, the law tribunal cannot
secure. For such purpose courts of equity

will interfere to prevent a failure of justice

and loss of rights. Hall v. Piddock, 6 C.

E. Gr. 311.

57. Costs and expenses of defendants
in the proceedings at law for partition,

will be allowed out of proceeds of sale,

where such proceedings being authorized

by statute, are arrested by this court in

order to more complete equity. Ibid.

58. A tenant in common has a right

to partition in chancery, if he shows a
title to a share. Hay v. Estell, 3 C. E.

Gr. 251.

59. A bill for partition will not lie where
the title is denied, or depends on doubt-
ful facts or questions of law. Dewitt v.

Ackerman, 2 C. E. Gr. 215.

60. Although no question be made as to

the legal title of a tenant in common to

the share which he claims, yet, whei'e a
partition is sought in a court of equity,
it will only be accorded on equitable
terms, where it seems just to the court
that such terms should be imposed. Bar-
ren v. Barren, 10 C. E. Gr. 173.

61. Where a bill prays for partition, and
the defendants deny complainant's title, if

the title in dispute is an equitable one, it

is the duty of the court to settle it. If it is

a legal title, the court may dismiss the
bill, or may retain the cause, and afford
the party an opportunity of settling his

title at law. Lucas v. King, 2 Stock. 277.
See Equity, U 1320, 1321.

62. But the mere denial of the com-
plainant's title is no obstacle to the pro-
ceedings. The defendant must answer the
bill, and if he sets up a title adverse to the
complainant, or disputes the complainant's
title, he must discover his own. Ibid.

63. If when the titles are spread upon

the pleadings, the court can see no valid

legal objection to the complainant's title,

it will order the partition. Ibid.

64. In a suit for partition this court will

not try the question of illegitimacy, on
which the complainant's title is alleged to

depend, nor direct an issue to be framed
that it may be tried at law. Biverview
Cemetery Co', v. Turner, 9 C. E. Gr. 18. See
R. S. p. 197, U2.

65. A complainant may have partition

and an account by the same bill. Obert

v. Obert, 2 Stock. 98.

66. On a bill for partition, an adminis-
trator's deed, made to a third party for the
benefit of the administrator, will be set

aside, at the instance of the complainant,
on equitable terms. Obert v. Obert, 1 Beas.
423.

67. Equal partition of each parcel
among all the owners is not required. And
a partition so made, without necessity, and
practically destructive of the value of the
parcel divided, will be set aside. Haulen-
beck V. Conkri()ht, 11 C. E. Gr. 159. Infra,

§73.
69. A share may be subdivided on

partition, and the costs thereof will be
charged on that share. Coles v. Coles, 2

Beas. 365. Supra,
'i 45.

70. Where one tenant in common makes
a parol agreement for the purchase of the
interest of another tenant in common,
and advances money in part payment,
although the former cannot claim a spe-

cific performance of the agreement, a

court of equity, in a suit for partition, will

decree the money so advanced alien upon
the land. Campbell v. Campbell, 3 Stock.

268.

71. An equitable partition may be made
so as to assign that portion of the land on
which the improvements are placed, to

the person who has made them. Brook-
Held v. Williams. 1 Gr. Ch. 341; Doughaday
V. Crowell, 3 Stock. 201.

72. So, if he has cut off the timber from
a part of the land adjoining the part im-
proved, the court may direct that the land
from which the timber has lieen cut be
valued as it was with the timber on it and
included in the assignment to him. Obert

V. Obert, 1 Hal. Ch. 397.

73. In equity there is no necessity that

a partition should be so made as to give

each party a share in every part of the

property. Each party must have his

share in value, which is all that is re-

quired. Brookfield v. Williams, 1 Gr. Ch.

341. Supra, I 67.

74. Under certain circumstances, to

make the value of the several shares

equal, one party may be required, to pay
money on his share to those who receive

a share of less value. Ibid.

75. Reference to a master, with specific

instructions, to ascertain and report

whether partition cannot be made by



PARTITION, II. 865

How Eflfected.

payment of owelty; if not, sale will be

ordered and iniproveinents allowed for

out of the proceeds. Hall v. Piddock, 6 C.

E. Gr. 811.

7<). It is not, of itself, sufficient to set

aside a partition, that the commissioners
gave to one of the tenants nearly the

whole of the most valuable part of the tract.

Hay V. Estell, 4 C. E. Gr. 133.

77- Return ordered to be quashed, and
a new commission to issue to other com-
missioners, unless complainant pay de-

fendant $600 for owelty. Ibid.

78. Where a certain strip fifty feet long

by five feet wide, was the rear boundary
line of the lots of the complainant and de-

fendant, each party was entitled to the

half of the strip which adjoins his own
premises, and, if the parties are agreed as

to the direction of the line, division will be
ordered to be made by a line drawn
thrqugh tVie middle of the strij), parallel

to, and equally distant from the sides,

without the delay or expense of appoint-

ing commissioners. Davidson v. Thomp-
son, 7 C. E. Gr. 83.

79. J. conveyed to D. the equal undivided
third of a farm, and devised to his daughter,

the wife of D., during her natural life, the

undivided two-thirds, and after her death,

to her husband, the said D., and to his

heirs begotten of her body, to be equally

divided between them. D.'s wife died ; and
afterwards, D. died, seized of the said un-
divided third part of the said farm and
other lands, leaving five children, and
a will, by which he devised to two of his

sons, in equal shares, in fee, a lot of land
of ten acres, describing it by metes and
bounds, which ten acres was a part of the
said undivided farm and devised to his

said five children all the residue of his

estate, real and personal, in equal shares.

The said ten acres embraced the dwelling-

house and other buildings belonging to

the said farm. Held, to be a case for

relief ex sequo et bono, and the court di-

rected, that a division of the said farm be
first made into two parts, one part to con-
tain one-third, and the other, two-thirds,

and that the one-third be assigned to the
estate of D., in such way as to include
the said ten acres; and that the portion
so set off as two-thirds of the said farm
be then divided into five shares, one
share thereof to be assigned to each of

the said five children ; and that, of the
part so set off as the one-third of the
said farm, the ten acres so devised by D.
to the two sons be assigned to the said

sons ; and that the residue of the said

third part be divided among the five

children of D. Doremus v. Doremus, 4
Hal. Ch. 556.

80. Upon a bill for partition by one ten-

ant in common against another, where the
facts constitute a clear case of the use and
enjoyment of the pro^jerty, to the entire

exclusion of the complainant, a receiver
will be ajjpointed. A receiver will not be
api)ointe(l, however, when the appointment
will subject the co-tenant to inconvenience
and expense, without corresponding bene-
fit to the complainant, if such co-tenant
will give the complainant security for the
rents and profits. Low v. Holmes, 2 C. E.
Gr. 148.

81. In special cases, one tenant in com-
mon may, on the application of the other,

be enjoined from committing waste ; but
the jurisdiction is sparingly exercised.
Obert v. Obert, 1 Hal. Ch. 397; Coffin v.

Loper, 10 C. E. Gr. 443.

82. On bill for partition, by a tenant in

common owning a twentieth part, an in-

junction was granted against the tenant
in common in possession, restraining him
from cutting timber. His answer showed
that he was owner of eight twentieths;
that he had made improvements to the
amount of $2000; and that he only in-

tended to cut the wood and timber from
two acres near the barn, which he had
commenced doing when the injunction
was served; and he denied all inten-

tion to commit waste. Tlie injunction
was dissolved. Obert v. Obert, 1 Hal. Ch.
397; S. a, 2 Stock. 98, 2 Beas. 423.

83. Upon a bill for jjartition of chattels

by a tenant against his co-tenant, and to

restrain him from removing or using the
same, or committing any waste thereon,
the claim of a third party upon the prop-
erty by w'ay of mortgage, cannot be estab-

lished by affidavit in opposition to the
claim of the bill, upon a preliminary ap-
plication for an injunction. The alleged

fact constitutes no valid objection to the
granting of the injunction. Low v. Holmes,
2 C. E. Gr. 148.

84. In partition, where the widow con-
sents to take a gross sum in lieu of dower,
and then dies, the fact of her death can-
not affect the valuation to be made of her
interest in the lands. It is her expect-
ancy which is to be valued, and not the
actual value of her life estate as it has
tui'ned out to be. McLaughlinw. McLaugh-
lin, 7 C. E. Gr. 505, reversing 5 C. E. Gr.

190.

85. When a sale is made under proceed-
ings in partition, the dowress is entitled to

a just and reasonable satisfaction for her
estate. This means full compensation
for the loss which she sustains by having
her estate taken from her by the de-

cree of the court. The value of her
estate must be computed from the use
and profits slie was entitled to derive

from it if not sold. Haulenbeck v. Cronk-

right, 8 C. E. Gr. 407.

86. It was not intended by Bev. Sale

of Land, I 18, that the interest of one-
third of the net proceeds was to be paid
the dowress, or a sum in gross computed
from the interest of such one-third, as a
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compensation for the sale of her estate.

Ibid.

87. Under the facts of this case tlie

premises directed to be sold subject to

the widow's dower. Bleecker v. Hcanion, 8

C. E. Gr. 123.

88. Where the order of the orphans
court directing the sale was made without
the tenant by the curtesy having 'been

made a party to the proceedings, and
without any adjudication whatever, re-

specting his estate, the lands sold under
such order were subject to his curtesy.

Jacques v. Eiinis, 10 C. E. Gr. 402.

89. In partition proceedings, where an
answer has been filed, the court usually

determines on the hearing, on the evi-

dence, as to the divisibility of thei prop-
erty. In case of default, it determines
the question on the evidence and the re-

port of a master. Wain v. Meirs, 12 C. E.
Gr. 77.

90. If, on the hearing, there should he
doubt as to the practicability of partition

without great prejudice, the court may
appoint commissioners to divide, and
should they report against partition, may
order sale. Ibid.

91. An answering defendant to a bill for

partition, who made no objection to an
order of reference, and took part in the
proceedings under tlie reference. Held, to

have waived the irregularity, but on the
day noticed for a motion to confirm tlie

master's report, was given permission to

be heard on the merits of the report, on
exceptions thereto. Ibid.

92. Where a defendant, appeared on
behalf of himself and his wife, and filed a
written consent for both to the reference,
he cannot afterward object to the order of
reference, on the ground that he had filed

an answer and therefore the order was
irregular. Smith v. Frenche, 1 Stew. 115.

93. To justify the setting aside of a
partition of real estate, on the ground of
a mistakfe in judgment on the part of the
commissioners, the error must be a
serious one, and the evidence of it too
plain to be mistaken. Thomson's Case, 2
Gr. Ch. 637 ; Bentley v. Loiig Dock Co., 1
McCart. 480.

94. If the evidence be doubtful or con-
tradictory, the report will be sustained.
Ibid.

95. Xo mere formal objections to the
report of the commissioners can prevail.
Bentley v. Long Dock Co., 1 McCart. 480, 2
McCart. 501.

96. Where a partition is made upon
Avrong principles, or in disregard of the
rights of the parties, or where there is a
great and evident inequality in the divi-
sion, the return of the commissioners will
be quiished. Haulenbeck v. Cronkright, 11
C. E. Gr. 159.

97. But to set aside a partition for mere
inequality, when there is no partiality or

improper conduct of the commissioners,
the proof must lie clear, and the in-
equality considerable. Hay v. Estell, 4
C. E. Gr. 133.

98. The tlieory disapproved, that com-
missioners in partition are, like arbitra-
tors, voluntarily chosen by the parties to
decide between them, and tiiat therefore
they are concluded by the judgment of
such commissioners, whether right or
wrong, if not given corruptly or through
favor. Ibid.

99. On motion to quash the partition,

the question to be considered by the court,
is, whether the inequality amounts to more
than what would arise from ditterences in

judgment between men of discretion in

valuing the same property. Ibid.

100. The master having reported that
the lands could not be divided among the
heirs without great prejudice to their in-

terests, and the court being umtble, upon
the evidence, to reach the same conclu-
sion, an order was made appointing com-
missioners to make partition among the
owners, according to their respective inter-

ests, unless they should be of opinion that
such partition could not be made without
great prejudice, in which case they were
to report to the court accordingly. Wain
v. Meirs. 12 C. E. Gr. 351.

101. The practice which 23revails in the
English court of chancery, of filing ex-

cejitions to the report of commissioners
in partition cases, applies only to the final

report of the commissioners on making
partition ; it has no application to the
report made under the practice in this

state, that partition cannot be made with-
out prejudice to the interests of the own-
ers and proprietors. Bentley v. Long Dock
Co.. 1 McCart. 480, 2 McCart. 501.

102. There is no necessity for filing

exceptions to the report of the commis-
sioners, and no propriety in such a course.
The report being filed, the proper prac-

tice for the complainant is to apply for a
decree for sale. Notice of this applica-

tion will be given, and the party feeling-

aggrieved by the report may present hi*

objections in opposition to the decree for

sale. Ibid.

103. The exceptions in this case were
treated as written objections to the report
of the commissioners, and the case was
heard as on a motion for a decree for sale.

Ibid.

104. Exceptions will not lie to the
return of commissioners in a suit for par-

tition. The correct practice in such case
is bv motion to suppress the return. Hay
V. Estell. 4 C. E. Gr. 133.

105. Where the land may be divided a
sale will not be ordered. Larey v. Bowlby,
April, 1825, Williamson, C.

106. Under the statute, where a partition

cannot be made without prejudice, the
complainant is entitled, as of course, to
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have a sale made of the premises. Bent-
ley V. Lonr/ Dock Co., 1 McCiirt. 480, 2
McCart. nOl.

107. If true, the suggestion that tlie

property is of so great value that no one
individuiil can buy it, constitutes no ob-
jection to a sale. Ibid.

108. Nt)r can one of the tenants object

to a sale on the ground that he is not
capable alone of purchasing the entire

premises, and therefore his interest may
be sacrificed by a combination among his

associates. Ibid.

109. When directed to sell, commission-
ers of partition ha\o power to sell one
part, with an easement in another part
annexed to it, and to sell the servient par-

cel subject to such servitude. Rosenkrans
V. Snover, 4 C. E. Gr. 420. See E.\semext,

U 64, 73, <)3.

110. In case of any misunderstanding
as to the bids or riglits of l)idders thereby
acquired, the commissioners are the i)roper

persons to decide. Conover v. Walling, 2
McCart. 167, 184.

111. On application for the division of

the proceeds, the petitioner offered evi-

dence to show that he was entitled to the
equal undivided one-fourth part of another
tenant in common, although such peti-

tioner had in his petition claimed only
one-fourth part of the lands. Held, that

the orphans court should have admitted
the evidence. Coombs's Case, 4 Hal. Ch. 78.

112. The deficiency incurred by a re-sale

of the property, can only be recovered by
an action brought by the commissioners,
and when recovered, must be distributed

by order of the court, as part of the money
arising from the sale of the land. Micliener

V. Lloyd, 1 C. E. Gr. 38.

113. A person to whom property is

struck oft' at a sale in proceedings for par-
tition, acquires a right which the court is

bound to protect. Such bidder has a right

to have a deed for the property, unless
for good cause the sale be set aside. Con-
over V. Walling, 2 IMcCart. 167.

114. Where an executoi-, directed by the
will to make partition of his testator's real

estate, but by reason of the peculiar situa-

tion and character of the premises is un-
able to do so, files a bill under which
a sale is ordered and distribution of the
proceeds made, he is entitled to the same
fees as a master would receive in such
case. Dickerson v. Canfield, 3 Stock. 259.

See Actions, ? 19, Appeal, '0, 53, Gl, 64,

Assumpsit, ? 6, Certior.\ri, § 62, Chancery
Rules, §| 139-142, Contracts, 1 28, Convey-
ance, U 187. 188, Costs, IV(i), Courts, ^ 37,

53, Curtesy, 1 12, De.\th, 1 4, Devise, ^ 143,

Dower, U 49, 50, 94, Ejectment, II(«)(5),

Equity, I'i 584, 877, 1240, 1490, Estoppel, ||

27, 122, Evidence, ? 317, Executors, | 231,
Frauds and Perjuries, I 4, Husband and
Wife, §§ 22, 28, 88.

PARTNERSHIP.

I. What Constitutes.

(a) Between the parties.

[b) As to third persons.

(c) Proof.
[d) Renewal.

II. Rights and Liabilities.

Between partners.

(1) Advances.
(2) Capital and share.

(3) Actions between.

(4) Dormant partners.
As to third i^ersons.

(1) Partnership creditors.

(2) Individual creditors.

Extent of liability.

Bills and notes.

Authority.

Partnership property.

Retirement ofpartner.

IV

(6)

(c)

[d]

[e]

(/)

{g)

III. Dissolution.

(a) By the parties.

(b) By a court of equity.

(1) Causes.

(2) Appointment of receiver.

(3) Issuing injunction.
(c) Effect.

(1) On partnership property.

(2) On authority of partner.
Account.

(1) When allowed.

(2) Mode of making, and allow-

ances.
Actions.

[d)

I. What Constitutes.

(a) Between the parties.

1. The proprietors of a vessel are
ordinarily considered as part owners in

the nature of tenants in common, and not
as partners, although as to a third party
who furnished work to the vessel under
the direction of the captain, or one of the
owners, all such owners might be respon-
sible. Williams v. Sheppard, 1 Gr. 76 ; Reeves
V. Goff, Pen. 609.

2. Although the plaintift" is to receive
from the defendant 1)V way of rent, a por-
tion of the profits of a farm and tavern,
such agreement does not constitute them
partners, as between themselves, so as to

disalde the plaintiff from suing at law.
Perrine v. Hankinson, 6 Hal. 181.

3. So, where the plaintift' was the mere
servant of the defendant, to be paid for

specified services and materials, by having
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delivered to him, or heing permitted to

take, one-half of tlie crops. Patten v. Heiis-

tis, 2 Dutch. 293, 297.

4. A mutual covenant to divide the pro-

ceeds of a certain crop, if it be a partner-

ship, is so only for a special purpose, and
terminates as soon as the crop is sold.

Jaques v. Hulit, 1 Harr. 38.

5. A participation in the profits does not

necessarily and in all cases con.stitute the

recipient a legal responsible partner. Bob-

bins v. McKnight, 1 Hal. C\\. 642, 645.

6. To constitute a partnership as be-

t-ween the parties themselves, tliere must
be a joint ownership of the partnership

funds. Ibid. See McMahon v. O'Donnell,

5 C. E. Gr. 306.

7. Where it was agreed that peach trees

should be furnished at A.'s expense, and
planted and cultivated on B.'s farm at his

expense, and also that B. should pick and
market the fruit during the life of the

trees, at the joint expense of both, and
account to A. for half of the net proceeds

of the sales. Held, that such agreement
did not constitute a partnership. Ibid. See

Phillips v. Hulsizer, 5 C. E. Gr. 308.

8. A simple agreement by a firm to em-
ploy one at wages to be measured by a

proportion of the profits, does not consti-

tute him a partner. McMahon v. O'Don-
nell, 5 C. E. Gr. 306.

9. An agreement under which the de-

fendants furnish the capital, and the com-
plainant his services and the use of his

patents, and under which at the close of

the concern an account is to be taken by
the parties of the joint stock and liabilities,

and an equal division of profits made.
Held, to constitute a partnership although
the terms " partners " or " partnership "

are nowhere used in the instrument. Van
Kuren v. S. L. and M. Co., 2 Beas. 302,

306.

10. An agreement by E. to join with W.
in the busine-ss of planting and selling

oysters, by which R. was to find the capi-

tal and W. to go to Virginia and plant and
bu}' oysters, to be sent to R. in his vessels

to New York for sale, each to have one-
half of the net profits, is a partnership.
Packman v. Decker, 8 C. E. Gr. 283.

11. The joint prosecution of a law-
suit does not create a partnership between
the parties, as to the subject matter in
dispute. As to the parties themselves, a
partnership cannot be formed by implica-
tion or oiiorntion of law. Wilson \. Cobb,
1 Stew. 177.

12. That the defendant was a trustee for

certain bondholders, cannot aid the com-
plainant, because he is not individually
entitled to redi'ess for a wrong done in

other persons. Ibid.

13. A partnership was decreed to exist
between three brothers, who were past their
majority, in a business carried on in the
name of R. brothers, where, notwitstanding

the firm name, their father and one of the

brothers claimed that it was the business

of the father alone, and that the com-
plainants and the last mentioned brother

worked in the business for their father, in

consideration of their support and pocket
money, under a family arrangement. Rat-
zer v. Ratzer, 1 Stew. 136.

14. The fact that the business is carried

on in the names of the persons l)y whom
it is conducted, raises the presumption
that it is their business. Ibid.

15. Certain persons entered into an
agreement with a view of forming a com-
pany to carry on the business of quarry-

ing, at a quarry situate in this state. They
then undertook to form themselves into

a corporation under the general act of the
legislature of the state of X. Y., passed
Feb. 14th, 1848, and complied with its

forms. Held, that such persons doing bus-

iness in this state, under such assumed
corporate capacity, will be treated as,

and held to the responsibility of partners,

both in law and equity. Hill v. Beach, 2

Beas. 3i.

See Bills axd Notes, | 20, Corpora-
tions, § 135, Insurance, I 93. Infra, H 18,

20, 27, 28.

(b) As to third persons.

16. In certain cases, as matter of pol-
icy, persons will be held to be partners

in reference to third persons, who as be-

tween themselves are not partners, and
have not the rights of partners. Nutting v.

Colt, 3 Hal. Ch. 539, 542.

17. Persons who hold themselves out as

partners, are liable as such, although they
are not partners. Mershon v. Hobensack, 2

Zab. 372.

18. Where "C. agrees to employ N. * *

at an annual salary * * and one-fourth

of the profits, * * * * and N. agrees
* * to have his name used as a partner
in the business, if said C. deem it advisa-

ble." Held, that as between C. and N., such
agreement does not constitute them part-

ners. Aliter as to creditors. Ibid.

19. A participation in the profits of bus-

iness, constitutes a partnership as to third

parties. Sheridan v. Medara. 2 Stock. 469.

20. Although the contract be in the form
of a loan of money, and the lender hold a

judgment bond for the amount of such
loan, and the business be carried on in the

name of one only, and neither supposes
that he is a partner, antl they did not

intend to become partners. Held, that as

between themselves they were not part-

ners, yet the law may hold them liable as

partners as to third persons, upon the

agreement in such contract to share in

the profits. Ibid.

21. A contract in the form of a loan of

money, by which it was agreed that in
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case his business succeeded, the borrower
would pay to the lender twenty-five per
cent, perannum, althouiili usurious as to the

borrower, as to third persons, makes the

borrower and lender partners, and as

sucli liable t\)r the debts of the linn. Ibid.

22. The rule is well settled that when-
ever a person becomes entitled to an actual

participation in the profits of the joint

business, as profits, so as to entitle him to

an account, and give him a specific lien

on the partnershi]) assets for payment of

his share of the profits in preference to

the creditors of the individual partners, he
becomes a partner as to creditors of the

firm, although it be expressly agreed that

such person shall not be so considered.

Voorhees v. Jones, 5 Dutch. 270, 272 ; Brun-
dred v. Muzzij, 1 Dutch. 268, 279, 674.

23. The members of a firm cannot enjoy
all the benefits of a partnership, and by a

secret agreement between them, that they
shall not be considered partners, exempt
themselves from the liabilities arising from
the partnership relation. Ibid.

24. An agreement between a manufac-
turing firm and a firm of commission mer-
chants, whereby, in consideration of their

indebtedness, the former transferred the
control of their business to the latter, does
not constitute the members of the two
firms partners, and jointly liable for debts
afterwards contracted by the first named
firm. Brundred v. Muzzy, 1 Dutch. 268, 674.

25. An agreement to sell and transfer an
interest in a business, carries with it, as a
consequence, the right to a share of the
profits. Voorhees v. Jones, 5 Dutch. 270.

26. A participation in the profits of any
business or undertaking, to constitute one
a partner, must be a general participa-
tion in the profits as sucli. A person who
is not a principal, has no control of the
business, and no power as a partner in the
firm, but who is employed as a superintend-
ent or agent, receiving by way of compen-
sation for his services a certain share of
the profits, is not thereby a partner.
Hargrave v. Conroy, 4 C. E. Gr. 281 ; Voor-
hees V. Jones, 5 Dutch. 270, 283; Smith ads.

Perry, 5 Dutch. 74.

27. Such regulation does not, as between
the parties, constitute them partners, and
generally does not as to strangers. If the
profits, however, are so greatly out of pro-
portion to the services rendered, as to show
that the arrangement is a shift to avoid re-

sponsibility, and that creditors are injured
by the abstraction of so large a part of the
avails of the business, it will be held as to
them, that such person is a partner. Ibid.

28. S. and T. having a contract to build
a railroad, entered into an agreement with
D. and J., reciting that "said D. and J. had
assisted in raising funds, and agreed fur-

ther to assist in raising money for the
completion of said road by the use of their

own and their friends' names and influ-

ence," and in consideration of the premises,
* * " S. and T. did thereby sell, a.ssign and
transfer to said D. and J. one-fourth of such
contract * * with all the profits, &c.,

derived under the contract, it being the

intention of said agreement to make the
interest of D. and J. equal, in all rcsi)ects,

with that of S. and T. in said contract.

The business connected with the contract

to be conducted in the name of ' S. and
T.' " Held, that S., T., D. and J. became
partners not only as to creditors but also

inter sese. Voorhees v. Jones, 5 Dutch. 270,

275.

29. But if S. and T. agree to pay to C.

one-third of tlie profits of the contract, in

consideration of his services in procuring
the contract and the benefit of his skill

and experience in constructing the rail-

road, it does not constitute C. a partner,

and make him liable for labor and mate-
rials used in building the road. Ibid.

30. Notwithstanding an agreement
among its members for a dissolution, if a

partnership once existed it will be consid-

ered in law to be still in being and continu-

ance, with respect to all persons acting

under a bona fide belief of its continuance,
having no notice to the contrary. Prince-

ton Co. V. Gulick, 1 Harr. 161. Infra, I 99.

See Infants, | 12. Supra, 1 1.

(c) Proof.

31. As against others the acts or declar-
ations of one person are not evidence of a
partnership between him and them, (ru-

lick V. Gulick, 2 Gr. 578, 582.

32. But general reputation, connected
with corroborating circumstances, is suffi-

cient to establish a prima facie partnership.

Ibid. 583.

32a. Mere reputation will not establish

a prima facie case of partnership, unless

connected with facts' showing that such re-

putation existed by the authority, assent,

connivance or negligence of the person
sought to be charged. Taylor v. Webster,

10 Vr. 102.

33. So, where the evidence in tlie cause

showed to a reasonable degree of certainty

that one was to share in the profits of a

business carried on in the name of another,

it established the partnership. Sheridan v.

Medara, 2 Stock. 469.

34. Where such liability is a legal con-

sequence of which both partners may well

have been ignorant, and of which the wit-

ness swears he was entirely ignorant, the

veracity of such witness is not impeached
by his saying that he was carrying on busi-

ness on his own account and that the party

jointly liable with himself was not his part-

ner. Ibid. 477.

35. The existence of a partnership does

not depend upon the fact that each partner

has in all things complied with his agree-
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nient. If tlie contract has been made,
property and labor contributed, and the

partnersiiip business commenced or car-

ried on to any extent, there is a partnership.

Hartman v. iVoehr, 2 C. E. Gr. 383, 385.

30. When a partnership had been dis-

solved, and the rctirini^ partner afterward

wrote the hrm-nanie in the signature book
of a banking company, such signature may
make him liable in that bank as a partner,

but other banks acting without knowledge
of the signature have no right to use it as

proof of partnership between him and the

other members. Farmers Bank v. Green,

1 Vr. 313, 319.

See Evidence, 11(c).

(d) Renewal.

37. If R. enters into partnership with P.

to continue three years, and so much long-

er as R. should continue lessee of the stone

quarries leased to him by M., and at the
expiration of the lease, R. having a coven-
ant for renewal at his option, refuses to re-

new the lease with M., the partnershij) ex-

pires with the lease. R. was not bound
to renew the lease and continue the part-

nership, if not expressly bound so to do
bv the partnership agreement. Phillips v.

Reeder, 3 C. E. Gr. 95.

38. If articles of partnership provide for

its continuance during the existence of a
lease, renewable at the option of one of
the partners, it is at the option of such
partner to continue the partnership by re-

newing the lease, or to end it by refusing
to renew. He has a right to refuse to re-

new for the i^urpose of ending the jjartner-

ship. Ibid.

See Estoppel, ^ 128.

II. Rights and Liabilities.

(a) Between partners.

(1) Advances.

39. Where one partner has advanced to
the lirm, by way of loan, moneys beyond
the capital which he agreed to contribute,
he is a creditor of the lirm to the amount
so advanced; and having no remedy at
law, he is entitled to come into equity to
have his loan repaid, and if the firm is

insolvent or in failing circumstances, to
have a receiver appointed. Seighortner v.

Wrissenhorn, 5 C. E. Gr. 172.

40. A partner has a lien upon the part-
nership eflfeets for moneys advanced by
him to the jiartnership beyond his share
of the capital, and can retain the amount
due him before the other partners or their

individual creditors or assignees are enti-

tled to receive an^^ of the assets. Uhler v.

Semple, 5 C. E. Gr. 288,

41. But he has no such lien for money
advanced or lent to an individual part-

ner. A mortgage or judgment against such
partner, if i)roperly entered or recorded,
will 1)6 a prior lien on his share. Ibid.

42. In the distribution of partnership
effects, the equities between the part-
ners themselves will have priority over
any claims of the private creditors of either

of the partners. Hill v. Beach, 1 Beas. 31.

43. A partner who advances moneys to

pay the debts of the firm, has a lien upon
the assets paramount to any lien which a
creditor of another partner has upon the
latter's interest. Ibid.

44. The complainant was the grantee of

certain real estate in trust for the firm.

The bill alleges that he had made advances
of moneys to one of his co-partners, who
had pledged to complainant his right and
interest in said real estate as security for

said advances. Held, that as this bill put
the right of recovery solely on the ground
that the trust estate was pledged as secur-

ity for the debt, the complainant could not
claim a lien on the partnership assets su-

perior to the claims of the separate credit-

ors, by showing that the moneys advanced
went into the partnership. The reply to

such claim is, that there is no such equity
stated in the bill. Ibid.

45. If one partner make advances for
another partner, on account of his inter-

est in the partnership, the individual i^art-

ner is his deljtor, and not the firm. As be-

tween himseU' and his debtor, he may have
an equitable lien upon the interest of the

latter in the firm ; but he can have no
equity which will give priority over the
other separate creditors of his debtor.

Ibid.

See Attachment, | 19, Contracts, ^ 9,

Custom and Usage, | 10, Interest, |§ 14-

16, Mortgage, § 190, 254, 303.

(2) Capital and share.

46. If one partner agrees to contribute

the stock on hand in his business and the
other assets of that business, against a
specified sum to be put in by the other
partner, this stock and assets only, need
be put in as his capital in the concern,

whether it exceeds or falls short of the

amount stipulated by the other partner.

Bunnell v. Henderson, 8 C. E. Gr. 174.

47. Where additions to the mill and
machinery were to l^e paid for l)y the in-

going partner, a new ibundation to a new
engine, built because the old foundation
would not serve, is properly charged to

him. Ibid.

48. Partners cannot exclude from the

partnership one of their number who
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has failed to pay in part of the amount
which he agreed to contribute as his share
of the capital ; but if part of his capital

has been paid in, accepted, and used, and
the business has been commenced in the

name of the tirm, he is a partner until the

l)artnershii) is legally dissolved. Hurtman
V. Woehr,'6 C. e! Gr' 3Sa.

49. H. and S. entered into business, Octo-
ber 1st, 1871, to continue until April 1st,

1875, unless, at the expiration of eighteen
months from the former date, the business

did not pay its own expenses, in whicli

event, S. was to have the right to close it

after that time. The entire working capi-

tal, $oOOO, was furnished by 8. It appear-
ing that, on the 8th of August, 1872, this

working capital was lost. Held, that S. was
not obliged to furnish more capital, nor
to pledge liis credit in the prosecution of

the business, and that he might, therefore,

terminate the agreement, August 8th, 1872,

subject to his liability to pay H. wages to

April 1st, 1873. Hilfw. Smailey, 8 Vr. 103.

50. There is no confidential relation be-

tween partners until the partnership is

formed, and in the course of negotiations

between an existing tirm and a stranger,

where the firm propose to put in the old

stock at a certain price, the maxim "caveat

emptor" applies. Uhler v. Semple, 5 C. E.

Gr. 288
51. In the absence of any agreement as

to the interests of the partners, a partner-

ship is presumed to have been carried on
for the joint interest of the partners, and
eacli is entitled to an ecpial share of the
profits with the others. Ratzer v. Ratzer,

1 Stew. 136.

51a. If tlie partner who superintends
the business, by concealment of its act-

ual value purchases his co-partner's share
for an inadequate price, the purchase will

be held void, and the purchaser compelled
to account for the real value. Nicholson v.

Janeway, 1 C. E. Gr. 285.

See Fraud, U 5, 32.

(3) Actions between.

52. A culpable neglect of one partner
in pursuing the claims of the concern, may
render him liable to the other partner, for

the amount which has been lost by his neg-
lect ; but he is only obliged to take the

same care of the partnership business as

of his own. Jessup v. Cook, 1 Hal. 434.

53. One partner cannot maintain an ac-

tion against another partner, on the ground
of an"im))rudent and unwise manage-
ment of the partnership property. Pater-

soii y. Burton, Pen. 717.

See Account, Actions, § 37, Assumpsit,

U 31, 53, 54, Covenant, 'i 40, Evidence, I

585, Justices Court, §? 259. 259a, Mort-
gage, I 364. Infra, U 150, 151.

(4) Dormant partners.

54. As l)ctween the partners themselves,
there seems to be no reason to make any
distinction in their rights, whether any of
the partners be dormant or not. Cam-
mack V. Johnson, 1 Gr. Ch. 163.

See Infra, ^ 59-62, 161.

(b) As to third persons.

(1) Partnership creditors.

55. Partnership execution creditors
have the legal right to be first paid out of

the proceeds arising from the sale of part-

nership property, before the same, or any
portion thereof, can go to the individuals
of the firm, or be appropriated to the pay-
ment of individual debts. Linford v. Lin-

ford, 4 Dutch. 113; Matlack v. James, 2

Beas. 126 ; Cammack v. Johnson, 1 Gr. Ch.
163 ; Broivn v. Bissett, 1 Zab. 46 ; Curtis v.

Hollimjshead, 2 Gr. 402, 410; Receivers, tOc.,

v. Godwin, 1 Hal. Ch. 334.

56. Real estate, although the title

stands in the names of the individuals
composing the firm, if purchased with the
money and for the uses of the firm, be-

longs to the partnership within this rule,
and is liable in the first place to the part-

nership debts. Matlack v. James, 2 Beas.

126 ; Nat. Bank of Metropolis v. Sprague, 5

C. E. Gr. 13 ; Uhler v. Semple, 5 C. E. Gr.

289; Deveney v. Mahoney, 8 C. E. Gr. 247.

See Smith v. Wood, Sax. 74; Harrison v.

Righter, 3 Stock. 389, 394.

57. The same principle 4,pplies to im-
provements made with partnership funds
on the separate property of one of the part-

ners. Deveney v. Mahoney, 8 C. E. Gr. 247.

58. Property purchased with the
funds of the partnership, in one partner's

name, or that of his wife, will be consid-

ered as belonging to the partnership and
held in trust for it. Holdrege v. Gwynne,
3 C. E. Gr. 26; Baldwin v. Johnson, Sax.

441.

59. The prior right of a partnership
creditor to be paid out of the common
jDroperty in preference to a separate credit-

or of either of the partners, does not exist

in the case of a dormant partnership.
Cammack v. Johnson, 1 Gr. Ch. 163.

60. Those funds on which the credit is

given are liable to the claim of the cred-

itor. In an open partnership the credit

is given to the" firm, and to the goods they
are possessed of ; but if the partnership be
unknown, the credit is given to the visible

partner only, and the goods in his posses-

sion are supposed to be his own, and in

such case the discovery of the latent part-

ner cannot give any preference to a partner-

ship creditor. Ibid.

61. The execution creditor has his rem-
edv against all the effects of the visible
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partner, and against all the effects which
]

belong to him and his dormant partner,

as partners; and it makes no ditlerence

wiu'ther the debt was contracted by the

debtor on the partnership or on his indi-

vidual account. Ibid.

02. The whole of the partnership
property is liable for the partnership

debts; if all cannot be paid, they must be

paid pro ro/a. Balihvin \. Johnson, Sax. 441.

G3. Although, for want of due tiling or

actual change of possession, a rnortgage

given by partners upon partnership prop-

erty has been postponed to the claims of

subsecjuent creditors of the firm, yet equity

will give it priority over claims of creditors

of iiulividual partners. As against the

mortgagors themselves, omission to file, or

to change the possession, does not impair
the mortgage; hence, any surplus which
remains after discharging valid liens for

firm debts must be applied to discharge

the demand of the mortgagees, (that being

a partnership debt), in preference to indi-

vidual debts of either partner. Nat. Bank
of Metropolis v. Sprague. 5 C. E. Gr. 15, case

reversed, 6 C. E. Gr. 530.

64. The quasi lien of the creditors of a
partnership on its property, as against

creditors of individual members of the

partnership, gives equity jurisdiction for

the purpose of protecting the members of

the partnership. Blackwell v. Rankin, 3

Hal. Ch. 152. See Equity, | 183.

G4a. In cases of limited or special partner-

ship {Rev. Partnenship, 1 12), the alteration

caused by the death of a special partner,

only affects transactions carried on after

such alteration, and not prior debts or other
transactions of the firm. Perth Amboy
Manfg Co. v. Condit, 1 Zab. 659.

See Assignment for Benefit of Credit-
ors, § 45, Attachment, I 15, Equity, |

277, Fr.\udulent Conveyances, § 86. In-

fra, ?d 91-93.

(2) Individual creditors.

65. The principle that "the separate
creditors of each partner are entitled to

be first paid out of the sei)arate effects of
their debtor, before vhe partnership credi-

tors can claim anything." cannot apply
to creditors who have secured their

debts by judgment and execution liens.

Wisham v. Lippincott, 1 Stock. 553.

66. The correctness of the principle, as
a general rule, doubted. Ibid.

67. A levy by execution on partnership
property for the individual debt of a part-
ner, only binds the partner's share of the
assets after partnership debts are paid.
The proceeds of a sale of chattels of a part-
nership, levied on under such execution,
were therefore applied to pay advances
made by one holding a bill of sale which
formed part of an agreement that he would

carry on the business, made between him
and the partners after the levy, in prefer-

ence to the judgment. Ativood v. Impson,
5 C. E. Gr. 151 ; National Bank of Metropo-
lis V. Sprague. 5 C. E. Gr. 13 ; case reversed,

6 C. E. Gr. 530. See Execution, | 126.

68. The rule of courts of equity and
bankruptcy, that when partnership assets

are to be administered there, they must
be applied to the partnership debts before
any part can be appropriated for the part-

ners, or to pay their individual debts, does
not operate to defeat a lien fairly and law-
fully created by the partners upon part-

nership assets in favor of individual credit-

ors, before proceedings for a judicial ad-
ministration were commenced. National
Bank of Metropolis v. Sprague, 5 C. E. Gr.

13; case reversed, 6 C. E. Gr. 530.

69. Partners have the power, while the
partnership assets remain under their con-
trol, to ap2:)ropriate any portion of them
to pay or secure their individual debts.

A mortgage given by them to secure indi-

vidual debts fairly due. is not rendered void
by the mere fact that it operates to give in-

dividual debts a preference over the de-

mands of the firm, nor will such mortgage
be set aside for that reason, unless perhaps
when created in contemplation of insol-
vency in order to give an improper pre-

ference. Ibid.

70. If, in any case, one who has loaned
money upon the credit of an individual

partner, could have established a demand
thereff)r against the firm, by proof that the
money was borrowed and used for the bene-
fit of the firm, the right to do so is lost, if

with knowledge of the facts, he proceed
to judgment and execution against the in-

dividual partner. Ibid.

71. The individual creditors are entitled

to share only the net residue after the

debts of the partnership are satisfied.

Matlack v. James, 2 Beas. 126 ; Cammack v.

Johnson, 1 Gr. Ch. 163.

72. Where part of the members of an
old firm formed a new firm, assuming all

the debts of the former, and afterward

made an assignment of all the partnership

effects and property together their indi-

vidual and separate estates. Held, that the

estates and debts must be marshalled—
that the partnership effects must be ap-

plied, in the first instance, to the partner-

shi]) debts, and that the effects of the sev-

eral partners must be applied, in the first

instance, to the payment of debts due from
them individual! v. Scull v. Alter, 1 Harr.

147, 150.

73. Partnership creditors may, by ex-

press agreement, waive their legal right

of preference and admit individual creditors

to take equally or ratably with themselves,

if sucli arrangement be expressly or tacitly

assented to by all the meml)ers of the firm.

Linford v. Linford, 4 Dutch. 113.

74. One partner cannot convey to a
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creditor of his oArn, so as to give him a '

]>referonce ovor the creditors of the firm,

liLs undivided interest in the real pstato

belonging; td tho linn, although the title to i

such proi)erty stands in the individual I

nanios of tho partners—such grantee hav-

ing notice of the equitable riglits of the
firm in the premises. Matlack v. James, 2

Beas. 12G.

75. The doctrine, that a separate debt of

one partner shall not be paid out of the

partnership property until the partnership
debts are paid, does not apply until the

partners cease to have the legal right to

dispose of their property as they please,

and only has reference to cases where the
principles of equity are brought to inter-

fere in the distribution of the partnership
propertv among the creditors. Mittnight

V. Smith, 2 C. E^Gr. 259.

See Assignment for Benefit of Credit-
ors, I? 62, 64, Attachment, H 6, 56, Con-
stable, I 45, Debtor and Creditor, |? 19,

29, Equity, H 164, 183, 471, 589. 590, Exe-
cution, II 60, 126.

(c) Extent of liability.

77. A joint creditor cannot be compelled
in equity to proceed against the joint estate,

before resorting to the separate estate
of an individual member of the firm, by
the partner whose separate estate is re-

sorted to. This would be inconsistent
with the well established principle that a
partnership contract is several as well as
joint. Wisham v. Lippincoft. 1 Stock. 353.

78. A joint execution upon a judgment
for a partnership debt, may be executed
not only against the partnership property,
but against the separate estate of each
partner, for each is answerable for the
whole, and not mereh' for his proportion-
ate part of the debt. Randolph v. Daly,
1 C. E. Gr. 313; Nat. Bank of Metropolis v.

Sprague, 5 C. E. Gr. 13, case reversed, 6
C. E. Gr. 530.

79. The return of the sheriff that the
defendants are not, either in their partner-
ship name or as individuals, seized or pos-
sessed of any estate, real or personal, which
could be taken by virtue of the execution,
must be taken as prima facie evidence of
the fact, and is sufficient to give the com-
plainant a standing in court. Ibid. See
Equity II(^)(1).

80. ^^ here some ofthe old partners formed
a new firm, assuming the liabilities of the
old one, and afterward made an assign-
ment both of their partnership property,
and also of their separate estates, a credit-

or of the old firm cannot call on the as-

signee for payment out of their separate
estates without showing that he has ex-
hausted the property of the old firm, or
tbat such firm is insolvent. Scull v. Alter,

I Harr. 147.

81. A party who becomes an ostensible
partner, or is so inter sese, is liable for the
debts ofthe firm, even if by an agreement
with a third person such third party be-
comes entitled to the partner's sbare of
the profits. Voorhees v. Jones, 5 Dutch. 270.

Sla. A partner is liable for the conceal-
ment of a co-partner, whereby the latter

purchased another partner's share at much
less than its real value, although the first

named partner was ignorant of such con-
cealment. Nicholson v. Janeivay, 1 C. E.
Gr. 28.5.

See Bills and Xotes, I 74, Debtor and
Creditor, ? 74, Infants. ? 12, Mortgage,
2 190.

(d) Bills and notes.

82. Where a member of a firm draws
his endorsed note payable to A. by whom
it was endorsed as accommodation paper,
upon the credit of the firm, the drawer
representing that it was for the use of the
firm, it is no error for the court to charge
that the jury had no right to infer from
such representations that the note was
for the use of the firm. Uhler v. Browning,
4 Dutch. 79. See Evidence, ? 65.

83. Where the property or the paper of
a firm is taken in payment of the private

debt of one of the partners, the law charges
the creditor with a knowledge ofthe fraud,
and imposes upon him the burthen of
repelling that presumption. Mecidchen v.

Kennady, 3 Dutch. 230.

84. If such paper has once been negoti-

ated and is then found in the hands of an
individual partner, the presumption might
be that it had been purchased, and was
held by him as his private property; but
the burthen of showing such fact is on
the holder. Ibid.

85. If one partner endorses a receipt
of a part payment on a promissory note,

(the property of a partnership), in satisfac-

tion of his individual debt, such person
will not be allowed as a plaintiff' in a court

of law, to rescind his own act on the
ground of his misconduct toward his part-

ner. Craig v. Hulschizer, 5 Vr. 363. See
Debtor .\nd Creditor, ? 19.

85«. Such rule has no application where
the firm are defendants. Ibid.

86. Where a partnership was composed
of S., T., J. and D., and by the terms of an
agreement the business was carried on in

the name of S. and T., J. and D. are liable

as partners on a note signed " S. and T."

Voorhees v. Jones, 5 Dutch. 270.

See Bills and Xotes, U 20, 50, 74, 132,

Debtor and Creditor, ?| 20, 21, Evi-
dence, § 65. Infra, I 99.

(e) Authority.

87. Each partner has an entire control
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over the personal property of the partner-

ship, and for tlie purpose of selling the

etlects and paying i)artnership debts, is

considered the authorized agent of the

firm; if he acts fraudulently, or in viola-

tion of the agreement or terms of the part-

nership, and the party with whom he
deals knows the fact, courts will interfere.

Bosivell V. Green, 1 Dutch. 391.

88. But, where one partner without the

assent of his co-partner, signed a bill of

sale for coal, the effect of which was to

prefer, so far as the coal would go, the

creditor from whom it had been pur-

chased. Held, that there was no fraud or

excess of authority in the transaction.

Ibid. 3n().

89. The acts and assumptions of one
partner in relation to any of the partner-

ship dealings, will bind him and his part-

ner. Gulick V. Gulick, 2 Gr. 578. See Evi-
dence, I 62.

89a. Although all the partners of a firm
are named as mortgagees, one of them
can assign it to secure a partnership debt.

GalwG!/ V. Fullerton. 2 C. E. Gr. 389.

90. If a promissory note be delivered to

one partner of a firm, as collecting agent
of the plaintiff, the refusal of such part-

ner to re-deliver it, cannot make the firm
liable for the amount of the note. Linn v.

Boss, 1 Harr. 55.

See Bonds, ^ 48. Coxveyanxe, f 23, Cor-
POR.\Tioxs, I 135, Debtor and Creditor, ^

29. Evidence, 11(c), Husband and Wife, g

125, Infants, § 12.

(f ) Partnership property.

91. Where no claims of creditors inter-
fered, and tlic partners themselves had
not considered the property as partnershiij
property, but tre.-ited it as real estate, and
sold and conveyed their respective moie-
ties separately, at different times, and for
different prices, it must be considered as
real estate

; and the balance due to the
vendor, on the l)ond of the partners for
the purchase money, not as a partnership
debt, to be settled in the partnership ac-
counts, but as a claim against the jDrop-
erty. Smith v. Wood, Sax. 74. Siqyra, U
55-58.

92. B. having the management of the
partnership l)usiness, purchased real prop-
erty with the iiartiiership funds, and took
a deed in his own name. Although the
conveyance was made to him alone, and
the legal title is vested in him, he liolds
one moiety for the benefit of his partner A.
Baldwin v. Johnson, Sax. 441.

93. A partnership or firm cannot be a
freeholder, although the individuals com-
posing it may be freeholders, in virtue of
a freehold estate belonging to the firm.
Faulkner \. Whitaker,o (iv. 4!iS.

(g) Retirement of partner.

94. If, after dissolution, some of the
partners continue the business with the
property of the late firm, the retiring part-
ner or his legal representatives will, in
many cases, be entitled to call on the new
firm for a share of the profits made after

dissolution, as well as for his capital.

Phillips V. Reeder, 3 C. E. Gr. 95; Hartman
v. Woehr. 3 C. E. Gr. 383, 386.

95. But this principle will not be applied
to a case where the chief contribution
to the firm by each partner, was the skill,

time :\nd diligence which each contracted
to devote exclusively to the business, it

being impossible to decide what allow-

'

ance ought to be made for the skill and
services of certain new partners, and
what deduction for the want of the skill

and services of such retiring partner.

Ibid.

90 A partner may show that, by a sale
of his interest to a third party, he has
retired from the firm, and is thereby
relieved from the liabilities pertaining

to the partnership, created after his re-

tirement. Voorhees v. Jones, 5 Dutch. 271.

97. As between a retiring partner and
the remaining partners who form a new
partnership which assumes the debts of

the old firm, such assumption might be
good, and make them responsible in case

he should be compelled to pay any of

those debts, but it would not make the
creditors of the old firm the creditors of

the new one, nor discharge the former
firm or any of its members from their lia-

bility to such creditors, unless they had
become parties to the arrangement, and
released the old firm and its members, as

such, from their orioiual liabilitv. Scull

V. Alter, 1 Harr. 147, 148.

98. Where, by the terms of dissolution,

the continuing partner assumed the debts,

and a creditor of the firm made a levy

upon goods under a judgment obtained
against both partners which was a.ssigned

to a third person, with notice of the terms
of dissolution, and afterward the continu-
ing partner sold the remaining goods, and
thereupon the holder of the jtidgment re-

leased to the vendee the lien upon such
goods. Held, that such judgment could
not be enforced atjainst the retiring part-

ner. Bell V. Hidl,'l Hal. Ch. 477.

99. A firm in the coinitry was dissolved

in 1849, but no notice of dissolution given.

In 18(30, one of tlie partners drew a
note, and signed to it the name of the

firm without the knowledge or consent
of the other partner, and such paper
was discounted, without inquiry, by the
plaintifis who had never dealt with the
firm during its actual existence. Held,

that such retiring partner was not liable.

Farmers and Mechanics Bank v. Green, 1

Vr. 316. Sujyra, | 30.
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See Amendments,
Creditor, § 73.

§ 170, Dkhtor and

III. Dissolution.

(a) By the parties.

100. Where the contract between the
parties is indefinite in duration, either

party niav terminate it at ])leasure. Wood
V. Warner, 2 McCart. 81, S7.

101. An absolute assignment of all a
partner's interest will dissolve a partner-
ship. Receivers Ac. v. Godwin, 1 Hal. Ch.
334, 338.

101a. A deed of settlement under seal,

entered into deliberately, and referring

particularly to matters in dispute between
the partners, will not be disturbed at the
instance of one of them, without the most
cogent reasons. 3Iurray v. Elston, 9 C. E.
Gr. 310, 589.

See Equity, | 919.

(b) By a court of equity.

(1) Causes.

102. A partnership Avill be dissolved
Avhen all confidence between the partners
has been destroyed, so that they cannot
prosecute the business together, not only
when occasioned liy the misconduct or
gross mismanagement of the partner,
against whom the dissolution is sought,
but also, when it has arisen from other
circumstances, provided it be such as
probably cannot be overcome, and was
not occasioned by the wilful misconduct
of the complainant. Sieghortner v. Wies-
senborn, 5 C. E. Gr. 172.

]U8. Wliere one partner removed a
large part of the stock by night, stored
it in a place unknown to the complain-
ant, contracted a large debt under cir-

cumstances which made such act a wrong
to the complainant, and afterwards in
an action brought for such debt, by col-

lusion with the creditor permitted a judg-
ment thereon—all of which was done with-
out the knowledge of the complainant who
afterwards procured the arrest of such
partner on a charge of larceny, growing
out of these transactions. Held, sufficient

to cause want of confidence and warrant
a dissolution. Ibid.

1(>4. A dissolution will be decreed only
for misconduct or abuse of trust and con-
fidence, and where necessity calls for it.

Benton v. Chaplain, I Stock. 62, 70.

105. Courts of equity will, for sutficient

cause, dissolve a i^artnership before the
expiration of the term for which it was

entered into; and it is a sufficient cause
for dissolution, tliat it clearly appears that
the business for wliich the j)artnership

was f(jrmed is impracticable, or cannot
be carried on except at a loss. Seighortner

v. Weissenborn, 5 C. E. Gr. 172.

106. Where capital was needed to carry
' on the business, and one partner is

unable to advance any, and the other is

unwilling, if not unable to advance more,
and is also unwilling to continue in the
business any longer the amount which he
has advanced lieyond his sliare of the
capital. Held, impracticable to go on
with such business. Ibid., 183.

107. So, also, a partnership will be dis-

solved where a partner has not con-
tributed according to his engagement.
Hartman v. Woehr, 3 C. E. Gr. 383, 386.

lUS. When a partner has been excluded
from the business of the firm by the illegal

acts of his co-partners, he is entitled to a
decree of dissolution, on the ground of
such illegal exclusion. Ibid.

109. A sale of partnership effects,

under a separate execution against one
partner, operates as a dissolution of the
co-partnership. Renton v. Chaplain, 1

Stock. 62.

See Equity, § 262.

(2) Appointment of receiver.

110. The court will appoint a receiver
wherever it shall appear that it is neces-

sary to do so in order to protect the in-

terests of the parties. Birdsall v. Colie, 2

Stock. 63; Wolbert v. Harris, 3 Hal. Ch.
605, 622.

111. Where a co-partnership is not de-

terminable at will, and the court is resort-

ed to for the purpose, a receiver will be
apjDointed of coui-se. The reason is, that

whatever justifies the court in decreeing a
dissolution, establishes the propriety of

appointing a receiver. Ibid.

112. But when a partnership is dissolved

by mutual consent, or determined by the

will of either party, a court of chancery
will not. as of course, without any reason,

except that such is the wish of one of the

parties interested, assume the control of

the business, and place it in the hands of

a mere stranger. Ibid.; Cox v. Peters. 2

Beas. 39 ; Low v. Holmes, 2 C. E. Gr. 148,

152. See Heathcot v. Ravenscroft, 2 Hal.

Ch. 113.

113. After a dissolution of the firm, the

insolvency of the defendant will entitle

the complainant to the appointment of a
receiver and an injunction. Randall v.

Morrell 2 C. E. Gr." 343. See Renton v.

Chaplain, 1 Stock. 62, 74.

114. In the case of a dissolution by the

sale or the voluntary assignment of the

interest of one partner, the court in inter-

fering and appointing a receiver, will be
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governed by the same rules as in the case

of a dissolution by death. Benton v. Chap-
lain, 1 Stock. G2.'70. See Ixjuxctioss, U
62, 118.

115. Where the interest of one partner

is sold under an execution, a party pur-

chasing such interest as a mere matter of

speculation, is not in a ])Osition to ask for

any interposition which is not a matter of

strict right, and which will tend to the

injury or embarrassment of the remaining
partner. Ibid. 74.

116. When the facts established are such
as would, upon the final hearing, entitle the

complainant to a decree of dissolution,
a receiver will in general be appointed, and
the defendant enjoined from disposing of

or meddling with the partnership proper-

ty. The injunction follows the appoint-
ment of a receiver, almost as a matter of

course. Sieghortner v. Weissenhorn, 5 C. E.

Gr. 172. Supra, I 39.

117. Because, on filing a bill, a partner
may be entitled, as of course, to a decree
for dissolution, and for an injunction to

prevent his co-partner from carrying on
business in the partnership name and on
the credit of the partnership, it does not
follow, of course, that a receiver is to be
appointed. Wilson v. Fitchter, 3 Stock. 71.

lis. The views expressed in Law x.Ford,
2 Paige 310, and in Martin v. Van Schaick,

4 Paige 479, not concurred in. Ibid.

119. There must be some breach of the
duty of a partner, or of the contract of
partnershij), to induce the court to appoint
a receiver. Ibid.

120. The exclusion of one partner by
the other from participation in the busi-

ness of the partnership is a ground for

injunction restraining the excluding part-
ner from collecting debts due the partner-
ship, and for the appointment of a receiver.
Wolbert v. Harris. 3 Hal. Ch. 605; Park-
hur.st V. 3Iuir, 3 Hal. Ch. 307, 555.

121. As a general rule, the court will not
order the business of a ])artnership to be
continued by the receiver. Ibid.

122. The use of the name of another as
partner, where such use is authorized un-
der an agreement, might give an equity
to such jjerson to call for the appointment
of a receiver where the person so using the
name showed a disposition to withdraw
the assets from, the pavment of the debts.
Nutting v. Colt, 3 Hal. Ch. 539, 543.

123. If upon the dissolution of a part-
nership, its members agree to apply the
partnership assets to the payment of the
debts of the concern and the defendants
convert to their own use, or misappro-
priate such assets, or their conduct induces
the conclusion that they have been or are
likely to be untrue to the trust so reposed
in them, the court will take the partner-
ship assets out of their hands and place
them in those of a receiver. Coddington
V. Tappan, 11 C. E. Gr. 141.

124. The fact that the complainants have
lost confidence in the defendants, is, of
itself, no reason for appointing a receiver.

Ibid.

125. Where a complainant seeks to take
the control of property from those having
the legal right of possession, delay on his

part in advancing his cause, or in making
his application, is an objection to the ap-
pointment of a receiver. Tibbals v. Sar-
geanf, 1 McCart. 449. See Equity, U 1466,

1467.

126. When it appeared that the defend-
ant had deliberately resolved to break up
and ruin the business of the firm, and
the personal relations between the partners
were such that they could never carry on
the business together to advantage, the in-

junction was retained and a receiver ap-
pointed. Sutro v. Wagner, 8 C. E. Gr. 388,
affirmed 9 C. E. Gr. 589.

See Equity, |^ 15, 65, 1099, Injunctions,

U 60-62, 118. Infra, I 131.

(3) Issuing injunction.

127. The bill having stated that the
complainant was a partner with the de-

fendant, and having charged that the lat-

ter had received large sums and applied
them to his own use, and kept no jDroper

accounts thereof, and refused to account
to the complainant, an injunction was
allowed. Nutting v. Colt, 3 Hal. Ch. 539.

128. Where the answer denies the
partnership, equity will not by injunc-

tion interfere with the property in dis-

pute. Wilson V. Fitchter, 3 Stock. 71.

129. An injunction against his late co-

partner, restraining a member of a dis-

solved firm from collecting partnership
money or intermeddling with the partner-

ship concerns, was continued until the

hearing ; where the latter did not deny
the statements of the bill, that he refuses

to account, and it appeared from written

statements made by him and set out in the

bill, that he has no interest in the assets,

and the claims of his answer as to capital

contributed by him, were not substantia-

ted liv tliose statements. Large v. Ditmars,

12 C.'E. Gr. 283.

130. An injunction restraining interfer-

ence with the complainant in the exercise

of his rights as a partner, will be dissolved

on the clear averment in the answer, that

the partnershii) was dissolved by mutual
consent. Van Karen v. T. L. and M. M'f'g
Co., 2 Beas. 382.

131. That the complainant by reason
of the contract is liable for debts due on
the partnership account, is no ground for

sustaining the injunction and continuing
him in the possession of the property.

The utmost he could ask would be the ap-
pointment of a. receiver. Ibid., 307.

132. Refusing to account, excluding a
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co-partner from an examination of the part-

nership hooks, and from a particii)ation

in the profits of the business, althouj^h

breaches of duty, do not, standing alone,

call for the interposition of the court by in-

junction before answer, or an opportunity
of hearing. Petit v. ChevcUrr, 2 lieas. 181.

13.?. An injunction restraining the de-

fendant from ))rosccuting his lawful call-

ing should only be resorted to in a clear
case, and upon a pressing emergency. Ibid.

133a. What is sufficient ground upon
which to retain an injunction, issued on
filing a bill for an account between part-

ners. Hewitt V. Kuhl 10 C. E. Gr. 24.

See Injunctions, ?? 61, 62, 118. Supra,

ii 113, 116, 120, 126.

(c) Effect.

(1) On partnership property.

134. Where a partnership expires by
limitation, it is the duty of each part-

ner to submit to a division of the partner-
ship property according to the articles of

agreement. Phillips v. Reeder, 3 C. E. Gr.

95, 100. See Appraisers, ^ 1.

135. If a partner, thinking the partner-
ship not yet ended, refuses to consent to

such division, and also to join with the re-

maining partners in the selection of com-
petent men to appraise the property, and
a sale is made under such appraisement,
he will not be entitled to an account of
profits earned since the expiration of such
partnership, but only to interest from
such date. Ibid.

136. Upon the dissolution of a partner-
ship, in which the articles provided that
the effects, on dissolution, were to be
equally divided among the partners, the
property and effects of the lirm belong to

the individuals who composed it, as ten-

ants in common. Part of the former mem-
bers of the firm cannot dispose of the
property of any other member, without
his consent. Ibid.; Ruckman v. Decker, 8
C. E. Gr. 288.

137. If some of the members of a dis-

solved partnership dispose of the interest

of one of the partners, without his consent,
they must account to him, not at a value
fixed by themselves or appraisers chosen
by them, but at the real value, to be ascer-

tained by evidence on a reference to a
master. Ibid.

138. If a tenant in con:inion turns over
such property to a firm of w'hich he be-
comes a member, the firm, is accounta-
ble to the tenant in common of the prop-
erty, for the value of his share of the prop-

^

erty so turned over and used by the new
j

firm. Ruckman v. Decker, 8 C. E. Gr. 288. I

139. Where at the time of the transac- i

tion the defendants were partners, it is no
defence tl:iat some of the defendants

acted in good faith, and had no knowl-
edge tliat such property belonged to the
complainant; in such case notice to one
l^artner would be held as notice to the
lirm. Ibid.

140. After the partnership has been dis-
solved, an insolvent i)artner who is de-
fendant to a bill for an account will not
be allowed to take possession of funds to
which the firm has claims until his alleged
right shall have been established by final

decree. Randall v. Morrell, 3 C. E. Gr. 343.
141. A. and B. agreed to dissolve part-

nership upon the terms that A. should
take all the loartnership property and pay
all the debts. In consequence of such
agreement, the equitable and beneficial
interest in certain real estate, purchased
with partnership funds, but held in the
name of B., became vested in A., and B.
having received a full consideration for
his proportion, became a mere trustee for
the benefit of A. as purchaser; B still had
the legal title, but as between him and A.,
it could avail him nothing. Baldwin v.

Johnson, Sax. 441.

142. A mortgage on such property sub-
sequently given by B. will not be available
in equity against a moiety of the prop-
erty, although the legal title was in B. at
the time. The mortgagee had, or might
have had notice that it was or had been
partnership property, and, the partnership
having been dissolved, that B. had no right
to make the mortgage. Ibid.

143. A mere separation of partner-
ship property, and a taking into posses-
sion by each of the partners of the portion
which it was agreed should be his upon the
execution of an agreement between them,
does not divide it, nor vest the title in the
individual partners until the agreement is

executed. Fitzgerald v. Christl, 5 C. E. Gr. 90.

See Attorney, ^ 34, Contempt, | 20, Con-
tracts, ^ 28, Evidence, § 607.

(2) On authority of partner.

144. After the dissolution of a partner-
ship, the authority of an individual part-
ner over the joint stock ceases ; he cannot
use it for his own benefit, or in any way
inconsistent with the closing of the part-
nership business. Baldwin v. Johnson, Sax.
443.

145. Equity cannot establish a prefer-
ence, on the ground of an unauthorized
act of one of the partners after the disso-

lution. Ibid.

See Crimes, i 203.

(d) Account.

(1) When alloioed.

146. It is not necessary that judgment
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should be first obtained against the co-

partner in wliose name the title is vested,

to enable a partner to maintain a suit in

equity for an account, and to have the

property declared partnership assets. De-

veney v. Mahoui'ij, S C. E. Gr. 247.

147. A partner excluded from the busi-

ness of the tirm by the illegal acts of his

co-partners, is entitled to an account of

profits, and to his share of them, until the

partnership is legally dissolved. Hartman
V. Woehr,2> C. E.^ti-.'SSS.

148. Where a party agrees to serve
another for a part of the ppofits of the

business, which are by the express terms

of the agreement to be taken as payment
for his services, he cannot call for an ac-

count as partner ; but he has a right to an

account for a statement of the profits, and
to the aid of this court in discovery, and
taking an account of profits. Hargrave v.

Conroy, 4 C. E. Gr. 281.

14lC Complainants and defendants, be-

ing joint owners of an island in the Car-

ribean sea, said to contain large deposits

of guano, entered into an agreement that

complainants should conduct the business

of collecting and selling the guano for the

mutual benefit of all concerned, and that

the profits and losses should be divided

among the parties according to their re-

spective interests, and that the complain-
ants should have a lien on the island and
all the personal property used in their

business for any advances. Held, that the

contract and circumstances of the case

are such as to entitle the complainants
to close operations and seek an account
and settlement. Wood v. Warner, 2 Mc-
Cart. 81.

loO. A partner is not liable to account
to his co-partner for a loss occasioned by
an honest mistake ofjudgment. Morris
V. Allen, 1 McCart. 44.

151. So, where a partner sold railroad

bonds, to the prejudice of the interests of

the firm. Held, that he was not liable to

account to his partner for the losses
thereon. Ibid. 49.

152. One who is next of kin, or a lega-

tee, or creditor, cannot file a bill against

the surviving partner of a testator, or in-

testate, for the sole purpose of compelling
him to account and settle with the personal
representative of the deceased partner the
partnership accounts. Harrison v. lUghter,

3 Stock. 389.

See Account, Arbitr.\tion, § 125, Courts,
? 242, Equity, ?| 564, 585, 589-591, 856, 919,

1100, 1189, 1261.

(2) Mode of making, and allowances.

154. A partner, bound to account, must
give a clear, distinct, and intelligible
statement of the results of the business,
referring also to particular books, and to

the page, if necessary, so that a party en-
titled thereto may inquire into and inves-
tigate its correctness. A reference to the
books of the concern, generally, and to

former accounts, is not suflicient. Gordon
V. Hammell, 4 C. E. Gr. 216.

155. Although a firm, (successors to a
dissolved partnership), disregarding the
known rights of a member of the dissolved
firm, have taken into their possession prop-
erty in which he was, as they knew, inter-

ested, and have treated and dealt with it

as their own, yet the coin-t requires that
the best means available of arriving at
the amount with which the new firm
should be charged, should be employed.
The means employed by the receiver Held
not satisfactory. Miller v. Hoivard, 11 C.

E. Gr. 166.

156. R. had loaned money and had
from time to time, endorsed notes for a
firm composed of H. and O., which were
paid by the firm. On the dissolution of
the partnership, the settlement of its

affairs devolved on O. ; and in an account
subsequently presented by him to H., he
claimed an allowance of $500 for R.,

for endorsing for the firm ; and claimed
that he and H. had agreed to make the
said allowance to R. Held, that it should
be allowed. Hutchinson v. Onderdonk, 2
Hal. Ch. 632, reversing 2 Hal. Ch. 277.

157. The i^artner on whom, upon a dis-

solution of the partnership, the settlement
of its affairs devolved, should be allowed a
reasonable compensation for his ser-
vices. S. C, 2 Hal. Ch. 277.

See Equity, U 919. 1254, V(./)(3).

IV. Actions.

158. Partners can only sue and be sued
by their christian names. Seely v. Schenck,

Pen. 75; M'Credy v. Vanneman, Pen. 870;
Crandall v. Denny, Pen. 137 ; Barns v. Hall,

Pen. 984; Tomlinson v. Burke, 5 Hal. 295.

159. In assumpsit against partners on
a note by one of them, the partnership or

joint contract must be proved. Sellers v.

3Iwir, Pen. 749.

160. If two partners agree to divide an
account against a joint debtor, and the
debtor consents thereto, and promises to

one of the partners his moiety of the debt,

the partner to whom the promise was
made, may maintain an action for his

half of such debt. Blair v. Snover, 5 Hal.

153.

161. The court will not order a judg-
ment to be vacated because the plaintiff"

thinks he has discovered a partner of the
defendant, to enable the plaintiff to bring
an action against the defendant and such
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supposed partner. Wilkins v. Budd, 1 Hal.

153.

See Abatement. U 21-25, Akrest, ? 21,

Debtor and Creditor, ?? l'.»-21, Husband
AND Wife, § 198, Joint Debtors, § 1, Judc;-

MENTS, § 90, Limitations, U 90, 91, Set-off.

PENALTIES AXD QVl TAMS.

1. The very term penalty, imijlies that

it is much more than the thing is worth;
and therefore in an action of trespass for

cutting down trees, the penalty given by
statute in an action of del)t. is not to be
considered as a just measure of the dam-
ages. Thompson v. Burdsall, 1 South. 170,

172,(o)-

2. An action to recover the penalty for

trading with slaves should be qni tarn on
the act, nnd the judgment not vary from
the penalty. v. Gaston, Coxe 52.

3. The action against an overseer of the

roads for neglect of duty must be a qui tarn

action. Hcwris v. Moore, Coxe 44.

4. Penalty for detaining or receiving

more than lawful toll, from travellers,

does not apply to persons exempt from
paying tolls. Evans v. Newkirk, Pen. 433.

5. \Miere a statute imposed a penalty of

twelve per cent, on failure to pay the tax

assessed. Held, that such penalty could
not be collected after the repeal of the
statute—the rule being that the assess-

ment of the tax was a thing passed and
completed, and could not be affected by
the repeat ; contra, with respect to the

penal per centage. Belvidere v. Warren R.
E. Co., 5 Vr. 193.

('). Ignorance of a penal statute is no
excuse for its violation ; the violation of

the statute consists in doing the prohibited

act, or in the refusal or omission to per-

form the required duty, and not in the in-

tent and motive by which the party is

actuated. Quimby v. Waters. 3 Dutch. 296,

4 Dutch. 533.

7. To maintain an action brought to re-

cover a penalty for leaving open a swing-
ing gate across a private or by-road, the
plaintiff' must prove that the way in ques-
tion is a private road, laid out or made
such in the manner prescribed by statute.

Allen V. Stevens, 5 Dutch. 569.

8. The objection that a defendant can-
not be arrested in a qui turn action, must
be made below. Dallas v. Hendry, Pen. 973.

9. The title of the statute and the name
of the prosecutor, must be endorsed on the
writ. Miller v. Story, 2 South. 476, (6) ;

Oliver v. Larzaleer, 2 South. 513.

10. On an information for profanity
the title of the statute on which the com-
plaint is made, or the name of the prose-
cutor, need not be endorsed on the pro-

cess. Johnson v. Barclay, 1 Harr. 1.

11. In a prosecution for disturbing religi-

ous worship, the service of process must,
1)6 personal. It is not a proceeding under
the small cause act. Handlin v. State, 1

Harr. 96.

12. In an action by a common informer
to recover a penalty, the justice n)ust

make a special note in his docket of the
day, month and year of its institution.

Ackerson v. Zahriskie, 2 Hal. 167.

13. Merely stating the time of the com-
mencement of the action, and the amount
of the penalty, without stating what tlie

penalty was for, or on what statute it

accrued, is not sufficient. Ibid.

14. What is an insufficient state of de-
mand to recover a penalty under the "act
regulating travelling on public and turn-
pike roads in this state." Ibid.

15. This note .should be made at the
time or on the day of the commence-
ment of the suit; and if the justice omits
to make the entry until the return of the
summons, the judgment will be reversed.

Grijfith v. West',b Hal. 301.

16. Although it would be convenient
and proper to make the entry more spec-

ial, yet where the nature of the action
appears from the subsec^uent proceedings,
and the act is in terms complied with, it is

sufficient. Dallas v. Hendry, Pen. 973.

17. It seems, that in a qui tarn, the plain-

tiff may bring the action generally and
then declare specially. Moffet v. Bobner,
Pen. 712, Pennington. J.

18. Where an action is broiight for pen-
alties, the manner in which they were
incurred must be explicitlv stated. Craiv-

ford V. N. J. R. R. Co., 4 Dutch. 499.

19. In qui tarn actions, the demand must
show who are entitled to the penalty.

Vandeventer v. Van Court, Pen. 168.

20. Also, whether the plaintiff sues as

owner or informer. Miller v. Story, 2

South. 476 ; Harris v. Moore, Coxe 44.

21. To enable the master of an appren-

I

tice to maintain an action against a cler-

,

gyman under the 4th section of the act

concerning marriages, (Rev. Marriages,

p. 632), for marrying a minor under the

age of twenty-one years, his servant and
apprentice, without his consent and with-

out his certificate in writing under his

hand as directed by said act, he must aver

in his declaration that the said minor had
no parent or guardian living. Castner v.

Egbert, 7 Hal. 259.

22. In suit on the timber act, the de-

mand should' state the number of trees

and the other requisites in the act. And
the judgment should designate the penal-

ties. Walker v. Pierson, Pen. 454.

23. A state of demand need not set out
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the cutting of each tree specially, nor
;

specify the kinds of trees. It may claim in

a body, the amount of all the penalties de-

manded, for the whole number of trees cut.

Clark V. Collins, 3 Gr. 473.

24. It is necessary to set out each separ-
!

ate, distinct offence. In penal actions, it

is not sufficient for the plaintiff in general

terms, to charge the defendant with the

commission of ten or any other number of

offences, but he must set them out with

certainty. Hill v. Herbert, Pen. 024.

2o. A state of demand under the timber

act must state place, time and circum-
stances required in the act. Doiu/herty v.

Anderson, Pen. 428 ; Hill v. Carter, 1 Harr. 87.

2i3. The name of the town where the

land lies should be set out, and the land

itself described. Matthews v. Pemberton,

Pen. 428.

27. It must state that the defendant had
neither right nor permission to cut the

tree. Miller v. Story, 2 South. 476, (e).

28. The state of demand should set out

the facts on which the action wa^s ground-
ed, not merely the act which gave the ac-

tion. Van Dyke v. Speer, Pen. 993.

29. What act of the legislature has been
violated, must be averred. Miller v. Story,

2 South. 470, (/).

30. Where an action is brought to re-

cover penalties incurred for a violation of a

statute, each count in the declaration

must show, either in itself or by explicit

reference to the averments of preceding
counts, what statute has been violated, and
each count must also contain an averment
that the acts complained of were contrary
to the form of the statute. Crawford v. N.
J. R. R. Co., 4 Dutch. 479.

31. In a suit brought against a railroad

company to recover several penalties in-

curred by them for running their locomo-
tives in violation of the statute, the first

count set forth the statutes under which
the penalties were claimed, and in the
other counts the statutes were only re-

ferred to in the introductory part of each
count, by averring that the defendants,
not regarding the said statutes, nor fearing

the penalties therein contained, at certain

times did run their locomotive engines
across certain highways without stopping,
and without causing the bell on the engine
to be rung, or the whistle to be blown,
wherebj- an action hath accrued, etc. Held,
that all the counts, except the first one,
were insufficient. Ibid.

32. A party seeking to recover a penalty
must show a case clearly within the pro-
visions of the statute. Allaire v. Howell
Co., 2 Gr. 21.

33. Query. Whether such particularity,
in a state of demand, in such an action in

the court for the trial of small causes, is

necesssary. Thorpe v. Rankin, 4 Harr. 36.

34. In an action brought under the sup-
plement to the election law, for a penalty,

for offering a vote twice at the same elec-

tion. Held, that the omission in the state

'of demand to set out, or in any way state,

that the election was held for members of
the legislative council, general assembly
or sheriffs, was fatal. Anonymous, Pen.
516. See Crimes, LV(hh).

35. In an action on the statute for con-
veying or assisting to convey away a slave,

it is not necessary to aver in the declara-

tion that the defendant " has been found
guilty of conveving away" such slave.

Boice V. Gibbons,^3 Hal. 324.

36. But it is necessary to aver that the
defendant was guilty of conveying away
such slave, and if this averment is omitted,
the declaration will be bad on special de-
murrer. Ibid.

37. It is not necessary to aver in the
declaration that the defendant knew the
slave to be the slave of the plaintiff; if

he convey away a slave knowing him to

be such, it is sufficient, although he may
not know to whom he belongs. Ibid.

38. It is not necessary to state in the
declaration the names of the places from
and to which the slave was carried aw^ay,

nor the manner in which it was done.
Ibid.

39. It is not necessary to state in the
declaration whom the defendant assisted

in conveying away the slave. Ibid.

40. An information and conviction for

swearing the same profane oath, several

times on the same day, need not complain
or convict of each offence separately.

The charge in the precise words spoken, is

sufficientlv specific. Johnson v. Barclay, 1

Harr. 1.

41. One conviction for several profane
oaths on the same day, is lawful. It is

sufficient for that conviction to set forth

the township where the offence was com-
mitted, although it is not named in the

information. Ibid.

42. Xo state of demand need be filed

in such cases. Ibid.

43. Appearance and trial cure defects

in the state of demand. Sayre v. Sayre,

Pen. 1046.

44. In action qui tarn, &c., for cutting

timber, brought in the court for the trial of

small causes, the defendant may, on plea

of the general issue, give in evidence his

possession as owner of the land on which
the timber was cut. Hill v. Carter, 1

Harr. 87.

45. In an action against a clergyman to

recover the penalty {Rev. Marriages, p. 632)

for marrying a minor, without having a

certificate in writing under the hand of his

parent, and without the parents being pres-

ent and consenting thereto, the defendant
cannot give in evidence the parol declara-
tions of the parent to third persons, '" that

he had no objection to his son's marriage
;

that he was acquainted with it at the time

\
of its taking place, and satisfied that it
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.should take place; ami thnt if tlic doreiid-

ant had not made lunisclf busy in n suit

l)et\veon iilaiutiiraiul a thirtl person, ])laiii-

tiir would not have eonuneneed this suit

anainst him." ir/A7co//'ads. 7>w///,s-, 2 Jlal. 188.

4(). In actions for a spoeitie jjenaity, the

precise penalty must he recovered. Sayre
V. Sdi/rc, Ten. 1040; liloodijvod v. VmuJer-
rm\ Pen. 928.

47. On suit for several penalties, a gen-
eral verdict for tlie amount of one, with-

out desiguatinn- which, is error. Whltlock v.

Tomkins, Pen. 273.

48. Tlie verdict must show on what of-

fences the conviction is had. Wesfbrook v.

VanAuken, 2 South. 478; Bluodgoodv.Van-
derveer, Pen. 928.

50. Judgment on a penal statute, must
be for the entire jjenalty. Broadwell v.

Conger, Pen. 210; l)(dUu v. Hendry, Pen.

973; Scudder v. Bloom field, Pen. 950.

51. And not for fractional parts of sev-

eral. Adams v. Scull, Pen. 741 ; Steelman
Y. Bolton, Pen. 321.

52. The record of a conviction, under a
penal statute, must show, on its face,

everything necessary upon general princi-

ples to constitute a legal conviction ; it

should set out such facts as are necessary
to constitute a statutory oftence ; that the
defendant was convicted thereof; upon
what evidence he was convicted, and the
judgment of forfeiture. . Buck v. Danzen-
backer, 8 Vr. 359 ; Handlin v. State, 1 Harr. 96.

53. In a qui tarn on the game act, the
record should show that the judgment was
given for the overseer of the poor as well

as the prosecutor. Jones v. Pitman, 7
Hal. 93.

See Abatement, ^ 31, Actions on Stat-
utes, Animals, U 13-17, Apprentice, TV {a).

Arrest, §^ 13, 14, Attorney, | 62, Con-
tracts, U 126-129, 175, Corporations. ||

122-125, Courts, ^ 20, Damages, U 48, 68a,

Debt, | 4, Game L.uv, Inns, |^ 2-11, Jury,
§ 20, Justice of the Peace, § 6, Limitations,
1(e), jMunicipal Corporations, V(c), Par-
ties, g 17.

PILOTS.

1. Where a pilot is on trial for neglect
of duty, [Rev. Pilots, ? G), he cannot law-
fully be tried on any other charge than
that which he is cited to answer. State v.

Nerny, 5 Dutch. 189.

2. If they suspend him for a certain

length of time, they cannot afterwards
retry him for the same offence and inflict

additional punishment. Ibid.

3. When the term for which he was sus-

pended expires, he can perform his duties

as a pilot under his license, and the com-
missioners have no right, as an additional
punishment, to revoke his license. Ibid.
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General Principles.

I. General Principles.

(a) Allegation of facts.

(1) Certainty.

1. A rational construction is to be

given to pleading wlien it is susceptible of

it; and resort is not to be bad to any otber,

where it is equally rational and more con-

sistent with the intent and object which

the party had in view. Bennington Iron

Co. V. Rutherford, 3 Harr. 105.

2. It is not necessary to aver that which

the law presumes. Ibid.

3. It is a rule of pleading, that where

there are two intendments, that one

must be taken which is most against the

party pleading. Stephens and Condit Co.

V. C. R. R. Co., 4 Vr. 229.

4. Where a promise refers to a private

act, to ascertain its extent and mode of

performance, the act must be set out in

pleading. Perdicarisads. T)-enton City Bridge

Co., 5 Dutch. 367.

4a. In an action on an act entitled " An
act to lease certain lands of the State, &c."

an averment that the defendants accepted
the said act, necessarily implies that they

accepted and agreed to the provisions of

the lease embodied in the act, and is suf-

ficient, without showing the particular

facts relied on, to prove the acceptance.

State V. N. and N. Y. R. R. Co., 5 Vr. 301.

5. A notice, stating that the defendant

entered upon the locus in quo by the com-
mand, authority, license or permis-
sion of J. W., is bad, for uncertainty.

Ackermanv. Shelp, 3 Hal. 125.

6. In an action on a sheriff's bond, to a

plea of performance, the plaintifl" replied,

denying performance and assigning for a

breach that M. and C, in the name of G.,

recovered against B. $334.32, for his dam-
ages, &c., that a writ of fi. fa. was issued

on said judgment, and delivered to the

sheriff, &c., to be executed; that the

said sheriff raised or received on the

said execution the money due thereon

;

and tlien avers, that the promises and as-

sumptions, the judgment and the fi. fa.

were for the use, &c. of the said M. and
C, of all which the said sheriff had notice

;

yet that the said sheriff did not pay over
the said money to the said M. and C,
whereby they are injured, &c. Held, on
general demurrer, that this replication is

bad, for uncertainty . State v. Smith, 3 Gr . 84.

VI(c), Condition, V, Contracts, ?? 302-316, Corpoea-
TioNS, ?? 271-2S1, Covenant, ?^ 56-73, Damacjes, YHn),
Debt, 1 1. Dower, §<> 128-133, Easement, g? 100, 10),

Ejectment, ifg 101-115, Escape, gjJ 10, 11, Evidence,
11(a), Executors, tf}, 459-476, Forcible Entry, 1I(6)(3),

Fraud, 11(a), Fr.AUDs and Perjuries, V, Husband
and Wife, ? 193, Insolvency, 'H 78-83, Insurance,
0, 83-85, 99, Judgments, gjJ 70-72, 158, Landlord and
TENANT. (!{> 70, 77, 80, Lhgacy, !fi 288, 289, Libel, J{»

26-29,
Limitations, js^ 98-106, Mechanics Lien. 111(0, Negli-
gence, (*(S 41, 45-49, Quo Warranto, Replevin, Set-off,
Surety, Tender, Trespass, Trover, Usury.

6a. Where a charter required that a
bridge should be constructed " with a pivot

draw with two oj^enings, each of seventy-

five feet in width, at right angles to the
main channel." Held, that an averment
in a declaration in the following words,
viz., ''and althougli they did construct
said bridge with two openings therein, yet
they did locate said openings in said draw
in a manner not at right angles to the
main channel," did not show any breach
of duty, inasmuch as the openings referred

to might have exceeded in width those

mentioned in the charter. Stephens Co. v.

C. R. R. Co., 5 Vr. 280.

7. When a subject comprehends multi-

plicity of matter, in order to avoid pro-
lixity of pleading, the law allows gen-
eral pleading ; as in a cashier's bond con-

ditioned for his faithful service, &c., it is

sufficient to assign as a breach that the
cashier had received divers sums of money
and valuable securities for money for

which he had not accounted, without spe-

cifying the securities or stating from whom
they were received. Morris Canal Co. v.

Van Vorst, 3 Zab. 98.

8. Where a second count in a declara-

tion in trover and conversion for promis-
sory notes describes them as " eleven
other promissory notes having the like

drawers, endorsers, descriptions and value
as the said promissory notes in the first

count mentioned," Held, bad on special

demurrer. Bank of New Brunswick v.

Neilson, 3 Gr. 337.

9. When reference to a prior count is

justifiable in order to avoid prolixity.
Ibid.

10. Where the name of the corporation

is correctly stated at the commencement
of the declaration, thus :

" The Trustees

of the A. B. C, of, &c.," and in the subse-

quent part of the declaration it is alleged

that " being indebted," they, " the said

I Trustees undertook and promised,"— this

I

is a sufficient allegation that the promise
I was made by the corporation, and not
by the trustees individually. Bap)tist

,
Church V. Mulford, 3 Hal. 182.

11. It is not necessary to repeat the

full name of the corporation at every
recurrence in the declaration ; reference

in a clear manner to the name already
given is sufficient. Ibid.

See Custom, I 3, Equity, IV(a)(l)(i),

!
Executors, ? 227, 461, Fraud, i 21, Judg-

{

mejs^ts, I 47, Justices Court, ^ 225.

j (2) Title and estate.

\

12. In an action brought for an injury

i to the reversion, the declaration should

I

always show such an injury as must ne-
: cessarily have affected the reversion ;

or
' it must show one, that may possibly have

j
done so, and connect it with an averment
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that the reversion was actually injured I

thereby. Potts v. Clarke, Spen. 53G.

13. Where a reversioner sues for injury

to the reversion, he must show tluit the
|

injury complained of all'ects the ft'eehold, i

and not merely the possession or interest
,

of the tenant ; he must state facts to show
such injury; mere allegation of injury to

the reversion is hut a conclusion of the
!

pleader, and not suHicient. Beaver v. Trim-
j

nier, 1 Dutch. 97 ; Tinsman v. Belvidere R. R.
Co., 1 Dutch. 255.

14. An averment that the act complained
of is prejudicial to the tenant's interest,

does not render the count illegal ; the
averment, that the reversionary interest is

prejudiced, is the essential ])art of the

count, and must he sustained liy proof. Ibid.

15. In an action of dower a, plea that

demandant and her luisband had conveyed
the estate is bad on demurrer, unless it

states that the wife being privately exam-
ined acknowledged the deed. Tuthill v.

Townley, Coxe 242.

16. A general allegation that a particu-

lar person had a dower right therein is not
a sufficient plea to an action on an agree-
ment for the sale of lands. Conover v. Tm-
dall, Spen. 513, 1 Zab. 651. See Dower, §

32.

17. When a will is stated in pleading as

part of title to real estate, it must be shown
by averment that it was executed in pur-
suance of the requirements of the statute.

Morehouse v. Cotheal, 1 Zab. 480.

See Contracts, § 314, Covenant, ^ 71,

Dower, ?§ 45-47, Easejient, ? 101, Justices
Court, IV{c), Mechanics Lien, § 76.

(3) Time and place.

18.' The rules of pleading do not require

the day on or after which the act was done,
to be laid, when the time is not material
nor necessary to be proved exactly as laid.

Allen v. Smith, 7 Hal. 159.

19. So, when the trespass was -laid in

the declaration to have been committed
on the first day of August, 1826, with
a continuando up to the time of com-
mencing the action. The defendant
pleaded the general issue. On the trial

it turned out in evidence, that the plain-

tiff's title to and ^^ossession of the locus

in quo, did not commence until the first

of April, 1828, but that the principal tres-

pass had been committed, subsequent to

that period, and prior to the commence-
ment of the action. Held, that the plain-

tiff ought not to have been non-suited.
Cooper V. Taylor, 8 Gr. 455.

20. The day on which the contract de-

clared on was made, must be stated in the
declaration, though the precise day may
not be material. Haven v. Shaw, 3 Zab. 309.

21. Time in pleadings held immaterial.
Broivning v. Rittenhouse, 9 Vr. 279.

22. The court struck out a notice to a
plea to a declaration on a cashier's bond,
that no notice had been given to the sure-
ties, as to the time when damage accrued
to the corporation. State Bank v. Chetwood,
3 llal. 1.

23. In a declaration, in trover, for the
conversion of promissory notes and bills of
exchange, it is unnecessary, to state their
dates or times of payment, for the plain-
tiff is supposed not to have them iu pos-
session. Ba7ik of New Brunswick v. Neilson,
3 Gr. 337.

24. In declaring on a constable's bond,
the addition of the name of the county,
although omitted in the bond, is not fatal.

Middletown v. McCormick, Pen. 500.
25. Query. Whether a plea averring a dis-

charge in insolvency under a law ofanother
state, void as to debts contracted here,
would be good if it averred that the plain-
tiff resided in such other state, or that the
contract was to be executed there. Bal-
lantine v. Haight, 1 Harr. 196, 201.

26. It is not necessary to allege time and
place, in regard to mere negative aver-
ments ; it is otherwise, however, if the
facts alleged are material and traversable.
Howell V. Potts, Spen. 569.

27. A plea, alleging that the assignment
of a bond was made in pursuance of a
corrupt agreement for the loan of money,
by which more than six per centum inter-
est is reserved, contrary to the statute, is

defective, inasmuch as the declaration
charges, and the plea, by not denying, ad-
mits that the assignment was made at and
in the state of New York, and the statute
referred to in the plea, in general terms, is

that of New Jersey. This defect is not
supplied by the venue. Wherever the
place is material, it should be stated in
direct terms. Bennington Iron Co. v. Ruth-
erford, 3 Harr. 467.

See Actions on Statutes, § 10, Amend-
ments. U 29, 31, 32, 34, 37-39, 44, 45, Bills
AND Notes, I 128, Covenant, § 70, Eject-
ment, I 119, Judgments, § 70, Justices
Court, IV(o)(l)(iii), I 337, Penalties § 38.

Infra, ll[h).

(b) Inducement.

28. In an action upon the statute of
25th February, 1820, section third, for

restraining plaintiff by virtue, or under
color, of any laws of New York, it is not
necessary to set out those laws specifi-
cally, because they are mere matters of
inducement. Gibbons v. Ogden, 1 Hal. 285.

29. Where in replevin the avowries
admit the taking, and traverse property
in the plaintiff, what precedes this tra-

verse is merely inducement, and not tra-

versable. Boswell V. Green, 1 Dutch. 390.

30. The inducement to a special traverse
must set out material facts rei:)ugnant to

the allegation traversed, so that the tra-



884 PLKADI^'G. I.

General Principles.

verse may be an inference from the in-

ducement. Mon-i.-i (.'((intl Co. v. Van Vorst,

3 Zab. 9S ; Mc Williams v. King, 3 Vr. 21,

26.

31. The inducement and traverse must
be adapteil to each otlier, and if tlie tra-

verse consists of issuable matter, the in-

ducement must consist of the same matter
tliouu'h ditferentlv expressed. Stevens v.

Allen, 5 Dutch. 68'. 509.

32. Tlie inducement is treated as the

real plea for the purposes of judgment on
a demurrer. Ibid. 513, Whelpley, C. J.

33. Where a statute autliorizing the
destruction of property is constitutional

only in part, a plea justifying the de-

struction of property may allege, by way
of inducement, so much of the statute as

is constitutional, and the lawful acts

done under it, and then conclude with
the plea of necessity as to other acts

not justified by the statute, particularly

where the defendant was a public officer.

American Print Works v. Lawrence, 3 Zab.

590.

34. A plea denying merely unessential
matter of inducement, is bad on demurrer.
Hohoken v. Evans, 3 Vr. 342, 346, Bea-sley,

a J.

See Infra, | 63.

(c) Departure.

35. Every subsequent pleading luust sus-

tain the first cause of action assigned, or
the first defence that has been set up. Van
Vorst v. Morris Canal Co., Spen. 167, 169.

36. If a plaintiff" assign one breach in
his declaration and a different breach in
his replication, this is a departure. Henries
ads. Stiers, 3 Hal. 364.

37. A plea alleging that the assignment
of said bond was made at, etc., in New
Jersey, and in jiursuance of a corrupt
agreement there made, and denies that it

was made at, &c., in New York. Replica-
tion re-affirming the allegation in the de-
claration, that it was macle at, &c., in New
York, and in pursuance of a fair and law-
ful agreement there made, and not of any
agreement made at, itc, in New Jersey.
A rejoinder that it was not made at, etc.,

in New York, in pursuance of a fair and
lawful agreement made at that place,
does not support, but departs from the
plea, and is, therefore, bad. Bennington
Iron Co. v. Rutherfurd, 3 llarr. 467.

39. A plea, that i)laintilf entered in and
upon the defendant's " possession." Re-
plication, that defendant abandoned the
possession, absque hoc, that the plaintiff
entered, <tc. Rejoinder, that plaintiff"

demanded the possession,- and thereui)()ii
entered, absque hoc, that defendant aban-
doned, &c. On demurrer. Held, that the
rejoinder was bad : 1st, as a departure

;

and 2d, as tendering a traverse upon a

traverse. Den. Price v. Sanderson, 3 Harr.
426, S. C. 1 Zab. 637.

(d) Duplicity.

40. Duplicity in pleading consists in set-

ting up two or more distinct grounds,
either of which would constitute a good
defence; no matters, however multifa-
rious, will make a plea double when they,
together, constitute one entire j^roposition
or defence. Harker v. Brink, 4 Zab. 333.
See Weber v. M. and E. R. R. Co.. 7 Vr.
213, 217.

41. Where a declaration charges one
single act of trespass, a replication which
traverses the several matters set up by the
defendant in justification, and also new
assigns, and sets forth other trespasses,
is bad for dujjlicity, and on motion for

that purpose the court will order the
replication to be stricken out. Stults ads.

Buckelew, 4 Dutch. 150.

42. A plea which sets up an excuse for

non-performance, and then avei'S full
performance, is void for duplicity. Star
Brick Co. v. Ridsdale, 5 Vr. 428.

43. A plea that the plaintiff', at the time
fixed for delivering a deed, was not ready
and willing to make, " nor could he
make," a good title, is bad for duplicity.

Conover v. Tindall, Spen. 513, 1 Zab. 651.

44. On a covenant to convey on a certain
day, and to deliver to the plaintiff' full and
peaceable possession of the premises, in

as good repair, &c., as they were at the
time of making the covenant—if the
lolaintift' assigns as a breach, after stating
that a dam on the premises had been car-

ried away by a freshet, " that the defend-
ant has not repaired the breach in the
dam," and " tliat he has not delivered up
to the plaintiff the said premises in as

good repair, etc.," without stating whether
any conveyance has been made to him or
not, it will be bad on general demurrer.
for duplicity. Green v. Kelly, 3 Harr. 246,

248. .

45. Protestando. When necessary to

avoid duulicitv. Berry v. Cahanan. 2 Hal.
77, 81. * '

See CovEXAXT, | 67, Crimes, g 190, For-
cible Entkv, ? 62.

(e) Surplusage.

46. Only those allegations that are
wholly foreign or irrelevant to the

issue, and wliich need nut have been
made at all, can be treated as surplusage.
Perrine v. Farr, 2 Zab. 356.

47. The words " late partners," added to

the names of the plaintiff's after a dissolu-

tion of their partnership, is surplusage,
and if not true, it is not error. New Bruns-
wick Co. V. Tiers, 4 Zaii. 697.

48. If the replication in an action of
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trespass, not only traverses the allegation

of property in the defendant, but avers
the property to be in the i)lainti(f, the
latter averment will be rejected as sur-

plusage. Oalcalt V. Durlinff, 1 Dutch. 443.

See EviDEXCK, ? 220.

49. Where buildings are burned by the
actionable negligence of a railroad com-
pany, the owner may recover his entire

loss from such company, notwithstanding
an insurance company has paid him the
amount of their policy on such l)uildiugs,

and a statement in the declaration of pay-
ment by the insurance company is unne-
cessary, and may be rejected as surplus-
age. Weber v. iM. and E. R. R. Co., 6 Vr.
410.

See Amendments, § 35, Executors, ? 67,

Limitations, § 103.

(f) Variance.

50. A contract must be stated in plead-
ing according to its legal effect, or it will

be a variance. Rue v. Rue, 1 Zab. 369.

See Amendments, §| 31, 33-35, 87, Bail, ?

19, Bills and Notes, § 160, Ejectment, §|

112, 113, Evidence, Xll(f^), Justices Court,
IV(«)(3), i 420. Infra U 136, 137.

(g) Profert and oyer.

51. "Those who sue upon deeds are
bound to produce them in court by a pro-
fert." Corlies V. Van Note, 1 Harr. 324, 330,
Ford, J.

52. Where a bond sued on varied from
the form prescribed by a public statute,

the defendant after oyer, may demur for

the'vax'iance. But if the statute under
which the bond was taken had been a

j

private act the defendant ought to have
]

pleaded it. Ordinary v. Smith, 2 Gr. 479,
485. ^

'

;

53. Where defendant demands oyer of
letters testamentary, and the contents of
the will are not in question, it is suiftcient

to give a copy of the letters testamentary,
certified by the register, without annexing
a copy of the will. Pears v. Beach, Coxe
288.

54. After oyer, a party has tlie same
time to plead, as he had at the time when

j

it was demanded. Warren v. Cammack, 7
Hal. 178.

55. Where oyer is demanded and the
manner in which it is given is unsatisfac-

tory, the objection must be made at the
trial, and not by motion to produce the
papers that are wanted. Brooks v. Brooks,
1 Hal. 404.

56. The court cannot take judicial no- I

tice of the condition of a tax collector's
'

bond, without over. Upper Alloways Creek
V. Strinr/, 5 Hal."323, 327.

57. The omission to crave over of let-

I

ters testamentary constitutes no ground
of denun-rer. ///// v. Smallej/, 1 Dutch. 374.

58. Where the defendant craves oyer of
a deed, and it is spread ufjon the record,

! it becomes a ])art of each count in the
declaration which refers to and makes
jjrofert of it. Biddle v. Coryell, 3 Harr. 377,
378, Hornhlower, C. J.

59. So, if the defendant craves oj'er and
sets out the deed. Ordinary v. Smith, 2 Gr.
479, 485.

See Bonds, |? 83, 105, Co.sts, | 64, Cove-
nant, U 58, 59, 73, 74, Dower, I 46.

(h) Misjoinder.

60. A count in tort against a railroad
company for not building a wagon way
over their road where it crosses a farm, as
required by their charter, cannot be joined
with a count to recover the cost of a wagon
way which the plaintiff had erected over
the road, after twenty days' notice, which
cost, by their charter, the company in

such case were liable to pay. One count
is founded on tort, the other on contract.
Green v. Morris and Essex R. R. Co., 4 Zalj.

486.

61. A declaration alleged further, that
besides the said cutting of the pulley and
belt, the defendants at other times entered
upon said mill premises and expelled the
employes of the plaintiff, &c. Held, that
the demurrer to the declaration must be
sustained, even if the cutting of the belt

and pulley was, as it regarded the plain-
tifis, a consequential injury, on the
ground that there appeared on the record
a misjoinder of causes of action. Dale

M'fg Co. v. Grant, 5 Vr. 138.

62. If one count be in debt and another
in assumpsit, it is a misjoinder of actions,

for which demurrer will lie. American
Linen Thread Co. v. Sheldon, 2 Vr. 420.

63. The agent of a towing company
made an agreement with' the master of a
canal boat to tow the boat from B. to S.,

and back again, at the risk of tire master
and owner, the master agreeing to keep a
competent man at the helm of his boat at

all times while the tow was in motion, and
guaranteeing that the boat should be sea-

worthy and reasonably fit for the trip.

Held, that there was no misjoinder, an
action for tort being the proper remedy,
and the contract being set out in the de-

claration as matter of inducement. Ash-
more V. Pennsylvania Transportation Co., 4
Dutch. 180.

64. It seems, a count upon a contract
and one in tort maj' sometimes be united,

where the latter sounds in damages for

the malfeasance of the defendant in regard
to the contract, and where they are so
framed, that the same plea may lie plead-

ed and the same judgment rendered on
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both. Little v. Gihbs, 1 South. 211, 212,

Southard, J.

65. But wIhmi the (leclaration sets forth

a cause of action arishig out of a con-
tract, and niaintainahle only by referring

to the contract as creating tlie right for

violating which the phiintiif complains, a

recovery can only be had in an action on
contract, and not in tort; nor can such
count be joined with counts in tort. Mc-
Dermott v. Morris Canal Co., 9 Vr. 53.

6G. A count in the declaration for con-

version by a testator, and another count
for conversion by his executors, consti-

tute a misjoinder; the judgment in the
former case, being de boiuH testatoris, and
in the latter, de bonis propriis. Terhune v.

Bray, 1 Harr. 53. See Cole v. Wooden, 3

Harr. 15, 17.

(57. A count in trespass cannot be
joined with one in ease. Harwood v.

Tompkins, 4 Zab. 425.

68. A declaration, in an action of tres-

pass on the case by a reversioner, stating
[

that the defendant, by damming up a
streain, and flowing back the water over ;

his land, " had rotted, spoiled and dam- '

aged the grass and herbage of the plain-

tiff there growing, and had made the land
boggy, miry and rotten, whereby the plain-

tiff was injured in his reversion," is a
good declnration, and contains no mis-
joinder of injuries or causes of action.

Potts v. C7a/-^-e,'Spen. 536.

69. Counts may be joined, where the
fund out of which the damages are to be
applied, is the same. Reeve v. Cawley, 2
Harr. 415.

See Damages, I 123, Executors, I 459,

Justices Court, lV(a)(l)(iv).

(h) Waiver of defects.

70. Whatever in one pleading is not
denied in the following one, is considered
as admitted. BaUantine v. Haight, 1 Harr.
196, 200. See Evidence, ll{a).

71. A defect in form in a declaration is

always cured by pleading over, instead of
demurring to it. Crane v. Ailing, 3 Gr.
423 ; Sayre v. Sayre, Pen. 1046. See Jaques
V. Htdit', 1 Harr.'3S.

72. Any irregularity in making de-
fence in a jilea, is waived by i:)leading over.
Hopper V. Hopper, 1 Zab. 543, case re-

versed, 2 Zab. 715 ; Hill v. Smalley, 1

Dutch. 374.

73. A motion to strike out a frivolous
demurrer to a plea, may be made after

joinder by the plaintiff, and, it seems,
even after it has been set down for argu-
ment. Allen y. Wheeler, 1 Zab. 93, 97.

74. An objection to a declaration that
should have been raised by demurrer,
cannot be made after a submission to

arbitration and an award. Smith v. Minor,
Coxe 16.

See Arbitration, § 6, Insolvenc^y, § 82,

Judgments, ? 18, Justices Court, ^§ 147, 338,
Legacy, ^ 283. Infra, 'i

201.

(i) Defects cured by verdict.

75. From the verdict of a jury in favor
of the plaintiff, finding that there was no
rent in arrear, the court cannot draw a
conclusion in favor of the plaintiff on an
issue of non tenuit, in regard to which
the vei'dict is silent. Middleton v. Quigley,

7 Hal. 352.

76. There is a substantial difference be-
tween the questions involved in the pleas
"non tenuit," and "nothing in arrear," so
that finding the latter issue does not render
the issue on the former so wholly im-
material that no notice need be taken of it.

Ibid.

77. Facts necessarily involved in those
stated in the declaration, and which of ne-

cessity must have been proved on the trial,

are implied after verdict. Griggs v. Drake,
1 Zab. 169.

78. Nothing is to be intended after ver-

dict, but what is expressly stated in the
declaration, or necessarily implied from
those facts which are stated. Or in other
words, nothing is to be intended, as hav-
ing been proved on the trial, but the ma-
terial facts stated, and such other facts as

are necessarily involved in the proof of the

facts stated. Farwell v. Smith, 1 Harr. 133.

79. A verdict will cure an ambiguity ;

j

but it will not mend the matter, where the
1 gist of the action is not laid. Ibid.

\
80. If a proper case is laid in a declara-

I

tion or libel, but not described with pre-

cision, the court after verdict will pre-
sume that the want of precision was sup-

I

plied by evidence; aliter, if no grounS at

1 all is laid. United States v. The Virgin, Pet.

! C. C. 7.

81. " Contra formam statuti," if omit-

ted in the declaration, is cured by verdict.

Tryon v. White, Pet. C. C. 96.

See Amendments, ? 64, Contracts, ? 309,

Crimes, ^ 188, Damages, Vl(rf), New Trial,

§ 144, Nonsuit, | 8.

II. Declarations.

(a) Commencement and conclusion.

82. The allegation usual in the com-
mencement of a declaration, " that the de-

fendant is'in custody," may be safely dis-

pensed with. Bank of New Brunswick v.

Arrowsmith, 4 Hal. 284.

83. The recital of a writ is considered as

no part of a declaration, and hence a mis-
recital, as "summoned" instead of " at-
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tachcd," is not an available error; nor will

oyer of it be granteil, for tbe jnirpose of

showing a variance. Bmen v. Ogden, 3

Harr. 124. Infra, I LIS.

84. Tlie want of pledges to prosecute,

forms no valid objection to a declaration.

Bank of Xew Brunswick v. Arrowsmith, 4

Hal. 284, 200.

85. The purpose of the conclusion " to

the damage," is to give notice to the de-

fendant of the extent of the plaintiff's

claim, and where it is entirely omitted, it

may be treated as notice that only nom-
inal damages will be insisted upon. Weber
V. M. andK. R. R. Co., 6 Vr. 409, 414.

80. In an action on a bond with a special

condition, and an assignment of breaches,

the damages laid in the conclusion of the

declaration, are merelv nominal. Allen v.

Sniilh, 7 Hal. 159.

87. Ac etiam, no longer necessary. Kin-
ney V. Mxloch, 2 Harr. 334, 336. See Patten

V. Halsied, Coxe 277. Infra § 158.

See Attorney, H 4, 5, Arbitration, |

115, Insurance, I 84, Mechanics Lien, I 90.

(b) Venue.

(1) In local actions.

88. An action for nuisance to lands
by overflowing them with.back-water raised

by a dam, is local, and must be tried in

tbecounty where the lands lie or the cause
of action arose. Deacon v. Shreve, 3 Zab.

204.

89. An action of trespass quare clau-
sum fregit, being local, must be laid in

the county in which the locus in quo is sit-

uatfed, at the time the trespass is alleged

to have been committed. Champion v.

Doughty, 3 Harr. 3.

90. The creation of a new county, in-

cluding the land trespassed upon, prior to

bringing the suit, but after the trespass

complained of, does not warrant charging
the act to have been done in the new
county. Ibid. See Anonymous, 1 Harr.
393, Crimes, U 232-234.

91. In a suit brought against a corpo-
ration, the venue should be laid in the
county where their principal office is lo-

cated, that being considered their place of

residence ; the rule applies to railroad

companies, where their road runs through,
and their franchises are exercised in dif-

ferent counties. Thorn v. Central R. R. Co.,

2 Dutch. 121 ; State Bank v. Hedenbeiy, 1
Harr. 352, Ford, J. Infra, I 115.

92. Where a deputy sheriff of the
county of A. is sued in the county of B.

for an act done in the course of his official

duty in the county of A., the court will,

upon affidavit of this fact, change the
venue from B. to A. Dennis ads. Ford, 2
Hal. 200.

(2) In transitory actions.

93. In actions merely transitory, the
venue may be laid at the discietion of the
plaintilf : first, in the county in which the
cause of action arose ; second, if the plain-
tiff resided in the state when the action
was cijinmenced, lu* may lay the venue in

the comity in which lie then resided;
third, if the defendant resided in the
state when the suit was instituted, the
venue may be laid in the county in which
the defendant then lived; and fijurth, if

the defendant shall not be an inhabitant
of this state, it may be laid in the county
in which process shall have been served
upon him. If the plaintiff has laid the
venue in one of the places, thus designated
by law, it cannot, upon the common affi-

davit, be changed to any other of the
specified counties, or to any other county
in the state, though under special circum-
stances, the court will change the vejiue

from one to another of the designated
counties. Bell v. 3Iorris Canal Co., 3 Gr. 63.

94. An action of debt for an escape is a
transitory action, and the plaintilf may lay
the venue in anv county. Jones v. Pember-
ton, 2 Hal. 350." See Escape, ^^ 8, 9.

95. An action upon the third section of

the act of 25th Feb. 1820, (R. L., p. 689),
" for restraining the plaintiff from navi-

gating the waters between the ancient
shores of New York and New Jersey," is

not a local, but a transitory action. Gib-

bons X. Ogden, 1 Hal. 285.

96. In an action for a tort to the person,
committed in another state, the venue
may be laid in the county in which the

defendants were served with process. Ack-
erson v. Erie Raihvay Co., 2 Vr. 309.

(3) Change of venue.

97. When it is deemed necessary or ex-

pedient to state where the cause of action
actually arose, and the place thus stated

is out of the countj' in which the venue is

laid, it is necessary to lay the venue under
a videlicet. In all other cases, the intro-

duction of the videlicet in stating the venue

is neither necessary nor useful. Duyckinck
v. Clinton Ins. Co., 3 Zab. 279.

98. In a transitory action, 'if the plain-

tiff reside out of the state, and the venue is

not laid in the count}' where the cause of

action arose, or where the defendant re-

sides, the court will on motion, and with-

out affidavit of defence, change the venue

to the county where the defendant resides.

Worley v. Scudder, 5 Hal. 231; Dauchy v.

Taylor, 4 Hal. 96.

99. So, where an appearance was en-

dorsed on the ^vrit, the plaintiff being
non-resident. McMenomy v. Williamson,

6 Hal. 316.

100. In an action for breach of a cove-

nant of seizin and warranty, the court
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will not change the venue to the county
where the lands lie, without an affidavit

stating special circumstances. Wai-d v.

Holmes. 2 Hal. 171.

101. Court has the power under special

circumstances to change the venue in an
action of debt on a bond. Meldrum v.

Sarvis, Coxe 203. Contra, Shotwell v.

Clark, Coxe 205.

102. Venue may be changed in eject-

ment. Ibid. ; Coxe's Case, Coxe 205
;

Parvin v. Miller, Coxe 200. Contra, Dea-

con V. Shreve, 3 Zab. 204.

103. The court will order the venue
changed, even when laid in tlie proper
county, if it appears that a fair trial can-

not be had there. Murray v. New Jersey

R. R. Co., 3 Zab. 63. See Jury, U 7, 8.

104. In order to warrant a change of

venue, it must appear that a fair trial can-

not be had in the county where it is laid

by positive evidence or facts, and not
by the mere opinion of the witnesses.

Ibid.

105. Xor, upon their belief. Meldrum
V. Sarvis, Coxe 203, 200.

]0(). Hearsay evidence not sufficient

to support a motion to change the venue.

Den. Lee v. Evaul, Coxe 283.

107. In local actions the vemie may be
changed, but it must be on clear proof
that an impartial trial cannot otherwise
be had. Ibid.

108. When the plaintiff is desirous of
changing the venue he must move to

amend, and a suggestion must be entered
on the record Ibid.

109. A motion to change the venue on
the common aflBidavit, must be before
plea iiled ; if a special ground is laid, the
venue mav be changed after plea pleaded.
Wildes v.^Mairs, 1 Hal. 320.

110. Where a si:)ecial ground is laid, and
circumstances are brought before the
court, by which it is shown that the de-
fendant may be exposed to unnecessary
difficulty, or the fair administration of jus-
tice be interi'upted, the venue may be
changed, after plea pleaded. Bell v.

Morris Canal Co., 3 Gr. ()3.

111. Venue may be changed after issue
joined. Wistar v. Johnson, Coxe 200;
Snowden v. Johnson, Pen. 4<)9, 471.

112. Change of venue, on common aflO.-

davit, refused. Kerr v. Whitaker, Pen.
514 ; Hall ads. Cumberland Bank, 2 South.
718.

113. An affidavit taken without notice
to the adverse party c;annot be read in
support of a motion to change the venue.
Parker v. Sussex Bank, 3 Hal. 100.

114. A motion to change the venue to
M., when the cause of action did not arise
there, was refused, there being no proof
that the witnesses of either party resided
there. Abrams v. Wood, 1 South. 30;
Dauchyw. Taylor, 4 Hal. 96; McMenomy,
V. Williamson, 6 Hal. 316.

115. Where the defendant was a bank
corporation, and the ti'ansaction out of
which the suit arose occurred at the bank,
and all the books, Sjq., of the bank were
necessary evidence, and could not be re-

moved without great inconvenience and
loss, the venue was changed to the county
where the bank was situated. Kerr v.

Bank of New Brunswick, 1 South. 363. See
State Bank v. Hedenberg, 1 Harr. 352.

(c) Parties.

110. That a jicrson has come into court
in any other name than his true and pro-
per one, is ground of abatement. Ben-
ninqton Iron Co. v. Rutherford, 3 Harr. 105,
107".

117. In an action of trover, by a sheriff,

for goods levied ujdou by him, he need
not sue as such, or name himself slieriff

in the declaration. Brewster \. Vail, Spen.
56.

118. The rule requiring a plaintiff to
sue by his name of office, or in his special
character, applies only to cases in which
the action is peculiar to the office, or
where the suit is in autre droit. Ibid.

119. A suit brought by a sheriff on a
replevin bond given under R. S., 1846,

p. 116, § 5, need not be in his name of
office ; brought in his individual name is

sufficient. Caldwell v. We.st, 1 Zab. 411.

120. Suits brought by a fii-m after the
death of a special partner, for debts
which accrued prior to such alteration,

are j^roperly brought in the names of the
general partners. Perth Andioy Co. v.

Condit, 1 Zab. 659.

See Amendments, || 35, 52, Assumpsit, §

65, Bail, ^ 7, Bastardy, § 38, Bonds, VI(6),
Constable, | 27, Corporations, || 249-260,

272, Covenant, IV(a)(2), Dower, ? 129,

Executors, U 66, 67, 450-458, Former Re-
covery, ^ 5, Infants, ^ 117, 147-156, In-

surance, 1^ 75-81, Justices Court, U 169a,

577, Lunatics, U 37-39, Name, | 1, Negli-
gence, II 42-45, Parties, Partition, | 55,

Partnership, | 158. Sujyra, | 47.

(d) Statement of cause.

121. A declaration is good, if it contains
all that is necessary for the ])laintiff to

j

prove under a plea of the general issue,

in order to entitle him to recover. Beards-

ley V. Southmayd, 2 Gr. 534.

122. In an action against a foreign cor-

poration, ojaerating a railroad within this

state by legislative authority, when the
action is not founded ujjon any special

statutory provisions, but is brought to en-

force the common law liability of the
defendants, it is not necessary to aver in

the declaration upon what road the injury

was sustained. Austin, v. New York and
Erie R. R. Co., 1 Dutch. 381.
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1'2:'). W a (loc'laration assign as a breach '

of his hoiul, that a constable collected

money and tailed to pay it over to the in-

habitants of the township, it will be error;

the act ni;ikini;- it bis duty to pay over to

the township collector, the tax money
collected. Hugg v. Camden, Si)en. 583. See
Amendments, I GO.

124. Wlien the plaintills right of action

depends upon the performance, of an
agreement, which is rather within his

knowledge than that of the defendant, the

declaration should state that the defendant
had notice of the ])erformance. Harrison
V. Vreeland, 9 Vr. 3()G.

See Easement, I 100.

(e) Special counts.

125. On a contract for carrying mer-
chandize, payable j^artly in coal, if the

coal has been delivered the carrier may
declare on the common counts and need
not set out the special contract. Mayo v.

Gray. Pen. 837, 840, Pennington, J.

126. So, upon any special agreement
where the plaintifl' may maintain as-
sumpsit for money had and received,

upon its non-performance. Bunting ads.

Alkn, 3 Harr. 299, 303.

See Assumpsit, IV, Bills and Notes, |

12. Condition, | 53, Contracts, f 312, Land-
lord AND Tenant, ^ 70.

(f) Joinder of counts.

127. A count against an executor as
such, for money paid by plaintifl' since the
testator's death, on a bond in which he
was testator's surety, charging the execu-
tor with such payment to his use as exec-
utor, and with his promise to repay, &c., is

a count on which a judgment de bonis tes-

tatoris nniy be rendered, and which may
be joined with counts for promises made
by testator in his life time. Reeve v. Caw-
ley, 2 Harr. 415.

128. If one count is in case and another
in trespass, and the first count is erroneous,
a demurrer to it is good ; it is not necessary
to denuu- to the whole declaration for the
misjoinder. Harwood ads. Tompkins, 4
Zab. 425.

See Assumpsit, H 62, 71, Contracts, § 312,

Damages, VI((Z), Debt, 1 15, Landlord and
Tenant, | 70, Master and Servant, g 25.

(g) Bill of particulars.

129. Bill of particulars being delivered,

no proof is requisite, that notice requiring
it was given. Clinton v. Lyon, Pen. 1(J36.

130. Bill of particulars, when required,
must be delivered before a plea. In a
charge for mojiey had, it should name

the person of whom received. W/iitall v.

VaugJin. Pen. 636.

131. The defendant has the same time
to plead alter receiving the bill of particu-

lars, that he had at the time of demanding
it. Anonymous, 1 Harr. 346.

132. If a bill of particulars fully and
substantially apprise the opposite i)arty

of the matter intended to l)e given in

evidence, it will be suiricient, although
it is not as minute and specific, as it

might have been, unless it shall appear
by affidavit, or otherwise to the satis-

faction of the court, that the party has
been misletT or surprised by the bill,

or is in great danger of being prejudi(;ed

for want of a better particular. Stothoff v.

Dunham, 4 Harr. 181 ; TiJlou v. Hutchinson,
3 Gr. 178.

134. The plaintiff is only required to

furnish the defendant with notice of the
particular subject-matter, in relation to

which- the covenant or agreement has
been broken, and not the items or particu-

lar facts constituting such breach and
necessary to be proved on the trial. Van
Voorst v. Morris Canal Co., Spen. 200.

135. A party is not bound to furnish

his adversary with a copy of any record
or writing which is not the foundation
of his suit or claim. Maryott v. Young, 4
Vr. 336.

136. It is no variance from the bill of

particulars rendered if the book of ac-

counts charge to A. B., overseer of the

poor, &c., items w'hich in the bill are ren-

dered as charged to A. B. Bay v. Cook, 2

Zab. 343.

137. A bill of particulars served, forms
no part of the record; and it is not error,

that the name and style of the defendant
below as set forth in said bill of particu-

lars, do not entirely correspond with the

name given in the record ; especially

when such variance has not been as-

signed for error. State Street Church v.

Gordon, 2 Vr. 264.

138. Although a copy of the bond, on
which the suit is brought, is annexed to

the declaration, the court cannot take no-

tice of it, because in the body of the plead-

ing it is not referred to as so annexed.
Harrison v. Vreeland, 9 Vr. 366.

See Amendments, ? 47, Bills and Notes,

? 129, Ejectment, IV(c), Evidence, U 589,

601, Judgments, ^ 160.

(h) New assignment.

139. The office of a novel assignment is

to avoid the effect of an evasive plea. It

is of no use when the plea answers the

identical trespasses complained of. Berry
ads. Vreeland, 1 Zab. 183.

140. A novel assignment must in general

conclude with an averment that the wrongs
or causes of complaint alleged in it, are
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other and diflferent from those men-
tioned in the plea. Ibid., 189, Green, C. J.

141. A new a.ssignment should narrow
the charge, and make more specific
the partifular trespass. In the case

of a single act of trespass, it is an at-

tempt to enlarge the cause of action

stated in the declaration, and cannot he
allowed. Slults atls. Btickeleiv, 4 Dutch,
lod.

142. "\Miere hut a single act of trespass

is charged and is justified, the new assign-

ment admits its justification and ahandons
the charge, and in efiect puts the plaintiff

out of court. Ibid. See Davidson v. Schenck,
2 Vr. 174.

See Justices Court, |§ 330-332, Tres-
pass.

III. Pleas.

(a) Formal parts.

143. "Where a suit is against two defend-
ants, it is irregular for one of them to
plead '' that he .does not owe ;" but such
plea is good on demurrer. Mackay ads.
Gordon, 5 Vr. 286.

144. In point of fact there is no issue
joined without a similiter—though the
want of a similter is amendable after ver-
dict. Dickerson v. Stall, 4 Zab. 550. See
Amendmexts, ? 214.

145. The addition of " ttc." after a ten-
der of issue, will not he taken to mean
"and the plaintiff," or defendant "doth
likewise." At most its office in pleading is

to supply matter that ought to be "ex-

pressed in the pleading of' which it is a
part. Ibid.

141'). A plea, directly negativing a mate-
rial averment in a dechifation, ought to
conclude to the country; if it conclude
with a verification, it is bad on a special
demurrer. Evrrett\.Bariktt,^])ei\.lYJ. See
Bonus, ^ 101, Arbitration, I 115, Amend-
ments, I 57.

147. In an action of debt on a bond for
the performance of an award, if the decla-
ration sets out the award and breach, a
plea nierely denying the award and con-
cluding with a verification can only be ob-
jected to bv special demurrer. Henries
ads. Stiers, 3* Hal. 364.

148. A plea concluding with a verifica-
tion, without a ])rayer for judgment, is

bad on special demurrer. Conover v. Tin-
dall, Spen. 513, 1 Zab. 651. See Contracts,
I 313, Covenant, I 69, Conveyance, I 70.

149. A i)lea to the whole declaration is

bad, if it is not an answer to every count.
Ibid.

150. A party cannot deny the averment

of his adversary, and also something else

which his adversary has not averred, and
then conclude to the (country. Ibid.

151. A plea which professes to be in bar
of the whole demand and yet is so only to

a part, is l)ad on special demurrer. Post-

muster General v. Reeder, 4 Wasli. C. C. 678.

152. A plea bad in part, is wholly bad.
Bennington Iron Co. v. Rutherford, 3 Harr.
467.

153. Verification. The affidavit re-

quired by the act of 1852, (P. L. 288. ? 35,)

to be annexed to a plea " to any decla-
ration with a schedule attached," &c.,

need not l>e annexed to a plea in abate-
ment tu the writ. Hill v. Smalley, 4 Zab.
626. [Now required to be filed with every
plea or demurrer. Rev. Practice of Law,
gll4j.

154. In actions upon contracts, the affi-

davit to a joint plea or demurrer made by
one or more of several defendants, is a sub-

stantial compliance with the statute, and
such plea cannot be treated as a nullity.

Mattix ads. Steelman, 6 Vr. 467.

155. In a justices court if a plea of a
former action pending is not verifie<l by
affidavit, there must be otiered other sat-

isfactory proof of the truth of the plea.

Hixon V. Schooley, 2 Dutch. 461, 462.

See Abatement, U 45-48, Affidavits, §

12, Amendments, U 57, 97, Bankruptcy, §

34, Bonds, | 101, Condition, | 58, Con-
tracts, § 313, Corporations, U 118, 281,

Former Recovery, § 23, Infants, | 158,

Infra, § 273.

(b) Dilatory pleas.

(1) Pleas to the jurisdiction.

156. A plea to the jurisdiction is the
proper remedy, if suit be brought against

a foreign corporation not suable here.

Camden Rolling Mill Co. v. Swede Iron Co.,

3 Vr. 15.

See Courts, I, Clams and Oysters, ^ 8,

11, Judgments, U 45-49, Justices Court, |

324.

(2) Pleas in abatement.

157. The plea of alienage ought to eon-
tain a direct averment that the person is

an alien, and that he was born out of the
allegiance of the state, and within the alle-

giance of a foreign state. Coxe v. Gulick,

5 Hal. 328.

158. If a siniimons calls upon the defend-

ants to answer the plaintitf in a plea of

trespass, and also to a bill to be exhibited
against the defendants to the damage of

the plaintifi' ."JSOOO, and the declaration is

in assumpsit, the defendant may crave
oyer of the suit, and plead in abatement,
the variance between the summons and
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the declaration. Schenck v. Schenck, 5 Hal. 1

274. Supra, § 83.

See Abaticment, Alikns, U 6-9, Costs,

I 64, ExKCUTOKs, ^ 4r)4, Former Recovery,

U 22-24, Infants, VI.

(c) Pleas to the action.

(1) In general.

150. The plea of actio nan by the old

cases referred to the time of i)lea jilcaded,

but now it seems thnt it I'cfers to the com-
mencement of the action. Moore v.

Moore, Coxe iMVi; Hendrickaon ads. Hutch-
inson, 5 Dutch. 180.

160. Every plea in bar must be pleaded
to the action. A plea to the damages
merely is vicious. Hopple v. Higbee, 3

Zab. 342.

161. Every plea pleaded in bar of the

whole action, goes to the merits of the

case, and denies that the plaintiff has any
cause of action. It must contain a direct

and positive answer to the declaration, so

as to bar the action, if true in fact. Lord
V. Brookfield, 8 Vr. 552.

162. Facts which are essential to the

legality of the assignment of a breach,

are traversable. Hoboken v. Evans, 2 Vr.
342.

163. A traverse may be taken upon
matter which, though not expressly al-

leged, is necessarily implied. Mon-is

Canal Co. v. Van Vorst, 3 Zab. 98.

164. Any pleading which takes issue

upon an immaterial allegation, will be
overruled or stricken out as frivolous. A
matter does not become material and issu-

able by the mere fact of its being averred
in pleading. Hoive v. Lawrence, 2 Zab. 99.

165. A defendant cannot plead in bar
the same matter which he has previously

pleaded in abatement and which has
been overruled. Coxe v. Higbee, 6 Hal.
395. See Equity, § 1125.

See Contracts, § 51, Conveyances, | 70.

(2) Confession and avoidance.

See Bonds, | 102, Condition, § 59, Insur-

ance, I 85, Justices Court, IV(6), Set-off,

Tender, Trespass, Trover.

(3) General issue.

(i) In assumpsit.

166. The court, in a proper case, will

grant leave to plead the general issue after

overruling a special plea on demurrer, in

a case where the general issue had been
pleaded and withdrawn by consent. Hale
V. Lawrence, 2 Zab. 72.

167. Whether matters may be given in

evidence vuider the general issue, must be
determined at the trial and not on motion
to set aside a notice. Miller v. Halsey, 2

Gr. 48, 51, Ford, J.

168. In assumpsit, the defendant may
under the general issue, give in evidence,

a partial as well as full payment of the

plaintilf's claim. If the defendant relies

upon payment, by way of set-oflf, and
seeks a verdict against the plaintilf, he
must plead payment with notice. Dingee

X. Letson,?) Gr. 259; Cumberland Bank v.

Hann., 3 Ilarr. 223.

169. Usury niay be shown in assumpsit

w'ithout any special averment, but not in

any otlier'form of action. N. J. Patent

Tanning Co. v. Turner, 1 McCart. 326;

ShoiweU v. Dennis, 2 Gr. 501.

170. Fraud may be given in evidence

under the general issue, without previous

notice. Tillou v. Britton, 4 Hal. 120.

171. In an action on an insurance policy,

false representations by the plaintiff, or

a violation of the conditions of the pol-

icy, may be so shown. Dewees v. Manhat-
tan Ins. Co., 5 Vr. 244, 253. Depue, J.

See Actions, § 71, Bonds, ^ 109, Con-

tracts, I 320, Damages, § 36, Infants,

§ 157.

(ii) In case.

172. " It is no doubt a rule of law that

what may be pleaded in justification,

cannot be given in evidence on the gen-

eral issue oif not guilty.'" Cook v. Barkeley,

Pen. 169, 183, Pennington, J. See Vunck v.

Hull, Pen. 578.

173. In an action on the case, the de-

fendant, under the general issue, may
give in evidence, any matter of excuse or
justification, without pleading it spec-

ially; and hence he may show, that he
seized the goods as sherifi', by virtue of a

judgment and execution, and that the

mortgage or bill of sale, under which the

j

plaintiff claims, is fraudulent and void as

I against creditors. Hall v. Snowhill, 2 Gr.

I

551. -

See Libel, § 28, Limitations, § 100.

(iii) In covenant.

174. Evidence offered to prove that the

cancellation of a covenant operated as

satisfaction may be received under the

general issue. Moore v. Moore, Coxe 363,

376.

175. An unaccepted offer of compro-
mise cannot be given in evidence under

non est factum. Miller v. Halsey, 2 Gr. 48,

51.

See Bonds, g 119, Contracts, § 51, Insur-

ance, 'i
30.
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(iv) In debt.

17G. Xal tic! record is the t)nly plea by
which a recognizance, as an existing

fact, can be imt in issne. State v. Kruise,

3 Vr. olo. 317, Bmsley, C. J.

177. Fraud in obtaining a specialty,

may be given in evidence on the general

issue in an action of debt, and is a good
bar to the suit. Armstrong v. Hall, Coxe
178.

178. In an action qui tarn for cutting

timber, the defendant may, under the gen-

eral issue, give in evidence his posses-
sion as owner of the land. Hill v. Carter,

1 Harr. 87.

See Bonds, U US, 119.

(v) In trespass.

179. In an action of trespass for break-

ing and entering the house of the plain-

titi', the defendant cannot, under the plea
of not guilty, give in evidence matter of

justification or excuse, as that the break-
ing and entry complained of were by
virtue of an execution issued out of the
court for trial of small causes, against a
third person ; but such matter must be
pleaded si^ecially. Carson v. Wilson, 6

Hal. 43.

180. In an action of trespass, the de-

fendant may, under the general issue,

prove title in himself, or in a third per-

son, under whose command he entered on
the premises, but he cannot prove title in

a stranger under whom he does not justify.

Todd V. Jackson, 2 Dutch. 525.

181. In an action of trespass qua7'e claiis-

nm /regit, title to the land may be given in

evidence under the plea of not guilty
;

but matter admitting the trespass, and
seeking to justify it, as leave and license,
must be speciallv pleaded. Het field v. Cen-
tral R. E. Co., 5 butch 571.

182. If an action of trespass is brought
by a subsequent owner, there being no
trespass committed against him, a com-
pany may prove, under the general issue,

that they obtained the consent of the per-
son who owned the land when they took
possession of it. S. C, 5 Dutch. 20G.

183. In trespass for ren)oving a post,

evidence offered to show that defendant's
father put the post there, and that de-
fendant assisted him in doing it, without
showing that he acted in the matter com-
plaineci of under the direction or per-
mission of his fatlier, was not material
evidence under the general issue, and was
l^roperly rejected. Bruch v. Carter, 3 Vr.
554.

184. "'Not guilty' in trespass, puts in
issue the question of property as well as

the fact of taking." Wilson v. Clark, 1

South. 379, 380, Southard, J.

185. Facts in mitigation cannot be

specially pleaded, but must be given in

evidence under the general issue. Hopple
v. Highre, 3 Zab. 342.

180. In ticsjjas.s for assault and l)attery,

the provocation and consequent excite-

ment of defendant may be proved under
the general issue. Beach v. Waddell, Bald.
C. C. 57.

See AccoKD, ^ 7, Distress, I 2.

(4) Special pleas 'in bar.

187. A special plea to the whole declara-

tion, which includes a special count and
common counts, is bad. Brehen v. O'Don-
nell, 5 Vr. 40S.

188. It is not a conclusive objection to

a special plea, that the defence contained
in it may be given in evidence under the
general issue. Castner v. Styer, 3 Zab,
230. See Amendments, § 61, Assumpsit, §

68, Bonds, ^ 100.

189. A special plea to a new assignment
was overruled because amounting to the

general issue. Phillips v. Phillips, 1 Zab.
42.

190. A plea averring that a township
bond was made by three of the township
committee, ''without consultation with
the other two members, and without their

presence, knowledge or consent,'' is defec-

tive. Hudson v. Winsloxv, 6 Vr. 437, 444.

191. So, that such bond " was obtained
* * * by fraud, covin and misrepresen-
tation," is bad, as not specifying wherein
such fraud, &c., consists, whether in the

consideration, execution, etc. Ibid.

192. Every plea pleaded in bar of the

whole action, goes to the merits of the

case, and denies that the plaintilf has any
cause of action. It must contain a direct
and positive answ'er to the declaration,

so as to bar the action, if true in fact.

Lord V. Brookfield, 8 Vr. 552.

193. From a denial by way of negative
pregnant, that a prosecutor of a manda-
mus was the treasurer of a town at the teste

of the Avrit, it cannot be inferred that he
was treasurer at the time of its return.

Silvprthorne v. Warren R. R. Co., 4 Vr. .372,

375. See Equity, | 892.

194. The rule of pleading touching a

negative pregnant has, in modern times,

been applied witli much relaxation. Ibid.

370.

195. A general plea of performance to a

negative breach of covenant is insullicient

and frivolous ; it should set out the man-
ner of performance. Hogeneamp v. Acker-

man, 4 Zal). 133.

196. A plea to a breach assigned in cov-

enant that does not answer the whole
breach is frivolous, and will be stricken

out. Ibid.

197. In covenant, the plea of nil debet
upon a covenant not to do a certain sjicci-

tied thins, is bad and frivolous. Ihid.
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198. A parol agreement to dispense witli

the ])orI'()nniince of a covenant in a diu^l

niado befoi'O hreacli cannot he i)lca<k;d in

har ofsncli lircacli ; sni'li ])loa is IVivulons,

and will lie stricken out on motion. Ihid.

lUl). Non damnificatus is not n uood
plea to a hreach of covenant ; it is frivol-

ous. Ibid.

Sec AccoKi), Attokxkv, 'i lio, Bail, ? 8,

Bills and Notks, §§ 14-1 G, 132, Bonds,

U 110, 134, 137-150, Condition, U 58, 59,

Covenant, ?? 70-80, Easrmhnt, \ 101, Foii-

MKR JilCCOVERY, INSOLVENCY, § 72, JUDG-
MENTS, U 48, 49, Justices Court, | 322, Li-

bel, I 28, Officers, I 17, Trespass.

(c) Puis darrein continuance.

200. Matter of defence arising after the
commencement of a suit cannot he set up
under tlie general issue as a har to the
action. The nctio noii relates to the com-
mencement of the suit, and not the time
of filing the plea, and only such defence
as shows that the suit was not rightfully

hrought can har the action generally.
Hendrickson ads. Hutcliinson, 5 Dutch. 180,

see Morris ads. Geiger, 5 Hal. 331.

201. A plea, puis darrein continuance,

Avhether it be good or had, in substance or
form, is a waiver of all former pleas.

Den., Price v. Sandersun, 3 Harr. 420.

See Actions, II((/), Insolvency, | 81, In-

surance, § 92.

(d) Notice of special matter.

202. Our statute to focilitate pleadings
{Rev. Practice of Laws, ^ 117), was not in-

tended to authorize or permit the de-
fendant to give notice of special matter
when the general issue is the apt and
only plea ; but to enable him, instead of
using a special plea, to introduce, by
way of notice subjoined to the general
issue, matters proper for such plea, with
more simplicity and less regard to techni-
cality and form. Little v. Bolles, 7 Hal.
171.

203. Where a defendant, together with
the general issue, gives notice of special
matter under the statute, the notice should
contain only such matter, as if pleaded,
would be a bar to the action, Ackerman
v. Shelp, 3 Hal. 125. I

204. A notice which alleges a custom
in the inhabitants of a town, for all per-
sons to do certain acts on a prescription

[

in a que estate is had, for that part of the \

common law relating to rights accruing by
i

custom and prescription has not been
practiced or adopted in this state. Ibid.

20.0. A notice subjoined to the general
issue, stating '' that at the time the note
(in question) was discounted, the bank
paid the defendant the amount thereof in

its own bills, that afterwards, before the
note l)e('anie payalile. and while the bank
was still the holder thereof, the defendant
tendcH'ed the same identical bills to the
bank in |)ayment of the n(jte, but it would
not receive them ; of all which the jilaintilf

had notice before he took the endorse-
ment; and the defendant still holds the
same bank bills, unpaid and unsatished,"
is bad in substance, because it does not
contain sucli matter, as, if )>]eaded, would
be a bar to the action. Tillou v. Brilfou. 4
Hal. 120.

200. So also a notice stating, " that while
the bank was the holder of tlie note the
said bank became indebted to the defend-
ant in the sum of four hundred dollais;
whereupon the defendant offered to set off
so much of his demand as would satisfy
the said note; and that the baidv was in
failing circumstances; of all wdiich the
l)laintiir had notice before he took the said
endorsement; and that the transfer there-
of to him was fraudulent and void," is bad
in substance, as not containing such matter
as would be a bar to the action. Ibid.

207. So also a notice containing the fol-

lowing statement of facts is bad for tlie same
reason, viz :

" that the bank gave its own
bills for the note in question, when it was
in failing circumstances and destitute of
funds to redeem them ; and in fact refused
to take the same bills back again in pay-
ment of the note ; and that the plaintiff

knew these facts wdien he received the
note by endorsement." Ibid.

208. So also a notice stating, "that while
the bank was the holder of the defendant's
note, it became indebted to him in a larger
sum than the amount of the said note

;

and that the hank was in tailing circum-
stances ; of all which the plaintiff had
notice before he took an endorsement of
the note; and that the said transfer was
contrived of fraud, covin, collusion and
guile, with intent to defraud the defend-
ant of the amount of said note ; and that
the transfer of the same to the plaintiff

was fraudulent and void," is bad. Ibid.

209. So also a notice is bad which states
"that the bank, while the holder of this

note, was indebted to the defendant and
divers other persons, in large sums of
money, amounting to one hundred thou-
sand dollars, and being in failing circum-
stances, transferred the note to the plain-
tiff", with intent to delay, hinder and
defraud creditors." Ibid.

210. So also a notice stating, "• that the
bank being indebted to the plaintiff, trans-

ferred the note to him for the purpose of
giving him an advantage over the other
creditors of the bank, whereby he should
be first paid and receive a greater propor-
tion than others, contrary to the statute
in such case made and provided," is bad.
Ibid.

211. Nothing which would be matter of
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substance, in a plea, must be omitted in

a IK it ice. Ihul.

'1V2. A notice may present as many in-

dependent defences as could be set up
by way of special pleading. But each
defence must stand by itself as much as

in a plea, so that it may plainly appear
where one defence ends and another be-

gins. Ibid.

213. Fraud may be given in evidence by
a defendant under the general issue, with-

out giving previous notice ; or where facts

are intermixed witii matter of law, may
he pleaded specially, or notice be given
under the statute. If no notice be given,

the particulars must be opened to the

court at the time of the trial, that it may
see whether they amount to fraud. Ibid.

214. If previous written notice of par-

ticulars be given, it stands in the place of

an opening, and the court must adjudicate
on its sufficiency. Ibid.

215. The particulars must be shown in

a notice as fully as in an opening. Ibid.

216. Nothing can be good in a notice,

that would not form a good plea in bar.
Miller v. Halsey, 2 Gr. 48.

217. Notice of special matter with plea
of general issue, is no part of the record.

Stevenson v. Schenck, Pen. 434.

218. The relation of mutual dealers
does not exist between an indorsee after

maturity and the maker of a note, because
there were mutual dealings between the
latter and the indorser of such note; and

j

therefore he cannot plead payment with
;

notice of set-oft' in such an action. Oum-
\

berland Bank v. Hann, 3 Harr. 222.

219. In a suit on a foreign judgment it

is regular to plead nil debet, and to give
notice that no summons was served on
defendant in the suit in which such judg- '

ment was recovered. Beale v. Berryman,
\

1 Vr. 21G. i

See Abatement, ^ 44, Amendments, §§ \

51, 88, Assumpsit, f 67, Bills and Notes,
?^ 14-16, 133.

(f ) Several pleas.

220. A defendant cannot plead specially
and give notice of the same subject matter,
but the court will put him to his election
either to abide by his plea or notice. Bro-
caiv V. Mntiatt, 3 Hal. 89; State Bank v. Chet-

ivood, 3 Hal. 1 ; Camp v. A lien, 7 Hal . 1. See
Costs, § 60, Judgments, | 42.

221. The pleader ought to state that the
additional pleas are filed "by leave of
the court," although such leave is never,
in fact, asked. Copperthioait v. Bummer, 3
Harr. 258, 260. Infra, ^ 255.

222. It is not necessary to add, " accord-
ing to the form of the statute in such case
made and provided." Conover v. Tindall,

Spen. 513, case affirmed, 1 Zab. 651.

223. To an information in the nature of

a quo warranto, the defendant can plead
but one plea. State v. Roe, 2 Dutch. 215.

See Amendments, ? 64, Justices Court,
U 325-329, New Trial, g 150.

IV. Demurrers.

224. Where the defence is a good one,
though badly pleaded, the i^laintiff must
demur. This court has not gone so far as

to settle the legal accuracy of a special plea
in bar, upon a motion to strike out the plea.
Shotwell V. Dennis, 2 Gr. 501. See Bonds, ^

94.

225. A demurrer is well taken, if the
claim of the plaintifts, as exhibited in the
declaration, is more comprehensive than
their right. Where the demand exceeds
the right, but the fact of excess does not
appear by the declaration, there can be
no demurrer on this account. But where
it is apparent, that the plaintift' claims or
demands more than his right, there may
be a demurrer, although some portion of
the claim, as made, is rightful ; for in such
case, the rule of good sense as well as of
good pleading is brought into action, that
the defendant shall not be compelled to

answer or defend for that, to which the
plaintift' has no lawful right. Gondii v.

Neighbor, 1 Gr. 83.

226. The plea of in nuUo est erratum,
is in the nature of a demurrer; it refers

the matter at once to the judgment of the
court, and supersedes the necessity of a
certiorari. (Hlliland v. Rappleyea, 3 Gr. 138.

227. A notice of a motion to strike out
a notice of special matter subjoined to a
plea of the general issue, is in the nature
of a demurrer. Camp v. Allen, 7 Hal. 1.

228. An objection to the form of the
action is matter of substance, and may l)e

taken advantage ofupon general deniurrer.
Flanagan v. Camden Ins. Co., 1 Dutch. 506

;

Gregory v. Thomson, 2 Vr. 166.

229. Any defect of form may be taken
advantage of by general demurrer. Ferdi-

caris ads. Trenton City Bridge Co., 5 Dutch.
367 ; Central E. R. Co. ads. Van Horn, 9 Vr.

133, 140.

230. A demurrer admits all such facts as

are sufficiently pleaded, but is no ad-

mission of such as are not sufficiently

pleaded. Coxev. Gulick, 5 Hal. 328; Thomjy-

son v. Harvey, Pen. 894. See Bonds, ^ 98.

231. But not conclusions of law arising

from the facts stated. Tinsman v. B. D. R.
R. Co., 2 Dutch. 148.

232. On si^ecial demurrer no formal
defects other than those specified therein

can be taken advantage of. Aliter as to de-

fects of substance. State v. Covenhoven, 1

Hal. 396, 401.
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233. A defendant may ilcniur to a part
;

of a count, and plead to the residue. Har-
wood ads. Tompkins, 4 Zab. 42").

2'M. A demurrer attaelies oidy to sub-
stantial defects in the i)revious plead-

ings. Hill V. Snuillc!/, 1 Dutch. .S74.

235. A general denun-rer to a declaration

will be overruled if one count is good.

Perdicaris ads. Trenton City Jiridi/r Co., 5

Dutch. 3t)7; Belton v. Gibbon, 7 "llal. 76;
Beavers v. Trimmer, 1 Dutch. 97, 105; Weber
V. M. and E. R. R. Co., G Vr. 409. 414.

23G. Query. On single demurrer to three

distinct pleas, if either plea be good, but
the others defective, whether judgment
should be for or against the demurrant.
Howell V. Potts, Spen. 569.

237. Upon demurrer, judgment will be
given against the party whose pleading is

first defective in substance. Brehen v.

O'Donnell, 5 Vr. 408. Infra, I 264.
\

238. After a demurrer has been argued
and overruled, the court will not permit it

to be withdrawn in a case where they are

of opinion that the party demurring could
not plead successfully. Broadwell v. Den-
man, 2 Hal. 278.

239. Whether a mechanic's lien could be
enforced against a floating dock, [Rev.

p. 670, I 10), depends upon the purposes
for which the dock was used, and the

manner in which it was attached to the

realty ; and where these facts do not
clearly appear by the pleadings, the court
will not decide the question on demurrer,
but leave it to be shown by the evidence
on the trial. Coddinglon v. Beebe, 5 Dutch.
550, 2 Vr. 477.

240. Judgment for the plaintiff on de-

murrer is quod recuperet, for the defendant,
quod eat sine die. Hale v. Lawrence, 2 Zab.

72.

241. Respondeat ouster is not a judg-

ment of course, on demurrer overruled.

Johnson ads. Rowan, 1 Harr. 266.

See Abatement, | 49, Attachment, | 181,

Bonds, ^§ 94, 109, Error, U 34a, 35, 110,

Executors, §464, Law and Fact, § 7, Man-
damus, § 59, Mechanics Lien, § 97. Supra,

§57.

V. Replications.

242. Plaintiff cannot file two replications
to one plea. De Kay v. Darrah, 2 Gr. 288;
Van Voorst v. Morris Canal Co., Spen. 167,

169. See Insolvency, § 43. [Rev. Practice
of Law, § 120].

243. A replication which neither de-
nies the matter set up by the plea nor
confesses and avoids it by advancing
new matter, is vicious, and will be set

aside. Gibbons v. Ogden, 3 Hal. 288.

244. A replication which puts in issue

several distinct facts, not tending to

])r()ve th(' same point, is ba.d on demurrer.
Berry ads. Cahanan, 2 Hal. 77.

245. A rei)lication need not formally
coidess and avoid the plea; it is suflicient

if it do so constructively. Ballantine v.

Haight, 1 Harr. 196, 200.

246. In trespass, if to a plea of title or
liberuni tenet)i,entum, the plaintiff replies

facts which show that he was in possession
in fact at the time of the trespass, and that
the right of possession was out of the
defendant, or those under whom they en-
tered, though the title set up is not legally

vested in the plaintiff, the replication is

good. Phillips v. Kent, 3 Zab. 155.

247. Where, in an action of trespass,

quare clausum /regit, a replication sets up
the service of a supersedeas upon the con-
stable who, in his plea, justifies the expul-
sion of the pdaintift^ from the locus in quo,

hy virtue of a justice's warrant, it is neces-

sary for such replication to show, by direct
averment, that a certiorari was issued in

support of the supersedeas. McWilliams v.

King, 3 Vr. 21.

248. The replication de injuria, is only
allowed where the plea is in excuse, and
not in denial of the cause of action. Ruck-
man ads. The Ridgefield Park R. R. Co., 9
Vr. 98 ; Berry v. Cahanan, 2 Hal. 77 ;

Berry
ads. Vreeland, 1 Zab. 183, 188. See Con-
tracts, §§ 315, 316.

249. If the court consent to try a cause
upon a plea, without an issue, the plaintiff'

should be confined to the answers given to

this plea in his replication, without allow-
ing him to travel out of it and conti'overt

the plea on a third ground not disclosed
in his replication, and of which the de-
fendant had no previous notice or inform-
ation in the pleadings. Shuffv. Stillwell, 6
Hal. 282.

250. A replication setting up a special
traverse should conclude with a verifi-

cation. McWilliams v. King, 3 Vr. 21, 26.

251. The nature of a special traverse
explained. Ibid.

252. A replication denying argument-
I atively a former recovery, w^as lield good.

I
Weber v. M. and E. R. R. Co., 7 Vr. 213,

218.

See Accord, § 9, Amendments, § 60, Con-
dition, § 60, Contracts, § 315, Legacy^ §

285, Limitations, § 105. Supra, § 6.

VI. Rejoinders,

253. The act [Rev. Practice of Law, §

120), does not authorize a defendant to re-
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join several matters to the replication.

V((n Voorst V. Morris Canal Co., Spen. 167,

169, Hornbhwer, C. J.

Amendments, I 61, Limitations, I 103.

Supra, I 38.

VIT. Judgment non obstante veredicto.

•251. If the defendant plead in bar a

matter which is no defence at all, and it

be found for him, still he cannot have
judgment, but the court will give judg-

ment for the \:i\iimt\& non obstante veredicto,

provided the defect in the plea is not in

the form, but in the matter of it. If it be

ill the form or can be made better by other

pleadings, a repleader will be awarded.
Postmaster General v. Reeder, 4 Wash. C. C.

678. See Caldwell v. Estell, Spen. 326.

See Xew Trial, |§ 144, 145.

VIII. Adding, Striking Out, etc.

(aj Adding counts.

255. An agreement between attorneys,

that after judgment on demurrer the de-

fendant "should have leave to amend his

plea, such leave not to embrace the right

to put in a new plea," does not preclude
the defendant from applying to the court
for leave to put in a new plea ; its fair

construction is only a limitation on the
leave granted by the agreement. But
leave of the court must be obtained to put
in a new plea. Hale v. Lawrence, 2 Zab.
72. Supra, I 221.

256. The court in a proper case will

grant leave to plead the general issue,

after overruling a special plea on demur-
rer, where the general issue had been
pleaded and withdrawn by consent. Ibid.

See Amendments, U 27, 30, 36, 40-43, 53,

55.

(b) Withdrawing pleas, &c.

257. Although the court may refuse to
allow a defendant to withdraw his plea
for the purpose of moving to quash a bill

of privilege, he may be allowed to do so
in order to plead anew. State Bank v. Bar-
ber, 3 Hal. 309, 310.

See Amendments, § 58, Insolvency, 1 82,
Libel, | 29.

(c) Striking out pleas, &c.

258. As demurrers are taken away, un-
der the Practice Act, the proper mode of
proceeding in case of a bad plea is by
motion to set it aside. Baracliff w Griscom,
Coxe 165; Dunlap v. Kinney, Ibid. note.

259. Query. Wiiether, when by diflei-ent

counts in a declaration nKjiiey is alleged

to be due to the plaintifi' in diflferent ca-
pacities, one niay be stricken out. Dick-
inson V. Brick, Pen. 694, 696. Pmnington, J.

260. Plea and notice of payment of a
note payable without defalcation, etc., after

it was due, were stricken out. Coryell v.

Croxall, 2 South. 764.

261. In case a frivolous plea or demur-
rer is filed, the proper jiractice is to move
to strike it out, and for the judgment to

Avhich the party would be entitled for

want of it; and not, it seems, without such
motion, to move for judgment for want of
it. Allen v. Wheeler. 1 Zab. 93.

262. But they must appear clearly to be
frivolous. Hogencamp v. Ackerman, 4 Zab.
133.

263. The motion to strike out a plea
may be made after a demurrer to it, pro-

vided the motion be made at the first op-
portunity. Ibid.

264. A frivolous plea will be stricken

out although the declaration be insuffi-

cient. The rule upon demurrer, that judg-
ment shall be rendered against the party
whose pleadings are first defective in sub-
stance, does not prevail on motion to

strike out pleas. Ibid.

265. This court will order superfluous
counts in a declaration to be stricken

out. Hill v. Craig, 2 Gr. 577.

266. A demurrer plainly frivolous will

be struck out on motion, and the plaintiff

allowed to enter judgment for want of a
plea. Allen v. Wheeler, 1 Zab. 93.

267. This motion may be made to strike

out a frivolous demurrer after joinder in

demurrer, semble. even after it is set down
for argument. Ibid.

268. Courts of justice have always exer-

cised the power of preventing pleadings
from being perverted for the evident pur-
pose of chicanery and delay. Ibid.

269. It has been the immemorial prac-

tice of courts, to order frivolous counts
and false pleas to be struck from the re-

cord. JVorth Brunswick v. Booraem, 2 Hal.
160.

270. It is a general principle, that if mat-
ter set up in bar is obviously ami grossly
insufficient, idle and frivolous, the court
in its discretion may strike it out, without
putting the adverse party to the inconve-
nience of a demurrer. Co.xe v. Higbee, 6

Hal. 395.

271. A motion to strike out notices sub-

joined to the general issue, is not too late,

though the cause has been carried to trial

at the circuit and not tried. Little v. Bolles,
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7 Hal. 171. See State Bank v. Chetwood, 3

Hal. 1; Tillou v. Brltton, 4 Hal. 120.

272. If the plaintiff declares upon a
bond, and allop;es it to have been " ns-

signeti to him," by the obligee, without
saying how assigned, a ploM that the as-

siginnent is not the deetl ot tlie assignor,

will be stricken out, on motion, as being
no answer to any part of the declaration.

Richards v. Morris Canal Co., 3 Harr. 250.

273. A plea which ought to conclude to

the countr}', but which concludes with a
verification, will be stricken out on mo-
tion. Copperthwait v. Dumrner, 3 Harr. 258.

274 A plea alleging that a party insured
" caused the said insurance to be effected

at a lower premium than ought to have
been," was struck out, because it did not
aver that the plaintiff obtained the insur-

ance at such lower premium by his false

or fraudulent representations. Dewees v.

Manhattan Ins. Co., 5 Vr. 244, 251.

275. A plea, if argumentative, is bad
only in form, and caiuiot be taken advan-
tage of bj' demurrer. If it may Ije replied

to under the statute, it should not be
stricken out. Hawk v. Segraves, 5 Vr. 355;
but see State v. Covenhoven, 1 Hal. 396. 403.

276. After a case had been tried on
grounds not raised in the replication, and
the verdict set aside, the plea being good,
the replication was ordered stricken out.

Shiifv. Stillwell, 6 Hal. 282, .284.

277. An argumentative plea will be
stricken out on motion. See Riggs\. Quick,
1 Harr. 160.

278. A justice of the supreme court has
power to strike out the general issue ac-
companied by the statutory affidavit, on
the ground that it is a sham plea. Coyken-
dall V. Robinson, 10 Vr. 98.

See Amendments, | 28, Cri.mes, § 225, Jus-
tices Court, | 320. Supra, U 167, 227.

PLEDGE.

1. Negotiable securities usually sold
in the stock market, and understood by
the parties to be designed for that use, are
the subject of pledge. Morris Canal Co. v.

Fisher, 1 Stock. 667.

2. It is doubted whether a debtor's own
obligation has ever been held to be a
pledge, or whether a third party's bond or
mortgage, deposited by way of collateral

or as a pledge, can be sold by the pledgeor,
unless a known usage, or express agree-
ment to do so is shown. Ibid.

3. A transfer of its own shares made to a
building association is in the nature of a
pledge rather than of a chattel mortgage.
The shares remain the property of the
shareholder for every purpose except that
of defeating the lien of the association.

The principle is applied wherever a stock-

57

holder jiledges his stock to the corpora-
ti(<n of which he is a member. He retains
his rights of membership. Mechanics Build-
ing Ass'n V. Conover, 1 McCart. 219, case
modified, 2 C. E. Gr. 497.

4. I), placed in the hands of C. a bond
and mortgage, for which C. gave a receipt
that he liad received the same to raise
money on them ; or if he should give the
money to D., or pay it for D., at his re-

quest, he was to hold the same as security
until repaid. C. procured the money from
W., and assigned him the bond and mort-
gage. W. was not bound to see what dis-
position C. made of the money. Wester-
velt V. Scott, 3 Stock. 80.

5. When negotiable bonds, having sev-

eral years to run before they become due,
are deposited as collateral security for the
payment of promissory notes soon to ma-
ture, the fair presumption is that they
were designed to be held as a pledge, and
were expected to be sold, after demand-
and due notice, like goods, cliattels, stocks,

and public securities, in case the debt for

which they were pledged should not be
punctually paid. Such a deposit differ-

entirely from a deposit of ordinary bonds,
mortgages, promissory notes, and similar
choses in action, which, in the absence of

an agreement to that effect, the creditor

cannot expose to sale, because they have
no market value, and it cannot be pre-

sumed that it was the intention of the
parties thus to deal with them. Morris
Caned Co. v. Lewis, 1 Beas. 323.

6. Where a mortgage was also given to

a pledgee together with certain stock as

collateral. Held, that while the pledgee
owned the stock, there was an equity, as

between him and the complainant, that in

enforcing the mortgage securities, the
stock should be applied to the payment
of the mortgage to which the debtor had
pledged it, in such a manner as to relieve

the complainant's security, but that such
latent equity did not follow it into the
hands of a bona fide purchaser without
notice. Reilly v. Mayer, 1 Beas. 55.

7. Held, in this suit for the recovery of

five hundred and fifty-eight shares of

stock, pledged as collateral security for

credit, that the holders were bona fide pur-
chasers of the stock, without notice, for

valuable consideration, to the extent of

the indebtedness to them. The stock to

be re-assigned only upon payment of their

debt and interest, with costs of this suit.

Prall V. Tilt, 12 C. E. Gr. 393.

8. The stock was the property of a de-

ceased testator, and under the will, the

executrix had power to make advances
to two of the testator's sons, by whom the

pledge was made, on the representation

that the stock had been assigned to them
under that provision, for advances, and
they accordingly presented to the pledgees
the certificates of the stock and a letter of
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attorney to assign the stock in blank, ex-

ecuted by the executrix and delivered to

them by"her to be delivered to the pledgees

in pursuance of the agreement for credit.

HpI(1, that the possf:-sion of the certifi-

cates and the letter of attorney were,

under the circumstances, corrol)orations

of the representations, the inciuiry as to

the truth of which, the pledgees had no
means of pursuing. Ihid.

9. Where an executrix, who was life-

tenant of certain stock of the estate, as-

signed it as collateral security for the debt

of some of the remaindermen, Held, an

abuse of the trust. Frail v. Hamil, 1 Stew.

66.

10. The transfer and receipt of the stock,

as stock of the estate then standing in the

testator's name, is conclusive proof that the

pledgees knew that such stock belonged to

the estate, and it was their duty, under

the circumstances, to ascertain whether

the executrix had the right to transfer the

stock as proposed ; and, if such duty was
disregarded, they cannot claim protection

on the ground oi bona fides and ignorance.

Ibid.

11. Prall V. Tilt, 12 C. E. Gr. 393, distin-

guished. Ibid.

12. The rights of the parties are not

affected l)y the fact that the collaterals

have depreciated between the time of

the maturity of the debt for payment of

which they* were pledged, and the com-
mencement of suit against the surety.

Brick ads. Freehold Bank, 8 Vr. 307.

See Bills .\nd Notes, |? 98, 99, Corpo-
rations. >d 54, 55, Equity, §? 278-280, Ex-
ecution, ?? 43. 103-108, Fraud, § 39, Mort-
gage, !(/), I(i), §§ 142, 143, 493, X, Part-
nership, \ 89a.

POOR.

I. Settlement.

(a) Original.

(1) By birth.

(2) By ownership of property.

(3) By notice to overseer.

(4) By service under indenture.

(5) By emigration.

(6) Derivative.

II. Removal.

(a) Persons removable.

(6) Form and effect of order.

III. Relief.

IV. Overseers.

(a) Powers.

(6) Liabilities.

I. Settlement.

(a) Original.

(1) By birth.

1. The place of birth is the place of set-

tlement, until another settlement is ob-

tained. Paterson v. Byram, 3 Zab. 394.

2. It also remains the place of settle-

ment of a married woman, when the
place of her husband's settlement does
not appear. Ibid. Infra, §| 22, 22rt.

3. The birth place of a legitimate child
is prima facie his place of settlement, and
so remains until another is found. Read-
inr/ton v. Tewksbury, Pen. 289. Infra, § 40.

4. Such settlement is not lost by the
father acquiring a subsequent settlement
out of the state, for a settlement out of
the state is deemed in law no settlement.
Alexandria v. Kinrjii-ood, 3 Hal. 370.

See Apprentice, | 17, Bastardy, 11(6).

(2) By ownership of property.

5. The settlement of a pauper is in its

nature local; and where the land from
the ownership of which a pauper derived
his settlement was transferred to another
township by an act of the legislature. Held,

that his settlement was transferred there-

with to the latter township, although
such act was passed after he had become
chargeable. Bethlehem, v. Alexandria, 3 Vr.
66. "^See Stillwater v. Green, 4 Hal. 59.

6. Although a person purchases and
pays for a piece of land and dwells thereon
for more than one year, and afterwards
receives a deed for the same, yet unless

he resides thereon for the term of one full

year after the delivery of such deed, he
Hoes not acquire a legal settlement in the
township where such land lies. Tewksbury
V. Readington, 3 Hal. 319.

7. A title to land which amotuits only to

a trust by mere implication, not arising by
deed, nor established by any previous de-

cree, is not such seizin of a freehold estate

as the act requires. Ibid.

8. A farm was conveyed to A. S. in
trust for C. (the pauper) and his wife

during their joint lives; and after the

death of the survivor of them, to their

children in fee. C. the pauper paid the

considei-ation money, took possession of

the farm, and resided upon it about five

years, receiving the rents and profits, and
paying the taxes. Held, that C. the pauper
was so seized of a freehold estate, as to

give him a settlement. Bernards v. War-
ren, 3 Gr. 447.

9. Where K. the husband and father of

the paupers, purchased a house and lot

al)ove the value of £50, and paid nothing
for it, but had, at the same time, mortgaged
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it to the grantor for the whole of the pur-

chase money. Held, that K. must be con-

sitlered as seized of a freehold estate of the

value of £50, [$l;]0. Rev. Poor, 'i IJ. New-
ark V. Foinpton. Pen. 1039.

10. But if fraud be alleged in the

transaction, it would be proper to examine
it. Ibid.

11. The purchaser of mortgaged prop-

erty of the value required by the act, by a

year's residence thereon, acquires a settle-

ment. Nottingham, v. Ainwell, 1 Zal». 27.

(3) By notice to overseer.

12. Notice to overseers of the poor is

necessary, in order for a pauper to acquire
a settlement in a township. Hopewell v.

Kingwood, Fen. 130; Readingtonw. Tewks-
bury, Pen. 289.

13. So, also, when the pauper comes from
another state. Northampton v. Sta.ff'ord,

Pen. 126.

(4) By service under indenture.

14. A child three years old bound by in-

denture, gains a settlement under the poor
laws. Franklin v. South Brunswick, Pen.
442, 445.

15. A service under an indenture that

is merely voidable is sufficient to support
a settlement. Hence, consent of two jus-

tices endorsed on only one of the inden-
tures was sustained. Ibid.

16. A person who had lived a year in

one house and family, previous to the
passing of the act of 1740, [repealed], ac-

quired under that act, a legal settlement
in the township where such residence was.
Woodbridge v. Amboy, Coxe 213. See East
Windsor v. Montgomery, 4 Hal. 39, reversed,

Jan. 1830.

See Apprentice, II, 111(6).

(5) By emigration.

17. A healthy person coming from Eu-
rope to a sister state, and thence into this

state, does not gain a residence in the
township in which he first settles and
resides for one year. Stillwater v. Green, 4
Hal. 59.

18. For such person to gain a settlement
under the act of 1774, [Rev. Poor, § 1), he
must come directly from Europe into this

state. Ibid.

19. But if, intending to come into this

state, he merely lands in New York, and
without remaining there, takes a convey-
ance to his place of destination, which is

in this state, it is coming directly from
Europe into this state, within the meaning
of the statute. New Barbadoes v. Paterson,

3 Dutch. 544.

(b) Derivative.

20. So long as a child continues single,
enters into no contract inconsistent with
membership in his fatlier's family, actjuires

no settlement for himself, and makes his

father's house his home, whatever be
his age, he will follow any newly ac(iuired
settlement of his father. Alexandria v.

Bethlehem, 1 Harr. 119, 122. See Brown v.

Ramsay, 5 Dutch. 117, 120; Alexandria v.

Kingwood, 3 Hal. 371; South Brunswick v.

East Windsor, 3 Ha.1. 64, 67.

21. An idiot is within the rule. Ibid.

22. The maiden settlement which a
woman has, is merged, by marriage, in

the settlement of her husband. Alexandria
V. Kingwood, o Hal. 370. Supra, § 3.

22a. Query. Whether an emigrant could
by marriage derive a settlement from the
maiden settlement of his wife. See Still-

water V. Green, 4 Hal. 59, 63.

23. If the owner of a slave, who is of
suflB.cient ability to maintain such slave,

removes into another state, the slave does
not acquire a legal settlement in the town-
ship where the master had his last legal

settlement. South Brunswick v. East Wind-
sor, 3 Hal. 64.

24. A slave acquired no settlement, un-
less he was legally manumitted or his

master became insolvent. Ibid.; Morris
V. Warren, 2 Dutch. 312.

II. Removal.

(a) Persons removable.

25. A slave, who has not been manu-
mitted according to law, cannot be con-
sidered a pauper subject to be removed by
an order, so long as his master is able to

provide for him. Perth Amboy v. Piscata-

way, 4 Harr. 173.

26. Children under six years of age,

living with their mother, are not to be
separated from her, but may be removed
with her to her settlement, without inquiry
into or adjudication upon their settlement.
Paterson v. Byram, 3 Zab. 394. Infra, § 40.

27. Though a township for a number of
years may have maintained a person as a
pauper, it will not thereby be estopped
from denying his legal settlement to be in

said township. Stillwater v. Green, 4 Hal.
59.

(b) Form and effect of order.

28. A warrant for removal should not
issue until after an adjudication of the
settlement, and some order or request has
been made upon the pauper to remove in
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compliance therewith. Paterson v. Byram,
3 Zab. 394.

29. An order of removal to the last place

of residence for six continuous months,
under the 18th section of the act, must
adjudge that such person has no legal

settlement within the state. Ibid.

30. In making an order of removal the

proceedings of justices must be strictly

according to the statute ;
and every thing

necessary to give jurisdiction must not

only be done, but must appear on the face

of the order; and the defect cannot be

supplied by proof on the appeal or on the

certiorari. Princeton v. South Brunsivick, 3

Zab. 169.

31. An order of removal can be made
by two justices only upon application of

the proper overseer of the poor; and sucli

fact must appear upon the face of the

order. Ibid.

32. In an order for the removal of a

pauper under the thirty-first section of the

act, it is necessary that it should appear
on the face of the order that application

for relief had been made to the overseers,

by or on behalf of such pauper. Ibid.

33. Since the act of 1846, there can be
no removal of a pauper only likely to
become chargeable to his place of legal

settlement, but only to such place where
he has resided for six months previous to

such order. Query, whether this authority,

given in the 17th section, is not confined
to cases where the pauper has no legal

settlement within the state. Ibid. (See

Rev. Poor, § 17).

34. It must also clearly appear that the
officers making such order acted within
their authority. Neiv Barbadoes v. Pater-

son, 3 Dutch. 544.

35. It must further show that the facts

necessary to authorize such order were
duly proved before the officers making it.

Ibid.

36. An order stating that " whereas the
overseer of the poor having reason to be-
lieve that C. * * * was chargeable," is

insufficient; it nnist state the fact that the
person was chargeable, or likely to be-
come so. Ibid., 547. See Elizabethtown v.

Springfield, Pen. 475, 478.

37. The order of the justices or sessions
for the removal of an apprentice, or
chargeable pauper, should be to the last
place of legal settlement; the}' cannot
make an order upon the master to sup-
port such a])prentice. Upper Alloways v.

Elsingboroiuih, Coxe 389.

38. "Legal settlement" in an order of
removal, is equivalent to last legal settle-

ment, and is sufficient. Franklin v. Bridge-
water, Spen. 567.

39. In the case of a colored woman be-
come chargeable, it is not necessary to
set out the age of such pauper. Ibid.

40. Where children are removed with
their father or mother in consequence of

such father or mother's settlement, the
order must set forth the age of such chil-

dren, in order to show that they could not
have gained a settlement of their own ; or
it must contain an express adjudication to

that effect, to wit, that they have gained
no settlement themselves. Elizabethtown
v. Springfield, Pen. 475. Supra, U 3, 26.

41. The order need not contain the
pauper's refusal to give security against
becoming chargeable. Verjion v. Wantage,
Pen. 311.

42. An order directed to an overseer
instead of to a constable, is amendable.
Ibid. ; Hopeivell v. Kingwood, Pen. 130.

[See Rev. Poor, gg 25,43].
43. The overseers of the poor of a town-

ship, in whose fiivor an order is made, are
bound to maintain it, and if it be once
voluntarily and expressly abandoned, it

cannot be afterwards enforced. Perth Am-
boy V. Piscataway, 4 Harr. 174.

44. When an order is made for the re-

moval of a pauper from one township to

another in the same county, where no
poor-house is erected, it is not necessary
to transmit and deliver with the order a
copy of the evidence on which the ad-

judication was made. Knoivlton v. Inde-
pendence, 4 Hal. 276.

See Amendments, § 18, Certiorari, §?

81, 309, 313, 323, 324, 327, Evidence, § 290,

313.

III. Relief.

45. No person is to be considered a
pauper to receive support except such as

a justice of the peace has by his order
previously declared. Sayres v. Springfield,

3 Hal. 106, 193.

46. Justices cannot order an overseer

of the poor to maintain a pauper, without
an application made by the overseers for

that purpose. Van Nuis v. M'Collister,

Pen. 805.

47. If pursuant to section thirty-six, an
overseer takes a bond from the master of

a ship, and permits the landing of sick

or infirm passengers, he is bound to pro-

vide for them in their emergency, and
may bind the township by his reasonable

contracts for their support and for neces-

sary medical aid, without a special order

of a justice of the peace, for specific relief

for each individual. Perth A^nboy ads.

Smith, 4 Harr. 52.

48. If an overseer of the poor grant re-

lief without an order from a justice of

the peace, he cannot recover from the

township the amount expended. Princeton

V. Mount, 5 Dutch. 299.
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49. The sessions cannot order one to I

maintain a grandchild, without notice '

and a licaring. Kiser v. Frankford, I'en.

411o.

50. If a pauper has obtained no legal

settlement by residence or otlierwise,

he must he maintained by tlie towntiliij)

where he becomes chargeable. Stillwater

V. Green, 4 Hal. 5U.

51. So, in the case of a lunatic whose
settlement cannot be discovered on ac-

count of his disability. South Brunswick v.

FAist Windsor, 3 PIal."G4, 66. Siipra, I 21.

52. A justice's order for relief is abso-

lutely necessary to make the township
liable on the contracts of an overseer for

the support of a pauper, or to make the

board of freeholders or trustees of the
poor-house liable, where there is a county
poor-house. Bay v. Cook, 2 Zab. 343 ;

Perth

Ambon ads. Smith, 4 Harr. 52, 58.

53. Although there has been a prior or-

der of removal. Ibid. 354.

54. The township to which a pauper is

improperly removed, must be allowed
the expense of maintaining such pauper,
pending the action by which the liability

is determined. Evesham v. Neiuton, Coxe
76.

See Apprentice, Bastardy, County, |§

1, 2, Exceptions, | 5, Judgments, I 7a.

lY. Overseers.

(a) Powers.

55. A person duly elected an overseer

of the poor, and acting as such, colore

officii, although he has neglected to take
the oath of otRce and to subscribe and file

the same in the manner and within the

time prescribed by the statute, if he has
not been superseded by the appointment
of another ; and especially, if he has been
recognized by the township committees,
as an overseer of the poor, may bind the

township by any acts, bv which the town-
ship would have been bound if he had
been duly sworn into office, so far at least,

as respects the rights of third persons.

Perth Amboy ads. Smith, 4 Harr. 52.

56. The reason why the doctrine of offi-

cers de facto, is applicable to them, but not
to surveyors of the highways. Ibid.

57. An action for township moneys can-
not be maintained in the name of over-

seers of the poor, Init must be in that of the
corporate name of the townshi}). Taylor \.

Green, 7 Hal. 124 ; Shotiuell v. Thornall, Pen.
136 ; Gould v. Bailley, Pen. 6 ; Elkinton v.

Bennet, Pen. 638. But see Smith v. Voor-

heese, Pen. 272.

See Assumpsit, § 1, Costs, § 101.

(b) Liabilities.

58. The proceeding under the 9th sec-

tion of the act, cannot be sustained upon
l)r(K)f merely, that notice has been given

to the overseer of the poor that a pauper
belonging to his township is sick in an-

other township, and requiring the said

overseer to relieve and maintain said pau-

per. It must be proved that the pauper

Avas legally settled in, and chargeable to

the township of the overseer receiving

such notice, and the services rendered, or

the money expended in relieving and
maintaining the pauper, must be proved.

Youngs v. Hardiston, 2 Gr. 517 ; Day v.

Pompton, Feb. 1814, cited by Hornbloiver, C.

J., Ibid.

59. As the justices act judicially, they

ought to be summoned, or have reason-

able notice of the time and place of hear-

ing, before they proceed. Ibid.

60. The legal residence of the pauper
must first be judicially determined, as in

other cases, and an order of removal, reg-

ularly made out; such order, or a copy of

it, together with the notice required by the

act, should be served by the overseer

Avhere the pauper is, upon the overseer of

the place where his settlement has been

adjudged to be. Ibid. ; Alexandria v. Beth-

lehem, 5 Dutch. 375.

61. It is erroneous for the justices to

render judgment and issue execution
against the overseer. The process directed

by the statute is a warrant, and that war-

rant ought to set forth the whole proceed-

ing, and show at how much they adjudged

or assessed the sum necessarily expended.

Ibid. .

62. A warrant of distress cannot be

issued against an overseer of the poor, un-

less such overseer has notice of the ap-

plication for such warrant and an oppor-

tunity to be heard. Ibid. ; Teivksbury v.

Washington, 1 Hal. 177.

63. If such warrant be issued against

two overseers, and only one of them has

been served with notice, the warrant will

be set aside. Ibid.

64. A pauper cannot sue an overseer

for his support. Van Nuis v. M'Collister,

Pen. 805, Pennington, J.

65. An action may be maintained against

an overseer of the poor to recover from him

the expenses of supporting a pauper,

who was legally entitled to rebel, when

the overseer, after notice, neglected to re-

lieve him. Under what circumstances such

action is maintainable. Shreve v. Budd,

2 Hal. 435.

66. For a contract made for the main-

tenance of the poor, the inhabitants of the

township are liable in their corporate ca-

pacity, and not the overseers. Saddle River

V. Colfax, 1 Hal. 115.

See Agency, | 84, Judges, ? 7a.
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POSSESSION.

1. Notice. As t(j i)urcliascrs, tbe gen-

eral rule is, that possession of laud is

notice of the possessor's title. V((n Ki-irfn

V. C. li. R. Co., 9 Vr. 1()5 ; Havens v. Bim.
11 C. E. Gr. 3G8. See Conveyance, ^. 124-

13G.

2. But tliis rule docs not apply to a

vendor remaining in possession, so as to

require a purchaser from liis grantee to

inquire whether lie has reserved any in-

terest in the land conveyed. So far as the

purchaser is concerned, the vendor's deed
is conclusive on that subject. Ibid.

3. Actual possession by the cestui que
tntst is constructive notice to a purcliaser

that there is some claim, title, or posses-

sion of the property adverse to liis vendor,
and this is suflficient to put him upon in-

quiry. Johns V. Norn's, 12 C. E. Gr. 485.

4. If a tenant changes his character
by agreeing to purchase the estate, his

possession amounts to notice of liis equit-

able title as purcliaser. Havens v. Bliss, 11

C. E. Gr. 363. See Fraudulent Convey-
ances, § 110.

5. It must be an actual possession, mani-
fested by notorious acts of ownership, such
as would naturally be observed by and
known to the public. Holmes v. Stout, 3

Gr. Ch. 492; S. C, 2 Stock. 419.

5a. Cutting wood occasionally, under
circumstances which might be regarded as

so many tresjjasses quite as probably as

acts of ownership, is not evidence of such
possession. Lewis v. Hall, 3 Hal. Ch. 107

;

S. a, 2 Stock. 419.

6. Where the complainant knew that a
tenant at the date of the agreement, had
for many years occupied a part of the
premises agreed to be conveyed, it was
sufficient to put him upon inquiry, and
he must be charged witli the notice which
he would have had, if he had inade such
inquiry. McDavit v. Pierrrpoint, 8 C. E.
Gr. 42.'

7. A purchaser from one not in posses-
sion of the ))remises, cannot claim to be a
bona fl.de purchaser without notice

;

for possession in another is sufticient to

put the party on inquirv. Diehl v. Page, 2
Gr. Ch. 143.

'

8. Use, possession, and the exercise of
acts of ownership over personal proper-
ty, are prima facie, sufficient evidence of
ownership. Bordine v. Combs, 3 Gr. 412.

9. Constructive. Where a person ac-

quires a good and valid jiaper title to a
tract of wild, uncultivated, and unoccu-
pied land, he is, by construction of law,
in i^ossession of the whole tract. Den.
Saxton V. Hunt, Spen. 487.

10. Protection to. If to protect his

possession, the tenant is compelled to
purchase an outstanding mortgage upon
tlie property, a court of equity will protect
his equitable title, and his possession under

it, until the mortgage money is repaid.
Bates V. Conrow, 3 Stock. 137.

11. Query. Whether a person purchas-
ing rights is entitled to locate them uiion
property legally vacant, although tortiously
occupied by another. Den. Bickham v.

Pissant, Coxe 220.

See Adverse Possession, Ejectment,
11(a)(8), Evidence, V(c), Execution, ^ 88,

Limitations, Mortgage, U 24-26, IV(c),
Notice.

POWERS.

I. Creation.

(a) The instrument.

(1) Form and execution.

(2) Construction.

(6) The estate or interest.

(1) Naked power.
(2) Power coupled with an in-

terest.

II. Execution.

[a) By whom.
[b) Mode.

(1) In general.

(2) Time.
(3) Application of purchase

money.
(4) Aiding defective, &c.

[c) Trustee Ac. baying at his own sale.

III. Extinguishment.

I. Creation.

(a) The instrument.

(1) Form and execxdion.

1. Generally a power to execute an in-

strument under seal must be conferred by
an instrument of equal solemnity. Smith
ads. Perry, 5 Dutch. 74.

2. A letter of attorney for the sale and
conveyance of lands, executed by a man
and his wife, is a nullity so fi\r as respects
the wife; she cannot sell and convey her
own lands, or bar her dower in her hus-

band's land, by a letter of attorney. In
legal eftect it is the letter of attorney of the

husband only; and in form, whether joint,

or joint and several, the death of the wife

is no revocation. Earle v. Earle, Spen. 347.

3. Such power can only serve as evi-

dence of an intention on the part of the
grantors, to confer upon the trustee a
power of sale. Kearney v. Macomb, 1 C.

E. Gr. 189.
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4. Held, also that the tru.stce has no
power of sale under the deed. Ibid.

See Agency, ?? 2, 3, Dowrr. I 39, Judg-
ments, I 77, MOHTGAGK, ? 200.

(2) Construction.

5. Where the will contains no power or

direction to soil, such power is not created
by implication, because necessary or con-
venient as enabling the executors to exe-
cute the directions of the will. Secqerv.

Sfcgn-.Q C. E. Gr. 90.

G. The appointment of one as executor
of a,w:ll which (Urects lands to be sold, does
not, of itscilf, confer on him the power to

sell. But if the executor is directed by
the will, or bound by law, to see to the
application of the proceeds of the sale,

or if the proceeds, in the disposition of

them, are mixed up and blended with the
personalty—which it is the duty of the
executor to dispose of and pay over— then
a power of sale is conferred on the execu-
tor by implication. Lippincott v. Lippin-
co«, 4C. E. Gr. 121.

7. That an executor is by law charged
with the duty of paying the testator's

debts, confers on him no power to sell

lands for that puroose. Den. Snedeker v.

Allen, Pen. 35, 46, Pennington, J.

8. A charge of all testator's debts and
funeral and testamentary expenses upon
nil his estate, real and personal, not other-

wise specihcally bequeathed, is equivalent
to a trust for sale of all the real and per-

sonal estate not otherwise specifically be-

queathed, for the purpose of paying those
debts and expenses ; and the executor's
deed therefor will pass to the purchaser
both the legal and the equitable estate.

Dewey v. Ruggles, 10 C. E. Gr. 35.

9. A direction to rent out the house
and lands devised for the use of a legatee
during his life, and to make such other
arrangement as the executors might deem
expedient for his support on the same,
does not, by implication, give the execu-
tors power to sell. Booraem v. Wells, 4 C.

E. Gr. 87.

10. The testator devised his real estate

subject to the payment of his debts, and
authorized his executor to sell the same
for that purpose ; he afterwards purchased
other lands and died without republishing
his will. Query. Whether the executor
had authority to sell the subsequently
purchased lands. [P. L. 1851, p. 218, ? 3].

Stiers v. Stiers. Spen. 52; S. C, 1 Hal. Ch.
224. See Devise, § 131.

11. A direction by a testator "that all

the rest and residue of his estate of what
kind soever there might be at the time of
his death," should be converted into money
by his executors, &c., extends to and in-

cludes such real estate as he may have
acquired after the making of the will,

and such land is suljject to the power of
sale conferred upon the executors. Fluke
V. Fluke, 1 C. E. Gr. 478.

12. Testator authorized his executors, in

their discretion, to sell all or any part of
his real estate not devised by his will. He
devised, and unmistakably intended to

devise, all of his real estate, but he spe-
cifically devised his homestead, using the
term devise in that connection alone, and
devised all the rest of his real estate by
the residuary clause, using, for the pur-
pose, the word "give." It was necessary to

sell the real estate devised by the residu-

ary clause, in order to execute the will and
discharge the trusts therel)y created. Held,

that the power of sale was intended to ap-
ply to the real estate devised by the resid-

uary clause. Provost v. Provost, 12 C. E.
Gr. 296.

13. Testatrix devised her residence to

her daughter, for her sole use and benefit,

for so long a time as she might remain
single and unmarried, or until such time
as, in her judgment, she might deem it

advantageous to sell and dispose of the
same. The daughter is married. Held,

that the intention was that the daughter
should have the residence until she either

married or deemed it advantageous to sell,

whichever should first happen ;
and the

daughter having married, the executors
have power to sell, and it is their duty to

exercise it. Courier v. Stagg, 12 C. E. Gr.

305.

14. Where a will first expressly author-
izes executors to sell testator's real estate

at their discretion, and then directs them
to convert into money and invest all the

rest of testator's estate not already in

money, the words " all the rest," ex vi ter-

mini, excludes the real estate. Graydon v.

Graydon, 8 C. E. Gr. 229.

15. A power, given to executors to

change investments of personal estate, as

may be thought most advantageous for

the estate, will authorize the executors to

dispose of an unproductive and constantly

depreciating stock at less than par, though
the testator expressed a wish that that

stock should not be sold for less than par,

unless thought necessarv. Stephens v. Mil-

nor, 9 C. E. Gr. 358.

16. An income directed to be paid half

vearly, authorized to be paid quarterlv.

'Ibid.

17. "I, D. J., make this codicil to my
last will and testament, that is, I sell unto
C. S. my tavern house and lot. with one-
third of the lot behind the barn, for the sum
of $6950, provided he, the said C. S., satis-

fies my executors as to the payment of the

same." Held, that the. design of the codicil

was to empower the executors to convey
land which the testator had agreed to sell,

upon the vendee paying the purchase
money. Jones v. Jones, 2 Beas. 236.

18. Where a power of sale of specified
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portions of testator's real estate is given
to his executors, but to he exercised only
on !\ certain contingency, and by the

codicil, testator adds: "My will and wish
now is, that my executors shall exercise

a sound discretion as to the propriety of

selling said real estate, itc., upon confer-

ence with parties disinterested tlierein,

and advise that no sale thereof be made
unless such contingency arise." Held, that :

the executors are authorized, though the

contingency has not arisen, and never will

arise, to sell the real estate so specified,

whicli has proved to be wholly unproduc-
tive and very burdensome, consuming for

i

repairs, taxes, and assessments, nearly
,

half the gross income of the whole re-
!

siduary estate, and altogether unprotitable
as an investment to be managed by trus-

!

tees during a long period. Stephens v. 3Iil-

nor, 9 C. E. Gr. 358.

19. A testator devised as follows :
" it is

my will and desire that all and every part
and parcel of my real and personal estate

hereinbefore not devised or bequeath-
ed, after my son H. arrives at the age of
twenty-one years, in case his mother hath
then departed this life, shall be sold at the
discretion of my executors." Held, tliat

land which had been devised by the will,

but which by the terms of the will had
returned and become part of the testator's

estate, was not embraced in the power of
sale. Chambers v. Tulane, 1 Stock. 146.

20. Where land was devised sulyect to

payments to be made to the executors,
and the devisees entered into possession
and made partition witliout making the
payments, Held, that such payments
were not a condition, on the breach of
which the right to sell vested in the execu-
tors. Skilhiiun V. Van Pelt, Sax. 511.

21. A testator ordered and directed as
follows, viz. " I do hereby appoint and
declare my executors, hereinafter named,

,

to be trustees of all property, estate,
or interests, herein given or devised to

|

any of my children, or that any of my
children may be entitled to by virtue

,

of any provision in this my last will, dur-
'

ing the life of such child (excepting the
lile estate in the mansion-house devised
to my son), with full power to retain all

such property in their hands unsold and
undivided, until after the year eighteen
hundred and sixty-seven, and 1 do author-
ize my said executors to sell or convey all

or any part of my real estate, and all real
estate that may be purchased by them,
&c. Held, that the power of sale extends
to any and every part of the testator's
estate, and not to the trust estate onlv.
Bacot V. Wetmore, 2 C. E. Gr. 250.

22. The testator, gave tlie remainder
of his real estate to his three children,
P. the wife of C. W., C. the wife of W. S.,

and B. G., in fee simple, to be divided or
sold as two out of the three heirs could

agree ; and appointed W. S. and B. G. ex-
ecutors of the will. Held, that the execu-
tors had no power in them to sell or to
divide the real estate. Geroe v. Winter, 1

Hal. Ch. 655, 657, note, reversing Id. 319.

23. Whei-e, by the residuary clause, after
numerous specific devises, a testator directs
all the residue of his estate, both real and
personal, to be divided into equal shares
or parts, which he gives and bequeaths to
his children and grandchilflren. it is fair

to infer that the testator designed that
the entire residue, real as well as per-
sonal, should be sold, and the proceeds
distributed among the residuary legatees.
Vanness v. Jacobus, 2 C. E. Gr. 153.

24. C. by her will, directed her trustees
to pay a certain fund, as follows :

" unto
such of the brothers and sisters of my
daughter H. and their children, and in
such proportions as my said daughter H.
shall, by her last will and testamerit, or
writing in nature thereof, signed by her
hand, and attested by two credible wit-
nesses, direct and appoint." Held, that
this language gives to the donee a discre-

tion as to a selection between the objects
named. Lippincott v. Ridgway, 2 Stock.
164. 3 Stock. 526.

25. After the language quoted above,
follows " my will being that my said
daughter shall in such case have power to

dispose of the same among her brothers
and sisters, and their children, in such
proportions as she may think fit, but to
no other person or persons whatsoever."
Held, that this limited the ])0wer of ap-
pointment, and entitled each of the broth-
ers and sisters of Ji. to a portion of the
fund. Ibid.

See Devise, §^ 93, 100, 101, 104-106, 109,

110, 115, 137, 191.

(b) The estate or interest.

(1) Naked power.

26. Where executors derive their power
of sale from implication, ami the land is

not devised to them, it is nothing more
than a naked power. Chambers v. Tulane, 1

Stock. 146, 158.

27. So, where a devise was merely to
pay debts, expenses, legacies and to pro-
vide for an annuity, and to sell testator's

lands for these piu-poses. and all the resi-

due of the realty to be sold at the death
of testator's wife, there being personalty
more than sufficient to provide for all of
them. Held, that the executors had a mere
naked power to sell so much of the real

estate as might be necessary to answer the
specific purpo.ses of the will, but no inter-

est in the land itself, and that the title

thereto, at the testator's death, vested in

his two children as heirs-at-law. Brcarley
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V. Brearley, 1 Stock. 21. See Boylan v.

Meeker, 4 Dutch. 274, 300, Leg.xcy, | 265.

29. A mere direction to executors to

sell lantl is a iiakod power, and jxives tliem

no estate or iiiteiost in the land wliatevor;

and until the power is executed, the lands
descend to tlie testator's heirs-at-law. Den.
Snowhill V. Snoivhill, .S Zah. 447.

30. Where the residue is trivon to resid-

uary legatees, the beneficial interest is

in them and not in tiie heirs, although the
title niav he in the latter. McCoury v.

Leek, 1 McCart. 70.

31. Where an estate for life was given
to E. P., and after her death, " that my
executors sell and dispose of her lands and
divide the same among her children, share
and share alike." Held, that the executors
take merelv a naked power. Den. v. Crevel-

ing, 1 Dutcii. 44;t, 452. See Devise, § 91,

Ejectmext, I 25.

See CiJRTESY. I 11, Descent, U 15, 16,

Heirs, §§ 15-17, Legacy, g 145.

(2) Power coupled with an interest.

32. An authority coupled witli an in-

terest is not an interest hy way of benefit
or emolument for transacting the business,
but an actual intei-est or right in the
thing to be conveyed. Den. Cain v.

J/cOni/i, Pen. 43S. 441.

33. A direction in a will, to executors to

sell or dispose of land, and divide it equally
among A. and B., and the subsequent ap-
pointment of A. and B. as executors, vests

the title and estate in them. Den. Elk v.

Young, 4 Zab. 775, reversing, 3 Zab. 478.

See Devise, | 143.

34. Where executors are authorized, by
the will, to pay over to the widow during
her life, the rents of certain property,
and after her death to sell tiie property,
and pay the money over to certain leg-

atees, it is a power given to the executoi's
coupled with an interest, and they have
the right to the possession of the prop-
erty, and to rent the same during the life

of the widow. It is a specific appropria-
tion of the rents to a particular purpose,
and tlie heir-at-law cannot recover the
rents nor the possession of the land dur-
ing the life of the widow. Boylan ads.
Meeker, 4 Dutch. 274, 298.

35. Where there is a devise to trustees,

one of whom is to take a beneficial inter-
est in the trust property, he takes a legal
estate to the extent of such interest; and
that interest mav be seized and sold under
execution. BoUes v. State Trust Co., 12 C.
E. Gr. 308.

36. But where a power of sale is given by
the will to the trustees, to be exercised in

their discretion, such estate is held sub-
ject to the power. Ibid.

36n. A devise to a man with power to
sell the premises in fee simple, for his own

use, is in reality equivalent to a devise to
him to authorize a third person to make
such sale, and in eimer case it invests him
with the whole estate. Den. Sharp v. Hum-
phreys, 1 Harr. 25, affirmed, Feb. 1838.

See Devise, U 20-22, 32-34, 36, 37. Dow-
er, ^ 30, Legacy, § 274.

II. EXECLTIOX.

(a) By whom.

37. An executor has no power to sell the
lands of his testator, unless directed to do
so by the will, either expressly or by im-
plication. Lippincott v. Lippincott, 4 C. E.
Gr. 121.

38. When express directions are given
to sell, and no person is named to make
the sale, the power of sale is held to be in
the executors by implication, in cases
where it is their duty t(j distribute or pay
out the proceeds. Seeger v. Seeger, 6 C. E.
Gr. 90; Louderbough v. WeaH, 10 C. E. Gr.
399.

39. A sale of land is void, if made by
surviving executor, unless authorized by
the will. Den. Cain v. McCann, Pen. 438;
Berrien v. Berrien, 3 Gr. Ch. 37. 40. [Rev.
Executors, p. 398, ^ 11]. See Executors,
I! 80-82.

40. Where a testator directs, or author-
izes his executors to sell his real estate,

and one of the executors refuses or neg-
lects to act, the other, in the life time of
his co-executor, can make a good convey-
ance. Corlies v. Little, 2 Gr. 373.

41. Where a testator by his will devises
all his real and personal estate to nine
persons, named in the will, in trust for the
purposes therein expressed, and by name
appoints the same persons executors, with
full power to them and to a majority of
them, and to a majority of the survivors
of them, to sell his lands and to execute
deeds for all lands contracted to be sold by
the testator in his life time; if one of the
executors dies in the life time of the testa-

tor, and all the others except one refuse to

act, the acting executor is authorized
under the statutes of New Jersey to con-
vev the land. Coykendall v. Rutherford. 1

Gr. Ch. 360.

42. Where a testator, by his will, creates

a trust fund, and makes his three executors
trustees, and directs them or the survivors
or survivor of them, to purchase real estate

for the creation of the fund ; the pui'chase

can only be made by the joint consent of
the executors. The will imposes the duty
upon the executors, and the survivors or
survivor of them, and not upon a majority
of them. Holcomb v. Coryell, 3 Stock. 476.
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43. The ordinary functions incident to

the office of executors may be exercised

by one of several appointed executors,

altliouffh the others renounce; yet, at

common law, where l)y the will a power
is given to executors to sell land, and one
of them refuses the trust, the others cannot
sell. Ibid.

44. The distinction has l>een drawn,
that where the power is an implied one, a

survivinj^ executor may execute it. and his

executor also, hut not where it is given by
express words. Chambers v. Tulane, 1

Stock. 146, 167, Williamson, C.

See Courts, § 94, Executors, §§ 80-82,

91, JuDGMEKTS, ^ 115, 117. Sitjira, I 36a.

(b) Mode.

4.'). It is the law which gives to the testa-

tor the power of disposing of his property
by will, and the execution of that will

must be submitted to the law. It cannot
be taken out of its control by the cajtrice

of the testator. Holcomb \\ Holcomb, S Stock
476.

46. An estate given to certain persons
subject to a power of division or appor-
tionment among them, will not be defeated
because he by whom the power should
have been executed has neglected to

execute it, or disabled himself from so
doing. Den. v. Crawford, 3 Hal. 90, 102,
case reversed, Jan. 1820.

47. Although it is not necessary to the
due execution of a power that it should be
recited or expressly referred to, yet
there must lie something to sliow that the
party intended to execute it. Ibid. 103.

45. Although in executing a power, it is

regular to ret( r to it expressly, and usual
to recite it, yet it is not necessary to do this

if the act shows that the donee had in view
the subject matter of the power. Cueman
V. Broadnax, 8 Vr. 508.

49. Where a power is given generally
without defining the mode by which it

must be exercised, it may be exercised
either by deed or by will. Xor is it neces-
sary that the power should he executed by
deed. A simple note in writing would
be a good exercise of the power. Ibid.

50. Where a statute required the execu-
tion of a power under a corporate seal and
by the signatures of certain commissioners.
Held, that botli the sealing and signing
were requisite, and both must be proved.
Osborne v. Tunis, 1 Dutch. 684, 661.

51. Where a testator, by his will, directs
that the resitluum of liis estate, real and
personal, shall be sold by his executors,
and the moneys arising from the sale be
divided among his children in a different
manner from that in which the land would
have descended, the devisees take a vested
interest in the proceedings of the sale of
the estate, both real and personal, and the

' executors are boimd to make sale accord-
ing to the directions of the will. Jh-r-

rien v. Berrien, 3 Gr. C'h. 37.

52. A power of disposal among children
is not properly executed Ijy giving all to

one, nor bv excluding anv. Den. v. Craw-
ford, 3 Hai. 90.

53. Where a testator authorised his

executors to sell lands, if his children
so elected, the devisees, before electing
whether to sell or divide the land, have a
right to call upon the executor to decide,
whetlier in case of a sale he would sell at
public or private sale ; and if the execu-
tor did determine in what manner he would
sell, and the devisees were influenced bj'

that determination in making their elec-

tion to have the property sold, the execu-
tor could not alter his determination
without giving the heirs an opportiuiity of
altering their decision upon the question
of sale or division. Wright v. Wright, 3
Gr. Ch. 28.

54. A testator, by his will, devises a
moiety of the residue of his real estate to

his daughter for her life, then to her hus-
band for his life, and after his death to his

children by the said daughter, with a di-

rection that when the land should belong
to his grandchildren, the surviving execu-
tor might make sale of said real estate, in

order to make an equal division of the pro-

ceeds among said grandchildren, unless

they could all agree upon a division of

their parents' share. Held, that the exer-

cise of the power of sale tlius conferred
upon the executors is contingent upon
the inability of the devisees to agree upon
a division. Howell v. Sebring, 1 McCart.
84. See Devise, § 146.

55. Held, in this case that the power of

appointment in the will was a limited
power, and that each of the brothers and
sisters of H. L. were entitled to a portion

of the fund, and that a will of H. L., by
Avhich she gave one hundred dollars of the
fund to R. Z., and the residue of the fund
to A. I. R.. was a defective execution of
the power. Lippincott v. Ridgway, 3 Stock.

526. Supra, § 24.

56. Where an executor purchased
through a third party, and his co-execu-
tors refused to ratify the sale on that ac-

count, and the purchaser did not sign the
conditions of the sale. Held, that there was
clearlv no valid contract of sale. Skillman
V. Skillman, 2 McCart. 388.

57. No subsequent act of the purchas-
ing executor bound him. His taking
possession of the farm, contracting ver-

bally for the sale of a part of it, and
putting the purchaser in possession, were
manifestly done in good faith with the
expectation of obtaining the title. Hav-
ing failed in that, he cannot be bound by
these acts as part performance, or as an
acknowledgment of his liability as pur-
chaser. Ibid.
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58, That a power granted is not suf-

fiiient to effect the object, will not hy im-
plication enlarge the power, unless it

appears that the legislature in graining it,

knew that such construction was neces-

sary to eftect the oV)ject. The applicants
must see to it that the power conferred is

sufficient to efl'ect their purpose. Stevens

V. Erie Baihccni Co., 6 C. E. Gr. 2.59.

.59. When a jiower is executed, the
person takinir under it, takes under him
who created the power, and not under
him who executes it. The only exceptions
are, when the person executing the power
lias granted a lease or any other intere.st

by virtue of his estate, for then he is not
allowed to defeat his own act. But suffer-

ing a judgment is not within the excep-
tion as an act done by the party; it is a

proceeding in invitum, and therefore falls

within the rule. Legget v. Doremus. 10 C.

E. Gr. V2-1.

60. Although executors acted in bad
faith, and in violation of the rights of those
interested in the will of the testator, it

does not follow, as a consequence of their

fraud, that a sale made by them is void,
if they are authorized by the will to sell

the land, and there is no proof that the
grantees were cognizant of the fraud.

Scudder v. Stout, 2 -Stock. 377.

61. Where the purchase money of such
sale had been wrongfully paid over to one
not entitled to it, the court held complain-
ants entitled to an account, and ordered
the money brought into court. Ibid.

(2) Time.

62. If a will direct executors to sell a
certain tract, after the death of a certain
legatee, and contain no other power of
sale, a sale in the lifetime of such legatee
is void. Booraem v. Well.s, 4 C. E. Gr. 87.

63. A tenant for a term of years under a
will released her term to the executor, and
authorized him to sell the premises in the
manner directed in the will. The testator

had directed the executor to sell either

at the expiration of the term, or at the
death of the tenant. The tenant, being
advised that the executor had power to

convey the premises, upon the surrender
of her term, purchased them, paid the
price, and took a deed therefor. While
occupying the premises she had paid off a
mortgage, given by the testator, and taken
an assiguTnent of it. The testator was also
otherwise in debt to the tenant. Held, 1.

The deed to the tenant is void. 2. The
deed being void, the tenant's right to enjoy
the premises is not divested, unle.ss the
release has that effect. Hampton v. Xich-
olson, 8 C. E. Gr. 423.

64. It seems, that land directed by a tes-

tator to be sold after the death of his widow,
may be sold in her lifetime, by her con-
sent. Fairly v. Kline. Pen. 754. 756.

65. Executors are entitled to a reason-
able time, in the exercise of their discre-

tion, for making sale of the land, after

which thev should account. McCoury v.

Leek, 1 McCart, 70.

66. Under the circumstances of this case,

one year was held to be a reasonable time.
Ibid.

(3) Application of purchase money.

67. The general rule is. that a purchaser
is not bound to see to the application of
the purchase money when the testator's

debts are charged generally upon his

estate, excepting where there is a breach
of trust by the executors, and the purchaser
is a party to it, and where the 7)urchase is

after the institution of a suit which takes
the administration of the estate out of the
the hands of the trustee. Dewey wRuggles,
10 C. E. Gr. 35.

68. So, where the power was to sell either

at public or private sale, whenever the
trustee thought it advisable, and the pro-
ceeds of the property sold were not to be
paid immediately to the beneficiary, but
the trust was to continue and the money
derived from the sale was to be invested
at the discretion of the trustee. Sichols v.

Peak, 1 Beas. 69.

69. Where executors are authorized to

sell real estate at their discretion, and the

sale is to be made with a view to the in-

vestment of the net proceeds on a special
trust, the purchaser is not bound to see

to the application of the purchase money.
Barnes v. Trenton Gas Light Co., 12 C. E.

Gr. 83
70. "VMiere the trust under which property

is held, prohibits the selling or mortgaging
of the trust estate by the trustee, except

for the benefit of the cestui que trust, it is

incumbent on a purchaser or mortgagee
from the trustee, to look to the application

of the purchase or mortsage money.
Wagner v. Blanchet. 12 C. E. Gr. 3-56.

71. But where the trustee holds the

property in trust for his wife and her heirs,

the fee of the land is hers in equity, and a
conveyance by the trustee and his wife,

either absolute or by way of mortgage, is

in accordance with the trust, and imposes
on the purchaser or mortgagee no such
obligation. Ibid.

72. Specific performance of a contract

for the sale of lands was refused, where
the complainants, were required by their

charter, to appropriate the moneys arising

from such sales to the uses limited in their

charter, because the defendant would be

required to see that the purchase money
was so applied. .SY. Mary's Church v. Stock-

ton, 4 Hal. Ch. 520, 531.

(4) Aiding defective, <i'c.

73. The court mav aid a defective ex-
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ecution of a power; but will not supply
the execution where none lias been
attempted or intended. Lippincott v. Stokes,

2 Hal. Ch. 122.

74. Where the circumstances are so

equivocal as to leave the mind in doubt
wlietlior an execution of a power was at

all intended, the court should not interpose.

An intention to execute the power should
clearly appear. Ibid.

7o. A court of equity will sometimes
aid the defective execution of a power, but
will never confirm a sale made without
any power. Hampton v. JS^icholson, 8 C.

E. Gr. 423.

7(). The will authorizes the executors to

invest in productive real estate at the
diseretion of the executors. The trust is

for the benefit of an infant. The infant

may question the discretion which the
executors have exercised, and appeal to a
court of equity to determine whether it

has been exercised soundly and honestly.
An executor or trustee cannot have a
IDOwer conferred upon him not in some
measure subject to the control of a court
of equity. If a testator declares that the
executor shall not be subject to the control
of this court, the court would disregard
such a provision in the will. Holcornb v.

Holcomh, 3 Stock. 476.

77. One of the alleged grounds for re-

straining a sale, was that executors were
about to sell real estate in a manner for-
bidden bv the will. Schanck v. Schanck, 3
Hal. Ch. 140.

See Conveyance, |? 23, 53, Constitution,
§ 208, Devise, U 142-146,' 191, Dower, 'i 111,

Ejectment, | 14, Executors, §| 242-259,
Legacy, § 274, Mortgage, § 151.

(c) Trustee &c. buying at his own sale.

78. An executor is a trustee, and not al-

lowed to purchase or speculate in jjrop-

erty of testator fijr his own benefit. Arrow-
smit/i w.Van Harliui/eii, Coxe 26.

79. An executor or trustee can neither
directly nor indirectly, either by auction
or private sale, sell and convey the trust
property to himself; but all such sales and
convevances are void at law, Ben. v.

Wright, 2 Hal. 175; Winter v. Geroe, 1 Hal.
Ch. 319, 655; Blaavelt v. Ackermun, 5 C' E.
Gr. 141.

80. The purchase of the property by one
of the executors was in this case clearly
illegal. He would acquire no valid title if

the deed was delivered. If he had accept-
ed the title, and agreed to pay the price,
he might not be permitted in equity to

disavow the act and refuse to pay the
purchase money. But no court would re-

quire an executor, against his will, to act
in violation of his duty or accept an in-

valid title. Skilhnan v. SkilUnan, 2 McCart.
388.

81. An administrator cannot purchase
at his own sale, either by himself or through
the intervention of another. It is not ne-
cessary to prove fraud in order to set aside

such a sale in equity. Culver v. Cidvei-, 3
Stock. 215.

82. The facts of this case considei-ed,

and held sufficient to establish the fact,

that the purchase was made for the ad-
ministrator, notwithstanding the denial of
the answer. Ibid.

83. An. administrator may jiurchase at a
sale of his intestate's land under an ex-
ecution on a judgment obtained in the
intestate's lifetime, although he may have
in his possession funds that ought to be
applied to discharge such judgment. Den. v.

Hillman, 2 Hal. 180. Contra, Staats v. Ber-
gen, 2 C. E. Gr. 297. See Equity, | 476.

84. Executors have a legal right to buy
property of their testator, sold not by them
as executors, but by the sheriif, by virtue

of executions for the satisfaction of en-
cumbrancessubsistinguponthe land before
their testator acquired title. Earl v. Hal-
sey. 1 McCart. 332.

85. Property so purchased by executors
becomes their individual property, al-

though they are described in the sherifi^'s

deed as executors, and although they sub-

sequently advertised and sold the land
describing themselves as executors. The
estate had no interest in the result of the
purchase. Ibid.

86. As to real estate, an administrator is

not a trustee of the heir, and as against

the heir he may purchase for himself the
real estate of the intestate at a judicial sale

on foreclosure of a mortgage. He is not
entitled to receive the surplus of the ])ro-

ceeds of the sale for the heir-at-law ; it

must be paid directly to the heir. Johns v.

Norris, 7 C. E. Gr. 102.

87. An agreement was entered into by the

widow and the administrator of decedent,

to procure a foreclosure sale of the intes-

tate's lands, at which the administrator
was to buy them in at an inadequate price,

(by giving out at the sale that he was pur-

chasing for the widow, and thus dissuade

others from bidding), and to convey them
to the widow for the price at which they
were struck oil" to him. The wido\y and
the intestate's only child filed a bill to

redeem. Held, that the widow, having
participated in the fraud, was not entitled

to relief, but that as to the child, the ad-

ministrator would be regarded as a trustee,

holding the jtroperty for her benefit.

Joltns v. Norris, 12 C. E. Gr. 485.

88. The rule that an executor, adminis-
trator, guardian, or trustee, cannot direct-

ly or indirectly become a purchaser at his

own sale, is firmlv established. Mulford v.

Boiven, 1 Stock. 797, 4 Hal. Ch. 751.

89. Every such sale must be considered

absolutely void in a court of conunon
law, because it has not the power of con-
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verting the purchaser into an account-
able trustee, which a court of equity may
do, by continniug the sale and com-
pelling the purchiiser to give up all tlie

profit-s he has made by it. Den. Obert v.

Hamnu'l, 3 Harr. 73.

'.»o. It is uniformly held in courts of

equity, that the trustee will not be per-

mitted to derive benefit from a purchase
thus made, but that the deed will be avoid-

ed at the instance of the cestui que trust.

Ibid.

91. It has been held in this .state, not
only that the deed may be avoided in

equity, but that as against the cestui que trust

it will be treated as void in a court of law.

The rule at law, however, is not that the
deed is absolutely void ; the extent of the
doctrine i.> that the cestui que trust may
avail himself of the objection at law.
Ibid.

92. An executor selling land, in the ex-
ecution of a 'rust e.xpressed in a will, either

at public "V at private sale, or under an
order of the court, cannot either directly

or through the agency of another, become
the purchaser, or interested in the pur-
chase of such sale. Scott v. Gamble, 1 Stock.
21S.

93. The rule, as recognized by Chancellor
Kent, in Davoue v. Fanning, 2 Johns. Ch.
252, fully adopted. Ibid.

94. If an administrator, at public or pri-

vate sale sells lands upoii an agreement,
made before or at the sale, that the lands
are to be bid off in the name of some other
person, but for his own benefit, equity will

set aside the proceedings as fraudulent in

law. But any agreement made with the
purchaser for a conveyance to the admin-
istrator, however soon afterwards, is not
within the rule. Wortnian v. .Skinner, 1
Beas. .358.

95. The rule ha.s its operation on the
sale, and the land is again instantly free

for any one to purchase. loid.

96. \Yhere an administrator, or any one
acting in a fiduciary capacity, makes sale

to himself or for his own benefit, it will be
held void at the instance of the party
prejudiced. Huston v. Cassedy. 2 Beas.
22S : Sxtith v. Drake, 8 C. E. Gr. 302.

97. Tlie remedy in equity is to set aside
the sale on equitable terms, and to treat

the administrator as a trustee for the par-
ties in interest. Ibid. ; Williamson v. John-
son, 1 Hal. Ch. 537 ; Brown v. Folwell, 3 Hal.
Ch. 593. See Trenton Banking Co. v. Wood-
ruff, 1 Gr. Ch. 117, 126.

98. A contract made by an executor of
a deceased member of a firm with a firm
of which the executor is himself a mem-
ber, for the sale to them of his testator's

real estate, is one which a court of equity
will not confirm, if it is opposed or con-
tested by any of the cestuis que trust ; much
less will it decree a specific performance
of it. Colgate v. Colgate, 8 C. E. Gr. 372.

99, If an administrator becomes the
purcha-ser at his own sale, under any cir-

cumstances which imply moral turpitude,
a court of equity will not aid him. Relief
is granted (july on the ground, that the
administrator, in purcluujing, acted in

good faith and for the benefit of his trust.

Muljord V. Minch, 3 Stock. 17.

lUO. A deed made by executors (em-
powered by will to sell the real estate of
their testator) to a third person for the
purpose of and with the intent that such
third person should convey sucli real estate
back to the executors, is voidable by the
cestuis que trusts or their heirs. Den. v. J/c-

Knight, 6 Hal. 38-5.

101. The expression used by this court
in Den. v. Wright, 2 Hal. 175, that such
sales and conveyances are void, is too
strong; they are voidable, not void; they
may be avoided by cestui'sque trust and their

heirs, by whose acquiescence or ratifica-

tion they nuiy. even as to themselves, be-

come valid. Strangers or third persons
cannot impeach or question them. But
one of the executors who was a party to
the deed, could not repudiate such deed,
nor could any person claiming under such
executor. Ibid. ; Runyon v. Seuark India
Rubber Co., 4 Zab. 467, 475 ; Shepherd ads.

Hedden, 5 Dutch. .334. 338; Obert v. Obert.

2 Stock. 98. 1 Beas. 423. 427.

102. Where a trustee sells trust property
to himself, such sale is always voidable at

the option of the ce-itui que trust. Romaine
V. Hendrickson. 12 C. E. Gr. 162, affirmed,
1 Stew. 275. See Executors, I 91.

103. An administrator who purchases
real estate with the surplus of the personal
estate of his intestate, after the payment
of debts and takes the title thereto in his

own name, holds the real estate in trust

for the next of kin of the intestate, at the
election of the cestuis que trust, who are
entitled to take the property if it has in-

creased in value, or to call for an account
of the trust money so misapplied ; and the
heir of such administrator holds it in like

trust. Brownlee v. Lockwood. 5 C. E. Gr.

239.

104. If an administrator directed to sell

lands to pay debts, before the sale bind
himself, by agreement, to sell it foi- a speci-

fied pi'ice, and sell it at auction upon a

single bid at that price, this does not make
void the sale, after it has been confirmed
and executed, so that the heirs of the
decedent can recover in an action of eject-

ment. The only remedy, if there is any
in such case, is by bill in equity to set

aside the sale upon equitable terms. The
decisions holding that a sale by executor,
administrator or trustee, indirectly for his

own benefit, is void at law, questioned.
Semble, that relief can be had in such cases

in equity alone, upon equitable terms.
Runyon v. Newark India Rubber Co. 4 Zab.
467 : Booraem v. Wells, 4 C. E. Gr. 87.
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105. Against a deed made by an admin-
i.strat()r for his own benefit, relief may be

had at law, as well as in equity. Obert v.

Ohert, 1 Beas. 423, affirming 2 Stock. 98.

lOG. Where a complainant in a bill for

partition has, by judgment at law, estab-

lished his title to a part of his undivided

share, and as to the residue asks the court

of equity to set aside a deed made by an
administrator for his own benefit, the deed

will be set aside, as to such residue, upon
equitable terms, although by the judg-

ment at law it was declared void only as

against the administrator. Ibid.

107. An executor who bought tiirough

the intervention of a bidder, at a full price,

and two years after the sale tendered to

his co-executor payment of the nomi-
nal price, in continental money actually

worth only one-twentieth of the amount,
was held liable to account at law for the

full amount of the purchase money, with

interest from the time of sale. Arrowsmith
V. Van Harlingen, Coxe 26.

108. The fact, that a purchaser at an
administrator's sale was a man of no
means, and that on the same day he re-

conveyed it to the administrator, is suffi-

cient proof, without any explanation of

the transaction, that the purchase was
made for the benefit of the administrator.

Obert V. Obert, 1 Beas. 423, 2 Stock. 98.

109. Proofs on which it was determined
that a purchaser bought for the executors.

Winter V. Geroe, 1 Hal. Ch. 319, case reversed.

Id. 655.

110. Although a sale was void because
in violation of the well settled doctrine

of equity forbidding a trustee from be-

coming indirectly the purchaser at his

own sale, yet it was held tiiat tlie com-
plainant in this case was not entitled to

relief upon that ground because it was
not the case made by the bill nor within

the issue made by the parties. Before a
decree can be made against a defendant
on this ground, it should be distinctly

charged in the bill, and the defendant have
an opportunity of meeting the charge by
his answer. Howell v. Sebring, 1 McCart.
84.

111. When a sale made by an adminis-
trator has been set aside on the ground of

an abuse of trust, and the administrator
called upon to account for the value of the
property, a doubt as to its true value
should be resolved in favor of the cei^tui

que trust. Huston v. Cassidy, 1 McCart.
320.

112. The court being satisfied, from the
evidence, that the complainant was the
purchaser at his own sale, as administra-
tor, declared him a trustee holding the
title for the benefit of the defendants, who
were the heir.s-at-law of the intestate, and
directed an account of the rents and
profits of the permanent improvements
and of the purchase money, and permitted

the defendants to redeem. Mulford v.

Minch, 3 Stock. 17.

113. Where it appears that the com-
plainant received the purchase money
witli a full knowledge of the facts, and
deliberately ratified the sale, with know-
ledge of facts sufiicient to avoid the sale,

it is a bar to any relief which this court
might otherwise have afforded. Scott v.

Gamble, 1 Stock. 218.

114. The title of a subsequent inno-
cent holder, is not affected. Scudder v.

Stout, 2 Stock. 377 ; Booraem v. Wells, 4 C.

E. Gr. 87.

115. Alitor, where he has notice. Johns
V. Norris, 12 C. E. Gr. 485, reversing 7 C.

E. Gr. 102 ; Brown v. Fohvell, 3 Hal. Ch.
593; Obert v. Obert, 1 Beas. 423, 428.

See Agexcy, § 45, Devise, | 108, Eject-
ment, U 10, 21, Equity, ^| 264, 1512, Es-
toppel, ^ 89, Evidence, | 353, Executors,

U 229, 252, Execution, ? Ill, Infants. |

107.

III. Extinguishment.

116. Query. Whether a power to appoint
a fund among strangers to the donee of

the power, after the expiration of a life

interest in the fund given to such donee,
is a power in gross, and, therefore, extin-

guishable. Thomson v. Xorris, 5 C. E. Gr.

489, affirming 4 C. E. Gr. 308.

117. But conceding such power of extin-

guishment to exist, the donee of the po\ver

cannot, for a consideration of benefit to

himself, release it, without the consent of

all the appointees. Ibid.

118. A donee of a power, having a life

interest in the fund, and having made an
arrangement with the next of kin of the
donor as to the distribution of such fund
between herself and them, such arrange-
ment sustained on the ground that it had
been validated by an act of the legisla-

ture, although some of the appointees
under the power were infants, and could
not consent to it. Ibid.

119. A power to sell all or any portion

of testator's residuary real estate, at the
discretion of his executors. Held, not to

be affected as to a share thereof, by a
devise of that share, the testator having
evidently intended that the share should
be subject to the power. Eudderow v. Nield,

12 C. E. Gr. 89. •

120. Where a testator made his execu-
tors trustees of all property, estate or

interests, given or devised by his will

(excepting a life estate in the mansion
house devised to his son), with authority

to sell and convey all or any part of his

real estate, the power to sell prevails over
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the prior devises; Btiil .m execution
levyiiiiij on such estate ;in(l interests, issued

iit'ter tlie same weie sold nnd <'(-.rjveyed by
tlie executors, upon a juiii;inenL recovered
before such sale and conveyance, is sub-

ordinate to the power of sale and can have
no etfect on tlie property. Wetmorex. Mid-
nier, (> C. E. Gt. 242.

121. The destruction of a power would
be no conveyance of the estate, and the

interests of the devisees would remain.
Den. v. Crawford, 3 Hal. UO, 1U3, case re-

versed Jan. 1820.

122. Where a testator devised his real

estate to be divided equally between his

four children, and gave full power to his

executors to sell, " for the more conveni-
ent division of my real estate." Held,

that a parol partition among the children
divested the executors of all power of sale.

Den. Woodhull v. Longstreet, 3 Harr. 405,

419.

123. Although the statute declares that

a power of attorney to confess judgment
shall be irrevocable, it is nevertheless re-

voked by the death of the party. Wood
V. Hopkins, Pen. 690, 691, Pennington, J.

124. The power to consent to a sale is

not extinguished in all cases where the
donee of the power is the life tenant, even
by the absolute alienation by him of his

life estate. The rule is, that so long as

nothing is done in derogation of the
alienee's estate, the alienation has no
operation on the power. Leggett v. Dore-
mus, 10 C. E. Gr. 122.

See Agency, |^ 14, 15, Constitution, ?§

160, 208, Devise, ^ 142, 143, 194, Judg-
ments, § 116.

PRACTICE.*

I. General Rules and Constructions.

II. Commencement of Action.

III. Process.

(a) Form and validity.

(b) Service.

(c) Return.

*For decisions applicable to the particular subject
matters, or proceedings, see Abatement, Amend-
ments, 1(0, Arrest, Attorney, Bail, Contempt,
Costs, Courts, Damages, Distress, Dower, Vital,
Ejectment, Error. Escape. Evidence, Exceptions,
EXECL'Tiox, Forcible Entry, Former Recovery,
Habeas Corpus. Information, Insolvency, Judg-
ments, Jury, Landlord and Tenant, Limitations.
Mat icious Prosecution, Mandamus, Mechanics Lien,
Ne\v Trial, Nonsuit, Parties, Penalties, Plead-
ing, Quo Warranto, Scire Facias, Set-off, Sheriff,
Trial.

IV. Appearance.

V. Filing Plkadings.

VI. Discontinuance.

VII. Default.

VIII. Transcript.

IX. Trial.

X. POSTEA.

Xr. Arrest of Judgment.

XII. Entering Judgment.

XIII. Opening Judgments.

XIV. References.

XV. Incidental Proceedings.

{a) Consolidating actions.

[b) Payment into court.

(c) Notices,

{dj Motions,

{e) Rides.

If) Affidavits.

(g) Feigned issues.

(h) Staying proceedings.

[i] Procedendo.

[j] Reargument.

I. General Rules and Constructions.

1. The practice act being designed mere-
l}' as the means of administering justice,

should be liberally construed in all its

parts, except those which jjertain to the
mode of obtaining jurisdiction over the
parties. Dock v. Elizabethtown M'f'g Co.,

5 Vr. 312.

2. Whenever a wrong practice comes
before a court, and -especially if it be con-
trary to a statute, it is their duty to cor-
rect it. Williamson v. Updike, 2 Gr. 270.

3. The law will regard the fraction of
a day, when attention to such fraction is

necessar}' to the due administration of
justice. Johnson v. Pennington, 3 Gr. 188.

See Pedrick v. Shaw, Pen. 57; Hopewell v.

Amivell, Pen. 422.

4. Where a statute gives a summary
proceeding in a coiu-t having general com-
mon law jurisdiction, without giving de-

tails and particulars of proceeding, these

may be pursued according to the princi-

ples of the common law. Stewart v. Wal-
ters, 9 Vr. 274. See Common Law.

5. Where the practice act, passed after

a decision settling the practice in regard
to a ca. sa., was silent in that particular.
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Held, that the decision should be followed.

Boggs v. Chichester, 1 Gr. 209, 211.

6. Section three hundred of the Practice

Act includes a corporation. Dock v.

Elizahethtown M'/'g Co., 5 Vr. 312, 313.

7. The provision {Rev. Practice of Law,
^ 16) is qualified by section three hundred
and one, so that a person, not an attorney

may appear for, or defend another before

a justice. Cole v. Williams, Pen. 558.

8. For other constructions of section

301, see Schui/ler v. McCrea. 1 Harr. 248,

251 ; Craft v. Smith, 6 Vr. 302, 3()6.

9. History of the amendment clauses,

^ 138. Price v. X. J. E. R. Co., 2 Vr. 229,

231, et seq.

10. As to admissions or agreements
of parties or attorneys in regard to con-

ducting the suit, see Attorney, |^ 41-46

;

Welsh V. Blackicell, 2 Gr. 344, 345.

11. The rules of practice of the court of

King's Bench, recognized here at the
time of our Revolution, are in force and
regulate the practice of this court, except
so far as they have been superseded by
acts of Assembly, or by new and positive

rules of this court; and excepting also,

such rules of the King's Bench, as are
rendered useless by the organization of

this court, or are incompatible with the
nature and genius of our judicial institu-

tions. Van Winkle v. Ailing, 2 Harr. 446;
Kinney v. Mulock, 2 Harr. 334, 335; Boggs
V. Chichester, 1 Gr. 209, 211.

12. That all the rules of the King's
Bench were not adopted. See Cockran ads.
Drake, 3 Harr. 9, 10.

13 The rules of a court must receive a
reasonable construction to answer the
end for which they were adopted; and
must not, by a literal interpretation be ex-
tended to cases not within the object of
them. Ferguson v. Kays, 1 Zab. 431. See
Error, 1 16.

14. The court of common pleas cannot
by a rule of practice, alter the laws.
Hinchly v. Machine, 3 Gr. 476.

See Bonds, I 81, Constitution, | 76,

Courts, U 58-60, Justices Court, g§ 635,

637, 671, 694.

II. Commencement of Action.

15. A suit is actually commenced, as
soon as the writ is sealed and issued out of
the office in good faith, for the purpose of
being served, or proceeded on, and that
purpose is not afterwards abandoned.
Whitaker v. Turnbull, 3 Harr. 172.

10. If an attorney sues out a summons,
and shows it to a defendant, requesting
him to sign his appearance to it, and the
defendant promises to do so, in case he

cannot arrange with the plaintiff; and
defendant afterwards appears to that sum-
mons by himself or his attorney, the suit
will be considered as having been actually
commenced at the time the summons was
first shown to defendant-, so that a note or
demand against the plaintiff, acquired by
the defendant subsequent to that time,
cannot be set-ofif, in that action. Ibid.

17. When a summons was prepared and
sealed by an attorney, in the usual man-
ner as agent of the clerk of the court,
and suffered to remain upon his table
without being given to the sheriff, while
awaiting an answer to a proposal for an
arbitration, and was afterwards served
prior to the term to which it was return-
able. Held, that the making and sealing
the writ by the attorney, in good faith,

and for the purpose of having it served,
was the commencement of tlie suit, al-

though before the summons had actually
been placed in the hands of the sheriff
for service, the time had passed within
which the suit could be brought, so as
to avoid the statute of limitations.
Updike v. Ten Broeck, 3 Vr. 105.

18. Definition of "to prosecute an ac-
tion or suit." State v. McDonald, Pen. 360

;

Knowlton v. Read, 6 Hal. 320, 321. See
Certiorari, | 130.

III. Process.

(a) Form and validity.

19. In cases where the plaintiff is not
entitled to bail, the plaintiff must proceed
by summons, and not by capias. Beatty
V. Ivins, Pen. 628 ; Addis v. Ecans, Pen. 630,

note; Brookfield v. Jones, 3 Hal. 311, 312.

See Atfy Gen. v. D. and B. B. R. R. Co., 9

Vr. 282, "283.

20. Where a capias is in trespass, with an
ac etiam to answer the plaintiff in a plea
of trespass on the case to his damage &c.,

the sheriff may arrest and hold to bail

;

and in an action for an escape, he cannot
set up that such writ was erroneous, nor
discharge himself by proving the entering
of an apperance. Patten v. Halsted. Coxe
277.

21. A capias "to answer to the plaintiff

in a plea of trespass on the case," suffi-

ciently designates the action. Kinney v.

Muloch, 2 Harr. 334.

22. A writ "to appear before the justices

of the supreme court," not designating

any place, is defective. Anonymous, 1

Hiil. 166.

23. The act requiring that all writs and
process shall bear date on the day on which
the same shall issue, seems to be directory.

Th^v may not be antedated, but if post-
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dented, it is not fata*. Mort-is Canal Co. v.

Mitchell, 2 \y. 99. See Execution, ? 7.

24. A writ dated in February, and return-

able the second Tuesday of May, without
expressing the year, would be void. Pul-

l^it V. Boiiey, 1 South. 12."), 129.

2o. " Witness &c. at Trentoi^ the Tuesday
ot itc," without designating which Tues-
day, is bad. Sdi/irs v. Ridf/irai/, 8 Hal. '569.

26. The sherifi" may alter the return day,

to suit his convenience in making service.

Klocpping ads. Stellmacher , 7 Vr. 176, 178,

Depue, J.

See Actions, § 80, Amendments, 1(a),

I 118, Attachment, §| 107, 110, 116, 118,

Certiorari, 11(h), Estoppel, ? 103, Evi-
dence, Vll(a), Executors, ? 455, Forcible
Entry, ?| 52, 53, Justices Court, 11(a)(1),

11(6), Municipal Corporations, U 442,

443, Penalties, §? 9, 10, Eeplevin, Scire
Facias.

(b) Service.

27. An executive officer to whom pro-

cess is directed by a court having jurisdic-

tion of the subject matter, is to execute
that process without inquiring into its re-

gularity. Milh V. Slcght, 2 South. 565, 566,

(a), Kirkpatrick, C. J.; Patten v. Hahted,
Coxe 277, 279.

28. If a party upon whom a summons is

served is induced to come into this state

by a deception practiced upon him by the
plaintiff for the purpose of serving the
summons, such service is not good, and
the court will set aside the writ on the ap-
plication of the defendant. Williams ads.

Reed, 5 Dutch. 385.

29. A writ is void if not executed before
its return dav. State v. Kennedy, 3 Harr.
22.

30. If the first arrest of the defendant be
unlawful, he cannot be served with other
bailable process, at the suit of the same
i:)laintifr, while in custody upon that ille-

gal arrest. Peltier v. Washington Bank, 2
Gr. 391.

31. The act of 1865, [Rev. p. 193. | 88),

has not extended the judicial jurisdiction

over foreign corporations ; it has merely
prescribed the mode of service of process
npon them. Camden Rolling Co. v. Swede
Iron Co , 3 Vr. 15.

32. For mode of service where a town-
ship is defendant. See Phillipshurgh ads.

Raub, 8 Vr. 48.

33. When a defendant acknowledges
service of process, it is still necessary that
common bail should be filed, to perfect his

appearance; but, being only matter of
form, the court will permit it to be filed at
any stage of the cause. Anonymous, Spen.
494. [Rev. Practice of Law, § 49].

See Arrest, 1(a) II, V, Attachment,
11(6), Attorney, § 6, Certiorari, 11(c),

58

Coroner, I 1, Corporation, §g 261-270,
Dower, | 127, E.iectment, IV(a), Heirs,
I 21, Joint Debtors, Justices Court, 11(a)
(2), Mechanics Lien. ?? 86, 87, Municipal
Corporations, | 432, Penalties, U 8, 11.

(c) Return.

34. More than a term cannot intervene
between the teste and the return of a writ.
Van Ness v. Harrison, Pen. 632.

35. A sheriff or other principal officer,

who justifies under mesne process after the
day of return, must show a return. Broivn
v. Bissett, 1 Zab. 46.

See Amendments. 1(a), Certiorari, II(':/),

Evidence, VII (a), Forcible Entry, || 54,
oo.

IV. Appearance.

36. Common bail ordered, where de-
fendant agreed to have appearance en-
tered. Corse ads. Colfax, 2 South. 684.

[Rev. Practice of Law, | 49].

37. It is not necessary to enter an appear-
ance in order to move to quash a writ,

but the motion to quash must be made on
the part of the defendant. Skilbnan ads.

Coolbaugh, 4 Hal. 246. See Parties, | 1.

38. An appearance by a female was
held necessary, before she could move to

quash an attachment. Van Emhurgh v.

Pullenger, 1 Harr. 352.

39. The general appearance of the de-

fendant is a waiver of all objections to

the form of the process and the manner
of its service. Clifford v. Frankford, 8 Vr.
152.

40. In an action on a mechanics lien,

appearance and pleading waive any
defects in the summons, Cornell v. Mat-
thews, 3 Dutch. 522; Ayres v. Swayze, 2

South. 812, (6).

See Attachment, IV, Attorney, || 19-24,

27-29, 661, Certiorari, I 310, Costs, | 154,

Forcible Entry, •? 56, Infants, || 147-155,

Justices Court, III.

V. Filing Pleadings.

41. A copy of the declaration or notice

of filing it, should always be served on the
defendant. Yard v. Hunt, Coxe 85. [Rev.

Practice of Law, §109].
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42. It is irregular to file a declaration

before the return day of the summons,
and a judgment entered in vacation for

such declaration will be set aside. Broivn

V. Daws, 3 Zab. 483.

43. The time allowed by law for filing a

plea is given for the benefit of the defend-

ant, and he may waive it, and consent

that a judgment be entered against him
before the time for pleading has expired.

Hoguet v. Wallace, 4 Dutch. 523.

44. If pleadings are filed after the thirty

days allowed by the practice act have ex-

pired (although notice is given of the time
of filing same), they may be treated as

nullities. Anonymous, 2 Hal. 30.

45. For the manner of calculating the

thirtv davs. See Ejectmext, U 101-103,

Equity, f1462, Ixsolyexcy, § 42, Justices

Court, U 86, 87.

46. By the thirty-fifth section of the

practice' act of 1855 {Rev. Practice of Law,

I 105), if, after the defendant is in court,

the plaintift' files his declaration sooner
than is required by law, and serves a

copy on the defendant, he shall file his

plea in thirty days after such service.

Held, that where defendant is an indi-

vidual, service of a copy of the declara-

tion must be made upon him personally,
if he has not appeared bv attornev. Dock
V. EUzahethtoivn Co., 5 Yr. 312.

47. The provisions of the law and the

course of practice require the defendant
to look to the files of the court, not only
to see when the declaration was filed, but
what it contains ; and a party is entitled

to no redress for a variance in a copy of a
pleading furnished by the attorney of the
opposite party, or any one else besides the
clerk. Ogden v. Gibbons, 2 South. 518,

532.

48. A notice to plead cannot be served
until after a declaration has Iteen duly
filed. Brown v. Daws, 3 Zab. 483.

49. ^Yhen the practice as to filing plead-

ings established by the practice act, is

once broken in upon, the English practice,

of ruling your adversary to plead, must
be pursued. Berry ads. Cahanan, 2 Hal. 1

135.

50. "Where a defendant files a set-oflf, if

the plaintift' does not file a replication in

due time, and put the cause at issue, the
court will grant a rule on the plaintiff to

reply, and in case of failure to comply
Avith the rule, will allow the defendant to

put the cause at i.ssue, and after such issue

joined, if the plaintiff" do not bring the
cause to trial, the defendant may have a
trial bv proviso. Estell ads. Franklin, 5
Dutch.' 264.

51. A motion for time to plead, is a spe-
cial motion requiring two days' notice.
Trenton Ins. Co. ads. Hodges, 4 Zab. 673.

52. And the grounds of the motion ought
to be verified by affidavit. Ibid.

53. Rules to plead should be renewed

from term to term, until they are served.
Sa.isenbiirgh ads. Shaver, 2 Hal. 170.

54. Where a notice of trial was served
on an attorney in whose name a plea had
been filed, and he denied that he was
defendant's attorney, on motion of attorney
of the plaintitt', it was ordered that, on filing

aftulavit of defendant's non-residence, and
putting up in the clerk's office a notice
that he rile a plea etc., on his failing to do
so the ijlaintiff" may proceed in the cause.
Anonymous, 1 Harr. 396.

55. A copy of the rule must be served
on the defendant. Hunter v. Biidd, 2 South.
718.

56. And the copy must be under the
signature of the clerk. Snediker v. Quick,
1 Gr. 245. See Harwood v. Smethurst, 2 Vr.
502.

57. Rule to plead must be served on
defendant's attorney, thovigh he was in
court when the rule was taken.
ads. Dill, 1 Hal. 168.

58. Rules to plead on or before a speci-

fic day, or within so many days after service
thereof, expire, if not served before the
ensuing term ; and a new rule must be
taken before the parts' can go on with his

suit. On defendant's neglect to plead
within the time specified in the rule, judg-
ment by default must be entered at the
first term after the service of the rule, or
a new rule must be taken, and pursued.
Halsey ads. Miller, 1 Harr. 63. See Limit-
ations, § 107.

59. A defendant having notice of such
rule, must take timely advantage of its

not being pursued, and not suffer it to

sleep several terms, or he Avill be denied
his motion to dismiss the bill of privilege.

Ibid.

60. Where the defendant stipulated " to

plead in ten days," and filed a special
demurrer within that time, the court held,

that lie had not complied with his stipu-

lation. Welsh V. Blackwell, 2 Gr. 344.

61. A judgment overruling a demurrer
having been rendered in the absence of
demurrant's counsel, he was allowed to

plead anew at the next term. Johnson
ads. Rowan, 1 Harr. 266.

See Amendments, | 127, Arrest, § 53,

Attorney, § 38, Ejectment, | 114, Equity,

I 1355, H.\BEAs Corpus, I 24, Heirs, I 21,

Joint Debtors, § 11, Pleadings, H 54, 131.

VI. Discontinuance.

62. Where both parties are actors, and
each has an interest in taking a verdict,
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the court will not grant leave to discon-
tinue against objections. Estell v. F/-««/:-

/jn, 5 Dutch. 264.

68. A common law submission to
referees, does not, ipso facto, work a dis-

continuance of the cause. If afterwards
the parties do not apply to have a dis-

continuance entered, but proceed in the
cause, it is not error. Faulison v. Halsey, 9
Vr. 4SS.

04. In actions ex contractu a nolle pros, as
to one of several joint contractors, is a
discontinuance as to all. Craft v. Smith,
6 Vr. 302, 304.

65. Unless the defendants sever in their
pleas, and one of them sets up some plea
as bankruptcy, which goes to his personal
discharge. Ibid.

66. In an action before a justice, where
the defendants are illegally joined, as the
maker and endorser of a promissory note,
the plaintiff may enter a nolle pros, as
to either. Ibid.

• '>7. In a suit against three joint and
several makers of a note, a nolle pros.
entered against the other two after the
death of one, is a discontinuance. Fisher
v. Allen, 7 Vr. 203.

68. In actions ex delicto, where the
liability is always separate and distinct, a
nolle pros, as to one is not a discontinuance
as to all. Craft v. Smith, 6 Vr. 302, 304;
Hendrickson ads. Herbert, 9 Vr. 296, 298.

69. And may be entered at any time
before final judgment. Allen v. Craig, 1
Gr. 294, 301.

70. Query, ^yhether it could be entered,
by way of amendment, even after the
record had been made uu. Ibid. See S.

C, 2 Gr. 102.

71. Amendments are now allowed, to
save the plaintiff the trouble and expense
of a discontinuance. Morris Canal Co. v.

Van Voorst, 4 Harr. 9, 10.

72. Although a discontinuance for want
of proceeding in the cause, cannot be set

up by a defendant as a matter of right
pendente placito, because the court can
continue a cause at pleasure, yet the
court, in its discretion, will consider a
cause discontinued, Avhen the plaintiff

has left an unreasonable chasm in his
proceedings. Den. Rutherford v. Folger,

Spen. 299,''l.Zab. 700.

73. Where an ejectment was suffered to
sleep for twenty years, a party who had
been in jjosscssion for fifteen years was
allowed to move for a discontinuance,
although the original defendant had be-
come insane after the suit began. Ibid.

74. Where a suit in trespass had been
discontinued in obedience to a submis-
sion and award of arbitrators, and the
fiward was afterwards set aside, the rule
for discontinuance was vacated. Bur-
roughs v. Thome, 2 South. 777.

See AcTioxs, l 63, Attachmext, V, At-

torney, I 61, Costs, 11(c), U 148, 1-55, 198,
Error, Ill(i^), Exceptions, IV, Execu-
tion, § 74, Justices Court, ? 347, Limit.\-
TiONS, § 107, Parties, | 2.

VII. Default.

75. Under our new practice, a false plea,
although it be the general issue and
verified by affidavit, may be disregarded
and treated as a nullity by the plaintiff,

and judgment entered by* default, either
interlocutory or final, in term time or
vacation. Walter v. Walker, 6 Vr. 262.
[Rule. ? 108]. See Pleading, | 27.

76. Where the plea filed is, on its face, a
good plea to the action, the party who
treats it as a nullitv must do so at his peril.

Ibid.

77. If a plaintiff, who becomes entitled
to a judgment by default in vacation,
omits to enter the same until after the
term next after such default, be cannot
have such judgment until he ha.s given
thirtv davs' notice to the defendant. SUick
V. Reeder, 1 Vr. 348.

78. It is not fatal to a judgment, that it

appears on the record that the writ of
inquiry was executed after its return
day. * Young v. D. L. and W. R. R. Co., 9
Vr. 502.

79. Such a writ when executed was a
nullity, and by the statute of jeofails the
want of a writ of inquirv is aided on error.
Ibid.

80. Damages will be assessed by the
court, on judgment by default in an
action upon a bond given under the act
to abolish imprisonment for debt, the
declaration reciting the condition of the
bond in which the precise amount due to
the plaintiffs is set forth. Rogtrs v. Brun-
dred, 1 Harr. 159.

81. In dower, if the demandant seeks
to recover damages under the statute, she
must suggest upon the record that the
husband died seized, or that she had
demanded her dower, and thereupon a
writ of inquiry will be awarded. Martin
V. Martin, 2 Gr. 125.

82. The damages may be assessed before
a justice at circuit, in cases of difficulty.

Jersey City v. Chase, 1 Vr. 233.

83. But such order is discretionary in
the court, and will not be made unless
special grounds are shown, as some legal

intricacv, or objection to the sheriff. JMiite

v. HiuiL 1 Hal. 330, Smith, J., dissenting.
^4. Form of writ of inquiry in dower
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(defective).

126.

3Iartin v. Martin, 2 Gr. 125,

See Amendments, § 6, Bonds, ? 125, Con-

stable, B 37, 38, Courts, § 5, Damages,

VI(c), Dower, U 137, 141, Escape, § 18,

Joint Debtors, ^ 11, Justices Court, |g

88, 89.

VIII. Transcript.

So. The transcript when once sealed

and certified by the clerk, need not in

ordinary cases be altered in date or re-

sealed, though the trial does not take

place at the first circuit after the tran-

script is made out and certified ; but the

same certificate will answer for the trial

of the cause at any future pterin. Den.

Mickle ads. Dunham, 5 Hal. 150.

86. The clerk may permit the attorney
to make out a transcript of the pleadings

in a cause, and affix the , signature of

the clerk and the seal of this court to the

certificate required by law, when, in fact,

such pleadings are on tile. Caldivell v.

Estell, Spen. 326.

87. It does not constitute a variance,
that the circuit record differs from a copy
of the declaration furnished defendant by
plaintiff"'s attorney ; he should obtain a

copy from the files of the court, made by
the clerk. Ogden v. Gibbons, 2 South. 518,

532.

See Error, § 7a, Evidence, U 277-286,

Justices Court, ^ 538-549.

IX. Trial.

See Trial.

X. Postea.

88. Unless the -postea be filed within the

ten days limited by rule forty-five of the

supreme court, at the first term after

verdict, the party holding the postea can-

not, after that time, move for the filing

and judgment, without notice to the oppo-
site party. Warivick v. Cox, 7 Vr. 392.

89. Where the plaintiff' refused to file

the postea, the court, on motion of the
defendant, ordered it to be filed, but re-

fused to the defendant the costs of the
motion. Hendrickson v. Brown, June, 1876,
decided orally.

See Amendments, 1(e), ? 129, Evidence,

R 262, 263, Execution, § 3, New Trial, §

160.

XI. Arrest of Judgment.

90. A motion in arrest of judgment, is

the legal and proper mode of taking the
opinion of the court upon the sufiB.ciency

of the declaration. Stille v. Jenkins, 3 Gr.

302, 312.

91. Judgment will be arrested where it

appears by the record, that the plaintiff"

has recovered upon a ground of action to

which by his declaration he hiis not shown
himself entitled. Farwell v. Smith, 1 Harr.
133.

92. In case of a misjoinder of injuries,

a general verdict will be deemed erroneous,
and the judgment will be arrested or re-

versed on error. Potts v. Clarke, Spen. 536.

XII. Entering Judgment.

93. Distinction between judgments final

and interlocutory. State v. Wood, 3 Zab.

560, 561, Green, C. J.

94. A judgment cannot be entered until

after the postea is filed. Dansen ads. Johnson,

1 Gr, 264, 265.

95. A judgment by cognovit, after process

has been served, may be entered in vaca-

tion, without a judge's or commissioner's

order, and without affidavits. Stewart v.

Walters, 9 Vr. 274.

96. The court will not give judgment on
a, postea after a trial, when it appears, that

in truth and fact, no pleas have ever been
filed in the cause, unless it is with the

consent of the party against whom the

verdict may be. Caldivell v. Estell, Spen.

326.

97. The judgments of the courts of New
Jersey must always be entered in the

current money of the state. Warder v.

Whitall, Coxe 84.

98. What is called a judgment nisi, is
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nothing more than a, rule to show cause

why judgment should not be rendered.

Young v. McPherson, Pen. 895, 897, Pen-
nington, J.

99. What constitutes a sufladent entry
of a judsj;inent by the coininon i)lcas. Den.

Pairxon v. ILopkins, Pen. 195, 2()o.

101). All the precedents, in dcl)t, assump-
sit, etc., include the costs with the sum
recovered, and form one entire judgment,
Hay V. Imley, Pen. 832, 836. See Costs.

.Uisi,iS2.
101. The entry of the judgment being

substantially correct, is not vitiated be-

cause unnecessarily preceded by copies of

the rules from the minutes. Griggs v.

Drake, 1 Zab. 169.

102. The act to facilitate the administra-
tion of justice {Rev. Practice of Law, 1 105),

does not prevent the plaintiff from enter-

ing judgment before the time for pleading
expires, where the defendant consents to

such entry. Hoguet v. Wallace, 4 Dutch.
523.

103. When a delay in giving judgment,
caused by the court, afi'ects the rights of

the parties, the court, when necessary to

effect justice, will order the judgment to be
entered nunc pro tunc, as of the term when
the matter was submitted to them. Hess
V. Cole, 3 Zab. 116; Teneick ads. Flagg, 5
Dutch. 25, 35. See Ruckman v. Decker, 12

C. E. Gr. 244.

104. Where a rule to show cause had
been obtained by a defendant who died,

before an argument of the rule could be
had, judgment if in favor of the plaintiff,

may be eritered nunc pro tune, as of the
term of return of the po.siea. De7i. v. Tom-
lin, 3 Harr. 14 ; Corlies v. Little, 2 Gr. 373,

382, note. See Abatement, ^ 55, Certio-
rari, § 80, New Trial, | 157.

105. If judgment be continued hj curia
advisare vult, and be not given until the
term succeeding that at which the verdict

was rendered, the judgment must be enter-

ed and signed as of such succeeding term.
Thorpe v. Corwin, Spen. 311. Sec Jones v.

Oliver, 3 Hal. 86.

106. A final judgment cannot properly
be entered nunc pro tunc, without a special
order of the court. Erie Railway Co. v.

Ackerson, 4 Vr. 83.

See Amendments, l{f), Attorney, | 36,

Bail, | 10, Bonds, Vi(c), Crimes, | 328,
Evidence, |§ 272-275, Error, | 36, Insol-
vency, § 34, Judgments, U 81, 82, Justices
Court, ^ 314.

XIII. Opening Judgments.

107. A judgment obtained by fraud or
surprise will be set aside. Binsse v. Bar-

ker, 1 Gr. 263 ; Alderman v. Diament, 1 Hal.
197, 199, note.

108. An affidavit of the defendant show-
ing that he had expected to compromise
the suit before the entry of the judgment,
is sufficient. Crane v. Condit, 1 Har. 349.

109. So, where the defendant, after filing

a plea and subpccnaing his witnesses, was
prevented from attending the trial, by his

confinement for contempt of another
court. Truaxw. Roberts, A South. 2SS, (6).

110. So, where by accident, defendant
was prevented from retaining an attorney
to defend. Abrams v. Wood, 1 South.

30, (a).

111. A judgment may be opened, where
rendered against two joint debtors, on the
confession of one, the other having had no
opportunity to plead an insolvent dis-
charge. Mills V. Sleght, 2 South. 565.

112. So, where the grantor of a defend-
ant in ejectment (who intended to de-

fend) was prevented by the illness and
death of a daughter. Den. Riker v. Ball,

Pen. 974.

113. A judgment by default cannot be
set aside because the assessment of dam-
ages was wrong. Creamer v. Dyketnan, 10
Vr. 195.

114. Nor on the ground of surprise,

where no merits are shown. Hendrickson
ads. Herbert, 9 Vr. 296, 299.

I

115. Judgment opened after the lapse of
! a year, on affidavit of defendant, that he
i

believes the endorsement of his name on
the note, upon which judgment was en-

tered, to .be a forgery ; that his informa-

j

tion inducing such belief, was obtained

I

since the last term of this court ; and that

I
he has been refused an inspection of said

{

endorsement by plaintiff's attorney. Bell

! ads. Kelly, 2 Harr. 270.

116. If founded on merits, a motion to
' open a judgment may be made at anj^

time while the cause is within the power
and under the control of the court, pro-

I

vided the party embraces the first oppor-
i tunity he had of presenting his case; and
l^rovided the plaintiff's rights are not
thereby endangered. Ibid.

117. After execution issues the court
will open a judgment and let in a real

defence. Den. Lee v. Evaul, Coxe 201.

118. If a trial has not been lost, regular
judgments by default are set aside in all

i
cases, on affidavit of defence. Ibid.

119. This court will not open a judg-
ment, at the instance of a plaintiff in

attachment against the same defendant.

He is not a creditor in legal contempla-
tion, but who may or may not turn out to

be such. None but a judgment creditor,

or one whose claim is judicially estab-

lished, is entitled to the aid of the court in

opening a judgment or ordering sui issue

on the fairness of it, between other par-

ties. Even a judgment creditor must have
tried all other legal means of obtaining
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satisfaction of his judgment, and failed

therein, before he can ask of the court

their aid in such a proceeding. Melville v.

Broion, 1 Harr. 363. See Equity, III

(c)(3).

120. This court will not set aside a judg-

ment rendered at a former term, after

solemn argument, on the ground of a legal

objection, which might liave been raised

against said judgment on the former argu-

ment, but was omitted by counsel. Fox v.

Lambson, 3 Hal. 368.

121. If a defendant suffers a term to

elapse after a judgment regularly obtained
against him, the court will not interfere

summarily to set aside the judgment,
unless such delaj^ is very satisfactorily

accounted for. Cooper ads. Galbraith, 4

Zab. 219 ; Miller v. Alexander, Coxe 400.

122. After judgment, execution, and
money paid over to the plaintiff thereon,
the court will hardly interfere to set aside

the judgment. Query. Could the defend-
ant have any remedy for the return of his

money, if the court did not set aside the
judgment in such case. Ibid. See Exe-
cution, Y{1).

123. Where the court has expressed an
opinion, it can only be reviewed by a
I'ule to show cause. Den. Van Arsdalen v.

Hull, 4 Hal. 390.

124. The court requires an aflB.davit

that there is a real defence, detailing the
circumstances, before it will open a regu-
lar judgment by default. Miller ads. Alex-
ander, Coxe 400.

125. It seems that no notice- is neces-
sary where the affidavit is to obtain a rule
to show cause. Crane ads. Condit, 1 Harr.
349 ; Halsey ads. Van Wagenen, 1 Harr.
350.

126. The affidavit upon which a rule to
show cause is had should be filed, upon
entering the rule; if not filed or lost by
the fault of the party or his attorney,
its contents cannot be shown, and the
rule will be discharged as improvidently
granted. Cooper ads. Galbraith, 4 Zab,
219.

127. The ex parte affidavit of the party
himself may be the foundation of a rule
to show cause, but is not competent for the
purpose of proving the facts n.ecessary to
sustain the rule. In all cases where the
testimony of the party can be received
for such purpose, it must be by depositions
and upon notice. Ibid.

128. A rule to show cause is not of
course, and reasons must be filed. Stille

v. Wooil, Coxe 222. See 3Iatthews v. Wariie,
6 Hal. 295, 304, Ford, J., Eules of Supreme
Court, § 60.

129. The court is not bound to receive
reasons filed or affidavits taken at so late
a period that they could not be answered,
nor the witnesses cross-examined, unless
reasons for the delay are shown. Fo7-d v.

Potts, 1 Hal. 388.

130. The party who obtains the rule is

bound to make out a state of the case,
and submit it to the other party ; and in
the event of their disagreement application
must be made to the judge who tried the
cause. Tillou v. Hutchinson, 1 Gr. 192.

See Rules of Supreme Court, I 32, Attor-
ney, II 43, 44, Error, I 138.

131. If a party intends to dismiss a rule
to show cause, for want of a state of the
case, he must move for it, before the argu-
ment is thrice noticed. If he does not, a
rule may be taken on the adverse party to

furnish a state of the case in thirty

days, and in default thereof, the rule to

show cause will he discharged with costs.

Kennedy v. Kennedy, 3 Harr. 51.

132. On the argument, a party is not
confined to the grounds on which the rule
to show cause was obtained. Den, v.

Geiger, 4 Hal. 225.

133. Where a defendant obtained a rule
to show cause which was not argued
because the plaintiff had not filed his

postea, a rule dismissing the rule to show
cause, for that reason, Avas vacated. Dan-
sen ads. Johnson, 1 (jv. 264, 265.

134. On what grounds and upon what
terms a rule to show cause may be ob-

tained. Alderman v. Diament, 2 Hal. 197,

199, note.

135. The lien of the judgment is re-

tained. Richards v. Morris Canal Co.. Spen.
136 ; Crane ads. Condit, 1 Harr. 349

'; Hal-
sey ads. Van Wagenen, 1 Harr. 350. \_Rev.

Practice of Law, I 147].

136. Reversing the original judgment af-

fects all those founded thereon. Steebnan\.
Ackley, Pen. 165 ; Waldron v. Ely, Pen. 79

;

Anderson v. Radley, Pen. 1035.

See Certiorari, H 80, 174, Ejectment,
180-185, Exceptions, U 33, 34, Joint
Debtors, I 3, Judgments, VI(c), Justices
Court, XII(e)(6), H 413-421, New Trial.

XIV. References.

137. Where a reference is intended to be
made of distinct actions which are pending,
there must be separate rules of refer-

ence, and separate reports ; or they must
be first united, and then referred ; or in

one of them a rule of reference must be
entered, with a submission of all matters
in dispute between the parties. Craig v.

Craig, 4 Hal. 198.

138. Where there is a statutory provi-

sion for reference to one referee, the
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action cannot hf referred to three referees,

by consent of parties. Paulbuon ads. Hal-
sey, 8 Vr. 205, 9 Vr. 4SS.

139. Tlie language of that section of the
Practice Act under which a reference
may be ordered by the court, is com-
prehensive, giving power to refer " all

ai'tions in whicli matters of account are

in controversy." Gopsill v. Hervey, 5 Vr.
435.

140. It is the character of the plain-

titf's claim, and not the issue made upon
it, that is to determine whether the case is

within the act. If the finding of such
issue in favor of the plaintiff will involve
the necessity of settling matters of ac-
count, a reference is proper. Ibid.

141. When a case is taken to the circuit,

and a reference there ordered under sec-

tions 177 and 179 of the Practice Act,
the proper place to enter a dissent
is in the circuit minutes. After that the
fact of the reference and the dissent,

together with the findings of the referee,

should be embodied in the postea, and it,

together with the original report, returned
to this court. Halsey v. Paulison, 7 Vr.
406.

142. A confirmation can be moved for

at bar, subject to a demand for a trial by
jury at the same term in which the I'eport

is filed ; or such motion can be made be-

fore the circuit justice, if no demand for

a trial by jury has been made. Ibid.

143. The demand for a trial by jury
must be actually made of the court and
not by a mere entry in the minutes. Ibid.

144. The report of the referee is not to

be treated as filed, until the postea is also
filed. Ibid.

145. After a reference under the Prac-
tice Act, (section 179), and exceptions to

the report of the referee, the issues to be
tried by the jury, are those raised by the
pleadings. The report of the referee is

only evidence, and the exceptions merely
restrict the testimony to be offered against
the report. S. C, 9 Vr. 488.

146. Where the case is regularly noticed
by the plaintiff for trial at the succeeding
circuit but not moved, and he does
not show sufficient reason for not pro-
ceeding with the trial before the circuit,

the true practice is, to dismiss the excep-
tions, vacate the rule for a venire, con-
firm the report and enter a judgment
de novo, the same as when a rule to show
cause has been dismissed in an ordinary
case. Dean v. Susade, 8 Vr. 50.

147. A variance between the original
rule of reference and the copy presented
to the referees, the former submitting "all
matters in difference in the said cause,"
and the latter submitting " all matters in

difterence between the parties in the said
cause," will not vitiate the report, if it ap-
pear that the referees really went into an
examination only of the matters in diflfer-

ence in the cause. Westcott v. Somers, 4
Hal. 99.

148. A rule of reference once entered,
cannot be discharged on motion of one
party, without due notice to the other.
Seamans v. Pharo, 1 South. 123.

149. The refusal of one of the referees
to act, duly substantiated, would be good
ground to discharge the rule. Ibid.

150. Referees are bound by legal rules
of evidence. Uyre v. Fenimore, Pen. 932.
See EviDKXcE, | 736.

151. Unless the party consents to the
examination of an incompetent witness.
Femiimore v. Childs, 1 Hal. 386, 388.

152. If the report of a referee is unsup-
ported bj' the evidence before him, or if

the referee must have contravened some
I'ule of law in reaching his conclusion, the
report should be set aside ; but if it is not
against the evidence in the cause, and no
rule of law has been violated, it should
stand. Fitch v. Archibald, 5 Dutch. 160.

153. The report of a referee is entitled

to the same weight as the verdict of a
jury upon the facts in the case. Itnd.

154. Where a reference is ordered by the
court, with the consent of parties, the
repoi't of the referee will be controlled as

the verdict of a jury would be, and set

aside if unsupported by the evidence. E.c-

celsior Carpet Lining Co. ads. Potts, 7 Vr.
301. See Rules of Supreme Court, | 109.

155. Where no damages are found by
referees, nor costs mentioned, no costs
are allowed. Anderson v. Exton, 1 South.
173, («).

150. Forms of rule, report and judg-
ment. Craig v. Craig, 4 Hal. 198.

See Abatement, § 9, Arbitration, Cer-
tiorari, § 25, Ejectment, | 189, Justices
Court, XIII.

XV. Incidental Proceedings.

(a) Consolidating actions.

157. The court will not consolidate two
actions brought against the same person,
by the same plaintiffs, upon promissory
notes drawn at different dates and pay-
able at different times, where it does
not appear that the defence is the same
in each. Worley ads. Glentworth, 5 Hal. 241.

158. Two several writs of scire facias
to revive two several executions by the
same plaintiff against the same defendant,
cannot be consolidated. Mickle v, Breiver,

3 Hal. 85.
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159. Form of iu;e. Den. v. Kimble, 4
Hal. 335, 338.

See Attorney, | 13, Ejectment, |? 74,

141, Equity, V;7)(5), § 1497. Supra, § 137.

(b) Payment into court.

160. After an ejectment on a mortgage
was at issue the court refused a rule to
show cause Avhy satisfaction of the mort-
gage should not be entered, sujiported by
affidavits of tender and payment. Den.
Sims V. Davis, Coxe 141.

See Costs, V(c), Ejectment, § 46, Exe-
cution, U 58-60.

(e) Notices.

161. A notice of an application to re-
instate an action should be written and
not verbal. Htint v. Lanqstroth, 4 Hal.
223.

162. All notices in matters of practice
in this court, whether required by the
practice act, or by the rules of this court,
must be in writing, unless otherwise ex-
pressed in the act of assembly, or in the
rule of this court, requiring the same.
Tillou V. Hutchinson, 8 Gr. ] 78. \Rev. Prac-
tice of Law, ?217].

163. On all special motions, the other
party is entitled to two days' notice.
Den. V. Matlack, 2 Harr. 354. \Rev. Prac-
tice of Law, | 216].

164. Where a motion is made on behalf
of a defendant in confinement after sen-
tence, to take up his case out of its turn,
special notice to the attorney-general must
be proved. Stone v. State, Spen. 404.

165. So, a motion to quash a certiorari
because improvidently issued. State v.
Road, Pen. 949.

166. Also, a motion for a rule to show
cause. CVane ads. Condit, 1 Harr. 349;
Halsey ads. Van Wagenen, 1 Harr. 350.

167. No notice is necessary of a motion
to issue a scire facias. Pears v. Bache,
Coxe 206.

168. A notice which states that a motion
Avdl be made on Friday the seventh, (when
Friday is the eighth of the month) is bad.
Brown v. Williamson, 3 Hal. 363.

169. The notice of taking affidavits, to
be used on the argument of a rule to show
cause should be given to tlie attorney,
and not merely to the party. Den v. Geiqer,
4 Hal. 225.

170. A notice to assess damages upon a
judgment entered upon a sheritf 's bond, is
properly served upon the sheriff and his
sureties, and need not be served uj.on the
attorney Avho appeared for the defendantsm the suit on the bond. State v. Hamilton,
5 Hal. 190.

171. Notice of taking affidavits must be
given to the opposite party, although he
has not appeared. Warford v. Smith, 1
Dutch. 212; State v. Justices of Middlesex,
Coxe 244, 245; State v. Lyon, Coxe 403, 409.

172. Proof of the service of a notice of
taking affidavits to be used on the argu-
ment of a cause, may be made viva voce,
at the bar of the court where the affidavits
are offered to be read. Anonymous, 7 Hal.
94. See McCoui-ry v.'Suydam, 5 Hal. 245.

See Arrest, ^ 49, Attorney, gg 47-49,
64, 65, Bail, § 13, Certiorari, |^ 76-78, 230,
231, Contempt, |§ 48, 49, Evidence, |? 166,
426, 651. 652, 665, 666, 674, X(6), Judg-
ments, U 60, 61, Lunatics, | 41, Nonsuit,
§ 10, PleadinCx, § 113. Sujyra, U 51, 125, 127.

(d) Motions.

173. Upon the call of the bar, a counsellor
can make no motions for or in behalf of a
younger counsellor, before the name of
the latter is called, unless such senior
counsellor is actually of counsel in the
cause. Smith v. Trenton Del. Falls Co.,

Spen. 116; Kules of Supreme Court, § 96,

174. Where a writ of attachment, which
has been properl}^ moved for, is quashed,
another writ cannot issue without another
motion. McDermot v. Butler, 5 Hal. 158.

175. After a motion has been made, the
party is not permitted to abandon it by
not having it entered, without notice to
the other party. Stille v. Wood, Coxe 162.

See Attorney, I 23, Evidence, § 668,
Parties, ^ 20, Pleading, || 109, 258, 266,
267, 271.

(e) Rules.

176. A rule to take affidavits only author-
izes the taking of legal and competent
evidence, and should specify the purpose
for which the affidavits are to be taken.
Scott V. Beatty, 3 Zab. 256, 260.

177. A rule to take affidavits does, not
expire at the next term after it is taken,
but stands until the cause is argued.
Rogers v. Chadwick, 5 Hal. 59.

178. When a general rule is obtained by
one party to take affidavits for a specific

purpose, both parties have leave by vir-

tue of the rule. Anonymous, 4 Hal. 224.

179. Jt is not the duty of the clerk to

enter a rule, unless the attorney specially

requests it and furnishes him with the
proper memorandum. Wells v. Stack-

house, 2 Harr. 355, 357.

180. But if the clerk, upon request of

the party, undertakes to enter a rule,

and neglects to do so, such neglect ought
not to be visited on the party ; but the
court, when applied to, should direct the
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rule to be entered nunc pro tunc. Thomp-
son V. Pippin, 3 Harr. 17G.

181. Party olitaining rule mu.st see that

it is returned. Demi v. Wade, 2 South.

719.

IS'2. A rule to bring on the hearing

taken in the presence of the opposite

attorney and entered in the minutes, is

nugatory, unless a copy is served. Har-
ivood V. Smethurst, 2 Vr. 502.

183. To constitute a legal service of a

rule of court, the cojjy served must be cer-

tified under the signature of the clerk of

the court. Snediker v. Quick, 1 Hr. 245.

184. The service of an expired rule is

nugatory. Sassenbiirgh v. Shaver, 2 Hal.

170.

See Attorney, | 37, Certiorari, ?| 169,

177, 188, 191, Error, U 137, 139, Justices
Court, ^ 675r«.

(f) Affidavits.

186. An ex parte affidavit taken without
notice, in the absence of the opposite party
and of his attorney, cannot be read. Dare
V. Ogden, Coxe 91 ; Cooper v. Galbraith, 4 Zab.
219; Layton v. Cooper, Pen. 65. See Van-
dervere v. Reading, 1 Stock. 446.

187. An ex parte affidavit allowed to be
read on the motion to set aside verdict.

Hanvood v. Smethurst, 1 Vr. 230. See
Lummis v. Stratton, Pen. 245. Supi-a, I

171.

188. When special circumstances are
required to be shown to entitle a party to

a rule, they ouglit to be verified by affida-

vit. Trenton Ins. Co. ads. Hodges, 4 Zab. 673

;

A'. ./. R. R. Co. V. Suydam, 2 Harr. 25, 42.

See Abatement, §? 46, 48, Affidavits,
Arbitration, || 11, 12, Arrest III, At-
tachment, 1(c), Certiorari, |? 192, 193,
230-240, 326, Corporations, | 119, Costs,

? 143, Courts, | 157, Ejectment, U 96, 107,
Evidence, U 312, 555, 627, 663. Former
Recovery, | 23, Judgments, VI(6)(1), ||
148-151, Justices of the Peace, |? 4, 5,

Justices Court, XII(6), § 631, Xew Trial,

U 68-75, Pleading, ^ 109, 112. Suirra,

§ 52.

(g) Feigned issues.

189. In settling the priorities of several
executions, the court may examine any
allegation of fraud, and if the court has
any doubt, may order a feigned issue.
Mattheics v. Warne, 6 Hal. 295, 304 ; Trades-
mens Bank v. Fairchild, 2 Vr. 371.

See Appeal,_? 46, Bankruptcy, 2 33,
Error, || 10, /3, Execution, § 81, Judg-
ments, fi 63, 152-160.

(h) Staying proceedings.

190. Where a former action was pending
the defendant was allowed to take a rule

on the plaintiff to show cause on the first

day of next term, why proceedings in this

action .should not be stayed, until the

cause pending in the court of appeals
be determined; and that all proceed-
ings in this action be stayed in the mean
time. Den. v. Matlack, 2 Harr. 354.

191. Where a plaintiff has been guilty

of negligence in not bringing on a trial,

the court will discharge a rule to stay

Avaste. Den. Chews v. Driver, Coxe 109.

See Abatement, 1(e), Costs, V(Z>), Courts,

i 131, Ejectment, Wig).

(i) Procedendo.

192. If a habeas corpus be brought
after interlocutory judgment and writ of

inquiry issued, s. procedendo will be allowed.

Sharp V. Sinnickson, Coxe 46.

193. So, where the habeas corpus was
presented after the general issue pleaded.

Austin V. Kelson, 1 Hal. 381.

194. So, after arbitrators had been ap-

pointed, met twice ami appointed another
meeting. Bickham v. Dennij, Coxe 12.

195. On affirmance of a certiorari exe-

cution may issue from the higher court,

Avithout taking down the cause by a. pro-

cedendo. Seely v. Boon, Coxe 138. See
Lamberson v. Oiven, 2 Gr. 504.

196. So, where an indictment in the

oyer and terminer had been superseded
by a certiorari, a procedendo Avas ordered

because of the insufficient return to the

certiorari. State v. Gibbons, 1 South. 40,48.

See Habeas Corpus, il 17, 23, Justices

Court, ^ 626.

(j) Reargument.

197. Where the tAvo justices who hear a

cause difier in opinion, and another jus-

tice is afterAvards appointed, a reargument
may be ordered. Gratz v. Wilson, 1 Hal.

419, 423.

198. By request of the court, a cause

mav be reargued after an argument at the

bar"; Potts \. Imlay, 1 South. 329, 332.

199. After a motion for a new trial is

refused, it mav be reargued. Den. Mickle

V. Matlack, 2 Harr. 86.

200. Where the court is equally divided

in opinion as to discharging an insolvent,

a reargument should be alloAved. Voorhees

V. Thorn, 1 Zab. 77, 81.

See Appeal, § 44, Courts, | 125, Justices

Court, U 615, 628, 674.
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Q.

QUO WARRANTO.

I. Granting.

II. Proceedings.

(a) Filing,

[h) Relators.

(c) Practice.

I. Granting.

1. The words of the statute {Rev. Quo
Warranto, § 1), extend not only to the
offices and franchises of corporations
within the state, but also to the ofllces
of the state itself. State v. Parkhurst, 4
IIul. 427, 437.

2. The office of Deputy-Adjutant Gen-
eral, is such an office or franchise, as is

contemplated liy the act for rendering the
proceedings upon informations in the na-
ture of a quo loarranto, more speedy and"
eflicctual. [\Re('. Quo Warranto, I 1]. Mil-
ler V. Utter, 2 Gr. 84.

3. A lawful but vacant ofiB.ee may be
usurped and intruded into, as well as an
office already filled by a lawful incumbent.
Ibid. 88.

4. An information in the nature of a quo
warranto, y\'\\\ lie against individuals. Ibid.

89.

5. It was allowed to determine who were
the legal trustees of a Presbyterian church.
Slate V. Croxoell. 4 Hal. 390.

G. If a public corporation was never
legally constituted, and it is necessary to

obtain the judgment of the court so ad-
judging, the proper method of proceeding
is by a scire facias or quo warranto, so that
the corporation itself may be directly be-
fore the court. State, Winsor v. Brown, 2
Vr. 855, 356; State y. Paterson Turnpike Co.,

1 Zab. 9, 11.

7. The right of a party to an oflQ.ce can
only be called in question by proceedings
in quo warranto. State, Stokes v. Board of
Freeholders of Camden, G Yr. 217; State,

Hoey V. Ocean, 10 Vr. 75.

8. The statute [Rev. p. 184, ^ 44), re-

moves all doubt as to the application of
tlie remedies of ([uo warranto and manda-
mus, to corporations merely civil. Owen
V. Whittaker, 5 C. E. Gr. 122.

9. Quo warranto proceedings are not pro-
hibited by that clause of the constitution
which forbids that a person shall be held

to answer for a criminal offence, unless on
the presentment or indictment of a grand
jury. AtVy-Gen. v. D. and B. B. R. R. Co.,

9 Vr. 282.

See CoRPOR.\TioNS, U 5-7, 92-94, 98-101,
iELECTioNS, U 6-8, 26, Equity, U 252, 253,

Information, Mandamus.

II. Proceedings.

(a) Filing.

10. In an amicable suit between execu-
tors and legatees and devisees to which tlie

state is a party by reason of an interest

under the will, the court will, if necessary,
order special proceedings to be taken ; e.g.,

an information to be tiled to protect the
rights of the state. Stevens v. Stevens, 9 C.

E. Gr. 77.

11. The granting of an information, is

not a mere matter of course, but depends
upon the sound discretion of the court,
according to the particular circumstances
of the case, made upon the application for

leave to file an information : as where the

right, or the fact on which the right de-

pends, is disputed, or where the right

turns upon a point of new or doubtful law.

Miller v. Utter, 2 Gr. 84.

12. So, where the application is at the in-

stance of a private relator, making no
claim to the office, even where a good
objection to the title of the person whose
right is called in question is shown. State,

Mitchell v. Tolan, 4 Vr. 195.

13. When an election for officers of

a municipal corporation was held on a
wrong day, without objection, and by a

pure mistake, Avhich was not discovered

by any person interested, either as an
officer of election or candidate or voter,

until after the election was held, and
where there was no pretence of fraud or

corrupt motive on the part of any person
concerned in the election, which was par-

ticipated in by a large majority of the

qualified voters in the city, the court, in

the exercise of its discretion, may properly

refuse to allow an information in the na-

ture of a quo ivarranto against the defend-

ant, who was chosen an alderman at said

election, to inquire by what authority he
held and exercised his office. Ibid.

14. Aliter, if it appeared that the non-
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compliance with the law was induced by
any fraudulent motive, or was prom])ted

bv an intent to disregard the law. Ibid.

201.

15. Querij. Whether the court would
interfere in the case stated supra, ? 10, if

any means were provided for supplying
the vacancies created by ousting tlie de-

fendants, or for continuing the city govern-
ment without their presence in the city

council. //)/(/. 201.

IG. The rules which ordinarily govern
the court in the exerciso of this discretion-

ary power, appear to be these: (1) That
the relator be not a mere stranger coming
in to disturb a corporation with which he
has no concern

; (2) that he has not con-
curred in tlie act which he afterward com-
plains of as illegal

; (3) in the absence of

fraud, or a willful violation of law, that
public or private interests will not be seri-

ously impaired by the ovister of the officer

whose title to office it is proposed to in-

quire into. Ibid. 198.

17. Where a city charter required a
majority of the whole number of alder-

men who composed the city council, in

order to constitute a quorum for transact-

ing business, the fjict that a siiccessful

prosecution of the proceedings would
leave the council without such quorum,
and thus result in the suspension of all

municipal government in the city for

nearly a year, ought to control the dis-

cretion of the court, unless the ends of
justice demand the application of such
severe remedy. Ibid.

18. That the application against a mem-
ber of a corporation is based on grounds
aflecting his individual title in common
with that of every other member of the
corporation, and tliat the effect will be to
dissolve the corporation, is not of itself

and standing alone, as a proposition of
law, or as a settled point of practice, a
ground for refusing leave to file an infor-

mation. Ibid. 199.

19. At common law and in cases not
within the statute, the courts have no
authority to direct such information, and
leave the matter to the discretion of the
attorney-general. State v. Paterson Turn-
pike Co., 1 Zab. 9, 10.

See CoRPORATioxs, U 98-101.

(b) Relators.

20. A relator who is not a contestant
but merely a tax-payer and legal voter,
who is an inhabitant of the city and sub-
ject to its municipal government, has a
sufficient interest to support his right to
interpose, where it is claimed that the
members composing the common council
were unduly elected. State, Mitchell v. To-
lan, 4 Vr. 195, 199.

21. Where the object is to displace a
particular officer or meml)er of a corpo-
ration, the {)roceedings must be instituted
by a pro[)er relator. State, Winsor \ . Brown,
2 Vr. ^f)-), 3r>8.

22. But when public corporations are
once de facto formed, and are exercising
corporate j^owers, proceedings by way ol"

quo warranto, to declare sucli corporations
inoperative and in effect dissolved, can
only be in the name of the attorney-gen-
eral acting e.r: officio. Ibid.; State v. Pater-
son Turnpike Co., 1 Zab. 9, 10. See Infor-
>[.A.TION, § 3.

See CoRroRATiONS, ?| 98-101.

(c) Practice.

23. In case of a small annual township
office, the court will allow an informa-
tion in the nature of a quo warranto to be
filed in the first instance; but in the
case of a corporation or high i:)ublic officer,

a rule to show cause should be first taken.
State v. Gummersall, 4 Zab. 529 ; State v.

Vreeland, and State v. Thompson cited, Id.
531, Potts, J.

24. The defendant should be brought
in by process, and then ruled to plead.
Ibid. See Information.

25. To an information in the nature of
a quo warranto, the defendant can plead
but one plea. State, Everet v. Roe, 2 Dutch.
215.

26. After leave has been given to file an
information (which the court would not
have granted without being satisfied that
the facts, if true, presented a proper case for

such a proceeding), the defendant should
not file a demurrer thereto. State v. Utter,

2 Gr. 84, SQ.

27. The usual course in such case is for

the defendant either to put in a disclaimer,
or to plead to the information by setting

out his title to the office. Ibid. 87.

28. The attornej'-general may reply or
demur to the plea as in other cases.

State V. Utter, 2 Gr. 84. See State v.

Associates, &c., cited 4 Zab. 529, 531,
Potts, J.

29. Although it is unusual to inquire
into facts in determining a demurrer, it

seems, the court may for its own satisfac-

tion investigate such as might have been
examined on a pul)lic issue. Ibid.

30. Forms of pleadings.
Information. State, Miller v. Utter, 2

Gr. 84 ; State, Board of Comm'rs v. Prit-

chard, 7 Vr. 101.

Plea. State v. Foster, 2 Hal. 101 ; State

v. Parkhurst, 4 Hal. 427 ; State v. Crowell,

4 Hal. 390, 391.

Heplication. Ibid. ; State v. Parkhurst,

4 Hal. 427,432; State v. Crowell, 4 Hal.
390, 392.

Rejoinder. Ibid.; State v. Parkhurst,

4 Hal. 427, 433.
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RAILROAD CORPORATIONS.

1. iNfOKPORATION.

(a) Thf franchise.

(1) Derivation.

(2) Form and validity of grant.

(3) How far exclusive.

(4) Violation.
(i) Building without authority.

(ii) Deviating from route prescribed.
(iii) Remedy.

(6) Poivers.

(1) To hold and convey land.

(2) To take land.

(3) To build bridges.

(4) To make extensions.

(5) To connect with another road.

(6) To lease, alien or consolidate.
(i) How acquired.

(ii) Rights of stockholders,
(iii) Mode of consolidating.

(7) To take tolls.

II. COXSTRUCTIOX.

(a) Location.

(1) When route is not designated.

(2) Controlled by local authorities.

(3) When a condition of right to
enter.

(6) Acquisition of lands of individuals.

(1) Interest acquired by consent.
(2) Condemnation.

[c) Occupation of highwaijs.

(1) Authority.

(2) Conditions imposed, and their
efi'ect.

(1) By legislature,
(ii) Hy municipal authorities.

(3) Right acquired by the com-
pany.

[d) Occupation of lands under water.
[e) Crossings.

(1) Public highways.
(2) Private ways.

(3) Railway's.

(/) Comi^ensation.

III. Operatiox.

{h)

Liability.

Duty as to crossings.

Connecting and continuous roads.

(1) What constitutes.

(2) Contracts between.
(i) As to extensions and gauge,
(ii) Broach and waiver.

(3) Precedence in use of common
track.

{d) Receivers.

(1) Power to ajipoint.

(2) Duties.

(3) Staying proceedings of.

(4) Re-delivery to comioany.

I. Incorporation.

(a) The franchise.

(1) Derivation.

1. A state has exclusive control over
the construction and maintenance of rail-

roads and other internal improvements
within her own domain. R. and D. B. R.
R. Co. V. D. and R. Canal Co., 3 C. E. Gr.

546, affirming 1 C. E. Gr. 356.

2. The right to build and use a . rail-

road for the public use is a franchise,

which can be derived only from the
sovereign. Lbid.; McGregor v. E. R. R. Co.,

6 Vr. 89, 97 ; E. R. R. Co. v. D. L. and W. R.
R. Co., 6 C. E. Gr. 283, 286.

2a. Such road is not a highway that the
public may use in their own waj% unless

the legislature has authorized it. McGregor
V. E. R. R. Co., 6 Vr. 89, 97, Bedle, J.

2b. So, where a switch was built for the
joint use and convenience of a railroad

company and a mining company, under
an agreement which excepted a certain

part from the use of the mining company,
such part is not " a public highway," with-

in the meaning of the railroad company's
charter. Coe v, N. J. Midland Railway Co.,

1 Stew. 100.

3. Although the Erie Railwaj' Company
is a foreign corporation, it is at the same
time domestic to the full extent of the

powers and franchises conferred and rati-

fied by New Jersey. McGregor v. E. R. R.

Co., 6 Vr. 115.

See Corporations, 1 11.

(2) Form and validity of grant.

4. The phraseology of the clause under
which the exclusive privileges are claimed,
"it shall not be lawful, etc.," (P. L. 1832,

p. 80), is the form in which the faith of

the state is usually pledged, and in which
contracts with corporations, touching the
exercise of exclusive franchises under legis-

lative authority, are entered into. It is

none the less obligatory that it is not, in

form, a contract. D. and R. Canal Co. v. C.

and Ail. R. R. Co., 1 C. E. Gr. 321, affirmed,

3 C. E. Gr. 546.

5. An engagement by a contracting
party to do no act to the prejudice of the
'other contracting party without the con-
sent of the latter, is, in effect, the same as

an absolute and unqualified engagement
not to do the act. Lbid.

6. The clause in the charter of incor-

poration, rendering the consent of the
companies necessary to legalize the con-
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struction of n. coiiijieting road, cannot af-

fect the validity of the h\w as an act of
legislation. Their assent is no part of

legislation. It does not create the law,

l)Ut merely avoids the constitutional objec-

tion to its valitlity. Ibid.

7. The sovonil acts conferring the exclu-

sive franchise upon the C. and A. II. R.

Co.. are constitutional and valid, as a con-
tract hetween the state and the companv.
li. and D. B. R. It. Co. v. D. and R. Canal
Co., 3 C. E. Gr. 546.

See CoEPORATioxs, § 19.

(3) How far exclusive.

8. The franchise of the C. and A. E.
R. Co., to perfect an expeditious and
complete line of communication between
the cities of Philadelphia and New York,
and to l)uild across the state a railroad, to

be part of that line, is exclusive against all

but the state and those upon whom the
state has conferred it. P. R. R. Co. v. Nat.

R. R. Co., 8 C. E. Gr. 441 ; D. and R. Canal
tC-c. Co.'s V. C. and All. Co., 2 McCart. 13;
R. and D. B. R. R. Co. v. D. and R. Canal
Co., 1 C. E. Gr. 321, 3 C. E. Gr. 546 ; E. R.
R. Co. V. D. L. and W. R. R. Co., 6 C. E. Gr.

283, 286.

9. Such franchise is exclusive only in

regard to passengers and merchandise
transported over the entirie route. D. and.

R. Canal Co. v. C. and Atl. R. R. Co., 1 C. E.
Gr. 321, 3 C. E. Gr. 546.

10. In the absence of provisions giving
the exclusive right, the right to build and
use a railroad for the public use, is exclu-
sive against all except the government.
R. and D. B. R. R. Co. v. D. and R. Canal
Co., 3 C. E. Gr. 546.

11. When the state agreed not to permit
any other railroad to be constructed within
the time specified in the charter, in point
of law, such stipulation imported that the
act should not be done, unless upon a
reasonable indemnification. Ibid. 564.

(4) Violation.

(i) Building without authoritj'.

12. The incorporation of the C. and Atl.

R. R. Co. to construct a railroad across the
state from Camden to the sea, and that of
the R. and D. B. R. R. Co. to construct a
railroad from Raritan bay to Cape Island,
was, on the part of the state, no violation
of a grant of the exclusive franchise of
carrying passengers and freight between
New York and Philadelphia. D. and R.

'

Canal Co. v. C. and Atl. R. R. Co., 2 Mc-
Cart. 13.

13. The junction of these two railroads
at their necessary and legitimate points of
intersection, so that by the aid of steam-
boats on the Delaware river and Raritan

bay, they form a continuous line, which
may be used for the transportation of pas-
sengers and merchandise across the state,
between the cities of New York and Phila-
deli)hia, constitutes no violation of the
complainants' rights. Ibid. Infra, § 15.

14. No authority is conferred by any or
all of the charters together, of the several
N. .1. corporations co-defendant with the
N. R. R. Co. to build a road across the state,
to be used for part of a competing line be-
tween such cities, and the attempt by the
defendants to build such road is in fraud
of the rights of the complainants. Penna.
R. R. Co. V. Nat. R. R. Co., 8 C. E. Gr. 441.

15. The R. and D. B. R. R. Co. being
wrong-doers in diverting their road from
their charter route, and in acquiring a right
of way to Camden by agreement with the C.
and A. R. R. Co., unless they shall acquire
supplementary powers, will have no right
to set up a competing line with the com-
plainants, even after first of January, 1869,
when what is called the monopoly privi-
lege of the complainants expires. R. and
I). B. R. R. Co. V. D. and R. Canal Co., 3
C. E. Gr. 546.

15a. That a switch was built without leg-
islative authority, gives another companv
no right to use it. Coe v. N. J. Midland R.
R. Co., 1 Stew. 100.

(ii) Deviating from route prescribed.

16. Where each of two railroad com-
panies have authority to build and run a
railroad between the same termini, neither
can take exception to any irregularity or
unlawfulness in the exercise of such fran-
chise by the other, unless it can show a
particular injury to itself from such course.
E. R. R. Co. V. b. L. and W. R. R. Co.. 6 C.
E. Gr. 283.

17. Hence, if there be a deflection from
the line prescribed, it is good ground of
complaint only when the complainants are
injuriously affected thereby. Ibid.. 287.

18. Before the proceedings of a railroad
can be arrested as unauthorized, they must
depart from the prescribed line, and the
deviation must be so apparent as to indi-

cate the want of discretion and judgment,
and an abuse and misai^plication of their
authority. Bonaparte v. C. and A. R. R.
Co., Bald. C. C. 205, 224.

See Canals, 1 19, Corporations, I 61.

(iii) Remedy.

19. An injunction is the proper remedy
to secure to a party the enjoj'ment of a
franchise of which he is possession, when
the legal title is not put in doubt. D. and
R. Canal Co. v. C. and Atl. R. R. Co., 1 C.
E. Gr. 321, affirmed, 3 C E. Gr. 546.

20. If a corporation goes beyond the
powers with which the legislature has in-
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vested it, and in a mistaken exercise of
]

those powers interferes -with the rights

or property of others, equity is hound to

interfere by injunction if the exigency of

the case requires it. Whether those rights

are invaded by a mistaken or by a fraudu-

lent exercise of power, is immaterial. Ibid.

21. Any railroad built for and adapted

to be part of a through competing line be-

tween New York and Philadelphia, is un-

lawful and liable to be enjoined, unless au-

thorized by legislative enactment. Penna.

R. R. Co. V. Nat. R. R. Co., 8 C. E. Gr. 441.

22. Such remedy is not lost by the lessees

of the company possessing such exclusive

franchise, if they fail to have their lease

acknowledged or proved, and lodged for

record with the secretary of state wdthin

thirty days after its execution, as required

by laAV. Ibid.

2B. No duties imposed upon the defend-
ants by their charters, and no contract into

which they may have entered with third

persons, or with each other, can justify
any violation of the rights of the com-
plainant, or aftbrd protection against the

consequences thereof. D. and R. Canal Co.

V. C. and Atl. R. R. Co., 2 McCart. 13.

See XuiSAXCE, U 89, 90.

(b) Powers.

(1) To hold and convey land.

24. If the general power to construct a
railroad be conferred without provision
for occupying or acquiring land, the power
to hold land for the purpose would flow
as a necessary implication from the
character of tlie franchise. M. and E. R.
R. Co. V. Newark, 2 Stock. 352, 3G1.

25. Depots, car and engine-houses, tanks,
repairing shops, houses for bridge and
switch-tenders, coal and wood yards, are
necessary ajjpendages to the operations of

a railroad and transportation company,
and their power to hold land for these
purposes will be implied without an ex-
press grant in their charter ; but lands for

dwellings for employes, for car or locomo-
tive factories, coal mines, &c., are things of
convenience and not of necessity. State v.

Mansfield, 3 Zab. 510.

26. The power " of purchasing, holding
and conveying any lands, *****
necessary and expedient to the objects of
this incorporation," does not authorize the
company to convex' all that they have the
power to purchase and hold. Kean v. John-
son, 1 Stock. 401.

See Corporations, |2 194-207.

(2) To take land.

27. From the general power to construct
a railroad, the power to take land without

the consent of the owner would not be
implied, irrespective of the difficulties in-

terposed by the constitution. M. and E.
R. R. Co. V. Newark, 2 Stock. 352, 361.

28. The power of a corporation to take
the land of an individual, is determined
b}' the expiration of the term limited for

its exercise. M. and E. R. R. Co. v. C. R.
R. Co., 2 Vr. 205.

29. So, by laying out their road with its

appendages, to their own satisfaction, in
the sense in which they understand their
charter, the company exhaust all their
powers to take land under their charter,
and cannot thereunder take lands for the
construction of a branch road. Ibid. 210.

30. But this principle does not apply-

where a sujDplement provided for the com-
pany changing or altering the location of
their road, or locating new lines when
additional tracks should be required, and
such power had not been exercised. Ibid.

31. Nor, to the case of a company which
purchases a road-bed sixty-six feet wide,
and by the same act Avhich authorizes the
purchase acquires the right to widen it and
ha^ never attempted to exercise such right.

Chikh V. C R. R. Co., 4 Vr. 323.

31a. The act of 1864, p. 293, gives the de-
fendants power to condemn lands for the
purpose of widening their road. The limi-

tation upon such power is the reasonable
necessity of the road, the proviso as to
width in the second section not applying
to the act of widening. Beck v. United Cos.

10 Yr. 45.

See CoNSTiTUTiox, |? 1, 5, Ill(a), E.mi-

NKNT Domain, U 2-6, 226, Estoppel, H 58,

101.

(3) To build bridges.

82. In the absence of &ny specific grant
of power to construct a particular bridge,
a special authority to erect bridges and
all other works necessary for the comple-
tion of a railroad, by necessary implication
includes the power to bridge a navigable
river on the route of such road. Att'y-Gen.

V. Stevens, Sax. 370.

See Bridges, U 20, 36, 44-48, 51, 11(a).

(4) To inake e.vtensions.

33. An extension of a railroad is an
enterprise entirely different from the
original railroad, and although authorized
by law, cannot be built without the con-
sent or acquiescence of the stockholders.
Zabriskie v. H. and N. Y. R. R. Co., 3 C. E.

Gr. 178, 194 ; .V. and E. R. R. Co. v. S. R. R.
Co., 5 C. E. Gr. 542, 564; N. J. 31. R. R. Co.

v. Strait, 6 Vr. 322, 325. See Bridges, ^ 44.

34. Where there is no such consent or

acquiescence, the comjjany will be re-

strained from extending the road, and from
expending any money of the company
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to pay for any such extension, or from '

giving anv mortgage for the cost thereof.

Ibid.

35. Where the charter authorized a " rail-

road or lateral roads with a branch road
between certain termini," and the road
had long been completed and in use, and
the branch now proposed to be made, had
formed no part of the original plan in

making the road. Held, that the company
had no right to add such branch, under
anv provision of the charter. M. and E.
R.R. Co. V. C. R. R. Co.. 2 Vr. 20-5.

36. Where it is provided that it sliall be
lawful for the company to change or alter
the location of their road or to locate
new lines, when additional tracks shall

be required at any point or yjoints between
P. and E., and, since the passage of the
act, the company have not established
any new lines, there is no exhaustion of
its power to build a branch at the terminus
P. to a river along which it was empowered
to maintain wharves, ttc. ; by the terms
"between P. and E," as used in the
charter, thijse two places, being the term-
ini of the road, are not excluded. Ibid.

See Estoppel, I 100.

37. However doubtful may be the legal

right of a company to build a branch road,

the fact that a bill was discarded by the
legislature, which contained express au-
thority to build such branch, should not in
any degree impair their standing in a
court of equitv. E. R. R. Co. v. D. L. and
W. Co., 6 C. E' Gr. 283, 288.

(5) To connect with another road.

38. The acts of the legislature (P. L.
1858, pp. 204, 312), making a tunnel and
the road through it a public highway for

the use of all railroads, give the complain-
ants a right to connect their tracks with
those runnins: through the tunnel. D. L.
and W. R. rXo. v. E. R. R. Co., 6 C. E. Gr.
2<^)S

See CoRPOKATioxs, ? 143.

(6) To lease, alien or consolidate.

(i) Ho-w acquired.

39. Without legislative authority a cor-

poration cannot lease or alien any fran-
chise, or any property necessary to per-
form its obligations and duties to the
state. Black v. D. and R. Canal Co.. 7 C.
E. Gr. 130, 399, case reversed, 9 C. E. Gr.
455.

See Bridges, ?? 38, 39, 42, Ck)RPORATioxs,
|§ 41, 149, 150, XI.

(ii) Rights of stockholders.

40. Leasing and delivering railroad
works to a lessee, with a stipulation to

have the shares of dissenting stockholders
valued and paid for, is not a taking of
property without first making compensa-
tion. The shares and not the works are
the property of the stockholders, and these
are not taken until paid for. Black v. D.
and R. Canal Co., 7 C. E. Gr. 130, ca.se re-
versed, 9 C. E. Gr. 455.

41. The act of March 17th, 1870, (P. L.
1870, p. 91<3), provides compensation for
unwilhng stockholders, before their prop-
erty is taken. S. C, 9 C. E. Gr. 455.

42. A provision in an act authorizing a
company to purchase the road constructed
by another company, provided "That
nothing in this act contained shall in any
wise afiect any right whatever, either at
law or in equity, of any stockholder, or
other pei-son in, or any claim or demand
against the company, " whose road it was
contemplated to purchase. Held, that the
purchase authorized aflected the rights of
the stockholders in the company, whose
road was to be purchased. Kean v. John-
son, 1 Stock. 401.

43. Also, that the legislature intended
that the purchase should not be made
without the consent of every stockholder
of such company. Ibid.

See CoxsTiTUTiox. ^^ 101, 191, Corpora-
Tioxs, §^ 40, 41, 135.'

(iii) Mode of consolidating.

44. Where railroad companies were
authorized to consolidate their capital
stock, and one of them which had then
mortgaged its after-acquired property was
authorized in lieu thereof, to purchase the
stock of the other company, and the pur-
chase, sale and delivery of the stock were
actually made for that purpose, and an
actual consolidation of the roads was in
fact made and recognized. Held, to be in
accordance with the provisions of the acts.

Williamson v. X. J. S. R. R. Co.. 11 C. E.
Gr. 398.

See Ck)KPORATioxs, i 1.54a.

(7) To take tolls.

45. The franchise of taking tolls upon
public ferries, bridges, or highways, is a
part of the sovereign prerogative, which
can only be obtained by grant. Rail-

roads for popular use. and for tolls, are
publici juris. P. R. P. v. Xat. R. R. Co., 8
C. E. Gr. 441 : P. and D. B. P. P. Co.. v. D.
and P. Canal Co., 3 C. E. Gr. 546, 570; C.

and A. P. P. Co. v. Briggs, 2 Zab. 643, 679,

note.

46. Under a statute enacting that " all

the rights, powei-s, privileges and fran-

chises granted to any other companj- *
* * in said counties are * * * con-
ferred on the E. R. R. Co. in respect to its
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branch road and its leased lines." Held,

not to allow the Erie company to charge

for freight at the rates of other local com-
panies with which it docs not connect.

McGrccjor v. K. R. R. Co., G Vr. 115.

47. Respecting freight, the continuous
line formed under the act is entitled to the

powers and privileges of its connection,

only in respect to such connections. Ibid.

122 ; S. C, G Vr. 89, 94.

48. A company operating a viaduct
which is not a toll bridge, but merely a

highway by railroad, over a rivbr, is not
chargeable with a usurpation of a fran-

chise to take tolls. Att'y-Gen. v. D. and B.

B. R. R. Co., 12 C. E. Gr. 1.

See Bridges, M 3G, 37, Common Car-
riers, H 5, 42, 43, 45, 46, 48, 49, Constitu-

tion, ^ 190, Contracts, ? 190, Eminent
Domain, ^ 12, Estoppel, § 95.

II. Construction.

(a) Location.

(1) W/icn route 2S not designated.

52. Two rai'road companies were incor-

porated to complete two independent lines

across the state. No route was prescribed

to either, other than the termini. There
was no conflict of routes on the face of the
charters, and no necessary conflict in car-

rying out the objects of the charters. Held,

that the prior right attached to the com-
pany which first actually surveyed and
adopted a route, and filed their survey in

the office of the secretary of state. M. and
E. R. R. Co. V. Blair, 1 Stock. 635.

53. No specific route was granted to

either company—a right to no particular
place accrued to either, until such com-
pany had selected or determined upon a
location. Ibid.

•54. No iinportance shoukl be attached
to the fact that the charter of one compa-
ny was passed seven days before that of
the other. Ilnd.

5o. The mere experimental surveying of
a route will not confer any vested or legal

right until it shall have been adopted.
Ibid.

56. Under a charter to construct a rail-

road from C. to A., with liberty to make a
lateral road to B., and no route designa-
ted between C. and A., an injunction will

not be granted merely l)ecause the main
road goes through B. The corporation
must confine themselves to the route pre-
scribed, but if there is a discretion not
clearly abused, the court will not interfere

by injunction. Bonaparte v. C. and A. R.
R. Co., Bald. C. C. 205.

57. A cbartcr authorizing the defendants
to " construct a railroad from * * * *

to some suitable point in Orange street, or
some street north of said street, or south of
Market street," does not relate to the route
l)ut to the termination of the road, and
therefore does not prevent the companj'
from locating their road through Market
street. McFarland v. 0. and N. H. C. R.
R. Co., 2 Beas. 17.

(2) Controlled by local authorities.

58. Where the laying of the track and
the use of the road are authorized by the
municipal authorities, its location in the
street rests in the discretion of the corpo-
ration, or of those having the control and
regulation of the streets. It cannot aft'ect

the question of right. Hogencamp v. P. H.
R. R. Co., 2 C. E. Gr. 83.

59. Under the clause in the charter, that
if a railroad company find it necessary to

change the location of any portion of any
turnpike or other public road, they are
authorized and emi^owered so to do and
to occupy such portions of the turnpike or
road as they may deem necessary or expe-
dient, (fee, the company are not the sole

judges of the necessity or expediency
of changing the location, &c., and have
not the power to make such change
whenever they decide that it is necessary
or expedient, but only, when in (act, the
necessity exists. E. and A. R. R. Co. v.

Greenivich, 10 C. E. Gr. 665, affirming 9 C.

E. Gr. 217. See Bridges, U 21-23.

60. Because the company find it to their

pecuniary advantage or convenience to

make such change of location, is not suffi-

cient. Id. 9 C. E. Gr. 217. See Elmira Iron
Co. V. E. R. R. Co., 11 C. E. Gr. 284.

61. The charter of a street railroad com-
pany authorized it to lay rails in the streets

of a city, upon first obtaining the consent
of the common council. By a supplement,
it was positively authorized to construct
several tracks specified in the supplement,
without any condition or reference to the
consent of the common council. Held,

that as to such tracks, the consent ot

council was not necessary. Jersey City v.

J. C. and B. R. R. Co., 5 C. E. Gr. 360.

(3) When a condition of right to enter.

62. Where the charter authorizes an
entry for the purpose of locating the route,

and directs the location to be made, and a
survey of the route to be deposited in the
office of the secretary of state, and that
then the corporation may take po.ssessiou

of such land, use and occupy it for the
construction of the road, the location and
deposit of the survey are conditions pre-

cedent to their authority to enter for the
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purpose of constructing, and their entry

for sucli latter purpose is a proper subject

of injunction, if the condition be not per-

formed. Bonapurte v. C. and A. Ji. R. Co.,

Bald. C. C. 205.

See E.MisEXT Dom.vi.v, 1(6), Ixjuxctioxs,

§79.

(b) Acquisition of lands of individuals.

(1) Interest acquired by consent.

03. Where a company obtains under its

charter the consent of the owner by deed,

with covenant for further assurance by
conveyance, the company does not be-

come a tenant at will, but the license is

coupled with an interest, and is eflective

to hold the grantee in possession to carry

out the purposes of the charter, until such
further assurance and complete title to

the lands is made. N. J. M. R. R. Co. v.

Van Syckle, 8 Vr. 490. See License.
04:. Such interest within the designated

route may be transferred to another com-
pany, into which the original company
.shall merge or consolidate by legislative

authority. Ibid.

04f/. In order to pass the estate, the
evidence of the owner's consent or agree-

ment must be in writing. Hetfield v. C.

R. R. Co., 5 Dutch. 571.

See E>[iXEXT Domain, § 10.

(2) Condemnaiion.

05. Where a railroad sixty-six feet wide
was consolidated with one of one hundred
feet, and " in its further construction and
completion, maintenance, use, ttc.,'" the
former was to be " regulated and governed
by the provisions in the charter " of the
latter. Held, that ability was conferred
upon the consolidated road to make their

road one hundi-ed feet wide from one
terminus to another. Childs v. C. R. R.
Co., 4 Vr. .323.

See Constitution, 111(a)(5), Corpora-
tions, §§ 140, 147, Eminent Domain.

(c) Occupation of highways.

(1) Authority.

00. Under a general power to construct
a railroad, the power to occupy a highway
longitudinally will not be implied. J/.

07ui E. R. R. Co. V. Newark, 2 Stock. 352,

302.

07. It does not follow that because the
legislature intended to confer all the pow-
ers necessary for the company to carry
out the object for which they were incor-

porated, that they are therefore necessarily
clothed with all powers to meet that ne-

59

cessity ; and that when not expressed,
such powers are to be derived by implica-
tion. Ibid. See M. and E. R. R. Co. v.

S. R. R. Co., 5 C. E. Gr. 542, 502.

08. The legislature has the power to

authorize the use of a public highway for

the purpose of a railroad, in such a man-
ner as not entirely to destroy its use in the
ordinary mode. The use of public high-
ways belongs to the [lublic, but they have
not been dedicated to any particular
mode of travel or use. It is consistent
with their original design that the\' should
be adapted to the convenience and im-
provement of the age. M. and E. R. R.
Co. v. Newark, 2 Stock. 352.

09. The authority of a railroad company
to lay tracks in a pul)lic highway, must be
given by express enactment, or if it rests

upon implication, it must flow necessarily

out of the law from which it is derived.

State, Hoboken Land O). v. Hoboken. Vr.

205 ; A try-Gen. v. M ami E. R. R. Co , 4 C.

E. Gr. 380, case reversed, o C. E. Gr. 530.

See Corporations, | 28.

70. The legislature has full power to

authorize the laying of railways in the
streets of a citv. Pat. and Pas. H. R. R.
Co. v. Paterson, '9 C. E. Gr. 158 ; M. and E.
R. R. Co. V. Neivark, 2 Stock. .352. 357.

See Constitution, §? 131-133.

70a. Query. Whether without the con-
currence of such authority, a municipal
corporation, under the power to regulate
streets, mav grant it. Staie, Montgomery v.

Trenton, 7 Vr. 79, 83.

71. The purchase of the fee of lands in

a public street, does not authorize a rail-

road company to construct their road
upon it as against the public, without
express authority of law, or as against

individuals who have the right or ease-
ment of passing over it. Att'y-Gen. v. M.
and E. R. R. Co., 4 C. E. Gr. 387, case re-

versed, 5 C. E. Gr. .530.

See Constitution, P. 132. 1.33, 170, Ease-
ment, 1(6), I 97, Eminent Domain, §§ 20, 35,

Estoppel, ?? 92a, 93, Municipal Corpora-
tions, Vi 89, 98, 110, lltJ-122. Nuisance.

I U 10, 19, 20.

I (2) Conditions imposed, and their effect.

I

I (i) By legislature.

72. A company having authority to lay

! a railway in the .street of a city, and having
complied with all the conditions of its

! charter, is entitled to operate such railway

I

without other restrictions on the part of

I the city, than those to which it may
I

have voluntarily submitted, or such as

may arise from reasonable municipal reg-

\ ulations. State, Pat. and Pas. H. R. R. Co.
' v. Paterson, 9 C. E. Gr. 158.

73. Before a railway should be con-

structed in the streets of a city, the char-
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ter required the consent of a majority of

the property owners along the proposed
route, and also that of the city, to be iirst

obtained. Held, that the consent of a ma-
jority of the property owners is not a con-
dition precedent to the consent of the city

;

it is immaterial which is first obtained.

Ibid.

See Constitution, ?§ 132, 210, Eminent
Domain, § 6, Estoppel, |? 92, 92«, 93, Mu-
nicipal Corporations, ?? 110, 116-120.

(ii) By municipal authorities.

74. A supplement providing that the
company in laying, repairing and main-
taining their rails, &c., shall be subject to

such conditions as council in the ordi-

nance granting consent, shall have impos-
ed, and council having granted consent
upon condition that another company
should have the joint use of the track laid

in certain streets. Held, that the effect

Avas to subject the franchises of the first

company to the joint use of the specified

tracks. J. C. and H. R. Co. v. J. C. and B.
Co., 6 C. E. Gr. 550, 556, reversing 5 C. E.
Gr. 62.

75. A section of such ordinance grant-
ing consent, further provided that the
first company should agree to obtain a
supplement by which if possible they
should be subject to such conditions
as council in the ordinance granting
consent may have imposed. Held, that
the agreement to apply for such supjile-

ment includes the section granting con-
sent. Ibid.

76. The supplement having been obtain-
ed embraces the section of the ordinance
granting consent, and such section is as
much a part of the supplement as if em-
bodied in terms therein. Ibid.

77. A provision in the ordinance, in case
of disagreement between the companies
as to the expense or manner of laying the
tracks, or their use, such disagreement
should be finally adjudicated and settled by
the common council, was proper and law-
ful. It became embodied in the act of i

incorporation, and is a condition on I

which the franchise is to be enjoyed, and '

does not depend merely upon the force of
an agreement to arbitrate. Ibid.

See Constitution, § 210.

(3) Right acquired by the company.

78. The termination of an agreement
as to the terms of use of tracks through
certain streets does not affect the right'of
joint use, or entitle the first company to
enjoin the other from using the tracks un-
til a new agreement could bemade, or the
common council should adjudicate the
matter in accordance with the ordinance

granting consent. /. C. and H. R. Co. v.

./. C. and B. Co., 6 C. E. Gr. 550, reversing
5 C. E. Gr. 02.

79. Common council has no power to
declare a forfeiture of the right to use the
tracks, for non-payment of the amount
adjudicated. The right is vested, and no
authority was given to the council to for-

feit for non-payment. Ibid.

80. A subsequent ordinance providing
that the second company should have the
joint use of the tracks of the first com-
pany, &c., "upon their agreement, &c.,"
does not qualify such right, but subjects
the joint use to the condition contained in

the ordinance granting consent. Ibid.

81. The tracks subject to the joint use
are only those named in the last mention-
ed ordinance. Ibid.

See Easement, | 97, Municipal Corpora-
tions, I 98.

(d) Occupation of lands under water.

82. A statute giving a railroad company
the right to lay their road along a river,
and to acquire the rights of the shore
owners, will not be construed to give, by
implication, the right to take the land of
the state lying below high water-line.

Stevens v. P. and N. R. R. Co., 5 Vr. 532;
Stevens v. E. R. R. Co., 6 C. E. Gr. 259.

83. Such authority cannot be derived
from the subject-matter, since the road
could not be constructed in the river, with-

out authority first to fill in the river bed.

Stevens v. E. R. R. Co., 6 C. E. Gr. 259.

84. Nor, from the necessity of going
into the river, where the provisions of the
act clearly show the intention that it

should be constructed ouiside of the river.

Ibid.

85. The power to build a viaduct
" across any navigable or other river,

stream or bay in this state," confers the
power to extend a viaduct as fiir as the
state line, (above tide-water,) in the river

forming the boundary between this state

and Pennsylvania. Att'y-Gen. v. D. and B.
B. R. R. Co., 12 C. E. Gr. 1.

86. Lands under water, granted by the
state to a corporation under the eighth
section of the riparian act, (P. L. 1869, p.

1022), are not lands belonging to the state

within the meaning of the thirty-sixth

section of the general railroad act, although,
in such grant, a rent, payable to the state,

is reserved, and in the instrument of grant,

power to re-enter for non-jDayment of rent

is reserved. Such lands may l)e con-

demned, and applied to other public uses,

b}^ proceedings to condemn against the

corporation grantee. Hudson Tunnel Co.

v. Att'y-Gen., 12 C. E. Gr. 573, reversing

S. C. Id. 176.

86a. An act extending the time for the
completion of their tunnel, did not, by
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implication, confer iipon railroad com-
pany, organized under the general law,
(7-". L. 187-'), p. 88), the right to construct
their tunnel in the land ot" the state under
the waters of the Hudson, without lirst

obtaining consent of the Board of Ripa-
rian Commissioners. S. C, 12 C. E. Gr.

176.
• 87. The D. and B. B. E. K. Co., in erect-

ing piers upon the land under water in the
Delaware river above tide-water, have not
violated the thirty-sixth section of the
general railroad law, (P. X. 1878, p. lOG),

prohibiting corporations, formed under
that law, from taking any land imder
water belonging to the state, unless the
consent of the riparian commission-
ers shall lirst have been obtained. Att'y-

Gen. v. D. and B. B. R. R. Co., 12 C. E.
Gr. 1.

See CORPOKATIONS,
MAIN, I 223.

^ 37, Eminent Do-

(e) Crossings.

(1) Public liighimys.

88. Where the charter directs the com-
pany to keep sufhcient passages over or
under their railroad where any public road
crosses the same, it is lawful for such
company, having laid a public road over
their track, subsequently to lay the same
through a tunnel under such track, when-
ever the safety or convenience of the
public requires the change. C. R. R. Co.

ads. The State, 3 Vr. 220.

89. The grant of the right to construct a
railroad on a specified route, without ex-
press words, gives, as against the public,
the right to cross all public highways which
said route may intersect. Att'y-Gen. v. 31.

and E. R. R. Co., 4 C. E. Gr. 387, case re-

versed, 5 C. E. Gr. 530 ; M. and E. R. R.
Co. V. Newark, 2 Stock. 352, 362.

90. Where a railroad charter gives the
company power to alter and grade the
public and other roads crossing their rail-

road, so as not to impede the travel on
such roads, the company have no right to

change the route of any public or other
road. W. R. R. Co. ads. The State, 5 Dutch.
353.

(2) Private ways.

91. Where a railroad company is required
by charter to build wagon ways over their

road where it crosses a farm, a provision
that the land owner may build the wagon
way, and recover its value of the company,
does not relieve them from the duty, or
from an action for the damages for not
performing it. It is a cumulative remedy.
Green v. M. and E. R. R. Co., 4 Zab. 486.

92. Such count for not erecting suitable
wagon ways, need not allege that excava-

tion was wrongfully made, or made without
consent of owner—nor is it necessary to
aver a request to provide them—but it is

necessary to aver what ways and how
many the company have failed to erect.
Ibid.

See Bridges, U 59, 60, 62-64, Estoppel,
134.

(3) Railways.

92o. Where a company claimed a right
by agreement to cross another track with-
out making compensation, they were al-

lowed to go on with the construction, on
condition that the respondents make and
pay for all alterations in the petitioners'
track, where rendered necessary thereby,
and give bond to pay for all other damage
indicted, including the vakie of the land
occupied, preserving to the petitioners the
use and benefit of their drill-yard, &c., the
grade of which would be affected by the
raising of the track at the crossing. Coev.
N. J. Midland Raihvay Co., 1 Stew. 27.

See Eminent Domain, §§ 5, 25.

(f) Compensation.

93. A company having the right to the
joint use of the track of another company,
cannot exercise such right entirely at the
expense of the latter company. /. C. and
H. R. R. R. Co. V. J. C. and B. R. R. Co., 6
C. E. Gr. 550, reversing 5 C. E. Gr. 61.

94. It is an unlawful apjiropriation of
proi^erty for another railroad company
to use such track constantly or at regular
intervals, where such company was author-
ized to lay a railroad of like character in
the same direction for part of the route.
S. C, 5 C. E. Gr. 61.

95. Nor has a coach company, compet-
ing with a horse-railroad company, such
right. Camden H. R. R. Co. v. Citizens

Coach Co., 1 Stew. 145.

96. The legislature has power to author-
ize a railroad company to occupy a public
highway, either with or without compen-
sation. M. and E. R. R. Co. v. Newark, 2
Stock. 352, 357, 358.

See Constitution, 111(a)(5), § 244, Cor-
poration, § 146, Eminent Domain, | 29, IE,

Equity, || 46-48, 1345, 1369.

III. Operation.

(a) Liability.

See Actions, g^ 36, 41-43, 45, Agency,
80, Animals, | 5, Common Carriers,
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Corporations, VIII, Damages, ?§ 20, 21, \ the depot at Jersey City.

Easement, '^, 36, Error, U '"^l, 66, Master R. R. Co., 6 Vr. 89.

AND Servant, U ^-'i, 12-17, Xegligp:nce,

McCh-egor v. E.

I 6, Nuisance, § 139.

(b) Duty as to crossings.

99. " In crossing ordinary roads, caution

and care are chiefly demanded to avoid
running iigainst or over anybody else ; in

ci'ossing raih'oads, it is exacted to avoid

being run over yo\n-.self. In the former
case the Ijlame attaches -pHma facie to the

party doing the injury ; in the latter, it

attaches, in the first instance, to the party
obstructing tlie track." Telfer v. N. R. R.

Co., 1 Vr. 188, Van Dyke, J.

100. Discussion of the reciprocal duties

of railway companies and persons crossing

railroads. Ibid.

101. As a general rule, a raih'oad com-
pany is not bound to keep a flagman at

the points where its road intersects public

highways. P. R. R. Co. v. Matthews, 7 Vr.
531. See Negligence, | 4.

102. But this may become a duty in-

reason of such company constructing its

road so as to make the crossing or use of
such highways unnecessarily dangerous.
Ibid. 531.

103. As where the company for its own
convenience curves its track as it leaves a
deep cut within a few feet of a highwaj-

;

or where they erect buildings close along
such track, and by these means, or either

of them increase the danger of using the
highway. Ibid. 535.

104. The question whether flagmen are
to be kept at every cross-road, is not to be
left to the caprice of juries. Ibid. 534.

See Negligence, |§ 4, 10, 17, 28-30, 37.

(c) Connecting and continuous roads.

(1) What constitutes.

106. Two railroads form a continuous
line when their tracks and rails join in
such a manner that a train may pass from
the tracks and rails of the one directly
upon those of the other. Black v. D. and
R. Canal Co., 7 C. E. Gr. 130. Supra, |g 13,

14.

107. They form a connected line when
this is done by means of an intervening or
connecting road. Ibid.

108. The works of the United Companies
form both connected and continuous lines
with the works of the P. R. R. Co. Ibid.

lOy. Tlie Eric Railway Company forms
a continuous line from Paterson to the
Hudson river, made up as follows : for
about one and a half miles from Paterson
it uses the franchises of the P. and R. R.
R. Co., and for the remainder of the dis-

tance, those of the H. R. R. Co., down to

(2) Contracts between.

(i) As to extensions and gauge.

110. A contract between railroad com-
panies concerning rates of freight and fare

upon extensions not authorized at the time
of the contract, is not within the necessary
scope of anv implied power of the corpora-
tion. 3L and E. R. R. Co. v. S. R. R. Co., 5
C. E. Gr. 542, 564, reversing 4 C. E. Gr. 13.

111. Even if no question of power to con-
tract concerning them interfered, where
a contract respecting rates covers " any
future extensions or branches," extensions
afterwards authorized and built, will not
be substituted for otlier extensions and
modes of transi;)ortation authorized at the
time of the contract, without an intention
to that effect in the contract. Ibid.

See'Contracts, | 162.

(ii) Breach and waiver.

113. A railroad company having, by
contract, the right to run over the defend-
ants' road, upon accounting to the defend-
ant company, by the 15th of each month,
for the month preceding, and paying the
ascertained balance due defendants within
ten daj's after, and being three months in

arrears, the receiver of the defendant road
severed the connection between the roads.

On petition to restore connection and for

damages for interruption of business.

Held, that the petitioners were not entitled

to relief, on the ground of oppressive and
unwarranted conduct on the part of tlie

receiver. Elmira Iron and Steel Rolling

Mill Co. V. E. R. R. Co., 11 C. E. Gr. 284:

113a. The lailure to enforce strict per-
formance of the contract is not a waiver
of the right to insist upon it. Ibid.

114. In dealing with the lines of public
travel and transportation, the court, as far

as practicable, regards the public conve-
nience, but it will not disregard or subor-
dinate to that convenience, the rights of

those by whom sucli lines are owned, or
who are pecuniarily interested therein.

Ibid.

114rt. Provision made for the perform-
ance of the contract on equitable terms.

Ibid.

See Corporations, § 143, Equity, 1 1453,

Landlord and Tenant, § 38,

(3) Precedence in use of common track.

115. The statute provided, that all trains

over a road through a tunnel made a
public highway for all trains, "should be
so regulated * * * as not to interfere
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with the use and occupancy," of two com-
panies designated. Held, to give the right

of precedencie in the use of such road to

all defendants' trains of every description.

D. L. and W. R. R. Co. v. E. R. R. Co., C.

E. Gr. 298.

110. But any unlawful use of this
privilege, with a view to embarrass or
impede the complainants in tlie use of the
tunnel, or the road connected with it, will

be a ground of interference by this court.

Ibid.

117. A deed, after granting a right of
way over a road through a tunnel, con-
tained the following clause :

" and the use
of any tracks * * * shall not at any
time be such as to interfere with, obstruct,

or delay the running of any trains of the
, according to such time-tables as they

shall from time to time adopt." Held,
that thereby the trains having precedence
through the timnel were limited to those
run in conformity with the time-tables,
and those trains only, will be allowed pre-

cedence. Ibid.

118. Where the right of precedence was
disputed, it being uncertain whether the
complainants derived their right under
the contract or under the statute, that
part of the regulations of the defendants
giving preference to extra or irregular

trains, enjoined. Ibid.

(d) Receivers.

(1) Power to appoint.

119. When two or more I'ailroads enjoy
property or a franchise which is held in
common, or in which there is a right to a
common use, equity has i^ower to estab-

lish regulations for its use, and to appoint
a receiver to oversee the execution of such
regulations. D. L. and W. R. R. Co. v. E.
R. R. Co., 6 C. E. Gr. 298.

120. The authorities go no further than
to say that a receiver will not be appointed
to supersede permanently the mana-
gers of a railway, and to take entire charge
of the affairs of the road. Ibid.

(2) Didies.

121. The receiver of a railroad company
need not apply to the court for instructions,

before severing connection with a railroad
in default as to compensation according to

the terms of the contract. Elmira Iron Co.

V. E. R. R. Co., 11 C. E. Gr. 284, 287.

122. An application by the receivers

of an insolvent railroad to issue certifi-

cates of indebtedness to cover certain

expenses, and an order of the court there-
on accordingly, does not bind the receivers
or the trust fund to pay particular items of
such expenses, the jiroprietj^ of whose pay-
ment was not before the court. Coe v. N.
J. M. R. R. Co., 12 C. E. Gr. 37.

123. Nor will the court compel the re-

ceivers to deliver to creditors certain cer-

tificates of indebtedness, which the receiv-
ers were authorized by the court to issue,

and which they had ottered to such cred-
itors in payment of rolling stock, and which
offer the ci-editors had accei)ted, where it

appeared that it had been in the power of
such creditors to retake their property at
any time, and also that it would he disad-
vantageous to the trust fund for the re-

ceivers to pay the contract price. Ibid.

124. The court will consider specific

complaints of maladministration against
a receiver, notwithstanding the irregular-

ity of the method by which thej' are
brought to its notice, e. g. by way of peti-
tion under an order for leave to answer
etc., in the name of the receiver in a fore-

closure suit. Coe V. N. J. Midland Railway
Co., 1 Stew. 31.

See Negligence, § 15.

(3) Staying proceedings of.

125. Where a railroad has not been
operated for many weeks, and a receiver
has been appointed under the act, (P. L.

1874, p. 12), the i^roceedings of the receiver
will not be stayed to allow an inquiry into

the causes of the fiiilure of the company
to operate. In matter of L. B. and S. S. R.
R. Co., 9 C. E. Gr. 398.

(4) Re-delivery to company.

126. When any company whose prop-
erty is in the possession of a receiver ap-
pointed under the statute, (P. L. 1874, p.

12), shall satisfy the chancellor of its ability

and readiness to operate its road, the re-

ceiver will be ordered to deliver it up. In
matter of L. B. and S. S. R. R. Co., 9 C. E.
Gr. 398."

127. As a general rule, the road so taken
should be returned to the company which
was in possession when the receiver was
appointed. L. B. and S. S. R. R. v. Sneden,

11 C. E. Gr. 539, afhrming 9 C. E. Gr. 402.

128. On a petition for the surrender of

such road, the right of possession cannot
be settled between two companies each
claiming such right ; that is a iiiatter to

be settled between the opposing parties in

due course of law. Ibid.

129. So where it appeared that the peti-

tioning company had been run by another
company when a receiver was appointed
for both under the act, (P. L. 1874, p. 12),

the petition that their road be surrendered
to the first company and that they be per-

mitted to run it themselves, was denied,

the possession of such road being in dis-

pute between the two companies. Ibid.
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RELIGIOUS CORPORATIONS.

I. Civil Rights and Duties.

(o) Of the corporation.

(1) Organization.

(2) Church property.

(6) Of the minister, <tc.

(c) Of the members.

II. Faith and Worship.

I. Civil Rights and Duties.

(a) Of the corporation.

(1) Organization.

1. Religious societies, incorporated under
the act [Rev. Religious Societies), present

a three-fold aspect: (1) The congregation
which usually meets together for religious

worship and instruction
; (2) The church,

strictly so called, composed of those enti-

tled to full church privileges, and, (3) the

trustees or corporation. Miller v. Baptist

Church, 1 Harr. 251, 253, Rytrson, J.

2. An election of trustees of a Presbyte-
rian church, by persons who are not
contributors to the support of the church
(and therefore not qualified by their rules

to vote), is void. State v. Crowell, 4 Hal.
390.

3. All disputes arising in the Reformed
Dutch church respecting the validity of an
election, appointment or call of elders and
deacons, must be referred to the church
judicatory to which the congregation is

subordinate; that is, first to the classis,

next, to the particular synod, and lastly,

to the general synod. Den. Day v. Bolton,

7 Hal. 20G.

4. The decision ot the classis upon anj'^

such election, appointment, or call, is

final, unless appealed from ; and its deci-

sion will be respected by the supreme
court, and full efiect given to it. Ibid.

5. Though the consistory may be dis-

satisfied with the decision of the classis,

they cannot get clear of the decision by
changing their allegiance. Ibid.

6. Whomsoever the judicatory of the
Dutch Reformed church decide to be the
spiritual officers, the supreme court are
bound to respect as such. Ibid.

7. When a religious society, incorporated
under the general act, hold a new election
of trustees for the purpose of being incor-
porated, if the object of the new election
and certificate is to preserve, and not to

change or dissolve tlie old corporation,
the new corporation is a continuance of
the old. Miller v. English, 1 Zab. 317 ; S. C,
2 Hal. Ch. 304.

8. A congregation or inferior ecclesias-

tical corporation which, by its organiza-
tion, is connected with and subject to the
superior jurisdiction of the church to

which it belongs, cannot, by the act of the
corporation, or a majority, secede from
the denomination, declare themselves in-

dependent, and take their corporate prop-
erty with them. Den. American Primitive

Society v. Pilling, 4 Zab. 653.

9. Who are members or officers of a
church is determined by the constitution
and the ecclesiastical courts of that

church. Ibid.

10. A separation of a portion of the
religious society of Friends constituting

the yearly meeting of the society, does
not necessarily destroy or impair it, nor as

respects its legal existence, even weaken
the original institution. Hendrickson v.

Decow, Sax. 577. Infra, |§ 27, 46, 50, 53.

11. A portion of any religious society
cannot disfranchise the rest, declare the
society dissolved, erect among themselves
a new bodj' within the limits of the ancient
society, and declare itself to be the ancient
society. Ibid.

12. In the Reformed Dutch church,
under the statute of New Jersey, incor-

porating religious societies, the civil of-

fice of trustee grows out of the ecclesias-

tical office of minister, elder, or deacon.
Every minister, elder, or deacon, properly
called and instituted, is, virtute officii, a
trustee, and must necessarily remain such
as long as his ecclesiastical office con-
tinues. Doremusy. Dutch Reformed Church,
2 Gr. Ch. 332.

13. Ministers, elders, or deacons, law-
fully elected and ordained, and thus in-

ducted into office, though they afterwards

secede, renounce the authority of the
classis and general synod, and unite with
another ecclesiastical body, do not thereby
divest themselves of their offices. Ibid.

14. There must be a removal or amotion,
by a competent power, to determine an
office. Ibid.

15. If there be a resignation, the resigna-

tion must be accepted; and if there be
an absolute vacation of an office, such
vacation must be recognized and acknowl-
edged. Ibid.

16. When the original title of an office

is sufficient, though good cause of amotion
be shown, even in a case where the charter

declares that for such cause of amotion
the officer shall vacate his office, the office

is not determined until there be an
amotion. Ibid.

See Corporations. U 63-67, 98, 102, 103,

162, Quo Warranto, | 5.

(2) Church property.

17. The act to incorporate the trustees

of religious societies does not, proprio
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vigore, do more than vest the legal title

of the ecclesiastical property in such
trustees. Morgan v. Rose, 7 C. E. Gr.

583.

18. The statute was designed to create a
simple trust, so that tlie trustees must
hold and dispose of the i^ropertj' in con-
formity to tlie directions of their cestuis
que trust, who may be, either the congi'e-

gation, or certain ollicials, according to the
rules or disciphnc of the ])articular church
or society. Ibid.

19. The common law right of alienation
by religious cf)rporations has not been re-

strained in this state by statute. Van Hou-
ten V. First Reformed Dutch Church, 2 C. E.

Gr. 12(5.

20. The real and personal estate of a re-

ligious corporation is trust propertj^, not
to be controlled by the will of the cestuis

qw trust, much less by a bare majority
of them, but by the trustees, the duly con-
stituted guardians of the rights and inter-

ests of the congregation. Ibid.

21. Individuals subscribed and contribu-

ted a large fund for the purpose of build-

ing a church at Cape May, for visitors of
all denominations of Christians, upon the
trust that title was to be vested in and
held for the purpose aforesaid by individ-

uals holding the Presbyterian faith. Held,
if the property was conveyed to individuals
of the Presbyterian persuasion ; if a trust

was created by which the property was to

be held by individuals holding the Presby-
terian faith, to be used as a house of wor-
sliip for the contributors to the fund and
others, visitors at Cape May ; if the indi-

viduals in whom the title to the property
was vested violated their trust by convey-
ing the property to an ecclesiastical body
under the organization of the Methodist
church, who hold it for the exclusive bene-
fit of persons of their own persuasion, and
excluding all other denominations of Chris-

tians, then the contributors are entitled to

their bill in this court for the protection of
the court, because they are deprived of their
benefit to the trust property. Licdlam v.

Higbee. 3 Stock. 342.

22. The premises in question, and upon
which the defendants had erected a house
of worship, were conveyed to them for the
consideration of one thousand dollars.

The deed was an absolute conveyance in

fee upon certain trusts that the property
should be held as a Lutheran church for-

ever, &c., and contained a clause that the
grantee should not by deed alienate, dis-

pose of, or otherwise charge or encumber
said property, Sec. The corporation exe-
cuted a mortgage to secure a legitimate
debt. Held, that the corporation had the
legal title to the land, and the power at

law of executing the mortgage, and that
there was no equity in refusing to enforce
the mortgage for the payment of an honest
debt of the corporation under color of pro-

tecting a charitable use. Maqie v. German
Dutch Church, 2 lieas. 77, 2 McCart. 500.

23. A dissension having arisen in an in-

corporated religious society, growing out
of the question whether a house of wor-
ship should be built at another place, a
part of the congregation built the new
house, and elected a l)oard of trustees. A
part of the congregation remained in the
old building; and the persons claiming to
be the trustees of the old society refused to

the new party entrance into the old bury-
ing ground for the purpose of burial ; and
the new party, on several occasions, broke
open the gates of the old burying ground,
for the purpose of burying therein. On
bill filed, an injunction was granted re-

straining such forcible entry. On answer
and argument the court held, that a forci-

ble en1;ry for such purpose was not such
an injury as called for the interposition of

the court bv injunction. Miller v. English,

2 Hal. Ch. 304, S. C, 1 Zab. 317.

24. Where a fund was raised by mem-
bers of a religioiis society known as " the
Chesterfield Preparative Meeting of the
Society of Friends, or people called Quak-
ers, at Crosswicks," for the declared pur-
pose, "that the principal should remain a
permanent fund, under the direction of
the trustees of the school at Crosswicks, to

be chosen by the said Preparative Meeting

;

and the interest should be applied to the
education of such children as then or
thereafter should belong to the same Pre-
parative Meeting, whose parents should
not be of ability to pay for their educa-
tion." This fund may not be divided, as

often as this body shall separate, and parts

of it be diverted from its declared purpose,
and appropriated to the education of chil-

dren of persons connected with other relig-

ious persuasions. Hendrickson v, Decow,
Sax. 577.

25. The trust can only be exercised
by a meeting of the religious society of
Friends ; and the fund can be only used
for the education of children of persons
belonging to a meeting of that society.

Ibid.

26. A change in the ecclesiastical re-
lation of a church for whose benefit prop-
erty is held in trust, does not necessarily

involve any perversion of the trust, or

diversion of the fund from its legitimate

purpose. Swedesborough Church v. Shivers,

1 C. E. Gr. 453.

27. It is a well established principle, that

when part of any religious association

separate and establish a new society,

they cease to be members of the original

societj'', and have no longer any claim to

the property of the latter. Associate Re-
formed Church X. Trustees of Theological

Seminary, 3 Gr. Ch. 77. Supra, I 10.

28. In Presbyterian societies the con-
gregation are the substantial, beneficial

owners of the church property, and the
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trustees the legal instruments to execute
]

their will. Worrell v. First Church of Mill-

stone, 8 C. E. Gr. 96.

29. Trustees have no legal right to at-

tempt to defeat an agreement entered into

by the congregation. Ibid.

See Devise, §^ 93, 112, Equity, |? 42-44,

Legacy, U 128, 129, 133, Mortgage, § 404.

(bl Of the ministei', &e.

30. The pastoral relation is for religious

and not mercenary ends, but the contract

involved in it gives pecuniary riglits which
the law enforces and protects, and the sur-

render of which, when it involves matter
of pecuniary loss, is lawful matter of com-
pensation, and is a valid considei'ation for

a contract to pav money. Worrell v. First

Church of Millstone, 8 C. E. Gr. 96.

31. Query. What is a sufficient call of a
minister of the gospel, or contract by a

church with him, to make the trustees

liable to an action for the recovery of his

salary. Miller v. Baptist Church at Alloways-

toivn, 1 Harr. 251. See Baptist Church v.

Mulford, 3 Hal. 182.

32. A minister of the Protestant Episco-
pal church has either the possession of

the church edifice, or a right, in the na-

ture of an easement, to enter therein, on
all occasions set apart in the parish for

divine services, and a substantial interfer-

ence with such right will lay the ground
for an action at law. Lynd v. Menzies, 4
Vr. 162.

33. The English ecclesiastical law
forms the basis of the law regulating the

aftairs of this denomination of C!hristians.

Ibid.

34. In order to vest the pastor with the
ordinary rights in the temporalities per-

taining to his office, it is not necessary for

the congregation to be incorporated, nor
that the title to the church should be
lodged in such congregation. Ibid.

35. Equity would not be justified in issu-

ing an injunction to enjoin a clergyman,
who, without any pretence of right, should
take upon himself to trespass upon a con-
gregation, by entering their pulpit, and
promulgating his peculiar religious doc-
trines. Lutheran Church v. Maschop, 2
Stock. 57.

See Corporations, | 233, Equity, § 1299,
Injuxctiox, § 73, New Trial, | 99.

(c) Of the members.

36. To constitute membership of any
church, two points at the least are essen-
tial—a profession of its faith and a submis-
sion to its govei'nment. Den. Day v. Bol-
ton, 7 Hal. 206.

37. After persons withdraw from a
church, they do not continue members of

it simply because they hold the same re-

ligious faith and tenets as the members
of that ch urch . Ibid.

38. A person is not entitled to vote as a
member of a Presbyterian congregation
who does not contribute to all the neces-
sary expenses of the church his just pro-
portion, according to his own engagements
or the rules of that congregation. State

V. Crowell, 4 Hal. 390.

39. Where property has been given in

trust for a church not incorporated, it is

competent for any person belonging to

that church, on behalf of liimselfand of

all others belonging thereto and enti-

tled to the use of the funds, to come into

a court of equity to enforce the execution
of the trust. Associate Reformed Church v.

Trustees, etc., 3 Gr. Ch. 77.

40. And if the church consists of various
congregations, any one or more of them
which is incorporated, may in like man-
ner enforce the execution of the trust.

Ibid.

41. Where the pews in a church have
been purchased and a title given to the

purchaser, he has but a qualified inter-

est. His right is subject to that of the

trustees or owners of the church, who have
the right to take down, rebuild, or remove
the church for the purpose of more conve-
nient worship, without making any com-
pensation to the pew-holders for the tem-
porarv interruption. Va)i Houten v. Mc-
Kdway, 2 C. E. Gr. 126.

42. On the application of a pew-owner,
a court of equity will not enjoin the pull-

ing down and rebuilding, or removal of

the church edifice by the trustees, when-
ever it shall be found expedient and proper.

Nor will it aftect the question, that the ap-

plication is made by a majority of the

church and congregation entitled to vote

at its congregational meetings. Ibid.

43. On a bill filed by pew-holders in a
church, an injunction Avas granted restrain-

ing the authorities of the church from pull-

ing it down for the purpose of using the

materials in the erection of a new church
on a different site. Van Ham v. Talrnage,

4 Hal. Ch. 108.

See Easement, ? 38, Justices Court, ? 62.

Supra, U 2, 9, 10.

II. Faith and Worship.

44. Courts have no right to institute an
inquiry into the doctrines or mode of
worship of any religious society, unless

such inquiry shall become absolutely ne-

cessary for tiie protection of trust property.

Lutheran Church v. Maschop, 2 Stock. 57.
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45. This court cannot inquire into the
doctrines and opinions of any roliijious

society, for the purpose of deciding whetlier
they are right or wrong. Hendrickson v.

Decoiv, Sax. 577.

46. If a fact be necessary to be ascer-
tained by the court, for the purpose of
settUng a question of property, it is the
duty of the court to ascertaii; it ; and this

must be done by such evidence as the
nature of the case admits. Ibid. Supra,

47. If the doctrines held by any religious

society be important in determining a
question of property, the party who would
avail themselves of such doctrines, must
prove them. Ibid.

4S. The general synod of the Associate
Reformed church have, by tlie constitu-

tion of the said church, no authority to do
any act, or make any regulation, which
interferes with the established order of
the church. Trustees of the Associate Re-
formed Church V. Trustees of the Theological
Seminary, 3 Gr. Ch. 77.

49. The act of union between the gen-
eral synod of the Associate Reformed
church and the general assembly of the
Presbyterian church, adopted on the
twenty-lirst day of May. eighteen hundred
and twenty-two. is invalid. Ibid.

50. A transfer of the funds of the
church, as a consequence of tlie said

union, and necessarily connected there-

with, is also invalid. Ibid. Supra, | 10.

51. That portion of the Associate Re-
formed church which refused to acquiesce
in the act of union, but maintained its

separate and independent existence, re-

tained all the rights and interest in the
funds wliich the church possessed prior to

the act of union. Ibid.

52. The court of chancery will go a great
way in protecting trust property, even to

examining into the creeds and doeti'ines
of religious societies, if the nature of the
trust depend upon them. Rainier v. How-
ell, 1 Stock. 121.

53. But it must appear in tlie bill that
the trustees are perverting the property
entrusted to them to uses and purposes
inconsistent with that trust, and tliat tlie

matters complained of were not such as

had been committed to their discretion

;

and for this purpose the court must be
able to ascertain the limits of their autlior-

itv over the propertv under their charge.
Ibid. Supra, I 10.

54. Matters of faith are not governed by
the will of a majority, expressed at a
regular meeting. Miller v. English, 1 Zab.
317.

55. The prohibition to sell, contained in
the second section of the act to prevent the
disturbance of meetings for religious wor-
ship, [Rev. Vice and Immorality, | 10), is

not confined to the sale of spirituous
liquors ; but forbids the sale of any article

of trade or traffic, within three miles of
the place of such meeting, during the
time of worship ; subject to tlie excep-
tions contained in the third section of the
act. Rogers v. Brown, Spen. 119.

See Damages, ^ 30. British Quarterly
Review, Oct., 1876, p. 198.

REMAINDERS.

I. Vested.

II. Coxtixgext.

I. Vested.

1. Courts lean towards construing re-

mainders vested, rather than contingent.
Den. Hopper v. Demarest, 1 Zab. 525, case
reversed, 2 Zab. 599 ; Van Dyke v. Vander-
pool, 1 McCart. 198.

2. A remainder is vested where there is

a present, fixed right of future enjoy-
ment. Weehawken Ferry Co. v. Sisson, 2
C. E. Gr. 475, 2 Beas. 168.

3. An estate was conveyed to the
grantees in trust to permit the grantor
and his family and the father of the
grantor, during their lives respectively, to

enjoy the estate, and take the rents and
profits thereof, and after their death in
trust to convey the premises to the son of
the grantor and "to such other lawful
issue as the grantor may then have living,

share and share alike in fee simple, as
soon as he or they arrive at age." Held,
that the son of grantor had a vested inter-

est, which was not determinable by his

death before the happening of the contin-
gency upon which the legal estate was to

be conveyed to him, viz., the determina-
tion of the intervening life estates. Price

V. Sisson, 2 Beas. 168, 2 C. E. Gr. 475.

4. When lands are devised to any per-
son for life, and at his death to go to his

heirs, the children of the tenant for life

take immediately a vested remainder in

fee, by virtue of the tenth section of the
act directing the descent of real estate.

Demarest v. Hopper, 2 Zab. 599 ; S. C, 1

Zab. 525; Ross v. Adams, 4 Dutch. 161,

179; Den. v. Laquear, 1 South. 301; Den.
Abrahams v. English, 2 Harr. 281 ; Ken-
nedy v. Kennedy, 5 Dutch. 185, 187 ; Moore
V. Rake, 2 Dutch. 574; Quick v. Quick, 6 C.

E. Gr. 13 ; Cromll v. Sherrerd, 5 Wall. 268.

[Rei\ p. 299].
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5. The tenth section does not apply to

estates limited in special tail. Zabris-

kie V. Wood, 8 C. E. Gr. 541.

6. The whole practical effect of this

clause seems to be to abolish the rule in

Shelly's case, when an estate is given for

life with a remainder to the heirs general
of such donee. Ibid. See Demarest v.

Hopper, 2 Zab. 599, 614.

7. Every kind of estates tail are regulated
by the eleventh section of said act. Ibid.

8. In every ca-se in which an estate tail,

by the rules of the common law, is created,
the eleventh section of the act of descent
applies, and this result would obtain if an
estate tail with a fee simple expectant
thereon should be created. Eedstrake v.

Townsmd, June, 1877.
9. A deed was made, on the 31st August,

1810, In- G. G. to D. and E his wife, con-
veying to the said D. and wife the premi-
ses in question for and during their natural
lives, and the life of the survivor of them,
and after their decease, to the children of
the said D. bj- his said wife, and to their

heirs and assigns for ever. Held, that the
remainder vested in the children li\-ing at

the date of the deed, subject to open and let

in after-born children. Graham v. Hough-
talin, 1 Vr. 552.

10. Under the bequest (Legacy, | 169) the
sons and daughters of the testator, living

at his death, took a vested interest in the
residuary gift, defeasible upon the death
of the legatee for life, leaving issue. Wood-
ward V. Wooduard, 1 C. E. Gr. 83.

11. Where remaindermen did not join in
executing a mortgage given by a life-

tenant, and were not made parties to
the suit, they will not be barred by estop-
pel, although the mortgage sought to be
foreclosed assumes to convey an estate in
fee, and they knew it, and were aware of
the foreclosure proceedings. Wilkins v.

Kirkhridt, 12 C. E. Gr. 93.

See CoxvEYAXCE, §§ 269, 272, 273, De-
scent, ?§ 5, 6a, 7, 13, 30, De\'ise, ?§ 8, 9. 11,

12, 20. 29, 33, 48. 57. 59, 61, 168, Ejectment,
'i 25. Estoppel. ? 170, Execution, ? 89, In-
fants, ? 9, Legacy, II, ^ 169-172, 190-192,
194-196.

II. Contingent.

12. A clause. " in case John die before
twenty-one, or without issue, then the
estate to be equally divided among mv
surviving children," creates an estate in
remainder in such surviving children. Hol-
conib v. LaJce, 4 Zab. 686, 1 Dutch. 605.

13. The estate devised over was a con-
tingent remainder which could only vest

in interest in the daughters in the event
tliat John died without issue, and in pos-
session, in the event of both or one of
them surviving him. Ibid.

14. As the daughters both died before
John, the estate never vested in them, or
either of them. All thej' ever liad was a
mere possibility ; on their death the
estate in remainder became extinct. Ibid.

15. A conveyance by deed to M. and his

issue, and in default ofsuch issue to the sur-
viving sons and daughters of the grantor,
" and in case either of the sons or daugh-
ters die without issue, their shares to go to

the survivors * * and in default of issue

of the survivors to the right heirs of A."
A. (the grantor) had four sons and three
daughters who survived him. They all

died before his son M., except one daugh-
ter. M. died without issue, leaving a sister

(the mother of the defendant) surviving.

Held, that a son of a deceased brother of
M., was not entitled to any share of the
estate, his father having died before M.
Westbrooke v. Romeyn Bald. C. C. 196.

16. Where a contingent remainder is

given to a class of persons, or to a person
or persons by description, and the contin-

gency consists not merely in the uncer-
tainty of the person or persons by whom
the estate is to be taken, but in events dis-

connected with the person or persons to

take, when the contingency happens, the

estate vests in the person or persons then
comprehended in the class or answering
the description. Den. v. Crawford, 3 Hal.

90, case reversed Jan. 1820.

17. A contingent remainder cannot be
conveyed, except by estoppel. Den. Hopj-

per V. Demarest, 1 Zab. 525. [Rev. p. 167,

§82.].

18. Tlie question, how far a deed of re-

lease will operate to transfer a mere con-

tingent remainder discussed, but not deci-

ded; and being a question of strict law,

should be settled in a court of law. Acker-

man V. Vreeland, 1 ^McCart. 23.

19. Whether the estate is to be divided

according to the law, as it existed at the

death of the testator or at the death of the

devisee for life, depends upon the question,

whether the estate of the devisees in re-

mainder is vested or contingent. If their

estates vested at the death of the testator,

no subsequent change of the law could

alter them. If they remained contingent

until the death of the devisee for life, the

law. as it then stood, must regulate the

decision. Van Tilburgh v. Hollimhead, 1

McCart. 32. •

20. The rule is, that when an interest is

given to one for life, and after his death to

his surviving children, only those can take

who are alive at the time the distribution

takes place, and the estate is therefore con-

tingent. Ibid.

See Conveyance, \ 180, Legacy, III.
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REPLEVIN.

I. When it Lies.

(a) Subject-matter,

{b) Pldintif's right.

II. BOXD.

(a) Form and validity.

(6) Assignment, and action,

III. Pleading and Practice.

(a) Writ.

(b) Pleadings.

(1) Pleas.

(2) Replication and pleas to

avowries.
(c) Proof of title.

(d) Verdict and judgment.
(e) Practice and costs.

I. When it Lies.

(a) Subject-matter.

1. The use of the writ of replevin, and
the relief afforded by it, are not limited to

the taking of goods and chattels by way
of distress. Where goods or chattels are
unlawfully taken, or so taken as to enti-

tle the owner or possessor to an action of
trespass, an action of replevin may be
maintained. Bruen v. Ogden, 6 Hal. 370

;

Cal'lwell V. West, 1 Zab. 411, affirmed, 3
Zab. 736 ; Frazier v. Fredericks, 4 Zab. 162,

170 ; Chambers v. Hunt, 3 Harr. 339, 341,
353 ; Brown v. Bissett, 1 Zab. 267, 276.

2. Under certain circumstances goods
taken in execution are repleviable, as
if an officer having an execution against
A., executes it upon the goods of B.. re-

plevin may be maintained by B. against
the officer. Ibid.

3. If a marshal of the United States, by
virtue oi n fieri facias in debt, issued out of
a district court of the United States,

against A., B. and C, upon a judgment'
in favor of the United States against
them, seizes the property of D., replejfi^
may be maintained in a state court by
D. against the marshal, although in"" seiz-

ing the property the marshal acte<l tinder
the direction of the district attorhe.}' of the
United States. And the state courts are
not prohibited by the constitution of the
L'nited States from entertaining jurisdic-
tion of such a case. Ibid.

4. Replevin will not lie in favor of one
of two joint owners or tenants in common
of personal propertv. Chambers v. Hunt,
3 Harr. 339, 343, I'Zab. 620, 623, 2 Zab.
552, 556.

(b) Plaintiff's right.

5. A general or special property in

goods, with actual or constructive })OS-

session, is suilicient to maintain replevin.

Haythorn v. Rushforth, 4 Harr. 160 ; Bruen
v. Ogden, 6 Hal. 370, 374; Chambers v.

Hunt, 3 Harr. 339, 344 ; Brown v. Bissett,

1 Zab. 267, 278.

6. It is not necessary there should be a
manual seizing of the property to consti-

tute a tortious taking. An unlawful inter-

meddling with, or an exercise or claim of

ownershii) over it, without authorit}' or
right, will maintain replevin. Ibid.

7. A right to the possession and con-
trol of the goods at the time of commenc-
ing the action, is sufficient to maintain
replevin. Chambers v. Hunt, 3 Harr. 339,

344.

7a. But the plaintiff must have such
ownersliip or exclusive right to the pos-

session at the time of commencing suit.

That he had a right to tlie possession and
use of the chattel when the defendant took
it from him, is not sufficient. Ibid.

8. An action of replevin will not lie

where there is only an unlawful deten-
tion of the property ; to sustain tlie action

there must be an unlawful taking. Har-
wood ads. Smethurst, 5 Dutch. 195. See
Haythorn v. Rushforth, 4 Harr. 160. But
see Rev. p. 677, § 2.

9. A bond issued by a county, under
legislative authority, payable to

or was feloniously stolen from
the owners. In an action of replevin by
the real owner, it was held that he could
not recover the bond of a holder who had
subsequently bought it in tlie market, bona

fide, for a valuable consideration. Boyd
V. Kennedi/, 9 Vr. 146.

10. Difference between replevin and
trespass or trover, as to plaintiff's right.

Chambers v. Hunt, 3 Harr. 339, 344, 346.

' II. Bond.

' (a) Form and validity.

11. A replevin bond with a condition
" to prosecute the suit and to return the

same goods and chattels, if return thereof
shall be adjudged," is not void or defect-

ive, although the condition directed by the

statute be " to prosecute the suit with
effect and without delay, and to return
the goods and chattels distrained " in case

return shall be awarded. West v. Caldivell,

3 Zab. 736, affirming 1 Zab. 411.

12. " To distrain," in such bond, means
to make a seizure of goods, which is done
by the writ of replevin as well as by the

warrant of distress, and " adjudged " and
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Pleading and Practice.

" awarded " mean the same thing, in the
sense in which they are used. Ibid. 739.

(b) Assignment, and action.

13. Where the act .simply requires the

sheriff " to a.«sign " the bond to the plain-

tiff, it need not be assigned under hand
and seal in the presence of two witnesses,

Everett v. BartMt, Spen. 117.

14. The bond taken by the sheriff, in an
action of replevin not brought to recover
•goods distrained for rent, is for his own
security, and is not assignable. Gordon
ads. Willimnson, Spen. 77. But see Rev.

p. 678, § 7.

1-5. In the case of replevin in distress for

rent, the jury are authorized by the statute

to assess the value of the property taken
;

in other cases of replevin they have no
such authority either by statute or at com-
mon law ; and their finding in this

respect will not be evidence of the
value of the property againr-t tiit- plaintiff

or his sureties on the replevin bond. Ibid.

16. Except in replevin for goods dis-

trained, the statute does not require ap-
praisal, and an appraisement and recital

of it in condition of bond does not ex-

clude proof of real value of goods : the
condition is for the return of the identical
goods, not their value. Caldivell v. West, 1

Zab. 411. affirmed 3 Zab. 736.

17. History of replevin bond. Ibid. 420.

1>. The appraisement is only for the
purpose of guiding the sheriff as to the
amount of security. S. C, 3 Zab. 736.

19. In an action on a replevin bond the
return of an " eloignment "' on a writ de
retorno habendo, is conclusive. .S". C.,1 Zab.
411. .See EviDEXCE, § 240.

20. Query. Whether in such action, the
writ of return is necessary. Ibid. 419.

21. In such action the writ of replevin
and the record of such action, and writs of

fi. fa. and retorno habendo. are competent
and relevant evidence under the sugges-
tion of breaches. No damages can be
recovered on the breaches assigned with-
out them. S. C, 3 Zab. 736, 739.

22. If the plaintiff by execution recover
the amount of damages awarded him, he
cannot also enforce the defendant's bond.
Field v. Pod, 9 Yr. 346, 349.

See Bonds, § 87, Damages, IV(6), U 112,

113, 117.

III. Pleading and Practice.

(a) Writ.

23. In this state the action of replevin
has alwavs been commenced bv writ

:

formerly issuing from the court of chan-
cery, but since 1795 from the supreme
court and the courts of common pleas.

Snedeker v. Quick, 6 Ilal. 179, 180.

24. The writ must specify the goods and
chattels to be replevied, or it may be
quashed, even after an appearance has
been entered. Ibid.

See CORONER.5, § 1.

(bi Pleadings.

(1) Plea.$.

25. If a defendant omits to plead non
cepit, or cepit in alio loco, but pleads prop-
erty in himself or another, and issue be
taken on the right of j)roperty, the place
of taking the goods is not material. Em-
mett V. Brings, 1 Zab. 53.

26. If the action of replevin is brought
by the defendant in the execution, it is

sufficient for the officer to show the judg-
ment and execution. But if the plaintiff

in replevin is not the defendant in execu-
tion, besides showing the judgment and
execution, the officer should aver that the
goods were the property of the defendant
in execution, or at least that they were
taken in and from his possession. Bruen
v. Ogden, 6 Hal. 370.

27. A defendant in replevin may plead
property in himself or in himself and the
plaintiffs, or in himself and others, or in

the plaintiff and others, or in other pre-

sons ; Init in either ca;se. he must specially

traverse, by et non or absque hoc. that the
property belongs to the plaintiff in man-
ner and form, <fcc. Chambers v. Hunt, 3
Harr. 339.

28. In replevin the defendant (using the

form of a cognizance) avowed the taking
of the goods and chattels, tkc, by virtue of

an attachment, out of the county circuit

court, against certain non-resident debt-

ors, averred that the said goods were the
goods of the said debtors, and not of the
plaintiffs, and prayed a return. On special

demurrer, Held, that the form should
have been that the defendant avowed, and
not that he made cognizance : but that

the mistake was immaterial. Brown v.

Bissett, 1 Zab. 46.

29. Although otherwise in respect to

writs of executions, yet with regard to

mesm process, after the day appointed for

the return, the sheriff or the principal offi-

cer to whom the writ is directed, cannot
justify tliereunder without showing it

actually returned. Ibid.

30. There is an obvious distinction be-

tween the ca.se where the defendant, an
officer holding process, justifies or avows
under that process, as taking the goods of

the plaintiff in replevin, who is also the

person named in the process, and where
the process is against a third person.
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not the plaintiff in replevin. S. C, 1 Zab.

267.

31. In the former ca.se the avowant
should show valid proces.s and lawful pro-

ceedings on his part under that process,

for he is justilied only upon the speeial

authority to he found in his writ. I()id. 277.

32. Therefore plea.-^ hy the jilaintifls deny-
ing the matter alleged in the introductory
part of the defendant's plea or avowry, as

the existence of the writ of attachment,
the i)roeeedings of the sherift', levy, &c.,

held l>ad. Ibid.

33. Forms of pleas. Ibid. 268 ; Bruen v.

Ogdcn, 6 Hal. 370; Boswell v. Green, 1

Dutch. 390, 3'J2.

See Actions, § 76, Actions on Statutes,

i 4, Officers, g 16.

(2) Replication and pleas to avowries.

33a. To a plea of property in the de-

fendant, with traverse of the plaintiff's

title, the plaintif!' must reply, by taking-

issue on the traverse and re-aflirming, the
property to be in himself, in mode and
form, &c. He is not at liberty to traverse

that which is mere inducement to the
traverse offered bv the defendant. Cham-
bers V. Hunt, 3 Harr. 339, 2 Zab. 552;
Brown v. Bissett, 1 Zab. 267, 274.

34. So, where the avowries admit the
taking and traverse property in the plain-

tiff, what precedes this traverse is merely
matter of inducement and not traversable.

Bostvell V. Green, 1 Dutch. 390.

35. The defendant avowed taking the
goods under an attachment against a non-
resident debtor, and averred that said

goods were the goods of the said debtor,

and not of the plaintiff, and prayed a
return, the plaintiff claiming that such
plea is not strictly an avowry, but a mere
plea of property in a third person, and
that therefore only one replication can be
filed to each plea. Held, to po.ssess the
characteristics of an avowry, so far as re-

lates to the answer which may be given.
Broivn v. Bissett, 1 Zab. 267, 273.

36. Where the defendant, an officer

holding process, justifies or avows under
that process as taking the goods of the
plaintiff in replevin, who is also the per-
son named in the process, in such case
the plaintiff may deny the writ by nul
tiel record, or, admitting the writ, he may
traverse the matter of mere fact al-

leged in the plea or avowry. Ibid.

37. If the plaintiff in replevin, being the
defendant in execution, can successfully
controvert any part of the title shown
by the defendant in his plea or avowry,
that title is destroyed, his justification

fails, and he ought not to have a return
of the goods. Ibid. 278.

38. But if the process is against a third
person not the plaintiff, the denial of

property becomes the material alle-
gation, and the plaintilf will not Ite per-
mitted to pass Ijy this traverse and deny
the matters in the introductory part of
the plea, although set out in the form of
an avowry. Ibid.

39. Where the defendant avowed the
taking of the goods, &c., by virtue of an
attachment against a non-resident debtor,
and averred that said goods were the
goods of the said debtor, and not of the
plaintiff. Held, that the introductory
part of the pleas is but explanatory of the
main allegation, to wit : the traverse of
the plaintitf's title, and that traverse being
material must be accepted. Ibid. 278.

40. Forms of pleas to avowries. Ibid.

266, 270 ; Boswell v. Green, 1 Dutch. 390, 393.

See Actions, ? 76.

(c) Proof of title.

41. In replevin, when defendant pleads
proiierty in himself, and traverses the
allegation of projierty in the plaintiff, and
plaintiff rei^lies by denying property in
defendant, and re-affirming it in himself,
the burthen of proof lies on the plain-

tifi', who must show property in him-
self. Chambers v. Hunt, 3 Harr. 339, 1

Zab. 620, 2 Zab. 552.

42. He must show that at the time of
suing out his writ, he had such a genei'al

or special property in the goods as entitled
him to the exclusive possession of them,
as against the defendant. Ibid.

43. For, upon such issue, a mere naked
possessor}' riglit, without any title to or
right of exclusive possession of the prop-
erty, at the time of suing out the writ,

will not maintain replevin. Ibid.

44. The gist of the issue is property in

the plaintiff or not, and the defendant
having traversed the title of the plaintiff,

is not bound to prove at the trial the
affirmative part or inducement of his

plea, but mav rebut the proof offered by
the plaintiff'." S. C, 1 Zab. 620.

45. The defendant may show that he
and the plaintiff" are joint owners, in order
to rebut the exclusive possession of the
plaintiff. Ibid.

46. The plaintiff may recover on proof
of actual prior possession, of which he
was deprived l)y the defendant's Avrongful
taking. Ibid. 624.

47. Such recovery is on the presumption
of ownership, which accompanies actual
possession, which presumption may be
rebutted. Ibid.

48. Where the defendant pleads non
cepit, and property in himself or another,
to entitle the plaintiff to recover, he must
prove his right to the possession of the
property and the unlawful taking by the
defendant. Harwood v. Smethurst, 5 Dutch.
195.
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49. The plaintiff is not bound to prove

a caption unless it is denied by non cepit,

nor is he bound to prove his property

unless his right is denied by plea of prop-

erty in defendant or another. Pleading

only one admits the other. Ibid.

(d) Verdict and judgment.

50. The rule seems to be that where non
eepit and another plea entitling the party

to a return are pleaded, if non cepit is not

found for the plaintitt', or he is nonsuited

for failure to prove a caption, there will be
judgment de retorno habendo. Harwood
ads. Smethurst, 5 Dutch. 195, 202.

51. The provisions of the statute in case

the plaintiif sutler a nonsuit, apply only

to actions of replevin brought to recover

goods and chattels distrained for rent.

Gordon ads. Williamson, Spen. 77.

52. On a plea of property with special

traverse, and replication taking issue on
the traverse and re-affirming property in

the plaintiif. Held, that on such issue,

the plaintiff cannot have judgment, unless

the jury find the property to be in him, as

alleged in his declaration and maintained
in his replication. Chambers v. Hunt, 3

Harr. 339.

53. A verdict that the property is not in

the defendant, or not in those in whom by
the inducement to the plea it has been
stated to be, will not be sufficient. Such a
finding would be an immaterial one. Ibid.

54. If plaintiff and defendant appear to

be joint owners, the defendant is entitled

to a verdict. S. C, 2 Zab. 552.

55. In such case the only issue is prop-
erty in plaintiff, or not ; the allegation of

property in defendant is only inducement,
and not traversable, but it would seem
that, to entitle defendant to a judgment
of return, the allegation of property in

himself must be found for him. Ibid.

5(j. To a declaration in the detinuit

against a sheriff, he pleaded property in

the defendant in the executions under
Avhich he took, and by several avowries
alleged the precise time when he received
the executions and when he seized the
property, and that the goods were then
the property of defendant in execution

;

the plaintiff' traversed by replication in

the usual form, and issue was thereupon
joined. The jury found that, at the time
alleged in the declaration, the property in

the goods was in the plaintiif. Held, that
this was not error. Boswell v. Chreen, 1

Dutch. 390.

See Damages, IV(6).

(e) Practice and.costs.

57. In replevin, tlie court will not rule

the plaintiff to carry down the cause for

trial, or be non-prossed. The reasons
given. Broderick ads. Ames, 3 Harr. 279.

58. The defendant noticed for trial an
action of replevin ; the plaintiff not ap-
pearing, a verdict was taken for defend-
ant. Held, irregular, and verdict set aside.

A nonsuit should have been entered, and
the damages then assessed. Harwood ads.

Smethurst, 1 Vr. 230.

59. When each party in replevin partly
succeeds on a plea of title, each is entitled

to costs. Field v. Post, 9 Vr. 346.

EEPORTS, TREATISES, &c.

Broom's Commentaries, cited approvingly.
Hall V. Learning, 2 Vr. 321, 324, Beasley,

a J.

Buller, Justice, "the opinion of * * *

needs not to be. supported, and cannot
be weakened by inference or presump-
tion." Vanhorn v. Freeman, 1 Hal. 322,

326, Kinsey, C. J.
" Comberbach is a book of no great au-

thority." Barracliff v. Griscom, Coxe
193, 194, note [a), Kinsey, C. J.

Comyns, " who is said to be an authority
. himself" Hay v. Imley, Pen. 832, 836,

Pennington, J.

Coxe, " entitled to very little weight."
Demarest v. Hopper, 2 Zab. 599, 622, Car-

penter, J.

Doctor and Student, "that highly respected
treatise." State v. Hall, 4 Hal. 256, 261,

Eiving, C. J.

Espinasse's Reports, " are entitled to and
will ever receive from us, our serious at-

tention." Den. V. Vreelandt, 2 Hal. 352,

354, Kinsey, C. J.

Federalist, " now resorted to with almost
the veneration of judicial authority."

Bruen v. Ogden, 6 Hal. 370, 378, Ewing,
G.J.

Fonblanque's " excellent treatise." Mason
V. Evans, Coxe 182, 185, Kinsey, C. J.

Greenleaf, Judge, " one of the most accu-
rate of elementary writers." Hopple v.

Higbee, 3 Zab. 342, 350, Green, C. J.

Griffith's Register, approved. Den. Clark

V. Richards, 3 Gr. 347, 355, Hornbloiver,

C. J. ; Den. Hopper v. Demarest, 1 Zab.

525, 538, Green, G. J. ; Cornelius v. Giber-

son, 1 Dutch. 1,33, Green, C. J.; 1 Smith's

Lead. Cases, *83
; Tenbrook v. M'Colm, 5

Hal. 333, 337, Ewing, C. J. ; Wisner v.

Barnett, 4 Wash. C. C. 631, 640, Washing-
ton, J.; 4 Kent *453, note [a).

Griffith's Treatise, " great respect certainly

due." Springer v. Reeves, 1 South. 207,

Southard, J.

Griffith's Treatise, "entit?ed to the same
kind, if not indeed to the same degree
of respect as the precedent in Lilly."

Davison v. Schooley, 5 Hal. 145, 149, Eiv-

ing, C. J.

Hale's De Jure Maris, " of so high author-

ity, that from it there seems to be no
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appeal." Cobb v. Davenport, 3 Vr. 369,
371), Drpiie, J.

Hale's History of the Common Law. Den.
V. Jones, 3 Hal. 340, 347, Eir'nuj, C. J.

Ha\vkin"s Construction of Wills, " valu-
able treatise." Corwine v. Conoinc, 9 C.

E. Gr. 579, 583, Woodhall, J.

Johnson's Rej)orts, " accustomed so fre-

({uently to consult, as well from their
intrinsic merit as, ttc." Den. v. Bridge-
water Co., 5 Hal. 237, Ewing, C. J.

Mansliekl, Lortl. Rosevelt v. Gardner, Pen.
791, 795, Pennington, J.

Xoy's Reports, " unreliable." State v. Brien,
3 Vr. 414, 415, Bra><ley, C. J.

Paterson, Judi^e. Cozens v. Long, Pen. 764,

775, Pennington, J.

Paterson's Revision, statutes authorizing.
Murphifs Case, 3 Zab. 180, 194, Green, C. J.

Pennington on Small Causes, " great re-

spect due." Springer v. Reeves, 1 South.
207, Southard, J.

Pennsylvania decisions, " the fusion of
legal and equitable methods renders, of
greatly diminished value." Craig v.Hul-
schizer, 5 Vr. 363, 367, Beaslei/, C. J.

Preston's Sheppard's Touchstone. Osborne
V. Tunis, 1 Dutch. 633, 660, Green, C. J.

Sayre on Damages, " an essay of consider-
able merit." Stalcope v. Copner, Pen. 132,

133, Pennington, J.

Skinner, "a book of itself of no great au-
thority." Den. V. Vancleve, 2 South. 589,
658, Kirkpatrick, C. J.

Smith's History of New Jersey, cited.

Scudder v. Trenton Del. Falls Co., Sax.
694, 722, Vroom, C.

Vernon, "many of the cases in, are very
inaccurately reported." Williams v.

Carle, 2 Stock. 543, 551, Williamson, C.

Washington's Reports. Hall's Case, 1 Wall.
Jr. 88, Baldwin, J.

Wilson's Reports, " a very accurate reposi-
tory of judicial decisions." Conover v.

Smith, 2 C. E. Gr. 51, 56, Green, C.

REWARD.

1. To recover a reward offered for the
apprehension and conviction of a crimi-
nal, it is not sufficient to allege that plain-
tiff caused the criminal to be apprehended,
and that he was afterwards convicted, with-
out directly alleging tliat the plaintiff was
instrumental in the conviction. Furman
V. Parke, 1 Zab. 310.

See Assumpsit, §§ 8, 40, Contracts, ^| 8,

80, 197, Damages, § 110a, Debt, U 1, 22,

Evidence, | 600.

RIPARIAN RIGHTS.

See Water and Water Rights.

ROADS.

1. What Constitutes.

II. Proceedings to Lay Out, &c.

( rt ) Of applicants

.

(1) Notice.

(2) C^ualifications and duties.
(3) Form of application.
(4) ^Second application.

[b) Of the court.

(1) Jurisdiction to appoint.
(2) Judgment as to notices.

(3) Order of appointment.
Of surveyors.

(1)

(2)

(3)

(4)

(5)

(6)

Notice of meetings.
Qualifications.
Powers and duties.

Restriction as to houses.
Return.

,-, Map.
(<^0 Of freeholders.

(1) Application, appointment.
(2) Notice of meeting.
(3) Qualifications.

(4) Powers and duties,
(e) Filing caveat.

if) Recording return, and effect,

[g] Effect of vacation as to crossings.

II f. Setting aside Proceedings.

ib)

id)

ie)

(/)

Of the cotcrt.

The return of surveyors.

(1) Variance.
(2) Omissions and error.

(3) Defect or want of oath.

(4) Misconduct of surveyors.
The assessment.

Certificate of freeholders.

Nature of injury.
Evidence incase of defective return.

IV. Working and Maintaining.

(a) The overseer.

(1) Election and resignation.

(2) Duties and liabilities.

(3) Assignment of division.

(&) Working out tax.

(c) Encroachments.

(1) What constitutes.

(2) Proceedings to determine.
(i) Application,
(ii) Notice of meeting.',
(lii) Form and mode of determina-

tion.

(3) Preventive relief against.
{d) Liability of township.

V. Private or By-roads.

VI. Turnpikes.
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What Constitutes.—Proceedings to Lay Out, &c.

I. What Constitutes.

1. A road will become a public higbwaj',

or a laid out road, within the meaning of

the statute, either when it has been laid

out pursuant to tlie directions of the act,

or where it has been used over twenty
years as a highway, or where it has been
laid out and dedicated to public use as a

highway by the owner oi the soil, and
accepted or ratified as a highway by the

township or citj' in which it lies. Smith v.

State, 3 Zab, 130, 712 ; Holmes v. Jersey City,

1 Beas. 299.

2. A turnpike road, for many years

abandoned by the company which built

it, used by the public as an ordinary high-

way, and repaired at the public expense,

becomes subject to the laws concerning
roads, and the surveyors have power to

vacate it. State. Snedeker v, Snedeker, 1 Vr.

80.

3. A road used as such for forty years

and upwards, will be considered as regu-

larlv laid out, though no record be found.

Wardx. Folly, 2 South. 482; Aff'y-Gen. v.

M. and E. R. R. Co., 4 C. E. Gr. 386, 391
;

Vantilburgh v. Shann, 4 Zab. 740, 748.

4. The ancient rule of the common law,

that it was of the essence of a highway that

it should be laid to a market town, or from
town to town, and be a thoroughfare hav-
ing no tennimis a quo or terminus ad quern,

has been overruled. It is now not essen-

tial to a highway that it be a thoroughfare.

If, in fact, it is open and common to all

the public, it is a public highway, without
regard to the place of its termination.
State, Atkinson v. Bishop, 10 Vr. 226.

4a. History of road act. N. J. R. R. Co.

V. Suydam, 2 Harr. 24, 53.

5. A road may be laid out as a public
road, under our statute, though it have, at

one end, no outlet, and terminate on pri-

vate property. Ibid.

5a. A dedicated road more than four rods
wide cannot be accepted by a township,
nor will such acceptance be presumed
from an appointment of surveyors to va-

cate it. holmes v. Jersey City, 1 Beas. 299,

309.

See Easement, I{b), Evidence, | 147.

II. Proceedings to Lay Out, &c.

(a) Of applicants.

(1) Notice.

6. The notice of an application for a road
should designate the beginning and ter-

minating points. State v. Green, 1 Harr.
391, 3 Harr. 179.

7. Minuteness is unnecessary and im-
proper. Matter of Road, 1 South. 31.

8. It need not state the width. State v.

Shreve, 1 South. 297, 298.

9. Nor, the precise hour of the day
when the application will be made. Mat-
ter of Highway, Pen. 665.

10. When the application is to vacate
part of a public road which runs through
two townships, notices of the application
need be set up only in the township where
such part lies. State, Newell v. Bassett, 4
Vr. 26, 28.

(2) Qualifications and duties.

11. On application for appointment of

surveyors, the affidavit should show that

the petitioners are residents as well as
freeholders of the respective counties,

and should specify the places where the
notices were set up. Road in Sussex, 1 Gr.

157.

12. And a duly certified list of the sur-

veyors of the county in which the proposed
road should be submitted to the court.

Ibid.

13. The fact that the applicants are free-

holders and residents, may be proved by
persons in court when the application is

made. Matter of Highway, Pen. 665, 666.

14. An afladavit may l)e endorsed on
the notice and sworn to in open court, to

prove that notices were put up according
to law, and that the persons who signed
them were both residents and freeholders.

State v. Waldron, 2 Harr. 369.

15. Notice of the time and place of meet-
ing of the surveyors may be served by the
apphcants, or by any other person on their

behalf. State v. Atkinson, 3 Dutch. 420.

(3) Form of application.

16. Application for a road should desig-

nate the points of the beginning and
ending. Matter of Highivay, 1 Harr. 391,

' 2 Hal. 37 ; State v. Green, 3 Harr. 179 ; State
'

V. Hart, 2 Harr. 185.

17. It need not designate intermediate
points. State v. Green, 3 Harr. 179, 181.

18. But mathematical certainty as to

the points is not necessary. State v. Van
Buskirk, 1 Zab. 87 ; State v. Waldron, 2

Harr. 369.

19. Where beginning point is precisely

designated, it is not necessary that it should
be the centre of the road laid out. It

is sufficient if included anywhere in the

width of the road laid out. Ibid.

20. It need not name the owner of the

land at the beginning place. Precision

and certainty therein of the intent of the

petitioners is sufficient. State v. Waldron,

2 Harr. 369.

21. "To commence at * * and near * *

and to terminate * * to or near," is suf-
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ficient. State v. Northrop, 3 Harr. 271 ;

'

State, Parm.ley v. White, (J Vr. 203, 20-i.

22. "To begin at a stake in the middle of

the road, called the River bank road, in

the line of lands of S. and R.," when in fact

no stake was standing any where in the

middle of that road, is not such a designa-

tion as the statute requires. It is too in-

definite. State\. Green, 3 Harr. 179.
_'•'). Iiniimper to describe it by courses

and distances, because this would take

from surveyors all discretion. Matter of
Road, 1 South. 31 ; Matter of Highway, 2

Hal. 37, 38; State v. Atkinson, 3 Dutch.
420, 423.

24. General course is sufficient. Ibid.;

State, Covert v. Hulick, 4 Vr. 307.

25. It is a sufficient description of the

beginning to fix it *' in the public road
from G. to H., one rod distant from tlie

line of B." State v. Emmons, 4 Zab. 45.

20. An application for a road—" to com-
mence at a stake in the east side of the
main road, leading from Salem to Penn's
Grov3, thence running in a south-easterly
direction through lands of George Dancer
about twenty rods, to the north-westerly
corner of lands belonging to the applicant,

and there to end," is sufficient. Biddle v.

Dancer, Spen. 634.

27. Where the object of the application

is to alter an old road by vacating part of

it and laying out another instead of the
part vacated, there should be but one ap-
plication and return. Matter of Highway,
2 Hal. 37 ; State v. Bergen, 1 Zab. 342. See
State V. Green. 3 Harr. 179.

28. (lui^ry. Whether the laying out of

two or more roads can be applied for in

one application, or be embraced in one
order appointing surveyors. State v. Green,

3 Harr. 179.

29. So, whether laying out a public
road and vacating a private one, can be
included in one application. State v. Allen,

6 Hal. 203.

30. The petition of the freeholders for

laying out a road in two counties, must
be signed by ten freeholders in each
county. Matter of Road, 2 ii;\\.oCi. Contra,
Matter of Highway, Pen. 665, 666.

31. The petition ought not to designate
two particular routes, on one or the other
of wnich it is desired that the road should
be laid out. Matter of Highway, 2 Hal. 37.

See Certiorari, §§ 258, 259.

(4) Second application.

32. That the former order extended the
road a considerable distance l)eyond the
one now applied tor, and that one appli-

cation was for a four rod road, and the
other for a three rod road, brings the case
within the statute prohibiting two appli-

60

cations for the same road within one j'ear.

Mutter of Highway, Pen. 665, 666.

33. The year must be calculated from
the ending of the litigation upon the first

road, to the application for tlie second.
Ibid.; Matter of Highway, Pen. 10.38.

33a. Where a return is set aside because
two of the surveyors did not take the
oaths, another application may be made
within a year, because not a decision on
the merits. StiUe v. Potts, 1 South. 347.

(b) Of the court.

(1) Jurisdiction to appoint.

34. In the absence of special provisions
in the charter superseding or excluding
the means of procuring new highways,
within the boundaries of an incorporated
city, the court of common pleas has juris-

diction to appoint surveyors to lay out a
road within the city limits. State, Pancoast
V. Troth, 5 Vr. 378; State, Rogers v. Troth, 7
Vr. 422, 423.

35. Its jurisdiction can only be excluded
by an implication arising from the fact

that the town authorities are clothed with
full and complete jurisdiction over the
same subject-matter. Ibid.

36. In such cases the general act does
not apply. Cross v. Morristown, 3 C. E.
Gr. 305 ; Tainter v. Morri.'^toivn, 4 Vr. 57

;

State, Bodine v. Trenton, 7 Vr. 198.

37. Where a road has been laid out and
recorded, though never opened, the court
of common pleas may appoint surveyors
to vacate the same. State v. Salem Pleas,

4 Hal. 246.

38. It is not a sufficient reason for refus-

ing to appoint surveyors in such a case,

that a rule for an alternative mandamus
for the opening of the road was at the
time pending in the supreme court. Ibid.

39. Courts of common pleas have power
to appoint surveyors to vacate part of a
public road. State, Newell v. Bassett, 4 Vr.
26.

40. The common pleas cannot appoint
surveyors to vacate a road which had been
dedicated to public use, but had never
Ijeen recognized as a puVjlic highway by
lawful authority. Jersey C^ty ads. State,

Howeth, 1 Vr. 521, reversing .S'. C, Id. 93.

See Holmes v. Jersey City, 1 Beas. 299.

See Mandamus, | 16.

(2) Judgment as to notices.

41. Whether notices of the application
for the appointment of surveyors have
been set up according to the act, is a point

upon which the judgment of the common
pleas is final and conclusive. S!ate v.
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Schenek, 4 Hal. 107 ; State v. Smith, 1 Zab.

91 ; State v. Shreeve, 3 Gr. 57.

42. So, also in the case of a private road.

Hoagland v. Culvert, Spen. 387.

44. But not as to the sufficiency of the

advertisements themselves; and the su-

preme court will look into their contents,

to see that they give notice to all con-

cerned, of what is intended to be done.

Ibid.

45. The common pleas have no jurisdic-

tion to appoint surveyors without due
proof that the advertisements have been
set up according to law. State v. Shreeve, 3

Gr. 57.
4i). And the common pleas cannot set

aside the return and appointment, upon
the ground, that the court had made the

appointment, without proof, or without
sufficient proof, that the notices for the

application had been subscribed bj' per-

sons who were freeholders and residents in

the countv. Matter of Highway, 3 Harr.
291.

See Certiorari, ? 259, Courts, | 28, Evi-
dence, U 147-152, 515, Mandamus, I 18.

(3) Order of appointment.

47. The authority of the common pleas

depending on due proof of the setting up
of the advertisements, the order must
show that such proof was offered. State

v. Shreeve, 3 Gr. 57, 58.

48. An order appointing surveyors, re-

citing that "the court, being satisfied that
due and legal notice of this application has
been given," sufficientlj' shows that proof
has been given. State v. Lewis, 2 Zab. 564.

49. By the supplement to the road act,

{Rev. Roads, | 1), the words, "ever hav-
ing regard to the appointment of those
surveyors of the townships in which the
road is applied for to be laid out," &c., are
rendered inoperative, and it need not ap-
pear, in the order appointing tlie survey-
ors, that regard was had to the appoint-
ment of such surveyors. State v. Atkinson,
3 Dutch. 420.

50. But it seems that such words are still

operative in respect to private roads.
Ibid. 423, Clawson, J.

51. Reciting in tiie order that regard was
had to the appointment of the surveyors
of the township is sufficient, without
assigning the reasons why surveyors of
the township in which the road was to be
laid out, were passed by. State v. Berqen, 1

Zab. 342.
-^

52. The surveyors ought to be desig-
nated both l)v name and by townships.
State V. Potts, 1 South. 347, 2 South. 8(52.

53. It is irregular for the court to leave
the time and place of meeting blank.
State, Vanderbeck v. Blauvelt, 5 Vr. 261, 262.

See Courts, ^ 28, Evidence, V(6).

(c) Of surveyors.

(1) Notice of meeting.

54. Proof that notice to lay out was
legally given, must be made before the
surveyors, or a majority of them. State

V. Hall, 2 Harr. 374.

55. It is insufficient, if made before only
two of them, who met at the time and
place appointed and adjourned to another
day. Ibid.

57. Notice of meeting of surveyors to

vacate part of a road running through two
townships, need be set up only in the town-
ship where the part to be vacated lies.

State, Neivell v. Bassett, 4 Vr. 26, 29.

58. The statute requires personal notice
to each of the surveyors appointed, and
the omission to give such notice will viti-

ate the proceedings of such as receive
notice and meet in pursuance thereof.

State V. Van Geison, 3 Gr. 339 ; Shough, ex
parte, 1 Harr. 264; Bassett v. Clement, 2
Harr. 166.

59. Surveyors have no jurisdiction to

proceed, until they first inquire whether
advertisements of their meeting have been
set up according to law, and adjudge that
due proof thereof has been made to them.
Matter of Highway, 1 Harr. 91, 93.

See Affidavits, § 11. Infra, § 181.

(2) Qualifications.

60. The present act does not require
surveyors to be appointed from the town-
ships through which the road is to be laid

or vacated, or from the nearest town-
ships. State V. Van Buskirk, 1 Zab. SQ>

;

State V. Atkinson, 3 Dutch. 420; State v.

Bergen, 4 Zab. 548 ; Matter of Highway,
Pen. 1038.

61. The only restriction as to the locality

of surveyors is that regard be had to the
surveyors of those townships where the
road is applied for; and if the order of
appointnient states that " regard was had
to such surveyors," the requirement of the

statute is full v satisfied. State v. Van Bus-
kirk. 1 Zab. 86.

62. Under the first section of the act, the
common pleas and supreme court are

bound, as a legal necessity, to apjDoint the
surveyors of the township through which
the road is to run, unless it is to run
through their lands, or unless the court,

for some other reason in the exercise of a
sound discretion, shall think they ought
not to be appointed. Parsell v. State, Mann,
1 Vr. 530. See State v. WiUinghorough Road.
Coxe 128; State v. Elmer, Coxe 55.

63. The simple fact, that the surveyors
are taxpayers in the township, is not
suflicient to exclude them, or to warrant
the courts in refusing to appoint them.
The supplement of 1850, making the town-
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ships liable to pay for lands taken for

roads, furnishes no ground in itself to

which the discretion of the courts can be
applied. It may be an element, among
other reasons, which, taken together, the
court may deem sufhcient to exclude the
surveyors from appointment. Ibid.

G4. It is no objection that the siirveyor

has given an opinion as to the propriety
of laving tlie road. Matter of Highway,
Pen. 948. 8ee Judges, ? 8.

65. Nor that he had signed an applica-
tion for a road over the same route. State

V. Vandervere, 1 Dutch. 233, G69.

06. The fact of a surveyor of highways
having once acted in that capacity in lay-

ing out a highwa}', does not disqualify him
for acting in a similar capacity under a
subsequent appointment to lay out a road
over the same route. State v. Bergen, 4
Zab. 548.

6Ga. After the applicants have incurred
all the trouble and expense of having the
road laid out and the return made, an ob-

jection cannot be taken to the appoint-
ment of a disqualified survej'or. State v.

Bergen, 4 Zab. 548, 549.

See Municipal Corporations, I 49.

(3) Powers and duties.

67. Although elected to office by a par-
ticular township, a surveyor is an officer

for every other township as much as for

that in which he resides. State v. Davis,

1 Gr. 10, 11.
.

67a. Thejurisdiction to determine wheth-
er the public road applied for is necessary
for public convenience, is lodged exclu-
sively in the surveyors of the highways.
State, Atkinson v. Bishop, 10 Vr. 227.

68. The surveyors are chai-ged with the
duty of detei'mining its course and length,
according to their discretion, limited only
by the description of the road applied for,

and by the requirements of the statute.

State, Swanton v. Pierson, 8 Vr. 363.

69. The road act confers upon the sur-

veyors the power either to widen or nar-

row a public road. Holmes v. Jersey City,

1 Beas. 299. See Jersey City v. State, How-
eth, 1 Vr. 521.

70. But they cannot lay out a road of

greater width than that prescribed by the
statute, nor can they narrow a wider one.

Ibid.

71. They may lay out a road across a
navigable canal constructed by the author-
ity of the state. Morris Canal Co. v. State,

4 Zab. 64.

72. Wh-ere a supplement to a turnpike
company's charter authorised them to

abandon part of their route, and then pro-
vided that such abandoned part should
remain a public highw'ay. Held, that the

[

surveyors had no power to vacate a por-
tion of such abandoned part. State v. De-

\

mott, 2 Gr. 254. See Slate v. Snedeker, 1
Vr. 80.

73. Query. Whether they can constitu-
tionally vacate a highway, after an adjoin-
ing owner has made improvements upon
the faith of it remaining such. State v.

Snedeker, 1 Vr. 80, 83. See State, Imp. Co.

V. Seymour, 6 Vr. 47 ; AtVy-Gen. v. M. and
E. R. R. Co., 4 C. E. Gr. 386, 394. See
Easement, U 29, 76a.

74. The power to adjourn is not re-

stricted to the case where only a part meet,
but the whole six when met, may adjourn.
State V. Van Buskirk, 1 Zab. 86.

75. A majority of the surveyors ap-
pointed, may vacate, or lay out a road,
if the otlier surveyor or surveyors had due
notice of the time, and place of meeting,
and did not attend, or attending, did not
concur. State v. Van Geison, 3 Gr. 339.

76. If one or more of tlie surve5'ors be
absent, before they proceed, those who are
present should ascertain whether notice
has been given to those who are absent,
and if not, they should adjourn to another
day, with the consent of the majority, and
give written notice of such day, to the ab-
sent surveyor or surveyors. Ibid.

76a. In fixing the time of opening the
road, if the surveyors prescribe the period
within which it is to be done, they sub-
stantially comply with the law. Road in
Middlesex, 1 South. 290.

See Affidavits, | 9, Canals, U 57-61,
Certiorari, U 240, 241.

(4) Restriction as to houses.

77. The 79th section of the act prohibits
the pulling down or removal of any dwell-
ing-house by virtue of any provision in
that act, and this makes it unlawful to lay
out a road through such dwelling-house.
State, Rogers v. Troth, 7 Vr. 422, reversing
S. C, 5 Vr. 377.

78. Such section restricts the powers of
the surveyors in laying out roads, as well
as those of the overseers in removing en-
croachments. S. C, 5 Vr. 377.

79. The words " heretofore erected" in

this section, refer to the time of the laying
out of the road, and not to the time of the
passage of the act. Ibid.

80. Abilliard saloon attached to a hotel,

always used in connection with and as a
part of the hotel, is a part of the dwelling-
house, within the protection of such sec-

tion. S. C, 7 Vr. 422.

81. Aliter, as to a bark-house, and the
vats of a tannery. State v. Stites, 1 Gr. 172,

176.

82. Such section relates as well to the
laying out and alteration of streets in a
village, as to the removal of obstructions

in the country. State v. Hale, 1 Dutch. 324.

83. If the appointment was made before

the house was commenced, the fact that
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the ro.ad was laid out while the masons
were at work on the foundations, is not

within the prohibition of the statute. State

V. Waldron, 2 Harr. 369, 370.

(5) Return.

84. The return must show upon its face a

compliance with all the material direc-

tions of the statute. State v. Van Geison.

3 Gr. 339, 341.

85. Wlien the application for the ap-

pointment of surveyors, to lay out a private

road, pursues the words of the act, and is

embodied in the order of appointment,
and both show that the road applied for is

to run to and from the land of the appli-

cant, the return of the surveyors, "that
they think and adjudge the said private

road to be necessary, and do lay out the

same," is sufficient, without adding that

the road was laid to and from the appli-

cant's land. Potvell v. Hitchner, 3 Vr. 211.

86. A return vacating "all that portion

of the public road * * * whicli lies

between S. creek where the said road cross-

es the same, and where the road leading

to M. falls into or joins the said road,"

sufficiently fixes the beginning and ending.

State, Newell v. Bassett, 4 Vr. 26, 28.

87. A return signed by four of the sur-

veyors, without showing that the other

two were present, or had notice of the
i

time and place of meeting, is fatally defec-

tive. Griscom v. Gilmore, 1 Harr. 105;

Shough, ex parte, 1 Harr. 264.

88. It should set out the road in its

whole lengtli with such precision, that the

land-holders, and they who may have to

open or use it, may have no difficulty in

ascertaining where they have a right to

travel, or where they would be trespassing.

Ibid.

89. Stating the beginning point of the

road to be "at or near" a certain place is

too vague; so also if its termination is

expressed in the same or like terms. Ibid.

90. So, if it be described as "beginning
near the New Jersey Central Railway
depot, at Roselle, on the northerly side of

said depot, and in a line of a road known
as Chestnut street." State, Charlier v. Wood-
ruff, 7 Vr. 204.

91. It should sliow that the surveyors
received proof that publication had
been made of their meeting, and that they
decided upon it. State v. Scott, 4 Hal. 17.

92. Where surveyors met on the 2od, and
signed their report on the 2Gth, it need not
appear whether they adjourned in the
meantime, if they did not adjourn. Road
in Middlesex, 1 South. 290.

93. But if it appear that there has been
an adjournment, it ought also to appeal-

that tliat adjudication was in all respects

legal and proper. Ibid.; State v. Scott, 4
Hal. 17, 21.

94. It must show that an absent sur-

veyor had notice of their meeting, or such
notice nuist appear by proof laid before
the court. Bassett v. Clement, 2 Harr.
166.

95. The surveyors should certify in their

return that they had regard to the short-
est distance, or the presumption will be
that they had not. State, Roth v. Yauger,
5 Dutch. 384.

96. It should show that the road is laid

"as may appear to them to be most for the
jDublic and private convenience," and also
"in such a manner as to do the least injury
to private property." If the return shows
that public convenience was regarded, but
says nothing about private convenience,
tlie omission raises the presumption that
the latter was disregarded, and the return
will be set aside. State, Brock v. Lippincott,

1 Dutch. 434.

96a. If application is made to vacate an
old road, and lay out a new one, the re-

turn should particularly describe the old
road vacated, and also the new one laid

out. Ibid.

97. The return of surveyors must desig-

nate the township or townships in which
the road laid out is located. State v. Cake,

4 Zab. 516.

98. For some purposes, the recitals in a
return may be considered as part of the
return. Ibid.

99. Though the return does not express-
ly say in which of two townships the road
begins and in which it ends, yet where
these points are fixed with such precision
of description that nobody can possibly be
mistaken as to where they are, it is suf-

ficient. Ibid.

100. It is not necessary that the return
should show where the road laid out
crosses the township line. Ibid.

101. Where an act authorizes a turn-

pike to be built along a public highway,
upon such highway being vacated accord-
ing to law, if the surveyors of the highway
vacate the same, and in their return set

forth that such vacation is necessary for

tlie purpose of carrying into etfect the act

authorizing the turnpike to be built, it is

a vacation of the highway according to the

spirit of the act. Wright v. Carter, 3 Dutch.

77, case reversed. Id. 685, note.

102. The general meaning of that part

of the road act wliich requires the survey-
ors to make "return, &c., and reference to

the most remarkable places," is, that they
are to refer to such places and objects

along and near the line of the road, on
either side, as may seem to them most
likely to be useful as monuments by
which the true location of the road may
be determined. Hoffman v. Rodman, 10

Vr. 252.

103. The judgment of the surveyors
upon these points, if fiiirly exercised, will

not be reviewed. Ibid.

105. A return that the road shall be
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opened " on or before the first day of Sep-
tember next," a period of nearly a year
between the date of the return and the
first of September, is a suflicient fixing of

tlie ti)He of opening, lioad in Middlesex,

1 Soutli. 200.

10(5. Where the return of a road is sign-
ed by some of the surveyors only, it

sliould appear tliat the others either met
with them, or had notice of their meeting.
Siate V. Burnet, 2 Gr. 385 ; Griscom v. Gil-

more, 1 Harr. 105 ; State v. Van Geison, 3
Gr. 339, 342. See Certiorari, | 142.

107. If all ;ire present, but one or two do
not concur with the majority, the fact of
their being present ouglit to appear on
their return. State v. Van Geison, 3 Gr. 339,

342; Sliough, e.r parte, 1 Harr. 2G4.

108. Also, the fact that fnose who are
absent had been duly notified and did not
attend. Ibid.

108a. Or, by laying before tlie court
otlier proof to that effect. Bassett v. Clem-
ent, 2 Harr. 166.

109. In laying out a private road, the
surveyors must certify tliat they had re-

gard to the public and private convenience.
State, Parmley v. White, G Vr. 203.

(6) 3fap.

110. The map need not show where the
road crosses the township or county
lines. Road in Middlesex, 1 South. 290

;

State V. Cake, 4 Zab. 516.

112. Where a road is vacated, a map
should accompany the return, sliowing the
courses and distances, with reference to

the most remarkable places, and the
improvements tlirough whicli the road
passes, the same as is required in laying
out a road. State v. Lippincott, 1 Dutch.
434. See Mandamus, ^ 17.

113. The map may, by the direction of
the surveyors, be both made and annexed
by a practical surveyor, after they have
signed their return and separated. State

V. English, 2 Zab. 291, 713.

114. A barn or dwelling-house is not
sucli an improvement as is required to be
laid down in the map. State v. Smith, 1

Zab. 91.

115. The word " improvements," in

tlie fifth section of the act (Bev. Roads),
means enclosures, or enclosed fields—lands
fenced in, as distinguished from wastes or
commons. State v. Hoppinfi, 3 Harr. 423.

116. It is not necessary that the map,
required by that section, sliould show the
lines, and the courses and distances of the
several sides of every enclosed field through
which the road is to run. It is sufficient,

if the map shows, by continuous or dotted
lines, marked on it, where the road crosses
the fences that divide tlie different enclos-
ures, and the names of tlie

reputed owners, of the several lots. Ibid.

;

State, Taylor v. Hulick, 8- Vr. 70, 71.

(d) Of freeholders.

(1) Application and appointment.

117. "Applicants," in Rev. Roads, | 8,

means the injnred lantlowners. Matter of
Hightvay, Pen. 642.

117a. The caveator must make applica-
tion for the appointment of survey oi's at

the term succeeding tliat in which the
caveat was filed. State, Hubbard v. Reckless,

9 Vr. 393 ; State v. Waldron, 2 Harr. 369,

371.

118. If freeholders have been regularly
appointed, and owing to a mistake of the"
clerk in making out the order and certifi-

cates of appointment, their return has
been set aside, the court should not order
the return of the siu-veyors to be recorded,
but should make a new appointment of
freeholders. State v. Northrop, 3 Harr. 271.

119. The court will appoint freeholders,

although several terms have elapsed
after caveat filed, the cause having been
removed by writ of error to. the court of
errors. Matter of Highway, 1 Harr. 345.

120. W^here the cavecd was filed within
the time limited by law, and the request
for the appointment made at the next
succeeding term of court, the proceedings
will be sent back to the common pleas to

be proceeded in according to la.w, that is

by appointing freeliolders. Sicde v. Wal-
dron, 2 Harr. 369, 372.

121. If the case be removed hy certiorari,

the supreme court will direct an appoint-
ment to be made by the court below,
after tlie errors are corrected. State,

Hubbard v. Reckless, 9 Vr. 393 ; State v.

Northrop, 3 Harr. 271, 272, overruling
State V. Conover, 2 Hal. 203.

122. When part of the surveyors have
prevented one of their number from act-

ing, freeholders cannot be appointed. State

v. Shreve, 1 South. 297, 300.

(2) Notice of meeting.

123. Freeholders may proceed with-
out preliminary proof of the advertise-

ment of their meeting, and their certificate

will be valid, provided, that when called

in question, it can be sliown that public
notice had been given according to law.

Matter of Highway, 1 Harr. 91, 94.

124. If stated on the face of their certifi-

cate, it is prima facie suflicient ; if not so
stated, proof aliunde must be made. Ibid.

125. Affidavits before a justice of the
peace, not referred to in the certificate, or

in any way connected therewith, are not
sufficient to prove such fact. Ibid.

owners or
|

See Certiorari, § 261.
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(3) Qualifications.

126. That a freeholder living in the

town where the road runs had expressed
hi.s opinion on the question, does not
autliorize the common pleas to pass him
by and appoint one from another town.
Matter of Highway, Pen. 1026.

127. If the court should, by mistake
or inadvertence appoint a man through
whose land the road runs, as freeholder,

and he proceeds with the others to view,

deliberate, and advise touching the same,
although he does not actually sign the cer-

tificate, yet the court may set a.side the
appointment. State v. Conover, 2 Hal. 203.

(4) Powers and duties.

128. The power to review the determi-
nation of the surveyors is conferred ex-
clusively on the freeholders who shall be
appointed to review their proceedings.
State, Atkimon v. Bishop, 10 Vr. 227 ; State

v. Henley, Coxe 261.

129. Although they have determined the
matter submitted to them, freeholders
may, reconsider their vote, and alter

their determination, if done before they
separate. State, Borden v. Justice, 4 Zab.
413.

130. They are not required to cause the
road to be actually surveyed. Ibid.

(e) Filing caveat.

131. A caveat filed against recording the
return suspends proceedings for the ap-
pointment of freeholders, until the term
next succeeding the filing of such caveat.

State, Hubbard v. Reckless, Vr. 393 ; State

v. Shreve, 1 South. 297, 300.

132. If the return be filed with the
county clerk during term time of the
common pleas, a person stipposing him-
self aggrieved, is entitled to fifteen days
after such filing, to consider whether to
enter a caveat against recording the re-

turn. State V. Waldron, 2 Harr. 369.

1-33. Exceptions to surveyors' re-
turn, and rule for appointing freeholders,
allowable in supreme court at the same
time. Matter of Hifjlumy, Pen. 700.

(f) Recording return, and eflfect.

134. Where the return of a public road,
laid out by surveyors of the highway,
with a map accompanying the same, after
having been filed in tlie proper clerk's
office, has been accidentally lost, on prop-
er proof being made of such loss, the court
may order a certified copy of the return,
and a map of substantial identity with the
original, to be made and recorded in the
road-book. Frame v. Boyd, 6 Vr. 457.

134«. When duly lecorded, the return
establishes the road, and concludes the
rights of individuals over whose lands the

road has been laid otxt. State v. Van Geison,
3 Gr. 339.

135. After demanding freeholders,
the return can not be recorded, unless
confirmed by four freeholders. Matter of
Highway, Pen. 642; Addis v. Priest, Pen.
812. [See Rev. Ptoads, ^ 8].

136. Where the proceedings of the free-

holders have been irregular, the order of
the common pleas for filing their certifi-

cate will be set aside, and the return of the
surveyors recorded. Statev. Cruser, 2Gr.4(A.

137. The original applicants cease to
have control over the road after the return
is recorded, and it is doubtful whether the
supreme court woitld afterward set it aside
on the consent or confession of errors of
some of the original applicants. State v.

Schanck, 4 Hal. 107.
138. Aliter, as to the party in interest

where the errors are apparent. State v.

Greeii, 2 Harr. 179, 1S4.

139. Where the suiweyors had jurisdic-

tion of the subject-matter, a return com-
ing up collaterally in a court of equity
will not ])e adjudged void, for any irregu-
laritv or deficiency. Tainter v. Morristoion,

4C.E. Gr. 46.

See Certiorari, | 39, Mandamus, | 17.

(g) Effect of vacation as to. crossings.

( 140. Where two highways are parts of
diflerent routes and were laid out for dif-

I

ferent objects, the vacation of one of them
where it crosses the other and even where
for a short distance it runs along the lat-

ter, will not vacate the part of the road
crossed by the highway so vacated. Att'y-

Gen. V. M. and E. R. R] Co., 4 C E. Gr. 386,
I 575.

III. Setting aside Proceedings.

(a) Of the court.

141. Where it appears by the minutes
of the pleas that a rule to show cause why
the proceedings of freeholders should not
be set aside was granted ujDon affidavit,

and no such affidavit could afterwards be
found, and the court below, on applica-
tion, refused to dismiss the rtile for the
want of an affidavit, this court will not in-

terpose, to set aside the proceedings, on
the ground that such refusal was error.

State, Newell v. Ba.ssett, 4 Vr. 26.

142. Though the proceedings and cer-

tificates of the freeholders are not subject
to be reviewed upon certiorari, yet the pro-
ceedings of the court of common pleas,

in the appointment of such freeholders,

and their judgment upon such certificate,

are subject to such review. State v. Con-
over, 2 Hal. 203.

See Certiorari, § 105.
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(b) The return of surveyors.

(1) Variance.

143. A material variance in tlic de-

scription of the road, as applied for, and
as laid out by the surveyors, will vitiate

the return. What is a suflicient variance

considered, and the cases examined. Ihid.

;

Powell V. HHchner, 3- Vr. 211 ; State v. Bur-

net, 2 Gr. 385 ; Slate v. French, 1 Zab. 730.

144. There is no difference in this

respect between public and private roads.

Ibid., 214.

145. It nuist be shown afiirmativcly that

there is a variance between the beginning
point of the road as applied for and the

beginning point of the road laid out, and
that such variance is material. State v.

Van Buskirk, 1 Zab. 8G.

140. Where the application was for a
road to run " a nortliwesterly and a north-

erly dirtu'tion," and the road as laid out
contained thirty-six courses, all of them
either northwesterly or northerly, except-
ing two. Held, that the variance was not
material. 'State, Covert v. Hulick, 4 Vr.
307.

147. It is sufficient if the road laid out,

taken as a whole, substantially answers
the description in the application. Ibid.

148. If the application is to lay a road
running a northwesterly direction, and one
of the man}- courses of the road, as laid,

is southwest, this is not a sufficient variance
to set aside the return, if the general
course of the road laid be northwesterly,
when the beginning and ending points are
compared with each other. State v. Atkin-
son, 3 Dutch. 420 ; State, Sivanton v. Pierson,

8 Vr. 303.

149. A mere clerical error in the name
of one of the land owners across whose
land the road is intended to be laid, is not
such a variance as will set aside the pro-

ceedings, if correct in other respects, and
the road as laid be unmistakable. Ibid.

150. The return made by the surveyors
will not be considered vague and uncertain
because the several courses of the road set

forth in the return, are said to be as the
magnetic needle of the practical surveyor
engaged in laying out the road, pointed on
a particular day ; nor because the route
had been run on a subsequent day by two
other surveyors, who found a small differ-

ence of course on the first line, and at the
termination of the road a departure of
about four chains ; a fourth surveyor agree-
ing with the first. State v. Schanck, 4 Hal.
107.

151. That the surveyors met on one day
at the house of one person, and that the
return is dated and signed on a different
day, and at the house of a different per-
son, and no adjournment of time or place
shown in the return, is not sufficient to

vitiate the return. Ibid.

152. A return, in which " the north side

of the said road to begin at a stone in," and
then after giving the several courses and
distances continues, " which said lines of
course are in the middle of the public road
now laid out," is incongruous and will be
set aside. State v. Green, 3 Gr. 88, case
reversed. May 21, 1842.

153. Where the stakes specified in the
application and return were; not identical,
but were eight feet apart, reckoning from
the stake in the return, which was in the
centre of the road. Held, not a material va-

riance. State V. Van Buskirk, 1 Zab. 80, 89.

154. The description is equally answered
whether the stake stands in the centre or
upon either side of the road. Ibid.

155. Where one of the points called for

in the application is a stake " in the mid-
dle of said road," and in the road laid by
surveyors, that stake is within the width
of the road but not in the middle, the va-

riance is not material. State v. Smith, 1

Zab. 91.

150. Where the road, as applied for, is

described as running in the line dividing
the lands of J. P. and J. F., which is an
ancient line, marked by a fence : and the
road is laid out by the surveyors not in the
said dividing line, but across the lands of

J. P., the return will be set aside, although
the road be described in the return as laid

out in the dividing line between the said

lands, and although it be proved that pre-

vious to the application, there was a ver-

bal agreement between J. P. and J. F., to

alter the dividing line of their lands to cor-

respond with the line of the road as laid

out. State v. French, 4 Zab. 730.

See Certiorari, I 210.

(2) Omissions and error.

157. The "illegality" or " irregularity"

in Rev. Koads, § 8, refers to matters of

form. State v. Conover, 2 Hal. 203.

157rt. W^here a road is laid out in two
townships, if surveyors omit to adjudge
what part of the damages awarded is to

be paid by each township, the laying out
the road is illegal, and must be set aside.

State, Kelly v. Garretson, 3 Zab. 388.

158. Return will be set aside if it does
not specify the several courses and dis-

tances. State v. Clark, Coxe 220.

159. The application to the court of

common pleas for the appointment of

surveyors to vacate a private road, the ad-

vertisements required by the statute in

such cases, and the return of the survey-

ors, should all state the township in which
the road to be vacated lies; and if the

name of the township is omitted in either,

the proceedings will be set aside. State v.

^//m,OHal. 103.

100. Return quashed because at time of
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application there were no stakes or mon-
uments at which the road was to begin or

end. Highway, mattrr of, 1 Harr. 391.

KJOrt. intermediate ^^tiikes are unim-
portant. State V. Green, 3 Harr. 179, 181.

liil. It will not be set aside because one
course of the road is by accident not ac-
tually delineated on tlie map, when the
course and distance are given definitely

both on the map and return, so that the
deficiency can be amended by order of
the court. State v. Miller, 3 Zab. 383.

161a. Xor on the ground that the ap-
pointment of one of the surveyors was not
made under hand and seal of township
conniiittee. State, Garrahrant v. Meyers,

5 Dutch. 392.

162. Where the return and map of a
puljlic road do not give the length of the
line through the lands of the several own-
ers, and the map does not show the divi-

sion fences or lines Avhere the road crosses

them, the return is illegal. State, Taylor
v. Hulick, 8 Yr. 70.

163. The court of common pleas has
jurisdiction to determine whether the pro-
ceedings have been conducted in compli-
ance with the statute, and may set aside
the report of the surveyors, or the certifi-

cate of the freeholders, for non-conformitj'
with the requirements of the statute, or
illegality in matter of substance, but it

cannot review the judgment of the sur-

veyors in determining that a public road
was necessary, and set aside their return,
on the ground of error in judgment.
State, Atkinson v. Bishop, 10 Vr. 227.

See Eminent Domaix, § 195, Name, | 4,

[Rev. Roads, § 98].

(3) Defect or want of oath.

163a. Surveyors of the highways must
not only take but must subscribe the
oath of office required by the statute, or
the return of a road by them laid out will

be quashed. Fisher v. Allen, 3 Hal. 301

;

State v. Barnes, 1 Gr. 268 ; Hoagland v. Cul-
vert, Spen. 387; State v. Davis, 1 Gr. 10;
Road in Middlesex, 1 South. 396 ; State v.

Lawrence, 2 South. 850: Matter of Highway,
1 Harr. 391.

J y if'

164. Although a surveyor has taken and
subscribed the oath before a justice, and
filed the same in due time, but the jus-
tice has failed to certify when it was
taken, it is fatal to the return, and cannot
be cured by a supplemental certificate of
the justice. State v. Northrop, 3 Harr. 271;
State V. Green, 3 Gr. 88, case reversed 3Iay
21, 1842.

165. So also if it do not appear either
upon the face of the affidavit or otherwise,
that the person before whom it was sworn
was a justice of the peace. State v. Hutch-
inson, 5 Hal. 242 ; State v. Green, 3 Gr. 88

;

State v. Rogers, cited by Hornblower; C. J.,

3 Gr. 90.

166. That the town clerk did not keep a
copy of his oath of office, or that it does
not appear on the oath of office where it

was taken, or that the officer was a justice,

provided these appear aliunde, is not suffi-

cient to set aside the return. State v. Ber-
gen. 1 Zab. 342 ; State v. Ayres, 3 Gr. 479, 481.

167. The use of the word " declare" in
the oath of a surveyor is synonymous to
" promise," required by the statute, and
is not cause for setting aside the return.
Bassett v. Denn, 2 Harr. 432.

168. Nor the error of the township
clerk in filing copies instead of the origi-

nals. Ibid.

169. Nor where the body of the official

affirmation is "promise and swear (or
affirm)," and the jurat "affirmed befoi'e

me," etc. State v. Shreve, 1 South. 297.

170. Though a quorum of the surveyors
sign the return, duly qualified, yet it is

void if the}' have acted with an unquali-
fied person. State v. Willinghorough Road,
Coxe 128.

171. An oath that he will perform the
duties of " surveyor of highway for the
township of O.," is a fatal departure.
State v. Davis, 1 Gr. 10.

172. So, an oath that he will "execute
the office of surveyor of the highways in
the township of H., in the county ofH.,"
&c. State V. Hart, 2 Harr. 185, 186.

173. So also the oath that he will " exe-

cute the office of a surveyor of the high-

way, without favor or partialit}', of the
township of E., in the county of Salem."
State V. Ayres, 3 Gr. 479.

See Evidence, U 305, 315, Name, § 2.

(4) Misconduct of surveyors.

175. It is no objection to the return that

the surveyors were entertained by the
applicants. But it is improper to pay
them more than one dollar per day. State,

V. Bergen, 1 Zab. 343; State, Hubbard v.

Reckless, 9 Vr. 393, 396.

176. The return set aside, because the
applicant paid the surveyors more than
their legal fees. State, Parmley v. White,

6 Vr. 203.

177. If part of the surveyors either forci-

bly or otherwise, exclude one of their

number from acting, the return will be
set aside. State v. Shreve, 1 South. 297, 300.

178. The return will be set aside if six

surveyors after deciding against the appli-

cation for a road, separate ; and afterwards

on the same day, four of them meet and
lay out the road. Matter of Highway, 1

Harr. 391.

179. If in the orders of the court of com-
mon pleas, or in the proceedings of the

applicants or the surveyors, (other than
those of which the decision of the court or

the surveyors is by the statute declared to

be final and conclusive) substantial defects

are found, the return and recording will
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be vacated and set aside. State v. Scott, 4

Hal. 17, IS; State v. Conover, 2 Hal. 203.

180. If it ai»i)ear by the return, that the

surveyors met at a different place from
that desiojiiated by tlie order of the court,

their proceedings will l)e set aside. Il)i<f.

ISl. It is not good ground to set aside a

return, thiit tiie witness who proved the

putting up of the notices, was sworn by an
officer who was present and acting as coun-
sel for the applicants. State v. Bergen, 4
Zab. 548.

(c) The assessment.

182. An assessment awarding $200 to A.
B. and C. D., without saying how much is

assessed to each of them, will be set aside,

xinless it appear by the return that they
owned the land as joint tenants or tenants

in common. State, Kellogg v. Fischer, 1

Dutch. 129. Infra, | 192.

183. Also, where damages are assessed

in one case to " Peter Donald & Co.," and
in another case to the " heirs of Jacob
Kem})." State, Charlier v. Woodruff', 7 Vr.

204, 205. «

'

184. A person ought not to be appointed
to review damages in laying out a road
who has formed or expressed an opinion
upon the subject with a knowledge of the

facts, and the assessment made under such
appointment w'ill be set aside. Readington
V. Dilley 4 Zab. 209. See Judges, I 8.

185. No person who knew of objection

at the time of the appointment, and did
not make it then, will be allowed to take
advantage of it upon certiorari. Ibid.

See Eminent Domain, III(/), III(/0.

(d) Certificate of freeholders.

186. That part of the eighth section of

the act which enacts " that the certificate

and proceedings of the freeholders ap-
pointed after caveat filed, shall be binding
and conclusive in all cases, and shall not
be subject to an ajipeal or certioran, or be
set aside for lack of form," is to be under-
stood to mean, that their proceedings shall

not be subject to certiorari at all, and shall

not be set aside, even in the same court
for form only. But for matter of sub-
stance they may be set aside, as in all

other cases of a similar nature. State v.

Conover, 2 Hal. 203 ; State v. Scott, 4 Hal.
17, 18.

187. The defects must be such as would
make the proceedings of the freeholders a
nullity. State, Borden v. Justice, 4 Zab. 413.

188. That the caveators furnished the
freeholders a dinner, is not a sufficient

reason. Ibid.

189. Query. Whether the court is legally

authorized to inquire into the motives
which may have induced the determina-
tion of the freeholders, and make them
the basis of an order to set aside. State v.

Stites, 1 Gr. 172. See Certiorari, I 41.

190. The court will not on slight grounds
sustain an objection which, if true, would
be discreditable to the freeholders. Iljid.

191. If the freeholders meet at a differ-

ent time, or a dill'erent i)lacc from the
one designated, or if they do not show
notice of such meeting, or adjourn with-
out the consent or notice required by stat-

ute,—these are errors in substance, and
their certificate should be set aside. Stcde

v. Crxiser, 2 Gr. 401, 402.

(e) Nature of injury.

191a. Where no possible injury can be
conceived to have befallen the prosecutor
from the form and mode of appointing the
survevors, their proceedings will not be
set as'ide. State v. Pott.% 1 South. 347, 350,
2 South. 8G2. See State v. Bergen, 4 Zab.
548, 550.

192. The fact that the land taken was
worth $6000, and the damage awarded but
nominal, does not show that the prosecu-
tor has been injured. State, Vanderbeek v.

Blauvelt, 5 Vr. 259, 263.

193. Nor the fact that the road is laid
in part over a highway already dedi-

cated to pultlic use. Ibid.

194. Parties entitled to object. Every
citizen is interested, more or less, in

every highway, and has a right to take the
opinion of the supreme court whether the

locus in quo has been legally vacated by
the survevors. State v. Snedeker, 1 Vr. 80;
State, Miller v. Stout, 4 Vr. 42, 43.

See Certiorari, U 205, 206, 208, 222,

Costs, | 15, Eminent Domain, III(/i).

(f) Evidence in case of defective
return.

195. On the allegation of a variance, the

court will ascertain the intention of the

surveyors from the return itself, and not
from the belief or understanding of one of

the applicants, and still less of one of the
opponents of the road. Stcde v. Stites, 1

Gr. 172.

196. So also, if the road laid out corres-

ponds with the one in the application,

proof will not be received that a difterent

one was intended or mentioned by the

applicants. Stcde v. Smith, 1 Zab. 91, 93-

196a. The best evidence of the existence

of a public road or highway is the record
of the return, &c., or a proioerly authenti-

cated copv of it. State, Hoffman v. Rod-
man, 10 Vr. 252.

197. Evidence, aliunde the return itself,

cannot help a defective return ; such evi-

dence cannot be placed on the record.

Stcde V. Van Geison, 3 Gr. 340.

198. Affidavits cannot be read to prove
that individuals knew the intended points

of beginning or end, when the same are

uncertain and indetinite in the petition

and notice. State v. Green, 3 Harr. 179.
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l'98a. Forms of application, return, ca-

veat, petition for freeholders, order, and
certificate. State v. Coiwver, 2 Hal. 203.

See Evidence, || 311, 312, 495.

IV. Working and Maintaining.

(a) The overseer.

(1) Election and resignation.

199. An overseer of the highways is a
township officer, and can be chosen only
by the annual township meeting, gen-
erally, and not by the persons residing in

a particular district. Green v. Kleinhans,

2 Gr. 473.

200. An overseer of the highways can-

not, at his pleasure, lay aside his office.

State. Reeves v. Ferguson, 2 Vr. 107.

201. To make his office vacant, his res-

ignation must be accepted by competent
authority. Ibid.

(2) Duties and liabilities.

202. The duty of opening, working and
clearing out the public highways is en-

joined by law on the overseers of high-
ways , and no act or neglect of the town-
ship committee can absolve them from
the duty, or authorize anybody to obstruct
or close a public road. State, Morgan v.

Momnouth Road Co., 2 Dutch. 99.

203. It is the duty of the committee to
assign to the overseers in writing their

several limits and divisions of the high-
ways ; but if the committee neglect to do
so, the overseers are to observe and conform
themselves to such assignments as have at

any time theretofore been made. Ibid.

204. If the overseer neglects his duty,
ixnd the township is fined or amerced for

the default, the overseer may be compelled
to refund the money, or may. be pro-
ceeded against for the default in the first

instance. Ibid.
20."). If a township neglects to raise

money for the roads, the overseers are re-

quired to call out the inhabitants to work
them. Ibid.

206. The overseer has no right to dig and
take away the soil of an adjacent land
owner beyond the limits of the road, with-
out his consent. Ward v. Folly, 2 South. 485.

207. Roads nuist be opened and worked
for cash or upon the credit of the over-
seer; or if the overseer is not furnished
with money, he may warn out the inhabi-
tants to work without pay. Callahan v.

Morris, 1 Vr. IHO.

208. He is bound to open and work the
road without regard to the orders of the
town-meeting or the township committee.
State V. Elkinton, 1 Vr. 335.

209. Town-meetings have no power to

make special and limited appointments,
but every overseer of the highways is an
overseer for the whole township, and is

bound to repair such part or parts of the
highways as the township committee shall

assign to him in writing. State v. Hage-
man, 1 Gr. 314.

210. The charge of keeping all the roads
in repair is devolved by law upon the
township; the duty of an overseer tore-
pair a particular part arises upon the
designation of the township committee.
Ibid.

211. Overseer justified in repairing road,
though not assigned to him in writing by
township committee. Ward v. Folly, 2

South. 482.

212. If the overseer fails to do his duty
he may be indicted or sued for penalties,

and he is also within reach of the manda-
tory writ of this court. State, Whitenack v.

Township Committee, &c., 10 Vr. 60.

212a. Such liability is entirely statutory

—

there is none at common law. Freehold-

ers of Sussex V. Strader, 3 Harr. 108, 118.

See Actions, |§ 15-18, Damages, | 26,

Mandamus, || 34, 35, 72-76, New Trial, |

105.

(3) Assignment of division.

213. The township committee should
not apportion the money raised for road
purposes, and newly assign to the overseers

their division, until twenty days after the
town-meeting, so that it may be known
what tax payers have given notice that

they will work out their road tax. Calla-

han v. Morris, 1 Vr. 160. Sitpra, U 203, 212.

See Mandamus, ^§ 33, 55.

(b) Working out tax.

214. In a township where roads are

worked by hire, any resident tax payer,
upon giving proper notice to the road
overseer within whose district he resides,

has the right to pay the whole of the road
tax by work, and this right is not taken
away by the fact that the amount of his

road tax is greater than the whole money
required for or appropriated to the district

in which he resides. Ryerson v. State, 4
Zab. 622.

215. B>it if he owns land in two town-
ships, in only one of which the inhabitants

work out their road tax, he must pay the
tax on the lands assessed in the other

township. Van Dien v. Hopper, 2 South.

764.

(c) Encroachments.

(1) What constitutes.

216. A house begun between the time of

appointing surveyors, and the laying out
of a road, is an encroachment. State v.

Waldron, 2 Harr. 369, 371.

217. If a prior owner has encroached,
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the continuance by the present owner is

his encroachnient. State, Clark v. Pierson,

8 Vr. li!6.

218. The act vacating highways not
opened, used, or worked for twenty years

after being laid out, does not apply to

ancient highways, and therefore does not
legalize an encroachment. Tahiter v.

Mayor of Morristoun, 4 C. E. Gr. 46.

219. Where a highway has been laid out

to intersect a turnpike road and terminate
at the line thereof, a gate placed laterally

upon the turnpike, at the end of the high-

way, is not an obstruction to the highway,
within the moaning of the act of the legis-

lature. Ayres v. Turnpike Co., 4 Hal. S3.

220. The fact that a post which is at the

end of a fence, extending from the gate,

so as to prevent carriages passing from the
higiiway to the turnpike road, stands on
the highway, can furnish no defence in an
action brought by the turnpike company
to recover tolls. Ibid.

221. If an abutting owner sets back his

fence, and after long public user, moves it

forward to the original line, he is guilty of

an encroachment. Gulick v. Groendyke, 9

Vr. 114.

See Crimes, IV(.s), Easement, 1(6), Nui-
sance, 1(6).

(2) Proceedings to determine.

(i) Application.

222. The application of the overseer
need not show that the road has been
regularly laid out, or otherwise lawfully

appropriated. Vantilburgh v. Shann, 4 Zab.

740, 744.

223. In proceedings under the road act

the word " highway" will be taken to mean
a lawful public road. Ibid.

224. Tiie phrase " the highway within
my limits and division," sufficiently de-

scribes the road. Ibid.

225. It is not necessary that a commis-
sion be appointed to ascertain the lines

of an ancient highway before proceeding
to remove encroachments alleged to be
thereon, when the true limits and courses
thereof can be ascertained with accuracy
and certainty, and, in fact, are so ascer-

tained by survev. Tainter v. Morristoini, 4
C. E. Gr. 46.

(ii) Xotice of meeting.

226. In proceedings to remove encroach-
ments, under section forty-nine, each land-

owner affected, is entitled to a reasonable
notice of the time and place of meeting of

the justices and survevors. State, Clark v.

Pierson, 8 Vr. 216.

227. Where the determination states

that such notice was given, the burden
of proof is on the land-owner to show
that it was not served. Ibid.

228. A notice to an adjacent landholder
to ajjpear, given on tiie day of the meet-
ing, is not sufficient. Lindsley v. Freeman,
3 Dutch. 250.

See Notice, 1 1.

(iii) Form and mode of determination.

229. Where the justices and surveyors
certify that they have determined that the
land-owner has encroached, and define
the centre line of the road, as originally

laid out, by lixed moiuunents, courses and
distances, give the width and place, stakes
along the centre and outside lines, such
determination sufficiently describes the
encroachment. State. Clark v. Pierson, 8

Vr. 126.

230. An order of justices and surveyors,

purporting to be made by virtue of the
forty-ninth section of the act, was qua.shed

because it did not appear that they directly

decided that any person had encroach-
ed on the highway, but only determined
where the road ought to run. Lindsley v.

Freeman, 3 Dutch. 2-50.

231. The determination of justices and
surveyors under the forty-ninth section of

the road act, as to encroachments on the

highway, must describe the encroach-
ments to be removed with certainty, and
by reference to proper monuments. Van-
tilburgh V. Shann, 4 Zab. 740.

232. A simple reference to moveable
stakes is not sufficient. Ibid. 746.

233. In determining whether there is an
encroachment, the surveyors and jui^tices

decide in a summaiy way by inspection.
Gulick v. Groendyke.'d Vr. 114, 115.

(3) Preventive relief agaiiist.

234. Township authorities have a special

interest in its highways, beyond that of

the public at large, and may properly file

a bill in their corporate name, to restrain

an unwarranted, unjustifiable and injuri-

ous interference with its highways, threat-

ening special injury to the township, of a

character and extent such as to call for

the preventive aid of equitv. Greenwich

V. E. and A.R.R. Co., 9 C. E. Gr. 217, 10

C. E. Gr. 565.

See Municipal Corporations, I 412.

(d) Liability of township.

235. If the roads are not repaired, the

township is not hable at the suit of one

who has sustained special injury thereby.

Callahan v. Morris. 1 Vr. 160, 161.

236. The township committee have no
power to authorize an overseer to expend
money for their repair, so as to render the

township liable. Ibid.

See Actions, § 18.
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V. Private or By-roads.

237. A by-road has no statutory origin.

It is, as its name imports, an obscure or

neighborhood road in its earlier existence,

not used to any great extent by the public,

yet so far a public road that the 20ul)lic

have, of right, free access to it at all times.

Wood V. Hurd, 5 Yr. 87.

238. To constitute such road, the land
occupied by it must have been given up or

dedicated by its owner for the purposes of

a by-road to all who may wish to enjoy it.

Ibid.

239. A private road, laid out under the
statute of this state, is not a private way,
or right of waj', which is a species of real

property known to the common law, but
is open to the use of all the public. Pcr-
rine v. Farr, 2 Zab. 356.

240. The authority of three chosen
freeholders, as to opening by-roads, de-

pends upon the fact, that there had existed
before a by-road, used as such by the in-

habitants: they have no power to determine
that there is a by-road, but only to order it

to be opened ; and their authority can only
be exercised where the obstruction is recent.

Ibid.

241. There is a clear distinction between
a private or by-road and a private way ; in
the former the pul)lic have an interest, in

the latter they have not : and the 30th
section of the act, which provides for erect-

ing swinging gates across a private or by-
road, does not extend to a private wav.
Stevens v. Allen, 5 Dutch. 68, 509.

242. In an action for leaving open a
swinging gate across a private or by-road,
the defendant cannot set up that he had
a private way where the road in question
is laid. Ibid.

243. The fourth section of the act does
not limit the public right of laying
public roads. Its purpose is solely to
provide a means for private individuals to
obtain access to highways, where a public
road is not necessarv. Stcde, Atkinson v.

Bishop, 10 Vr. 226.

See Justices Court, §? 319-332.

YI. Turnpikes.

244. As to tolls. The power to erect
gates and demand and receive tolls em-
braces the power to erect toll-houses, but
the company must so exercise the right as
not to cause unnecessary injury to the
adjoining land-holders. Wrif/ht v. Carter, 3
Dutch. 76, case reversed. Id. 685, note.

244a. A pi'ohibition "that no gate shall
be erected on any part of the highway

which has heretofore been used as such,"
does not operate in a fixed locality, but
protects a subsisting right, wherever and
so long as that right continues to exist.

Stcde V. Passaic Co.',Z Dutch. 217.

2446. Wlien the ancient highway had
been vacated, and the right of the public
to travel over a given locality determined,
the prohibition against the erection of a
gate at that place also ceased. Ibid.

245. Every person passing over a turn-
pike road, is bound to pay the toll pre-
scribed, whether demanded or not. Nich-
olson v. Williamstoirn Co., 4 Dutch. 142.

245a. A plank road is properly termed
a turnpike without regard to the material
of the surface of the road. State v. Haight,
1 Yr. 443, 3 Yr. 449.

246. In order to maintain an action for

tolls, it is not necessary that the company
should erect gates across their road, or
demand the toll of the traveller at the
time he passes. Ibid.

247. Passing a turnpike gate after per-
mission to pass without payment of tolls

had been refused, without the consent and
against the will of the keeper, is a forcible
passing within the meaning of the statute.

Camden <.i'c. Co. v. Fowler, 4 Zab. 205.

248. A person owning and cultivating

two or more farms, and i^assing from one
to another with teams engaged in his or-

dinary agricultural pursuits, is within that

provision of the statute which exempts
from toll " any yjerson passing to or from
his common business on his farm." Ibid.

249. Such exemption does not extend so
far as to allow a farmer who owns a marl
pit from five to seven miles from his farm,
to haul marl from the pit to his farm with-

out paving toll. Nicholson v. Williamstown,

Co., 4 Dutch. 142.

250. Where a turnpike company is en-

titled to take toll on two continuous routes

of their road when finished, and a county
bridge not purchased or acquired forms
part of such continuous routes, the taking
of toll on that section will be restrained

until the bridge is acquired. Freeholders,

tC-c. V. Red Bank Co.. 3 C. E. Gr. 90.

251. Non-repair. An order directing

the gates to l)t' closed, setting forth that

the judge in making the same acted on his

personal inspection, and on the affidavit

I
of a comiietent witness, and showing sub-

j

stantially that the road had been rep.iired,

will be sustained, although no notice
was given of the application for such
order, there being no cause pending, or

parties litigant. State, Mead v. Trenton S:c.

Turnpike Co., 5 Yr. 1S2.

See BridCxES, U S, 9, 38, 55, 56, Certio-
rari, § 208, CoxsTiTUTiox. U 1'28, 148, Cor-
porations, § 376, Easement, § 21, Eject-
ment, ^1 4, 5, Eminent Domain, § 30, Jus-

tices Court, ? 30, Nuisance, § 13, Muni-
i cipal Corporations, | 105.
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I. Private Sales.
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(c) Obligations of seller.

(1) Delivery.

(2) Warranty.
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{(l) Obligations of buyer.

II. Sales at Al'Ctiox.

I. Private Sales.

(a) Contract of sale.

1. A contract to deliver at a certain

price a quantity of trees of a specified

kind, to be grown after the contract, is not
strictly a contract of sale, nor would it be
valid as such, but is a valid executory
contract; and it does not confine the ven-
dor to the deliver}' of ahj- particular in-

dividual trees, or only such as are raised

by the contractor, but a tender of any
trees answering the description in the
contract, will be a compliance with the
contract. Parsons v. Woodward, 2 Zab. 196.

2. If A. purchases ore of B., and C. with-
out the knowledge or consent of A., de-
livers his ore in fulfillment of the contract
of B., the relation of vendor and purchaser
does not exist between A. and C. Ra7i-

dolph Iron Co. v. Elliott, 5 Vr. 184.

3. A sale of coal as soon as it is deliver-

ed from the mines, upon a stipulation that
it is not to bind, if the coal company do
not deliver it according to a certain pro-
posal, (which is to sell five hundred tons or
more for immediate delivery, for a fixed

price, and at a certain place), is condition-
al and mutual. Keldon v. Smith, 7 Vr.
148.

4. The transaction in this case sought
to be construed as a loan, was an actual
sale of the bonds. Bodine v. Gray, 9 C. E.
Gr. 335.

5. A contract of sale, giving the pur-
chaser the privilege of trying the article

sold until the vendor calls to see whether
the trial is satisfactory or not. and if un-
satisfactoiy to rescind the contract, though
unusual, is not illegal. Smalley v. Hen-
drickson, 5 Dutch. 371.

6. Three documents were all executed
at the same time, to cany out an agree-
ment between the parties. Held, (1.) That

they mui^t lie construed together as form-
ing one agreement. (2.) Tl)at they did not
constitute a mere chattel mortgage, be-
cause tliere was no debt which they were
intended to secure. Hence omi.ssion to
file them, or to make a change of posses-
sion, did not impair the right of the
grantee. Atwood v. Impson, i) C. E. Gr. 1.50.

7. An unexecuted agreement will not
pass the title to goods. Chambers v. Hunt,
3 Harr. 339, 347.

See Agency, U 36, 87, 49-52. 54, 55, 63,

75, Assumpsit, II, Condition, |? 15, 18, Con-
flict OF Laws, U 18-20, 22, 26, 27, Con-
tracts, U -1. fi, II, 173, 321, Corporations,
I? 53-56, Evidence, | 124, Frauds and
Perjuries, H 28-31, 35-37, 45, II l*?), Mort-
gage, X(«).

(b) Title of goods.

8. To constitute a valid sale at law, the
vendor must have a loresent property,
either actual or potential, in the property
sold. Smithurst v. Edwards, 1 McCart. 408

;

Looker v. Peckwell, 9 Vr. 253, 10 Vr. 134.

9. The property in a chattel passes
according to the intention of the parties

;

and is a question of fact for the jury,
unless it is plain by admitted facts, that
the law will justifv a finding but one way.
Hires v. Hurf, 10 Vr. 4.

10. Where there is a contract for the sale
of a small quantity of goods from a mass
which remains in the possession of the
seller, without selection or appropriation,
the contract is executory, and the prop-
erty does not pass, unless there be a
clearly expressed intention to make the
sale absolute. Ibid.

11. Where the vendor has performed
everything that is required of him as to a
portion of the things sold, but some thiugs
still remain to be done as to the rest, the
portion in regard to which the vendor has
performed all his duty becomes the prop-
erty of the vendee, but the portion in
respect to which something is yet to be
done, still belongs to the vendor.' Thomp-
son V. Conover, 3 Vr. 466, reversing 1 Vr.
329.

12. A contract for the future delivery of
ore vests no title to the ore in the vendee,
unless it is set apart. Randolph Iron Co.
V. Elliott, 5 Vr. 1S4.

13. In the case of an executory contract
for the sale of an article not in existence,
but to be manufactured, and where the
contract price is paid in advance, no title

passes until the thing is completely finished,
and is either delivered to the orderer, or is

appropriated to his benefit, or set apart for

liim, or is accepted by him. West Jersey
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R. R. Co. V. Trenton Car Works Co., 3 Vr. I

517. See Edivards v. Elliott, 6 Vr. 265, 7 Vr.

449, 21 Wall. 532. I

14. The title to personal property does
not pass tih the sale is completed ; but
whether the sale is completed or not, is a
question of intention. Boswell v. Green, 1

Dutch. 390.

15. A parol purchaser of a growing
crop of grain, acquires a good title there-

to, not only against the seller, but against

all others, subsequently claiming under
him. whether by deed or otherwise. We.st-

hrook V. Eager, 1 Harr. 81.

16. The purchase of the property of one
man from another, who is in possesion
of it, without authority from the true

owner to sell it, will not change the title,

nor protect, the purchaser against the

owner. Ruckman v. Decker, 8 C. E. Gr. 283.

17. As between co-defendants, it is
|

clear that after judgment in an action ex
j

delicto, for the value of a chattel, he who
pays the judgment becomes the sole owner
of such chattel. Fox v. Prickett, 5 Vr. 13.

18. A person holding personal proi:)erty

under a bill of sale has a good title, that

cannot be impeached for fraud by the
vendor, or any person claiming under him,
except a bona fide creditor having a le-

gal lien upon the projjertv. Evans v. Her-
ring, 3 Dutch. 243.

19. A purchaser gains no title, and ac-

quires no right of retaining goods, if he
obtain possession by gross fraud under
color of purchase, whether on credit or

otherwise. Stoutenburgh v. Konkle, 2 Mc-
Cart. 33 ; Hick.'i v. Campbell, 4 C. E. Gr. 183.

20. When goods are sold for cash on de-

livery, if the purchaser, on delivery of the
goods and demand of payment, refuses to

pay the purchase money, it is competent
for the vendor at once to reclaim the
goods, and seek the protection of a court
of equity against judgment creditors of

the vendee. In such a case no title passes.

The condition of the sale is violated. Ibid.

21. If an insolvent purchaser, conceal-
ing his insolvency from the vendor, pro-
cures goods without intending to pay for

them, the property in the goods will not
be changed. Ibid.

22. When, however, the vendor does not
disaffirm the contract and reclaim the
goods as his own, but on the failure and
absconding of the vendee, issues an attach-
ment against him for the debt, and after-

wards obtains judgment by confession
against him, and seeks to enforce the
judgment by claiming an equitable lien

on the goods sold, that is an affirmance of
the contract, and the vendor is entitled to

relief against prior execution creditors.

Ibid.

See Contracts, | 2.55, Fraudulext Cox-
VEYANCEs, ^? 4-11, Mortgage, § 523, Part-
XEKSHIP, ? 143.

(c) Obligations of seller.

(1) Delivery.

23. By the law of New Jersey, delivery
in not necessary to complete the sale of
personal pro]jertv. Frazier v. Fredericks,

4 Zab. 162.

24. When the seller contracts to send a
horse to the purchaser in New York, to be
paid for when received in the city, the risk

of the horse is upon the seller until the
horse is delivered in Xew York. Perrine
V. Serrell, 1 Vr. 454.

25. If coal is received from the mines
after the time named in the contract, the
seller is not bound to deliver it, nor is the
buyer bouTid to receive it. The buyer has
not an option to take it for the price named
in the contract. Neldon v. Smith, 7 Vr.
148. See Accord, | 5.

26. If corn be sold at a mill to the miller,

to be delivered at a certain time, and is in
part delivered at the mill, this is sufficient

to authorize a jury to infer that the de-
livery was to be at the buyer's mill,
although there be no express proof of any
place of delivery having been mentioned.
Field v. Rank, 2 Zab. 525.

27. In an action on a covenant to deliver

a number of trees at a certain time and
place, if plaintiff proves that he offer-

ed the trees at such time and place, and
left them there, it is no defence, that no one
was there, on part of the defendant, to ex-

amine, count, and receive the trees. A
party cannot evade a contract by absent-
ing himself from the time and place of

performance. Barton v. McKelicay, 2 Zab.
165.

28. Where the owner of property lying
on a wharf orders the wharfinger to deliver

it to a purchaser, and the wharfinger
agrees to deliver it on the purchaser's
paying the wharfage, the delivery is

complete as far as the vendor and vendee
are concerned. Boswell v. Green, 1 Dutch.
390.

29. It seems, that a sale is good where
the horse &c. were in the possession of a
third person who was to keep it " until he
could finish ploughing his corn;" and the
buyer was to have it when he wanted it, or
should send for it. Sherron v. Humphreys,
2 Gr. 217, 218.

30. Where merchandise is sold to be
delivered at a particular place free of

charge, the vendee nv,\y pay any duties
due thereon to the government and which
are required to be paid before delivery of

the goods, and may deduct the same from
the purchase money due the vendor.
Fitch V. Archibald, 5 Dutch. 160.

31. A vendor, on rescinding the contract,

has no right to recover corn delivered
to the vendee prior to the levy of the sheriff.

The corn delivered became the property
of the vendee at the time of the delivery,
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and subject to be levied on and sold as '

such. Thompson v. Conover, 3 Vr. 4G7.

32. The state of demand alleges, that

the plaintiir l)Ou^ht of the dofeiulant, and
that the defendant tlien and theie sold and
delivered to him, a pair of oxen, at a cer-

tain price per hundred weij^ht, to be taken
away, killed and weighed by the plaintifT,

and paid for when weighed—and then tlie

plaintitT avers, that afterwards on, &c. he
went for and demanded the o.xen, but the
defendant refused to let the plaintiff have
or take tliem away, whereby plaintiff lost

great gains, which would have accrued on
a sale thereof, *tc. to his damage, ifec.

Held, that being already delivered, assump-
sit could not be maintained. Carman v.

Smick, 3 Gr. 252.

See Contracts, U 159, 231-236, 246-249,

284, 290a, Custom, § 4, Frauds and Per-
juries, 11(e).

(2) Warranty.
,

(i) Of title. !

33. At common law, where the vendor
of a cliattel in possession, sells at a fair

price, a warranty of the title is implied.
Benniger v. Corwin, 4 Zab. 257, 260, Potts, J.

;

Harwood v. Murphij, 4 Hal. 215, 217; Sher-
ron V. Humphreys, 2 Gr. 217, 219.

34. But this rule does not apply to the
case where the vendor sells with notice to

the vendee of an outstanding interest held
bj- a third party in the property, and sub-
ject to that interest. Bogert v. Christie, 4

|

Zab. 57, 60. ;

35. A person in possession of a colored
boy under fifteen years of age, and selling

him as his chattel, is held to imply a war-
ranty of title, and is subject to the same
rule as the seller of any other chattel.

Stoutenborough v. Haviland, 3 Gr. 266.

36. On a sale of growing wood by the
acre, the law implies a warranty of title.

Wanser v. Messier, 5 Dutch. 256, 257. See
Weaver v. Wallace. 4 Hal. 251 ; Harwood v.

Murphy. 4 Hal. 215, 217. Infra, \ 53.

37. A sale of standing timber, by the
owner of the freehold, is not a sale of a
chattel interest, but of an interest in lands,

and is not controlled by the doctrine of
warranty of title in sales of personal prop-
erty. Slocum V. Seymour, 7 Vr. 138.

See Execution, | 123.

(ii) Of quality.

3S. The rule of caveat emptor applies
as well to the sale of stocks as of chattels.

The vendor can only be made liable for

misrepresentation or fraud. Renton v.

Maryott, 6 C. E. Gr. 123.

39. A warranty of the soundness of a
horse, or other goods sold, is not implied

at law from the fact that the price of a
sound horse or sound article is paid. The
maxim caveat emptor applies in all cases
where there is no warranty or representa-
tion. Beninger v. Corwin, 4 Zab. 257.

40. A statement made in good faith at
the time of sale, by the vendor, that seed
is of a certain kind, such seed, with re-

spect to kind, not being ascertainable by
inspection, avIU lay a ground from which
a jury, or a court having power to pass
upon facts, mav infer a warrantv as to
kind. Wolcott v. Mount, 7 Vr. 262, 9 Vr.
496.

41. Where seed is warranted as to kind,
and the vendor knows the use to be made
of the seed, he is answerable for the differ-

ence between the value of the product of
the seed sold, it being put to the use speci-
fied, and the value of the product that
would have resulted had the seed corres-
ponded to the warranty. Ibid.

42. It is a question of fact, to be deter-
mined from all the circumstances of the
case, whether a representation, descrip-
tive of the ai'ticles sold by a name by
which it is known in the market, is an ex-
pression of judgment or opinion only, or
was intended as a warrantv. S. C, 7 Vr.
262.

43. Under a warranty that a horse is

sound and kind, and that if he should not
suit, the seller would take him back, and
send the purchaser another. Held, that
the warranty as to unsoundness was inde-
pendent, and that the right to provide
another horse under the contract did not
extend to unsoundness ; that the horse
being unsound, and having died, the pur-
chaser could recover damages, and was
not obliged to call upon the seller to fur-

nish another horse. Perrine v. Serrell, 1

Vr. 454.

44. Query. Whether the fact that a horse
is a " cribber," is a breach of a warranty
of soundness. Hunt v. Gray, 6 Vr. 227,
234.

45. Where an engine is warranted to
answer two purposes, the purchaser, after

it has failed as to one, may retain it, and
trv it until failure as to both. Starr v.

Torrey, 2 Zab. 190.

46. An action cannot be maintained
merely for a false aflB.rmation in the sale

of property. The plaintifi" must show in

his state of demand that he sustained
some injury thereby. Weaver v. Wallace,

4 Hal. 251. See Damages, ^ 103.

47. As to what may constitute a vari-
ance between a written warranty and a
state of demand founded thereon. See
Steward v. Bowne, Pen. 959.

48. Wliere it is alleged in a declaration
that the defendant sold certain peach
trees to the plaintiff as sound and healthy
trees, knowing at the time they were not
sound, it is the duty of the justice, when
requested, to charge the jury that the
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])l:iinliff is bound to prove a scienter as
j

alle^^ed. Allen v. Wanamaker, 2 Vr. 370.
j

4'J. If he refuse to do so, and charge
|

tliat the defendant is liable upon his re-

presentations, whether he knew them to
j

be false or not, it is erroneous. Ibid.;

Mead v. Crane, 2 South. 852; Searing v.

Lam, 2 South. 683.

See Contracts, 2^^ 283, 291, Damages, F<

89-9G, Feaud, g§ 4, 5.

(d) Obligations of buyer.

50. Price. Wlien goods have been sold

the law will presume that the seller re-

ceived the price. Tindall v. Tindall, 3

Harr. 437, 438.

51. The legal obligation to pay the price

is a good consideration for the sale of

goods. Boswell v. Green, 1 Dutch. 390.

52. An unconditional delivery of goods
without payment, at a casli sale, does

not i)ass the title and bind the sale as to a

purchaser upon false and fraudulent mis-

representations. Hicks V. Campbell, 4 C. E.

Gr. 1S3. Supvi, I 19.

53. On a sale of growing wood, the obli-

gation to pay the price remains until there

is an eviction, or at least a disturbance of

quiet enjoyment by title paramount. Wan-
ser V. Messier, 5 Dutch. 25().

54. When a shareholder has not paid the

company for shares which he sells to a

vendee, who assumes his liability to the

company, and pays him $2500 in cash,

this sum is the clear profits on the trans-

action. Merrill v. Broicn, 6 C. E. Gr. 134.

55. The market value of stock is the

actual price at which it is commonly sold.

The i)rice may be fixed by sales of the

stock in market at or about a given time.

If no sales can be shown on the precise

day, recourse may be had to sales before

or after the day, and for that inquiry, a

reasonable range in point of time is al-

lowable. Douglas v. Merceles, 10 C. E. Gr.

144.

50. Under a reference t ' ascertain the

market price of a certain stock on a given

day, the intrinsic value of the stock

should not enter into the estimate, unless

there has been no market price within a
reasonable period, either before or after

that day. Ibid.

57. In ascertaining such value, it is not
material to inquire why the stock appeared
in the jnarket, when it was not thrown on
the market in large quantities, and there

is no reason to doubt that the seller ob-

tained the best price he could. Ibid.

58. In an action of trespass for taking

the goods, the consideration of a bill of

sale under seal cannot he shown to have
been fraudulent, as between the parties.

Garretsun v. Kane, 3 Dutch. 208.

59. The sale by one person, of the bond
of another, bona fide made at a ;y rate of

discount, however exorbitant, is not ille-

gal. Donnington v. Meeker, 3 Stock. 362;

Ridgewai/ v. Brick, July, 1825, 3 Stock. 366.

60. If the purchasei- of goods, with full

knowledge of their condition, voluntarily
receives them from a ship, and pays the

duties on them, he cannot afterwards set

up that the goods were not of a merchant-
able quality. Fitch v. Archibald, 5 Dutch.
160.

61. An innocent purchaser of property,

who has bought it in a fair bona fide man-
ner at a fair price, canncjt be deprived of

it because the object of the seller was to

defraud his creditors. Farrell v. Colwell, 1

Vr. 123, Ehner, J.

See Assumpsit, U 55, 57, 58, 74, 77, C(jn-

FusioN OF Goods, §? 2, 3, Damages, ^§ 18,

38, 42, Evidence, ^ 476.

II. Sales at Auction.

62. At a sheriff's sa!(> of personal prop-

erty, the maxim caveat emptor api)lies
;

and if a person is led to bid more than
the property is worth, the court will

not grant relief, unless it appear that the

bid was obtained by artifice or fraudulent
representations. Del. and Lack. li. R. Co.

ads. Blair, 4 Dutch. 139; Breivster v. Vail,

Spen. 56, 60.

63. Conditions of sale read before the

bidding commenced, but not annexed to

the catalogue on which the purchasers'

names were entered, or referred to therein,

cannot be held to supjdy the terms of sale

omitted from the catalogue. Johnson v.

^«c/c, 6Vr. 338.

64! Parol evidence of the declarations of

an auctioneer, contrary to the written
terms of sale, is not admissible; but such
evidence as to the property intended to

be sold by him, is i)r(jpor. Wright v. De-

klyne. Pet. C. C. 199. See Woodward v.

Bullock, 12 C. E. Gr. 507.

65. It is illegal for persons intending to

purchase at auction, to combine not to

bid against each other; but the rule is

confined to cases where there is an agree-

ment not to bid, and does not extend to

cases where several persons join to make
a purchase for their conuuon benefit,

without an agreement not to compete, nor

to such a uniting of several creditors, no
one of whom would be willing to purchase

a property of very large value. Nat. Bk.

of Metropolis v. Sprague, 5 C. E. Gr. 159.

See 3Iorris v. Woodward, 10 C. E. Gi". 32.

66. The employment of puffers by an
owner of property offered for sale at auc-

tion; or in the case of a judicial sale, by cred-

itors, in whose behalf i>roi)erty is offered,

for tlie purpose of increasing the price by
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fictitious hid.s, is a fraud upon honest liid-

ders ; and a buyer at such a sale may be
relieved from his purchase. Jbid.

67. It seems that the fact of a i>uffer

having bid at the sale will not avoid the
sale, if, after the bid of the ])u(I'er there is

a bid l>y a real purchaser before the bid

at which the projJcrLy is knoc^ked down
;

but that in all cases where the bid next
preceding is that of a putfer, the sale is

voidable by the purchaser. Jhid. QeeSlry-
ker V. VamU'rbilt, 1 Dutch. 482 ; Small v.

Bo(ui/»o/, 1 Stock. 381 ; Conovcrv. Walling,
2 McCart. 173. Contra, Wllmurt v. Mor-
gan, March 1827, Chancery.

68. A sale of furniture ought not to be
set aside because the furniture was not on
view at the time of sale, but was locked in

the rooms of the hotel, it not a])pearing
that any one desiring to inspect it before
the sale, was refused; nor because a print-
ed catalogue was not furnished to bidders

;

nor because a brief time was set for the
removal of the property, a necessity ex-
isting for a prompt delivery of possession
of the buildin.g to its purchaser. Nat. Bk.

of•Metropolis v. Sprague, 5 C. E. Gr. 159.

69. In sales by auction and other sales,

where it is stipulated that the per centage,
or part i)aid at the contract, shall be for-
feited if the purchaser does not comply
with his contract,, such payment cannot
be recovered at law or in equity. Budock
V. Adams, 5 C. E. Gr. 367.

70. An auctioneer may, in his own name,
sue a purchaser at an auction sale, to

recover his fees, when the conditions ex-

pressly stipulate that au auctioneer's fees,

of a specified sum, shall be paid to the
auctioneer on the day of sale; but his

right to recover will depend on the validity

of the contract to purchase, as between
buyer and seller. Johnson v. Buck, 6 Vr. 838.

71. When personal property, such as

the furniture of a hotel, is to be sold by a
receiver, the question whether it shall be
sold in bulk or by parcels, is within his

discretion. If fairly exercised, the sale will

not be set aside because the court ma}^
think that a better price would have been
realized by'a diflerent mode. Nat. Bk. of
Metropolis v. Sprague, 5 C. E. Gr. 159.

72. Where the value of the articles, or a
considerable part of it, as constituting a
whole establishment, is greater than
when separated, and where the articles

when separated would not cause com-
petition, it is more advantageous to sell

as a wiiole. Ibid.

73. The sheriff' must have the property
in his possession, so that bidders may dis-

cover its value, and obtain possession
without controversv. Lloyd v. Wyckoff', 6

Hal. 218, 235.

See Attachment, I 88, Damages, ? 97,

Frauds and Perjuries, ^l 81-83, Set-off,

134.
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SALES OF LAND.

1. Judicial Sales.

[a) Itifihls of crecution creditors.

[b) Whdt interests may be sold.

[c) Mode of conducting sale.

(1) Advertisment.
(2) Adjournments.
(3) Conditions of sale.

(4) Divisible ])rcinises.

(5) Hidders and ))u(lers.

((i) Duty of the officer.

{d) Jiights of purcliasers.

[e] Officers' deeds.

II. Private Sales.

[a) Contracts for sale.

(b) Title of lands.

(1) Contracts as to title.

(2) Objections and waiver.
(c) Rights and, obligations of vendor.
[d) Rights and obligations of vendee.

I. Judicial Sales.

(a) Rights of execution creditors.

1. If there has been a levy, although a
sale under a prior execution will pass the
title, it will not divest the equitable lien

of the sec(jnd execution on the surplus
money. Stebbins v. Walker, 2 Gr. 90.

2. The court overruled a demurrer to a
bill which alleged that a judgment had
been confessed for the purj^ose of defeat-
ing a prior judgment, and protecting the
debtor's property. Oakley v. Young, 2 Hal.
Ch. 453.

2a. Courts of equity consider the rights
growing out of a judgment and execution
as legal rights, and while they aid will

not enlarge or extend them. Disborough
V. Outcalt, Sax. 298.

See Equity, U 220, 439, Execution, III,

I 191, Executors, § 186, Judgments, H 16,

17, Mortgage, \[g).

(b) What interests may be sold.

3. History of statutes authorizing sales

of lands, and what interests of decedents
might be sold on execution. Warwick v.

Hunt, 6 Hal. 1, 4, et seq. Ewing, C. J. See
4 Grif. Law Reg. 1286, notes.

4. After a judgment is satisfied, the
sherifi' has no authority to sell, and his

deed can convey no interest to the pur-
chaser. Simmons v. Vandegrift, Sax. 55.

See Infra, l 113.

5. Properly sold for the payment of

debts, whether by virtue of executions,
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attachments, assignments, or orders of I

the orphan.-; court, were formerly sold

subject to all prior encumbrances, ex-

cepting judgments on which no execu- i

tions had been issued. Potts v. N. J. Arms
\

Co., 2 C. E. Gr. 516, 519, Elmer, J. [Rev.

Corporations, ^ 84].

6. A sheriff's sale made under judgments
and executions obtained after a fraudu-

lent conveyance by the defendant in exe-

cution, will convey all his interest and title

in the premises. Mulford v. Tunis, G Vr.

256.

7. Where the order for sale in partition

and the conditions of sale were silent as

to whether the property was to be sold

subject to or free from encumbrance,
parol proof is admissible to show that B.,

who held a mortgage as trustee with A.,

and a subsequent mortgage in his own
right, was present at the sale and agreed
that the property should be sold free from
encumbrance, and received from the com-
missioners the mortgagor's half of tlie pro-

ceeds of the sale, knowing that the pur-

chaser paid the money with the under-
;

standing that the property was sold free

from encumbrance, and that the mort-
gages were to be cancelled. Rogers v.

Rogers, 1 Hal. Ch. 32.

8. Representations by the mortgagoi'S
that the premises would be sold free of

encumbrance, when in fact they were sold

subject to a mortgage, together with laches,

was held sufficient equitable ground of

relief, against a bid made b\' a purchaser,
notwithstanding he had been held liable

at law on the conditions "of sale. Simon
V. Townsend, 12 C. E. Gr. 302. But see

,

Equity, |§ 266, 496, 1164.

9. An announcement at a sale that

a building on the premises must come
down, and that it was so understood by
those present, is not such a mistake or

surprise as renders the sale void, if, in

fact, it Avas not necessar}^ to take down
the building. Skillman v. Holcovib, 1 Beas.
132.

10. The defendant in execution was
allowed an order requiring the sheriff" to

sell the premises in parcels. Ryerson v.

Boorman, 3 Hal. Ch. 167, 640.

11. Under R. S. p. 660, § 7, allowing the
defendant to elect what part of his lands
shall be sold, if only a part thereof is neces-
sary to satisfy the execution, the death of
the defendant within the twenty days lim-
ited for making such election, will not de-
strov the efficacy of the execution. Ben. v.

Hilfman, 2 Hal. 180, 189.

12. Query. Whether in such case, the
heir or executor of the defendant can
make such election. Ibid.

13. A sheriff, in a sale by virtue of an
execution against lands, has no right to

reserve the way going crops; his duty is

to sell the title of the defendant to the
lands, as commanded by the writ ; and if

he had power to make such reservation, it

would be of no avail if not contained in

his deed. Howell v. Schenck, 4 Zab. 89. See
Execution, V(c)(3), Infra, I 115.

14. A sheriff's sale of devised property,
bj' virtue of an execution issued against
testator and others, two years after
testator's death, is irregular, and the
sherift''s deed to the purchaser at such
sale, conveys no title to the estate. Den.
Sharp v. Hum.phreys, 1 Harr. 25.

15. That the court will, after sale, pro-
tect persons having an interest less than
a legal estate, under P. L. 1858, p. 459.

See State, Nat. Railway Co. v. Easton and
Amhoy R. R. Co., 7 Vr. 181, 184; Wheeler
V. Kirtland, 12 C. E. Gr. 534. See Eminent
DOxMAIN, I 216.

See Devise, H 193-195. Execution,

U 151, 154, 155,V(c)(l), Executors, U 138-
142, i\{e), Fixtures, |? 18-20, Heirs, |§ 1-

3, Infants, V, Injunction, | 122, Judg-
ments, §1 22-24, Legacy, I 120, Mortgage,
§ 473, Powers, I 120, Partition, H 106-

110, Taxes.

(c) Mode of conducting sale.

(1) AdveHisement.

16. A sheriff' has no authority to sell

real estate under a writ which has not
been in his hands two months, and under
which he has made no advertisement.
Mushhack v. Ryerson, 6 Hal. 346.

17. Query. Whether this must be con-
strued to mean lunar months. 4 Grif. Law
Reg. 1218, note 1. >ee Ellis's Case, 3 Hal.
232. [R. S. 674, § 1].

18. The statute requires the sheriff' to

advertise the land which he undertakes to

sell by virtue of an execution at law. If,

by mistake, he omits to advertise any
part of it, and gives a deed to a piirchaser

for the part not advertised, the mistake is

one which the court cannot correct for the
protection of the purchaser against whom
an ejectment is brought. Philhower v.

Todd, 3 Stock. 312; S. C. Infra, I 21. See
Ryerson v. Boorman, 3 Hal. Cli'. 167, 640.

19. If the advertisement of the sheriff'

sufficiently identifies the property to be
sold, it is a compliance with the law. It

need not describe the number of build-

ings or their character. Allen v. Cole, 1

Stock. 286.

20. A mistake in the desci'iption of the

land, will not vitiate the sale, if it may
be fully understood from such description

what property is to be sold. iJen. v. Zellers,

2 Hal. 153.

21. Where a sheriff advertises lands

without abuttals, as " the farm on Avhich

W. T. now lives," and in the description

in his deed includes a tract which, al-

though formerly a part of the farm of W.
T., yet at the time of the advertisement
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aiul sale had been sold by him, and was in

possession of his grantee, it is a question
of fact for the jury to determine, whether
sueh tract is included in tlie description in

the advertisement, and a charge from the
court directing the jury to lind in favor of
the sheriir's grantee, is erroneous. Den.
Philhowrr v. Todd, 4 Zab. 796.

22. Where the sheriif's advertisement,
after specifying sunilry parcels of lantl to

be sold by tiic sherill', iidds, " together witli

all his (the defendant's) other I'cal estate

in the county of Atlantic, of which a more
particular dcscri[)lion will be given on the
day of sale," it seems, that the advertise-

ment is defective, and insufficient to

authorize the sale of any lands except
those specified in the advertisement. Mer-
win V. Smith. 1 Gr. ("h. 182.

23. Some description, by which the
property may be known, though imper-
fect in itself, is necessary. Ibid. See
Rodman v. Zilley, Sax. 320 ; CummiuH v.

Little, 1 C. E. Gr. 48, 55.

23a. Under conditions of a vendue "for
the sale of the property of S. R.," it is no
objection to the execution of the contract,
that a part instead of the whole of a lot

of land was sold, i)rovided it was made
known what part was to be sold at the
time it was set up. Hodman v. Zilley, Sax.
320.

24. It is not necessary that advertise-

ments of the sale of real estate by a sheriff

or a master in chancery, should be signed
by the officer with his own proper signa-

ture. Wliether the officer's name is signed
to the advertisement by himself, or printed,

or signed by another, is immaterial. In
either case it is a virtual signing by the
officer. Coxe v. Halsted, 1 Gr. Ch. 31]

.

25. Where a sale is advertised for a spe-

cified day, between the hours of twelve
and five o'clock in the afternoon, and the
property is sold in pursuance of such ad-

vertisement, the sale will not be set aside,

although there is a propriety and conve-
nience in specifying a particular hour
between twelve and five o'clock for the

sale. Ibid.

26. A sale by an administrator, adver-
tised to take place at ten o'clock and actu-

ally made at twelve, although not within
the statute, was set aside because held at

an unusual hour. Howell v. Sehriwj, 1

McCart. 84, 91.

27. An advertisement in one newspaper
was forjnerly sufficient. SJciUman v. Hol-
coinb, 1 Beas. 131.

28. Advertisement in two papers is now
necessary. liev. Sale of Land, ? 1, P. L.

1871, p. 67, P. L. 1875, p. 17, P. L. 1875, p,
25, P. L. 1875. p. 89, P. L. 1876, i). 19, P. L.

1876, p. 62, P. L. 1876, p. 242, P. L. 1877,

p. 13, and see P. L. 1876, p. 121.

29. That is a public and proper place
for setting up advertisements, contem-
plated by the act regulating sales of real

estate, which is likely to give information
to those interested, and who may become
bidders at the sale. Cummins v. Little, 1 C.
E. Gr. 48.

30. The shcriir is bound to conduct the
sale so as to protect the rights and pro-
mote the interests of all parties, and to
this end to secure, as far as practicable,
the utmost publicity of the notice of
salf". Ibid.

31. The true test of a proper exercise of
discretion l)y the sheriff in setting up
notices is, whether he has acted as a dis-

creet man, desinais of effecting a sale of
his property to the greatest advantage.
Ibid.

32. If one of the notices is not set up
the length of time required by law, the
title of the purchaser is worthless. Ibid.

58.

33. The act requires the first publication
of the notice in the newspapers, to be made
four whole weeks next preceding the
day appointed for the sale. Parsons v.

Lanning, 12 C. E. Gr. 70.

34. A slieriff, on sale of lands, cannot
charge to the defendant the fee for ac-

knowledging the sherift"'s deed, or the
printer's bill for advertising; all the law
allows for advertising in the newspaper is

one dollar and fifty cents. Anonymous, 2
Zab. 211. [Rev. Sale Qf Land, | 2].

See Attachment,
'i 163, Equity, H 441,

443, 1448, Insolvency, | 61, Municipal
Corporations, I 392.

(2) Adjournments.

35. An adjournment is discretionary
with the sheriff. Skillman v. Holcorab, 1

Beas. 131, 132; Morris v. Woodward, 10 C.

E. Gr. 32; P. L. 1876, p. 12L
36. If there is a failure of bidders, or

the circumstances of the sale are such as

to show that the i:>roperty will be sold for

a price unreasonably inadequate, it is the
duty of a sherift' to adjourn the sale for

another opportunity, unless otherwise or-

dered, and where tlie creditor is likely to

be benefited. Todd v. Hoagland, 7 Vr.
352, 8 Vr. 544.

37. The sheriff^ may adjourn the sale to

a place other than that specified in the
advertisement. Penn v. Craig, 1 Gr. Ch.

495, 499.

38. A sale by a sheriff in violation of a
promise to adjourn, does not att'ect a bona
fide purchaser. Outcalf v. Disborough, 2 Gr.

"Ch. 214. 219.

39. The adjournment of a sale need not
be advertised in a newspaper. Public pro-

clamation made at the time at which the
sale was published to take place, is all that

the law requires. Allen v. Cole, 1 Stock.

286; Coxe v. Halsted, 1 Gr. Ch. 311. [Rev.

Sale of Land, I 6, P. L. 1877, p. 14].

40. An adjournment of a sale of real
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estate under a public statute, for any pe- '

riod not exceeding one week, need not

be advertised in tlie newspapers. A formal
i

adjournment of the sale fronx week to

week is sufficient. Hewitt v. Monlclair

Railway Co., 10 C. E. Gr. 3i)2.

41. Tlie act of a slxeriff in adjourning a

sale under foreclosure proceedings, is not
\

a judicial act, nor in any way forbidden
|

by the "act in relation to legal holidays."

P. L. 1876, p. 73. White v. Zust, 1 Stew.

107.

42. When the day (not a legal holiday)

fixed for the side of mortgaged premises is

afterwards appointed a legal holiday, the

sheriflf should adjourn the sale. In such
case, the advertisement is not rendered in-

valid. Ibid.

43. The court refused to set aside sheriff's

sale because of his alleged refusal to ad-

journ it, so that the petitioner (a subse-

quent mortgagee) might have an oppor-

tunity to ascertain the amount of the en-

cumbrances, subject to which the property

was to be sold, it appearing, that such
reason for adjournment was not given,

and that a written statement of the ex-

act amount due on those encumbrances
was exhibited at the sale. Cline v. Prall,

12 C. E. Gr. 415.

44. Unless required by strict rules, equity

will not give any aid to a party seeking

to set aside a sheriff's sale under an exe-

cution issued out of this court, where
he has since procured a sale of the same
premises to be made under a judgment
recovered by himself, while he was dis-

puting the validity of the prior sale, with-
out the slightest notice to any of the

persons interested, except that given by
adjournment from week to week for more
than a year. Meyer v. Bishop, 12 C. E. Gr.

141, 1 Stew. 239.

See Equity, II 418, 419, 421, 448, 448o,

Execution, 1 139.

(3) Conditions of sale.

45. The sheriff is bound to sell according
to law, and the exigency of his writ; he is

not justified in imposing terms on the pur-

chaser different from those required by the

law. If he undertakes, by any conditions
of sale, to vary the relative position of par-

ties, and create liabilities whit'h the law
does not impose, he exceeds his authority,

and the purchaser is not bound. Stevenson

V. Black, Sax. 338.

46. S. L. H. executed to S. W. six bonds,
and a mortgage to secure payment thereof.

After receiving payment of the first bond,
W. assigned and delivered the others to

several persons, one of whom caused a
judgment to be entered up against H. on
one of the bonds, and an execution to be
issued thereon, by virtue of which the
mortgaged jiremises were levied on and

exposed to sale by the sheriff, subject,

among others, to the following condition :

"the above described property is sold,

subject to the payment of a mortgage from
H. to W., dated, &c." After B., the plain-

tiff had bid one dollar for the premises,
the sheriff', at the instance of W., added to

the condition these words :
" and tlie several

bonds secured by the said mortgage." The
premises were struck off' to B. at his bid,

and he signed the conditions, protesting,

however, against the alteration of the con-
ditions, and declaring he would not pay
the bonds. Held, that this addition to the
conditions of sale created no new contract

to bind the purchaser personally to pay
the bonds held by S. and W., and their

bill, seeking to charge him personally, was
dismissed. Ibid.

47. Where, by the conditions of a sher-

iff's sale, it is provided that "if the pur-
chaser do not comply with the conditions,

the property shall be resold," the sheriff'

is not bound, upon a failure of the pur-
chaser to comply with the conditions, to

make a second sale, though requested so

to do by the defendant in execution. Wood-
hull v. Neafi.e, 1 Gr. Ch. 409.

47a. The conditions for the sale of lands

and buildings provided for the sale of the

buildings separately ; and one of the con-

ditions was as follows: "the buildings will

be sold, to be removed within thirty days
from this date from the premises." Held,

that the purchaser of a building, who also

purchased the lot on which it stood, was
not bound to remove the building. Plume
V. Small. 1 Hal. Ch. 460, 650.

48. W^here it is provided that if a pur-

chaser fail to comply with the conditions,

the property will be exposed to sale a

second time and the purchaser held liable

for any loss that may ensue, the vendor, in

an action on such contract, cannot recover
the dift'erence between the two sales, un-
less the conditions of the second sale are

the same as those of the first sale, or at

least so far as regards the credit, equally
beneficial to the purchaser. Shina v.

Robert.^. Spen. 435.

49. Where it is stipulated that the per

centage or part jiaid at the time of the

sale, shall be forfeited if the purchaser
does not comply with the conditions, such
payment cannot be recovered at law or in

equity. Bullock v. Adams, 5 C. E. Gr. 367.

50. A purchaser of premises, who has
signed the conditions of sale, is bound to

pay a check given to the master on the

day of sale in part payment of the pur-
chase money, notwithstanding the neglect

and refusal to convey to him a certain
easement which the agent of the com-
plainants had declared and promised
should pass with the premises, but which
formed no part thereof, was not mentioned
in the conditions of sale, and to which
neither the agent nor his principal had
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any riijht or title. Allen v. Bank of the

Unitcil States, Speii. 620. See Easement, § 64.

51. The onliiirtry metliod of compelling
a pureliivsei' to complete it, after he hi\s

.signed an acknowledgment of the pur-
cha.se, is hy an older to show cause why an
an attachment sliould not issue against

him. as for contempt. Boxvne v. Ritter, 11

C. E. Cr. 451;.

.")2. Oi-. the ollicer may file a bill for

specific performance. Ibid. See Rod-
man V. Zilley, Sax. 320.

53. A sheritl" who has sold lands under
a fieri facias out of chancery in a foreclo-

sure suit, may Ijring an action in his own
name against a purchaser who refuses to

comply with the conditions of sale. The
remedy in the court of chancery to com-
pel the purchaser to complete the pur-
ihase by summary process, is not exclu-
sive. Toivnshend v. Simon, 9 Vr. 23!*.

54. For the money recovered in such
action the sherilf must account to the
persons interested in the process under
which the sale was made. Ibid.

55. The officer is not bound to sue a bid-

der for non-conniliancc with the condi-
tions, unless an indemnity bond for costs

be given him. Strong v. Linn, 2 South. 799,

806^ Southard, J.

56. After such bond has been given by
the defendant in execution, the sheriff

cannot claim the costs of .such suit from
another execution creditor. Ibid.

See Actions, | 19, Costs, | 191, D.\mages,

I 97, Ejectment, | 160, Eqcity, U 446, 447,
Partition, | 112.

(4) Divisible premises.

57. It is a matter in the discretion of
the officer executing the writ to sell the
premises together or in parcels, except in
cases where, under the statute, it is de-
creed that a part of the premises cannot
be sold to satisfy the amount due without
material injury to the remaining part of
the mortgaged premises. Parkhurst v. Cory,
3 Stock. 233.

58. On a sheriffs sale of land consisting
of different parcels, the general rule is,

that if tlie land is plainly divisible, it should
be sold in parcels, so as to secure the high-
est price. Corles v. Lashley, 2 McCart. 116;
Coxe V. Halsted, 1 Gr. Ch. 311 ; Mericin v.

Smith, 1 Gr. Ch. 182; Ryerson v. Boorman,
3 Hal. Ch. 167, 640.

59. Xon-compliance with such rule is

sufficient ground for setting aside the
sale. Johnson v. Garrett, 1 C. E. Gr. 31.

60. But where a sale is made in viola-

tion of this rule, wnth the approbation of
the owner of the property, and thirteen
years have elapsed, and the property has
descended to the heirs of the purchaser,
the court will not disturb the title. Penn
V. Craig, 1 Gr. Ch. 495.

61. One part of a property may be so
dei)endent on the other as to require a
sale in large parcels. Merwin v. Smith,
1 Gr. Ch. 182.

62. A sale hy a sheriff, upon execution,
in one parcel, of a large quantity of the
defendant's property, which is readily sus-
ceptible of divi.sion, can never be justified
upon any other ground than as being the
best mode for making it bring the most
money. Ibid.

65. Where a defendant stands by with-
out objection, and permits a sheriff to sell

several separate lots of land as one tract,

he caimot afterwards object because they
were not sold in parcels. Holmes v. Steele,

1 Stew. 173.

66. That the premises were ordered to

be sold in parcels, is not a defence to the
suit that may be raised l>y plea, answer or
demurrer. If sucti order be erroneous,
application should Ite made to the chan-
cellor so to amend the final decree as to

protect the rights of the party. Horner v.

Corning, 1 Slew. 254.

See Attachment, | 162.

(5) Bidders and puffers.

67. At sheriff 's sale on execution, caveat

emptor is the ride. Mervine v. Vanlier, 3
Hal. Ch. 34. See Sales of Chattels, ? 62.

68. A buyer may employ an agent to

bid for him. Skillman v. Holcomb, 1 Beas.
131, 132; Silcer v. Campbell, 10 C. E. Gr.

465, 466.

69. A sheriff cannot require secirrity of

a duly authorized agent of the plaintift" in

execution for the performance of his con-
tract, nor can he refuse the bid of such
agent for want of the required securitj'.

Mericin v. Smith, 1 Gr. Ch. 182.

70. A buyer may bid for himself, jointly
with another. Den. v. Lambert, 1 Gr. 1S2,

185.

71. So, several may authorize one per-

son to bid for them, on their joint account.
Nat. Bk. of Metropolis v. Sprague, 5 C. E.

Gr. 159.

72. When a bidder, at a master's sale,

declares to the master that he is not pre-

pared to comply with the terms of sale, it

is not improper for the master to refuse

his application for leave to withdraw his

bid, and to direct the property to be struck
off to him, and thereby compel him to

announce openlv that he cannot complj'.

Ibid.

73. Where a bidder offers his bid under
a mistake, it seems, that he may withdraw
it. Strong v. Linn, 2 South. 799,'805, South-

ard, J.

74. If, at a public sale, the owner fraud-
ulently represents to a bidder, that

others are bidding, and thereby induces
him to raise his bid, the owner cannot en-

force the sale and recover the purchase
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price. Stryker v. Vanderbilt, 1 Dutch. 482,
"

Elmer, J.

75. Relief on account of under-bidding
was refused one of tlie owners of the

premises, because tliere could have been
no under-bidding without his authorit}'.

Small V. Boudinot, 1 Stock. 381.

76. An owner may Ijid at a public sale,

without vitiating it; and he may employ
under-bidders to prevent a sacrifice of the
property. Wilmurt v. Morgan, March, 1827,

Williamson, C.

77. It is not proper to concert with an
auctioneer a private signal denoting a

bid. Such a contrivance gives an advan-
tage over the open and fair bidders. Con-
over V. Walling, 2 McCart. 173.

78. It is the custom, in New Jersey,

where a bid is fairly claimed by two or

more persons, to put tlie property up
,

again at the price bid, and as at the bid of

the person whom the auctioneer may de-

clare entitled to it. Ibid.

70. Sale will be set aside where a mis-
take occurs in consequence of such bid-

dnig, and it is not rectified by the officer

putting up the property again, and less is

obtained than would otherwise have been
offered. Ibid.

80. If there is collusion between the
officer and purchaser, the sale will be set

aside and both of them condemned in

costs. Johnson v. Garrett, 1 C. E. Gr. 31.

81. It is not gross carelessness for a
purchaser not to know that the descrip-
tion in a sherifi''s deed does not include
the entire premises which are understood
to be oflered for sale. Waldron v. Letson, 2
McCart. 126.

82. What the bidders at the sale under-
stood as to the quantity of land sold,

what verbal agreements were made, how
the boundaries were ascertained, what
was said and done at the surve}', and who
furnished the description from which the
sheriff drew his deed—are matters inad-
missible in evidence. Den. Todd v. Phil-

hoiver, 4 Zab. 796, 804, Potts, J.

83. It is error to overrule an offer to
prove by parol that the purchaser inquired
what estate the commissioners designed
to sell, and that they answered an estate

for the life of the defendant. Den. Hinch-
man v. Clark, Co.xe 340, 356. 447, note (a).

84. A sheriff's sale of land declared un-
lawful by reason of means used to prevent
competition, and the consequent sacrifice

of the property. Hamburg Manf. Co. v.

FAsall, 1 Hal. Ch. 249. See Assignment
FOR Benefit of Creditors, ? 46, Equity,
g588.

85. A sherifl" is not obliged to notice
the bid of an irresponsible purchaser.
Den. v. Zellers, 2 Hal. 1-53, Ford, J.; Mer-
win v. Smith, 1 Gr. Ch. 182 ; Den v. Young,
7 Hal. 300, 307.

See Equity, |§ 435, 436.

(6) Duty of the officer.

86. A general verbal direction by a
sheriflf to an assistant in his office, to

make the sales and adjournments neces-
sary on a given day, confers no authority
to make a sale, and if made under sucli

direction it will be set aside. Meyer v.

Bi.<ihop, 12 C. E. Gr. 141, 1 Stew. 239.

87. In the absence of statutory provi-

sions, the general rule is that judicial sales

should be made in the presence and under
the immediate supervision of the officer

designated in the decree commanding the
sale. The statute [Rev. Sale of Land, | 13),

however, held to be declaratory uj)Ou

the subject. Ibid.

88. If a sale of land be made on fore-

closure by a bailifi' thus informally ap-
pointed, and the sheriff, in conformity
thereto, e.xecutes a deed to the purchaser,
such deed will transfer the title, and will

be good in a collateral yjroceeding as the

act of an officer de facto, but will be set

aside, on a direct application to the chan-
cellor in the course of the same proceed-
ing. Ibid.

89. A sheriff who makes sale of land by
a bailiff, or special servant duly appointed,
can take the oath required by the thir-

teenth section of the act relative to the
sale of lands. Ibid.

90. Lands seized in execntion by a

sheriff may, upon his death before sale, be
sold by his executor or administrator.
Bead v. Stevens, Coxe 264.

91. The execution of the power to sell

lands by public officers, must be in strict

pursuance of the power, or no title is

conveyed. Osborne v. Tunis, 1 Dutch. 633.

92. The place of sale is discretionary

with the sheriff, and ordinarily the coun-
ty seat from its facilities for resort to the

records and to counsel for settling ques-
tions respecting title, is the proper place,

but the place cliosen must depend upon
the nature of the property to be sold, and
its nearness, etc. Cummins v. Little, 1 C.

E. Gr. 4S, 54.

93. A slierift' is l>ound to exercise reas-
onable care and judgment in the man-
agement of his sales, so that the property
levied on may be sold to the best advan-
tage to make the money, subject, of course,

to all the requirements of the statutes af-

fecting sheriff's sales. T'odd v. Hoagland, 7

Vr. 352, 8 Vr. 544.

94. It is the duty of a sheriff to make
the money on an execution, if by fair

judgment and skill it can be done accord-
ing to the modes i)rovided by the law. His
discretion should be liberally considered
in the absence of bad faith, yet, thesherift'

is responsible for a clear neglect of its

proper exercise Ibid.

95. The exercise of the sheriff's discre-

tion must be a legal one, and so controlled

as to work no injustice or oppression.
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Menvin v. Smith, 1 Gr. Ch. 182; Scainnn v.

Rifjfjiu>^, 1 Gr. Cli. 214.

9»>. The di.scrt'tion of tlio sherifl" will Ije

iiitorfered with only wlion it is abused hy
liiin. lint the court will not wei^h rvi-

deiice to ascertain whether the .sheriil' has
sold in the njost judicious manner. If

the manner of sale is so palpahly injudi-

cious as amounts to a. 'breach of trust on
the part of the officer, it is a fraud upon
the rijrhts of parties interested, and then
tlie court will interfere. Parkfnir.it v. Cory,

3 Stock. 233.

97. As to the question whether the re-
ceiver should sell the engine, mining tools

and implement.s with the mine lands or
separately, the court left it to the discre-

tion of the I'eceiver, to be determined by
inquiries to be made by him as to the
probabilit}' of iinding ore by continuing
the works ; no ore having yet been found.
Kelly V. Neshanic Mining Co., 3 Hal. Ch.
579.

98 A sherifl' may exercise a reasonable
discretion as to the manner of selling

property. Den. v. Zellers, 2 Hal. 153, Ford,
J. See Equity, | 449.

99. In the disposition of the trust prop-
i^rty in their hands, receivers have a dis-

(•retion, f(jr the due exercise of which they
are responsible to the court, and in the
exercise of which they are subject to its

control. Knott v. Receivers of the Morris
Canal Co.,ZGr. Ch. 423.

100. Receivers are not, like executive
officers, bound to sell for the highest
price, without regard to the purcliaser,

or to the disposition he may make of the
property. Ibid.

101. Where the receivers of the Morris
Canal and Banking Company advertised
that proposals would be received b}' them
until a specified day for leasing the canal
for one year. Held, that the advertise-
ment did not bind the receivers to take
the offer of the highest bidder, nor limit

them to a certain time Avithin Avhich to

receive bids. Ibid.

102. Where the complainants' right to

priority is disputed, the sheriff will not
be permitted to proceed to sale under the
execution, and the hearing of the jDetition-

qy'a claim be deferred and determined in

disposimr of the proceeds of sale, under
the act of March 17. 1870. (P. L. 1870, p.

40, I 6j. Conrad v. Mallison, 9 C. E. Gr. 65.

103. Two sherifis cannot, by law, adver-
tise and sell, and convey the property of
defendants jointly. Maffet -cnh. Den. Ton-
kins. 1 Hal. 228. See Coxstable, § 25.

101. Query. Whether their joint deed
is absolutely void. Ibid.

105. The officer acquires no interest

;

can neither take nor deliver possession,
nor maintain a possessorv action. D^n.
V. Young, 7 Hal. 300. 301.'

Iu6. Tlie surplus after satisfying the ex-
ecution, must be paid to the defendant,

unless the sheriff is otherwise notified by
the next encumbrancer, followed i)y a rule
of tile court out of which the execution
issues, or hv an order of the court of chan-
cery. Muff'et ads. Den. Tonkins, 1 Hal. 228,
229.

107. If the sheriff who has the first
levy, neglects or rfTuses to sell at the first

day, then he who has the next levy maj'
sell, subject to sucli prior execution, but
not to raise the money to pay it. Ibid. See
EXKCUTIOK, I 39.

108. Where the object of the bill will be
answered, a sheriffs sale should not be
restrained by injunction, but the sale
should be suffered to proceed, and the
money stayed in the sheriffs hands. Re-
ceivers of Morris Canal Co. v. Biddle, 3 Gr.
Ch. 222'.

See AssiGX.MEXT for Benefit of Cred-
itors, I? 49, 54, Attach ME.N-T, §? 162, 163,
165, Constable, I 2, Conveyance, I 241,
Equity, H 436, 414, 44-5, Estoppel, ^^ 76,

117, Execution, 'H 178, 191, Municipal
Corporations, IV(d)(4), Sheriff.

(dj Rights of purchasers.

109. A purchaser of land at sheriff's

sale, comes into the place of the defend-
ant and holds as if by deed from hifn, the
sheriff being merely the agent of the law
to transfer the title. Den. Falkenburgh v.

Camp, Pen. 798, 800; Montgomery v. Bruere,

1 South. 260, 273(a); SnuderswVansickle,
3 Hal. 313, 317; Den. v. Winans, 2 Gr. 1;
Hyatt V. Ackerson, 2 Gr. 564, 567. See
Equity, I 427.

110. Irregularity in the sheritt' selling

lands before goods, without a written re-

quest from the defendant, cannot affect

the title of a purchaser at the sheriff's

sale. Simmons v. Vandegrift, Sax. 55. See
Evidence, § 251.

111. Nor, any fraudulent conduct of the
sherifl' alone. Den. Inskeep v. Lecony, Coxe
39 ; Johnson v. Garrett, 1 C. E. Gr. 31.

112. A bidder, to whom the property
has been fairly struck oft', ought to be put
to no expense in the proceedings to set

aside a sale, on account of a mistake of
the commi-sioners. Conover v. Walling, 2
McCart. 173.

113. The title of a purchaser of land at

.sheriff"s sale cannot be impeached by
parol evidence that. the judgment was
satisfied before the sale. N'chols v. Dis-

ner, 5 Dutch. 293, 2 Vr. 461. Supra. I 4.

113a The title of a purchaser under a
sherift"'s sale, is co-extensive with the de-
scription contained in the mortgage, the
bill to foreclose, and the writ oifieri facias

under which the sale was made. McGee v.

Smith, 1 C. E. Gr. 462.

1136. The title of a purchaser at ft sher-
ift"s sale under an execution, issued upon
a judgment recovered under a mechanics'
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lien, general as against the owner and
special as against the lands, is i)araniount

to all encunilirances put upon the prop-
erty after the commencement of the

building. TompkiiiH v. Hor(o», 10 C. E. Gr.

462.

114. Payment of the consideration by
a fraudulent grantee, cannot destroy the

title obtained by a purchaser at a subse-

quent sale under execution against the

grantor. 3Iitlford v. Tunis, 6 Vr. 256.

115. The purchaser of land under a
sheriff's sale acquires, by virtue of the

conveyance, a legal title to the growing
crops, against a previous pui'chaser of the

crops from the defendant in execution
;

such purchase of the crops being made
subsequent to the entry of tlie judgment
by virtue of which the land is sold. Bloom
V. TFc'fe/i, 3 Dutch. 177. Supra, ? 13.

116. An attorney in fact, under agree-

ment with A.'s creditors undertook at his

own expense the collection of their re-

spective claims against A. for a contin-
gent compensation. He obtained judg-
ments upon the claims, and purchased the
real estate of A. at sheriff's sale under ex-

ecutions on the judgments. In a suit to

compel the delivery of the deed for the

l^roperty under his agreement of purchase,
signed by him at the sale. Held, that he
occupies the same jiosition that any pur-
chaser wlio was an entire stranger to the
proceedings and claims would occupy, and
has the right to maintain such suit accord-
ingly. Whitney v. Parker, 12 C. E. Gr. 333.

117. Such pai'ty not asking the advan-
tage of his bargain with the creditors, but
merely acting upon his rights as a pur-
chaser at the sheriff's sale, is not guilty of

champerty and maintenance. Ibid.

118. Where the plaintiff in attachment
bought at the auditors' sale, and the sale

was set aside for gross irregularity of the
auditors, the plaintiff will not be condemn-
ed in costs. Johnson v. Garrett, 1 C. E.
Gr. 31.

See Attachment, Pd 97, 160, 161, Con-
dition, I 54, Ejectment, § 6, Equity, |? 342,

422, 423, 430, 432, 434, 459, 601, 739, 740,

761, Estoppel, U 18, 41, Evidence, | 30,

Fraud, §? 7, 8, Fraudulent Conveyances,
U 42, 111-114, Mortgage, IX{/i), Parti-
tion, ^ 113.

(e) OflBcers' deeds.

119. A sheriff has no estate or interest

in lands levied upon and sold by him. He
has a naked power to sell given by stat-

ute, and the validity "of his deed depends
upon the directions of the statute being
complied with, and it must positively ap-
pear, either by recitals in the deed, or

proof aliunde, that such directions as ad-

vertising, &c., have been complied with.

Den. Todd v. Philhower, 4 Zab. 796, 804.

120. By the seventh section of the act
making lands liable to be sold for the pay-
ment of debts, a sheriff's deed, as be-

tween the d(!fendant and the purcliaser,

may be fairly (umsidered as the defend-
ant's own deed made by the sheriff as

his legally constituted agent for that pur-
pose. Den. v. Wi)ians, 2 Gr. 1.

121. A variance between the recital of
an execution, in a sheriff 's deed and the
judgment on which it was issued, is cured
"by the act of the 28th November, 1831,

(Rev. Sale of Land, ^ 8). Den. Arrowsmith
V. Taylor, 1 Harr. 532 ; Den. v. Downam. 1

Gr. 135.

122. The statute and supplement (P. L.

1869, p. 1238), directing that the recitals

in a deed given by a public officer shall

be prima facie evidence of the truth of
the facts recited, do not affect the title

under the deed, but only change the rule

of evidence as to the manner of proving
the facts required to constitute a valid

sale; and it applies where a deed given
before the passage of the act is offered in

evidence. Campbell v. Dewicic, 5 C. E. Gr.

186.

123. A sheriff's deed may be admitted
in evidence although it contains no reci-

tals of advertisements, but the grantee
must prove that due public notice was
given. Den. v. Downam, 1 Gr. 135; Osborne
V. Tunis. 1 Dutch. 633, 662 ; Den. v. Thi-

baidt, 1 Harr. 25, affirmed, Feb. 1838.

124. A sheriff's deed takes full effect

only from the time of delivery, and does
not relate back to the time of sale, so as

to sustain an intermediate sale and con-

veyance by the sheriff, of the lands there-

in mentioned. Den. v. Steelman, 5 Hal.
193.

125. A deed, executed a-'d acknowledged
by a sheriff" in this state for lands sold by
him under execution, may be delivered in

another state. Walker v. Hill, 7 C. E. Gr.

513, affirming 6 C. E. Gr. 192.

126. A refusal by the sheriff" to deliver a

deed to the purchaser at a sheriff's sale,

when rightfully demanded, will not re-

lease the purchaser from his obligation to

comply Avith his contract, if after such
refusal the purchaser off"ers to accept the

deed, and upon a subsequent tender there-

of he declines to receive it. Ely v. Perrine,

1 Gr. Ch. 396.

127. A defendant is not estopped by a

sheriff's deed, from showing collusion be-

tween the sheriff and the purchaser. Lot

V. Thom.as, Pen. 407(', 41 2c'.

128. Where land which has been levied

upon by virtue of a prior judgment and
execution, is first sold under a subsequent
judgment and execution, and is aftei-wards

sold by virtue of the first judgment and
the execution, the title of the purchaser,

under the first judgment and execution,

though under the second sale, will prevail

over the title acquired by the purchaser
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at such first sale. Dm. Smifh v. Ynunq, 7 '

Hill. ;>0().

12i). WluTO real property lias lioen levied

upon aiul sulci by virtue of a second exe-
cution, and tne first execution creditor

applies to have the proceeds of sale ap-
plied to the payment c)f his execution, the
court will not order the proceeds to l>e paid
to him, because, if by virtue of his judg-
ment and execution, he has a lien upon
the real estate, the sale under the subse-
quent judgment and execution, will not
detent or prejudice it. Williamson v. Johns-

ton, 7 Hal. si).

130. What defects in entering a judg-
ment were formerly deemed sufiicient to

invalidate a sale. D n. Pearson v. Hopkins,
Pen. 195. 203.

132. Tlie legal title of land is not aftect-

ed l)y a sheriH''s deed, where at the time
of levy and sale the title was not in the
defendant in execution. Belford v Crane,

1 C. E. Gr. 2(i").

132rt. Lands were devised to a married
woman for life, Ac, on condition that if

j

she should become dispossessed at any
time, the executors should take charge of
it, ifec. Her husband proved the will, and
certain of his judgment creditors seized
upon the land and sold his interest there-
in. Held, that the husband had certain
marital rights in the land until the dis-

possession, which took place at the deliv-

ery of the sherift^'s deed, and from that
time the husband was in possession as
trustee under the will. Emery v. Van
Si/ekel, 2 C. E. Gr. 564. reversing 2 McCart.
144.

133. To enable a sheritt" to execute a deed
for lands sold by his predecessor, the cer-

tificate of common pleas should show on
its face every thing necessary to autho-
rize the court to make such order. Den.
Watson V. Mulford, 1 Zab. 500.

184. A deed made under such certifi-

cate, should contain every requisite of a
sheriff's deed, and should therelore recite

the execution upon which the sale was
made. Ibid.

135. There must be proof aliunde of the
facts necessary to sustain such deed, as

of the death or incapacity of the sheriff,

the iDayment of the money and the legal-

ity of the sale. In a deed by a sheritt',

who made the sale, the recital of adver-
tising and of the hours when sale was
had, is sufficient prima facie proof,
these facts being within Ins knowledge

—

but not in a deed given bv another sheritt".

Ibid.

136. It is necessary to show that no deed
was given by the sheritt' who made the
sale. Ibid.

137. Proof of judgments and executions
against M. in 1827, that sheritt" levied on
and sold in same year one-half of a mill

as his property, at public sale to D., who
paid the purchase money to the sheriff.

that D. occupied the premises from the
date until his death in 1S3S, as tenant in

common with W. tlie owner of the other
half, who in divers ways recognized his

title, and rented of D. his moiety of the
premises, not snilicient to warrant a legal
presumption that such deed had ixen
given for the moiety so sold, where the
sheriff and I), were both dead, and no
sheriff^'s deed could be found. Ibid.

137a. But it was held that as against W.,
who, after D. died, had procured a deed
from INI., for the moiety sold by the sheritt',

it was sufficient evidence to go to the jury,
from which they might infer that such
sheritt''s deed had been given. Ibid.

138. Under Rev. Sale of Land, I 15, de-
clarations of sale, itc, cannot be ques-
tioned collaterally, but must be reviewed
directly by certiorari. State, Evans v.

Jersey City, 6 Vr. 381. See Certiorari,

I 24.

139. Merely because his land has been
sold, [Rev. Sale of Land, § 15), does not
entitle a party to take advantage, by cer-

tiorari, of those objections to municipal
proceedings, which, because of his laches,
and the consequent expenditure of public
moneys for his benefit, he ought, in equity
and sound poiicy, to be estopped from
setting up. State, Spear v. Perth Amboy, 9
Vr. 425.

See Easement, | 64, Ejectment, || 144-
150, Equity, U 103. 355, 356, 1404, 1405,

1415, Estoppel, g 9, Evidence, U 175, 300.

II. Private Sales.

(a) Contracts of sale.

140. A stipulation that a party shall

have the privilege of purchasing, is

equivalent to an agreement to convey,
and will entitle him to a conveyance of
all the estate the other party had at the
time of the contract. Lounsbery v. Locan-
der, 10 C. E. Gr. 554, reversing 9 C. E. Gr.

418 ; Hawralfy v. Warre7i, 3 C. E. Gr. 124.

141. The legal ettect of an agreement
executed after the conveyance, but in

fact, part of the original arrangement, that

the grantor should have the refusal of a
specified part of the premises conveyed,
at the same rate per acre that he receiv-

ed for the whole, is that of a contract to

reconvey the same title to the premises
as the grantee acquired under his deed,

free from any charges or encumbran-
ces to which the same may have been
subjected by such grantee while he was
owner. Ibid.

142. If one man is the owiier of a parcel

of land, and another owns the buildings
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which stand upon it, and the owner of the
land takes a mortgage lV()in the owner of

tlie buildings, upon both the buildings and
the land on which they stand, this does
not amount to an agreement to soil or
convey the lands to the mortgagor. Hen-
drickson v. Xorcross, 4 C. E. Gr. 417.

143. Two agreements made with dilTcr-

cnt parties, giving them the refusal of

the purchase of certain lands, held to-

gether to constitute a binding obligation

on the defendant to convey the lands in

question in fee simple, for the price there-

in specified, if the oH'er was duly accepted
within the time limited. The oli'er held to

have been accepted by the complainant
making tender, and oftering a deed for

execution within the limited time. Scott

V. Shiner, 12 C. E. Gr. 185.

144. One person may covenant for an-
other in his own name, although it be not
within his power actually to make a legal

conveyance of the property of such other
person. Johnson v. Applegate, Coxe 7, 233.

145. Where two are Imund to convey
and one of them specially undertakes to

obtain a deed, an action lies against him
for breacli of it. Journey v. Hunt, Coxe
235.

146. An action ]nay be supported on an
undertaking that land agreed to be sold
shall be as good grass land as any in the
state of New Jersey. Ibid.

147. In a contract for the sale of lands,
under a. reservation of green grain in the
ground, the whole crop goes together and
is reserved ; under the term green grain
in the ground, it is, quoad hoc, an en-
tirety, and cannot be separated into its

component parts; and being reserved, it

is as though the vendee had purchased the
land without any such grain being in the
ground, and he has no interest in it what-
ever. Hendrickson v. Ivins, Sax. 562.

148. In the case of vendor and pur-
chaser, the contract itself must govern

;

and must be construed according to its

own terms, and not according to the cus-
toms or usages between landlord and
tenant, in respect to the wav-going crop.
Ibid.

149. A contract to convey lands bound-
ed on the south by a line ten v"!vrds north
of the quarries thereon, (the face of the
quarries, as worked, being toward the
south), must be held to mean lands
bounded on the south by a line ten yards
north of the face of the quarries, as work-
ed, without regard to how far north the
stone that constitutes the quarries extends.
Huffman v. Hummer, 3 C. E. Gr. 83.

150. When a line by which land is to be
conveyed, is described as a line ten yards
north of the face of quarries upon the
tract, and that face is jagged, and at one
extremity much to the north of the gen-
eral line of tke face, the line must be a
straight line in every part, distant, at

least, ten yards from the face of the quar-
ry. Ibid.'

151. A parol agreement by the grantee,
at the time of taking a deed, that he would
assume a mortgage upon the property as
part of the consideration, will be enforced
in equity. A covenant in the deed that
the pr.-^mises are free from encumbrances,
or any other covenant, will not estop the
assignee of such mortgage from recover-
ing on such undertaking. Wilson v. King,
8 C. E. Gr. 150.

152. Where, by articles of agreement,
it is recited "that D. had that day pur-
chased all the right which A., B. and C.
had in certain premises, and it being un-
certain what proportion or shares the said
A., B. and C. had in the same, it was agreed
to submit it to counsel to determine the
same." Held, that D. must take all the
land to which A., B. and C. had title at

the date of the article of agreement; but
not that part of the premises to which A.,

B. and C. obtained title subsequently.
Broadwell v. Den man, 2 Hal. 278.

153. The vendor of an estate, from the
time of his contract, is a trustee for the
purchaser ; and the vendee, as to the
money, is a trustee for the vendor. Hoag-
land v. Latourette, 1 Gr. Ch. 254; C'-awford
V. Beitholf, Sax. 458; Sinclair v. Armitaqe,
1 Beas. 174: Force v. Butcher, 2 C E. Gr.

165 ; Hofman v. Hummer, 2 C. E. Gr. 263

;

King v. Ruckman. 6 C. E. Gr. 599; Haugh-
wout V. Murphii, 7 C. E. Gr. 531. See De-
vise, IV.

154. If a person who has contracted to

sell land, sells it to a third person, the
second jjurchaser, if he have notice at

the time of his purchase of the previous
contract, will be compelled to convey the
property to the first purchaser. Ibid.

155. Being a purchaser with notice of
the equitable title of the vendee under the
contract, he stands in the place of the
vendor, and is liable to the same equity.

Ibid.

156. An agreement by B. to convey to

C. and T., cannot afterwards be revoked
by an agreement and conveyance by B. to

C, without the consent of T. Thalman v.

Canon, 9 C. E. Gr. 127.

See Agency, g§ 1-3, 14, 20-25, 82-35,

Condition-, ?| 10, 11, Contr.^cts. §? 13, 14,

35, 36. 39, 47, 48, 52-58, 60-67. 76, 130, 138,

142, 195, 201-203, 272. 274. 286. 288, 289,

298, CoNVEYANf E, U 35-37, 43, VI(a). Cov-
EN.\NT, § 50, Equity, | 126, Evidence, g 51,

Frauds .\nd Perjurik,^, §§ 76-79, 11(c), In-

terest, ? 46, Mortgage, §| 51,52,56-59,

66, 67.

(b) Title of lands.

(1) Contracts as to title.

157. A man c'.oes not by conveying or

leasing land, Covenant or agree, ipso
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facto, that the title is good. Gano v. Vaii-

'derveer, 5 Vr. 293, 294, Bcaalcy, C J.

157a. Oil the creation of an estate less

than freehold, a covenant of title is impli-
ed from the words of leasing. Phillips; v.

Hud.wn, 2 Vr. 143, 151, Elmer, J.

157b. "A small piece * * in the tennre
of W.," is a contract to convey, suhject to

W.'s estate. MeDavit v. Pierrepoint, 8 C.

E. Gr. 42. See Infra, ? 241.

158. In the civil law, from an adequate
price a warranty was implied. Ibid.

159. Every man purchases at his peril,

and is bound to use reasonable dili-

gence in looking to the title and compe-
tency of the seller. Havena v. Bliss, 11 C.

E. Gr. 863 ; Baldwin v. Johnson, Sax. 441.

See CoNVFA'ANCE, ? 231.

160. In every contract for the sale of

lands, an agreement is implied to make
good title, unless that liability is expressly
excluded. The estate which the purchaser
bargained for, whether in fee simple, or

for a lesser interest, will be ascertained
from the terms of the agreement, or if the
agreement be silent in that respect, from
the circumstances attending the transac-
tion. For such estate, whatever it may
be, the purchaser lias a right to a good
title, unless he has expressly assumed the
risk of the title, or agreed to take such
title as the vendor is able to give. Louns-
hery v. Locander, 10 C. E. Gr. 554.

161. Where the agreement does not call

for covenants in the deeds, the vendee is

only entitled to good and sufficient deeds
to convey the title in fee simple, without
covenants. Thayer ads. Torrey, 8 Vr. 339

162. A simple representation, at the
time of sale, that a lot is valuable and
eligible, is but the expression of an opin-
ion, and is never regarded as a warranty,
French v. Griffin, 3 C. E. Gr. 279.

163. As to positive and fraudulent mis-
representations, and their effect, see
Journey v. Hunt, Coxe 235 ; Wuesthoff v.

Seymour, 7 C. E. Gr. 66 ; Plummer v. Kep-
pkr, 11 C. E. Gr. 481 ; Scott v. Shiner. 12 C.

•E. Gr. 185. See Evidence, | 443, Fraud,
H 2, 3.

164. As a general rule, an agreement to

convey, means a conveyance in fee, un-
less it appears that the parties intended to

contract on the basis of a lesser estate.

Locander v. Lounsbery, 10 C. E. Gr. 554.

165. The words, " a good and sufficient

deed" (in an article of agreement for the
sale of lands), mean, only a conveyance
sufficient to pass whatever interest the
party had in the land, and cannot be
construed to mean title. Bai-row v. Bis-
j)ham, 6 Hal. 110. See Locander v. Louns-
bery, 10 C. E. Gr. 554, 557.

166. The words, "a good and sufticient

deed with covenants of warranty,'' in an
agreement for the sale of land, will be
held to mean "a good and sufficient title,"

if it appear in the agreement or its at-

tendant circnimstances, that such was the
intention of the parties. Tindall nds. Den.
Conover, Spen. 214, 1 Zab. 6.01.

167. The words, " covenant of warranty,"
in such an agreement, imply a warranty
of titl(! to the fee .simph; of the land, and
not merely to such estate as the plaintiff

may have therein. Ibid.

168. A. contracted with B. to convey to

him a lot of land, and to a.ssure the title

in fee simple, free from all encumbrances,
with general warranty and the usual full

covenants ; and further, th vt he would as-

sist B. in defending a suit at that time;

pending on a lien clai)ii, B. agreeing to

pay all the expenses of defending that
suit. That suit was discontinued. In an-
other suit arising out of this claim, judg-
ment was given therefor, through the fail-

ure of A. to defend the suit, and the judg-
ment declared a lien upon the premises.
Held, that B. was entitled to a conveyance
free from the lien of the judgment, and
that A. must paj' the lien, or allow the
amount to be deducted from the contract
price still due. Millard v. Merwin, 8 C. E.

Gr. 419. See EQnixY. | 848.

IQj. Upon a contract for the convey-
ance of real estate by deed with '"usual

covenants," the grantee is entitled to cov-

enants of seizin, of right to convey, against

encumbrances, of quiet enjoyment, and of

warranty. Wilson v. Wood, 2 C. E. Gr. 216.

See Conveyance, | 158, Corpor.\tions,

I 196, Equity, § 1245, Frauds, ^ 17, Hus-
band AND WiEE, I 53. Landlord and Ten-
ant, 11(a), i 19.

(2) Objections and waiver.

170. A purchaser has a reasonable
time to examine a title deed, and ascer-

tain the grantor's title to the premises
conveyed, before he shall be considered as

fully accepting the deed. If he retain it

an unreasonable length of time, he is lia-

ble for the purchase money. Earle v.

Earle, 1 Harr. 273.

171. A taking possession of land pur-

chased but not conveyed, does not msike
the purchaser liable for the consideration

money, especially when he is eventually

and legally ejected under a paramount
title. Ibid.

172. A purchaser who accepts a deed
by which no title is conveyed, where there

is no mistake or misrepresentation as to

fixcts, and no fraud and no warranty of

title, has no redress at law or in equity.

Hampton v. Nicholson, 8 C. E Gr. 423. See
Conveyance, | 29.

173. Every purchaser of land has a right

to demand a title which shall put him in

all reasonable security, and which shall

protect him from apprehension of suits.

He should have a title which will enable

him, not only to hold his land, but to hold
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it in peace ; and if lie wishes to sell it, to

be reasonably sure that no flaw or doubt
will conic lip to disturb its marketable
value. Dubhs v. Norcroas, C. E. Gr. 327.

See Specific Pp:rfokmance.
174. Where a party seeking specific per-

formance of an agreement for the convey-
ance of lands, claims an allowance for

the value of a certain tract to whicli he
alleges the defendant has no title, he must
show a title out of the defendant. McDavit
V. Pierrppont, 8 C. E. Gr. 42.

' 175. Where such complainant was in

possession of the tract under the defend-
ant, at the date of the agreement, as
against him the title must be taken to be
in the defendant, until the contrary ap-
pears by positive proof. Ibid.

170. Where a person -agrees to sell real

estate, and is prevented from complying
on account of a latent flaw in his title,

the vendee cannot recover damages for

the loss of his bargain. Drake v. Baker, 5
Vr. 3.58.

177. Where the fee is in the wife, a
contract l)y her husband for the sale of
her land, would not, if enforced, give title.

A decree to convey would be complied
with by his giving a deed of bargain and
sale, without covenants, upon payment of
the consideration. Wehh v. Bayaud, 6 C.
E. Gr. 186.

178. Scmble, that, as a general rule, the
court will not make a decree that a hu.s-

band who has contracted to sell lands
shall procure his wife's execution and
acknowledgment of the deed. Hulmes v.

Thorpe, 1 Hal. Cli. 415 ; Hawralty v. War-
ren, 3 C. E. Gr. 124; Pinner v. Sharp, 8 C.
E. Gr. 274 ; Reilly v. Smith, 10 C. E. Gr.
158; Peeler v. Levy, 11 C. E. Gr. 330.

179. Aliter, where her refusal was occa-
sioned by the contrivance and fraud of
her husband. Young v. Paid, 2 Stock. 401.
See Damages, § 85.

180. If there is an agreement to sell and
convey land, containing a covenant to
make and deliver a "good and sufficient
deed with covenants of warranty," the ex-
istence of an outstanding right of dow-
er, at the time fixed for delivering the
deed, is a valid objection to the title, which
will discharge the vendee from the con-
tract. Conover v. Tindall, Spen. 513. See
Carter v. Denman, 3 Zab. 200.

181. B. covenanted with U. for certain
considerations, (among others, the con-
veyance to him by U. of certain real estate,
if the titles were satisfactory on both
sides), to convey to U. a farm and the
personal property thereon ; in an action
brought by U. against B. on the agreement.
Held, that B. could not properly reject the
title of U. by a simple expression of
dissatisfaction, based ujion no sutiicient
legal reason

; if the title was good in
law, or if it was what the law holds to
be a merchantable title, he was bound to

be satisfied. Bearddee ads. Underhill, 8 Vr.
309.

182. If, however, the title of U. is im-
perfect, by reason of the existence of an
inchoate right of dower of the wife of a
former owner of the real estate, the title

cannot be satisfactory, and no recovery
can be had by U. on the agreement of sale.

Ibid.

182a. A dower right in the land, known
by the vendee to exist when he executed
the contract, will not relieve him from his
obligation, if it was understood that he
was to take the title so charged. Sharp v.

Trimmer, 9 C. E. Gr. 422. See Bowen v,

Vickers, 1 Gr. Ch. 520.

183. Where it was necessary for one
party to foreclose a mortgage on land,
taken in exchiuige, to perfect a title which
w^as to be conveyed free from encum-
brances, the expenses of foreclosure
must be paid l»y the other. Thayer v. Tor-
rey, 8 Vr. 339.

See Contracts, § 314, Covenant, U 34, 35.

(c) Rights and obligations of vendor.

184. It is one of the most familiar and
well settled principles of a court of equity,
that the vendor of real estate, has a lien
on the lands sold for the purchase money.
Brinkerhojf v. VanHciven, 3 Gr. Ch. 251;
Crawford v. Bertholf, Sax. 458.

185. The lien exists not only as against
the vendee, but also as against persons
holding under him with notice. Ibid.;
Vandoren v. Todd, 2 Gr. Ch. 397; Arm-
strong V. Pos!<, 5 C. E. Gr. 109 ; Corlies v.

Howland, 11 C. E. Gr. 311.

180. To constitute the lien as against a
purchaser under the original vendee, there
must be notice of the indebtedness, and
that the indebtedness arose upon the pur-
chase of the property. Ibid.

187. It is not necessary that there should
be notice that the indel)tedness constitutes
a lien on the land. Ibid.

188. The accejitance by the vendor of
other than the personal security of the
vendee, or any other circumstance show-
ing that the vendor does not look to the
land as his security, will be an implied
waiver of his lien. Ibid.

189. The taking of the note or bond of
the vendee for the j^urchase money, will

not avoid the lien. Ibid.; Corlies v. How-
land, 11 C. E. Gr. 311.

190. No expre.ss agreement is necessary
to create the lien ; it results as an inci-

dent of the sale, unless it be ex{)ressly

waived, or there are such special circum-
stances as show that the parties did not
intend the lien should exist. Ibid.

191. The giving of a mortgage on the

day of the purchase, by the purchaser to

a third party, for a part of the purchase
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monoy, will not atlcfl (lie lion, a,s be-

tween the vendor and vend(M'. Ihiil.

1U2. Bnt the takinfj of distinct secu-
rity, either in the shape of real or per-

sonal property, from ihe vendee, or taking
the respon-sihility of a third pei'son, is an
implied waiver of the lien. IhuUcy v. Dick-

sitn, 1 MeCart. 252; Codies v. Hoiiiand, 11

C. E. Cir. 311.

I'Jo. Where the grantor took a note of a
third person (who although jointly inter-

ested in the purchase, was not a party to

the deed), for a part of the i)urchase
money, and afterwards accepted from the
grantee a declaration of trust, whereby
it was declared that she held one-third of

the land conveyed, as a guaranty for tbe
]>ayinent of said note. Held, that the
grantor was not entitled to an eciuitable

lien on the whole premises conveyed, but
must be restricted to the security afforded

by the dechiration of trust. Ibid.

194. The fact that the period of payment
is dependent on the life of another per-

son, will not affect the lien. Vandoren v.

Todd, 2 Gr. Ch. 397.

195. Nor w'ill the Hen l)e affected by the
vendee giving his bond with security,

where the security does not appear to

have been given in pursuance of the con-
tract, but upon the voluntary offer of

the vendee. Ibid.

196. That the purchaser was a man of

property when he made, the purchase,
will not defeat the lien. Ibid.

197. The taking of a mortgage will not
be held evidence of a waiver of a lien for

'

purchase money on the yn-emises convey-
ed. Armstrong v. Ross, 5 C. E. Gr. 109.

198. The lien will prevail against those
who take title by act or operation of law
from the grantee, without notice. Corlies

V. Rowland, 11 C. E. Gr. 311. See Insol-
vency, I 57.

199. An agreement by B. to convey to C.

with the consent of T., in consideration of
paying B.'s debt to C, does not make C.'s

claim a lien on the land. Thalman v.

Canon, 9 C. E. Gr. 127.

200. Where a party has contracted for

the purchase of real estate, and subse-
quently consents to a sale thereof by the

agent of the vendor, upon the assurance
that he shall I'eceive a specified sum there-

for, the estate of the vendor is liable in

equity for the value of the land to which
the purchaser was equitablv entitled. Force
V. Butcher, 2 C. E. Gr. IGo ; S. C, 3 C. E.
Gr. 401.

201. If a man agrees to convey lands,

part of which belongs to himself and part

to his infant step-daughter, and receives a
sum as part payment under that agree-
ment, (with which he purchases a mort-
gage that includes the infant's part, so as

by foreclosure to give title), the mortgage
will belong to him, and is not held in trust

for the infant, the consideration for which

tlie money was paid being the personal
unilertaking of the vendor, and not the
property of the infant, which was in no
wise affected by the contract. Johnson v.

Douf/herty, 3 C. E. Gr. 400.
2()2. Where a vendor acquiesces I'or

a long time in a transfer of {property, with-
out questioning its validity, or impeaching
its good faitli, it will not be set aside as
fraudulent at the instance of his repre-
sentatives. Gifford v. Thorn, 1 Stock.
702.

203. By an agreement under seal, mutu-
ally executed by the parties, J. C. sold his

equitable estate in one-fourth of certain

premises to P. H., subject to a mortgage
of $1500, and authorized and requested
the trustee to convey to the vendee. P.

R., by the same instrument agreed to as-

sume the payment of one-fourth of said
mortgage, to save the vendor harmless
from it, and to pay him the sum of $625.
Held, that the said agreement was an ex-
ecuted contract, and that nothing further
was necessary to be done by the vendor to

enable him to sue for the sum so agreed
to be paid. Rogers v. Colt, 1 Zab. 18, 704.

204. In an article of agreement for the

sale of real estate, by which the vendor
stipulates to deliver possession of the
premises, at a future day, in as good re-

pair as they were in at the time of the
execution of the contract, " natural and
reasonable wear and tear excepted," the
exception covers only such decay or de-

preciation in value, as maj' arise from ordi-

nary and reasonable use; an injury to the
property by a freshet is not within the ex-

ception. Green v. Kelly, 3 Harr. 246, Spen.
544.

205. Tender of deed. In an action for

the whole money or the last instalment,
after it has become due, the vendor must
aver a tender of the deed. Biddle v. Cor-

yell, 3 Harr. 377.

206. The stipulation in the articles to

deliver possession to the vendee on the
25th March, would have been fully and
legally satisfied by a delivery of the deed
on that day, by force of the statute trans-

ferring uses into possession. Actual livery

of seizin, or possession, was not contem-
plated by the parties; nor was it necessary
by the terms of the contract. The deed
might have been lawfully tendered to the
vendee at his own house, or place of
business. If he did not accept it, he
refused at his peril. Or if he absented him-
self, or could not be found, it should have
been so averred in the declaration. Egbert

ads. Chew, 2 Gr. 446. See Actions, I 57,

Agency, H 33, 34, Condition, H 19. 22, 40,

108, Contracts, U ^53, 254, 256, Convey-
ance, 49.

207. Proof that a deed was executed two
hours and tendered nine hours, after the

time specified in the condition, no waiver
by the defendant or other excuse being
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plciulcd, i.s insuflicient. Sliinn v. Roberts,

Spcn. 435.

2U8. Wlien the defendant bound himself

to cunvey on or before a certain day, and
the complainant agreed to pay on the

deed being executed, the complainant is

not in laches in not tendering liimself

ready to pay, if the deed has not been ex-

ecuted or tendered. Huffman v. Hummer,
3 C. E. Gr. 83.

200. The making a deed is not enough,
a title must be shown. Johnson v. Smock,
Coxe 10(i ; Conover v. Tlndall, Spen. 513,

1 Zab. G51 ; Boioen v. Vickcrs, 1 Gr. Ch.

320; St. Mary's Churcfi v. Stockton, 4 Hal.

Ch. 520; CJiambers v. Tulanc, 1 Stock. 146;

Lounsbery v. Locandcr, 10 C. E. Gr. 554.

210. The vendor will not, either at law
or in equity, be deemed to have complied
w'ith his contract by tendering a convey-
ance in legal form with such covenants
as were stipulated for in the agreement, if,

in fact, he has not the title which he con-

tracted to sell. Lounsbery v. Locander, 10

C. E. Gr. 554.

211. Nor is a mere personal covenant
contained in the deed, sufficient indem-
nity. Younr/ v. Paul, 2 Stock. 401.

211o. The words "granted, bargained,
sold, enfeoffed and confirmed" in a deed
of bargain and sale, do not import a
covenant of title. Phillips v. Hudson, 2

Vr. 143, 151, Elmer, J.

See Condition, U S, 19, 22, 33, 50, Con-
tracts, II 231, 235-239, 258, Damages, | 15,

Ejectment, ?| 7, 153, 155, 161, Fraud, |§ 3,

24r-26, 28, 29, Interest, H 12, 13.

(d) Rights and obligations of vendee.

212. There must be a person, either
natural or artificial, in esse, to receive
a conveyance of an immediate estate in

land. African M. E. Church v. Conover, 12
C. E. Gr. 157.

213. An unincorporated association
or community is not competent to pur-
chase, or to take title to land by deed.
Capacity to take title nuist exist before a
valid conveyance can be made. Ibid.

214. Where a purchase is made by sev-

eral persons representing a voluntary as-

sociation of christians, for the common
benefit of all the persons composing the
association, and the purchase money is

paid, and possession of the land given,
equity I'aises a promise by the vendor
to inake a title, either to the persons mak-
ing the payment, or to the corporation, if

one be created. Ibid.

215. In such case, the vendor, as to the
title, becomes a trustee for the purchas-
ers; and they being the mere agents of
the voluntary association, the moment the
association is incorporated, it has a right
to a conveyance from the vendor. Ibid.

216. An unwritten contract for the con-
veyance of lands, made l)etween a debtor,
who has only an equitable estate in the
lands, and a third person, who, under the
contract, is put in possession of the lands
by the debtor, with consent of the owner
of the legal estate, will give to the third
person eciuitable rights superior to tho.se

of the debtor's subsequently attaching
creditors. Jamison v. Miller, 12 C. E. Gr.
586, reversing case, 11 C. E. Gr. 404.

216(f. Where two or more persons hav-
ing an interest in lands, claim under an
imperfect title, and one of them buys in

the outstanding title, such purchase will

enure to the conunou benefit upon con-
tribution made to repay the purchase
money. Welter v. Rolason, 2 C. E. Gr. 13.

2166. But such purchaser can claim no
contribution for the price paid for the
legal title, from those interested with him
in an equitable estate, when the title

purchased by him in no wise enures to
the benefit of the estate. Ibid.

217. An agreement for the sale of lands
stipulated that the vendees Avere to i^ay

$127,000. The vendees had the right to

commence selling oft" lots immediately,
provided they paid to the vendors $100 per
lot, and for such lots the vendors, on the
receipt of the money, were obliged to give
a deed. The vendees agreed to drain the
premises, to dig down the high land, and to

fill in the low, and to make other improve-
ments of a like character. The considera-
tion money was paid, partly in money,
partly in bonds secured by mortgages on
the premises, and partly in promissory
notes. Held, that upon the payment of

the purchase money, the vendees were en-

titled to a conveyance of the land, even
ui^on the assumption that thej' had not
made the improvements according to

their agreement ; that upon the liice of th(>

agreement, the (.)bject of the covenants
for improvements was for no other pur-
pose than to secure the payment of the
purchase money. Gilbert v. Trustees of East

Neivark Co., 1 Beas. 180.

218. The vendors could not withhold a
conveyance, on the ground that the value
of the mortgages taken by them depended
on the faithful performance of the cove-
nants to improve the property ; that the
vendees, having thus far performed their

contract, and paid the consideration mon-
ey, the vendors have no right to hold the
land as a security for any future default.
Ibid.

219. On a parol sale of land, where the
vendor put the vendee into possession,

and authorized him to take down a build-

ing standing thereon, and such vendee,
after having torn down the building, re-

fused to take a title for the premises. Held,
an action at law would lie against him for

the destruction of such building. Freeman
V. Headley, 3 Vr. 225, 4 Vr. 523.
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•2'2(). That there iiuiy he a remedy in

('<|uity is not sullicicnt ; tlie law should
provide a direct reniedv for such a wrong.
[hid.

l'21. a renieily in (Miuity may depend
upon many eirenmstance.s thai may ren-

der it entirely ineflieient. And for thi.s

purpose any entering upon and holding
premises by pernpssion of the owner, and
subservient to his title, should be held to

eonstitute a tenancy sutlicient to main-
tain this action. Ibid. \

2".22. Where, under a written agreement
entered into by the mortgagees and mort-
gagors, trustees were appointed to take
title to the lands, by purchase at a sherifl["'s

.sale luider a foreclosure by one of the
mortgagees, and to sell them, in accord-
ance with a given plan and upon certain
terms and conditions detailed in tlie agree-
ment, the sales made by the trustees will

not be set aside, at the instance of the
mortgagors, on the ground that the pi'op-

erty was worth much more (according
to the speculative valuations of witness-
es) than it brought, and that the times
and terms of the saltJS were prejudicial,

where it appears that they were made in

accordance with the terms of the agree-
ment. Pollock V. Keasbey, 9 C. E.Gr. 94.

223. Where the former owners of a prop-
erty had receivcnl the consideration for it,

and held it in trust for the vendees. Held,
that any conveyance made- by them sub-
sequent to that transaction, though for a
full consideration to a grantee with no-
tice, would be void against tlie company.
New England Man/. Co. v. Van Dyke, 1

Stock. 498. See Corporations, § 20U.

223rt. A judgment creditor, at best,

stands in no better situation than such a
grantee. Ibid.

224. A defendant, who has recognized
the plaintiff's title, and agreed to hold un-
der him for one year, on refusal to com-
plete the contract of sale, is bound to de-
liver possession. Tindall v. Den. Conover,

1 Zab. 651.

225. Mere pecuniary inability to fulfill

an engagement does not discharge the
obligation of the contract, nor does it con-
stitute any defence to a decree for specific

])erformance. Hopper v. Hopper, 1 C. E.
Gr. 147.

22G. Courts of equity have recognized
and established this distinction between
conveyances and executory contracts

;

where the title is vested, they never
avoid it for want of consideration ; and,
on the other hand, they never enforce an
executory contract without consideration
—they treat it as a nullity. Ownes v. Ownes,
8 C. E. Gr. GO.

227. Where the amount of the mortgage
is, by contract, to be paid as part of tlie

purchase money, it is an assumption of
payment between the grantor and the
grantee, and not merely a taking subject

to the mortgage. Thayer ads. Torrey, 8
Vr. 339.

229. The defendant offered the com-
plainant that if he would purchase the
title of a stranger to a lot lying \vithin his
premises, he would pay $100 towards it.

The complainant purchased it for $375.
Held, (hat the defendant was bound to pay
$100, with interest from tlu; time of pur-
chase, but could not be compi-lled to pay
more. Black v. Keiley, 8 C. E. Gr. 358.

229a. The defendant was bound to psiy

the price agreed for this title, even [f

proved to he not a good title. Ibid.

230. Articles nnule for a valuable con-
sideration, and the money paid, will in

equity bind the estate and prevail against
any judgment creditor nie.Hne between the
articles and the conveyance ; but the con-
sideration paid must be somewhat ade-
quate to the thing purchased. Hoagland
V. Latoiirette, 1 Gr. Ch. 254.

231. W;.en the person to whom the con-
veyance is made pays part of the purchase
money, no trust results to any one who
advances the residue, unless the i)art of
the purchase money paid by him in whose
favor the resulting trust is sought to be en-
forced, is shown to have been paid for

some specific part or distinct interest in

the estate, for some aliquot part. A gen-
eral contribution of a sum of money to-

ward the entire purchase is not sufficient.

Wheeler v. Kirtland, 8 C. E. Gr. 18, case
modified, 9 C. E. Gr. 552.

232. The court of chancery will not in-

terfere to restrain a vendor from collect-

ing or negotiating securities given for the
price of land conveyed with full covenants
of warranty, on account of alleged defects
in the title not amounting to a total fail-

ure of consideration, where there has lieen

no disturbance or eviction, and no suit is

pending by an adverse claimant. Hile v.

Davison, 5 C. E. Gr. 228. See Mortgage,
I 427.

233. The effect of a contract to convey
lands, which does not name a place of
payment, is to require the vendee to pay
the money to the vendor, and to find him
for the purpose of payment, or use reas-
onable diligence, to find him. King v.

Ruckman, 5 C. E. Gr. 316, case reversetl, 6

C. E. Gr. 599 ; ,S'. C, 9 C. E. Gr. 298, 556.

234. An allegation tliat the purchase
money of real estate sold by executors
was not paitl to or received by them " as
executors," and that they, "as execu-
tors," received no consideration for the
conveyance, is not equivalent to an aver-

ment that no consideration was, in fact,

paid. Barnes v. Trenton Gas Light Co., 12
C. E. Gr. 33.

235. If, by such allegation, the pleader
intended to state that, although the con-
sideration was paid to the executors, it

was paid in such a way that it ought not

to be regarded i\s having been paid to
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or received by them in their representa-

tive or trust capacity, the facts should
have been set forth so as to enable the

court to determine tlio character of the

l)nyment. 76k/.

230. If K., after a written agreement
with M. for the purchase t)f property, in a

conversation with M. and A., says, " that

he does not want the property—that he is

willing M. should sell it to A.—that he
would as- lieve A. should have it as any
one ; '' this is an exj^ress abandonment of

the contract to i)urchase, and though A.

does not purchase, INI. may sell it to another.

Kinrj v. Mor/ord, Sax. 274 See Stoutenburgh

V. Tompkins, 1 Stock. 332. See Contracts,

U 286-289.

237. A demand of a deed, and tender of

payment, must be made within a reason-
able time. In this case, two years held
not to be a reasonable time. Force v.

Batcher,^ G. E. Gr. 401.

238. A. contracts with B. in writing, to

convey certain land to him the next Wed-
nesday, when B. is to pay A. $295, and give

a note for .i?25 more, payable in four months.
In an action by B. against A. for not making
a deed for the land the state of demand
must aver, that the $295 were tendered by
B. Harvfy v. Trenchard, 1 Hal. 126. See
Condition, § 54.

239 Where the owner of two tenements
sells one of them, the purchaser takes the
tenement, or portion sold, with all the
benefits and burthens which appear at

the time of the sale to belong to it, as

between it and the property which the
vendor retains. Seymour v. Lewis, 2 Beas.
439. See Easement, I'i 57-69.

240. The grantee takes theland conveyed,
and the grantor holds the land retained,

with the right to whatever is necessary
to the enjoyment of their respective prem-
ises, for the purposes for which they are
then used, or intended to be used, whether
such intended use is mentioned in the deed
or not. Central R. R. Co. v. Valentine, 5
Dutch. 60, 561.

241. If a person i)urchases an estate

knowing it to be in the possession of ten-
ants, he purchases subject to their estates.

McCall V. Yard, 3 Stock. 58. See Con-
tracts, I 258. Supra, g 1576.

242. But the purchaser must have
notice of the possession belbre he is bound
to inquire into the estate. If the possession
is of such a character that it is visible and
notorious, then he will be presumed to

have knowledge of it. Ibid.

243. Where a vendee, in possession of
land under a parol agreement to purchase,
makes improvements on the premises,
he cannot in an action at law, recover
their value of the vendor, upon the refusal

of the latter to perform the contract, the
improvements being made for the benefit
of the vendee, and not at the instance or
for the benefit of the vendor. Smith v.

Smith, 4 Dutch. 208. See Estoppel, §§ 87,
88.

244. Covenants by a vendee to make
improvements on the premises, although
not strictly performed in respect to time,
will prevent a 'forfeiture of the estate in

equity. Grigga v. Landin, 6 C. E. Gr. 494,
reversing 4-C. E. Gr. 350. See Condition,
134.

245. If a sale be set aside, improvements
put upon the jjremises in good faith by the
vendee must be ]>aid for. Anionidas v.

Walling, 3 Gr. Ch. 42 ; Smith v. Drake, 8 C.

E. Gr. 302. See Equity, | 476, Covenant,
§§101,102.

246 An incidental increase in value of
the lot agreed to be conveyed, by reason
of improvements put upon other parts
of the tract,—such lot being distinguished
from the other par*^ by the vendor himself
in making his improvements—affords no
ground for assessing upon it a part of the
cost of such impri)vements, under a pro-
vision in the contract to pay for expenses
incurred upon it. Locnndrr v. Lounsbery,
9 C. E. Gr. 417, modified, 10 C. E. Gr.

554.

247. Taxes paid by the grantee, with
interest from the time of payment, must
be repaid to him. Warnock v. Campbell,

10 C. E. Gr. 485.

248. Where a partition was set aside be-

cause one of the co-tenants Avas by a will

entitled to the whole premises, and part
had been sold to the complainant. Held,
that the complainant stands in a very
difterent position from his grantor. Even
if his grantor had an equitable claim to be
paid for the improvements, he has no
such equity, unless he is a bona fide pur-
chaser without notice. Baldwin v. Rici.-

man, 1 Stock. 394.

249. If a purchaser takes title to lands,

with knowledge of assessments against

tliem while held by a former owner, and
assumes to pay them in bis deed, he may
object to the legality of these assessments,

in an action between him and the city,

and the purchaser under the city. State,

Evans v. Jersey City, 6 Vr. 381.

250. Under a municipal ordinance, the
right to compensation for the use of a
party wall enures not to the owner of the

building at the time of its erection, but to

the owner at the time the party wall is

used for the purpose of building on the
adjoining lot. It is not a personal claim
of the grantor, but a right annexed to and
passing with the ownership of the build-

ing. Hunt V. Armbruster, 2 C. E. Gr. 208.

251. A person purchasing pendente
lite is treated as a purchaser with notice,

subject to all the equities of the person
under whom he claims, and bound by
any decree that may be made against the

person from whom he derives title. Allen

V. Morris, 5 Vr. 159 ; McPherson v. Housel,

,
2 Beas. 299. See Equity, V(g)(6).
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252. An action in tort will not lie against

a person wlio takes clay from an open pit,

such person l)oin<; in possession of the
premises under a ])arol a_i;reenient to j)ur-

chrtse, with wliich lie faUed to eomply.
Beaitic v. Connolly, 10 Vr. 159.

253. The case of Freeman v. Headleij, 4
Vr. 523, distinjtrnished. Ibid.

254. Persons takin<i under an assignment
by operation of law, are not considered
jiurchasers for a valuable consideration,

in the proper sense of the words. Vandoren
V. Todd, 2 Gr. Ch. 397.

255. An innocent purchaser is not liable

to a latent equity of which he was igno-
rant. Lav(dette V. T/iotapson, 2 Beas. 274.

256. A bona fide purchaser of land de-
vised, without notice, cannot he atlected

by any equity subsisting l)etwcen the ex-
ecutor of the estate and the -devisee.
Letson v. Letson, 2 C. E. Gr. 103.

See AcTiox on the Case, I 13, Advek.se
PossEssiox, |g 3-6, Assumpsit, § 13, Con-
dition', I 60, Contk.\cts, '^3. 22S, 252-254,

295, 310, Conveyance, || 138-142, 2.52, Cov-
enant, II 14-23, 35, 76, Dam-IGES. U 85-88,
Devise, ? 150, Estoppel, U 143-150, Frauds
AND Peiuuries, |? 93-96, Fraudulent Con-
veyances, IV, Insurance, | 24, Mortgage,
|§ 2, 177, 181-185, Possession.

SCHOOLS.

1. By the act respecting common schools,
the townships are required to raise by tax
or otherwise, in addition to tlie amount
apportioned to their use out of the general
school fund, such further sum or sums of
money for the support of schools, as shall

at least, be equal to the amount so appor-
tioned; and they are authorized and em-
l)owered to raise by tax or otherwise, if

they shall deem proper, a sum not exceed-
ing double the amount of such apportir)n-

ment. State v. Albright, Spen. 644; State

v. Kingsland, 3 Zab. 85; State v. Belvidere,

1 Dutch. 563.

2. But if a township vote to raise by tax,

or by tax and the appropriation of other
moneys at its disposal, a sum equal to

double, the amount of its apportionment
out of the general school fund, it cannot
superadd to that amount, as a further
appropriation for school purposes, any
moneys in its treasury, belonging to the
township, from whatever source derived.
Ibid.

3. Where a trustee in a school district

had been absent, Avith intention to stay
more than six months, and the two remain-
ing trustees appointed a third one to fill

tiie vacancy, (under the supplement to the

62

school law of 14th of March, 1851), who
joined with them and the town superin-
tendent in signing the certificate of in-
cor])oration of the district. Held, that
the appointment was legal, and that the
subsequent supplements of March 17th,
ia54, and July 15tli, 1860, did not take
away the power to make such appoint-
ment. State, Gilbert v. Patterson, 3 Vr. 177.
See Corporations, ^ 99.

4. The tenth section of the supplement
to the act to establish ptiblic schools, does
not expressly vest the authority anywhere
to abolish an incorporated school district.

State v. Jacobus. 2 Dutch. 135.

5. The consent of a majority of the tax-
able inhabitants of a scIkkjI district, that
the same may be abolished, however such
consent may be expressed or certified,

does not abolish the district; and where
such consent is given, the court will not
issue a mandamua to comjiel the trustees
to certify that fact to the countv clerk.
Ibid.

6. The trustees are under no obligation
to sign such certificate, and even if they
should sign it, and have it recorded by the
clerk, it would not have the efi"ect to aboli.sh

the district. Ibid.

7. An incorporated school district can-
!
not alter, al)olish, or aiisorb another

' district, incorporated or unincorporated,
without notice to and the consent of such
district. State v. Browning, 3 Dutch. 527,
4 Dutch. 556.

8. An incorporated school district can-
not be annexed to an unincorporated dis-

' trict, or altered by the town sui^erintendent
alone. Notice, at least, of sucli intended
alteration must be given to the trustees
of the district to be att'ected, and an oppor-
tunity given them to act in conjunction
with the superintendent. State v. Reeves,
4 Dutch. 520.

9. The town superintendent, in con-
junction with the trustees of an incor-
porated district, has no jurisdiction over
the territorial limits of an unincorporated
district. A tax pnrpoi-ting to be raised by
the inhal)itants of two districts meeting
together, is void as to the inhabitants of
both districts. Ibid.

10. To abolish an incorporated school
district, it must be done by the town super-
intendent with the assent of a majority of
the legal voters of the district, and then
the superintendent and trustees must
jointly certify that the district has been
abolished by tlie superintendent, with the
assent of a majority of the legal voters of
the district; or it may be abolished by the
superintendent and trustees associated, bj-

the assent of the town committee with the
superintendent, with the assent of a ma-
jority of the legal voters of the district, in
which case, the superintendent and the
trustees must certifv as aforesaid. State v.

Barrett, 2 Vr. 31.
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11. If tlic trustees are associated Avith

the superintendent by the action of the

school conniiittce, the" superintendent and

trustees are a joint boai'd to determine—
1st, that each person oHering to vote is a

legal voter; 2d, if such voter give a legal

assent to such abolishment; 3d, that a

majority of the legal voters give such

assent; '4th, to adjudicate and decree that

such district is abolished ; and 5th, to exe-

cute such a certiticate of abolishment and

tile it as directed by law. Ibid.

12. If the trustees are not associated

with the sui)erintendcnt by the action of

the town committee, then the act of abol-

ishment is done by the town superintend-

ent alone, with the assent of the majority

of the legal voters, in which case the

superintendent and the trustees are a joint

board to determine—1st, whether each

person oftering his vote is a legal voter;

2d, if such voter gave a legal assent to such

abolishment ; 3d. if a majority of the legal

voters gave such assent ; and 4th, upon the

aliolishment of the district, by such assent

of a majority of legal voters, the superin-

tendent and' trustees are to execute and
tile with the proper ofticer the certificate

of abolishment. Ibid.

13. A board composed of the town
superintendent and two out of three of the

trustees of three incorporated school dis-

tricts, has no jurisdiction over the subject

matter of an abolishment of any one of

the districts; and a certificate by a board
so composed, that three such districts are

abolished, is null and void, and none of

the districts are abolished or aflected by
such a certificate or th'e action of such
board. Ibid.

14. The attempt by the superintendent
to form a new incorporated district out of

the territory of two or more incorporated
districts, before the old districts are legally

abolished, is null and void ; and all taxes

imposed by such attempted consolidated
district are illega-1 and will be set aside.

Ibid.

15. To sustain an assessment, ordered by
the inhabitants of a school district, called

together for that purpose, the proof must
be clear that ten days' legal notice of the
time, place and purposes of such meeting
was given. State v. Van Winkle, 1 Dutch.
73.

16. Where an assessment of a tax for

the purpose of building a school-house, is

ordered under the act of 1851, the sworn
certificate delivered by the trustees to the
assessor, stating that notice of the meet-
ing was given " in accordance with the
act," is not sufficient. The certificate

should state wbat the notice was, when
and where copies were put up, and all the
facts necessary to show that the law has
been complied with. State v. Hardcastle, 2
Dutch. 143, 3 Dutch. 551.

17. The notice of the meeting should

state, that the meeting is to consider and
decide whether the taxable inhabitants
will authorize the trustees to raise addi-

tional money by tax, for the par{)ose of

maintaining a .free school or schools in

the district. Ibid.

18. The sworn certificate should .show

that those facts are witlnn the knowledge
of at least two of the trustees, and should
be verified liv thc^r oaths. Ibid.

10. Tlie act'of March 27th, 1862, (P. L.,

1862, p. 307), is not a supplement to the
act of March 14th, 1851, [P. L., 1851, p.

270, I 11), but a distinct and independent
act, and does- not, in order to raise the
necessary money by taxation, require a
resolution of two-thirds of the inhai)itants

present at a meeting of the taxable in-

habitants of the district, nor the certificate

of the school trustees to be under oath.
State V. Ryerson, 1 Vr. 268.

20. A notice indicating tiiat the object

of the meeting is to purchase a school

-

house, will not warrant a resolution to pay
for a house alreadv built. State, Lamb v.

Hurff, 9 Vr. 310, 312, Reed, J.

21. It is e.ssential -to the validity of the
certificate of the district clerk, under sec-

tion eighty-six of the school law, that it

set forth that due notice has been given
of the amount of money proposed to be
raised at the district nieeting. State, Slack

V. Palmer, 10 Vr. 250.

22. AVhere a special meeting is called, it

is also necessary that it ap]>ear by the cer-

tificate that the meeting was ordered by
the trustees, pursuant to subdivision XI,
of section 39 of the school law. Ibid.

23. Where a meeting of the inhabitants

of a school district is held, and money
voted to be raised by taxation at a special

meeting, the previous action of the trus-

tees in calling the meeting, pursuant to

Sub. XI, of section 39 of the school act,

should appear in the certificate of tbe-

clerk to the assessor. State, Lamb v. Hurff,
9 Vr. 310.

24. The certificate of the trustees of the
proceedings of a meeting to order money
to be raised by taxation, need not set forth

the places at which the notices of the

meeting were set up ; if in the words of

the act, " in at least three public i)laces in

said district," it is sufficient. State v. Do-
nahay, 1 Vr. 404.

25. The school trustees cannot proceed
under both a special law and the gen-
eral law% or abandon the former and resort

to the latter, in building and paying for a
school-house. State North Hudson Co. R. R.
Co. V. Kelley. 5 Vr. 75.

26. A special meeting of the legal voters

of a school district, duly called, may vote
to raise money for school purposes, al-

though such appropriation has been re-

fused at the annual meeting. State v. Lewis,

6 Vr. 377.

27. When a school district is to be as-
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se!?seil, under the eleventh section of the
snppleiuont to the <;;enoriil school law,

pnssed March 14th, 1851, the taxal)lc in-

haliitants are reiiuired to meet, upon a no-
tice stating- one or more of the purposes
specified in the section. When assoiiiWlcd

they must direct the particular purpose
for which the money is to he raised, which
mu.st lie one of the purposes mentioned in

tlie act, and in the notice. The certiticate

of these proceedings must show a compli-
ance with these requirements. And the
money, when raised, is to he applied only
to the purposes directed hy the meeting.
Stati', Cochrane v. Garrabrant, 3 Vr. 444.

28. A certificate setting forth that the
money was to he used for school purposes
generally, is insufhcient. Ibid.

l2'.t. 'fhe certificate upon Avhich a school
tax is assessed must show how the money
ordered to be raised, is to be apportioned.
Stdti', Biinghart v. Sullivan, 7 Vr. 8'.!..

30. Tlie material facts set tbrth in the
certificate must be verified by the oath of
the clerk. Ibid.

31. At a special meeting of the voters of

a school district pursuant to notice, it was
voted to build a new school-house and to

lx)rrow money to bu}' a lot and pay for the
house. The meeting then voted a special

ta.\ of 8500, and ordered SIGOO to be raised

in three years, for the lot and school-house.
Hfld, that the order to raise the S500 was
void, no purpose to which it was to be ap-
plied having been specified as required
1)V law. State, Duryee v. Greenleaf, 5 Vr.
441.

32. The clerk of the district having di-

rected the assessor to raise, by assessment,
the sum qf 8600 for 18(39, towards the ex-
penses of the school-house and lot. Held,
that the clerk had no right to make such
apportionment, and that such order was
without authority, and the assessment
must be set aside. Ibid;

83. Query. As to the constitutionality
of the school law in regard to the terri-

torv assessed. State, McCloskey v. CJuun-
berlin, 8 Vr. 388, 391, Van Syckel, J.

34. The special act passed April 11th,

1867, to enable the school trustees of West
Hoboken school district to ijurchnse land,
and to erect a school-house thereon, pre-
scribing the manner of paying for the
same, and reijealing all acts inconsistent
therewith, supersedes the eightieth sec-

tion of the general school law, and makes
void all proceedings thereunder to levy a tax
on said district to pay for said land and
school-house. State, North Hudson Co. R.
R. Co. v. Kelley, 5 Vr. 75. See Municipal
Corporations', I 462.

35. School tiixes must be assessed upon
the same property and in the same
manner as all other taxes. State, Roll v.

Perriuf", 5 Vr. 254.

36. School taxes illegally assessed, will

be set aside on application of the persons

aggrieved, but the whole assessment
will not be set aside, although tlic ahei-a-

tion of the school district be illegal, and
the notice to the a.ssessc^r be defective.
St(de V. Brownimj, 3 Dutch. 527, 4 Dutch.

37. An action will not lie by the inhab-
itants of a township to recover from the
trustees of a school district moneys erro-
neously apportioned to such district by
the town superintendent, though such ap-
j>ortioninent be procured by false and
fraudulent lists of children witliin the
district, made and furnished by the trus-

tees. Morris v. Carey, 3 Dutch. 377.

38. The accuracy or good faith of such list

cannot be questioned collaterally. Ibid.

39. A school teacher who has rendered
services according to the requirements of
the school law, and is refused compensa-
tion out of t!ie fund specially provided for

that purpose, is entitled to a niandauius to

compel the proper officers to perform their

duty, and make payment of what is justly
due. Apgar v. School Trustees of District

No. 4, 5 Vr. 308.

40. As to the necessity of the teacher
proving that he has kept a register, as

required by section 41, see Ibid. p. 311.

See Actions, § 10, Affidavit.?, •§ 31,
Aliens, | 12, Certiorari, |§ 12, 75, 155.

156, County, U 8, 9. Elections, | 2, Evi-
dence, II 139, 289, 322, 323, 490, Manda-
mus, i| 7a. 27. 32, 36, 38, Municipal Corpo-
rations, II 462, 472, Taxes.

SCIRE FACIAS.

I. When it Lies.

(a) In general.

[b) To revive judgments or executions.

II. Pleading and Practice.

I. When it Lies.

(a) In general.

1. A .scire facias is a new nnd independ-
ent action, and a writ of error removing
the record in the original action, will not
remove the proceedings upon the scire

facias. Greenivay ads. Bare, 1 Hal. 305.

2. A scire facias is a judicial not an
original writ. Condit v. Gregory, 1 Zab. 429.

3. Although more than a year and a day
have elapsed since an amercement was
entered, no scire facias is requisite. The
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motion for assessment is a summary pro-

ceeding, admitting all defences which can
be made to a scire facidn. Statr v. HdDiillon,

1 Plarr. 153.

See Amendments, ^17, Attachment, |§

175, 177-181, 184, 188, 204, Bail, ? 23. Cer-
Ti(»RARi, U 270, 292, Crimes. U 159, 167,

Execution, | 171, Executors, ? 482, Jus-

tices Court, U 20, 489-491, Mechanics
Lien, | 82, Practice, | 158.

(b) To revive judgments or
executions.

4. Where a judgment is of fifty years
standing, a scire facias issued ujiou it

Avithout permission of the court, will be I

quashed. Pears v. Bache, Coxe 20G. See I

Seeley v. Norr is, Pen. 624.

5. A scire facias to revive a judgment
,

cannot be allowed after twenty years. !

Buchannan v. liowland, 2 South. 721, 735.

6. Although a previous execution has
issued, a scire facias lies to revive a judg-
ment, in every case when the whole
debt has not been levied. Stille v. Wood,
Coxe 118.

I

7. When an execution has issued, under I

which property of defendant has been
I

levied upon, and there is not sufficient to

discharge the debt, a scire facias issued
afterwardshould be special quoadresidxumi

;

but if it be general it is too late after ver- I

diet, to object to it on this ground. Ibid.

8. If a defendant in error dies after
|

errors assigned, his executors may proceed
j

until the judgment is affirmed, as if he i

were living, and then the judgment must
1

be revived by scire facias. H'arivood v.

Murphy, 1 Gr. 193. See Ab-Vfement, U 50,
55.

9. The plaintiff in this case having died I

since the entry of thejudgment, the remedy
of his administrators, in order to issue a
testatum

fi,. fa., is a scire facias. Wariiuck\. !

, Spen. 116.
j

See Execution, §§ 5, 12, Judgments, IV. 1

IL Pleading and Practice.

10. The motion to issue a .S( ire /acms is

a motion of course, and no notice need be
given to the oi)posite part\'. Pears v. Bache,
Coxe 206.

11. By the common law, a return of
nihil to two writs oi scire facias, was in all

cases a valid service of the wi-it. Castner
v. Styer, 3 Zab. 2;>6.

12. Since the passage of the act of the
14th March, 1806, entitled, "an act con-
cerning writs oi' scire facias," no judgment
could be rendered in a suit comnienced

by scii-e facias against a garnishee in at-

tachment, or in any suit whatever com-
menced by scire facias, except upon an
actual service or publication of the writ
in the mode prescribed by statute. Ibid.

13. Since the passage of that act, a judg-
ment rendered against a garnishee, upon
the return of nihil to two writs of scire fa-
cias is void, the court having no jurisdic-
tion, actual or constructive, over the person
of the defendant. Ibid.

14. The tifth and sixth sections of the
supplement to the act to regulate the
practice of the courts of law, passed 28th
February, 1820, {Rev. U 208,209), were in-

tended to apply to the same subject-mat-
ter, and should be construed to operate
co-extensively. Ibid.

15. To a .icire facias awarded under the
third section of the supplement to the act
concerning sheritls, [JR. L., | 303), re-

quiring the defendant to show cause why
certain real estate levied on by the late

sheriff, now deceased, should not be sold,

the return of one writ of scire facias "that
the defendant hath notliing, itc," is suffi-

cient. H<(i(/hf v. Sp<(d('r, 8 Hal. 132.

16. A publication of the writ of scire

facias in this case is not necessary. Ibid.

17. A jiersonal service on the defendant
out of the state, Held, good. Reed v. Bain-
bridge, 1 South. 351.

18. In scire facias to revive a judgment,
if the defendant does not appear within
four entire days (exclusive of an interven-
ing Sunday), after the return day, judg-
ment may be taken for the default, without
a declaration being tiled ; but if the defend-
ant appears within that time, the plaintiti'

is required to declare, and the cause pro-
ceeds as in other cases. Forest v. Price, 8
Vr. 177 ; Green v. Andj-ews, Duncan v.

Duncan, 8 Vr. 178.

19. There may be several pleas to a
scire facias. Buchannan v. Rowland, 2 South.
721,722,726.

20. A plea of payment to a scire facias.

under the statute, [R. L., § 303). will

not be supported, by evidence of a bargain
and sale of lands, by the defendant to the
plaintili'in execution, unless such bargain
and sale has been consummated. Earle v.

Earle, Spen. 347.

21. In such case advantage cannot be
taken of the want of a lawful and suffi-

cient levy. Ibid.

21a. Where the lessor of the plaintifl"

claims title under a sheriff's deed, made
to him after a sale by virtue of a special

scire facias, {R. L., 303. ^ 3), parol evi-

dence is inadmissible to impeach the judg-
ment on the scire facias, by proving the
ileath of the plaintitfs before the writ
issued. Den. v. Manning, .S])en. 612.

21^). If admissible, it is not a ground to

nonsuit the plaintilf, but the evidence
should go to the jury. Ibid.

22. On a sc»'e/ac«as to revive a judgment
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jury are to as-

Bachannan v.

for £200, and a jilea of nul tiel record, a
jiulgiuciit on an award for £24 debt, due
on a bond the penalty of wliieh was £200,
is suUieient to sustain jtlaintiff's issue.

P/iillijin V. Hunt, Coxc l.'>7.

23. Wliere to a schv. facias upon a de-

cree ])ayinent is set up as a defence, tlie

burden of proof is upon the defendant.
Smith V. JiiiDirt, 2 C. E. Gr. 40.

24. The judgment in scire facias, is sini-

l)ly tliat the plaintitf liave execution, &c.
Timlall v. Carson, 1 Harr. 94; Walton v.

Vanderhoof, Pen. 73.
2"). Query. Whether tlie

sess damages at tlie trial

Rowland, 2 South. 721.

2(). On a scire facias against an adminis-
trator, to revive a judgment ivgainst his

intestate, the judgment must be for the
balance found due, to be made of intes-

tate's goods. Montfort v. Vanarsdalen, 2
South."680.

27. Against a plurality of recognizors,

there maj' be one writ of scire facias, one
judgment, and one execution. State v.

Stout, 6 Hal. 124.

See Bail, |^ 24, 25, Bastardy, | 23,

Costs, | ISO, Crimes, ? 1G7, Executors,
U 472, 482, Insolvenxy, f 81.

SET-OFF AND RECOUPMENT.

I. At Law.

(a) Subject-mcdter.

(6) By and against wJwm.
(c) Beconpment.
[d) Pleading and practice.

11. In Equity.

I. At Law,

(a) Subject-matter,

1. The first New Jersey statute in regard
to set off, was passed in 1722, six years
before aftv similar English one. Stryker v.

Beekman." 3 Hal. 209, 212, Eivinr/,'C. J. ;

Xolin V. Blackioell, 2 Vr. 170, 171, Elmer, J.

2. Tt seems, that it was the first one in tlie

I'nitcd States. Smock v. JFav/orr^, 1 South.
30(;, ;}()(), Kirkpatrick, C. J.

3. Differences between the acts of 1722
and 17'.I7. 4 (rrif. Law Reg., 1310, note.

4. In the exereise of its equitable juris-
diction, this court has ])Ower to ordiT one
judgment to be set off against another,
where the judgment prayed to be set off

may be enforced against the ]>erson recover-
ing the judgment to be satisfied by the set-

off. The doctrine is a purely equitable one,
and will be administered in all cases upon
such equitable terms as will promote sub-
stantial iustie(>. Brown ads. Hendrickson,
10 Vr. 239. See Infra, § 47.

5. By virtue of the control which courts
have over their suitors and over the officer

who executes their process, the set-off may
be ordered, although the judgments are
not in the same court. Ibid. See Infra,
§59.

6. The bona fide assignee of a judgment
against two defendants, is entitled to have
a judgment recovered against him by one
of such defendants, after the assignment,
set off against the assigned judgment,
although the second judgment is assigned
to a third person, for value, without notice
of the assignment of the first judgment to

the defendant in the second judgment.
The assignee of the second judgment takes
it subject to all existing equities, of which
the right of set-off is one. Ibid.

7. The costs of the second judgment
will not be included in the order to set off;

the attorney's lien for costs will be preser-

ved. Ibid.

8. An assigned judgment cannot be
set off in an action of assumpsit before
judgment in such action, by pleading it

under the statute concerning set-off, on the
ground that it was not a debt for which
the assignee could maintain an action in

his own name. Beeves v. Hatkinson, Pen.
751.

9. On motion, judgment of a justices
court allowed to be set off against a
judgment obtained in this court. Coxe ads.

'stake Bank, 3 Hal. 172.

10. Upon an application to assess dama-
ges upon a sheriff's bond (after a judgment
rendered thereon) the sheriff will not l)e

allowed to set off a claim for fees upon an
execution in a different case, placed in his

hands in favor of the applicant for the
assessment. State v. Welsted, 6 Hal. 397.

11. A set-off cannot be allowed in such
case by the provisions of the statute
concerning set-of!', nor by virtue of the
extraordinary power exercised by the court
in matters of set-off. Ibid.

12. Besides the set-off by statute, courts
of law have assumed and exercised a juris-

diction over mutual demands deducting
one from another, or satisfying one by
means of the other, in analogy to the pro-
visions of the statute. Ibid.
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13. But this extraordinary power is only '

exerci.sed wliere Ihedoiuuiuls are iixed and
ascertained hy the admissions of the
parties, liy judgment or sonietliini;- equi-

valent, rendeiin^ e(|nally certain the right i

and the amount. Ihid.

14. Unliquidated damages cannot be
set otr, although they might be recovered

;

in indrhitatas ciHauiiipdt. Edwards v. Davis,

1 Hal. 394 ; Smoek v. War/onl. 1 South. 306 ; ,

Pavlin V. Kaighn, 3 Dutch. 503, 512, case '

reversed, 5 Dutch. 480. [Rev. p. 868, 1 129.]

15. In assumpsit by executors, a claim of

the defendant for wood cut and carried

away by the testator, can not be set off.

Cooper V. Ctxme, 4 Hal. 173, 180.

16. In an action on a sealed bill, fraud
in the assignment was held to be a fort,

and not the subject of set-off. Dilts v.

Trimmer, Pen. 951.

17. In an action of tort for killing a

horse, a claim by defendant for keeping
plaintiff's children can not be set off. Tay-

lor V. Stout, Coxe 53.

18. In an action of replevin, wliere the

complaint is for unjustly taking and ob-

taining property—plea, that it was taken

for rent arrear, and replication that there

was no rent iii arrear, a book account can-

not be set off. Swing v. Sparks, 2 Hal. 59.

See EviDEN'CE, | 354.

19. To a writ of scire facias directed to

a defendant to show cause why money re-

ceived by virtue of a judgment in the su-

preme court in his favor, which had been
reversed in the court of appeals, should
not be restored to the plaintiff, the defend-
ant caiuiot plead by way of set off the

original cause of action upon which the

judgment in the supreme court had been
obtained. Conover v. Scott, 6 Hal. 400.

20. As against the receivers tlie ehvim of

a debtor against insolvent corporation
does not constitute a legal set-off under
the general statute. But in an action

at law by the receivers, the defendant
will be permitted, under the provisions

of the statute to prevent frauds by incor-

porated companies, to avail himself of the

defence. Receivers v. Paterson Co., 3 Zab.

283.

21. When plaintiff has received a certain

stun of money on the re-sale of property,

to one-half of which, after making certain

deductions, the defendant is justly entitled,

the property having been purchased for

the beneiit of both parties, the defendant
has legal right to have the same set off

against any just claim the plaintiff may
have against him. Pope ads. McGee, 4 Vr.
271.

22. A purchase of the equity of re-

demption by a mortgagee, does not extin-

guish the accompanying bond, and he
may set it off in an action by the mortgagor
for goods sold. Cattel v. Warwick, 1 Hal.
190, criticised in Sloan v. Sommers, 2 Gr.

509, 515.

23. In an action on an arbitration bond,
under a plea of payment and notice of set

oH", the defendant may set (jlf sealed bills

drawn by the plaintiil" ])ayable lo A. B.,

and assigned to the defendant before the
action is brought, although the bills do
not contain the words "assigns or order."
Sheppard v. Stites, 2 Hal. 90.

24. To an action brought by the endor-
see against the drawer of a promissory
note, payable at a particular bank, with-
out defalcation or discount, the defendant
cannot set off a demand which he may
have against the bank which discount-
ed the said note, and transterred it to the
plaintiff. Tillou v. Britton, 4 Hal. 120.

25. It makes no difference in this re-

spect whether the note was transferred

after or before its maturity. Ibid.

See Actions, § 73, Assignment for Ben-
efit OF Creditors, § 44, Assu.afpsit, | 56,

Bills and Notes, U 14-16, Corporations,

§ 334, Costs, V(^), Damages, U 47-49, Emi-
nent Domain, |§ 11, 109, Inns and Taverns,

g 3, Practice, ^ 16.

(b) By and against whom.

26. There must have been mutual deal-

ings between the parties. Youngs v. Little,

3 Gr. 1, 4.

27. ]3ut mutual dealings between the

maker and endorser of a note, will not

make the maker and an endorsee after

maturity, mutual dealers. Cumberland
Bank v. Haim, 3 Harr. 222.

28. A joint demand cannot be set off

against a separate one. Robbins v. Mc-
Knight, 1 Hal. Ch. 642, 647, Green, C. J.

29. In an action against partners for a

partnership debt, the separate claims of

the partners cannot be set off. Bowne v.

Thompson, Coxe 2.

30. Nor, in a suit by partners. Williams

v. Hamilton, 1 South. 220, (c).

31. Query. Whether in an attachment
suit by one who subsequently had joint

dealings with the defendant, which are

not yet concluded, the defendant can
claim a set-off in respect thereto. Dungan
V. Miller, 4 C. E. Gr. 218, 219.

32. A judgment rendered against A. and
B. in their individual capacities, cannot be

set off against A. and B. as administra-
tors. McChesney v. Rogers, 3 Hal. 272.

33. A. having made an assignment to

B. and C. of all his property, to be sold

by them for the payment of his debts, at

such sale the creditors of A. not allowed

to set off their demands against him in

payment of articles purchased. Bateman
V. Connor, 1 Hal. 104.

34. Although B. invites creditors of

A. to purchase, by telling them they may
set off" their demands against A. in pay-
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ment, yet if, after tliis invitation, articles I

of vendue are publicly declared at the sale

wiiii'li contain no such stipulation in favor

of creditors, such set-oil' will luil he allow-

ed. Ih'ul.

35. In an action hroui^dit iiy A. upon a

sealed liill drawn hy the defenilants, pay-
able to A. as the "agent of the creditor-s

of B.," the (U'fendants cannot set olf a
j

sealed hill drawn by B. in favor of A., and
assigned to them before the comnience-
ment of the suit. Sirykcr v. Berk)iian, 3 i

Hal. 209.
'

3(5. The debtor of an insolvent cor})0-

ralinn has the same e([uitabie ri.nlit of

set-otr against a claim of the receivers,
appointed under the act entitled "an act

to i)revent frauds by incorporated com-
panies," that he had against the corjjora-

tion at the time of its insolvency. Van
Wagoner v. Patermn Gas Light Co., 3 Zab.
2SS.

37. In a suit against the defendant in

his individual capacity, and not as city
treasurer, he may set off a demand due to

i

him from the city. Evana v. Trenton, 4 Zab.

7tJ4.

38. A mere right of set-off', under the
statute to enable mutua! dealers to dis-

|

count, is not such an equity as attaches to '

a note, and follows it into the hands of !

an endersee, after maturitv. Cumberland
Bank v. Hnnji, 3 Harr. 222." I

39. There must be sonie agreement,
express or implied, between the holder of

a note overdue, and the maker, that the
demands of the latter shall be set olf or be
considered as payment pro tanto in order
to enable the defendant to set up such de-

mands or payments in an action against '

him, by the endorsee of such note. Ibid.
|

40. Defendant marrietl an intestate's

widow. In an action by the administrator
to recover the value of intestate's goods
bought by defendant before his marriage,
the widow's distributive share cannot be

J

set off', unless by consent. McKinney v.
'

Robinson, Pen. 262.

40a. In a suit on a note given to a I

husband and wife for the sale of lands,
j

a failure of consideration in a subsequent
contract made with the wife alone, in

[

regard to fixtures, cannot be recou{)ed.
Groves v. Bodd, June 1877.

j

See AssiGNMEN'T FOR Benkfit of Credi-
I

TORS, I 55, Bonds, § GS, Corporations,
j

U 335, 336, 342, Debtor and Creditor,
|

I 20, LfXxAcy, U 217-220, 223.

timber not for the immediate purpose of
reparation is always waste, and repairs
done at another time cannot be rec(juped
against it or justifv it. Morehouse v. Cotheal,

2 Zab. 521. See I)i;vise, g 190.

43. Where by the charter the city au-
thorities are the agents of the landowners
in making improvements, and have been
grossly negligent in permitting such im-
provements to be made very defectively, a
court of e<piity may compel the contractor
to deduct from his contract price, if still

unpaid, an amount sufficient to remedy
such defects. Liebstein v. Newark, 9 C. E.
Gr. 200.

See AssuMP.siT, | 55, Bills and Notes, '0,

170, 173, Bonds, ^? 147, 155, Damages, 'il 38,

102, Mortgage, H YJo, 18tV185.

(d) Pleading and practice.

43rf. Query. Whether a set-oft' is a part of
the remedy, and governed by the lex fori.

Armour v. McMichael, 7 Vr. 92, 94.

436. Evidence of a counter claim to the
plaintiff's demand cannot be received
without a plea of payment first pleaded,
witli notice of set-oft". Ball v. Consolidated

Franklinite Co., 3 Vr. 102 ; Dingee v. Leison,

3 Gr. 259.

44. A defendant by filing an account, by
way of set-off" or cross dennind, commencing
within six years, does not thereby waive
the statute of limitations, as to so much of
the plaintiff^'s account as is of more than
six years standing. Hibler v. Johnston, 3
Harr. 266.

45. Although the defendant files a set-

off", containing an account of charges and
dealings between the parties, after a lapse
of several years, wholly disconnected with
the antecedent transactions, this will not
save the items of the plaintiff''s account
from the prescribed limitation. Belles

V. Belles, 7 Hal. 339.

46. If the defendant tiles a set-oft' and
the plaintiff neglects to bring on the trial,

the defendant may have a trial by proviso.
Estell V. Franklin, 5 Dutch. 264.

See Ab.\tement, ^ 34, Bonds, | 121, Evi-
dence, I 618, Executors, ^ 442, Justices
Court, U 304-309, 310-312, Limitations, i

37, Pleading, | 168. (Rev. p. 869,
'i 134 j.

(c) Recoupment.

41. There can be no recoupment under
Rev. Practice of Law, § 129, where the in-
strument is under seal. Price v. Reynolds,
10 Vr. 171.

42. The mere destruction or sale of

11. In Equity.

47. The right to set-oft' is a mere legal
right—a matter of practice in the courts
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of law—and has no claim to the protection

of this court. Dunqan v. Miller, 4 C. E. Gr.

21S. See Supra, \ 4.

48. To maintain an equitable set-ofl" the

l^arty seekiuii: tlic henelit of it must show
some equitable ground for being pro-

tected against his adversary's demand.
The mere existence of a counter demand
is not enough. Nor will the mere pen-
dency of an accomit, out of which a cross

demand may arise, confer the right to an
equitable set-off. Hexdii v. Kuhl, 10 C. E.

Gr. 24.

49. As a general rule, courts of equity
conform to the principles of law, in its ap-

plication of the doctrine of set-off, and will

not allow debts accruing in different
rights to be set off against each other.

But where an equity is created under par-

ticular circumstances, a court of ecpiity

will interpose where courts of law are not
justified in doing it. Black v. Whitall, 1

Stock. 572.

50. The general rule in equity, as well

as at law, is that joint and separate debts,

or debts accruing in different rights, can-

not be set off against each other. But,
wherever it is necessary to effect a clear

equity, or to prevent irremediable injus-

tice, the set-otf will be allowed, though the
debts are not mutual. Breicr v. Korcros-s,

2 C. E. Gr. 210.

51. In cases of insolvency, or of joint

credit given on account of individual in-

debtedness, or where the joint debt is a
jnere security for the separate debt of the
principal, the equity is obyfous, and the
set-off will be allowed. Ibid.; Hendrickson
V. Anderson, 2 Hal. Ch. 594, 599.

52. Also in cases of bankruptcy. Rob-
bing V. 'McKnicjht, 1 Hal. Ch. 642, 647,
Green, C. J.

53. A suit for the foreclosure of a
mortgage is not a personal action. It is

a jiroceeding in rem against the land, not
against the person of tlie debtor, and the
defendant will not be permitted to set off

any demand he may have against the
mortgage debt. White v. Williams, 2 Gr.
Ch. 376.

54. When the holder of a mortgage dies,

having made a will and appointed the
mortgagor one of his executors, and on a
settlement of the separate account of such
executor a balance is found due him from
the estate, such balance cannot beset off
in a suit to foreclose the mortgage. Dol-
man v. Cook, 1 McCart. 56.

55. Damages for the l)reach of a subse-
quent contract cannot be set off against
the amount duo upmi a mortgage. Long
v. Long. 1 McCart. 462.

56. Nor a bill for board, nor any other
demand that the debtor may have, unless
by consent. Bird v. Davis, 1 McCart. 467.

57. Where a second sale of lands in par-
tition Avas rendered necessary l)y the de-
fault of one of the tenants in common,

who was the purchaser at the first sale, a
deficiency at the second sale can consti-

tute no legal set-off against the claims of
the defaulting co-tenant for his share of
the proceeds of sale under the order for

distribution. Michener v. Lloyd, 1 C. E.
Gr. 38.

58. A. having recovered a judgment at
law against B. and issued execution which
was returned "no goods or lands," filed a
creditor's bill against B., which, after an-
swer, was dismissed with costs. Held, that
the judgment at law could not be set off

against the costs of B. on the creditor's

bill. Brisley v. Jones, 1 Hal. Ch. 512.

See Damages, I 50, Debtor and Credit-
or, U 22, 23, 66, Devise, g 192, Equity,
g 470, Legacy, ^ 226.

SHERIFFS.

I. Election. -

II. Eights akd Duties.

(a) As to writs.

(b) Taking bonds.

(c) As to fugitives from justice.

{d) Bringing actions.

(e) Centage.

III. Liabilities.

(a) For torts and neglect.

(1) When action will lie.

(2) Defences.

(3) Measure of damages.
(b) Amercement.

(1) Grounds of amercement.
(2) Excuses.

(3) Proceedings.
(i) Notice.
(ii) Judgment and effect,

(iii) Practice.

(c) On bond.

(1) What constitutes breach.

(2) Party entitled to sue.

(3) Assignment of breaches.

(4) Motion for assessment.

IV. Deputy Sheriffs.

I. Election.

1. One who has not been a resident of
a county, and possessed of a freehold estate
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therein (hiring the three years immediately
preceiUnt;, is ineUt^ihle to tlie oflicc of

slieriir. Statr v. Andrrmn, Coxc 318.

2. Tlie commission allords no proof that

the person elected wns qualified according
to law. Ibid.

3. His commission docs not authorize
the court to jjrcsumc that lie was eiigihle.

Ibid. \vy<.

4. ^^'hcn properly called on by the court,

it is incumhent on the sheriff to prove that

he was cligilile. Ibiil.

"). Alliilavits. l)y which it appeared that

the alleged inehgil)le sherifl" had said that

lie was not a freeholder, and also setting

forth other circumstances leading to the
same helief, when met merely by the pro-

duction of the sheriff's commission, are
suthcient grounds for the court to declare
him ineligil)le. Ibid. 320.

See Officers, |f 11, 10, 17.

an inventory from the knowledge already
ac(iuired. Lloyd v. Wyckoff", 6 Hal. 218,
230.

13. A sheriff cannot refuse to e-xecute a
writ, or to detain a prisoner, on the ground
of any irregularity in the process or pro-
ceedings of the court, pn^vided it ha.s juris-

diction of the matter. Woodruff' v. Barrett,

3 Gr. 40. See Ofp'icer, | 13, rRACxicE,
111(6).

14. A sheriff may be compelled by
rule of court to return his writ in accord-
ance with its command. Hocujlandx . Todd,
8 Vr. 544. 547.

15. If by mistake he levies on the prop-
erty of a stranger, he may be resisted,

force by force. State v. Conover, 4 Dutch.
224, 230.

10. Where the officer, by virtue of an
imperfect levy, has sold to a bona fide
purchaser, the defendant's acquiescence
not only estops him, but is also proof of
the identity of the propertv levied on.
Lloyd v. Wyckoff, Hal. 218, 225.

II. RiGHT.S AND Dl'TIES.

See Ejectment, | 95. Estoppel, §?70, 117,
Evidence,?? 170. 171, YII(«), Execution,
|§ 58, 59, V(/), Y{i), 153, 100, 179, Prac-
tice, ^ 26.

(a) As to writs.

0. An allegation that the sheriff" is favor-
able to the defendant, and an e.xpectation
that he would not perform his duty, is not
sufficient ground to direct an execution
to the coroner. Kelly v. James, Coxe 6.

See CoROKER, § 2.

7. A sheriff' cannot seize or levy upon
any property real or personal, under an
execution, after it has been returned.
Cook v. Wood, 1 Harr. 254. See Execution,
I 144.

8. A sheriff cannot sell by virtue of an
execution, any property upon which he
has not previously levied. Ibid.

9. A delivery of an execution to the
sheriff with instructions to do nothing, is

no delivery. It would be a nullity, and
would bind nothing. Ibid.

10. A sheriff having proceeded to make
a levy under an execution in his hands, is

bound to complete it, and can not turn or
transfer it over to his successor in office,

as an unexecuted writ. State v. Hamilton,
1 Harr. 154.

11. The term "unexecuted writ," used
in the statute, means one on which nothing
has been done. If the sheriff" commences
tlie execution of a writ, he must continue
to execute it,* even after he is out of office.

Ibid. See Execution, § 138.

12. If the sheriff has levied on goods by
virtue of one writ, upon a second writ he
need not go to see the good.s ; it is a suf-

ficient service of the second, if he makes

(b) Taking bonds.

17. Where a sheriff, colore officii, takes a
bond for the performance of matters not
authorized by the statute, the bond is void.

Allen v. Smith, Sax. 43.

See Bonds, || 26, 5S, E-iUiTY, ? 370.

(c) As to fugitives from justice.

18. Where a fugitive from justice is con-
fined in this state on civil or criminal pro-

cess, the requisition should be lodged with
the sheriff, whose duty it would be, upon
the prisoner's discharge from his previous
arrest, to detain him thereon until notice
could be given to the party presenting
the requisition. Matter of Troutman, 4 Zab.
634.

(d) Bringing actions.

19. Where the sheriff is prevented from
making a levy, the plaintiff alone, and
not the sheriff, can sue for an injury aris-

ing therefrom. Lloyd v. Wyckoff] 6 Hal.
218, 226.

20. An action for a rescue can only he
brought by the sherirt". Breic>fter v. Vail,

Spen. 50, 58.

See Actions, | 32, Costs, | 191, Sales
of Land, I, Trespass, Trover.
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(e) Centage.

21. A sheriff selHng property on execu-
tion, the proceeds whereof exceed the
sum due tliereon, is entitled to centage
only on the sum rai.sed for the plaintiff.

Sinnkkson v. Gale, 1 Harr. 21. See Trenton
Bridge Co. v. WariL 1 South. 320.

22. Where the plaintiffs, having a mort-
gage on lands of the defendant for the sum
of §4.000, obtain judgment on their bond,
and the sheriff levies thereunder on the
mortgaged premises, but is prevented from
advertising them by the plaintifJs, and the
same premises are afterward sold by vir-

tue of prior e.xecutions, and are jjurchased
l>y the plaintiffs for six cents an acre more
than the aTuount of their mortgage, the
sheriff is not entitled to centage on the
whole amount of tlie S4,(J(X), but only upon
the amount which the property brought
over and above the amount of \he mort-
gage. Black V. J^,)/. 1 Hal. 232.

23. If an execution is placed in the
liands of a sherilf, and is afterwards set-
tled by the parties, either by payment
C)f tlie claim or otlierwise, so that a sale is

rendered unnecessary, the sheriff is enti-

tled to one-half of the amount of percent-
age allowed in cases of sale. Sturges v. L.
and W. R. R. Co., 3 Dutch. 424.

24. It makes no difference to the sheriff
how the matter is arranged between the
plaintiff and defendant. Il)id.

25. Where several executions are is-

sued to the sheriffs of different counties on
the same judgment, and each sherift'makes
a levy on property, if the claim is settled,

each sheriff is not entitled to his percent-
age on the whole amount of the execution,
but onlyon the value of the goods levied
on by him ; and if the value of the prop-
erty levied on by all the .sheriffs exceeds
the amount due on the judgment, then
each sheriff should be allowed in propor-
tion to the propertv levied on bv him.
Ibid.

26. Should a question arise about the
value of the property levied on, the court
can determine iron proof submitted under
a rule for taking affidavits. Rid.

the plaintiff in execution, is liable in an
action on the case. Princeton Bank ads.
Gibson, Spen. 138 ; Slate v. Conover, 4 Dutch.
224.

28. For damage arising from unnecessary
delay, and bad storage of goods, the sheritf
is liable. Beaumont v. Dunn, 1 South.
106.

29. If the sheriff remove goods after
notice of rent due, the remedy against
him is by action on the case. Ibid. 14(J.

30. Query. Whether an action will lie

against a sheriff for not taking a bail

bond, or bond for the limits, or an insuffi-

cient one. Cunningham \ . Jaques, 4 Harr.
42,44.

31. Ways in which the sheriff may pro-
tect himself, where there is danger tliat

he may take jjroperty not belonging to

the defendant. Harris v. Kirkpatrick, 6
Vr. 392. 393.

32. He is liable for property in his hands
In- virtue of an execution, notwithstanding
he is restrained by injunction from pro-
ceedin<j to a sale. Receivers, S:c. v. Biddle,

3 Gr. Ch. 222.

33. Aider, when restrained by the plain-

titf. Paterson Bank v. Hamilton, 1 Gr. 159.

See Actions, ? 1, Assumpsit, § 50, Com-
-Mox L.\w, I 13. Debt. ? 5, Escape, §? 5, 9,

13, EviDENXE, ^1 244, 245, Execution-. U 71,

72, Landlord .a_sd Tenant, U 53, 55, Plead-
ing, § 94.

(2) Defences.

34. If an action against a sheriff for a

false return to an execution be viewed as

founded upon the judgment, it will fail if

such judgment be already satisfied i)y

the bodv. Strong v. Linn, 2 South. 799,

804.

35. Also, if such action be considered as

f.'iunded upon the lialjility of the sheriff

for neglect of duty, it must fail, for having
rendered himself answerable, the sheriff

stands in the nature of a surety, or co-

obligor jointly and severally bound, and
may therefore plead the discharge. Ibid.

See Escape, Estoppel, 2 117, Distre.ss,

? 5, Evidence, U 244, 245, Pr.\ctice, ? 20.

III. Liabilitie.-.

(a) For torts and neglect.

(1) When action tcill lie.

27. For a tort connnitted by the sheriff
in executing a Avrit, the sheriff and not

(3) Measure of damagr-s.

36. If, after notice from the landlord the

sheriff removes the goods of the debtor, he
cannrit relieve himself from lial)ility there-

for, l)y paying the amount of the sales, or
the value of the goods, but the landlord is

entitled to recover such damage as a jury
may award him. Princeton Bank ads. Gib-

.lon. Spen. 138, 140.

37. In such action, the measure of dam-
ages would be the rent due. or the value
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of the goods if worth less than the rent.

Ibid.

See D.vMAciKS, ? 53.

(b) Amercement.

(1) Grouiid.i of a))H>rcemen.t.

;>8. For returniii.u- an insufficient in-

ventoi'y, the slunilf will he aincrced for

the amount of the deht and cost8. Wat-
,so)i V. Ilorl, Coxe 136.

3!). It is not a ground to amorce a sheriff

that he has not returned an execution
aceordiui; to law. Hitter v. Mrr>>i'lrs, 4 Zab.
627 : Watrrman v. Mi'vrill, 4 Vr. 378; Hoaq-.
land V. Tudd, 7 Vr. 352, 8 Vr. 544.

40. That section of the practice act

which provides for the amercement of the
sheriti" in case he fails to make return of

"any summons, ca. res., or other process,"

refers to mesne process antl not process
of execution. Jliid. 6'2S.

41. Where there are goods upon which
an execution might operate with eflect, the

fact that there is no inventory filed, is

ground for amercement. Todd v. Hoag- I

land, 7 Vr. 352.

42. Where the sheriff is specially in-

structed to proceed immediately on a fi.

fa., and does not dispute the instructions,

it is no excuse that he had offered the *

property for sale after the term at which
the execution was returnable, and had ad-

journed two or three times for want of

bidders, the plaintiff not being specially

informed of either. Lorillard v. Welsted, 3
Hal. 271.

I

43. If lie be ruled to return his writ, he
is liable to amercement, unless it be ac-

companied by an inventor}', save when, as

the statute directs, he returns that he has
levied to tlie value of the debt or damages
and costs. Hoagland v. Todd, 8 Vr. 544,

546.

44. Where the coui't directed an order
to be entered for the appearance of the
defendants, pursuant to the act for the
relief of creditors against corporations [Rev.

p. 194, I 91), and before judgment in such
suit the sheriff had sold under a judgment
by confession in favor of a third party.

Held, that the sheriff may be amerced for

refusing to sell under execution in the suit

tirst begun. Stanabury v. Pat. Cloth Co., 2

South. 433. See opinion of Southard, J.,

dissenting. Ibid. 442 ; reversed, Id. 861.

45. A sherifi' cannot be amerced for re-
fusing to grant an adjournment of his

sale. Hoagland v. Todd, S Vr. 544.

46. But he may be amerced for neglect-
ing to execute his writ, and any miscon-
duct which substantially deprives the party
of the substantial benefit of the writ, is such,
neglect. Ibid.

47. He may be amerced if, after levy, he
permits the defendant in execution (who

is a store keeper) to continue selling the
goods taken in execution. Iltid.

48. The words, "writ of execution,"
in the twenty-second section of the act

concerning sheriffs, apply to writs oi' fi. fa.

as well as to writs of ra. sa. Kemble v.

Hams, 7 Vr. 526, reversing, 6 Vr. 392.

49. Where there is adverse claim to

property levied on by a sheriff and the
plaintilf's attorney and the sheriff are in

corresi)ondence as to the action to be taken
in the i)remises, the latter asking and the

former promising instructions, the sherilf

is not liable to amercement for not pro-

ceeding to sale until he shall have dis-

obeyed or disregarded positive, reasonai)!e

and lawful directions to tliat end. Ibid.

50. For not taking a bail bond, the

sheriif is liable to l)e amerced. Cunning-
ham v. Jaques, 4 Harr. 42, 44.

51. Where an irregular return to a fi.

fa. has been filed, and the plaintiff pro-

ceeds to sue out iica. sa. which is executed,
he cannot amerce the sheriff on the gi-ound

of irregularity in his proceedings. Hu-itick

V. Allen, Coxe 168.

52. A sheriff may be amerced after he
is out of office, ibid.

53. If, after a motion to amerce, the

plaintiff gives the sheriff time, and he ne-

glects to raise the money during such
time, or to proceed to a sale, as he ought
to do, and has time enough to do, he will

be amerced. Scott v. Dow, 2 Gr. 350.

54. The word " execute " as used in the

twenty-second section of the act means to

"fulfill or complete the execution." Ibid.

See Execution, § 138.

(2) E.vcuses.

55. A sheriff will not be amerced if the

plaintiff has, by his own interference, pre-
vented him from discharging his duties.

Stryker v. Merseles, 4 Zal). 542.

56. Directions to stay proceedings on an
execution, given by one of the assignors
and a guarantor of the bond sued on, are

not sufficient to excuse a sheriff from
amercement. He should accept directions

only from the plaintiff or his attornev.

Stephens v. Clark, 3 Hal. 270.

57. If he cannot levy, he is not account-

able to the plaintiff. Lloyd v. Wyckof, 6

Hal. 216, 218.

58. Wliere an execution was delivered

to the sheriff on its return day, and a levy

made two days afterward, and the sheriff

states these facts to the plaintiff's attorney,

on a motion to amerce, the sheriff is not

estopped from setting up that such levy

was a nullitv. Kemble v. Harris, 7 Vr. 526,

530.

59. A letter was received by the sheriff

from the plaintiff's attorney, after levy
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made, and before the return of the writ, in

these words: "you may delay proceeding
till you hear from me or Mr. W., holding
on to your levy." Held, that such an in-
terference with the regular course of pro-
ceedings under the execution, amounts to

an acceptance and ratification by the plain-

tiff, of whatever had been done or omitted
by the sheriff up to that time, so far, at

least, as to preclude the plaintiff' from alleg-

ing any such act or omission as a ground of
amercement under section twenty-two of
the act concerning sheritis. Waterman v.

Merrill. 4 Vr. 378.
"

GO. Where the amercement had been
Avaived, and time given, and the sheriff

afterwards advertised the property for sale,

and notilied the plaintiff thereof, and ad-
journed several times for want of bidders,
and at the time of the motion the sale stood
adjourned, the court would not at the
second term after waiver of said notice or-

der tlie sheriff amerced. New Brunswick
Bankx. Wehted, 3 Hal. 271.

Gl. If the plaintiff by letter directs the
sheriff " to adjourn the sale and stay until
further orders," he cannot on an appli-
cation to amerce the sheriff, insist that the
othcer did not make a full and complete
inventory of the personal projjerty on
which he levied. Paterson Bank v. Hamil-
ton, 1 Gr. 159.

62. By giving such directions to the
sheriff, the plaintiff accepts and ratifies

the return, and absolves the sheriff from
any neglect to execute the writ, which
had previously occurred ; at least so far as
to preclude the plaintiff from setting up
those matters as grounds of amercejuent.
Ibid.

63. If the plaintiff, after notice of amerce-
ment, informs the sheriff by letter, ''that
he should not move to amerce him in pur-
suance of such notice, but should trust to

^

his raising the nioney in the following va-
cation," he cannot afterwards move to
amerce the sherifT because he has neglect-
ed to tile a just and true inventory of the
goods and chattels of the defendant. Scott

V. Dow, 2 Gr. 350.

64. iSo, if after directing his attorney to
proceed against the sherilf for not selling,
the ]>laintitl''s agent gives the sheriff in-
structions incompatible with the potice
of amercement. Le Roii v. Blauvelt, ] Gr.
341, 342.

Go. Where the sheriff of B. returned afi.
fa. under wliich a levy of six cents was
made, and then a testatum fi. fa. was direct-
ed to the sheriff of E., giving, credit for
such sum, the sheriff of E. cannot object

]

to an amercement, on the ground that the
money should be first made out of the
sherilf of B. Trenton Bridf/e Co. v. Ward,
1 South. 320.

See Estoppel, § 117, Evidence, Vll(a),
Execution, §| 1S7, 188.'

(3) Proceedings.

(i) Notice.

66. That the sheriff has served and re-
turned a capias which was enclosed witli

the notice, is strong evidence that both
papers came to his hands ; but not that he
received them ten days before the first day
of tbe term. Melvin v. Purdy, 2 Harr. 162.
See Evidence, | 426.

67. Service of notice of amercement on
the sheiriff must be a personal service.
Anonymous, 1 Hal. 159.

68. Proof of notice sent by mail is not
sufficient. Ibid. See Evidence, g 166.

69. Such notice is operative from the
time of service, and is good without a
date, or with an impossible date. Scott v.

Boiv, 2 Gr. 350.

70. A notice of amercement must state
a legal ground of amercement specifi-

cally, and with the same certainty as is

recpiired in a declaration. A notice of
amercement "for not having returned
said execution according to law, and for

neglect of duty by you in relation to said
execution," is insufficient. Eitter v. 3Ier-

seles, 4 Zab. 627.

71. It is not sufficient in a notice to a
sherifi' of a motion to amerce, to assign as
the ground, that it is "for not executing
the writ of execution." The notice must
assign neglect or refusal to execute it, as
the ground. Harris v. Kirkpntrick, 6 Vr.
392, 395; Stryker v. iMerseles, 4 Zab. 542.

72. Notice of motion to amerce need
not be given to the sheriff's sureties.
State V. Hamilton, 1 Harr. 153, 156.

73. Tlie supreme court will set aside a
judgment of amercement which has been
improvidentlv entered. Le Boy v. Blauvelt,

IGr. 341.

74. Judgment of amercement may be
entered against the sheriff", to stand as
security, although the judgment upon
which the execution issued, was oi:)ened.

Bell ads. Kelly, 2 Harr. 270, 275.

See Debt, | 18, Errok, ? 72.

(ii) Judgment and effect.

75. The sureties, although not parties

to the proceedings to amerce, are never-
theless concluded therebv. State v. Hamil-
ton, 1 Harr. 153, 156.

(iii) Practice.

76. On motion to amerce, the burden of
showing that property of which the defend-
ant was found in possession and on which
a levy was made, was not the property of
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the defendant, is upon the sheriff". Hai'ris

V. Kirhpatrick, G Vr. o'.i'2, case reversed, 7

Yr. r)2().

77. An alleged fraud in the exorcise of

the sheriff's discretion as to adjournments,
cannot be investigated on a motion to

amerce. Hoagland v. Todd, S Vr. 544,

54G.
7^!. So far as it draws in question tlie

truth of the return, tlie proceeding by
amercement may be considered as stand-

ing in the phice of an action on tlie case
for a false return, and as governed by the
same jirinciples, both as to the matters
to be proved and the amount of proof
required. Waterman v. MerUl, 4 Vr. 379.

79. If a j)laintilf assigns alt his interest

in a suit to A. and B., and then takes the
benetit of the insolvent law, and the sherifi'

is appointed his assignee and the suit is

carried on. to judgment and execution, and
the sherifi' raises the money thereon, but
does not pay it over to A. and B., an amerce-
ment will not be ordered against him,
without proof that he had notice of the
assignment to A. and B., and that he had
voluntarily omitted or neglected to pa)"

them al'ter such notice. State v. Salem
Fleas, 5 Hal. 319.

(c) On bond.

(1) What constitides breach.

80. If an execution is delivered to a
sheriff' four days before his term of office

expires, and he has the means and oppor-
tunity of levying it upon the property of
the defendant, and omits to do so to the
prejudice of the plaintiff, he thereby ren-
ders himself and liis sureties responsible.
State V. Roberts, 7 Hal. 114,

81. A sheriff' who levies a fi. fa. on the
estate, real or personal, of a defendant,
is to finish the execution of the writ,

although his term of office afterwards ex-
pires ; and if he neglects so to do, or if

having afterwards made sale, he refuses
or neglects to pay over the moneys, his

sureties in the official bond in force at the
time he received the execution will be re-

sponsible. Ibid.

82. If an execution remains in the
hands of a sheriff" wholly unexecuted,
until by a new election he is again charged
with the office, it becomes his duty to exe-
cute the writ and make due return; and
an omission to perform such dutj' will

constitute a breach of his official bond.
Ibid.

83. A breach of duty by a sheriff' in

neglecting wholly to execute an execution
does not necessarily preclude or prevent
the occurrence of a subsequent breach of
duty by his successor, into whose hands

the writ may come unexecuted, in neglect-
ing to execute it; nor by the same i>crson
holding tlui office of sheriff under a new
election. Ibid.

84. Where a sheriff, having an execu-
tion against the goods and chattels of one
person, levies upon and sells the goods of
another, it is not a breach of the condi-
tion of his official bond, and does not
make his sureties liable to the party
whose propertN' is taken. State v. Conover,
4 Dutch. 224.

85. If an officer seize the property of a
person not named in the writ, it is not an
official act done by virtue of his office, but
unofficial, and done bv color of the office.

Ibid.

See Escape, Surety.

(2) Party entitled to sue.

86. A slierifi^'s bond may be put in suit

at the instance of the assignee or equi-
table owner of any judgment or execu-
tion. State v. Smith, 3 Gr. 85.

87. But not by a party injured by a tort

of the sheriff". State v. Conover, 4 Dutch.
224.

(3) Assignment of breaches.

88. Where it is assigned as a breach that

A. and B. recovered a judgment in the
name of C. against D. for damage sustained
by C, and it is then alleged that the prom-
ises made bj' D. to C, the judgment re-

covered by the latter against the former
and the execution issued thereon were for

the use. &c. of A. and B. Held, that the
pleading is unintelligible, for there can
be no record of a recovery at law by A!
and B. in the name of C. State v. Smith, 3
Gr. 84. 86.

89. There may be a recovery by C. for

the use of A. and B., and if such be the

case the facts should be so pleaded that

the sheriff" may put either of thfin in
issue. Ibid. 87.

90. Held also, that it is double plead-
ing, inasmuch as there is first an averment
that A. and B. recovered in the name of

C and afterward another that the promises
on which the action was brought, judgment
recovered, and execution issued thereon,

were for the use, &c. of A. and B. Ibid.

91. If the breach of duty charged, con-

sists in not levying on the goods and lands

of a defendant at the time an execution
was delivered to him, it should be shown
in the assignment of tlie bi'cach that the

neglect was after the execution of the
bond on which the action is brought;
and also that the defendant then had goods
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or lands whereon the sheriff might have
levied. State v. Roberts, 7 Hal. 114.

92. It is not necessary to" assign breaches

on the record, after a judgment by de-

fault on a sheriti's bond. State v. Edsall, 5

Hal. 190.

See Escape, H 9, 11.

(4) Motion for assessment.

93. A notice to assess damages upon a

judgment entered upon a slierift"'s bond, is

properly served upon the sheriff and his

sureties, and need not be served upon the

attorney, who a^jpeared for the defendants
in the suit on the bond. State v. Edsall, 5

Hal. 190. See Attorney, ? 49.

94. Although more than a year and a

day have elapsed since an amercement
was entered, no scire facias is necessary,

since the notice of the motion takes its

place. State v. Hamilton, 1 Harr. 153.

95. The motion for assessment is a sum-
mary proceeding admitting all the de-
fences which may be pleaded by the
sheriff in bar of execution if a scire facias
had been issued. Ibid.

toa. On such motion the court cannot
go back of the amercement. Ibid. 157.

cial deputy to serve even an original writ,

by a mere verbal command, without deliv-

erv of tiie writ. Meyer v. Bishop, 12 C. E.
Gr. 141. 1 Stew. 239.

101. A special deputy of a sheriff is in

no sense a public otficer, but merely the
private agent or officer of the sheriff, and
neitiier his appointment nor his relation

to the sherifl' can be presumed from his

acts. Ibid.

102. The rule that the acts of de facto
public officers are valid in respect to the
public, and the rights of thinl jjcrsons,

does not apply to tleputy sheriffs. Ibid.

See Officers, § 10.

103. A general authority to an attor-

ney fo make special deputations, will not
authorize him to appoint a deputy to serve
process. James ads. Co.t, 4 Hal. 335.

See Attachment, § 70, E.jectment, § 95,

Evidence, g 491, Pleading, ^ 92.

See Li:mitation of Actions, ^ 40.

IV. Deputy Sheriffs.

96. There arc two kinds of deputies of
a sheriff; a general deputy, or under
sheriff, who by virtue of his appointment
has authority to execute all the ordinary
duties of the office of sheriff; and a special
deputy who is an officer pro hac vice, to

execute a particular writ on some certain
occasion. The former is bound to take an
oath of office, and file his appointment;
but the latter is not. Allen v. Smith, 7 Hal.
159.

97. A general deputy may, in the name
of the sheriff, delegate authority to a spe-
cial deputy for the execution of process.
Ibid. 1G3.

98. A deputy sheriff cannot act until
sworn into office, and his swearing in
will not have relation back, so as validate
previous acts. Den. Lee v. Evard, Coxe 283.

99. A sheriff cannot ajipoint a special
deputy, pro hac vice, by parol. Meyer v.

Patterson, 1 Stew. 239. See Kloepping v.

Stellmacher, 7 Vr. 176, 179.

100. A sheriff cannot constitute a spe-

^SHIPPING.

1. Title. In the case of an executory
contract to build a vessel, to be paid for in

installments as the work progresses, the
title remains in the builder until the work
is completed and delivered. Elliott v. Ed-
wards, 5 Vr. 96, 6 Vr. 265, 7 Vr. 449, 21

Wall. 532.

2. By the express undertaking of the
parties in this case, when an installment
was paid, the vessel, so far as then con-
structed, was to become the property of
the purchaser, but the burden was on him
to show that his title vested before the
lien, for which this suit was brought, at-

tached. Ibid.

3. There is no admiralty jurisdiction

authorizing a decree' that the carpenter
and builder of a vessel shall give the cer-

tificate required by the 8th section of the
act of Dec. 31, 1792, however wrongfully
withheld, because a contract for building

a vessel is not a maritime contract. Wil-

liams V. Coler, U. S. D. C. for N. J., Oct.

1872, Nixon, J.

4. The enrolment of a vessel is prima
facie evidence that tlie boat belongs to that

port. Jarrard v. The Argo, U. S. D. C.for
N. J., Aug. 1875, Nixon, J.

5. The enrolment, however, is not con-
clusive when the owners live in another
place or port. Ibid.

6. Where the owners reside at different
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]iort.'<, the vessel is to be treated as a
(Iniiiestic vessel at the port where she is

enrolled. Ihirl.

S. Cartel. Niitiue, character and privi-

Ie;:es of a cartel vessel, and of the per-

sons cdnctriied in hor navigation. Craw-
ford V. Thr Williinn ]\nn, Pd. C. C. 10(1

9. All contracts made for equipping
and fitting a c:\rtel, are to be considered
as contracts made between friends, and
ongiit to he enforced in the tribunals hav-
ing juiisdirtinn thereof. Ibul.

l(i Master. C. was master of a vessel,

under a charter-party made in 1S64, which
contracted for a voyage from P. to B. He
put A. in charge, who sailed the vessel to

B. On arriving at B., A. was ordered, by
the officer in command, to sail to C. The
original charter-party was endorsed " ful-

filleil," by said officer, and a new one
drawn, with A. as master, for the voyage
from B. to C. A claim for demurrage
having arisen against the government, on
this latter voyage, and the same having
l)ecn paid by the government. Held, that

the master of the vessel alone, on the
voyage from B. to C, had the right to re-

ceive this demurrage, and on his death,

such right would go to his personal repre-

sentatives. Hill V. Stetson, 10 Vr. 84.

11. C. was not the m^aster on the said

voyage. The forcible act of the govern-
ment utterly destroyed the relationship

existing between C, as master, and the
owners of the vessel, and created a new
relationship between the government and
the owners, to which C. was not a partv.

Ibid.

12. The captain of a vessel, who enters

in distress a foreign port short of his des-

tination, is not justified in selling there his

cargo, or any part of it, unless compelled
by extreme and absolute necessity ; and
if he sell, and it do not appear that such
necessity existed, he will be responsible to

the owner of the goods sold, notwithstand-
ing in making the sale he acted bona fide,

and according to his best judgment, for

the interests of all concerned. Harper v.

Corson. Spen. 674.

1.3. The master of an American vessel,

in an enemy's country may hypothecate
the vessel for money advanced to return,

although the origmal voyage was broken
up by capture and the compulsory sale of
the cargo. Crawford v. The William Penn,
3 Wash. C. C. 484.

14. In the absence of collusion or fraud,

a master has power to bind the vessel

for a contract of towage. Laurjhlin v. The
John Xeillson. U. S. D. C. for 'X. J., Sept.

18/4, Xi:con, J.

15. A master has a lien upon the cargo
for freight, and although he is obliged to

discharge the cargo so that the consignee
may inspect it, he still retains control
and is not bound to deliver it, until the
freight has been paid. Keirnan v. The

Cargo of the Keirnan, U. S. D. C. for N. J
,

June, 1871, yi.con, J.

16. A consignee's claim fur damages
consisting of tlie cost of uidoading one-half
of a cargo and the expense of a suit in a
state court against the master, must show
the items, and be strictly proved. Ibid.

17. Money loaned to a captain in a for-

eign port, to provide supplies for his vessel

and to pay seamen's wages, is not a lien

upon the vessel, without a bottomry bond.
In re the Port Byron, U. S. D. C fur N. J,
Oct. 1873, Xi.ron. J.

18. State law. In a .suit brought un-
der the act for the collection of demands
against ships, steamboats and other ve.ssels,

the failure of the commissioner to give
immediate notice of the issuing of the
warrant, and that claims must be presented
within a certain time, does not vitiate the
proceedings. Gaddis ads. Houell, 2 Yr. 313.

See BoxDs; § 13.

19. The vessel lien law of Xew Jersey
applies to foreign as well a.s domestic
vessels. Randall v. Roche, 1 Vr. 220. See
Infra, ^ 2-3-2.5, 32, 34, 35.

20. The attachment laws of the state of
New York do not apply to ferry-boats
plying between Xew York and Xew Jersey.
Birbeck v. Hoboken Ferry Co.. 17 Johns. 54.

21. Liens on the vessel. Seamen's
wages are entitled to prioritv in pavment.
In re Echo, U. S. D. C. for X' J, May 1877,
Xixon, J.

22. A claim for money advanced to the
master in 1874 to pay wages, was refused
priority on account of its staleness. Ibid.

23. Under the modification of the XII
Rule in admiralty, in distributing a fund
pro rata, consideration must be given to
the legislation of the state, so far as it

relates to contracts of a maritime nature.
Ibid.; Richards v. The Xautiliis, U. S. D. C.

for X. '/., May 1877, Xixon, J.

24. By the laws of the state, materials
provided and work done on the vessel
Avithin nine months, are entitled to prior-
ity over every claim except mariners'
wages. Ibid.

25. The act of Xew Jersey giving a lien

for stores and supplies, has been repealed.
Ibid.

26. Liens arising from damages caus.-d
by a collision, are, in admiralty, entitled

to priority over materials, etc., and state

legislation cannot alter or destroy such
priority. Ibid.

27. Materials furnished after a collision

take precedence over the lien for the tort.

Ibid.

28. A master has no lien for wages, but
he may retain his wages from the freights,

&c., earned bv the vessel and received by
hini. Berry v. The Xovelty, U. S. D. C. for
X. J, May 1877, Xixon, J. ; Deniinq v. The
Wilmarth, U. S. D. C. for X. J, May 1877,
Xixon, J.

29. Ordinarilv there can be no lien for
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Avas;es after the marshal's seizure of the

vessel. Jarrard v. Thf Argo, U. S. D. C.for

N. J., Atiij. 1875, Nixon, J.

30. A clerk on board, who is also a

general assistant, is entitled to a lien for

wages. Ibid.

31. The lien for wages is not waived by
taking a note of the owner'of the vessel, if

the note is never paid, and it is afterward
surrendered. Ibid.

32. By the agreement between Xew
York and New Jersey, Art. Ill, " the state

of New Jersey has exclusive jurisdiction

of and over wharves, docks, * * * *

and of and over all vessels aground on
.said shore, or fastened to any such wharf
or dock," &c. Ibid.

33. Claims for wharfage, dockage, neces-

sary supplies and repairs, are paid pro
rata. Ibid.

34. Except so far as a lien for materials

and supplies is given by the local law,
none exists or is recognized in admiralty,

where the materials and supplies have
been furnished in the port of the state to

which the vessel belongs. Ibid.

35. The lien of an attachment out of a

state court, is subject to admiralty liens.

In re the Port Byron, U. S. D. C. for N. J.,

Oct. 1873, Ni.ron, J.

36. A demand for towage is recoverable

in admiralty, and is also a lien upon the

remnants. Laughlin v. The John Neillson,

U. S. D. C.for N. J., Sept. 1874, Nixon, J.

37. Repairs ordered to be done by the

owner, and not by the master, are not the

subject of lien. Richards v. The Gen. Jack-

son, U. S. D. C. for N. J., July 1871, Ni.wn, J.

38. Money paid by the libellant to mar-
shals and officials of other states, for trav-
elling expenses, boat hire, etc., in search-

ing for the libelled vessel, cannot become
the subject of lien. Laughlin v. The John
Neillson, U. S. D. C. for N. J, Aug. 1874,

Nixon, J.

38a. The petition for surplus money
should be signed and sworn to by the ap-
plicant—an affidavit by an attorney in

fact " that he verily lielieves, &c." is insuf-

ficient. Jarntrd v. Tlie Argo, U. S. D. C.for
N. J., Aug. 1875, Nixon, J.

39. The burden of proof is on the
libellant. McNally v. The Lizzie Bay, U. S.

D. C. for N. ./., Jan. 1877, Niton, J. ; Reed-
man V. Campbell, U. S. D. C.for N. J, May
1877, Nixon, J.

40. What is necessary and sufficient

proof in a libel on a bottomry bond.
Crauford v. The William Penn, 3 Wash. C.

C. 484.

41. " Salvage is the compensation due
to those who render voluntary aid in sav-

ing property on the sea, or the coast of

the sea, frcjm impending peril, or for ra-

covering it after actual loss." Gibson v.

The Cheeseman, U. S. D. C. for N. J, Feb.
1876, Nixon, J.

42. A pleasure yacht adapted to mari-

time transportation, although not actually
engaged therein at the time of loss, is

within the jurisdiction of admiralty, for

the purpose of awarding salvage. Ibid.

43. It is not necessary that the vessel be
actually derelict in order to entitle the
rescuers to salvage. Ibid.

44. If an oflQ.cer, acting as such, exceeds
the bounds of his official duty by giving
extraordinary assi.«tance to save property,
he is entitled to salvage. Case of Le Tigre,

3 Wash. C. C. 567.

45. It is no objection to a claim for sal-

vage that the interference or assistance of
the salvor, did not arise from a desire to

preserve the proj^erty or benefit the owner.
Ibid.

46. Query. Whether taking up a raft of
sawed lumber in New York bay, will sus-

tain a claim for salva<j;e. Pidhs v. A raft.

ct'c, U. S. D. C. for N. J., Jan. 1877, Nix-
on, J.

47. A claim for salvage may be filed in

the name of a salvor as " agent" or " man-
ager," because all the parties interested
mav appear at the return of the monition.
Ibid.

48 Libel ordered amended by substitut-

ing the name of the owner, ibid.

49. A contract " provided that all deV)ts

and liabilities against the steam propeller
Richard Doane, until May 1st, .shall be
paid and cancelled," means only such
debts against the vessel as might be en-
forced by way of lien. Willis v. Fernald,
4 Vr. 206, 212.

50. It is no bar to the recovery of an
account against the owner of a vessel, that

the accoimt by the maritime law is alien on
the vessel, and may be recovered by pro-
ceeding against it. Wood v. Fithian, 4 Zab.
33, 838.

51. Forfeiture. A vessel having become
forfeited may be seized at a time subse-
quent to the illegal transaction and when
she is not employed in any illegal act. Day
V. Compton, 8 Vr. 514.

52. A vessel so seized may be held in
custody until the final decision of the
complaint. Ibid.

53. Smuggling. A mere intention to

smuggle goods will not authorize the seiz-

ure of the vessel. Case of Le Tigre, 3 Wash.
C. C. 567.

54. As to the right of an informer to a
share of the fund derived from a violation

of a coastiiig license bond, see Westcot v.

Bradford, 4 Wash. C. C. 492.

55. The prohibitions of the law of the
United States "to regulate the collection

of duties on impost and tonnage," do not
extend to a case where merchandise has
been taken out of a vessel, more than four

leagues from the coast. United States v.

The Virgin, Pet. C. C. 7 ; United Stat'^s v.

The Hunter, Pet. C. C. 10.

56. Tliere can be no forfeiture where the

facts alleged in the libel do not authorize
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it, :iltliuuj;h they show an offence against

otlior provisions of the act. Ibid.; United

Slalr.'i V. Brant, Pet. C. C. 14.

f)?. Collision. Duties of n ferry-boat
in order to avoid collision with a coastinu;

schooner. Bed Bank Co. v. Gundy, 4 Thila.

Rep. 149. See iV. Y. and Bait. Tran>^. Co. v.

P. and S. Xav. Co., 22 How. 401.

58. Kule for dividing damages in case

of collision, both vessels beinsj; in fault.

French v. The Victoria, 31 L. I. 293, Nlr-

on, J.

See Aliens, I 11, Assumpsit, ? 31, Bound-
ary', U 7, 8, 11, Common Carriers. U 3. 12,

14, 19, 20, 24-20, 31-33, 39-42, 47, Consti-

tution, ^^^ 16-19, 23, 27. 28, (37, '70, Courts,

?^ 23-25, 136, 137, 147, 148, Crimes, § 112,

Custom, | 7, Debtor and Creditor, § 8,

Easement, | 37. Evidence, U 71, 143, 226,

381, 500. Insurance, | 100, Partnership,

I 1, Pilots, Pleading, ? 80.

SLAVES.

1. The relation of master and slave ex-

isted by law, when the present constitu-

tion of the state of New Jersev was adopt-
ed. State V. Po.-it, Spen. 368, I'Zab. 699.

2. That constitution has not destroyed
that relation, abolished slavery, nor affected

the laws in relation to that subject exist-

ing at the time of its adoption. Ibid.

3. Indians may be slaves under the
laws of New Jersey ; what shall be con-
sidered as sufficient proof of slavery. State

V. Van Waggoner, 1 Hal. 374.

4. Slaves sold by executors bj^ virtue of
this provision in a will, viz :

" I leave my
two negro girls to be sold by my executors
for the term of fifteen years, and at the
end of that term to be free," cease to be
slaves from the time of sale, and are mere-
ly servants ; and a child born of one of
them during the term, is free. State v. An-
derson, Coxe 36.

5. A right to the services of a child, born
of a slave since the fourth day of July,
18U4, is assignable, and may be vested by
assignment in one person, while the own-
ership of the mother is in another. Ogden
V. Price, 4 Hal. 167.

6. A subsequent change in the condition
of the mother, will not affect the right of
the master to the services of the child.
Ibid.

7. One claiming to hold another as his

slave, must prove a good title to him.
State v. Heddon, Coxe 328.

63

8. Mere possession and acquiescence
on the part of the negro, are no proof of
title. Ibid.

0. It is not incumbent on the negro to

prove himself altsolutely a freeman ; it is

sufficient if he disi)roves the right of the
person who claims him. Ibid.

10. R. L., p. 375, 'i 26, fixes the legal set-

tlement of a manumitted slave, only in

case of the master's insolvency. In all

other cases the owner or his representa-
tives are bound to maintain such slave.

South Brunswick v. East Windsor, 3 Hal. 64.

12. Prior to the act of 1798, a slave

might have been manumitted by parol.
Fo.r V. Lambson, 3 Hal. 275.

13. What circumstances and facts are suf-

ficient proof of the ownership of a slave by
a testator, to make the executors liable for

his maintenance. Chatham v. Canfield, 3
Hal. 52.

14. Under what circumstances a manu-
mission will be presumed. State v. Lyon,
Coxe 403.

15. A sojourner who brought his slave

with him into Pennsylvania, could not
claim him as a slave after he had resided

there for six months. He is free by the

act of that state, of March 1, 1780." Ex
parte Simmons, 4 Wash. C. C. 396.

16. A deed of manumission, although
acknowledged and recorded, is not valid

unless executed in the presence of at least

two witnesses. Perth Amboy v. Piscata-

ivay, 4 Harr. 173.

17. A negro legally manumitted is en-

titled to his freedom, although the secur-
ity required by the act of assembly, is not
given. State v. Prince, Coxe 165.

18. It seems, that a free negro was
formerly entitled to vote in New Jersey.

State v. Justices of Middlesex, Coxe 244,

245.

19. In an action against a captain of a
steamboat, upon the statute, [Rev. Laws,

p. 369, ^ 5), for conveying away a slave,

proof that the defendant was captain at

the time (the vessel being in her usual

employ), is prinia facie evidence that he'

was on board when the slave was con-

veyed away. Cutter v. Moore, 3 Hal. 219.

20. Proof that the defendant was cap-
tain, and on board, is also prima facie

evidence that he knew that the slave was
carried in the steamboat. Ibid.

21. The master, however, is not liable

for taking away a slave, if the slave enter

by stealth aboard the boat, and there con-

ceal himself, so that he could not, in the

ordinary management of the boat, be dis-

covered or seen. Gibbons v. Morse, 2 Hal.

253.

See Assumpsit, ? 9, Contracts, § 265,

Costs, | 91. Estoppel, | 80, Evidence, ? 81,

98, 131-133; 143. 605, Habeas Corpus, ?| 10,

11, Penalties, U 35-39, Poor, §| 23-25, 39,

Sales of Chattels, § 35.
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I. The Contract.

(a)

(d)

ie)

(/)

(f/)

[h]

U)

(m)
in]

(o)

JExecution.

Completeness.

CerUdnty.

(1) Description.

(2) Quantity.

(3) Price.

(4) Credit and interest.

(5) Conditions precedent.
Fairness.

Mutuality.

Time.

(1) General rule.

(2) How made essential.
(i) By stipulation.
(ii ) By subject-matter and changes.
(iii) By notice.
(iv) By lender of deed.

Place of performance.
Consideration.

Abandonment.
(1) Mode.
(2) Proof of, and effect.

Variation.

Fratul.

(1) As to vendee.
(2) As to creditors.

Misrepresen tation.

Mistake.

Part performance.

(1) By the vendor.

(2) By the vendee.

(3) Extent and effect.

Conditions and covenants.

Effect of contract to convey.

II. The Enforcement.

(a)

[b]

{d)

[e)

(/)

[0)
{h)

(i)

U)

Jurisdiction.

(1) As to sul)ject-matter.
(i) Per.sonalty.
(ii) Improvements by vendee or lessee,

(iii) Leases,
(ivj Damages and forfeitures.

(2) Execution inequitable.

Nature of the remedy.
T[7ifn it lies.

(1) In favor of whom.
(i) Assignee of contract,
(ii) Wile against husband.
(iii) Strangers to the contract.

(2) Against whom.
(i) Subsequent purchaser.
(ii) Feme covert.
(iii) Lunatics and purcliaser at sher-

iff's sale, &c.

As to title.

(1) When doubtful.

(2) Encumbrances.
(3) Warranty.
Performance in specie.

(1) By the vendor.

(2) Bj' tlie vendee.
Compensation.
Indemnity.
Security.

Equitable conditions, and credit.

Laches.

(1) In performing.

(2) In bringing suit.

(/r) Pleading.

(1) I}ili and effect of filing.

(2) Plea and answer.
(i) Defences.

(ii) Effect.

(/) Proof
{m) Costs.

I. The Contract.

(a) Execution.

1. A specific performance of an agree-
ment in Avriting will not be decreed where
it has not been executed by all the par-
ties, although some of the parties were
prevented from signing by the fraudulent
conduct of one of the parties in interest.

Gilbert v. Trustees of East Newark Co., 1

Beas. 180.

2. The signing of the party against
whom the bill is filed, answers the require-
ments of the statute of frauds, and the
filing of the bill by the other party makes
the remedy mutual. Stoutenburr/h v. Tomp-
kins, 1 Stock. 332, 344. See Infra, 'i 54.

3. Where the defendant agreed with the
owner of a lot adjoining one which the
former had bought at sheriff's sale, that
his bid might be transferred to the com-
plainant, in order to carry out an arrange-
ment made by such adjoining lot-owner
for the sale of his own lot. Held, that there
was no contract to convey. Frey v. Boy-
Ian, 8 C. E. Gr. 90, 91.

See Contracts, §^ 63, 11(6), Covenants,

I 26, Equity, I 67, Frauds and Perjuries,
11(c), in, Sales of Land, § 142.

(b) Completeness.

4. When any material part of a con-
tract remains to be settled by negotiation
between the parties, it will not be enforced.
Potts V. Whitehead, 5 C. E. Gr. 55, affirmed
8 C. E. Gr. 512 ; McKibbin v. Broivn, 1 Mc-
Cart. 13, 2 McCart. 498.

5. W^here there was a written offer to

convey land within a time fixed, at a price
named, of which a portion named was to

be paid on the execution of the deed, and
the balance by a mortgage on the land,

with interest at six per cent. Held, that

the want of designation of any time
when the great bulk of the consideration

(that to be secured by mortgage), was to

be paid, left a. material part of the con-
tract to be settled by negotiation, and if

such ofier had been accepted, a decree for

specific performance would not be made.
Ibid.

6. If anything is to be done in which the
concurrence of both parties is necessary
to ascertain the location or quantity of
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the land, the contract will not be enforced.

a and A. R. R. Co. v. Stewart, 3 C. E. Gr.

489.

7. Nor, whore anything is to be done by
the parties in order to ascertain the price.
Van Daren v. Rohhisou, 1 C. E. Gr. 25(3;

McKMeii V. Broirn., 1 McCart. IH, 20.

8. Nor, if it be reasonably doubtful
whether the contract w;is linallv conchulcd.
Brewer v. Wilson, 2 0. E. Gr. 180.

9. Wliore tlie (jucstion was whether the
contract was closed, and the parties in in-

terest are in direct conilict on tliat point,

the defendant niaintainin^^ that before the
delivery of the deed he was at liberty to

satisfy himself al)ont the risk to the jjrem-

ises from fire, his statement to his hired
man that he had bought, is not decisive
of the question. Ibid. 182.

10. A mere statement by C, upon in-

quiry, that he would be willing to sell the
whole or part of his farm at the price paid
to H., is a mere unaccepted otfer, and
amounts to no contract. Cooper v. Carlisle,

2 C. E. Gr. 525, 531.

See Contracts, 11(a), Sales of Land,
§1 140, 142.

(c) Certainty.

(1) Description.

11. Specific performance will not he en-
forced unless the contract designate with
certainty, the land to be conveyed. Ca7-r

V. Passaic Laud Co., 7 C. E. Gr. 85 ; Force
V. Dutcher, 3 C. E. Gr. 401, affirmed, 4 C.

E. Gr. 424.

12. Or, in such way that it can be as-
certained with certainty. C. and A. R. R.
Co. V. Stewart, 3 C. E. Gr. 489.

13. A resolution "that two acres be
sold," is vague and uncertain upon its face.

The uncertainty is patent, and parol proof
is inadmissible to explain it. Carr v. Pa.s-

saic Land Co., 7 C. E. Gr. 85.

14. The agreement to sell was by parol,

and a receipt for a note given in part pay-
ment set forth that the note was " to be
applied on purchase money of twenty-two
acres of land on the easterly part of H.'s
farm, south of the S. road." The answer
of one defendant denying that the tract

described in the bill was the one sold, and
that of others saying that they suppose
it was the tract sold. Held, that the statute
of frauds would defeat a suit for its spe-
cific performance. Force v. DiUcher, 3 C.

E. Gr. 401, 404. See Frauds and Perju-
ries, I 76.

15. A description of property in a re-

ceipt, as follows :
" Received, Newark, N.

J., December 9th, 1874, of G. L., the sum
of $^500, in full for title to property held by
H. R. on Bruce street and Thirteenth ave-
nue, and South Orange avenue, in city of
Newark, N. J., which said title is held by

said R. by declaration of sale from mayor
and common council of Newark," (signed)
A. M. H., attorney for H. R., &c. Held,
sufficient. Leivis v. Reichey, 12 C. E. Gr.
240.

IG. The court will not refuse to decree a
specific performance, merely because the
agreement d(jos not state in what town-
ship, county, or state the lands agreed
to be conveyed, lie, jjrovided the descrip-
tion of the i)remises is not thereby render-
ed altogether indefinite. Robeson v. Horn-
baker, 2 Gr. Ch. ()0.

17. Reasonable certainty in the de-
scription is all that is required; and it is

not material in what way the reciuisite

certainty is attained. Ibid.

18. Where part of the tract to be con-
veyed was described as " that part that
came off the S. farm north of the lime
quarries, the line to run ten paces north of
said quarries," the contract is not void for

uncertainty, where only one line can be
drawn which will answer the language and
object of the description. Haff'man w. Ham-
mer, 3 C. E. Gr. 83, 89.

See Contracts, ? 169, Conveyance, V(c),

V(/), Equity, § 363, Frauds and Perju-
ries, U 7-5-78, Sales of Land, l^ 19-23a,
149, 150.

(2) Quantity.

19. Where a contract is, as to any part
of the lands a conveyance whereof is

sought to be enforced, uncertain, and in-

capable of being rendered certain, it will

not be enforced. King v. Ruckman, 5 C.

E. Gr. 317, case reversed, 6 C. E. Gr. 599.

20. Nor can the contract as to such
part be rejected as immaterial, and per-
formance be ordered of the residue, upon
compensation, when the residue and the
compensation can only be ascertained b}'

parol. Ibid.

21. Where part of the premises to be
convej^ed was descril>ed in the written
agreement as "two lots of land in H.
township, county of B." Held, too uncer-
tain. Ibid. 359.

22. In this case, what lands were intend-
ed to be conveyed may be gathered from
contract, bill and answer, without re-

sorting to parol proof, in order to warrant
a decree for specific performance. S. C,
6 C. E. Gr. 599.

23. When the land is defined, the court
will have the metes and bounds settled

and ascertained, and the quantity calcu-
lated. Cooper v. Carlisle, 2 C. E. Gr. 525,

533.

See Contracts, §? 143, 169, Conveyance,
V(rf), VI{c), Sales of Land, | 152.

(3) Price.

24. Where by the terms of the agree-

ment a valuation is to be made by arbitra-
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tors named by the parties, or by an um-
pire to be selected by them and tlie arbi-

trators, and umpire will not act or cannot
agree as to the valuation, the coiirt will

not interfere to appoint an umpire or to

make a valuation. McKihbin v. Brown, 1

IMcCart. 13. 20, 2 McCart. 498.

25. A receipt for SlOO, part of the con-
.sideration of an alleged contract for sale

of lands, which does not describe the land
or mention the price to be paid, without
an\' other meinorandum in writing, is not
sufficient. Welsh v. Baijaud, 6 C. E. Gr.

186. See Fr.\uds and Perjuriks, | 76.

26. An agreement for the sale of land at

a price to be ascertained by tlie parties, is

too incomplete and uncertain. Van Dorcn
V. Robinson, 1 C. E. Gr. 256 ; McKihbin v.

Broicn. 1 McCart, 13, 20.

27. But where the contract is, that land
shall l)e conveyed "at a fair price." or "at
a fair valuation," the court will direct

the valuation to be made by a master, and
will enforce the execution of the contract.

Ibid.

28. The true principle seems to be,

that whenever the price to be paid can be
ascertained in consistency with the terms
of the contract, performance will be en-
forced. But the court will not make a
contract for the parties, nor adopt a mode
of ascertaining the price not in accord-
ance with the spirit of the agreement.
Ibid.

29. Where there was an agreement to

sell timber lands for a stipulated price, to

be paid in instalments from the proceeds
of the sale of charcoal cut for tliat pur-
pose, but it was uncertain whether it stip-

ulated how much the payments sliould be
within defined periods, specific perform-
ance was refused, on tlie groi;nd of such
uncertainty, and from the consideration
that if the complainants, (who had been in

possession and had commenced cutting,
but had been ejected), should again be put
into possession, it might subject the de-
fendant to the loss of the timber, by the
complainants failing to apply such stii)U-

lated portions of the proceetls. Rockwell
v. Laivrence, 2 Hal. Ch. 190, 191.

80. Where the vendee agreed " to pay
as well, or as liberal as he paid H. for his
land." or "what he gave H. for his land."
Held, uncertain. Cooper v. Carlisle, 2 C. E.
Gr. 525.

See Frauds axd Perjuriks.

(4) Credit and interest.

31. If the matter still rests in treaty, or
if the agreement in any material par-
ticular be uncertain or undefined, equity

|

will not interfere. McKihbin v. Brown, 1
McCart. 13. 2 McCart. 498 ; Rockwell x. Law-
rence, 2 Hal. Ch. 190 ; Robeson v. Hornbaker,
2 Gr. Ch. GO; Nichols v. Williams, 7 C. E.

Gr. 63 ; Robbins v. McKnight, 1 Hal. Ch.
642, 643.

32. Wliere an agreement contained the
stipulation that the times or credits to be
given by the defendant to the complainant
should be the subject of arrangement
between the parties, and the parties were
not able to agree as to the time of credit.

Held, that the specific performance of this

contract could not be decreed, since the
court had no power to fix a term of credit
for the parties. Ibid.

33. A contract to give in part payment
for the purchase of lands, two mortgages,
without stating when they were tu be paid,
whether with or without interest, or at
what rate of interest, is practically the
same as a contract to pay a certain sum
on terms or credits to be arranged between
the parties, and will not be enforced for

uncertainty. Nichols v. Williams, 7 C. E.
Gr. 63.

34. A memorandum endorsed on a re-

ceipt, &c., as follows :
" This is to show

that I agree to sell to Mrs. G. house and
lot No. 71 Ferry street, for the sum of
.S2,500, and that when there is S500 paid,
and the back rent, I will give her the deed
and take a mortgage for $2,000. [Signed].
T. E. R.," is a contract certain and defi-

nite, except as to whether the mortgage
should draw interest or not. Green \.

Richards, 8 C. E. Gr. 32, 536.

35. In such case, there being no agree-
ment for time, and the purchaser not
being entitled to any credit, a court of
equity will presume it to have been the
intention of the parties that the mortgage
should be made payable on demand,
and enforce the contract. Ibid.

See Contracts, ? 253.

(5) Conditions precedent.

36. Where the vendor alleges that it was
a condition in a parol agreement to con-
vey land, that the vendee should immedi-
ately build a house and otherwise im-
prove the property, but the vendee denies
that there was such an agreement, and it

appears that there was some vuiderstand-
ing between them on the suliject. Held,

to be an objection to a specific perform-
ance on the ground of uncertaiiitv. Clo>e

v. Taylor, 12'C. E. Gr. 418, 422.

37. Improvements put upon the prem,
ises when the vendee was in jxissession.

are some evidence on the subject. Ibid.

423.

37a. A mere allegation in an answer
that a deed was not to be delivered until

a certain condition had been complied
with, is no defence unless pioved. Casler

V. Thompson, 3 Gr. Ch. 59, 60.

376. Where land for a turnpike was
agreed to be conveyed in consideration of
its location alone, it is no defence that the



SPECIFIC pkhformancp:, 1. 997

The Contract.

road as actually built was not in the cen-

tre of the stri}), although so required by
the company's charter. New Barbadoes
Co. V. Vreeland,ZGv. Ch. 157; 161.

(d) Fairness.

38. Upon an application for a specific

performance of a contract, the court must
be satisfied that the claim is fair, reason-

able, just, and ecpial in all its parts.
Crane v. Decamp, 6 C. E. Gr. 414, reversing

S. C, 4 C. E. Gr. 166.

39. To determine these qualities the
court will look not merely at the terms of

the agi'eement, but at the relations of the
parties, and the surrounding circumstan-
ces. Ibid.

40. Where it appears that the defendant,
at the time of the agreement was unmar-
ried, and living in intimate relations with
her sister, whose husband was agent for

the management of the defendant's busi-

ness, and having her confidence, took
advantage of it to make a good bargain
for the benefit of himself, to her great
detriment. Held, that the agreement un-
der such circumstances was unfair and
inequitable. Ibid. 419, 420.

See Account, I 7, Agency, § 46.

(e) Mutuality.

41. Where the obligation to perform
rests upon one of the parties only, equity
will enforce the contract with great cau-
tion. Van Doren v. Robinson, 1 C. E. Gr.
256.

42. The general principle is, that
where the contract is incapable of being
enforced against one party, that party is

equally incapable of enforcing it against
the other. Ibid.

43. But the principle does not apply-
where the contract, by its terms, gives to

one party a right to the performance,
which it does not give to the other. Ibid.;
Green v. Richards, 8 C. E. Gr. 32, 536 ; Lan-
inci V. Cole, 3 Gr. Ch. 229.

44. Nor, to cases where the complainant
has paid part or all of the consideration,
or a consideration for the defendant sign-
ing the agreement; or, to cases of a lease
for years, with the option of purchasing
during the term. Green v. Richards, 8 C.
E. Gr. 32, 35, 536.

45. Where a party signs a unilateral
agreement to do certain things after the
other shall have performed on his part
conditions which are precedent, there is

mutuality in the terms of the agreement.
Laninff v. Cole, 3 Gr. Ch. 229.

46. By a written agreement, not sealed,
but endorsed on the lease, and signed by
both parties at the time of executing the
lease, it was agreed, " that at the expira-
tion of the said term, H. shall have the

,

: privilege of purchasing the said premi-
ses." Hill, that H. is under no obligation
to purchase either at law or in equity,
and the other party can have no remedy
on it. Hawralti) v. Warren, 3 C. E.Gr. 124,

j

126.

47. Such unilateral or optional cf)ntracts
are not favored in equity, and want of
mutuality of obligation and remedy is a
bar to specific performance. Ibid. ; Pin-
ner v. Sharj), 8 C. E. Gr. 274, 281.

48. But this doctrine has l)een confined
to cases where there is no other considera-
tion ; and an optional agreement to convey,
or to renew a lease, without any covenant
or obligation to purchase or accept, and
without any mutuality of remedy, will

be enforced in equity, if made upon proper
consideration, or if it forms part of a lease
or other contract between the parties, and
may be the true consideration for it.

Ibid.

49. In this case the agreement having
been executed with the lease, and being
part of the same transaction, must for this

purpose be treated as if part of the lease.

Ibid. See Stoutenburgh v. Tompkins, 1

Stock. 332, 341 ; Locander v. Lounsber>/, 9
C. E. Gr. 417. 42i), 10 C. E. Gr. 554.

50. Any sufllcient consideration would
make such unilateral contracts binding in
equity. Ibid. 127.

50". Relief refused where the part per-
formance set up, was insufficient to make
a parol contract mutual. Smith v. Mc-
Veigh, 3 Stock. 239.

51. It is an objection to a decree that
the parties are not mutually bound to ful-

fill it, and the court will not enforce such a
contract when the party who is not bound
by the agreement has taken an undue ad-
vantage of his position. Stoutenburgh v.

Tompkins, 1 Stock. 332, 344.
'52. Where an infant may make a con-

tract mutual by afl9.rming it after he is

of age, the court would not allow him to

speculate upon his position, and take his

own time to afl3.rm the contract, if the
property is of a character subject to fluc-

tuation in value. Ibid. 345.

53. So, where the complainant, claiming
under an assignee in bankruptcy, wait-

ed more than three years after his pur-
chase, and then formally tendered himself
ready to assume its responsibilities, the
property having, in the meantime, in-

creased fifty per cent, in value. Ibid.

53a. Where the party seeking perform-
ance had reason to believe that the de-
fendant supposed the contract was entirely

optional Avith him, the former is entitled

to no relief. Peeler v. Levy, 11 C. E. Gr.
330.

54. A want of mutuality in the con-
tract having been urged as an objection,

inasmuch as the agent who signed for the
complainant was not legally authorized.
Held, to be no unyielding obstacle to a de-



998 SPECIFIC PEEPOEMANCE, I.

The Contract.

cree, that the contract is signed by only
one of the parties. Young v. Paul, 2 Stock.
402. See Supra, 'ill, 2.

55. Eqnity frequently refuses to decree
specific performance of a contract not
mutually binding, because such want of
mutuality constitutes an equitable ground
for refusal,—as where the party not .sign-

ing, and therefore not legally bound, takes
advantage of his position, and delays its

fuHilhnent until he ascertains whether the
bargain is advantageous. Ibid.

5G. Where the complainant, encour-
aged and urged on l)y the defendant, has
made large expenditures, relying upon
the good faith of the latter, his conduct is

such as to deprive him of the want of mu-
tuality in the agreement. Ibid. 407 ; Van
Dyne v. Vreeland; 3 Stock. 370, 381.

57. The objection of want of mutuality
does not apply to an agreement by which
one party binds himself to the other, in

the manner required by law, to convey
land on demand (provided the demand be
made within a reasonable time), for a fixed

price, to be paid in cash, and receives part
of the purchase money at the time of mak-
ing the contract, with the understanding
that it is to be returned to the buyer if the
title prove defective. Reynold.^ v. O'Neil,

11 C. E. Gr. 223.

58. Hence, the following contract will

be enforced. " Received * * from R.
the sum of $400 on account of his purchase
of the lot, tfec, sold to him this day for the
sum of $4,000. It is agreed, if the title of
the property prove unsatisfactory, the
above sum shall be returned to R." Ibid.

59. The provision that the vendee was
to have a right to a return of the $400
paid on account of the purchase money,
in case he should not be satisfied with the
title, is in effect no more than a stipulation

on the part of the defendant to return the
money paid, in case the title should prove
to be such as the vendee ought not to be
required to accept. Ibid.

60. Where the provisions of a unilat-

eral contract are unusual, and favorable
to the complainant but unfavorable to

the defendant, both as to conditions and
price, and the circumstances attending its

I^reparation and execution are fitted to

engender distrust, the complainant will be
left to his action at law. Pinner v. Sharp,
8 C. E. Gr. 274.

See Bankruptcy, § 26. Infra, § 309.

(f) Time.

(1) General rule.

61. The general rule is, that in equity
time is not of the essence of the contract,
unless the parties have expressly so stipu-

lated, or it necessarily follows from the na-
ture and circumstances of the contract.

King v. Ruckman, 6 C. E. Gr. 599, reversing
5 C. E. Gr. 316; S. C, 4 C. E. Gr. 360, 361.
Grigg v. Landis, 6 C. E. Gr. 494, reversing
4 C. E. Gr. 350; Hitfman v. Hummer, 2 C.
E. Gr. 203, 3 C. E. Gr. 83 ; Merritt v. Brown,
6 C. E. Gr. 401, 405 ; Young v. Rathbone, 1
C. E. Gr. 225 ; Bullock v. Adams, 5 C. E. Gr.
367. See Baldwin v. Van Vorst, 2 Stock.
577, Contracts, ^ 60, Evidence, | 445.

62. In this case there was nothing in
the terms of the agreement, the nature of
the property, or the attendant circum-
stances, which made it inequitable for the
court to decree performance, although
payment, or offer of payment, was not
made on the precise day fixed. Ibid.

63. The rule which allows time to be
disregarded often causes injustice, and
ought not to be extended further than
now established. Bullock v. Adams, 5 C.
E. Gr. 367.

64. In eqnity, time is often regarded as
not of the essence of a contract ; but where
it is of the essence, it will be insisted on
as well in equity as at law. Grigg v. Lan-
dis, 4 C. E. Gr. 350, 6 C. E. Gr. 494.

65. Equity holds time to be prima facie
non-essential, and will enforce the spe-
cific performance of agreements, after the
time for their 'performance has been suf-

fered to pass by the party asking for the
intervention of the court. Huffman v.

Hummer, 2 C. E. Gr. 263, 3 C. E. Gr. 83

;

3Ierritt v. Broivn, 4 C. E. Gr. 286; Young
v. Rathbone, 1 C. E. Gr. 224.

65a. If a transaction sought to be con-
strued as a mortgage, was in reality a sale

with an agreement for re-purchase with-
in a given time, then that time is mate-
rial, Crane v. Bonnell, 1 Gr. Ch. 264.

See Condition, ? 40, Contracts, V(c),
CoNVEYA^x'E, I 56, Mortgage, I 350.

(2) Hoio made essential.

(i) By .stipulation.

66. A stipulation that the vendor, " upon
receiving such payments and such mort-
gage, at the time and in the manner above
mentioned," will convey, is not sufficient

of itself to make the time of the essence of
the contract. King v. Ruckman, 5 C. E.
Gr. 316. case reversed, 6 C. E. Gr. 599.

67. But such words taken in connection
with the negotiations and statements at

the time the contract was entered into,

when the vendor said he wanted the money
to fulfill his contracts for the purchase of

some of the land, and the time was changed
to a later day at the request of the vendee,
and the vendor refused to accept a verbal
promise by the vendee to pay it at an
earlier date than the vendee wished the
contract to express, ci'eate an express stip-

ulation that time is of the essence of the
contract. Ibid.
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68. A new agreement, extending the

time, is evideiu-t" that the partitas consider

the time material. Ibid.; lialluck v. Addms,
5 C. E Cir. 3G7, 373.

09. It was stipuhited tliat " in the event
of the said F. not complyini; witli the

ahove stii)idations within the time speci-

tied, the said L. shah liave the ri!j;ht to

take hack the said land hy paying to the
isaid F. the amount lie has received on ac-

count of said })urchase." Held, that such
stipulation made time niaterial. Grigg v.

LumU><. G C. E. Gr. 494, 504.

70. The time lixed in an agreement he-

tween a. purchaser at sherill's sale and the
owner of the property sold, made upon
the sale, for a conveyance of the prop-
ert}- back upon the payment of a fixed

price, will be made of the essence of the'

contract, by a provision that failure to
pay at the time, shall end the right. Hal-
?ted V. Tyng, 3 C. E. Gr. 375.

71. If a purchaser at sheriff''s sale agree
to re-convey the property, upon being
repaid the purchase money and other ad-
vances to be made by liim, the amount of
which is unknown to the party to whom
the re-conveyance is to be made, and upon
demand made at the time fixed for re-con-

veyance, fails to render a proper state-
ment of such advances, the time for re-

conveyance will be extended, although
made expressly part of the essence of the
contract. The party to make payment is

not in fault until a proper account is ren-
dered, if demanded. Ibid.

72. When there is no express clause of
forfeiture, non-payment of interest at

the lime stipulated, is no ground for the
refusal of specific performance of an
agreement to convey two lots held as se-

curity for the purchase money of one. De
Camp V. Crane, 4 C. E. Gr. 166, 172. i

See CoxDiTiox, U 34, 40, 42.
'

(ii) By subject-matter and changes.
;

73. When the subject-matter is a dwell-
ing-house, or a manufactory, or ])lace of
trade, or a reversion, time is material with-
out regard to the question whether any
loss or inconvenience is produced by delay.
King v. Jtucknian, 5 C. E. Gr. 316, 356,
case reversed, 6 C. E. Gr. 599.

74. So, where the subject-matter is a
large number of tracts held and bought
for sale at a period when the price of land
was high and their stability could not be
relied on, this of itself will make the stip-

ulation as to time essential. Ibid. 'Sod.

75. So, Avhere the vendor liimself held
some of the same tracts under contracts,
and payments were due thereon, to meet
which he was relying upon payment by
his vendee, on the dav fixed l)V tlie con-
tract. Ibid. 356: S. C, 4 C. E. Gr. 360,
362.

76. Where the vendee was ready and
willing to accei)t at the time fixed for the
delivery of the deed, but the vendor was
unable to give a perfect title, and between
the time fixed for the delivery and that of
the sul)sequent tender of a perfected title,

the value of real estate decreased. Held,
that e(iuity will not compel the vendee,
acting in good faith, to accept the deed.
Young v. R<d/ibone, 1 C. E. dr. 224. 228.

77. Where the vendee went into pos-
session, and still remains, and on the day
to w'hich payment had been postponed
the delivery of the deed was prevented by
a disagreement as to the terms of payment
of part of the purchase money, and subse-
quently the vendor offered the deed upon
the terms of ))ayment which the vendee
himself had required, time is not of the
essence of the contract, in such manner as
to relieve the vendee from its performance,
he having suffered no loss, although the
original default was on tlie part of the
vendor in not accepting certain notes
agreed upon as a substitute for cash. Sharp
V. Trimmer, 9 C. E. Gr. 422.

78. Although the time and mode of pay-
ment are not usually of the essence of a
contract, yet they may be made so by
changes in the subject-matter, and by
special circumstances of hardship and loss.

Ci-ane v. Decamp, 6 C. E. Gr. 414.

79. Where the value of tiie property
has materially changed, or great financial

changes have materially altered the rela-
tive value of money and land, time will

be considered material, and a party will

not be allowed to wait until there is a
change in his fiivor, and then have specific

performance. Merritt v. Broivn, 4 C. E. Gr.

286.

(iii) By notice.

80. Time may be made of the essence of

the contract by notice from the other
party, insisting upon perfoi'mance at a
time fixed. Bullock v. Adams, 5 C. E. Gr.

367.

81. But where the vendor contended
that he lost certain contracts to fulfill

which on his part it was understood that
he depended on Vjeing paid on the day it

fell due, which was the first day of the
inonth, and further says that those con-
tracts matured during that same month,
and that payment by the tenth would have
served his purpose, and that at eight
o'clock, A. M. on the second day of the
same month he notified the vendee that
the contract was at an end. Held, not
well founded. King v. Ruckman, 6 C. E.
Gr. 599, 605.

82. Where time is of the essence of a
contract, the party having the option
to insist must make the point promptly,
before other equities intervene. Grigg v.

Landis, 6 C. E. Gr. 494.
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83. It is no objection to an assignee's
claim of performance, that he Icnew at

the time of the assignment that the time
for performance had passed since lie also
knew that the vendor had given no inti-

mation or notice of an intention to forfeit

the contract. Ibid. 508.

84. To manifest his intention, some
act must be done, some notice given, since
the agreement does not become void upon
the happening of the event, or the expira-
tion of a lixed time, but is voidable upon
the volition of the vendor expressed in a
particular way, as in this case, by the re-

payment of the purchase money received
before the default. Ibid. 509.

85. If when the vendee presents a writ-
ten agreement for an extension of time
which the vendor refuses to sign, and the
latter then notifies the vendee that he
would grant no extension, such notice will

not make time essential where the vendee
was ready with the money on the day of
payment, and the dispute is whether it

was produced and oifered at the proper
place. King v. Ruckman, 6 C. E. Gr. 599,
605.

See Contracts, | 60.

(iv) By tender of deed.

86. Where it was objected that the deed
under the conditions of a sheriff's sale,

was not tendered in time, the situation of
the parties being such as to render a literal
compliance with the conditions altogether
unnecessary, if not impossible. Held,
that time was not essential. Rodman v.

Zilley. Sax. 320, 326.

87. Where the vendee enters into pos-
session under a parol contract to pay at a
fixed time, the vendor may put an end to
the agreement at any time thereafter by
tendering a deed. Ashmore v. Evans, 3
Stock. 151, 154.

(g) Place of performance.

88. If according to the weight of evi-
dence there was an understanding be-
tween the parties that payment should be
made at a place different from that named
in the contract, and the vendee was there
at the time with the money, but the ven-
dor did not attend and accept, and early
the next morning sought to repudiate the
contract, and three days afterward refused
to receive the money when the vendee
was willing to pay it, Ihe objection cannot
prevail that it was not tendered at the
vendor's house according to the written
contract. Kinf/ v. Ruckman, 6 C. E. Gr.
599.

89. Although the person at whose office

the vendee understood that payment was
to be made, advised him to seek the ven-
dor at his house and there tender the

money, the vendee does not lose his rights
by a failure to do so. Ibid. 606.

See Contracts, | 238, Debtor and Cred-
itor, l(h){l). Sales of Land, f 233.

(h) Consideration.

90. Courts of equity seldom interfere to
set aside contracts of sale, on the ground
of inadequacy of price ; they leave the
parties to their legal remedies. But when
called on to enforce a contract, they exam-
ine into the consideration to be given, its

fairness and equality, and all the circum-
stances connected with it, and if any thing
manifestly inequitable appears in that part
of the transaction, they will not enforce
the contract. Rodman v. Zilley, Sax. 320;
Robeson v. Hornbaker, 2 Gr. Ch. 60.

91. In the exercise of a sound discretion
equity may refuse to decree the specific

performance of a hard bargain. Chubb
V. Peckham, 2 Beas. 2(.I7.

92. Where a father conveyed his entire

estate to his childre i upon their stipulat-

ing to provide a comfortable support and
maintenance suitable to the condition of
their parents wherever they or either of
them might choose to reside. Held, that

it was no defence to a suit for specific per-

formance that the property conveyed was
inadequate to support the parents. Ibid.

93. A verbal promise that the grantee
will re-convey to the grantor upon receiv-

ing back without interest the debt for

which he took a deed for the land as se-

curity, will not be enforced; much less

against a purchaser for a valuable consid-
eration without notice. Hogan v. Jacques,

4 C. E. Gr. 124.

94. It is an insuperable objection to the
specific performance of a contract that the
property' which was to be conveyed to the
defendant to secure the payment of the
purchase money, was wholly insuflB.cient

for that purpose, and the circumstances
attending it justify the imputation of un-
fairness in the conduct of the complain-
ant. Thompson v. Tod, Pet. C. C. 380, 385.

95. A man may renounce every power,
benefit, or right which the laws have given
him. and he will be bound by his agree-
ment to do so, provided the agreement be
entered into fairly, without surprise, im-
position or fraud, and that it be reasonable
and moral. Johnson v. Hubbell, 2 Stock.
332. 336.

96. An agreement luntiing a person
legally to make a particular disposition
of his property by last will and testament,
will be enforced upon the recognized prin-

ciples which govern a court of equity in

the exercise of this branch of its jurisdic-

tion. Ibid.

97. Provided its enforcement is not at-

tended by the violation of any principle of
equity, and no injustice is done to any
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third party who may be innocently in- '

volved in the transaction. Ibid. 338.

98. So, if upon a good consiileration A.

agrees to devise liis property to B., and in

viohition of such agreement devises it to

C, eipiity will declare C. a trustee for B.,

and in doing so, will do no wrong to C,
since .\. uiulertook to make C. a volun-

tary gift of that which he had in law no
right so to dispose of. Ihid.

See BuiLDixG Associ.vTioxs, g 8, Cox-
tracts. H T, 24, 52, 89, 105, 2Ul, Convey-
.\xch:, Vi{lt).

(i) Abandonment.

(1) Mode.

99. It is no proof of abandonment that

a vendee who has paid part of the pur-

chase money and taken and remained in

possession, refuses to pay the taxes on the
premises because a deed has never been
given to him although he has tendered the

rest of the purchase money therefor. Skill-
[

man v. Skillnian, j\[S. 1797, Howell, C.

100. One who has been in the enjoy-

ment of property under an agreement,
and has surrendered and abandoned it

;

who has betrayed the confidence existing
j

between the parties, and has by his con-
duct and dealings with the defendant, and

\

his treatment of the px'operty, beguiled i

the defentiant into the belief that he in-

tended to give up all his rights and inter-

est in the contract, comes into court with
j

a case wholly void of equity. Stoutenburgh
]

V. Tonrpkiiiii, 1 Stock. 332 ; McDavit v.

Pierrepoint, 8 C. E. Gr. 42.

101. An agreement may be fullj' proved, .

it may be clear in every particular, and
upon its face equal and just in all its parts

;

the defendants may be unable to prove
any mistake, fraud or accident in reference
to its execution, and yet the conduct of
the complainant may have induced such
a state of things in relation to the sub-
ject-matter of the agreement, as would
make it the plain duty of the court to re-

|

fuse its aid in enforcing its specific per-
formance. Ibid. '

102. If there is an abandonment of a
former contract with a diflierent party, and
the one made with the defendant was
based upon the former, and was executed
for the purpose of carrying it out, the de-

fendant may resist performance on the
ground of such abandonment. Ibid. 342.

103. A written contract may be aban-
doned by parol, if not so as to destroy the
rights of the parties at law, at least so far

as to constitute a good defence to a bill for

specific performance. Ibid.

104. Where M. leased a house and lot to
K. for one year, at thirty-five dollars rent,
and afterwards agreed to sell him thesame

;

and thereupon K. pays M. thirty-five dol-

lars, upon an understanding "that it was
to be consideretl i)art of the purchase
money, provided the residue was paid in

one year; if not, it was to go as one year's

rent, at the option of K." If K. afterwards
agree that the thirty-five dollars thus i)aid

slnnild be taken as rent, and with his con-
sent it is endorsed on the article by M.
as received for one year's rent, it operates
as an abandonment ofthe contract to pur-
chase. Kiynj V. Mor/ord, Sax. 274; Garinif

Gariss, 1 C. E. Gr. 79, 81.

105. Under an agreement to convey be-

tween a turnpike company and a land-
owner, the road was laid out, and the land
taken possession of l)y the company, at or

about the time the contract was made, and
had since been occupied by them. Hdd,
that no intention to abandon can be in-
ferred from the circumstance of the com-
I^any resting upon the contract, and ne-

glecting to call for a deed. New Barbadoes
Co. V. Vredand, 3 Gr. Ch. 157.

106. When a vendee under a contract to

purchase takes a security given by a sub-

sequent purchaser, he is deemed to have
affirmed the sale as respects the purchaser,
and therefore is not entitled to relief.

HaiKjhwout v. Murphy, 7 C. E. Gr. 531,551.

See Contracts, VI, Equity, f G7, E.stop-

PEL, U 1-16, 147, 150, Sales of Land, |f 156,

236.

(2) Proof of, and effect.

107. If the party has abandoned his con-

tract, equity will not afibrd him relief.

King v. Morford, Sax. 274; Dean v. Dean,
1 Stock. 4251

108. Specific performance of a contract
will not be enforced if there was a subse-

quent agreement by parol to waive it and
substitute a new contract for it. Ryno
V. Djrby, 5 C. E. Gr. 281.

109. But where the defendant in his an-
swer admits a substituted contract, the
complainant is entitled to have a decree
for the specific performance of the substi-

tuted contract, if he chooses to perform it

on his part, and he can have such relief

in his suit on the original contract. Ibid.

no. So, if it has been varied by a subse-

quent parol agreement which has been
carried out, and so acted upon by the
parties that the written agreement cannot
be enforced without injury to one party, it

is a good ground of defence. Stoidenburgh
V. Tompkins, 1 Stock. 332, 337.

111. There is a diflference beiween in-

troducing parol evidence to show that the
writing does not express the true intention

of the parties, and introducing such evi-

dence to show the circumstances which
make it inequitable and unconscientious
that the intention should be carried out.

Ibid.

112. In the latter case such evidence



1002 SPECIFIC PERP^OR^MAXCE, I.

The Contract.

violates no rnle as to the admission of tes-

tijnony. Ibid.

See Alteratiok, § 9, Estoppel, §§ 149, 150.

(j ) Variation.

113. There can l)e no specific perform-
ance oi a contract in writing as varied by
a cotempoi'aneous understanding and
agreement, which are evidenced merely hy
parol proof, in the absence of any allega-

tion of frand, accident or mistake. Ritten-

house V. TomUmon, 1'2 C. E. Gr. 879, 381.

114. So, where defendants' testator sold

fifty shares of stock, and loaned the pro-
ceeds thereof, $4,981.25, to the coniplain-

ants, taking their promissory note there-

for, payable to his order, twelve months
after date, with interest from date, and
complainants allege that the note was not
intended to be a part of the contract, but
merely a memorandum and evidence of
the indebtedness, and that the contract
really was that defendants' testator should
have the dividends on fifty shares of said
stock, and should receive fifty shares of
capital stock in re-payment of the loan,

relief was refused. Ibid.

See Agency, I 59. Contracts, H III(&),

152, 229, yi, VII, EviDEN-CE, IX.

(k) Fraud.

(1) As to the vendee.

115. Where the vendee was induced to
purchase land at auction by the fraudulent
contrivance and management of the
vendor, the latter cannot enforce the
contract; but where the charge of fraud
or collusion is not established, relief can-
not be jightfuUy withheld on that ground.
Rodman v. Zilley. Sa.x. 320.

116. Tlie mere non-performance of a
beneficial parol agreement, is not a fraud
which will induce a court of equity to
compel performance. Walker v. Hill, 6 C.
E. Gr. 191, affirmed 7 C. E. Gr. 513.

117. A purchaser making use of a parol
promise to hold for the benefit of the de-
fendant in execution, and thus obtaining
the property for an inadequate price,
will be compelled specifically to perform
his agreement, where it is not of a charac-
ter to aftect the rights of creditors. Merritt
V. Brown, 6 C. E. Gr. 401, 4 »4; Wakeman v.

Dodd, 11 C. E. Gr. 484; S. C, 12 C. E. Gr.
564.

lis. The jurisdiction of equity to enforce
a parol contract of this kind.'rests upon
the ground of fraud. The cases wherein
such contracts have been enforced, have
been where the facts, aside from the con-
tract, have been evincive of fraud on the
part of the purchaser. When the parol

contract lias been made use of to mislead
the complainant and defraud him out of
his property, relief is aftbrded for that
reason, and not by virtue of the contract.
Wakeman v. Dodd, 12 C. E. Gr. 5(>4.

119. A part}' cannot be charged with
bad faith in making a contract to convey
property bought at sheriff's sale upon
such contract, if, after ii delay of five years
without any otter to perform by the person
to whom he agreed to convey, and who
should have been the actor, he makes an
otter to fulfill, which is declined, and waits
two years longer before he disposes of the
subject of the contract. Johns v. Norris, 7
C. E. Gr. 102, case reversed, 12 C. E. Gr.
485.

120. Where it was objected by a party
holding under the vendor, that the ven-
dees had not practiced good faith in lay-
ing out their road, since it was the under-
standing that the road-bed was to be in

the centre, although the agreement does
not place the consideration of the grant
upon the mode in which the road wms to

be constructed, but onthe ground that it

be laid out by a certain route. Held, to be
no sufficient reason for not performing
the contract, because the road-bed ran
nearer to the vendor's side than was con-
templated, especially if it became neces-
sary to do so as a inatter of convenience.
Neic Barbadoes Bridge Co. v. Vreeland, 3 Gr.
Ch. 157, 161.

120rt. A parol contract to purchase land
at sheriff's sale, for the benefit of a defend-
ant in execution, and that he shall be en-
titled to the advance realized on a re-sale

of it, or that he shall have a conveyance
of it on re-imbursing the purchaser, will

be enforced in equity, even if free from
fraud, unless the statute of frauds is prop-
erly invoked, by pleading, to nullify the
contract. Dodd v. Wakeman, 11 C. E. Gr.

484, 12 C. E. Gr. 564.

1206. And even in a case where the pur-
chaser seeks the protection of the statute

of frauds, if it clearly appears he has made
use of such contract, or any other contriv-

ance, to obtain the property sold under
execution, for an inadequate price, or to

the oppres.sion of the defendant in execu-
tion, a court of equity, in the exercise of

it-s legitimate functions, must gi-ant relief.

Ibid.

See Agency, ?? 46, 47, Contracts, U 11,

I(6)(3). 217, 220, 1V(6)(1), 275, 279, 329,

Conveyance, \{h). Equity, li{k), Fraud.

(2) As to creditors.

121. Equity will enforce an agreement
that the plaintiffs in execution should pur-
chase the property at the sale under the
execution, and hold it merely as a security

until their claims are sntisfied, and then
for the benefit of the defendant in execu-
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tion, where frf)m all the circunistaiu-e.s of

the cas«e, there is ud reason to impute
fraiul, and it seems to he lor the advan-
tage of the creditors. Marldtt V. Warwick,
4 (J. E. Gr. 439, affirming 3 C. E. Gr. 108.

122. If in such case the agreement be-

tween the plaintiff and defendant in exe-
cution he made for tiie defendant's henefit,

and with a view to defraud the creditors

of tlie latter, hy putting tlie property
under his control beyond their reach, it is

illegal and void, and a specific perform-
ance of such an agreement will not be de-

creed. Jbid., per JJipue, J. dissenting.

123. Tlie principle is general that a party
to a fraudulent agreement cannot main-
tain a suit founded upon the neglect of his

adversa rv to carry out such agreement.
Jbid. 449".

124. h' the purpose of the complainant
was to dispose of his property in such a
way that eventually it might be applied
most beneficially for his creditors, but the
effect of the arrangement was in fact to

hinder them, and place the property be-

yond their control, it is contrary to the
statute and illegal. Ibid. 453.

125. The complainant cannot afterward
ask to have the agreement specifically per-

formed upon the equity that he may have
the property back in order to pay his cred-
itors. The courts are open for their relief

to set aside the transaction. Ibid. 454

;

Walker v. Hill, 7 C. E. Gr. 513, 527.

See CoxTRACTS, IV(6)(1), Equity, § 240,

Fraldllext Coxveyax'ces.

(1) Misrepresentation.

126. The court not being bound to aid
the complainant unless his claim is found-
ed in justice, will look into all the circum-
stances, and see whether any fraud was
practiced at the time of the sale. Miller v.

Chetivood, 1 Gr. Ch. 199.

127. If representations were made at
the time, though not in the writing, cal-

culated to mislead in any essential par-
ticular, the party will be left to his rem-
edv at law. Ibid.; Thompson v. Tod, 'Pet.

C. C.380. 385.

128. The court will never interfere where
the paity has practiced any fraud, or been
guilty of misrepresentation in any mate-
rial particular. Ibid. ; Plummer v. Keppler,
11 C. E. Gr. 481.

129. To constitute a misrepresentation
which will prevent a decree for specific

performance, the statement in question
must be so material to the contract built

on it, that, if the statement be false, the
contract becomes one which it would be
unconscionable for tne party who has
made the statement to enforce. The mis-
representation must be shown to have

operated to the prejudice of the defend-
ant. Scott V. Shiiiir. 12 C E. Gr. 185.

130. A representation that a public alley
over part of tlie premises, is only a private
riglit of way in a few persons, when made
by mistake, and when tiie rights of the
jn-operty are substantially the same in

either case, is not such a misrepresenta-
tion as will bar specific ])erformance.
Wufdliol}' \. S'tjinour, 7 C. E. Gr. 66.

131. An intentional misrepresentation
of a fact materially allecting the value or
use of the property, will deprive the party
making it of all right to a remedy in
equitv. /6k/. 69 ; Plummer v. Kepphr, 11
C. E. Gr. 481.

132. Where the vendor represented that
the house cost $11,000 besides gas fixtures,

&c., and that the lot whereon it stood was
worth $1(X) a foot, since land adjacent
had a few days before been sold for that
price, when in fact the house cost 86,666,
and no atteuipt was made to show that
land in the neigliborhood had ever sold
for $100 a foot. Held, such a misrepresent-
ation as to defeat the vendor's claim for a
specific performance. Plummer v. Keppler,
11 C. E. Gr. 481.

133. The same construction nmst be
given, and the same consequences will

follow from verbal representations, made
at the time of a parol agreement, as a
court of equity would assign to them, had
thev been inserted in a written agreement.
Thompson v. Tod, Pet. C. C. 380.

134. An agent with restricted power to

sell a tract of land at a given price, has no
power to bind his principal by any repre-
sentation as to the quantity or quality of
the land, and such representations, if false,

mav avoid the contract. Nat. Iron Co. v.

Bruner, 4 C. E. Gr. 331.

See Agency, I 58, Costracts, ?| 110, 237,

262, 275, Conveyance, \l{b), V'i 237, 244,

Equity, ll{k) Estoppel, '^^l 99. III(6)(7),

Evidence, II 441, 443, 444, Fraud, § 24,

Sales of Land, 'il 8, 163.

(m) Mistake.

135. A mistake on the part of the de-

fendant as to a contract, would be a de-
fence in a suit for specific jjerformance,

although it would not affect it at law, or

be ground for setting it aside in equitv.

Hawralty v. Warren, 3 C. E. Gr. 124, 127."

136. But not a mistake as to its legal
effect, unless the defendant was led into

the agreement by fraud or the representa-

tions of the complainant. Ibid.; Soper w
Kipp, 1 Hal. Ch. 383, 385.

See CoNTR.\CTS, II 237, 262, Equity. |? II

(6), 363, Partition, I 24, Sales of Land,
§9.
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(ni Part performance.

(1) By the vendor.

137. A suit may be maintained to com-
pel the performance of a contract perform-
ed only in part, and a party will not be
precluded by his acceptance of a deed
in performance of the contract, when such
acceptance was under a mistake as to the
contents or eflect uf the deed. Conocer v.

Warden, 5 C. E. Gr. 266, affirmed, 7 C. E.
Gr. 492.

138. But where the vendee got the pre-

cise land he bargained for by the very
lines pointed out to him, and by the pre-
cise lines designated in the written con-
tract, this court will not compel a convey-
ance of additional land, because a general
expression "'homestead farm," used in the
written contract as synonymous with the
description in the deed, may be construed
to mean more l)y certain artificial rules of
legal construction, but Avill leave the com-
plainant to his remedy at law. Ibid.

IdSa. L'nder an agreement by A. to pur-
chase peach trees, which were to be plant-

ed and cultivated by B., the purchasing of
them by A., and planting, etc , by B., will

entitle the vendee of A.'s administrator, to

a performance. McKnight v. Rohbins, 1

Hal. Ch. 229, 642, 644.'

See CoxTRACTS, |f 229, 239, 240, V(6).

(2) By the vendee.

139. Equity will decree the specific per-
formance of a parol agreement for the sale

of land, if the purchase money has been
paid, possession of the land taken by
tlie purchaser, and improvements by build-

ing fences, etc., made thereon. Otsler v.

Thompson, 3 Gr. Ch. 59.

140. It wa.s agreed by parol that if a son
would live upon certain woodlmid of his

father, and clear and improve such parts
of it as the son thought proper for tilling

and meadoAv, the father, after the improve-
ments were begun, would give the son a
deed for such tract of woodland. The son
having gone into possession and improve^l
the same according to the agreement.
Held, that he was entitled to a decree.
France v. France, 4 Hal. Ch. 650.

141. Specific performance will not be
decreed on the ground of part perform-
ance, unless it has been such as clearly
takes the case out of the operation of the
statute of frauds. Breuer v. Wilson, 2
C. E. Gr. 180.

142. If the vendee has performed a val-

uable part of the contract, and is in no de-
fault as to the performance of the residue,
performance will be decreed. Hubnes v.

Thorpe, 1 Hal. Ch. 415.

143. A slight variation or default in

the work to be done by the vendee, before

the deed was to be delivered, will not pre-
vent a decree for specific performance, if

the difference is a proper subject for com-
pensation in money. Ibid.

144. Where the vendor at the time of
executing the contract leads the vendee to
believe that specie will not be demanded,
a demand of specie on the day of payment,
and a refu.sal to allow the vendee reason-
able time to procure it, will not defeat his
right to a specific performance, especially
after his being in possession and making
improvements on the property. Pickle v.

Auble,S Gr. Ch. 315. See Contr.\cts, § 295,
Estoppel, ?§ 146, 147.

145. Where a vendee went into po.sses-

sion under a parol agreement to purchase,
and afterward with his assent, the vendor
made a written promise to convey the
premises to the vendee's wife, upon the
original terms, specific performance was
decreed. Green v. Richards, 8 C. E. Gr. 32,

536.

146. It was agreed between an infant's

father and uncle, that the latter should
adopt the infant as his own child, and that

at the death of himself and wife, his prop-
erty should go to such child. The unule
took the child and had him baptized, and
the child assumed his surname and lived

with him for twenty-five years. Held, that

the child might maintain his bill upon the
agreement, after such performance. Van
Dyne v. Vreeland,S Stock. 370; S. C, 1

Beas. 142. See Coxtr.\cts, §§ 155, 178.

147. Where a parol agreement was madj
between father and son, that if the latter

would divide equally with his sister an
estate descended from his mother, the
father would leave all his own property
equally to his two children, share and
share alike. Mutual relea.ses were exe-

cuted between the son and daughter. The
father having made a dift'erent disposi-
tion of his property. Held, that if there

be any insunnountal>le difficulty to a de-

cree of specific performance, the court
will endeavor to give him relief in some
other wav. Johnson v. Hubbell, 2 Stock.

332. 340.
'

148. When there is a purchase under a

parol pi'omise to hold for the benefit of
the defendant in execution, the purchaser
enters into possession by virtue of the

sheriff's deed, and not by virtue of his

agreement to hold the property in trust,

and therefore such possession is not a part

fjerformance of the contract. Merritt v.

Broicn, 6 C. E. Gr. 401, 403.

See CoN-TR.UTS, U 22S. 229, Vlb), 239,

240, 275, Fr.vuds .\xd Pkrjikies, IV.

(3) Extent and effect.

149. It is not always the case that after

part performance by one party, the court
will compel the other party to a specific
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performance of a parol agreement. Smith
V. McVeit/h, 3 Stock. -J.S'J.

1-50. Wliere conij)lain:uit alleges that de-

fendant agreed by ]jarol not to extend the

front of hi.s house beyond a certain line,

the fact that complainant's house was
already built does not constitute part per-

formance of such a character as will

make the agreement reciprocal, and the

right to have it performed m.utual. Ibid.

I'lOa. When the facts are admitted by
the demurrer, the court must determine
whether the facts relied upon, do constitute

part performance. Van Dyne v. Vreeland,

3 Stock. 370.

1506. A vendor can enforce performance
after the destruction of the buildings by
hre, where part of the coiisideration Avas

paid and the vendee had entered into pos-

session before the tire. Schenck v. Ctdtrell,

1 Zab. 5. 7.

See Adverse Possessiox, | 5, Frauds
AND Perjuries, IV.

(o) Conditions and covenants.

1.51. Where one party signs an agree-
ment to do certain acts, after the other
shall have performed on his part condi-
tions which are precedent—the conditions
being performed, equity will decree a spe-
cific performance against the party who
gigned the agreement. Laning v. Cole, 3
Gr. Ch. 229.

152. Contracts containing penalties,
forfeitures, and re-entries for conditions
broken, although not favored in equity,
will be enforced according to the intention
of the parties expressed and implied, un-
less it can be shown that thereby some
hardship or wrong not within the presumed
contemplation of the parties will result

froin such enforcement. Grirjg v. Landis.
6 C. E. Gr. 494. 502. See Baldwin v. Van
Vorst, 2 Stock. 577, 580, Coven-ant, U 13, 14.

1.53. An agreement stipulated that the
vendees should pay within five years, with
provision for interest, gave the vendees
the right to commence the sale of lots im-
mediately, provided they paid to the ven-
dors a certain amount per lot, on the re-

ceipt of which the vendors were to give
deeds for such lots, and under it the ven-
dees agreed to make certain improvements
on the tract covered by the agreement.
Held, that upon the payment of the pur-
chase money, the vendees were entitled to

a conveyance although they had not made
the improvements, .since upon the face of
the agreement the object of the covenants
for improvements was for no other pur-
pose than to secure the payment of the
purchase monev. Gilbert y. Trustees of East
Xeivark Co., 1 Beas. 180.

154. In such case the vendors having
received mortgages in part payment, can-
not refuse to convey on the ground that

the value of the mortgages depends on the
faithful performance of the covenants to
improve the property ; the vendees having
thus far performed their contract, and
paid the consideration, the vendors have
no right to hold the land as security for

future default. Ibid.

See Condition, §? 3, 8, 11. 34, Contracts,
?§ 269, 291, Covenants, U 92, l{b), Equity,
II(./j, Estoppel, § 10.

(p) Effect of contract to convey.

155. In equity, upon an agreement for

the sale of lands, the contract is regarded
for most ))urposes, as if specifically exe-
cuted. The purchaser becomes the equit-
able owner of the lands, and the vendor, of
the piarchase money. After the contract
the vendor is the trustee of the legal

estate for the vendee. Haugluroid v. Mur-
phy, 7 C. E. Gr. 531, 54(3. See Equity, | 7.

156. It is upon the principle that the
contract transmits an actual equitable
estate, and impresses upon the legal estate

a trust for the benefit of the vendee, that
the doctrine of specific performance of
contracts for the sale of lands mainly de-
pends. Ibid. 547.

157. Upon the vendor's death, intestate,

his heir-at-law becomes trustee of the
property for the benefit of the purchaser.
Judgments against the heir-at-law, are not
liens upon the propertv. Miller v. Miller,

IOC. E. Gr. 354, case 'reversed, 12 C. E.
Gr. 514.

See Assignment, ? 26, Contracts, | 172,

Execution, | 92, Sales of Land, ?| 141,

153, 239.

II. The Enforcement.

(a) Jurisdiction.

(1) As to subject-matter.

(i) Personalty.

158. In general, equity will not decree
performance of contracts for the sale of
personal propei'ty, but will decree the exe-
cution of trusts of personalty. Kimball
V. Morton, 1 Hal. Ch. 26.

159. So, where stock in a bank had
been transferred to the defendant, with
the understanding that it should be by him
transferred in different portions, one por-

tion of which was to be transferred to com-
plainants. Ibid.; Stevens y. Wilson, 3 C.F..

Gr. 447.

160. So, where the agreement respecting
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ch.attels is an open one, not final, and not

immediately to be executed, but to be

completed by sub.-^equent acts, and for the

breach of which the remedy at law is un-

certain and inadequate. Farman v. Clark,

3 Stock. 306.

161. As an agreement to furni.sh 5000

boat loads of clay per annum, and not to

furnish clay to any other person except

W., and if clay should be sold to others,

then to pay to complainant a percentage

on such boat load. Ibid.

162. So, equity will enforce an agree-

ment by the defendant to assign to the

complainant a debt due from their com-
mon debtor who had become insolvent,

since in a suit at law the damages must
be uncertain, depending on the present

and future ability of the debtor, into

which many uncertain elements must en-

ter. Cutting V. Dana, 10 C. E. Gr. 265.

162a. Also, an agreement to give a mort-
gage upon lands where the contract, al-

though by parol, has been performed on
complainant's part. Dean v. Anderson, 3IS.

1810, Bloomfield, C.

(ii) Improvements by vendee or lessee.

163. Where a mother by contract was
entitled to have a deed executed to her,

but her son obtained it in his own name,
and occupied the premises with his

mother, if she survive him his heirs 'can-

not claim allowance for the value of im-
j

provements made bvhim on the premises,
j

Peer v. Peer, 3 Stock. 432, 441.
\

163a. A vendee misled by the laches of
\

the vendor, is entitled to the value of his

improvements. Johns v. Norris, 12 C. E.

Gr. 485, 489.

1636. Where a party is entitled to dam-
ages for repairs or improvements under
the faith of an engagement which is after-

ward discovered to be defective, or im-

possible to be executed l)y the default of

the opposite party, the jurisdiction of

equity is complete. Copper v. Wells, Sax. 10

;

Neivhold v. Pearson, Sax. 17.

164. In such case the party has a clear

equity to be restored to the money paid
for improvements rendered valueless to

hLiii. but beneticial to the owner. Ibid.

165. The claim is in equity a lien on
the property, and if not so considered,

the complainant might be without rem-
edy. Ibid. 18.

160. Where the covenant to pay for im-
provements is in favor of the lessees and
their legal representatives, but not of their

assigns, and the assignee makes improve-
ments upon the premises during the con-

tinuance of the term, with the knowledge
and consent of the lessors, such improve-
ments constitute an equitable lien upon
the premises which can be enforced only
in equity. Conover v. Smith, 2 C. E. Gr.

51, 57.

167. Upon a bill for the specific per-
formance of an agreement contained in a
lease, that at the expiration of the term
the improvements made by the lessee

should reniain the property of the lessor

on making the lessee a fair compen.sation
for the same, the court will entertain juris-

diction, although the bill be merely for

compensation and damage, provided a
specilie performance may be decreed, and
the complainant can have adequate relief

onlv in equity. Berry \. Van Winkle, 1 Gr.

Ch.''269, 390.^

168. The court will not extend it-s juris-

diction beyond the claim of the lessee
for comjieiisalion for valuable antl perma-
nent improvements put by him upon the
demised premises, and which pass to the
lessor at tbe expiration of his term ; and
will not sutler a claim for alleged infringe-

ments of the rights of the lessee during
his term, to be drawn in question. Ibid.

See Contracts, §§ 105, 164, Covenants,
?| 22, 90, Heirs, I 10, Infants, U 52-54,

Landlord and Tenant, \{b), Sales of
Land, § 243. Supra, I(?j.)(2).

(iii) Leases.

169. Where A. makes a lease of prem-
ises to B. for a term of years, and after-

wards leases the same premises to C, and
puts him in possession, B. cannot main-
tain a bill in this court against A. and C. for

a specific performance, and compel them
to deliver him po.ssession of the leased

premises. Mead v. CamfieUl, 3 Stock. 38.

170. The lease itself is complete, and if

the lessor violates its terms, the lessee

must seek redress at law. Ibid. 39.

See Account, I 7, Equity, §? 40, 64, 70.

(iv) Damages and forfeitures.

171. Where by the terms of the agree-

ment the parties have fixed their own
measure of damages for breach of the

agreement, sucli provision shows that each
party contemplated a resort to an action

at law for damages, in case the other

failed to pei'form his part. St. Mary's
Church V. Stockton. 4 Hal. Ch. 520, 532

172. A court of equity will not take

jurisdiction of a naked claim for dam-
ages, even where it is made under the

guise of a suit for specific performance.
Peeler v. Levy, 11 C. E. Gr. 330, 333.

173. Equity cannot enforce the specific

performance in a deed, the non-perform-
ance of which works a forfeiture of the

estate. The grantor has fixed his own
remedy, and can forfeit the estate at his

pleasure. Woodruff' v. Water Power Co., 2

Stock. 490.

174. Where the complainant purchased

a fiirm, solely for the purpose of fulfilling
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a contract for exchanging properties
with the (lofondiint, damages at law are in-

adciiuate. Yoinu/ v. Paul, 2 Stock. 401,

417. Sec Xfiv Btirbiulocs Co. v. Vreeland, 3
Gr. Oil. l.")7. 160.

17o. Pecuniary damages for the breach
is not wiiat the vendor a.<ks who .><eeks to

have tlie contract eiilorced, nor wliat he is

entitled to receive at the hands of a court
of cqnity; but the price stipulated to be
paid in lieu of the land, and hence he has
not a complete remedy at law. Hopper v
Hopper. 1 C. E. Gr. 147. 148.

175a. After complainants had obtained
an injunction (Injkxctiox, ^ 68), defend-
ants Hleil a cross-bill, setting up an agree-
ment as to the quantity. Sec, of water to

be discharged from complainants' canal
into the Passaic river, and stating that
complainants had closed their gates and
stopped the tlow of water, thereby break-
ing their agreement, and praying a decree
for its specific performance. A demurrer
to the cross-bill was overruled. Society, &c.
v. Morris Canal Co., 2 Hal. Ch. 252.

See D.\MAGES, ? 50. Equity, ?J 27, II(i).

(2) TT7(^/t e.recHtion is inequitable.

176. If at the time the jurisdiction of
ttie court is invoked the execution of the
agreement is so surrounded by diflQ.cul-

ties as to do real injustice to one of the
parties, and make the execution burtlien-
sonie and oppressive, in view of such con-
sequences the court may properly refuse
to enforce it. Van Dyne v. Vreeland, 3
Stock. 370, 381.

177. But such difficulties do not exist

where the defendant had conveyed to an-
other party for a nominal consideration,
the conveyance having been made and
acceptetl for the fraudulent purpose of
defeating the agreement, and such party
having for a nominal consideration given
to the defendant and wife a lease on the
property for their lives. Ibid. 382.

178. Equity will not enforce the specific

performance of a contract at the instance
of the vendor, where the character and
condition of the property to which the
contract is attached, have been so altered
that its terms and restrictions are no longer
applicable. John.'ion v. Hubbell, 2 Stock. SS2, i

342 ; McDavit v. Pierr^point, 8 C. E. Gr. 42.

17Sf7. Xor in cases where from a change
of circumstances or otherwise it would be
unconscientious to enforce it. Ibid.

17f<6. So. if the contract has been va-
,

ried by the substitution of another, by
parol, which has been acted upon and
carried out, so that the written agi-eement
cannot be enforced without injury to the
parties. Stoutenburgh v. Tompkins, 1 Stock.
332, 337.

See Equity, ?? 29, 30, 148. Supra, l[i).

(b) Nature of remedy.

179. The enforcement of the specific per-
formance of a contract is an exercise 'of

the extraordinary jurisdii-tion of the court,
resting in sound discretion. Gariss v.

Gariss, 1 C. E. Gr. 70; Peeler v. Levy, 11 C.
E. Gr. 330, 332 ; Plummer v. Keppler, 11 C.
E. Gr. 481 ; Stoutenburgh v. Tompkins. 1
Stock. 332; Torrey v. buck, 1 Gr. Ch. 366;
King v. Morford, Sax. 274.

180. A decree of specific performance is

not a matter of right. It is a matter of
discretion in the court, governed by gener-
al rules and principles. Smith v. McVeigh,
3 Stock. 239.

181. Where the equities are debatable,
the decree will depend in a sense upon
discretion, and may be granted or denied,
according to the special exigencies and
facts of the case. Locander v. Lounsbery,
9 C. E. Gr. 417, 10 C. E. Gr. 554; Johnson
v. Hubbell, 2 Stock. 332, 342.

182. But where a contract is certain and
fair in all its parts, and is for an adequate
consideration, and the party seeking its

enforcement has held hiin.self ready to
perform it according to its terms, witiiout
default, and has been prompt in his appli-
cation for relief, it is as much a matter of
course, for courts of equity to decree spe-
cific performance of the contract, as it is

for a court of law to give damages for a
breach of it. Ibid.; Hopper v. ^Hopper, 1
C. E. Gr. 147 ; Crane v. Decamp, 6 C. E. Gr.
414.

183. The question is not, what must the
court do, but what, in view of all the cir-

cumstances of the case in judgment, should
it do to further justice. When the contract
has been fairly procured, and its enforce-
ment will work no injustice or hardship,
it is enforced almost as a matter of course.
Plummer v. Keppler, 11 C. E. Gr. 481 ; Con-
over v. Warden, 5 C. E. Gr. 266, 273.

184. A decree for specific performance
will never be made, unless substantial
justice is done thereby, but tlie parties
will be left to their remedies at law. Ely v.

Perrine, 1 Gr. Ch. 396.

185. The strict rule is that the party who
comes into equity for a specific perform-
ance, must come in with perfect propriety
of conduct, otherwise he will be left to his
remedy at law. King \. Morford, Sax. 274.
281. See Equity, § 11.

186. The court is bound to see that it

really does that complete justice which it

aims at, and which is the ground of its

jurisdiction. Ibid.

187. A contract, valid in law, and suffi-

cient for the recovery of damages, may
not be such as equitj- will decree to be
performed. Pinner v. Sharp, 8 C. E. Gr.
274, 280.

18S. The doctrine is well established that
the remedy is mutual, and that the ven-
dor mav maintain his bill in all cases
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-where the purchaser could sue for a spe-

cific performance of the agreement. Hop-
'per V. Hopper, 1 C. E. Gr. 147.

See Equity, ? 3, Supra, I 90.

(c) When it lies.

(1) III favor of u'Jiom.

(i) Assignee of contract.

189. The assignee of the vendor under a

contract of sale, may enforce its perform-

ance. Disborough v. Oufcalt, Sax. 298.

190. The assignee of a lease may enforce

a covenant respecting improvements, al-

though he he not named in the instrument.

Conover v. Smith, 2 C. E. Gr. 51.

19 'a. The executors of an assignee of a

covenant running with the land, cannot

enforce it—his heirs may. U. N. J. R. R.

Co. V. Hoppock, 1 Stew. '261, reversing 12

C. E. Gr. 286.

191. The vendee's assignee of a contract

containing a collateral covenant restrain-

ing the assignment of such agreement,

may enforce performance where it appears

that such restraining covenant is but an

incident to the ol)jects of the principal

covenants, which had heen substantially

performed. Grigg v. Landia, 6 C. E. Gr.

494, reversing 4 C. E. Gr. 350.

See Assignment, H 14, 26, B.a.nkruptcy,

^ 26, Contract. ?§ 201, 269, Covenant,,

I? 12, 16-19, 22, 23, l\[h), Equity, I 71.

(ii) Wife against husband.

192. If a husband, who had deserted his

wife, by writing agrees to give her certain

land and money in lieu of all claim upon
him for maintenance, and the wife accepts,

equity will enforce such agreement as part

of the decree for divorce. Calame v. Ca-

lame, 9 C. E. Gr. 441, 10 C. E. Gr. 54S.

193. It is settled that although equity
Avill not enforce an agreement of husband
and wife to live apart, yet a trustee being
a party thereto, the payment of separate
maintenance will be enforced according to

the stipulations. Ibid. 552. See Emery v.

Neighbour, 2 Hal. 142, 150.

If4. The obstacle which prevents the

English courts from enforcing an agree-

ment withoiU the intervention of trustees,

does not exist in this state, since the
jiower to pass upon the propriety of the
separation and the validity of the agree-

ment is possessed by the same court, and
can be regulated bv the same decree.

Ibid. 553.

(iii) Strangers to the contract.

195. Where parties have made a con-
tract which will, either directly or indi-

rectly, benefit a mere stranger, they may,

at their pleasure, abandon it, and mutu-
ally release each other from its perform-
ance, regardless of his interest, unless the
parties, with knowledge that he is relying

on the contract, suffer liim to put himself
in a yjosition from which he cannot rttreat

without loss if the contract is not perform-
ed; in which case he may ask to have the

contract ])erformed. so far as it totiches his

interests. Crowell v. Currier, 12 C. E. Gr. 152.

196. Where a debtor conveys his proj)-

erty to a trustee to pay his debts, his cred-
itors being neither parties to the transfer

nor having directed or assented to it, nor
changed their position in consequence of

it, have no right to ask for its enforcement.
Ibid. 156.

197. Contracts made hy the promoters
of a projected corporation before it was
incorporated, on behalf of themselves and
others engaged in the same enterprise,

have frequently heen enforced against the

corporation. African M. E. Church v. Con-
over, 12 C. E. Gr. 157, 160.

198. A bill by several to compel the

specific performance of a contract for

the sale of real estate, in which the com-
plainants hold distinct rights, cannot be
sustained. Marseli.s v. Morris Canal Co.,

Sax. 31.

199. Where on a contract between A.
and B., the deed is made to C. at the re-

quest of B., C. will not stand in any better

or other situation than B , if the deed had
heen made directly to him. Torrey v. Buck,

1 Gr. Ch. 366.

200. The executors of a mortgagee
have a right to sue as complainants, since

they areentitled to have their testator's

mortgage satisfied out of the property
covered bv it, or out of the proceeds there-

of. Copper V. Welh, Sax. 10.

202. Where a father makes an agree-

ment in reference to his infant child, from
which benefits are to accrue to the child
upon his performing it, after performance,

;
the child, in his own name, may file his

bill to enforce the agreement. Van Dyne
V. Vreeland, 3 Stock. 370; S. G.,\ Beas. 142.

203. The party for whose benefit the

agreement is to be performed, and especi-

ally if any valuable portion of the consid-

eration has been rendered by him, has the

legal right to enforce it. It is of no conse-

quencethat the promise to fulfill it was
not made directly to the pei'son who
is entitled to remuneration. It is enough
if it was made by some one who had au-

thority to make it on his behalf. Ibid.

204." A father agreed with his son to

leave his estate equally between him and
his sister, provided the son would admit

1 his sister to an equal division of an estate

I

which he and his sister had inherited. The
I son having done so, and the father having
made a difi'erent disposition of his prop-

erty. Hehi, that the daughter is no such
party to the agreement as to entitle her to
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have it specifical'v performed for her ben-
]

etit. Johnson v. HubbelL 2 Stock. 332, 341.
,

See Ahatkment, U 58. 59, Accotixt, ? 4.
'

OOKI'ORATIONS, ? 258. COVENANT, 1(6), IV
{!>). Eqiitv, U 7. 108-111, 532, 635, 710,

III((0, EXECUTOKS, I 128.

(2) Against trJioni.

(i) Subsequent purcha.'>er.

2(in. A person who lias contrai'ted for

the purchase of land, may compt'l to

perform the eontrai't. any one who. after

such contract, and with notice thereof, !

takes the lethal title from the vendor. '<

HuHfihwouf V. MitrpJuf, 6 C. E Gr. 118, af-

lirmed, 7 C E. Gr. o3i ; Xcw Barbadoes Co. \

V. Vreeland, 3 Gr. Cli. 157 ;
Downing v. Ris-

In/, 2 McCart. 93; African M. E. Church v.

Chnocer, 12 C. E. Gr. 157, 161 ; Hogan v.

Jacques, 4 C. E. Gr. 123 ; King v. Morford.
Sax. 274. See Fraudulent Conveyances,

l§ 9:'.. 97.

206. This rule applies with added force,

where the contract is of a character which
requires the land for the purposes of a
road, and damages at law might be a very
inadeijuate relief. Xeiv Barbadoes Co. v.

Vrcrland, 3 Gr. Ch. 157, IGO. .

207. In oi'der to hold the title against
such contract, the stdisequent purchaser
must be a bona fide purchaser, without
notice, and must have paitl the ])urchase

money. Haughvout v. Murphy, 6 C. E. Gr.

118. 7 C. E. Gr. 531 ; Hoqan v. Jacques, 4 C.

E. Gr. 123.

208. That he has given a mortgage as

security for the unpaid purchase money
is not sufficient. He is only protected as

to nionev actually paid before notice.

Ibid.

209. As to so much of the purchase
money as remains unpaid after the sale,

the second purchaser is not protected, but
it may be claimed by the prior purchaser.
In such case the purchaser will hold the
legal title conveyed to him free from any
claim under the prior contract, except as

to the purchase money not paid until after

notice of the contract. Ibid.

210. If the amount paid down be handed
back to the second pi^r*-"haser, for the lat-

ter to keep until a mortgage on the prem-
ises should be cancelled of record, and
after notice he subsequently returns it to
the vendor, the second purchaser is not
liable for such sum. Ibid. 120.

211. If, after making contract with K.,
the vendor sells to C, who. before pur-
chasing, had been told that K. held a con-
tract for the same premises, C. does not
stand in the situation of a bona fide pur-
chaser without notice. King v. Morj'ord.
Sax. 274.

64

212. Where a subsequent purcha.ser

promised to let the complainant, a vendee
under a prior contract, remain in posses-

sion during life, biU there is no evidence
that the deed was executed, in part, upon
the consideration of such promise, or that

when made, the subsecpient purchaser
had ever heard of an agreement with the
complainant, or had reason to believe that

the com[)lainant had any equity by reason
of improvements which he had put on the

premises. Held, that the subsequent pur-
chaser is a bona fide purchaser without
notice. DeGroot v. Wright, 1 Stock, bb, 59.

See Contracts, ? 105, Conveyance. |§

118, 119, 132. 142, Equity, U 240, 532, 902,

Fraud, § 57, Fraudulent Conveyances,
IV,

'i 111, Notice, Sales of Land, I'i 154,

155, 251.

(ii) Feme covert.

213. The statutes respecting the rights

of married women do not afiect the prin-

ciple that an agreement signed by both
husband and wife is absolutely void as to

the wife, and will not be enforced against

her, either at law or in equity. Young v.

Paul 2 Stock. 401. 404; Pinner v. Sharp, 11

C. E. Gr. 274 ; Peeler v. Levy, 11 C. E. Gr.

330, 332. See Hulmes v. Thorpe, 1 Hal. Ch.
415.

See Equity, § 658, Husband and Wife,

1? 79-89.

(iii) Lunatics, and purchasers at sheriff's

sale, &c.

214. Where the vendor is by an inquisi-

tion found a lunatic from a date prioi' to

the contract of purchase, the other

party may tile a bill for specific perform-
ance, and obtain an issue to inquire

whether the defendant was a lunatic, or

whether the contract was executed during
a lucid interval ; and if found in his favor,

he may have a decree for specific perform-
ance. Yauge.r v. Skinner, 1 McCart. 389.

215. So, he may ask, in the alternative,

to have the contract either performed or

annulled. Ibid.

216. Wliere the vendor is found a luna-

tic from a date subsequent to the time of

the contract to purchase, but prior to the

execution of the conveyance, the pur-

chaser may enforce the completion of the

contract bv a bill for specific performance.
Ibid.

216«. Where there were several legacies

charged on land which the devisee after-

wards agreed to sell, and his vendee with-

out notice paid part of the purchase
money and went into po.ssession, and a

judgment for one legacy was subsequently
obtained against the devisee and the

premises sold thereunder, the purchaser
at the sheriff's sale, having notice, may be
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com
man

ipelled to perform. Skillman v. Skill-

', MS. 1797, Howell, C.

See Contracts, U 16, 17, l{b){2), 228,

CONVEYANCK. II, EQUITY, U 141, 968,

Frauds and Perjuries, U 22, 23, Sales of

Land, U 52, 53, Partition, g 70.

(d) As to title.

(1) When doubtful.

217. Equity will never compel a pur-

chaser to take a douhtful title, which can

only be settled by litigation, or where
the purchase would ex[K)se him to the

hazard of such proceedings. Bohb.'i v.

Norcrons, 9 C. E Gr. 327 ; St. Mary's Church

V. Stockton, 4 Hal. Ch. 520; Chambers v.

Tulane, 1 Stock. 146.

218. That may be a good title at law,
which a court of equity in the exercise of

its discretion, will not force on an unwill-

ing purchaser. Ibid.

219. If there is such an uncertainty

about the title as to affect its marketable

value, although a court might consider

if. good, still the contract may not be spe-

cifically enforced. But there must be

some debatable grounds on which the

doubt can be justified. Vreeland v. Blau-

velt, 8 C. E. Gr. 483.

220. Equity will not enforce the specific

performance of a contract at the instance

of a vendor, where his title is involved in

difficulties which cannot be removed,
although it may be a case where an ac-

tion at law can be maintained for dam-
ages. Johnson v. Hubbell, 2 Stock. 332, 342.

221. A court of equity ought not to en-

force the specific performance of a con-

tract for the purchase of land, under a

sale which a competent tribunal had
j

pronounced unauthorized and illegal,
j

Young v. Rathbone, 1 C. E. Gr. 224.

222. Nor compel a purchaser to accept

a title depending upon an illegal and in-
|

valid sale, while it remains open to review,
'

although the judgment unreversed might
be conclusive upon the party's rights.

Ibid.

(2) Encumbrances.

223. A vendor under a contract to convey
is bound to give the vendee a deed for the

premises free and clear of all encum-
brances. Young v. Paul, 2 Stock. 401, 405.

224. If a vendor asks performance of

an agreement sti[)ulating for a good and
sufficient title, clear of all encumbrances,
the court would not compel the vendee to

perform, unless the wife joins in the

deed. Ibid.; Hulmes v. Thorpe, 1 Hal. Ch.

415, 423. •

225. h\ such case where the vendee asks

performance, and it satisfactorily appears
that the vendor's wife refuses to join, the

vendee will have his election to take the
deed without the wife's signature, or resort
to his action at law for l>reach of the
agreement. Hulmes v. Thorpe, 1 Hal. Ch.
415, 423.

226. Whether, where the vendor and
his wife lived apart, the court would
decree that he deliver a deed executed by
himself and wife, on the ground that

since she had already acknowledged the
deed, it should be considered as equiva-
lent to her express consent to execute it.

Ibid.

227. In such case, it would be safer for

the court to decree the delivery of the
deed already executed. Ibid.

228. Prior encumbrance existing on the
propeity, and known to the purchaser,
is not a bar to a specific performance

;
but

it may be referred to a n^astei' to encpiire

as to the amount of the encumbrance and
state of the title, that the court may judge
and take such order as may be expetlient.

Rodman v. ZiUey, Sax. 321.

229. Where one of the heirs had mort-
gaged his undivided share, and afterward
the defendant, who was also one of the
heirs, with knowledge of such encum-
brance, agreed to execute releases, he can-
not refuse because by reason of such en-

cumbrance he could not accomplish the
object which induced him to make the
agreement. Soper v. Kipp, 1 Hal. Ch. 383,

387.

230. Although a complainant acted in

good faith, and supposed he could give a
good title, the defendant will not be com-
pelled to a specific jDerformance where he
must take his title subject to any encum-
brance not agreed upon. Chambers v.

Tulane, 1 Stock. 146.

231. Where a decree and execution are

against the wife of a mortgagor, and it

afterwards proves that her right in the

mortgaged premises is not released, a
specific performance will not be decreed,

although the property was sold subject to

all prior legal encumbrances. Ibid ; Ely
V. Perrine, 1 Gr. Ch. 396.

232. Under such circumstances, to en-

able the sherifi' to maintain a bill for a
specific performance, the property should

be sold with a distinct recognition of the

dower right of the mortgagor's wife. Ibid.

See Covenant, | 6, Dower, 111(c)(1),

Sales of Land, | 180.

(3) Warranty.

233. In the absence of any stipulation

that the purchaser shall have a convey-
ance with such covenants, equity will not

compel the vendor to enter into any cove-

nants for title, where no defect in the title

is disclosed. Lounsbery v. Locander, 10 C.

E. Gr. 554.

235. Where there is no proof of fraud
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on the part of the vendor in his wife's re- I

fusiil to join in the execntion of a deed
nnckM- the contract, and the vendee is un-

wilhng to pay the hahiiice and accept

a deed from tlic vendor alone, specilic

l)erformance wiU he refnsed. Reilly v.

5»i///i, IOC. E. Gr.158.
230. Aliter, wliere l>er refnsal is owing

to the hnsband's frand. Young v. Paul, 2

Stock. 401.

237. As a general rule, specific perform-
ance will not he decreed, if the vendor
cannot make a good title, allliough the
contract has made no provision as to
covenants of warranty to he inserted in

the convevance. Bowcu v. I'ickcr.'i, 1 Gr.

Ch. 520.

238. But if it clearly appear that it w'as

the intention of the parties that the
puri'haser should take the risk on himself,

and receive only a conveyance of such in-

terest as the vendor had, a specific per-

formance of the contract will be decreed
against the purchaser, although the ven-
dor has no title. Ibid.

239. If the construction of the agree-
ment he doubtful, the doubt should be
resolved in favor of the defendant. Ibid.

521.

See Conveyance, § 42, S.\les of Land,
11(6).

(e) Performance in specie.

(1) By the vendor.

240. Where, from the nature of the
relief sought, performance of a contract
in specie will alone answer the ends of
justice, equity will decree specific per-

formance. Shinier v. Morri.^ Canal Co., 12
C. E. Gr. 364.

241. Where land-owners agreed to con-
vey lands for the construction of a turn-
pike, it would seem that they should per-
form their contract, since it is of a char-
acter requiring the land for the purposes
of the road, and damages at law might he
a very inadequate relief, unless there be
very substantial reasons urged against it.

New Barbadoes Co. v. Vreeland, 3 Gr. Ch.
157, 160.

242. In coming to a conclusion in the
case, the court will consider the necessity
that exists on the part of the complain-
ants to have possession of the land itself.

Ibid.

See CoNTR.\CTS, U 261. 262, Equity,
^ 1245, Husband and Wife, U 79-87,

Sales of Land, §§ 177-179. Supra, g 227.

(2) By the vendee.

243. It constitutes no objection to the
relief prayed for that the application is

made by the vendor to enforce the pay-

ment of the purchase money, and not l)y

the vendee to compel a delivery of the
title. Hopper v. Hopper, 1 C. E. Gr. 147.

244. lint where tlie contract is nc-t ca-
pable of being performed by reason of
some didiculty inherent in the subject-
matter of the contract, a specific perform-
ance will not he decreed. Ibid.

245. Where the vendee alleges that he
entered into the contract in good faith,

expecting to get from his wife the money
with which to make payment on the con-
tract, that she refused to advance the
money, and that he was unable to procure
the money elsewhere. Held, to be no de-
fence. Ibid. 148, 149.

246. Such case is not exposed to the ob-

jection which lies to a decree for specific

performance of a contract made h\ a hus-
band to convey land, the title to which is

in his wife, or which is subject to her
dower. In the latter case there exists the
objection that the decree of the court lays

the strongest constraint upon the wife to

part with the title to her land which can-
not be aliened without her free and volun-
tary consent. Ibid. 149.

See Equity, ? 363. Infra, | 264.

(f) Compensation.

247. In cases where a specific perform-
ance of the agreement has become impos-
sible, or from the nature of the contract
cannot be decreed, the party aggrieved isj

entitled to compen-sation in damages for

the non-performance of the agreement.
Copper V. Wells, J>ax. 10.

248. A vendor will he required to allow
compensation, in case he is able to make
title for a part, but not for the wbole, if

the vendee consents to a part performance
with such compensation. Lounsbery v.

Locander, 10 C. E. Gr. 554, See Infra, | 262.

249. The court has power to decree com-
pensation for the lands of the wife which
the husband cannot convey, but its exer-

cise is discretionary. Peeler v. Levy, 11 C.

E. Gr. 330.

250. Compensation is to be awarded,
when it appears from a view of all the cir-

cumstances of the case, that it will sub-

serve the ends of justice ; it will be denied,

when, upon a like view, it appears it will

produce hai-dship or injustice to either of

the parties. Xo inflexible rule can be
adopted. Ibid.

251. Generally, it will be denied where
the party asking it had notice at the time
the contract was made, that the vendor
was agreeing for more than he could give

or convey, and it appears the vendor has
not, in consequence of the contract, placed
himself in a situation from which he can-

not extricate himself without loss. Ibid.

252. Where the jjarty seeking perform-
ance knew at the time the contract was
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made, that the dofendant did not have title

to part of the hind, shi)\v.s no special ground
entitling liim to e(initahle relief, has not
changed his situation in consequence of

the contract so that he would sutler loss,

and his claim to relief stands solely upon
his riglit to the advantage ohtained l)y the

contract, and nothing ajUJcars IVoni which
it can he fairly inferred, that a suit at law
will not afford him full and complete re-

dress,— a court of equity will, in the exer-

cise of a sound discretion, deny compensa-
tion, and leave the complainant to his or-

dinary legal remedy. Ihid.

253. This rule is put on the ground that

it is unconscionahle for one man to take
the promise of another to do a particular

thing, which at the time the promise is

made, the promisee knows that the prom-
isor caimot perform, (except liy the consent
or concurrence of a third person, and
then when consent or concuricnce is, in

good faith, refused hy such third ])erson.

to demand a strict and literal fuliilment of

the promise. Ibid. 882.

204. In such case he contracts with
full notice of the uncertainty or hazard
attending the proniissor's ahilily to per-

form, and has no right to ask the extraor-

dinary aid of a court of conscience in re-

pairing the loss which he has sustained

by the non-fullilment of the contract.

Ibid. 888.

255. A hill tiled for perl'oi-mance of a
contract to convey a house and wharf,

»nd dismissed for abandonment hy the
complainant, will not he I'ctained to com-
pensate him for being deprived <^f the
possession of the wharf—his remedy is at

law. King v. Morford, 8a .x 274, 282.

250. Compensation or allowance refused

to either i)arty in respect to lands which the
vendor lield contracts for, but whs unable
to convey. King v. Rucknwn, 9 C. E. Gr.
298,556.'

257. 1'he rule of law, that where a

vendor of real estate unwarrantably refuses

to execute hi.s contract, the rule of dam-
ages applicable in cases of sale of pci-sonal

property is in all respects apposite, and
that the nieasure of damages is tlie (iiller-

ence between the contract jnice and the
market value at the stipulated time of
delivery, will be adopted as the rule for

the measurement of damages in a suit iov

specific performance, where it suffices

for the equities of the case. Ibid.

258. On denying specilic performance at

the suit of tlie vendee who had gone into
possession under the contract, it is within
the jurisdiction of tlie court to order the
vendor to make comi:)ensation to the
vendee for what he has done and paid
toward fuUilling the contract. liodaoeU v.

Lawrence, 2 Hal. Ch. 190.

259. A claim for deduction on account
of the want of possession of a ]»irt of
the premises was refused, because the fair

construction and operation of the contract
is to convey, subject to the estate whicli
the party in possession might have in the
premises. McDavit v. Pierrepoint, 8 C. E.
Gr. 43.

2()0. A decree cannot be made for the
repayment of the money paid on signing
the contract, under a prayer for general
relief in a suit for specific performance.
Welsh V. Bayaiul {) C. E. Gr. 186.

2()0a. Where tlie encumbrances on the
land were so large that the vendor was
unable to remove them. Held, that the
vendee should either assume or pay them,
and receive allowance therefor on the pur-
(;hase money. King v. Riickman, 6 C. E.
Gr. 599, 607.

261. The defendant agreed by parol to
purchase property at a sheriff" 's sale and
hold it for the benefit of the defendant in

execution, the latter at the time of the
agreement assigning to the former twenty-
live shares of stock in order to make the
purchase •' more beneficial to liim." Held,
that the stock stood as collateral security,

and that the purchaser must account for
its value, it having been sold by him.
Merritt v. Brown, 6 CC E. Gr. 401.

See Contracts, H 126-129, 164, 168, 239,

240, Dam.-vges, Equrrv, ^ 1282, Inter kst,

11 12, 13, Partition, ^ 70, Sales of Land,
U 174, 177, 180-lS2rf, 244. Supra, 20rt.

(g) Indemnity.

262. The general doctrine in equity is,

that a purchaser, on a- bill for specilic per-

formance filed by the vendor, will not be
compelled to accept compensation or in-

demnity. Lounsberxi v. Locander, 10 C. E.
Gr. 554", modifying 9 C. E. Gr. 418.

263. A court of equity will not compel
the vendor to give indemnity except (uider

extraordinary circumstances, nor decree
a covenant of indemnity against him,
unless the parties have contracted for
it. Ibid.

264. Upon the fait!, of an agreement to

convey, the com])lainant purchased a farm
which together with a sum of money was
to be exclianged for the defendants farm,

the latter having consulted and obtained
his wife's consent thereto. On the defend-
ant tendering a deed not signed by his wife,

as the refusal of the wife to unite in

the conveyance was owing entirely to

the contrivance and fraud of the defend-
ant, who in this w.iy was endeavoring to

deprive the complainant of the benefit

of a specific performance of the contract.

Held, that the court should order the

agreement performed, and tlie convey-
ance to be so made between the parties

that the coini)lainant may hold in the land
which he conveys an indemnity against

any future claim to be set u]) by defend-

ant's wile. Young v. Paul, 2 Stock. 401.



SPECIFIC PEEFORMANCE, II. 1013

The Enforcement.

205. The power of the court to direct

indeiiiiiity in siu'li ciisc caiiiioL bo (Uuiied;

it is the ])roper and niitural m<>ih> of ad-

ministering equity between tho parties.

Ibid.

2tU). Casi^s where the wife's refusal
was bona fide, and not the result of the
husband's interference, or cases wliere an
action for chvniages would give adequate
reih'ess. are not within the ruling of this

case. Ibid., Ri/n'son, J.

2()7. Tlie controlling equity of the case
is, that upon tlie faith of the agreement
with the defendant, the complainant was
drawn into the purchase of a farm, not for

himself, hut for the defendant. He, com-
plainant, was thus placed in a position

from which he could not extricate himself.

Ibid.

2(i8. But a decree of indemnity against
the wife's claim will only be made where
it appears that her refusal to convey is not
her voluntary act, but is made in bad faith,

by the device of tlie husband, in order to

escape from his contract. Peeler v. Lexn/,

11 C. E. Gr. 330; Hawralty v. Warren, 3 C.

E. Gr. 124, 128.

268a. If both parties are deceived aiid

disappointed by the wife of the vendor
refusing to execute the deed, the vendee
is not alone entitled to all the benefit

derived from his possession, but may be
compelled to account to, the vendor.
Dean v. Dean, 1 Stock. 425, 428.

2686. A fund in court imder a foreclosure
suit was held to belong to the assignee of
the mortgagor who had been adjudged a
bankrupt, but was retained in court sub-
ject to a formal application by the pur-
chaser under the foreclosure (complainant
in the suit for specific performance), for

indemnity out of the same, for money by
him paid in purcliasing an outstanding
title, superior to the bankrupt's, to a part
of the mortgaged premises, which he had
contracted to sell to such purchaser, but to

which lie had no title at the time of mak-
ing the contract, whereupon the suit for

specific performance was brought; and
also for indemnity for expenses of the fox'e-

closure suit, made necessary, in order to

free the title from the lien of the inchoate
right of dower of the bankrupt's wife.

Phillips V. Helmbold, 11 C. E. Gr. 202.

See Conveyance, I 42, Husband and
Wife, I 86.

(h) Security.

269. When asked to decree the specific
performance of a contract, the court will
not decree that a deed be given, with-
out making provision for the security of
the purchase money, or requiring any-
thing: to be given by the complainant as
evidence of his further indebtedness for

the purchase money, unless satisfied of
the sufficiency and suflicient convenience
of the agreement itself as a lien for the
purchase nionev. Van Scoten v. Albright, 1

Hal. Ch.4(;7, 470.

270. Although the purchase money
might be a lien, it is not such a one as

the court should leave to the defendant,
when asked by the complainant to enforce
performance of the agreement. Ibid.

271. So, where the terms of the agree-
ment were that the complainant should
pay part on the day when possession was
to be given, and the remainder in instal-

ments, and on such day tendered the sum
and demanded the deed and possession.
Held, that if he is unwilling to give a mort-
gage his bill will be dismissed Ibid.

271a. A non-resident vendee of lands
filing a bill for specific performance of the
agreement to convey the lands to him,
was required to pay into court the consid-
eration that was to have been paid at the
time of the execution of the deed, though
he was not in possession. Binns \. Mount,
1 Stew. 24.

See Sales of Land, | 73.

(i) Equitable conditions and credit.

272. When a contract wliich should be
enforced contains inequitable provisions,
equity will de(;ree performance of it, only
upon such terms and with such restric-

tions as to secure equity in the premises.
Miller v. Miller, 10 C. E. Gr. 355, case re-

versed, 12 C. E. Gr. 514.

273. Specific directions by the court, as

to the carrying out of the agreement ; the
terms of the mortgage to be given for the
purchase money ; and tlie disposition of
the purchase money and securities. Ibid.

274. In decreeing performance, the
court may give a day or prescribe equit-

al)le conditions. HiUnies v. Thorpe, 1 Hal.
Ch. 415.

275. Where it is a part of the contract
of sale that the purchaser shall have a
certain time for the payment of the pur-
chase money, he will be entitled to the
same credit on tlie subsequent execution
of the contract by the court, the post-

ponement of such execution having been
occasioned by the misconduct of the ven-
dor. King v. Ruckman, 9 C. E. Gr. 298,

557.

276. The defendant consenting to the
stating of an account of tlie transactions

between himself and the complainant, it

was so ordered. Clow v. Taylor, 12 C. E.
Gr. 418.

277. When a vendor refuses to convey
real estate according to his agreement,
and keei:)s the vendee out of possession,

and the rents and profits are less than the
interest on the purcliase money, the ven-



1014 SPECIFIC PERFOEMANCE, II.

The Enforcement.

dor will take the interim rents and profits.

King v. Buckman, 9 C. E. Gr. 298, 557.

See Equity, ? 1232. Interest, | 12, Eail-

KOAD CORPOEATIOXS, § 114a.

(j ) Laches.

(1) In performing.

278. A party seeking the speciiie per-

formance of a contract, must show that

he has performed, or been ready and
willing to perform all the essential

terms of his contract. And it is material

to consider how far the reciprocal obliga-

tions of the party seeking relief have been
fairlv and fullv performed. Ci-ane v. De
Camp, 6 C. E. Gr. 414, 420 ; 3Ierritt v. Broum,

4 C. E. Gr. 286, 6 C. E. Gr. 481 ; Thorp v.

Petit, 1 C. E. Gr. 488; Thompson v. Tod,

Pet. C. C. 380. 387.

279. The continuing failures of the

complainants to make payments, and the

long extensions, vexatious and harassing

to the defendant, in the straits in which
the latter was suffering, constitute Inches,

and are proper for the court to consider.

Ibid. See Infra, § 307.

280. The feet that the complainant,
when called on to perform the contract on
his part, has refused or omitted to do it,

will bar his claim to specific performance.
MerrJtt v. Broum, 4 0. E. Gr. 286; Earl v.

Hahey, 1 McCart. 332.
281* The defendant agreed by parol to

purchase property at a sheriff's sale for

the benefit of the defendant in execution,

and that the defendant in execution should
raise the purchase money, and take the

propprty within sixty days after the sale.

Admitting that the time for redemption
was not definitely fixed by the agreement,
yet the defendant in execution having
failed to raise the money and redeem the

property for over two years, and having
permitted the purchaser to improve the

property, and in some respects use it as

his own, the right to enforce the specific

performance of the contract is lost S. C.

6 C. E. Gr. 401.

282. It is no objection that tender of the

balance of the purchase money was not

made to the vendor until after the suit

was commenced, where the agent who
made the sale informed the vendee that

his principal had repudiated the contract.

Reynolds v. 0'A>///, 11 C E. Gr. 223. See
II((iigh trout V. Boisaubin,o C. E. Gr. 315, 322.

283. When the defendant binds himself
to convey on or before a certain day, and
the complainant agreed to pay on the

deed being executed, the complainant is

not in laches in not tendering himself
ready to pay, if the deed has not been exe-

cuted or tendered. Huffman v. Hummer,
3 C. E. Gr. 83.

284. But a delay of six days in de-

manding a deed will not be esteemed
laches. Ibid.

285. Although the complainant be in

laches, yet if satisfactorily accounted for,

it will not defeat his right to a decree.

Ashmore v. Evans, 3 Stock. 152.

286. If the defendant acquiesce in

the delay, he is not at liberty to take ad-

vantage of it. Ibid. 154.

287. Performance of an agreement to

execute a release of real estate may be
decreed, if the party asking perform-
ance is able and willing to perform his

part of the contract at any time l)efore

the decree. Soper v. Kipp, 1 Hal. Ch. 383.

288. In order to ascertain such fact, a
reference was made to a master. Ibid.

289. If A. agrees to convey to B., and
dies before the deed is to be executed and
delivered, and on such day the heir-at-law

and widow refuse to execute the deed, the

land having depreciated, and creditors not
being interested, specific performance will

not be decreed against B. at the instance

of the administrator of A., for the benefit

of the widow. Reddish v. Miller, 12 C. E.

Gr. 514, reversing 10 C. E. Gr. 354.

290. In such case where the contract

could not be executed on account of the

refusal of the heir-at-law to join in the

deed, the bill w^as dismissed as to the ven-

dee, but retained as to the other parties,

in order that the question might be raised,

whether the widow is entitled to anv re-

lief. Ibid.

291. In such case it is not the duty of

the vendee to pursue the widow and urge
her to join, nor are his rights affected

because of his failure to do so. Ibid. 520.

292. Where it is objected that although
the vendee tendered the purchase money
and demanded a conveyance, he did not

expect that the tender would be accepted,

and did not really desire that it should be.

Held, that it is not recpiired that the ven-

dee should be anxious for the execution of

the contract; he might even repent of it,

provided he is ready to abide by it, and
does all that he is under legal obligation

to do. Ibid. 520.

See Appraisers, | 2, Condition, I 40,

CoNTR.iCTS, V(6), § 261, Equity, V(/)(1),

Sales of Land, U 8, 208, 210, 234.

(2) In bringing suit.

293. Mere lapse of time, in itself, con-

stitutes no bar to a decree for specific per-

formance. Neie Barhadoes Bridge Co. v.

Vreeland. 3 Gr. Ch. 157.

204. The court will see that no experi-
ment is practiced by the complainant,
by waiting to see whether it is advantage-

ous to him to have the agreement carried

into effect before he seeks relief, and if the

delay, under the circumstances, amounts
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to an abandonment of the contract, relief

will l)t' denied. Ihid.

lJ'J-"). .Spc'cilic ijerforniiince of a contract
for the conveyance of laml decreed after

tlie hipse of twcnty-tlirce years, where tlie

vendee had heen in possession, and no
change had taken place in the circum-
stances of the jjartics to the agreement,
the defendant holding under a volun-
tary conveyance from his father, the
vendor. Ibid.

2%. Where the complainant stood pas-

sively hy two years after he had heen
notilied that the premises would he .sold,

and nu)re than eighteen months after the
.sale had heen made and the purchaser was
in po.ssession, and no satisfactory reason
was shown fordelav.the hill was dismissed.
Gnriss v. Garhs, 1 C. E. Gr. 79, 83.

207. Specific performance is relief which
equity will not give, unless in cases where
the parties seeking it, come as promptly
as the nature of the case will permit. Van
Dori'ii V. Robin.ion, 1 C. E. Gr. 257.

298. Delay, amounting to apparent neg-
ligence, may be explained; and under
special circumstances, as where there is a
difficulty al)out the title, it presents no bar
to relief. King v. Morford, Sax. 274.

299. M , in 1822. enters into articles of
agreement with K., to sell him a house
and lot and one-fourth of a wharf, for six

hundred dollars, '' to he jiaid in one year,
upon receiving a good title." K. enters
into posses.sion of the premises, hut is soon
alter ousted of the wharf by P., claiming
under an adverse title; upon which M.
brings an ejectment against P. to recover
possession of the wharf; and the contract
for the sale liy M. to K. remains unexe-
cuted until 1829, when K. tenders the
money to M. and demands a deed. Held,
that K. has not forfeited the privilege of
coming into this court, for a specific per-

formance, by the mere lapse of time. Ihid.

300. Although poverty may he an ex-
cuse for delay in enforcing a contract, it is

no excuse for not notifying innocent pur-
chasers. Dean v. Dc(in, 1 Stock. 425. 432.

301. A delay of two years and a half
not accounted for in bringing suit to corn-

pel specific performance, is fatal to relief

Hanghirout v. Murphy, G C. E. Gr. 118,

affirmed, 7 C. E. Gr. 531
302. A party wlio Avoukl seek specific

performance must be V)rompt in a.sking

the aid of the court. Unreasonable de-
lay will, of itself, be often a bar to a suit

of this character. Merritt v. Brown, 6 C. E.
Gr. 401 ; Gariss v. Gariss, 1 C. E. Gr. 79.

See Lawrence v. Lawrenc, C. E. Gr. 317.

303. But a delay of fifteen days in bring-
ing suit will not be esteemed laches. Huff-
ifnan v. Hummer, 3 C E. Cir. 383.

304. What delay will become such laches

as to forfeit the right to enforce specific
performance, must depend on the circum-
stances of each case. While equity re-

' quires the party who would enforce speci-
fic performance to lie vigilant and j)rompt,
it does not discourage purposes of settle-

ment, or reasonable delays for that pur-
pose. Haughwout v. Boisaubin, 3 C. E. Gr.
315.

305. A delay of fifteen years in calling
for the specific performance of a parol
contract for the conveyance of land, with-
out any attempt to enforce it in the life-

time of the contractor, is a circumstance
of great weight against the party seeking
performance, and will render necessary
more strict and full proof, and a closer
scrutinv of 'he evidence. K\ire v. Eyre. 4
C. E. Gr. 102 ; Dean v. Dean, 1 Stock." 425

;

Lokerson v. StiUwell, 2 Beas. 357, 359.

306. But a delay of two and a half
months after taking oat letters of admin-
istration, which was on the day when the
deed was to be delivered, does not deprive
complainant of the right to bring his suit.

Miller v. 3Iiller. 10 C. E Gr. 354, case re-

versed, 12 C. E. Gr. 514.

307. The gross neglect on part of
the complainant in the payment of inter-

est and principal pursuant to the contract,
and his laches in not tendering payment
and bringing suit for nineteen \-ears after

he should have paid the whole considera-
tion, and not then, until an ejectment was
commenced against him, would deprive
him of the right to performance, if the
defendant was . not willing to perform.
McDavit V. Plerrepnint, 8 C. E. Gr. 42.

308. Unreasonable delay in bringing suit

will be a defence to the relief, especially
where the other party has made improve-
ments in the meantime, or the property
has greatly increased in value. Johns v.

Xorris, 7 C. E. Gr. 102, case reversed, 12
C. E. Gr. 485.

309. Although it may be held in some
cases that a unilatei'al contract may be
made mutual by filing a bill off'ering to

perform, yet on such contract more
promptness is required, both in offering

to perform and in bringing suit, than
where the contract is mutual. Cooper v.

Carll'ile, 2 C. E. Gr. 525.

310. A delay of fifteen years, or until

the value of the projoerty or the riglits of
the parties have materially changed, will

bar the suit. Ibid.

See Equity, U 458, Y(/)(l).

fkj Pleading.

(i) Bill, and efiect of filing.

311. A contract ceases to be unilateral
by filing a bill, since the party who was not
before bound thereby puts himself under
all the obligations of the contract. Cooper
V. Carlisle, 8 C. E. Gr. 536, 537. See Supra,

312. But not where the bill does not set-
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tie or define how nuich land it accepts or

oH'ers to pay for, ai)d fifteen yeai's liave

elapsed before the filing of tlie bill, a period
exceeding the reasonable time allowed a
pnrchaser to accept an optional contract.

.S'. C, 2 C. E. Gr. 525, 534.

813. Where the parties who shonld have
conveyed, wonld not do so on the day the
bill was filed, or at any time before, and
eqnity conld not compel a conveyance
nntil a final deci'ee, it is not equitable to

regard the filing of a bill as an ofler of a

deed. Reddish v. Miller, 12 C. E. Gr. 514,

518, reversing 10 C. E. Gr. 355.
_

314, Where one of the principal ques-
tions at issue in the litigation, is whether
the i)urchasers are entitled to have a con-
veyance, until that be judicially deter-

mined it cannot be known whether an
ofier of a conveyance would be made.
Ibid. 519.

314a. The bill must state the lacts which
are relied upon as part performance. Van
Dyne v. Vreeland, 3 Stock. 370.

315. If a deed to a subsequent purchaser
be not known to the complainant at the
filing of the bill, and the answer states

the giving of such deed, the bill may be
amended so as to make the purchaser a
party. Haughiuout v. Murphy, 6 C. E. Gr.

118, 122.

31G. Notice of such deed to the vendee's
solicitor is sufficient. S. C, 7 C. E. Gr.

531, 550. See Attorney, | 47.

See Amendments, § 158, Equity, ^| 809,

968, Frauds and Perjuries, V.

(2) Plea and answer.

(i) Defences.

317. The defence of a bona fide pui'-

ehase may be made by plea, in bar of dis-

covery and relief, or by answer, in bar of
relief only. Haughwout v. Murphy, 7 C. E.
Gr. 531.

318. If made by plea the payment of
the wliole of the consideration must be
averred; an averment thiit part was paid
and the l)alance secured by mortgage, is

not sufficient Ibid. 547.

319. Proof of the payme.jt of the whole
purchase money is essential to the defence,
whether it be made by plea or answer.
Ibid.

319a. The defendant must not only deny
that he had no notice before the time of
purchase, but also that ho had none before
or at the time of executing the deed.
Dean v. Anderso7i, 3LS. 1810, Bluowfield, C.

See Contracts, ?^ 261, 332, Equity, |§
913-916. Estoppel, § 143, Frauds and Per-
juries, V, Partition, § 24, Salks of Land,
^225.

(ii) Eff"ect.

320. Where tlio answer denies tlie al-

leged parol agreement of wbich discov-
ery and jjerformance is sought, the juris-

diction of the court is at an end. Jones v.

Sherwood, 2 Hal. Ch. 210
321. An objection that under the pro-

visions of a lease, the lessee did not make
an offer to arbitrate respecting the value
of improvements, cannot be set up, where
the answer admits that he requested to l)e

paid therefor, and was told that nothing
would be done in the matter until after

the rent was paid. Berry v. Van Winkle,
1 Gr. Ch. 269, 276.

322. The defendant is estopped from in-

sisting that a contract lacks precision in a
l)articu,ar which is distinctly stated and
admitted bv him in his answer under oath.
Bobbins V. ^McKnight, 1 Hal. Ch. 229, 642,

643.

(1) Proof.

323. Where the defence of a condition
is not an answer to any charge of the bill,

the defendant is bound to prove such
condition. Casler v. Thompson, 3 Gr. Ch.
59, 60.

324. Where a parol agreement was sub-

sequently vax'ied and reduced to writing

by the vendor himself, by which it was
agreed that the wife should take the title,

instead of the husband, the writing is con-
clusive against the vendee as to any con-
dition not contained therein. Richards v.

Gree7i, 8 C. E. Gr. 536, 540.

325. Where a party relies upon a parol
agreement, he must not only prove the
fact of an agreement, but he must estab-

lish its terms with certainty. Smith v. Mc-
Veigh, 3 Stock. 239 ; Aekerman v. Ackerman,
9 C. E. Gr. 315. See Frey v. Boylan, 8 C. E.
Gr. 90.

326. Evidence of a contemporaneous
understanding and agreement between
the parties, by parol ])roof merely, in the

absence of any allegation or pretence of

fraud, accident or mistake, is inadmissible
to varv a contract in writing. Rittenhouse

v. Tomlinson, 12 C E. Gr. 379.

327. Upon a bill for specific performance
of a written agreement for the conveyance
of land, ))arol evidence is incompetent to

lay the ground for compensation for a
deficiencv. Aat. Iron Co. v. Bruner, 4 C.

I

E. Gr. 33i2.

j

328. What lands were intended to be
embraced in the contract, can l)e sutii-

i ciently gathered from contract, bill, and
answer, witlujut resorting to pnri^l evi-

dence to warrant a decree for specific per-

formance. King V. Rucknian, 6 C. E. Gr.

600.

329. Where the contract as proved was
made at a time and for a consideration

ditierent from those set out in the bill.
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Held, that the terms of the contract must '

be clearly proved before a party is entitled

lo a decree for its specific performance.
Lokemon v. Stilhrfll, 2 Beas. 357.

330. Qnery. Whether from the circum-
stance of a complainant improving the
projjcrty the court will infer an ;icreement
of which they will decree a specitic per-

formance De Groot V. Wright, 1 Stock.
.').3. (;o.

332. Unsupported parol evidence of con-
versations with a deceased person, made
seveiteen years after the conversations
took place, is not satisfactory proof of a
contract, to sustain a suit for specific per-
formance of a parol aa^reeinent. Cooper w
Carlisle, 2 C. E. Gr. 52.5.

333. It constitutes no variance that the

contract as set out in the bill purports to

have been made between the parties to

the bill, and the one produced appears to
i

have been made between the complainants
|

and many others besides the defendant, if I

the contract is several. Xnc Barbadoes
Co. V. Vrecland, 3 Gr. Ch. 157, 160.

See Agency, I 46, Amexdmexts, ? 150,

Co\-TRACTS, 111, §? 242, 255, 273, CoxvEY-
AXCE, VI(6). § 307, Equity. | 1142, Evi-
DEXCE, IX, Fr.4L"DS AXD PERJURIES, §| 22, 23.

(mi Costs.

334. Where the refusal of a sheriff to con-
vey arose from a defect of title, without

,

laches, costs were refused. Ely v. Perrine, \

1 Gr. Ch. 306, 403.

335. So, wiiere the vendor, an executor
of an executor, had obtained written opin-
ion of counsel that he had power to con-

,

vev lands of the first testator. Chambers
V. 'Tnlane. 1 Stock. 146. 158.

336. Also, where an administrator filed

his bill after depreciation of the premises
in value, and a refusal by the widow and
heirs-at-law of his intestate (the vendor) to

make a deed. Reddish v. Miller, 12 C. E.
Gr. 514. 521.

337. Refused to heirs, who filed their bill

in good f;iith, notwithstanding question-
able conduct of the vendee. Lokerson v.

Stillurll. 2 Beas. 357. 3(54.

338. Not allowed vendor, although ven-
dee had abandoned tlie contract. King
V. Mor/ord, Sax. 274. 282.

339. Although performance was decreed,
costs were denied on the ground of com-
plainant's laches. Aew Barbadoes Co. v.

Vreeland, 3 Gr. Ch. 157. 163.

340. Bill by vendor dismissed on account
of his misrepresentation, but costs not al-

lowed tlie vendee because of his laches.

Milhr V. Chetirood, 1 Gr. Ch. 199, 209.

341. So, where the conduct of the ven-
dor, when called upon to perform, was
inequitable. Stoulenburr/h v. Tonipkitis, 1

Stock. 332, 346.
'

'

342. Costs refused a vendee on account
,

of his folly, although his right to perform-
ance was established. Pickle v. Auble, 3
Gr. Ch. 315, 330.

343. So, where both parties were in fault,

in consequence of a misunderstanding a.s

to terms and time of pavments. Sharp v.

Trimmer. 9 C. E. Gr. 421, 426.

344. Where the bill was disnii.ssed, but
the principal ground of defence, (the
drunkenness of defendant procured by
complainant, and iinijosition), was not
proved, costs were disallowed. Peeler v.

Levy, 11 C. E. Gr. 330, 336.

345. Where the procuring of nece.s.sary

relea.ses, Wiis doubtful, costs were reserved.

Soper v. Kipp, 1 Hal. Ch. 383, 388.

(6)

(7)

(8)

STATUTES.

I. COXSTRUCTIOX.

(a) Judicial interpretation.

(b) Genei-al rides.

(1) The old law, mischief and
remedy.

(2) In derogation of subsequent
legislation.

(3) Strict construction.

(4) Penal statutes.

(5) Ut res magis valeat quam
pereat.

When common law and
statute differ.

Retrospective statutes.

Usage.

(9J Effect of a general revision

of laws.

(c; Particular canons.

(1) How words are construed.

(2) Context.
(i) Viewed as a whole,

(ii) Title,

(iii) Preamble.
(iv» Purview.
(v) Proviso.

(3) Subject-matter.

(4) Effect and consequence.
(5) Reason and spirit.

{d) In pari materia.

{ e ) Particular words.

II. OPER.vriox.

III. Repeal.

(a) Express.

(b) Implied.

(c) Effect.

IV. Private Acts.

Y. FoREiGX Acts.

VI. UxiTED States Statutes.
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Construction.

I. Construction.

(a) Judicial interpretation.

1. Courts of law are the pro^jer tribu-

nals to construe statutes. Equity, |g 73,

74. See Constitution. |i 234-242.

2. In cases wliere tlie intention of the
leoislature, by the words of the statute, is

improbable. United States v. Tlw Hunter,
Pet. C. C. 10.

3. When the words of a statute and their
meaning are clear, and tliey are not ren-
dered dubious by the context, tliey cannot
be controlled by judicial construction.
Douglass v. Freeholders of Essex, 9 Vr. 215

;

a i- A. R. R. Co. V. Comrs., 3 Harr. 71 ;

Townsend v. Brown, 4 Zab. 80, 89; Rud-
deroic v. State, 2 Vr. 512, 515.

4. Although courts hold themselves
bound by the decisions of the courts of
the state where the law is passed, yet a
declaration that a certain law. if it should
l)e passed in the future, would be void,
is extra-judicial, and not a judicial ex-
pii.sition of any existing law. Bennett v.

Boggs, Bald. C.'C. GO, 77.

5. Well-known rules ought not to be
lightlv departed from. Hopper v. Hopper,
1 Zab. 543. 546, Carpenter, J.

6. The legislature cannot be presumed
by a charter to intend or contemplate any
grant inconsistent with, or that would op-
erate as an invasion of a grant alreadv
made. D. and R. C. Co. v.^R. and D. B.
Co., 1 C. E. Gr. 321, 3 C. E. Gr. 540.

7. It will not be presumed that a third
person has done a certain act, when such
act would be an abuse of corporate privi-

leges conferred In- statute. Dale v. Grant,
5 Vr. 142, 151.

See Conflict of Laws, I.

(b) General rules.

(1) The old Jaiv, niiscltief and remedy.

8. Every statute should be so construed
as to suppress the niLschicf and advance
the remedy. Smith v. Tiu-ker, 2 Harr. 82,

84, Dayton, J.; Den. Lloi/d v. Ur?so)t, Yen.
212, 218; Randolph v. Lamed, 12 C. E. Gr.
557.

9. It is an established rule in the expo-
sition of statutes, that the intention of the
legislature is to be derived from a view of
of the whole, and of evei'y part of the
statute taken and compared together.
The real intention, when ascertained, will

prevail over the literal sense of terms.
When words are not explicit, the intention
is to be collected from the context, from
the occasion and necessity of the law,
from the mischief felt, and the remedy in

view; and the intention is to betaken or
presumed, according to what is con.sonant
with reason and good discretion. Morris

I

Canal Co. v. Centr(d R. R. Co.. 1 C. E. Gr.
419.

10. An act and its sujiplement are to he
construed as one law, so that the terms
of the act may, in their connection with
the supplement, have a broader meaning
than tliev originallv possessed. Van Riper
V. Essex. 'PulAic Road Board, 9 Vr. 23.

11. Where the words of an act convey
no clear meaning, resort may be had to a
consideration of the .subject-matter and
the nature of the mischief intended to be
remedied. Gibbons v. Ogden. 3 Hal. 288,
395, Ford, J. See Peck v. Freeholders of
Essex. Spen. 457, 466; Ordinary v. Smith, 2
Gr. 479. 482.

12. The act to quiet titles (P. L., 1870, p.

20), is remedial, and should be construed
liberally. Holmes v. Chester, 11 C. E. Gr.
79. See Evidence, I 662.

13. "Remedial acts are made' to supply
the defects discovered in the common law,
* * * by enlarging it where found too
narrow, or restraining it where too luxu-
riant," C. cC- A R. R. Co. V. Briggs, 2 Zab.
623, 676, Carpenter, J.

See Constitution, |§ 203, 204.

(2) In derogation of subsequent legislation.

14. A contract made by a legislature
with a corporation, conferring exclusive
privileges on them, is not in derogation
of the power of subsequent legislatures,

although such contract cannot be consti-

tutionallv repealed. D <t- R. C. Co. v. R. d-

D. B. Co., 1 C. E. Gr. 321, 364. See State

V. Demott, 2 Gr. 254, 256.

15. The legislature cannot divest itself

of the power or duty of providing neces-
sai'y highways for public use. /i/rf. 366.

See Railroads 1(a)(3).

(3) Strict construction.

16. Statutes conferring particular ex-
emptions from general burdens are
strictly construed. State, Gorum v. Mills,

5 Vr. 177 ; State, Freese v. Woodruff, 8 Vr.
139,141.

17. The statutory remedy under the
mechanics' lien law will not be ex-

tended beyond the obvious design and the
cleaj requirements of the statute. Ayres
V. Revere, 1 Dutch. 475; Coddington v. Dry
Dock Co., 2 Vr. 477, 479.

18. Where the power to charge tolls,

and a restriction thereon, were co-exten-
sive. Held, that they both extended to

the whole route. C. and A. R. R. Co. v.

Briggs, 2 Zab. 623, 651.

20. A statute to authorize a corporation
to lease or transfer its franchises, vtc , to

another corporation, with no increase of
franchises or privileges, is not such a grant
as requires the same strict rule of con-
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stniction ns where the state creates fran-

chises or origiiiallv iiraiits rights. Black

V. D. cdkI R.'C. Co., 7 C. E. (ir. 130, case

reversed, 9 C. E. Gr. 455.

See CoRPt^KATiONS, ?? 21-31. Crimes, ? 25,

Eminent Domain, ? 84. Municipai- Corpo-
R.VTIONS, I, KaII.KOAD CORPORATIONS, 1(a).

(4) Penal .'statutes.

22. Penal statutes are to he construed
strictly; remedial statutes, more liherallv

C. and A. R. R. Co. v. Brk/gs, 2 Zah. (523;

Den. Low v. Goldtrap, Coxe 2()6, 276 : Cozens
V. Long, Pen. 764, 767 ; State v. Stini-son. 4
Zal>. 9. 30.

23. A penal law cannot he extended
by construction. The act constituting the
otience must he within hoth the letter and
the spirit of the statute. Lair v. KiUnipr,

1 Dutch. 522; Bnck v. Danzenhacker. 8 Vr.
359, 361 ; Bndd v. Sip, 1 Gr. 348, 349.

24. An act giving a penalty should not
he extended lieyond its words. Allen v.

Stevem. 5 Dutch! 509.

25. After an inicollected tax. and the
penalties which have accrued by reason
of its non-payment, have been swept
away, by the repeal of the law which
authorized their assessment and collec-

tion, the tax itself may be re-imposed
by subsequent legislation, but the penal-
ties for the past omission cannot be re-
vived. State ^ Dixon v. Jersey City, 8 Vr.
39. See Infra. I 72.

25a. A clear legal intent, by the repeal
of the act imposing a penalty or constitu-
ting a crime, or some other expressed
purpose, is necessary to aimul a penalty
or condone a crime. State v. Startup, June.
1877.

26. Section four of R. S., p. 675, only
applies to actions for penalties pending
at the time the Revised Statutes of 1847
took effect, and is not applicable to repeals
bv prospective legislation. Warren R. R.
Co. v. Belvid^re, 6 Vr. 584, 587, Bedk, J.

See MrxiciPAL Corporations. V(o), Pen-
alties AND Qui Tams. Infra, U HO, 246.

(5) Ut res magis v(j.leat quam pereat.

27. When the language of an act is

equivocal, it is the duty of the court to

sustain rather than defeat the act, if it can
be done consistently with the guarantees
of the constitution, or with fundamental
law. The law should be considered valid,

unless it can be clearly shown to be in
conflict with these. Matter of Lower Chat-
ham, 6 Vr. 497 ; Peck v. Freeholders of Essex,

Spen. 4.57, 466; State v. Berry, 4 Hal. 374,
377; State, Danforth v. Paterson, 5 Vr. 163,
167.

28. Where the words of an act admit of
two meanings, one of which would make

the act nnconstitntional, and the other
not, it will l>e held that the legislature

intended to use them in the sense which
would lie in accordance with the constitu-

tion. Cohcell V. May's Landing Co., 4 C E.

Gr. 245.

29. Where all the provisions of an
a<t arc dependent, conditional or con-
nected so ns to warraiU the belief that the

legislature intended them as a whole, they
stand or fall together under the test of

the constitntionalitv of any one provision.

State, Van Cleef v. 2^ew Brunswick, 9 Vr. 320,

322. See Pleading. ? 33.

30. An act authorizing the making of a
pul)lic avenue and directing the com-
missioners to have a map made of such
avenue, and which then provides a speci-

fied mode by which the moneys to pay for

the expense of the project are to be raised,

will not be sustained with respect to the
making of the map, if the plan for pro-

viding such moneys proves to be illegal.

State, Gaines v. Hudson Co. Contrs, 8 Vr. 12.

31. A statute ouglit to be so construed,

that if possible no clause, sentence or word
shall be superfluous, void or insignifi-

cant. Den. James V. Du Bois. 1 Harr. 285

;

State, Danforth v. Paterson, 5 Vr. 163.

32. It is the duty of a court so to con-

strue a statute, that the whole may
stand. State, Baker v. Scudde,-. 3 Vr. 203";

Smith \. Tucker, 2 Harr. 82. 84; Waters v.

Quimby, 3 Dutch. 296, 311 ; State, M.andE.
R. R. Co. v. Commissioners, <t'c., 9 Vr. 4/2,

477 ; Rudderow v. State, 2 Vr. 512. 517.

33. If the object of the legislature in any
enactment or restriction, can be plainly

gathered from the act, the true rule of

construing any phrases that will admit of

two meanings is, to adopt such meaning
as will efl:ect the object to be attained, and
nothing further. Doughty v. S. and E. R. R.

Co., 1 Zab. 442.

(6) When common law and statute differ.

34. The relief given by statute for entic-

ing away a slave or assisting him to escape
from his master, is not a redress lieyond the

common law, but aflB.rnis a principle of

that system. Stille v. Jenkins, 3 Gr. 302,

307, Ryerson, J.

35. Statutes in affirmance of the com-
mon law or in affirmance of judicial con-

struction upon a former statute, ought not

to be held a deviation from the former
law, unless it he obviously so. Hopper v.

Hopper. 1 Zab. 543, 546, case reversed, 2

Zal). 715.

36. The anthority conferred by statute

to enter a judgment by confession in vaca-

tion, was an old common law authority,

and the statute only came in to regulate

the manner. Den. Flomerfelt v. Zellers, 2

Hal. 153. 160. See Equity," 'i
39.

37. Where a statute directs anything to

be done, and does not appoint any special
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manner, it shall he done according to the
common law. Raritan Water Power Co. v.

Veghte, 6 C. E. Gr.463, 470; Wehh v. Black-

tvell. 2 Gr. 344, 347. See Practice, § 4.

88. "The statute is like a tyrant, where-
ever it comes it makes all void ; hut the

common law is like a nursing father,

where it comes it only makes void that

which is bad, but preserves that which is

good." Nottingham v. Giles, Pen, 120, 121,

Pennington, J.

39. Statutes in derogation of the com-
mon law, are to be strictly construed. Sin-

nickson v. Johnson. 2 Harr. ]'2y, 144.

40. A statute that introduces a new
principle in al)rogation of the common
law, must be strictly complied with.
Eayre v. Fm^-I. 3 Hal. 359.

41. When the common law and a statute

difler, the common law gives place to the
statute, but only when the latter is couch-
ed in negative terms, or where its matter
is so clearly repugnant that it necessarily

implies a negative. State v. Norton, 3 Zal).

33; Hetfiekl v. Central R. R. Co., 5 Dutch.
571, 573.

42. The court will not infer that the
legislature intended to alter common law
principles further than is clearly express-
ed. Tinsmaii v. B. D. R. R. Co., 2 Dutch.
148. 167.

43. A reference depending at common
law, is not aflected bv a statute. Ford v.

Potts, 1 Hal. 388, 393.
'

44. A statute in derogation of a widow's
common law right to dower, should, as re-

spects her, be liberally construed. Thomp-
son V. Egbert, 2 Harr. 459.

See Crimes. |^ 36, 38, Evidence, ^ 662,

Forcible Entry, | 19.

(7) Retrospective statutes.

45. "The leaning of the law has always
been agjiinst giving to statutes any retro-
active etiect by implication." B<^lvidere v.

Warren R. R. Co., 5 Vr. 193, 200, Beasley, C.

J.; Deegan v. Morroiv, 2 Vr. 136, 138; Gon-
dii V. Neighbor, 1 Gr. 83, 96.

46. As a general rule, a statute will be
construed to lie only prospective But if

the retrospective intention clearly ap-
pears on the face of a statute, the court
will give it that etiect, unless to do so
will violate some constitutional provision.
Baldwin v. Newark, 9 Vr. 158; State, Baker
v. Scudder, 3 Vr. 2C3, 4 Vr. 424

47. A statute is not obno.xious to con-
stitutional provisions in its retrospective
operation, unless it be an e.r post facto law,
or impairs the obligation of a contract, or
deprives a party of a remedy which existed
when the contract was made. R)id.

48. Where no substantial right under
the contract is impaired, the power of the
legislature to change the form of the
remedy is well settled. Ibid.

49. A statute that acts retrospectively is

not necessarily invalid. State, Baker v.

Scudder, 3 Vr. 203.

50. The act of April 2d, 1866, so far as it

related to assessments made and com-
pleted under the original act, and for the
collection of which the duplicate had gone
into the hands of the collector, before the
passing of the said supplement. Held, in-

operative and void, so far as the prosecut-
ors were concerned. Scudder v. State, Baker,
4 Vr. 424.

51. The act of 15th February, 1844, en-
titled ''an act to relieve the creditors of
the Trenton Delaware Falls Company,"
by which the receivers who had been ap-
pointed by the court were authorized to

sell the real estate, franchises and works
of the said company free and clear of all

encumbrance, and providing that nothing
in the act contained shciuld be construed
to afi'ect the rights of tlie creditors, or to

invalidate any existing lease made by said

company, or assignment thereof, is a con-
stitutional and valid act. Potts ads. Trenton
Water Power Co.,1 Stock. 592.

52. Laws passed to remedy the defective
execution of powers, though retrospective
in their operation, are not unconstitu-
tional. State V. Newark. 3 Dutch. 185. See
Municipal Corpor.-vtions, ? 401.

53. Enactments of the kind contained
in this statute [Feb. 16, 1829), though re-

trospective in their operation, are not in a
legal sense ex post facto. These terms, in

legal phraseology, refer to crimes, pains
and penalties. Suydran v. Receivers, 2 Gr.

Ch. 114.

54. An act of the legislature legalizing

the proceeding's of a township meeting
directing money to be borrowed to pay
volunteers, and of a town co:nmittee im-
posing and assessing a tax to pay such
loan, and which provides that no suit or
proceeding shall be commenced or prose-

cuted to set aside any a.ssessment that may
have been made, is not an e.r post facto law
and is valid. State, Bonney v. Reed, 2 Vr.
133.

55. The act applies as well to proceed-
ings commenced before its passage as to

those commenced afterwards. Ibid.

56. Should there be any doubt as to the
validity of the assessment, in tliis case, it

cannot be questioned since the passage of

the act of 1862, (P. L.p. 336,) which pro-

vides that assessments for the improvement
of streets laid out l)v authority of the com-
mon council, shall beheld as good and valid

as if such streets, &c., had been laid out by
commissioners. Newark ads. State, Batten,

3 Vr. 453.

57. The statute allowing a party to call

defendant as a witness, ought not to de-

prive the plaintitl of his right to file his

bill of discovery to aid him in the prose-

cution of his suit at law. Howell v. Ash-
viore, 1 Stock. 82.



STATUTI'^S, 1. 1021

Construction.

58. The ])r()visit)n in tlic inocliiinifs'lien '

law iiuthorizinsi amendments of tlu' lieii-

olaiin, is not retrospoctivo, so as to ai)])ly '

to a claim liled het'ore its fnartnient.

VreeUind v. Brattilidll, 9 Vr. 1.

59. The sixth .section of the general cor-

poration act of 1846 {Rev. p. 178,) is not
|

limiteil to grants of corporate franchises

and ]irivileges made to corporations cre-

ated after the passage of that act. It

extends to every grant <^f frant-hise and
privileges thereafter made to corporations
which were created heff)rc the act was
passed. Stalt'. M. S: E. R. R. Co. v. Com-
niiniiioner, 8 Vr. 228.

60. The act of March 27th. 1874, (P. L.

p. 566,) is not retroactive; it does not ap-

ply to cases l)rought hefore the board of

revision and rei)orted on prior to its pass- I

age. State, Miller v. Love, 8 Vr. 261.

61. The supplement of April 12th, 1864,

to the usury act, applies onl\' to contracts

thereafter made. Wanrick v. Marlatt, 10

C. E. Gr. 188, case reversed, 11 C. E. Gr.

548.

62. That a notice was to be " served by
delivering," or " leaving the same," cannot,
without distortion, be made to mean a
thing alreadv done. Morris Aqueduct ads.

Jones, 7 Vr. 206, 213, 8 Vr. 556.

63. Although a supplement to an act in

regard to registering mortgages speaks gen-
erally of mortgages "'heretofore given."

yet it can only include those which ought
to have been recorded under a prior act.

Den. Low v. Goldtrap, Coxe 272, 276.

64. Where an act provided that " no
pauper shall be entitled to a settlement
unless. &c.," it was Held, to be retroactive,

because otherwise it would have left all

tho.se who were paupers before its pa.ssage

without a settlement. Woodbridge v. Am-
boi/, Coxe 213.

65. The Quo Warranto Act {Pat. 177),

was held not to extend to a sheriff who
had been elected before its passage. State

V. Anderson, Coxe 318, 327.

66. A suit begun previous to the pass-

age of an act, cannot be considered as

included within its provisions, unless the
language clearly implies a retrospective
operation. White v. Hunt. 1 Hal. 415, 418

;

Peacock v. Hamniitt, 3 Gr. 165, 168.

67. The use of the woi'd "commenced"
in one section, and " to be commenced,"
in another section, is not a sufiicient

altei-ation in the phraseology to induce
the court to put such a construction upon
it. Ibid.

68. A statute that runs '"where any
lands have been or shall be given or

i

devised, etc.," will reach a deed made i

before its passage. Corlies v. Little, 2 Gr. !

373 384
69. The act of March 1, 1849, authorizing

a party to be called as a witness by the
adverse party, applies to suits brought to
trial after the act went into effect. Van

\

Valkenbergh v. Den. Rahivay Bank, 3 Zab.
583.

70. Querii. Whether the act f Feb. 21.

1820, {R. L. 670), limiting suits where
defendant is out of *he state, was intended
to operate on antecedent contracts. Pat-
erson Bank v. Ludlow, 6 Hal. 354, 362. See
Constitution', ? 56.

70a. An act providing that reut should
cease after the destruction of the premises
by tire, {Rev. p. 576, g 28), does n(jt extend
to a demise executed before its passage.
Coles V. Cellulnid Co . June. 1877.

71. That additional cases are provided
for in a supplement which repeals the
prior act, is not evidence that the legisla-

ture did not intend to include in such
supplement the cases eml)raced in the
prior act. Smith v. Tucker, 2 Harr. 82, 84.

72. Where a section giving a penalty
is repealed l)y a supplementary act which
re-imposes the same penalty, the latter act

will not be construed to be retroactive, so

as to preserve the penaltv. Belvidere v.

Warren R. R. Co., 5 Vr. -193, 200. See
Supra, I 25.

73. A section that speaks of " those per-

sons having, &c.," embraces causes of

action then in existence. Smith v. Tucker,

2 Harr. 82, 83.

74. ''The 'Married Woman's Act' can
have no possible bearing upon the ques-
tion of proper parties, becaus • it was
not pa.ssed until the winter after this action

was commenced." Teneick ads. Flagg, 5

Dutch. 25, 29, Ogden, J.

75. An act provided that no suit or pro-

ceeding shall be commenced or prosecuted
to set aside any assessment, &c. Held,

that, admitting that it did not embrace a

writ of certiorari issued before its passage,

it certainly did jDrohibit the farther prose-

cution of it to set aside the assessment.

State. Bonneif v. Bridgeivater, 2 Vr. 133, 135:

76. An act inflicting a fine and impris-

onment cannot operate upon offences com-
mitted before its passage. Shoemaker
ads. State. Spen. 153. 157.

77. Under an act requiring that collect-

ors of revenue shall give bond, &c., the

sureties on a bond given " for taxes col-

lected and to be collected," are not liable

for past defaults. Armstrong v. United

States, Pet. C. C. 46.

78. Where a new assessment has been
made, superseding an old one, interest
can only be charged from the date of the

new one. State, Miller v. Love, 8 Vr. 262,

79. The words " dying Avithout lawful

issue," will apply to a w'ill executed be-
fore the act went into effect. Condict v.

King, 2 Beas. 375, 377. See Devise, § 128.

8U. An act of the legislature cannot, by
retrospective action, validate an assess-

ment made by commissioners, one of

whom was an owner of part of the land

covered bv the assessment. State, Winans
V. Crane, 7 Vr. 394.
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81. The la\v of 1783, relating to the sales

of estates of persons attainted of treason,

is a p^)sitive bar to the claims of a mort-
gagee on an estate sold under its author-
ity. The law is retrospective and unjust,

hut it is not repugnant to the constitution.

Bnich V. Woodhull, eel. C. C. 2.

See Arbitratiox. I 19, Ckrtiorari, §|

267, 280. CoNSTiTL'Tiox. II 56. 200, 207. 208,

III(6)(3), Corporations, § 293. Evidexce,

1 356, HusB.\ND AXD Wife, §§ 105, 114, 186,

Limitations, ^ -4, 57, Mechanics Lien. §

17, Municipal Corporations, H 401-403,

Railroads, I 79.

(8) Usage.

82. Although neither usage nor a by-law
can repeal plain words in a statute, yet

where the meaning of the statute is doubt-
ful usage is a rational guide to its construc-

tion. Taylor v. Grimcold, 2 Gr. 222. See
Infra, U 118, 119.

83. Where the practice under a statute

has been uniform for fifty years and
more, it would be going a great way for a

court to give it a new construction, under
the pretenee of making it better. Board
V. Crouk, 1 Hal. 119, 121.

S3a. Churches and school houses, al-

though not formally exemyjted by the tax

laws in force prior to 1851, were seldom
assessed. Their omission was so obvious-
ly proper, and so entirely in accordance
with public sentiment, that it was in fact

a cotemporaneous construction of the

laws, which the courts would probably
have sanctioned. State v. Jersey City, 4
Zab. 108, 120, Elmer, J.

(9) Effect of a general revision of lazvs.

84. History of the different acts author-
izing Paterson's Revision. Miirjihy's

Case, 3 Zab. IbO, 194.

85. Where, in the revision of statutes,

by incorporating several former statutes

into one, the cunstruction of the words
would give a meaning clearly at variance
with the intention of the law, the true con-
struction may be arrived at by giving such
Avords the meaning in which they were
used in the old statute. Ibid.

86. Where a statute, originally one, has
its provisions broken up by a revision of
the law, and incorporated in two diflerent

acts, the construction of these provisions
cannot be affected by their change of col-

location. They are in pari materia, and
their construction must be the same as if

they remained, as originally enacted, parts
of the same statute. Clement v. Kaighn,
2 McCart. 47 ; State v. Kingsland, 3 Zab.
85,88.

87. It must clearly appear to have been
the intention of the legislature merely to

consolidate, and not to change the former

statutes. If there is a cliange of phrase-
ology, and a clear intention to alter the
statutes manifested, no such rule can be
applied. State v. Hale, 1 Dutch. 324, 328.

88. Where the revision of 1820 and 1846
placed in the 35th section of the general
road act what in Paterson's Revision had
been the fifth section of the act, for repair-
ing roads. Held, that the words " nf)thing
herein contained, ttc," could not be re-

stricted to tlie repairing of roads, but that
they applied to the wliole act. Ibid. 326.

89. A power given by an act repealed in
a revision, but which, by the revision, in
the same instant that it was repealed, Wiis

immediately re-enacted, so that there was
never a moment when the act repealed
was not in force, is not taken away by
the repealer. Middletown v. A. /. West Line
R. R. Co., 11 C. E. Gr. 269, case reversed,
12 C. E. Gr. 557.

90. "The revision of 1845 cannot oper-
ate by inference as a repealer, because
the revisers themselves have, with evident
care, drawn a repealing act specifying
the acts intended to be repealed ; and, in
addition to this, it is obvious that in many
cases the re-enactment of an old statute is

merely the result of a purpose to con-
dense." Ruckman v. Ransom, 6 Vr. 565,
567, Beasley, C. J.

(b) Particular canons.

(1) Hoiv words are construed.

91. Query. *Whether the court can fix

the meaning which the legislature de-
signed to annex to a particular word.
Wliitenack v. Tunison, 1 Harr. 77, 79.

91a. The only just rule of construction of
a law, especially among a free people, is

the meaning of the law as expressed to
those to wliom it is prescribed, and who
are to be governed by it. Keyport Co. v.

Farmers Co., 3 C. E. Gr. 13.

92. If the legislator who enacted the law
should afterwards be the judge who ex-
pounds it, his own intention which he-
had not the skill to express, ought not to
govern. But circumstances known to all

the public, such as what the law was at the
time, or what it was supposed to be, are
proper to be considered in looking for

the intention of the legislature when not
clearly expressed. Ibid.

93. There is but one rule for the con-
struction of statutes, and that must be
applied as well in a court of equity as in a
court of law. There is no relief against
the provisions of a statute, in any court.

Thompson v. Egbert, 2 Harr. 459.

94. It is a clear rule that such construc-
tion ought to be put upon a statute "as
may best answer the intention which the
makers had in view." Ibid.

95. The court may not resort to the
journals or debates of the legislature,
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nor (i) llu'ii- own memories. Sooy ads.

SUttc, 9 \'r. 324, ol7. See Perni v. 0>v, 6
Vr. 2i>5, I2'.»'.i. KviDKNCK, ^^ ;Wi)-332.

'.•oa. If ii wonl has been judicially cou-
strued and is nfterward usetl in a statute,

it must Ik" presumed that the legislature
eniployeil such word in (hat sense. State,

Pi'rrhic V. Purkrr. 5 \'r. I}.")^, of)-!.

'.)(). The intention of the draftsman of a
statnt(>,oi'of the k\i;islatu re which passed it,

not expressed in the statute itself, atlbrds
no legitimate .urounil to control or inliu-

ence the judicial construction of it. Mar-
phji'a CW*r, 3 Zah. 180.

97. An implication should not be per-
mitted to (U\stroy the effect of express
words in a statute. Woodbrklge wAinboy,
Coxe 213.

98. A forfeitui'e cannot arise by impli-
cation, hut nuist he imposed by positive
enactment, McNedy v. Woodruff', 1 Gr. 352,
357. See Corpokations, |§ 28, 31, 37, Rail-
ROADS, U 24, 27, 32.

9!>. Tlie power of a railroad company to

take tolls, caimot be implied. C. and A.
R. K. Co. V. Brh/f/s, 2 Zah. 623, 647.

100. in onlinary cases, courts will be
governed by the plain meaning of words
made use of by the legislature. Wallace
V. Wallace, 2 Gr. Ch. 616, 619; Gibbons v.

Oyden, 3 Hal. 288, 295; Hale v. Lawrence,
I'Zab. 714, 743; Den. State v. Hehnes, Pen.
1050, 1057.

101. The classical derivation of a word
will not always give the meaning intended
bv its use. State, Kelly v. Paterson, 6 Vr.
196.

102. Nor are courts l)ound by the strictlj'

grammatical construction of the words
of an act. Woodbridge v. Amboy, Coxe
213, 214.

103. In searching for an antecedent, it

does not follow that the first word that
may answer the reference must be taken,
for that word may occur in a section which
has nothing to do with the subject-mat-
ter, and it may be used or placed in that
position accidentally. C. and A. R. R. Co.

V. Brigys, 2 Zab 623, 649.

104. Few statutes would stand, if tried

by the .strict standard of logic, grammar
or rhetoric. Waters v. Quimby, 3 Dutcli.

296, 311.

105. So, words are not to be taken liter-

ally. Howard v. Blackford, Pen. 777, 787
;

Morris Canal Co. v. Central R. R. Co., 1 C.
E. Gr. 419.

106. Especially if such construction lead
to bad consequences, Wallace v. Wal-
lace, 2 Gr. Oil. 616, 623.

1U7. Courts will not insert or supply a
positive enactment or provision, because
without it some other provision or lan-
guage in the statute will be unmeaning
and senseless. Freeholders of Mercer v.

Freeholders of Warren, 3 Zab. 415 ; Ford v.

Potts, 1 Hal. 388, 394; Hale v. Lawrence, 1

Zab. 714, 743.

108. Words should never l>e supplied
or changed, unless to etlcct a meaning
clearly sIkmvu iiy the other parts of the
statute, in ortler to carry out an intent
somewhere expressed. Larie v. Schoinn, 5
C. E. Gr. 82.

109. A i)rovision, 'l)y pulling down or
removing," changed in a later act to, " or
pulling down, &c.," will not be deemed a
mere mistake, and so construed. St(de v

Hale, 1 Dutch. 324, 327.

110. In a penal statute, "and" caimot
be construed " or." Back v. Damnibacker,
8 Vr, 359, 361. See Hopper v. Hopper, 1
Zab. 543, 548.

lll._ Where the legislature has made
use of a. particular expression, and given
to it a plain and precise signification, the
same word, when used in other proceed-
ings, ought to receive the same construc-
tion, unless the contrary appears mani-
festly right. White v. Hunt, 1 Hal. 415,
417, 419.

112. So, woi-ds and phrases must be
taken in tlie sense in which they are usu-
ally understood in the law, when applied
and used in reference to the subject about
which and to which the statute relates.
Yeo V. Mercereau, 3 Harr. 387,«395. See
Descent, ^ 23.

113. That if a sheriff suffer a prisoner
to walk out of the prison, it shall be an
escape, must be construed as an escape
as understood in law language. Howard
V. Blackford, Pen. 777, 785.

114. So, the word "family," used in an
act regulating descents, must be so lim-
ited. Den. Pierson v. De Hart. Pen. 481, 487.

115. The phrase "next devisee," con-
strued as it is sometimes used in common
discourse, that is, one taking as heir. Den.
V. Robinson, 2 South. 689, 709.

116. So, "necessary," and "sites,"
construed in their ordinary and popular
sense. State, Gregory v. Jersey City, 7 Vr.
166, 168

117. The word "heir," in the actofMarch
15, 1837, relative to lands of J. G. L., and
in the decision of the commissioners
named in it, must be taken in its technical
sense, as the person who would inherit by
the law of this state. State v. Enqle, 1 Zab.
347.

118. The change in the mode of prose-
cution from an indictment to a civil ac-
tion, was not designed to effect any altera-
tion in the nature or component parts of
the offence itself. The ofience intended
to be described in the first section of the
act [R. L. ]). 349), having been long known
antecedent to the enactment of that stat-

ute, the terms and phrases used, ought in
just construction to be understood in ac-
cordance with their ancient acceptation;
and if any of them had obtained an inter-

pretation from usage, or judicial deci-
sion, it ought now to be inulerstood in the
same manner. Butts v. Voorhees, 1 Gr. 13.
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119. Unless the purpose of an act is

lnj;hly improbable, the long' established
meaning ot" tlie words of tlie act ought
not to be rejected. Citlame v. Calame, 10
C. E. Gr. 5-l.s;551.

120. If a statute makes use of a word, in

one part of it susceptible of two iiu>anings,

and in another part it is used in a dcrniite

seuse, it is to be understood throughout
in tlie littter sense, unless the object to

"which it applies, or the connection in

which it stands, requires it to be ditiei'ently

iuul(M-stood in the two places. Dm. Jdiiica

V. Dubois, 1 Harr. 285. Hec Den. v.SchencIc,

3 Hal. 29, 34.

121. Where a statute, after making men-
tion of certain specific things, extends its

operation by general words, the latter do
not extend to objects superior in their

nature to those specially mentioned, unless

•such a consti'uction woulil rondei' the words
wholly inoperative. Barradiff' v . Griscom,
Coxe 193, 195; Lirennore v. Freeholders of
Camden, 5 Dutch. 245, 248, 2 Vr. 507, 512.

122. A statute intended to cover " any
tax or assessment, or other order or ])ro-

ceedings," will not include a judgment in

a court of law. The words '' tax or assess-

ment," indicate the general character of
these orders and proceedings. Craft v.

Smith, Vr. 302, 306.

123. Although statutes ;ire worded gen-
erally, yet if the intent is particular, they
are to be construed particulai-ly. Den.
Low V. Goldtrap, Coxe 272, 275 ; Tonmley
ads. State, 3 Hiirr. 311, 322.

12;^rt. Where the selling * * * of any
kind of articles of ti'affic is forbidden, the
subsequent specification of liquors, will

not restrict its operation to liquors only.
Rogers v. Brown, Spen. 119, 122.

124. Where a legislative act contains
two sets of provisions, one giving specific

and precise directions to do a particular
tiling, and the other in general terms, pro-
hibiting certain acts, which would, in the
general sense of the words used, include
the iiarticular act before authorized, then
the general chiuse does not control or
affect the s])ecili(; enactment. St(de, Bart-
let t V. Trenton, 9 Vr. tj4.

125. In construing a statute containing
a general enactment, and also a particular
enactment, the effort must be, in the first

instance, to harmonize all the provisions
of the statute, by construing iiU jiarts to-

gether, and it is only when on such con-
struction, the repugnancy of specific pro-
visions to the general language is plainly
manifested, that the intent of the legisla-

ture, as declared in the genei-al enacting
part, is superseded. State, M. and. E. R. R.
Co. V. Commissioner, Ji-c., 8 Vr. 228, 9 \r.
472.

126. An act to render a sheri fi' eligilile

to the ofiice required thai he should be
an inhabitant and possess a freehold
estate * * * "for three years previous to

his election." Held, that the clause quoted
being general, and placed at the end of
the sentence, applied both to his being an
inhabitant and to his freehold qualifiea-

tion. State v. Anderson, Coxe 318, 327.

127. When afiftrmative words, in sense,
contain a negative, they are equally bind-
ing as when the negative is used. Reed
V. Jiainhridf/e, 1 South. 351, 358.

128. The true rule of construction is that
the word may is to be taken as meaning
must or shall, only in cases where the pub-
lic interest and rights are concerned, and
where the public or tliirti pei'sons have a
claim de jure that the I'iglit shall be exer-
cised. Ibid. ; Seiph v. Elizalieth, 3 Dutch.
407.

129. Words of a statute giving an offi-

cer power or permission to do an act
which concerns the public interest, are to

be construed as requiring the act to be
done. State v. Newark, 4 Dutch. 491. See
Beach V. Woodhull, Pet. C. C. 2. S.\les of
L.^ND, ^ 87, Taxes, § 135.

130. That "a plaintiif may assign as

many breaches as he shall think fit," is

not compulsory. Cheiwood ads. St<(te Bank
at ElizahelL, 2 Hal 32. [See Rev. Practice
of Law, I 125].

131. ' And an assignee mr^y sue thereon
in his own name," as applied to bonds,
(fee, means that the assignee mViSt sue in

his own name. Reed v. Bainbridge, 1

South. 351, 357 ; Carhart v. Miller, 2 South.
573, 575.

132. In the supplement to the game law
[Rev. p. 450, I 18), the word "shall" can-
not be construed '" may." Buck v. Dan-
zenbacker, 8 Vr. 359, 361.

133. " if a prisoner walk out of the
bounds the bond shall be forfeited," will

not forfeit such bond unless the walking-

out amounts to an escape. Howard v.

Blackford, I'en. 777, 785.

134. " Shall be subject to removal l)y cer-

tiorari," is nothing more than declaring
that the court may grant it when jiroper.

Ludlow V. Ludlow 1 South. 387, 394.

135 '-It shall be lawful for the court,"

is equivalent to saying " the court may,"
and " may " is held to be imperative,
where third persons have an interest in

the application of the power. Davison v.

Davison, 2 Harr. 169, 171.

136. " It shall be lawful " is not always
to be construed to mean it must lie done.
Seiple V. Elizabeth, 3 Dutch. 407. See Kail-
ROADS, ^ 4.

137. That a state treasurer "shall give

bond prior to entering upon the duties of

his ofiice," cannot emlirace a treasurer
who has already entered thereupon. Sooy
ads. St(de, 9 Vr. 324, 327.

137a. A provision requiring each lot to

be assessed separately, is directory. State,

Paulison v. Taylor, 6 Vr. 184, 186.

138. When the words of a statute, di-

recting the mode or time of doing an act,



STATUTES, I. 1U25

Construction.

are clear, the provision cannot be deemed
merely directory, unless the literal inter-

pretation will lend to a resnlt so ahsnrd or
i^iuhly inconvenient as to demonstrate
that such could not have been the legisla-

tive intent. Propr'Kton^ of }[orris Aqueduct
ads. Joiifis, 7 Vr. 20G, 8 Vr. 550.

13'J. A statute giving an appeal from the
award of commissioners to the lirst or
second term of the circuit court after such
award, required a notice of such appeal
to be given " two weeks prior to such
term." Held, that this provision must be
strictly complied with. Ibid.

140. The requirement that the state

treasurer's bond shall be aj)proved by the
senate, is merelv directory. Sooy ads.

State, d Yr. 324.
'

(iii) rreaml>le.

See Attaciimekt, ? 42, CoEroK.vrioxs,

g 39, Execution, | 70, Justices Court,
|g 55G-5G1, Sales of Land, § 87. Infra,

U44.

(2) Context.

(i) Viewed as a whole.

141. Statutes are not divided into sec-
tions upon the rolls of parliament. Mc-
Gear v. Woodruff, 4 Vr. 213, 215.

142. The construction must be drawn
from the particular provision or the gen-
eral context. Peck v. Freeholders of Essex,
Spen. 457, 466.

143. The context and the whole act are
to be regarded. State, Kelli/ v. Paterson, 6
Vr. 196. See Supra, U 9, 125.

144. What the legislature meant by the
word " ticket,"' is to be gathered from the
terms emploved in the act. Allaire v.

Howell Co., 2 Gr. 21. See Infra, § 190.

(ii) Title.

145. In cases of doubt the title may be
invoked to assist in removing the ambi-
euitv. C. and A. R. R. Co. v. Briggs, 2
Zab' 623, 674.

146. So, the title, although it may not
enlarge or restrict the act itself, may afford
a means of explaining its doubtful pas-
sages. Ibid. 644.

147. The title of an act cannot, like a
proviso, restrain its provisions, for the law
considers it as no part of the act. Gibbons
v. Ogden. 3 Hal. 288, 294.

147a. The title " An act respecting im-
prisonment for debt in cases of fraud,"
does not exclude other demands founded
on contracts. Perry v. Orr, 6 Vr. 295, 300.

148. The title of a private act, " To
shorten the navigation of Salem creek,"
does not change its character and make
it public. Sinnickson v. Johnsons, 2 Harr.
129, 152.

See Constitution, III(6)(6).

149. WhiMi a statute is in itself ambigu-
ous and diffiault of interpretation, the
preamble may be resorted to, l)Ul not to
create a dcnibt and uncertainty, which
otherwise does not exist. Den. Jume.-i v.

Dubois, 1 Hal. 2s5.

150. The preamble was resorted to, to
show the meaning and intention of the
legislature. Northanipton v. St(i[/',,r(l Pen.
125, 128; C. and A. R. R. Co. \. Briggs, 2
Zab. 623. 674.

151. Although, "such construction seems
contrarv to the letter of the statute." Den.
Lloyd V. Urison, Fen. 212, 219.

152. Where, by the words of an act,
certain persons are literally included,
the preamble cannot re.-tiain the enacting
clause. Ibid. 220, 224; Den. Pierson v. De
Hart, Pen. 481, 486.

153. But the preamble cannot restrain
the enacting clause, because the words of
the i)reamble do not express an intent
co-extensive with the rule, although not
repugnant to it. Ibid. 491.

154. Where it was not clear from the
body of a supplement whether the terms
" personal property " were intended to
include choses in action. Held, that the
classes of property definitely stated in the
preamble, must exclude tliem. Leonard
V. Lawrence. 3 Vr. 355, 356.

155. So, the application of the statute in
regard to the redemption of mortgages,
was held to be limited to the cases" men-
tioned in the preamble and introductory
words. Shields v. Lozear, 5 Vr. 496, 508.

'

(iv) Purview.

156. The intent gathered from the pur-
view, cannot control the language of a par-
ticular clause which is clear and explicit.
Guest v. Opdyke, 2 Vr. 552. 557.

157. In construing a repealer of all acts
which come within its purview' and are
contrary to its provisions, such acts must
not only be within the scope, design or
object of the repealer, but they must be
contrary to or, at least, repugnant to and
inconsistent with it. Shoemaker ads. State,

Spen. 153. 159.

158. "That the enacting clause suffi-

ciently explains itself and must be literally

pursued," is not a rule to be adopted when
it leads to mischievous consequences. Den.
Lloyd V. Uri-ion, Pen. 212, 218.

159. So, the enacting clause will control
the preamble, when the latter is not repug-
nant thereto. Den . Pierson v. De Hart, Pen.
481, 491.

See Supra, |§ 125, 152-154. Infra, | 164.

(v) Proviso.

160. The proviso is generally intended

65
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to restrain the enacting- clause, and to

except something wliich would otlierwise

have been within it, or, in some measure,
to modify the enacting clause. Lannmg
V. Lanning, 2 C. E. Gr. 228, 234. See
Equity, ^ 1201, Evidence, | 714.

IGl. So, words found in a proviso, may
be used to strengthen and support a
construction ah'cady adojjted. Eayre v.

EarJe, 3 Hal. 35'J, 801; Rogers v. Brown,
Spen. 119, 123.

162. In interpreting a section which re-

mains in force, resort may be had to a

2:)roviso, although such proviso has been
repealed. Bank for Savings v. Collector, 3

Wall. Jr. 495.

163. A construction that would have
rendered a proviso nearly as extensive as

the prohibition, was refused, because it

would almost destroy the effect of the act.

Austin V. Nelson, 1 Hal. 381, 383.

164. If the proviso in a statute be con-
trary to tjie purview, the proviso is valid,

and not the purview. Townsend v. Brown,
4 Zab. 80.

(3) Subjed-matter.

165. In giving a legal construction to

legislative enactments, the entire subject-

matter, and the policy of the law, are often

invoked to aid in the interpretation. State,

Kelly V. Patterson, 6 Vr. 196; Gibbons v.

Ogden, 3 Hal. 288, 295. See Supra, U H, 103.

166. If a literal construction of the words
of a statute makes the act absurd, it nmst
be so construed as to avoid the absurdity.

The literal import of the terms and phrases

employed will be controlled by the objects

which the act was designed to reach. State

v. Clark, 5 Dutch. 96.

167. The legislative will is to be ascer-

tained not from the meaning of the text of

the statute alone, but from such words in-

terpreted in view of the general object of

the particular act. Proprietors of Morris
Aqueduct ads. Jones, 7 Vr. 206, 209.

(4) Effect and consequence.

168. Where the construction is doubt-
ful it is proper in expounding it, to take
into consideration the consequences that

may result frcnu it. Wallace v. Wallace, 2

Gr. Ch. 616, 621.

169. The inconveniences resulting from
every other construction than the one
adopted, will inlhience the court in its

favor. Woodbridge v. Amboy, Coxe 213,

214; Proprietors of Morris Aqueduct ads.

Jones, 7 Vr. 206, 210, 211 ; McNeely v.Wood-

ruff, 1 Gr. 352, 357 ; Hoguet v. Wallace, 4

Dutch. 523, 527; Mendham v. Losey, Pen.
347, 352.

170. But the inconveniences cannot con-
trol an interpretation manifestly just in

itself, and calculated to carry into effect

the object and intent of the law. Thomp-
son V. Egbert, 2 Harr. 459, 463.

171. Xor, the fact that the construction
adoi)ted will prove exceedingly injurious,
if not ruinous, to the defendants. C. aiut
A. R. R. Co. V. Briggs, 2 Zab. 623, 654.

172. The court will not, without strong
necessity from imperative words, adopt
a construction which might shut up the
courts of law and cause a failure of jus-

tice. Peck V. Freeholders of Essex, Spen.
458, 466.

173. A statute will not receive such a
construction as will defeat the object of
the grant. Doughty v. S. and, E. R. li. Co., 1

Zab. 442.
' 174. It will not be intended that the leg-

islature designed to produce an inequal-
ity, unless the terms used are so plain and
explicit as not to be misunderstood. State,

Oorum V. Mills, 5 Vr. 177, 180.

175. A construction may be adoi)ted,
not because it is clear of difficulty, but
because it seems to be the freest from em-
barrassment. White V. Hunt, 1 Hal. 415^
419.

(5) Reason and .spirit.

176. The great fundamental principle
is, that the clear reason and spirit of a
law should govern in its construction.
Den. Lloyd v. Urison, Pen. 212, 217; Mur-
phy's Case, 3 Zab. 180, 193.

177. When statutes are ambiguously
worded, it is the duty of the court to

search for the motive and intention of the
legislature. Matter of Highway , Pen. 1026,

1028; Ordinary v. Smith, 2 Gr. 479, 482.

See Municipal Corporations, § 11. Infra,

I 181.

178. If a case is not within the letter of
an act, yet if, by an equitable construc-

tion, it can be brought within the si:)irit

and intent and within the mischief which
the act was intended to remedy, such con-
struction should be adopted. Hoguet v.

Wallace, 4 Dutch. 523 ; Corlies v. Little, 2
Gr. 373, 385 ; Smith v. Tucker, 2 Harr. 82, 85.

179. A matter may fall within the words
of a statute, but will not be controlled by
it unless within the reason and spirit of

the act according to the intention of the

makers. When the intention is doubtful,

the court will construe the law in accord-
ance with equity and what is most con-
venient. Associates, iHe. v. Davison, 5 Dutch.
415; White \. Hunt, 1 Hal. 415, 419; Thomp-
son V. Egbert, 2 Harr. 459, 401.

(c) In pari materia.

180. It has ever been held a sound and
wholesome rule, that when divers laws are

made relating to one subject, the whole
must be considered as constituting one
system, and mutually connected with

each other. White v. Hunt, 1 Hal. 415,
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417 ; Ordinan/ v. Smith, 2 Gr. 479, 482 ; Bar-

mcli(f' y. Griscoin.' Coxe 103, 195; State v.

Udiiliicaite, 3 Zab. 143, 14S. Sec Anslin v.

Xchon. 1 Hal. 381, 3S3; New Jersci/ Ins. Co.

V. Mirkrr, 8 Vr. 28i>, 304.

180a. The constitution ami statute re-

lating to iinprisoiinuMit tor debt, are iu

pari ))iat)'ri(i, anel may he used together

for the purposes of construetion. Pernj v.

On; 6 Vr. 295, 299.

181. If from a view of tlu> whole law, or

from other laws //; pari uuitcrid. the evi-

dent intention is ditlerent from the literal

import of the terms employetl to e.xpress

it in a i)artieular part of the law, that in-

tention should prevail, for that in fact is

the will of the legislature. Hrowti v.

Wriyht, 1 Gr. 240; RuiUlerow w.Statr, 2 Vr.

512, 515; Den. v. Wade, Spen. 291, 293.

182. The laws of other states, in 'pari

uiateria, mav be examined. Widlace v.

Wallace, 2 Gr. Ch. 616, 623 ; State v. Garth-

icaite, 3 Zab. 143, 148 ; See v. Zabriskie, 1

Stew. 422, 429.

(d) Particular words.

183. Query. Whether the use of the word
"note," in the latter clause of i^ec. Prom-
issory Xotes, § 8, limits the power of the

court to those instruments. Force v. Eliza-

beth, 12 C. E. Gr. 408, 409.

184. The word ''given," in its appropri-
ate legal sense, is applicable to deeds as

well as to wills. Den. James v. Dubois, 1

Harr. 285.

185. Buying a slave in New York state,

keeping him there some time, then bring-

ing him and keeping him two years in this

state and then selling him, is not such
buying with intent to sell, as under the
laws of New York, entitles him to free-

dom. State v. Quick, Pen. 413e.

186. The legislature in requiring the

court of common pleas to " mark and lay

out the bounds and rules of the prison in

their several counties," did not intend to

use the word mark in a literal sense; they
meant by it, to point out, to settle, to de-

fine, to describe ;
and the bounds there-

fore may be sufficiently marked and laid

out, by course and distance, without fixing

any visible marks or boundaries on the

ground. Allen v. Smith, 7 Hal. 159.

187. The w^ord "executed," in the

ninth section of the "act making lands

lia-ble to be sold for the payment of debts,"

means levied. Den. v. Young, 7 Hal. 300.

188. The term "on application" [Rev.

p. 500, 1 13), does not necessarily imply an
anplication in writing. Slate v. Sti'les, 7

Hal. 296.

18S((. The word "grounds" will not

include land covered by water. State v.

Jerseii City, 1 Dutch. 525, 530.

189. Appeals from orders of removals in

settlement cases, and from orders of

atfiliation and maintenance, are within

the desciiption "an action or suit of a

civil nature." {Rev. p. 383, § 29). Ifil-

drelh v. Hopewell, 1 Gr. 5.

190. The legislature by the act, entitled
" an act to proiiibit the circulating or pa.ss-

ing of tickets," passed Feb. 16, 1831, iiever

intended to pr()hil)it a man from giving a
due-bill or other written evidence of a debt,

or promise to pay a debt to Ins creditor, or

an order on his own store, or factor, or any
body else for money or goods. Allaire v.

Howell Co., 2 Gr. 21. See Supra, § 144.

191. In construing the words "good
cause shewn," in the fourteenth section

of the act incorporating the Camden and
Amboy Rail Road and Transportation
Company, this court will not apply the

rules and doctrines on the subject of new
trials or setting aside reports and awards
of referees and arbitrators. Bennet v. C
and A. R. R. Co., 2 Gr. 145.

192. By the act of 1854, it is enacted,
" that it shall be lawful for the inhabitants

of Upper and Lower Rahway, Leesville,

and their vicinity, their trustees, agent or

agents, by this act hereinafter appointed,
at any time after the passage of this act,

whenever it shall be deemed expedient by
them so to do, to pull down and remove
the following dams, or any of them," &g.

The expediency was to be determined by
the trustees ai)pointed by the act, and not
by the inha!)itants themselves. Miller v.

Craig, 3 Stock. 175.

193. Semble. The word "purchaser," {Rev.

Dower, p. 323, ^ 17), doe? not include a

devisee. 3Iatter of Hopper, 2 Hal. Ch. 325.

194. By the term grant, {Rev. Married
Women, p. 637, | 3), the legislature in-

tended all the ordinary modes of acquiring
land by deed. Ross v. Adams, 4 Dutch.
161, case reversed, 1 Vr. 505.

195. Construction of the act entitled,
'' An act creating a county board of com-
missioners of appeal in cases of taxation,

and for equalizing assessments for taxes in

the county of Hudson," approved April

4th, 1873. State, Evans v. Eckerson, 8 Vr.

385.

196. It has been, and perhaps is still a

question in this state, whether the Avord
" damages," in the third section of the

act relative to dower, {Rev. Dower, p. 321,

I 3), includes the value or mesne profits
;

or whether damages for the detention is

to be recovered over and above the value.

Martin v. Martin, 2 Gr. 125.

196«. The terms " perfecting a road,"

mean completing, and not repairing it.

Whiienaek v. Tanison, 1 Harr. 77, 79.

197. The words of a statute, authorizing

the issue of township bonds when " the

consent of a majority of tax-payers ap-

pearing upon the last assessment roll as

representing a majority of the landed

property of the township, shall be ob-

tained," require the consent of a majority

of all the tax-payers, and a majority that
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will also represent a majority of the real

estate. Lane v. Schoinp, 5 C. E. Gr. 82.

198. Where an act of the legislature au-

thorized the managers of a meadow-drain-
ing scheme to ])nrchase property known
as " Dennis '" mill property, and it appear-
ed hy answer and allidavits annexed that

there was no " Dennis ' mill j^roperty in

the vicinity, hut that "Dunn's" mill prop-

erty answered the description in, ami was
intended by the act, an injunction granted
on filing a bill to restrain the purchase of

the " Dunn's " mill property, was dissolved.

Linddey v. Williama, "> (\ E. (}r. 93.

199. The word "demand" is compre-
hensive enough to include cases of tort as

well as contract. White v. Hnat, 1 Hal.

415. 417.

200. *' If any person shall recover by
verdict or judgment," &c., embraces ver-

dicts on trial and judgments bv defsiult.

Ibid. 41S.

201. An act which authorizes the owner
of a mill-dam " to raise the dam and water-

works " to the height of the natural sur-

face of the water, at the line of his lands,

will be construed to authorize raising the

water in the dam to that height, and not
to authorize the raising of the structure of

the dam, by which the water would be
made to flow back upon the lands of the
adjoining proprietor. Cohvell v. May's
Landing Water Poiver Co., 4 C. E. Gr. 24o.

202. Construction of the Avord "there-
on." C. and A.R. R. Co. v. Brifjus. 2 Zab.
623,641.648-650.

203. The words " other property," in

P. L. 1859, p. 626, ^ 21 , refer to property per-

sonal and movable, and not real estate.

lAvermore v. Freeholdfru of Camden, 5 Dutch.
245, 247, 2 Vr. 507, 512.

'

204. A general tax act declaring all

lands liable to taxation, and repealing all

inconsistent acts, etc., will not aftect a
prior private charter. State v. Minton, 3
Zab. 529.

205. "Necessary" to carry on a rail-

road, does not mean, indispensable. State,

N. J. E. R. Co. V. Hancock, 6 Vr. 537 ; State,

C. and A. R. R. Co. v. Woodruff, 7 Vr. 94;
State, Morris Canal Co. v. Love, 8 Vr. 60.

206. "Otherwise," how construed. Black
v. D. and R. C. Co., 7 C. E. Gr. 130, 9 C. E.
Gr. 455.

207. " Month," construed to mean lunar
months. Ellis's Case, 3 Hal. 232, [Rev. Stat-

utes, ^ 10].

208. The word " endowment," in the
tax law, does not include real estate.
State, Reformed Church v. Lyon, 3 Vr. 360,
361 ; State, Nevin v. Krollnian, 9 Vr. 323,
574.

209. Tlieword "leases," in the first sec-
tion of the statute of frauds, does not
necessarily mean an instrument under
seal. Mai/berry v. Johnson, 3 Gr. 116, 121.

210. Construction of include, in the act
of congress, requiring an assessment of

taxes " to include the vahie of the shares
of [National Bank] stock, 'in the valuation
of the personal property of said stock-
holders." State, Farmers Bank v. Cook, 3
Vr. 347, 351.

211. "That an as.sessment of taxes should
1)6 made in the same manner," refers not
onlv to the form l)Ut also to the ol)jects to

be taxed. State v. Perkins, 4 Zab. 409, 411.

212. Under a provi.sion that commis-
sioners to assess damages " shall meet on
ten days' notice, given by or to any of

said persons so applying, to each of the
others," &c , the word " others " extends
to all who are interested in the applica-

tion for the assessment. State, Copeland v.

Passaic, 7 Vr. 382, 387.

213. That a married woman in order to

bar her dower, must acknowledge the deed
" on a private examinatif)n apart from her
husl)and," docs not mean apart from all

other persons. Den. v. Geiger, 4 Hal.
225, 233.

214. That a justice may " adjourn " a
cause, is explained by the use of the word
"postpone" in a subsequent clause of

the same section. Bisphamx. Tucker, Pen.
253. 254.

215. "Where any person or corporation
is assessed at too low a rate, the commis-
sioners of appeal shall make such addi-

tion, &c.," {Ni.r. Dig. p. 945, | 57)—the
term " rate " may apply either to the per-

centage of taxation, or to the valuation of

thepropertv. State, Mutuallns. Co. v. Utter,

5 Vr. 489, 494.

216. Construction of " title to real

estate," in the section regulating the juris-

diction of a justice. Campfield v. Johnson,

1 Zab. 83, 85. See Youngs v. Freeman, 3

Gr. 30, 31. Justices Court. 1(c).

217. The phrase "deforcedof her dower,"
as used in our statute, must receive the

same construction as the corresponding
one in the statute of Merton. Hopper v.

Hopper, 1 Zab. 543, 547.

218. '' That the beginning and ending of a

road, shall be designated," means pointed

out or marked i)v a stake or other visible

token. State v. Crren. 3 Harr. 179, 181.

219. The word "appeal," in Rev. Jus-

tices Court, p. 565, I 137, in the affidavit,

means, the action in the court above.
Snover v. Tinsman, 9 Vr. 210, 211. See
Hitsman ads. Garrard, 1 Harr. 124.

220. An arrest is an imprisonment,
within the act forbidding the confinement
of the person of anv female for debt.

Blight V. Meeker, 2 Haf. 97.

221. Where certain bridges, when built,

were to be the property of the commis-
sioners of the state, their executors * *

or assigns, for a specified term of years.

Held, that under an agreement by which
tlie contractors who built the bridge were
to receive the tolls thereof for part of the

term, for building it, tliey could not be

deemed such assigns as the statute con-
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teniplated. Pdnsair Iiri(f(jcs v. Stah', 2 Ziil).

222. " Ceasing to reside," as used in

the coiLstilutioii. dues not apply to a justiee

of tlie peace, wliose township is set oil" or
divided after his eleetion. State v. DiUuway,
2 Vr. 42. 43.

223. That the deerce of the orphans
court on an executor's account shall he
conclusive, (Rev. p. 775, § 108), does not
destroy the eli'ect of the section which
declares that all decrees may he removed
hy certiorari, where an appeal is not given.
Burrowjh v. Mickle, Pen. 913, 915.

224. Construction of the terms "written
consent," as applied to the right of a
cori)oratiou to divert water upon ohtaining
such consent from the land-owners. Rari-
tan Water Power Co. v. Veghte, G C. E. Gr.

463, 470.

225. The terms "creditor" and "debtor,"
extended so iis to cover every obligation
growing out of contract, which bound
the decedent at the time of his decease.
New Jersey Ins. Co. v. Meeker^ 8 Vr. 282,

300 ; and see Perry v. Orr, 6 Vr. 295, 298.

226. The provision that a party must
swear " that he has a just and legal de-
fence," applies to a plaintiff as well as to

a defendant. Miller v. Martin, 3 Hal. 201,

204.

See Bridges, | 21, Corporations, g§ 36,

38, 39, 41, 104, Crimes, | 121, Def-ixitions,

Descent, I 23, Distress,
'i 11, Execution,

1 138, Fisheries, '0. 1, 2, Municipal Cor-
por.vtions. II 31, 480, Railroads, U I(«)(2),

35, 36, 82,'Eoad.s, H 79, 247, Sheriff, § 11.

II. Operation.

227. The rule in England was, that a
.statute operated from the first day of the
session during which it was enacted. Aus-
tin V. Nehon, 1 Hal. 381, 383.

228. Where the original act incorpora-
ting a city is declared to be a public act, a
supplement to such charter will become
a public act, without any clause declaring
it to be such, and will not go into opera-
tion until the 4th day of July next after its

passage, unless otherwise specially jn-o-

vided. State, Vreeland v. Bergen, 5 Vr. 438.

229. An act recognizing the due incor-

poration of a tunnel company and extend-
ing the time for completing its work. Held,
to cure any informalities or defects in its

original certificate filed under the general
railroad law, and to authorize a construc-
tion of the tunnel between the points
designated in the certificate, although they
were not mentioned in the special act.

State, M. and E. R. R. Co. v. Hudson Tunnel
Co., 9 Vr. 548.

' 230. A section authorizing a railroad
company to borrow money for certain
pur[)oses and to secure its payment in a
certain way, is not a limitation of its

})owers, but a grant of an additional power.
Lucas v. Pitnei/, 3 Dutch. 221.

231. A statute can have no extra-terri-
torial operation. State v. Carter, 3 Dutch.

\

499.

I

232. In passing the act entitled " a fur-

:

ther supplement to the act entitled ' an
act to preserve and support the jurisdic-

tion of this state,' " [R. L. 680), Feb. 25th,

1820, the legislature pushed their measures
intentif)nally beyond the limits of our ter-

ritory, in order to provide a remedy for

a(;ts done in tlie state of Xew York, derog-
atory to our right of navigation ; they pro-
hibited restraints on our side of the Jilum
aqux, because they violated our jurisdic-

tion ; they prohibited restraints on the
New York side of the line, because they
violated our right of navigation. Gibbons

:

v. Ogden, 3 Hal. 288.

i 233. Therefore supposing this act to be
constitutional, a plea which admits a re-

straint on the New York side of the filum
aqux, but justifies such restraint under the
authority of the laws of New York, and by
virtue of a judicial decree of the court of
chancery of that state, is bad. Ibid.

234. The statute regulating devises to

I

widows in lieu of dower, applies alone to a

j
devise in this state. Van Arsdale v. Van

\
Arsdale, 2 Dutch. 404, 411.

235. Although as between the company
and the state a charter is a contract, yet
as to third persons, the legislature in

creating a charter, enacts a law. R. and
D. B. R. R. Co. V. D. and R. C. Co., 3 C. E.

Gr. 546, 559.

236. Query. Whether in the exercise of
a power delegated to them by the consti-

tution, it is nece-ssaiy for the legislature to

make use of the precise words of the
constitution itself. Curtis v. Martin, Pen.
399, 403. See Van Allen v. The Assessors,

3 Wall. 573.

237. An act of the legislature having
directed the treasurer of the state to pay a
certain sum of money to A. for alleged
military services, on ajjplication for man-
damus to compel the comptroller to certify

the claim for ))ayment. Held, that a return
showing to be untrue, facts recited in the
preamble to the act as grounds on which
the gift was made, and that the legislature

was imposed upon in passing the act, is

,
insufficient as an answer to the writ, and
should be stricken out. Angle v. Runyon,
9 Vr. 403.

238. A clause in a charter rendering
the consent of the company necessary in

certain cases, cannot affect the validity
of the law as an act of legislation. Such
assent is no part of the legislation. It

,
does not create the law, but merely avoids

the constitutional objection to its validity.
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D. and R. C. Co. v. R. and D. B. Co., 1 C. E.
Gr. 321.

239. All attempt to contravene the
policy of ii public statute is illep^al, though
the statute contains no express prohibi-

tion of such attempt. Sharp v. Teese, 4
Hal. 352.

See Actions, |? 39-42, Actions on Stat-
utes, Aliens, I 4, Bound.\ry, ^ 10, 11,

Conveyance, Vl(a)(2), Evidence, § 7, In-

junctions, ^ 226, Railroads, ^ 37.

III. Repeal.

(a) Express.

240. The right of repeal reserved to the
legislature, is not exhausted by being
exercised once. State, M. and E. R. R. Co.

V. Commissioner, 8 Vr. 228. 9 Vr. 472, 479.

241. The legislature may. l)y a general
statute, reserve ihe right of alteration and
repeal, and such reservation as to subse-
quent charters will have precisely the same
effect as if inserted therein. Ibid.

242. Nor, it seems, can any subsequent
amendment thereto, although framed as a
contract and accepted by the corporation,
become irrepealable. Ibid.

243. If two acts are so inconsistent and
contrary that both cannot stand, the latter

will abrogate the former. If, by any rea-

sonable construction, both can be upheld,
the latter will not operate as a repeal of
the former. In either case the latter act
survives the repealer. State, Britton v.

Blake, 6 Vr. 208, 7 Vr. 442.

244. The rule of construction of statutes
is, that a provision in a statute inconsis-
tent with a provision in a former statute,
repeals the first statute jrro tanto. Jersey
City V. J. C. and B. R. Co., 5 C. E. Gr. 360.

245. If a subsequent statute be not re-

pugnant in all it« provisions to a prior one,
yet if it was clearly intended to prescribe
the only rule that should govern in the
case provided for, it repeals the original
act. Industrial School v. Whitehead, 2 Beas.
290.

246. But unless the latter statute is I

manifestly inconsistent with and repug-
nant to the former, both remain in force.

Ibid.

247. If the prior clauses of a general law
apply in express terms to a special cor-
poration, a general repealer necessarily
repeals inconsistent provisions in the spe-
cial charter, but if there is an absence of
such express prior reference, there must
be a special repealing clause to make a
general law applicable to such particular
corporation. State, M. and E. R. R. Co. v.

Commissioner, 9 Vr. 472.
I

248. The reservation of the right of
alteration and repeal in the charter of a
corporation, has none of the characteristics
of a mere power, which, when once exer-
cised, is exhausted. Its eflect is on the
legislative grant itself, to prevent it be-
coming, what it otherwise might become,
a contract with the state. An act con-
taining such provision confers a mere
privilege, subject at any time to be with-
drawn or modified at the will of the legis-

lature. S. C, 8 Vr. 228.

249. Two laws relating to the same sub-
ject-matter, and conferring similar powers
to be exercised by the same persons, but
diflferlng in the mode of payment and
assessment, are variant and inconsistent.

State, North Hudson Co. R. R. Co. v. Kelley,

5 Vr. 75.

250. Both by the express terms of the
later law and by necessary implication,
the fonner law is repealed to the extent
of the repugnancy. Ibid.

251. A supplement to a private charter
mav repeal a general law. McGavisk v.

State, M. and E. R. R. Co., 5 Vr. 509; State,

Taintor v. Morristoirn, 4 "N^r. 57, 61.

252. A general law applicable to the
entire state will not modify or repeal, in

whole or in part, a special act, unless by
express words or necessarv implication.

State, Gorum v. Mills, 5 Vr. 177, 180.

253. An interpretation of a special law,

which will interfere with the purpose of a

general law, should not be adopted, unless

there is the clearest language to justify

it. State, Pierson v. Douglass, 4 Vr. 563.

See Corporations, U 32-34, Insolvency,
§ 74, Inns, | 11, Municipal Corporations,
|§ 2-6, 9, 11-16, 472, 481, Taxes.

(b) Implied.

254. Although courts do not favor the
repeal of statutes without express words,
yet where the inconsistency between the
prior and subsequent statute is clear, the
first statute will be held to be repealed.
State, Golding v. Chambersburg, 8 Vr. 258.

255. Every statute is by implication a
repeal of all prior statutes, so tar as it is

repugnant thereto. Industrial School v.

Whitehead, 2 Beas. 290 ; Den. West v. Pine,

4 Wash. C. C. 691.

256. Constructive repeal and discharge
of a penalty or an act constituting a crime.
is forbidden by Rev. Statutes, | 4, except
in mere matters of practice or modes of
procedure. State v. Startup. .Tune, 1877.

257. R.epeals by implication are not fa-

vored ; but the question is one of legisla-
tive intent, and the intent to abrogate
the particular enactment in an earlier

statute by a general enactment in a later

one, is sufficiently manifested where the

provisions of the two statutes are so incon-
sistent that thev cannot stand together.
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SMfi, M. and E. R. R. Co. v.,

-8 Vr. 22S, 9 Vr. 47'J.

Commissioner,

'JaS. Whore a later special law is ])Osi-

tively rcpuj^iiant to the I'ornier general
law, and not niorol}' aflinnative, cumula-
tive, or auxiliary, it defeats the older law
by implication, pro tanto, to the extent of
^uch rcpuiiiiancv. McGavisk v. M. and E.
R. R. Co.. 5 Vr. 509.

2~)'.>. " Laws are presumed to be passed
with deliberation, and with full knowledge
of all existing ones on the same subject.

And it is, therefore, but reasonable to con-
clude that the legislature, in passing a
statute, did not intend to interfere with or
abrogate any prior law relating to the
i>ame matter, unless the repugnancy be-

tween the two is irreconcilable ; and
hence a repeal b}' implication is not fa-

vored. On the contrary, the courts are
bound to uphold the prior law, if the two
4icts may well subsist together." Landis
V. Landis, 10 Vr. 274, 277 ; Ruckman v.

Ransom, 6 Vr. 565, 5*56.

260. In order to construe a statute so as

to repeal a former statute by implication,

such implication must be a necessary one.
Naylor v. Field, 5 Dutch. 287.

261. Where a statute prohibits an act

iind imposes a penalty often dollars upon
persons connnitting the same, to be re-

covered by aciion of debt by any person
vvho will sue for the same; and a subse-

quent statute makes the oft'ence indictable
and the offender liable to a fine of twenty
dollars, the latter statute repeals the for-

mer. Buckallew v. Ackerman, 3 Hal. 48.

261a. But a statute imposing an ad-
ditional fine upon an overseer of the
roads, does not repeal a prior law ; it is an
accumulative punishment. Mendham, v.

Losey, Pen. 347, 353, Pennington, J.

262. Neither usage nor a by-law can
repeal the plain words of a statute. Tay-
lor V. Grisu'old, 2 Gr. 222.

263. Where no repealing words are in-

serted in a later act, a strong presump-
tion arises that no repeal was intended,
or it would have been expressed. Mc-
^Wly V. Woodruff, 1 Gr. 352, 356.

264. The maxim leges jjosferiores priores

contrarias abrogant, is not a primary rule,

but a dernier ressort, never to be used
"while there is a possibility of reconciling
the statutes. Ibid ; Stale v. Plankett, 3
Harr. 5, 7. See Shoemaker v. State, Spen.
158, 155, et seq.

See Crimes, U 80, 85. Siqn-a, I 90.

(c) Effect.

265. Where one statute is repealed by
finother, acts done, while it was in force,

shall endure, stand, and be good and ef-

fectual. Den. James v. Dubois, 1 Harr. 285.

266. When an act of parliament is re-

pealed, it must be considered, except as

to transactions past and closed, as if it

had never existi-d. Il)i(l. ; III Iridere v.

Warren R. R. Co.. 5 Vr. 19:!, 6 \'r. 584.

267. By the repeal of a repealing stat-
ute, the original statute is revived. Yet
the efTcct of repealing a statute, varies ac-
cording to its nature and ol)ject, and the
circumstances of the case. As, if it be in

the nature of a contract, or a grant of
power, a repeal will not divest interests
acquired, or annul acts done, under it.

Ibid.

268. If the legislature, ex viero motu, give
to an individual, property belonging to
the state, and he accept it, a repeal of the
statute would not deprive him of his

property. Ibid.

269. If acts are done or omitted under
an e.xisting law, subject to punishment or
prejudice, and that law be repealed the
offender will escape the penalty. Ibid. ;

Belvidere v. Warren R. R. Co., o Vr. 193,
199.

270. When a statute restraining a man's
natural rights, or his use of his property,
is repealed, he is restored to those rights,

as before the law was pa.ssed. Ibid.

271. The effect of a repealing clause
upon a previous statute, which confers a
special jurisdiction, is to end all proceed-
ings under it which are undetermined, un-
less there be an exception in the repealing
statute. State, Copeland v. Passaic, 7 Vr.
382.

272. A repeal does not affect any vested
right, even where the statute contains no
saving clause. Hunt v. Gidick, 4 Hal.
205. 207.

273. Bj' a repealing act it was provided,
that the repeal should not affect or impair
anj' legal contract of municipal commis-
sioners, or any indebtedness contracted for

improvements; and the township commit-
tee of the township of U. was authorized
to compromise or complete such contracts,
and to issue township bonds to provide
funds therefor, and to make and collect

assessments to pay expenses, in the same
manner as the commissioners had been
empowered. Held, that the repealing act
was constitutional, as affecting a creditor

who had furnished supplies to the com-
missioners before the repeal, although an
action for the same Avas pending when
the repealer became a law. Rudir v. South-
easterly Road Distriet, 7 Vr. 273.

274. The statute of Xew Jersey, of June
13, 1799, al)olishing all English statutes,

did not abolish estates tail. Den.x. Fox, 5
Hal. 39, Ford, J. Den \. Robinson. 2 South

.

689, 706, 812, (a). See Constitutiox, § 207.

275. The validity of an assessment is

not affected by the subsequent repeal of
the act which authorized it. State, Brittin

V. Blake, 7 Vr. 442.

276. The ninetieth section of the act

constituting courts for the trial of small
causes, (Rev. p. 555), is a restraining, not
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a repealing clnnsc, and is not affected by
the second section of the general repealing

act, which provides that the repeal of any
statutes should not atiect any action then
pending; it took away the power of grant-

ing new trials in causes then pending. Cor-

tehiou V. Ten Eyck, 2 Zab. 45.

1*77. When an original act is repealed, a

supplement simply amendatory, must of

necessity go with it. State., M. and E. R.

li. Co. V. Commissioner, <t-c., 8 Vr. 228, 237,

Depue, J.

278. A supplement to the Camden lien

law, extended the law over the whole city,

and repealed the section which exonerated
from the operation of the lien, buildings

built by contract, on filing the written con-

tract ill the county clerk's office; a second
supi^lement repealed the repealing sec-

tion of the first sui)plement. Held, that the

exonerating section is revived, and extend-

ed, with the act, over the whole city. Flan-
igan v. Feurinq, 2 Zab. 887. See State,

Freese v. Woodruff, 8 Vr. 139, 141.

See Certigr.'^ri, § 267, Coxstitutiox,

III(&)(5), Costs, | 10. Supra, U 25, 26, 89,

162.

IV. Private Acts.

279. How to construe special acts of the

legislature, under which exemption from
taxation is claimed on the ground of a
contract. State, Agens\. Newark, 6 Vr. 168,

8 Vr. 415.

280. Construction of the supplement to

the charter of the N. and P. Turnpike
Company, by which they are authorized
to abandon a part of their road. State v.

Bemott, 2 Gr. 254. See Bridges, | 18.

281. Construction of the act entitled

"an act to enable W. S. P., of the county
of Essex, to carry into efli'ect a trust there-

in named," passed 27th of November, 1823.

Gondii v. Neighbor, 1 Gr. 83.

282. Construction of " An act vesting in

N. B., his heirs and assigns, the right and
title of the state of New Jersey to * *

land Iving under water, ttc." Gongh v.

Bell, 1 Zab. 156, 164, 165.

See Aliens, ? 9, Coxstitutiox, U 89, 160,

161, 241, Corpor.^tions, ? 113. 11(a), Do\v-
ER, § 73, Easement, § 3. Eminent Domain,

U 12. 13, Escheat, § 2. Evidence, ? 413,

Roads, ? 219. Sujva, |§ 51, 204, 229, 230.

V. Foreign Acts.

283. The courts of one state, in constru-

ing the statutes of another state, will be

governed by the decisions of the courts of
that state.

"
J^lack v. B. and R. C Co., 7 C. E.

Gr. 130; Chandler v. Monmouth Rank, 4
Hal. 101, 105. See Hale v. Lairrence, 1 Zab.
714, 734, 3 ZaI). 590, 596 ; Herrick v. King, 4
C. E. Gr. 80, 82; Bennett v. Boggs, Bald. C.

C. 60. Constitution, g 31.

284. The court Avill not be held bound
by the decision of a court of another state,

upon a statute passed by such state and
also by this state for the common benefit

of both. Shoemaker ads. State, Spen. 153,

159.

285. The Pennsylvania statute against

usury discussed. Bolman v. Cook, 1 Mc-
Cart. 56.

286. The Married Woman's Act of New^
York, of July 18. 1853, does not embrace
torts as Avell as debts, and, consequently,
a husband is not liable for a judgment for

slander obtained against his wife, although
the marriage took place after verdict and
before judgment. Eberhart v. Gilchrist, 3
Stock. 167,'" 171.

287. The act of the state of New York
granting to L. and F. for a term of years,

the exclusive navigation of all the waters
within the jurisdiction of this state, with
boats moved b\' fire and steam, is un-
constitutional, so far as it affects vessels

licensed under the United States coasting

laws. Gibbons v. Ogden. 9 Wheat. 1. See
Boundary, I 10.

288. For constructions of British stat-

utes, see Common Law.

See Assignment for Benefit of Cred-
itors, 1(c), Bonds, I 77, Conflict of Laws,
Corporations, § 126, Constitution, H 36,

57, 140-143, Easement, § 4, Estoppel, I 25,

Evidence, || 5, 173, VIK^O- Injunctions,

I 227, Insolvency, ?? 83-85, Interest, I 39,

Mortgage, §| 70, 517, Treaties, Usury.

VI. United States Statutes.

289. Construction of the 27th, 28th and
50th sections of the law entitled "An act

to regulate the collection of duties on
impost and tonnage." United States v. The
Virgin, Pet. C. C. 7 ; United States v. I'he'

Hunter, Pet. C. C. 10.

290. Construction of 11th section of the

judiciary act of Sept. 24. 1789, relating to

service of process. Harrison v. Rouvn,
Pet. C. C. 489.

291. The fact that an agent had taken

out no license, as a real estate agent luider

the internal revenue law of the United
States, will not affect his right to recover

compensation. The sole object of that law,

in requiring a real estate agent to take out

a license was to raise revenue. The ques-

tion in such cases is, whether the statute

was intended as a protection or merely a.s
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fx fiscal cxpcdiiMit; wlu'lhcr tlu^ legislature

intemloil to ))roliil)it the act unless done
hy a (jualiiied jjorson, or merely that the

person wlio did it should pay a license^ fee.

If the latter, the aet is not illegal, linck-

nidii V. lieryholz, <S Vr. 437.

See JiAN'KRUITCY, CONSTirrTION', II, Evi-

PENCK. H O.S8. 839, SiiiPiMNO, U 3, 55, Tax-
es, U i;^. 1<>1-1(;3. Supra, I 210.

SUKETV AND GUAHANTOK.

I. Contract of Suretyship.

II. Liability of Surety'.

III. Discharge and Release of Surety.

IV. Eights of Surety.

[n] As to principal.

\h) As to third persons.

(c) As to co-surety.

V. Rights and Obligations of Guar-
antor.

I. Contract of Suretyship.

1. Where a note is signed hy three per-
sons, and the word " sureties " is annexed
to the names of two, this is prima facie evi-

dence among themselves that the two were
surety together for the other. But this fact

is matter in pais and may be explained
by parol. Apgar v. Hiler, 4 Zab. 812.

2. An agreement made between tlie

payee of a promissory note and a third
party, that such third party would become
surety on the note and sign his name to it

in consideration that the payee would for-
bear to sue upon the note, is a valid
agreement, and may be enforced, no ques-
tion l)eing raised as to the statute of frauds.
Hochnihury ads. Meyers, 5 Vr. 346.

3. Such an agreement may be either
express or it may be inferred from the
fiicts and circumstances of the case. Ibid.

4. Where one purchases land, and as-
sumes in his deed to pay oflf" his grantor's
bond and mortgage to which such land
is subject, he tliereby becomes a surety
in respect to the mortgage debt. Klapworih
V. Dressier, 2 Beas. 62. See Mortgage, | 81.

5. A promise to pay a mortgage debt as
part of the purchase money of the land
conveyed, does not render the grantee
surety for the grantor, as between the
parties, the grantee being the principal

debtor, and the grantor the surety. Unifier
v. Atiruod, 11 C. E. Gr. 5()4.

G. One of two or more co-obligees in a
money bond, caimot at law aver that he is

only a surety. Pintard v. Davis, 1 Zab.
032, Randolph; J. duhitarde.

7. The words, "the said obligation to be
charged upon the separate estate of the
said L. E.," in a note signed by a married
woman as surc^ty for her husband, do not
create a lien upon her separate estate.

Perkins v. Klliott, 7 C. E. Gr. 127. S C. E.
Gr. 526.

S. A mortgage may be given to indem-
nify the mortgagee for l)ecoming surety
or endorser. His liability forms a suffi-

cient consideration. And such mortgage
will be valid as against subsequent pur-
chasers or encumbrancers. Uhler v. Sem-
ple, 5 C. E. Gr. 288.

10. If the original agreement is not ex-

ecuted, the surety's signature is a nullity.

Gilbert v. Trustees of East Neivark Co., 1

Beas. 180, 203.

11. Although the debt for which the
mortgage was given was originally the in-

dividual debt of the partner of W., yet it

was an encumbrance upon the property
of the firm in Wisconsin, and the object
of obtaining the loan and giving the mort-
gage was to relieve that ])artnership prop-
erty from the pressure of that encumbrance
by extinguishing the debt. The extinction
of that debt enured to the benefit of the
mortgagor. Under such circumstances, W.
cannot claim the character of surety, and
as such to stand in the shoes of the mort-
gagee. Tiffany v. Crawford, 1 McCart. 278.

See Equity, g 277.

See Evidence, ^ 469a, Husband and
W^iFE,

^i
171. Infra, I 95.

II. Liability of Surety'.

12. Sureties for the fidelity of a person
in an office of limited duration, are not lia-

ble beyond that period, nor are they liable

for past defaults, unless made so in terms.
Patterson v. FreehoUl, 9 Vr. 255.

13. P., the township collector, failed to

pay over to the county collector the two
mill tax collected by him in 1872; in 1873
a like sum was to be paid by the county
collector to P.. to be applied to schools.

P. and the county collector met in March,
1873, and, in settlement of these matters,
exchanged checks. Held, that if P. squan-
dered the money received in 1872, the
sureties on his official bond for that year
must respond for it, and cannot shift the
burden upon the sureties of 1873 by the
mere ceremony of exchanging check*. If
P. had no funds in bank to meet his check.
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Init was to make it good by tbe deposit of
the county collector's check, he thereby
received no money, for which his sureties

of 1873 are liable. Ibid.

14. The legislature are the agents of the
state in taking the state treasurer's bond,
and if they make fraudulent represen-
tations to the sureties, which intluence

them in the execution of it, such bond is

void. Sooy ads. State, 9 Vr. 324.

15. A person taking a bond for the fu-

ture good conduct of an agent already in

his emploN'ment, must communicate to

a surety his knowledge of the past crimi-

nal misconduct of such agent in the course
of such past employment, in order to

make such bond binding. Sooy ads. State,

10 Vr. 135.

16. The mere non-communication of
such knowledge, irrespective of motive or
design, is a fraud in law, which will in-

validate the obligation. Ibid.

17. The comptroller is not the agent
of the state f(jr the purpose of making
representations with respect to the moral
^standing of the ti'easurer ; consequently
such representations will not affect the
state. Ibid. '

18. A plea alleging knowledge on the
part of a state of the misconduct of one of
the officers, need not disclose how such
knowledge was obtained. Ibid.

19. When sureties have been induced to

sign a bond substituted for a ne exeat bond,
which is not unly more stringent than they
supposed, but also more stringent than the
order or rules of the court require, it is

the province of equity to say whether
there has been a breach of the condition,
and whether the bond shall be prosecuted.
Wauters v. Van Vor.^t, 1 Stew. 103.

20. In the case of bonds given in that
court in pursuance of its rules, practice or
orders, e. g. a ne exeat bond given to a sheriff,

the court has power to determine both
the fact and extent of liability under
them. Ibid. See Equity, \ 38.

21. A sheriff's sureties for one year are
not liable for money raised by him in that
year, on an execution of another year.
State v. Hardenljurgh, Pen. 355.

22. Where the sheriff made a levy be-
tween the time of the delivery of the' exe-
cution and the expiration of Jiis term, but
did not return the writ until after his re-
election. Held, that those who were his
bondsmen when he began the execution
of the writ, are lial)le for all subsequent de-
faults in relation thereto. State v. Hamilton,
1 Harr. 153, 156.

23. If the breach charged consisted in
not levying at the time when the execution
Avas delivered, it should be shown that the
neglect was after the execution of the
bond ; and also that the defendant in ex-
ecution then had lands or goods whereon
the lew might have been made. State v.

Roberts, 7 Hal. 114.

24. A township collector's duty is the tui-

conditional payment of the money collect-

ed, to the person and at the time directed
by the act, and for its performance the
collector and his sureties became bound,
just as they would have been bound if that
particular duty had l>een specified in the
condition of the official bond. McFjtchron
V. New Providence, 4 Vr. 339, 6 Vr. 528.

25. Their liability results from, and must
be measured by, their contract; and this
being in efl'ect an absolute covenant that
the collector will pay over the money col-

lected, it is no defence to an action brought
to enforce this covenant, that the money,
after having been collected, was stolen
from the collector without any negligence,
want of due care, or other blame or fault
whatever, on his part. Ibid.

26. The undertaking of sureties on the
bonds of a deputy collector of internal rev-
enue, must receive a strict interpretation
both as to time and terms. Paidison ada.
Hcdsey, 8 Vr. 205, 9 Vr. 488.

27. For whatever tax lists the deputy col-

lector receives and gives receipts, after the
date of the bond and within the time of
his appointment to which the bond re-

lates, both he and his sureties are charge-
able, if the taxes are uncollected and un-
abated by his default or neglect. Ibid.

28. The payment for services of a suc-
ceeding collector, in making claims and
obtaining abatement of taxes, made nec-
essary Ijy the default or neglect of the
deputy, is recoverable on his bond. Ibid.

29. Where the collector is charged by
the department Avith the taxes in his hands
for collection, and has paid them in the
settlement of his accounts, a charge of
interest on balance in the hands of the
deputy, not paid over, uncollected and
unabated by his neglect, is legal. Ibid.

30. A covenant in these words :
" I cove-

nant to indemnify and save harmless J. &
H. who are securities for E. to the postmas-
ter-general for the faithful discharge of his

duties as postmaster of the town of Salem,
from all damages, costs and charges they
may or shall be put to, or in anywise called
upon to pay for or on account of their be-
ing security for the said E. as postmaster as

aforesaid, from and after this date," covers
only such damages &.c. as J. ct H. may
be put to or called upon to pay, for or on
account of defalcations of E. committed
after the date of the covenant. Jeffers
v. JoJniHon, 3 Harr. 382.

31. Consequently, a declaration on such
covenant ought to show, that the damages
&c. which the plaintiffs have sustained,

were occasioned by defalcations commit-
ted by their principal, after the date of
the covenant. Ibid.

32. In action on covenant to indemnify
and save harmless sureties from all dam-
ages, cost and charges which they may be
put to, or called upon to pay on account
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of beinp; security, and plea, no)i ihimnifiva-

tus, in order to recover, actual damage
must be proved. Jcff'rra v. Jolinaon., 1

Zab. 73.

33. Judt^nient reroverod ajjjainst sureties

without proof of payment tliereof, or of
costs or expenses, not sullieient. Ibid.

34. It appears that wliere counter-lioiid or

covenant to surety is for performance or
payment by i)rincipal of the matter for

whirh surety is bound, an action can be
maintained by surety on faiUn-e of prin-

cipal to perform, without actual damage
to surety. Ibid.

35. Where a bond is taken under a stat-

ute, it ought to conform in substance to

the requirements thereof, and if it goes
beyond, it will not bind sureties as to the
excess. A rmstrong v. United States, Pet.

C. C. 46.

36. A surety cannot, at law or in equity,

be bound beyond the very terms of his

contract, and if the principal and obligee
change the terms of it without his consent,
the surety is discharged. Miller v. Stewart,

4 Wash. C. C. 26, 9 Wheat. 680.

37. When the holder of a promissory
note receives from the maker a convey-
ance of certain jDroperty as collateral se-

curity for the payment of the note, the
law implies no contract on the part of the
creditor to proceed on the collaterals be-

fore he can sue the surety. The latter

may at any time after the debt becomes
due and owing, discharge it and take the
collaterals. Brick ads. Freehold Nat. Bank-
ing Co.. 8 Vr. 307.

38. Where the creditor is fully indem-
nified, subjected to no delay and exposed
to no risk of loss, he will be compelled to

resort to the property of the principal in

satisfaction of his claim, before coming
upon the surety. Irick v. Black, 2 C. E.
Gr. 189.

39. By the law of Xew York a corpora-
tion cannot set up usury, as a defence

;

being unavailing to the corporation, it

cannot be invoked bv their surety. Freese
ads. Brownell, 6 Vr. 285.

See Bills and Notes, U 118, 152, Bonds,
1 129, V, CoxsTABLE, U 29, 31-34, County,
i 7, Equity, U 70, 113, III(c)(13), Escape,

ll 16. 17, Executors, |? 31-37, Injunctions,

I 346, Pledge, § 12, Statutes, I 77.

III. Discharge and Release of Surety.

40. The payee is not bound to notify
the surety of non-payment by the princi-
pal, and an agreement with the principal
not to notify him, will not be such a fraudu-
lent concealment as will discharge the
surety. Graver v. Hoppock, 2 Dutch. 191.

41. Mere laches unaccompanied with

fraud will not discharge surety. It is no
defence that plaintiff knew of default of
l)rincipal and delayed for a long time to

notifv suretv or to jirosecute bond. Mon-is
Canal Co. v. Van Vorst, 1 Zai). 100; Po.s^

master-General v. Ree<ler,4 Wash. C. C. 630.

42. Sureties on a ])ostniaster's bond
pleaded that the plaintiff did not, as he
was bound by law to do, call upon the
deputy to settle his accounts, or cause suits

to be commenced against him for not so
settling them and paying the balance due
from him, nor did he notify the sureties
of the defaults of the ijostmaster, but
fraudulently, and in violation of his duty
to the United States and to the sureties,

neglected to bring such suits and to give
such notice. On demurrer thereto. Held,
that the demui-rer admitting the fraud,
the plaintiff cannot recover. Postmaster-
General V. Ls^/c/c, 4 Wash. C. C. 347.

43. A surety upon a bond cannot, by any
act inj)ais, compel the obligee to sue the
principal. Pintard v. Davis, Spen. 205, 1

Zab. 632.

44. In an action brought against a surety
on a bond, after the principal has become
insolvent, it is no defence, that the plaintiff,

although so requested by the surety after

the bond fell due, neglected and refused
to prosecute the principal while the latter

was solvent and the amount due on the
bond could have been recovered from him.
Ibid.

45. If security on a bill give notice to

creditor to sue, and after suit brought
creditor discontinues, and gives principal

further time, and after this the principal

fail, the security is still bound. Manning
V. Shotivell, 2 South. 584.

46. An increase of the capital stock,

the borrowing of money, and the increase
of circulation of a banking com pan j- by
virtue of statutes passed after the date of
the bond, will not discharge the sureties

on the bond of the cashier. Morris Canal
Co. V. Van Vorst, 1 Zab. 100.

47. An increase of business of employer
will not discharge the sureties on a bond
for faithful service of clerk or cashier. Ibid.

48. Giving a new official bond, does not
discharge the sureties under the old bond
for the past defaults of the principal. Po.^t-

master- General v. Reeder, 4 Wash. C. C. 678.

49. An oi'der of the postmaster-general
to the postmaster, not to remit the money
received, but to retain it to answer his

drafts, does not discharge the sureties. Ibid.

50. The rule of law is settled, that ex-

tending to the principal further time of
payment, will discharge the surety, unless
there be evidence of assent by the surety.

Solomon ads. Gregory, 4 Harr. 112.

51. The surety is not discharged if there
be evidence of tacit assent on his part.

Ibid.

52 Courts will not interfere in a sum-
mary way and relieve the surety after
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judgment and execution against him, by
ordering moneys collected under execu-
tion, to be returned to bim. on the ground
tliat the plaintiff has extended time ofpay-
ment of execution against the principal.

Ibid.

53. Where a creditor gives lime to the '

principal, a surety cannot avail himself of

that defence, unless it appear upon the

face of the instrument, that he is surety
;

and even in that case bis relief is in equity
and not at law. Pintard v. Davis, 8j)en.

205, 1 Zal). 632.

54. If the creditor give time to the prin-

cipal in a bond, prior to the breach of the

obligation, without the consent of the

surety, the surety is discharged, and he
may set up the defence at law." Aliter, if

the time be given after the breach, for

then the only remedy of the surety is in
equity. United Slates v. HoveU, 4 Wash,

j

C. C. 620. !

55. Formerly the discharge of a surety

by giving time to the principal, could only
be taken advantage of in equity ; and al-

though long since it was allowed as a de-

fence at law, yet equity still retains its
j

jurisdiction. Linn v. Neldon, 8 C. E. Gr.

169, 170.

56 An agreement by the payee with the
,

princii^al. to extend the time of payment,
will not discharge the surety from liability,

unless there is some new consideration
or additional security given. Grovcr v.

Hoppock, 2 Dutch. 191.
(

57. Where, by a valid contract upon
a sufficient consideration, the creditor

'

gives time to the principal debtor without
the consent of the surety, the surety is dis-

charged. Paidin v. Kaighn, 3 Dutch. 503,

5 Dutch. 480, 501; Thompson v. Bourne, 10
Vr. 2. Bills and Kotes, U 105-110. See

^

Morris Capiat Co. v. Van Vorst, 1 Zab. 100.

58. When one of two obligors in a bond
;

claims relief against the holder of the bonti,

on the ground that he is a surety for his
[

co-obligor, and that the creditor has given
time to the principal debtor without the

;

consent of the surety, and there is nothing
on the face of the bond to show the exist-

ence of the suretyship, the surety, to en-
title himself to exemption from liability,

must sl:ow that the fact of suretyship was
communicated to the creditor. The priv-

ilege of the surety is a mere equity, and
can only be binding on those who have
notice of its existence. Kaighn v. Fuller, 1

McCart. 419, 2 McCart. 501.

59. If a surety be discharged at law,
equity will not extend his liability. United
States' y. Archer, 1 Wall. Jr. 173.

60. Surety may plead, that principal had
given his note payable in tive years in full
satisfaction, and that ])lainiit}' had ac-
cepted it in full satisfaction and discharge.
Morris Canal Co. v. Van Vorst, I Zab. 100.

61. A special notice, setting up in satis-

faction, the giving and accepting of the

principal's note payable in five yeai-s,

without consent of surety, sustained by
eiiual division of court. Ibid. Nevius and
Randolph, Justices, for notice. Carpenter
and Whitehead, Justices, contra.

62. A notice to a plea in an action on
bond for the prison limits, that there was
an agreement by which the debtor was
to give the creditor, (at whose suit he wa.s
confined), certain notes and money, and
the latter was to satisfy tiie judgments and
discharge the debtor and his sureties, is

good. Camp v. Allen, 7 Hal. 1.

63. In a suit on limit bond against surety,
the plea of bankruptcy is a good defence,
the debtor having become a certificated

bankrupt after giving such bond. The
discharge of the principal as a bankrupt
operated as a release by act of law. Kirbif
V. Garrison. 1 Zab. 179.

See Alteration, I 25, Bailment, I 4,

Banks, | 11, Bills and Xotes, H 105-110,
132, Debtor and Creditor, l[e), Mort-
gage, I 90. Supra, I 36.

IV. Rights of Surety.

(a) As to principal.

64. A surety may take collaterals from
his principal to indemnify himself against
his liability ; and if he bring an action

against his co-surety for contribution, his

holding such collaterals will not bar a
recovery. Paulin v. Kaighn, 3 Dutch. 503,

case reversed, 5 Dutch. 480. See Supra, 1 37.

65. As to sureties, the right to an assign-

ment is limited to such securities as con-
tinue to exist, and do not, by payment,
become extinguished as to the principal
debtor. Bigelow v. Cassidy, 11 C. E. Gr. 557.

66. A surety or creditor has a right to

have applied to the payment of the debt,

any collaterals which the debtor may
have pledged for that purpose either to

a drawer or a second endorser. Price v.

Trusdell, 1 Stew. 200.

66a. Where lands of a principal and also

of a surety are mortgaged to secure the
same debt, the former nuist be exhausted
before resorting to the latter. Drake v.

Bray, Jan. 1821, WiUiamson, C.

()7. Where the debt has become payable,

the surely may file a bill to comjjel pay-
ment by the principal, in order that he
mav be relieved from responsibility. Irick

v. y}/«c/o, 2C. E. Gr. 189.

68. Upon a bill by the surety to compel
the payment of the debt by the principal,

neither notice to the creditor of the surety-

ship, nor an allegation of irreparable
injury if the surety be compelled to pay
the debt, constitute an essential element of
the surety's right to equitable relief. Ibid.

69. The fact that the rules of evidence
will not permit a surety to avail himself,

at law, of the only existing proof of his
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.lofencc, will not entitle him to relief in
|

equity. Lhm v. Neldon, 8 C. E. Gr. 10!).

70. The court cannot compel a sale of
lands in Wiscon.sin, or an appropriation
of the proceed.s to tlie .satisfaction of com-

[

jilainant's mortgage, in relief of a surety.

rifdiu/ V. Crawford, 1 McCart. 278.

71. When one is sin-ety for several in the
-nme instrument, lie may recover from all

or either of his principals the amount
Avhich he may have heen compelled to pay
1)V reason of his suretyship. Apgar \.

Hihr, 4 Zab. 812
72. A surety may recover of his princi-

pal the costs which he has been compelled
to paj' in an action brought to recover of
him the amount for which he was surety.

Ibid.

See Assumpsit, | 34. Bills and Notes,

^1 98, 99, Debtor axd Creditor, l{d), Equi-
ty, I 613, Executors, H 48, 49, Insglvenx-y,
^^ 79.

(b) As to third persons.

73. A surety who has paid the debt of
the principal, is at once subrogated, to all

the rights, remedies and securities of the
creditor. Irick v. Black, 2 C. E. Gr. 189.

74. To entitle a party who pays the debt
of another to the rights of the creditor by
subrogation, the debt must be paid at the
instance of the debtor, or the person pay-
ing it must be liable as surety or otherwise
for its payment. WiUonx. Brown, 2Beas.277.

75. Equity will, as a matter of course,
and without any agreement to that efiect,

substitute, in the place of a creditor, a per-
son who advances money to pay the debt
for which he is bound as surety. Coe y. New
Jer.v'i/ Midland Railway Co., 12 C. E. Gr. 110.

76. A director of an insolvent railroad
company is entitled to reimbursement
out of the funds in the hands of a receiver,
for advances made by him to save the prop-
erty against an unquestionable lien. To
the amount of such advances, his claim is

paramount to that of mortgagees whose
encumbrances are subordinate to the lien.

Ibid.

77. A person who pays a debt of a rail-

road company, incurred under contracts
of purchase for rolling-stock, which, if not
paid, would entail serious loss and embar-
nissment upon the company, is entitled
under agreement with the company to
that effect, to be subrogated to the rights
of the vendors to the amount of his advan-
ces. Ibid.

78. That the whole debt has not been
paid, under the contract, is no objection
to the subrogation of the paity making
such payment. Such subrogation is sub-
ject to the rights of the yendors under the
contract, but is superior to any claim of
the receivers upon the property, in respect
to payments made by them under the
same contract. Ibid.

79. It is only in cases where the person
advancing money to pay the debt of a
third party stands in the situation of a
surety, or is compelled to pay it to protect
his own rights, that a court of equity sub-
stitutes him in tlie place of a creditor as a
matter of course, without any agreement
to that eHect. In other cases the demand
of a creditor which is paid with the money
of a third person, and without any agree-
ment that the security shall be assigned
or kept on foot for the l)enelit of such
third person, is absolutely extinguished.
Sliinn V. Badd, 1 McCart. I'.'Jl.

80. Where a mortgage had been given
by an individual partner to secure a debt
of the firm, and it appears by the evidence
that lands had already been applied, by
Avay of compromise, to the satisfaction of
other debts of the firm of much larger
amount than their value, which settlement
went to the benefit of VV., the mortgagor,
while enjoying that benefit, he cannot, in
equity, ask that the value of that property
be held liable for the satisfaction of hfs
mortgage debt. Tifany v. Crawford, 1
McCart. 279.

81. Where a surety, on account of a
railroad company, paid a land-owner for

lands condemned by the company, and
being subrogated to the land-owner's
rights, applied to this court to enjoin the
use of the company's road over the land.
Held, that it was not necessary to his pro-
tection to prevent such use, there being
nothing to be gained by him througii such
injunction ; the company being insolvent
and its aff'airs in the hands of a receiver,
and the road being operated for the ac-
commodation of the public, merely by a
trustee of holders of bonds of the company,
with a view to a more advantageous sale
of the property on foreclosure. Hewitt's
Case, 10 C. E. Gr. 210.

81a. Those who have guaranteed the
payment of a debt, for failure to pay
which relief is sought under the fifty-sev-

enth section of the act respecting railroads
and canals, are, on payment of the debt,
entitled to the benefit of that section, as
creditors in respect to the debt so paid,
notwithstanding the fact that they have
guaranteed the payment thereof. P. R.R.
Co. y. P. and N. Y. R. R. Co., 1 Stew. 338.

See Debtor, Kd), Mortgage, | 307.

(c) As to co-sureties.

82. If several persons become jointly
bound, as sureties, with their principal,
in a bond or other obligation, and one of
them pays the money, he may by force of
our statute, maintain an action against
the personal representatives of a deceased
co-surety, for an aliquot part of the
money so paid. Stothoff \. Dunham, 4
Harr.'lSl.
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83. If one or more of several joint 1

sureties in a bond, become insolvent, the

surety who has paid the money can only
,

recover against a solvent surety his ali-

quot part in reference to the whole num-
ber of sureties. Ibid.

84. It seems that the surety paying the

debt and costs can only recover an aliquot

part of the costs accrued uj) to the return

of the writ. Sed query. If several co-

sureties are sued in one action and judg-

ment against all. Ibid.

'^:>. Co-sureties are entitled to conti'ibu-

tion from each other towards the moneys
paid in discharge of their joint liability,

and also to the benefit of all the securities

which any of them may have taken to

indemniiV himself. Paulin v. Kaighn, 5

Dutch. 480. See Ante, I 64.
j

86. A surety may take securities from
his principal to indemnify himself, and if

he bring an action against his co-surety

for contribution, the fact of his holding

such securities will not bar a recovery;

but after such recovery the defendant is

entitled to force his right of subrogation,

and so obtain the benetit of the securities.

Ibid.

ST. If before action brought for contri-

bution, the securities held for indemnity
are converted into money, it is a payment
pro tanto in liquidation of the amount paid

on the liability, and in an action against

the co-surety it is competent for him to

show that money has been so realized. It

is a payment of so much by the original

debtor,' and is so far an extinguishment of

the joint liability. Ibid.

88. In an action of assumpsit, brought
by one co-surety against another for con-

tribution, the defendant may show that the

plaintiff held securities for the benetit of

all the sureties, and that those securities

had been surrendered to the principal

debtor by the surety holding them, with-

out the consent of his co-sureties, and if

such surrender is proved, it releases the
co-surety from contribution to the amount
of the securities surrendered. Ibid.

89. It makes no ditt'erence whether the
securities were surrendered by the surety
before or after he paid the debt. Ibid.

yu. Where a mortgage is given to A., B.,

and C. to secure them as endorsers for the
mortgagor, if C. is in possession of the
premises and A. and B. bring an action of
ejectment against him to recover the land,

if the plaintiffs are entitled to recover
they will ol)tain the whole ])remises, unless
the defendant can prove damage to him
by payment of, or liability on, some of the
bills of exchange or notes against which he
was to be indemnified by the mortgage.
Brown ads. Combs, 5 Dutch. 36.

See Assumpsit, ?§ 26, 37, Bills and
Notes, ? 169, Debtor and Ckeditor, 1(c),

Evidence, g 227.

V. Rights and Obligations of
Guarantor.

92. A guaranty as follows :
" I do sign

all my right and title, interest and claim,
of this within note to W. S., and guarantee
the payment thereof," endorsed on a sealed
bill after it is due, is a general warranty
of payment whenever demanded. Stout
V. Stevenson, 1 South. 17^, 1S2.

93. The guaranty of a bond cannot create
a lien by way of mortgage on real estate
of the guarantor, nor will the fact that
such bond is secured by a second mortgage
on lands upon which the guarantor holds a
prior lien by mortgage or judgment, create
a lien on such lands, or the interest which
the guarantor has in them. Gausen v.

Tomlinson, 8 0. E. Gr. 405.

94. The written promise of a defendant
as guarantor is binding, notwithstandintr
the consideration moves from the oi'iginal
debtor, and not from the plaintiff; and not-
withstanding the original debtor remains
liable. Laing v. Lee, Spen. 337.

95. If a defendant puts his name upon
the back of a note as a surety or guaran-
tor for the payment thereof, in pursuance
of an original agreement entered into be-
tween the several parties before or at the
time of giving the note, and in considera-
tion of which the payee agreed to accept
it, then the defendant may be liable

according to the terms of the agreement.
Crozer v. Chambers, Spen. 256.

96. Where a person assigns a sealed bill to

another, and agrees to stand security there-

on until paid, although the drawer lived

three years in good credit after the bill be-
came due, without being called upon by the
holder for pa\'ment, and afterwards failed,

the assignor will be liable upon his special
guaranty. Force v. Craig, 2 Hal. 272.

'.•7. Evidence that a factor was in the
habit of making entries in his books,
designating what sales were guaranteed
and what not, is not competent to prove
that he did not guaranty all sales made by
him. Park v. Miller, 3 Dutch. 338.

OS. If a note be accepted as absolute
payment of a bond, and the payment of
the note be guaranteed by the mortgagor,
the guaranty will not restore the obligation.

The mortgagor would be liable on his con-
tract of guaranty, but his indebtedness
upon the bond and mortgage would not be
revived. Shipman v. Cook, 1 C. E. Gr. 251.

99. A guaranty expressed in general
terms is personal between the parties to

it, and a third person, to whom the note
has been transferred, cannot recover upon
such guarantv in his own name. Jacques
v. Mcknight, 2 Dutch. 92.

See Bonds, U 31, 34, 35, 55, 82, 112. Con-
dition, § 53, Courts, § 39, Equity. |§ 33, 34,

699, Bills and Notes, ?| 10, 152, Evidence,

U 472, 474, Mortgage, g§ I(^), 302, Sher-
iffs, I 56.
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VI. Rights and Liabilities of Officers.

I. Imposition of Taxes.

(a) Power of legislature.

1. The power of taxation is necessarily

unlimited in its extent, unless qualified

or restrained by constitutional pi'ovisions,

or legislative enactment, assuming the
form of a contract, and for that reason
within the protection of the constitution.

State, Trenton Water Power Co. v. Parker, 3
Vr. 420.

2. This unlimited power of taxation does
not, however, include the power to levy an
arbitrary sum from a corporation. It

extends only to the right to subject the
property of a corporation to such taxation,

as by the general laws of the state may be
imposed on the kind of projierty of wliich
it is the owner, or to subject it to such
taxation as corporations as a class are
made liable to. Ibid.

3. Beyond the exercise of this taxation,
the legislature cannot assess upon a single
corporation an arbitrary assessment, and
compel its payment, for that would be a
taking of private property for public use,
without compensation, unless the power to
make such ah assessment is expressly
reserved. Ibid.

4. The legislature may create special
taxing districts, defining their limits, in

its discretion ; or designate certain occu-
pations, trades or employments, as special
subjects for taxation ; or discriminate be-
tween difi'erent kinds of property in the
rate of taxation ; or may apportion the
tax among the classes of persons or prop-
erty made liable to taxation, in such
manner as may seem fit. State, Trustees v.

Readington, 7 Vr. 66.

5. But when the taxing district has been
defined, and the classes of persons, or
kinds of property specially set apart for

taxation, have been designated, the tax
must be apportioned among tliose who
are to bear the burden upon the rule of
uniformity. Ibid.

6. A state cannot tax a foreign cor^oora-

tion on a principle different from that in

which she taxes one of her domestic
corporations. Erie Railway Co. v. State, 2
Vr. 531, reversing 1 Vr. 473. See Consti-
tution, U 24, 27, 28.

7. Residents of this state are liable to be
taxed on the value of stock owned by
them in corpjorations out of this state.

The tax law of 1851 taxes only chattels

within the state, but it taxes residents for

debts due to them from non-residents
and stocks in foreign corporations ; this

is the intention and the construction of
the act, and the legislature has power to

impose such a tax. State v. Branin, 3 Zab.
484.

8. Double taxation is against the spirit

of our laws, and though it is not within
the power of the court to interfere and
declare it illegal when it contravenes no
constitutional provision, yet no statute

should be held to subject property to a
double tax, unless required by express
words, or by necessary implication. State,

Goldinf) V. Chambersburri, 8 Vr. 258.

9. Double taxation is not unconstitu-
tional. See Constitution, § 152. Infra, I

124.

10. The second section of the tax law of
1840, so far as regards double taxation in

certain cases, is inconsistant with, and
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repealed by the act of 1854. State,'Hunt
V. Union, 3 Dutch. 483.

11. Penalties may be prescribed for

future delincpiencie.s in the payment of

ta.xes, as part of the machinery l)y whicli

government i^; enabled to collect them.
The power to impose the forfeiture attaches

as a necessary incident to the right to levy

and collect taxes, and on no other ground
can it l)e supported. The penalty thus

Ijrovided is not taxation—it is merely a
method of enforcing the payment of a

tax. The imposition of penalties for past

omissions would be confiscation, not taxa-

tion. State, Dixon v. Jersey City, 8 Vr. 39.

See Pexaltiks, ? 5.

12. The restriction on the power of the

states, in the matter of taxation of national

banks, does not arise from the fact that

they are created corporations under an
act of congress. The states may lawfully

tax the property merely of a corporation
created by act of congress, in common
with other property of the same descrip-
tion throughout the state. But to the
extent that such property is invested in the
securities of the federal government,
it is beyond the power of the states to tax

it against the corjjuration, without per-
mission of congress, for the reason that

taxation, in that respect, would be indi-

rectly a tax upon the credit and securities

of the federal government. State, North
Ward Kat. Bank v. Newark, 10 Vr. 380.

13. The power of the stales to tax the
stock of national banks, in the hands
of stockholders, invested in federal secu-
rities, is derived exclusively from the au-
thority conferred by congress. By tlie act
of congress of 1864, as amended in 1868,

power is granted to the states to tax the
shares of the stock of national banks, by
including them in the valuation of the
personal projierty of the owners, fbid.

14. The only restriction on this power of
taxation is, that it shall not be at any
gi'eater rate than is assessed on other
moneyed capital in the hands of individual
citizens of the state, and that shares
owned by non-residents of the state shall

be taxed in the city or town where the
bank is located. The mode in which the
ta.x shall be assessed and collected, and
the place v.'here it shall be laid on resident
stockholders, is left to the discretion of the
legislatures of the states in which the
banks are respectively located. Ibid.

See BouN-TY, I, Constitutiox, I, U 182,

150, 152, 153, ni(/))(l), MrxiciPAL Corpo-
rations, U 8. 10, IV(c/j(l), Schools, U 1,

2,83.

(b) Construction of tax laws.

15. Paragraph 12 of the amendments of
1875 to the constitution of this state, viz. :

" Property shall be assessed for taxes under

general laws, and by uniform rules, ac-

cording to its true value," executed itself.

It required no legislation to enforce it,

and went into effect immediately on the
adoption of the amendments, and opera-
ted as an abrogation of all special laws
for a.ssessing iirojicrty for taxes. State,

North Ward Nat. Bank v. Newark, 10 Vr.
380 ; State, Johnson v. Princeton, June, 1877.

16. In the assessment of taxes there-
after, property was required to be assessed
under the general tax law then in force,

wliich in all respects conformed to the
constitutional requirement as to the valu-
ation of property for the purposes of tax-
ation. Ibid.

17. A liberal construction must be
given to all tax laws f(jr public purposes.
State, Paulison v. Taylor, 6 Vr. 184.

18. An impost for county and township
purposes, is a state tax ; it can be im-
posed bv no other authoritv. C. and A.
R. R. Co. V. Com'rs, 3 Harr. 71 ; C. and A.
R. R. Co. V. Hillegas, 3 Harr. 11, 13 ; State,

C. and B. R. R. Co. v. Cook, 3 Vr. 338, 340.

19. In order to lay a specific tax, the
article upon which it is imposed must be
designated. Ibid. 72.

20. The legislature has power to make
taxes a lien paramount to all rights

which the citizen may acquire in lands,

and mortgages or liens taken after the
enactment of such laws, would be post-

poned to the payment of the public reve-
nues. Such intention to postpone mort-
gages is clearly indicated in section 34 of

the act of 1846, with respect to timber,
which must necessarily be sold as an en-
tirety. Its severance and an absolute title

in the vendee must have been contem-
plated by the statute. Morrow v. Dows, 1

Stew. 459, reversing 12 C. E. Gr. 442.

21. The fifth section of the act creating
the Long Branch Commission, requiring
them to give notice of the amount and
purposes for which expenses under the act

are to be incurred, does not require them
to give notice of the expenses of each pur-
pose so required to be stated. State, Hoey
V. Ocean, 10 Vr. 75.

22. " An act to establish just rules for

the taxation of railroad corporations, and
to induce their acceptance and uniform
adoption," [P. L. 1873, p. 112,) deals with
two classes of corporations—the one, whose
exemption from ta.xation is repealable

;

the other, those which have irrepealable
contracts with the state on the subject of
taxation. The former are made taxable
under the first section of the act. To the
latter, the legislature, by the tenth sec-

tion, makes the ofier to substitute the new
mode of taxation for the former one, and
to make a new contract in the place of the
old one, if such corporations will consent
to enter into the new arrangement. State,

M. and E. R. R. Co. v. Conir., 8 Vr. 228, 9
Vr. 472. cnZ:^ . ..
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23. Tho act entitled " An act relatinej to

taxes to be paitl by the Erie Railway Com-
pany lor certain property owned, leased,

U8eti, or occupied by it in this state,"

(P. L. 1870, p. 11G8,) is to have eifect.

though it does not in terms relbr to the

act " relative to taxes in certain counties

of this state," (P. L. 1869. p. 1225). State,

Long Dock Co. v. Haight, 7 Vr. 54.

See Constitution, H 201, 219, Schools,

I 34, Statutes.

II. Apportionment.

24. The amount of tax to be raised for

the state is fixed by the legislature, that

for the county by the board of chosen free-

holders, and that for the township l)y the

town meeting. State v. Branin, 3 Zab. 484,

508.

25. The mode of assessing all taxes is

reserved exclusively for legislative action.

Ibid.

26. The board of assessors in apportion-

ing the state and school tax among the

several townships in a county, must dis-

tribute it according to the value of the

property, after deducting debts, as shown
by the duplicates of the assessors of the

several townships of the then present
year, and not of the preceding year. State,

Skirm v. Cox, 9 Yr. 302. •

27. When the board of assessors meet un-
der ^ 95 of the tax act, {Nix. Dig. 953), the

township to whose quota of tax an addi-

tion is proposed to be made, cannot oflfer

evidence to rebut any alleged inequality.

The assessors must determine upon their

own knowledge the existence of any in-

equality. State, Weehaivken v. Roe, 7 Vr. 86.

28. Before they can interfere at all with
any duplicate, they must decide that the

valuation contained in it is relatively less

than the value of other property in the

county, and then they correct it as to

themselves shall seem just and proper.

Ibid.

29. A resolution of the county board of

commissioners, &c., under the act of April
4th, (P. L. 1873, p. 794), to the effect that

the West Hoboken book of assessment
iipon real estate be increased at the rate

of fifteen per cent, upon the total valua-

tion of real estate in said township, set

aside. (1.) Because the commissioners,
having failed to adjudge that the value
of the whole property contained in the

duplicate of that township was relatively

less than other property in the county,
were not authorized to act. (2.) Because
the percentage was added to the total

amount of valuation of real estate, and
not as it should have been, to the total

m

value of the whole property contained in

the du])licate. State, Wed Hoboken v. Com-
nii.ssioner.s, 9 Vr. 173.

30. After the apportioimient is fixed the
officers have no right to add any sum to

the assessment, for contingencies. State v.

Jersey City. 4 Zab. 1<I8
; Stute v. Flavell, 4

Zab. 370 ; State, Verhiile v. Saahnann, 8 Vr.
156. See Infm, § 322.

31. Where no return was made of the
cost of the property whereon the tax was
payable to the state, under the second
section of the act "to establish just rules

for the taxation of railroad companies,
and to induce their acceptance and uni-

form adoption," approved April 2d, 1873,

there can be no lawful claim of the tax.

Williamson v. N. J. Southern R. R. Co., 1

Stew. 278.

32. Every intendment will be made
as to the legality of . the board's proceed-
ings. State, Paulison v. Taylor, 6 Vr. 184.

33. The power of making an apportion-
ment or voting a tax. cannot be delegated.
State V. Sickels, 4 Zab. 125 ; State, Wharton
V. Koster, 9 Vr. 308 ; State, Verhule v. Saal-

mann, 8 Vr. 156.

34. Query. As to the effect of the repeal

of a statute authorizing a levy, after the

adoption of a township resolution, but be-

fore the collection of the tax. State v.

Kingsland, 3 Zab. 85, 88. See Infra, U 278,

306.

35. An apportionment required by a
charter to be made on or before May 18th,

is not void if made ujinn May 22d. State

V. McClurg, 3 Dutch. 253, 258.

See Bounty, U 1, 4, 7, Constitution,

U 116, 153, Municipal Corporations, §§41,

77, 467, 468, 482, 544, 547, Schools, §§ 16,

19, 23, 25-32, 35-37, Townships.

III. Assessment.

(a) As to parties.

(1) Individuals.

36. The phrase "owner" or "owners"
{Nix. Dig. p. 853, § 77, and P. L. 1852, p. 249,

§7), was used to denote the owner of an
estate in possession at the time of the

assessment, and not a prior owner, or the

owner of an estate in expectancy, or of

any executory or contingent interest, and
the design of the act was to make the in-

terest of such owner only, and those claim-

ing under him, liable for the tax assessed.

Hopper V. Malleson, 1 C. E. Gr. 382. See
State, Tindall v. Vanderbilt, 4 Vr. 38.

37. After the assessor has ascertained and
set down the name of the owner and the

real estate to be assessed, in the course of



1042 TAXES, III.

Assessment.

his duties in making the assessment, he is

not obliged to substitute the name of a
subsequent owner, even if requested be-

fore the tinu' to coinplete the assessment
has expireil. [This was an assessment in

I8G0. Tlie act of 1S66 makes the assess-

ment rebate to the day when the assessor

may commence.] State, Force v. William-

son, 4 Vr. 77.

38. The residence required by the tax

law of ISGG, (A/./-. Lie/. 951), to make one
liable to a personal tax in a jjarticular

township or ward, is precisely the same in

kind as that which will entitle him to vote

there. State, Sharp v. Casper, 7 Vr. 3G7

:

State, Tatem v. McChesney, 6 Vr. .548,551,

Zabriskie, C.

39. Taxes on real estate may be assessed

either against the tenant or owner, and
the fact that by the lease the tenant must
pay the taxes, does not prevent taxes from
being assessed to, and collected from, the
owner. State v. BlumcMl, 4 Zab. 402. See
State, Edgar v. Jewell, 5 Vr. 259.

40. 2so poll-tax can be levied upon a

person temporarily resident in the stale.

The statute directs it to be levied upon
" inhabitants," which implies more than
mere residence ; it requires the domicil

to be within the state. State v. Ross, 3 Zab.

517. See Bounty. '0. 8, 10, Municipal
Corporations. §§13, 553.

41. A mortgagee may pay the tax on
the land, and adil the amount to his mort-
gage. Stoningtoa Savings Bank v. Davis, 1

McCart. 2SG ; Elmer v. Loper, 10 C. E. Gr.

475; Dolman v. Cook,\ McCart. 56. See
Constitution, § 201, E.stoppel, § 96, Muni-
cipal CORPCRATIONS, § 15.

42. A mortgagee is bound to pay the tax

on his mortgage, and cannot recover it

of the mortgagor. Pond v. Causdell, 8 C.

E. Gr. 181.

42a. A mortgagee in possession must
pay the tax on the land. Shields v. Lozear,

7 C. E. Gr. 441, 4-53. See Mortgage, § 180. ,

43. Under P. t. 1876, p. 160, a mortga-
i

gee must pay the tax upon his mortgage
\

in the township where the lands covered
by the mortgage lie, and not in the town-
ship where he resides. State, Wyckoff v.

\

2\unn, June, 1S77.

44. Bonds secured by mortgages on land
\

situated in a township or city wherein the
mortgagee does not reside, are not taxable

!

to the m,ortgagee where he resides; it

makes no ditierence if the land is in a city

or place where, by a special law, it is taxed
according to its value without regard to

encumbrances, and where bonds and mort-
gages are not taxed at all. State v. Mas-
saker, 2 Dutch. 564, reversing 1 Dutch. 531.

See Interest, § 49.

45. A person who harbors a dog, as well
as the owner, is liable to be taxed therefor,

under Rev. p. 17. § 18. State v. Falkinburge,
\

3 Gr. 320, 324, 327. I

46. As between a tenant for life and

remainderman, the court of appeals de-
clined to lUiike an}- order respecting the
payment of the taxes a-ssessed, or to be
assessed, on the property. Kearney v.

Kearney, 2 C. E. Gr. 505, affirming /(/, 59.

47. Where after a contract for sale of
part of a tract of land the vendor paid the
taxes upon the whole tract together, the
vendee will be charged with a propor-
tionate part of them, with interest from
the time of their payment. Locander v.

Lounsbery, 9 C. E. Gr. 418, case modified,
10 C. E. Gr. 554.

48. Under the law of 1862, a policy-
holder in a mutual life insurance com-
pany, can not be assessed on the amount
of such policv. State Mutual Ins. Co. v.

Utter, 5 \' r. 489, 494.

See Aliens. § 13, Bounty, |§ 3, 9, Cer-
tiorari, |§ 116-120, Legacy, § 197.

(2) Representatives.

49. A tax upon personal property in

possession, or under control of an
executor, should be against the person
holding the office in his representative
character, and not against "the estate of"
testatrix; and such tax can be assessed
only in the township where the executor
resides, for all such property, wherever
situate. State. Ely v. Hohndel,\Q Vr. 79.

50. Commissioners appointed to divide
real estate, having invested for the benefit
of the widow, (who has relinquished her
dower,) one-third of the money arising
from the sale of the land, in pjursuance of
section twenty-three of the " act for the
more easy partition of lands,"' &c., do not
fall within the class of trustees designated
by the seventh section of the tax law of
1866, and are not to be taxed as such.
State, Parker v. Irons, 6 Vr. 4<J4.

See Assignment for Benefit of Cred-
itors, I bb. Partition, § 51. Infra, \\ 140,

147.

(3) Partners.

51. Under the tax law of 1866, property
owned in partnership is liable to be taxed
in the same way as other property. State,

Forst V. Parker, 5 Vr. 71.

< 52. Whether the assessment be against

the partners individually, or against the
firm as such, the whole partnership prop-
erty is to be assessed at its full value.

Ibid.

(4) Trades or business.

53. As to the constitutionality of such
tax, see Weltoyi v. Miv^'ouri, 91 U. S. (1

Otto), 275.

See Constitution, U 20-26, 168, Inns,

§ 12, Municipal Corporations, H 151, 16].
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(5) Corporations.

54. Tlic prosecutor beinj^ a private cor-

poration, princii)ally eiiL^ai^eil in the l)a.si-

noss of insurinL,^ lives, hut not a mutual
insurance company, is, from tlie char-
acter of its husiness, suhject to taxation
within the fair ineanin^: of the tax act of
1SG4. State. Internaliniuil and Life Assur-
ance ('i>. V. Jfii(/lil, .") \'r. iJ7".*.

55. Mutual loan and building asso-
ciations are to he a.ssessed at the full

amount of their capital stock and accu-
mulated surplus. State, Waahinrjton Build-

in;/ Ans'ii V. Creveling, June, 1S77.

5G. The fund which has accrued from
monthlj- payments on shares, being com-
pulsory, constitutes the capital stock of
such association. The premiums and in-

terest on loans and fines, being in effect

optional payments, represent its profits,

and make up the accumulated surplus.

Ibid.

57. An assessment to a corporation in a

name not known is void. State, Tindall v.

Vanderbilt, 4 Vr. 38.

5S. Manner of taxing mutual insur-
ance companies. State, Mutual Insurance
Co. V. Recfiiver, 4 Vr. 183, 5 Vr. 489.

59. Under the supplement to the tax
laws, approved March 28th, 1862, private
corporations must be assessed on the full

amount of their capital stock paid in
without deduction for losses, and not ac-

cording to the market value of the stock
at the time of the assessment. Rudderow
V. State, West Jersey Ferry Co., 2 Vr. 512,
reversing 1 Vr. 405; State v. Tunis, 3 Zab.
546.

60. Savings banks without capital

stock, being taxable for the full amount
of their property and valuable a.ssets,

without any deduction for debts or liabil-

ities, are to be taxed for their deposits.
State, Bridgewater v. Amernian, 8 Vr. 408.

61. A plankroad company is, in fact, a
turnpike company within the meaning of
the tax law of 1854, [Nix. Dig. p. 851, § 64),

requiring '' the personal estate of such
company to be assessed in the township
or ward in which the treasurer or other
officer authorized to discharge the general
pecuniary obligations of such company
resides." Haight v. State, Jersey City and
Bergen Point Plank Road Co., 3 Vr. 449, af-

firming 1 Vr. 443.

62. A railroad company, furnishing their

own conveyances, carrying nothing but
passengers, and charging a certain price
as fare, cannot be considered a toll-col-
lecting company. State, Jersey City and
Bergni R. R. Co. v. Haight, 1 Vr. 447.

63. The personal property of such com-
pany should be taxed in the township or
ward where the principal business is trans-

acted. Ibid.

64. A tax, under the act of 1862, was
rightly assessed on the Warren Railroad

Company, in the town of Belvidere, where
the office of its secretary was. State. War-
ren R. R. Co. V. Person, 3 Vr. 134, 566.

65. Where the real estate of a corpora-
tion is situate partly in one township and
partly in another, and is occupie<l by the
corporation, it will be subject to taxation
in the township where the corporation
resides. State, Warren Co. v. Warford, 8
Vr. 397.

(6) Non-residents.

66. The real estate and personal chattels
of non-residents, under the act of 1851, are
to be taxed in the township where they
are found. State v. Ross, 3 Zab. 517. See
State, Tatenb v. McChesney, 6 Vr. 548.

67. The bonds of corporations in this

state, or of -residents thereof, or the stock
of corporations in this state held by inhab-
itants of another state, are not liable to
taxation in this state. Ibid.

68. A tax against a non-resident stock-
holder in a national bank, laid where
the bank is located, is good. State. Far-
mers Bank v. Cook, 3 Vr. 317 ; State, Jewell
v. Hart, 2 Vr. 434 ; State, Fo.c v. Haight, 2
Vr. 399.

69. Stock of a national bank located in
Xew Jersey, held by a resident of Penn-
sylvania, is not liable to taxation in the
latter state. Backs County v. Ely, 6 Phila.

Rep. 414.

70. The act of 1854, by which bonds
and mortgages are made liable to taxa-
tion, does not include the bonds, mortga-
ges, stocks, or other choses in action of
persons who are not inhabitants of this

state. Dolman v. Cook. 1 McCart. 56.

71. An incorporated company of this

state is not liable to be taxed for so much
of its capital as is represented by stock
standing in the name of non-resident
stockholders, and owned by them. State

V. Thomas, 2 Dutch. 181.

72. Owner of lands lying in a township
which repairs roads by hire, is liable for

tax, although he resides in another town-
ship, and works roads there. Van Dien v.

Hopper, 2 South. 764.

73. If F. resides in one county and owns
lands in another, on which he grazes
cattle, he is liable to be taxed for such
cattle in the township where thev graze.

State V. Falkinburge, 3 Gr. 320. See Ani-
mals, ? 14.

74. Ferry-boats owned by a foreign

corjioration, enrolled in the Xew York
custom house, used for carrying freight

and passengers between Jersey City and
Xew York, and having no permanent lo-

cation in Jersey City, are not liable to be
taxed there ; such property cannot be said

to be situate in any township or ward.
State, New York and ErieR. R. Co. v. Haight,

1 Vr. 428. See Infra, I 223.

See CoRPOR.VTiox.^, §? 8-10. Infra, I 241.
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(b) As to subject-matter.

(1) Personaltij.

76. Under the tax law of April 11th,

1866, a resident of this state must be as-

sessed for all his personal property in the
township where he resided on the day
prescribed by law for commencing the
assessment, and if assessed in another
township for any part of his j^ersonal

property, although it may be actually
located in that township, such assessment
will, to that extent, be set aside. State,

Perkins v. Bishop, 5 Vr. 45.

77. Under the act of November 2d, 1810,

to tax bank stock, although the capital

of the bank may have been diminished by
losses, yet the tax must be paid on the
whole amount of the caiDital stock sub-
scribed and paid in. Neither the treasurer,

nor the supreme court could look into the
losses of the bank, and make proportional
allowances upon the tax to be paid. Gor-
don V. New Bntnsirick Bank, 1 Hal. 100.

78. But where the legislature reduces
the shares of the stock two-tifths, it is in

effect declaring that the capital is reduced
two-fifths, and the bank shall only pay tax
on the remaining three-fifths. Ibid.

79. The stock of incorporated banks,
although the bank pays a tax on its cap-
ital, may be taxed in the hands of stock-
holders, if authorized l)y the legislature,

although it is a second tax upon the same
property. State v. Branin, 3 Zab. 484.

80. Stocks in foreign corporations, held
bj' individuals resident in this state, are
personal estate within this state, and sub-
ject to taxation. Newark City Bank v. As-
sessor, 1 Vr, 13; St(de v. Bentley, 3 Zab. 532

;

State v. Danser, 3 Zab. 552 ; State v. Branin,
3 Zab. 484; Mechanics Bank v. Bridges, 1

Vr. 112.

81. Goods and chattels without the
state, (except vessels belonging to inhabit-
ants of this state), are not taxable in the
state. The words, " witliin or without the
state," at the end of the 4th section of the
tax act of 1851, refer to all articles enu-
merated after the word " including," be-
fore steamboats. State v. Rahway, 4 Zab.
56.

82. The term " accumulated surplus," as
applied to a stock insurance company, is

the fund it has in excess of its capital
stock paid in, after payment of its debts or
fixed liabilities. State, Peoples Fire Ins. Co.
V. Parker, 5 Vr. 479, 6 Vr. 573 ; State, Mu-
tual Lis. Co. v. Utter, 5 Vr. 489, 493.

83. The liabilities to losses upon policies
issued and unexpired, is a contingent,
not a fixed liability, and therefore does
not affect the character of the fund arising
from premiums as surplus capital or accu-
mulated surplus. Iljid.

84. The usual form of fire policies being
a fixed sum paid, or secured to be paid in

j

advance for a definite term of insurance,
' the contract is entire ; and the premium,
when the risk is begun, is the property of
the company for the purpose of taxation,
if held by them subject to contingent loss-

es. Ibid.

85. The total amount of capital stock
paid in, and premium and interest ac-
count, as shown bv the company's state-

ment in this case, less the sum invested
in non-taxable securities, is liable to taxa-
tion. Ibid.

86. The 12th section of the tax law of
1862, repeals those parts of the act of 1854,
which relate to mortgages, so that all per-
sonal estate, including all debts secured by
mortgage, is to be taxed. State, Warne v.

Johnson, 1 Vr. 452 ; State v. Perkins, 4 Zab.
409, 412.

87. The holder of an annuity bond
made in the penalty of $3,000, conditioned
for the payment to the obligee of the an-
nual sum of $166.66, in semi-annual pay-
ments, can be taxed only on the sum
actually" due and payable at the time of
the assessment. State, Howell v. Cornell, 2
Vr. 374.

88. Where, under an order of the court
of chancery, lands are sold, and a propor-
tion of the proceeds invested in bonds and
mortgages for the use of the widow, in lieu

of her estate as tenant in dower, a tax
can be levied only upon the amount of
interest which had become due and was
uni^aid upon the bonds and mortgages at
the time of the assessment. State, Hill v.

Hansom, 7 Vr. 50.

89. A company owning coal lands in

Pennsylvania sent coal, mined on their

lands, by railroad to Elizabethport, in this

state, where it was deposited on the wharf
for separation and assortment, for the pur-
pose of being shipped in vessels to pur-
chasers in New York and New England.
Held, that the commission agents of the
company, who resided in this state, whose
duties were to obtain orders for coal from
purchasers in other states, and to superin-
tend its shipment on board vessels at Eliz-

abethport, had no such property in or
possession or control of, the coal as to be
taxable for it under the seventh section of
the act of 1866. [Nix. Dig. p. 952, § 89).

State, Detmdld v. Engle, 5 Vr. 425.

90. The property of citizens of another
state, sent across this state to markets in

other states, and delayed within this state

merely for separation and assortment
for shipment, has no .s?7«.s within this state

for the purpose of taxation. Ibid.

91. A foreign corporation, whose busi-

ness is the mining of coal in Penn.sylvania,
which is sent by railroad across this state

to tide-water for shipment to customers in

other states, and whose office for receiving
orders for coal and transacting its business
is in New York city. Held, that such cor-

poration is not taxable on coal lying on
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its dock, which is delayed Avithin this

state, awaitiiii;: shipment to other states.

Slate, Lrhi(/h and WUkesbarre Coal Co. v.

Carrigan, 10 Vr. 35.

92. Siu-h corporation is not taxable on
roal sliipixnl direct from its mines and
dciivereil in tliis state, in cars, to local

dealers, on orders transmitted through its

otlice in New York city. Ibid.

93. Cattle stopi)ing in a township for

the temporary purpose of resting and feed-

ing while on a journey, are not ta.xable.

State V. FalJdnbunje, 3 Gr. 320, 327.

See Municipal CoRroKAxiONS, |^ 512, 514.

(2) Real property.

94. Real estate must be assessed in the
name of some person or persons or corpo-
ration, as the owner thereof. State, Tin-

dall V. Vanderbilt, 4 Vr. 38. See Supra,

i 39. Infra, I 139.

95. " Untenanted land " applies to that

which has no visible occupant or possess-

or. State V. Hofman, 1 Vr. 346, 347 ; State,

Cosi^et V. Reinhardt. 2 Vr. 218, 219.

90. That part of the land taxed lies be-
low high water, or even below low water
nuirk, does not, of itself, vitiate an assess-

ment, for although such land Avas origin-

ally in the state, yet it may have been
granted by the state, and it is susceptible

of ownership. Staie v. Collector, 4 Zab.
108.

97. Whether lands of the state conveyed
by statute for a term of years, or for any
other term, are taxable or not, depends
not on the qualities of the estate so grant-

ed, but on the legislative intention ex-

pressed in such act. State, Morris Canal
Co. v. Haiqht, 7 Vr. 471, affirming 6 Vr.

178. See Infra, U 155, 156.
_

98. Where a license is given to owners
of hind lying on a navigable stream to

wharf out below high water-mark, so far

as the grant extends, the property is vested
in the grantees, and is liable to taxation.

State v. Sippel, 1 Dutch. 530.

99. Where a person owns land above
and below high water-mark, and an as-

sessment of taxes is made upon the whole
for an amount not greater than the value
of the land above high water-mark, it will

be sustained ; but if a separate assessment
is made on the land below high water, it

cannot be supported. State v. Jersey City,

1 Dutch. 525 ; State, Morris Canal Co. v.

Haight, 6 Vr. 178, 7 Vr. 471. See Muni-
cipal Corporations, I 510.

100. If abridge is assessed to the company
as real estate the assessment is good, and
it makes no difference whether the inter-

est is leasehold, or fee simple. State v.

Metz,D Dutch. 122.

101. All toll-bridges are liable to tax-

ation, unless specially exempted. Bridge

Propnetors ads. State, 1 Zab. 384, 2 Zab.
593.

lOlti. That itart of the bridge across the
Delaware river at Lambertville, which is

within the limits of the town, is liable to

taxation. State v. Hull, 1 Dutch. 501 ; State

V. Metz, 5 Dutch. 122, 2 Vr. 378, 3 Vr. 199

;

Pennsylvania v. Trenton, Bridge Co., 9 Am.
Law Keg. 298 ; Easton Bridge v. Northamp-
ton, 9 Barr 415.

102. Under the tax laws in force in 1849,

it was erroneous to assess and value as

real estate, property directed to be assess-

ed as certainties, such as mills, furnaces,

&c. State V. Flavell, 4 Zab. 370.

103. A farm lying in two townships,
upon which there was a dwelling-house
situate in each of said townships, one of

which was occupied by the owner, and the

other by his son, who tilled the farm upon
shares. Held, to be all occupied by the

owner, and to be rightfully taxed to him
in the township wherein he resided. State,

Apgar v. Hoffman, 1 Vr. 346.

104. Where a farm, on which is a dwell-

ing-house, is situate in two townships, and
the owner does not in person occupy the

property, but leaves it in the charge and
care of his servant, the gardener, the oc-

cupation of the servant Avill be considered
the occupation of the owner, and the prop-
erty taxable in the township where the

principal dwelling-house is situate. State,

Cosset V. Reinhardt, 2 Vr. 218.

105. Where a farm, situate in two town-
ships, in one of which the owner resides,

although on a different property, is assess-

ed in both townships, the assessment made
by the township in which the owner does
not reside, will be set aside as to so nuich
as is actually tilled by the owner. The
dwelling-house and garden on that portion

of the property, having been leased for a

money rent and occupied by a tenant,
will, for the purposes of taxation, be held

to be a separate property, and the assess-

ment thereon properly made. State, Boyer
V. Hay, 2 Vr. 275.

106. A farm consisted of two hundred and
ninety acres of land, of which two hundred
and twenty acres were in the township of

W., and seventy acres in the city of R., and
the latter tract contained a dwelling-house
and curtilage, occupied by tenants who
had no connection with the farm, which
was cultivated by one T., living in a

small tenement on yjart of the sevent}^

acres in the city of R., and receiving for

his labor and services, as farmer, a certain

share of the product of said farm. Held,

that the owner living on other premises, in

the township of W., cannot be taxed in

the city of R. for the entire farm, but only

for the dwelling-house and curtilage. State,

Edgar v. Jewell, 5 Vr. 259.

107. Under the act of 1869, p. 1225, (the

five-county act), all lands to which it ap-

plies are to be taxed in the township
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\vherein they lie. This repeals, by neces-
sary implication, the provision in the gen-
eral law of 1866, [Nix. Dig. p. 951, § 88),

that an occupied farm or lot lying partly
in one township and partly in another,
shall be assessed in the township whei'e
the occupant resides. State, Savage \. Jones,

10 Vr. 246.

lOS. Xo error in form of assessing lots

by blocks, Avhere no fraud or prejudice
is sliown. State, Paulison v. Taylor, 6 Vr.
184. See Municipal Corporatioxs, § 507.

109. Even when such lots are of differ-
ent values. State v. Collector, 4 Zab. 108.

110. Where a farm lying within the city

limits is mapped in lots on city atlas, no
error to assess in lots, instead of by the
acre. State, Pavlison v. Taylor, C Yr. 184.

111. Nor are lands so mapped out by
the owner, within the statute, (P. L.
1876. p. 240), directing certain lands with-
in incorporated districts to be assessed by
the acre. State, Combes v. Vanhorne, June,
1877.

(e) Valuation.

112. The law requires all property to be
assessed for taxation at its actual value;
the amount it will sell for at a public sale
made under authority of law, is a good
prima facie criterion of such value, and will

not be overcome by a valuation made by
an assessor, with the consent of the owner,
in a previous year. State v. Dickerson, 1

Dutch. 427 ; State, Easton Bridge Co. v. Metz,
2 Yr. 378, 388; State v. Danser, 3 Zab. 552;
State v. Tunis, 3 Zab. 546. See Infra, l 125.

113. The income of property is no cri-

terion for an assessor in makinga valuation.
Ibid; State v. Collector, 4 Zab. 108, 118.

114. Adjacency to tide-water is a cir-

cumstance which may properly enter into
the estimate of valuation of lands for the
purposes of taxation. State, Trask v. Car-
ragan, 8 Yr. 264.

115. Any additional value which may be
impressed upon lands, by reason of this
adjacency to tide-water, shall be assessed
not on the fringe as a separate and distinct
property, but on tlie entire lot of the
assessable owner, fronting on high water-
mark. Ibid.

116. Proximity to an extensive water-
power is an advantage to be considered,
and a legitimate ground of valuation.
State V. Flavell, 4 Zab. 370.

117. In estimating the value of a toll-

bridge, for the purpose of assessment, the
franchises of the company or the profits
from the tolls, are not to be considered.
State, Easton Bridge Co. v. Metz, 2 Yr. 378.

118. In valuing the prdsecutors' bridge
over the Delaware at Phillipsburgh for the
purpose of assessment in this state, the one
half of the bridge, including the abutments
and piers to the centre of the river upon
the Xew Jersey side, should be estimated

at its full and fair value at the time of the
assessment, as part of the structure, with-
out reference to the extent of travel upon
it or the profits derived therefrom. Ibid.

119. 'In this estimate may also be con-
sidered the value of the land occupied by
the abutments, its location, and other
relative circumstances which aflect the
value of land generally ; but in no case
should the extent of profit in its use, under
the franchise of the company, be taken
into account. Ibid.

120. Under the charter of the city of
Trenton, it was necessary to have regard
to the value as well as the rents. State v.

Branin, 3 Zab. 484, 497.

121. The objection that the valuation
was based upon the rental of the property
assessed, is one of fact, and must be grossly
excessive to be set aside. Stcde, Keeler v.

Tindall, 7 Vr. 97, 100. Infra, I 271.

122. If an increased valuation has been
confirmed by the board of ajipeals, it can-
not be set aside because the assessor before
his election issued a printed card addressed
to the voters of the township, pledging
himself to increase the old valuation.
State V. Quaife, 3 Zab. 89, 91.

123. It is no ground of complaint by
a plaintifi' in certiorari, that a third per-
son was rated too highly. McCarty v. Brick,

6 Hal. 27, 37.

124. The second section of the statute of
1846, authorizing the assessor to estimate
and then double the assessment of a tax-

payer who refuses to make a return, is

repealed by the act of 1854. State v. Union,
3 Dutch. 433. See Supra, ? 9.

125. Assessors of townshij^s are required
to take an o£B.cial oath that they will truly,

faithfully, honestly, and impartially, value
and assess the ratable estates in their town-
ships, and that in making such assessments
the}' will, to the best of their knowledge
and judgment, observe the directions of
the law respecting the same, and make a

true return, &C. The fourteenth section

of the act of 1862 requires all assessors

to assess and value property at its full

and fair value, and at such prices as in

their judgment said property would sell

for at a fair and bona fide sale by private
contract; and that every a.ssessor shall

annex to his duplicate an oath or affirm-

ation, in writmg, that all assessments in

his duplicate have been made according to

the requirements of that section. State,

Easton Bridge Co. v. Metz, 2 Vr. 378. See
Supra, gll^-

126. In this case, the assessor of P. having
taken the proper oath of office and made
his assessment, annexed to the duplicate
returned by him an aflfidavit, that the

statements contained in the a.ssessment

were true, to the best of his knowledge
and belief. Held, sufficient. Ibid.

127. Every assessor should take the oath
directed in the fourteenth section of the
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act above roiorrcd to as a directory rcquire-

ineiit of tlie law. but the omission to do

so, does not vitiate tlie a.sse.s.siuent. Jhid.

(d) Relative duties of assessor and
taxpayer.

128. The asse.s.sor's demand of an ac-

count of taxable property may be made at

a place other than the owner's dwelling-
house, if he do not refuse, on th:it uround,
to render such account. State v. Thomas,
2 Harr. 100.

129. The prosecutor, being called on by
the asse.ssor of his ward, and furnished
with a blank to be tilled up with the partic-

ulars of his property, under oath, told the

assessor that he would see his attorney,

and if it was right etc., he would fill up
the blank and return it to the assessor's

office. Held, that the assessor, hearing
nothing further from the prosecutor, was
justified, by the provisions of the eighth
section of the tax law of 1866, in assessing

his property at its highest estimated value.

State, Young v. Parker, 5 Vr. 49.

130. Since the act of 1862, the person
taxed is bound, if required, to state to the
assessor the particulars of liis property
under oath or affirmation, and if he de-

clines to do so, he is not entitled to appeal
or to relief bv certiorari. State, Sharp v.

Apgar, 2 Vr. 3'58.

131. But it was held that such refusal

only deprived the party of his right to ap-
peal, and that his remedy by certiorari
was unaffected. State, Easton Bridge Co. v.

Metz, 3 Vr. 199, 203 ;
State v. Bentley, 3 Zab.

532 ; State, International Co. v. Haight, 6 Vr.
279, 284.

132. Assessor not required to take the
oath or affirmation of taxpayer. State,

Paulison v. Taylor, 6 Vr. 184.

133. Under the eighth section of the
tax law of 1866, []S!ix. Dig. 952 ) it is not
necessary, in order to make a valid assess-

ment, that the assessor shall examine
persons to be assessed by oath or affirma-
tion. State, Keeler v. Tindall, 7 Vr. 97.

134. The essential thing to be done by
the assessor under this act is to ascer-
tain, to the best of his ability and accord-
ing to his own judgment, the names of
the persons taxable, and the actual value
of all taxable property; and this h? is to

do by diligent inquiry, by the oath or
affirmation of the persons to be assessed,
or of other persons if necessary, and by
personal examination of the property to

be valued. Ibid.

135. With respect to the enumerated
means or sources of information, by or
from which the value of property is to be
ascertained by the assessor, the act is not
mandatory, but merely directory. Ibid

loG. An affidavit setting forth that the
deponent has no property in the ward sub-
ject to taxation, is sufficient and is con-

clusive, unless the contrary is shown by
other evidence. State v. McCturg, 3 Dutch.
253; St(de v. Randolph, 1 Dutch. 427. See
Mu.N'ICIPAL C(JUrOKATIONS, ? 543.

137. An assessment for taxes in a school-
district made upon real estate only, is ille-

gal, and the assessor has no authority to

alter the duplicate by adding to the as-

•sessment the personal estate of those as-

sessed, and adding the names of others
not assessed, after the duplicate has been
delivered to the collector. State, Roll v.

Perrin'e. 5 Vr. 254.

(e) Form and requisites of duplicate.

138. Assessments for taxes must relate

to the day in each year when, Ijy law, the
assessment is to be commenced. State,

Shippen v. Hardin, 5 Vr. 79 ; Slate, Tindall
V. Vanderbilt, 4 Vr. 38, 39 ; State, Force v.

Williainson, 4 Vr. 77. See State v. Murphy,
2 Vr. 288.

1.39. Lands must be assessed in the name
of the owner, at the time when the as-

sessment is to be commenced. State, Ruth-
erford Park A-s-s'n v. Union, 7 Vr. 309 ; State,

Stevens Institute v. Krollman, June, 1876.

See Supra, § 94.

140. An assessment to the "estate of J. B.
Coles, deceased," where a large estate is

shown to have been well known by that

name, is sufficient. State y. Collector, 4 Zab.
108. See Hopper v. iMalleson, 1 C. E. Gr.

382, 389, Eminent Domain, U 53, 56, 142,

143, nUn).
141. A taxpayer cannot complain of the

misnomer of another taxpayer. McCarty
V. Brick, 6 Hal. 27, 37. See Certiorari,
§207.

142. The assessor, in describing real

estate under the act concerning taxes,

[Nix. Dig. p. 952, ? 92), may use abbrevia-
tions so long as thej' are intelligible, and
leave no imcertainty as to the property
upon which the imposition is intended to

be laid. State. Alden v. Newark, 7 Vr. 288.

143. A desci-iption, ''Joseph L. Alden,
No. 16 Front street, real estate, H., L. and
stable," is full enough. Ibid.

144. " Farm assessed on, two hundred
and eighty-five acres, and two houses and
lots," is insufficient. State, Shippen v. Har-
din, 5 Vr. 79, 81.

145. Xor can such imperfect description

be amended. Ibid. 82.

146. " Knapp and McPherson ; or li. P.

Association ; number of acres, 2. Valua-
tion of real estate, $50,000. Amount tax-

able, $50,000," is too defective to warrant
a sale. State, Rutherford Park Ass'n v. Union,
7 Vr. 309, 312

147. " Estate of John Malleson. 1 H. & 1

Jj." is not a sufficient description to au-
thorize a sale. Hopper \. Malleson, 1 C.

E. Gr. 382, 384.

148. An a.ssessment blending together
the state, county and township taxes, is
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illegal. C.andA.K.R.Co.v.Hillegas,S'H.aTr.
11; State v. Falkinburge, 3 Gr. 320. See
Municipal Corporations, § 553.

149. That the several taxes are blended
together, and that the duj^licate does not
.show directly the value per acre of

the land asses.^ed, are objections going
merely to the form, and not to the .sub-

stance of the a.ssessment, and insufficient

since the act of March 26th, 1852, to jus-

tify the court in sotting it aside. State,

Perkins v. Bishop, 5 Vr. 45.

150. When an assessor, in making out
his duplicate, has blended together and
placed in one colunni the township taxes

other than the township tax for school
purposes, the assessment will not be avoid-

ed for the non-compliance with the precise

terms of the tax law of 1866, in the partic-

ular mentioned, if it has not, in any wise,

impaired the sul)stantial rights of the pros-
ecutor. State, Verhule v. Saahnann, 8 Vr.
156.

151. A tax against a stockholder in a
national bank, resident in the township
"Where the bank is located, and taxed on
the same duplicate for other personal
property. Held, to be good, although the
valuation was carried out separately. State,

Farmers Bank v. Cook, 3 Vr. 347.

152. If taxable and non-taxable proj^erty

are joined in one assessment, and the
whole amount is not greater than the
value of the taxable, it will be sustained.

State, Morris Canal Co. v. Haight, 6 Vr. 178,

7 Vr. 471 ; State v. Jersey City, 1 Dutch. 525.

153. If the assessor in his duplicate
omits to carry out the amount assessed

to any person, so that it does not appear
how much his tax was, the assessment
will be set aside. It is not sufficient to

give the valuation of the property, and
mention the rate per cent. State v. Per-
kins, 4 Zab. 409.

(f) Exemptions.

(1) Under general lau's.

154. The power of taxation is an essen-
tial attribute of sovereignty, reaching to

all property and persons belonging to a
tody pjolitic. If the legislature grant an
exemption from taxation to some corpo-
rations, nothing should be left to implica-
tion, but the extent of the intended relief

must appear, and be clearly, expressed
in the legislative act. State v. yeicark, 2
Dutch. 519.

155. It does not follow that if the state
should lease a portion of the public do-
main, the lands so leased would be ex-
empt from taxation. State, Morris Canal
Co. V. Haight, 6 Vr. 17^, 7 Vr. 471. See
Supra, I 97, Con\-eyance, | 266.

156. A grant of the franchi.se of taking
tolls on a bridge for a term of years, after
Avhich it reverts to the state, does not

exempt such bridge from taxation. Bridge
Proprietors ads. State, 1 Zab. 384, 2 Zab.
593. See Supra, I 97.

157. Lands purchased for the Brother-
tf)n Indians in this state, exempted from
taxes by the act authorizing the purchase,
and afterwards sold by them, are subject
to taxation. State v. Wihon, Pen. 300, re-

versed, 7 Cranch 164.

158. A tax assessed for the year 1865,
against the prosecutors, on stock owned
by them in a national bank, whose capital
is wholly invested in United States
bonds, is illegal. State, Matheson v. Boyd.
3 Vr. 273.

159. A stockholder in a national bank,
whose capital is invested principally in

United States bonds, may be taxed by the
laws of the state, only for such propor-
tion of the amount of his shares, as is not
made up of the value of said bonds. State,

Jewell V. Hart, 2 Vr. 434.

160. To the extent in which United States

securities stand as the capital or property
of such bank, the shares of stock owned
l)y private persons can be taxed by state

authority only with the sanction of con-
gress, and in the mode prescribed l>y that
body. State, Fox, v. Haight, 2 Vr. 399. See
Supra, ? 11.

161. The forty-first section of the act of
congress provides that all the shares of
such banks held by individuals or incor-

porations, may be included in the assess-

ments made by the state authorities, at

the place where such banks are located
and not elsewhere, at the same, rate as

other propertv is taxed. Ibid.

162. The act of congress of July, 1862,
enacting that all stocks, bonds and other
securities of the United States held by in-

dividuals, corporations, or a.ssociations.

shall be exempt from taxation, liy or un-
der state authority, was only declaratory
of the result of previous adjudication.

State, Mutual Insurance Co. v. Haight, 5 \v.

128.

162a. Such securities are also exempt
from taxation by section five of the state
tax law of 1866. Ibid. See Conflict of
Laws, I 4.

163. Certificates which seem to have
been given for a loan, are of that class of
securities which are exempted from taxa-

tion. Ibid.

164. Corporations are entitled to have
deducted from the amount of their capi-

tal stock ])aid in, and accumulated sur-

plus, the amount of the bonds of this state

ami the stock and public securities issued

by the United States owned by them at

the time of assessment. Newark City Bank
V. Assessor, 1 Vr. 13 ; State, Easton Bridge
Co. V. Metz, 3 Vr. 199 ; State. Peoples^ Insur-

ance Co. V. Parker, 5 Vr. 479. 6 Vr. 575 ;

State, International Ins. Co. v. Haight, 6 \v.

279. See Supra, U\1.V2.
165. B(jnds issued by this state under
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the :u-t of 1861 (P. L. 18(U. p. 554,) are ex-

empt from taxiition when hold b}' indi-

viduals or C()r|)()ra(i()ns. Ihid.

1C)(). So, lands ac([uirc'd by a City for

purposes |)urely nninicipal. State, Water

(htii'rs V. Gdff'iK'!/, 5 Vr. 1131.

1()7. Mort.uagos deposited willi the treas-

urer by a foreign insurance company,
under Ihe aet of Mareh lOth, 1853, to en-

able tlic prosecutor to ilo business in an-

other state, are not exempt from taxation.

State, Iiifer))i(tio)H(l Iiin. L'u. v. ll(ii(/lit, C. Vr.

270.

1()S. The fourth section of the supple-

ment of 18(">o, exemi)ting from taxation

propei-ty out of the state belont,dni;- to resi-

dents in this state, does not apply to cor-
porations. State, Eaaton Bridge Co. v.

Metz, 3 ^'r. 11)0; State, International Ins. Co.

V. Hah/ht, C. Vr. L79. [P. L. 1872, p. 90J.
1()9. The dwelling-houses erected by

the college of New Jersey for the accom-
modation of professors and stewards, are

exempted from taxation, by the exemp-
tion in the act of 1851, exempting all col-

leges, academies, or seminaries of learn-

ing, and the lands whereon the same
are erected. State v. Ross, 4 Zab. 497. See
Mu.N'iciPAL Corporations, ^ 14.

170. An academy or seminary kept by
an individual on his own account, and at

his own risk, not being a common public

school, or incorporated, is not an academy
or seminary witliin the meaning of the
exemption in the tax act of 1851. Ibid.

171. The supi)lement to the tax ]aw%
passed April 10th, 18GG, exempts from tax-

ation the endowment or fund of any re-

ligious society. Held, that the parsonage
belonging to the church, although pur-
chased by the voluntary contributions of
the members of the congregation, was
liable to taxation as real estate. State,

First Reformed Dideh Church v. Lyon, 3 Vr.
860.

172. Lands held liy trustees for a church,
situated apart from the church edifice,

do not constitute a i)art of the '' endowment
or fund " of a religious society, and ai'e

not exempt from taxation. State, Nevin v.

KroUman, 9 Vr. 323, 574.

173. The charter of the Elizabeth Library
Association authorizes '' the establishment
of a lil)rary, with all proper conveniences
and ai)purtenances, and the erection of a
suitable edifice for its accommodation,
with a view to advance the interests of
learning generally," and provides that the
association rnay hold such real estate as
may be necessary for the purpose of car-

rying out its object; and further i:)rovides,

that the association, its stocks and its real

and personal property, shall be exempt
from taxation. H<hl, that a building erect-

ed by them, a part of which is used for the
pur[)oses of the association, and the re-

mainder leased out for stores, a piiblic
hall, and other purposes, is exemjit fron^

taxation. State v. Leester, 5 Dutch. 541,
reversing 4 Dutcii. 103. [P. L. 1866, p.
1078. ^5 1

.

174. The seventy-second section of the
National Guard Act, [P. L. 1869, p. 251),
exempts its members from poll-tax under
the general law. State, Goriun, v. Mills, 5
\v. 177. See Bounty, ^ 8, 10, Municii-ai.
Corporations, ? 13.

175. Under the tax act of 1851, by which
stocks of corporations are to lie taxed in

the hands of the stockholders, and so
much of the property of corporations as is

represented by stock taxed in the hands of
stockholders is exempt from taxation, the
surplus fund and real estate of a bank
are exeuii)t from taxation, both ijclonging

to the stoc;kholdcrs and being representee!
by the stock in their hands. State v. Tunis,
3'Zab. 546.

See Municipal Corporations, ? 548.

(2) Under special charters.

(i) Creation and construction.

176. The sixth section of the act of 1846,
(Rev. p. 178), providing that every charter
thereafter passed shall be subject to alter-

ation, was, in legal effect, incorporated in

the charter of the Warren railroad, passed
since; and the eighth section of the act of

1862, altering the rate of taxation, was
neither bad faith nor breach of contract.

State, Warren Railroad Co. v. Person, 3 Vr.
566, affirming Id. 134.

177. The tax law of 1866 excepts from
its operation every corporation which, by
the terms of its charter, is expressly ex-

empt from taxation, whether such charter
is irrepealable or repealable, in the dis-

cretion of the legislature. State, Orange R.
R. Co. V. Douglass, 5 Vr. 82.

178. To limit or restrict the power of the
legislature to tax a corporation, because of

a contract in its charter, the intention to

limit or abridge must be declared by posi-

tive legislative enactment, expressed in as

clear and unambigucnis terms as would be
required to constitute a total renuncia-
tion of the power of taxation. State, Tren-

ton Water Co. v. Parker, 3 Vr. 426.

179. The charter of the Morris and Essex
Railroad Company subjects the company
to a tax of one and a half per cent, on the
cost of the road, as soon as the net proceeds
shall equal seven per cent., and provides
that no other tax shall be levied upon the
company. By the terms of the charter, it

may be altered or repealed by the legisla-

ture. The subsequent general tax law of
1862 subjected to taxation the real estate

of all private corporations, '' except tliose

which by virtue of any irrepealable con-
tract in their charters or other contracts

with the state are expressly exempt from
taxation," and it repealed all acts, whether
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special or local, inconsistent with its pro-
visions Held, that the tax law of 1862
repealed the j>rovision of the charter in

reg:>rd to taxation, and that the assessment
ninde upon the real estate of the conipnny
in the township of Morris was rightfully

made under the general law. Stati". Morris
<t- Essex 11. B. Co. V. 3Iilln; 1 Yr. 368, 2 Vr.
621 ; State, Jersey Citii R. R. Co. v. Jersey

City, 2 Vr. 575.

180. To he exempt from taxation for

state, county, and municipal purposes, un-
der the fifteenth section of the tax law of
1866, as having a contract of exemption in

its charter, a private corporation, other
than a banking or insurance company,
must have a contract of entire exemp-
tion from all such taxation. State. Trenton
Water Power Co. v. Parker, 3 Vr. 426.

181. By the charter of the Trenton
Water Power Company it was enacted, that

it should be lawful for the council and
general assembly of this state, at any time
thereafter, to lay a tax on the company
not exceeding the half of one percent, upon
its capital stock subscribed and paid in.

Held, that this provision amounted to no
more than the reservation to the legisla-

ture of a right, in its discretion, to require
the company to pay a bonus to the state

for its corporate franchises, within the
specified limit, and that it did not protect
the company from taxation for state,

county, and municipal purposes, under
the fifteenth section of the tax law of 1866,
nor exempt them from taxation beyond
that limitation, by force of constitutional
provisions. Ibid.

182. The charter of the M. and E. R. R.
Co. provides, that as soon as the net i:)ro-

ceeds of said railroad shall amount to seven
per cent, upon its cost, the said corporation
shall pay to this state a tax of one-half of
one per cent, on the cost of said road :

provided, that no other tax or impost
shall be levied or assessed upon the said
company. Held, that the exemption under
the Avord provided was a positive enact-
ment exempting the company from all

other tax, and n<jt a condition upon which
the tax of one half of one per cent, was
payable. State v. Minton, 3 Zab. 529.

183 The com])any was exemi)ted from
all other tax, before the tax of one-half
per cent, was payable as well as after-

wards. Ibid.

184. That this provision, although a
power of altei'ation and rej^eal was reserved
in the charter, was not atlected by a sul)-

sequent general tax act declaring ail lands
lial)le to taxation, and repealing all acts
and parts of acts inconsistent with its pro-
visions. The provisions of a charter shall
not be altered or repealed, except by
express words Ibid.

185. The M. and E. R. R. Co., in 1865
were taxable under the supplement to
their charter, approved March 23d, 1865,

and not under the general tax law of 1862.
3TcGavisk v. State, M. and E. R. R. Co., 5
Vr. 509.

186. This supplement to the charter
repealed the general tax law, pro tanto,

and fixed the only form of assessment for

taxes that could be made against the com-
pany. Ibid.

187. The M. and E. R. R. Co. was incor-
porated in 1835. The incorporating act
contained a provision against taxation be-
yond a percentage on the cost of the road,
and also a reservation of the right to alter

and repeal. By the third section of a sup-
plement passed in 1865, a change was
made in the time when the tax prescribed
in the original act of incorporation should
become jiayable, with a proviso that that
section should not go into effect or be
binding, until the company, by an instru-

ment duly executed under its corporate
seal, and filed in the office of the secretary
of state, should signify its assent thereto.

A certificate of assent was duly filed. Held,
that the i:)rovision in the supplement of
1865, that the third section should not go
into effect or be binding, until acceptance
by the company, gave the company a
mere privilege of choice, when the tax

originally prescribed should become pay-
able, and did not give it additional force

as a contract with the state. State, M. and
E. R. R. Co. V. Convr, 8 Vr. 228, 9 Vr. 473.

188. The provision for taxing the com-
pany under the supplement was repealed
by implication by the general railroad

tax act of 1873, and the company is tax-

able in the manner prescribed in the first

section of the latter act. Ibid
189. The M. and E. R. R. has not an

irrepealable contract with the state, and
is, therefore, subject to taxation, under the
act of 1873, without its consent. Ibid.

190. The tenth section applies only to

railroad companies having irrepealable

charters. Ibid.

191. Where there are express terms of

exemption from all other tax, although
the prescribed method of taxation is fu-
ture and contingent in eflect, yet no tax

can be claimed until the condition is ful-

filled, upon which the special tax becomes
pavable. McGavisk v. Staie, M. and E. R.
R.\'o., 5Vr. 509.

192. "Whenever the net earnings of

said consoHdated company shall, over ex-

penses and interest, amount to six per
cent per annum, the said company shall

pay to the treasurer a tax of one-half of

one per cent, upon the cost of said road,

to be paid annually, and such other state

tax as may be assessed from time to time,

by a general law, ai)plicable to all railroads

over which the legislature shall have
power, for that purpose, at the time of the

passage of such law or laws." The com-
l)any having been taxed upon its caj^ital

stock, amountintr to two hundred and
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twenty thousand six lumdrrd and four

dollars, and niton its real estate, valued at

seven thousand dollars, and there having
been no sueh general law jtassed as eon-
teinplated in said seetion. Ili-Ul, that ac-

cordinii; to a just construction of the said

section, the assessment was illegal. SUitfi,

C. and H. R. R. Co. v. Cook, 3 Vr. 338, 4 Vr.
474.

193. When the I), and R C. Co., tlie C.

and A. K. R Co., and the N. J. R. and T.

Co., wore consolidated into one corpora-
tion by the name of U, R. and C. Co.,

by the acts of 1SG7 and 1872, each of these
corporations had an irrepealable contract
with the state, on the suliject of taxation,

which was embodied in the consolidating
act. State. V. R. and C. Co. v. Coin'r, 8 Yr.
240.

194. A corporation having an irrepeal-

able charter which ])rovides for a special

mode of taxation, and that "no other or
further tax or imposition shall be levied

or imposed upon the said company," may
consent to other taxation, or a different

mode of assessment from that specified in

its charter, by the acceptance of subse-
quent legislative acts, without impairing
the exemption from general taxation con-
tained in its charter. In such event, the
new taxation becomes part of the original
contract, and modifies its terms to that
extent, leaving in full force the restriction

therein on further taxation. Ibid.

195. The U. R. R. and C. Co. having an
irrepealable charter and a contract there-
in with the state on the subject of taxa-
tion, is not taxable under the first section
of the general railroad tax law of 1873,
(P. L. 1873, p. 112), and not having sur-
rendered their former contract and ac-
cepted the i^rovisions of that act in lieu

thereof, has not subjected itself to taxa-
•tion, as provided by the tenth section.
Ibid.

(ii) Extent of application.

196. An incorporated company, whose
charter provides a certain mode of taxa-
tion in lieu of other taxes, is not liable to

be assessed in the ordinary manner pre
scribed in the tax law of 1866. Douglass v.

[

State. 0. and N. R. R. Co., o Vr. 82, 485.
|

197. The charter of an incorporated rail-
j

road company, provides for the payment
;

to the state treasurer, often cents for each
passenger, and fifteen cents for eacli ton of
merchandize, transported on the road; '

and declares, " that no other tax or impost i

shall be levied or assessed upon the com-
j

pany." Held, that the company is exempt
from any tax, for state, county or town-
ship purposes. C. and A. R. R. Co. v. Hil-

lega^, 3 Harr. 11 ; C. and A. R. R. Co. v.
I

Com'rs, 3 Harr. 71 ; Gardner v. Slate, 1 Zab. '

557 ; State v. Berry. 2 Harr. 80.
I

198. When the charter of a corporation

exempts the corjioration or its jtroperty
fn^m taxation, the stock of such corpora-
tion is also exempt, and cannot be taxcnl

in the hands of the stockholders. Slate v.

Powers, 4 Zab. 400 ; State v. Branin, 3 Zab.
484; State v. Benlley. 3 Zab. 532; State,

Longstreet v. Jones, 9 Vr. 83.

199. The bonds of an incorporated com-
pany, which by its charter is exempt from
taxation, are not in the hands of individual
bondholders, creditors of the corprtration,

exempt from taxation, whether such bond-
holders are also stockholders or not. State

v. Branin, 3 Zab. 484.

200. The charter of the P. and II. R. R.
R. Co. provides for the payment of certain
taxes to the state, and then enacts, " that
no further or other tax or impost shall be
levied or assessed upon said company."
Held, that the tax paid was a co'nmutation
for all taxes on such property as might
necessarily be held for purposes reason-
ably incident to the enjoyment of the
franchise. Gardner v. State, 1 Zab. 557.

201. The exempting clause in the charter
of The N. J. R. R. and T. Co. does not re-

lieve from taxation every species of prop-
erty which the company lawfully may
liold, irrespective of its location and char-
acter and the purposes to which it is ap-
propriated, but is limited to such acquisi-

tions as are incident to the existence of
the railroad, to its objects and its uses, and
are expedient and necessary for the full

enjoyment of their franchises. State v. Col-

lector, 2 Dutch. 519, affirming 1 Dutch. 315.

202. Vacant land outside of the sixty-

six feet authorized to be taken by condem-
nation, and property of any nature held
by tenants, and not at the time necessary
for the existence of the road, or for effect-

ing the purposes of the incorporation, are

not exempt from taxation. Ibid.

203. Wliere the charter of a railroad

company enacts, after reserving certain

imposts, "that no other tax or impost
shall be levied or assessed upon the said

company," this exempts from taxation all

property held by them necessary to effect

the purposes of their incorporation ; other
I^roperty held, being convenient (though
not necessary) ajjpendages to the road
and its business, will not be exempt from
taxation. State v. 3Iansfield, 3 Zab. 510.

See R.^iLROADS, H 24-26.

204. The exemption from taxation in

the prosecutors' charter only applies to

such estate or property of the company as

is po.ssessed, occupied, and used for the
actual and necessary purposes of the
canal navigation. State, 31. C. Co. v. Love,

8 Vr. 60.

205. Lots of land leased to others for

their exclusive use and occupancy, in dis-

charging and shipping coal carried over
the canal, are not exempt. Ibid.

206. That part of the Morris Canal which
was constructed under the supidement of
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18-28. from the Passaic to the Hudson, is

extMiipt from taxation. This exemption
was one of the privileges conferred hy
the original cliarter, and these are con-
ferred on the extension bv the supplement.
State V. Betts, 4 Zab. 555.'

207. The piers and basins at Jersey
City belonging to the Morris Canal Com-
))any, when not rented out and actually

used for the purpose of accommodating
the boats engaged in the canal navigation,

and for the reception of their cargoes,

being property occupied and held by the
company for the actual purposes of canal
navigation, are exempt from taxation.

Ibid.

208. The lands and real estate of the
Society for Establishing Useful Manufac-
tures are, by virtue of the fourth section

of their charter, exempt from all taxes
except those raised for state purposes.
This exemiotion only extends to such real

estate as is held by them for the purposes
of their incorporation ; it includes their

mills, mill-lots, and water-power, but does
not include mountain lots, farming
lands, or building lots. State v. Flavell,

4 Zab. 370: State v. BlundeU, A Zab. 402;
State v. Powers. 4 Zab. 400.

209. The improvement and extension
of their water-power is within the scope
and objects of the charter of the Society
for Establishing Useful jNIanufactures, and
the property held by them for that pur-
pose is entitled to the exemption from
taxation provided in the charter. Ibid.

210. In assessments of taxes upon lands
of the Society for Establishing Useful
Manufactures near their water-power, and
not exempt from taxation by their charter,
it is correct to take into consideration the
increased value of such lands by reason of
their proximity to the water-power, but
not to add to their value any sum for the
water rented and used upon such lots.

This would be an indirect way of taxing
the water-power, which by their charter is

exempt Ibid.

211. The charter of this company pro-
vides for the payment of certain taxes to
the state, and then enacts, "that no fur-

ther or other tax or impost .shall be levied
or assessed upon said company." Held,
that this does not exempt the franchises
or privileges merely, of the comi»any. but
the company generally and its propei'ty,
from taxes for county, township, and all

other purposes than those stated in the
charter. State v. Berry, 2 Harr. SO.

212. A charter of a railroad company
provided that the company should be sul")-

ject to a certain specihed tax, and that no
other tax should be imposed. Held, that
such exemption extended to a tract of
gravel land purchased to provide mate-
rials fcir the repair of their road, and also
to a branch road connecting said gravel
pits with their railway. State, X. J. 11. B.

and T. Co. v. Hancock, 6 Vr. 537, reversing
4 Vr. 315.

213. Such an exempting clause will pro-
tect all property held by the company
necessary to accomplish the end for
which they were incorporated. Ibiil.

214. The word " necessary," in this con-
nection, does not mean indispensable

;

it embraces all things suitable and proper
for carrying into execution the powers
granted. Ibid.

215. The judgment of the court must
be passed upon the question of necessity
in each given case under the facts adduced
to show the purposes to which the lands
are, or are to be, devoted. State, C. and A.
R. R. Co. V. Woodruff] 7 Vr. 94.

'

21G. Lands used by the prosecutors for

the necessary purposes of the railroad
company, are exempt, although the title

is in the D and R. Canal Co., for, by the
act of February 15, 1831, which consoli-
dates these comjianies, there is an abso-
lute community of interest between them,
and so fixr as taxation is concerned, it

matters not to which company the estate
may have been conveyed. Ibid.

217. It appearing that a portion of the
real property which the prosecutors were
expressly allowed to hold was used, not
by the company, nor for railroad purj^oses,

but rented for a eoal-yar-d. Held, that
such portion was liable to taxation, and
that the assessment as to that jiart was
valid. Cook v. State, C. and B. R. R. Co.. 4
Vr. 474.

218. The legal terminus of the road of
the prosecutor is not its junction with the
tracks of the Camden and Amboy Railroad
Company, but a place near the Delaware
river. State, W. J. R. R. Co. v. Receiver, 9
Vr. 299.

219. The expression, "at the termini,"
in the proviso of the first section of the
railroad tax act, approved April 2d, 1873,

means ' near the termini." Ibid.

220. A building erected for offices to be
used by the company about twenty-five

hundred feet west of the said junction
and five hundred feet east of the Delaware
river, is "at the terminus," and exempt.
Ibid.

221. Where a railroad company have
completed their road and appendages, so

far as is at present contemplated, at their

several stations, the land lying outside
the roadway limitation of one hundred
feet, not being in actual use, nor in pre-

sent contemplation of use by the com-
panv is liable to taxation. State, C. M. and
M. R. R. Co. v. Collector, 9 Vr. 270.

222. Railroad corporations are not liable

to i)e taxed for the land, not exceeding
the width prescribed by the charter, over
which tliey are authorized to lay out their

road ; nor for buildings erected thereon,

if convenient for the uses to which the

road can be applied under the charter. Ibid.
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223. A tax levied by the :nithorities of
Jersey City on the boats of the N. J. K.
R. and T. Co., n.sed fur the Iransiiortation

and ferriage of passengers and merchan-
dize from the tcnniiiXfi of their railroad

on the Hudson river, to and from the
city of New York, and used as part of a
throui^h railroad route between New York
and Tennsylvania, and being part of the
proj)erty of the company represented by
its capital stock, is in violation of the
chartered rights of the company, and
must be set aside. Slate, N. J. E. Jl. and
T. Co. V. Hiiighi, 5 Vr. 319. See Swpra,

224. Where the whole tract, except a
small strip, was originally below low
water-mark, and a considerable portion is

still subject to overflow, and not tit for

use in its present condition, and the work
of tilling in is being prosecuted by the
company, in connection with other im-
provements for increasing their fecilities

for the carrying business : and the land, as

far as reclaimed and capable of use, is

used for piers, and for tracks, sidings,
and other purposes connected with the
trafficking business of the company, no
part of it being occupied for workshops,
tenant-houses, or dwelling-houses, and the
entire tract is within projected plans for

the company's depot, and will speedih' be
needed for the transaction of their busi-

ness. Held, that the whole of such lands
was exempted from taxation. State, M.
and E. R. R. Co. v. Haight, 6 Yr. 40.

225. In applying clauses of exemption
from taxation, to the property of compa-
nies in whose charters they are contained,
the test of actual use by the company, for

its purposes, may be a proper test, where
the company has completed its road and
appendages so far as is in the present con-
templated. But where a company lias not
completed its road and appendages, and
is engaged in the work of construction, the
test of actual use is inapplicable, and the
exemptive words must be extended to

property not actually used for other pur-
poses, which has been acquired as the
means of carrying into effect the objects
of the charter, and is fairlj' within the
plan upon which the work is being exe-
cuted, and will be necessary for the busi-

ness of the company when its contem-
plated improvements are completed. Und.

226. A supplement to the charter of the
S. and E. R. R. Co. provides that the com-
pany shall pay annually to the state treas-

urer " a tax of one-half of one per centum
upon the cost of said road, as shown by

|

the annual report of such cost made the
i

year preceding." The report included, as I

required by law, the cost of the road and
equipments. Held, that the company are
only required to pay the tax upon the cost
of the road and its appendages, and are
not bound to pay tax upon tlieir engines.

ears, boats, or other personal property.
Stdti' TrcaHurcr v. .S'. and E. R. R. Co., 4

Dutch. 21.

227. By a supplement to the city charter,
commissioners are authorized to assess
such portion of the damages and expenses
of altering or widening a street used by
the track of any railroad company, upon
the corporation owning or using such
track, as to the said commissioners shall

seem equitable and just. An assessment
made, under this provision of the city

charter, against the N. J. R. R. and T. Co.
is a violation of the exemption from tax-
ation contained in the eighteenth section
of their act of incorporation. State v. Netv-
ark, 3 Dutch. 185.

228. The words, "that no other or fur-

ther tax or innDOsition shall be levied or
imposed upon the said company," in the
charter of the N. J. R. R. and T. Co., refer

exclusivel\^ to taxation for general pur-
poses, and are not applicable to assess-
ments for local improvements. The case
of State V. Newark, 3 Dutch. 185, which
adopted that construction, was not over-
ruled by Foster Home Case, 7 Vr. 478. State,

N. J. R. R. and T. Co. v. Elizabeth, 8 Vr.
330.

See Municipal Corporations, || 310-323.

(g) Abatement or increase.

229. The tribunal of the commissioners
of appeal is a special tribunal, and it is

well settled that such tribunals should
show^ipon the face of their record all

facts neccssarv to give jurisdiction. XLwn
v. Ruple, 1 Vr' 58.

230. All parties are bound to take no-
tice of the day appointed by law for the
meeting of the commissioners of appeal
in cases of taxation ; but if the commis-
sioners meet at any other time than that

appointed by law, such meeting must be
upon notice, and must also be at the place
of holding the town meeting, in order to

obtain jurisdiction of the person of the
assessor; and they cannot, therefore, witli-

out such notice, alter his assessment. Ibid.

231. The commissioners can meet only
on the day prescribed by law, except per-

haps by adjournment. Den. State wHelmes,
Pen. 1050, 1059.

232. In the absence of evidence to the
contrary, it will be presumed that the
commissioners met at the time and place
required by law. State v. Johnson, 1 Vr.

452, 454.

233. If they meet at an improper time
or place, the error is cured by the appel-
lant appearing before them, and not
objecting to their jurisdiction, on that

ground. State v. Thomas, 2 Harr. 160.

234. The county board of commissioners
of appeal in cases of taxation, appointed
under the act of 1873, p. 794, is not vested
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with all the powers of commissioners of

appeal undei- the general tax laws, but the

authority to act is limited to the single in-

stance when it shall iippear that the value

of property contained in any duplicate is

relatively "less than the value of other

property in the county. State, Trask v.

Carragan, 8 Vr. 2G4.

235. Tlie hoard must adjudge that such
inequality exists before it can act. Ibid.

230. On an appeal to commissioners by
several parties, they are to deal with each
case separately, and if the particular

tiix appealed from is remitted as being
illegal, the commissioners have no author-

ity to remit it to others who have not ap-

pealed. State, Roll v. Perrine, 5 Vr. 254.

237. What will amount to such refusal,

considered. State, Youvg v. Parker, 4 Vr.

192.

238. The deduction of debts in cases of

taxation must be claimed and made, in

the first instance, at the place of the resi-

dence of the taxpayer. State, Shreve v.

Crodey, 7 Vr. 425 ; State v. Ross, 3 Zab. 517,

520, 52G ; State, Perkins v. Bishop, 5 Vr. 45.

239. It seems, that if the amount of

debts exceeds the estate taxable where
the taxpayer resides, he might, under P.

L. 1864, p. 732, deduct the remainder from
the valuation of his real estate in another
county. State v. Crosby, June, 1867, 4 Vr. 80.

240. A taxpayer residing in any town-
ship in this state is entitled to have a debt
secured by mortgage upon lands situate in

another township deducted from his

taxable propeity in the township where
he resides. State v. Pearson, 4 Zab. 254;
State V. Williamson, 4 Vr. 77.

241. There is no provision in the twen-
tieth section, nor in any other part of the
act of April 11th, 1866, by which a non-
resident owner of real or personal estate

situate in this state, may be allowed a de-

duction for debts due and owing by him
to creditors residing within this state.

State, Tatem v. McChesney, 5 Vr. 63, 6 Vr.
548. See Municipal Corporations, l 522,

Mortgage, § 422.

242. By the express provisions of the
act of 1854i the landholder is not entitled

to any deduction from the amount of tax

assessed upon his land for any debts due
and owing by him to creditors not resid-
ing in this state, and at tlie time of the
payment of the tax for which the deduc-
tion is claimed this del)t was due and ow-
ing to persons not inhabitants of this state.

Stonivgton Bank v. Davis, 1 McCart. 286;
Dolman v. Cook, 1 McCart. 56.

243. The deduction for debts provided
for in the twentieth section of the tax law
of 1866, cannot be allowed to any indi-

vidual assessed, whether a resident or not,

without a statement in writing, &c.,
embracing all t!.e particulars enumerated
in the iirst j^roviso of that section. State,

Taium v. McChesney, 5 Vr. 63, 6 Vr. 548

;

State, Forst v. Parker, 5 Vr. 71 ; State, Mount
v. Parker, 3 Vr. 341 ; State, Perkins v. Bishop,
5 Vr. 45.

244. To entitle a person assessed to a re-

duction, he must deliver the statement re-

quired by section twenty of the act of 1866
to the assessor personally, or leave it at
his ofl3.ce, or at his dwelling, with a
proper person. State, Rohbins v. Horner, 9
Vr. 212.

245. Nothing but unavoidable inabil-
ity to effect such delivery will afford an
excuse, and empower the commissioners
of appeal to entertain the application for

a deduction. Ibid.

246. The commissionei'S of appeal can-
not lawfully reduce the assessment thus
made without being satisfied that the
prosecutor did not refuse to be sworn,
&c., nor unless he satisfactorily proved
what was the true value of all his taxable
property. State, Young v. Parker, 5 Vr. 49

;

State, Mount v. Parker, 3 Vr. 341, 342.

247. To entitle a taxpayer to have the
debts he owes deducted, he must have an
affidavit made out and delivered to the
assessor before the time limited by law
for closing the assessment roll. The as-

sessor is not bound to do it for him. If

neglected, tlie commissioners of appeal
may waive it, and make the deduction

;

but if they decline to do so, the court will

not set aside the tax. State v. Johnson, 1

Vr. 452.

248. The party assessed, upon making
application to the assessor or commission-
ers of appeal for that purpose, and pre-

senting a sufficient affidavit, is entitled to

have his debts owing in the state deducted
from his property, both real and personal

;

but if he neglect to make such affidavit,

he cannot correct the assessment by cer-

tiorari. State v. Grey, 5 Dutch. 380.

249. Where the whole board of commis-
sioners of appeal in cases of taxation met,
and on a motion- to make a deduction of
debts claimed, three voted in the affirma-

tive, two in the negative, and one declined
to vote, the record that the motion was lost

is erroneous, and may l)e disregarded, and
the deduction allowed by the court. Staie,

Mount v. Parker, 3 Vr. 341.

250. The commissioners of appeal in

cases of taxation, have a right to recon-
sider their opinion until such opinion
has been officially promulgated by them.
State, Shreve v. Grosley, 7 Vr. 425. See
Roads, ^^ 129.

251. Where an assessment is reduced by
the commissioners of appeal, the assess-

ment merges in the judgment of the

commissioners; and in the absence of any
evidence that the amount fixed by the
commissioners is too great, the court will

not interfere. State v. Randolph, 1 Dutch.
427.

252. Where notice is not required by
law and cannot be of any benefit to the
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party, no noi-es.-^itv fov j^ivini; it exists.

Den^ State v. Helnwh, Fen. 1050ri058.
253. No iiuToase of valuation can legally

be made without notice. Stale, Perrine v.

Parker, 5 Vr. 352; Stale, Paull^ion v. Taylor,

6 Vr. 184.

254. Under the 8th .section of the act for

e<iualizing a.ssessments for ta.xes in the
county of Hud-son, (P. L. 1873, p. 794),

notice must he given to the taxpayer he-

fore the commissioners decide that his

asso.ssn.ent shall he increased. Slate, Uo-
boken Land Co. v. Anderson, 9 Vr. 82.

255. If the notice given by the party
complaining is shown to be informal,
unmeaning, and dilierent in tenor and
ellcct from tliat recited in the certiticate

of the commissioners, the judgment will

be set aside. State, Folwell v. Warford, 3
Vr. 207.

256. A service of a notice upon a prose-

cutor's tenant, is not sufficient. State v.

Drake, 4 Vr. 194.

257. If a tax warrant is void, any sale

made, or deed given by virtue thereof, will

also be void. Van Waijenen v. Mulford, 2
Dutch. 196.

258. If more land is taxed to a person
than he owns, and his assessment there-

by becomes higher than it should be, it

constitutes an objection to the validity of
a sale of the land for such tax. Martin v.

Carron, 2 Dutch. 594, reversing 7(7. 228.

259. If lands are not designated by
such short description as will be sufficient

to ascertain the location and extent, and
a sale thereof cannot be made, the tax for

the same may still be collected by war-
rant against the goods, chattels and per-

son of the owner. State, Rutlierford Park
Ass'n V. Union, 7 Vr. 309.

260. The publication of notices is in-

dispensable, and must be made in strict

conformity with the statute. State, Alden
V. Newark, 7 Vr. 288.

261. While a mistake in the owner's
name will not invalidate a sale, an entire

omission thereof is fatal. State, Tindall v.

Vanderhilt, 4 Vr. 38.

262. After a tax warrant has been
issued and the officer has neglected to

return it, alias and pluries warrants
may be issued, but not after the expira-
tion of the term of the officer whose duty
it was to make such return. State, Trust-

ees, ci'c. V. Lewis, 6 Vr. 377. 380. See P. L.

1869. p. 612.

263. Sections 33 and 34 of the tax laws
of 1846 (A7.r. Dig. p. 942,) are not repealed
bj- the first section of the act of 1854 (A7.r.

Dig. p. 947), requiring the assessment of
lands to be made in the name of the
owner. The owner will be returned as
delinquent, and upon the tax warrant
issued against the owner, the tenant's
goods can be seized and sold as a stran-

ger's goods on demised premises were at

common law taken on a distress for rent

I against the tenant. Morrow v. Daws, 1

j

Stew. 459, reversing 12 C. E. Gr. 442.
I 264. Adding a third story to a house
already built, is not an addition, within
the meaning of the charter of the city of

' Trenton—such aildition must be lateral.
State, Perrine v. Parker, 5 Vr. 352. See
Municipal Cori'or.vtioxs, | 554.

265. If other lands in the township are
assessed much below their value, it is no
ground for setting aside an assessment
made upon a correct valuation; but the
remedy of the latter is to appeal from his
assessment, and at the same time apply
to the commissioners of appeal under the
act of March 9, 1848, {Ni.c. Dig. p. 801,

^ 57), to raise such assessments as may be
too low. State v. Randolph, 1 Dutch. 427;

I

State, Paulison v. Tarjlvr, 6 Vr. 184, 189

;

State, Wharton v. Ko-iter, 9 Vr. 308.

266. When any persons or corporations
are assessed at too low a rate, commission-,
ers of appeal are authorized by law,
to make such additional assessment as
shall be agreeable to the principles of
justice. Held, that where the commission-
ers added a certain sum to the assessment,
without specifying the amount of tax to

be paid thereon, it was within the mean-
ing of the law. Slate, Mutual Ins. Co. v.

Utter, 5 Vr. 489.
' 267. Under a provision authorizing the
commissioners to increase the assessment,
where the taxpayer has been assessed " at
too low a rate," they may add to the assess-

ment taxable property entirely omitted
by the assessor. Ibid.'4di, 4 Vr. 188.

268. When commissioners of appeal
make an additional assessment, and as-

sess persons for property not owned by
them at the time, such additional assess-

ment will be set aside. Stale, Hudnut v.

Murphy, 2 Vr. 288.

269. Where additions to an assessment
for taxes are made by commissioners of
appeal, on complaint made, under the
second section of the supplement to the
general tax law, passed March 9th, 1848,
it must appear on the face of the proceed-
ings of the commissioners, that judgment
upon the complaint was rendered within
ten days, as required by the supplement.
Stale, Folwell v. Warford^S Vr. 207.

270. Under P. S. p. 1003, | 49, the judg-
ment of the commissioners as to the
amount of the valuation was final, and
could not be reviewed on certiorari. Bridge
Proprietors ads. State, 1 Zab. 384, 390 ; State

v. Quaife, 3 Zab. 89; State v. Pass, 3 Zab.
517, 521 ; State y. Danser. 3 Zab. 552; State

V. Collector, 4 Zab. 108, 118; State v. Powers,
4 Zab. 406 ; State v. Manchester, 1 Dutch.
531, 2 Dutch. 564; Slate, Young v. Parker,

5 Vr. 49, 53. See Stale, Paulison v. Taylor,

6 Vr. 184, 189 ; N. J. P. P. Co. v. Suydam,
2 Harr. 251.

271. But under P. L. 1852, ? 2, such val-

uation, if excessive, may be reduced. Stale
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V. Randolph, 1 Dutch. 427, 432; State, Hoic-

eU V. Metz, 2 \v. 3t>5
; State. Rutherford Park

Ass'n V. Union, 7 Vr. 309, 313 ; P. L. 1871,

p. 124. State, Trumbull v. Elizabeth, 10 Vr.

249; State, Sagehorn v. Jersey City, June,

1876.

272. The .second section of the act of

March 2Gth, 1852, does not require the

court to decide, in the first instance,
whether the estimate of the assessor was
too high or not. State, Young v. Parker, 5

Vr. 49.

273. This being a mere question of value,
depending upon evidence, will not he en-

tertained here, except by way of review,
after appeal to the commissioners and
their judgment upon it. Ibid. See Supra,

I 121.

274. There is no time designated as to

when the affidavit of the appeUant shall

be presented to the commissioners, but the
court will enforce any reasonable rule

adopted to prevent delav in that respect.

State V. McClarg, 3 Dutch! 253, 256.

See Affidavits, | 35, Assigxmext for
Benefit of Creditors, 'i 55, Certiorari,

U 285, 286. Conflict of Laws, § 14, Con-
tempt, § 23, Interest, ? 49. Mortgage,
§ 422.

IV. Collection.

275. It seems that the act to make taxes a
lien on real estate, {Xix. Dig. p. 853, § 33),

is only directory, and is indispensable
only for the purpose of authorizing a sale

of the land when the owner is a non-resi-
dent. State V. Hoffman, 1 Vr. 346.

276. Under a sale of lands for the pay-
ment of taxes, only the estate which the
owner had at the time of the assessment
passes. The estate acquired by a mort-
gagee prior to the assessment, is not af-

fected by such sale. Morrow v. Dons, 1

Stew. 459, 12 C. E. Gr. 442 ; Hopper v. Mal-
leson, 1 C. E. Gr. 382.

277. Only the estate and interest which
the taxpaver has, cum onere, can be sold.

State, Morris Qinal v. Haight, 6 Vr. 178,

183. See Municipal Corporations, |§ 484,

485. Infra, § 284.

278. A statute authorizing the laying of
a tax was repealed after an assessment of
such tax, but before its collection. Held,
that the repeal did not prevent the collec-

tion of the tax, such collection being
regulated by the general tax law, which
remained unrepealed. Belvidere v. Warren
R. R. Co., 5 Vr. 193, 6 Vr. 584. See Supra,

2/9. After a certain amount of tax has
been voted to be raised by legislative au-
thority for a lawful purpose, it is no

ground of objection to the payment of the
tax that a part of it has been misappro-
priated. Slate, Sigler v. Fuller, 5 Vr. 227.

28U. The oath of a collector and his re-

ceipt, is prima facie evidence of the proper
payment of the tax. Cook v. Smith, 1 Vr.
387.

281. A tax collector is neither author-
ized nor required to give certificates that
propert}' is discharged from taxes, and his
receipts, given in the ordinary course of
business, if used for sucli purpose, must
be so used at the peril of those who rely
upon them. Kahl v. Love, 8 Vr. 5.

282. Xor is the position changed by the
knowledge of the collector that his re-

ceipts were sometimes used as certificates

that propertv was clear of taxes. Ibid.

See Evidence, §§ 328, 412^.

283. In a suit brought by the plaintiff,

B., against the defendants, a recovery was
had for amount of coupons clue plain-
tiff on first mortgage bonds given by the
company. The sheriff sold, under the ex-
ecution, a lot of railroad ties, and made
the amount of the judgment. Held, that
the court may order a deduction of two
and a half per cent.—tlie government tax
—if it shall satisfactorily appear that such
tax has been paid by the company to the
government subsequent to entering the
judgment, and that the sheriff, having it

in hand, shall refund the same. N. J.

West Line R. R. Co. ads. Beardsley, 6 Vr. 479.

284. If some of the means of collecting

a tax, as by lien on land, cannot be made
effectual, it does not follow that the whole
assessment will be voitl. State, Morris Ca-
nal Co. v. Haight, 6 Vr. 178, 7 Vr. 471.

285. If a collector has acted in good
faith, under the order of a tribunal having
jurisdiction of the subject-matter, until the
time has passed within wliich he should
make return of delinquents, and obtain a
tax-warrant to enforce payment of the tax,

and his term of oflB.ee has expired by
its own limitation, he is powerless to obey
the mandate of this court, if he should be
directed to proceed and collect the tax.

State, Roll v. Perrine, 5 Vr. 254. See Man-
damus, 'fi 31, 39, 76.

286. The power to sell land for the
payment of taxes, is a naked power, not
coupled with an interest, and must be ex-

ercised in strict accordance with the pro-
visions of the statute. Every prerequisite
must precede the exei'cise of the power.
Hopper V. Malleson, 1 C. E. Gr. 382. See
Municipal Corporations, IV(rf)(4).

287. To establish a title under a sale for.,

taxes, it is incumbent on the purchaser to

show that all the prerequisites to the ex-
ercise of the power of sale have been com-
plied with. The deed is not even prima
facie evidence of that fact. Ibid.

288. It is essential to the validity of a
sale of land, under the " act to make taxes

a lien on real estate in the countv of Pas-
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saic, and to authorize the sale of the same
for the payment thereof," {F. L. 1.Sj'2, p.

247), that it should appear tliat the tax-

was assessed on account of the property

st)ki. Jhid.

289. Where the tax warrant directs a

sale to be made to raise a sum larger
than tlie whole amount due, it is a clear

excess of authority, and renders the war-

rant, so far as it affects the land in ques-

tion, null and void. Ibid.

290. An error in the notice of tax left by
the collector, as to amount, etc., will not

avoid the assessment, but only the tax

wai-rant. State v. Perkins, 4 Zab. 409.

291. The warrant for sale of land for

taxes, under the act " to make taxes a lien

on real estate, and to authorize sales for

the payment of the same," {Ni.r. Dig. p.

947), must be issued to a constable of the

township. There is no authority for issuing

it to the collector of taxes. Dinamore v.

Wentcott, 10 C. E. Gr. 470. See McEachron
V. New Providence, 6 Vr. 528, 538. Con-
stable, I 2.

292. A deed made by a collector, under
a sale in pursuance of a warrant issued to

him under that act, is void. Ibid.

293. Redemption. As to the right of

redemption under particular city charters

and the proceedings, see Municipal Cor-
porations, II 484, 485. Infra, | 318.

294. If the owner of the fee purchases a

mortgage upon the premise's, after a sale

thereof for taxes, the mortgage does not
merge so as to deprive him of the mort-
gagee's right to redeem, although his own
right, as owner, is forfeited by the lapse of

time. Duncan v. Smith, 2 Vr. 325.

See Mandamus, § 67, Municipal Corpo-
rations, I 393, Penalties, § 5.

V. Remedies for Illegal Taxation.

(a) By suit at law.

295. Taxes voluntarily paid cannot be
recovered. Jersey City ads. Riker, 8 Vr. 225.

296. But this rule is not applicable where
the tax so paid has been set aside by a
judicial decision. Ibid.

See Debt, I 7.

(b) By certiorai'i.

297. The court, on certiorari, will revise

the assessment of taxes, so far as to cor-

rect an assessment made upon erroneous
principles ; but they will not review the

67

judgment of the assessor or of the commis-
sioners of appeals on the mere valuation
of property. On that the judgment of the

commissi(jners of appeals is by statute

tinal and conclusive. State v. Qnai/'e, 3

Ziib. S9.

29S. It" more tax is assessed than author-

ized by tlie proper authorities, the asse.ss-

nient will be set aside to the extent of such
excess, and each person against whom
an assessment is made will be entitled to

a reduction, in proportion to the amount
of his assessment. State v. Randolph, 1

Dutch. 427.

299. School taxes assessed upon property
lying in a district illegally absorbed by
another district, will be set aside on appli-

cation by persons aggrieved, upon certio-

rari, but the whole assessment will not

be set aside, although the alteration be

illegal, and the notice to the assessor de-

fective. State V. Browning, 3 Dutch. 527,

4 Dutch. 556.

300. Upon the amount of assessment, or

the mere value of the property assessed,

the decision of the commissioners of ap-

peal is iinal, and cannot be reviewed in

this court ; aliter, as to the question, whether
the property, or any part of it, is liable to

taxation. State v. Ross, 3 Zab. 517.

301. Where the only objection to a tax

is, that the prosecutor has been assessed

for a greater aggregate value of personal
property thiin he had, and he has not

made oath of the value of his property, or

appealed, the certiorari will be dismissed.

.SYfl^e V. Manchester, 1 Dutch. 531, case re-

versed, 2 Dutch. 564.

302. A mistake in the name of the

owner may be corrected where he has no-

tice. State, Rutherford Park Ass'n v. Union,

7 Vr. 309.

303. When the true owner has notice,

and is a party to the record, the court will

reverse or affirm the tax against his lands,

in part or as to the whole, according to the

justice of the case. [Case distinguished

from State \. Hardin, 5 Vr. 79]. Ibid.

304. The mistake of an assessor in

omitting to assess taxable property, does

not set aside or invalidate theWhole as-

sessment, unless it is such a plain disre-

gard of the directions of the law as to

throw the burthen of taxation upon per-

sons and property at a difterent rate from
that intended by "the law. State v. Collector,

4 Zab. 108.

305. The court will not amend an as-

sessment of taxes on the ground that the

value of the taxable property is stated at

too great a sum, unless it appears that

an erroneous principle of valuation was
adopted, or it is clearly shown that the

valuation was too high. State, Howell v.

Metz. 2 Vr. 365.

306. A tax being affirmed by the com-
missioners of appeal, was carried, on cer-

tiorari, into the supreme court and court
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of errors, in both of which courts the pro-

ceedings were sustained. Before the ar-

gument in the supreme court, the statute

authorizing the tax was repealed. On a
mandamu fidh'ectmg, the payment of such
tax. Held, that the question of the legality

thereof arising from the repeal of such

statute could not be raised, on the ground
that the judgments on certiorari had con-

clusively settled that question. Belvidere

V. Warren R. R. Co., 5 Vr. 193, G Vr. aS-1.

See Supra, I 34.

307. If more tax is assessed than is au-

thorized by law, the assessment will not

be void, but will be valid for what the law-

allows, and the excess only will be re-

mitted. State v. McClurg, 3 Dutch. 253.

308. Where one tax alone is illegally

assessed, if it is assessed separately it

will be set aside, and the residue of the

assessment contirmed. State v. Quaife, 3

Zab. 89.

309. On a certiorari to correct a tax as-

sessment, of which no one but the prose-
cutor complains, the court will not set

aside the whole assessment, if without so

doing it can give proper relief to the pros-

ecutor. State V. Kingsland, 3 Zab. 85.

310. An executor intended, or likely to

be afiected by a tax against " the estate

of" his testatrix, may prosecute a. certiorari

to have such tax reviewed. State, Ely v.

Holmdel, 10 Vr. 79.

311. Where an assessor errs as to the

quantity of land assessed, and on appeal
the commissioners fail to reduce the as-

sessment, this court will grant relief by
reducing the tax to the correct amount.
State, Sagehorn v. Jeri>ey City, June 1876.

312. It is not a sufficient reason for set-

ting aside an assessment of taxes, that the

year when the town meeting was held at

wliich they were raised, does not appear
in the record, if it can be shown by parol

proof. State v. Bentley, 3 Zab. 532.

313. A tax complained of as illegal,

will not be set aside as illegal, unless

there is other proof of the facts neces-

sary to show in what the illegality con-
sisted, besides the prosecutor's ex jxn-te

affidavit upon which the certiorari was al-

lowed. State v. Smith, 1 Vr. -149.

314. A tax illegally assessed will be re-

versed and set aside when regulai'ly before
the court on a certiorari, although it has
been collected by warrant. State v. Clo-

thier, 1 Vr. 351.

315. Where the court is unable to deter-

mine from the evidence what amount
should be deducted as illegal, it may be
referred to a commissioner. State v.

Sickles, 4 Zab. 125, 127 ; State v. Randolph,
1 Dutch. 427, 433.

See Certior.\ri, l[c), U 117-120, 153,

154, 26G, 207, 280, 285, 286, Contempt, § 23,

Evidence, §§ 306-308, Mandamus, i 66,

Schools.

(e) By injunction.

316. A court of equity will interfere, l)y

injunction, to restrain the collection of a
public tax assessed upon the property of
individuals, only whej'e the bill contains
some peculiar ground of equitable juris-
diction. Hoagland v. Detatvare, 2 C. E.
Gr. 106.

317. A township collector was restrained
from selling, under a warrant issued un-
der the thirty-fourth section of the act

concerning taxes, any part of the stand-
ing timber on mortgaged premises, ad-
mittedly insufficient to pay the mortgage
debt; the tax being levied subsequent to

the registrv of the mortgage. Doivs v.

Drew, 12 0. E. Gr. 442, reversed, 1 Stew. 459.

318. Although the title of a city to lands
bought for unpaid assessment was in-
valid on account of want of notice to the
owner, equity refused to enjoin perpetu-
ally the erection of a house over an alley

on the premises, at the suit of the owners
of rear lots reached by means of such
alley, iniless such owners would refund
to the vendee of the city (the builder) the
amount paid by him for the tax title with
interest. Kean v. Asch, 12 0. E. Gr. 57.

See Bounty, U 12, 14, Equity, U 89-91,

309, 320-324, 328, 345, llOlo., Injunctions.

VI. Rights and Liabilities of Officeks.

319. On certiorari to review a tax, the
court will not look into the validity of the

title to office of those holding member-
ship in the taxing body under a colorable

appointment. Their acts are conclusive,

so far as the public or third persons are

concerned. Stoic, Hoey v. Ocean, 10 Vr. 75.

320. A township collector's bond condi-
tioned "that the said J. A. M. (the collec-

tor), shall truly and faithfully perform all

the duties enjoined on him as collector of

said township," is, in substance and ef-

fect, such as the law requires, namely, a
bond conditiored ''for the faithful per-

formance of all the duties of said office of

collector of said township according to

law." McEachron v. New Providence, 6 Vr,

528.

321. The duty enjoined upon the town-
ship collector by the act of 1846, was the

unconditional payment of all the tax

money which actually came into his

hands, whether such money had been col-

lected by him in the ordinary way, or had
been received from a constable for delin-

quent taxes. Ibid.

322. The taxes collected by virtue of the
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twenty-ninth section of the act of 1866 are

held by the townshii) collector precisely

as he "hukls any other tax money which
he has collected or received, subject to

the same duty and the same liability. Ibid.

323. On appeal to the commissioners of

appeal by some of the taxpayers from
such school tax. their jud.nnient remittiny;

the tax, although erroneous, will protect
the collector, and restrain him from pro-

ceeding to collect such remitted taxes, but

not for his neglect or refusal to collect the

taxes of those who have not ai)pealed.

State, Trustees, tOc. v. Lewis, 6_Vr. 377.

324. A collector has no right, for con-
tingencies or any other purpose, to add
anything to the amount of tax voted by
town meeting ; the taxing power must
provide for contingencies, losses, &c., as

well as for the objects directed by law.

State V. Bentley, 3 Zal). 532. See Supra, I 30.

325. Query. Who is entitled to the cus-
tody of the duplicate of the assessment
of taxes, and the tax warrant, issued for

unpaid taxes, after the collector of taxes is

out of office. Hilyard v. Harrison, 8 Vr. 170.

See Actions, | 13, Certiorari, ^ 153,

Constable, U 2, 12, 29, 30, Crimes, g 113,

Evidence, U 328, 412a, Mandamus, U 7a,

ol-32a, 39, Municipal Corporations, U 55,

481, Pleading, g 123, Surety. Supra, I 122.

TENANTS IN COMMON.

I. Creation of Estate.

II. Relative Rights.

(a) ^s to third 'persons.

[b) As to each other.

I. Creation op Estate.

1. An agreement to work land on shares
is not a lease ; the occupier is simply a
tenant in common with the lessee of the
growing crops, and the common interest

continues until a division is made. Guest
V. Opdyke, 2 Vr. 552 ; State, Edgar v. Jewell,

5 Vr. 259. See Landlord and Tenant,
nio.

See Conveyance, U 258-262, Devise,

§§ 59, 61, Legacy, § 166, Partnership,

II 1(a), 1(6), 136.

TI. Relative Ricjhts.

(a) As to third persons.

2. Tenants in common may recover the
entire premises, cither upon a joint or

upon separate demises of the whole tract.

Den. V. Brands, 3 Gr. 465.

3. Upon a bill for partition of chattels

and an injunction to restrain their removal
or waste, the claim of a third party upon
the property by way of mortgage, consti-

tutes no valid objection to granting the
injunction. Loiv v. Holmes, 2 C. E. Gr.

148.

See Abatement, l{d), Clams and Oys-
ters, I 3, Constable, | 45, Distress, | 6,

Ejectment, ? 189, Joint Deivtors, Justices
Court, || 106, 112,113, 123, Parties, U 8-14,

17, 21, Partition, | 55.

(b) As to each other.

4. Where land is by one deed conveyed
to two or more persons who contribute to

the purchase money in unequal amounts,
their shares in the property will, in the
absence of an agreement to the contrary,

be in proportion to their respective con-
tributions. Shroser v. Isaacs, 1 Stew. 320.

5. Where two purchase lands, and one
takes the title in his own name, but his

co-purchaser has paid his whole share of
the consideration, and has been permitted
to possess and enjoy the pi'operty, delay in

bringing suit for his moiety will not bar
relief. Lawrence v. Lawfeiice, 6 C. E. Gr.

317.

6. A tenant in common is not charge-
able to his co-tenant for the latter's share
of the rental value of the premises, which
are equally open to, and may be occupied
by both. Buckalew v. Snedeker, 12 C. E.

Gr. 82.

7. A tenant in common who cultivates

the land and receives the entire proceeds,
is chargeable to his co-tenant for his share
of the profits. Ibid.

8. When he takes possession of the
premises, and excludes his co-tenant and
takes the rent therefor, he must account
for the rent, deducting expenses for

repairs and taxes. Davidson v. Thompson,
7 C. E. Gr. 83.

9. To entitle a tenant in common to an
account of rents and profits from his co-

tenant for use and occupation of premises
held in common, he must show exclusive
possession of the premises, or that some
profit has been derived therefrom for which
the co-tenant ought to account. Barrell v.

Barren, 10 C. E. Gr. 173.

10. A refusal by one tenant in common
to allow another to occupy and enjoy the

premises with him, is equivalent to turn-

ing him out of possession. Den. Roberts v.

iMoore, 3 Wall. Jr. 292.
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11. Where one tenant in common actn-
'

ally receives the rents, issues, and i)rotits,

he may be compelled to account for such
profits' actually received. Izard v.Bodine,

3 Stock. 403.

12. Where one tenant in common occu-

pies the whole estate, without claim on

the part of his co-tenants to be admitted

into possession, he is under no obligation

to account, for he had a right to such oc-

cupancy. Ibid.

13. Where a tenant in common occupies

a portion of the premises, and his occu-

pancy is of a character to exclude his

co-tenant from any participation in the

enjoyment of it, he is bonnd to account to

such co-tenant. Ibid.

14. If one tenant in common occnpies

the whole estate, chiiming it as his own, it

is an ouster of his co-tenant, who must
first establish his right at law, and thus

recover the mesne profits, for one tenant

is bound to accomit to another only as

his bailiff appointed by contract, express

or implied. Ibid.

15. One joint-tenant or tenant in com-
mon may maintain ejectment against his

co-tenanl, on proof of actual ouster, or

of facts from which an ouster may be in-

ferred. Den. Obert v. Bordine, Spen. 394.

16. A tenant in common cannot preju-

dice his co-tenant by a conveyance of a

part of the land by metes and bounds.

Such a deed cannot give to the grantor the

exclusive title to the portion conveyed, any
more than the co-tenant, the grantor, can
select any particular part of the land, and
appropriate it* as his exclusive moiety.

But as against the grantor, and those

chiiming under him, the grant is good.

They are estopped by it. The co-tenant

cannot complain unless it operates to his

prejudice, and there his rights will be pro-

tected. Holcomb V. Corydl, 3 Stock. 548.

17. On the termination of a partnership,

planted oysters remaining in the beds after

payment of all partnership debts, are the

common property of both partners, of

which, as in case of any personal property

held in common, one tenant in common
cannot dispose of the share of the other

without his authoritv. Ruckman v. Decker,

8 C. E. Gr. 283.

18. If such tenant in common turn over

such property to a new firm of which he
becomes a member, such firm is account-
able to the other tenant in common of the

property, for the value of his share of the

property so turned over and used b}' the

new firm. Ibid.

19. That the adverse claimant is a ten-

ant in common, does not qualify the pos-

session or aflect the right to an issue.

Powell v. Mayo, 9 C. E. Gr. 178.

20. One joint tenant or tenant in com-
mon cannot bring trover against another.

Laird v. Wilson, Pen. 281, 287.

21. But this rule is subject to the quali-

fication that one may, by agreement, be
entitled to the sole use and possession,
in which case he may maintain trover.

Thomson v. Cook, 2 South. 580.

22. A vessel was bought at sheriff's sale

under an agreement between the pur-
chaser and defendant, that the latter could
redeem at a certain day, and that during
part of that time the vessel was to be in

the joint possession and control of l)Oth

parties. Held, that after the time for joint

possession had expired, the defendant had
no right to meddle with or take possession

of the vessel until he had redeemed it

;

and that taking it out of the purchaser's
possession was a trespass. Halsted v.

Ti/ng, 3 C. E; Gr. 375.

23. The defendant was ordered within
ten days from tlie service of a copy, to

give bond, with security, to the complain-
ant, to account for and pay over one-half

the value of the rents and profits of the

property ; and on failure thereof, that an
injunction issue to restrain the further use

of the property, and that a receiver be
appointed. Low v. Holmes, 2 C. E. Gr. 148.

See AccouxT, § 16, Bills and Notes,

?§ 20, 21, B0ND.S, ^? 38, 47, 48, 71, 72, 74-76,

Contempt, ^ 20, Coxtracts, i 106, Convey-
ance, § 23, Devise, | 143. Ejectment, Il(rt)

(5), Evidence, 11(c), Interest, § 22, Par-
tition, Partnership, |? 137-144, Replevin,

l§ 4. 45. 54.

I

TENDER.

1. Tenders are stricti juris, and are

never suppliect by equity. Arroicsmith v.

\
Van Harlingen, Coxe 26; Shotwell v. Den-

1
7nan, Coxe 174.

2. No less strictness is required in equity

I
than at law. Shields v. Lozear, 7 C. E. Gr.

447. See Reynolds v. O'Neil, 11 C. E. Gr.

1

223.
I 3. There must be reasonable notice of

making a tender. Shotwell v. Denman,
Coxe 174.

4. When one of the defendants makes a

tender to plaintiif (executor) while in an-

other state and on other business before

he had acted, or was qualified to act as

executor, a refusal to accept the money
thus offered will not bar tlie recovery of

interest. Todd v. Parker, Coxe 45.

5. Bank notes are not cash and cannot

l)e tendered as such. Coxe ads. State Bank,

3 Hal. 172 ; Hevener v. Kerr, 1 South. 58.

I

[Rev. Banks, § 48]. See Constitution,

I ^ 188, Debtor and Creditor, U 13, 14.

6. Unless by special agreement; and
this may be inadc afterwards. McEowen
V. Rose, 2 South. 582.

7. A tender of continental money made
before Octobers, 1779, is bad. unless proved
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to be of some emission prior to September
20, 177<i. Shotirell v. Dcntiuni, Coxe 174.

8. A mortgage miule before the act of

congress making notes a legal tender,
must be jiaid in gold or silver coin. ]\[a)--

tiii V. Miirliti, 5 C. E. Gr. 421. Conti'a,
CoNSTiTimoN, ^ 10.

9. If a contract for the sale of real estate

is silent as to the kind of funds in Avhich
payment is to be made, and the vendor by
her conversation at the time of executing
the contract, justifies a belief on the part
the vendee that si)ecie will not be de-
maniled, tliis is a suflB.cient excuse on
the i)art of the vendee for not tendering
specie on the day specilied for the pay-
ment. Pickle V. Auble, 3 Gr. Ch. 315.

10. A mere oflfer to pay money, though
the party actually has the moiiey in a
purse in her hand, and is in the act of
taking it out, is not a tender, but a refusal
to accept, is a sufficient excuse for not
making the actual tender. Thome v.

Mo>^her, 5 C. E. Gr. 257.

11. Query. As to the meaning and effect

of "readiness to pay." Shields v. Lozear,

7 C. E. Gr. 447, 8 C. E. Gr. 509, 512.

12. To make a tender valid, the debt
must be due at the time of the tender.
TilloH V. Briffou, 4 Hal. 120, Ford, J.

13. Where a mortgagor fraudulently ob-
tained from his mortgagee a receipt in full

for four years' interest on the mortgage,
and represented to his vendee that such
interest had been paid, the vendee cannot
deinand, as a condition of the tender of
the annmnt due, the surrender of the
bond and mortgage; and such demand
will make the tender ineffectual either to

stop accruing interest, or to entitle the de-
fendant to costs. Moore V. Vail, 2 Beas. 295.

14. It seems, that a tender of the pur-
chase money of land made by a vendee
in possession, whether made in due form
or not, is sufficient to show an intention
to hold the land in his own right, and to

constitute an adverse possession. Ben.
Van Wickle v. Alpaugh, Pen. 446, 453.

15. Any one bound to do a particular
thing, must either do it or offer to do it,

but this is not necessar}^ if the other party
by his conduct dispenses with a regular
tender, as bv a previous refusal to accept.
Blight V. Ashley, Pet. C. C. 15.

16. A. contracted in writing to convey
lands to B. on a certain day, when B. was
to pay $295 and to give a note for $25, pay-
able in four months. In an action by B.
against A. for not making a deed for the
lands, B. must aver that the |295 were
tendered to A. Harvey v. Trenchard, 1

Hal. 126.

17. An averment that B. was ready to
pay the $295 and to give the note, is in-

sufficient. Ibid.

18. Query. Whether a plea of tender is

allowable on a scire facias, why land
levied on under execution bv a sheriff

now dead, should not be sold by his success-
or. Earle v. Karle, 1 Harr. 273, affirmed,
May, 1842.

19. A plea of tender should be accom-
panied with the money brought into
court, at the time of filing the; plea, with-
out which, it may be treated as a nullity,

or stricken out. by order of court. But a
replication to such plea is a waiver of all

objection to the irregularity. Ibid.; Ryer-
son V. KitcheU, Pen. 168.

20. A plea of tender must state some
certain day when the tender Avas made.
Ibid.

21. A tender must be specially j^leaded
and proved, in order to deprive a claim-
ant of costs. Keirnan v. 2 he J. Keirnan,
U. S. B. a for N. J., Jane, 1871, Nixon, J.

22. Where the condition of a bond is to

pay a certain sum of money in articles of
merchandise, on a certain day, under a
plea of payment at the day, a tender and
refusal cannot be proved. Grieve v. Annin,
1 Hal. 461.

23. In a bill by a purchaser of real
estate, to enforce the specific performance
of a contract for the sal^ and conveyance
thereof, an averment of tender of the pur-
chase money, on the day designated for

the execution of the contract, is not neces-
sary. Huffman v. Hummer, 2 C. E. Gr.
263.

24. A decree of the court of chancery,
that a sheriff's deed should become void,

and the purchaser re-convey on the pay-
ment to him of a certain sum within a
specified time, is not such a decree as be-
comes a conveyance by force of the fifty-

sixth section of the chancery act; and an
unaccepted tender of the sum named,
after the day fixed, and after ejectment
brought to recover possession under the
deed, will not extinguish the deed as a
security, and enable the defendant to de-

fend under the decree. KUrppiufj ada.Stell-

macher, 7 Vr. 176.

25. A tender of the mortgage debt does
not, in this state, discharge the lien of the
mortgage. Stockton v. Dundee Co., 7 C. E.
Gr. 56.

26. A tender of the amount of a mort-
gage on the day on which it is due, deter-

mines the estate of the mortgagee in the
land, although it does not satisfy or ex-
tinguish the debt. Shields v. Lozear, 5
Vrr496.

27. So, as to a tender after the day, if

accepted. Ibid.

28. Aliter, as to such tender, if not ac-
cepted. Ibid.

29. The eftect of a tender lawfully made
is to discharge the delitor from subse-
quent interest and costs. But, to have
this effect, the amount tendered must be
kept in readiness, a id, on bill to redeem,
or on plea or answer setting up tender,

the monev must be paid into court. S. C,
7 C. E. Gr. 447, 8 C. E. Gr. 509.
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30. Complainant is entitled to interest

on his debt and to his costs of foreclosure,

although it appears that before the bill

Avas tiled the defendant, M., offered to pay
him the amount to Avhich, by the decree

of the court, he is entitled, such ofler not
amounting to a legal tender ; and it also

appearing that the complainant, in de-

clining to receive the amount ofiered, acted

in good faith under the advice of coun-
sel. He had no right to adjust the equities

between the parties in interest, nor was he
bound to take the hazard of so doing, but

was entitled to ask a decree of the court

to settle the contiicting claims and protect

his own rights. Unless there be a legal

tender of the sum due, interest does not
stop. Woodruff w Depue, 1 McCart. 168.

See Agency, ? 34, Condition, § 40, V,
Conveyance, | 49, Costs, V(c), Debtor
AND Creditor, U 1--15, Equity, U 1551-1

555, Interest, ^? 12, 19. Justices Court,

1 314. Mortgage, U 299, 300, 370, Practice,

XV(6).

TOWNSHIP.

1. The town.ship of C. was created by
act approved March ISth, 1860, and by its

terms went into eft'ect immediately. By
its 9th section, its first town meeting was
to be held on the 2d Tuesday of March,
1861. The surveyors of the highways laid

out a road in it on the 1st of October, 1860.

Held, that the act constitutes the inhabi-
tants a corporation from its passage.
Minhinnah v. Haines, 5 Dutch. 388.

2. The operation and effect of a sup-
plement to "an act to authorize the town-
ship of P. to raise money l)y taxation, and
to issue bonds to pay the indebtedness in-

curred in tilling the quota of said town-
ship," passed March 22d, 1865, discussed
and considered. State, Baker v. Scudder, 3
Vr. 203, case reversed, 4 Vr. 424.

3. It was objected that by an assessment
made according to the directions of the
act, taxpayers formerly of the township of
H. were subjected to a portion of the in-

debtedness of the township of M., which
they had no agency in contracting; but
the court held that the territory taken
from the two townships was subjected in

its former relations to certain encum-
brances, and justice required that the
same encumbrances should go with the
territory when taken for a new town.
State, Curry v. Elvins, 3 Vr. 362. See Con-
stitution, ? 215, Municipal Corporations,
^ 487, Poor, | 5.

4. By a special act the inhabitants of U.
R. and their vicinity, their trustees, agent
or agents therein appointed, were author-

ized, at an}' time after its passage, when-
ever they deemed it expedient, to pull

down and remove certain dams, or any of
them. Held, that it was not necessary
that the inhabitants of V. and R., and
their vicinity, should give any consent be-

fore the trustees were authorized to pro-
ceed in the discharge of their duties. 3Iil-

ler V. Craig, 3 Stock. 175.

5. The expediency was determined by
the trustees. Ibid.

0. The power of the townships to raise

tax for schools, granted by the 29th sec-

tion of the township act, passed April 14,

1846, [R. S. p. 1028) is restricted by the 4th
section of the school act, passed April 17,

1846, {R. S. p. 938) to an amount not ex-

ceeding double the sum received from the
state. State v. Kingsland, 3 Zab. 85.

7. The township has no right to the
money for any other purposes than that

prescribed in the act, viz. : distribution
among the school districts for school pur-

purposes, according to the provisions of

the statute. Morris v. Carey, 3 Dutch. 377.

S. The township corporations have no
legal interest in the school moneys derived
from the school funds, or from the appro-
priations made by the legislature, or from
the interest of the surplus revenue, or

from township taxation, after the said

moneys have been jiaid over to the town
superintendents. Ilnd.

9. When a township has decided to vote

by ballot, it requires a majority of all the

votes cast at a subsequent annual town
meeting to change the mode of voting.

State, Hoagland \\Labaiv, 3 Vr. 269.

10. Town meeting. The whole pro-

ceedings of a town meeting are regulated

by statute, and they have no power to

alter or change them ;
hence, they cannot

require the oath of an overseer of the

road to be subjoined to his account. Mend-
ham v. Losey, Pen. 347, 355, Pennington, J.

11. So, they cannot lake bonds of con-

stables to enforce the performance of legal

duties, except in the case specially pro-

vided for by statute. Middletown v. Mc-
Cormick, Pen. 500, 504.

12. A tax voted by a special town meet-
ing to pay bounties to volunteers, unau-
thorized by any special law, where the

notice of the meeting did not specify the

object, and no specific sum, nor any cer-

tain means of ascertaining the proper
amount were determined. Held, to be il-

legal. State, Fennimore v. Clothier, 1 Vr. 351.

13. A town meeting has no lawful right

to raise money for incidental expenses
without specifying wliat those expenses

are. The resolution or order authorizing

the tax, must show ui)on its face that the

money is to l)e raised and ap])lied to some
legal object or purpose. State, Verhide v.

Saahnann. 8 Vr. 156.

14. A vote by the inhabitants of a town-
ship at town meeting to raise for schools
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"all the law allows," as it can be ren-

deroil certain, is suiru'iont, and the assess-

ment made hy virtue of it will not he set

aside on eoiiordri. State v. Sickles, 4 Zah.
125 ; Slate v. Middletown, 4 Zah. 124.

15. A resolution at a town meeting to

raise lor general townshii) expenses as

much as the townshij) committee shall

direct, or in these words, " ways and means
left to the committee," is illegal; and a
tax assessed to raise a sum directed by the
committee hy virtue of such vote is illegal,

and will be set aside ; the power of direct-

ing how much money shall be raised for

town purposes, is vested in the town meet-
ing, and cannot be delegated. Ibid.

If). Upon the minutes of the proceedings
of the town meeting of the township of W.,
it ajjpeared that the sum of $400 was to be
raised for township purposes, and "' for

notes and bonds, to be left to the com-
mittee." Under this authority the com-
}uittee ordered $1212 to be raised. Held,
that the town meeting could not delegate
its authority to the township committee.
State, Wharton v. Koster, 9 Vr. 308.

17. The portion of the assessment for

notes and bonds set aside. Ibid.

18. So, " nine hundred dollars for ways
and means and su import of the poor," is

illegah State v. Middletown, 4 Zah. 124.

19. The meeting ought to order money
to be raised for the several purposes ex-

pressly authorized by Ltw, by formal
resolutions carefully drawn, and record-
ed in the minutes. Ibid.

20. No corporate act under the seal of
the township, is required or necessary.
Mendham v. Losey, Pen. 347, 352, Penning-
ton, J.

21. Township authorities upon whom
devolves, by law, the duty of keeping 'the

public highways in good order and re-

pair, and who are liable to indictment for

failure or neglect to ))erforni such duty,
have such special interest beyond the
public at large in the highway's, as entitles

them to file a bill in their own name, to

restrain shutting up such highways or ren-
dering them impassable. E. anil A. R. R.
Co. \': Greenwich, 9 C. E. Gr. 217, 10 C. E.
Gr. 565.

22. It is not necessary to the mainte-
nance of such suit, that special authority
be given to the authorities by a meeting
of the inhabitants of the township in town
meeting assembled. The power and duty
of defending the rights of the township
reside in some of its oflicials, without the
necessity of convening a town meeting to

authorize the institution of every particu-
lar suit. Ibid.

23. Where an act provided that road
commissioners should be elected in the
same way as other township ofKcers, and

!

that one of them be chosen president of
the board, and if a vacancy occurred by
death, or by a commissioner becoming

|

non-residejit, the township committee was
authorized to fill it. Two of the commis-
sioners, Cox and Crane, each having re-

ceived the same munber of votes, the
township committee unanimously elected
Cox, ])resident of the board. Held, legal.

State, Winaus v. Crane, 7 Vi' 394.

24. Township committee. The town-
shij) conimittee are authorized, by the act
of March 1, 1850, concerning roads, to
cause the damages assessed for lands
taken for roads to be assessed and raised
without any vote of town meeting; and
if they refuse or neglect to raise and pay
such damages, a mandamus will issue to
compel them. Miller v. Bridgewater, 4
Zah. 56.

25. But, no authority being conferred
upon them to assess and collect funds to
pay for opening, clearing out, making and
repairing highways, without submitting to
town meeting what moneys shall be raised
for that purpose, a mandamus will not be
awarded in the latter case. State, White-
naek v. Bernards, 10 Vr. 60.

26. The committee will not be required
to appropriate to the opening of a new
road, the moneys voted expressly for re-
pairing old highways. Ibid.

27. The township committee have no
power to authorize an overseer of roads
to expend money for their repair, so as to
render the town.ship liable to an action.
CcUlahan v. Morris, 1 Vr. 160.

28. The act of 1868, authorizing the
township committee of M. township to
order money to be raised by tax for pay-
ment of an existing indebtedness of the
township, does not require the order to be
in writing. State, Verhule v. Saalmann, 8
Vr. 156.

29. The expense of laying out and open-
ing a public road in M. township, under
the act of 1868, [P. L. p. 844), which is

to be paid by the town, must, by order of
the township conimittee, be assessed by
the assessor of the township in the same
manner and at the same time other town-
ship taxes are assessed. Ibid.

30. The raising of moneys to meet con-
tingencies, is wholly without the juris-

diction of the township committee. Ibid.

31. A township committee cannot law-
fully expend for other purposes than
those of education the moneys raised or
appropriated for a school fund. Hobokcn
v. Ivison, 5 Dutch. 65.

32. A township comniittee in this state

have no power to borrow money on the
faith of the township, or to authorize any
one to borrow money in the name of the
township, or to bind the inhabitants to the
payment of money so borrowed. Musgrove
V. Kennell, 8 C. E.'Gr. 75.

33. But if the members of the town-
ship committee can persuade any one to

loan money necessary for township pur-
poses, they are at liberty to do so ; and
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the borrowing or expenditure of such
money will not be restrained. Such bor-

rowing cannot affect the township or any
inhabitant, iniless the inhahilants, at a

regular town meeting, ratify the loan and
assume the debt. Ibid.

.'5b The committee ought to keep a

record of their proceedings, and make !

all their orders in writing, Callahan v.
j

Morris, 1 Vr. 160.

35. The clause in the act relating to

townships, requiring the moderator to

sign the township book, is merely direct-
|

ory; the book is competent evidence
without such signature. State, Reeves v.

Ferf/uson, 2 Yr. 107.

36. Commis.sioners being authorized to

borrow money ''on the faith and credit"

of a township, and to execute bonds there-

for, "under their hands and seals respect-

ively." Held, tliat power was thereby
given to make such bonds in the name
of the township. Morrison v. Bernards,

7 Vr. 219.

37. R. S. p. 1019, § 26, does not render a

person ineligible to a township office

after serving one year, but only saves him,
after such service, from being compelled,
against his will, to serve in the same
oiiice within live vears. State v. Hollidmj,

3 Hal. 265.

38. An action will not lie against the

overseers of the poor for the mainten-
ance of paupers, but must be brought
against the inhnbitants of the township.

Board v. Cronk, 1 Hal. 119. See Toor. | 57.

39. A township bond recited that the

township ollicers executing it had been
authorized, as the law required, to issue

such bond. Held, in a suit on the bond,
that the township could set up that no
such authority had been given. Hudson
V. Wimkm, 6 Vr. 437.

40. The intention of the third section of

the township act, which provides that a
" copy of the summons, &c., as may issue

against the said township, shall be left

with the clerk thereof thirty days, at least,

before the session of the court to which
the same shall be returnable," was to make
at least thirty days between the service of

the summons and the return; the act of

iNIarch 18th, 1851. [Rev. p. 854, § 41) having
abolished the necessity of regarding terms
in the return of writs of summons, a legal

service can be made on the township at

least thirty days before the return day.

On that day the court is, by force of the
statute, in session for the return of the
writ. Phillipshurg ads. Rauh, 8 Vr. 48.

See Action, I 20, ArPREXxiCE, §? 16-19,

Assumpsit, § 1, Bastardy, Bonds, I'i 14, 15,

65, 90. 91, Boundary. |2 15, 16, Constable,
?? 1, 32, Elections, ''il 16, 17, Evidence,

U 287, 288, 290. 292, 320-323, Mandamus,
?? 7a, 28-35, 44a, 54, bo, 69, Poor, Roads,
Schools, Taxes, | 312.

TREATIES.

1. The objects and purposes of the com-
pact of 1783, between Xew Jersey and
Pennsylvania, were merely to secure the
administration of justice, and to secure
to the contracting parties the use of the
river as a public highway. The i)rovision

for concurrent jurisdiction had reference
to the former only, and was merely a po-
lice regulation. AtVy-Gen. v. D. and B. B.

R. R. Co., 12 C. E. Gr. 1, 631.

2. The provision of the compact of 1783,

on the subject of fisheries, relates to fish-

eries below the head of tide water,
which were the sulyect of private owner-
ship and individual occupancy. The right

in the riparian owners of several fishery

in front of their lands, is distinctly recog-

nized in this state. Ibid.

3. Pennsylvania gave authority to build
this bridge by the act of 1852, incorpor-

ating the North Penn.sylvania Railroad
Company. Xew Jersey has acquiesced
by her silence in the construction which
Pennsvlvania thus put upon the compact
of 1783. Ibid.

4. Authority to bridge the river has l)een

given by both states. A long interval be-

tween the times of giving their consent,

does not affect it. Ibid.

5. When Pennsylvania has authorized

one of its railroad corporations to bridge

the Delaware so as to connect with any
Xew Jersey road, and New Jersey has
authorized one of its railroad companies
to bridge the Delaware so as to connect
with any Pennsylvania road, the states

have exercised concurrent jurisdiction
under the treaty of 1783, in such manner
as to give mutual consent to the erection

of a bridge by the Xew Jersey and Penn-
sylvania companies jointly, each from its

own bank to the centre of the stream. S.

C, 12 C. E. Gr. 631.

6. That compact recognizes the right of

fisherv in riparian owners on the Dela-

ware." Bennett v. Boijgs, Bald. C. C. 60.
_

7. The right of separate fisheries exist-

ing in the Delaware, is expressly recog-

nized in the compact, and the right re-

served to both states to regulate fishing

by persons claiming a common right in

said river. Hart v. Hill, 1 Whart. 124,

136 ; TinicAun Fishing Co. v. Carter, 61 Pa.

St. 21 ; Opinion of Hon. Joel Jones, 4 Am.
Law Reg. 582.

8. The proviso inserted in the charter of

the Delaware Division Canal Co., that the

existing natural navigation of the Dela-

ware should not be obstructed or injured

thereby, was inserted in consequence of

the colnpact with Xew Jersey. MeKeen v.

Del. Div. Camd Co, 49 Pa. St. 424, 435.

9. The compact between Xew Jersey

and Pennsylvania lieing made in 1783,

before the adoption and ratification of

the federal constitution in 1789, was not
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affected by its adoption, except so far as

the states reserved in tlie compact tlie

riijht of re^nlatinu; naviination. Opinion of

Hon. Joel Jones, 4 Am. Law Ro^'. 582.

10. How far the riglit of lishina; in tlie

Dela\van> may be considered suliordinate

to the riglit of navigation. Cobh v. Bennett,

75 Pa. St. 326.

11. After a defendant has been arrested

and held to bail in New Jersey, for an of-

fence committed on the Delaware river,

within the concurrent jurisdiction of Penn-
sylvania, he cannot, under the agreement
of 1783, be held in Pennsylvania for the
same offence. Vonimonwealth v. Frazce, 2
Phila. Re]). 191.

12. Under the compact between New
Jersey and New York, made in 1833, each
state has absolute control over its own
soil, and every thing attached to the piers

or wharves, except in regard to quarantine
or health laws. PeoiJle v. C. R. E. of N. ,/.,

42 N. Y. 283, reversing 48 Barb. 478; State

V. Babcock, 1 Vr. 29.

13. This jurisdiction includes the power
to prescribe when, where and how wharves,
docks, &c., shall be erected on the shore,

and the courts of New York have no juris-

diction to order their removal, even if they
are a public nuisance, and afiect injurious-

ly the common use of the waters of the
bay. Ibid.

See BouND.\KY, I(o), Bridges, U 29-32,

35, Shipping, I 32.

TRESPASS.

I. Whex Action wile Lie.

(a) Style of action.

(b) The injury.

(1) To the person.

(2) To personal property.

(3) To real estate.

(c) Parties.

(1) By whom maintainable.

(2) Against whom maintainaljle.
(i) Corporations,
(ii) Co-trespassers,

(iii) Public otlicers, &c.

{d) Title and j^osses.'iion.

(1) Personal property.

(2) Real estate.

(e) Intention.

(/) Justification.

(g) Recaption and restoration.

II. Pleading.

(a) Declaration.

(6) Plea.

[c) Repliccdion.

[d) Neu' assignment.

[e) Demurrer.

III. Evidence.

((() Extent of injury,

(b) Title and possession.

{ c ) In justification.

IV. Damages and Costs.

I. When Action will Lie.

(a) Style of action.

1. An acti()n for tearing down and over-
turning a bath-house on a public beach
must be in trespass vi ei ar^nis, and not in

trespass on the case. Harwood ads. Tomp-
kins, 4 Zab. 425.

2. An action for the unlawful killing
of hogs should be trespass, and nut case.

Sinnickson v. Dungan, 3 Hal. 220; Angus
V. Flood, 3 Gr. 437.

3. Trespass, and not case, is the proper
action to recover damages for an injury

sustained by the negligent driving of

defendant's horse. Waldron v. Hopper,
Coxe 339.

4. Trespass vi et arniis is the proper
remedy for an injury done by the defend-
ant with his dog ; but if the injury be done
by the dog, in the absence of the defend-

ant and without his agency, the proper
remedy is an action on the case. Dilts v.

Kinney, 3 Gr. 130.

5. Trespass is the jn-oper remedy for

taking and impounding the plaintiff's

cattle. Woodrufi'x. Clark, Pen. 1045.

6. So, where the master of a sailing ves-

sel tore the plaintiff's nets while spread
for making a haul, the injury being direct,

immediate and intentional, not consequen-
tial or accidental. Post v. Munn, 1 South.

61, 65.

7. When the act done is, without the

intervention of any other act or agency, an
immediate injury to the person or prop-

erty of another, and without or against

his consent or agreement, trespass will lie,

and not case. Lippincott v. Smith, 1 South.

95, 97 ; Dale Mf'g Co. v. Grant, 5 Vr. 138.

141.

8. But where the act is not immediately
injurious, but only by consequence and
collaterally, trespass will not lie. Ibid.

9. Trespass is not confined to cases

where the close has been broken, where
the person has been injured, wdiei-e force

is alleged, or where the act was wilful and
illegal, but extends to every direct and
imniediate injury to things personal, either

by taking them "away, or by destroying or

injuring them. Ibid.
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10. An action for "driving defendant's

wagon and horses against the wagon and
horses of the plaintiif, with such force and
fur}' as to cause them to breals; loose from
his wagon and run away, and the said

horses, being so frightened, and in run-

ning, were greatly bruised, wounded and
injured, and the harness broken, by
means whereof the plaintiff sustained

damage, &c.," should be trespass, and not
tres}iass on the case, liappeh/ea v. Hulse,

7 Hal. 257.

11. Such case combines all the criteria

of trespass—the act being unlawful, direct,

immediate, wilful and forcible. Ibid. 258.

12. A person entitled to use a private
road cannot maintain trespass for obstruct-

ing it. Osborne v. Butcher, 2 Dutch. 308.

13. The declaration alleged that the

plaintiffs were in possession of certain

rooms in a mill, and that they took their

power from the main shaft in said mill,

l)y means of a certain pulley and belt, and
that the defendants cut said belt and pul-

ley and thereby stopped the machinery in

said rooms. Held, on demurrer, that it

must be inferred that the pulley and belt

were in the possession of the plaintiffs,

and that the injury done by the defend-
ants as to them, thus being wilful and im-
mediate, the action should have been tres-

pass, and not case. Bale M/'g Co. v. Grant,

5 Vr. 138.

14. Aliter, if the pulley and belt were
the property of the defendants, and were
in their possession. Ibid. 140.

15. If the plaintifl's, who were by con-
tract entitled to all the articles manufac-
tured by an incorporated company, be re-

garded as the manufacturers in possession
of the mill, and a wrong-doer by a trespass
stops the machinery, the injury in respect
to the plaintiffs would be wilful and direct,

and an action of trespass vi et armis would
lie. -S'. C, 5 Vr. 142, 151.

10. In trespass for destruction of the
plaintifl"'s goods, the style of the action
cannot be objected to, where the same act
by which the building containing the goods
was destroyed, also destroyed the goods.
Hale V. Lawrence, 1 Zab. 714, 736, Neviiis, J.

See Action on the Cask, Justices Court,
U 209, 285.

(b) The injury.

(1) 2o the person.

See Action on the Case, I'i 11, 14, Ani-
mals, 1 11, Damages, II, H 7, 8, 23, 37, 39, 40,
New Trial, U 101-100. Infra, U 148-152.

(2) To ]}erson((I property.

17. A levy upon goods, a removal of
the same, and the sale thereof, although
upon three several days, constitute but

one act of trespass, and the plaintiff can-
not be called upon to elect on which of
tiie three he relies. Browning v. Skillman,
4 Z:\h. 352.

18. A vessel was bought at sheriff's sale,

under an agreement by the purchaser with
the defendant in execution, that the de-
fendant might redeem, at a certain day, by
paying a greater sum, and that for part of
that time, the vessel was to be in the joint
possession and control of both parties.

Held, that after the time for joint posses-
sion had expired, the defendant in execu-
tion had no riglit to meddle with, or take
possession of the vessel until he had re-

deemed it, and that taking it out of pos-
session of the purchaser, was a trespass.
Halsted y. Tyng, 3 C. E. Gr. 375.

19. It is not necessary that there should
be a manual seizing of the property to

constitute a tortious taking. Any inter-

meddling with, or claim of dominion over
it, will render the party liable to trespass.

Haythorn v. Rmhforth, 4 Harr. 160.

See Clams and Oysters, |f 6, 7, Dam-
ages, II 1-4.

(3) To real estate.

20. The action of trespass quare clausum
/regit, lies by the owner of the soil, against

the servants of an incorporated turnpike
company, for taking gravel from a river,

above low water-mark, for the purpose of

repairing their road ; the privilege granted
by their charter, being only that of taking
gravel, etc., for perfecting the road. In
sueh case, the word, j^erfecting, is equiva-

lent to finishing or completing it. White-

nacJc V. Tunison, 1 Harr. 77. See Bound-
ary, § 20.

21. Query. Whether a party who fast-

ens his raft lying in a navigable river, to a
tree on the plaintiff's land, is liable as a
trespasser. Stewart v. Fitch, 2 Vr. 17, 20.

22. Where a railroad company has power
to take and hold lands for the purposes of

their road, with the consent of the owner
or without such consent upon paymenl
or tender of damages, and the company
takes possession of the land, and uses it

without the consent of the owner or

payment of damages, they are liable to an
action of trespass. Central R. B. Co. v.

Hetfield, 5 Dutch. 206, case reversed, 5

Dutch. 571. See 10 C. E. Gr. 384, 388;
State, Hudson County Imp. Co. v. Seymour,
6 Vr. 47. 53.

24. Where a railway company obtains

nnder'its charter the consent of the owner,
by deed, to enter on lands and construct its

road over a located route, with covenant for

further assurance by a formal conveyance,
after entry, construction of the road, pay-
ment and'satisfaction of the consideration,

such landowner cannot by notice revoke
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his consent, and sue the eonipiinv in tres-

])ass. N. J. M. K. R. Co. v. Van Sifckk, 8

Yr. 49G.

25. Entering tlie plaint ilF'-s liouse hy
hreakiiiy' locks, doors, windows and bolts,

is not a peaceable entry, but a trespass on
its face; nor can such breaking ot' locks,

doors and windows, be considered no un-
necessary damage, in^iless the plea show
something to excuse and render them law-

ful and necessarv. Baptiat Society \. Fisher,

3 Harr. 240.

26. Tresi)ass will lie for intrusions upon
the rights of several fishery. 4 Grif. Law
Reg. 1290, noti' (1) ; Cobb v. DnvenpoA, 3 Vr.

369, 384.

27. It is not a trespass to back water
over the land of another b}' erecting a dam
below his land, since trespass never lies

where the act is in itself lawful, and inju-

rious only in its consequences. Perrine v.

Bergen, 3 Gr. 3oo, 357.

See Animals, ? 9, Boundary, g 68, Es-
toppel, I 126, Evidence, U 38, 151, 220,

Fraudulent Conveyances, ^| 4, 117.

(c) Parties.

(1) By whom maintainable.

28. Wliere a railroad company have
power to take lands for the purpose of
their road, either by the consent of the
owner, or without such consent, on tender
of payment or damages, if a trespass is

committed, it is against the owner of the
land at the time it is taken, and an action
of trespass will not lie in favor of a subse-
quent owner. Central R. R. Co. v. Het-
field, 5 Dutch. 206, case reversed, 5 Dutch.
571.

29. Previous to the act of 1852, {Rev. p.

637, ? 2), tlie husband, by marriage, ac-

quired a freehold estate in the lands in
in which the wife held a life estate, and
became entitled to the profits thereof dur-
ing the marriage; and for a trespass com-
mitted upon the premises, the husband
could maintain an action in his own
name. Van Note v. Downey, 4 Dutch. 219.

30. Where a husband acquired an in-

terest in the wife's property previous to

the act of 1852, such interest could not be
divested; nor was the right to bring an
action for trespass thereon impaired by
the act; and the husband can maintain
an action of trespa.ss as well against the
person who owns the fee simple, subject
to the life estate of the wife, as against a
stranger. Ibid.

31. As owners of the rever&ion, in-

fants are entitled to an action for an injvny
of a permanent nature amounting to waste.
Jackson v. Todd, 1 Dutch. 121, reversed, 2
Dutch. 525.

See Constable, § 45. Infra, | 61.

(2) Against rohom maintainable.

(i) Corporations.

32. An action of trespass f(jr an assault
and battery will lie against a corporation.
Brokaw v. N. J. R. R. Co., 3 Vr. 328. See
Corporations, VIII.

33. Trespass will not lie against a cor-

poration for the act of its servant unless
either the ))articular act which constituted
the tresjiass is ordered to be done by the
principal, or some act which comprised,
or which leads by a physical necessity to

tlie act complained of. S. C, 328, 331. See
Master and Servant, 1(a).

34. If the trespass was committed by tlie

agent of the company wilfully, or of his

own maHce, under color of discharging
the duties of his employment, or if he has
departed beyond the line of his duty to

commit a trespass, the company will not
be liable. Ibid.

35. But if the act of the agent was au-
thorized by the rules of the company, or
was necessary to accomplish the purp(jses

of his employment, the company is an-

swerable, even for the unnecessary vio-

lence of the agent. Ibid.

36. If the directors of a coi-poration

should order an agent to take a person
out of his house and beat him, the corpor-
ation could not be held for the assault and
battery. Ibid. 332, Depue, J.

37. Or, if the directors of a banking com-
pany should purchase a steamboat and
engag" in transporting passengers, the
corporation would not be liable for the
misfeasance or non-feasance of agents em-
ployed in that business. Ibid.

38. But if the directors of a corporation
having power to hold lands, order an agent
to enter on lands and take possession of

them for the legitimate uses of the com-
pany, his entry, if unlawful, will be the
trespass of the corporation. Ibid.

See Corporation^
Servant.

VIII, Master and

(ii) Co-trespassers.

39. To make one a co-trespasser, it is not
necessary that he should have manually
assisted in doing the act; if he encourag-
ed or directed it to be done, either by his

conduct, or by words, he is equally liable.

Bruch V. Carter, 3 Vr. 554, 564.

40. In trespass against a corporation
for assault and battery, an individual maj'
be joined as a co-defendant. Brokaw v. N.
J. R. R. Co., 3 Vr. 328.

41. Trespa.ss by divers persons being
joint and sevei'al in its nature, the injured
party has his reme^:ly against all, or any of
them, and may enter a nolle prosequi as to

any of them, at any time before final

judgment. Allen v. Craig, 1 Gr. 294.
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42. The law does not require the judge
to allow them separate trials. Ibid.

See Damages, U 52, 108, Parties, g 15.

(iii) Public officers, etc.

43. Where there is reason to believe a
felony has been committed, and suspicion

on probable grounds attaches to the plain-

tiff, a constable has a right to take him
into custody ; but the constable is not
warranted in doing so while the plaintiff

is submitting voluntarily to an exami-
nation before a magistrate. Mangold v.

Thorpe, 4 Vr. 134, 139.

44. Although the goods of a debtor be
of less value than two hundred dollars, it

is not a trespass for an ofl&cer having an
execution or attachment in his hands, to

seize such goods upon execution before
they are appraised and selected according
to the statute. Bonnet v. Dunn, 5 Dutch.
435, reversing 4 Dutch. 153. See Execu-
Tiox, 1 117.

45. If such officer sold after the suit was
brought, that fact cannot be proved at the
trial, for an act done after suit brought,
cannot be the ground of the action. Ibid.

440.

46. If a sheriff having an execution in his

hands seizes the property of a stranger,
Ije is as much a trespasser as if he had no
writ, or were not an officer. State v.

Cw/iom-, 4 Dutch. 224,231.
47. Where an officer with an execution

against A. sells a chattel belonging to A.
and B. as partners, in trespass liy B. such
officer is estopped from saying that he did
not sell B.'s interest. Farrel v. Colwell, 1

Yr. 123, 125.

See Actions. §? 8, 17, Attachment, § 78,

Constable, | 45, Crimes, ^| 152-154, Exec-
utors, ^ 440, 441, Infants, | 13, Municipal
Corporations, ^§53, 54, 415, Officers, I 14,

Parties, I 14, Sales of Land,
'i 252, Sher-

iffs, Ill(«)(l).

(d) Title and possession.

( 1 ) Personal property.

48. Trespass may be maintained against
a mere wrong-doer, by the actual owner,
and also by any having a special property
therein. A recovery by one will oust the
other. Browning v. Skilhnan, 4 Zab. 352,
358 ; Outcalt v. Burling , 1 Dutch. 443, 44G

;

Haythorn v. Rmhforth, 4 Harr. IGO.

49. So, if goods levied upon by an officer

he left with the defendant in execution, he
has such title as bailee of the officer, as
will enable him to maintain trespass for
taking them awav. Ibid. See Constable,
?23.

50. Special property, joined with the
actual possession of personal chattels by

the plaintiff, is sufficient to maintain tres-

pass. It is not necessary that he should
have the absolute ownership. Outcalt v.

Burling, 1 Dutch. 443, 446; Corfield v. Cor-
yell, 4 Wash. C. C. 371.

51. But if the general owner part with
the possession to another person, under a
contract which entitles such owner to an
interest in the chattel, although for a
limited time, the owner cannot be con-
sidered as having a constructive posses-
sion during such time, and hence cannot
bring trespass for an injury done during
such possession of the bailee. Corfield v.

Coryell, 4 Wash. C. C. 371, 387.

52. So, where a vessel was lawfully in

possession of another under a contract of
hiring for a month, which had not expired
at the time the alleged trespass was com-
mitted. Held, that no action would lie in
favor of the owner. Ibid.

53. Where there was a demise of "the
two upper rooms in a mill, together with
motive power to be taken from the main
shaft, and used in said room," and the de-
claration avers that the lessees took the
motive power from such shaft '' by means
of a pulley constructed and affixed there-
to, and a strap running on such pulley."'

in an action for cutting and injuring such
strap and pulley, and thereby interrupting
the transmission of power, it seems, that

the legal inference would be that they
Avere the property of the lessees, and
therefore in their possession. Dale Mf'g
Co. V, Grant, 5 Vr. 138, 141.

54. ^^'h ether cutting and hauling away
timber and rails standing on the lands of
another is sucli a kind and amount of
labor as Avill transfer the propertj' to a

l^arty so as to prevent a recaption, where
the jjlaintiff charges the defendant Avith

entering his close, is a question Avhich
ought to go to the jury, accompanied by
proof on the part of the defendant that
sucb timber was cut on their land, and
carted to, and deposited on other land
belonging to them. Wilson v. Clark, 1

South. 379, 381.

54fl. Where the defendants acting under
the statute, make a lawful seizure of goods
exposed for sale contrary to such statute,

the plaintiffs cease to have any right or
interest therein. They could never re-
claim them, or their value. Rogers v.

Broicn, Spen. 119, 123.

See Replevin, g 10.

(2) Real estate.

5o. A person who plants oysters on the
bed of a navigable river, below low water-
mark, has not such a property therein as

to enable him to maintain trespass against
a person taking them away, altbough the
oyster bed should be adjacent to his own
shore. Arnold v. Mundy, 1 Hal. 1; State
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When Action will Lie.

V. Taiilnr, .S Diitrli. 117. l-_'2. See Cr,AMS

AND Oy.stkhs, Tkovku. ^ If).

oG. Tlie pliiintitr must show a title in

liinist'lf, wliirh in ordinary cases may be
either a fee simple, or a possession accom-
])anieil l)y ri^ht witliont a fee simple, or

an actual and exclusive possession, witli-

.lut cither the fee simple or the riu;lit. Ibid.;

P(U(I V. HazHon, 8 Vr. 106, lUS.^

o7. A contract to raise ore from a mine,
at a stipniated price per ton, although it

contained a i-lause that the mines were to

he worked in a proper and systematic
manner, to the satisfaction and approval
of the overseers appointed by tlie owner,
nevertheless gave to the occupant such an
exclusive possession of the mine, as en-

abled him to maintain trespass against the

owner. Shaw v. Wallace, 1 Dutch. 454.

58. The action of trespass, both as to real

and personal property, is a possessory
action. A party in possession is prima
facie the owner, and may maintain an
action for injury tliereto. Toddw. Jackson,
•1 Dutch. 525, re'versing 1 Dutch. 121.

59. Where there are apt words in a
writing to constitute a lease of lands for

farming, and giving exclusive occupation
to the tenant, although the rent is to be
returned in kind by a share of the crops,

the landlord is out of pcsscssion, and can-
not maintain trespass. N. J. M. R. R. Co.

V. Van Syckle, 8 \v 497. See Bennett v.

Montfjomenj, 3 Hal. 48, 49.

GO. Where a relative of tlie plaintiff was,
at the time, using one of the rooms of an
office where the trespass was committed,
but "without any right in it or authority
<~>ver it, except wliat was derived from the
implied or express permission of the plain-

tiff. Held, that the possession by such
relative would not defeat the plaintiff's

right to recover. Or/den v. Gibbons, 2 South.
518, 534, 857, case reversed, 2 South. 853,

860.

61. If such relative had a possession in

common, and the defendant entered upon
it for the sole purpose of inflicting the
injury complained of on tlie plaintiff, it

seems, that he need not necessarily be
joined in the action. Ibid. 535.

G2. Even if such room had been actually
leased to the plaintiff's relative, and he
liad the exclusive possession, yet the pass-

age-way between the rooms contained in

the wing and the plaintiff's principal
dwelling-house not having been leased
with such room, must be considered as

remaining in tlie lessor. S. C. 2 South.
853, 858.

63. A person in possession of lands lying
in the " angle,"' or disputed territory be-

tween East and West Jersey, under claim
of title derived from the council of pro-
prietors of West Jersey, (tlie true bound-
ary not being ascertained), is not to be re-

garded as a naked trespasser without color
of title, though the land eventually prove

to be in East Jei"sev. Cornelius v. Giberson,
1 Dutch. 1.

61. Repeated acts of trespass u[>on
unoccupied land, will not constitute pr^s-

session, nor oust the true owner, whose title

by law draws possession to him. For such
purpose, the po.ssession must be notorious,
continued, and exclusive. Ibid.

65. Beyond the right of the jjublic to

free passage, tlie rights of the owner of
the soil remain, and if an overseer cut
down a tree in a highway which does not
obstruct or interfere with the public use
of the road, he is a trespasser. Winter v.

Peterson, 4 Zab. 524.

66. Judgment by default in ejectment
having been obtained and execution issued,

the tenant in possession was dispossessed,

but the judgment and execution being
afterwards set aside, he was restored to

the possession by writ of restitution. Held,

that the tenant might maintain trespass

quare clausuni J'ref/it for an intermediate
injury to the premises, against the lessor

of the plaintiff and others acting under
liim, but not against a stranger who came
into po.ssession bona fide, and by title from
the lessor. Bacon v. Sheppard, 6 Hal. 197.

See Actions, Ilfrf), Costs, 1(e), Evidence,
V(c). Husband and Wife, § 17, Infants,

1 105, Justices Court, 1(c), IV(c).

(e) Intention.

67. What is essentially a trespass, can-
not become lawful from having been done
with good Intention ; neither can the
manner of doing the thing affect its intrin-

sic character. Brack v. Carter, 3 Vr. 554.

6S. Whether persons seizing goods, ex-

posed to sale, contrary to tlie act, [P. L.

1820), are .guilty of trespass or not, depends
upon the quo anirno, or intent with which
the goods are seized, and not upon the
subsequent irregular conduct of those
making the seizure, although such subse-

c^uent conduct may be evidence of the
intent. Rogers v. Brown. Spen. 119.

69. Where it was urged that the defend-

ants by not advertising tlie property for

sale, as the law directs, liad thereby lie-

come trespassers ab initio. Held, that if

tlie.v did not commit an act of trespass in

seizing tlie property, they could not after-

wards become trespassers by relation.
Ibid. 123.

70. The doctrine of trespass ab initio ap-

plies only to Ciises in which the party from
whom the goods were taken, has an inter-

est remaining in the property, as in cases

of distress for rent, or for damage feasant,

or .goods sold on execution. Ibid.

1\L. It may be true tliat the plaintiff was
acting contrary to law, that he was warned
in the manner directed by the act, and
that he neglected to obey such warning,
and vet if the defendant be not acting in
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good faith under the law, and intending to

carry it out, he is a trespasser, not by rela-

tionj but by the original taking. Ibid. 124.

See Certiorari, § 322, Evidence, U 29,

12.5, 126.

(f) Justification.

73. In trespass for the destruction of

goods by blowing up the building in which
the\' were stored to prevent the spread of

a conflagration, the common law plea of

necessity is a good plea in justification.

Aid. Print Works v. Hale, 3 Zab. 9, -390; S.

a, 1 Zab. 249, reversed, 1 Zab. 714.

74. To justify on such ground, it must
be shown to the satisfaction of a jury that

the necessity was inevitable, or that the
plaintiflf suffered no other loss than would
have certainly occurred. S. C, 1 Zab. 714.

75. The statute of Xew York, passed
April 9th, 1813, relative to the city of X.
Y., which authorizes the mayor, in case of

tire, to destroy buildings to prevent it from
spreading, does not authorize him to de-
stroy the goods in such building, and is

no justification, in an action for the loss of

goods through such justifiable destruction

of the building in which they were. Ibid.

76. The destruction of a building un-
der that statute, is an official or govern-
mental, and not an individual act, and is

justifiable by the law of overwhelming
necessity, and the law authorizing it is an
exercise of the right of eminent domain.
Ibid.

77. If a landlord remove his tenant
during the term, by entering and holding
possession, because the house is used as a
place of prostitution, and kept in a dis-

orderly manner, he cannot plead nor prove
these facts in justification of his trespass

in an action brought against him by the
tenant. Miller v. Forman, 8 Vr. 55.

78. In an action of trespass, for an al-

leged arrest and false imprisonment, the
defendant may justify by showing prob-
able cause for said arrest ; but the facts or
circumstances constituting such probable
cause, must be sufficiently suspicious to

induce a discreet person to believe that
the party was guilty of the felony com-
plained of, and which had been commit-
ted. Spencer v. Anness, 3 Vr. 100.

79. Whatever exclusive right the de-
fendant's father had in a certaui hitching-
post, from the plaintilfs use of which the
alleged trespass arose, the defendant him-
self cannot justify under such right, with-
out showing that in removing the plaintift's

horse he acted by the direction, or, at

least, by the permission of his father,

Bruch v. airter, 3 Vr. 554, 500, 561.

80. A writ of attachment does not
justify the converting and disposing of the
property of the defendant, in derogation
of the plaintift^s ri<j;hts. Outcxdtx. Darling,

1 Dutch. 443, 448 ; Amtin v. Wade, Pen. 999.
.

81. In an action of trespass against a
railroad company for appropriating the
plaintiff's lands to the purposes of their
road, the company cannot avail themselves
of the ecjuitable doctrine of acquiescence,
or of part performance, where the com-
pany had not acquired such lands in the
manner pointed out in their charter. C. R.
R. Co. v. Hef field, 5 Dutch. 207, 224, 571,
Whelpley, C. J.

82. Such case is not like that of a plain-
tiff who has stood by and seen the defend-
ants make improvements under a mis-
take as to the boundary line between them,
or even of their legal rights to the land

;

but it is one where the defendants have
chosen to rely upon a parol settlement or
consent, insufficient for their protection,
and which they were boitnd to know.
Ibid. 225.

See Constable, I 9, Damages, § 41,

Dower, § 85, Former Recovery, ^| 2, 3,

Husband and Wife, 104, License, Offi-
cers, § 17. Infra, U 94, 96, 107.

(g) Recaption and restoration.

83. Query. Whether cutting down, and
hauling away timber and rails standing on
the lands of another, is not that kind and
amount of lal)or which will transfer the
property to a party, so as to prevent a
recaption. Wilson v. Clark, 1 South. 379,
381.

84. If the jury is satisfied that the right
to the property is in the defendants, they
have a right to take them with such force
as may be necessary, avoiding a breach of
the peace. Ibid.

85. After a trespass is once committed,
and the goods taken, the party injured
may stand upon his legal rights, and is

not obliged to compromise or take back
the goods upon restoration offered. Wooley
V. Carter, 2 Hal. 85.

See Damages, | 27-30. Supra, | 54.

II. Pleading.

(a) Declaration.

80. An allegation that the defendants
removed the horse, etc., by means whereof,
<fec., the horse was killed, although not in

terms, yet in substance is, an allegation

that the death of the horse was caused by
the act of removing him, and is sufficient.

Bruch V. Carter, 3 Vr. 554, 563.

See Amendments, §§ 24, 33, Pleading,
1(h), II 19, 128, Justices Court, lN[a)
(2)(iv), U 190, 241.
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Pleading.

(b) Plea.

87. Wlien the act would be a prima facie

trespass at common law, any matter of

justilication or e.vcuse, or act done by
virtue of a warrant or authority, must, in

general, be specially pleaded. Bruch v.

(.\irk'r,Z Vr. 55-i, 500. See I'lrading, 'i 183.

SI a. But a person who is not priimi fucie

a trespasser, is not bound to justify. Ibid.

88. In trespass at;ainst a justice for

assault and false imprisonment, the facts

and circumstances wliich led the justice to

issue the warrant, need not be s[)read upon
the record; all that need be shown is, that

the justice had jurisdiction of the case,

and that he did not overstep such jurisdic-

tion. Mangold v. Thorpe, 4. Vr. 134, 130.

89. Where the {)laintitr charges that the
defendants assaulted and imprisoned him,
and they plead that a charge of felony w^as

laid against him before the justice, (one of

the defendants), that, at the request of the
constable and assistant, (the other two
defendants), the plaintiff proceeded before

the justice, and that the constable, his

assistant and the justice detained him
there until he signecl the deposition, it not
being alleged that they did so at the re-

quest or by the direction of the justice, and
there being no pretence that the plaintifl'

made any resistance or attempt to escape.
Held, no defence as to the constable and
his assistant. Ibi<l.

90. If two or more defendants unite in

a defence w'hich is a sufficient justification

for one, but not as to the others, the plea
w'ill be bad as to all. Ibid.

91. In an action oiive&\)&.ss, quare clausum
/regit, (originally brought before a justice

and title pleaded), and the common bar
pleaded, the plaintiff new assigned, setting

forth the locm in quo, to be a certain close

called "The William Smith Farm," &c.
The defendant pleaded to the novel as-

signment, that the said close, in which,
etc., was the freehold of the defendant, and
no part of the William Smith faim. Held,
bad, as amounting to the general issue
only. Phillips V. FhUlipx, 1 Zab. 42. See
Castner v. Styer, 3 Zab. 236.

92. A plea justifying an alleged arrest

and false imprisonment on the ground of
probable cause for such arrest, must set

out the facts and circumstances consti-

tuting such probable cause. Spencer v. An-
ness, 3 Vr. 100.

93. The plea of lib. ten. in trespass,

ought in express words to admit the tres-

pass to its whole extent, and then to jus-

tify, &c. Thompson v. Burdsall, 1 South.
170, 172, Kirkpatrick, C. J.

94. "Where the trespass quare clausum
/regit was charged to have been committed
on the 17th day of Aug. 1843, and on
divers days and times between that day
and the commencement of the suit, and
the defendants pleaded that the said close

in which, &c., at the said several times,
when, &c., was part of the public highway,
that the said highway, etc. was at tlio

times when, itc. out of repair, etc., where-
fore the defendants, by the command of
the overseer at the time when, etc. entered,
etc. Held, that the justilication is co-ex-
tensive with the trespasses comi)laincd of.

Berry iuh. Vrerland, 1 Zab. 183, 1S8.

95. All matters admitting the tres-
pass must be specially pleaded. C. R. R.
Co. V. Helfirld, 5 Dutch'. 207, 219, 571.

96. A person who is a citizen, resident,

and property owner in a city, may justify
the destruction of buildings and goods on
the ground of inevitable necessity to

prevent the spread of a conflagration in
the city, without alleging that the jjrop-

erty in immediate and imminent peril

was his own property. Aui. Print Works
V. Hale, 3 Zab. 9, 590.

97. The person relying upon the acts of
freeholders as a justilication for opening a
road, must aver and prove all circum-
stances necessary to give jurisdiction, to

such tribunal. Permie v. Farr, 2 Zab. 356,
366.

98. To a declaration in trespass for

breaking and entering a meeting-house,
erected for the purpose of religious wor-
ship, belonging to and in the possession
of the plaintifis; and breaking to pieces
the doors, windows, locks, bolts and hinges
of said house, etc. against the peace, etc.

;

it is pleaded, that defendants as members
of the religious society for whose worship
said house was used, peaceably entered.
said house for the purpose of religious

worship, as they lawfully might for the
cause aforesaid, doing no unnecessary
damage, which are the supposed trespass-

es, etc. Held, that such plea is bad on
general demurrer, inasmuch as it does
not allege that the defendants were mem-
bers of said society, nor deny the acts

charged as trespasses, nor set forth any
cause in justification of them. Baptist

Society v. Fisher, 3 Harr. 240, 254.

99. Had the plea averred that being
members of that church, the defendants
entered as they had a right to do, mem-
bership would have been explicitly stated
and more capable of being traversed and
put in issue. Ibid. 242.

100. If acts injurious and unlawful in

themselves are to be justified, all the facts

which render them justifiable, must be set

out in the plea. Ibid.

101. A plea of justification and in avoid-
ance of the charge, admits the right of
the plaintifis to sue in the capacity in

which they have sued, and also the truth
of the acts charged. Ibid. 256.

102. Where the plaintifis complain of a
trespass committecl against them as " Trust-

ees of the Baptist Society, etc.," and the
defendants' plea in justification says that

they did no unnecessary damage to the
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" Trnstcfs of the Baptist meetiiig-honse." 1

Held, no answer to the complaint. Ihid.

'257.

See Amendments, | 55, Costs, 1(c), Dis-

tress, ? 2, Dower, ? 85, Justices Court,

IV(e), Officers, ? 17, PleadIxNG, 111(c)(1)

(v), ?|5, 33. SHpra,^2o.

(c) Replication.

108. In trespass quare clausnm. /regit,

where the plea is that each of the acts

complained of, and attempted to bo jnsti-

ticd, were done by the authority of the
overseer, for the purpose of repairing

highways, and tlie plaintilf replies by the

traverse de injuria sua propria absque tali

causa, the rephcation puts in issue, not the

mere fact of the defendants' entry by au-

thority of the overseer to repair tlie roads,

but whether each and all of the acts com-
plained of, and attempted to be justified,

were done by that authority and for that

purpose. Berry ads. Vretland, 1 Zab. 183,

188.

104. If the plea set up no good justifica-

tion, the plaintitl might have demurred
;

or he might have replied that the alleged

highway, marked out by stakes, etc., was
not tlie' highway laid out, returned, and
recorded, or that no highway was ever

laid out and returned. Ibid. 189.

105. If, in an action of tres[)ass, the de-

fendant, by his plea, admits the thing
charged to have been a trespass in its na-

ture, but sets u}) circumstances which the
law considers as an excuse or justification,

the plaintiff may reply, " de injuria sua
propria," &c.; but where the defendant de-

nies the thing chai'ged to have been a tres-

pass at all, for that the close broken and
goods taken were the jjroperty of himself,

or of another, by whose authority he acted,

there the plaintift" cannot reply, (/'' injuria,

etc., but must, in his replication, traverse
the right or interest set up in the plea,

otherwise it will be bad on denuirrer.

Berry ads. Cahanan, 2 Hal. 77.

See Pleading, ^ 41, 48, 24(5-248.

(d) New assignment.

106. If the act sought to be justified

was excessive, or was committed with
more violence than the subject of justifica-

tion authorized, that may be put on the
record by the replication, and not by anew
assignment which sets up a diH'erent tres-

pass. Stalls V. Buckelew, 4 Dutch. 150.

See Pleading, U 41, 141, 142.

107. In an action of trespass quare clan-

sum J'regit and for cutting down plaintift"s

trees, etc., the defendant justified as an
overseer of the highways, alleging that a
highway had been laid out parUy through
land of the plaintiff, and had been duly

returned and recorded, and that the sur-

veyors had caused it to be marked at

proper distances in the line of the same
according to law, and that defendant had
opened said highway on the plaintiff's

land according to and within the line as

marked by the said surveyors, doing no
unnecessary damage, &c. ; the plea was
not traversed, but the plaintiff made a
new assignment, setting forth that the ac-

tion was brought not oiily for the tres-

passes attempted to be justified by the

plea, but for that the defendant, on other
occasions and in a greater degree and to a

greater extent, and in other parts of the
close had entered and cut down trees, etc.,

to which the defendant pleaded not guilty.

Held, that the plaintitt", by his new assign-

ment admitted the truth of the defendant's

special plea, and that it stood as a justifi-

cation of all the trespasses to which it ap-

plied ; and that no tresj^ass having been
proven to which it did not apply, the de-

fendant was entitled to a verdict. David-
son V. Schnick, 2 Vr. 174.

108. Where the owner of the close dis-

putes the right of way claimed by the de-

fendant in Ins justification, and means to

insist that the defendant has also commit-
ted trespasses in other parts beside those

in which he claims the right of way, the
plaintift" nuist traverse the right of way,
and newly assign the other trespasses.

Ibid. 178.

109. If the declaration sets forth but one
trespass which the defendant justifies,

there can be no new assignment, because
that would be a departure from the tres-

pass complained of. Ibid.

110. If under a plea of justification to

trespass quare clausum /regit, the defend-

ant fails in proof of his justification to any
part of the trespasses, plaintiff" is entitled

to a verdict without new assigning the ex-

cess. Berry ads. Vreeland, 1 Zab. 184.

See Pleading, ll{h), § 41.

( 1 ) Demurrer.

111. A demurrer to a declaration in tres-

pass against a corporation, admits that its

servants had competent authority to com-
mit the a.ssault and batiery. "Whether, in

point of fact, the servants of the company
had such authority, and the corporation is

liable for their acts, is a question of fact,

to be determined at the trial. Brokaio v.

N. J. R. R. Co., 3 Vr. 328, 333.

III. Evidence.

(a) Extent of injury.

112. In trespass, since the damages are

not always measured by the actual cost of
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tlie thiiiu injured or destroyed, but the

whole loss is to he taken in one view, v.-hic-li

involves the consideration of its uses, its

profits, the particular season or time, or

occasion of the injury done, and the hene-

tits or a(lvanta<;es lost thereby—all these

must be proved and submitted to the jury.

Pod v. Miinn, 1 South. 01, 03.

113. So, in an action against the master
of a vessel for breaking a fishing-net,
while engageil in makiuu; a haul, it is

proper to prove by the lishermen the run
of shad in the river a day or two previous
to the adair, and the number caught at a
haul, aside from the mere tearing of the
net. Ibid. 63, 05.

114. In trespass for entering the plain-

ti(f "s close, and affixing a hand-bill upon
the door of his house, in estimating dam-
ages, the hand-bill is good evidence to

show the temper and purposes with which
the trespass was committed, and the ex-

tent of the injurv. Orjden v. Gibbons, 2
South. 518, 530, reversed, 2 South. 853.

115. In trespass by the tenant against

his landlord for unlawfully distraining,
the plaintiff' may show an accord and sat-

isfaction of the rent before distress made.
Oliver v. Phelps, Spen. 180, affirmed, 1 Zab.
597.

110. The rule is, that under the general
issue the defendant may give in evidence
any matter which directly controverts the
truth of any allegation which the plaintiff"

will be bound to prove on such issue.

Bruch V. Carter, 3 Vr. 554, 560. See Plead-
ing, § 183.

117. In trespass, for cutting timber un-
der the timber act, where the defendant
pleads title in the justice court, and also

in the supreme court, the plaintiff" may
read in evidence the pi-oceedings taken
before the justice, and also the transcript

of the record of the supreme court, to

show the existence of the trespass, but the
amount of damages must be shown l)y

proper evidence. Thompson v. Burdsall, 1

South. 170, 173.

118. Under such plea, any evidence is

competent which shows that no trespass

had been committed, that is, that no entry
had been made upon the plaintiff"'s land
bv the defendants. C. R. R. Co. v. Hetfield,

5'Dutch. 200, 219, 571.

See Damages, Ill(a), |? 8, 45, IV(o), Dis-
tress, II 1, 2, Evidence, 'i 325. New Trial,
II (rf). Pleading, i 19. 180.

tress, gg i, Z, JliVIDENCE, ',

II (rf), Pleading, § 19, 180

(b) Title and possession.

119. A plaintiff, in an action of trespass
quare clausnm /regit, need not show his

title, so long as he can show a possession,
or right of possession, either adverse to or
consistent with the title set up by the
defendant. Todd v. Jackson, 2 Dutch. 525,

reversing 1 Dutch. 121.

68

120. If a plaintiff" in an action of tres-

pass, for the inu'pose of obtaining damages
for an injury to the freehold, attempts to

prove his title and fails, he is not to be
prejudiced by such failure, but if he show
ins po.ssession, or right to possession, may
recover for all the injury committed. Ibid.

121. Adverse possession in order to

bar a right of entry, nuist I>e actual pos-
session of twenty years; and hence, if

there be an intermission of occupancy, or
of the actij which constitute the actual
possession for an intervening period, the
statute will not bar, although during such
period the party may have continued to

claim title, and to pay taxes, and may have
surveyed the tract. Cornelius v. Giber-

son, 1 Dutch. 1.

122. Proof of possession of the plaintiff",

is unnecessary in an action of trespass
quare clmisuvi /regit, when in a suit before
a justice of the peace, for the same tres-

pass, the defendant pleaded title and gave
bond, pursuant to the statute. Such plea
admits plaintiff's possession. Apipleby v.

Obert, 1 Harr. 336.

123. In such case the only issue to be
tried is whether the defendant had or had
not a legal title to the land trespassed
upon. Ibid.; Campj/ield v. Johnson, 1 Zab.
84.

124. If the defendant pleads lib. ten., and
the plaintiff" replies that the close is his

freehold, and not the freehold of the de-
fendant, and the defendant gives evidence
of his possession of a close in the same
township in which the trespass is alleged
to have been committed, he will be entitled

to a verdict. Ellet v. Pullen, 7 Hal. 357.

125. The ancient rule, that where the
declaration is general, without giving the
name or abuttals of the close, and the de-

fendant pleads that the close is his soil and
freehold, the "defendant, unless there be
a new assignment, must have a verdict in

his favor if he prove a title to anj' land
in the same township," is applicable to a
case originally commenced before a justice

of the peace, and the plaintiff, under a
general description in the declaration,

has not the power to select the place to

which the evidence shall be confined.

Ibid.

120. Under the plea of not guilty the
defendants may prove their property in

certain logs by showing that the logs were
cut on their land and carted to other land
belonging to some of tliem, and there de-

posited. Wilson V. Clark, 1 South. 379, 380.

127. Such course i"S not liable to the
objection that it would permit the defend-

ants to prove title in land, not the locus in

quo the trespass was committed, and that

the plaintiff could not be prepared to

rebj.It sucii proof. Ibid.

128. If cut on lands of their own, or if

bought of a stranger and drawn there, the

title to the land on which thej' were cut
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would still hiive been in question, aUhough
it may not be necessary in either case tf)

prove the title strictly. Ibid. 381.

121). Such facts are primafacie suHicient

to show i)roi>crty in the defendants and to

put the i)laintiir to the necessity of show-
ing i)roperty in himself Ibid.

ioO. Upon an issue joined on the plea of

lib. fen., it is not necessary that the (lefend-

ant slundd prove title to the whole close

described in the declaration, but merely
that i)art on wliich the alleged trespass

AViis committed, (hiigh v. Bell, 2 Zab. 411,

453.

131. Such construction is not in con-

formity with the language of the plea, nor

to the general rule which requires allega-

tions and proofs to correspond, but is con-

sistent with the design of the plea which
is to test the title to the particular place

where theallecied trespass was committed.
Ibid. 454.

132. The record of a judgment upon
such issue in favor of the defentlant, will

be evidence, not that the whole close, but
only that part where the trespass was com-
mitted, was his freehold, and it would be
necessary to show by proof which part it

was. Ibid. 4nS, 471.'

133. In an action of trespass, the general
averment of property in the plaintift', con-
tained in the declaration, is sustained by
proof of actual possession coupled with an
interest, though the absolute property be
in a third party. Ontcalt v. Durling, 1

Dutch. 443.

See Adverse Possession, Evidence, V(c).

(c) In justification.

134. In support of a plea of justilu-ition
to trespass quare claustmh /regit, laid with
continuances, the proof must be co-exten-
sive with the plea. Berry ads. Vreeland, 1

Zab. 184.

135. In tres])ass de bonis asportatis, against
a constable, tlie fact that the plaintitt", who
had a lien upon the goods, proved that
the defendant in attachment had property
in the goods liable to be attached, and
that they were taken by virtue of the at-

tachment, will not defeat the plaintiflC's

right to recover. Outcalt v. Durling, 1

Dutch. 443, 448.

136. To do so, the evidence must go
further and show that the right acquired
under the attachment, was paramount
to the plaintili's right of property in the
goods. Ibid.

137. To justify under the proceedings of
any special tribunal, its past action must
be first shown ; it cannot be presumed.
Perrine v. Farr, 2 ZaI). 356. See State, Bax-
ter V. Jersey City, 7 Vr. 188, 192.

137a. Evidence is admissible to show
that an overseer in cutting down a tree,

acted from improper motives, or in bad
faith. Winter v. Peterson, 4 Zab. 524.

1376. Whether he did so, or the tree

really obstructed the public in the use of
the road, are <piestions for the jury. Ibid.

138. The defendant cannot justify under
the act of freoliolders' |)roceedings for

opening- a road
;
unless he shows a right

of way independent of their act, he has
no right at all. Illack v. Pullen, 2 Zab. 356,

368, cited l)y (Jreen., C. J.

139. If a subsequent owner bring an ac-

tion of trespass against a railroad company
for appropriating his lauds, there being no
trespass committed against him, the com-
pany may prove under the general issue,

that they obtained the consent of the per-
son who owned the land when they took
possession thereof C. R. P. Co. v. Ilet field,

5 Dutch. 206, case reversed, 5 Dutch. 571.

See Evidence, | 126, Pleading, III(r-)(3),

(v), Sales of Chattels, § 58.

IV. Damages and Costs.

140. Where the trespass was the removal
of a horse from a hitching post thereby
causing the death of the horse, the de-

fendants are responsible, not merely for

the bare act of trespass, but also for the
natural, immediate and direct conse-
qviences of that act—the death of the
horse. Bruch v. Carter, 3 Vr. 554, 565.

141. Where power is given to a com-
pany to enter upon land necessary for

making their road and carrying into effect

the objects of the law, and also to carry
away stone, sand or gravel for the use of

said road, subject always to make compen-
sation for all damage thereby occasioned,

and the com[»any carry away the plaintiif's

gravel for repairing their road. Held,

that the effect of the act is to confine the
recovery against the company to actual
damages, and to prevent the increase

thereof as against wilful or malicious tres-

passers. Whitenack v. Timison, 1 Harr.

77, 80.

142. In an action of trespass against

several defendants, the law does not re-

quire the judge to direct the jury to assess

the damages severally against each defend-

ant. Allen ads. Craie/, 1 Gr. 294. See Brewer
v. Porch, 2 Harr. 377, 384.

143. Where the occupant of a mine un-
der a contract, brings trespass against the

owner for entering ui)on the tract and
sinking a new shaft, unless it appear that

the acts of the owner interfered with the

beneficial working of the mine held under
the contract, the plaintiff is entitled to

nominal damages only. Shaw v. Wallace,

1 Dutch. 453.

144. The party in possession of real

estate may recover damat^es to the extent
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(if till' injury done, uiilc^s the dofendant
.shows; soinethin.i;; in mitigation of dani-
age.s. Todd V. Jackson, 2 ]>utch. 525, re-

versin-j; 1 Dutch. 121. See Damages, U 14,

3(1, 75.'

145. In trc'si)as.s for cntcrini;- tlic ])]aiii-

titr's C'lo.so and allixini:; a liliollous liand-

hill to the door of his house situated tliere-

on, a verdict of .$,')()00 will not he .set aside

as extravagant, where there were circum-
stances of an aggravating character acconi-

l»anying the trespass. Ogden v. GibbonH,2
South. 518, 538, reversed, 2 South. 853.

lltK If B. and C. sue in trespass for

taking goods in which C. had no property,
and B. owned one-half, and no notice is

given of a misjoinder i)ursuant to the
statute, [Rev. ]>. 853, ^ 37), B. is entitled to

recover damages to half the value of the
]jroperty. Farrel v. Colioell, 1 Vr. 123.

147. If no question was made at the trial

in regard to the amount of damages in

case C. was not proved to be an owner,
and the court was not asked on the point,

and it appears that damages to the full

value were given, the judgment will not
be reversed. Ibid.

148. In trespass for an assault and bat-
tery, the defendant cannot jjrovc the cir-

cumstances attending a jirevious assault

upon his son l)y the plaintiff, either in

justification or in mitigation of damages.
Cushman v. Waddel, Bald. C. C. 57, 58.

149. But evidence is admissible to show
the circumstance of a previous assault on
the defendant's son, the account which the
son gave the defendant on the latter lirst

seeing him, together with the son's decla-

rations from that time to that of the attack
on the plaintifl", in order that the jury may
decide whether the defendant acted under
the sudden excitement produced by the
situation and story of his son, or a dispo-

sition to inflict a wanton injury or disgrace
upon the plaintifl'. Ibid. 59.

150. Whether the defendant acted wan-
tonly and maliciously, or under the ex-

citement of tlie occasion, the plaintiff is

entitled to such damages as will compen-
sate him for any injury sustained to his

person or to his occupation, and all ex-

penses incurred in consequence of such
injury. Ibid.

151. No provocation so remote from the
time of the intliction of the injury to the
son as to allow the excitement to subside,

can be a mitigation of damages. Ibid.

152. Aliter, where the defendant -txcted in

the heat of passion caused by the appear-
ance of his son, and without any previous
malice toward the plaintiff or design to

injure him in person, or in the estimation
of the public. Ibid.

153. In an action of trespass, quare
clausimi /regit, brought in the circuit court,

the defendant suffered judgment by default
to be taken against him. Upon a writ of
inquiry the damages were assessed at a

sum less than $100. Costs were applied
for by the jilaintifr, on the ground that the
trespass complained of, and for which
damages had been assessed, were com-
mitted upon unenclosed woodlands to

which he had title in fee, but of which
he had not actual possession. Held, tliat

an inquiry whether the plaintiff was the
owner of the lands, and out of po.sses-

sion, and the title necessarily involved in

the suit, may rightfully be made, and must
be made aliiivde the record. Dickerson v.

Wadsworlh, 4 ^^r. 357.

154. The court in which the suit is

brought, must necessarih' pass upon the
question whether a justice's court had
jurisdiction, on application for the taxa-
tion of costs. Ibid.

155. Forms of declai ations.
Quare clau.'iam frcgit. Shmv v. Wallace,

1 Dutch. 453.

De bonis asportatis. Outcall v. Durlinrj,

1 Dutch. 443.

156. Forms of pleas.
Justification for destroying

property for public use. Am
Work.'i v. lawrence, 1 Zab. 248.

Justification by a railroad company
for appropriating a street. C. li. R. Co.

V. Hetfield, 5 Dutch. 207.

Justification by a constable in de bonis

asportatis, for seizing under attachment
and execution. Outcalt v. Durling, 1

Dutch. 443; Berry ads. Cahanan, 2 Hal.
77.

Liberum tenementum in quare clausum
fregit. Turner v. Beatty, 4 Zab. 644.

See Costs, 1(c), Damages, Execution,
I 74, Infants, | 66, New Trial, 11(a),

Penalties and Qui Tams, I 1.

private
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[. Mode of Trial.

(a) At bar.

1. A trial at bar will be granted, when
the matter in disiiute is of the value of

three thousand dollars, and when the

case is inii)()rtant and com plicated, and
the witnesses reside in the vicinity. State

Bank at Trenton v. Eoans, 2 Gv. l21)S.

2. No trial at bar can l)e allowed in any
case where the amount in controversy, or

the property in dispute, is not worth three

thousand dollars, although the issue was
joined before the passage of the act limit-

ing the amount. Den. Rossell v. Inslee, 2

Hal. 347.

8. Nor, where the trial had been twice

postponed because of the challenge of the

justice holding the circuit, on the ground
of his having been concerned as counsel

in the cause. Ibid.

4. Trial at bar was granted where the

amount claimed was only .$2800, but the

controversy included the right to future
rent as well as the $2800 already due. Bell

v. Van Riper, Pen. 510.

5. Also because the East Jersey pro-

prietors being plaintitfs and the town of

Bergen defendant, a foreign jury was
allowed. Ibid.

See Costs, ^ 138, Habeas CoRrus, U 27-

29. Infra, I 8.

(b) By a judge.

See Costs, § 174, Error, ^ 14.

(c) By recoi'd.

6. A rt\ioinder to a replication conclud-
ing to the country, and putting in issue

to be tried by the country, the existence of

a recoi'd, viz: an act of incorporation,

passed by the legislature of another state,

although it is a private act, is bad on
demurrer. Such act is to be tried as a
record, certiiied according to act of con-
gress, and has the same ett'ect in this state

as it has in the state where it was passed.
Bennington Iron Co. v. Rutherford, 3 Harr.
467.

(d) By witnesses.

7. The want of religious principle and
belief in a witness, is always tried by wit-

nesses. Den. v. Vanclem, 2 South. 580, 653.

8. The trial of an issue whether the hus-
band of a demandant in dower was dead
or not, was by witnesses, and " of course
at bar." Wanibaiogh v. Schenck, Pen. 220.

(e) By inspection.

0. Infancy and idiocy of witnesses are

tried bv inspection. Deii. v. Van Cleve, 2
South. 589, 653 ; but see Infants, § 156.

See Alteration, | 5, Bonds, |? 27, 111,

Evidence, U 43, 271, 340, XII(6).

(f) By jury.

See Constitution, U 52, 50, 111(a)(2).

(g) By proviso,

11. Formerly in ejectment, the defend-
ant could only move for trial by proviso,

in case of plaintiff's neglect to bring on
the trial. Anonymouis, Pet. C. C. 1 ; but
see Den. Lee v. Ecaid, Coxe 283.

See Jury, U 9, 10, Set-off, § 46.

II. Practice before Trial.

(a) Notice of trial.

12. If a commission be sued out by the
defendant, the plaintiff may notice his

cause for trial wdienever he thinks there
has been sufficient time for the return of

the commission. Stokes v. Garr, 2 Harr.
451. See Den. v. Wood, 5 Hal. 62.

13. If a party neglects to take advantage
of the first failure of his adversary (in

going to trial within the time prescribed),

he cannot avail himself of a subsequent
failure without having previously obtained
a rule Jiist, giving his adversary such time
to go to trial as the court shall direct.

Bacon ads. Shepherd, 3 Hal. 84; Lee v. Con-

sohj, 2 Dutch. 209.

14. A notice of trial and countermand,
is such a proceeding within the year as

supersedes the necessity for a term's no-

tice of trial. Den. v. McDonald, Coxe 244.

[Rev. p. 875, | 172].

15. Service of a notice of trial at the

oflB.ce of the attorney, who Avas absent in

Europe, and on the plaintiff also. Held,

good. Hanvood ads. Smethurst. 1 Vr. 230.

See Anonymous, 1 Harr. 39C). New Trial,

gl42.
16. Proof of i)lacing in the post-office, a

letter containing a notice of trial, directed

to the defendants' attorney', residing in a

post-town, in due season to be received,

the legal period prior to the day of trial,

will, if made in the presence of the defend-
ants' attorney, and until repelled, raise a
presumption, and stand for proof of the

service of notice. McCourry v. Suydarn, 5
Hal. 245, case reversed. May, 1833. See
Evidence, ^f 425, 426.

17. But this presumption may be re-

pelled by the affidavit of the attorney to
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whom the notice was directed, stating that

it was not received. Ibid.

IS. When a plaintifl' moves for judgment
upon apoafcd which states, that the defend-
ant made default at the circuit, and this

motion is opjjosed upon the ground that

notice of trial was not served, ])roof of due
notice may he made, either at the circuit
or at bar. Boqua v. Ware, 1 Hal. lol.

19. A rule to show cause why the ver-

dict should not be set aside, was dismissed,
because no notice of argument was filed

with the clerk as required by rule ; al-

though such notices are oftentimes not
tiled, yet such omissions have never been
sanctioned by the court, are in violation

of a plain rule, and if an adversary insists

upon the objection, the rule must be en-
forced, unless a satisfactory excuse is es-

tablished. Earl V. Burr, 7 Hal. 321.

20. The rule of this court which requires
a coi)y of every notice of argument with
the date of the issue, etc., to be filed with
the clerk two days before the term, was
made for the convenience of the clerk,
and with which the adverse counsel have
nothing to do, if they have due notice of
argument, and the cause occupies its

proper place on the paper. The case of
Earl V. Burr, 7 Hal. 321, as regards this

matter, is overruled. Kennedy v. Kennedy,
3 Harr. 51.

See Errok, I 138, Evidence, X(6),XI,
XV, XVI, XoNSUiT, I 10, Pkactice, H 58,

59, Replevin, §§ 57, 58.

III. Pkactice at Trial. \

(a) Continuance.

21. A party who has encountered the ex-
;

pense of a preparation for the circuit, is
j

entitled to a trial, unless his adversary i

can satisfy the court that he has exhibited
;

due diligence on his part, but has not been
;

able to come prepared, and that justice i

will probably not be done if the trial pro-
ceeds. Ogden v. Gibbons, 2 South. 518,

531, Southard, J.

22. In ordinary cases, upon a first ap-
plication for a postponement, an affidavit

j

of the absence of a material witness who
has been legally subpoenaed, is sufficient.

;

But a second or third application by the
same party, naturally induces a suspicion

;

that he is not so unfortunate, but is seek- !

ing delay, and then more particularity
!

and more evidence are required. Ibid.

23. Whether it be the first or third ap-
j

plication, it is always addressed to the i

sound discretion of the court, and is .

refused or granted on such terms as justice
'

to the parties requires. Ibid.
\

24. Where a party upon the trial objects
1

to tlie jury being sworn because no legal
notice of tlieir meeting to view the prem-
ises has been served upon him, the judge
holding the circuit has a discretioiuuy
power, for this cause, to postpone the trial,

or to order it on. Fuller ads. Den. Sa.rton,

Spen. Gl.

25. A trial in ejectment was postponed
u[)on the application of a landlord, on
the ground that his tenant had not given
him notice of a view, nor had he taken
any part in it. Den. v. Reed, 1 South. 350.

25a. Attendance upon congress as a
member, does not confer such privilege
as to entitle a party to have a i)ostpone-
ment of his suit as a matter of right.

Nones v. Edsall, 1 Wall. Jr. 189.

26. If the judge thinks there has been
ample time for the return of a commission,
he will order on the trial, unless good
cause is shown for the delay. Stokes v.

Garr, 2 Harr. 451.

26a. But if there be not sufficient time,
the cause will be ordered off without costs.

Ibid.

27. After a trial at the circuit has been
once put off bj' the defendant, the supreme
court will not order that he stand trial at

the next circuit, or judgment by default be
entered against him. Den. Snedecker v.

Allen, Pen. 278.

28. It is not sufficient excuse for not
bringing on the trial of a cause at issue

that another cause is pending, in which
the same principles are involved, the de-
cision of which might aid in the determi-
nation of the suit not brought to trial.

Latvrence ads. Ha^le, 4 Zab. 43.

29. Where the plaintiff" has been guilty

of negligence in not bringing on the trial,

the court will discharge the rules to stay

waste. Den. Chews v. Driver, Coxe 109.

30. An adjournment was allowed after

a case had been partly tried, in order to

enable the defendant to obtain a copy, or
use, a particular document. State v.

Lyons, Coxe 403, 412.

See Costs, U 48, 49, Crimes. U 300-304,
Ejectment, | 128, Equity, U 388, 487, Er-
ror, § 7, Justices Court, V, Xew Trial,

g 24, Practice, | 160.

(b) Opening and reply.

31. It is a rule founded in reason and
the nature of things, that the party hold-
ing the aflarmative of an issue, must be-

gin the proof, and is entitled to the open-
ing and reply. Chambers v. Hunt, 3 Harr.
339, 340.

32. The rule is the same in replevin.
Ibid.

33. In all special eases, or cases re-

served, the plaintiff' must open and reply.

Den. Green v. StilUcell, 5 Hal. 60.

34. On a verdict, with a special case
stated, the plaintiff holds the affirmative
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in the argument. Ben. Hojyper v. Dcmarest,

1 Zab. 525, 530.

35. On an appeal from an award of

damages made by commissioners for lands

condemned bj^ a corporation, the appeal

being taken by the land-ownei', he is

entitled to the opening and rei)ly. M. and
E. R. R. Co. V. BonnoU, 5 Vr. 474, 47'.).

36. On amotion by the plaintiff to enter

a rule conflrming such award, and a

counter motion by the land-owner to set it

aside, the i>laintilf is entitled to open and
reply. GmuM v. Baijonne, Feb. 1877, de-

cided orally.

37. On a demurrer by the attorney-

general to a plea in abatement to an in-

dictment, he must begin. State v. Rocka-

fellow, 1 Hal. 332, 334.
'^

38. There must be a strict opening on
the part of the plaintiff and defendant ; a
summing up by one of the plaintitV's coun-
sel ; then by all of the defendant's coun-
sel ; and then a closing by the remaining
counsel for the plaintiff. Blight v. Ashley,

Pet. C. C. 15, 29, note.

See E-iUiTY, ^^ 1290-1292, Rules, U 50-54.

(c) Conduct of cause.

39. Query. Whether a cause is capable
of trial unless there is an issue joined by
the pleadings. Shuf v. Stilwell, G Hal. 282.

40. Where the declaration alleges vari-

ous injuries, some of which are actionable
and others not, the judge at the circuit

cannot exclude the evidence of the injury

uot actionable, if the parties have taken
issue upon it. Potts v. Clarke, Spen. 536.

41. When the issue is out of the supreme
court, it is error in the judge at circuit to

allow an alteration in the caption or jurat
of a deposition taken de bene esse. Emmett
V. Briggs, 1 Zab. 53. See North River
Meadow Co. v. Christ Church, 3 Gr. 52, 53

;

Amendments, || 25, 132.

42. Every objection which goes only to

the form of the remedy, and does not
question the plaintiff's right to recover in
any shape, must be made on the first trial,

and the omission to object, is considered a
waiver of the objection. Jaques v. Hulit,

1 Harr. 38. See Bills and Notes, § 142,
New Tklal, ^ 25, Pleading, l{h).

43. The plaintiff, before he rests, should
examine all his witnesses and upon all his
points, except such witnesses and such
points as are made proper by the defend-
ant's evidence and defence. After the
defendant has been heard, the plaintiff
should be conlined to rebutting evidence.
Den. v. Geiger, 4 Hal. 225, 238. Sec Evi-
dence, XIX{1>).

44. By agreement between the parties,
the defendant may move to overrule plain-
tiff's evidence as irrelevant, after examin-
ing his own witnesses. Williams v. Shep-
pard, I Gr. 76, 77.

45. Where oyer is demanded, and the
manner in which it is given is unsatisfac-

tory, the objection must be made at the
trial, and not by motion to produce the
pa|)ers that are wanted. Brooks v. Brooks,

1 Hal. 404.

46. It is not good ground for exception,
that "the infant children of the petitioner

were day by day brought before thejury,
and appeals as from them and in their be-

half made to said jury, by the counsel
having the conduct of the suit or applica-
tion." Dey's Case, 1 Stock. 181.

47. It is error in the judge, at the trial,

to permit counsel, in hi.s summing up, to

read to the jury the remarks of the court
in the opinion read at bar on a motion for

a new trial in the same case, touching the
weight of evidence or the credibility of
the witnesses. Allaire v. Allaire, 10 Vr. 113.

48. But an objection, at the trial, to the

reading of such opinion, is too broad,
as such opinion, with respect to the law
stated in it, could be lawfully read to the
jur5^ To render the exception available,

it must appear in the bill of exceptions,
that the attention of the judge was drawn
to the point by the objection being con-
fined to that portion of the reading which
was deemed illegal. Ibid.

49. The covu't may look at the conduct
of a husband towards his wife since the

commencement of the suit, for the pur-
pose of giving character to the acts which
are relied upon as groiuids for the divorce.

Cook v. Cook, 3 Stock. 195.

50. On a trial before a jury, of an appeal
from an appraisement by commissioners
of damages for lands taken by a railroad

company, there is no inflexible rule which
limits the period over which inquiry may
be extended as to the market value of the

lands taken. How long anterior or sul>-

sequent to the first appraisement the in-

vestigation may be carried, must be left,

in a great measure, to the sound discretion*

of the court. Montdair Railway Co. v.

Benson, 7 Vr. 557.

51. Reasonable discretion must be ac-

corded to a judge at nisi prius, in allowing
or overruling questions to witnesses on
direct examination, which inquire as to

matter not in itself pertinent, and which
can only become so by the introduction of

other evidence which is clearly pertinent.

American IJ/e Ins. Co. v. Day, 10 Vr.

89.

52. When an action is brought in the

name of one of several joint contractors,

and no notice of the non-joinder of the

others, as plaintiff, is given, under Rec. p.

853, I 37, the defendant cannot, at the

trial, question the right of the plaintiff to

sue alone, but he may insist that the con-
tract was joint, and make any defence
under it that he could have made if all

the contractors had been joined as plain-

tiffs. Brown v. Fitch, 4 Vr'. 418.
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53. The court hiive a ri^ht to direct the
jury a.s towliat was the iuleiition ofa testa-

tor, to be j^atliereil from tlie will ami evi-

dence togetlier. Holto)i ads. 117; ite. .'> Zal)..S80.

54. On ncire /((ci((>i to revive a jud.unient

and plea of payment, if tlie evidence in

support of the plea is clearly insufficient
to justify a verdict for tlie defendant, it is

the duty of the jutlge who presides at the
trial to direct a verdict for the plaintifl'.

Hartman v. Ahlen, 5 Vr. 518.

55. A judge has an luidonhted right to

make such comments upon the testimony
as he thinks necessary or proper for the
direction of the jury. He may intimate
an opinion as to the weight of evidence,
or call the attention of the jury to any
matter in the cause aftecting the credibil-

ity of a witness. This is also a matter of

judicial discretion, and not subject to

review in error. Brueh v. Carter, 3 Vr.
554; D. L. and W. R. R. Co. v. Toflhj. 9 Vr.
525, 580; Castner v. Sliker, 4 Vr. 95, 507.

56. Even if expressing an opinion were
improper, it would not be sutiicient ground
for reversing the judgment, unless upon
the wliole case such opinion and the con-
sequent verdict of the jurv, were errone-
ous. Scudder v. Wade, 1 South. 249, 257.

57. When parts of the testimony of a
witness are overruled, the parts overruled
should be distinctly stated by the court
to the jury. Grover v. Bruere, 4 Hal. 319.

58. It is the duty ofa court to expound
the law to the jury for its guidance, when
requested to do so on the trial of a cause.
Talmar/e v. Davenport, 2 \r. 561.

59. Where some of the counts in a decla-
ration are bad, the defendant should ask
the judge to instruct the jurv to disregard
them. D. L. and IF. li. B. Co. v. Salmon, 10
Vr. 299, 302.

60. It is a proper instruction to be given
to a jury, on an indictment against a rail-

road company for obstructing a highway
with their cars while dischai-ging and re-

ceiving freight and passengers, that the
right of the public in the highway for the
purpose of travel is paramount to the right

and convenience of the company for any
other purpose than that of transit. State

V. M. and E. R. R. Co., 1 Dutch. 437.

61. From the earliest times, it was a
part of the method of proceeding in the
system of the English law, in all capital
cases, to sequester the jury, to a certain
extent, from the rest of the community.
The same formula has ever been observed
in this state, and is a part of the legal .sys-

tem, which the court is bound to sustain
and administer. State v. Cucuel, 2 Vr. 249.

62. When criminal trials are extended
through a number of days, it is no devia-
tion from the original rule, to place the
jury, in case of adjournment, in charge of
a sworn officer of the court, with instruc-

tions not to permit any communication
between the jury and other pei-sons, with

regard to tlie case on trial. As a conse-
quence, it is competent for the court to
authuri/e the jury or any of them to visit
their homes in the company of one of
the sworn ollicers, or to walk out for exer-
cise. Iliid.

63. The court may rcommenil to a jury
to lind a special verdict against the con-
sent of either or both the parlies. Watkins
v. Pintard, Coxe 378. See Justices Court,
I 426.

64. If the jury can infer a fact to their
entire satisfaction, from circumstances ad-
duced before them, even the fact of mtu-
dei', the verdict is as good as if it was
founded on positive evidence. Stille v. Jen-
kins, 3 Gr. 304, 305. See Den. v. Wright,
Pet. C. C. 64, 72. CoxvEY.wcE. ? 10, Evi-
dence, XIX(6)(7)(iii).

65. A verdict of six cents damages, is

sufficient to sustain an execution. Fergu-
son ads. State, 2 Vr. 2S3, 286.

66. The plaintifi' is at liberty to prove,
and the jury are bound to take into con-
sideration, those direct and immediate
consequences of the act complained of,

which are so closely connected with it that
they would not, of themselves, furnish a
distinct cause of action. MeAndrews v.

Tippett. 10 Vr. 105, 112.

67. The general rule is, that the verdict

must comprehend the whole issue or
issues submitted to the jury in the particu-
lar cause, otherwise the judgment founded
on it will be reversed. Middleton v. Qv.ig-

ley, 7 Hal. 352.

68. A construction whereby a verdict

expressed in the terms of one issue is e.x-

tended to another issue is not admissible,
unless it be the necessary conclusion from
the whole case. Ibid.

69. From the verdict of a jury in favor
of the plaintitl", finding that there was no
rent in arrear, "the court cannot draw a
conclusion in favor of the plaintitl" on an
issue of nou tenuit, in regard to which the
verdict is silent." Ibid.

70. There is a substantial ditlerence be-
tween the questions involved in the pleas
" non tenuit '' and "nothing in arrear," so
that finding the latter issue does not ren-

der the issue on the former so wholly im-
material that no notice need be taken of
it. Ibid.

71. Where upon a general and special
plea pleaded, and issue joined on both, a
verdict is found generally for the plaintifF,

and the special plea is such that if it were
true a verdict ought not to have been
found for tlie jilaintifl", the omission to find

upcjn the special issue is matter of form
only, and judgment will be entered for the
plaintitl". Browning v. Skilhnan, 4 Zab.
351. See Damages, VI((i).

72. Where there were three charges
against a constable, one for neglecting to

levy, another for an escape, and a third

for not returning an execution, a general
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verdict for loss than the sum declared on,
'

cannot be sustained. Suyros v. Ward, Pen.

1007, 1009.

73. Tlie verdict need not he expressed

formally and precisely in the words of

llic issue. If it contain the substance of

the issue, the court will mould it into form
and ^ive it due and leual effect. Stewart v.

Fitch, 2 Vr. 17; J). L. and IF. JL R. Co. v.

Tqffry. Vr..r,25.

74. Tlie cf^nrt has no authority to snp-

jily substantial omissions in a verdict,

nor to reconcile inc(jn.i;ruities ; but when
the verdict is informally expressed, the

court may and should render it formal

and efl'ective. Ibid.

75. When the general issue is pleaded

witli one or more j^leas of special justifi-

cation, a general verdict for the j)laintiir

is good, and the court has power to rectord

it in proper and technical language. Ibid.

76. If the jury find the substance of the

charge, the manner of entering the ver-

dict, whether upon one (.-ount or (ipon

four, Ciin only be regarded (if erroneou.s)

as Mn iiiiperfection or lack of form, and
cannot in anywise prejudice the defend-

ant in maintaining his defence upon the

me: its. It constitutes, therefore, under
the statutes, no ground of error. Donnelly
v. State. 2 Dutch. 463, 001.

77. When an injured party has obtained
a verdict, the property is changed, and
the right to tlie goods is vested in the de-

fendant. Wf)oley v. Carter, 2 Hal. 85;
Tliotapaon v. Morris Canal Co., 2 Harr. 480,

484. See Replkvin. U 80, 81.

78. In an action of trespass liy a person
having a qualified interest in jicrsonal

property, a verdict fortlic plaintiff will not
vest in the deft^udant the al)solut(! owner-
ship (;f the chattels. It will vest in him the
plaintiff's right in the property, antl noth-
ing more. Outcall v. Darling, 1 Dutch. 443.

79. In Penn.sylvania, the rule is settled

that in an action of tort, a recov(My of the
value of a specific chattel, without satis-
faction of such judgment, so far divests

the plaintifi of his title, that he is barred
from asserting it in anv other action. Fox
V. Prickett, 5 \'r. 13.

80. This rule has never been adjudicated
on by the courts of this state. Ibid. See
Dam.\ges,

'i
9.

See Amendments, l{d). Chimes, \{'.')(2),

Damages, U 117-124, Erhou, 1(a), Evi-
dence, XIX, Frauds, ? 13, Jury, .Justices
Court, YI, VII, VIII, Law and Fact,
Negligence, Nonsuit, Pleading, VIII.

IV. Practice after Trial.

See Error, Exceptions, Execution,
Justices Court, X, XI, XII, New Trial,
Practice, X, et seq.

TROVER.

I. When it Lies.

(a) Subject-matter.

(b) By ivhom maintainalde.

(c) Property and posaenaion.

(1) General.

(2) Special.

((/) Conversion.
[e] Demand and refusal.

II. Pleading.

{(() Declaration.

[b] Plea.

III. Evidence.

I. When it Lies.

(a) Subject-matter.

1. Tlie jtrojicrty of a .sheriff or constal)le,

in an execution which comes legally into

his hands, and is lost, is sufficient to main-
tain trover. He has a qualified property
in it like a carrier, bailee, or the owner of
of an unsatisfied bond. Little v. Gibbs, 1

South. 211, 212.

2. But such right continues only while
the execution is undischarged and unsat-

isfied, and the plaintiff has not received
his money. Ibid.

3. If the officer as the agent of the
defendant pays the execution, it is no
longer the object of trover and conversion
in favor of the officer. Ibid. 213. See In-

fra, I 13.

4. Trover will lie for notes and bank
bills, l)Ut not for money or cash. Ibid.;

Woodruff' \. Smith, 1 Hal. 214; Burr/in v.

liiggins. Pen. 655.

5. A slave may be the subject of an ac-

tion of trover. Stille v. Jenkins, 3 Gr. 302,

308.

o(i. Trover lies to recover property de-

livered in exchange t"or other property
fraudulently described, and not owned
bv defendant. Waters v. Van Winkle, Pen.
567.

See-AcTioNS, § 87, Assumpsit, I 40, Con-
fusion OF Goods, § 3, Executors, I 440.

(b) By whom maintainable.

6. If two persons be owners of a personal
chattel, one of them cannot maintain
trover therefor, singly, even against a
stranger, and mucli less against his part-

ner, for the possession is joint. Thomson
V. Cook, 2 South. 580.



TKOVEIJ. 1. 1081

When it Lies.

7. But where K. at the time of sellint;

;i lialf-interest in a chattel to C, a>j;roeil

that the hitter shouhl have the sole aird

exclusive possession and control of the

same, and afterward without C.'s knowl-
edire or consent, took the chattel and
sold it to T. HiUl tliat although the

ultimate right after the last sale helonged
io T. anil C. jointly, yet C liy the jire-

vious agreement had a special property,
sul)ject to that ultimate right, which
neither K. nor T. could defeat. Ibid.

581.

8. Also, that C. had an exclusive pos-

session under that special property, which
could not lawfullv be invaded by either.

Ihiil

'.'. Wlicre there is no fixed time for the
continuance of such special property
anil exclusive possession, the contract in

this respect being for the benefit of C, it

can only be terminated against him, by
failure to perform his part of the agree-
ment. Ibid.

See Actions, § 87, Assumpsit, |f 15, 48,

Costs, ? bo, Dower, |? 100, 101, Mortgage.
? 4SS, Tenants in Common, I 20.

(c) Property and possession.

(1) General.

10. The plaintiff must have an actual,
or at least a special property in a bond,
in order to m'aintain trover therefor.

Besherer V. Swisher, Pen. 748,749; De Bow
V. Hendrickson, 5 Hal. 128. See Infra, I 22.

11. If a man should pay off" a bond
which he had given to another, but neglect
to take it up. he cannot bring trover for

the paid-off bond. Ibid. See Supra, | 3.

12. Whenever trespass lies for taking
goods, trover will also lie. Glenn v. Gar-
rison, 2 Harr. 1 ; Brink v. Decker, Pen. 903.

13. If A. as minister of a certain church,
is entitled to the possession of the parson-
age land, and while in possession, sows
the land with grain, then sells the growing
crop to B.. and voluntarily ceases to be
minister of that church, leaves the parson-
age land, and removes to another congre-
gation before the crop is harvested, B. has
not such a title to the crop, as to enable
him to maintain trover against a person
who takes it away. A disclaimer, by the
consistory of the church of all title to the
crop in question, is not evidence to sup-
port the title of B. Debow v. Colfax, 5 Hal.
128.

14. Trover cannot be maintained for

emblements, at the suit of a lessee hold-
ing under a lease subsequent to the mort-
gage, against a mortgagee in actual pos-

session under legal proceedings for the
non-payment of the mortgage debt. How-
ell v. Schenck, 4 Zab. 89. See Mortgage,
IV(a)(2).

15. Possession niav be either actual or

constructive. Corfii-ld v. Coryell, 4 Wash.
C. ('. :)71. See Infra. V,. 25, 2G.

IC). Trover will not lie for taking oysters
claimed by the plaintiil'as i)lanted l>y him
in a common navigable stream in wlii(;h

other oysters were found. Slicpard'v. Lev-
erson, Pen 391. See Trespass, <> 55. {Rev.

Clams and OystersJ.
17. When the act of abandonment is in

itself, equivocal, and the identical prop-
erty may be known, and resumed at

pleasure, the intent to abandon may be
made a question. Ibid.

18. But when the al)andonment is com-
plete,—when the subject of properly is

put beyond the power of the owner, when
it is thrown into the common stock from
which it cannot be distinguished, the act

itself precludes all question of intent. Ibid.

19. Where there was a contract for the
future delivery of ore. but the ore agieed
to be delivered was not set apart, trover

or replevin will not lie against -any subse-

quent purchaser thereof. Randolph Iron

Co. v. Elliott, 5 Vr. 184, 185.

20. In the case of an executory con-

tract for the sale of cars not in existence,

but to be manufactured, where the orderer
furnishes the plush and reps, even if such
goods be considered not as part payment
for the cars, but as the property of the or-

derer, and put in the cars by the manufae-
tui-er, the cars would remain the property
of the manufacturer, and the plush and
reps jjass to him as the owner of the cars.

W. J. It. R. Co. V. Trenton Car Co., 3 Vr.

517, 524.

21. Where the orderer furnishes only a

small proportion of the materials, the great

bulk of them being furnished by the man-
ufacturer, the property in the thing man-
ufactured, remains in the manufacturer.
Ibid.

See Actions, | 87, Assumpsit, |? 15, 48,

Estoppel. § 125, Landlord and Tenant,

U 109-llOa, Sales of Chattels, Trespass.
I(rf)(l).

(2) Special.

22. Any luan who has property in him-
self as an individual, either general or

special, may bring trover in his own name,
whether he acquired such property as

purchaser, common carrier, special bailee,

or in the discharge of his duties as a

sherift'or other public officer. Breir.sfer v.

Vail, Spen. 56, 58. See Snpra, § 10.

23. Where a sheriff acting in good faith,

had levied upon the defendant's horses,

sled, ttc, and had left them with the

defendant in execution for safe keei^ing

until the day of sale, with liberty to use
them in the mean time, and he removed
them into another county, where they
were levied upon and sold by a constable.

Held, that the sheriff might maintain
trover against the purchaser at such con-
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stable's sale. Ibid. See Atidin v. Wade,

Pen. 990.

24. Trover will not lie for growing crops
sold subsequent to the entry of jutiL;nn'iit,

aijainst the purchaser of the land at sher-

iff's sale. Bloom v. Wchh, 3 Dutch. 177.

25. On common law principles, an of-

ficer may acquire a property in the

del)tor's goods against whom he receives

an execution, by a mere constructive
seizure, but not by the force of the writ

itself, if he does nothing under it before

tbe return. Lloyd v. Wyckoir, C. Hal. 218,

220. See Supra, | 15.

26. It is an established i)rincii>le, that if

an officer receives an execution, and in

virtue thereof makes a just and true inven-

tory of the debtor's goods and files it at

the return of the writ, it amounts to a
constructive seizure and possession of

such goods, and the officer acquires the

jM-operty so as to maintain trespass or

trover for taking it away. Ibid. 222; Ham-
ilton v. Hamilton, 1 Dutch. 544. 546.

27. "Levied on the goods and chattels

of the defendant to the value of five

dollars," is not such an inventory -as

amounts to a constructive seizure. Ibid.

28. But if the officer does not comply
with the statute, he must show an actual
seizure and actual possession, fbid.; Tat-

tle V. Jackaon, 1 South. 115.

See CoNSTAiSLE, ? 23, Mortgage, | 488,

Trespass, ^[d){l).

were run in connection, each furnishing a
proportion of the cars run over all the
roads. D. after illegally obtaining posses-
sion of a car from the manufacturer, put
it on the through line as part of the com-
plement which he or the C. M. 11. R. was
to furnish, and it was so used for two
weeks. Hdd, to be a conversion on the
part of the defendants. Ibid. 527.

34. Instead of delivering the car to A.,

as they had contracted, they delivered it

to D., which was also a conversion. Ibid.

35. So, also, where before suit brought
they put their own name upon the car,
and otherwise put it out uf the plaintiffs'

power ever again to get possession of it.

Ibid.

36. Stopping and detaining may
amount to a refusal to deliver, and
that is evidence of a conversion. Green
V. Lawrence, Pen. 849.

See Actions, ^ 87, Assump.sit, I 15.

(e) Demand and refusal.

87. In an action of trover, where an
actual conversion is proved, there is no
necessity to prove an actual demand and
refusal. Earle v. Van Buren, 2 Hal. 344.

38. A demand and refusal is only neces-

sary in those cases in which the party
sought to be charged came lawfully in

possession of the property. W. J. R. R.

Co. V. Trenton Car Co., 3 Vv. 517.

(d) Conversion.

29. Where tlie plaintitf and defendant
were joint owners of a quantity of corn,

it is error for the court to charge " that

the inference was natural and legitimate,

that the reception of it into the defend-
ant's crib was tantamount to its actual use
or destruction."' Roston v. Morris, 1 Dutch.
173, 176.

30. The jury miglit infer its destruction,
if from the whole evidence they believed
that the defendant had used the corn, or
made such a disposition of it as prevented
the plaintiff from ever getting it. Ibid.

31. A conversion may consist in the tak-
ing of a chattel without the license of the
owner, and by the party so taking it ap-
plying it to his own use. W. J. R. R. Co.

v. Trenton Car Co.. 3 Vr. 517.

32. In every case in which the inquiry
arises whether there has been a conver-
sion, the only point to be settled is,

whether the defendant applied to his own
use the property of another without his

pej-mission, and witliout legal right. His
motive for so doing, or the state of his
knowledge with reference to the right of
such owner, are of n(j importance, and
cannot in any respect affect the case.
Ibid. See Infra, | 47.

33. The defendants and the C. M. R. R.

11. Pleading.

(a) Declaration.

39. In an action for trover, the plaintitl"

must prove property in himself, a right
of possession at tlie time of the conver-

sion ; a conversion by the defendant and
the value of the chattel ; and if these are

set forth and averred intelligibly in his

state of demand, it is sufficient. Mount v.

Cubberly. 4 Ilarr. 124.

40. A state of demand alleging that tfie

l)laintiff deposited with the defendant
two notes of hand, that the defendant
promised to return them or pay the

amount, that the plaintiff demanded the

notes and the defendant refused to deliver

them, whereby, etc., is sufficient. Burgin

V. Riggims, Veil. 655.

See Justices Court, U 235. 236. 240. 253,

IV(a)(2)(v), Pleading, ^ S, 23, 66.

(b) Plea.

41. Under the general issue the defend-

ant may give in evidence not only his own
title to the property in question, but also

anv matter showing title out of the plain-

tiff. Sordine v. Combn, 3 Gr. 412, 413.
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42. In trover, tlie defentliint pleaded
speiiiilly a jiidjjment, recovered by liim

a<f:\inst oneC.and execution thereupon;
tliat by virtue of such execution, tlie offi-

cer levied upon, and .sold, and he, the

defendant, bought at .such sale, the mules
in (picstion : and then averred, that the

>aiil mules at the time of the levy, belonged
to the said C , the defeiuiant in execution.
Hil<l, bad as amounting to the general
issue. Bordine v. Comba, 3 (ir. 41'_'. 413.

43. Hut in such case the plaintiff must
.-tand or tail l)y the issue tendered by the

replication, ibid. 414.

43«. A judgment, execution and levy

agiiinst a third jjcrson, cannot be pleaded
in bar, or in justification. Ibid.

S<>e EviDKXCE, ? 002, Ple.vding, ^317.

TRUSTS.

I. Express.

(a) Creation.

(1) At common law.

(2) Since statute of fraud.s.

(3) Since statute of uses.

(4) In what words.
(i) Direct declarations.
(W) Precatory words, &c.

II. Implied.

(a) Resulting.

(6) Constructive.

(1) From fraud or imposition.

(2) From confidential relations

(3) Purchasers with notice.

III. Appoixtment and Ee.movai. of
Trustees.

III. Evidence.

44. The defendant may show property
out of the plaintiff, and in a thii'd person.
Glenn v. Garrison, 2 Harr. 1,4. ."^eo Supra.

i.4\.

45. The plaintiti" must prove property
in the article for which the action is

brought. De Bow v. Colfax, 5 Hal. 128;
Besherer v. Sirij^hn; Pen. 748, 749.

46. In an action of trover it is not neces-

.sary for a -heriff to produce his commis-
sion. Evidence that he acted as sherilf, is

sufficient, until the contrary be shown.
Brewster v. Vail. Spen. 56. See Officers,

Vi 10, 11.

47. Ill ti'over the question is not whether
the defendant came rightfully or lawfully
into possession of the property, since the
form of the action admits that he did so,

f>ut whetlier he has wi'ongfully convert-
ed the plaintiff's property, and hence the
record ofa judgment and execution against
a third person is immaterial, since they can
neitlier prove title in the defendant, nor
disprove conversion bv him. Bordine v.

Combs, 3 Gr. 412, 415. See Supra, | 32.

48. But the judgment and execution
would have been necessary evidence if the
i.ssue had been whether the defendant was
tlie owner of the property, since they
would have been parts of his title. Ibid.
41»-..

49. Although a depositary may set up
a title in himself of which he was ignorant
at the time of the deposit, yet he cannot
set up a right in a third person, and still

less can he say that there are creditors to

whom, in justice, the goods should go to

satisfv claims. Hendricks v. Mount, 2 South.
73S, 743.

See Estoppel, i 125, Evidence, |§ 46, 248,

259, 502, Execution, § 131, Fraud, ^ 89,

Possession, '^ 8. Supra, U 13, 18, 39.

IV. Powers and Duties of Trustees.

(a) In relation to the estate.

[b ) As to cestui que trust.

(c) As to co-trustee.

[d) As to third persons.

V. Rights of Cestui que Trust.

YI. Rights of Donor.

VII. Liabilities of Trustees.

VIII. Allowances and Compensation of
Trustees.

IX. Remedies.

(a) Enforcement of trust.

(1) Jurisdiction.

(2) Procedure.
(i) Parties,

(ii) Pleadings.
(iii) Evidence.

[b] Other relief.

X. Determination of Trust.

I. EXPRF^SS.

iai Creation.

(1) .4^ common law.

1. By the common law where a feof}'-

ment was made without consideration,
the use resulted to the feoffor. But even
a nominal consideration vested the use in

the feoffee. Baldwin v. Campfield, 4 Hal.
Ch. 600, 891, 906, Elmer, J.'; Hogan v.

Jaques, 4 C. E. Gr. 123, 126.

2. Tlie object of the statute of chari-
table uses in England was not to restrain
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gifts to such uses, but to enforce and make
valid such gifts in certain cases in which
they liad before been held void, because the

ol)ject wns too vague and indefinite. Nor-

r/s" V. 'Thomson, 4 C. E. Gr. 307, 5 C. E. Gr.

489.

3. The statute of charitable uses has

never been enacted in this state, and there-

fore English decisions founded upon its

provisions, may not be of authority here;

but such as declare gifts void on account
of the objects being' too vague and in-

definite, ui)on principles adopted as part

of the- common law before the statute,

should be regarded. Ibid.

See CoMMOx Law, | 3, Fraudulent Con-
veyances, g 31, Religious Corporations,

'i
18. Infra. | 225.

(2)- Since statute of frauds.

4. A declaration of trust requires no for-

mality, so that it be in writing and have
sufficient certainty to be ascertained and
executed ; and it is not material whether
the writing be made as evidence of the

trust or not. Hutchinson \. Tindall, 2 Gv.

Ch. 357.

5. But a trust coming within the provi-

sions of the statute of frauds, can never
be established by parol, especially where
there is no mistake or omission alleged in

prei:)aring the instrument. Ibid. ; Claflin

V. French, 1 Stew. 383 : Bcddwin v. Camp-
field, 4 Hal. Ch. 891, 903.

6. A grantor or mortgagor cannot
prove by jjarol that his deed or mortgage
was matle in trust for the use and benefit

of himself. Whyte v. Arthur, 2 C. E. Gr.

521.

7. A grantee cannot set \\\) for his own
protection under an absolute deed, the ex-

istence of a parol trust. Servis v. Nelson, 1

McCart. 94.

8. A promise to execute a deed or

writing in the nature of a declaration of
trust, cannot be proved by parol. Marsh-
vian v. Conklin, 6 C. E. Gr. 546.

9. A promise by A., in consideration of
receiving a deed from B., to pay C. a cer-

tain sum upon the death of B., is an ex-

press trust required to be in writing. Arn-
wine V. Carroll, 4 Hal. Ch. 020, 886."

10. Parol evidence to raise an express
trust upon the terms of a written instru-

ment as to personalty, is received with
great caution, and must be very clear to

warrant a court in establishing the trust.

Sayre v. Fredericks, 1 C. E. Gr. 205 ; Cutler

V. Tutile, 4 C. E. Gr. 549, 560.

11. But such parol evidence is admiss-
ible. Kimball v. Morton, 1 Hal. Ch. 26, 31.

12. An express trust, although by pa-
rol only, may prevent a resulting trust.

Jamison v. Miller, 12 C. E. Gr. 586, revers-
ing 11 C. E. Gr. 404.

13. An express trust actually created

before the issuing of an attachment against

the trustee, may be lawfully declared by
him afterwards, so as to defeat the at-

taching creditors. Ibid. See Infra, | 64.

14. An express trust may be lawfully

manifested by an answer in •chancery,
though, in that regard, not responsive to

the bill ; but in such case the fact of the
trust must be proved against the com-
plainant, cdiunde. Ibid.; Kimball v. Mor-
ton, 1 Hal. Ch. 26, 31.

15. The answer of a defendant setting-

up a trust, unless directly responsive to

the bill, will not be evidence of the trust.

Hutchinson v. Tindall, 2 Gr. Ch. 357; Fisler

V. Porch, 2 Stock. 243.

16. The declaration may be contained
in a letter, or any memorandum. Ibid.

362; Jamison v. Miller, 12 C. E. Gr. 586,

592.

17. An express trust, created liy writing,

cannot be destroyed by parol. Peer v.

Peer, 3 Stock. 482,440.
18. It will be sufficient if it clearly ex-

presses the property to be held in trust,

and connects the trustee with the subject-

matter of it. Brown ads. Combs, 5 Dutch.
36, 39.

19. A declaration of trust, though not
executed at the same time and place with

the deed whose purposes it declares, being
dated on the same day, and being the con-

sideration of the deed, must be consideied

as part of the same transactioli, and they
must be construed together. Ownes v.

Ownes, 8 C. E. Gr. 60. See Specific Per-
formance, I 49.

20. The statute does not declare that the

trust shall be created by a writing, Imt

that it shall be manifested and proved
by writing. Smith v. Howell, 3 Stock. 349.

21. The deed by which the trust was al-

leged to be created was executed on the

19th of July, 1828. The declaration of

trust was signed ten years afterwards.
Held, good. Ibid.

See Contracts, U 212, 219, Frauds and
Perjuries, 1(c)(1), H3.

(3) Since statute of uses.

22. Where a deed expresses a consider-

ation, though merely nominal, and never

paid, no use results"^ to the grantor, and
parol proof that the conveyance was in-

tended to be in trust for the grantor, will

not raise a trust. Hogan v. Jaques, 4 C. E.

Gr. 123.

See Conveyances, U 174-181, 291, Eject-

ment, I 63, Fraudulent Conveyances, I 31.

(4) In what words.

•

(i) Direct declarations.

23. Query. Whether general words in
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51 devise are sufficient to pass a trust estate.

Coojier V. Cooper, 1 Hal. Cli. 9, 12.

24. In cases of trusts executed or im-
mediate devises, where tlie trusts are di-

rectly and wliolly declared by the testator

to attach on the lands ini mediately under
the will itself, the consti'uction by courts

of law and f)f ecjuity should he the same.
itlnllany v. Mullaiiy, ') Liv. Ch. IG ; Price v.

Su!iO)i,'2 Beas. IGS, 174.

25. The precise fornuila for a creation

of a trust by deed, is " to the grantees and
their heirs for the use of the grantees and
their heirs, in trust for the persons benefi-

ciallv interested in the grant." Price v.

Sisxon. 2 Beas. 16S, 173.

2(). To establish a trust, no particular
form of expression is necessary in a deed

;

it cannot be declared by parol, but may be
created by any writing showing that a trust

is intended. Brown ads. Combs, 5 Dutch.
36.

27. Where property is given to a cor-

l)Oration in trust for a charitable use the
trust is the creature of the donor, and he
may impose upon it such character, con-
ditions, and qualifications as he may see
fit. M(i(/ie V. German Church, 2 Beas. 77,

2 McCart. 500.

28. 'I'he rule is now well settled, that a
trust, either of real or personal estate,

may be created by a direct gift or bequest
to the use of the wife, without the inter-

vention of trustees, so as to prevent the
husband's enjoyment of the estate; and
equity will sustain such trust, and declare
the husband a mere trustee for the use of
the wife. Trenton Bunking Co. \. Woodruff]
1 Gr. Ch. 117.

29. A mortgage given bj^ a guardian to

his sureties reciting the bond given to the
ordinary, and conditioned "that if the said
guardian should and would faithfully com-
ply with the condition of the said bond, by
paying over to the minor mentioned in said
bond, all the moneys in thehands of the said
guardian, as guardian of tlie said minor,
wlien he arrives at full age, then the said
mortgage and bond should cease and be
void"'—creates no trust for tlie benefit of
the minor. The mortgagees are the abso-
lute owners of the mortgage; they have
the legal and beneficial interest in it, and
have a right to treat it as their own. 3IiI-

ler V. Wack, Sax. 204.

30. A devise of a lot of land to A., in

trust, as the site for a building for a free

school for the benefit of all poor children
within a certain district in a city, and a
lecture-room for religious worship, and of
another lot of land as a site for a dwelling-
house, to be occupied by the minister that
may from time to time oflficiate in the said
room, the said lecture-room to be for the
use of the denomination of christians called

Methodist Episcopal, and a bequest of
$1200 toward the said building, are good.
Baldwin v. Baldwin, 3 Hal. Ch. 211.

31. A bequest to two townships of a fund
to be invested on bond and mortgage for

the use and benefit of the inhabitants of
those townships, the interest to be divided
between the townships in projjortion to

the number of iidiabitants in each, for the
purpose of educating their poor orphan
children, and in case the interest should
not all be consumed for this purpose, the
balance to be appropriated annually to the
poor widows of the township, is a charity
which the court will sustain and effectuate.

Mamn v. Tuckerton Church, 12 C. F,. Gv. 47.

32. Under a trust for the benefit. of the
religious society of Friends, it is the body
of Friends, with their settled and known
characteristics at that time, which is

contemplated in the trust. Ilendrickson v.

Decow, Sax. 571, affirmed, Aug. 1833.

33. The execution under seal of an
assignment for the benefit of creditors, is

the creation of a trust Avhich exists, not-
withstanding the destruction of the in-

strument, and which the court of chancery
will establish and execute. Alpaugh v.

Roberson, 12 C. E. Gr. 96.

See CoxTRACTs, 1 181, Coxveyance,^? 161,

165, 272, 308, Debtor axd Creditor, | 11,

Devise, H 86, 87, Legacy, Powers, I.

(ii) Precatory words, &c.

34. When a testator devised to his son
J. and to his daughter H., equally "to
them, their heirs and assigns for ever,

hoping and believing they will do justice
hereafter to my grandson, H. V. D., to the
amount of one-half of said homestead
farm." Held, that no trust is ci'eated by
such a devise in favor of the grandson.
Van Duyne v. Van Duyne, 1 McCart. 397,
reversed, 2 McCart. 503.

35. There is an obvious distinction, not
clearly recognised in the books, between
the creation of a trust and the regulation
of a subsisting trust or the disposal of the
trust fund. Precatory words addressed to

an executor or trustee touching the man-
agement or disposition of the trust fund
would be imperative, when the same w'ords

annexed to a devise or bequest, in terms
importing an absolute gift, would not be so
considered. Ibid.

36. The real question in these cases
always is, whether the wish, or desire, or
recommendation that is expressed by the
testator is meant to govern the conduct of
the party to whom it is addressed, or
whether it is merely an indication of that
which he thinks would be a reasonable
exercise of the discretion of the party,
leaving it, however, to the party to exercise
his own discretion. Ibid.

37. The earlier English authorities,

adopting the principles of the Roman law,
establish the rule, that words expressing
hope, wish, expectation, confidence,
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ur recommendation, will create a trust as

against a devisee ur legatee. Ibid.

38. Tlie current ofauthorities of late

years has been against converting the

legatee into a trustee. A strong disposi-

tion has been manifested by the courts to

limit, rather than to extend, the doctrine

of raising trusts upon words of recommen-
dation. Ibid.

39. "It is my wish," taken in connec-
tion with what follows, is the same as if the

donor had said, " it is mv will." Ward v.

Peloubet, 2 Stock. 304, 306. See Legacy.

§ 274.

40. Whenever the gift over is valid,

equity treats the gift, direction, oi- re-

commendation as creating a trust in

favor of those to whom the gift is made;
and the cases in equity have frequently

arisen upon bills filed by the cestuis qui.'

trust for the recovery of the property.

Annin v. Vandoren, 1 McCart. 135.

See Corporations, U 1^9, 200. Devise,

III, LEG.\cy.

II. Implied.

(a) Resulting.

41. The law never implies, the court
never presumes, a trust, but in cases of ab-

solute necessitv. BuJdwiv v. Cknnpfield, 4
Hal. Ch. 891, 900.

42. Where the considerntiun of a deed
fails, it will be decreed a resulting trust,

for the benefit of the grantor. Hutchinson
v. Tindall, 2 Gr. Ch. 357, 368.

43. There is no resulting trust to the
heir, when all the bequests in a will take
effect. Rinrharf v. Harrison, Bald. C. C.

177.

44. It is a settled principle that where
one person purchases property for a stran-

ger, and the purchase money is paid by
the stranger, or out of his funds, although
the title is taken in the name of the per-

son making the purchase, a trust results,

and the land is held in trust for the per-
son whose money is paid. This trust

arises without any declaration in writing.

Cutler V. Tuttle,^^C. E. Gr. 549 ; Howell \.

Howell, 2 McCart. 75 ; Stevens v. Wilson, 3
C. E. Gr. 447 ; Depeyster v. Gould, 2 Gr. Ch.
474, 480; Johnson v. Dougherty, 3 C. E. Gr.

406 ; Wheeler v. Kirtland, 8 C. E. Gr. 13,

c;vse modified, 9 C. E. Gr. 552 ; Havens v.

Bliss, 11 C. E. Gr. 363.

45. Where real estate is in fact paid for

with the funds of a company, there is

clearly a resulting trust in favor of the
company, although the deed therefor is

made absolute to a third party, and pur-
ports upon its face to be for his own use

and benefit. Stratton v. Dialogue, 1 C. E.
Gr. 70.

46. When the purchase is made, and the
money advanced by a father, and the title

taken in the name of a son, the ])urchase
would be deemed an advancement ; but
when the purchase is made, and the
money advanced by the son, and the title

taken in the name of the fathei-, the rela-
tion of the parties will not defeat the
resulting trust. Howell v. Howell, •! McCart.
75.

47. When a married woman, with the
consent of her husl)and, contracted for

land afterwards conveyed to the husliand,
and he paid the purchase money, erected a
house on the lot, partly paid therefor, and
secured the balance by his bond and mort-
gage on the premises, which was afterwards
paid 1 >y the wife by money derived from her
own earnings. Held, that these circum-
stances fail to establish any resulting trust

in the wife, or show any interest in the
property in her, paramount to the title of
the husband. Skilhnan x.Skilhnan, 2 Beas.
403, 2 McCart. 478.

48. A resulting trust cannot arise in favor
of a wife who is not able to prove that she
ever owned any property or money that
could have been the consideration, al-

though the deed in question was volun-
tary. Andrews v. Farnhani, 2 Stock. 91.

49. Where a wife takes title to real estate

in her own name, but pui'chases it with
the money and as the agent of her hus-
band, in the absence of any prouf uf set-

tlement of the property upon her, there is

a resulting trust in the husband's favor.

Per.^ons v. Per.wm, 10 C. E Gr. 250 ; Bel-

ford V. Crane, 1 C. E. Gr. 265.

50. A mortgage given to secure a del>t

to other persons than the murtgagee,
by implication of law, operates as a re-

sulting trust in their favor, and is ex-

pressly excepted from the operation of the
statute. Sayre v. Fredericks, 1 C. E. Gr. 205.

51. Where a wife ])urchases real estate

for her own benefit, and the purchase is

understood to be made for that iiurpose
by the husband, and he advances the
money therefor as a gift, no resulting

trust is thereby created in him for the
benefit of his creditors. Wheeler v. Kirt-

land, 8 C. E. Gr. 13, 9 C. E. Gr. 552.

52. The docti'ine of resulting trusts ap-

plies only where the trustee pays for the
land, or some aliquot part of it, with
the money of the cestui que tru.'^t. Where
a trustee has taken title to lands, and, as

part of the consideration therefor, has
undertaken to pay certain debts of the

grantor, no trust lesults to a creditor

whose debt the trustee refuses to pay, by
virtue of a receipted bill, given by the

creditor to the trustee, which he might
have used as monev, but did not. Thcdman
V. Canon, 9 C. E. Gr. 127.

53. Where the consideration jiroceeds
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I'nmi two or more persons jointly, a re-

sulting; trust will arise in proportion to

tlic amount of the consitloiation which
tliev have respectively contrii)Ute(l. Cutler

V. fiilfir, -I C. E. Ur.'.VMl. See Shnm-r v.

laaacx, 1 Stew. o20.

54. When the trust is souuht to he
raised as a resultint;" trust from the pay-
ment ot the purchase money, tliere must
he very clear proof of the paymiMit of the
]iurchas(> money by the person in whose
favor a trust hv implication of law is

sou;;;ht to he raised. Ibid.

55. A resulting' trust will not be held to

arise upon payments made by one assert-

ing his claim, in common with the grantee
in the deed, where the consideration is set

ftn-th in the deed as moving- solely from
the latter, unless satisfactory evidence is

offered exhil)iting the portion which was
really the pro|)erty of each, and establish-

ing the fact tliat the payment was made
for some spet'ilic part or distinct interest

in the estate. Ibid.

5G. In this case a farm was purchased
l>y two sons, for their own use; they paid
ail the purchase money that they could
raise, and in order to enable them to pay the
balance, their father mortgaged his own
iarm, and to secure himself for such ad-
vance, took the title for the farm in his

own name. During the lifetime of the
fattier, the sons treated the mortgage debt
as their own, paid the interest on it, and
also used and enjoyed the farm [purchased
as their own, the father disclaiming all

interest in or (control over it. The father
afterwards died intestate as to the farm so
purchased, but by a will, made before the
purcliase, he devised his own farm to the
two sons, charged with the payment of all

his debts. Hfld, that the other heirs of
the fatlier would l)e declared trustees for

the complainants, and they were decreed
to convey their respective interests to

them. Hovell v. Howell, 2 McCart. 75.

57. If only part of the consideration be
])aiil at the time by the piirty claiming the
benelit of the trust, the trust results in his

fav(tr only to that amount, although he
subsequently pays the wliole yjurchase
money

;
yet in this case the whole pur-

chase money must be regarded as paid by
the complainants, and the transaction be-
tween the sons and the father must be re-

garded as a loan by the father to the sons
to enable them to make the purchase.
Ibid.; Baldwiu v. Campfield, 4 Hal. Ch.
891, 906.

58. Although the monej' must be paid
by the ce-sfui que trust, at the time of the
purchase, yet it may be supplied by a
third person, or even by the nominal
purchaser, on credit Ibid. 78.

59. So, a trust will result, although a
part of the money be paid in cash, and a
note given for the residue. Ibid.

00. So, a credit on a mortgage which is

' a. lien on the jiremises, is sufficient, al-

thougli no money was actually i)aid. Df-
-pt'yuter v. Gould, 2 Gr. Ch. 474, 480.

01. When the person to whom the con-
veyance is made, makes the bargain Un-
the purchase for his own benelit, and ob-
tains i)art, or even the whole of the pur-
chase money from another, who knows
that it is to he paid for a conveyance to
the grantee for his own benefit, no re-

sulting trust can arise. Wheeler v. Kirt-
land, 8 C. E. Gr. 13, 9 C. E. Gr. 552.

02. Where A. executes to B. a declara-
tion of trust, declaring that a certain
mortgage has been assigned to him for tlie

benelit of B., and that he holds the mort-
gage in trust for B., it is competent for C.

to show that the money paid for the as-

signment Avas his money, and thus im-
peach the declaration of trust. Hanson
V. First Presbijtcridn Church, 3 Stock. 441.

63. As against an infant, a resulting
trust should not be estiil)lishetl, except by
decree, in a suit regularly instituted. Fol-
ten's Case, 1 McCart. 147.' See Infra, I 229.

64. Where there is a resulting trust, it

must arise at the time of the execution of

[

the deed ; it cannot be raised from subse-
quent matter arising e.v post facto. Cutler

' V. Tuttle, 4 C. E. Gr. 549; Tunnard v. Lit-

tell, 8 C. E. Gr. 264; Midnier v. Midmer, 11
C. E. Gr. 299; Howell v. Howell, 2 McCart.
75. See Supra, § 13.

65. Although the statute of frauds de-
clares." that all declarations or creations

j

of trusts or confidence," etc., shall be ''in

Avi'iting," this is a plain case of resulting
trust, and may be proved by parol. Bald-
tvin V. Johnson, Sax. 441 ; Hutcliiiison v.

Tindall, 2 Gr. Ch. 357.

66. A resulting trust cannot be estab-

;
lished upon oral admissions of the al-

leged trustee, made more than fifteen

years before the witnesses attempted to
i re^jeat them ; the Avitnesses having no
special interest in them, and having made
no effort to retain them ; and there being
no confirmatory evidence of any descrip-
tion. Midmer v. Midnier, 11 C. E. Gr. 299,

12 C. E. Gr. 548.

67. A resulting trust, Avhich is estab-

;

lished by parol evidence, may be destroy-
ed hy evidence of a like nature. Peer v.

Peer, 3 Stock. 432.

See Corporations, || 199, 200, Frauds
AND Perjuries, 1(e)(2), Fraudulent Cox-
VEVAXCES. II 24-28, Husband and Wife,
11 131-135, Insurance, | 89, Sales of Land,
I 215.

(b) Constructive.

'

(i) From fraud or imposition.

68. Where by collusion between certain

creditors of an incorporation, one of them
was chosen to represent all, and to buy,
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at .sherifr's sale, the property covered by
their claims, and by such combination
tiie property was sacriliced. Held, that

the purchaser must be decreed to hold the

title as trustee lor the company and all its

creditors. Hamburg Co. v. EdsaU, 1 Hal.

Ch. 24'.). (;r)8. See S. C. 3 Hal. Ch. 298,

4 Hal. ('h. 141, 1 Beas. 392. Equity, § 588.

G9. If a purchaser at a sherilT's sale of

mortgaged premises, sold by virtue of a

decree for the satisfaction of the mortgage
debt, purchase ns agent for and at the re-

<juest of the comitlainant, and take a deed
in his own name, without paying any
part of the purchase money, a resulting

trust is raised in favor of the complainant.
Depeyster v. Gould, 2 Gr. Ch. 474; Combs
V. Litile, 3 Gr. Ch. 310; Waiker v. Hill, 7

C. E. Gr. 513 ; Johns v. Norris, 7 C. E. Gr.

102, case reversed, 12 C. E. Gr 485.

70. If the plaintiff, at a sherilF's sale,

sees that the defendant is under the im-
pression that the plaintiff is purchasing
for his benefit, and permits him to remain
and act under it, and by means of that

impression, and the co-operation of the

defendant produced by it, purchases the

l)ropcrty at an inadequate price, the

purchase will be held to have been made
in trust for the defendant. Marlatt v. War-
wick, 3 C. E. Gr. 108, 4 C. E. Gr. 439;
Wetzler v. Schaumann, 9 C. E. Gr. 60, 64.

See Contracts, II 40, 42, 211-220, Fraud-
ulent Conveyances, |^ 24-31, Specific

Performance, l[k).

(2) Froin conjidi'ntial relations.

71. An agent attending a sale has no
right t(j buy the property for himself or

another at a price less than will secure
his principal's claim. He will be held a
trustee, and any written trust for another
subject to his principal's trust. Walker
v. Hill, 6 C. E. Gr. 191, 7 C. E. Gr. 513.

72. When an agent for the purchase of

real estate has the deed therefor made in

the name of his wife, but the true con-
sideration for the conveyance was real

estate of the principal, a trust results in

fixvor of the principal. Knowledge by the
principal tliat the deed was so made, and
his consent thereto, would not affect the
trust. Bostleman v. Bostleman, 9 C. E. Gr.
103.

73. The purcliaser in this case, having
been at the time of the foreclosure and
sale the complainant's coniidential ad-
viser in regard to the business and suit,

was disabled by such liduciary relation
from becoming a purchaser for himself.
He must be held to have acted as her
trustee, and be decreed to account. Wake-
man V. Dodd, 12 C. E. Gr. 564, affirming 11
C. E. Gr. 484.

74. A trust refused to be decreed from
the want of proof of contidential relations

between the parties. Barnes v. Taylor, 12
C. E Gr. 266.

See Agency, H 44-47, Conveyance, I 12,

Evidence, | 52, Frauds and Perjuries,

§§ 22, 23. Mortgage, ^? 62, 250, Partner-
ship, II 44, 58, 92, Powers, 11(c), Sales of
Land, §| 201, 214, 215. Infra, | 257.

(3) Purchasers with notice.

75. One of several cediiis que trust can-
not, by purchasing the legal title to the
land which forms the subject of the trust,

defeat the equitable title of the other
cestuis que trust therein, such purchase be-

ing made with a knowledge of their equit}-.

The estate in his hands will be held sub-
ject to the trust. Weller v. Rolason, 2 C. E.
Gr. 13.

76. Trusts are enforced against one who
comes int(j possession of property bound
by a trust, with notice thereof. Shibla

V. Ely, 2 Hal. Ch. 181.

77. F. S. devised and bequeathed to his

wife D., the use of all his estate during his

life, and directed that after her death the
estate should be sold, and the proceeds
divided among certain persons named in

the will. The widow D. was sole acting
executrix of the will. She afterwards
married J. E., who received from her,

at different times, moneys belonging to

the estate of F. S., deceased, and gave re-

ceipts therefor as moneys of the said es-

tate. Held, that because D. was entitled to

the use of the moneys during her life, it

did not destroy the trust character in which
she as executrix held the money, and that

J. E. was bound by the same trust. Ibid.

78. If property is sold, not for the pur-
pose of executing the trust, but for any
other puri)ose, and the purchaser knows it,

he participates in the fraud, and is in-

volved in its consequences; or if the sale

is made under circumstances which would
put a conscientious man on his guard, and
the purchaser acts entirely regardless of

such circumstances, he ought not to be
permitted to derive any advantage from
the i:)urchase. Nicholls v. Peak, 1 Beas. 69.

See Conveyance, p^ 120, 121, 132.

79. A subsequent vendee of such pur-

chaser, is likewise l)0und. Ibid.

80. Where there is a sale of trust prop-
erty under an execution against the

trustee, the purchaser having notice of

the facts creating the trust, will be de-

creed to hold it as trustee. Durling v.

Hammar, 5 C. E. Gr. 220.

81. Where a purchaser from a trustee is

not bound to see the application of the

purchase money, his title to a mortgage
can be defeated only by evidence showing
that at the time of the assignment he
knew that the trustee contenn)lated a
breach of trust, and intended to misap-
propriate the money, or was, by the very
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act, iii>i)lyiii,i:; it to liis own private pur-

pose. Fuxlir V. Dei/. 12 ('. E. (Jr. 599, re-

versiu.u 11 C. E. Gr". 182.

82. Where tlie trustee had a general

power of sale, the laet that the jiurchaser

obtained a niort.ua.ge from him at thirteen

per cent, discount, does not amount to, or

.sufficiently prove, notice. Ibid. 0()4.

S3. Where lands are held in trust, with

power and under a direction containetl

in the trust deed to sell after a certain

time, and in the meantime to lease them
and dispose of the rents in a certain way,
the trustee cannot sell the lands before tlie

appointed time without breach of trust;

and if he attempt to do so, either the sale

will be void, or the grantee will iiold the

property subject to the trust. Ishani v.

J)fl. Lack. li. R. Co., 3 Stock. 227.

S3a. But it scenes that the trustee may
confli'm the sale after the appointed
time for selling has arrived. Ibid.

84. In such case, if the grantee find a

new purchaser for the property, and
consent that the purchase money be paid

into court to abide the disposition of tlie

chancellor, and the trustee approve the

:jale and join in the conveyance, the title

of such new purchaser will be valid and
free from the trust, and will receive the

sanction of the court. Ibid.

85. If the property in respect to which
the claim is made, is purchased by a
party claiming a resulting trust, at a sale

under judicial proceedings, subsequent to

the original purchase. Held, under the cir-

cumstances, not to have been inconsist-
ent with the claim of ownership. Havens
v. Bliss, 11 C. E. Gr. 363.

86. Such purchaser, nevertheless, is coii-

aidered the legal owner of the estate, for

the use of those entitled to the equitable
title. Bayard v. Colefax, 4 Wash. C. C.

38, 43.

86a. Actual possession by the cestui

que trust, is constructive notice to a pur-
chaser. Johns V. Xorris, 12 C. E. Gr. 485,

reversing 7 C. E. (xr. 103.

See CoxvEYAXCE, U 138-141, Devise,

§1 177, 182-187, Estoppel, | 111, Fraudu-
lent COXVEYAXCES, IV, HU-SBAXD AND
Wife, ^ 103, Mortgage, U 239, 245, 246,

Powers, | 115, Sales of Land, |§ 154-156.

III. Appointment and Removal of
Trustees.

87. Where the will enjoins duties per-
taining purely to the office of executor,
and also directs the executor to hold the
balance in trust for the purposes declared
in the will, a trust is created within the

69

meaning of the orph-ins court act. Za-
briskie v. Wetmorc, 11 ('. E. Gr. 18.

88. Wliere, in such case, the duties of
the executorship have been fully dischf^rg-

ed, and the estate settled, and tlie trustee

dies, the orphans court has jurisdiction
to appoint a new trustee. {Rev. p. 777,

'i

114). Ibid.

89. If. in making such appointment, the
proceedings of that court are irregular, the

irregularity cannot be inquired into col-

laterally. Ibid.

90. Query. Whether, under the one hun-
dred and fourteenth section, the orphans
court has power to appoint a trustee to

execute a part of the trusts of a will.

Ibid.

V>1. If such a trustee has been irregu-

larly appointed, he may nevertheless act

and sue as such until his appointment is

set aside, if the orphans court had jurisdic-

tion in the case. Budd v. Hiler, 3 Dutch.
43.

92. Where the offices of executor and
trustee are united in the same person, and
the duties are identical and inseparable, in

case of vacancy the orphans court have
no jurisdiction or authority to appoint a

new trustee. Brush v. Young, 4 Dutch. 237.

93. But where the office of trustee and
that of executor, although united in the

same person, are distinct and separable,
the substitution of a new trustee is within
their jurisdiction. Ibid.

94. Where the whole estate is devised to

the executor in trust for the payment of

debts and legacies, the duties of executor
and trustee are identical and inseparable;

but where a portion of the estate is de-

vised to him for a specific purpose, not
connected with the settlement of the estate,

the duties are distinct, and a new trustee

niav be substituted by the orphans court.

Ibid.

95. Where there was a mistake in a

testator naming trustees who were unin-
corporated, equity granted relief by ap-

pointing others in their stead. McBride v.

Elmer, 2 Hal. Ch. 107.

96. In this case, the court refused to

appoint a married woman trustee of

funds of which she was entitled to the

interest for life, upon considerations of

marital influence, domicil, and near rela-

tionship to the remaindermen. Parker v.

Moore, 10 C. E. Gr. 228.

97. When trustees are discharged from
their trust under the will, several trustees

will be appointed to take charge of difter-

ent portions of the estate, if for any reason
it is nece.ssary or desirable. Ibid.

98. Where a bequest was made to a
Sunday school connected with an incor-

jjorated church, the amount to be placed
at interest on bond and mortgage, so that

it might annually receive the interest for

the purpose of procuring books for said

school, th& court appointed the church
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corporation trustee to receive the money
bequeathed, on the trust declared in the

bequest. Mason v. Trustees of Tuckerton

Church, 12 C. E. Gr. 47.

99. Under a bequest to two townships of

a fund for the education of orphans resid-

ing therein, the township corporations
are not proper trustees of tlie fund. A
trustee will be appointed by the court.

Ibid.

100. For satisfactory, sufficient cause,
equity will direct a change of trustees.

O'Kill v. Campbell, 3 Gr. CIk 13.

101. A trustee will not be removed for

every violation of duty. For acts done in

bad faith, or that have diminished or

endangered the trust fund without bad
faith, it is the duty of the court to re-

move him. Lathrop v. Siiialley, 8 C. E.

Gr. 192.

102. But when it appears that the trustee

is a responsible man, of large property,

and engaged in no hazardous business,

and that the fund has not been in any
danger, and that he supposed that the

money was as safe in his hands as in any
investment which he could make, and
that retaining it would save expenses to

the fund, his good faith is not impeached,
and he will not be removed. Ibid.

103. Whether a co-trustee who has paid

no attention to tlie fund, but left its ad-

ministration entirely in the hands of the

acting trustee, will be removed, depends
upon the conduct of the acting trustee.

Under the circumstances of this case, he
will not be removed. Ibid.

104. Vexatious and troublesome conduct
on the part of a trustee may be good ground
for removing him from the trust, but held
insufficient for that purpose in this case.

Ibid.

105. That the trustee was discharged as

a bankrupt, three years before the bill

was tiled, is not sufficient ground for re-

moving him. Cooper v. Cooper, 1 Hal. Ch.
9, 11.

106. A trustee who from long continued
intemperance has become unfit to have
the charge of the trust property will be
removed, and a new trustee will be ap-
pointed. Bayles v. Staats, 1 Hal. Ch. 513.

107. But it is a well settled rule in equity
that, if the acts or omissions of the trustee
be such as to endanger the trust property,
or to show a want uf honesty or a want of
proper capacity to execute the duties, or a
want of reasonable tidelity, equity will re-

move such trustee. Hulcomb v. Coryell, 1

Beas. 289.

108. The removal of a trustee was order-
ed on account of a breach of the trust in
paying over a part of the trust funds to
the husband of the cestui que trust, in the
absence and without the consent of a co-
trustee. Crane v. Hearn, 11 C. E. Gr.
378.

109. When a receiver may be appointed.

See Alpaugh v. Roberson, 12 C. E. Gr. 96.

Equity, § 634.

See AssiciNMENT for Benefit of Cred-
itors, ^ 38, Corporations, | 351, Executors,
III, g 105, Equity, g 638, III(c)(13).

IV. Powers and Duties of Trustees.

! (a) In relation to the estate.

j

110. There is no distinction between a
i statutor-y trustee, and one constituted by
j

deed. Bayard v. Colefax, 4 Wash. C. C.

1 38. 43.

111. Under a devise " to H. * * * his

executors and administrators * * * in

1
trust, &c.," the words "his executors and

j

administrators" must be rejected as un-
meaning surplusage, and a freehold

I passes to the devisee. Budd v. Hiler, 3
Dutch. 43, 47.

112. A direction to an executor, " as

soon as convenient after the testator's

death, to have the residuary estate allotted

and set olf in separate portions, and to

hold the same severally in trust until the

coming of age of each of the sons, and as

each son comes of age, to execute and de-

liver to him a sufficient fee simple deed
therefor," does not vest in the executor an
estate in fee to be held by him in trust

for the purposes specified in the will,

where the manifest design of the testator

was that the residuary estate should vest

in his surviving son in possession and en-

joyment., upon his attaining the age of

twenty-one years. Kearney v. Kearney, 2

C. E. Gr. 59, "504.

113. Where the conveyance is to, and to

the use of, trustees, they will take the legal

estate by virtue of the limitation, without

the aid of any reasoning derived from the

nature of the trust. Cueman v. Broadnax,

8 Vr. 508 ; Price v. Sisson, 2 Beas. 168, 2 C.

E. Gr. 475.

114. A deed of trust conferred upon the

cestui que trust the power to request her

trustee to make, execute and deliver any
deed or deeds, instrument or instruments,

whereby to grant and convey the whole or

any part of the premises unto such per-

sons as she should appoint or direct, either

before or after the death of her husband.
Held, that a conveyance made under such
direction by the trustee, upon the same
trusts contained in the original deed had
no relation to or operation upon the equit-

able estate ; it transferred the mere legal

title, and thereby ertected a change of

trustees for the convenience of the cestui

que trust. Ibid.
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115. In construinp: limitations of trusts,

courts of ecjuity a(loi)t the rules of law
api)li('ablo to legal estates. Price v. Si.inuii,

2Beas. KuS, 2 C. E. (Jr. 475.

IIG. Where a testator, by his will, has
directed his executor to purchase real

estate, and hold it sul)ject to certain trusts

in said will named, hut the deed therefor
contains no declaration of the trust, the
executor will, nevertheless, be declared to

have been seized of the land as trustee for

the purposes specilied in the will. Weller

V. Rolmon, 2 C. E. Gr. 13.

117. A trust estate, held under a deed of

conveyance not declaring the trust, will

be i)rotected against a creditor of the
trustee. Runn v. Mitchell, 12 C. E. Gr. 54.

118. Sales made by trustees selected by
the mortgagors and mortgagees of the
premises, will not be set aside because
probably less than the value of the property
W'as realized therefrom. Pollock v. Keas-
bey, 9 C. E. Gr. 94.

119. Where a devise of a trust to three
children was void as to two of them who
were minors. Held, that the other child,

taking by descent, merged his equitable
title in the legal, and that he held the
other two-thirds as trustee for the minors.
Wills V. Cooper, 1 Dutch. 137. See Cooper
V. Cooper, 1 Hal. Ch. 9.

120. Where a trustee holds the legal
title, and is authorized to sell' the premises
for certain purposes, the estate in his

hands has all the properties and incidents
of legal ownership, and any conveyance
made by him will vest in the grantee a
clear legal title ; and although the trustee,

in making the sale, acts in violation of the
trust, yet the legal estate passes by the
conveyance, and is vested in the grantee.
Stokes V. Middleton, 4 Dutch. 32.

121. The rule appears to be, that if a
part of the assets has been clearly set

apart and appropriated by the executor
to answer a particular trust, he will be
considered to hold the fund as trustee for

the trust, and no longer as mere executor.
This principle is applied to protect the
interests of cestuis que trust. Schenck v.

Schenck, 1 C. E. Gr. 174.

122. Query. How far will it avail to

protect the executor or his representa-
tives. Ibid.

123. There is no particular formality ne-
cessary to the acceptance of a trust. If

a person actually consent, or if he go to

the property and exercise any jDower or
right over it, it may be considered an ac-

ceptance, and especially when the rights

of third persons are involved. Scull v.

Reeves, 2 Gr. Ch. 84. See Bailment, | 2.

124. It is not necessary that there should
be an actual consent either in writing or
by parol ; acts fairly implying a consent
are sufficient. Ibid.

125. If the deed of assignment be exe-
cuted and delivered, and the trust accept-

ed, the trustee cannot, by surrendering
or cancelling the deed, destroy the trust,

or impair the rights of the cestuis que
trust. Ibid.

126. A trust voluntarily assumed, is

none the less binding and comj)lete, be-
cause the trustee acts without promise or
expectation of compensation for his ser-

vices. Th<dman v. Canon, 9 C. E. Gr. 127.

See Wri(jht v. Smith, 8 C. E. Gr. lOG.

127. No assignment in writing is ne-
cessary to transfer the title to securities
delivered under the provisions of a trust

deed. A valid title passes by delivery.
Vreeland v. Van Horn, 2 C. E Gr. 137.

128. A provision that trustees should
have full power to " retain all the trust

property in their hands unsold and undi-
vided until after a specified time," does
not necessarily imply that they should di-
vide the property after that time. Za-
briskie v. Wetmore, 11 C. E. Gr. 18. See
Devise, | 106, Powmcrs, | 23.

129. If a trustee dies without executing
the trust vested in him, the trust sur-
vives, and equity will decree its due exe-
cution. Weller v. Rolason, 2 C. E. Gr. 13.

See Executors, || 116, 118.

130. Security will be required of trustees,
to whom no moral turpitude is imputable,
if they have made a palpable mistake as
to their obligations and duties, and have
displayed ignorance and negligence in the
management of the trust fund, and have
defended a suit in disregard of the rights

of an infant complainant. Holcomb v. Cor-

yell, 1 Beas. 289.

131. Security required of a trustee, who,
having neglected to account in the proper
court, as required by the statute, when
called upon to account, refused and evaded
doing so, and who, when compelled to

account, was found to be the principal
debtor of the estate. Ibid.

132. A trustee, appointed by the orphans
court in the place of one who had died,

may maintain an action for money had
and received, against a person who has
money in his hands which justly belongs
to the trust estate, although the money was
received before the appointment of the
trustee. Budd v. Hiler, 3 Dutch. 43.

133. As a general principle, a trustee

has no power to change the character of
the trust fund; and if he assume the
power of converting real estate into per-

sonal, or personal into real, he acts at his

peril. Quick v. Fisher, 4 Hal. Ch. 674, 778,

1 Stock. 802. See Executors, IV(/), In-

fants, ^ 130.

134. If a change in the character of the
fund be deemed necessary, or for the in-

terest of the beneficiary, it should be
made only with the permission and by
the sanction of a court of equity. Ibid.

135. The rule applies not only to execu-
tors, administrators, guardians of infants

and lunatics, and other trustees specially
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constituted by law, but to all trustees hav-

ing charge of the property of others. Ibid.

1.%. The fact that a trustee will be per-
sonally bound by an award, and the ces-

tui que trust will not, cannot be urged by

the trustee as an objection to interference

for the protection of the rights of the ces-

tui que trust. Although he may not be

concluded by the award, it may, and in

most cases must, operate to his prejudice.

Cram v. Moore, 1 McCart. 436. See Arhi-

TRATION, I 2.

137. If the trustee deem that the inter-

est of the cestui que trust, the remainder-

man, requires repairs to the estate before

he comes of age, repairs will be author-

ized. Kearney v. Kearney, 2 C. E. Gr.

59, 504.

138. Where the duty of a trustee is a

matter of doubt, it is his undoubted right

to ask and receive the aid and direction of

a court of equity in the execution of his

trust. Kearney v. Macomb, 1 C. E. Gr. 189;

Vanness v. Jacobus, 2 C. E. Gr. 153 ; Att'y-

Gen. V. 3Ioore, 4 C. E. Gr. 503.

139. Where a testator bequeathed to

trustees a legacy for the benefit of an un-
married daughter, with directions, that if

she should desire to. have the money laid

out in the purchase of real estate for her
use and convenience, whether married
or otherwise, the trustees should tnke the

title for any property so purchased, in the

name of such diiughter only. Held, that

the trustees were bound to lay out the

money in the purchase of real estate,

and to take the title in the name of the
daugliter, whenever she should desire it,

although her husband would thereby ac-

quire an interest in the lands which might
be charged with his debts. Vernon v.

Marsh, 2 Gr. Ch. 502.

140. If a trustee exchanges trust prop;
erty for other real estate, and takes the
title thereto in his own name, such prop-
erty so acquired will be considered trust

property to the extent of the value of the
trust property exchanged therefor. And
if no deed has been made b\' the trustee,

and tlie trust property is afterwards for-

feited and given Ijack to the trustee for

breach of conditions, it will enure to

the benetit of the trust fund, not that of
the trustee. Blauvelt v. Ackerman, 5 C. E.
Gr. 141.

141. A trustee is not relieved from his

incapacit}^ to become a purchaser at tlie

sale of the real estate of his cestui que trust,

by the fact that the legal estate therein
is not in him. Staatu v. Jirre/eu, 2 C. E. Gr.

297, 554.

142. A trustee cannot transfer a trust

estate to his own use, nor will he ix; per-

mitted to make any profit, gain or advan-
tage to himself out of the trust estate in

hi^ hands. Trenton Bankiru/ Co. v. Wood-
ruff, 1 Gr. Ch. 117.

143. If a trustee becomes a purchaser at

his own sale, it is optional with the cestui

que trust to treat him still as trustee. The
trustee can derive no lienelit from the pur-
chase. If he has acted without moral tur-

pitude, a court of equity may protect him,

I

so far as to give him a lien on the property
\ for any advances of a reasonable nature

I

which he may have made. If he has been

I

guilty of actual fraud, this court will not
I protect him. Mul/ord v. Minch, 3 Stock.
' 16.

144. A sale of the trust estate to the

j

father of the trustee for $910, when .$6000

j

had been publicly offered therefor, will

be set aside. Outwcder v. Berry. 2 Hal. Ch.
63, 69.

144a. Equity will not permit a trustee

to evict a guardian of the cestui que trust

from the possession of the trust estate,

nor to recover the rents and profits of him,
in an action for use and occupation. Trum-
bull V. Gibbons, Oct. 1824, Williamson, C.

See Alteration, | 13, Assignment for
!
Benefit of Creditors, i^ 35-38, Descent,

I U 11, 12, Ejectment, U 63, 64, Eminent
I Domain, ?§ 56, 214, 218, Executors, IV,

1
Merger. | 5, Powers, 1(6), 11(c), Sales of

I

Land, | 153, Statutes, ^ 281.

(bj As to cestui que trust.

145. It is the universal rule, that a
trustee nuist not put himself in a position

in which he will be tempted, from the in-

fluence of self-interest, to take advantage
of his cestui que trust. Staats v. Bergen. 2

C. E. Gr. 297, 554; Stewart v. Lehigh Valley

R. R. Co., 9 Vr. 505, 522.

146. Where the whole beneficial interest

in the land directed to be converted into

money, belongs to the person for whose
use it is given, equity will not compel the
trustee to execute the trust against the

wishes of the cestui que trust, but will per-

mit him to take the land, if he elect to do
so before the conversion has actually been
made. Fluke v. Fluke, 1 C. E. Gr. 479.

146a. Butwliere there are several cesluis

que trust taking interests under the will

different from what they would as heirs-

at-law, it is no case for the application of

the doctrine of election, and the executor
nuist perform the trust created by the
will. Ibid.

147. An estate held under a will in trust

for several persons, the income of the

shares to be paid to them, severally, during
their lives, and at their death, to their

children, will not be dismembered, and
the share of one of the ccstuis que trust direct-

ed to be paid over to a trustee, appointed
for him,upon his own application, though
the appointment was duly made by a court
of competent jurisdiction, when the divisi-

bilitv of the trust fund and the right of
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the cestui nufi truM to have the share of the
fund in wliich he has a hfe interest separa-

ted from the estate, are open (juestions

;

and wliere such disnienihernient of the
estate would do viohMice to the testator's

intention, and defeat his manifest design.
Zabrhkie v. Wetmore, 11 C. E. tJr. 18.

148. An a{)portionment of trust funds
among cfsluis que trust, not actually made,
but existing only in the mind of the
trustee, is not Innding on the cfstids qufi

trust. Ashurst v. FHd, 11 C. E. Gr. 1.

140. A trustee's purchase of land at a

sheriff's sale will l)e declared, in equity,

to enure to the l)onefit of the cei<fui que
tru.st, where the bill wa.s on a mortgage
held by the trustee in trust, his bid not
being sufficient to pay oil" sucli mortgage,
and the land sold being subject to two
other mortgages in which the cestui que
tru^t liad an interest. Staats v. Bergen, 2

C. E. Gr. 297, 5.54.

150. The circumstances stated under
which a court of equity will hold invalid

a mortgage, taken by the trustee from
his cestui que trust. Perrine v. Perri)ie. 3
Stock. 142.

151. A cestui que trust is entitled to liave

paid to her yearly, tiie interest on the fund
held in trust for her, without any deduc-
tions for commissions, until commissions
are allowed and settled by the proper
court. Lathrop v. Snialley, 8 C. E. Gr. 192.

152. A ti'ustee who uses the trust fund
in his own business, like any other debtor,
must seek tlie cestui que trust to pay the
interest. Ibid.

153. Where both trustee and cestui que
trust were in laches in regard to the execu-
tion of the trust, interest was refused tlie

latter. Smith \. Howell, 2> Stock. 349, 360.

154. Cestuis que tru.^t cannot be periuitted,

in a court of law, to set up their equita-
ble estate against the legal estate of their

trustee. Bayard v. Colefax. 4 Wash. C. C.

38, 42.

See E-jErTMEXT. \ s3, 11(a)(2), Equity,
I? 31. 879, Estoppel, § 163, Executors,
Ik 252. 444, Infants, \ 103, Limitations,
k 6, I(rfj, Eeligious Corporations, | 29.

(c) As to co-trustee.

155. Upon the death of one of several
co-trustees, the oflB.ce of trustee will de-
volve with the estate upon the survivor,
and ultimately upon the heir or personal
representatives of the last survivor. Schenck
v. Schenck, 1 C. E. Gr. 175.

156. When lands are conveyed in trust

to sell, both trustees must unite in the
conveyance, in order to execute the trust.

If one conveys, it will only transfer his

legal estate, subject to the trust. Boston
Franklinite Co. v. Condit, 4 C. E. Gr. 394.
See Executors, ? 248, Powers, 11(a).

156rt. t^uery. Whether both trustees must
join in.one deed. Ifjid.

157. A discretionary power in trustees
to make a gift, whicli is matter of bounty
merely, and not of right, cannot be exer-
cised by one trustee alone. The concur-
rence (jf l)Oth is necessary. Crane v. Hearn,
11 C. E. Gr. 378.

158. Wliere tliere are two executors of
a will, in another state, and only one of
them has qualified here, he alone may as-
sign a mortgage on lands in this state.

Dolnuin v. Cook, 1 McCart. 56, 64.

159. If a trustee, by his own negligence,
suffers his co-trustee to receive and waste
the trust fund, when he has the means of
preventing such acts by the exercise of
reasonable care and diligence, he will be
held responsible for the loss. Schenck v.

Schenck. 1 C. E. Gr. 175 ; Laroe v. Douglass,
2 Beas. 308.

16i). Upon being made aware of the in-

tended act, it is the duty of a trustee to

protect the trust estate from any misfeas-
ance of his co-trustee, by olitaining an
injunction against him : and if tlie wrong-
ful act has been already committed, to take
measures, by suit or othei'wise, to compel
the restitution of the property, and its ap-
plication in the manner required by the
trust. Crane v. Hearn, 11 C. E. Gr. 378.

See Estoppel, ?§ 81, 89, Executors, VKc),
? 121.

fd) As to third persons.

161. After the death of the husband,
and while the defendant held the legal

title, a S700 mortgage was cancelled, and
the complainant executed to the defend-
ant another mortgage, of $1,200. Held,
that in case of a mortgage executed under
such circumstances, a court of equity will

require the mortgagee to prove the con-
sideration of his mortgage. Perrine v.

Perrine, 3 Stock. 142. See Husband and
Wife. | 92.

162. J. C. mortgaged lands to C. C, and
aftei-wards conveyed the lands to C. C., in

trust to apph- the rents and profits towards
paying the mortgage and a certain note
given hy J. C. to P. S., until a sale could
be made of the premises at a fair price,

and then to sell the same, or any part
thereof, to pay the mortgage and the note,

and to pay the residue of the proceeds of

the sale to J. C. C. C. went into posses-

sion of the lands. J. C. afterwards died,

intestate, leaving infant heirs. C. C. as-

signed the mortgage to P. A. J,, who filed

his bill of foreclcsure thereon. Pending
the foreclosure suit, P. A. J. recovered
judgments at law against C. C on his per-

sonal liabilities, and caused executions to

be levied on " all the right, title and inter-

est" of C. C. in the premises so conveyed
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to him in trust. On bill filed by C. C. sale I

under the said levies was enjoined. .And
on motion to dissolve, without answer,

the injunction was retained. Campfield v.

Johnson, 1 Hal. Ch. 245.

103. As a general princij^le, when an

execution creditor has acquired an equit-

able lieu, it cannot be destroyed or im-
paired l)y any voluntary act oftbe debtor

ur his trustee. Halsted v. Davison, 2 Stock.

2\)0.

164. The fact that a third person con-

sented to take a mortgage on trust prop-

erty, from the trustee, for a large amount,
with an agreement that one-half thereof

was for the benefit of the trustee, without
knowing whether the money was actually

advanced by the trustee, or how it was ap-

propriated, is sufficient to warrant a full

investigation. Miller v. Ford, Sax. 358, 368.

165 The trustees of a religious, literary

or other benevolent association, irrespect-

ive of any special power conferred by
their charters, cannot jiurchase and hold
real estate under trusts of their own cre-

ation which shall i)rotect their property
from the reach of their creditors. Magie
V. German Church, 2 Beas. 77, "2 McCart.
500.

See Ejectment, I 82, Religious Corpo-
KATIONS, I 22.

V. Rights of Cestui que Trust.

166. Under a declaration of trust :
" 1.

To pay to A. M., or to her order, such
dividends as may be declared by said bank
during her natural life. 2. At her decease,
to pay the same to S. V., or to her order.

3. After the decease of said S. V., then to

transfer the said stock to A. M. V., for her
sole use and benefit." Held, that the in-

terest of A. M. V. vested at the creation
of the trust. Whitehead v. Stryker, 2 C. E.
Gr. 278. See Devise, II, Legacy, II, | 273,
Powers, § 51.

167. The relation of the cestui que trust

to the donor and the circunistances under
which the trust was created, may be shown
by parol, notwithstanding the trust was
created by writing. Ibid. 281. See Lec;-

ACY, § 124.

168. Conveyance of land to B. B. C. and
wife in trust, to receive rents and profits,

<tc., during the minority of their children,
and apply the same to their maintenance,
and, immediately after they come of age,
then in trust to convey the land to all such
of the children as may then be living, and
to the lawful issue of such child or chil-

dren as may then be deceased, in equal
shares, as tenants in common in fee, &c.

B. B. C. survived his wife, and died having
first, among other things, devised all the
residue, remainder, and reversion of his

estate, &c., to his three children, Ralph,
Sarah, and William, to be equally divided

between them, &c., Ralph, being then of

age, and Sarah and William minors. Held,

that B. B. C. and wife took a trust estate

under the conveyance ; and B. B. C. sur-

viving his wife, the legal title, subject to

the trust, devolved on him. Wills v.

Cooper, 1 Dutch. 137.

169. A l)ond and mortgage sold by the

assignee of a bankrupt mortgagee, and
afterwards sold and transferred by the
purchaser at such sale to a third person,

in trust for the mortgagor, cannot be
enforced against a prior grantee of the

mortgagor, holding under a deed with
covenants of general warranty and against

encumbrances. Ward v. Price, 1 Beas.

543.

170. A legacy in the hands of an execu-
tor upon no trust except to pay it over
to the legatee, is not a trust within the

meaning of the exception of a trust cre-

ated by some person other than the debtor
himself, and whose transfer to the debtor
cannot, therefore, be prevented by pro-

ceedings for discovery against him under
the supplement to the chancerv act, of

March 20th, 1845. {Rev. p. 120, § 88).

Bacon v. Bonham. 12 C. E. Gr. 209. See
Equity, U 192-196.

171. On a promise by A., in considera-

tion of receiving a deed for land from B.,

to pay C. a certain sum on the death of

B., if the object of B. was to provide means
for C. in such a way that he could not

squander them, nor his creditors reach
them, C. cannot enforce its payment to

himself, for that would defeat the grant-

or's object. Arnwinc v. Carroll, 4 Hal. Ch.

620, 886.

172. The trust being for his own benefit,

the cestui que trust of land cannot invest

his individual property by building on the

land, and thus create a trust in his own
favor of his individual property, to the

prejudice of his creditors. Woodruff' v.

Johnson, 4 Hal. Ch. 120, 729.

173. A cestui que trust, having the right

j

to redeem the whole of a tract of land,

I

cannot claim thereunder the privilege of

redeeming a part. Combs v. Little, 3 Gr.

[

Ch. 310, 312.

174. A sealed instrument reciting " I do

I

hereby transfer to R., or his assigns, my
1 one-fourth interest in the house and lot,

' &c.," is an executed contract, and con-

veys file grantor's interest in the premises

;

stich interest being an equitable one, and
the grantor the cestui qus trust. Rogers v.

Colt, 1 Zab. 18, 704.

175. Where a cestui que trust is by the

;
trust deed required to make appointment
by writing attested by two witnesses, the

court will not presume from a mere set-
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tlement of the trustees' iiccouiits, and an
assignment of securities by one trustee to

two t)thers, that such was the intention

of tlie c/'stiti que trust. Lippincott v. Stokes,

2 Hal. Ch. 122, 150.

iSee CoMMOx Carrikr, ^ 23, Corpora-
tions, ? 110, Distribution, ? 22, Eminent
Domain, ? 21G, Equity, ^ 302, Expxution,
i'^ 94-98, ExKCUTORs, | 106, Husband and
WiFK, § 92, JuDciMKNTS, ? 29, Lkgacy. ^? 44,

45, 195, 190, F(,)oH, ? 8, Religious Corpo-
rations, ?§ 20, 25, 26, 28, Sai.es of Land,
^215.

to a fund creating a trust for mere charita-
l)le purposes cannot call the trustees of
that fund to an account for a misapplica-
tion of the fund or any otlier bi'each of
the trust. There must be something
peculiar in the transaction, beyond the
mei-e fact of contribution, to enable a con-
tributor to a charital)le fund to question
the disposition thereof. Ludlmn v. Higbee,
3 Stock. 342. See Religious Corpora-
tions, I 21.

See Equity, || 146, 147, Executors, § 301,

Infants, I 14. Infra, § 198.

VI. Rights of Donor.

176. If no trusts are declared in the
deed of trust, the trustees hold for tlie

grantors, i)V wav of resulting trust. Bay-
ard V. Cole/ax, 4" Wash. C. C. 38, 42.

177. It is not necessary to a trust that

there should be any transfer of property,
whether the fund be in possession of tlie

donor or of another. The property may
still remain as it was, and the donor may
constitute himself as the possessor, trustee

of it. Eaton v. Cook, 10 C. E. Cr. 55.

178. Securities delivered under the pro-
visions of a trust deed, will not be decreed
to be redelivered at the mere will of the
grantor. Vreeland v. Van Horn, 2 C. E. Gr.

137.

179. The contributors to a fund, raised

and placed in the hands of trustees for

a specific purpose, have a right to be
repaid any surplus not needed for the
object, in proportion to their contril)U-

tions. The claim is founded in equity, and
will be enforced. Abels v. McKeen, 3" C. E.

Or. 462.

180. Where lands are conveyed in trust

for tlie benefit of third parties and their

children (yet unborn), such trust cannot
be revoked or annulled, although the
trustee and all the beneficiaries who
are in being unite in re-conveying tlie

lands to the donor free of the trust.

Ishani V. D. L. and W. R. R. Co., 3 Stock.
227.

181. The mere fact that the title to trust

property is deposited in trustees, will not
deprive the grantor of his control over it,

if his rights are not limited, or in some
way qualified, bv the deed. Sayre v. Sayre,

2 C. E. Gr. 349.
'

182. Where, after the destruction of a
conveyance made under tlie act " to secure
to creditors an equal and just division,

<fcc.," the grantor made an assignment to

other assignees, the latter were enjoined.
Alpaugh v. Roberson, 12 C. E. Gr. 96.

183. As a general rule, tlie contributors

VII. Liabilities of Trustees.

184. If a trustee deals with trust prop-
erty as his own, he takes upon himself all

the risk and responsibility, without the
right or prospect of personal benefit, since
he is liable for the value of the trust

property and all that is gained by it. Blau-
velt V. Ackcrman, 5 C. E. Gr. 141.

185. If a loss has been sustained, from
the trustee exceeding his authority by
an unauthorized and illegal disjiosititui of
the trust funds in his hands, he is liable

f(n- the loss. Quick v. Fisher, 1 Stock. 802,

4 Hal. Ch. 674, 778._

186. A trustee is never permitted to

make any yjrofit for himself in any of the
concerns of the trust. On the other hand,
he is not liable for any loss which occurs
in the dischai'ge of his duties, unless he
has been guilty of negligence, malversa-
tion or fraud. Hainburqh Mailf'/ Co. v.

Edsall, 1 Beas. 392.

187. A trustee is not chargeable with
more than he has received, unless in a
case of gross negligence amounting to

wilful default. Ibid.

188. Where a trustee has invested the
trust fund in business, trade or specula-
tion, he can be called upon to account for

tlie profits made by it, or at the o|)tion of
the cestui que trust, to pay interest iit the
highest rates, and with yearly rests, or
compounded. But it is only in cases of
gross misconduct; never for a mere neg-
lect of duty, as for not investing the trust

funds, but letting them lie idle. McKnight
v. Walsh, 8 C. E. Or. 136, 9 C. E. Gr. 498.

189. A trustee cannot be called to ac-

count for the profits of a business in which
the fund was originally invested law-
fully, merely because he neglected to

withdraw it from that business. Ibid.

190. But where a part of the trust fund
consists of moneys advanced to the trustee,

and the trustee, in violation of the testa-
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tor's directions, neglects to invest, and
continues to use the money in his own
business, and where, by not paying in

his debt, he is enabled to keep certain

railroad shares, of which he actually re-

ceived the income half-yearly, the trustee

will be charged with annual rests and
compound interest. //*/'/.

I'JOrt. The excess on the half-yearly

interest in this case being too small for

investment, the trustee will only l)e held

for the yearly rests. Ibiil.

1")1. The trustee using the trust fund

having retained the interest, must pay
interest upon it from the day it became
due. Lathrop x.Smalley, 8 C. E. Gr. 192.

192. Where a deed was made to C, in

violation of his agreement with T. Held,

that C. must account as trustee to T. for

the amount of his debt, with interest from
the day the deed was received, with costs.

Thalm'an v. Canon, 9 C. E. Gr. 127.

193. Where trustees manage a farm
with prudence, and for the benefit of

the property, and account for the whole
net proceeds, although it might, perhaps,

have been rented for siomcthing nnn-e, yet

they ought not to be charged for the defi-

ciency unless it can be considered as

growing out of their default or neglect.

State Bank v. ^larsh. Sax. 288.

194. Whoever has possession of the land,

either as heir or devisee, before a devise

takes eflect, holds as the trustee of the

persons entitled to the beneficial interest,

and must account for the rents and
profits as such trustee. Cto-yeat v. Cur-

rnit, 8 Stock. 186.

195. A ti-ustee who sells property at an
improper time or without conforming to

the conditions of his powers, will be liable

for a deficiency of the proceeds of sale,

though his intentions were good. He will

be held reponsible for its highest value and
be decreed to account for the difference.

Melick V. Voorhees, 9 C. E. Gr. 305, 10 C. E.
Gr. 628.

196. Where a trustee has kept his ac-

counts in a negligent way, or kept no
accovnit whatever of his receipts, all pre-

sumptions should be strong against him,
and obscurities and doubts sliould not
operate to his advantage, but adversely.
But the rule will not be strictly applied
when it will lead to conclusions at variance
with the reasonable probabilities of the
case. Blauvelt v. Ackerman, 8 C. E. Gr.
495.

197. A trustee, through raising doubts
by the production of conflicting opinions
as to the value of the property, should
not be permitted to derive an advantage
from his improper dealings with the trust

estate, but should rather be compelled to

account upon the basis of estimates made
by intelligent and reliable witnesses on
the part of the centuis que trust. Hanton v.

Cassidy, 1 McCart. 320.

198. Where, under a resolution of the
majority, a surplus fund has passed into the

hands of new trustees, between whom and
the original contributors there is no privity,

such trustees are not accountable to then>

for the fund ; their remedy is against the

original trustees onlv. Abels v. McKeen.
8 C. E. Gr. 462.

199. Costs ordered to be ])aid by trustees

out of their own estate, their conduct hav-
ing been vexatious and troublesome to-

ward the complainant, driving her to seek
relief. Lathrop v. Smalley, 8 C. E. Gr. 192,

196.

200. Costs of the trustees, who have prop-
erly asked the direction of the court,

and the surviving children who have
answered, must be paid out of the trust

fund. A daughter's child not entitled to a

share must pav her own costs. Slack v.

Bird, 8 C. E. Gr. 288.

201. Motion to set aside a sheriff's sale

denied without costs, the applicant acting

in behalf of minors. Vanduyne v. Vau-
duyne, 1 C. E. Gr. 98.

202. Where interest is given against a

trustee, as a remedy for a breach of trust.

costs follow as of course. Frey v. Frey, 2

C. E. Gr. 72; Warbass v. Arinstron;/. 2

Stock. 263, 266.

203. Trustees who did not invest accord-

ing to the terms of the trust, compelled to

pay the costs of the suit, the complainant
having been driven into litigation to estab-

lish the amount of the trust fund. TI'(0'-

bass V. Armstrong, 2 Stock. 263.

204. Where a judicial sale is set aside

on the ground of gross negligence or

abuse of trust, tlie officer making such
sale, as well as the purchaser acting in

collusion with him, will be condennied in

costs. But where there is no charge of

actual fraud or collusion, neither the officer

nor purchaser will be so condemned.
Johnson v. Garrett, 1 C. E. Gr. 31.

205. A trustee has no right to subject

the trust fund to unnecessary charges for

counsel fees. Holcombe v. Holvombe, 2

Beas. 415.

See Costs, IV(rf), E<iUiTY, | 1566, Ex-
ecutors, VI.

VIII. Allowances axd Compexs.a.tion' of
Trustees.

206. The rule of the common law is un-

doubtedly well established, that a trustee,

executor, or administrator shall have no
allowance for his care or trouble. The
court of chancery, independent of any
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statute law or local custom, has, with few

exceptions, adopted (his rule. \V((.rb(t><H v.

Armntron;/, 2 Stock. "JOo.

207. In" New Jersey the rule is different.

P'xecutors, administrators, ,u;uardians, and
trustees, are allowed compensiition by
statute, and the principle upon whicli

allowance is to be made, is regulated hy
statute. The statute declares it shall be
made with reference to their actual pains,

trouble, and risk in settling the estate,

ratlier than in respect to the quantum of
the estate. Ibid.

208. The commissions are a compensa-
tion for the faithful discharge of duty.
Wliere a testator gMve discretion to trustees

to sell land, and dii-ected that, if sold,

the proceetls should be invested in good
landed security. Held, that if the funds
arising from the sale had been in the
hands of the trustees, and had remained
so for a long period without any security,

that they had violated their duty as

trustees, and were not entitled to commis-
sions. Ibid.

209. Under an order for "just allow-
ances," they are entitled only to charges
and expenses. State Bank v. Marsh, Sax.
288.

210. But when by the interlocutory
decree, the master was directed to allow
to the trustees "a just compensation for

their trouble, charges and expenses, in

taking care of the property, making sales

thereof, or otherwise in and al)out the
same," they may not only be allowed for

charges and expenses, but also be com-
pensated for their trouble in taking care
of the property, making sales thereof, and
executing the trust, by a commi-ssion,
which is preferable to the allowance of a
gross sum. Ibid.

211. The master hiiving divided the
direction, and allowed the trustees twenty
dollars per annum for their trouble in the
care and management of the farm, and
for making sale of the trust property, col-

lecting and disbursing the moneys, a com-
mission of six per cent., the allowance
for taking care of the property, being
reasonable, was confirmed, and the com-
mission on the sale of the property,
principally real estate, was reduced from
si.x to four per cent, on the ainount.
Ibid.

212. On a bill to redeem premises pur-
cliased at sheriff's sale under a parol
promise to reconvey, the purchaser, in
addition to the price of redemption, was
allowed a fair compensation for his

time, trouble, and expenses. Combs v. Lit-

tle. 3 Gr. Ch. 310.

213. Where a trustee, for the benefit of
the trust, pays a debt which is a prior lien

on the trust fund, and which it is necessary
to pay in order to protect the fund, the
trustee is entitled to be reimbursed out
of the trust fund, and this constitutes a

first lien thereon. Speci- v. Whitfield, 2
Stock. 107.

214. When the trustee has collected and
charged himsc^lf with the rents arising
from the trust property, in a statenuuit of
an account long open betwefsn the |)arLics,

he will be allowed interest, comi)ntcd
from the date of theyearlv r(H;eipts. lilan-

velt v. Ackerman, 8 C. E. Gr. 495, 10 C. E.
Gr. 570.

215. Under a cestui que tru.'it's appoint-
ment of a trustee to receive money and to

pay it over to him, goods were bought at

the usual pri(;es for his ce.'itui que trust, by
the trustee, of firms in which he was
interested. The interest of the trustee in

the firms, and the want of vouchers for

the payments, or of some written evidence
of authority from the cestui que trust to

make such payments. Held, to be no VMlid

objection to their allowance, if actually

made bv the trustee. Brinkerhoffw Banta.
11 C. E.'Gr. 157. See Powers, § 98.

21G. P , by will, gave one-fourtVi of his

personal estate to Q., in trust for P.'s

granddaughter, M. F., a daughter of (i.. to

be paid to her by the said 1^. as her neces-

sities might require. The ainount of the
trust fund received by Q., was $2094. Q.
bought a house and lot, for $2500, and
took a deed for it to himself; and M. F.

and her family lived in it three years,

with Q.'s permission, and without paying
him rent. During the time, (J. expended
$50lJ in repairing the house. After M. F.

and her family left the house, (I. expended
$522 more in repair. After the death of
F., Q. sold the property for $3000. Held,

that Q. could not render a trust account
based on the principle of charging the
trust fund with the loss consequent upon
the purchase of the said propertj*. Fisher
v. Quick, 4 Hal. Ch. 674. 778.

217. Although a trustee, who has abus-
ed his trust, is entitled to no commissions
as trustee, he will be allowed reasonable
comi)ensation for special and extraordi-
nary services rendered to the cestui que
trust, as defending him on a charge of
murder. Moore v. Zabriskie, 3 C. E. Gr. 51.

218. Where no account has ever been
reported for allowance, and the trust

funds have been retained in his hands,
without distinct and separate investment,
no commissions will be allowed. Mc-
Kniqht V. Wcdsh, 8 C. E. Gr. 136, 9 C. E.

Gr. 498.

219. It' is a fundamental principle in

regard to trust estates, that the trustee

shall derive no gain, benefit or advan-
tage, by the use of the trust funds. What-
ever profit may be made, shall belong-

to and become parcel of the trust estate.

Ibid.

220. Where the trustee had a large

estate invested in lands, stocks, business,

&c., and the trust fund was in his hands
as a loan before the creation of the trust,
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and the trust moneys cannot be traced to

ascertain the profits made, or the form of

investment, it is proper, in stating his

account, to make annual rests, and
charge interest upon interest. Ibid.

221. Interest with annual rests allowed

on the .$1000 retained by the trustee as

commissions, which are disallowed; also

like interest on the balances of income in

the trustee's hands, after the death of the

father, which were held and used bv him.
Ibid.

222. A trustee who fails to invest the
fund, contrary to the directions of the
will, and in flagrant violation of the trust,

uses the money in his own business, is

not entitled to commissions. Lathrop v.

Smalley, 8 C. E. Gr. 192.

223. On account of the questionable
manner in which tlie trust has been per-

formed, commissions disallowed. Blnuvelt

V. Ackerman, 8 C. E. Gr. 495, 10 C. E. Gr.

570.
224. A trustee v.iio brings into court an

account of his dealings with the trust

estate, manifestly unworthy of credit,
is not entitled to comi)ens:ition for iiis

management of the trust propertv. Elmer
v. Loper, 10 C. E. Gr. 475.

224a. Where a fraudulent sale of land
to an administrator was set aside, he was
allowed the cost of necessary repairs.
Johns v. Norris, 1 Stew. 147.

See Confusion of Goods, § 5, Executors,
IV(i/),Vl(^)(3). Infra, ^267.

IX. Kemedies.

(a) Enforcement of trust.

(1) Juriiididion.

225. The jurisdiction of equity to up-
hold, protect and enforce the e.xecution of
charitable uses, does not include the e.\-

ecution of all trust.s, or authorize its inter-

ference in all cases of such bequests.
Where the charity is definite, lawful and
capable of being executed, its administra-
tion properly belongs to the trustees, and
equity will interfere only in cases of abuse
of the trust. AtVy-Geri. v. Moore, 3 C. E.
Gr. 256, 4 C. E. Gr. 503. See Equity,
II (./•)•

226. The court of chancery is vested with
the same jurisdiction over corporate
trusts that it ordinarily possesst's and ex-
ercises over other trust estates. It will

jealously guard against their jierversion
and will hold the trustees personally re-

sponsil)le for a breach. Van Houten v.

First Reformed Church, 2 C. E. Gr. 126.

227. If a trust fund is in danger of being
diverted to the injury of any claimant

having a present or future fixed title there-

to, the administration of the fund will be
duly secured by the court, in such man-
ner as the ccHirt may, in its discretion,

under all the circumstances, deem best

fitted to the end. Tappan v. Ricamio, 1

C. E. Gr. 89.

228. In cases of direct trust, such as

mortgages of real estate, and pledges of
personal proi)erty, the court will give aid

on its own peculiar principles. Disborough
v. Outcalt, Sax. 298.

229. On an application to the court for

an order directing an infant to convey
lands alleged to be held in trust, under
the act entitled, "An act to enable infants

who are seized or possessed of estates in

trust or by way of mortgage, to make con-
veyance of the same." Held, that the court
will proceed under the statute only when
the trusts are created by express declara-
tion, or have been settled by a decree.
But where the existence of a resulting or

constructive trust is alleged, however plain

the proof may be, the court will not estab-

lish its existence in the summary mode
pointed out bv the statute. Follen's Case,

1 McCart. 147."

230. This court will not administer trust

funds created under the laws of another
state, and growing out of the sale of real

estate situate in New .Jersey, in direct con-
flict with the laws of this state, and to the
prejudice of creditors residing here. Hutch-
eson V. Peshine, 1 C. E. Gr. 167.

231. That a complainant presented to

the administrator of an estate, a claim for

which the intestate was bound as trustee,

is no reason why the suit in this court

to enforce the trust should not proceed.
Shibla V. Ely. 2 Hal. Ch. 181.

232. A trust will be carried into eflect,

although a compliance with all the direc-

tions of the statute, in regard to the pro-

ceedings of the assignee, as to matters of

form rather than substance, is impracti-

cable. Scull V. Reeves, 2 Gr. Ch. 131.

233. On proof that a declaration of trust

of real estate has l)een signed according
to the statute of frauds, but is lost, the

trust will be established. Bent v. Smith, 7

C. E. Gr. 560, leveising 5 C. E. Gr. 199.

234. An unexecuted trust, not mani-
fested bv writing, cannot be enforced.

Eaton V. ^Eaton, 6 Vr. 290.

235. A suit in the nature of a suit for

specific performance, requires diligence
in ])erformance and in bringing suit. A
suit for the declaration of a resulting trust

does not require the same diligence. Laic-

rence v. Lawre)ice, 6 C. E. Gr. 317.

236. It is fatal to delay twenty years in

bringing suit to establish a resulting trust,

and until after the alleged trustee is dead ;

and when the parties seeking to establi-sh

the trust, heard the alleged trustee's will

read in his presence shortly before his

death, and knew that the disposition of the
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land, made by tlio will, was inconsistent
with their claim, and tliat if the claim was
enforced, itwonld defeat the scheme of the
will. Mi,fmn- v. Midwn; 11 C. E. Gr. 299,

12 C. E. Gr. 548; Barnes v. T(tyhr. 12 C. E.

Gr. 259.

2:>7. Query. Whether the decretal or-
ders to account, have not settled the
complainant's risiht to maintain his suit.

Bhnvrlt \\ Ackennan. 8 C. E. Gr. 495, 10
C. E. Gr. 570.

See Corporations, ? 110, E,tectment,

? 84, Equity, g| 31, SO, Specific Perform-
ance, ? 158.

(2) Procedure.

(i) Parties.

238. A cestui que trust has a right to

have the discretion conlided to the execu-
tors exercised in a proper, reasonable, and
honest manner, and the court cannot be
dei)rived of its jurisdiction to see that his

rights are maintained and respected. Hol-
comb V. Holcomb. 3 Stock. 477.

239. In a suit brought by a trustee
against the cestui que trust, a court of equity
has jurisdiction to direct an issue devisavit

vel non, and to decree possession of the
land to the trustee to enable him to exe-
cute the trust. Harrison v. Rowan, 4 Wash.
0. C. 202.

240. Upon a Ijill tiled to foreclose a mort-
gage given by a trustee upon the trust

estate, the cestuis que trust are not neces-
sary parties. Miller v. Ford, Sax. 358,
360.

241. Where a sale in violation of a trust

Avas set aside, a decree in favor of com-
plainants was refused, because, after de-
nial by the defendant that they were the
heirs of the cestui que trust, they failed to

prove themselves such heirs. Nicholls v.

Peak, 1 Beas. (39, 77.

See Equity, III(c)(13), Religious Cor-
porations, § 21. Suj)ra, § 198.

(ii) Pleadings.

242. A general charge of abuse of trust,

is not suthcient ground for the interposi-
tion of the court to restrain an executor
or other trustee from further managing
the estate. Cooper v. Cooper, 1 Hal. Ch. 9.

243. Facts showing such abuse should
be made to appear. What facts are not
sufficient. Ibid.

244. Where the whole equity of a bill

rested upon the fact that the defendants
were the trustees of a church, and as such
were violating their trust ; and there was
no distinct allegation in the bill that the
defendants were such trustees, nor that
there existed any such corporate body,
nor any statement of the manner in which

the trust they were charged with violating
was committed to them. Held, that the
informalities and omissions were of such
a charac'ter that they could not be cured
or waived by pleading, or by consent.
Rainier v. Howell, 1 Stock. 121.

245. Wliere a cestui que trust seeks to

restrain waste by the trustee, if the court
has once obtained jurisdiction, it will re-

tain the cause, although it may become
necessary to file a supplemental bill in

order to bring the case fully before the
court. Robbins v. McKnighi. 1 Hal. Ch.
229, 642, 646. See Equity", V(/).

246. Where a bill was filed to set aside
a deed made by a corporation to a trustee,

and, after conveyance by the latter, another
bill was filed to set aside his deed, there is

no such incongruity between the prayers
of the two liills as will prevent relief.

Cutwater v. Berry, 2 Hal. Ch. 63, 70. See
Equity, IV(a)(l)(iv).

247. Upon an allegation of abuse of
trust by a trustee, and collusion with a
third person to defraud the estate, the
failure of the trustee to answer the
charges, was considered one important
ground for continuing an injunction.
'^Miller v. Ford, Sax. 358, 368.

248. In cases for specific performance of

agreements it is now well settled, that if

the defendant, hy his answer, admits the
parol agreement, and insists on the bene-
fit of the statute of frauds, he will be fully

entitled to it, notwithstanding such admis-
sion. But if he admits the parol agree-

ment, without insisting on the statute,

the court will decree a specific perform-
ance, upon the ground that the defendant
has thereby renounced the benefit of the
statute. The same rule of pleading is

applicable to cases where a bill is filed to

enforce a parol trust. Dean v. Dean, 1

Stock. 425.

See Frauds and Perjuries, | 101.

(iii) Evidence.

249. Courts of law will notice a trust,

and who is beneficiallv interested. Sloan

V. Sommers, 2 Gr. 509, 512.

250. The fact of there being a trust may
be made out by jjroof dehors the record.
Green v. Beatty, Coxe 142.

251. The proof of a trust must be satis-

factory. Ward V. Price, 1 Beas. 543. See
Filler v. Porch, 2 Stock. 243.

252. Where a bill claims the execution
of a resulting Jrust, the facts from which
it alleges that the trust results, must be
proved. A complainant cannot make one
case by his bill, and having failed to prove
that, abandon it, and recover upon a dif-

ferent one established by the evidence.

Andrews v. Farnham, 2 Stock. 91.

253. Where there is no substantial vari-

ance between the trust alleged in the bill.
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Remedies,

and that proved, the trust, as proved,
will be established and enforced. Hooper
V. •j^o/mes, 3 Stock. 122.

254. The bill in this case sought to es-

tablish a trust by virtue of an express
agreement. The evidence wa.s of a purely
resulting trust, in an entirely different per-
son, originating almost two years earlier

than that stated in the bill. Held, tiiat the
variance between the allegata and pro-
bata was fatal to relief. Midmer v. Midmer,
11 C. E. Gr. 300, 12 C. E. Gr. 548.

255. The application to amend the
pleadings was properly refused below, the
evidence failing to convince the court that

the complainants were entitled to any re-

lief. Ibid.

256. Parol proof of oral admissions of

a trustee, is admissible, even after his

death, to prove a resulting trust. Ibid.

257. Evidence of parol admissions by a
defendant that he had purchased certain
lands for the benefit of the complainants,
is insufficient, under the statute of frauds,

to create a trust as to such lands, in their
favor, without proof of an agreement
made before the sale. Barnes v. T'o/lor, 12
C. E. Gr. 259.

258. If the answer denies the tx'ust, such
trust must be proved by legal and compe-
tent testimony, although the answer does
not set up the statute of frauds as a defence
to the alleged trust. W/n/te v. Arthur, 2 C.

E. Gr. 521 ; Walker v. Hill, 7 C. E. Gr. 513.
519.

See Assumpsit. ? 78. Equity, §? 915-918rt,

1162, Executors, i 112. Fraudulent Cox-
VEY.\XCES, I 25, Legacy, | 124. Supra, i 62.

(b) Other relief.

259. A court of law will on application of
a centui quetrust, set aside a release fraudu-
lently given in' his trustee to defeat the
action. Green v. Beatty, Coxe 142.

259a. It seems, that an attachment
may be issued for such violation of dutv.
Ibid. 144.

260. Premises purchased at sheriff's sale
and conveyed to the purchaser under a
parol agreement to permit the defendant
in execution to redeem, ordered to be
reconveyed. Comh.'i v . Little, 3 Gr. Ch . 310.

261. It' a trustee, by her misconduct,
deprives the cestui que tru.^t of the free

enjoyment of the trust fund in the mode
])ointed out by the testator, equity may
direct tliat .she shall enjoy it in a different
mode. Oliver v. Oliver, 2 Gr Ch. 368.

262. But this court will not interfere
with the appropriation of the trust fund
so as to direct it differently from the in-

tention of the testator, except in a very
clear case. Ibid.

263. A mere difference of opinion
among the cestuis que tra>il, or aij iiulisposi-

tion to live under the same roof, will not
be sufficient. Ibid.

264. A father placed trust funds in the
hands of his son-in-law, for the benefit of
his daughter. The son-in-law purchased
real estate with the trust funds, and took
the deed in his own name. Held, that
the court would protect the real estate
against a judgment and execution creditor
of the husband. Lathrop v. Gilbert, 2
Stock. 344.

265. Executors having obtained posses-
sion of securities belonging to the trust
fund, were ordered to restore them to the
trustee. Lippincott v. Stokes, 2 Hal. Ch.
122.

267. A. executed to B. an a.ssignment of
two bonds and mortgages, amounting to

about S1300, in trust to collect the nioneys
due thereon, and after satisfying certain
claims against A., to pay out of said money
to C. a debt of $1231, with interest, and to
pay the surplus, if any, to the complain-
ant. A. afterwards filed a bill to set aside
the assignment in favor of C, on the
ground that there was no debt due to him;
that the notes which constituted the pre-
tendefl indebtedness were given without
consideration, and with a view to the crea-
tion of the trust; and that the real con-
sideration of tlie assignment in favc»r of C.

was an agreement by him to maintain the
complainant during life. The evidence
corroborated the allegations of the bill.

C. refused to execute the agreement on
his part. He resists the bill, and attempt-s

to enforce the execution of the trust.

Held. (1) the trust in favor of C. is inop-
erative and void; (2) so much of the
tru.'^t money as has been paid to C. must
be refunded; (3) the balance of the fund
in tlie hands of the trustee, after a proper
allowance for his services, must be paid
to A., and the notes surrendered to him.
Lanning v. Lanning. 2 C. E. Gr. 228.

268. if a parol trust has been executed
by the trustee's performance, he cannot
maintain an action to recover the money
paid by way of such performance. Eaton
V. Eaton, 6 Vr. 390. See Onnes v. Ownes.
8 C. E. Gr. 60. Debtor and Creditor,

I 11.

269. When a member of a lirm holds
lands in trust, and it is necessary that such
lands be sold, if such firm is willing to

give full value, the court may order a sale

and conveyance by the trustee to or in

trust for such firm. Colgate v. Colgate, 8

C. E. Gr. 372.

270. Where there has been a breach of

trust, as where the trustee or guardian has
abused the ti'ust, and changed the (|uality

of the estate to subserve his own interest,

there arises an equity to invalidate his

act, in favor of the person whose rights are
injured. Snowhill v. Snotvhill, 2 Gr. Ch. 20,

case reversed, see Oberle v. Lerch, 3 C. E.
Gr. 346, 350.
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271. When ;i iminiii|iiil coiponition, or

other aj^ent autliorized l>y law, or by the

priiieipal, to eoiitract ami i>ay for an ini-

proveinent out of the fuiuls of the princi-

pal, is willing to aeeept and pay for work
<lone under a contract, wliich is clearly

and heyond (juestion, in suhstantial and
important matters, not done according; to

tlie contract, such cDuduct is a breach of

trust, and the payment will be enjoined
hv courts of equitv. Bond v. Ncuxirk, 4 C.

E. (m-.w;.
272. Delay in asserting the; claim is an

imjiortant circumstance in determining
whether there is a trust or not. Midiner
V. Midmer, 11 C. E. Gr. 2911, 12 C. E. Gr. 548;
Barnes v. Taylor, 12 C. E. Gr. 266. See
Eqiity, '0. Win, 1102, 1103.

273. Courts of equity will refuse relief

even in cases of breach of trust, on account
of laches or unreasonable delay. Ttiis

doctrine is somewhat analogous to the
statute of limitations at law. But the time
which constitutes the laches dejiends on
the circumstances. In this case, the suit

was commenced seventeen years after the
oldest son of the intestate, and live years
after the youngest son, came of age. Held,

not to be such laches as will bar relief. Smith
V. Drake, 8 C. E. Gr. 302.

274. Relief will not be denied by reason
of laches in filing the bill to establish the
trust, if the delay is satisfactorily ex-
plained. Bent X. Smith, 5 C. E. Gr. 190, 7

C. E. Gr. 560.

275. A denial that property is held in

trust does not make the appointment of a
receiver necessary, on the establishment
of a trust. Hamburgh Co. v. Edsall, 3 Hal.
Ch, 298.

276. Where a bill is filed for relief against

a sheriff's sale of the complainants prop-
erty, on the ground that tlie purchaser was
the agent of the defendant in execution,
and purchased as trustee for him ; it is no
objection to granting relief that the trust

was not in writing. Hoagland v. Hoagland.
1 Gr. Ch. 501.

See Arbitkatiox, | 2, Conveyance, ^

288, Devise, | 93, Ejectment, | 84, Equity,

I? 32, 414, 1450, Y(/)(l), Execution, H 96-

101, Infants, | 110a, Injunction, § 323,

Insurance, § 89, Mortgage, I 369. Re-
ligious Corporations, ^ 52, 53.

X. Determination of Trust.

277. A widow's claim of dower in lands
devised to lier husband and another to

sell, forty-six years ago, cannot be sus-
tained. Bernen v. Berrien, 3 Gr. Ch. 37, 40.

278. After the lapse of more than eleven
years, the jury in this case should have

been instructed, that they might presume
the trust created Ijy the iussignmcnt exe-
cuted, and the land reconveyed or released
to the assignor. Den. v. Maaniatj, Spen.
312. See Den. Obert v. Bordine, Spen. 394,

398.

279. A surrender of the trust, and a con-
veyance thereof by tlie trustee, may be
presumed when the object of the trust has
lieen accomplished. Broivn ads. Combs,
5 Dutch. 36.

280. A railroad company executed a
mortgage to J, G. B. and others, and J. G.
B. made agreements for cultivating the
lands, in which he styled himself agent,
and signed as such. Held, that these cir-

cumstances, together with the deed being
made to him as trustee, &c., were sufficient

cvidenci' that the property was conveyed
to .7. G. B. in trust for the company, and
that it was a mere naked trust ; Held, also,

that taking a mortgage from the com-
pany, and acting as agent, as above stated,

were inconsistent with his character as

trustee, and were sufficient evidence from
whicli to presume a surrender of the trust

and conveyance of the land to the com-
pany. Ibid.

281. When the property of the wife is

conveyed to trustees, by marriage agree-
ment, executed before the marriage, and no
disposition is made of the property in the
event of the wife's death before the hus-
band, upon her death the property will go
to her husband. Donnington v. Mitchell, 1

Gr.Ch.243
282. Upon a devise of real estate to

executors in trust to permit a married
daughter " to use and occupy the ftirm

and to take tlie rents, issues and profits

thereof to lier own use during her nat-

ural life, free from any control of her
present or any future husband, and not
to be in any wise liable for any debt or
debts he now owes, or which any future
husband may hereafter contract,'' the
court will not, upon the death of the
husband, permit the trust to be set

aside, or the estate to be conveyed to

the cestui que trust. O'Kill v. Campbell, 3
Gr. Ch. 13.

283. Wliere lands were conveyed to a
trustee for the benefit of a married woman
and her children, free from the control of
her husl)and, and the children while in-

fants joined their trustee and parents in a
conveyance of the lands, and ratified it

by a subsequent conveyance after matu-
rity. Held, that a new trustee would
not be appointed. Williams v. Mabee, 3
Hal. Ch. 500.

284. A trust will be extinguished pro
tanto, by the merger of the legal and equi-

table estates in the cestui que. trust. Wills

V. Cooper, 1 Dutch. 137.

See Devise, I 86, Powers, HI. Supra,

§75.
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USURY.

I. Oper.vtiox of Usury Laws.

II. What Constitutes Usury.

(rt) The contract.

(1) General rule.

(2) As to bills and notes.
(i) Illegal premiums and interest,
(ii) Discounting.

(3) Forljearance.

(4) Brokerage and hiring.

(5) More secured than advanced.
(6) Goods taken as part of con-

sideration.

(7) Assignment of mortgage at

discount.

(8) Fines and discount by build-
ing associations.

(9) Rests in computing interest.

(6) Acts subspquent to the contract.

(1) As ati'ecting legal contract.

(2) As purging usurious con-
tract.

III. The Effect.

(a) Action by borrower.

(b) Amount recoverable by the lender'.

(c) The penalty.

IV. Defence of Usury.

(ft) By parties to the contract.

(6) By third parties.

(c) By corporations.

(d) When a matter of favor.

V. Pleading.

(a) Bill, or declaration.

(6) Ansiver, or plea.

VI. Evidence.

I. Operation of Usury Laws.

1. The laws of this state on the subject
of usury, do not apply to a transaction
having its inception and completion in
another state. Leake v. Bergen, 12 C. E.
Gr. 360.

2. A., living in New York, sold to B.,

also living in New York, a tract of land in
New Jersey, and took B.'s bond for a part
of the consideration money, with seven

per cent, interest, and his mortgage on the
lands conveyed, to secure the payment of
the bond. Held, that the mortgage is not
usurious. Blydenburgh v. Cothnd, 1 Hal.
Ch. 17, affirmed on appeal, Id. 631.

3. The exchange of the pa]jers in New
Jersey at the proper record office will not
make the mortgage usurious, they having
been executed and acknowledged in the
state of New York, and a sufficient reason
for not exchanging them there being shown.
Ibid.

4. A loan made at seven per cent, on 8th
May, 1856, the lender living in Essex, and
the borrower in Middlesex, the land lying
in the latter county. Held, not to be usuri-
ous as the law then stood, under the sup-
plement of April 6, 1855. Marsh v. Lasher,
2 Beas. 253. See Interest, | 27.

5. A debt contracted in another state

in good faith cannot be impeached in this

state for usury, when it does not appear
by any evidence in the cause that the in-

terest taken was illegal in that state, or if

it was, that the validity of the contract is

affected by it. Uhler \. Semple, 5 C. E. Gr.
288.

6. If, on a negotiation for a loan, where
only six per cent, was the lawful interest,

the lender requires and accepts for one-
half of the loan the assignment of a

mortgage on property out of the state,

which carries seven per cent., this does not
constitute usury. Stelle v. Andreios, 4 C. E.
Gr. 409, case affirmed on appeal, 7 C. E.
Gr. 478.

7. The second section of the act against
usury, [Rev. p. 519), by which it is enacted,
that all mortgages made for the payment
of money lent, on which a higher interest

is received or taken than is allowed by the
said act, shall be utterly void, applies only
to securities given contrary to the provi-
sions of the first section of the act, and
does not avoid a mortgage on land in this

state, made and executed in this state, to

secure the payment of a bond upon which
a higher rate of interest is reserved, if the

bond, executed in another state, is valid

by the law of the place of the contract.

Varick v. Crane, 3 Gr. Ch. 128.

8. Where the mortgagor was a resident,

but the mortgagee only had a temporary
residence in this state, and the mortgage
was executed in this state, but delivered to

the mortgagee at his place of business in

New York, and the money was paid tliere.

Held, that the place of the contract is New
York, and interest is to be computed ac-

cording to the laws of that state, although
the mortgagee be described in the in-

strument, as "now of the state of New
Jersey." Ibid.
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Operation of Usury Laws.—What Constitutes Usury.

9. Nor, will the construction he affected

by the circumstance that the bond and
inorti:;atie were ijiven to secure the pur-

chase money ol'iand in this state. Ibid.

See Ti)f!((., § 21.

10. if a jjarol agreement to take interest

at the rate of seven per cent, was made in

the county of Union, where the mortj;atj;or

resided, and the bond and mortgage were
executed there, the contract is clear of

usury! DicrckH v. Kennedy, 1 C. E. Gr. 210,

212.
'

11. The legality of the mortgage cannot
be impaired by the fact that the written

contract which provided for the giving of

the mortgage, was executed elsewhere.
Ibid.

1 l(t. Under the act of congress (/ic/.5, 1861,

p. lOS, I 30), national banks may take any
rate fixed by the laws of the state or terri-

tory where created, and in case no rate is

fixed, the baidc may charge any rate n.ot

exceeding seven per cent. Had the rate

in New York been ten per cent., the bank
could have taken it, and so when the rate

is seven per cent, the bank takes it, not
because that is the rate by act of congress,
but because it is so by the New York
statute. Bramhall v. Atlantic Nat. Bank, 7
Vr. 213.

116. The penal clause in the 30th section

of said act of congress, viz.: "And the
knowingly taking, receiving, reserving or
charging a rate of interest greater than
aforesaid, shall be held and adjudged a
forfeiture of the entire interest which the
note, bill or other evidence of debt carries

with it, or which has been agreed to be
paid thereon, &c.," is not limited to cases
where the bank is authorized to charge
seven per cent, under the act of congress,
but applies, also where a rate is fixed by
the state law, and no penalty provided
by that law for exceeding it. Ibid.

See Bills and Notes, || 1-7, Conflict
OF Laws, ^ 25, Interest.

II. What Constitutes Usury.

(a) The contract.

(1) General rule.

12. Definition of usury. Diercks v. Ken-
nedy, 1 C. E. Gr. 210, 211

.

12a. The question whether a note be usu-
rious or not, does not depend on the form
or legal efficacy of the instrument, but
upon the intention and agreement of
the parties. Miur v. Newark Savings Indi-

tutlon, 1 C. E. Gr. 037 ; Williams v. Williams,
3 Gr. 2r)5, 258; Ifoi/t v. Bridqewaler Copper
Co., 2 Hal. Ch. 253*, 274; Gillette v. Ballard,
10 C. E. (ir. 491. See Infra, | 151.

13. The reservation of interest for money
actually on hand and subject to the call of
the borrower, during the time he is en-
gaged in prei)ariiig and executing the se-

curities, is not usui'ions. Ibid.

14. If a party voluntarily i)ays a cor-
rupt note and gives a lawful note, the con-
sideration of which is the corrupt note,
the latter is not a note " whereon or where-
by a greater benefit is reserved or taken."
State Bank cU Elizabeth v. Ayres, 2 Hal. 130,
133.

15. \\\ the consti'uction of the statute
against usury, courts have held with unde-
viating uniformity, that when the real
transaction was a loan, no shift could evade
the statute. No matter vuider what guise
the loan was concealed, whether by sale of
goods, transfer of stock, taking bond for

larger amoimt than loaned, passing ofi'

depreciated paper, or by any other expe-
dient, the court will strip off the guise,
and ascertain the true luiture of the trans-
action. Campion v. Kille, 1 McCart. 229,
2 McCart. 500 ; Muir v. Neivark Savings In-
stitution, 1 C. E. Gr. 537.

16. To constitute usury, under the stat-

ute of New Jersey, thei'e must be a con-
tract in violation of the act. Howell v.

Auten, 1 Gr. Ch. 44, affirmed, May, 1839;
Varickv. Crane, 3 Gr. Ch. 128.

17. A contract to take for a loan of
money, more than legal interest, though
no illegal interest is actually taken upon
it, is usurious. Clark v. Badgley, 3 Hal.
233.

18. If the original agreement is usuri-

ous, it is immaterial whether the illegal

interest is secured by a distinct instrument
or is included in the instrument which se-

cures the principal. Ibid.

19. The mere taking of usurious inter-

est upon a bond, will not vitiate a valid

instrument, although it raises a presump-
tion of usury. Varick v. Crane, 3 Gr. Ch.
128.

20. To constitute usury a defence on
foreclosure, it must be shown that tlie usu-
rious excess was received by the mortga-
gee or his agent. Spring v. Reed, 1 Stew.
345.

21. It is no valid oljjection to a defence
of usury, that the mortgage sought to be
foreclosed was given for a part of the pur-
chase money upon a contract for the sale

of land, and not for a technical loan of

money. Diercks v. Kennedy, 1 C. E. Gr.

210.

22. Where a policy of life insurance is

issued in good faith at fair and customary
rates, as part of an agreement wherein a
loan to the policy-holder is the other part,

the legality of the loan cannot be ques-

tioned, although it was dependent on the
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takinsi- out of the policy. The transaction
j

nui8t be judged by the criterion of good
j

or bad faith. Homeopathic Mutual Life Ins.
j

Co. V. Crane, 10 C. E. Gr. 418, affirnied, 12

C. E. Gr. 484 ; Washington Life Im. Co. v. i

Paterson Silk Manuf. Co., 10 C. E. Gr. 160.

See Bills and Note.s, § 107, Contracts.

i 151.

[•1] As to hills and notes.

(\) Illegal preniiunis and interest.

23. Where the legal rate of interest has
been reduced by statute, and a new note

is antedated so as to secure a premium
beyond lawful interest, for the extended
credit, it does not vitiate and destroy the

antecedent del)t. Willinuis v. Williams, 3

Gr. 255, 258.

See Bills and Notes, | 2.

(ii) Discounting.

24. The sale of a promissory note or bill,

is one thing; and the transfer of it by a
general endorsement, on a discount, is

another thing. And if the latter contract
between endorser and endorsee be usurious,
the latter can maintain no action against

the maker, or any prior party to tlie instru-

ment, although good in its creation. Free-

man V. Brittin, 2 Harr. I'.il; but see Lovett

V. Demarcst, 1 Hal. Ch. 113, 118.

25. On the sale of a note or bill, though
the vendor obtain for it, a sum tar below
its real or apparent value, there can be no
usur}', unless such sale was only a device
to evade the statute against usury. Ibid.

26. If a party making a discount in the
ordinary course Of trade, and looking
to the endorser, ui)on his contract of en-
dorsement, for ultimate indemnity, retain
more than legal interest, it is not neces-
sarily and per se, usurious ; it may be so,

or it may not ; at most it will be only prima
j'acie usurious, and be so considered unless
it be shown tliat the excess was taken for

a lawful purpose, and constituted no part
of the contract or condition on which the
discount was made. Ibid.

27. Promissory notes are personal chat-
tels, and like other property may be sold
for what they will bring; but if a note be
transferred by genei-al endorsement as se-
curity for a loan obtained at a usurious
rate of interest, the endorsee cannot en-
force payment of the note. Durant v.

Banta, 3 Dutch. 624.

28. Where a bank discounts a, note at
the usual rate of interest, upon condition
that the person ottering the note for dis-
count shall receive as cash post notes pay-
able at forty-five, sixty, aiul ninety days,
and the said post notes are paid and re-

ceived as cash for tlie said note thus dis-

counted, it is usurious. State Bank at Elis-

abeth V. Ai/res, 2 Hal. 130.

29. Where it appeared that the cashiei"

in making his calculatiKjn considered
thirty days a month and twelve jnonths a
year, and that in pursuance of a proposi-
tion of the defendants he deducted from
the net proceeds of tlie note one per cent,

for a draft on N., where, at the defendant's
request, the note was to be paid. Held, to

be as much a mistake as if made in add-
ing or substracting figures, the cashier
swearing that he was not aware that the
bank received more by that mode of cal-

culation than the legal rate, and that he
intended to take no more. Su.'ise.v Bank v.

Baldwin, 2 Harr. 487, 496.

See Bills and Notes, ?? 2, 90, 167. Infra,

U 62-67.

(3) Forbearance.

30. The taking of illegal interest, either
upon a lending of money, or upon tlie

forbearance of a debt, constitutes usury.
Diercks v. Kennedy, 1 C. E. Gr. 210.

31. The forbearance, or giving time for

tlie payment of a debt, is in substance a
loan. Ibid.

32. A mortgage being due, the mortga-
gor, in consideration of a note in the sum of

$500 given by the mortgagee, promised to

give time for the payment of the principal
debt. Held, that sucli promise was not
binding, and that the mortgage could be
foreclosed before the expiration of such
extension. Jones v. Trusdell, 8 C. E. Gr. 554.

See Bills and Notes, U 23, 109, Con-
tracts, ? 84, 294, Interest, § 26. Infra,

I 67.

(4) Brokerage and hiring.

33. The payment of illegal brokerage to

an agent, as a premium for effecting a loan,

where no part thereof is received by
the mortgagee, cannot taint the loan
with usury. Oniover v. Van Mater, 3 C. E.
Gr. 481. See Smithy. Hollister, 1 McCart.
153. Supra, | 20.

34. Nor could the fact that the borrower
knew of such illegal brokerage, taint the
loan. Ibid. 486.

35. The fact that the mortgagor, an in-

corporated company, was in straitened
circumstances, and that the mortgagee,
who advanced money for their relief, at

the time of making the loan, engaged his

services at a high price, and took certain

shares of their stock as an additional bo-

nus for his services, requires explanation
to relieve it from the presumption of
usury. Griffin v. N. J. Oil Co., 3 Stock.

49, 51.
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3(;. If :i luortgacjeo exacts, as part
considei'ation Ibr llie loan, that the com-
pany shall employ him as its officer, or

agent, at an exorbitant price, when his

services are not needed, and were not ex-

pected to be and were not in fact to be
rendered, tlie contract is usurious. Ibid.

87. An agreement resulting from an
oH'er made by B., and accepted by G., in

the following terms: "I will lend you
$5000, without interest, and will aid you
in every way possil)le ; will attend to your
linances and books, and lielp you all -I

can, if you will give me tlie clioice of

rooms, and board for myself and family.

Sec." Held, not to be usurious, either on
its fiice, or upon the testimony. Gillette v.

Ballard, 12 C. E. Gr. 489, affirming 10 C.

E. Gr. 491.

38. A chattel mortgage given to secure
tlie $5000, and calling for interest thereon,
while B. was receiving compensation for

its use under the original agreement.
Held, not to be usurious, it appearing that
the mortgage had been so drawn through
inadvertence, and not as the result of a
corrupt agreement. Ibid.

See Agency, g? 66, 67, Contracts, | 222,

Partnership, § 21. Infra, § 42. Supra,

i 20.

(5) More secured than advanced.

39. A. agreed to convey to B. a tract of
land for $500. B. api^lied to C. for a loan of
that amount. C. agreed to loan B. $550
upon his giving a mortgage upon tlie said
tract for $850, with interest at seven per
cent. Upon agreement between the par-
ties, A. executed a deed to B. for the land
for the nominal consideration of $850, B.
giving A. a bond and mortgage for that
amount. A. assigned the mortgage to C.

in pursuance of the agreement for $550;
$50 in cash to be paid to B. Of this amount
nothing was actually paid to B. Upon a
bill to foreclose, tiled by C. to recover the
nominal consideration of $850. Held, tliat

the mortgage itself is not usurious, being
in form for $850, but in reality for $500.
Walter v. Lind, 1 C. E. Gr. 445.

40. But the transaction between C. and
B. was clearly usurious, and cannot be
enforced as to the $350 beyond the amount
actually advanced. Ibid.

41. In such case it is a misapprehen-
sion of the character of the transaction
to regard it, not as a loan of money to the
mortgagor, but as a sale of the mortgage.
Ibid. 450.

42. Where the mortgagor agreed to pay
B. $100 for his services in getting tlie

monej' for which the mortgage was given,
and B. himself advanced the money and
took the mortgage retaining the $100 from
the amount for which tlie mortgage was

70

given. Held, that the mortgage is usu-
rious. Bennett v. Jladaell, 8 C. E. Gr. 174

;

Meeker v. Di.^se, 11 C. E. Gr. 218.

43. An agreement by a borrower upon
moi'tgag(% to allow the lender to retain
part of the land mortgaged, after l)eing

repaid principal and interest-of the loan,
if it is a part of the nu)rtgage transaction,
is usurious, and will not be enforced, either
at law or in equity. Gleason v. Burke, 5 C.

E. Gr. 300.
_

44. But if such an agreement is inde-
pendent of the loan and mortgage, and
not made in consideration of the loan, or
the condition of its being made, and capa-
ble of being sustained, without reference to

them, eithex as a sale on considei'ation or
as a gift, it may be enforced. Ibid.

44a. And, though the agreement was not
in writing, effect will be given to it by
limiting the quantity of land to be recon-
veyed, on ordering redemption. Ibid.

See Mortgage, 'il 58-60.

(6) Goods taken as part of consideration.

45. The selling of goods, or stock, or
property of any kind, at a price beyond its

value, as part of a loan, by way of cover
or pretext for oljtaining more than the
legal rate of interest, will taint the whole
transaction with usury, and destroy the
validity of the instruments given for the
loan. Grosvenor v. Flax Manuf'g Co., 1 Gr.
Ch. 453 ; Diercks v. Kennedy, 1 C. E. Gr.
210,211. [iiev. p. 519, § 2].

46. Where the mortgagee agreed to
make a loan, provided the mortgagor, a
manufacturing company, would take
stock of their own company, as part of
the sum advanced, if the price fixed upon
is fair, the mortgage is a valid lien. Ibid.

458.

47. B. agreed to loan to C. $2800, on
condition that C. would receive from B.
$800 in goods, at prices fixed by B., and
pay, or allow B. to retain, hve per cent.,

or $100, on the remaining $2000, and give
to B. his bond and mortgage for $2800,
with lawful interest. Held, to be usurious.
Brolasky V. Miller, 4 Hal. Ch. 626, case
reversed, Id. 789, 1 Stock. 807.

48. It was agreed that C. should lend W.
.$2000, on interest, and that W. before re-

ceiving all the money for the loan should
give C, a wagon, of the value of $100, over
and above the legal interest, and tliat to

secure the repayment of the $2000, with
legal interest, W. should give C. a bond
and mortgage. Held, usurious. Oummins
v. Wire, 2 Hal. Ch. 73. See Infra, I 153.

49. Where the loan was for .$2000. of
which $800 was received in cash, and
$1200 in stock, at a price beyond its mar-
ket value, and which was immediately sold
by a broker for the benefit of the borrower,
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at a loss of about $300. Held, usurious and
void. Roberts v. Sears, cited in Campion v.

Kille, 1 McCart. 229, 233, Greeri, C. ; Muir
V. Newark Savings Institution, 1 C. E. Gr.

537, 540.

See Evidence, I 228.

(7) Assignment of mortgage at discount.

50. If the mortgagee contract with
the assignee for a loan and procure the

assignment of the bond and mortgage to

the assignee as security for the loan, at the

same time paying him a bonus for maldng
the loan, the security in the hands of the

assignee (the complainant) would be viti-

ated, because intended to enforce a usuri-

ous contract. Donnington v. Meeker, 3 Stock.

362, 365.

51. But where the mortgagor testified

that he gave "D. (the assignee) the pre-

mium for the accommodation of furnish-

ing to G. (the mortgagee) the money for

the bond and mortgage," the assignee does
not make a loan to the mortgagor, and
take the assignment as his security for the
loan. Ibid.

52. If the a.ssignee procure the assign-

ment from the mortgagor by paying less

than was due, the assignment is not usu-
rious. Ibid. 366.

53. It makes no difference if the assignee,

instead of receiving the bonus from the
mortgagee, receives it from the mortgagor.
Ibid.; Smith v. Hotlister, 1 McCart. 153;
Conover v. Hobart, 9 C. E. Gr. 120.

54. The sale by one person of the bond
of another, bona fide made, at any rate of
discount, however exorbitant, is not
illegal. Ridgeway v. Brick, Ibid. 366, cited
by Williamson, C.

(8) Fines and discount by building associa-

tions.

55. A statute declared that no premium
given for priority of loan or acquisition of
a building, or discount given on the re-

demption of shares, should be deemed usu-
rious. A shareholder gave to the building
association his bond and mortgage Avhich
recited that he had received $400, " upon
and for the redemption of number 69,
being the sum lent or offered to be re-
ceived by him therefor," and with the
condition that he would pay "$7, * * *

each month thereafter, for ten years * *

or until the surplus assets, &c." Held,
that under the statute [Rev. p. 92) the
contract was not usurious. Hoboken Build-
ing Ass'n V. Martin, 2 Beas. 427 ; Saving
Ass'n V. Vandervere, 3 Stock. 382, 384. See
Mechanics Building Ass'n v. Chnover, 1 Mc-
Cart. 219.

b^. In such case the money was not ad-
vanced by way of loan, but in redemp-
tion of the defendant's share—a mode of in-

vestment provided for by the constitution
of the association authorized by the act of
incorporation. Ibid. 430.

57. A bond given to an association for

the sum of $1200, in the usual form of
money bonds conditioned to pay " three
dollars per month * * * until the
termination of the association, * * *

and also all fines * * * ^nd keep
all other covenants, promises, &c." Held,
that no construction can be put upon the
bond, so as to make it draAV interest, and
therefore it is not usurious. Savings Ass'n
V. Vandevere, 3 Stock. 382, 386, 388.

58. A provision in the constitution of a
loan association, authorizing the imposi-
tion of a fine of ten cents for each loan of
$200, for non-payment of monthly interest,

(the law creating such corporations giv-
ing the power to impose fines of limited
amount. Rev. p. 93, § 5). Held, to be valid

Clarksville Ass'n v. Stephens, 11 C. E. Gr.
351.

59. Such provision does not violate the
usury laws, and taint a mortgage given to

the association by a stockholder to secure
money not advanced by way of loan, but
advanced by the corporation as a payment
by anticipation of what will be the value
of his stock in the corporation on its dis-

solution and distribution of assets. Ibid.

See Building Associations.

(9) Rests in computing interest.

60. If parties dealing Avith commission
merchants agree that rests shall be made
quarterly, such a mode of stating ac-

counts and calculating interest, is not
usurious. Brown v. Van Dyke, 4 Hal. Ch.
795, reversing Id. 657.

61. A bond and mortgage given in fulfil-

ment of a prior written agreement for the
sale and purchase of property, at a price

stipulated, to be paid in a stipulated man-
ner, with interest, the interest to be paid
half-yearly in advance. Held, not to be
usurious. Hoyt v. Bridgewater Copper Co.,

2 Hal. Ch. 253, affirmed on appeal, Id. 625.

See Interest, II.

(b) Acts subsequent to the contract.

(1) As affecting legal contract.

61rt. Xo subseqvient taking, or agree-

ment to take illegal interest, Avill invali-

date a bond or other security originally

free from corruption ; and this has been
the uniform construction given to the
second section of the act against usury.

Sloan V. Sommers, 2 Gr. 510; Ware v.

Thompson, 2 Beas. 66 ; Smith v. Hollister, 1

McCart. 153 ; Walter v. Lind, 1 C. E. Gr. 445.

62. A mortgage, free from usury in the

hands of the mortgagee, is not rendered
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usurious by tlie payment of a premium
to his assignee, to iiuliu-c liim to purcliase

it. Conoirr v. Hubart, 9 C. E. Gr. 120;
Donninqton v. Meeker, 3 Stock. 362. See
Supra, il(a)(2^(ii).

03. As wlicre the mortgagee before
assigning', in pursuance of an arrange-
ment with the defendant, and as a com-
jiensation for receiving payment of the
debt without notice, and contrary to a
previous understanchng between the par-
ties, took more interest than was due.
Smith V. HoUhter, 1 ]\lcCart. 153.

G4. Where the mortgagee before as-

signing received from the defendant six

montlis' more interest than was due,
whicli was advanced by the assignee. Held,
tliat if tlie payment be endorsed on tlie

bond, or be made with tlie knowledge of
the assignee, the only effect of the pay-
ment of interest on the bond to a period
later than the date of the assignment,
would be to diminish by the amount
overpaid, the interest which the assignee
would be entitled to recover on the mort-
gage. Ibid.

65. If, after the completion of the con-
tract, a part of the loan is withheld as a
premium, in violation of the agreement,
the contract is not thereby rendered usu-
rious. Howell V. Auten, 1 Gr. Ch. 44; Ware
V. Thompson, 2 Beas. 66 ; Auble v. Tnm-
mer, 2 C. E. Gr. 242.

66. The obligation, in such case, is a
valid security for the amount actually
advanced upon it, but no more. The bor-
rower will be entitled to a credit for the
amount withheld in violation of the agree-
ment. Ibid.; Auble v. Trimmer, 2 C. E.
Gr. 242.

67. A mortgage free from usury in its

inception, is not affected by a subsequent
agreement to forbear suit in considera-
tion of the jjavment of illegal interest.

Terhune v. Taylor, 12 C. E. Gr. 80.

(2) As intrging usurious contract.

68. If the defendant pay a part of the
usurious note, and give a new note for the
residue, the new note is not infected with
the usurv. State Bank at Elizabeth v. Ayres,
2 Hal. 130.

69. By the act of the parties, a usuri-
ous mortgage may be so purged of the
illegal taint, that it will stand as a legal

security against the mortgagor and all

persons subsequently acquiring an interest
under him. Warwick v. Dawes, 11 C. E.
Gr. 548, reversing S. C, 10 C. E. Gr. 188

;

Hoi/t V. Bridgewater Copper Co., 2 Hal. Ch.
253, 625 ; Taylor v. Morris, 7 C. E. Gr. 439,

606, 609.

70. As where shortl)' before sale under
the foreclosure of a second mortgage the
first mortgagee made settlement of certain
acccnuits with the mortgagor, whereby in
consideration of a credit given on certain

judgments held against him, itw^as agreed
that all objection to the first mortgage on
the ground of usury, should be waived,
the sum thus credited being larger than
the bonus constituting the usury. Ibid.
550.

71. As between the parties to a usurious
instrument, or as against a subsequent
holder with knowledge of the defect, the
original taint of usury attaches to all sub-
stituted obligations or securities however
remote, unless the transaction bo purged
of the original vice by expunging the
usurious element. Taylor v. Morris, 7 C.
E. Gr. 439, 606.

71a. A new settlement of the accounts
between the borrower and lender, and the
cancellation of the original securitj', or the
introduction of a new consideration in the
shape of an additional loan, will not oper-
ate to give validity to any succeeding obli-

gation which secures the usurious exac-
tion. Ibid.

72. The rule that the mere substitution
of one security for another which is usuri-

ous, will not remove the original taint, has
an exception in favor of a bona fide hold-
er of a usurious security without knowl-
edge of the usury. In "his hands it may
be enforced. Ibid. 609.

III. The Effect.

(a) Action by borrower.

73. Money jDaid usuriously may be re-

covered. The rule is not changed by the
present usury act. Brown v. Mcintosh, 10
Vr. 22.

See Abatement, I 31, Contracts, I 222.

(b) Amount recoverable by the lender.

74. Where a mortgage was tainted with
usury, only the amount actually advanc-
ed can be recovered, without interest or
costs. Bennett v. Hadsell, 8 C. E. Gr. 174

;

Walter v. Lind, 1 C. E. Gr. 445.

75. It does not necessarily follow from
the right of appeal possessed by the mort-
gagor whose equity of redemption had
been sold, but who had been made a party
defendant, that a court of equity would
refuse to appropriate the proceeds of the
mortgaged premises to the satisfaction of
the usurious security, at the instance of a
party who has no interest in the fund.
Andrews v. Stelle, 7 C. E. Gr. 478, affirming
4 C. E. Gr. 410.

76. Usury in the contract between the
mortgagor and the assignee being jiroved,

the amount of bonus paid directed to be
deducted from the princiiDal of the mort-



1108 USUEY, III. IV.

The Effect.—Defence of Usury.

gage, and a decree for the balance allowed,

without costs, and without interest on the

balance of principal from the time interest

was last paid. Coult v. McCarty, 8 C. E. Gr.

126.

77. In a suit to foreclose a mortgage
whereon, at the making of the loan,

twelve per cent, interest was demanded,
and agreed to be paid, and at the expira-

tion of the first six months, interest at that

rate was paid and received as the interest

for that time, only the principal, less the

excess of the amount so paid above the

legal interest, can be recovered, and that,

without interest or costs of suit. Pond v.

Causdell, 8 C. E. Gr. 181.

78. In a suit to foreclose a usurious

mortgage, the mortgagor is not entitled to

a deduction of all the interest paid on the

whole principal sum of the mortgage, but

only of the interest on the excess of

such principal sum over the amount actu-

ally loaned. Bedle v. Wardell, 10 C. E. Gr.

349.

79. Interest paid in excess of the legal

rate, under agreement for its payment, in

consideration of forbearance to sue, will

be credited on the amount due on the

mortgage. Terhune v. Taylor, 12 C. E. Gr.

80.

See Bills and Notes, H 109, 1G7, Mort-
gage, U 296, 479.

(e) The penalty.

80. The lender does not subject him-
self to the penalty of the statute [R. L. p.

269, I 3,) unless he takes, accepts or re-
ceives more than the legal interest. Clark

V. Badgley, 3 Hal. 233.

SI. The forfeiture or penalty inflicted by
the third section of the usury act {Rev. p.

519, 1 5.) may be sued for by any person as

common informer. Phillips v. Bevans, 3

Zab. 373.

82. The act of 1850 in New York, does
not disturb the general rate of seven per
cent., but in effect repeals all penalties
against a higher rate as to corporations,
and leaves parties at liberty to make a
special contract with a corporation with-
out limitation. Bramhall v. Atlantic Nat.
Bunk, 7 Vr. 243.

85. On a loan to a corporation exceeding
the New York rate, a national bank in

that state would be liable to forfeit the
interest or amount agreed to be paid there-

on ifknowingly taken, received, reserved
or charged by the i)ank. Ibid.

86. The case of the National Bank
of Whitehall v. Lamb, 50 N. Y. 95, decided
December, 1872, is only an adjudication in
efl'ect, that where a penalty is provided by
a state law, a national bank is liable to it

for usury. Ibid.

See Abatement, § 31. Sujira, H 11a, 116.

IV. Defence op Usury.

(a) By parties to the contract.

87. The well settled rule in equity is,

that if the lender comes into court seeking
to enforce a usurious contract, equity will

repudiate the contract. But if the bor-
rower seeks relief against the usurious
contract, the only terms upon which the
court will interfere, are that he shall pay
what is reallj' and bona, fide due. Hudnit
v. Nash, 1 C, E. Gr. 87, 550 ; Ware v. Thomp-
son, 2 Beas. 66 ; Giveans v. McMurtry, 1 C.
E Gr. 468 ; Jones v. Trusdell, 8 C. E. Gr.

554, 556.

88. Such rule applies where a bill was
filed against a trustee but not against the
cestui que trust, and the latter afterward
came in as complainant setting up usury.
Miller V. Ford, Sax. 358, 366.

89. Where an illegal reservation has
been made by the mortgagee, and the
mortgagor afterwards effected a new loan
by the assignment of the mortgage, repre-
senting it to be good, he is precluded
from setting up the original usury against
the assignee and those claiming under
him. Coult v. McCarty, 8 C. E. Gr. 126.

90. If, vii^on the assignment of a mort-
gage, the mortgagor gave a written certifi-

cate that the mortgage was a good and
valid lien on the premises, and tliat there
then existed no legal or equitable defence
thereto, and the said assignee on the faith

of such representation takes an assign-

ment, the mortgagor is estopped from
setting up the defence of usury. Diercks

V. Kennedy, 1 C. E. Gr. 210, 212.

91. Upon a bill filed by a mortgagee for

foreclosure and sale of mortgaged premi-
ses, the mortgagor may by his answer set

up usury against the claims of a mort-
gagee, who is made a co-defendant. He
will not be driven to a cross-bill, and be
thereby deprived of his defence. Vander-
veer v. Holcomb, 2 C. E. Gr. 87, 547.

92. It is no objection to permitting a
mortgagor to set up usury against the
claim of a mortgagee, made co-defendant,
without filing a cross-bill, that it deprives
such mortgagee of the benefit of his an-
swer. If he were complainant seeking to

enforce his mortgage, he could have no
benefit of an answer to the defence of
usury. Ibid.

93. If the contract between the endor-
ser and endorsee be usurious, the latter

can maintain no action against the maker
or any prior party to the instrument,
although good in its creation. Freeman
ads. Brittin, 2 Harr. 191.

94. Usury is not regarded as an equitable
defence. Marsh v. Lasher, 2 Beas. 253

;

Conover v. Van Mater, 3 C. E. Gr. 481, 487.

See Equity, IV(6)(l)(iv). Infra, | 147._

95. But such defence, under the existing

law of this state, is not unconscientious.
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Corning v. Lndlam, 1 Stew. 39S. See Infra,

§147.
96. Tlie true rule of law is, that the

court Avill not lielp either party to enforce

a usurious contract while it remains exec-

utory. Jones V. Tni!<dfll, 8 C. E. Gr. 554, 556.
97' After the contract is executed, the

law leaves the parties in the attitude in

which they have placed theniselves. Ibid.

557.

See Appeal, ? 2S, Attorney, ? 18, Bonds,

I 94, Equity, § 569, Estoppel, § 102, Plead-
ing, § 169.

(b) By third parties.

98. The assignee of a mortgage, even
without notice of usury, takes subject to

that defence. Bennett v. Hadsell, 8 C. E.

Gr. 174.

99. The defence of usury in a mortgage,
may be set up by any one claiming under
the mortgagor and in privity with him.
Brolasky v. Miller, 1 Stock. 807; S. C, 4
Hal. Ch. 789, overruling Ward v. Plume,
Ibid. 808.

100. Hence a subsequent mortgagee
or grantee of the estate mortgaged, or the
purchaser of the mortgaged premises un-
der a subsequent mortgage, or upon an
execution at law, mav make such defence.
Ibid. 813.

101. The mortgagor may himself waive
his right of defence, by conveying in ex-

press terms subject to the usurious mort-
gage, and in such case the purchaser does
not stand quoad hoc in the position of the
mortgagor. Ibid.

102. The purchaser of mortgaged prem-
ises at a sheriff's sale, may avail himself
of the defence of usury against a prior

mortgage, although he purchased subject
to that mortgage. Warwick v. Marlatt, 10
C. E. Gr. 188, case reversed, 11 C. E. Gr. 548.

103. Where the first mortgage is purged
of the taint of usury, such purgation would
not affect an existing second mortgage;
but where the holder of such second mort-
gage foreclosed it, making the first mort-
gagee a party, and treating the first

mortgage as valid, and, at the sale, the
property was sold subject to such first

mortgage. Held, that the purchaser at

such sale could not set up the original
usurious taint against such first mortgage.
S. a, 11 C. E. Gr. .548. See Estoppel, § 102.

104. In a suit in equity, upon a mort-
gage or other instrument tainted with
usury, the defendant may set up the
usury, and, if he can prove the facts, may
avoid the instrument, according to the let-

ter of the statute. Miller v. Ford, Sax. 358.
105. But the purchaser of the mere

equity of redemption in premises covered
by a usurious mortgage, who purchases
subject to the lien of the mortgage, can-
not set up usury as a defence to the en-
cumbrance. Brolasky v. Miller, 1 Stock.

807,814; Dolman v. Cook, 1 McCart. 56;
Conover v. Hobnrt, 9 C. E. Gr. 120.

106. A purchaser of lands at sheriff's
sale on judgment and executi(jn at law,

subject to all prior legal encumbrances,
can take advantage of usury in a mortgage
of prior date to tlie judgment. Cummins
v. Wire, 2 Hal. Ch. 73 ; Sears v. Roberts,

1 Stock. 811, cited by Green, C. J.

107. So, if before the time of answering,
a judgment creditor, (a defendant in the
bill), buys the property at sheriff's sale,

under executions at law, he may set xip

usurv in the mortgage. Ibid. 89. Contra,
Ward V. Plume, 1 "Stock. 808, cited by
Green, C. J.

108. A relessee of a mortgagor, under a
release executed for the sole purpose of
creating a trust in favor of the mortgagor,
and having himself no interest in the
mortgaged premises, except as trustee for

the sole use and benefit of the mortgagor,
cannot set up the defence of usurv. Wes-
terfield v. Bried, 11 C. E. Gr. 357.

109. Upon a bill filed by a second mort-
gagee for foreclosure, and seeking to avoid
the fii'st mortgage as usurious, no decree
will be made declaring the usurious mort-
gage a valid encumbrance for the amount
actually advanced, unless the owners of
the equity of redemption, either expressly
or impliedlv, consent to the proceedings.
Hudnit V. Nash. 1 C. E. Gr. 551.

110. But if the parties interested in the
equity of redemption, concur in the prayer
of the bill by resisting the usurious mort-
gage, and the cause is brought to final

hearing upon the pleadings and proofs, a
decree pronouncing the mortgage usurious,

and declaring it an encumbrance only for

the amount actually advanced, will not be
reversed at the instance of the owner of

the equity of redemption. Ibid.

110a. If, in a suit to foreclose a mortgage,
the owner of the equity of redemption
and a subsequent mortgagee are both de-

fendants, and both answer, the subsequent
mortgagee setting up his mortgage, and
asking that the amount due on it shall be
paid, and the owner admitting its exist-

ence, but setting up that it is void for

usury, the second mortgagee will be
considered, as between him and the owner,
the actor, and the owner will be permitted
to set up and prove the usury, without
offering to pay the amount advanced. Van-
derveerx. Holcomb, 2 C. E. Gr. 87, 547.

111. Where a petitioner swore that she
had no notice of the suit until after the

property had been advertised for sale

under the execution, a motion to set aside

an execution and open a decree,- was
granted, in order that she might set up
tha defence of usury, although there had
been a service of the subpoena substan-

tiallv in accordance with the statute.

Wagnn- v. Blanchet, 12 C. E. Gr. 356. See
Equity, IV(6)(l)(iv).
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Ilia. Where the petitioner, a party de-
fendant to the suit, had notice by publica-
tion, and was represented therein by her
trustee, but alleged that she had no notice
whatever of the suit until after final de-
cree, she will not be allowed to set up the
luiconscientious defence that the mort-
gages were made in X. Y. upon usurious
contracts, and that, therefore, under the
law of that state, absolutely void, and
should be decreed to be so in this state.

Corning v. Liidlum, 1 Stew. 398.

See Bonds, ? 94, Equity, § 706, Estoppel,
§§ 19, 102, Evidence, § 74, Pleading, § 169.

(e) By corporations.

112. Under the New York statute {Lmus,
1850, eh. 172, p. 334), and decisions thereon,
a corporation, its endorsers, guarantors or
sureties cannot avoid its contract on the
ground of usury, whether by defence or
adirniativo action. Branihall v. AUantic
Bank, 7 Vr. 243; Freese v. Brownell, 6 Vr.
285.

113. The object of that statute is to
protect the special contracts of a corpora-
tion for a higher rate than seven per cent.

;

and on all contrncts not providing for a
higher rate, interest is collected against a
corporation at seven per cent, under the
general act. [3 Vol. Rev. Stat., N. ¥., p. 72 1

.

Ibid.

114. The defence of usury being unavail-
ing to the corporation, cannot be invoked
bv their surety. Freese v. BrownrU, 6 Vr.
285.

(d) When a matter of favor.

115. The court will not extend the
time for answei'ing, in order to admit the
defence of usury. Collard v. Sinith, 2
Beas. 43.

116. Where the time has been extended
by order of the court without notice to
complainant, the court will modify the
order so as to exclude the defence of usurv.
Ibid.

117. When after the time for answering
has expired, the complainant grants an
extension, the defence of usury will not
be permitted to be set up. Contra, where
such consent is given before the defendant
is in laches. Ibid.

lis. So much of the answer as set up the
defence of usury, was stricken out as to
the co-defendants, who tiled their answer
out of time without verilication, although
it had been sworn to by one of thein.
Young v. ChrJcsville Co., 12 C. E. Gr. 67.
119. A motion to open a decree taken

by default and to set aside the execution,
was refused where the defendant pleaded
usurv, it being not responsive to the bill.

Hobcrts v. Birge.ss, 5 C. E. Gr. 139, 140. "

120. Where a defendant is asking as a

matter of favor to be permitted to defend,
neither a court of law nor equity will grant
the request, if such defence rests on the
ground of usury. Marsh v. Lasher, 2 Beas.
253.

See Equity, IV(6)(l)(iv).

V. Pleading.

(a) Bill, or declaration.

121. If a party comes into a court of
equity seeking relief from a usurious
contract, and omits tootfer to pay the sum
actually due, the bill is denuu-rable. Ware
V. Thompson, 2 Beas. 66, 67 ; Miller v. Ford,
Sax. 358.

122. Where the mode in which the usury
was taken is intelligibly stated and sub-
stantially in accordance with the evidence,
it is not a fatal error if the bill allege the
mortgage itself to be usurious, and it is

proved otherwise. Walter v. Lind, 1 C. E.
Gr. 445, 452.

122a. It is not necessary to aver in the
declaration that the usurious excess was
paid or taken. Clark v. Badgley, 3 Hal.
233, 230, 241.

See Equity, IV(a)(l)(iii).

(b) Answer, or plea.

123. A plea or answer setting up usAry
as a defence, nuist state specifically the
facts of the bargain. Crane v. Homeopathic
Ins. Co., 12 C. E. Gr. 484, afiirming 10 C. E.
Gr. 418 ; Turrell v. Byard, 9 C. E": Gr. 135

;

Leake v. Bergen, 12 C. E. Gr. 360; 2\ii/lor v.

Morris, 7 C. E. Gr. 439, 606 ; N. J. Tanning
Co. V. Turner, 1 McCart. 326 ; Beatty v. Van
Brenner. 9 C. E. Gr. 312.

124. The terms of the usurious agree-
ment, and the amount of the usurious
premium, must be distinctlv and correctly
stated. Turrell v. Byard, 9 C. E. Gr. 135";

Hannas v. Hawk, 9 C. E. Gr. 124.

124a. Whei*e a usurious guaranty was
set up in the answer, but such allegation
was not responsive to the bill, it is not
evidence thereof. Loveit v. Demarest, 1

Hal. Ch. 113, lis.

125. A denial "that the principal sum
mentioned, with large arrears of interest,

or any interest whatever, is due and owing
to the complainant," and an averment
" that a large portion of said principal sum,
to wit, the sum of $500, was exacted of the
said V. by the complainant, in excess of
interest allowed by law, for tlie loan of the
remaining ."^000 to the said V. and that,

therefore, the complainant is not entitled

to receive the saitl sum of 8500, or any
interest upon the balance of the said prin-

cipal sum," is not sufiicient to support the



USURY, V. VI. 1111

Pleading.—Evidence.

defem-e of iisurv. Biattxi v. Van Brenner,

9 C. E. Gr. 31-2.

l'2t'.. A doniiil that the dcfendniits re-

ceived the whole sum of money mentioned
in the mortgage, and an awrment that a
" large amount of money mentioned in the
mortgage, was unjustly and unlawfully
detained hy the complainant as a honus
and unlawful interest, in excess of seven
per eent. jier annum, and nt)t paid over to

the defendants at the time of the execution
of the mortgage, and that it has not heen
paid to tliem, or to any other person in

their hehalf, since the execution of the
mortgage,'' is insuHicient as a plea of usurv.

Watmn v. Conklin, 9 C. E. Gr. 230.

12/ . An averment, that the complainant
loaned the defendant. !?2000, and "exacted
and extorted," a hond and mortgage for

82195, cannot avail as a defence of usury.
It precludes the idea of consent, and
there can be no usurv without a contract.

Westerfiehl v. Bried, 11 C. E. Gr. 357.

128. The general allegation at the close

of the answer, that the contract is usurious,

does not enlarge or qualify tlie fiicts speci-

fically stated and set forth as constituting

the usurv. X. J. Tanning Co. v. Turner, 1

MeCart. 326.

129. When the answer alleges generally
that the contract was in violation of the
statutes against xisury, in the absence of a
moi'e speeitic allegation and of any state-

ment of the place where the contract was
made, it must be intended that the defence
is that the contract is in violation of the
statutes of this state, and to that objection
alone the defence must be in strictness

limited. If the defence relied on is that
the contract was usurious by the laws of
another state, it is incumbent on the de-
fendant distinctly to aver it in his answer
and to sustain it by his evidence. Dolman
V. Cook, 1 McCarl. 5(3; Ativater v. Walker,
1 C. E. Gr. 42, 44; Campion v. Kille, 1 Mc-
Cart. 229, ati'rmed, 2 McCart. 476 ; Andrews
V. Torrey, 1 McCart. 355 ; Leake v. Bergen,
12 C. E.'Gr. 360; Gotheal v. Blydenhurgh, 1

Hal. Ch. 17, 19.

130. Where a final hearing is had upon
bill ami answer only, by statute the
answers must be taken as true, and
where tliere is no contradiction the allega-

tions of the answer that sets up usury,
{

must be taken as true. In such case the
remedy of the defendant, holding the
mortgage alleged to be usurious, is by filing

a cross-bill, or, perhaps, by applying to the
court for leave to take evidence upon that
point. Vanderveer v. Holcomb, 2 0. E. Gr.

88, 547.

131. In debt on bond, a plea averring
usury without setting out wherein the
usury consisted, will be struck out on
motion. Copperthirait v. Dummer, 3 Harr.
258, overruling Shotwell v. Dennis, 2 Gr. 501.

See Amendments, |§ 166, 167, Bonds, g 94.
.

VI. Evidence.

132. The burden of proof is on a de-
fendant alleging usury, and the defence
must be sustained by such preponderance
of evidence as establishes the truth of the
allegations on which it depends, beyond a
reasonable doulit. Taylor v. Morris, 7 C.

E. Gr. 438, 607 ; Conover v. Van Mater, 3
C. E. Gr. 481 ; Barcalow v, Sanderson, 2 C.
E. Gr. 460 ; Roberts v. Birgess, 5 C. E. Gr.
139, 140.

133. Proof that jiart of the loan was
advanced in goods or stock, will not throw
on the opposite party the burthen of
proving the value of such goods or stock.
The person charging the usury must prove
not only that the goods or stock consti-

tuted a part of the loan, but also that they
were put oft' at a price beyond their
value. Grosi'enor v. Hemp Co., 1 Gi'. Ch.
453. See Evidence, | 228.

134. To establish the defence of usury,
the proof must be clear and cogent.
Probabilities will not be acc-epted, nor can
recourse be had to conjectures, to aid the
defence. Hannas v. Hawk, 9 C. E. Gr. 124

;

Taylor v. Morris, 7 C. E. (ir. 438, 607; Bro-
laski/ V. Miller, 4 Hal. Ch. 789 ; Homeopathic
Ins.' Co. V. Crane, 10 C. E. Gr. 418, 12 C. E.
Gr. 484; Barealow v. Sanderson, 2 C. E. Gr.

460 ; Campion v. Kille, 1 McCart. 229 ; Muir
v. Newark Savings Inst., 1 C. E. Gr. 537,
541.

135. It will not avail the defendant that
the case proved makes out usury, if it is

not the case made by the answer. X J.

Tanning Co. v. Turner, 1 McCart. 326 ; Han-
nas V. Hawk, 9 C. E. Gr. 124, 126.

136. The rule applies, notwithstanding
the penalty having been mitigated by the
usuiy law' now in force. lOid.

137. Usury will not be inferred when
the opposite conclusion can l)e reasonably
and fairlv reached. Gillette v. Ballard, 10

C. E. Gr.'491; Varick v. Crane, 3 Gr. Ch.

128; Mar.sh v. La.^lier, 2 Beas. 254, 256. See
Contracts, ? 151.

138. Though strict proof of the defence
of usury is required, the weight of evi-

dence will not be disregarded under that

defence. Wartvick v. Marlatt, 10 C. E. Gr.

188.

139. Where usury is charged, the corrupt
agreement to commit the oftence must
appear either by the facts of the case, or,

as a conclusion of law, from the facts.

Durant v. Banta, 3 Dutch. 624; Mair v.

Newark Savings Inst., 1 C. E. Gr. 537.

140. Where the transfer of a note, at a
rate of interest that would be usurious
here, is negotiated in Xew York, between
parties who are residents of Xew Jersey,

the lact that the parties are residents of

this state is not conclusive evidence that

the business was transacted in Xew York
to evade the usury laws of Xew Jersey

;

but whether it was so or not, is a ques-
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was a usurious
Ballard, 10 C. E.

tion to be determined by the evidence in

the case, and to be decided by the
jury. Ibid.; Freeman ads. BHttin, 2 Harr.

192.

141. A requirement by the lender, (an

insurance company), tbat the borrower
take out a policy of insurance as a con-

dition of making; tbc loan, is not, of itself,

evidence of a usurious agreement. Wa,sh-

imiton Ins. Co. v. Pat. Silk Co., 10 C. E. Gr.

160; Homropathic. Ins. Co. v. Crane, 10 C.

E. Gr. 418.

142. The laws of other states as to

usury must be brought to the knowledge
of the court by proof. Uhler v. Semple, 5

C. E. Gr. 288, 294.

143. To sustain such a defence it must
be shown that there

agreement. Gillette v

Gr. 491, afiirmed, 12 C. E. Gr. 489.

144. If tbe defendant swears to it him-
self, and the plaintiff denies it by his evi-

dence, in the absence of other proof, there

is no preponderance of evidence in de-

fendant's favor, and the usury is not
proved. Barcaloir v. Sanderson, 2C. E. Gr.

460, dissenting opinion of Van Dyke, J

.

145. Where, however, the defence was,

tho.t the mortgage Avas usurious, by reason

of the complainant having exacted from
the defendant, certain notes as a bonus
for a loan, and that the only considera-

tion for the notes was the loan ; and the

complainant, in his evidence, admits the
giving and receiving of the notes, and
that he neither paid, nor did the defend-
ant receive anything for them, but con-
tends that they were given on account
of another transaction, and not on account
of tbe mortgage in question, the burthen
of proof, that the notes were given and
received in another transaction, is shifted
to the complainant. If he admits facts

which, prima facie, establisli tlie usury,
but seeks to avoid that conclusion by
alleging new matter, he must establish

such new matter by a clear preponderance
of proof in its favor. Ibid., dissenting
opinion of Van Dyke, J.

146. Where the defence to a bill for

foreclosure is that the amount for which
the mortgage was given was not advanced,
and the court, upon tlie evidence, adjudges
that the defence of usury is not sustained,
and refers it to a master to compute the
amount due upon the mortgage, evidence
to show that tbe amount had not been
advanced, is inadmissible. Morris v. Tay-
lor, 8 C. E. Gr. 131.

147. Usury is a defence not favored in

equity ; when the penalty was the for-

feiture of the whole debt, it was consid-
ered unconscientious. It cannot be so
regarded under the act of 1864; but the
forfeiture of interest and costs is yet a
penalty, and the rule of evidence adopt-
ed both at law and in e(iuity, in case of
penalties, must be applied. Morris v. Tay-

lor, 7 C. E. Gr. 438, 606 ; Conover v. Van-
Mater, 3 C. E. Gr. 481. See Supra, § 95.

148. The fact of usury being exclusively

within the knowledge of the parties, and
their testimony conflicting, each testifying

from recollection, and without any book of
account or other I'ccord of their mutual
dealings resulting in the mortgages alleged

to be usurious, and neither being able to

give a satisfactory statement of tiie various

payments, loans or securities included in

the mortgages. Held, that the usury was
not established by the proofs. Ibid.

149. Where the mortgagor took as part
of the consideration, a horse alleged to

have been valued at more than his worth,

it will not be inferred from the position

of the mortgagor that he did not desire

to purchase the horse. 3Iuir v. Newark
Savings Inst., 1 C. E. Gr. 537, 541.

150. Where the legal rate is reduced
to six per cent, and a note is given payable
with seven 2>er cent, interest, such note is

prima facie usurious, but the payee may
show that it was so written by mistake,
and that the interest reserved by agree-

ment was only six per cent. Williams v.

Williams, 3 Gr. 255. 258.

151. The law will infer a corrupt in-

tent where the fact of taking more than
the legal rate, knowingly, is proved, but
not when done in ignorance and mistake
of facts. Snsse.v Bank v. Bakhvin, 2 Harr.

487, 497 ; McMurtry v. Giveans, 2 Beas. 351,

357. See Supra, I 38.

152. When lawfid interest is reserved,

without stating the rate, and the party

receives more than the law allows, it is

primafacie evidence that the original agree-

ment was corrupt; but ttiis presumption
ceases when the interest is received by the

executor of the obligee. Varick v. Crane,

3Gr. Ch. 128, 134.

153. Where it was agreed that in con-

sideration of a loan W. should give C. a
wagon in addition to the legal interest,

and a bond and jnortgage to secure the
repayment of the loan. Held, that such
securities would not be permitted to stand

because there was lacking precise proof

that the wagon was delivered before all the

money was advanced, as it is of no imjiort-

ance whether delivered a few days before

or after such event. Cummins v. Wire, 2
Hal. Ch. 73, 81.

154. In an action upon a promissory
note, brought by the payee against the
drawer, it is competent for the defendant
to prove by parol testimony that at the

time of giving the note, it was agreed
that the "drawer should pay more than
legal interest. Denyse ads. Q'auford, 3
Harr. 325. See Rosevelt v. Gardner, Pen.

791.

See Bills and Notes, | 163, Contract,

I 146, Equity, U US, 937, Estoppel, § 102,

Evidence, V(e), §| 228, 474. .
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Vagrants.—Variance.

Y.

VAGRANTS.

1. An overseer of the poor has a discre-
tion in refu.sins: to make complaint, under
the supplement to the vagrant act, to

compel a husl)and to provide for his fam-
ily, where there is no reasonable ground
to believe, on fair inquiry by the overseer,
that the application is a proper one. State,

Treadicell v. Powlc^s, 8 Vr. 145.

2. The due and proper effect of an order
made under the supplement of 186-4 to the
vagrant act, upon the defendant to pay a
certain sum for the support of his family
for the space of one year, is not to absolve
the defendant from all liability under the
vagrant act to maintain his wife after the
expiration of a year from the date of
the first order. The first order cannot be
set up as a bar to subsequent proceedings.

Clifford V. Frankford, 8 Vr. 152.

3. A person convicted under the dis-

orderly act, cannot be committed to the
county jail by a justice of the peace, unless
such jail has been made a workhouse by
the proper authority. State v. Ellis, 2
Dutch. 219.

4. The act of February 20th, 1799. which
authorizes the establishment of work-
houses, places them under the control of

the boards of chosen freeholders in the
respective counties to which they belong;
they are public institutions under the con-
trol of the board of freeholders as a cor-

poration, and while the board have power
to appoint a master of the workhouse and
other officers and servants, if necessary,
they have no power or right to make any
contract which places the workhouse or
its inmates beyond their control and under
the entire management and charge of
another partv. State v. Layton, 4 Dutch.
244.

5. By act approved March 18th, 1874,

(P. i.,'p. 313), the penitentiary, or work-
house, in the township of Caldwell, is part
of the common jail of the county of Essex

;

and a person confined in the jail at New-
ark, under the bastardy act, may be re-

moved, by the order of the board of free-

holders, to said penitentiary. McDonald
V. Vermilye, 10 Vr. 282.

6. A pass warrant of a justice is not
conclusive, as to the place of the legal

settlement of the vagrant, or to be at all

binding in that respect on a township,
which had not the privilege of calling a
witness, nor the power to obtain it by an
appeal to the sessions. It is not an order
for the overseers of the township to pro-
vide for the maintenance of the vagrant.
If the ovei-seers do not admit the settle-

ment of the vagrant to be in their town-

ship, they may have her removed in due
form to the proper place. Upper Freehold
v. Hilldtorough, 1 Gr. 289.

7. No appeal lies to the sessions from a
vagrant pass made by a justice, although
it contains some expressions resembling
an order of removal. Trenton v. Maiden-
head, Coxe 75.

See Chosen Freeholders, I G, Poor, II.

VAEIANCE.

1. "Where a declaration professes to set

forth the specification in a patent as part
of the grant, the slightest variance is fatal,

and the defendant entitled to claim a non-
suit. Tryon v. White, Pet. C. C. 96.

2. Where a petition and notice are for

grading and paving a street, and an ordi-

nance is passed in pursuance thereof,

which provides in detail for filling, paving,
curbing, guttering, laying the crosswalks
and intersections, and flagging the side-

walks, the ordinance is not invalid on the
ground of variance between it and the
petition and notice. State v. Jersey City, 4
Dutch. 500.

3. If a plaintiff sue out a writ of sum-
mons against two or more defendants, he
cannot regularly declare against one, and
proceed to judgment against him only.

Bank of New Brunswick \^ Arroivsmith, 4
Hal. 284.

4. A plaintiff may avail himself of a
variance between the writ and declaration
either by oyer and plea, or by a motion to

set aside the proceedings for irregularity.

Ibid.

5. A party cannot desert his issue; if he
pleads nondetinet, he cannot prove that he
holds the goods in pawn ; on non est factum
or nulliini rasfurn he cannot prove a release.

Beake v. Birdsall, Coxe 12, 14.

6. Where a party declares on a contract
for $625 the court ought not to instruct the
jury to find a verdict for $600. because, if

that amount had been shown by the plain-

tiff", it would have constituted a variance.
Rogers \. Colt, i Zab. 18, 27.

See Amendments, ?| 33-35, 87, Bail, ^ 19,

Bills and Notes, § 160, Bonds, § 60, Con-
stable, ^ 27, Costs, | 64, EyiDENCE, Nll(rf),

1 602 and citations, Executors, | 28. Justices
Courts, U -^, -9(>, 578, IV(«j(3), Munici-
pal Corporations, § 224, Nonsuit, | 12,

Pleading. |^ .S3, 158, I( /"), Practice, | 47,

Trusts, U 252-254.
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Waiver.—What Constitutes.

w.
WAIVER.

1. An injured party may waive the direct

injury and sue for the consequences only.

J\(ipj)^li/ea V. Huiv, 7 Hal. i")7, 2-"')>!
; Budd

V. Hilcr, 3 Dutch. 4o; Randolph Iron Co.

V. EUioit, 5 Vr. 184.

2. \Miere a party has paid money on a

contract entered into through a frauilulent

rej)resentation, he may waive the fraud,
and proceed for a breach of the original

contract. Byard v. Holmes, 4 Vr. 119.

3. Failure to enforce the strict perforni-

ance of a contract, is not a waiver of the
right to insist upon it. Elmira Iron Co. v.

Erie Railway Co., 11 C. E. Gr. 2S4.

4. Statutory provisions designed for the
benefitof individuals may be waived. Quick
V. Corlir.'i, 10 \r. 11. .See IvIMITATIONS, | 67.

5. The statute of limitations may be
waived l>y those who assent in legal form

;

and when acted upon, such waiver be-

comes an estoppel. Ibid.

6. Where a demand was made and the
issue of scrip was refused, on the ground
that the city was under no legal obligation

to issue it because the volunteer was not a
resident of Hoboken. Held, that, having
distinctly put the refusal to issue the scrip

on the ground of the non-residence of
the volunteer, they nui.<t lie held to liave

waived all objections going merely to the
form of the demand or to the person mak-
ing it. Hoboken v. Bailey, S Vr. 519.

7. Xotice of appointment, and of time
and place of hearing, may be waived by
the agreement or conduct of the parties.

But such waiver must be clearly proved.
The burden of proof is on the party a.ssert-

ing it. Thomas v. Wed Jersey R. R. Co., 9
C. E. Gr. 507.

8. Where notice of the appointment and
of the time and })lace of meeting is given,
and a party remains inactive and silent,
a waiver may be inferred. Ibid.

9. Where, after demurrer overruled,
leave is given to i)lead, and the demurring
party pleads to the jjleading demurred to,

he waives the denuu-rer, and, on error after
final judgment, the demurrer will not ap-
pear on the record. D. L. and W. R. R.
Co. V. Salmon, 10 Vr. 299.

See Actions, § 88, Bail, ? 14, Bills and
Notes, |§ 100-104, Conditions, U 42-47,
Constitution, g 76, Contracts, U 274, 286,
Conveyance, ? 79, Eminent Domain, § 40,
Escape, § 7, Forcible Entry, ^ 56, Insol-
vency, ^ 38. Insurance, g? 41, 62-67, Joint
Debtors, ? 3, Justices Court, III. | 632,
Mortgage, VIII(6). Pleading, § 201. l[h),

Practice, U 39, 40, Sales of Land, II(6)(2),
Trial, H2.

WASTE.

I. Wh.\t Constitutes.

II. Who -MAY not Commit Waste.

III. Remedies.

(a) At lav:.

(6) In equity.

I. Wh.vt Con.stitutes.

1. Grass being the natural product of the
soil, is not an emblement ; and therefore to

destroy meadow or ijasture land by digging
up the soil, or overflowing it with water, or
turning meadow land into arable, is waste,
at common law. Potts v. Clarke, Spen. 536,
543.

la. " To constitute waste, the act or omis-
sion must be either an invasion of the
lord's property, or, at least, b\' some act
or neglect which tends materially to de-

teriorate the tenement, or to destroy the
evidence of its identitv." Moore ads. Toivn-

shend, 4 Vr. 284, 305, Bepue, J.

2. The use of wood for the common
purposes of the estate, as where the
wood-land is annexed to a furnace, is not
waste. It is using the land in the ordinary
mode. Ben. \'. Kinney, 2 South. 552. See
Mortg.-vge, ^ 168.

3. Where land has hoen purchased and
occupied for mining purposes, any nec-
essary or proper use thereof in mining
operations, is not waste. Capner v. Flem-
ington Co., 2 Gr. Ch. 467. See Devise,? 162.

4. So, as to a quarry. Vervalen v. Older,

4 Hal. Ch. 98. Sec I n.i unctions, I 102.

5. Or, clay banks already opened and
worked. Rockwell v. Morgan , 2 Beas. 384, 390.

6. No authority to commit waste upon
mortgaged premises, will be implied from
the object for which the property was pur-
chased, nor from the price agreed to be
paid. Coggill v. Millburn Land Co., 10 C.

E. Gr. 87.

7. Digging away the green sward on the
bank of a river and cutting down the trees

thereon, so as to expose it to freshets, is

waste. Scudder v. Trenton Bel. Falls Co.,

Sax. 694. See Injunctions, ? 95.

8. Where a house is rented for the ordi-

nary purposes of a dwelling, no subsequent
disorderly conduct on the tenant's part,

nor converting such house into a place of

prostitution, can amount to waste. Miller

V. Forman, 8 Vr. 55, 59.

See Devise, U 157, 190, Landlord and
Tenant, § 23, Set-off, ? 42.
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Who may not Commit Waste.—Remedies.—Riparian Rights.

II. Who >rAV kot Commit W.\ste.

9. An action on the case in tlie nature

of waste, will lie ajjainst a tenant for
years, for permissive waste. Moon: ads.

Touiisheml, 4 Vr. 284, 305.

10. So, tenants at will, are also liable.

Freeman v. Hi'adleii, 4 Vr. 523, 536.

11. Also, tenants for life, ns a widow
after dower assignetl. HauU'nhtck v. Cron-

kright, 8 C. E. Gr. 407.

12. Neither a husband nor his lessees

may commit waste upon lands in wliich he
has onlv an estate bv the curtesv. Porch
V. FjvV.s,' 3 C. E. Gr. 204.

13. Helrs-at-law, being entitled to the
reversion, have sucli privity of estate as

will enable them to call the life tenant and
his lessees to account for wood and timber
cut, as well durinc; the life, as after the
death of the infant. Ibid.

14. Whether an estate be an estate tail,

or a contingent fee, the power of the de-
visee over it is precisely the same ; he has
no power to commit waste, to destroy the
inheritance. Wallington v. Taylor, Sax. 314.

See Curtesy, ? 13, Devise. ?? 162-164,

Dower, i^. 104-107, Mortgage, IV(6) §? 170,

175-177, 183.

the place wasted ; a general designation
of it is suthcient. Morehouse v. Cotheal, 2
Zab. 521.

See Amendments, | 71, Contempt, ?? 48,

49, E^^lITY, § 82, Trial, | 29.

(b) In equity.

21. Ordinarily, account for waste done
is only incidental to relief by injunction
against further waste. Ware v. Ware, 2
Hal. Ch. 117.

22. When there is no charge in the bill,

that a tract of timl>er land from which
the defendant is enjoined from cutting,

belongs to the estate of which the com-
plainants are devisees, and the answer
denies that the timber belongs to the
estate, and avers that it belongs to the
defendant, the injunction will be dissolved.
Cooper V. Cooppr, 1 Hal. Ch. 9.

23. It seems, that where certain ten-
ants committing waste were enjoined and
afterward other tenants committed turther
waste, tlie latter may be enjoined although
not parties. Van Derveer v. TaUman, Sax. 9.

See Adverse Possession, I 15. Equity,
ll[w), I? 65, 332, 830, 1480, Ixjcxctions,
1(e), §1 20, 82-84, 159, 162, 167, 203, 293,

Partition, | 81, Trespass, § 31.

III. Eemedie:^.

(a) At law.

15. An action on the case in the nature
of waste, is an action founded on the act
for the prevention of waste, which is sub-
stantially the same as the statutes of Marl-
bridge and Gloucester, and may he main-
tained, ahhough the act complained of
might be the subject of an action for tlie

breach of an express covenant contained
in the instrument of demise, or of a pro-
mise implied bv law. Moore ads. Toicn-
shend, 4 Vr. 284."

16. The court will not grant rules to stay
waste in actions of trespass. Leeds v.

Doughty, 6 Hal. 193. [Rev. p. 893, I 286].
1/. On application of tlie widow, rules

may be granted to stay waste by cutting
and removing timber from lands in wliich
she claims dower. Harker v. Christy, 2
South. 717.

18. The rule in chancery that a com-
plainant must set out his title, does not
apply to applications at law for rules to
stay waste. Den. v. Kinnt'y. 2 South. -552.

19. As owners of the reversion, infants
are entitled to an action for an injury of a
permanent natui'e amounting to waste.
Jackson v. Todd, 1 Dutch. 121, case re-
versed, 2 Dutch. 525.

20. It is not necessary in a verdict of
guilty to describe by metes and bounds.

WATER AXD WATER-EIGHTS.

I. EiPARiAN Eights.

{a) Title of lands under tide-ivater.

(6) Privileges of adjacent owners.

II. Eights in Other Waters.

[a]

(ft)

(0)

id)

Extent of use and enjoyment.
Acquisition and transfer.

(1) By grant.

(2) By license.

(3l By prescription.

Injuries to water-rights.

(1) By obstructions.

(2) By diversion.

(3j By pollution.
Peniedies.

(1) At law.

(2) In equity.

r. Eiparian Eights.

(a) Title of lands under tide-water.

1. The land or soil under the navigable
waters of East Xew Jersey, passed to the
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Duke of York, by the charters granted to

liim by his brother, Charles the Second, of

England, in 1664 and 1674, as one of the

royalties incident to the powers of govern-

ment, and were held by him in the same
manner, and for the same purposes that

the navigable waters of England, and the

soils under them, are held by tbe crown.

Martin v. Waddell, 3 Harr. 495; Arnold v.

iMundij, 1 Hal. 1.

2. All the interest of the Duke of York,
in East Xew Jersey, including the royal-

ties and powers of government, were con-

veyed to the proprietors of East New Jer-

sey, as fully and amply, and in the same
condition as they were granted to him,
and they had the same dominion and
property in the navigable waters and soil

under them, and in the rights of fishery,

that had belonged to him under the origi-

nal charter, and were held by them as a

prerogative right, and incident to the regal

authority ; and were by the said propri-

etors, in 1702, surrendered to Anne, Queen
of England, and her heirs and siiccessors.

Ibid.

3. The surrender, according to its evi-

dent object and meaning, restored to the

crown, in the same plight and condition,

whatever the Duke of York held as a
royal prerogative right, together with the
political power to which it was incident.

Ibid.

4. When the people of Xew Jersey took
the government into their own hands the
powers of sovereignty, the prerogatives
and jura regalia, which before belonged
either to the crown or to parliament, be-

came immediately and rightfully vested in

the state. Ibid.; Bennett v. Boggs, Bald. C.

C. 60.

5. The decision in Arnold v. Mundy, 1

Hal. 1, ought to be regai'ded as conclu-
sive on the question of proprietary rights

to the soil under navigable waters, and
the fisheries thereon. Ibid.

6. The right of fisherj-, as well for shell-

fish as lloating-fish, on or over the soil un-
der the navigable waters in East Xew Jer-

sey, is in the state, as an incident of sover-
eignty. Ibid.

7. The right to navigable rivers and
arms of the sea, Avas included in the sur-
render of the ])roprietors to t^ueen Anne,
as part of the sovereiguty, and at the rev-

olution, vested in tlie state. Goiigh v. Bell,

1 Zab. 156. 2 Zab. 441, 3 Zab. 624; Arnold
V. Mundi/, 1 Hal. 1.

8. The shore of navigable rivers and
arms of the sea where the tide ebbs and
flows, Avhich includes all between high and
low water-mark, is part of the sovereign-
ty and belongs to the state, and not to the
riparian owners. Ibid.

9. A riparian owner by filling up in

front of his premises, does not acquire
title to such lands. Ibid. See Infra, § 14.

10. The grant by Carteret's charter to

the town of Bergen, extends only to the
shore, /. e. to high water-mark. Ibid.

11. The Xew Jersey proprietors cannot
gi"ant lands below high water-mark. Ibid.

12. The lands under water in navigable
rivers, l>ays, and arms of the sea, are part
of the public domain. The legislature

has a right to grant and alien them. Ibid.

13. At common law, the right of the
owner of lands along the shore of the sea,

or of navigable waters in which the tide

ebbs and flows, extends onh' to the shore
or ordinary high water-mark ; the shore,
which is the land between ordinary high
water-mai-k and ordinary low water-mark,
and the lands under water, belong to the
state, and are part of the sovereignty. S.

a, 2 Zab. 441, 3 Zab. 624.

14. But in Xew Jersey, the owner of
lands along the shore of tide-waters may
extend his improvements by wharves or
filling up, over the shore in front of his

lands to low water-mark, unless prevented
by the state, provided he do it so as not to

interfere injuriously with navigation ; and
when he has so improved or reclaimed the
shore, his title will extend to actual high
water-mark; and the state cannot grant
the shore so recovered, nor appropriate it

to public use without adequate compensa-
tion. Ibid.; O'Neill v. Annett, 3 Dutch.
290, 293. See Supra, § 9.

15. Query. Whether the owner of lands
on tide-water has such right to the use
of the water, that the state cannot author-
ize any improvements in front of his lands,

which' will destroy or abridge that right

without compensation. Ibid.

16. It has never been held in Xew Jer-

sey that there could be any individual
ownership in the soil of the sea or its

arms below low water-mark, except by
legislative grant. Toirnsend v. Brown, 4
Zab. 8U. Green. C. J.

17. The right of the owner of lands

bounding on a navigable river extends

onlv to high water-mark, and all below
that belongs to the state. The inchoate
right, which the owner of the upland has

to acciuire an exclusive riglit to the prop-

erty, by wharhng out or otherwise improv-
ing" the same, gives him no property in

the land while it remains under water;

the state may grant it to a stranger at any
time before it is improved. State v. Jersey

City, 1 Dutch. 525.

18. By the local custom of this state,

the shore-owner can reclaim the land be-

tween high and low water-marks ; but such
privilege is a mere license, which the leg-

islature may revoke at any time before

execution. Stevens v. P. and N. R. R. Co.,

5 Vr. 532.

19. The rights conferred by the wharf
act are also revocable before execution by
the land-owner. Ibid.

20. The decisions heretofore made in

this state, appear to be based on the con-
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cession, that luiless the land inidor the
flow of tide water, has been actually re-
claimed, it belongs, as property, to the
j)ubli(', and as sucb, is subject to the un-
controllable ))roprietorshij) of the state;

aiul this doctrine appears to be sustained
by the current of decisions in the United
States. Keyport Steamboat Co. v. Fanners'
Trans. Co., o C. E. Gr. 511, afhrniing Id.

o.

21. The question, whether in New Jer-

sey the legislature has power to grant to a
stranger the right to cut oH'a shore-owner
from access, and other advantages of ad-
jacency to the water directly in front of
his shore along tide-waters, is an open
one, so far as any question is to be consid-
ered open upon which there is no direct
judicial decision. Ibid.

22. It would seem that in the decisions
of Goiigh V. Bell, the supreme court and
the court of errors were of opinion that
the shore-owner lias vested rights in the
waters in front, Avhich cannot be taken
away by the state. Ibid.

23. The state has the reversion in fee in

any lands leased by the board of riparian
commissioners, lying under the waters of
tiie bay of New York, adjacent to the city

of Jersey City, between the original line of
high water and the line fixed for the ex-
terior line for piers in the Hudson river.

Att'y-Gen. v. Hudson Tunnel Co., 12 C. E.
Gr. 176.

24. It holds the fee-simple absolute in

lands under water between such exterior
line of piers and the state line. Ibid.

25. The state is the absolute owner of
the land in all navigable waters within its

territorial limits, and such land can be
granted to any one either public or pri-

vate, without making compensation to the
owner of the shore. Stevens v. P. and N.
R. R. Co., 5 Vr. 532. See Cl.\ms and
Oysters, § 2, Eminent Domain, § 223.

26. The third section of the " act to in-

corporate the Associates of the Jersey
Company," (P. L., 1804, p. 370,) enacts as

follows: "That the said Associates shall

have the privilege of erecting or building
any docks, wharves and piers, opposite to,

and adjoining the said premises in Hud-
son river, and the bays thereof, as far as
thej' may deem it necessary for the im-
provement of the said premises, or the
benefit of commerce, and to ai^propriate
the same to their own use." Held, that
this section merely gave the Associates a
pi'ivllege or license to build docks,
wharves and piers, in the Avaters of the
Hudson river, and the bays aforesaid, in

the manner therein mentioned, and when
so built, to appropriate them to their own
use, and conferred upon them no power
to transfer or convey such privilege or
license to any other corporation. Morris
Canal Co. v. Centred R. R. Co., 1 C. E. Gr.
419. See Dedication, | 13.

2C)a. Land not so occupied and built
upon was not granted to the Associates,
and that the same and aU rights in and
over it remain in the state as before. Ibid.

27. Tiie owner of lands on tide-water,
by a map filed in 1805, dedicated streets
and squares to a public use. In 1838 the
defendants were incorporated as a land
and improvement company. In 1839 they
acquired title in fee to th'e tract through
which the dedicated streets were laid. By
the charter, the company was authorized
to fill up, occupy, possess, and enjoy all

land covered with water, fronting ' and
adjoining lands that might be owned by
the corporation, and ctjnstruct thereon
wharves, &c., with proviso that it should
not be lawful to fill in or construct any
wharf, &c., immediately in front of lands
of any other person owning to the water,
without consent in writing. In the map
of dedication. Fourth street was delineated
as terminating at the water, and it was
found by the jury that the dedication was
to liigh water, as it was when tlie map was
made. The company filled in a consider-
able distance beyond that line. In 1857
the city passed an ordinance that Fourth
street should extend between certain limits
short of the original line of high water.
The defendants continued in possession of
the rest of the street until this action was
brought in 1870. Held, that the street was,
by operation of law, extended to the new
water-front obtained by filling in, and that
the public right of access to the water had
not been abandoned or lost by lapse of
time, or released. Hoboken Land Co. v.

Hoboken, 7 Vr. 540. See Dedication, |§ 11,
J.O.

See Boundary, I(«), 11(a), Easement,
1(a), P. L. 1869, p. 1017.

(b) Privileges of adjacent owners.

28. Where an old division line between
lands lying on tide-water has, for more
than forty years, been treated by the
owners as extending over the shore, or the
lands between high and low water, ai:id

regarded as the division line of their right
upon the shore, the line so recognized will
be established as the line which will govern
their rights to reclaim and appropriate the
shore under the wharf act. Stockham v.

Broiuninrj, 3 C. E. Gr. 390.
29. No rule for ascertaining the line by

which the shore in front of coterminous
shore-owners shall be divided between
them, has been adopted in New Jersey.
But if a line claimed by one of them is

more favorable to the other than that
given by any of the difterent rules adopted
by the courts of the several states, he will

be protected in the line so claimed, unless
a different line has been adopted by the
owners, by acquiescence or otherwise. Ibid.
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30. By force of the statute, a riparian

owner, when he extends his shore front,

must, if the liigh water-Une is substantially

a straight line" so extend his side lines as

to make them rectangular with such

high water-line. D. L. and W. R. R. Co.

ads. Hannon, 8 Vr. 270.

31. When the high water-line is not

straight, the extension of the shore front

must be divided proportionately among
the riparian owners. Ibid.

32. Bv the act to incorporate the Kev-
port Dock Co., (P. L. 1851, p. 2.5), an

adjoining shore-owner is not deprived of

the privilege, obtained by charter or license,

of wharflng out in front of his own lands,

even if it prevents vessels from landing at

the side of the complainants' wharf. Key-
port Steamboat Co. v. Fanners Trans. Co., 3

C. E. Gr. 13.

33. The exclusive right of the shore-

owner, as supposed to exist before the

wharf act of 1851, and as confirmed or

conferred by that act, is to the shore and
lands under water in front of his premises,

giving the same right to the adjoining

shore-owner, and e:c necessitate excluding

him from acquiring any right taking away
the right of the adjoining shore-owner.

Ibid.

34. To entitle the owner of land to a

license to build docks and wharves, he
must lie the owner of the land above and
adjoining the edge of the water at ordi-

nary high water. State v. Brown, 3 Dutch.

13, case reversed. Id. 648. See Hoboken
Land Co. v. Hoboken, 7 Yr. 540, 550.

35. Where a license to build docks and
wharves is applied for, to entitle him to

the license, the applicant must show af-

firmatively that he is the shore-owner;
but it is not necessary that such ownership
should be an unqualified fee. Ibid.

36. The landholder's rights to lands
under water are jnere incidents to the
ownership of the adjoining shore, and, as

such incidents, they pass with the grant
of the land. Ibid.

37. Where a corporation becomes shore-
owners, with the right to use the land for

a particular purpose only, they have the
right to prevent any other person from
building docks and whaives in front of

their land, whether they have the right to

build sitch docks and wharves or not.

Ibid.

38. On an application to the board of
chosen freeholders under the act entitled,

'"An act to authorize tlie owners of lands
on tide-waters, to build wharves in front

of the same," (P. L. 1851, p. 335), the
chosen freeholders have no power to ex-
amine into, and decide upon, the appli-

cant's title to the land. Ibid.

39. If proof is made and filed with their

clerk, that the notice required by the act
Avas given according to law, the only ques-
tion they can examine and decide is,

whether the dock, wharf, or pier applied
for will interfere injuriously with the pub-
lic rights of navigation. Ibid. See P. L.

1871, p. 39.

40. The lioard of freeholders have no
power to compel the attendance of parties

or witnesses, nor power to swear and ex-

amine the latter, should they voluntarily

attend, even upon the public question
submitted to them. Ibid.

41. A wharf is private property, and
cannot be used by the public without the
owner's consent. O'Neill v. Annett, 3
Dutch. 290. See Easement, I 37.

42. In making partition, commissioners
separated from a fishery, certain lands

adjacent to the river, by lines and fixed

monuments, and set oft" the fishery as a
separate share, the line being the usual
high water-mark. An injunction restrain-

ing the owner of the land from building
a wall on the said line, was dissolved.

Ron-ell v. Robb, 3 Hal. Ch. 17.

43. The plaintifi's, a ferry company from
Bristol to Burlington, across the Delaware
river, had "' slips " into which they ran
their boats on the side of wharves in those
towns belonging to the defendants, a steam-
boat comi^any running on the river from
Philadelphia to the same towns. The de-

fendants' boats when moored at their

wharves prevented the plaintiffs' boats
from going in and out. Held, that the
defendants had the same right of naviga-

tion in front of the slips as 'in any part of
the river, and to moor their boats in front

of their wharf, but had no right wilfully
to obstruct the plaintifts in the use of

their slips. The question did not concern
the right of navigation to the public in

general, and to the parties in particular,

but an unlawful privation of the land used,

where private rights of property existed.

Del. Riv. Steamboat Co. v. Burl, and Bristol

Steam Ferry Co., 81 Pa. St.

See Action on the Case, § 6, Actions,

? 42, Boundary, | 58, Bridges, Clams and
OvsTERS, U 2, 3, 6, Dedication, U 2, 12-14,

Easement, ?§ 27, 32-37, 47, Injcnctions,

i. 22, Nuisance, | 134, Taxes, |§ 96-99, 155,

Trespass, U 20, 21, 55, Trover, § 16.

II. Rights in Other Waters.

(a) Extent of use and enjoyment.

44. Xew Jersey has no jus privatum in

the soil of the Delaware river above tide-

water; that is in the riparian owners,

subject to the public easement of naviga-

tion, and to such regulations by the legis-

lature of the waters as the public right

of navigation may require; as to the jur-
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isdiction and power of the state over it,

the river above tide-water is to be re-

garded as a navigable stream. Att'y-Gen.
V. D. and B. B. B. R. Co., 12 C. E. Gr. 1,

031.

45. The bed of the Delaware river above
tide-water, from the easterly bank ad filum.

incdiniii ((qti(>\ ])assed by the grant from
Charles II. to the Duke of York, dated
March 12th, 1664, and is private prop-
erty. Ibid.

46. The soil under the waters of fresh-

Avater lakes, within the boundaries of the
original grant of the province of New Jer-

sey, is in the proprietor's and not in the
state, and may be acquired by an individ-

ual owner by grant from the council of
proprietors. Qihb v. Davenport, 3 Vr. 300.

47. To constitute a water-course, there
must be a stream usually flowing in a
particular direction, though it need not
flow continually. Shields v. Anidt, 3 Gr.

Ch. 234, case reversed, see Carlisle v. Cooper,

6 C. E. Gr. 576, 581.

48. A hollow or ravine, through which
water flows only in times of rain or the
melting of snow, is not, in legal contem-
plation, a water-course. Ibid.

49. No legal right of any kind can be
claimed _/»/•*? natura% in the flow of surface-
water, so that neither its retention, diver-

sion nor repulsion is an actionable injury,

even though damage ensue/ Bowlsby v.

Speer, 2 Vr. 351.

50. The question, whether an outlet for

water is an ancient water-course, does
not depend upon the quantity of water it

discharges. If the face of the country is

such that after heavy rains or the melting
of snows, so large a quantity of water is

necessarily collected in one body as to re-

quire an outlet to some common reservoir,

and if such water is regularh^ discharged
through a well-defined channel, which the
force of tlie water has made for itself, and
which is the accustomed channel through
which it flows, and has flowed from time
immemorial, such channel is a natural
watercourse. Earl v. Be Hart, 1 Beas. 280.

51. Where it appears that the stream, a
part of which is sought to be diverted,

runs through a corner of the complain-
ant's farm, a, quarter of a mile from his

dwelling ; that it runs through low,
swampy, marshy ground, and is not
nor has ever been applied to any practi-
cal use, equity will not interfere by in-

junction to prevent its diversion. Van
Winkle v. Curtis, 2 Gr. Ch. 422.

52. A man has a right to use the water
which flows through his land, but not to

divert or stop it to the prejudice of
others. Jlerritt v. Parker, Coxe 460.

53. A. cannot legally increase the quan-
tity of water whicli flows through the land
of B. without his consent. Ibid.

54. If A. by any banks or trenches
diverts more than the natural flow of

water upon the land of B., the latter may
remedy it by the erection of any dams
or banks upon his own land. Il)id.

55. The " Society for Establishing Useful
Manufactures," owning the lands on l)otli

sides of the Passaic river at Paterson, tlie

seat of the manufactories, where the tide
does not ebb and flow and the stream is

not navigal)le, are, as the riparian proprie-
tors, entitled to the use of the stream. They
have in it a property, growing out of the
ownership of the soil, as carefully protected
by the law as the right of soil itself; and
a right to enjoy it without diminution or
alteration. Society, d'c. v. Morris Canal Co.,

Sax. 157.

56. Such right is not confined to the use
of so much water as may be necessary for
theii present purposes. They have appro-
priated to themselves the use of the
stream, and have a right to divert the
whole for the purpose of their manufacto-
ries; provided, that after being used, it is

again restored to the bed of the river for

the benefit of those below; and provided,
also, that no one having prior rights is

thereby injured. Ibid.

57. Every man has the right to the flow
of water on his own land, without diminu-
tion or alteration ; but an adverse riglit

may exist, founded on the prior occupa-
tion of another. The right is usufructu-
ary

—

a right to the flow of water, not to
the water itself. Ibid. See Easement, g 8.

58. Under a lease from the Society for

Establishing Useful Manufactures, of a lot

of land extending from their canal on B.
street back to the river Passaic, with the
privilege of a certain quantity of water to

be used on the lot for milling purposes,
without any limitation as to the head and
fall, the tenant may avail himself of all

the head and fall that can be had within
the specified limits of his lot. Society, tOc.

V. Haight, Sax. 393.

59. But if such tenant uses more water
than his lease entitles him to use, he may
be enjoined. Society, &c. v. Low, 2 C. E.
Gr. 19.

60. After water has been raised to a
certain height for several years, and the
complainants have submitted to it, they
cannot when the Avater has been tempo-
rarily drawn off, take advantage of that
circumstance to revive the right, and place
themselves in the situation in which they
would have stood if application had been
made years ago. Southard v. Morris Canal
Co., Sax. 518. See Easement, | 89.

61. When a dam is a permanent struc-

ture, it is not necessary that the water
should be kept constantly in it, to its

full capacity ; nor that it should be al-

ways kept in perfect repair. It is the
height of the water as ordinarily kept in

the dam, Avhen kept in repair as dams are

kept for profitable and economical use,

that will fix the height required by pre-
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seription. If a dam is permitted for one

or more years to be out of repair, so as

not to injure the land above it, that time

will not be counted in the prescription
;

the prescription is interrupted, and must
commence anew. Carlisle v. Cooper, 4 C.

E. Gr. 256, 6 C. E. Cir. 570.

G2. This rule must apply only to such

dams as are permanent, and to such

gates and movable parts as are constantly

used and kept in their places to raise the

height of the water. When boards or gates

are only used at intervals in seasons of

low water, to increase the water in a mill-

pond, without overtlowing the lands above,

the right is not gained to keep the dam at

the height to wliich they raise it, if that will

make the level of the water upon the lands

of the upper proprietor higher than that

maintained for twenty years. Ibid.

Go. If there is a fall which can be em-
ployed, the owner has a riglit to use it to

its "full extent. Hutchinson v. Coleman, 5

Hal. 74, 78, 80.

See Boundary, § 27, Constitution, || 103-

105, Dedication, § 1, Easement, |§ 56, 73,

93, Ejectment, | 202, Evidence, |§ 12,

77, Fisheries, License, I 12.

(b) Acquisition and transfer.

(1) By grant.

64. The proprietor of adjoining lands,

who is also the owner of a bed of a creek,

may grant and convey the latter separ-
ately from the land which bounds it. Den.
V. Wright, Pet. C. C. 64. See Jackson v.

Halstead, 5 Cow. 216.

65. The grant by a superior land-owner,
of the right to maintain a dam which
causes his land to be overflowed at its

present height, with a proviso that nothing
in the grant contained should be construed
to authorize the raising of the dam, is not
a contract by the grantee that he will not
raise the dam. Colivell v. May's Landing
Co., 4 C. E. Gr. 245.

66. A conveyance gave the right to take
water from an ui)per to a lower pond.
Held, that no right could be inferred to

take the water from the ujjper pond to a
wheel below the lower pond. The par-
ties must be confined to the plainly ex-

pressed agreement in the deed. Jolinson

v. Jaqni, 10 C. E. Gr. 410, 12 C. E. Gr. 526.

67. Construction of words in a deed
granting water from a pond and the ease-

ment ofan aqueduct in grantor's land. Ibid.

68. Such easement, when described in

the grant, will be limited to the defined
locality. The owner of the dominant ten-

ement cannot change it for convenience
or necessity. Ibid.

69. A substantial change in place or
manner of enjoyment, will be restrained
by injunction. Ibid.

70. The easement of an artificial water-

way, which, by the terms of the instrument
creating it, is established on a defined
line over the servient tenement, cannot,

without the consent of the land-owner, be
changed in location to his other lands,

either for the convenience of the owner of

the servitude, or because of disturbance of

the easement by the land-owner, or be-

cause the particular land subject to it has
been taken by the public for a highway.
Johnson v. Jaqui, 12 C. E. Gr. 552, reversing

11 C. E. Gr. 322.

71. If the purchaser of a mill-seat and
water-power accepts from the vendor a
deed, without any covenant as to the

height of the dam, or the extent of the

flowage to which he is entitled, and the

purchaser is subjected to damages by
reason of the improper height of the dam,
he is without remedy either at law or in

equity. Hopper v. Lutkins, 3 Gr. Ch. 149.

See Conveyance, ?| 192-194, Easement,

1^ 49, 66, Estoppel, ? 124.

(2) By license.

72. An agreement between two proprie-

tors upon the same stream, that the upper
proprietor shall have the right to discharge

over the lands of the lower proprietor, all

the waters drawn from a canal feeder, and
that the lower proprietor shall be entitled

to have all such waters fiow over his lands,

entitles the lower proprietor to the flow of

all the water actually drawn from the

feeder, although in excess of the quantity

which the upper proprietor has the legal

right to draw. Armstrong v. Potts, 8 C. E.

Gr. 92.

73. The owner of lands along a stream
above a dam, said, in conversation with a

mill-wright engaged in raising the dam,
that if the owner of the dam would pay
him as he had paid H. he might overflow

his w'hole farm. This was not an agree-
raent to convey the right to overflow the

land at the rate per acre paid to H. Cooper

V. Carlisle, 2 C. E. Gr. 525.

74. An agreement to sell lands is not a

license to overflow them. Ibid. 535.

75. An agreement by the D. and R.

Canal Co., guaranteeing to A., his heirs

and assigns forever, water out of the feeder

of the canal, suflicient for three runs of

stones at all times, and for a fourth run, at

all times except when the water could not

be taken without injury to the company,
&c., in consideration of a grant of land by
A. to the company for its j^iurposes accord-

ing to its charter, and the release of dam-
ages awarded against the company in A.'s

favor on proceedings in condemnation, and
the relinquishment by A. of valuable water-

rights in the Delaware river. Held, not to

have been ultra vires. Hoppock v. United
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Cos., 12 C. E. Gr. 28^>, case reversed, 1 Stew.
201. See Corporations, ^l 152-154.

70. A i):irol license tliat delendaiit might
divert a stream until ])laintiir or his heirs

should erect a mill, confers no greater right

than his silence during the actual diver-

sion. Campbell v. Smith, 3 Hal. 140, 155.

See Hvsement, g 54, License, U 2-4.

(3) B}/ prescription.

77. There may he such a continued use
of fiasli boards that they, in ell'ect, become
])arts of the ))ermanent structure, and by
such user a right to flow to the height of
such boards may be acquired ; but the
occasional use of flash boards for short
periods, when little or no injury may be
done, does not amount to the open, uninter-
rupted, and notorious adverse usenecessary
to establisli a prescriptive right. Carlisle

V. Cooper, C. E. Gr. 570.

78. Prescriptions may be upon condition
in restraint of the mode in which the pre-

scriptive right is to be enjoyed, or may have
annexed to them a duty to be performed
for the benetit of the person against whom
the prescription exists. Ibid.

79. The prescriptive right to the use or
flow of water may be qualified as to times,

seasons, and modes of enjoyment, by the
character of the use from which the right

has originated. Ibid.

80. Where the practice in the use of a
dam and its appendages during the period
of prescription, has been to control the
lieight of the water in the pond in times
of high water by removing the gates and
permitting the water to flow off, this mode
of user qualities the right which has been
acquired by prescription, and a decree per-

mitting the use of such gates, requir-

ing that they shall be removed in times
of freshets and high water, is necessary to

restrain the flowage over complainant's
lands to its accustomed height during the
time of prescription. Ibid.

81. If a party unlawfully turns a stream
of Avater upon the land of an adjoining
proprietor, no right to the water is therel)y

conferred, and the wrong-doer may again
divert the water at any time within twenty
years. Shields v. Arndt, 3 Gr. Ch. 234. See
Supra, § 47.

82. The defendant can acquire no right

to use the water of a water-course to the
injury of the complainants, until he shows
that theacts which are claimed to constitute
the adverse user, injured the complain-
ants, and gave to th em, or those under whom
they claim, a right of action. Holsman v.

Boilinrj Spring Co., 1 McCart. 335.

83. Twenty years adverse possession,
and maintaining what would otherwise be
a nuisance, will give a right to maintain it.

Del. and liar. Canal Co. v. Wright, 1 Zab. 469

;

71

Shields V. Arndt, 3 Gr. Ch. 234. See Campbell
V. Sm,iths,S Hal. 13l», 149; Hulme v.Shreve,
3Gr. Ch. 110; Hutchinson v. Coleman, 5 Hal.
74, 78.

See Actions, ? 58, Easement, l^ 51, 80-84,
85-91, 99, loo, Limitations, |? 15, 16.

(c) Injuries to water-rights.

(1) By obstructions.

84. The diversion or ol)struction of a
water-course, is an irreparable injury.
Shields v. Arndt. 3 Gr. Ch. 234; Holsman v.

Boiling Spring Co., 1 McCart. 335 ; Shreve
v. Voorhees, 2 Gr. Ch. 25.

85. If the surface of the ground is such
as to collect water at different seasons of
the year, to an extent which requires an
outlet to some common reservoir, and if

such is always the case in times of heavy
rain and melting of snow, and if, as far

as the memory of man runs, that flow
of water produced a natural channel
tlirough the lands of different persons,
where such accumulated surplus water
has always been accustomed to run, a
court of equity will protect such cliannel
from obstruction to the injury of any one
through whose lands it runs. Earlw.De
Hart, 1 Beas. 280.

86. A mill-owner has a right to lower
his wheel to any level consistent with the
descent of the water below, and an owner
lower down the stream cannot, by erect-

ing a dam, to back water on such wheel,
so as to interfere with its motion. Hutch-
inson V. Coleman, 5 Hal. 74.

87. So, using water as to wash mud,
dirt and gravel into the plaintiff's pond,
thereby filling it up and diminishing its

capacity, is an injury to the freehold, for

which a reversioner may maintain an
action. Beavers v. Trimmer. 1 Dutch. 97.

See Ward v. Ward, 2 Zab. 699.

(2) By diversion.

88. It seems, the water of a natural
stream may be diverted into a sewer, by
a city ordinance, without compensation
to tlie adjacent owners Sfoudinger v. New-
ark, 1 Stew. 187, 446.

See Actions, ? 48, Eminent Domain,
^ 33. Supra, U 49, 52, 54, 56, 76.

(3) By p)ollution

.

89. No one has the right to jDollute or
corrupt the waters of a creek, or, if they
are already partially polluted, to render
them more so; all whose lands border on
a stream have the right to have its waters
come to them pure and unpolluted. Att'y-

Gen. V. Steward, 5 C. E. Gr. 415.
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90. If the use of a slaughter-house
ahout to be erected will corrupt and pol-

lute the stream for most of the purposes
for which it may be used by the owners
of lands bordering on it below, and so

affect it as to make its waters offensive to

houses in the neighborhood, an injunction

will be granted to prohibit the blood from
being discharged into the stream. Ibid.

91. A disturbance or deprivation of the

right to use and enjoy a stream of water
in its natural state, is an irreparable

injury, for which an injunction will issue.

A deprivation of the use of a stream by
corrupting it so as to render it unfit for

use, is also an irreparable injury, entitling

the party injured to the like preventive
remedy. Hohman v. Boiling Spring Co.,

1 McCart. 335.

See Easement, § 56, Equity, I 1340.

(d) Remedies.

(1) At law.

92. The right of the owner of land
through which a stream flows, extends to

the quality as well as the quantity of the
water. If, therefore the adjoining propri-
etor corrupts the water, an action on the
case lies for the injury. Hohman v. Boil-

ing Spring Co., 1 McCart. 335.

92a. An action at law is sustainable only
on the ground of special damage caused
to the plaintifl'. Del. and liar. Canal Co. v.

Wright, 1 Zab. 469, 470.

93. An actionable nuisance may be
caused by an act perfectly lawful in

itself, when the nuisance complained of is

only a consequence of that act, as if a
canal constructed by authority of law
across land of A., by his consent, throws
back water on the land of B. Del. and
Bar. Canal Co. v. Lee, 2 Zab. 243. See Bro-
kaiv V. N. J. R. and Trans. Co., 3 Vr. 328,
330.

94. An action may be maintained by a
reversioner for the mere maintenance of
a nuisance of a permanent character pre-
judicial to his right, although he has sus-
tained no actual damage from loss of
tenants or diminution of rents. Tinsman
V. Bel. Del. B. R. Co., 1 Dutch. 255.

95. It will be no defence to an action for
such injury, that the water flowing in the
mouth of a creek is the water of a'public
navigable river under servitude to the
public interest, the regulation of which is

vested in the sovereign power. S. C, 2
Dutch. 148.

96. Nor is it an answer to an action by
a reversioner, that the cause of the alleged
injury may possibly be removed, or the
nuisance abated, ' before the determi-
nation of the tenancy for years. S. C, 1
Dutch. 255.

97. An action may be maintained against

' a party who continues a nuisance erected
by another, without notice or request
to abate it. Morris Canal Co. v. RyeYson, 3
Dutch. 457. See Actions, §? 61, 62.

98. Where it is the defendant's duty to

keep a dam in repair, no notice is neces-
sary to support an action for damages
resulting from neglect of such duty. Ibid.

99. In the case of the continuance and
use of that which in its erection is a nuis-
ance, no request to abate the nuisance is

necessary either to be averred in pleading
or proved on the trial. Ibid.

100. Where an action is brought for the
erection or continuance of a nuisance, it

is necessary to allege that the defendant
erected or continued it; and if the action is

not brought against the one who caused it,

but against a subsequent owner or tenant,
a special request to remove it must be
alleged. Beavers v. Trimmer, 1 Dutch. 97.

I

101. Where the injury results not from
I the erection itself, but from the illegal
' use thereof, there is no necessity to allege
who erected it, or that notice had been
given to remove the erection. Ibid.

102. When it appeared that before the
defendants purchased the property on
which the works were afterward erected,

a written notice was served on them in-

forming them that the stream of water
ran through the complainants' land, and
of the use made of it by the complainants,
and cautioning the defendants against any
use of the stream which would prevent
the complainants' use of it; and also,

that while the defendants were asking the
legislature for an act of incorporation,
the complainants opposed the act, on the
ground that the business to be carried on
by the company would injure the com-
plainants, and that in consequence of
such opposition, the defendants consented
to the insertion of a proviso in their char-
ter, to the effect that they should not
divert or injure the stream of water on
the complainants' land. Held, that for the
purpose of this cause, it Avas immaterial
whether the notice thus given, and the

proviso thus inserted in the defendants'
charter, in any wise affected the legal
rights of the parties. Hohman v. Boil-

ing Spring Co., 1 McCart. 335.

103. But such an agreement on the
part of a company procuring a charter,

constitutes a strong claim in favor of the
exercise of the extraordinary power of the
court to arrest the injury. Ibid.

104. In such case, it would be grossly

inequitable to permit a party to inflict the
injury upon the complainants, not only in

violation of the express provision of their

charter, but of their own implied under-
taking. Ibid.

105. In an action for an injury to the
reversion, caused by a nuisance, the de-

claration must either state an injury of
such a nature as to be necessarily injuri-
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ous to the reversion, or must explicitly
allege that it was injurious to the rever-

sion. Tinsinan v. Bel. Del. R. R. Co., 1

Dutch. 2r)5; Potts \. C/rtrAr, Spen. 53t;.

lOCi. An avornicnt that tlie act coin-
jihiineil of is prejudicial to tlie tenant's
interest does not render the count bad.
The averment, that the reversionary in-

terest is prejudiced, is an essential part of
the count, and must be sustained by proof.
Ibid.

107. A declaration stating that the de-
fendant, by damming up a stream, and
backing water over the plaintiff's land,
" had rotted, spt)iled, and damaged the
grass and herbage of the plaintilf, then
growing, and had made the lanel boggy,
miry and rotten, whereby the plaintiff was
injured in his reversion," is a good declar-
ation, and contains no misjoinder of in-

juries or causes of action. Potts v. Clarke,

Spen. 536.

108. Whether the damage alleged to have
been done to the grass and herbage was
an injury to the reversion, or merely to

the possession of the tenant, is a question
of evidence upon the trial. But in case
of such equivocal injury, the plaintiff

must expressly aver in his declaration
that he was injured in his reversion. Ibid.

See Action on the C.\se, I 5, Actions,

I? 33, 39-11, 61, CANALS, I? 2-13, 16-18,
Damages, ?g 2, 69, 70, Easement, U 99-101,
103-106, Ejectment, ? 13, New Trial,
?| 95, 108, Nuisance, II, Statutes, ^ 201,
Trespass, U 26, 27.

WILLS.

I. Testamentary Capacity.

(a) Wliat constitutes,

{b) Mode of proving.

(1) Presumf)tion of law.

(2) By attesting witnesses.

(3) By non-attesting witnesses.

(4) Declarations of testator.

(5,1 Expert testimony.
(c) By whom decided.

(d) Time of capacity.

II. Undue Influence.

III. Execution.

(a) Intention to execute.

(b) Knowledge of contents.

(c) Publication.

(d) Signing.

(
e

) Qualification and duty of witnesses.

(/) Attestation clause.

(1) Form.
(2) Effect.

(g) Fraud.

IV. Revocation.

(a) Mode.
(b) Proof.

(c) Effect on prior will.

V. Spoliation and Establishing.

VI. Probate.

(2) In equity.

109. A suit in equity may be sustained
to ascertain the height to which the owner
of a dam is entitled to back water upon
the lands above the dam. Carlisle v. Cooper,

3 C. E. Gr. 241.

110. Equity will enjoin the obstruction
or diversion of a water-course. Holsman v.

Boiling Spring Co., 1 McCart. 335; Shreve
V. Voorhees, 2 Gr. Ch. 25. See Warne v.

Morris Canal Co., 1 Hal. Ch. 410; Campbell
V. Smith. 3 Hal. 139, 149 ; 3Ierritt v. Parker,
Coxe 460.

111. Before such nuisance is created.

Shields v. Arndt, 2 Gr. Ch. 234.

112. A decree which refers to the cap
piece of the dam, as fixing the extreme
height to which the water may be raised
by the use of the gates when shut, though
more specific in its direction than is

usual, is not objectionable for that reason.
Carlisle v. Cooper, 6 C. E. Gr. 576.

See Contempt, ? 21, Covenant, | 86, Ease-
ment, ^/i 47-57, Equity, U 502, 1093, Estop-
pel, ^ 94, Injunction, U 68. 69, 75-78, I(rf),

Nuisance, U 41, 77, 1(a), Ill(a), 130, 131.

Supra, U <39, 71.

(o) Jurisdiction to grant,

{b) Mode.

(
c ) When refused.

(d) Caveat.

(
e ) Validity and effect.

(/) Setting aside.

[g) Foreign wills.

VII. Interpretation.

(a) Ptdes of construction.

(1) General rule.

(2) Whole construed.

(3) Altering, adding to, and
omitting.

(4) Situation of estate and pro-
visions of will.

(5) Intention as affected by tes-

tator's religious belief.

(6) Implication.

(7) Words.
(i) In general.
(ii) Particular words.

(8) When effect denied.

(6) Parol evidence to explain.

VIII. Nuncupative Wills.

IX. Costs.
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I. TeSTAMENTAKV CArAtUTY.

(a) What constitutes.

1. That understanding, and those intel-

lectual powers whicli are necessary to

enable a man to make a valid testament,

have usually been denominated a sound
and disposing mind and memory. Den.

V. Yanchvc, 2 South. 589, 660.

2. By such terms it has not been under-

stood that a testator must possess these

qualities of the mind in the highest de-
gree, nor in as great a degree as he may
formerly have done, for tliis would disable

most men in the decline of life. Ibid.

3. The mind may have been in some
degree, debilitated, the memory, in

some degree, enfeebled, and yet there

may be enough left clearly to discern and
discreetly to judge, of all those circum-

stances, which enter into the nature of a

rational, fair, and just testament. Ibid.

4. But if the mind has so far failed that

these cannot be discerned and judged of,

the testator cannot be said to be of sound
and disposing mind and memory. Ibid.

5. The objects of a man making a will

are his property, its nature, its various

parts, and their value ; if he is a father,

his family, their conditions, necessities

and merits; his own duties and obliga-

tions as a father, and their claims and
expectations, as children, and the mind
incapable of viewing, and in some de-

gree, of comprehending and combining
these, and of forming some rational judg-

ment concerning them, is incompetent to

dispose of property by last will. Ibid.

6. The terms " sound and disposing

mind and memory," stand opposed not

only to idiocy and lunacy, but to any de-

rangement of mind occasioned by melan-
choly, grief, sorrow, misfortune, sickness

or disease. Den. v. Johnson, 2 South. 454,

455, Kirkpatrich, C. J.

7. "Sound" signifies whole, unbroken,
uninn)aired, unshatter(>d by disease or

otherwise, and a " disposing mind and
memory," is a mind and memory which
have the capacity of recollecting, discern-

ing and feeling the relations, connections
and obligations of family and blood. Ibid.

455, 458. See Sloan v. Maxioell, 2 Gr. Ch.

568, 568 ; Den. v. Vandeve, 2 South. 589,

661, 678; StacMwuse v. Horton, 2 McCart.
202, 205.

8. But not every discomposure of the
mind by these causes will render (nie in-

capable of making a will ; it must be such
a discomposure, such a derangement, as

deprives him of the rational faculties

common to man. Ibid.

9. If the mental powers of the testatrix

were so far enfeebled and broken that she
herself could not make a discreet dispo-
sition of her affairs, and the will in cjues-

tion was devised by other persons, and

only assented to by her upon being asked,
without the power of understanding it, it

is not the will of the testatrix. Ibid.

10. Such sayings as that if one can
count ten, tell the day of the week, or
even ask for food, it is sufficient evi-

dence of testamentary capacity, have little

weight in determining such fact. Ibid. ;

Den. v. Vandeve, 2 South. 589, 661.

11. The testator ought to be capable of
making his will with an understanding
of the nature of the business in which
he is engaged,—a recollection of the ])rop-

erty which he means to dispose of, of the
persons who are the objects of his bounty,
and the manner in which it is to be dis-

tributed among them. Harrison v. Row-
am, 3 Wash. C. C. 580, 585 ; Stevens \. Van-
deve, 4 Wash. C. C. 262, 268; Pancoast v.

Graham, 2 McCart. 294, 309.

12. It is not necessary that he should
comprehend its provisions in their legal
form; it is sufficient if he has such a
mind and memory as will enable him to

understand the elements of which it is

composed—the disposition of his property
in its simplest forms. Ibid,.

13. In deciding upon testamentary ca-

pacity, it is the soundness of the mind,
and not the particular state of the testa-

tor's bodily health which must be con-
sidered. The latter may be in a state of
extreme infirmity, and yet he may pos-
sess sufficient understanding to direct how
his property shall be disposed of. Ibid.

581 ; Stevens v. Vandeve, 4 Wash. C. C. 262,

268.

14. The testator's memory may be very
imperfect, it may be greatly impaired by
disease, he may not be able, at all times,

to recollect the names, the persons, or the

families, of those with whom he had been
intimately accpiainted, may at times ask
idle questions, and repeat those which
had before been asked and answered, and
yet his understanding may be sufficiently

sound for many of the ordinary transac-

tions of life. Stevens v. Vandeve, 4 Wash.
C. C. 262, 267. See Stackhouse v. Horton, 2

McCart. 202, 205.

15. The question is not so much what
was the degree of memory possessed by
the testator, as whether he had a dispos-

ing memory. Ibid.

16. If the testatrix did not comprehend
the act, or if comprehending it, she could
not control the feeble faculties of her
mind, so as to enable her to execute her
intention, she had not capacity to make
her will, and it makes no ditierence whether
such incapacity was the eflect of a dis-

ordered or an enfeebled intellect. Stack-

house V. Horton, 2 McCart. 202, 205.

17. A person may be a monomaniac—
the subject of a partial derangement to-

wards a particular individual, and this

derangement may be the cause of depriv-
ing such individual of the bounty of a
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testator, atul yet a will niatlc l)y such per-

son may be valid. Stavkhnusr v. Jforton, 2

McCart. 202.

18. In investigating the question whether
there Wiis such derangement of mind or

monomania, as would have inc;i|i;icit;it(Ml

(he testatrix, it is important to distinguish
between unreasonable and unfounded
prejudices, and a derangement of mind.
/6/(/. 228.

19. If there were ac^tual ground for sus-
picion of an injury, although not well-

founded in fat't, and was disbelieved by
others, the misaj)prehension of the fact

will not be considered mental delusion,

and a will made by a party aflected by
such suspicion may be valid. Ibid.

20. ITidess a will carries upon its face

clear marks of being the product of an
unsound mind, neither its injustice nor
its unreasonableness ought to be the foun-

dation of a verdict against it. Boylan ads.

Meeker, 4 Dutch. 274; In re Humphrey' ^i

WW, 11 C. E. Gr. 513, 12 C. E. Gr. 567 ; I71

re Gleespin's Will, 11 C. E. Gr. 523; Sloan
v. Maxwell, 2 Gr. Ch. 563, 568; In re Win-
termute's Will, 12 C. E. Gr. 447, 1 Stew. 437.

21. A will cannot be set aside on account
of any moral obliquity or prejudice of the
testator exhibited in the devises therein,

or because the disposition of property is

umiatural or unjust. Den. Trumbull v.

Gibbons, 1 Zab. 117; Turner v.. Chee-feman,

2 AlcCart. 243.

22. Strong, violent, and unjust preju-
dices, if not founded on delusion, do not
show mental incapacity, rbid.

23. Partial insanity will invalidate a will

Avhich appears to have been the direct re-

sult of such insanity, although in other
respects the testator, at the time of making-
it may have been sane upon ordinary
topics. Ibid. 156.

24. Although the omission by a testator

to make any provision for a part of his

children, will not of itself suffice to estab-

lish incapacity, yet such an omission, not
satisfactorily accounted for, is entitled to

great consideration when there is any evi-

dence of a fraudulent procurement of the
will, or when the will was made by the tes-

tator in extremis, in favor of those around
him. Goble v. Grant, 2 Gr. Ch. 128 ; In re

Winternmte's Will, 12 C. E. Gr. 447, affirm-

ed, 1 Stew. 437.

25. That a testator made no provision

for his wife, is no reason for refusing pro-

bate on the ground of unnaturalness, es-

pecially Avhen it appears that she had been
cruel and unkind toward him, and had
driven him from the house, and had sur-

reptitiously taken notes, papers and other
evidence of indebtedness, and was holding
them, and refused to give them up to him
at the time of the execution of the will.

In re Wintermute's Will, 12 C. E, Gr. 447,

1 Stew. 437.

26. If it be clear that the writing pro-

pounded for probate is the will of a sound
and disposing mind, the coui-t cannot look
beyond it for the testator's motives in

the disposition of his ])i'up(>rty made l)y

him. The right of absolute dc)minion,
which every man has over his own prop-
erty, is sacred and inviolable. Such argu-
ment is only legitimately applicable so far

as it afl'ects the question of tlie testator's

capacity at the time. Turner v. Cheeaman,
2 McCart. 243.

27. Although the inequality and in-

justice in the provisions of the will cannot
by themselves be adequate to prevent a
court of equity from giving aid to carry
out its provisions, yet they may suffice to

call for explanation from those in whose
favor they are made. Lynch v. Clements, 9

C. E. Gr. 431. See Collim v. Totvnley, 6 C.

E. Gr. 353.

28. Old age, failure of memory, and
even drunkenness, do not of themselves
necessarily take away a testator's capa-
city ; he may \)e ever so aged, very infirm

in body, and have habits of intemperance,
and yet in the eye of the law, possess that

sound mind necessary to a disposition of

his estate. Tiirner v. Cheesemnn, 2 McCart.
243 ; Whitenack v. Stryker, 1 Gr. Ch. 8.

29. The failure of memory is not suf-

ficient to create testamentary incapacity,

unless it be total, or extend to his imme-
diate family and property. The amount
of mental capacity must be equal to the

subject-matter with which it has to deal

;

a man may be competent to make a codi-

cil, changing in two or three particulars

the prior dispositions in his will, who
would be incompetent to the performance
of acts requiring the exercise of far

greater intellect and judgment. Ibid.; In
re Vanderveer's Will, 5 C. E. Gr. 463, case

reversed, 6 C. E. Gr. 561 ; Stevens v. Van-
cfeiw, 4 Wash. C. C. 262, 267.

30. A testator, sixty-seven years of age
at the time of the execution of his will,

and somewhat enfeebled by disease, was
held, to have been possessed of testanrent-

arv capacity. In re Wintermute's Will, 12

C.'E. Gr. 447, affirmed, 1 Stew. 437.

31. A failure of memory in stating, as a

witness in a suit, nine months after the

execution of the will, and when enfeebled

with illness so severe as to endanger his

life, that he had given his wife a part of

his personal estate, when he had given

her none. Held, to be no criterion of the

condition of testator's mind at the time
he executed the will. Ibid.

32. A testator, ninety-four years of age

at the time of executing a codicil to his

will, and retaining, to a remarkable de-

gree, his mental faculties and his charac-

teristics of firmness, independence and
decision. Held, to have been possessed of

testamentary capacity. In re Humphrey's
Will. 11 C. "E. Gr. .'ii3, affirmed, 12 C. E.

Gr. 567.
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33. So, also, as to a testatrix ninety-eight

years old at the time she made her will,

"in the absence of any proof of testament-

ary incapacity, or of any fraud, circum-

vention or undue influence in procuring

the will. Collins v. Townley. G C. E. Gr. 353.

34. A testator, h\ liis will, gave power
to his son, a semi-imbecile, under a

certain restriction, to make a testamentary

disposition of the property given to him
by the will. Held, that this fact not only

did not establish the testamentary capa-

city of the son, but was to be treated as

the opinion, merely, of the father in re-

gard to the son's competencv to make a

will. In re Alexander's Will, 12 C. E. Gr.

463.

35. Testamentary capacity is established

by capability to transact business with

sagacitv and decision. In re Gleespins

Will, 11 C. E. Gr. 523; Lyons v.Van Riper,

11 C. E. Gr. 337 ; In re Vanderveer's Will, 5

C. E. Gr. 463, case reversed, 6 C. E. Gr.

561 ; Turner v. Hand, 3 Wall. Jr. 88 ; Har-
rison v. Roivan, 3 Wash. C. C. 580, 585 ; Ste-

imn v.Vayicleve, 4 Wash. C. C. 262, 268.

36. Where the testator had l)een found
a lunatic from the excessive use of ardent

spirits, but his mental faculties were sub-

sequently restored, it is not to be expected
that the mind should resume all its for-

mer vigor; the question is, whether, at

the time of executing the writing, he had
recovered that quantuni of disposing mind
which ought to give the writing effect.

Pancoast v. Graham, 2 McCart. 204, 300.

37. The fact that a testator is eccen-
tric, excitable, passionate and very

nervous ; is on certain subjects believed

by many to be insane, through excited

feeling ; that he believes in spiritualism,

the book of Mormon, or in Fourierism
;

may talk very much like a fool; have
visions and believe in them, is not enough
to show a want of sound and disposing
mind and memory, providing he attends

constantly to his business, and manages it

with capacity and skill, and in other re-

spects appears to be of sound mind. Tur-

ner V. Hand, 3 Wall. Jr. 88.

38. There is no distinction in the de-
gree of mental capacity requisite for the
execution of a will of real estate, and that

requisite for the execution of a will of

personal estate. Sloan v. Maxwell, 2 Gr.

Ch. 563.

39. To constitute a sound and disposing
mind and memory, it is not essential that

the mind should be unbroken, unimpaired,
unshattered by disease or otherwise. The
charge of chief justice Kirkpatrick, in

Den. V. Johnson, 2 South. 454, commented
on. Ibid.

40. The standard of testamentary ca-

pacity laid down by Judge Washington, in

Harrison v. Rowan, 3 Wash. C. C. 580, and
in Den. v. Vancleve, 4 Wash. C. C. 262,

approved and adopted. Ibid.; Andressx.

Wetter, 2 Gr. Ch. 604 ; Boylan ads. Meeker.
4 Dutch. 274, 277; Lotre \. Williamson, 1 Gr.
Ch. 82, 86; Wallace's Case, Jan. 1831, cited

1 Gr. Ch. 86; Stackhouse v. Horton, 2 Mc-
Cart. 202, 205; Turner v. Cheesman, 2
McCart. 243, 256.

41. It is not necessary that a man should
be possessed of a mind naturally strong,
or that the powers of his mind or memory
should be wholly unimpaired, to enable
him to make a valid will. Andress v. Weller,

2 Gr. Ch. 604.

(b) Mode of proving.

(1) Presumption of law.

42. The presumption of law is in favor
of testamentary capacity, and he who
insists on the contrary has the burden of

proof, except where insanity in the testa-

tor has been shown to exist at a time pre-

vious to the execution of the will ; in that

case the onus is shifted, and the party
offering the will is bound to .show that it

was executed at a lucid interval. White-

nack V. Stryker, 1 Gr. Ch. 8; Turner v.

Cheesman, 2 INIcCart. 243 ; Sloan v. Maxwell,

2 Gr. Ch. 563 ; Day v. Day, 2 Gr. Ch. 549

;

Goble V. Grant, 2 Gr. Ch. 629; Den. Trum-
bull V. Gibbons, 2 Zab. 117 ; Boylan ads.

Meeker, 4 Dutch. 274; Stevens v. Vancleve,

4 Wash. C. C. 262; Turner v. Hand,3W&\\.
Jr. 88, 120. See Den. v. Moore, 2 South.

470, 473, (a).

43. So, also, after probate. Den. v.

Johnson, 2 South. 454, 455.

44. The existence of a doubt should be
decisive against the conclusion that the

testator was insane. Den. Trumbull v. Gib-

bons, 2 Zab. 117, 141.

See EviDEN'CE, VI.

(2) By attesting tvitnesses.

45. In ascertaining the testator's compe-
tency, recourse is naturally had in the
first place to the subscribing witnesses,

because they saw him at the decisive pe-

riod, and because the law expects from
them peculiar care, caution and circum-
spection, presuming from the fact of at-

testation tliat they believed him compe-
tent. Sloan V. Maxwell, 2 Gr. Ch. 563. 573.

46. In weighing the evidence of sanity,

the evidence of the attesting witnesses is

most to be regarded, because it is more
likely that they should be attentive to the

conversation and action of the testator

than mere bystanders, who do not feel

themselves particularly connected with

the transaction. Stevens v. Vancleve. 4
Wash. C. C. 260. 268; Harrison v. Rowan,
3 Wash. C. C. 580; Whitenack v. Stryker, 1

Gr. Ch. 8; Turner v. Cheesman, 2 McCart.
243.

47. The law considers the attesting wit-
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nesscs, in particular, as called upon by
duty to examine into, and be j«atistied as

to the capacity of the testator to make a
will. Ihid.

48. The sworn testimony of an attesting

witnes.-^ whose veracity and character are
otherwise uninipeached, should not be
li<i;htly estimated in consequence of loose

declarations made at other times to per-

sons in nowise interested in theniatter;
but such declaration is worthy of the con-
sideration of the jury. Ibid.

41*. If the subscribing witness is a
stranger, and has no opportunity to

ascertain and judge of the testator's ca-

j)acity, his opinion is not entitled to as
much weight as that of a friend who saw
the testator about the same time, and who
was atlbrded an op])ortunity of convers-
ing with him, and testing the sanity of his

mind. Turner v. Cheesman, 2 McCart. 243.

50. The opinion of any one, whether a
subscribing witness or not, is of but little

value unless he can give the reasons for

the opinion which he expresses. Ibid.;

Harrison v. Rowan, 3 Wash. C. C. 580, 587.

51. The mere fact of a man having
affixed his signature to a will as a sub-
scribing witness does not entitle his opin-
ion, as to the competency of the testator,

to any more weight than that of any one
else who may be called upon to testify.

Ibid.; Garrison v. Garrison, 2 McCart. 2*30.

52. The testimony of subscribing
witnesses that the will was duly exe-
cuted in their presence, cannot be over-
come unless impeached, nor should it be
disregarded upon proof of the simple
improbability of their statements. Boy-
Ian ads. Meeker, 4 Dutch. 274.

(2) By non-attesting xcitnesses.

53. Xext to the evidence of the attesting

witnesses, that of those who were present
at the execution—all other things being
equal— is most to be relied upon. Steven-s

v. Vandeve. 4 Wash. C. C. 262. 268.

54. In questions of testamentary capa-
city the abstract opinion of any witness,

medical, or of any other profession, is not
of any importance. Xo judicial tribunal
would be justified in deciding against the
capacity of a testator upon the mere opin-
ions of witnesses, however numerous or
respectable. Stackhome v. Hor/on, 2 Mc-
Cart. 202. See Infra, U 65-6S.

55. Testamentary capacity does not de-
pend upon the uncertain or fluctuating
opinions of witnesses, but is to be ascer-
tained by the court by the application of
certain rules of law in the exercise of a
sound discretion regulated bv thesC rules.

Ibid.; Whitenack v. Stryker, 1 Gr. Ch. 8.

56. The witness must state the fact
upon which his opinion is based. The
court will judge of the intelligence of the
witness upon the subject, and Jhe proper

' weight to be given to his opinion, from the
facts and circumstances upon which he
founds it. /6/(/. 209 ; Whitenack v. Stryker,

1 Gr. Ch. 8.

57. Witnesses upon the subject of ca-
pacity cannot be impeached by charging
them with forgetfulness, inaccuracy, or
being biased by partiality or prejudice,
but must be convicted of the grossest dis-

honesty. Ibid. 21 ti.

58. The mere opinions of witnesses are
entitled to little or no regard, unless they
are supported by good reasons, founded
on facts which warrant them, in the opin-

;

ion of the jury. If the reasons are frivol-

ous or inconclusive, the opinions of the
witnesses are worth nothing. Sloan v.

Maxtcell, 2 Gr. Ch. 563; Whitenack v. Stry-

ker, 1 Gr. Ch. 8 ; Lowe v. Williamson, 1
Gr. Ch. 82 ; Turner v. Chresman. 2 McCart.
243; Gani.ion v. Garrison, 2 McCart. 266.

See Doughty v. Doughty. 3 Hal. Ch. 227,
643 ; Vanauken's Case, 2 Stock. 186, 192.

59. It is not the opinion of the witness
upon which the court relies, but the court
draws its own conclusion, and forms its

own judgment from the premises which
have produced the conviction in the mind
of the witness. Garrison v. Garrison, 2
McCart. 266.

60. The opinion of a witness who is a
stranger to the testator, and who sees or
hears nothing except what is necessary to

enable him to attest the instrument as a
subscribing witness, is not as much to be
relied upon as that of a neighbor and
familiar acquaintance of the testator. The
opinion of neither is of any weight with
the court, except as it proves itself to be a
correct and sound conclusion from facts

which justify and warrant it. Ibid.

61. A man who will subscribe an instru-

ment attesting that the testator is of sound
niind, memory, and understanding, and
then repudiate under oath his own attes-
tation, does not occupy a position that
will justify a court in giving any weight
to his own opinion. Ibid. ; Otterson v. Hof-
ford, 7 Vr. 129.

See EviDENXE, U 95, 100, 640.

(4) Declarations of testator.

62. Upon the question of competency,
where the declarations of the testator

were offered to prove that he had long
contemplated the disposition of his

property in the manner designated by
the will, in which case a smaller grade of
memory would be requisite. Held, that

such evidence of a party to a deed or will,

whether prior or subsequent to its execu-
tion, is mere hearsay evidence, and in-

competent either to control the construc-
tion of the instrument, or to support or
destroy its validity. Stevens v. Vandeve, 4
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Wash. C. C. 262, 2G5. See Evidence, U
100, 101.

63. But where the saTiity of the testator

is in question, and undue influence is

sought to be estabhslieil, it is competent
to give in evidence the dechirations of the

decedent to sliow that tlie disposition of

his property by the writing propounded
for probate is in opposition to liis inten-

tion. Ibid. 266 ; Turner v. Cheesman, 2

McCart. 243, 265; Deyi. Trumbull v. Gib-

bons, 2 Zab. 117, lo9. See Evidence, H
101, 105, 107. See Infra, U 133, 133a.

61. The testimony of the attesting wit-

nesses as to the testator's capacity is

strengthened by the facts that the will is a

reasonable one, and that its contents
correspond with the repeated declarations

of the testator. Pancoast v. Qraham, 2

McCart. 295.

See Evidence, II (/i).

(5) Expert testimony.

65. The opinions of medical men,
although they did not see the testator, is

an exception to the rule that the mere
opinion of witnesses is of little value,

since they may with some degree of accu-
racy form an opinion of the nature of the
disorder and its probable etiect on the
mind, where the symptoms are truly
stated to them. Harrison v. Rowan, 3 Wash.
C. C. 580, 587. See Evidence, XIX, (5)(5).
Supra, ^ 53.

66. In order to entitle such opinions to

weight, the jury should be satisfied that
the sympt(jms existed. Ibid.

67. If the opinions of medical men
differ materially as to the ordinary effects

of certain symptoms, the jury must weigh
their evidence as in other cases, and de-
cide according to the opinion they may
form of the comparative judgment, learn-
ing and experience of the witnesses them-
selves. Ibid.

68. The opinion of the physician who
attended the testator during his last illness,

is always entitled to more regard than
that of physicians who had n(»t this ad-
vantage. Ibid.

(e) By whom decided.

69. On a question of capacity to make a
will, where the matter has been submitted
to a jury in an unobjectionable manner,
and the judge, before whom the trial took
place, expresses no dissatisfaction with
the verdict, the court will seldom inter-
fere. Ben. v. Ayres, 1 Gr. 153; Den. v.

Johnson, 2 South. 454, 459.

See New Trial, § 13.

(d) Time of capacity.

70. The soundness of the testator's mind
is to be judged from his conversation, or
from his actions at the time the will is

made, or from both taken together. Har-
rison V. Rowan, 3 Wash. C. C. 580. 586

;

Stevens v. Vandeve, 4 Wash. C. C. 262.

71. Although evidence of the state of
the testator's mind, and of his bodily
health before and after such time may be
given, in order to shed light upon its con-
dition at that period, still such evidence
is not otherwise to be regarded. Ibid.;

Stevens v. Vandeve, 4 Wash. C. C. 262, 268.

II. Undue Influence.

72. Whether in any case undue inllu-

ence was exercised over the testator, must
be detei-mined from the facts. It is not
a presumption, but a conclusion. In re

Humphreys Will, 11 C. E. Gr. 513, 12 C. E.

Gr. 567 ; Stackhouse v. Horton, 2 McCart.
202, 232; 3foore v. Blauvdt, 2 McCart. 367.

73. What constitutes undue influence
can never be precisely defined. It must
necessarily depend in each case upon the
means of coercion or influence exercised
by one party over the other. Whatever
destroys the free agency of the testator

constitutes undue influence. It is imma-
terial whether that object be effected by
physical force or mental coercion, by
threats which occasion fear, or by impor-
tunity w'hich the testator is too weak to

resist, or which extorts compliance in the
hope of peace. Moore v. Blauvelt, 2 Mc-
Cart. 367; Lynch v. Clenunts, 9 C. E. Gr.

431 ; Turner v. Cheesman, 2 McCart. 244.

74. Threats of personal estrangement
and non-intercourse, addressed by a child

to a dependent parent, or threats of litiga-

tion between the children to influence a
testamentary disposition of property by
the parent, constitute undue influence.

Ibid.

75. The fact that a testator has been
induced to make a new will by false re-
presentations as to the contents of an
existing will, is a proper element in the
consideration of the question of undue in-

fluence, although the new will may not
materially vary from the former one in

respect to the subject-matter of the false

representations. Ibid.

76. Testimony on a question of undu3
influence, which is but matter of opinion,
is entitled to consideration only so far as
it is sustained by f icts. Ibid.

77. No matter how little the influence,

if the free agency is destroyed, it viti-

ates the act which is the result of it. Tur-
ner V. Cheesman, 2 McCart. 243.
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78. That degree of influence which
deprives a testator of liis free agency,
which he is too weaiv to resist, and whicli
renders tlic instrunu>nt not his frc^e and
unconstrained act, will he suflieient to in-

validate it, not in relation to the person
alone hy whom it is procured, hut as to

all others who are intended to he hene-
tited by the undue inlhu^nce. Ibid.; Lynch
V. Clcmn)t!i. 9 C. E. Gr. 431.

79. The inHueiu'-e acipiired over a tes-

tator hy kind offices, unconnected witli

any fraud or contrivance, can never, alone,
he a o-ood ground of setting aside a will;

such induence is lawful and proper. Lowe
v. Willidmson, 1 Gr. Ch. 82; Den. Trumbull
V. Gibbons, 2 Zah. 117 ; In re Gleespin's

Will, MCE. Gr. 523.

80. The inlluence thus acquired, though
exerted over a testator above eighty years
of age, whose bodily faculties are impaired,
and who, Avithout good reason, entertains
feelings of hostility to his family, cannot
invalidate the will. Ibid.

81. Suspicious circumstances in the
conduct of a legatee for life, in the absence
of evidence of any attempt to influence
the testator in any way, will not avail

to set aside his will. In re Gleespin's Will,

11 C. E. Gr. 528.

82. Such undue influence must amount
to fraud; nothing less can vitiate the in-

strument. Stuckhouse v. Horton, 2 McCart.
202, 231.

83. The will in this case was set aside
on the ground of undue influence of the
principal legatee, sister of the testator

who was a semi-imbecile. In. re Alexander's
Will, 12 C. E. Gr. 463.

III. Execution.

(a) Intention to execute.

84. To support an instrument as a will

of personal estate, it must be shown that
it was intended and understood to be a
will, and executed as a will. Combs v.

Jolly, 2 Gr. Ch. 625.

85. In case of a will made at the age of
ninety-eight, in favor of a daughter with
whom the testatrix had lived for years, her
other children have the right to require it

to he clearly proved that she executed the
will, understanding that it was her testa-

mentarv act. Collins v. Townley, 6 C. E.
Gr. 353."

(b) Knowledge of contents.

86. When a will is signed and published
with the proper soleinnities and in the
usual manner, the testator declaring that
he published the same as his last will and

testament, the presumption is that he
knew its contents. What circumstances
not suflieient to overcome this presump-
tion. In re MaxireWs Will, 4 Hal. Ch. 251.

87. If the testatrix, at the time of sigu-
ing, so far possessed her rational jxiwers
as to he able to dispose discreetly, and
even in such a state as to be able to r(»ad

understandingly, proof that she actually
read the will, or had it read or explained
lo her, is not necessary, but is to be pre-
sumed. Den. V. Johnson, 2 South. 454, 456

;

Harrison v. Roivan, 3 Wash. C. C. 580; Day
V. Day, 2 Gr. Ch. 549.

88. If the testatrix possessed her mind in

such a degree that she might have made
a rational disposition of her affairs, yet if

the will was written without any consulta-
tion with, or direction from her, and from
her great weakness and debility she was
unable to read the will, proof must be
made that it wiis fairly read or fully ex-
plained to her. Ibid.

89. Such rule ought especially to be i i-

sisted on when one of the executors and
devisees named in the will, expressly pro-
hibited the testamentary witnesses from
reading the same to the testatrix before
she signed it. Ibid.

90. The legal presumption is always in

favor of the will, and he who seeks to im-
peach it must show conclusively that the
testator was imposed on, or that there was
some mistake whereby he was deceived.
Day V. Day. 2 Gr. Ch. 549; Den. Mickle v.

Matlack, 2 Harr. 86, 89.

91. But where it appears affirmatively
that the testator did not read the will him-
self, and that it was not read to him, it

must then be shown to the satisfaction of
the court that he was in some other way
made acquainted with the contents of the
instrument and approved them. Ibid.

92. If it be established either by. direct

evidence, or by circumstances so conclu-
sive as to admit of no reasonable doubt,
that the wdll in question was truly copied
from a previous will, with the contents of
which the testator was acquainted, the
instrument will be admitted to probate
although it was neither read by him nor
in his hearing. Ibid.

93. Or. if it can be shown that the will

in question is substantially in accordance
with the instructions of the testator, it

may be considered as sufficient evidence
that he was acquainted with its contents.

Ibid.

94. Where the testator is, for any cause,
unable to read, it must satisfactorily ap-
pear to the court, citlier that the will was
read to him, or that in some other way he
was made fully acquainted with its con-
tents, and gave them his approval, before
effect can be given to the will. Lyons v. Van
Riper, 11 C. E. Gr. 337 ; Den v. Johnson, 2
South. 454, 458; Harrison v. Roivan, 3
Wash. C. C. 580; In re Vanderveer's Will, 5
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C. E. Gr.463, 464, case reversed, 6 C. E. Gr.

561.

95. In such case, the burden of proof
is on the proponent ; it will not be ])re-

sumed from the fact that the testator iiad

testamentary capacity, that he would not
have executed the will without understand-
ing its content^;. In re Vanderveer's Will, 6

C. E. Gr. 561 ; Day v. Day, 2 Gr. Ch. 549.

96. If the testator knew what he was
about, and was po.?se.ssed of sufficient un-
derstanding to make a valid wiil, his ac-

knowledgments to the witnesses as to his

knowledge of tlie contents, and that it was
liis will, seems to be persuasive evidence
tbat he was acquainted with the contents.
Harrison v. Rouan, 3 Wash. C. C. 580, 589.

97. Proof of reading the will to the
testatrix need not necessarily be direct
and positive; it may also be proved by
such circumstances as would satisfy the
minds of judicious and rational men that
it has been read, and in sucli case the jur\'

nuist decide. Lyons v. Van Riper, 11 C.

E. Gr. 337; Den. v. Johnson, 2 South. 454,
456.

(cj Publication,

98. There is no argument to be drawn
from the substitution of the word " de-
clared," in the act of 1851, for the word
"published," in the act of 1814. Mundy
v. Mundy, 2 McCart. 290.

99. Whatever would amount to a publi-
cation would answer the requirement,
that it should be declared to be the testa-

tor's will. Ibid.

100. It is manifest that the authors of
the act of 1851 did not intend to affect
any wills executed in compliance with the
requirements of the old act. Ibid.

101. There must be some declaration by
the testator that it is his will, and a com-
munication by him to the witnesses that
lie desires them to attest it, as such. But
this need not be by word ; any act or sign
by which that communication can be
made is enough. Ibid.

102. Where the scrivener says, " this is

the will of A. B., and he desires you to
witness it," the testator standing by, it is

a sufficient publication or declaration.
Ibid. 294.

103. The statute requires that the will
should be published in the presence of the
witnesses, either wholly by the testator,
or by the scrivener or other agent asking
questions, and the testator expressing his
assent by words, or by signs, which
plainly indicate his understanding of, and
acquiescence in, such publication. Camp-
ion V. Mitton, 7 Hal. 70; Den. Mickle v.

Matlack, 2 Harr. 86, 88.

105. Although the most natural and
orderly course is that the publication
should follow the signing, yet this is not
absolutely necessary. If done at the same

time as part of the same transaction, it is

sufficient. Den. Mickle v. Matlack, 2 Harr.
m, 88.

106. The form of attestation, "signed
and sealed in the presence of," is not a
sufficient publication, but this would be
unimportant if the publication was proved
bv the testimonv of the witnesses. Combs
\. Jolly, 2 Gr. Ch. 625. 627.

(d) Signing.

108. If the subscribing witnesses were
so situated that they could and would
naturally see and hear the signing and
publishing, it is sufficient. Compton v.

Mitton, 7 Hal. 70. 75.

109. Under the statute of this state,

passed in 1814. it was requisite that the
witnesses should he actually present, and
see the testator sign the will. The act of
1851 makes the acknowledgment of his

signature in the presence of the witnesses
sufficient. Mundy v. Mundy, 2 McCart. 290

;

Compton V. Mitton, 7 Hal. 70 ; Den. Mickle
V. Matlack, 2 Harr. 86 ; Combs v. Jolly, 2
Gr. Ch. 625; In re McElwaine's Will, 3 C.

E. Gr. 499, 501 ; Bailey v. Stiles, 1 Gr. Ch.
220.

110. Under the act of 1851, there are
four requisites to a valid will : 1. That it

be in writing. 2. That it be signed by the
testator. 3. That such signature shall be
made by the testator, or the making there-

of acknowledged by him in tlie presence of

two witnesses. 4. That it shall be declared
to be his last will in the presence of these
witnesses. In re McEluaine's Will, 3 C. E.
Gr. 499.

111. It is not sufficient that the signa-
ture be piade by another, though at the

request, and in the presence of the testa-

tor; the signing required by the statute

must be some signature, making some
mark or signum upon the paper, so as to

identify and give efficacy to it hy some
act, and not bv words merelv. Ibid. See
Stevens v. Vancleve, 4 W^ish. C. C. 269.

112. W^here there is no proof as to the

making of the signature, such acknowl-
edgment is sufficient evidence that the

testator made it, and would prove his

compliance with the requisite of signing.

Aliter, when it is clear that he did not
sign the will. Ibid.

113. If the testatrix have a copy of a
former will, date and names made, intro-

ducing any alterations she miglit wish,

and execute it, and the court have the
legal evidence of its execution, it will be a
good will of personal property. In re

Jolly's Will, 1 Hal. Ch. 456, 458.

(ejQualiflcation and duty of witnesses.

114. A person who is unable to write
his name but makes his mark, is notwith-
standing a competent witness to the exe-



WILLS, III. 1131

Execution.

cution of a will. Compton v. Mitlon, 7 Hal.
70.

115. The witnesses must attest the will

at ttie request of the testator, hut it is not
necessary that the testator should openly
make the request. His ac(iuiescence when
the witnesses are culled in by another, for

that iniri)0se, is sufficient. Whitenack v.

Stryker, 1 Gr. Ch. 9; Combs v. Jolly, 2 Gr.

Ch. 6-2o, 628; Mundy v. Mundy, 2 McCart.
21)0, 294.

11(3. The witnesses must know it is the
testator's will which thev are witnessing.

Mundy v. Mundy, 2 McCart. 290, 294;
Combs V. Jolly, 2 Gr. Ch. 625, 628.

(f ) Attestation clause.

(1) Form.

117. The statute does not prescribe
any form in which the witnesses shall

certify their attestation. Alhurr v. Allaire,

8 Vr.'312, 825, afhrmed, 10 Vr. 113.

lis. A will signed by the testator and
subscribed by a sufficient number of wit-

nesses, may be established by testimony
aliunde, that the formalities which are ne-
cessary have been observed. Ibid.

119. But if there be no attestation clause,

or if it does not contain all the requisites

to the making of a will, there must be
affirmative proof of its execution in the
manner and with the formalities pre-

scribed by the statute. Ibid.; Munn v.

Munn, 2 McCart. 290.

120. Although one of the witnesses
signed before the testator, it does not
atfect the validity of the will, since the
particular order of the several requisites

to the valid execution of a testament, is

not material. Munn v. Munn, 2 McCart.
290, 294.

(2) Effect. .

121. The attestation clause to a will is

prima facie evidence of the facts stated in

it ; and the instrument will not be rejected

because the witnesses fail to remember
the mode of its execution. Munn v. Munn,
•2 McCart. 290; Compton y.Mitton,7 Hal.
70, 75; Boylan ads. Meeker, 4 Dutch. 2/4,

294.

122. If the attestation clause is perfect
and shows on its face that all the forms
required by the statute have been com-
plied with, and the subscribing witnesses,

when called, admit their signatures, but
through defect of memory, or for any
other reason, fail to testify to the due exe-
cution of the will, it may be established
on the presumption arising from the
form of the attesting clause, unless there
be affirmative evidence given to disprove
its statements. Allaire \. Allaire, 8 Vr. 312,

affirmed, 10 Vr. 113.

123. Where it does not appear whether

the testator .signed the will or acknowl-
eiiged the signature to be his in the pres-
ence of the witnesses, but that after his
name was signed, the testator declared it

to be his will and asked tiiein to sign it

as witnesses, and the attestation clause
is in the handwriting of the testator and
declares that it was signed in the presence
of witnesses, the certiiicate must be taken
as true, and as proof of signing in their

presence. In re Alpaugh's Will, 8 C. E. Gr.

507.

124. Such certificate must also be taken
as proof that the statutory requirement
that both witnesses should l)e present at

the same time, has been complied with.

In re Kirkpatrick's Will, 7 C. E Gr. 463.

125. The effect of the statement in the
attestation, that the will was signed in the
presence of the testator, is to throw the
burden of proving that it was not so
signed, upon the opponents of the will.

Tappen v. Davidson, 12 C. E. Gi'. 459.

126. Where it is, at most, doubtful on
the evidence, whether the will was not
signed in testator's presence, the presump-
tion arising from the statement of the at-

testation clause is not overcome. Ibid.

See EviDEN-CE, II(/), XlV(a), U 190, 211.

(gj Fraud.

127. Fraud in the making of a will

.should not be inferred because it was
po.ssible or even probable, but should be
shown by positive proof, or circumstances
of such force as not to permit of serious
doubt. In re Vanderveer's will, 5 C. E. Gr.

463, case reversed, 6 C. E. Gr. 561.

128. In a case where there is great
doubt upon the evidence, the court will

not reject so much of the will as from
fraud in the insertion, or other cause, is

not to be taken as his will, and admit the
residue to probate. Ibid.

129. Although such fraud is never to be
presumed, yet it is not necessary to prove
it by direct and positive proof. Harrison v.

Rowan, 3 Wash. C. C. 580, 588.

130. Upon the issue whether a will is

forged, the circumstances attending its

production, and also what was said by the

person having the custody of the will dur-
ing the time he had it in po.ssession, and
when it was produced for probate, show-
ing a design to produce or prove it as a

genuine will, are competent evidence, and
are admissible not upon the ground that

the custodian is a subscribing witness to

the will, but from necessity, because he
knows its origin and history. Boylan ads.

Meeker, 4 Dutch. 274.

131. On the charge of fraud or forgery,

the declarations and bad character of

a deceased subscribing witness, are admis-
sible in evidence to impugn the presump-
tion arising from the witness's attestation
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and signature; but standing alone and
unsupported, are not sufficient to over-
come such presumption. Ibid.

132. Where the execution of a deed or
will is proved in the mode required by
law, the declarations of the grantor or
testator, made before or after the execu-
tion of the instrument, are not compe-
tent to i^rove fraud, duress or forgery, or
to disprove the execution of the instru-

ment. They are rejected upon the prin-
ciple that they are hearsay, and not under
the sanction of an oath. Ibid.

133. But declarations made at the time
the instrument is executed, are admissible
as a part of the res gestx. Ibid.

134. After an elaborate review of the evi-

dence, in regard to the will offered for pro-
bate. Held, to have been fraudulent and
surreptitious, and not executed by the tes-

tator. Boylan \. Meeker, 2 McCart. 310.

See Equity, § 512, Evidence, II{/0.

IV. Revocation'.

(a) Mode.

135. A will can only be revoked in the
manner provided by statute, and cannot
be changed, annulled, or in any manner
affected by the verbal declarations of
the testator made after its execution. Boy-
lan ads. Meeker, 4 Dutch. 274.

136. Where two wills of the same tes-

tator are found, the will of earlier date will
remain uncancelled and unrevoked if the
one of later date is not duly executed or is

declared invalid or void. Ibid.

137. A cancellation of a legacy, by the
testator, l)y drawing lines with a pen
across the words, is a sufficient revoca-
tion. In re Kirkpatrick's Will, 7 C. E. Gr. 463.

138. A will can be cancelled in no other
way than liy being burned, torn, or oblit-
erated by the testator himself, or in his
presence and by his direction and consent,
or by a revocation in writing, executed in
the same manner as wills are required to be
executed. Mundy v. Mundy, 2 McCart. 2'JO.

b39. A testator asked hi.s wife if she had
brought his will from its place of deposit,
according to his instructions, and at the
same time informed her that he wished to
burn it up. The wife replied that she had
burnt it up. i/eW, that this did not amount
to a revocation, the will not having been
burnt. Ibid.

140. The tearing off of the seal affixed
to a will, and of part of the testator's sig-
nature, and the ol)literation of the rest of
his name and of the names of the wit-
nesses, are a cancellation of the will. In
re White's Will, 10 C. E. Gr. 501.

141. From the finding of a will in testa-

tor's box tlius cancelled, the presumption
arises that the cancellation was his act,
done animo cancellandi, and that by such
act he intended to render the will null
and void. Ibid.

142. A testator made a will in 1850, a
codicil thereto in 1854, and a subsequent
will in 1858, by which he bequeathed and
disposed of all his real and personal estate
without exception, and which contained a
clause, " liereby revoking all former wills,

and declaring this to be my last will and
testament." After the last'will had been
admitted to probate, on an application to
admit to probate the codicil of 1854, it

was Held, that the last will contains l)oth

an implied and express revocation of the
codicil. The revocation extends to all

prior testamentary dispositions of testator's

estate, real and personal. Smith v. 3Ic-

Chesney, 2 ]McCart. 359. See Den. v. Van-
cleve, 2 South. 589, 668.

143. It is a principle, as ancient as it is

familiar, that no man can have two wills.

The last will is of necessity a revocation
of all former wills, so far as it is inconsist-

ent with them. So if one having made
his will, afterwards make another will in-

consistent therewith, but not expres.sly

revoking it, this will nevertheless be a
revocation. Ibid.

144. This implied revocation is effect-

ed only when the last will is inconsistent
with the former; for it may be a will of
different goods, or different pieces oi' land,
so that the two may be taken conjointly
as the will of the testator. Ibid.; Den.
Snowhill V. Snoichill, 3 Zab. 448.

145. If a latter will contain an express
revocation of the former, it is immaterial
whether the latter be or be not inconsistent
with the ff)rmer, or wJiether it operates as
a will at all or not. Ibid.

146. An agreement by a testator, after

the execution of his will, to sell land
therein devised, is not a revocation at law.
Hcdl V. Bray, Coxe 212.

147. Although the statute says nothing
of a cancellation by mistake or accident,
there can be no doubt such a cancellation
would not render the will invalid. The
act would want the animus revocandi.

Smock V. Smock, 3 Stock. 156.

148. If land is devised by a will to minor
children, with provision to their mother to

occupy during their minority, a different

disposition of the fee by codicil revokes
the right to occupy by the mother. Deii.

Snowhill V. Snowhill, 3 Zab. 448.

[b) Proof.

150. A writing sought to be established

as the last will of decedent, executed in

due form of law, wns found in a private

desk of decedent, with the name of testa-

tor and the seal cut off with a sharp in-

strument, leaving only the letter B—the
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first letter of testator's name—partly re-

niaininc:. Held, that the testator is pre-
sumed to have done the act, and that tlie

law further presumes that he did it animo
revocandi. Smock v. Smock, 3 Stock. lo6.

151. The will is presented under cir-

cumstances from which the presumption
arises, that it was cancelled in a manner
which the statute declares eftectual—by
tearing or obliterating the same by the
testator himself. This presumption arises

from the fact that the will was in the pos-

session of the testator during his lifetime,

and at his death was fonnd among his

papers, mutilated in a way showing a de-
sign to cancel it. Ibid.

152. This presumption is greatly strength-
ened by proof of the fact that the testator

for many years previous to his death,
was accustomed to cancel instruments of
writing, such as promissory notes, etc., by
taking oti'his name, sometimes by tearing
it oft", and sometimes by cutting it off with
a sharp instrument. Ibid.

153. And also by the fact that up to

within a year of his death, the testator

freely spoke of his will, but ceased to do
so during the last year of his life. Ibid. 166.

154. It is undoubtedly true that the re-

vocatory clause is not always inoperative,
and that its effect depends upon the in-

tention of the testator, but that intention
must in every case be gathered from the
contents of the instruments themselves.
Parol testimony is inadmissible for this

purpose. It is never admissible to con-
tradict by parol the terms of a will, or to

overturn its plain provisions. Smith v.

McChesney, 2 McCart. 360.

155. The evidence in this case stated,

and the reasons given for the conclusion,
that the evidence does not overcome the
presumption in favor of the alleged paper
being the last will of the testatrix, and
that it was not revoked or cancelled by
her. Hildreth v. Schillinger, 2 Stock. 196.

156. Memoranda in the margin, one
opposite each cancelled part, in the hand-
writing of the testatrix, and signed with
her name in one case, and her initials in

the other, stating that she wished to erase
these parts, are evidence that the cancel-
ling was done bv her. In re Kirkpatrick's

Will, 7 C. E. Gr. 463, 465.

See Equity, ^ 104, 1327.

(c) Effect on prior will.

157. If a prior will be revoked by a sub-
sequent one, and both be improperly de-
stroyed, the 'contents of the first instru-
ment cannot be established as the tes-

tator's will, although the contents of the
second will cannot be ascertained. Day
V. Day, 2 Gr. Ch. 550.

158. A general allusion to testator's will,

in a letter found in the same box, and a

conversation with the executor therein
named, shortly before testator's death, in
reference to a request made by the will,

and which was tlien known by the execu-
tor, arc too loqse and uncertain to estab-
lish a will contrary to the cancellation by
the testator himself. In re Wliite's Will,

10 C. E. Gr. 501.

See Equity, ? 104.

V. Spoliation and Establishing.

159. The testatrix deposited her will for
safe-keeping with the scrivener who drew
it. To the scrivener's knowledge, it was
never sent for or taken away by the testa-
trix, and during frequent conversations
between them the will was spoken of.

Upon the death of the testatrix, the will
was not to be found in the place where it

had been deposited. The scrivener states
upon oath that he believes it to have been
clandestinely taken from his secretary.
Held, that the presumption is, that this
was the last Avill of the testatrix, and un-
less that presumption be overcome in
some legal w-ay, such will nuist be estab-
lished. Hildreth v. Schillinger, 2 Stock. 196.

160. The evidence stated, and reasons
given for the conclusion, that such pre-
sumption is not overcome. Ibid.

161. On a bill filed to establish a w^ill,

under a charge of spoliation, it is not nec-
essary to prove that the spoliation was
committed by the individual charged in
the bill, or bj- whom it was committed.
It is enough if the fact of the spoliation
be established. Bailey v. Stiles, 1 Gr. Ch.
220.

162. In order to establish a will in the
court of chancery, all the witnesses to
the will, if within the power of the court,
must be examined. But if either of the
witnesses be dead, or insane, or without
the jurisdiction of the court, the will may
be established without the evidence of
such witnesses. Ibid.

163. In order to establish a will which
has been destroyed, whether the proof be
by one witness or by many, it must be
clear, satisfactorv and convincing. Wyckoff
V. Wyckoff, 1 C. E. Gr. 401.

See Evidence, || 197, 210, 515, Equity,
II(.'c), U 1144, 1327, 1386.

VI. Probate.

(a) Jurisdiction to grant.

164. In matters of probate and admin-
istration, the surrogate and the orphans
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court were left to occupy the same. rela-

tion to the ordinary, which, previous to

the act of 1784, the surrogate alone had
'

occupied. Coursen's Case, 3 Gr. Ch. 408.

165. In this respect, the act of 1820 is
1

similar to that of 1784. Ibid.

166. The fact that the appointment of his

surrogates has been taken from the ordi-

nary and conferred upon the joint-meet-

ing, does not alter their relative jurisdic-

tion or powers. Ibid.

167. In the language of the act of 1820,

the surrogates are still the ordinary's sur-

rogates, and in effect his deputies. Ibid.

168. The ordinary has now the same
original and appellate powers as he always
had. Ibid.

169. The original jurisdiction of the
ordinary over the probate of wills and the

granting letters of administration, is gen-
eral and full, and not limited and special.

Ibid.

170. The acts of 1784 and 1820 are

merely declaratory, so far as they attempt
to specify the subjects of the jurisdiction

of the ordinary or of his surrogates. Ibid.

171. By virtiie of his general powers,
the ordinary has undoubted jurisdiction

in the matter of the probate of a foreign
will, where, at the time of his death, the tes-

tator resided in a foreign state, and where
the will had been proved there. Ibid.

172. The jurisdiction of the ordinary in

such cases is complete, without tiie aid of

any statute, at least where the original

will is produced. Ibid.

173. Whether he may, under such cir-
'

cumstances, grant letters testamentary
upon the production of an exemplified

|

copy of the will, is perhaps doubtful. Ibid.

174. It seems doubtful, whether since
|

the acts of 1784 and 1820, limiting the
[

surrogate's jurisdiction to his own county,
j

he may grant probate of a foreign will
j

independently of the statute. Ibid.

175. The jurisdiction of the ordinary is ;

not taken away or impaired by the act of

1828, which authorizes surrogates to grant
\

letters testamentary upon an exemplified
copy of a foreign will proved in another
state. The ordinary may proceed inde-
pendently of a statute, nor is he bound
by the terms of the equity of that statute

to exact security of foreign executors.
Ibid.

176. By a grant of probate, the power .

of the surrogate is exhausted and his juris-

diction over the subject-matter at an end.
His decree, until reversed, is both conclu-
sive and final. A subsequent grant by
him of general letters of administration
respecting the same property, is abso-
lutely void, and confers no rights upon
the administrator. Ryno v. Ryno, 12 C. E.

;

Gr. 522. reversing 11 C. E. Gr. 161.

177. Consent of counsel cannot con-
;

fer jurisdiction, nor warrant a decree in a
matter dehors the record, especially in the

absence of parties who have a right to be
heard thereon. Ibid.

See Courts, 11(6), Executors, 1(a).

(b) Mode.

178. If one witness testify expressly to
the fulfillment of every requirement of
the statute, it will be sufficient. Den.
Snedekers v. Allen, Pen. 35, 44 ; Compfon v.

Miiton, 7 Hal. 70; Den. Mickle v. Matlack,
2 Harr. 86 ; Whitenack v. Stryker, 1 Gr. Ch. 8.

179. An executor may be a witness to
establish a will, unless he takes an interest

under it. Ibid.

179a. On the probate of a will the execu-
tor or devisee may controvert the testi-

mony of the subscribing witnesses, al-

though they have been produced by him-
self. Beake v. Birdsall, Coxe 12, 15.

180. A writing, purporting to be exe-
cuted by P. J. by a mark, which writing,

with the names of all the persons whose
names were subscribed as witnesses, and
and the name of P. J., were in the hand-
writing of one of the persons whose name
was subscribed as a witness, not admitted
to probate on proof that the signature of
the person who wrote the will and signa-

tures was her handwriting, and that she
was dead. In re Jolly's Will, 1 Hal. Ch.4o6.

181. If a new attestation clause had
been added to such writing, showing that

it was executed in the presence of such de-

ceased witness, and her name be proved to

be genuine, proof of the signature might
have been sufficient, after the death of the

witness. Ibid. 459.

See EviDEKCE, VIII (c).

(c) When refused.

182. The consideration is entitled to

some weight, that by the will the property
is mostly given to the heirs-at-law and
next of kin of the testator, who are sat-

isfied with the will as it stands. The
caveators, if they claim as devisees or

legatees under a "former will, should have
propounded it for probate. Not having
done this, the presumption is that, if this

will is not established, the decedent died

intestate, and such being the case, the

property would go to the very persons
to whom it is given by the present will,

and the caveators would derive no
benefit from defeating it. Pancoasl v.

Graham, 2 McCart. 295".

ISS. Where the testator is subject to a
partial derangement towards a particular

individual, the court will not refuse pro-

bate to such will, unless by doing so the

person concerning whom the delusion ex-

isted, will be benefited. Stackhouse v. Hor-
ton, 2 McCart. 202.

See Attorxey, I 9.
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(d) Caveat.

184. A caveat i^< incident to all ecclesias-

tical courts, and prevents the case from
l)ein<^ proceeded in without the caveator
hoinu; heard. Coursen's Case, 3 Gr. Ch. 408,
410.

'

IS."). It is a general rule, tliat all per-
sons who may be injured hy admitting
a will or codicil to probate, may tile a
caveat against it. Ibid.

See Attorney, ? 9.

(e) Validity and effect.

186. On an application for probate a
certified copy of the surrogate's proceed-
ings has the effect of a record, against
which no averment will be admitted by
the ordinary. Conrsen's Case, 3 Gr. Ch. 408.

187. Where probate is granted of a mar-
ried woman's will, limited to her sepa-
rate estate, and a grant of administration
ceterorum issues to the husband, both the
letters testamentary and of administra-
tion are valid and consistent with each
other, and there may be a question for a
court of construction, whether certain
property in controversy is included in the
probate or covered by the grant of admin-
istration. Ryno V. Ryno, 12 C. E. Gr. 522,

reversing 11 C. E. Gr. 161.

188. But there cannot be two legal
representatives of the same decedent,
one claiming under general letters testa-

mentary, the other under general letters

of administration, both granted by the
same tribunal having full jurisdiction in

the premises. Such claims are totally in-

consistent and irreconcilable, and cannot
both be valid. Ibid.

18'J. So long as a probate remains un-
revoked, the seal of the ordinary cannot
be contradicted ; neither can evidence be
admitted to impeach it in a temporal
court. Ibid.

See Appeal, II, Ejectment, ?| 131, 135,

Evidence, U 93, 266-269, 302a, 303.

( f ) Setting aside.

190. If the probate of a will is irregular

or voidable for any cause, the remedy is

by appeal to the ordinary, or by proceed-
ing for the revocation of the letters. Ryno
V. Ryno, 12 C. E. Gr. 522, reversing 11 C.

E. Gr. 161.

191. The statute requiring notice to be
given to all persons concerned, before pro-

bate granted cannot be confined to wills

of testators who resided in this state at

the time of their death. Where notice of

application had not been given as required
bv statute, the probate was vacated. Laiv-

rence's Will, 3 Hal. Ch. 215.

See Appeal, II.

(g) Foreign wills.

192. The act entitled "An act relative to
the probate of wills," passed March 6th,

1828, has no reference to a will executed in

this state, by one who at the execution of
the will, and at the time of his death,
lived in this state. The act has reference
to foreign wills onlv. Wallace v. Wallace,
2 Gr. Ch. 616.

193. If one executor of a foreign will

proved' in another state, hivs applied for

probate imder the statute, another execu-
tor may produce and prove the original

will independently of the statute. Coursen's
Case, 3 Gr. Ch. 408.

See Conflict of Lawp, ^ 15, Constitu-
tion, g 40, Evidence, U 33-5-337.

VII. Interpketation.

(a) Rules of construction.

(1) General nde.

194. The intention of the testator is

the law of wills, and where that intention
can be ascertained, if not in violation of
the rules of law, it will prevail over tech-

nical rules, and words in their technical

or even ordinary meaning, .as well in a
court of equity as of law. Van Hoiden
\ . Pennington, 4 Hal. Ch. 745, 749; Provost

V. Provost, 12 C. E. Gr. 296 ; Vanness v.

Jacobus, 2 C. E. Gr. 153, 155 ; Mullany v.

Mullany, 3 Gr. Ch. 16; Deii. x. Snitcher, 2
Gr. 53; Stokes v. Tilly, 1 Stock. 130; Brear-

ley v. Brearley, 1 Stock. 21 ; Kent v. Arm-
strong, 2 Hal. Ch. 637, 638.

195. In cases of executory or imper-
fect trusts which are only directory, or

prescribe the intended limitations of some
future conveyance, courts of equity, in

striving to ascertain the intention of tes-

tators, have not adhered strictly to the

rules of construction adopted by courts

of law, but have directed those convey-
ances to be made in such manner as to

carry out the intention of the testator, as

ascertained from an examination of the

whole will. Mullany v. Mullany, 3 Gr. Ch.
16. See Trusts, |? 24, 115.

196. As to how far the intention of the

testator shall prevail, the correct rule of

construction is, that whatever estate can-

not by the rules of common law be con-

veyed by act executed in his lifetime by
advice of counsel learned in the law, can-

not be devised by the will of a man who
is intended in law to be inops comilii. Ibid.

197. The intention must be collected
either from the whole will, or from the con-

nection in which the words are employed,
or from both. Birdsall ads. Den. Applegai",

Spen. 244, 247.
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19S It is the duty of the court to sift

out, or, to u.se the expression of some
leariioci judjje, spell out, the true intent

and meaning of the testator, and to carry

out that intent, where it can be done con-

sistently with the rules of hiw. Den. Nel-

son V. Combs, 3 Harr. 28.

I'JO. In order to ascertain testator's in-

tention as expressed in his will, the whole
will, so far as it in any wise relates to the

subject-matter in question must be read

toi^etlicr. Graydon v. Graydon, 10 C. E.

Gr. 561, reversing 8 C. E.' Gr. 230. See

Equity. | 2.

200. In the absence of any adjudi-

cated case or settled rule of construction

in this state, the court will adopt such

rule of construction as seems best calcu-

lated to effectuate the intention of the tes-

tator. Van Duyne v. Van Dmjne, 1 McCart.

398, case reversed, 2 McCart. 503.

201. A direction by the will, " to divide"

the residue of the testator's lands will

not be construed technically as a devise,

where the testator has expressly directed

the executors to sell the lands "not de-

vised." Vanness v. Jacobus, 2 C. E. Gr. 153.

202. The court have a right to direct

the jury as to what was the intention of

the testator, to be gathered from the will I

and evidence together. Holloa ads. Den.
j

White, 3 Zab. 33(J. i

203. Where it was urged that upon the
i

construction sought to be given, the '

estate would take' a direction which
the testator never could liave contem-

,

plated, and which he would not have ap-

])roved. Held, to be no argument against

the construction, since a will is not to be
construed according to future contin-

gencies, but according to the trne mean-
ing appearing on the face of it, at the
death of the testator. Van Houten v.Pen-
niiiffton, 4 Hal. Ch. 272, 746, 750; Nevison
V. taj/lor. 3 Hal. 43, 46.

204. General intent in a will, shall

overrule particular intent, if it become
necessary in order to carry the former
into complete eti'ect ; and technical words
shall liave their legal efiect, unless from
subsequent inconsistent words, it is very
clear the testator meant otherwise. Den.
McMurtrie v. McMurtrie, 3 Gr. 277, affirmed,

May, 1840; Den. v. Mugway, 3 Gr. 330, 331.

See Devise, Evidexce. ? 189, Equity,
1 104, Leg.\cy.

(2) Whole construed.

205. The first great leading rule, from
which courts of justice never depart, is,

to put such a construction on apparently
conflicting parts, that both of them, if

possible, may stand, and the whole will be
carried into effect. The rule of law is im-
perative, that every clause in a will shall

be made to operate if possible. Den. Som-

ers V. Pierson, 1 Harr. 181, ease reversed,

Nov. 1841; Kent v. Armstrong, 2 Hal. Ch.
637, 044.

206. Though a will must be construed
as an entirety, yet the legal construction
of one section cannot be controlled by
guesses as to the intent of the testator,

arising from the disposition of his prop-
erty in the remaining sections. Gulick v.

Gulick, 12 C. E. Gr. 498.

See Legacy, I 131.

(3) Altering, adding to, and omitting.

207. The power of the court to effectuate

the manifest intent of the testator, by in-

serting omitted words, by altering the col-

location of the sentences, or even reading
the will contrary to its primary signifi-

cation, is well established. Van Houten \.

Pennington, 4 Hal. Ch. 272, 745, 749; Den.
V. Broiun, 3 Gr. 330, 331 ; Den v. Taylor, 2
South. 413, 421: Den. Nelson v. Combs, S
Harr. 27, 38.

208. By so doing the court do not pro-

pose to alter the will,—to substitute their

will for the will of the testator, but merely
to prevent the intention of tlie testator

from being defeated by a mistaken use of

language. Ibid.

209. When a testator has omitted words
obviously necessary to express his mean-
ing, and the intention can be plainly gath-
ered from the contents of the will, courts

have considered it their duty to supply
such omitted words, rather than to do vio-

lence to his plain intention, by pertinaci-

ously adhering to his words, without regard
to the sense of the instrument. Den. Nel-

.wn v. Combs, 3 Harr. 27.

210. In order to ascertain intent of tes-

tator, words of limitation shall operate as

words of purchase ; implications shall

supply verbal omissions ; the letter

shall give way ; every inaccuracy of gram-
mar; every impropriety of terms, shall be
corrected by the general meaning, if that

be clear and manifest. Den. McMurtrie v.

McMurtrie, 3 Gr. 277.

211. To ascertain the intention of a tes-

tator, the clauses in a bequest may be
transposed, and words added or changed.
Crcveling v. Jones, 1 Zab. 573.

212. When a testator has disposed of

part of his property by particular bequests
and limitations over, and does not dispose

of a large part, and makes no residuary
disposition, the courts, with no other posi-

tive guide to his intention, will not, by spec-

ulations or conjectures, intend that he de-

signed to dispose of the whole in the same
manner, and by inadvertence omitted it

;

but will rather intend that he designed
tliat the residue should descend as directed

by law, free from limitations over, which
are not favored in the law of tlie state.

Graydon v. Graydon, 8 C. E. Gr. 230, case
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rcvorstHl, 10 ('. Iv (ir. oC)!. See Evidkn'ck,

lilo. WhiM'e the words of a devise are

equivocal the t'Diirt will pat such a con-

struction on tlieni as to pass the real

estate. Garrison v. (rnrrison, 5 Dutch. 153.

See DicvisK, ? 12it, Equity, ^ 104.

(4) Situation of nutate and irroviaions of will.

214. The situation oF the estate as to the

comparative amounts of realty and
personalty may ho shown, to inlluence

the construction of the will. Adamaon v.

Ayres. 1 Hal. Ch. 340; Leigh v. Savidr/e, 1

McCart. 125. See VanWinkle \.Van Ilouten,

2Gr. Ch. ]72, 18G.

215. Also the situation and circum-
stances of the testator. Van Ilouten v.

Pennington, 4 Hal. Ch. 745, 748.

21G. In searching for the intention of

the testator, the court are not confined to

the will itself, but may look at the situa-

tion of the property disposed of, and the

persons taking it. Snyder v. Warbasse, 3

Stock. 4(Jo ; ]\()i Winkle v. Vaii Houten, 2

Gr. Ch. 172.

217. Where the intention of the testator

violates no principle of law or morality, it

is the only guide in giving eftect to a will,

notwithstanding it may be unreasonable
;

and where the intention is clear, the situ-

ation of the testator, or of his family, or

property, will not be taken into consider-

ation ; but where taking the whole will

together, the intention is not clear, such a
construction will be adopted as will relieve

against a hardship, and lead to a just and
proper result. Brearley v. Brearley, 1 Stock.
21.

218. "Where there is any solid foundation
upon which the court can rely, to justify a
construction which will relieve against a
hardship, and which is not in opposition
to the declarations of the testator, a court
of equitj' or law will not hesitate to avail

itself of the opportunity, and do what is

consonant with equity, and not opposed
to the principles and policy of the law.
Ibid. 27.

219. The construction of a will cannot
be altered by any neglect of duty by
executors, nor by any change in the tes-

tator's Aimily, nor by any difficulties that
may exist in the w^ay of a full and fair ex-

ecution thereof, at the time the court is

called upon to construe it. Birdsail nds.

Den. Applegate, Spen. 244, 248.

220. If the intention of the testator can
be satisfactorily gathered from the frame
and provisions of the will and the lan-

guage and connection of the particular
clause, it is the duty of the court to declare
that intention. Pennington y. Van Houten,
4 Hal. Ch. 272, 745.

See Legacy, § 9.

(5) I)itr)dioii as afl'erled l)y te.itdtiir's religious

belief.

221. An eleemosynary charity is es-

sentially unsectarian, both in its manage-
ment and in tlie scope of its benevf)lence,
and it can become sectarian in either re-

spect only when such restrictions or lim-
itations are imposed by the declared in-

tent of the donor in the instrument of
Ibundation. Att'y-Gen., Bailey v. Moore, 4

C. E. Gr. 503.

222. In construing an insti'ument by
which a charity is created, the cases in

which the religious faith of the founder is

I resorted to for the purpose of ascertaining
his intention are, without exception, cases

,

in which the primary object of the foun-
\
dation was the jM'ojjagation of religious

1 doctrines, or the donor in the instrument
of foundation has made some express pro-

\ vision relative to the religious instruction
' to be given. Ibid.

223. Where the charity is eleemosynary,

I

and no directions are given on the sub-

j

ject of religious instruction, the religions
' opinions of the founder will be excluded
from consideration. Ibid.

224. N. by his will appointed R. and G.
executors, and devised and bequeathed to

;
them all liis estate, real and personal, in

' trust, to pay cei'tain legacies, and with
i the remainder of the estate to estal)lish

j

an orphan asylum, "to be called St. James
Roman Catholic Orphan Asylum," and
also a hospital for sick and infirm per-

sons; and directed his executors to cause
them to be incorporated under one incor-

I

poration, and to convey the property to

such corporation; and that until such in-

corporation the executors, or the survivor
of them, should have the management of

the institution. One of the executors Avas

a Protestant, and the other the pastor of

the St. James Roman Catholic church,
where the testator was a stated worship-

;

per. On an information and bill, iiled at

the instance of the Roman Catholic bishop
of the diocese of Newark, asking that the

I court may declare that the intent of the
testator was to cause the said asylum and
hosi^ital to be managed as Roman Catho-
lie institutions, exclusively l)y Roman
Catholic trustees, and subject to the spir-

itual visitation of the clergy of that
church, and with the use of that form of

Avorship, and teaching in all matters (^f

religious instruction the doctrines and
tenets of the Roman Catholic church.
Held, that the charity projected by the

testator was an eleemosynary charit\', and
that the religious belief of the founder
was not to be taken into consideration by
the court in putting a legal construction

on his will. Ibid.

225. Also, that the existence of other
institutions of a similar character,
managed and controlled by Roman Cath-

72
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olics, of which the testator had knowl-

edge, was not competent evidence to show
an intent to make these institutions de-

nominational in their managenient, there

heing nothing on the face of the will

which showed a design- to assimilate them
to any other institutions established for

similar purposes. Ibid.

226. Also, that by the bequest the testa-

tor Yjrovided for an asylum and hospital

for the general charitable purposes which
such institutions are designed to promote,
and that the right to establish them for

the purposes specified, and to determine

the manner in which they shall be organ-

ized, is vested in the executors, with no
other restriction than that the institutions

when established shall bear the proposed
name; and that they are not bound to

place them under the direction of the

Roman Catholic church, nor to subject

them to the visitation of the bishop or

clergy of that church, nor to cause its

worship to be adopted, nor its tenets

to be taught, exclusively or at all, ex-

cept as their own judgment impels them.
Ibid.

227. The.will should be read in the light

of the circumstances surrounding tlie

testator, putting ourselves in his place

;

and his religion and religious surround-
ings are upon that principle, competent,
as lights to help ascertain the meaning
and application of the language used.

Ibid. Per Bedle, J., dissenting.

228. Where the charity is created to

promote a religious establishment, or reli-

gious education, and the intention is not
expressed, or expressed in a very uncer-
tain way, the religious belief of the found-

er is allowed to control, on the ground
that it is presumed he intended some form
of religious doctrine to be taught or sup-
ported, and that he could not have in-

tended to propagate any other form than
his own. But it is not a rule of con-
struction, it is a presumption of the law,

and although in an eleemosynary charity
the religion of the founder could not in

it-^elf atiect or control it, yet his religion

and religious surroundings may be taken
as lights upon the construction of the
language ui the will, whether such lan-

guage was intended to give a religious

and sectarian cliaracter or not. Ibid. Per
Bedle, J., dissenting.

229. An orphan asylum and hospital
may be a secular charity merely, or it

may be a part of a system to propagate
and exemplify a particular religious be-
lief; and in this case it is a question of in-

tention in the will. By the language used,
the testator intended this charity to be so
established that there would be a religi-

ous control by the Roman Catholics, but
no religious qualification is necessary in
selecting the objects of the bounty. Ibid.

Per Bedle, J., dissenting.

(G) Implication.

2.30. It is not admissible to conjecture
what the testator intended to have said,
instead of interpreting what he has said,

and hence an express disposition, though
probably involving an oversight or mis-
take l>y the testator, cannot be controlled
by inference whicli is not necessary and
indubitable. Bacot v. Wetniore, 2 C. E. Gr.
2.5U. See Devise,

'i
68.

231. The fact that the will made other
provision for certain illegitimate children,
in which they are described as sons of the

j

testator's step-daughter, would have raised

, a strong presumption that he intended to

include them under the genei'al descrip-

I

tion of children if, at the time of making
the will, such step-daughter had been un-
married, and without legitimate children,
who fully answered the description given
to them in the will. In such case, the
mere fact that the testator has recognized
the illegitimate offspring as a son or child,

will not entitle him to take under' a devise
to children. Heater v. Van Auken, 1 Mc-
Cart. 159.

232. In this case, the other provision
made by the testator for the illegitimate

children, so far from raising a necessary
implication that the testator intended by
the term children to include illegitimate

children, affords a strong presumption of

a contrary intention. Ibid.

See Devise, | 134, Equity, § 104.

(7) Words.

(i) In general.

233. In the construction of wills, terms
often acquire a technical meaning, in-

dependent of their natural and ordinary
signification, wdiich it is incumbent upon
courts to adopt and apply. Van Duyne
V. Van Duyne, 1 McCart. 397, case reversed,

2 McCart. 503.

234. The words of the will must govern,
unless there are clear indications of a con-
trary meaning to be found in the instru-

ment itself, taking it altogether. Holcomb
V. Lake, 4 Zab. 686.

235. Plain, clear words, read in their

ordinary sense, must always govern in

searching for the intention of a testator,

unless repugnant to other words, equally
plain and clear, in another part of the

same will. Courier v. Stagg, 12 C. E. Gr.

305.

236. The question is not what the tes-

tator supposed he had done or intended to

do, aside from the language of the will.

It is the duty of the court to construe the
will in the light of the terms used and give

to them their legal and natural import.
Graydon v. Graydon, 10 C. E. Gr. 561, re-
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versing 8 C. E. Gr. 2.')()
;
Quick v. Quick, 6

C. E. dr. 13. 1<».

L'.".7. Tlio heii'-at-law will not hi- disin-
herited, nor lurfeiture of an estate de-

creed, exeept upon words free IVoni doid)t.

Ibid. See Dkscext, 'i IS.

28S. If worils ])ruper and ai)t to pass real

e.state are nianifestly used in a dili'erent

sense, the.y must be restrained so as to

ettectuate the intention of the testator.

Birdsdll ads. Den. Applegati', Si)en. 244, 247.

See Devisr, § 114.

(ii) Particular words.

239. Where there is a devise in fee or in

tail, with a limitation over in case the de-

visee die untler twenty-one years, or with-
out issue, the word "or" must be con-
strued and, unless there are w'ords in the
will manifesting a contrary intention. Hol-
comb V. Lake, 1 Dutch. 605, afftrming 4
Zab. 686; Nevison v. Taylor, 3 Hal. 43;
Den. V. Taylor, 2 South. 413, 420; Den. v.

English, 2 Harr. 280, 3 Harr. 27, 38 ; Den.
V. Allaire. Spcn. 6, 19; Ely v. Ely, 5 C. E.
Gr. 44. See Devise, § 120; Legacy, | 56.

240. So also, if the devisee " die under age,

or intestate." Den. v. Mngway, 3 Gr. 330.

241. It is not a word,— it is the intent of
of a testator manifested in his will, that is

sacred and must prevail. ' Ibid.

242. "Or," will be construed "and," in

order to maintain the express general in-

tent of the testator. This power of chang-
ing or into and, is foimded on judicial

decisions, that rtin back more than two
hundred years. Ibid.

243. '"And" will be construed ''or,"

only to effect the evident intent of the
testator, never to gratify the wishes or
desires of a legatee, nor to effect what
niiglit, in itself, seem more just or reason-
able. Ely V. Ely, 5 C. E. Gr. 44; Charter v.

Stagg, 12 C. E. Gr. 305.

244. There is no power to change the
words in a will, unless such change is

necessary to effect the intent of the testa-

tor, apparent on the face of the will or
from surrounding circumstances. Ibid.

See CoxDiTiox, § 12.

245. All doubts must be resolved in

favor of the testator having said exactlj'

what he meant. Ibid.

240. "Retux'n" will be construed " re-

main " to ettectuate tlie testator's intent.

Den. McMurtrie v. McMurtrie, 3 Gr. 276,

affirmed, May, 1840.

247. "Return" construed the same as

"to go" or "to pass." Den. v. Crawford, 3
Hal. 90, 99, case reversed, Jan. 1820.

248. " Residue of my estate," restrict-

ed to mean residue of the money, after

paying debts and legacies, in exclusion of

real estate. Birdaall ads. Den. Applegate,

Spen. 244. 247. See Brearley v. Brearky, 1

Stock. 21, 27.

249. " All the remainder of the rents,

profits and residue of my estate," restricted

to the snr])lus of a particular fund which
the testator iiad created for the payment
of his del)ts. Den. v. Snilclirr, 2 Gr. 53, 63.

250. The term "devised," contained in

a power of sale, construed to mean spe-
cilicallv deviseil. Provosl v. Provost, 12 C.

E. Gr. 29(;, 297.

251. The natural and legal import of the
term " children," is legitimate children

;

to overcome this presumption, and to ex-
tend, or alter the legal import of the term,
the testator's intention must be manifest.
Heater v. Van Auken, 1 McCart. 159.

252. Such term will include grandchil-
dren in only two cases; (1) from necessity,

which occurs when the will would remain
inoiDerative, unless the sense of the word
were extended beyond its natural import,
and (2) wliere the testator has clearly
shoAvn bj'^ other words, that he did not
intend to use the term in its proper, actual
meaning, l)ut in a more extensive sense.

Brokaw v. Peterson, 2 McCart. 194.

253. A devise upon the decease of a life

tenant to his " heirs as the law directs," in

a will made prior to June 13th, 1820, is

within the rule in Slielley's case. Quick v.

Quick, 6 C. E. Gr. 13.

254. Such rule must govern in all cases
where applicable, even when another
estate for life is interposed between the
death of tlie tirst tenant for life, and the
estate to liis heirs. Ibid.

255. The limitation in a devise that at

the deatli of the life tenant it sliould go to
" his heirs as the law- directs," in case of
dying intestate, as it gives the estate to

persons who may not then be his heirs-at-

law, or in shares different from those pre-
scribed by the law at that time, prevents
the application of the rute in Shelley's

case, and the heirs of the tenant for life,

or such persons as would have been his

heirs, had he died at the date of the will,

must take as purchasers at the death of
the tenant for life. Ibid.

256. Testatrix was possessed of personal
and real estate, and by her will directed

the latter should be sold b\' her executors,

and after giving niuuerous pecuniary lega-

cies, principally among her relatives and
the relatives other deceased husl)and, she
added, " and if tliere is anything over and
above left, let it be equally divided among
all the heirs." Held, that the word heirs,

in the above connection, means "next of

kin." Scudder v. Vanarsdalr, 2 Beas. 109.

257. The words "dying without is-

sue," when applied to real estate, and
where there are no expressions in the will

controlling their legal sense, have been
uniformly construed to mean, not a defi-

nite failure of issue, which is a failure of

isstie at the death of the person whose
issue if living would take, but an indefi-

nite failure of issue, that is a failure by
tlie deaths of all the descendants of such
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person to the remotest generation. Den.

V. Allairi', Speii. 6; Cnndicf v. King, 2 Boas.

375 ; Den. v. Taylor, 2 .South. 418, 418 ;
Den.

V. Howell, vS])en. 411, 41"); Den. y. Small,

Spen. 151, 152; Morehouae v. Cotheal, 1 Zah.

480; Armstrong v. 7vV?)i, 2 Hal. Ch. 637,

639; Den. v. Schenck, 3 Hal. 29, 39. See

Den. Trumbull v. Gibbons, 2 Zab. 117 ; Sed-

del V. Wills, Spen. 223, 228.

258. Such is the general rule, but courts

have felt themselves called on to depart

from it whenever, from the context or anj'

additional expression or difference of

])hraseology in the will, it could be infer-

red that the testator intended a definite

failure of issue. Ibid. ; Den. v. Howell,

Spen. 415 ;
Den. v. Blackwell, 3 (Ir. 386, 391

;

Seddel v. Willi, Spen. 223, 225. See Ken-
nedy v. Kennedy, 5 Duti;h. 185, 188; Den.

V. Schenck. 3 Hal. 29, 39; Armstrong v.

Kent, 1 Zab. 509, 519. Devise, § 28.

259. The term "survivors," or words of

similar import, when used in a limitation

over in the event of the previous devisee

"dying without issue," is such an expres-

sion as will take the case out of the gen-

eral rule. Ibid.

260. " Leaving no issue living," is

now taken to mean a failure of issue at the

death of the devisee, and not an indelinite

failure. WaUington v. Taylor, Sax. 141, 314.

See Vreeland v. Blauvelt, 8 C. E. Gr. 483.

261. Where the testator directed a spe-

cified part of the share of each son to be
paid to him at twenty-one, and tlie residue

at twenty-two, and tliat in case of the
death of any child witliout issue, his share
should merge in the general fund, "dying
without issue " construed to mean, dying
without issue before the share is payable.
Wurts V.Page, 4 C. E. Gr. 365.

262. " Dying- without issue and intes-

tate," construed to create a life estate in

the devisee, Avith power of disposition by
will and not by deed. Kent v. Armstrong, 2
Hal. Ch. 637, reversing .S. C. 2 Hal. Ch. 559.

See Devise, l{b), §| 40, 113, V, Legacy,
U 148-154, 271, XI, PowEiis, § 13.

(8) When effect denied.

263. It is only when a reasonable con-
struction and the discovery of the intent
of the testator are utterly hopeless, that
all elfect should be denied to a will. Den.
McMurtrie v. McMurtrie, 3 Gr. 276 ; Den. v.

Crawford, 3 Hal. 90.

264. If the court can see a general in-
tention to create an estate which the law
recognizes and protects, it is to be carried
into effect, although it cannot be done in
the way contemplated by the testator. Ibid.

(b) Parol evidence to explain.

265. It is a rule in equity, as well as at
law, that parol evidence will not be re-

ceived to explain or vary a will, or other
written instrument, or to solve any pa-
tent ambiguity. But surrounding circum-
stances may be shown to explain what
might seem an ambiguity on tlie face of a
will. Halsted v. Meeker, 3 C. E. Gr. 136;
Cleveland v. Havens, 2 Beas. 101 ; Neviu-i v.

Martin, 1 Vr. 465 ; Holton ads. Den. White,

3 Zab. 330. See Devise, § 132.

266. Parol evidence cannot be admitted
to abridge the natural import of the
terms made use of by a, devisor in a will.

Hand v. Hoffman, 3 Hal. 71.

267. Parol evidence shall not be admit-
ted to explain a devise, when the will can
have an effectual operation without such
evidence. Ibid.

268. In regard to wills the rule is inflex-

ible, that parol evidence of the testator's

intention is inadmissible, not only because
the written instrument, wiiich he has
made the depository of his meaning, is

the best evidence of his intention, but also

because wills are required by the statute

of frauds to be in writing, attested by sub-
scribing witnesses. Leigh v. Savidge, 1

McCart. 125.

269. In order to discover the intention
of the testator, the court may put tlieni-

selves in the place of the party, and then
see how the terms of the instrument
affect the property or subject-matter.
With this view evidence is admissible of
all the circumstances surrounding the
author of the instrument. Ibid. See Leg-
acy, VIII.

270. Where a testator devised to the
defendant a lot of land, ''beginning in W.'s
line at the corner between him and C,
thence as the line rims," and it appeared
by parol evidence that there were two cor-

ners in W.'s line between him and C, an-
swering so exactly to the description in

the will that no construction upon the in-

strument could show which of the two
the testator intended. Held, parol evi-

dence was admitted to eff'ect that purpose.
But parol evidence w^as held not admis-
sible to show that by the words "as the
line runs," used in the devise, the testator

meant "W.'s line," because there is no
latent ambiguity in these words. Den. v.

Cabberly, 7 Hal. 308. See Evidence, §

108.

271. An omission or mistake made by
a scrivener in preparing a will of real

estate, cannot be supplied by parol evi-

dence. Andress v. Weller, 2 Gr. Ch. 604;
Jones V. Jones, 2 Beas. 236.

272. It seems, that an omission made
in preparing a will of personal estate,
may be supplied, ov a mistake corrected,
by parol proof of the omission, aided by
the written instructions to the scrivener,

but not bj' parol evidence alone. Ibid.

273. Where it was a question whether
illegitimate children took under a devise
to "children," extraneous evidence that
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the illegitimate children resided in and
IbrnuHl inenihers of testator's family, is

competent to sliow that they were recot:;-

nizod as tiie reputed children of his
daughter, hut not to affect the construc-
tion of the will. The imi)lication must
ap|)ear on the face of the will itself.

Heater v. Van Aukcn, 1 ^NlcCart. 1(50.

274. Parol evidence is iiKulniissible to

show that, by the word "expenses," the
testator intended to include the expenses
of settling- the estate. Matter of Haines, 4
Hal. Ch. "500.

275. Courts of probate are not governed
by the same strict rules as a court of con-
struction, in reference to tlie admission of
parol evidence. There has been a num-
ber of cases in which mistakes made in
)ireparing a will, have been corrected.
Brokaw v. Peterson, 2 McCart. 194.

27(). Between the time of making his
tirst and second wills, one of the testator's

daughters died, leaving a son who would
have taken luider a provision of the lirst

will, that if any of his children should die
previous to the distribution, the share of
such child so dying shonld go to his or her
children. The second will was similar in
most of its provisions to the former one,
except that the testator provided for his
remaining daughters, and also provided
that, in case of the death of any of his

children, the share of sucli child should go
to his or her children. Evidence was of-

fered to show that it was the intention of
the testator, by his last will, to give to the
son of a deceased daughter the share
Avhich would have come to him by force
of the former Avill. Held, that as there was
no ambiguity on the face of the will, as
there was no fraud, and no mistake by the
testator as to any fact, the court could not
reform the will so as to make it corres-

pond with the presumed intentions of the
testator. Ibid.

277. Where the requirements of the
statute, necessary to establish a will, have
been fully complied with, and that fact is

clearly and positively testified to by two
unimpeached and respectable witnesses,

the fact that important parts of the will

differ from the well-known and oft-de-

clared intentions of the testator, before
and at the time of dictating the will, and
which he retained afterwards, and con-
trary to his settled views about his proj)-

erty, will not, in the absence of any proof
of influence, or attempt to exercise it,

over the testator, suffice to induce the
court to refuse its admission to probate,
and particularly where parts of the will

were in accordance w'ith the clearly estab-

lished testamentary intention of the testa-

tor. In re Vanderveer's Will, 5 C. E. Gr.

463, case reversed, 6 C. E. Gr. 561.

See Ejectment, § 139, Evidence, II{h), §

118, IX, Legacy, ?i 122-124.

VIII. Nuncupative Wills.

278. It is essential to a nuncupative will

that it he only a verbal declaration of the
testator's wishes, made in the presence of
witnesses called u]nm by him to bear wit-
ness that such is his will. In re Hehden's
Will, 5 C. E. Gr. 473.
279. A will drawn by an attorney, a few

hours before the testator's death, pursuant
to his instructions, but its execution post-
poned till he should feel stronger, though
he asserted that his will Avas as it had
been drawn, will not be admitted to pro-
bate as a nuncupative will. Ibid.

IX. Costs.

280. If reasonable grounds exist for

coming into court to obtain the construc-
tion of the instrument creating the trust,

the practice is to allow\ out of the trust
funds, the costs and expenses, as it re-

spects all the parties, and as between attor-

ney and client. AtVy-Gen. v. Moore, 3 C. E.
Gr. 256, 4 C. E. Gr. o03. See Van Houten
V. Pennington, 4 Hal. Ch. 745, 750.

281. Costs and counsel fees of caveator,
disallowed. Decree for payment of pro-
ponent's costs b}' caveator, refused. An
extra allowance of S225 to the orphans
court, beyond legal fees, disallowed. Bro-
kaw v. Conover, 12 C. E. Gr. 4G2.

282. Unless in an extreme case, costs

will not be allowed to an unsuccessful
party in contesting a will." In re Winter-
nude's Will, 12 C. E. Gr. 447, affirmed, 1

Stew. 487.

283. Where testimony in opposition to

tlie probate of a will has been protracted
to a most extraordinary and unnecessary
extent, and much of it is utterly incom-
petent, costs, which might otherwise have
been given, w'ill be denied. Ibid. See
Marsh v. Lasher, 2 Beas. 253. 256.

284. In a question of fraud in the exe-
cution of a will, where there were reason-
able grounds for the action of the caveat-
ors in contesting the will, their costs and
expenses, including proper counsel fees,

must be paid out of the estate. In re

Vanderveer's Will, 5 C. E. Gr. 463, 472.

285. Where the orphans court were
equally divided as to admitting a will to

prol)ate, and probate was refused by the
ordinary, on the ground of incapacity,

costs and counsel fees on both sides were
allowed out of the estate. Diifford's Case,

3IS. cited in Datj v. Day, 2 Gr. Ch. 549,

559.

See Costs, IV(/), Equity, V(r) (3), V(r)(5).
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ADDENDA.

[The Adileiida contains cases inadvertently omitted. The numbers indicate the places where the

sections ought to have been inserted.]

Accord.
1. Add Watts V. Frenehe, 4 C. E. Gr.

407.

la. Where the creditor has received
security, as by an assignment, made
on the faitli or in consideration of such
agreement, or otlier creditors have
thereby been induced to sign the com-
position deed, it is binding, and will

be a complete defence to the original

action. Daniels v. Hatch, 1 Zab. 391.

Alteration.
2'/. A presumption of forgery does

not arise from an alteration apparent
on the face of a note. Sayre v. Rey-
nolds, 2 South. 737.

Appeal.
75. Add Black v. Del. and K. C. Co.,

9 C. E. Gr. 455.

Appraisers.
6, R. agreed to purchase of L. and

G. the grain standing on a certain

farm, at a valuation to be tixed by
appraisers. They made the valuation,

R. received the grain and paid the
price. Held, that R. could not recover
a part of the price paid, on the ground
that the appraisers had erred in esti-

mating the quantity of grain. Rich-
ardson V. Lanning, 2 Dutch. 130.

Arrest.
3o. Imprisonment for debt in New

Jersey is restricted to cases of fraud,

and is still regulated bv the act of the
9th of March, 1842, [P. L. 1841-42, p.

130J. Hill ads. Hunt, Spen. 476.

Assumpsit.
51a. Securities received as money

may be recovered as such. So, the ac-

tion may be supported, if sufficient

time has elapsed and other circum-
stances exist to raise an inference,

that what has been received has been
converted into money. Ibid.

C.
Certiorari.

242a. Affidavits may be taken to

show that an appellee did not prove
his state of demand on the trial of an
appeal before the common pleas. Mil-

ler v. Huffman, 2 South. 719.

Clams.
13a. The owner has the same abso-

lute property in oysters that he has
in inanimate things or domestic ani-

mals, and the rule that applies to

animals fer<v naturn^ does not apply
to them. Ibid.

Condition.
32a. When a devise is made after

a preceding executory or contingent
limitation, or is limited to take efiect,

on a certain condition annexed to any
preceding estate, if that preceding or

contingent estate should never arise

or take effect, the remainder over will

nevertheless take place, the first estate

being considered only as a preceding-
limitation, and not as a preceding
condition to give efiect to a subse-

quent limitation. Den. Smith v. Hance,
6 Hal. 244.

Constitution.
49((. When a person infringes the

criminal laws of a state, and departs

therefrom, without waiting to abide

the consequences of such act, he is a

fugitive from justice within the

meaning of the constitutional pro-

vision. Ibid.

Conveyance.
41a. Benefit of re-survey, and right

to prior location and pre-emption in

surplus lands, goes with the estate,
and can be used by any tenant, to

confirm not to defeat the estate. Den.
McMurtrie v. McMortrie, 3 Gr. 277.

Corporations.
(>4. Add Abels v. McKeen. 3 C. E. Gr.

462.

277a. A declaration, i\ie gravaynen of

which was that the defenilants had
built a railroad bridge over navigable

water. Held, bad on demurrer, it ap-

pearing to the court, from the charter

of the defendants and its supplement,
that they were authorized to extend

their road over the water in question,

and to erect bridges over all navigable

waters in the line of such extension.

Stephens Trans. Co. v. Central R. R. Co.,

4 Vr. 229.

350a. That a director of a bank is

indebted to it : that he is a surety for

his son, w-ho was formerly the cashier,

and is endeavoring to escape liability
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in that respect; and tliat there is divi-

sion and discord among the directors,

affords no just ground for appointing

a receiver. Oakley v. Paterson Bank,

1 Gr. Ch. 173.

350i. What particular statements
as to fraud are necessary in affidavits

for the appointnient of a receiver.

Ibid.

350c. Under the statute the com-
plainant may, upon any new state of

facts, renew his application. Ibid.

Costs.
83fl. On reversal of a justice's judg-

m(!nt, on certiorari, the costs paid
below may he recovered by ca. sa.,

hut not the costs of the ca. sa. itself.

Randolph v. Baylos, Pen. 52.

Crimes.
25<S«. A murder was committed on

the 8th of March, 1863. On the 30th

of March, the prisoner confessed to

G. H. and to the sheriff, that he did

it. On the 2d of April, the defendant
confessed the Avhole thing in writing

before the justice. On the 15th of

April, he confessed the fact again to

T. M.. and on the 20th of April, again

to T. E. Held, that even if the original

confession w'ere illegally admitted in

evidence, because obtained by undue
promises and threats, yet that the

court would decline to advise a new
trial, unless the subsequent confes-

sions were specially objected to in the

oyer, on account of their having been
obtained under the influence of the
original promises or threats. State v.

Brooks, 1 Vr. 356.

E.
Ejectment.

12rt. After a contract for the sale of

land, payment of part of the purchase
money and entry by the vendee, a

sheriff's sale of the land was made
under judgments against the vendor,

obtained after such contract. In eject-

ment against such vendee to recover
possession. Held, that he was not
entitled to notice to quit. Van Val-

kenbergh v. Den. Rahway Bank, 3 Zab.
583.

Evidence.
701. Add Schenck v. Corshen, Coxe

189.

Justices Court,
203. Add see Woodrntf' v. Hall, Pen.

994.

491a. Upon a scire facias the only
judgment which a justice can render
against the defendant, is that a new
execution issue. Woolstoii v. Gale, 4
Hal. 32.

Justices Court— Continued.

047rt. yVltliough an appellant makes
the required affidavit, yet if it appears
by the proceedings that the witness
offered on tlie appeal, or the facts

intended to be proved by him, must
have l)een known to the appellant
previous to the trial before the jus-

tice, such witness ought not to be
received on the trial of the appeal.

Gidick v. Thompson, 7 Hal. 149.

Legacy.
154a. Testator gave his estate to

trustees for the use of his eight chil-

dren, and the two children of his

deceased daughter, and directed the

proceeds of it to be invested for their

benefit ; that a specified part of the

principal should be paid to each on
her marriage, and that in case of the

death of any child without issue, the

share of such child should merge in

the general fund. Held, that the share
of a daughter who had died leaving

children, went to her personal repre-

sentative, and the share of a daugh-
ter Avho had died without issue,

merged in the estate; and that the

share of a daughter who is still living

and has issue, was not freed from the

limitation over by the birth of a child,

but must remain in the hands of the

executors until her death, until

which it is possil)le that she may die

without issue. Warts v. Page, 4 C. E.

Gr. 365.

M.

Master and Servant.
26. Where a master put his sick

servant in the plaintiff's care for an
indefinite time, at a stipulated price

per week. Held, that the master was
liable for the whole time the servant

was under plaintift''s care, although
the plaintiff had refused to put the

servant on the town, at the master's

request. Tidd v. Holcomb, Pen. 873.

P.
Pleading-.

219«. To an action on a judgment
for slander recovered in New York,

the defendant pleaded nid tiel record

and nil debet, and to the latter plea

added a notice that he would give the

truth of the words in evidence, and
also prove certain circumstances at

the former trial. After demurrer by

the plaintiff, he moved to strike out
the notice. Held, that the whole must
be considered on the demurrer, and
the motion to strike out refused.

Banning v. Shute, 2 South. 553.
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Poor.—Wills.

Poor.

76.

57. Add Hhotiri'll V. WoodbtUUji', Pen.

S.

Slaves.
12. Add State v. Emmons, Pen. 10.

T.

Trial.
fiOa. Whether, in point of fact, a

pnbHc higlnvay i.s injuriously ob-
structed, and a nuisance thereby
created, is a question properly sub-

mitted to the jury for their determina-
tion. State V. Morris and Essex R. R.
Co., 1 Dutch. 437.

W.
Wills.

110a. The supplement to the act

concerniiif^ wills, approved March
12th, 1S51, applies to all wills of per-

sons dyinj; after Jnly 4th, IH-'iO, imt it

merely prescribes tlie requisites for

the execution of wills, and does not

make anything? devisable that could
not be devised i)revious]y. Southard
V. Central R. It. Co.. 2 Dutch. 13.

1796. Wliere a will has been admit-
ted to probate by a decree of the

prerogative court, it is neither requi-

site nor proper to insert in the oath
of the e.xecutor the usual clause, that

the will is tlie true last will and testa-

ment of the decedent. Ex parte Max-
well. 2 Gr. Ch. Gil.



ERRATA.

[The author will thank any one notifying him of other errors or omissions, in order that they may
be corrected in the next edition.]

Abatement.
23, (3). For Bowles read Condit.

48, (5). For Cole read Hill.

Actions.
7, (8). For 510 read 870.

Action on the Case.
10, (4). For Talman read Salmon.

Adverse Possession.
1(1, (4). Insert no; between tt77/ and 6('.

AflBdavits.
31. (3). Insert State v. Browning before

3 Dutch.
Agency.

5, (5). Substitute Columbia Delaware
Bridge Co. v. Geisse, 9 Vr. 39.

57, (5). For Van Winkle read Har-
rington.

85, (3). For beneficiary read beneficial.

Alteration.
G. (6). For 217 read 117.

Amendments.
19. (2). For 273 read 369.

22, (3 J. For Munn read Mann.
37, (4). For Sharp read Franklin.

Ill, (2). For 408 read 808.

Appeal.
51, (2). For 510 read 610.

Apprentice.
44,(7). For 205 read 305.

Arbitration.
51. (7). For 30 read 130.

70, (4). For 392 read 519.

Arrest.
20. (3). For Grant read Clark.

Assignment.
21. (6 1. For Hoboken read Hudson.

Assignment &c. for Creditors.
17,(5). For 232 read 323.

62, (4). For 1 McCart. read 2 Beas.
Assumpsit.

7, (5). For 5 Dutch, read 5 Vr.
66. ( 6 ) . For Methodist read State Street.

Attachment.
154, (17). For 182 read 1.

172, (5). For Tompkins read Tomkins.
184, (8). For Valentine read Ballentine.

Bills and Notes.
105, (7). For 2 Harr. read 3 Harr.
198,(6). For sent rend sued.

Bonds.
75, (4). For 111 read 310.

Boundary.
4, (10). For 90 read 80.

19, (11). For Bentley read Jersey City.

28, (7). For S. C. read Higbee v. Cam-
den and A. R. R. Co.

C.
Certiorari.

89, (9). For 306 read 247.

164, (6). For 165 read 135.

212, (15). For Bentley read Beatty.

212, (17). For Bird read De Hart.

Common Carriers.
§? 9, 10. Transpose before I 8.

Common La-w.
15, (3). For Burroughs vend Burrowes.

Conflict of Laws.
30, (6). For Wood read Malin.

Constitution.
128, (13). After 76 add ca.se reversed.

Contempt.
1, (5). For Pen. read 2 South.

Contracts.
84, (5). Insert no? between is and ^roorf.

Ill, (5). For Boivles rend Condit.

212, (11). For grantor xe&d grantee.

Conveyance.
89, (3). For 4 Gr. Ch. read 3 Gr. Ch.

99, (4). Substitute Marsh v. Mitchell.

10, (3). For Johnson read Morris.

206, 207. Transpose names of cases,

276, (5). For Holmes read Helmes.

293, (14). After Earle add Spen.
Corporations.

21, (4). For Hoboken read Hudson.
36, (5). Substitute State Bank v. Re-

ceivers.

97, (11). Add Ibid.

300, (6). ) Substitute Oakley v. Paterson

303, (8). I Bank.
Costs.

24, (4). For Cooke read Lacy.

48, (4). For Dixon read Nixon.

180, (1). For revise read revive.

Courts.
92, (3). For 79 read 97.

Crimes.
295, (8). Insert (a) between III and 4.

D.
Damages.

11, (11). Substitute Shaiu v. Wallace, 1

Dutch. 453.
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Devise.—Law and Fact.

Devise.
1, (9).

1,(11).
lU, (7).

177. (5).

Dower.
1'.-,, (4).

80. (1).

For a read as.

For Allen read Swallow.
Tr;uispo;?c names of parties.

For lliomas read Lctson.

For Lawrence read Lawbook.
Substitute no for a.

B.

For 90 read 80.

For Yom read West Hoboken.
After window add refused.

For ^Irc/i read xl.sc/t.

For 3 C. E. Gr. read 4 C. E.
Gr.

For Stockton, 7 Hal. 322, read
Wade, Spen. 291.

For 7 Hal. read 3 Hal.
For Boyland read Boylan.

Eminent Domain.
lOrt, (1). For sufticient read insufficient.

198, (13). For D. L. and W. R. R. Co.,

read Hudson Tunnel Co.

For Bayonne read Bergen.

Easement.
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Legacy.—Wills.

Legacy.
14, (7).

135, (3).

142.

284, (3).

295, (5).

License.
5, (12). Add 220 after Dutch.

Limitations.
4G, (12j. Substitute J./toi V. Wooley.

For Wagenen read Baldwin.

Substitute Feit v. Vanatta.

Transpose IX (6) before.

Substitute Wilson v. Fisher.

For 395 read 359.

Mortgage.
137, (3j.

283, (7).

332, (7).

405, (3).

498, (17).

501, (G).

Municipal
166, (6).

408, (3).

545, (4).

M.

For 3 Hal. read 5 Hal.
Transpose (6) after 266.

For Campbell read Inslee.

F(jr Post read Halseij.

For 12 C. E. Gr. read 11 C.

E. Gr.

Corporations.
For Taylor read Jersey City.

Add 5 Vr. after Bergen.

For Manchester read Massaker.

N.
Negligence.

20, (4). Substitute Central R. R. Co. v.

Moore.

Penalties.
P,

29 (2) 1
^^^ Story read Stoy.

Pleading.
186, (4). For Beach read Cashman.
269, 1 4). Substitute Anonymous.

Possession.
ba, (5j. Strike out S. C, 2 Stock. 419.

Powers.
45. Insert (1) In general, before.

Practice.
18, (2). For McDonald read Harden-

bergh.

170, (6). For Hamilton read Edsall.

R.

Railroad Corporations.
72, (9). Strike out State.

S.
Slaves.

17, (4). For Prince read Pitney.

Specific Performance.
11, (5). For affirmed read S. C.

311, (4). Substitute Richards v. Green.

T.

54,*(8). For 5 Vr. read 6 Vr.

257, (3). For Mulford read Brown.
237. Should be 246a.

"W.
Wills.

119, (6).

)

120, (6). ^Substitute Mimdyw Mundy.
121, (5). j



INDEX.

[This ItKlex does not supersede the <^roBs-refere,ices at the end of each subdivision of the Digest.]

Abandonment.
Bill of exceptions, of, 525 IV.
Contract, of, 103^ 156; 1S4 I 286-

18-5 i.i 288. 289; 976 ^ 236; 1001 (i).

Divorce, as canso of, 317 ( -l) ; 322 ??
135-138.

Easement, of. .3-12 ^ 76rr
; 342 ( 1 1.

Lien, of, oQ ^.'i 71-74 ; 79 ^ 19
; 754 ? 5 •

972 U 188, 189.

Motion, of, 920 ? 175.
New assio:nnient, Avhen. 890 § 142.
Presumption of, 184 § 286: 338 | 26.
Property, of, 134 §4-
Settlement, of, 898 § 4.

Street, of. 289 | 2; 290 | 33; 342 ^ 76a.
Support, of right of, 142 ^. 45. 46; 312
mS8. 189.

Abatement.
Another action pending, 2 (<?j.

Costs, 233 (a).

Death of parties, 1 («).
Disability, 1 (b).

Legacy, of, 332 || 80-82 ; 717 VII.
Misjoinder. 2 (d).

Misnomer, 2 (c) ; 888 ? 116.
Non-joinder, 2 id).

Plea in, 890 (2|.

Practice

—

Equity, in, 4 (6).

Law, at, 3 (a).

Taxes, of. 1053 (g).

Abbreviations, 16 ^ 33 ; 834 ? 3.

Abduction of servant, 40 | 15; 41 {ar,
274 § (). .

Abortion. 255 (a i.

Absconding- debtors, 61 ili.

Absence.
Deatl), see.

Divorce, see.

Presumption, .sfr.

Suspending limitation, 737 (a).

Absolute deed, 764 (e).

Abuse of trust, 898 ? 9.

Acceptance.
Bill, of, 86 (h).

Dedication, of, 289 (c) ; 290 id).
Deed. o!". 191 i 72.

Effect of, 569 ^. 477.
Goods sold, of, 57 lai: 96 ^ 60: 182

^I 232-235.
Offer of, 169 (2).

Waiver, see.

Acceptor and maker, 89 IV.
Accessory, 235 III.

81

Accident.
Insurame, <i47 \.

Relief in equity against, 378(6).
Surprise, .sw.

Accommodation endorser, '.Hi j! 97-
'.'0 '"/. 15(t.

Accord and satisfaction, 5: 1036 ii
60-62.

Account.
Action of. 5; 380 (c).

Partner.s, between, 877 id).

References, see.

Tenants in common, between, 1059 (6).
Accounting-.

Executors, by, 146 | 6; 558 (e).

<Tuardians, bV, 616 (3 1.

Sheritf, bv, 965 <; 54.

Tnistees.'bv, 1095 VII.
^^'aste. foj-,'392 ^ 332.
Widow, by, 332 g? 90, 91 : 333 >, 1(X>.

Accounts.
Evidence, as, 499 id).

Interest, see.

Mistake in, 9 i, 37.

MiUual, 737 (61.

Settlement, .w.

Accrual of actions, 7 i/'i.

Acknowledgment.
Admissions, sr/'.

Deed. of. 166 ^. 15: 189i;.36: 19-^ V-
329 ^38.

Service, of

—

Citation, 316 '^ 10.

Process, 913 ^ 33.

Actions.
Amending form, 25 (6).
A.^sumpsi't. Bij

; 183 ^ 300: 836 | 40.
Bills and notes. 90 VI.
Bonds

—

Administrators, 314 i. 5; 540 (3).
Arbitration, 46 V.
Attachment, 68 (6).

Bastardv, 83 IV.
Bounty." 109 IV.
Constables. 147 U 31-35. 39.
OfHcial, 1033 U 12-18, 24-31,

46-49. 59-62.
Replevin, 940 [b).

Sherifts. 989 (c).

'

Township. 96 ^J 14, 15; 99 g 65.
Case, 12; 147 0. 41, 48; 575 § 20: 836
H 40, 41.

Causes of, 8 («) ; 146. |^ 15-25.
Co-administrators, between, 563 U

435. 446.
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Actions.—Advertisement.

Actions

—

Continued.

Commencement of, \)V2 II.

Complaints, for, 743 ? 5.

Concurrent remedies, 11 III.

Consolidation of, dVJ (a).

Constable, 14G U 15-27 ; 147 III.

Contracts, on, 185 VIII.
Corporations, 222 IX.
Corrupting water, for, 1122 (1).

Covenant, 251 (o).

Debt, 99^60: 148^7: 282.

Deceit, for, 575 ? 20; 57G (a).

Distributive share, for, 815 (cj.

Dower, for, 334 VI.
Drunkards, by, 336 U 5, 6.

Elective remedies, 11 III.

Executors, 563 VII.
Forcible entrv and detainer, 570 II.

Fraud, for, 574 I.

Guardians, 618 VI.
Heirs, 594.

Husband and wife, 25 ? 4; 606 III.

Infants, 618 VI.
Informers, 879.

Injunction against, 400 [u] ; 626 (/j.
Insurance policy, on, 652 (h).

Judgments, on, io | 67 ; 73 | 20; 662 V.
Leases, on. 708 (2).

Legacies, for, 730 XII.
Libel, for, 733.

Limitation of, 734.

Lunatics, by, 742 II.

3Iali'easance in another state, 216 1 126.

Malicious prosecution, '743.

Municipal corporation, 823 V.
Negligence, for, 834 I.

Xu'isance, for, 274 ^ 2; 857 {d).

Overseer of highway. 8 |^ 15-18.
Overseer of poor, 901 || 64-66.
Partners, 185 f 300; 871 (3); 878 IV.
(iui tam, 879.

Replevin, 939.

Scire facias, 979.

Sherifis, 985 [d].

Sl.nnder, 733.

Statutes, on, 12; 879.
Taxes, for, 1057 (a).

Townships, 955 (d).

Trespass, 1065.

Trover, 1080.

Use and occupation, 707 (1).
Usury, 1107 {a}.

Waste, 333^102: 1115 (a).

Water-rights, injury to, 1122 (1).

Acquiescence.
Boundary line, in, 106 {a},

Construction of contracts, in, 174 ^^
148, 149; 478 (3).

Decree for divorce, in, 322 'i 129.
Estoppel by, 106 (a); 473 (1).
Highway, in use of land as, 291 (a);

3.S8 i 20.

Katilicati(jn as. 17 | 8.

Acquisition.
Water-rights, of, 1120 (6).

Way, of, 341 (6) ; 929 (6).
Act of God, 13V) ^<! 25, 26; 468 ? 2; 648

'', 7; 1011 i^247.

Act of law, 643 ? 12 ; 646 ^ 72 ; 706 ? 49
;

977 '', 254: 1(I36 ? 63.

Ademption of legacy, 717 VI.
Adjacency, 273 gll ; 338 1 27 ; 339 U 32-35

;

1117 (C).

Adjournment.
Arbitrators, by, 45 | 82.

Continuance, see.

Corporation meeting, 218 U 159-161

;

806 § 132.

Criminal cases, in, 269 U 303, 304.

Justices court, in, 685 V.
Refusal of, ground to set aside sale.

396 B 418. 419, 448, 448a.
Sales of land, of, 963 (2).

Surveyors of highway, 947 U 74—76.

Adjudication.
In l)ankruptcy, 79 (e).

Adjutant-general, 922 | 2.

Administration

.

Bonds. 540 (8).

Right of. 145 IV; 539 (2).

Administrators, 538.

Arbitration by, 41 ^ 1.

Bonds, .sw.

Cum test, an., 543 (e).

De bonis non, 542 (c).

Executors, see.

Foreign, 145 IV.
Pendente lite, 542 [d).

Admiralty, 104 U 7, 8 ; 242 U 23-25 ; 247 ?|

13(5, 137, 147, 148 ; 990 U 3, 18-20, 23-40.

Admissions, 482 II.

Attornev, by, 912 ? 10.

Devisee* by,' 719 i 104.

Dying declarations. 352 ^^ 143; 487 (i).

Estoppel as, 352 U 138-140; 475 (i)

;

479(5); 1016 §322.
Evidence, as. 111 ? 6 ; 482 II.

Evidence of, 06 'i 88 ; 449 § 1353 ; 508 (o).

Guilt, of, 267 ? 259.

Improper, evidence of, 839 (1).

Juror by, 841 i( 77.

Adopting- survey, 358 (b).

Adultery.
Case for. 276 § 44.

Crime of, 255 (6).

Divorce for. 316 (6) ; 320 (6).

Presumption, see.

Advancement, 13 ; 171
'i 100 ; 861 | 15.

Advances.
To secure future, 763 {d) ; 870 (1).

Adverse.
Enjoyment of right. 342 (3).

Possession . 14 ; 309 i 140 ; 338 U 22, 23
;

34S ^^. 75. 79-81, 85.

Advertisement.
Api)licati()n for road, 130 ?§ 258-261.
Attachment, in, 63 (rf) ; 72 | 202.

Commissioners' report, 815 | 281.

Defective, 30 i! 136; 398 § 441.

Lands, sale of. 962 fl).

Manner of, 802 ? 73.

Notice, as, 397
'i 421 ; 811 U 209-212

;

847 ^ 6.

Ordinance, 809 | 173; 810 g? 188, 189.

Publication, see.

Receivers, 967
'i
101.
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Affidavits.—Appeal.

Affidavits, 15; 021 (/).
AiiK'iulinent of, 25 ^<! 0, 7 ; 80 ^ 187.

Answer in ecjiiity, to, 428 (vi).

Attac'linient, in, 1)2 (c).

Attornov, arc.

Bail, to hold to, 50 III.

Bill in equity, to, 421 (viii)
; 440 ? 1198.

Certiorari, on, 129 U 230-240.
Claim at;;ainst docodont, 548 (.']).

Corporation, l)y, 215 ^is 118-120.
Eviiioni-o in eipiity, as, 440 (4); 441

(5); 921(/).
Ex i)arte, 139 ^/i 230-236, 240 ; 821 1 381

.

Injunction, in, 631 (e).

.Judgment

—

On conie-ssion of, 663 (1).

Opening, 917 li 108, 115, 124-127.
Jurors, exculpating, 669 {(>) ; 686 g 387 ;

841 ^A ()8-75.

Justice, before, 55 U G4, 65 ; 702 '0, 4, 5.

Justice's Court

—

On appeal from, 693 (6).

Notice of taking, 165 ^ 49 ; 920 ^ 171.

Oaths, see.

Plea, to, 890 ^<i 153-155.
Practice, in, 921 (b).

Keadingof, 921 (/).
Returns, to contradict, 127 ^^ 192, 193

;

747 -i 75a.

Road application, 944, jJ^i 11-14.

Rule to take, 920 B, 176, 178.

Sheriff's deed, to, 966 ^ 89.

Surveyors, 952 (3).

TaxpaA-er, 1017 B 130-1-32, 136; 1054

U 246-248.

Tenant, to remove, 709 0. 90-95.

Affiliation.
.SVy^ Bastard v.

Affinity, 146 {5 ; 669 ^ 29 ; 670 | 44.

Affirmation, 16 ? 16 ; 263 ? 181.

Age.
Capacity as juror affected by, 671 § 69.

Credibility, affected by, 517 ^. 721.

Presumption as to, 193 iJ 110.

Agents.
Admissions of, 17 ^ 5; 485 [e).

Compensation, 18 id) ; 750 0, 24, 25.

Creation of agencv, 17 (a).

Insurance, 650 U 37, 38, 49.

Liability of, 17 V.
Powers of, 19 II ; 204 ^ 289.

Princii)al or, 166 ? 5; 204 ^ 283.

Rights, 17 III ; 188 'ii 26, 27.

Third parties, as to, 17 IV; 166
'i 5;

487 (ii); 897 | 4.

Aggravation of damages, 276 (/).
Agreement.

Sf'&' Contract.

Aiding detective power, 907 (4).

Alias certiorari, 25 i 23.

Aliens, 1 'i 13; 22; 899 (5).

Alienation, 295 U 20, 21 ; 651 (/) ; 911 §

124 ; 935 ^. 19.

Alimony, 324 V.
Allegations.

Pleading, in

—

Equitv, in, 417 (1).

Law, at, 882 (a); 888 (a).

Allo^vance.
(Certiorari, of, 118 I; 132 HI.
Error, writ of, 465 (a).

Executors, to, 560 (3).

(ruardiaiis, to, 616 (3).

Injiniction, of, 619 1.

Mandamus, of, 745 (b).

Trustee, to, 1096 VH.
Alluvium, 105 ^ 22.

Alteration, 23 II; 191 §65; 1132 IV.
Alternative mandamus, 746 (2).

Ambiguity, 174 (c) ; 201 'i 252; 210 <! 41

;

4S7 ^ 108.

Amendments, 2^').

Assessment, 815 ^ 278, 280.

Bill, of, to bring in parties, 405 ?^ 5.57,

558.

Certiorari, on, 1.30 ? 252.

Costs on, 233 (b).

Indictment, of, 266 (3).

Inquiry, writ of, 915 ^ 79.

Name, see.

Nunc pro tunc, aee.

Order of removal, 900 ^ 42.

Pleadings, 896 VIII.
Retrospective, 1021 § 58.

Record, 28 (ij ; 33 § 128; 127 ? 188«.
Amercement, 987 (6).

Amicus curiae, 74 § 32.

Ancient.
Deeds, 195 B 143-145.
Highways, 944 ^§ 1-3.

Lights, 339 <f^ 40-46.

Water-course, 1119 ? 50.

Ancillary administration, 145 1\'.

Animals, 331.

Maiming, 262 ? 146.

Annuity, 34 ; 305 § 90.

Another action pending, 2 (e|; 11 ?

82.

Answer, 425 (b).

Amendment of, 31 (2).

Demurrer with, 428 (v).

Divorce proceedings, in, 319 {j^ 73-7.S
;

324 0, 156, 157.

Evidence, as, 192 f 86; 439 ^<i; 1159-1 167 :

439 f2j.

Favor, by, 428 (iv); 1110 (d).

Foreclosure, on. 789 {d) ; 1110 (6).

Injunction, in, 630 id).

Oath, without, 324 '^^ 156, 157; 42s i'i

954, 955.

Plea with, 428 (v).

Specific performance, on, 1016 (2).

Supplemental, 429 (2).

Swearing to, 428 (vi) ; 429
'i^. 931, 932.

Ante-nuptial.
Incontinence, 318 g 51; 321 ^ 96: 597 ?

16.

Settlement, 587 U 49, 50; 747 <:<; 8, 11 ;

748 '0. 14rt, 15.

Appeal, 35; 1135 (/).
Amendment of, proceeding on, 32 (rf).

Award of commissioners, from, 366 ir/}.

Bastardy proceedings, on, 12 <; 92

;

8.H III.

Bond, on, 694 (c).

Court of, 246 (3), (4j.
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Appeal.—Assignments.

Appeal—Continued.

Insolvent corporation creditor, 228 U
340-3M.

Justices court, 692 XII.
Taxes, as to, 1053 (g).

Vagrant, 133 ? 321.

Appearance, 913 IV.
Attaclnnent, in, 68 IV ; 72 i! 206.

Attorney, bv, 73 U 19-24 ; 74 U 27-29.

Equity, in, 432 (4).

Infant, by, 618 B 152-155.

Justices court, in, 677 III.

Quashing writ after, 913 ^^A 37, 38; 940

^24.
Waiver, see.

Application-
Award in eminent domain, tor, 369 |

202.

Certiorari, for, 122 (a).

Commission to take evidence, 513 (a).

Commissioners to condemn land,

361 (a).

Dower, for assignment of, 334 ^ 117.

Drainage, for, 753 § 17.

Freeholders of review, 949 (1).

Injunction, for, 620 (1) ; 628 (o).

Mandamus, for, 745 la).

Notice, .svr.

Partition, for, 863 §§ 36-42.

Purchase money, of, 897 H ; 9U7 (3j.

Eoad surveyors, appointment of, for,

944 II.

Appointment.
Agents, of, 17 (a).

Administrators, 539 (2).

Arbitrators, 41 I.

Auditors, 69 (a).

Commissioners of

—

Condemn lands, to, 361 (b).

Improvement, of, 812 (1 1.

Deputy sheriff, 990 IV.

Executors, 538 U 1, 2.

Freeholders of review, 949 (Ij.

Guardians, of, 613 (a).

Municipal officers, 799 II.

Receivers, see.

Referees, 701 XIII; 918 XIV.
Survevors of highwav, 945 (1

1
; 94(5 (3j.

Trustees, 1089 III.

Apportionment.
Rent, of, 706 (c).

Taxes, of, 979 ^ 29 ; 1041 II.

Appurtenance, 204 [e) ; 341 (1) ; 342 ?. 76

;

976 ^^ 240.

Easement as, 340 ^. 49; 341(2): 348

^.72.

Fishery as, 338 ^ 15.

Appraisal.
Attachment, 65 i 81.

Exemj)tions, see.

Penalties, 84^ 15; 162 1678.
Replevin, 231 ? 28; 940 U 16, 18.

Appraisers, 39 ; 497 ? 325.

Apprentices, 39 ; 809 ? 4.

Appropriation of payments, 284 (2).

Arbitration. 41 ; 915 ^ 63.

Architect, 20 ^^ 53; 57 'i 19; 182 ^ 245.

Array, challenges to the, 669 (1).

Arrest.
Criminal proceedings, of, 269 | 306.

Damage for, 277 | 62.

Judgments, of, 916 XI.
Malicious, 743 U 3, 6.

Person, of, 49 ; 262 (6).

Resisting, action for, 8 ^ 32.

Arson, 255 {<).

A ^^fi lilt

Batterv. and. 222 P^ 234; 256 {d) ; 270

^. 310.

False imprisonment, and, 256 [e] ; 277

I 62 ; 1070 I 78.

Assent, 168 (a).

Assessments.
Damages, of, 147 U 37, 38 ; 280 (c)

;

335 \ 137 ; 915 U 80-84; 990 (4).

Eminent domain, in, 357.

Equity jurisdiction over, 375 ^§ 45-47
;

377 I? 89-91.

Evidence, as, 496 -0. 306, 307.

Fines, of, 124 ^^ 74; 671 '0. 66-68; 760

U 4-7.

Injunction against sale under, 392 ^l

320-324.

Municipal, 810 IV.
Parties who may object, 976 § 249.

Stock subscribed, on, 211 (c).

Taxes, of, 19 (c) ; 130 {b) ; 1041 III.

A get fa "f**;?

Bankrupt, 79 ^A 10-20, 23.

Corporation, insolvent, 228 ^ 339; 229

^d 366-369.

Decedent, of, 546 (c).

Insolvent, 645 U 56-58.

Assignee.
Creditors, for benefit of, 54 11.

Equities between, 776 (/).
Insolvency proceedings, in, 645 IV.

Mortgage, 776 (/).
Party in equity, as, 407 (1).

Sale of land, of agreement for, 1008 (i).

Rent charge, of, '345 (1).

Assignments, 51.

Apprentice's indenture, of. 39 {b).

Bail bond, of, 76 II.

Bankruptcy, in, 79 {d).

Bonds, of, 98 IV.
Breaches of bond, 100 M 84-87 ; 989 (3).

Clioses in action, 51 I.

Contract, contrarv to provisions of,

184 ^. 269.

Creditors, for benefit of, 53.

Debt or right, of, 170 (2).

Dower, of, 332 ^ 89 ; 333 V.
Error, of, 271 ^340; 465 ((').

Foreign, see.

Improvement certificate, 822 ^ 398.

I

Insurance policy, of, 650 (4).

Judgment, of, 660 II.

Lease, of, 52^25; 705 (c).

Legacy, of, 725 (c)

ot,Mortgage,
1106 (7).

Novel, 889 [h).

Part of a debt, 756 | 54.

Rent, of, 52^^ 15; 706 (6).

Replevin bond, of, 940 (6)

52 -i 29; 769 III;
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Assignments.—Bill.

Assignments— Continued.

Roail division, of, 054 (3).

Sealed bills, of, 'J8 {!>).

Assistance, writ of, 4')S [p).

Association, building, 115; 1043 ?f 55,

56.

Assumpsit, oD.

Assumption.
Legacy, of payment of, 312 ? 184. I

Moitu"ao;e, of payment of, 311 U 174,
'

175'; 766 [h).

Atlantic City, 826 (a).

Attachment, 61.

Award, for not performing, 47 (6).

Contempt, for, 11 ^ 81 ; 164 III; 673

?33; 965^51.
Costs on, 233 (c).

Damages for illegal, 27'J
'i

84.

Lunatic, against, 742 ? 40.

Malici. us,"743 ^ 4.

Attempt to commit crime, 254 | 1;

1030 i 239.

Attendance of witnesses, 518 XVIII.
Attestation

Instruments, of, 512 XIV.
Will, of, 490n90; 1131 (/).

Attorney.
Admission to bar, 72 I.

Affidavit by, 50 ^/. 28: 63 F< 36, 38;
992 I 38a.

Authority of, 73 III.

Aw;ird 'Irawn bv, 44 'i 63.

Duty and liability, 74 IV.
Fees and costs, 7-5 V ; 322 P/. 127.

-Geaeral, 618 ^^ 5 ; 858 ^? 4, 5 ; 923 || 19,

22, 28.

Justices court, in, 18 ^ 16 ; 75 VI ; 696

? 616 ; 912 ^ 7.

Lien, see.

Lunatic, of, 742 § 41.

Power of, 330 | 39 ; 902 (1) ; 911 | 123.

Privilege, see.

Rights and duties, 72.

Witness, as, 518 ^? 736ft, 7366.

Attornment, 704 U 15-17 ; 706 ^^ 40.

Auction, 960 II.

Auctioneer's fees, 961 g 70.

Audita querela, 531 1 81.

Auditors, 69 VI ; 731 || 285-300.

Authority.
Agents, see.

Attorneys, of, 73 III.

Partners, of, 873 (e) ; 877 (2).

Autre fois acquit, 152 (4) ; 267 ^

260; 269 U 289, 292-294; 270 U
313, 314.

Averments.
Answer, in, 425 (i).

Bill, in, 417 (i).

Declaration, in, 882 (1) ; 888 {dj.

Facts, of, 882 («).

Special, 280 (a).

State of demand, in, 678 (1).

Pleas, in, 891 (c).

Avowry, 11 'i 76 ; 940 U 28, 30-32.

Award.
Arbitration, in, 43 III.

Eminent domain, in, 366 (/) ; 367 (/;)•

Bail, 76.

Costs, 236 ? 121.

Discharge of, 77 V; 236 ? 121.

Filing, in error, 464 (a).

Habeas corpus, on, 593 (6).

Fraud for

—

Contract, in, 49 (6).

Disposal of property, in, 49 (c).

Order for, 50 IV.
Recognizance, see.

Tort," for, 49 {d).

Waiver, see.

Bailment, 77 ; 175 ? 165.

Bank bills, 81 III; 185 | 295; 284 ||

12, 13.

Attaching, 63 ^ 46.

Setting off, 227 ^^ 334.

Bank checks, 21 'i 74; 95 VIII.

Bankruptcy, 78 ; 138 | 12.

Banks, 80.

Forgery on, 257 (a).

National, 93 ? 167; 1028 | 210 ; 1043

^'i 68, 69 ; 1103 |? 11a, lib.

Savings, 1043 'i 60.

Taxing, 1043 U 68, 69.

Bar.
Creditors, to, 549 (4).

Discharge of debtor, 79 (Z") ;
646 V.

Dower, to, 329 III.

Limitations, 734 I.

Statute or decree, by, 172 (7).

Special plea in, 892 (4).

Trial at, 1076 (a).

Bargain and sale.

Deed of, 189 P^ 43, 44 ; 197 §| 175-181
;

204 H 289-291: 205 'i 308; 974 I

211a.

Baron and feme.
See Husband and wife.

Bastardy, 27 i 67; 81 ; 171 § 97 ; 234 [d).

Battery.
See Assault.

Bayonne, 826 (6).

Belleville, 826 (c).

Belvidere, 826 {d).

Bequest. 712.

Bergen, 826 (e).

Best evidence, 505 X.
Betting, 181

'i
223 ; 186 ? 327.

Beverly, 827 (/).
Bible.

Entries of births in, evidence, 501 ?

429 ; 505 ? 501.

Bid, relief against, 962 ? 8.

Bidders, 179 'i 196 ; 965 ^ 151.

Combination of, 960 ^ 65.

Bill.
Discovery, of, 385 [h).

Equity, in, 417 (a).

Amendment of, 30 (1).

Creditors, 381 (a).

Cross, 422 (3).

Divorce, in, 319 ?? 54-73.

Foreclosure, of, 788 (c) ; 1110 (a).

Injunction, 630 (c).

Interpleader, of, 424 (4).

Review, of, 421 (2j.
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Bill.—Cases criticised.

Bill—Continupd.

Equity, in

—

Conlinued.

Sale, of, impeachment of, 958 | IS.

Specific performance, for, 1015 (i).

Supplemental, 421 (2).

Trusts, 1099 (ii).

Usury, for. 1110 (a).

Exceptions, spe.

Exchange, of, 84; 283^8.
Lading, of, 137 ^. 32,41,

Particulars, of, 27 ^ 47 ; 350 (c) ; 667 |

160; 889 (g).

Amendment of, 27 (2) ; 91 § 129.

Ejectment, in, 350 (c).

Judf^ment, setting aside, 667 ? 160.

Practice as to, 889 (()).

Billiard saloon, 947 ^k 80.

Bills and notes. 84.

Alteration and cancellation of, 24 (a).

Bank, see.

Injunction to action on, 400 ?^ 468-470,

485.

Partners, given bv, 873 {d).

Sealed, 86^111.

T.^sury. aflected by. 1104 (2).

Binding to service, 39 II.

Blank.
Bond in. 97 ^< 19.

Judgment in. 239 ^^ 181 ; 395 ^ 289.

Summons in, 675 ? 81 : 912 ?§ 22, 24. 25.

Will in. 304 \ 3()S.

Bona fide purchaser, 144 '0. 26, 27 ; 311

9 77 : 312 >, 195 ; 389 >k 281 ; 394 ^ 375
;

537 ^ 183; 584 ^ 5 ; 589 IV ; 70 'i 161

:

902 >A 6, 7 ; 960 ^< 61 ; 977 ^^ 256 ; 1009
(i); 1088(3).

Defence, mode of making, 431 | 1000.

Notice, mode of denving. 426 ^ 902

;

1016 ? 319rt.

Pledge, as to, 897.

Note, of, 89 l 94.

Bonds, 96; 985 (6).

Actii ns, see.

Administrators, 281 ^^ 115; 540 (3):

551 ? 226.

Alteration and cancellation of, 24 \b).

Appeal, on, 694 (cj.

Arbitration, 47 (c).

Assessment of damages on. 281 ''A 115,

116.

Bastardy, 83 lY.
Bottomry. 991 'e< 13, 17 : 992 >,. 40.

Bounty, 109 IV.
Certiorari, 124 (5).

Constables, 147 II.

Estoppel, by, 471 [b].

Guaranty of, 765 (g).

Guardians, 615 (2).

Injunction against proceedins^ on, .375

^38; 401 ^'? 481. 483, 495.

Insolvents, 644 '0. 23, 37.

Municipal, 90 ?? 14, 15 ; 109 IV.
Official, 99 V.
Refunding, 315 id).

Replevin, 939 [a),

Sheriffs, 989 (c).

Township, 96 U 14, 15: 99 ? 65; 100

^ 90, 91 ; 109 IV.

Bond and warrant, 663 VI.
Bordentcwn, 827 (.'/).

Bottomry bond, 991 'e, 13, 17 ; 992 | 40.

Boundary, 103.

Bounty, los.

Breach.
Bond, of, 97 II; 989 (1).

Condition, of, 141 IV ; 650 (3).

Contract, of, 183 ( /) ; 97 ^< 26 ; 932 (ii).

Covenant, of. 250 III.

Promise, of, 110.

Bribery, 256 (/); 732 >^ 16.

Bridges, 111.

Bridgeton, 827 f/'i.

Broker, real estate, 17 ^5; 1-3 ; 18 §?

2(1-25: 19 'e, 32-35; 179 | 195; 521 I

791 ; 656 'i 46 ; 750 'i 24.

Brokerage, -when usury, 1104 (4).

Building associations, 115 ; 1106 (8).

Taxing, 1043 ^ oo.

Building contracts, 21 ^ 76; 57 |i? 19,

23, 24 ; 184 >, 270.

Burden of proof, 23 -0. 3-5
; 129 ^ 237

;

137 >^ 32 : 321 100, 101 ; 344
'i 104

;

492 VI.
Burglary, 256 (g).

Buyer, obligation of, 950 [d).

By-laws, so /; 8; 119 >. 31; 135 ? 6 ; 219

(c) ; 808 ^K 158.

By-roads, 338 ? 26 : 1)50 V.

C.

Camden, 827 [i).

Canals, 114 III: 116.

Cancellation, 23; 287 ^. 72; 328 | 21;

380 (e) : 783 (rf).

Contract, of. 184 VI.
Mistake, bv, 379 i 129.

Mortgage, 783 {d).

Presumption from, 427 '>. 924; 1132

? 150.

Will, of, 1132 IV.

Capacity.
Burden of proof, as to, 492 i.i. 216, 217.

Contract, to make, 166 (b).

Crime, to commit, 2-55 II.

Drunkards, see.

Lunatics, see.

Testamentary, 1124 (a) ; 1128 {d).

Witness, of, 517 (c).

Capias.
Ad respondendum, 476 ? 103 ; 676 (6).

Ad sati.^faciendum. 530 IV.

Capital, partners, of, 870 (2).

Capital stock, 210 ^ 43.

Caption, 263 (1); 271 ^.333.

Care, presumption as to, 488 i. 137.

Carriers.
Si-r. Common carriei's.

Cartel, 991 U 8. 9.

Case.
Action on. 12; 682 (iii).

Damages in, 278 ib).

Deceit, for, 575 ?^ 20, 21.

General issue, see.

Cases criticised, xi.



INDEX. 1287

Caveat.—Common carriers.

Caveat.
Pn.bate of will, to, 1135 id).

Kotuni of roiul to, 950 (c).

Centage, sheriff's, U8G (e).

Certainty.
Contract, in, 175 M lOT-HW; DUS (c).

Ploadini;-, in, 417 "/.'i
754-700(1 ; 880 ? 24

;

SS-J (1).

Certificate.
Freeholders, on laying out road.

953 ((/).

Onu'ial evidence, as, 49G ((/)•

Certiorari, 118.

Attarlunent, in, 72 ^ 209, 210.

Costs on, 234 1^).

Doflanitions of sale, 969 ? 138.

Tax assessment, on, 1057 ib).

Cestui que trust.
Party to suit in equitv, as, 415 (13). '

Riirlits of, 1094 V.

Title in lands, 345 (2).

Trustee's duty toward, 'vj \ 57 ; 1092 (6).

Challenging.
Crime of, 257 (A;)-

Jury. 0G9 (c).

Champerty and maintenance, 902 ?

11 ; 968 'i
117.

Chancery.
Appeal from, 35 I.

Equity, nee.

Change bf venue, SS7 (3).

Charities, 381 \h].

Character, evidence of, 268 I 272.

Charge.
Jurv, to, 462 (ii) ; 687 ^ 397-401 ;

839

(2); 1079 ^^?. 53-63.

Realty, on, 293 \ 4; 310 ? 153; 311

Vlil; 332 ^^ 77-79; 718 VIII;

903 (2).

Sufficiency of indictment, as to, 269

?297.
Refusal to, 271 | 339 ; 840 ?.? 45-47.

Charitable.
Bequest, 306 'i

112.

Use, 138 II 4, 5 ; 935 I 22.

Charter.
Business corporation, of, 208 11;

924 I.

Construction, nee.

Municipal corporation, of, 798 I ;
826

YII.
Chattels.

Attachino;, 64 (3).

Contract for, specifically performed,

1005 (i).

Levvini?, 532 (2).

Mortgage of, 584 I 11 ; 760 X; 9.57 \ b.

Personalty, -str.

Sales of, 957.

Taxation, 1044 (1).

Title, .sw.

Children, 297 II 5-9 ; 608 ; 721 I 13o.

Chosen freeholders, 111 II 4, 6, 8, 12,

14; 133; 240 |l 6, 10.

Choses in action, 51 || 1-5 ; 52 || 8-16,

27, 28.

Church.
See Religious corporations.

Circuit court.
Stale, 119 132; 244 (2).

United States, 247 [h).

Citizens. 150 || 24-28.

,SVr Domicil.

Civil la-w.

Mclhod of calculating con.sangumity,

29(J II 43, 47.

Claim.
Attachment, in, 70 VII.

Executors, presenting, to, 548 (3).

Mechanics lien, 757 II.

Neglect to make, 313 | 4.

Property, of. 5.34 (.(/) : <)91 (c).

Stale, .svr.

Clams, 134.

Class.
Devise, to, 297 («).

Clerk.
County, 240 II ; 768 | 123.

Court;of. 8 [lA ; 63 || 42, 43; 161 \ 220;

496 II 314, 315 ; 858 | 3 ; 863 | 48.

Searches, see.

To'vnship, of, 496 || 320, 321.

Cloud on title, 392 [q).

Co-defendants. 1 || 11, 12.

Co-executors, 556 (a).

Cognovit, 663 I 82 ; 916 | 95.

Cohabitation, 310 {h) ;
318 | 48.

Collateral.
Proceeding, effect of judgment, etc.

in, 493 [b].

Relations, 293 | 2 : 296 || 42-47.

Security, 388 («i) ; 898 | 12; 1035 |2

37-38.

Undertaking. 579 (a).

Warranty, 197 | 174.

Collection of taxes, 1056 IV.

Collector of county, 8 | 14; 240 II.

Collision, 991 \ 26; 993 || 57, 58.

Collusion, 323 II 144-146; 3>7 | 262; 966

I 8' I; 968 I 127.

Comfort, nuisance to, 849 (o).

Comity, 143 || 1, 2.

Commencement.
Action, of, 912 II.

Mechanics lien, of, 755 (c).

Commenting on evidence, 268 | 281.

Commerce, 149 || 15-23; 881 ; 1039 | 6.

Commission.
Drunkard, habitual, 336^

Evidtnce, to take, 513 XVI.
Executors, of, 553 [g).

Guardians, 616 || 126-128.

Lunacy, of, 741 (6).

Otiicers, see.

Receivers, 229 | 375.

Commissioners, 8 I 19,

Condemn lands, to, 361 111.

Improvements, of. 812 (c).

Committee.
Finance, 218 | 173.

Powers of, 218 | 174; 809 || 171, 172.

Township. 743 | la ; 744 (e) ; 1063 \\

24-36.

Common bail, 593 II 21. 21rt.

Common carriers, 135; 179 1 190; 889 (e).

See Lien.
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Common council.—Conspiracy.

Common council, 745 [d) ; 802 (a).

Common counts.
Sec Counts.

Common law, 138 ; 260 <* 12U ; 548 § 165 ;

557 ? 338 ; 82.5 ? 437 ; 911 I ; 954 f

•2-22n; 1010 (6); 1083 (1).

Common pleas.
Appeal to, 692 XII.
Certiorari to, 120 (e).

Insolvency, see.

.Jurisdiction, 243 (i); 945 (1).

Lici I s ng inns, 642 | 12.

Roads, see

Common recovery, 138 ^^ 4, 5; 206 ?

314,

Common schools, 977.

Commutation tickets, 135 § 8,

Compensation.
Agent, of, 171 {d).

Commissions, see.

Executors, 360 (3).

GuaV.lians, 616 (3).

Lands taken, for. 359 (a).

Trustees, of, 1096 VIII,
Competency.

Parties to contract, of, 166 (6)

;

187 II.

Questions to witness, of, 521 (6).

Witne.s.ses, of, 515 XVII.
Complaint.

Action, for, 743 | 5.

Evidence, as, 267 'i 26.

Forcible entry, in, 571 (3).

Completeness.
Contract, of, 166 ? 6; 170 [b) : 179 ?

198: 181 V; 994(6).
Compounding-.

Creditors, with, 284 § 24.

Felony, 85 ? 25; 170 | 313; 180 (4),

Compromise, 85 | 27 ; 169 |^ 50, 51 ; 170
(3) ; 229 I 365 ; 240 § 198 ; 501 ? 422

;

917 U08; 1070^85.
Comptroller, 858 H 7, 8.

Computation.
Interest, of, Cjoo II.

Time, see.

Concealment.
Equity, in, eftect of, 387 {k).

Judgment obtained by, 396 ^ 411.
]MateriaI facts, of, 170 § 85.

Concert.
To pass counterfeits, 267 ? 253.
AVith auctioneer, signal of, 966 § 77.

Condemnation .

Co.sts on, 240 U 199, 200.
Laws of, 361 111 ; 368 (i) ; 929 (2l

;

931 (/).
Concurrent.

Jurisdiction, 243 ^ 34-45; 380 (c)

;

(;i4 (ii).

Remedies, 7 III ; 40 § 15 ; 570 § 19 ; 616
U16; 743 K; 824 H34.

Conditional.
Devise and bequest, 139 ^ 13, 14;

140 U 26-32; 304 § 82; 309 ^§
152-156.

Sale, 956 | 3.

' Conditions, 139 ; 345 (3) ; 904 ^ 20
;

1005 (o).

Charter, in, 929 (2).

Equitable, 1013 {i).

Insurance policy, of, 650 (3),

Precedent, 139; 185 ? 300; 996 (5);
1005 (o).

Sale, of, 960 163; 964(3).
Subsequent, 140 III.

Condonation, 323 U 147-151.

Conduct, 478 ? 128 ; 483 |§ 28, 34.

Conducting cause, 1078 (c).

Confession.
Adultery, of. 320 U 89-93.

Errors, of, 131 ^ 275.

Guilt, of, 267 U 251-2.59, 271, 284.

Judgment, by, 463 (iii) ; 663 VI

;

689 (6).

Plea of, 891 (2).

Confidential communications, 73 f 7
;

521 (iii).

Confidential relations.
Trust, from, 1088 (2).

Confirmation.
A.ssessments, of, 822 (5).

Sale, of, 552 (2).

Confiscation.
Treason, for. 261 §| 136-138.

Conflict of laws, 143.

Confusion of goods, 145.

Congress, 149 II.

Connecting railroads, 932 (c).

Consent
Jurisdiction, see.

Mechanics' lien law, under, 757 (/).
Rule, 351 (/ 1.

Consequential damage, 275 (c).

Consideration, 1105 (5), (6).

Bills and notes, of, 85 {c) ; 381 | 156.

Bond, of, 96 0. 1^ ; 98 ? 53 ; 99 f 67
;

103 I 147.

Cancellation of instrument without,
380 U 141, 155.

Contract, 170 (c) ; 199 [b] ; 995(3);
1000 {h).

Deed, of, 175 U63 ; 199 (cZ).

Failure of, 59 (3) ; 93 i 151 : 94 (a)
;

103 I 147.

Forbearance, see.

Fraud in, 960 ? 58.

Frauds and perjuries, 582 ? 72.

Gratuitous promise, 171 (6).

Illegal, 86 (r^-

Inadequate, 166 (6); 199 {(^ 219, 220

;

381 ^^ 148. 149; 1000 (h).

Modified contract, of, 185 VTI.
Moral obligation, 171 (5).

Mortgage, of, 761 (1).

New promise, for, 103 ^i! 1-54, 155 : 185
><>i 292-2U4

; 738 (c).

Presumption of 491 i 212.

Want of, 94 (a).

Consignee, 137 U 34, .39-41; 138 | 44.

Consolidation.
Railroads, of, 927 (bj.

Suits, of, 348 ? 74; 352 | 141 ; 455 (5) ;

919 («).

,
Conspiracy, 256 (h).
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Constables.—Correction of dccil.

196 VI ; 205 || 301,
974 l 211a.

Constables, l-ic.

Constitution, 118 ; 'An'.) 1

1

; 79S I ; 1039 (a).

Construction.
Hills and notes, of, 84 I.

Bonds, of, 97 II.

Chiirters, of, 208 (6) ; 357 (a) ; 370 IV;
924 I.

Conditions, of, 139 I.

Contracts, of, 172 III ; 175 (g) ; 491 § 209;
957(«); 909 [a); 994 I.

Court, for, 1018 (a)

Deeds, of, 188 III;

315-317; 478
.

Demise, of, 705 (b).

Easement, 341 <i 08 ; 342 U 74-78.

(Jeneral rules 1018 (b) ; 1135 (a).

License, 340 U 54, 55.

Marriage settlement, 747 |§ 8-16.

Maxims, of, 750.

Municipal charters, 798 I ; 826 VI.
Particular canons, 1022 (6).

Particular cases

—

Charters, 117 II; 118 III: 370
IV; 1049 (2).

Contracts, 175 (g).

Covenants. 249 (b).

Devises, 306 V.
Grants, 205 (/).
Legacies, 729 XI.
Municipal charters, 826 VI.

Powers, of, 172 («) ; 903 (2).

Practice act, of, 911 ^ 1.

Rules of court. 912 U 13, 14.

Sealed bills, of, 97 (a).

Statutes, of, 13 i^. 7-10; 1018 I;

1040 {b).

Tax laws. 1041 (b).

Treaties, of, 1064.

Trusts, 1084 (4).

Wills, of, 903 (2); 1135 VII.
Words, of, 291 ; 731 ; 1022 (1 ) : 1027 {d)

;

1084(4); 1138 (7).

Constructive.
Abandonment, 318 'i 34.

Notice, 194 B 118-142 ; 589 IV ; 767 II

;

847 ? 3; 1088 (3).

Possession, 902 ^ 9.

Trust, 1087 {b).

Consul, U. S., 247 'i 135.

Contempt of court, 163; 633 (c).

Contents.
Knowledge of

—

Deed, 166 (b)

Will, 1129 (/>).

Context, 1025 (2).

Contingency, how pleaded, 142 ? 56.

Contingent.
Interest, 304 'i 83.

Legacy, 715 III.

Remanider, 938 II.

Continuance.
Adjournment, see.

Cau-e, of, 119 i 26; 401 ? 487; 447 (/)

;

685 V; 1077 («).

Injunction, of, 640 VI.
Nuisance, of, 10 U 58, 62.

Postponement, see.

187 II.

Continuando, 1()6(; n7 ; 1074 <i 134.

Continuation.
Nuisance, of, 851 11.

Trespass, of, 1066 <$ 17.

Contracts, 165.

Abandonment, .ie«.

Alteration of, 23.

(/ommon carriers, of, 136 III.

Consideration, see.

Corporations, with, 221 VII ; 932 (2).

Damages in action on, 279 V.
Estopjjel by, 478 (4).

Frauds, as allected by statute of, 579 II.

Hiring, of, 749 II.

Infants, made bv, 608 {a).

Lands, for sale of, 969 (a).

Modification, 103 '0. 151-156; 185 ^ 7.

Obligation of, 151 ^ji 56-58; 159 (4).

Parties to, 16() 1 ; 187 II ; 1008 (c).

Partition of lands, for, 861 (a).

Performance of, 181 V; 1010 (2).

Reforming, 393 (r).

Sale of chattels, 957 («)•

Sale of lands, for, 969 {a).

Title, as to, 970 (1).

Usury, attVcted with, 1103 («).

Will, to make a ()articular, 175 § 155;
1000 ^ 96.

Contribution, 285 (c) ; 332 ? 82 ; 388 (m)

;

649 i 33 ; 1037 (e) ; 1311 ^^<! 172-176.

Contributory negligence, 8:>5 J I.

Conversion.
Equitable, see.

Trover, in, 1082 (d).

Conveyance, 187 ; 969 (a).

Administrators, by, 552 (2).

Auditors, by, 70 U 160-16:1

Covenant of right to make, 249 (2).

Creditors, to, 589 III.

Deed, see.

Fraudulent, 584.

Sheriti; by, 9(i8 [e).

Tax officers, by, 1056 ?{S 286-29<'>.

Trustees, by, 905 II.

Voluntarv. 587 II.

Co-plaintiffs, 1 ^'i 9, 10.

Copy of indictment, 261 y,. 1.39; 269 ? 298.

Coroner, 20/

.

Corporations, 207.

Attachment. 61 ^ 5 : 62 ? 28.

Banks, 80.

Bridges, ill.

Building associations, 115.

Canals, 116.

Changing object of, 210 ^^ 140 ; 21 1 ^< 61

;

932 ii 110.

Insolvent, 53 ^ 6 ; 225 X.
Members, 220 VI ; 936 (c).

Parties in equitv, as, 407 (2).

Railroads, 924.
"

Religious societies, 9.34.

Officers of, 211 IV; SO (a).

Stock, 210 III; 897 §7-11.
Taxation of, 1043 (5).

Torts, liability for, 221 VIII; 1(:67 (i).

Ultra vires, Sf^e.

Usurv, setting; up, 1110 {e).

Correction of deed, 192 ^ 89; 393 (r).
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Costs.— Criminal procedure.

Costs, 230.

Aliatenieiit, 233 (a).

Administrators, 232 (a).

Alinionv, 326 'i^/.
205-209.

AnuMidinent, 233 {b) ; 457 ? 1527.

Ai)i)eiil, 700 (8).

Arbitration, 45 ? 66.

Attachment, 72 §207; 233 (e).

Attorneys, 75 V; 232^50.
Bastardy, 234 [d).

Certiorari, 234 {e).

Compromise, 240 § 198.

Contcmi)t, 165 | 44.

Counsel fees, 457 U 1530-1539.

Criminal proceedings, 269 | 299; 270
§§321,324; 271 § 338.

Demurrer, on, 232 (d).

Discontinuance, 232 (c).

Divorce. 320 §§ 205-209.

Double, 238 {e).

Dower, 234 (/).
Ejectment, 234 {g) ; 355 {/).

Eniinent domain, 240 U 199. 200.

Equity, see.

Error; 468 (k).

Executors, 232 (a) ; 457 §§ 1528, 1529.

Foreclosure, on, 794 (A;).

Former action, of, 237 [b).

Habeas corpus, 234 [h).

Infants, 233 [b).

Judicially noticed, 701 § 719.

Justice's court, 701 XIV.
Mortgasjee, 458 §§ 1542-1558.
Lunacv% 234 (i).

New trial, 238 [d).

Nonsuit, on, 232 (6).

Partition, 234 (./ ).

Payment, 45 § 70.

Paupers, 233 (c) ; 235 (/;•)•

Quo warranto, 236 § 123.

Recovery of, 239 [h) ; 457 (4);
1037 § 72.

Nuisance, 459 U 1559-1563.
Eeferences, 919 'i 155.

Replevin, in, 942 [l).

Security, sec.

Setting" oH; 239 (g).

Sevei-al defendants, one of, 232 {e).

Specific performance, in, 1017 {)ii}.

Statutory restrictions, 231 [b).

Struck jury, 232 §M7-49.
Taxation. 238 (/").

Tender. 238 (c); 458 M 1552, 1553.
Title to land involved, 231 (c).

Trespass, on, 1074 IV.
Verdict, on. 232 (a).

View, 232 i! 46.

Will, probate, etc., 235 (/) ; 1141 IX.
Co-sureties, 1037 {().

Co-tenants, 197 §§ 185, 186 ; 294 §^ 11-13

;

297 (b); 1059.

Co-trespassers, 484 (c) ; 1067 (ii).

Co-trustees, 1093 (c). •

Counterfeiting, 95 § 193; 257 {q).
Counts,

Adding, striking out, etc., 896 VIII.
Common, 56 II; 186 §§ 320, 321; 750
§25; 889(e).

Counts

—

Continued.
Declaration, see.

Indictment, in, 208 §§ 286-288.
Joinder of, 889 (/").

Some faulty, 281 {d).

Si)ecial, 889 [e).

Counties, 240.

Boundary of, 104 {b).

Bounties, 108 § 1 ; 110 § 27.

Clerk, see.

Collector, 240 III.

New, creation of, 242 §§ 16, 17.

'Iwo, lands in, 863 §41.
Two, roads in, 945 § 30.

Coupon bonds, 52 § 19.

Courts, 241

.

Battalion, 760 §§ 2, 7.

Borough, 247 § 129.

Clerk, see.

Contempt by, 163(c).

Jurisdiction, see.

Justices, 671.

Justices, two, 41 [b] ; 247 (1).

Martial, 760.

Recorder, 072 §§ 4-9.

Cousins, 296 §§ 38, 42, 44, 46.

Covenant.
Action of, 248; 682 (ii).

Agreement, in, 139 I ; 1005 (o) ; 1010 (3).

Breach, 250 III; 346 § 32.

Building, 249 §§ 12-16.

Damages in, 280 [b).

Demise, in, 704 (a).

Effect of, in deed, 203 § 275.

Forfeiture under, 387 § 251.

Further assurance, 254 § 93.

Grantee bound by, 188 §§ 24, 25.

Plea in, 891 (iii)."

RunningAvith land, 249 §§ 1, 3, 5, 14-21,

23 ; 341 §§ 62, 63.

Satisfaction of, 24 § 18; 375 § 41;
1010 (3).

Support for. in indenture, 40 § 12;

315 ?; 24.

Coverture.
Defences, see.

Effect of, 2 § 15 ; 596(1).
Husbancl and wife, see.

Married women, see.

Release during, 281 § 4; 329 (c).

Credibility of witness, 522 (7).

Creditors, 2s;].

Assignment, rights under, 55 III.

Attachment, rights under, 70 VII;
917 § 119.

Baidvruptcy, rights under, 78 (c).

Bill, 381 ig).

Conveyances to, 589 III.

Corporations, insolvent, 227 §§ 324-346.

Debtors, see.

Decedents, of, 547 {d) ; 550 (c).

Insolvency, 645 III.

Large, at,'381 ig) ; 407 §§ 589, 590, 595.

Marshalling assets, .'see.

Partncrshii), of, 871 [b).

Crimes, 254.

j
Criminal procedure, 262 V.

Certiorari, in, 132 III.
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Corner stone, removing.—Dedication.

Corner stone, removing, 107 ?? 60-62.

Criminate, discovery tending to, 427
(ill : 'y2l (i i ; 320 i; 7S.

Cross-bill, 422 i:5i.

Cross-examination, 441 </i< 12lo, 1211;
r)2o i;>i.

Crossing, road, 290 ^< 24: 932 (6);
950 (ry).

Cruelty, 317 ie) ; 320 ?? Sf), lOO.

Cum test, an., administrator, ;343 [e).

Cumulation of legacy, 717 V.
Cumulative.

Evidence, 844 U 129-134rt.

Ifeniedies, 11 III.

Curtesy, 272.

Tenant b}-, as parly, 410 ^ (331.

Custody.
Infants, of, 326 VI; 388 ? 272; 009 (oj.

ri'operty levied on, of, 534 (/).
Custom, 20 ? 50 : 138 ? 6 ; 273 ; 710 (a).

D.

Damages, 274.

Bills and notes, in action on. 93 (c/i.

Bonds, 48 | 120 ; 102 (e) ; 990 (4). .

Conseqnential. 9 ^A 39—45 ; 275 (c).

Dower, in, 335 U 137-143, 149-155.
Escape, for, 277 ? 53.

Excessive, 842 [d).

Foreclosure, on, 791 {/

)

; 1107 l6j.

Inadequate. 842 Id).

Insurance, in, 653 U 87-92.

Interest as, 273 ? 13; 277 ? 54a ; 278

II 73, 78 ; 280 | 100.

Lands condemned, for, 121 I 73; 129

I 222; 130 | 262; 359 (a); 360 (b)

;

361 (c) ; 363 (/?) ; 375 II 45-47 : 931 (
/'

1

;

953 (e).

Liquidated, 276 Ig).

Non-performance of agreement, for,

1006 (iv); 1011 if).
Sheriff's tort, for, 986 (3).

Trespass, for, 277 (a) ; 278 (a ) : 1072 {a)

;

1074 IV.
Usury, in. 1107 ib).

Damnum absque injuria, 274 I 10

:

340 I 53.

Dangers of the sea, 136 ^,^^ 25, 26.

Date.
Ante. 84 12; 192 | 93 ; 912 | 23.

Appeal bond. 695 | 588.

Impossible. 847 | 7.

Note, 84 II 1 , 2.

Notice. 455 1 1461 ; 920 1 168 : 988 1 69.

Omission of, 502 | 438: 664 | 88; 746

I 68 ; 847 I 7.

Post, 95 1 190; 912 | 23.

Presumption, spe.

Sundav. on. 455 I 1461.

Writ, 912 II 23-26.

Death.
Abatement bv, 1 (a) ; 3 || 53, 5o; 4

I 57 ; 697 | 633 ; 739 | 96.

Death

—

Continued.
Absent person, of, 281 (!) ; 336 | 156.
Action for, 837 || 42-49.

Damages in case of 277 II.

Revocation of nuthoritv by, 18 I 14;
665 11115,116.

Debt, 99 166; 282; 681 (i).

(Jeneral issue, see.

Preferred, 547 (1).

Debtors, 283.

AI)sconding, 61 (1).

Creditors, see.

Insolvent, 643 II.

Joint, 657.

Non-resident, 62 (2).

Parties in equitv, as. 407 (3).

Rigbts of 643 II.

De bene esse examinations, 513 XV.
De bonis non administrator, 542 ic).

De donis statute, 13s >; 7.

De son tort executor, 543 II.

Deceit.
See Fraud.

Declaration, SSi> II.

Amendment of 32 (ci.

Assumpsit, 59 IV.
Commencement and conclusion of,

886 (rt).

Common counts, on, 56 II.

Condition, 142 V.
Contracts, 185 II 302-312.

Corporations. 224 || 271, 272, 277.

Covenant, 252 (3).

Damage, special, 280 (a).

Debt, 100 (c) ; 283 || 13-17.

Disturbance of easement, 343 | 100.

Ejectment, in, 350 (6).

Executors, against. 565 || 460-467.

Husband and wife, against, 607 I 193.

Independence, of 22 | 1.

Insurance, in, 653 || 83-85.

Judgment, on. 663 I 70.

Legacy, for, 731 || 285-290.

Promise, for breach of, 111 | 4.

Several counts, 281 id).

Slander, 732 || 23-27.

Statutes, on. 12.

Trespass, in. 1070 ia).

Trover, in, 1082 (a).

Trust, of 1083 I.

Usury, in case of 1110 I 122a.

Declarations.
Admissions, see.

Testator, of 486 (/() ; 487 I 57 ; 1127 (4).

Decree.
Account, to. 562 (4).

Amendment of 32 (c).

Creditor's bill, on, 384 || 217-221 (a).

Distribution, 313 I.

Divorce, of 322 (c|.

Evidence, as, 494 II 265-267.

Foreclosure, on, 792 (/<)•

Form and effect, 451 (o).

Fraudulent, relief against, 387 I 256.

Opening, 434 II 1069. 1075; 452 (2).

Orpl:ans court. 562 (4).

Pro confpsso. 434 Ul).

Dedication, 2ss.



1292 INDEX.

Deeds.—Destruction

.

Deeds, 187.

Absolute, when mortgage, 764 (e).

Alteration of, 24 (o).

Assignment of agreements for sale.

not, 52 I 26.

Award, not. 43 ^ 46.

Cancelling. 380 [e).

Destruction of, 23 U 9-17 ; 256 (i).

Estoppel by, 187 II 26, 27 ; 469 (a).

Evidence, as, 498 (a).

E.xecutors, 552 ^§ 230-236.

Poll, 250 I 24.

Eeformino;, 393 (r).

Sheriff"s, 968 ie).

Tenant in common, bv, 188 | 23;
1060 n6.

Default, 434 (J I; 915 VII.

Defective.
Pleading cured, 886 ih).

Oath of highway surveyors, 952 (3).

Powers aided, 907 (4).

Kegistrv of deed, 194 I 123; 769

'i 126.

Defences.
Arising after suit brought, 3 ? 42;

10 ((/.I.

Assiunpsit, in, 59 III.

Pankrnptcy. 79 (/).
Bills and notes, on, 94 VII.
Bonds, on, 102 VII.
Contracts, on, 183 {d); 184 VI; 185

VII.
Covenant, in, 253 (5).

Coverture, 605 (b); 739 ih); 1009 (ii).

Divorce, in, .322 IV.
Dower, 329 III.

Ejectment, in, 348 III.

Forcible entry, in, 571 (5).

Foreclosure, to, 789 {d).

Infancy. 608 1 ; 739 [d).

Insolvency, 89 ^ 84: 646 V.
Limitations, statute of, 647 § 78;

737 II.

Maritime lien, 992 ^ 50.

Set-off, 981.

Specific performance, to, 1016 (i).

Surety, by, 1035 III.

Suspension of action, 10 (c).

Tenant, by, 710 (f/).

Trespass, ' in, 1070 if); 1071 ( h) :

1074 (c).

Trover, in, 1082 (7;).

Usury, 1108 IV.
Deficiency on mortgage, 98 ^§ 54, 68,

70; 793 ii).

Quiintity of lands, in, 200 (c).

Definitions, 293.

Delay.
Sec Laches.

Delaware river, 104 U 2-8, 15-17

;

241 g 11; 337 M 4. 5. 9; 567 | 2;
1064 I 1-13.

Delaware and Raritan canal, 117 II.

Delegation of legislative power. 157
i^. 1 62-108.

Delivery.
Award, of, 45 (c).

Bills and notes, of, 87 (6).

Delivery—Continued.
Bonds, 96 I.

Chattels, of, 57 (a) ; 958 (1).

Contract, of, 172 [d).

Conveyance, of, 140 | 25; 190 IV.
Execution. 147 | 44.

Mortgage, of, 762 (3).

Presumption, see.

Sheriff's deed, 968 § 124-126.

Demand.
Notice, and, 87 III.

Penalties, in actions for, 879.

Eefusal. and, 1082 (e).

State of, 678 (a).

Demise.
Ejectment, in, 348 (c).

Instrument of, 704 II.

Demurrage, 991 1 10.

Demurrer.
Amendment of, 32 (3).

Answer, with, 428 (v).

Costs on, 232 {d).

Divorce, on, 320 H 78, 79.

Equity, in, 429 (c) ; 791 (e).

Evidence, to, 512 XIII.
Foreclosure, on, 791 {e}.

Law, at, 894, 923 § 29.

Mandamus return, to, 746 § 59.

Misjoinder, for, 406 U 561, 568-574.

Ore tenus, 430 (3).

Parties, for want of. 404 || 538-543;
408 ^ 600.

Trespass, in, 1072 (1).

Departure, 884 (c|.

Depositing title deeds, 765 (/).
Depositions.

Equity, in. 440 (4).

Evidence, as, 352 g 134.

Law, at, 260 U21; 5U{d).
Notice of taking, 129 H 2-30-233.

Depositors in banks, 78 | 6; 81 ib);

229 ? 336.

Depreciation in value, 277 | 51.

Deputy.
Adjutant-general, 922 | 2.

Coroner, 207 U-
Sheriff, 990 IV.

Derivative settlement, 899 ib).

Descent, 293; 306 ^ 107.

Description.
Advertisement of sale, 962 U 15-23a.

Agreement for sale of land, in,

995 (1).

Deed, in, 105 (c) ; 106 {d) ; 200 (c).

Devisee, of, 296 1 ; 938 § 20.

Legatee, of, 720 {a).

Mortgage, in. 761 (2).

Sheriff's deed, in, 966 | 81; 968 (e).

Desertion, 317 ((/) ; 320 U 81. 83, 115-

117. 120. 124; 322 U 133,138; 325

i ISO.

Destruction.
Alteration, see.

Buildings, from necessity, 156 ^| 139,

1

142. 143; 1066 g 16.

Deed, of, 256 (1).

Evidence, of, 506 (c).

1

Presumption, see.
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Destruction.—Dying.

Destvuctio-n.—Confinupd.
Spoliation, srr.

Will, of, 4'.»1
'i

]'.)7.

Detainer, oi;',).

Determination of trust, 110 IX.
See Ex(injj;ui.shnicnt.

Devastavit, o3d (6).

Deviation.
liisuraiu'e, under, 054: ^ 100.

Route of railroiKi, in, 925 (ii).

Devise, 142 g 48; 272 g§ 3, 4; 293 ^ 5

;

296; 330 (cZ).

Dower, in lieu of, 330 {d).

Devisee.
J.iahilitiesof, 311 VIII.
l'art\- to suit in equitv, as, 412 (9),
Ilit^lits of, 309 VII; 345 (4).

Dilatory pleas, 890 (b).

Diligence, 87 r^. 58-GO ; 88 U 67-74 ; 89 g 83

;

3S3 i 199 ; 695 ^ 601 ; 975 ? 233.

See Laches.
Diminution.

Certiorari. 121 ? 70; 127 (e) ; 133 | 319.

Error, on, 466 (/).
Directors of corporations, 214 (6)

;

215 (c).

Direct examination, 519 (2).

Disability for perjury, 270 ^§ 322, 323.

Discharge.
Apprentice, of, 41 (6).

Arrest, from, 51 (v); 530(6); 676 §129.
Bail, from, 51 V.
Bail, of, 77 V.
Bankrupt, of, 79 (/).
Condition, from performing, 141 IV.
Endorser, of, 90 || 105-110.

Habeas corpus, on, 594 [d].

Insolvent debtor, of, 646 V; 917 ? 111.

Lien, of, 311 U 175, 179, 181 : 500 ? 411.

Ne exeat, writ of, 433 (2).

Surety, of, 24|23; 1035 III.

Discontinuance.
Action, of, 687 | 391; 740 § 107;
914 VI ; 1035 ? 45.

Attachment, under, 09 V.
Condemnation proceedings, 369 g 191.

Costs on, 232 (c) ; 240 § 198.

Equity, of suit in, 33 § 200; 435 (e).

Error, of proceedings in, 467 (g).

Justices' court, in, 687
'i
39.

Partition, in, 863
'i
50.

Discounting, 98 ^. 44; 1106 (7) ; 1106 (8).

When usurious, li04 (ii).

Discovei'y.
Bill of, 381 ? 136(a) ; 382 § 169 ; 385 [h).

Creditor, in aid of, 538 IX.
_

Criminate, tending to, 427 (ii).

Equitable relief, as ground of, 395

M 398, 399.

New trial, as ground of, 844 (/).

Discretion

.

Reviewing matters of, 118 ^ 6-9, 17

;

120 (a); 464 (6).

Legislature, of, 158 B 169-182.

Mandamus, on, 743 § 8.

Motions, on, 846 | 3.

Disgracing -witness, 521 (1).

Disingenuous bill, 418 ^ 782.

Dismissal.
Appeal, of, 698 (5).

Bill, 375 ? 50; 435 (/) ; 446 § 1300.

Certiorari, 131 (i).

Criminal i)rt)cee<lings, 269 ^ 306.
Jury, 840 It 48.

Non-suit, 846.

Notice, see.

Suit, of, 688 ? 436.

Disorderly.
Houses, 256 (j).
Persons, 262 ^^ 147, 1113.

Dissolution,
Corporations, of, 2.30 XE.
Injunctions, 634 V.
Partnership, 874 {g); 875 III.

Distances, 482 § 8.

Distress.
Poor act, 901 {b).

Rent, for, 312.

Distribution, 313.

District court.
State. 700 § 686.

United States, 247 {a).

Disturbance.
Boundary, of, 107 IV.
Easement, of, 343 {d).

Worship, of, 937 § 55.

Ditches, 752.

Diversion of water-course, 1121 (2).

Divestiture of estate, 23 ^ 9, 10.

Dividends, 56 ri 68-70; 221 Sf 212-216.

Divorce.
Bar to dower, 329 (6).

Suit for, 310.

Divisible premises, 965 (4).

Docket, 72 ^^ 202 ; 691 XVI.
Evidence, not, 494 U 272-275.
Fcjrcible entry, in, 572 (7).

Qui tarn, in, 881 §? 52, 53.

Documentary evidence.
Private, 493 VII.
Public, 498 VIII.

Domicil.
Divorce, to procure, 316 I.

Law of, 144 II ; 539 § 14.

Place of, 327.

Donatio causa mortis, 327.

Donor, 1095 VI.

Dormant partner, 871 (4).

Double.
Costs, 238 ie).

Damages. 277 'i 54.

Dower, 234 (/•) ; 327; 386 (i).

Drainage, 154 1? 103-112; 159 ^§ 184, 185;
340 'i'i 354-355 ; 752.

Drunkards, 336.

Drunkeness, 94; 167 (3); 188 H 20-22;
270 I 308.

Duces tecum, 518 (a).

Duelling, 257 ik).

Duplicate tax, 1047 (e).

Duplicity, 884 id).

Duress, 94 n83; 99 U 62, 62 (a) ; 168 (4)

;

1128 II.

Dying.
Declarations, 487 (i).

Without issue, 1139 U 257-262.



1294 INDEX.

Earnest.—Equity.

E.

Earnest, 581 § 62.

Easement.
Abandonment, see.

Acquisition

—

Express words, 341 (1).

Necessity, 341 (2).

Prescription. 342 (3).

Disturbance, 343 (d).

Fishery, of, 337 [a].

Hio-hways, in, 338 (6).

Nature of, 339 (a).

Navigation, 337 (a).

Ejectment.
vVbatcment, 1^0.
Action of, 344 I.

Costs, see.

Defences, see.

Demise, in, 348 (c).

Entry, 142 I 49 ; 344
'i

8.

Lessor's title, 345 If.

Pleading, see.

Practice, see.

Election.
Assignee, 79 'i 14.

Corporation officers, 211 [a).

Defendant's, of property to be sold,

962 I'i 11, 12.

Devisee's, 306 ? Ill; 309 U 142-149.

General, law, 356 ; 1062 U 12-20.

Gi'antee's right, 201 I 252.

Overseers of highway, 954 (1).

Remedies, of, ll III ; 21
'i 75.

Sheriff's, 981 I.

Voting illegally, 261 (hh).

Widow's right, 330 (cZ).

Elizabeth, 827 [j).
Emancipation.

Intants, of, 610 ib).

Slaves, of, 993.

Embezzlement, 257 (/|.

Emblements, 710 (a).

Set' Grcjwing crops.

Embracery, 164 ^^^ 25, 26.

Emigrant g-aining settlement, 899 (5).

Eminent domain, 357.

Appeal, 366 [g)\ 369 [j).
Compensation, 359 II.

Condemnation, 361 III.

Commissioners, 361 (a)-[d).

Costs, 240 II 199. 200.

Consent, 805 § 110 ; 929 (1).

Estimate, what included, 363 (e).

E.xercise, 108 I 5; 357 I; 369 [l).

Munici|)al corporations, IV, see.

Parties to, 370 [n) ; 953 'i 194.

Payment into court, 369 ik).

Private property, 153 (5).

Protection of court, 162 I 244; 369 (m)

;

953 [e).

Public property, 929 (c) ; 930 [d).

liailroad corporations, see.

Roads, see.

Encroachments on hig'h'way, 117 §

15 ; 377 'i 87; 954 (c).

Encumbrancers.
Equities between, 773 V.

Encumbrancers

—

Continued.
Parties in equity, 412 (8).

Encumbrances.
Covenant against, 249 (4).

Lands agreed to be conveyed, on,
1010 (2).

Lien. see.

Pj'iority, see.

Endorsement.
Bail, on, 76 ? 2.

Certiorari, 124 §| 137, 138, 150.

E.Kecution, on, 531 (a).

Note, on, 87 [a).

Summons, on, 25 H 5, 15, 16, 21 ; 677
1143; 879 ^§9, 10.

Enforcement.
Chattel mortgage, 797 (c).

Contract, 1005 II.

Trust, 1098 (a).

Bng-ineer, declarations of, 486 | 86.

Entail.
See Estates.

Enticing- apprentice, 41 (a).

Entirety.
Construction

—

Contracts, 173 (3).

Statutes, 1025 (i).

Wills, 1136 (2).

Contract, 140 §16; 175 (e) ; 182 | 240
;

749 U 18-23.

Damages, 277 § 52; 281 [d) : 288 ? 78.

Judgment, 130 I 263.

Entitling".
Amending, 25 I 20.

Certiorari, 124 (2).

Entry.
Ejectment, see.

Judgment, 129 ? 243; 267 I 260;
663 (6); 916 XIL

Mortgagee, by, 772 (c).

Right of, 142
"g 49 ; 345 U 16, 23.

Rules, of, 920 U 179, 180.

Time of, 494 ? 273.

Vendee, by, 977
<i>.
256, notes.

W^idow, by, 332 g| 85-88.

Equitable.
Assignment of dower, 333 'i 109;
335 (6).

Conversion, 297 li* 7-11, 14; 306 IV;
315 (6) ; 970 I 153.

Release, 287 'i 63.

Set-off, 227 U 334-336; 287 § 66;
983 II.

Equity.
General principles, 373 I.

Jurisdiction

—

Accident, 378 (h).

Account, 380 (c).

Boundaries, 380 [d).

Cancellation of instrument, 380 [e).

Charities, 381 (/).
Creditor's bill, 381 [g).

Discovery, 385 (/^).

Dower, 386 (i).

Forfeiture, 387 [j).
Fraud, 387 [k).

Infants, 388 (/).
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Equity.

Equity—Continued.
Jurisdiction

—

Continued.

l^cii'.i] (lucstions, 37") (a); 02U (6).

Marrii'd women, 888 (/).

Marsliallinti; assets, 388 (/;i).

ISIistalvO, 378 {b).

Mnnic',ii)al proceeding's, 3'Jl in).

Partition, 3;»:2 (o) ; 8G4 (c).

Prevention of litigation, 392 ( p).
quvA timet, 392 iq).

llet'orminii- contracts, 393 ('")•

Relief against judgments, 394 (s).

Setting aside sales! 39G it).

Staying proceedings at law,
400 (n) ; (327 (g).

Trespass, 402 [v).

Trusts, 1098 (1).

Waste, 402 (w) ; 626 (e) ; 1115 {b).

Wills, 403 [x] ; 1133 V.
Parties

—

Misjoinder, 404 (6).

Necessarj', 403 («).

Particular —
Assignees, 407 (1 ).

Corporations, 407 (2).

Debtor and creditor, 407 (3).

Executors and administrators,
408 (4).

Heirs and next of kin, 410 (5).

Husband and wife, 411 (6).

Encumbrancers, 412 (8).

Idiots and lunatics, 412 (7).

Legatees and devisees. 412 (9).

Mortgagors and mortgagees.
413 (iO).

Officers of law, 414 (11).

Partners and tenants in com-
mon, 414 (12).

Principal and surety, 414 (13).

Trustees and cestuis que trust,

415 (14); 1099 (i).

Vendors and purchasers, 416
(15).

Petitioners, 416 [e).

Strangers, 416 (rf).

Want of, 404 (6).

Pleadings

—

Answer

—

General form

—

Favor,answering bv,428( iv);

1110 (d).

(\3njuncti0n in, with plea
or demurrer, 428 (v).

Criminating, when, 427 (ii).
I

Discovery bv defendant,
425 {i}". \

_

I

Scandal and impertinence, '

427 (iii).

Verification and affidavits,

428 (vi).

Supplemental. 439(2).
Bill, see.

Cross, 422 (3).

General form

—

Affidavits to, 421 (viii).
;

Facts to be stated, 417 (i).
I

Interrogatories, 421 (v).

Multifariousness, 419 (iv). ;

Equity— Continued.
Plea<lings

—

Continued.
Hill

—

Continued.

General ionn— Continued.
Olfer to j)ay, 419 (iii).

Praver, 421 (vi).

Scandal etc. 419 (ii).

Signatin-e of counsel, 421
(vii).

Interpleader, 424 (4).

Supplemental and review,
421 (2).

Demurrer

—

General form, 430 (2).

Ore tenus, 430 (3).

When it lies, 429 (1).

Plea. 430 [d).

Replication, 431 ie).

Practice

—

Appearance, 432 (4).

Consolidation of suits, 455 (5).

Costs, see.

General rules, 456 (1).

Particular cases, 457 (5).

Payment from the fund,
456 (3).

Security, 456 (2).

Taxation, 457 (4).

Deci'ee

—

In general, 451 (1).

Pro confesso, 434 [d).

Setting aside, 452 (2).

Discontinuance, 435 (e).

Dismissal—
Laches, for, 435 (1).

Want of equity, 436 (2).

Evidence

—

Affidavits, depositions, 440 (4).

Answer, 439 (2).

Examining witnesses, 441 (6).
General rules, 437 (1).

Interrogatories, 440 (3).

Taken in another cause,
441 (5).

Exceptions to plea or answer,
437 [g).

Execution and writ ot assistance,
453 (p).

Filing pleadings, 433 (c).

Hearing and re-hearing, 445 [k).

Issue at law, 448 [ni).

Lis pendens, 455 ((J).

Motions, 455 (3).

Ne exeat

—

Discharge, 433 (2).

Granted, when, 433 (1).

Notice, 455 (2).

Orders, 455 (4).

Payment into court, 442 [i).

Petitions, 454 (1).

Process

—

In general. 431 (Ij.

Publication, notice, 432 (3).

Service, 432 (2).

References, 442 [j).

Relief, 450 [n).

Retaining cause, 447 (/).

Rules, 45G (7).



1296 INDEX.

Equity of redemption.—Evidence.

Equity of redemption, 770 (1).

Attachable, 04 ^ 5o.

Dower in, 328 U 13-22.

Leviable, 532 B 99, 102-104.

Mer.iierof, 759 ?7; 782 (c).

Error.
Criminal cases, in, 271 [i).

(Trf)unds of error

—

Coninioii law, at

—

Interlocutory steps, 459 (1).

Judj^ments, 462 (2).

Summary proceedings, 4fi4 (6).

Judgment, the, pending error, 4G4 II.

Proceedings in error

—

Allowance of writ, 465 (c).

Argument, 467 [i).

Assignment of errors, 465 {e).

Bail, liling, 464 (a).

Costs, 468 {k).

Defects, supplying, 466 (/).
Discontinuance, 467 (//).

Judgment in error, 467 ij).

Parties, 465 (6).

Return of writ, 465 [d).

Wlio may sit, 467 Ut.).

Errors and appeals, 35 ; 246 (4) ;

459.

Escape.
.\batement, 1 g 1.

Damages, 277 ^53.
General liability for, 468.

Indictment, 257 (mj.

Escheat, 469.

Escrow, 96 I; 170 ^ 73; 191 |§ 75-80:
202 ^ 261; 294 | 6.

Establishing will, 403 [x); 1133 V.
Estates.

Conveyance of, 201 (d).

Curtesy, 272.

Descent, 293.

Devi.see, 298 II.

Donee of power, 904 ih).

Dower, 327.

Enlargement of, 203 I 275; 300 i 43.

Fee simple, 203 '0. 270,271 ; 206 309,
314; 298 II; 309 <) 141.

Freeliold, 272 I 1.

Highwav, in, 291 IV.
Husi)and and wife, 201 U 2.55-260.

Insolvent, 549 (5).

Joint tenancv, 197 ?? 185, 186: 201 ?|
254-262.

Legatee, 722 (6).

Life, for, 202 |§ 267-269, 273, 278;
298 I? 25, 37; 302(c).

IVIortgagor and mortgagee, 770 (a).

Partition, in, 860 1 : 862 ^ 28.

Per autre vie, 547 ^149.
Reversion, 305 (/).
Remainder, 937.
Tail, 203 '^. 274; 300 [h).

Tenants in common. 197 { 186; 1059.
Estoppel.

Acquiescence, see.

Acts of agents, 478 (ii) ; 918 ? 120.
Acts of parties, 130 g 255 ; 188 'H 26-27

;

199 I 205; 475 (i): 820 ? 360;
938 HI.

Estoppel

—

Continued.
Admissions, 199 'ii 204-22ii; 475 (2);
482 II.

Adopting construction, 478 (3).

Agreements. 478 (4).

Bonds, 471 {b).

Declarations, 479 (5),

Deeds, 199 ? 209; 203 H 277-282;
349 B 82, 86; 469 (a); 708 2 79;
938 I 17.

Delay, 479 (/;).

Former recovery. 99 | 68 ; 573 ; 660 (6)

;

683^310-312.
Infants, of, 473 I 56; 474 'i 70.

Leases, 472 (e).

Licenses, 472 (</).

Misrepresentations, 480 (7).

Mortgages, 471 [c).

Omission, by, 918 | 120.

Pais, matter in, 472 III.

Pleadings, 480 (6).

Ratification. 480 (9).

Receipts, 480 (10).

Recognizances.
Record, 469 I.

Releases, 472 )/).
Sureties, of, 47i (6).

Estovers, 333 0, loo, 101

.

Bstray, 34 ? 12.

Evasive answer, 427
'i

933.

Eviction, 251 '^Ji 43-t9 ; 274 ^ 5 ; 332 ? 83

;

345 >d 13, 26, 27; 708 {h).

Evidence.
Accounts, 499 ((/).

Admissions

—

Agents, 485 {e).

Co-tresp.assers, 484 (c).

Declarations, see.

Former owners, 485 {d).

Parties, 482 [b).

Partners, 484(c).
Pleading and practice, 482 (a).

Witnes.ses, 48i3 (/"), {g).

Admitting, at trial, o05 (a)
; 508 XII.

Agreements, 502 || 432, 433, 437, 438.

Answer in equity, 439 (2).

Another cause, taken in, 511 [(f).

Aiii)eal, on trial of, 38 0. 72-76
;' 697 (4).

Arl)itrators, before, 43 '0. 25-29 ; 45

11 83, 84.

.Vssumpsit, in, 59 IV.
Award, as, 47 U 104-108.

Best, 505 X.
Bills and notes, 92 (c) ; 94 | 175.

Bonds, 101 [d).

Boundaries, 107 g? 65-70.

Burden of proof, 320 100-125;
492 VI ; 992 'i 39.

Certificates, 110 'i 35 ; 496 id).

Checks, 95 U 199-202.
Commissions, 513 XVI.
Compromises, 170 (3) ; 501 | 422.
Conclusive, 188 | 18; 950 ? 139.

Constable, actions against, 149 '0 50-54.

Contracts, 186 0. 3l'7-326.

Copies, 506 [d).

Corporations, acts of, 225 U 282-292

;

353 l 162.
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Evidence.—Execution.

Evidence—Conflnaed.
CriHlitor's hill, on, 384 1^214-216.
Criminal Ciuses, in, 207 (1).

Custom, 273.

l)amat:;e.s, as to, 274.

Death', of, 282 II.

De hene esse, 513 XV.
Declarations

—

Admissions, sec.

Dying, 487 (i).

Testator's, 486 [h) ; 1127 (4).

Dedication, 288 II; 291 III.

Deeds, 190^52; 4',>8 (a).

Demurrer to, 512 XIII.
Depositions, 352 ?^ 134; 514 {d).

Divorce, 320 (6).

Dower, 335 P/i 134, 135.

Easement, 344 B 104-106.

Ejectment, 348 III; 351 [h).

Equity practice, see.

Execution, 352 ^ 144.

Exemplitications, 150 U 39, 40; 497 [e).

Family record, 501 § 429 ; 505 § 501.
Fraud, 576 II.

Guaranty, 1038 ? 97.

Haheas corpus, 594 ^g 27-29.

Hand-writing, 512 {(>).

Hearsay, 487 III.

Hushand and wife, 607 (c).

Impounding, 511 {h}.

Injunctions, on, 631 [e] ; 638 (c).

Inspection before trial, 507 XI.
Insurance, on, 653 ^ 86.

'

Inquisitions, 188 ? 18 ; 353 | 168.

Judgments, 150 B 29-38; 352 U
144-149; 353 B 157«, 159; 493 (6).

Letters, 501 (/).
Libel, in, 732 P^ 17-32; 992 B 39, 40.

Limitations, statute of, 739 II.

Lost instruments, 506 (c).

Maps, 502 IH34-436.
Marriage, 747 |§ 1-4.

Marriage settlement, 491 | 206 ; 747 U
7-11.

Minutes, see.

Mortgages, 352 ^ 152; 498 (6).

Negligence, 488 f 137; 509 § 580;
836 III.

Notice, judicial, 482 I; 701 ^ 719;
1099 § 240.

Notice to produce, 505 (6).

Opinion as, 1126 ^^ 49-60.

Orders, 353 ? 154.

Original survey although recorded,
753 ^ 10.

Parol, to vary written, 174 ^ 152

;

502 IX; 1140 (6).

Particeps criminis, of, 320 U 94-99.

Partnership, 491 § 208; 869 (c).

Pedigree, of, 487 (a).

Possession, of, 351 B 129, 130; 902;
1073 {b).

Presumptions, see.

Probate of will, 1134 (b) ; 1135 (e).

Production of, 508 XII.
Protest, of, 92 B 140, 141.

Receipts, 66 ^ 88; 500 [e).

Records, 150 B^ 29-40; 495 (c).

82

Evidence— Continued.
Jiclcvancy of, 509 (c).

Replevin, in, 940 (b); 941 (c).

Reputation, 489 ? 142; 522 (7).

Res gestae, 488 IV.
Rev(jcation of will, 1132 {b).

Road matters, 953 (
/").

Sales, occurrences at, 966 B 82, 83.

Seal, see.

Second:! rv, 505 X.
Shcrilf's deed, 352 B 144-150; 9(;8 (e).

Slander, 732 B 17-32.

Specific performance, in, 1016 [Ij.

Subscribing witness, 512 (a).

Sufficiency, 321 B 102-125; 347 ib) ;

4^8 Pd 1149-1155; 510f/); 902 ^^8;
1134 ^ 178.

Survey, 753 ? 10.

Taken in anotbei' cause, 511 ig).

Title, 490 (c) ; 941 (c) ; 1073 (bj.

Transcripts, 493 ib).

Trespass, 1072 III.

Trover, 1083 III.

Trusts, 1099 (iii).

Usage, 273.

Usury, 1111 VI.
Variance, 1113.

Wills, 498 (c); 1131 (2).

Witnesses, see.

Writs and returns, 493 {a) ; 940 ? 21.

Exceptions.
Equity, in^

—

Plea or answer to, 437 {g}.

Report of master, 444 (3).

Law, at, 523.

Common pleas in, 244 | 61.

Criminal cases, 269 B 302, 305.
Waiver, see.

Excessive damag-es, 281 1 120; 842 (rf).

Exclusive franchise, 36 ? 22 ; 358 g 12
;

925 (3).

Excuses.
Amercement, on, 987 (2).

Contract, for not performing, 183 (d)
; ^

im Pi 323. ' •^
Notice, for want of, 89 B. 83-86.

Executed contract, 10 I 56 ; 167 § 19
;

181 I 217 ; 184 | 275 : 185 | 297 :

1094 ? 174.

Execution.
Alias, 531 (b).

Amendment of. 24 («).

Bonds, of, 96 I.

Capias ad sat., 530 IV.
Certiorari, on, 131 (k).

Claim of property, see.

Commissions, of, 514 [c).

Contract, of, 170 (6); 994 ia).

Conveyance, of, 190 IV.
Creditors rights under. 901 ib).

Custody of property, 534 (./').

Decree, on, 453 (p).
Discovery, see.

Evidence, as, 493 P^ 247-250.
Exemptions, see.

Form of H. fa., 531 (a).

Hab. fac, 355 (k).

Judgment, on, 526; 961 I.
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Execution.—Forcible entry and detainer.

Execution

—

Continued.

.Justice of peace, issued by, 090 {a).

Leviable, wbat is, 530 (c).

Lien, 533 {e).

Mortgage, of, 702 (3).

Partnersbip property, on, 871 (6).

Power, of, 905 TI.

Practice, 527 (//).

Priority, 527 IIL
Recording, 527 II.

Restitution, 530 (e).

Sale of goods under, 535 [h).

Satisfaction, 535 {f).
Setting aside, 390 [t] ; 537 VIII.
Sheriff's deed, of, 909 §| 133-135.

Staying proceedings, 394 (s) ; 630 VII.

Surplus money, 536 [k).

Time of issuing, 520 (a) ; 902 I 14.

Will, of, 1129 in.
Writs and returns, see.

Executive, 101 (c).

Executors.
Accoiniting, 558 [e).

Actions, 503 VII.
Assets, 540 (e).

Barring claims, 549 (4).

Bond, 281 'i 110.

Buying at tlieir own sales, 908 (c).

Commissions, 553 (g).

Confessingjudgment, 565 ?479 ; 663 1 75.

Costs as to, 232 (a).

Debts, paying, 547 {d).

De son tort, 543 II.

Devastavit, 555 (b).

Duties, 544 IV.

Inventory, 540 (6).

Investments, 552 ( f).

Letters. 538 I.

Liabilities, 554 VI.
Piirties in equity, as, 408 (4).

Powers of, 905 (a).

Purchaser, ms, 300 I 108; 908 (c).

Removal, 543 III.

Renunciation, 543 III.

Selling lands, 550 (e).

Taxation, 1042 (2).

Witness, as, 510 (6).

Executory.
Contract, 00|70; 184^271.
Devise, 298 § 23; 299 'il 35-38 ; 303 (d)

;

305 I 98.

Exemplary damages, 275 (d).

Exemplifications, 497 [e).

Exemption.
Arrest, from, 49 II; 070 |^ 125-128.
Assignment, under, 53 l 8.

Bounty tax, from, 108 (6).

Distress, from. 313 Fi 7-12.

Execution, from, 533 {d) ; 549 I 187.

Taxation, from, 23 ^3 ; 1048 ( f).

Tolls, from. 950 ^^^ 248, 249.

Expectancy, 805 '0. 84-88 ; 330 §^ 49, 50.

Experts, 520 (5) ; 1128 (5).

Ex post facto laws, 159 (3) ; 1020 (7).

Express trusts, 1083 I.

Extension of time of payment, 103
•^/i 151-157; 185 VII; 738 (c) ; 1035

U 5U-57.

Extinguishment.
Debt, of, 287 ? 01 ; 288 (4) ; 759.
Dower, of, 330 |? 42-44 ; 335 ^ 126.

Mortgage, of, 328 ? 21 ; 782 (c).

Power, of, 312 ? 194; 910 III.

Trust, of, 1101 X.
Extortion, •.»9 ? 02a; 108 (4); 257 (n).

Extradition, 151 ^^? 41-50.

Extra work, 57 U 23, 24.

Fact.
See Law and fact.

Failure and lapse.
Consideration, nee.

Legacy, of, 7b") IV.
Faith and worship, 930 II.

Fairness of contract, 997 [d).

False imprisonment.
See Assault.

False pretences, 257 fo).

Family agreement, 171 ? 100.

Favor, answer by, 425 IV; 1110 [d).

Fee farm rent, 349 ^ 80.

Fees, 8 { 12 ; 75 V ; 519 (c) ; 573 (^7).

Auctioneer, see.

Commissions, see.

Compensation, see.

Constable, see.

Costs, see.

Forcible entry, in, 573 [g).

Jury, see.

Searches, for, 240 | 3.

Sheriff, see.

Witnesses, see.

Pee simple.
See Estates.

Felony, civil action for, 8 | 31.

Fellow servant, negligence of, 749 (6).

Feigned issue, 448 [m) ; 921 {g).

Female.
Arrest of, 49 U 19, 20.

Attachment of, 01 U 7, 8.

Feme covert.
Defences, see.

Husband and Avife, see.

Fences, 34 U 2. 3, 0; 100 | 47; 107 [h);

338 I? 2(), 29 ; 473
?i 04 ; 955 § 221.

Ferries, 149 ? 15 ; 500 ; 991 1 20 ; 1043 ? 74.

Fieri facias, 531 V.
Final decree, 121 I 58; 313 H; 451 (o).

Fines by building association , 1 100 ( 8 )

.

Fines and recoveries, 138 '0. 4, 5;
20(j l 314.

Fire.
Homestead of life-tenant destroyed by,

332 I 83«.

Insurance against, 049 II.

Statutes as to, 567.

Fishery, 337 (a) ; 567 ; 1064 II 7-10.

Fishing, 134 § 1; 273 § 12; 288 § 1

;

339 § 47.

Fixtures, 507.

Flowage, .'539 U 48-53 ; 752.

Forbearance, 140 ? 21 ; 170 ? 84 ; 1104 (3).

Forcible entry and detainer, 509.
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Foreclosure of mortgage.

—

Fraud.

Foreclosure of mortgage.
("battels, on, 7'.'7 in.

Kcal estate, on, 787 IX.
Foreign.

Adniinistration, 145 IV.
Assign inent.s, 54 (c) ; 643 I.

Attacliment. 62 (2).

Corporation, 62 I 28 ; 143 § 5 ; 208 §? 6,
8-11

; 216 I 126.

Insurance company, 150 1 25; 159 1 199

;

654 ? '.»7.

Judgments

—

Eliect and action on, 71 ? 192:
661 III.

Fraudulent, 394 |§ 377, 378.
Jury, 668 [a).

Statutes, 143 I 13 ; 417 I 763 ; 470 § 25

;

490^ 173; 408 |? 346-348; 643 M;
1032 V ; 1112 I 142.

Vessels, 991 | 19.

AVill, 242 ^< 18; 309 I 152; 494 ^g 267,
268 ; 1135 {g).

Forfeiture.
Estate, 2.54 | 89; 261 U 136, 137.
Franchises, of, 208 g 7; 210 | 39;
214 U 98-101 ; 387 (j); 922 § 8.

Mortgage, of, 97 || 22-24; 936 VIII.
Implied, not, 1023 I 98.

Judgment on, 881 | 52.

Percentage, 961 | 69.

Prevent, conveyance to, 187 | 7.

Eecognizance, 262 | 158; 263 f 167.
Relief against, 387 (i) ; 1006 (iv).

Stock, of, 211 (c).

Treason, bv, 261 §? 136-138.
Vessel, of, 992 '0. 51-52.
Waiver, see.

Forgery, 05 § 193; 103 § 146; 2^57 {q).

Former o"wners, admission by, 485 [d).

Former recovery, 147 ^ 136; 237 (6);
274 ^ 6 ; 288 ? 77 ; 573.

Former trial, evidence on, 486 [g);
511 [g).

Forms.
Action, of, amended, 25 (b).

Affidavits, 16 IV; 50 (6 j.

Application for road, 944 (3).

Arbitration, 42 (6).

Assignment, 53 (h) ; 98 |f 49-53

;

706 I 41.

Attachment for contempt, 165 | 39.

Avowry, 941 § 40.

Bail bond, 76 I.

Bills and notes, 84 I.

Certiorari, 124 (c).

Complaint in forcible entry, 571 (3).

Declarations

—

Case, 12 ^ 18.

Covenant, 253 | 80a.

Debt, 283 ^. 22.

Trespass, 1075 § 155.

Decree. 1123 §112.
Dedication, 288 (a).

Deeds, 188 III; 203 | 276; 341 (1);
©02 fl).

Demurrer, 430 (2) ; 894 IV.
Exceptions, bill of, 524 II.

Fieri facia.s, 531 V.

^ovuia— Continued.
Indictments, 263 (1) ; 272 § 346.
Information, 92.3 i; 30.

Mandamus, 746 ii 54.

Meehanics lien claim, 757 II.

IMort.gage, 761 lb).

Notice. 920 i! 161.

Oath, 686? 387.

Objections to n)unicipal improve-
ments, 812 ? 216.

Pleadings in equity, 417 IV^
Pleas-

Case, 12 ? 19.

Covenant, 253 I 806.
Debt, 283 § 23.

General, in, 890 id).

Quo warranto, 923 ? 30.

Replevin, 941 §§ 33,^40.

Trespass, 1075 'i 156.
Power, creating, 902 (1).

Probate. 538 ? 2a.

Process, 912 (a).

Railroad franchise, 924 (2).

Reference, rule, &c., 919 § 156.
Return to certiorari, 133 § 330.
State of demand, 678 (o).

Summons, 571 | 52; 675 (1) ; 912 (a).

Tax duplicate, 1047 (5).

Trusts, 1084 (4).

Writ of error, 465 (d).

Writ of inquirv, 915 ? 84.

Writ of replevin, 940 ? 24.

Will, attestation of, 1131 (1).

Fraction.
Dav, of, 911 i 3.

Penalty, of, 881 ? 51.

Franchise.
Construction of particular charters, se^.

Forfeiture, see.

Grant of, 113 (c) ; 924 (a).

Protection of, 925 (iii).

Resumed bv legislature, 158 ^ 177.
Sale of. 113^1 38^0; 230 XI.
Violation of, 925 (4).

Fraud.
Agent, 21 U ^1-^5. &S; 22 | 81.
Arrest, ground of, 49 (6) ; 49 (c)

;

530 U 61-63.

Assignments, 53 §? 2-5.

Bond, in obtaining, 103 142-146.
Bounties, in. 109 H 26, 20. 30.

Carriei-, in goods delivered to, 137 I 30.
Confusion of goods, in, 145 ? 4.

Contract, in, 49 (i) ; 180 (J); 187|329;
10U2 [k); 1003 {/).

Conveyance, in making, 180 (i) ; 584 1.

Damage in case of, 280 U 98, 99.

Debtors, of, 584.

Deceit, 500 § 410 ; 574H ; 575 g§ 20-23,
28-31 ; 576 U 35-51.

Decree, 562 U 414, 420^27.
Divorce obtained by, 822 ^ 128-130.
Estoppel bv, 472 1 52 (a); 476 U

101. 102 ; 477 U 114. 116 ; 480 (7).

Evidence of, 400 ((/) ; 502 ? 442

;

575 I 12.

Execution, in, 527 U 24-27; 528 H
31-35, 38^0.
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Fraud.—Highway.

Fraud

—

Contin ued.

Executor selling;- land to himself,

908 (c).

Injunction, in obtaining-. 637 (2).

Judgment obtained by, 394 ^^ 377-378

;

666 H 135-146 ; 917 § 107.

Judgment set aside for, 394 (s)
;

917 ? 107.

Legislation, in. 149 ? 8 ; 162 | 236;
426 U 915, 91Sa: 497 U 329-333;

746 § 67a ; 858 H 7, 8.

Marriage, in, 318 §? 50, 51 : 321 ? 96.

Misrepresentation, see.

Mistake, from, 379 | 124.

Mortgage, misappropriating, 763 (c).

Xote, in obtaining, 89 ^| 91, 92;
92 I 149 ; 94 ^ 180-185.

Pleading, in equity, 418 ^? 777-780

;

425 (i).

Pleading, at law, 280 i 104.

Presumption, see.

Eelease of dower, in, 330 § 48.

Relief against. 143 ? 11 ; 379 ^^ 124

;

381 (1); 387 {k}: 584 I; 591 V;
1100 (6).

Sale of goods, in. 958 U 18-22 : 960
?^^ 58, 61.

Sale of lands, in, 971 | 163.

Sale set aside on account of, 396 ^§

415, 428, 436-439. 451.

Specific performance, preventing,
1002 {k).

Title, see.

Trust arising from. 1(I87 (ij.

Vendee, bv.^194 §^ 115. 116: 1002^ (1|.

Vendor, by, 1002 (2).

Will, in obtaining, 403 | 512 ; 1128 II;

1131 ig\.

Frauds, statute of, 5^7: 1084 (2|.

Fraudulent conveyances, 180 (1): 584.

Freehold, 272 ? 1 ; 1121 i 87.

Freeholders.
Arrest of, 676 1 125.

Chosen, 133.

To review roatl damages, 362 ?| 75, 76
;

949 (fZ).

Free ticket, 136 ?i 15, 16.

Frivolous.
Demurrer, 886 ? 73: 896 (e).

Plea, 896 (c).

Fugitives from justice, 151 ^/A 41-50;
262 i 155; 985 (c).

Further assurance, 254 ^ 93.

Future advances, 763 id).

G.

Game la^w, 592.

Gaming and lotteries, 181 (2j ; 592.
Garnishee, 70 VIII.
Gas company, 592.

Gauge, 932 |i).

General issue.
Assumpsit, in, 60 §<! 67-69; 891 (ii.

Ca.se, in, 733 §28; 891 (ii).

Covenant, in, 891 (iii).

General issue— Continued.

Debt, in, lul U 94-110; 283 U 18-21;
892 (iv).

Ejectment, in, 352 | 151.

Qui tam, in, 880 § 44.

Trespass, in, 892 (v).

General verdict and judgment, 270
<j 325.

Gift, 592.

Good will, 179 (2).

Governor, 161 (c).

Grand jury, 668 I.

Grandparent, descent to, 296 f 39.

Grant, 187 ? 1; 196 VI ; 341 (6) ; 929 (1)

;

1120 (1).

See Seal.
'

Grant, royal, 205 U 299, 300.

Grass, 1114 § 1.

Gratuitous promise, 171 (6).

Gross sum in lieu of dower, 330 §| 49,

50 ; 332 P^ 92-95.

Growing crops, 333 U 100, 101 ; 533 (3)

;

546 ? 138; 962 § 13; 968 § 115;
1059 I 1.

See Emblements.
Guarantor, 8-5 ^0 ; 100 | 82 ; 374 § 33

;

1038 V.
Guaranty, 98 § 55; 765 ig).

Privileges of, 150 U 24-28.

Void, 171 I 102.

Guardian, 41 ^ 33 ; 336 | 5 ; 592 ; 613 IV.
Ad litem, 618 U 147-155.

Guttenberg, 828 ik).

H.

592.Habeas corpus, 234 {h)

Habere facias, 536 VI.
Half-blood, 295 U 32-38.

Handwriting, 512 (6).

Health.
Board of, 801 §? 50-^52.

Nuisance to, 849 (c).

Hearing.
Certiorari, on, 128 (g) ; 133 §§ 322,323.
Equity, in, 445 {k).

Error, in, 467 (i).

Habeas corpus, on, 594 (c).

Injunction, motion to dissolve, 638 (2).

Hearsay, 487 III.

Heirs.
Parties in equitv. as, 409. |§ 615-620

;

410 (3).

Rights of, 8 § 24 ; 293 ; 345 (4) ; 594.

Signifving children, 297 §| 3, 10, 11;

1023 § 117.

Signifying legatees, 721 § 136.

Highway.
Boundary on, 105 (c).

Crossing railway, 931 (c).

Damages. 359 U 35-38, 40, 41; 360

|§ 51, 52, 55-57.

Dedication of, 288 ^ 4-17; 289 g?

19-37 ; 291 U 41-48.

Easement in, 338 (6),

Nuisance to, 849 (6).
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Highway.—Infants.

Higll"Way

—

Coniin ued.

Ol.structinjr, 2.")8 (o) ; 265 U 209-211;
33S ? 31 ; 954 (c).

Occupation of, by railway, 929 (c).

Public waters, 337 (a).

Railroad as, 358 § 12 ; 924 U 2(f, 26.

Roads, see.

Streets, 803 (2).

Hiring, 749 II.

Hoboken, S2S [l).

Homestead.
Destruction of, 332 ? 83n.

Widow's possession of, 332 IV.
Horse,

Sf- Animals.
Horse railroad, 22 § 80 ; 928 | 61 ; 929

U i;9-70a, 72-81 ; 931 |§ 94, 95.

Hudson City, 828 im).

Hudson river, 104 ^ 9-12 : 105 ? 5 : 241

i It) :
2t50 I 112.

Husband and wife, 596.

Agency, 21 § 72.

Coverture, see.

Curtesy, see.

Divorce, see.

Dower, see.

Estate, see.

Married women, see.

Parties in equity, as, 411 (6).

Separation, see.

Specific performance bv, 1(X18 (ii);

1009 (ii).

Survivor<hip, 600 ??. 69-78.

Hypothecation, 552 U 105-108; 897;
991 ^ 13.

Identity, 174 ? 143 ; 487 ?'. 115 ; 488 | 138 :

720 i 123.

Idiots, 412 (7).

Ignorance.
Fact, of, 379 ?? 108-126 ; 873 § 81o.

Law, of, 379 U 120-123; 751 ; 1003 ? 136.

Illegal.
Contracts, 9 ? 38 ; 143 §? 5-10; 166 § 9;

171 ^ 88 ; 179 IV ; 200 | 224 : 446

§ 1304.

Jurv, 840 (1).

Ordinance. 392 § 319.

Taxation, i057 V.
Illiteracy, 166 (1).

Imbecility.
Lunacy, see.

Impeaching.
Bill of sale, 958 § IS.

Witness, 522 (7).

Impeachments, 161 ^? 221, 222.

Impertinence.
Answer, in, 427 (iii).

Bill, in, 419 (ii).

Implied.
Contracts, 56 U 2-4; 57 03; 59 § 52

;

115 ><64; 175 (/).
Covenants, 250 II.

Estate. 302 | 68.

Intent, 1138 (6).

Implied—Continued.

Repeal of statute, 1030 {b).

Trusts, l().S(j II.

Impotence, 318 ^? 46, 47.

Impounding documents, 511 ih).

Imprisonment.
Debt, lor. 157 i6).

False, 256 [e].

Improvements, 175 >k 164; 280 '"/. 101

295 -e, 26, 27 ; 312 ^ 190; 335 >/. 142
336 g 158; 355 l 198; 595 >d 9, 10
711 (6); 810 IV; 861 Ul ; 864 § 71
871 ? 57 ; 976 |? 243-246 ; 1006 (ii).

Inadequacy.
Damages, of, 842 \d].

Price, of. 396 (t).

Incapacity.
Infants, of, 608; 739 [d).

Married women, of, 598 (6j.

Parties to contract, of, 166 (6) ; 187 II,

Testator's, 1124 I.

Income.
As measure of damages, 277 ? 61.

As fixing assessment. 1046 § 113.

Incorporeal rights, 162 >< 243; 359 ? 39.

Incorporation, proof of, 268 | 269.

Increase.
Fire risk, of, 521 | 788; 651 (e).

Tax. of 1053 \g).

Incumbrancers.
Equities between, 773 V.

Parties to suit in equity, 412 (8).

Indemnity.
Constable, of 147 | 22; 691 I 301.

Insured, of, 653 ?? 87-92.

Sheriff, of, 965 '",. oo.

Specific performance, in. 1012 ig).

Suretv, of, 1038 ? 86.

Indenture, 39 I ; 315 ? 24.

Indians, 993 '', 3.

Indictment, 263 (rf); 856 (2).

Forcible entry, for, 570 (a).

Individuals.
Devisees, taking as, 296 [a).

Legatees, taking as. 721 §| 140, 141.

Inducement, 883 (6) ; 941 ?. 33a.

Infamy, 517 id).

Infants.
Acknowledgment of deed by, 193 (c).

Appeal bond bv, 695 ^ 594.

Costs, liabilitv 'for, 233 (b).

Crimes of, 255 |? 10-12.

Custody, see.

Estoppel, see.

Incapacity of, 2 § 1-4; 12 '0, 14, 15;

275 ? 24; 348 ^^ 78; 608 I ; 618 ? 157.

Laches, see.

Limitations, excepted from, 739 [d).

Marriage of, 879 ? 21 ; 880 ? 4-5.

Negligence, 835 M 13, 24.

Parent and child, see.

Protection of, 388 {/).

Ratification bv, 204 | 288 ; 480 (9);

609 II.

Settlements, 898 (1); 899 || 20, 21, 26.

Torts of, 609 (6).

Treason by, 255 ? 10.

Witnesses, as, 517 \ 719.
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Inferior courts, mandamus to.—Judiciary.

Inferior courts, mandamus to, 743 (6).

In forma pauperis, 2?>o (c).

Information, 2G2 («) ; 618; Sol (i); 879.

Quo WiUTivnto, in nature of, 922.

Informers, actions by, 879.

Injunctions, 400 (»); 619; 851 III;

8.36 (3); 876 (3).

Franchise, for violation of, 925 (iii).

Municipal proceedings, to restrain,

391 (».)•

Security, see.

Taxes, to restrain collection, 1058 (c).

Inns, 642.

In pais, estoppel, 472 III.

Inquest, coroner's, 207 ^ 3.

Inquiry, writ of, 281 ^? 117-120; 915
vir.

Inquisition.
Drunkenness, of, 336.

Forcible entrv, on, 570 (a).

Lunacy, of, 3o3 § 168 ; 741 I.

Insanity.
See Lunatics.

Insolvency, 643.

Corporations, of, 159 § 200 ; 236 ^ 122

;

225 X.
Costs, 236 I 122.

Decedents, of, 549 (5).

Inspection, 97 ? 27; 507 XI; 508 (6);
1076 (e).

Jud.unient, of, 404 ? 271.

Instruments, proof of, 513 XIV.
Insurance, 274 ? 1 ; 647.

Life-tenant, by, 310 ? 157.
Power of legislation as to, 159 § 199;
654 ^/. 97.

Intendment, 129 | 245; 133 ^ 328; 242
^/< 27-32; 489 (6).

Pleadings, as to, 882 § 3.

Intent.
Of parties, 172 (1) ; 201 ? 253; 255 § 6;

491 !(; 209.

Quo animo, see.

Slander, in, 276 ? 31.

Testator, of, 1129 (a) ; 1135 ? 194.
Trespass, in, 1069 {e).

Interest, 654; 1106 {(j).

Advances by partner, on, 273 | 10.

A.ssessnient, included in, 819' ?§ 336,
342, 343.

Compound, 360 | 385; 656 || 34-36;
1106 ig).

Constable liable for, 148 | 55.
Damages, see.

Dower, on, 333 |^ 96, 97.

Executor to pay, 559 ^? 374-388.
Insurable, 649 II.

Judgment, on, by endorsement there-
on, 273 § 13.

Legacy, on, 725 {d).

Legatee, of, 720 {b).

Mortgageable, 760 (a).

Place, law of, 1102 I.

Power coupled with, 905 (2).
Recovery of, 277 § 54rt.

Saleable^ 961 (6).

"Witness, of, 515 (a).

Interlineation, 24 ^ 22-25.

Interlocutory.
Decree, 451 'i 1395.

Proceedings, error in, 459 (i).

Interpleader, bill of, 424 (4).

Interpretation.
Statutes, of, 1018 (a).

Wills, of, 1135 VII.
Interrogatories .

Equity, in, 165 § 40; 421 (v) ; 440 (3).

Law, at, 645 141.
Intoxication.

See Drunkards.
Inventory.

Attachment, in, 65 (c).

Constable, by, 147 ^^ 23.

Executors, bv, 546 (6).

Sherifi; by, 534 U 131, 133.

Investments, 552
(

/'
) ; 554 § 285.

Irreparable injury, 375 U 53, 54 ; 622 (c)

;

853 (5).

Street, in laying out, 391 {u).

Irrepealable contract, 159 (4); 202 § 266

;

1040 (2).

Children, 297 ? 13 ; 300 § 45.

General, see.

Law, at, 448 (m).

Issuing-.
Commission, 514 (6).

Execution, 526 I.

Writ after one quashed, 920 § 174.

Jail, 1113 I? 3-5.

Jeopardy.
See Autre fois acquit.

Jersey City, 828 (71).

Jest, marriage in, 318 ? 49.

Joinder of actions, 60 ? 62.

Joinder of counts. 185 § 301 ; 889 {/).
Joint action, 2 >,<! 26-31 ; 59 ? 60; 99 (6)

;

100 E 72-78 ; 147 | 25 ; 657 ; 677
§ 137 ; 859 'ii 12-15 ; 864 g 55.

Joint contract, 166 F,. 1-4 ; 564 | 447

;

618 '^ 157 ; 739 U 88-92.

Joint debtors, 62 U 15-19 ; 100 f1 74-78

;

657 ; 676 ? 10(;.

Joint judgment, 564 ^ 453.

Joint liability, 8 ^ 27 ; 304 | 84.

Joint meeting of legislature, 357 ? 26.

Joint and several.
See Bills, Bonds, Contracts, Recogniz-

ances.

Joint tenants, 197 U 185, 186; 345 (5).

Joint tort-feasors, 59 | 60; 277 ^ 52;
1074 § 142.

Jointure, 320 (a).

Journals of legislature, 497 ? 331

;

1022 ? 95.

Judges, 162 ((i) ; 657; 1076 (&).

Judicial.
Interpretation, 1018 (a).

Notice, 146^^12-4; 482 I.

Persons, 7 (a).

Sales, 961 I.

Judiciary, 162 (d) ; 164 II
; 657.
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Judgments.

—

Land.

Judgments.
Alnitemeiit, in, 3 ? 49.

Actions, on, GGl2 V.
Amendment of, 24 (/).
Amendment, on, 'J88 (ii).

Arrest of, 916 XI.
Assignment of, OGO II.

Attacliment, in, 71 IX.
Certioriiri, on, 130 [h) ; 133 ? 321.

Confession, by, 5G5 ^ 479; GG3 VI.
Criminal eases, in, 270 {g).
Default, by, 915 VII.
Demurrer, on, 895 U 240, 241.

Ejectment, in, 353 (i).

Entering, 91G XII ; 1129 ? 243.

Entirety, 37 M8; 130 ^///. 263, 264.

Error, in, 4G7 (8).

Error, as ground of, 462 (i).

Evidence, as, 493 (6).

Executors, against, 565 §| 478-483.
Final, 462 (if.

Forcible entry, in, 572 (8).

Foreign, see.

Interest, see.

Justice's court, in, 688 IX; 700 (7).

Lien, see.

Non obstante veredicto, 890 VIII.
Opening, 917 XIII.
Penalties, in action for, 879.

Priority, see.

Proof of, 493 | 253.

Release of 280 (6).

Relief against, 394 (8).

Replevin, in, 942 [d).

Satisfaction, 530 {(j) ; 661 IV.
Satisfaction bv one tort-feasor, 208 § 108;

530 I 74.

Vacation, entered in, 667 | 147;
915 VI r.

Jurisdiction, 241 I.

Admiralty, see.

Bankruptcy, in, 78 (a).

Common pleas, 244 ? 65 ; 890 (1).

Concurrent, 243 U 35-38 ; 387 |? 25^
256.

Consent, by, 243 U 33, 34; 918 ^. 138;
1134 § 177.

Divorce, 316 I.

Equity, see.

Justice, of, 672 I.

Orphan's court see.

Road, laying out, 945 (1).

State courts, 241 ; 242 ; 243.

United States courts, 247 III.

Will, probating, 1133 (u).

Juror, as -witness, 577 (e).

Jury, 668.

Appeal, on trial of, 697 (3).

Cf)ntempt by, 164 U 25-28.

Discharge of, 152 | 79.

Empanelling, illegality in, 840 (1).

Fining, 671 f^ 66, 67.

Forcible entry, in, 571 (5).

General panel, exhausting, 269 |? 303,

304.

Justices court, in, 686 VI.
Law and fact, see.

'

Libel, in, 162 ^ 245.

Jury—Continued.
List furnished prisoner, 261 ^ 139

;

269 i''f. 298, 305.

Misc(jnduct of, 840 (2).

Trial by, 152 (2).

Justices Court, 671.

Attachment in, 71 X.
Attorneys, see.

Certiorari to, 120 {e).

Justice of peace, 7 ^ 1-9
; 702.

Aihdavits, .sre.

Marriage by, 702 ? 1.

Poor, duties as to, 901 {b}.

Witness, as, 517 [e).

Officer, .iee.

Justification.
Trespass, of, 129 ^< 247; 146 P/, 9-12;

268 U 275-280 ; 270
'i
310 ; 1070 (/]

;

1074 (c).

King's Bench, rules of, 912 ?| 11-12.

Knowledge.
Contents of will of, 1129 (6).

Ignorance, see.

Laches.
Certiorari, in application for, 122 (1)

;

130 I 250 ; 131 | 278.

Diligence, see.

Dismissal of suit for, 399 ? 458 ; 435 (1)

;

1101 U 272-274.

Divorce, in bringing suit for, 325 ??

140-144.

Estoppel, for, 479 {h).

Foreclosure, in, 788 B 401, 402.

Infant, of, 609 ? 11.

Injunction

—

Dissolved for, 637 (2).

Refused for, 401 U 483, 491;

857 (c).

Judgment, opening, in, 918 | 121.

Lands, sale of, 974 i 208.

Payment, equivalent to, 94 | 176.

Reasonable time, see.

Rule discharged for. 921 ^, 191.

Specific performance refused, 1014 [j).

Lamisertville, 830 (c).

Land.
Assets for debts, 546 U 139-140.

Attaching, 64 (4).

Condemnation of, 359 (c) ; 361 III.

Corporation holding. 141 ^^ 37 ; 219 U
194-206.

Eminent domain, see.

Fixtures, see.

Partnership, 847 (/).

Sale, see.

Taxation of, 1045 (2).

Under water, 930 (rf).

Use of, 835 ^ 25 ; 708 § 98.
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Landlord and tenant.—Lunatics.

(a).

Landlord and tenant, 346 (6) ; 703.

I)istrc.s.s, .sY'c.

Estoppel of, 472 (^')-

Fixtures, see.

Nuisance, liability for, 857 ^ 140.

Rent, see.

Waste, see.

Lapse.
Devise, of, 305 III.

Legacy, of, 716 IV.

Larceny, 258 (/).

Law and fact. 155 ^^ 7 ; 594 ? 29 ; 711

Agent's autliority, 19 ? 27.

Alteration, 23 'i G.

Construction of instruments, 172

Contract, 60 <! 77 ; 61 g 80.

Delivery of deed, 192 |§ 81-83.

Due diligence, 89 § 80.

Fraud, 574 H 9-13.

Habeas corpus. 594 | 29.

Judgment, setting aside, 667 § 156.

Public use. 162 I 241 ; 290 ? 39.

Sufficiency of evidence, 510 ^ 604.

Testamentary capacity, 1128 (c).

Laying- out streets, interference of
equity with, 391 [n).

Lease, 704 II.
i

Breach by underletting, 251 ^^ 32, 33.

Estoppel by, 472 [e.).

Frauds statute, as to, 578 (h).

Non-performance of agreement to,

1006 (iii).

Leaves, falling-, negligence from,
836 >/. 26.

Legacy, 712.

Attachment of, 64 | 54.

Dower, in lieu of, 332 U 77, 78.

Interest on, 332 ? 84.

Legal questions, 375 (a); 711.

Legatee.
Description of, 720 (a).

Party to suit in equity, 412 (9).

Rights of, 720 (a).

Legislature, 157 (6) ; 1039 (a).

Lessor's title, in ejectment, 344 II.

Letters.
Administration, of, 538 I.

Contract by, 169 § 67 ; 650 l 37.

Evidence, as, 501 (
/').

Misdirected, 88 U 77-82.

Notice, 88 U 09-81 ; 501 R 423, 425,

426.

Levy, 531 (c) ; 534 (/).
Lex fori, 145 III.

Lex loci, 84 ?? 3-7
; 144 II.

Drawers of bill, as to, 89 g 93.

Libel, 731.

Pleadings, 280 ? 105.

Rights of jurv in, 102 ? 245.

Vessel of, 990.

License.
Conditional, 141 I 38.

Easement by, 341 ^^ 66.

Estoppel by, 472 [d) ; 1120 (2).

Leave and, 733; 1074 ? 139.
Liquor selling, see

Revoking, 173 1 119.

United States, 19 § 25 ; 143 I 3.

License—Continued.
User, by, 291 ^ 45.

Water,. acquired by, 1120 (2).

Lien.
Abandonment, see.

Attachment, of, 66 ( f).

Attorneys', 75 ? 61 ; 322 ^ 127.

Carriers', 137 i 38 ; 991 ?g 15, 16.

Decree, of, 451 (1).

Discharge, see.

Execution, of, 533 {e).

Judgment, 659 '0, 19-27ffl; 918 ? 135.

Judgment creditor, of, 383 0. 181-
193.

Legacy, 720 1 120.

Maritime, 242 ? 24 ; 991 U 12-17, 21-50.

Mechanics', 753.

Opening judgment, on, 918 | 135.

Partnerehip creditors', 872 § 64, (2).

Rent, 79?? 17-20; 706
Taxes, 1056 U 275-277.

id).

645 I 57; 972

1043 I 54.

Vendors', 195 | 140;

U 184-200.

Waiver, see.

Life.
Estate, see.

Insurance, 647 I :

Limitation.
Actions of, 735.

Condemn lands, right to, 370 ?? 221,

226; 926 (2).

Deed, in, 198 (3) ; 289 (6).

Exceptions to, 737 II ; 915 ? 73.

Executors, by, 549 (4).

Payment of barred claim by execu-
tors. 561 ? 396.

Reviving, 100 ? 78; 738 (c).

Limited partnership, 872 ? 64a.

Liquidated damages, 276 {g).

Liquor selling, 157 § 165 ; 159 'i 186 ;

258 («,) ; 259 ? 104 ; 265 ^/^ 217, 218
;

802 i 71.

Lis pendens, 455 (6).

Pendente lite, see.

Litigation, prevention of, 170 (3)

;

392 ip); 626 (/).

Local action, venue in, 887 (1).

Location.
Boundaries, of, 106 III.

Railroads, of, 928 II.

Street, of, 290 ? 35.

Loss.
Easement, of, 342 (c).

Evidence, of, 268 § 269 ; 506 (c).

Fins by, 651 (<?)•

Instruments, pleading on, 91 ? 130.

Presumption, see.

Proof of, 506 (c).

Road return, 950 ? 134.

Will, 1133 V.
Profit, of, 279 ?? 90-92.

Lotteries, 143 ? 9 ; 181 (2) ; 199 ?§ 221-223

;

259 (•(') ; 592.

Lunatics.
Allowance of alimony against, 324
§105.

Burden of iiroof. 492 §? 214-216.

Costs in inquisilions, 234 (/).
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Lunatics.— Misrepresoiitat ion.

Lunatics— Cb)t//»((i"r?.

Inquisition as evidence, 107
18S -0, 17, IS; 741 [c).

Parties to snit in

]()(«» (iii).

(7):

146;

eciuity, 412
jovii' ^ in ).

Tarties to contracts. 94 ^^ 183 ; 103 1

1(57 (2).

Parties to deeds, 187 U 11-1^>.

Parties to wills, 1124 I.

Revocation of autiioritv, 18 'i 15.

Settlement of, 240 U 1.'2
; 901 I 51.

M.

Maintenance.
('liaini)erty, sec.

Divorce proceedin,<i;s, in, 324 V; 32G
VL

Dower, in, 336 ^ 157.

Parent and cliild, see.

Maintaining- roads, 954 IV.
Majority, acts of, 218^nGl-172; 934 (1).

Malfeasance, 21(; § 12(',; 260 [aa).

Malicious prosecution, 743.

Mandamus, 248 g 159 ; 747.

Manslaughter, 259 («')•

Manure, 205 ^ 298.

Maps.
Dedicating bv, 288 [a] ; 290 (rf).

Drainage, in, 752 I 2; 753 U 15, 16.

Evidence, as, 352 I 142; 353 | 163.

Municipal improvements, 815 I 271;
816 ? 292.

Road survey, 946 (6).

Marine insurance, ()54 III.

Marital rights, abuse of, 317 I 27a.

Markets, in cities, 391 ? 313 ; 803 g 78

;

849 I 14 ; 854 I 55.

Market value, 960 §| 55-57.

Marriage.
Contract of, 747.

Minors, of, 879 U 21, 45.

Prior, 316 (a).

Restraint of, 86 ? 29; 716 ^ 63a.

Settlement acquired bv, 899 | 22.

Settlements. 491 I 206; 587 |? 48-50;
747 B 7-16.

Married women.
Actions against, 374 ^ 26.

Coverture, !«'('.

Eft'ect of statute as to, 272 ?? 5-12.

Husband and wife, sec

Limitations, as to, 739 [d).

Protection of, 388 (/).

Marshalling assets, 293 ? 4; 311 U
172-189; 388 im); 773 (6); 1036 §g

(16, 66a.

Master and servant, 748.

Apprentices, 39; 879 'i 21.

Infants as servants, 611 [d).

Master of ship. 991 R 10-17.

Masters, special, KJ 'i 14; 320 U 80, 81

;

442 (,;); 442 | 1235.

Maxims, 373 1 : 7:0.

Mayhem, 259 (.r).

Meadows, 752.

Meaning of words, 173 (2); 196 (i);

1139 (ii).

<SVy' Dciinilions.

Measure of damages, 274.

Mechanics lien, 1 ^84; 753; 895 ^ 239.

Medical societies, 208 § 14; 521 ^ 786.

Meetings.
Commissioners of ajj^jcal, 10.53 '0,

229-233.
Common council, 806 (6).

Corporations, 217 ?? 155-172.
Freeholders, 949 (2).

Land commissioners, 362 [c).

Survevors of bighwav, 946 (1).

Memorandum of sale,"50U 424; 581 IIL
Merger, 202 ^< 273; 288 (

/")
; 294 ? 12;

347 'i 47 ; 759.

Crime, of, 255 7-9.

Mesne profits, 354 { /).

Militia, 760.

Mill owner, 1121 >, 8G.

Millwright as expert, 521 ^ 790.

Mines, 176
'i 170; 198 'i 195; 202 | 263;

205 '0 304-307; 328 ^ 7 ; 705 ^ 26;
861 'i 13; 1074? 143; 1114 | 3.

Minister, 880 'i 45 ; 879
'i 21 ; 936 (6).

Ministerial oflBcers, mandamus to,
744 (c).

Minutes.
Cori)oration, 225 0. 28(j-2i)2.

Evidence, as

—

Court, of, 494 ?? 272, 274, 275, 294.

Legislature, of, 1022 ? 95.

School trustees, of, 495 U 287-289.

Municipal corporation, of, 806 (/).

Projirietors, 353 | 162.

Misappropriation.
Mt)rtgage, of, 763 (cl.

Note. of. 94 U 184, 185.

Misconduct.
Arbitrators, of, 46 (c).

Jury, of, 270^314; 840 (2).

Officials, 260 [aa).

Road surveyors, 9-52 (4).

Misdemeanors, 254.

Misdirection to jury, 270 l 312; 572 U
72-74; 839 (2).

Misfeasance.
Auent, of, 22 ? 86.

Officer, 2()() (aa).

Misjoinder.
Actions, 681 (ivj

; 885 [h); 916 ? 92.

Counts, 419 (iv); 885 (h).

Parties, 2 ?§ 32, 33 ; 404 (6) ; 687 § 394

;

859 ^, 15.

Misleading, questions, 521 (ii).

Setting aside sale, because, 397 g§ 420,

425, 441-443.

Misnomer, 126 1 157 ; 198 ? 201 ; 694 ? 577

;

745
'i 47 ; 834 ; 878 ? 158.

Al)atement, see.

Name, see.

Misrepresentation

.

Bidders, to, 962 8. 9 ; 965 | 74.

Equitable jurisdiction on account of,

387 [k).

Estoppel by, 480 (7).

Fraud, see.
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Misrepresentation.—Non-residents.

Misrepresentation— Continued.

Executor's ai;reenient, ettect as to,

184 ? 275.

Specific performance refused for,

1003 (/).

Title, to i^oods, etl'ect as to, 9G0 ? 52.

Mistake.
j

Assessment, in, 367 {h).

Award, in, 45 («). I

Bid, as to, 965^73.
Deed, in, 198 U 200-202.

Equitable interference on account of,

378 (6); 390 H04.
Executor's account, 129 | 227.

Fact, of, 46 [b); 378 (6).

Law, of, 44
'i 56 ; 45 (a) ; 378 (6).

Money paid by, recoverable, 9 f 37.

Non-performance, as ground of, 182

^^23; 1003 (m).

Orphans court, decree in, 314 |^ 6, 7.

Proof of, 394 P^ 372-374(/,.

Road return, 951 (2).

Sales, in, 396 [t).

Title, as to, 863
'i
40.

Mitigation.
Damages of, 275 (^;)-

Punishment, of, 270 ^ 318.

Modification of contract, 185 VII.

Money.
Attaching, 64 (2).

Had and received, 58 (e).

Leviable on exectition, 533 | 112.

Paid, 58 {d).

Monopoly, 136 •^. 22 ; 358 i 12 ; 925 § 3.

Month, 1028^^ 207.

Monuments, 106 (r^) ; 200 (c).

Moral obligation, 9 ",//. 51, 52; 57 | 9;
171 (5): 611 M7; 742 ? 42.

More or less, 501 P^.'i 239-242.

Morris canal, 118 III.

Morristown, 830 (oj.

Mortgage.
Chattels, of, 794 X ; 958 ^^ 18.

Estoppel by, 471 (c) ; 938 ? 11.

Evidence, as, 498 [b).

Lands devised, on, 311 ^^ 173-175.

Real estate, of, 760.

Mortgagor and mortgagee.
.Judgment creditors and, 778 [g).

Lien claimants and, 778 (/;-).

Parties to suits in equity, 413 (10).

Rights of, 346 (7).

Motions, 454 {q); 914 ^A 51, 52; 920 (c)

;

920 {d).

Multifariousness, 336 'i 159 ; 384 | 204

;

419 (ii).

Municipal corporations, 798.

Certiorari to review proceedings of,

119 [b).

Legislative power over, 158 ^ 181.

Restraint of, 391 {n).

Murder, 259 {?y].

Mutual.
Accounts, 737 {b) ; 981.

Dealers, 894 | 218.

Insurance companies, 653 {i) ; 1043 1 58.

Promises, 171 (4).

Mutuality, 957 ^ 3 ; 997 (e).

N.

Naked powers, 294 'i 15 ; 299 ?§ 34, 37
;

Name, 834.

Amendment of, 27
'i
52.

Corporation, 207 I.

Initials, 16
'i
33 ; 582 § 79.

Misnomer, see.

Printed, 88 i 66 ; 963 | 24.

National banks, taxing, 1043 U C8, 69.

Natural rights, 151 (Ij.

Navigation.
Bridges, see.

Collision, see.

Nuisance to, 848 (a).

Priority, see.

Right of, 337 (a).

Ship[)ing, see.

Necessaries, 40 | 10 ; 547 §? 155. 156;
5()3 >;438; 608^^3-5; 611 (c).

Ne exeat, 433 (/>).

Neglect, relief against, 374 § 30

;

377 -i 78 ; 401 | 491.

Negligence.
Action for, 78 ^ 6; 338 | 24 ; 834.

Common carriers, see.

Contributory, 835 II.

Endorser, in not giving notice to,

273 g 8.

Executors, 554 VI.
Infants, see.

Leaves, see.

Owners of premises, 9 M4 ; 824 g 424.

Partner, of, 871 'i
52.

Receiver, 835 § 15.

Tenant of premises, 857 ? 140.

Negotiability, 86 (e).

Newark, 831 (q).

New Brunswick, 831 (?•).

New contract, 181 ?| 229, 230.

New evidence, 498 <? 344; 844 (/).

New Jersey, constitution of, 151 III.

New promise, 738 (c).

New trial, 89 ^ 81; 153 P^ 83; 238 {d);

698 (/;) ; 837.

Newspaper.
.SVr Advertisements.

Next of kin, 314 (a) ; 837 M 42-46.

Nil debet, 101 <! 104 ; 283 i^ 18, 19, 21.

Noises.
See Nuisance.

Nolle prosequi, 915 U 64-70.

Nominal damages, 274 (b).

Non compos mentis.
See Lunatics.

Non est factum, 101 ^. 110; 102 P/. 119.

Nonfeasance, 260 nio ; 743 H ; 745 g 44

;

82:5 i 419 ; 824 <i 422; 954 ^ 112.

Non-joinder.
Abatement for, 2 (d) ; 698 ^ 659.

Equity, in, 404 [b).

Non-performance of contract.
Excuse for, 183 [d).

Specific performance, see.

Non-residents.
Attorney, 75 g 59.

Costs, security for, 236 (a).

Debtors, 62 (2) ; 657 | 9 ; 676 § 106.
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Non-residents.—OflSce, right to.

Non-residents— 0>»/^7^Mt'</. '

I)(Hi>(U'nts, 144 \ 15; 145 IV ; 1135 (</).

Doinicil, mc.

Notice to, 322 \ 130a; 335 \ 127;

432 (3) ; 595 ? 21 ; 980 ^. 12, 16, 17.
,

Taxation of, 1043 (6).

Witnesses, 513 XVI.
Nonsuit, 847.

Costs, 232 (?>).

Error. 'j;rouii(l of, 403 (ii).

Non-user of street, 2S9 I 20; 290 I 37;
33S ? lM.

North Bergen, 831 (s).

Notary, 88 l\ 06, 76.

Notes.
Sec Bills.

Notice, 847.

Absent defendant, 322 \ 130 ; 335 \ 127

;

432 (3) ; 595 ? 21 ; 980 F< 12, 16, 17.

Administration, of, 539 \\ 20, 21.

Adverse possession, 14; 333 \ 102.

Advertisement, nee.

Affidavits, nee.

Agent, to. 215 \ 114.

Amercement, of, 988 (i) ; 990 (4).

Application, of

—

Certiorari, for, 122 (1).

Dedication, accepting, of, 290 \ 23.

Insolvent's discharge, 646 \\ 62-G(

.

Injunctions, for, 628 (2).

Mandamus, 745 §? 44a, 45.

Koad, 944 (,1) ; 130 ^ 258-261.

Bills and notes, as to, 87 III.

Bona tide purchaser, see.

Certaintv in, 812 § 219.

Claim of property, 534 (^r) ; 691 \ 499.

Consignee of goods, 138 \ 44.

Constructive, 193 id) ; 767 II ; 847 I 3.

Contracts, to perform, 183 (e) ; 889

I 124.

Corporation, to, 215 \ 114.

Corporation meeting, of, 218 \\ 159-161.

Creditors, to, 549 \ 190.

Date, see.

Dismiss reference, to, 919 \ 148.

Distribution of estate. 314 | 8.

Drainage, 753 \\ 9, 12-15.

Election of corporation, 212 \\ 70-81.

Evidence, to produce, 505 (6).

Forcible entry, in, 570 (2).

Guarantor, to, 85 \ 10; 100| 82.

Injunction, of motion to dissolve,

638 (6).

Insolvents, 644 | 35.

Insurance company, to. 651 ig).

Joint debtor, to one, 6.57.

Landlord to tenant, 708 (a).

Landlord to sheriflf, 706 ? 51.

Letters, see.

Lien claimant, to land-owner, 756 (e).

Municipal improvements, 811 (6);

815 \ 282.

Non-residents, see.

Nuisance, to remove, 10 |? 61, 62.

Ordinance, of passing. 811 (6).

Partnership dissolution, 874 \ 99.

Pendente lite, see.

Plea with, 893 (d) ; 894 \ 220.

Notice—Continved.

Possession, nee.

Practice, in matters of, 455 (2) ; 920 (c).

Presumption of, 646 ^ 65 ; 489 U 165,

166, 169.

Probate, of, 1135 ^, 191.

Publication, 753 ^3; 802 U 73-75;

1055 § 260.

Purchaser, see.

Quit, to. 345 H ll-12a; 708 (a).

Reasonable, see.

Registry, from, 193 id) ; 767 II.

Service of, 165 ? 48; 501 ? 426; 914

? 48 ; 920 U 169-172.

School district meeting. 978 ?? 15-24.

Scire facias, in, 980 U 12-16.

Settlement, as to

—

Administrators' account, 314 5 8.

To overseer of poor, 899 (3).

Suretv. I)v, 1035 | 45.

Ta.\, to increase, 1054 U 252-2.56.

Tender, of. 1060 ? 3.

Title, of outstanding, 193 Id).

Township meeting, of, 1062 i* 12.

Trial, of. 1076 (a).

Appeal, of, 696 (1).

Justices court, 686 ? 388.

Want of, personal defence. 187 ? 328.

Novel assignment, 889 (h) ; 1072 ((/).

Nudum pactum, 170 (1); 171 (6).

Nuisance, 135 i 13; 152 ? 62; 259 (z);

278 16); 339 §36; 848.

Nulla bona, 383 ? 198; 535 ? 156.

Nul tiel record, 10 § 67 ; 283 § 20 ; 663

i 72 :
s<j2 i. 176.

Nunc pro tunc.
Amendment. 29 ? 118 : 30 ? 131.

Entering judgment. 917 ?? 103-106.

Nuncupative wills, 1141 VIII.

Oaths, 858 ; 952.

Affidavits, see.

Official, 1046 U 125-127.

Perjury, see.

Swearing, see.

Objection.
At hearing, 446 U 1297-1299.

Depositions, to. 129 ? 232.

Equity, in, for want of parties, 405 ??

554, 555.

When to be made, 130 ? 257.

Witness, to, 129 i 229.

Obligations, 96; 159 (4); 171 (5).

Obstructing.
Highway, 258 {s) ; 268 ? 282; 338 ? 31.

Water-course, 1121 (1).

Offer.
Pav, to, 419 (iii).

Perform contract, to, 182 (6) ; 1014 (1).

Reward, of, 106? 8; 943 §1-
' Sell, to. 168.

i Office, right to, 858 U 1^ ;
9-2-
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Officers.—Parties.

Officers.
Acknowledgment of deeds by, 193 (6).

Actions against, 8 (c) ; 147 III.

Actions by, 8 ? 32; 146 |2 15-27;

985 {(i).

Acts of, 214 U 105, 106.

Bonds, see.

Certificates, 496 id).

Constable, 146.

Contempt bv, 163 (a).

Contracts by, 166 g 10.

Corporations, of, 211 IV; 80 (a I.

Countv. of, 240.

Court.s, 8 (6).

Elections, see.

Evidence, as to, 505 U 485-493.

Fees, .sw.

Indicfnient of. 260 {aa).

Ineligible, 1064 | 37.

Justification. 11 ^76; 858 U 15-17;
913 ^35; 1068 (iii).

Liability for trespass, 8 1 17 ; 1068 (iii).

Malfeasance, see.

Misfeasance, .see.

Municipal, of, 799 II.

Neglect of duty, 8 || 15, 16.

Non-feasance, see.

Overseers of poor, 901 IV.
Parties to suits in equity, 414 (1).

Qualitication, see.

liesiiination of, 214 ?^ 103. 104.

Sheriff, 129; 238; 984.

Signature of, 664 | 80; 675 ? 75.

Tax officers, 1058 VI.
Official bonds, 99 V.
Omission.

Name, see.

Presumption, we.
Record deed, to, 196 ? 151.
Statutory bond, 644 ^ 24.

Surveyor's return, 951 (2).

Opening and reply at hearing-, 268 ?

281 ; 445 U 1290-1292; 1077 (6).

Opening.
Decree, 434 U 1069, 1075; 452 (2).
Executor's account, 562 (4).

Judgment, 917 XIII.
Operation of law.

Si'r Act of law.

Operation of statute, 1029 II.

Opinion and expert testimony, 520
(5) ; 1127 ^ 58.

Orange, 831 [l).

Orders.
Bail, to hold to, 50 IV.
Equity, in, 455 (4).

Error in, 459 (i).

Evidence of admitting, 508 H 560-564.
References, see.

Removal of poor, 899 (6).

Ordinances, 8(i7 (c).

Ore tenus demurrer, 430 (3).

Orphans court, 858.
Appeal from, 37 If.

Certiorari to, 121 (/).
Jurisdiction of, 245 (1) ; 614 (ii).

Ouster.
See Eviction.

Outstanding titles, 349 U 89-93.

Overseers.
Poor, of, 39 II ; 901 IV.
Roads, 8 U 15, 16, 18 ; 954 (a).

Overt act, 169 ? 59; 264 ^ 182.

Owelty, 864 B 73, 77.

Owners, admissionsby former, 485 (d).

Oyer, 8s5 (r/).

Oyer and terminer, 164 i 34 ; 247 (3).

Oysters, 134.

Pais, estoppel in, 472 III.

Parcels.
Sale in

—

Personal property, 961 U 71, 72.

Real pr(jpertv, 962 1 10 ; 965 | 4.

Pardon, 162?, 227; 272 (6).

Parent and child.
Custody, 609 (a).

Emancipation, 610 (6).

Infants, see.

Necessaries, 611 (c).

Seduction, see.

Services, 611 (d).

Step-child, 171 U 93, 94.

Support, 171 U 91-97; 611 (c).

Pari materia, in, 1026 (c).

Parol evidence, to vary written, 170
>;74; 172 (1); 182^242; 502 IX;
1140 (h).

Part payments, 73S {/).

Particular charters, 370 IV.

Particeps criminis, evidence of, 320
^:<'.

94-9:i
: 470 '<. 14.

Parties, 859 : 888 (c).

Appeal, to, 32 ? 134; 36 §^< 24-29;
38 ^? 61-65.

Arbitration, to, 41 (a).

Assessments, to. for land taken, 360 (6).

Assignees, 52 ^§ 6, 7, 30, 31 ; 91 | 121

;

98 I? 36, 37; 345 (1); 407 (1)

;

649^^27; 1008 (i).

Attachment, in, 67 i'i 120, 121.

Auctioneer, 961 § 70.

Bills and notes, to actions on, 90 (a).

Bonds, to actions on. 99 [b).

Certiorari, to. 123 (2); 125 (3).

Cestuis que trust, 345 (2) ; 415 (13).

Commissioners, 8 § 19; 864 | 55;
867 § 112.

Condemnation proceedings, 370 {n).

Contempt bv, 163 {d).

Contract, 166 I.

Conveyance, 187 II.

Corporations, 223 U 249-260; 1110 (c).

Covenant, 251 (/).

Creditor's bill, to, 56 ii 76 ; 384 U 203, 206.

Crimes, capable of committing, 255 II.

Death of, 1 (a).

Debtor and creditor, 407 (3) : 730 § 279.

Devisees, 412 (9).

Disability of, 1 (b).

Discovery, to bill of, 386 || 231-233, 247.

Distribufees. 314 § 13 ; 315 ^g 30. 34.
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Parties.—Payment.

Parties—Continued.
Distributive share, to suit for recovery

ol", 315 ic).

Divorce proceedings, to, 319 ^? 52, 53.

Encuiubrancers, 412 (8) ; 788 (6).

Equity, to proceedings in, 403 III.

Error, to proceedings upon, 4G5 (6).

E.xecutors as, 408 (4) ; 564 (c).

Foreclosure proceedings, to, 788 (6).

Guarantor, 52 ? 31 ; 1038 § 99.

Heirs, 345 (4) ; 410 (5) ; 595 ?| 18-22.

Husband and wife, 411 (6) ; (306 (a)

;

606 (b).

Idiots, 412 (7).

Injunction bill, to, 628 II.

Insurance policy, action, 652 §| 75-82.

Joinder, 55 § 46.

Judgment, on proceedings to set aside,

665 (1).

Justice of peace, 7 ?| 1-9.

Landlord and tenant, 813 ^ 13; 346 {b).

Legatees, 412 (9).

Lien claim proceedings, 758 (a).

Lunatics, 412 (7) ; 742 II; 1009 (iii).

Misconduct of, 841 (c).

Misjoinder, 2 (d) ; 98 ? 38; 404 (6).

Mortgagors, 346 (7) ; 413 (10) ; 788 (6).

Municipal corporations, 823 (a)
;

823 (6).

Next of kin, 315 ic) ; 410 (5) ; 878 1 152.

Non-joinder, 2 {d) ; 404 {b) ; 695 § 605

;

696 II 607-610.

Non-residents, see.

Nuisance, to proceeding for abatement
of, 851 (i), (ii) ; 853(4).

Officers, 8 (c) ; 414 (ii); 901 | 57;
985 id) ; 1068 (iii).

Partners, 414 (12): 878 IV.
Pleading, 888 (c|.

Relators, 923 (6).

Replevin, in, 939 2 4.

Salvor, 992 | 47.

Sheriff's bond, to action on, 989 (2).

Specific performance proceedings, to,

1008 (c).

State as, 151 | 55.

Statutes, action on, 13 | 6.

Strangers, see.

Sureties, 414 (13) ; 1036 | 67.

Tenants in common, 345 (5) ; 414 (12).

Third persons, 351 (/); 865 | 83;
1109 ib).

Townships, 901 || 57, 66.

Trespass, 1067 ic].

Trover, 1080 (6).

Trusts, to suit for enforcing, 1099 (i).

United States, as, 374 1 32a ; 432 1 1020.

Usury, 1108 (a).

Vendors and vendees. 416 (15).

Partition, 234 (j); 392 (o) ; 860.

Partners, 867.

Actions by, 871 (3) ; 878 IV ; 881 I 120.

Admissions bv, 484 (c).

Attachment against, 61 1 6; 62 1| 15-19.

Liabilities of, 287 | 73; 381 | 164;

870 II.

Parties to suits in equity, 414 (12).

Taxes upon, 1042 (3).

Partnership, 287 ? 73 ; 867.
See Presumption.

Part performance, 182 (6); 582 IV;
906

'i 57; 1004 in).

Party -walls, 156 | 136.

Passaic, 831 im).
Passaic river, 337 | 8.

Patents.
Injunction for inlVingment, 6 | 9;
484 I 58; 509 | 571.

Jurisdiction of state courts, 242 | 22.

Variance in pleading, 847 | 12.

Paterson, 832 iv).

Paupers, 233 (c) ; 235 [k); 474 | 73;
S98.

Pauperis, in forma, 233 ic).

Payment.
After suit brought, 11 U 71-73.
Agent, to, 19 U 28, 37.

Annuity, 35 | 6.

Appropriation of, 284 (2).

Attornev, to, 73 | 17 ; 74 |§ 25, 26.

Award, of, 45 || 70, 72, 73.

Bounty, of, 109 III.

Capias ad satisfaciendum, 530 (6).

Compounding, 284 | 24.

Condemnation proceedings, under,
359 (a).

Consideration of deed, 199 {b).

Consideration of land, 975 || 225-238.
Contribution, 285 ic).

Court, into, 238 (c) ; 277 | 51; 369 {j) ;

369 [k); 442 {h); 529 (6); 536 ik);

920 (6).

Debt, of, 183, | 261 ; 283 (6) ; 287 {e).

Demand, 87 III.

Execution, 535 ij).

Executors, bv, 547 (1).

Fare, of, 135^11

.

Involuntary, 9 § 36: 138 ? 48.

Judgment, of, 287 | 70 ; 661 IV.
Legacy. 726 (e).

Legal tender, of, 159 | 188; 284

II 12-15; 1060 115-9.
Limitations, see.

Merger, 288 (/) ; 759.

Mortgage, of, 780 (a).

Owelty, see.

Part, 183 | 263; 582 § 85; 583 | 96;
738 (c) : 1004 (2).

Partners, by, 284 || 19-21.

Partnership debts, of, 87 (6) ; 285 2 29.

Place of, 98 I 56; 182 | 238 ; 283 (1).

Pleading, 99 | 64 ; 102 || 116, 134-1.36

;

186 I 311; 663 || 71. 72 ; 740 | 105;
975 ?| 234, 235 ; 983 || 436-45.

Premium for insurance, 650 (2).

Presumption, see.

Price of goods sold, 960 U 50-57.

Promise of. 60 | 72.

Proof of, 66 I 88; 92 I 137; 94

II 175-178; 102 || 131-136; 284

II 22, 23.

Recovery after, 58 (rf); 274 | 1; 276

136.
Release, 287 (e).

Restraint of, 627 ig) ; 908 | 77.

Subrogation, 286 (rf).
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Payment.—Pleading.

Payment -Continued.
Surticiency. 137 HI; 283 (1).

Time, extending. 103 ?§ 151-155.

Time of, 183 U 250-2.57.

Tort, in, of judgment, 274 ? 9.

Voluntary, not recoverable, 9 §? 35, 36

;

140 >, 17 : 1i7 1^2; 1057 U 295, 296.

Peace, bills of, •'>92 {q).

Pedigree, evidence of, 487 (a).

Ac-tions, 215 ? 125; 736 {e).

Statutes, construction of, 1019 (4).

Penalties, 824; 879; 1108 (c).

Pendency.
Api)eal from commissioners, of,369 (/).

Error, of proceedings in, 464 II.

Justice, of appeal from, 130 § 272.

Pendente lite.

Administration, 542 {d).

Alimony, 324 (a).

Lis pendens, see.

Purchaser. 455 (6) ; 976 ? 251.

Per capita, 297 || 15-17 ; 314 (a)

;

721 U 140-145.

Peremptory mandamus, 745 (1),

Performance.
Award, of, 45 (rf).

Condition, of, 141 IV.
Contract, of. 181 V; 1000 {g).

Part, 582 IV; 1004 (n).

Specie, in. 1011 (e).

Specific, 994.

A^'aiver, see.

Perjury, 260 (hb) ; 268 ^d 283-285 ; 577.

Permanent.
Alimony, 325 (6).

Injury. 9 ? 33.

Perpetual injunction, 642 VJI.
Perpetuating testimony, 513 XV.
Person, jurisdiction as to, 241 (a).

Personal actions.
Damages in, 275 II.

Limitation of, 736 (c).

Personalty.
Chattels, see.

Dasnages to, 278 IV.
Taxation of, 1044 (1).

Per stirpes, 297 iA 14, 14a ; 314 (a)
;

721 >,i 138-140.

Perth Amboy, 833 iw).

Petit jury, >JS8 II.

Petition.
Bankrupts, 78 (c).

Equity, in, 454 (1).

Insoh-ent debtor's, 644 §§ 17-26.

Rights to. 1.57 (7).

Petitioner in equity, 416 (c).

Pews, 339 >, 38 ; 074 i 62 ; 936 |? 41-43.

Physician, 501, U 430, 431 ; 520 U 784^786;
683 ? 302.

Pilots, 881.

Place
Averment as to, 13 | 10; 663 g 70;
680 (iii); 880^38; 883 (3).

Jurisdiction a.s to, 241 (6).

Lex loci, see.

Payment, see.

Performing contract, of, 1000 {g).

Plankroad, 1043^^61.
Plea.

Abatement, in, 564 ? 454; 565 ^ 460;
890 (2).

Action, to the, 891 (c).

Amendment of, 27 (3) ; 32 (3).

Bar. in, special, 892 (4).

Confession and avoidance, 891 (2).

Dilatory, 890 (6).

Disturbance of easement, to action for,

343
^i
101.

Dower, in, 330 U 4.=)-47
; 335 U 128-135.

Ejectment, 350 (a).

Equity, in, 428 IV; 430 {d) ; 1110 (Z^).

Estoppel, as, 480 (b).

Executors, by, 565 || 469^75.
Forcible entry, in, 571 (6).

Formal parts, 890 (a).

Fraud, 576 (a).

General issue, see.

Jurisdiction, see.

Justices court, 683 (b).

Notice of special matter, 893 (d).

Payment, see.

Puis darrein continuance 893 (c).

Release, of, 287 ? 76.

Replevin, in. 941 (2|.

Several pleas, 894 if) ; 980 § 19.

Specific performance, in, 1016 (2).

Trespass, 1071 (bj.

Usage or custom, of, 273.

Usury, 1110(6).
Withdrawing, 896 (6).

Pleading.
Abatement, in, 3 II.

Account, 5.

Adding counts, 896 (a).

Amendment of, 24.

Assumpsit, in, .59 IV.
Bills and notes, in action on, 91 (6).

Bonds, in action on, 100 (c) ; 989 (3).

Certainty, 882 (i).

Conditio'n, 142 V.
Contract. 185 VIII.
Corporations, by, 224 §§ 271-282.

Covenant, in, 252 (3).

Creditor's bill, on, 383 (2).

Custom and usage, as to, 273.

Debt, in, 283 II.

Declaration, see.

Defects, cured by verdict, 886 (a).

Demurrer, see.

Departure, 884 (c).

Divorce proceedings, on, 319 III.

Duplicity. 884 (r/i.

Easement, disturbance of, 343 §§

100-103.

Ejectment, in, 349 IV.
Equity, in. 417 IV.
Estate, 882 (2).

Estoppel by, 480 (6).

Evidence, as, 482 (a).

Executors, by, 564 (c).

Facts, allegation of, 882 (a).

Former recovery, 574 |§ 22-24.

Forms, see.

Fraud, 576 II.

General issue, see.
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IPleading—Continued.
11iis1p;iikI iuul wilV, in actions by,
CO? ((•).

Inducement, 883 {b) ; 941 ? 33a.
Insurance policy, action on, 653 ^§

88-8.3.

.Tt)inilor of counts, 880 (/j.
Justices court, 078 IV.
liien claim, in, 759 (c).

Negligence, in actions for, 836 III.

Novel assignment, see.

Misjoinder, see.

Oyer, 885 iy).

Particulars, bill of, .sre.

Parties, 888 (c).

Payment, see.

Place, see.

Plea, see.

Profert, 885 {g).

Qui tam. actions, in, 879.

Recognizance, on. 77 VI.
Rejoinder, 895 VI.
Replevin, in, 940 (6).

Replications, see.

Scire facias, on, 980 II.

Special counts, 889 (e).

Specific performance, on, 1015 (^•).

Statements, 888 [d).

Statutes, actions on, 12 U 1-5; 41 H5.
Frauds, of, 583 V.
Limitations, of, 739 III.

Striking out, 896 (c).

Surplusage, 884 [e).

Time, 882(3).
Title, 882 (2).

Trespass. 1072 II.

Trover, 1082 II.

Trusts, enforcement of, 1099 (iij.

Usury, 1110 V.
Variance, sfe.

Venue, 887 (6).

Waiver, see.

Pledg-e, 767 H) ; 897.

Prosecute, to, 887 I 84.

Policy, insurance, 143 § 5 ; 650 (a).

Police powers. 158 (2).

Polls, challenges to the, 669 (2).

Pollution of waters, 1121 (3).

Poor, 898.

Binding out, 39 II.

Quarter sessions, proceedings, 132 (6).

Possession, 922.

Adverse, 14.

Agent, bv, 19 ^ 28.

Deed, off 190 'i 57 ; 192 U 83, 84.

Dower, in. 332 ^ 86-91.

Ejectment, in, 347 (8).

Evidence of, 351 U 129, 130 ; 353 § 157.

Forcible entrj^ in action for, 570 (1).

Larcenv. of goods, when, 258 § 78.

Mortgagee, bv. 772 (c) ; 795 li 490-499.

Notice, as. 195 U 134-141 ; 902 |<J 1-9.

Presumption from. 489 § 170 ; 490 (c)

;

491 I? 195, 196.

Recovery of tenant, 708 IV.
Restitution of, 355 [k).

Title, as evidence of, 347 (8j ; 490 (c).

Trespass, in, 1068 {d).

554 V.

II; 79 id);

221 VII

Possession

—

Continucd.
Trover, in, 1081 (c).

'i'licd l»v justice, 674 (c).

Writ <A\ ;i55 {k).

Postea, 916 X.
Amendment, 24 {e).

Evidence, as, 494 '0. 262, 263.

l>snc at law. on, 449 l^/. 1356-1360.
Postponement.

AdjouriHuent, see.

Continuance, see.

Hearing, of, 44^3 i*? 1293-1294 ; 838 ^ 24.

Indictment, of trial of, 269 U 300, 301,
3(i;].

Pound-keeper, 8(»0 'i
2(5.

Pow^ers.
Agent, of, 17 II.

Administrators'. 544 IV
Arbitrators', 42 II.

Assignees', 52 III; 54
645 IV.

Attorneys', see.

Auditors', 69 (b).

Common council, 802 {a

Commissioners', 363 [d).

Cor))orations', 216 (a)

936 {b).

Coupled Avith an interest, 294 ^ 15 :

905 (2).

Creation of, 187 | 2 ; 902 I.

Defective, aiding, 907 (4).

Delegation of, 157 U 162-168; 811 ||
212-214.

Discretionarv, 158 ?? 169-182.
E.xecution of. 905 11.

Executors', 544 IV; 554 V.
Extinguishment of, 910 III.

Guardians', 614 (c).

Le.s^islature, see.

Na'ked, 904 (1) ; 967 § 105; 968 ? 119.

Officers', 858.

Overseers of poor, 901 (a).

Railroads, 926 (6).

Referees', 701 XIII; 918 XIV.
Revocation, see.

Sale, of, 299 § 34; 307 ? 115; 312 | 191.

Sheriff, of, 966 (6); 985 II.

Surveyors of highways, 947 (3).

Trustees', 1090 IV.
Practice.

Abatement, in, 3 II.

Affidavits, see.

Amendments, as to, 24 (/).

Amercement, on, 988 (3).

Appeals, on, 36 (6) ; 38 (6).

Api^earance, see.

Arbitration, 46 V.
Arrest, 49.

Attachment, 61.

Bail, 76.

Bankruptcy, in, 78 II.

Bastardy, in, 82.

Bills and notes, in actions on, 90 VI.
Bonds, in actions on, 100 (c).

Boundaries, disturViance of, 107 IV.
Certiorari, on, 122 11; 132 (6).

Commencement of action, 912 II.

Consolidating actions, 919 (a).
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Practice

—

Continued.

Contempt, in Cii.se of, 1G4 III.

Costs, 230.

Covenant, in action of, 252 (3).

Creditor's bill, on, 383 (2).

Criminal cases, in, 269 (3) ; 270 (g).

Damages, assessment of, 280 (c)

;

990 (4).

Debt, in action of. 283 II.

Discontinuance. 914 VI.
Divorce, 319 III.

Dower, 334 VI.
Ejectment, in, 349 IV.
Equity, see.

Error^ 464 III.^

Execution, 526.

Executors, in suits by, 564 (c).

Exceptions, bill of, 523.

Feigned issue, 921 (g).

Filing pleadings, 913 V.
Forcible entry, 570 (b).

Habeas corpus, 593 ll.

Information, 618.

Injunction, on, 628 III-VI.
Judgment

—

Action on, 662 V.
Arrest of. 916 XI.
Confesision, bv, 663 VI.
Default, bv, 915 VII.
Entering, 916 XII.
Opening, 667 -i-S) ^ 917 XIII.

Jury, 669 III.

Justices court, 675 II-XI.
Mandamus, 745 II.

Motioii|^U20 id}.

Mechanics lien, 758 III.

Mortgage, 785 VII ; 787 IX.
Xew trial, on motion for, 846 III.

Xon-suit, 846.

Notice, see.

Xuisance, 851 III.

Partition, 862 (b).

Payment into court, sei\

Poor, 899 II. III.

Postea, 916 X.
Procedendo, 921 (i).

Process, form, 912 (a).

Service, see.

Writs, see.

Qui tam actions, in, 879.
Quo warranto, 923 (c).

Re-argument, 921 ij).

References, 701 XIII ; 918 XIV.
Removal of causes, 248 id) ; 593 U 16, 17.

Replevin, in, 940 III.

Roads, laying out, 944 II ; 950 III.
Rules, 920 ie).

Sales of land, 962 (c).

Scire facias, 980 II.

Set-off and recoupment, as to, 983 {d).

Staving proceedings, 921 (/},).

Transcript, 916 VIII.
Trials, at, 1076 II; 1077 III.

Tru.sts, 1099 (2).

Venue, 887 (6).

Verdict, 886 (i).

Preamble of statute, 1025 (iii).

Precatory words, 1085 (ii).

Precedent condition, 140 II; 996 (5)-

Predecessor, executors liability for,
557 Ul).

Corporations, by, 226
^i 314 ; 227 § 323.

Creditors, of, 53 (a) ; 283 (a).

Priority, .s^^.

Preferred debts, 547 il).

Premium on insurance, 650 (2).

Prerogative court.
Ajipeal from, 35 ia).

Juri.^diction of, 246 (3).

Presumptions.
Abandonment, see.

Absence. 688 § 424.

Adultery, 488 | 141.

Age, see.

Alteration, 23 || 1-3.

Cancellation, see.

Capacity, 448 U 134-136 ; 1126 (1).

Care, see.

Carrier, 136 ? 21.

Consideration, 52 § 23 ; 96 | 1.

Contract, 174 ^ 151.

Date, 190 ? 54 ; 491 i 213.

Death, 281 I ; 336 i 156.

Dedication, 291 III.

Deed, preparation, 490 >/. 179; 761 § 14.

Delivery, 96 ^ 9 ; 190 U 54, 57, 59;
4911211; 747 Ul; 969 §137.

Duress, 317 ? 15.

Form, 92 §141; 490^76.
Fraud, 284 f 21 ; 387 | 260; 490 {d).

Freedom. 488 ^.i 131-133.

Grant, 187 § 10 ; 353 ? 166 ; 431 ? 996.

Homicide, 259 | 100.

Identity, 488 § 138.

Innocence, 489 | 142.

Intent, 107 §62; 491 §210.
Intoxication, 489 | 145.

Judgments, 489 (6).

Knowledge of fact, 194 §i; 119, 129;
489 §§ 143. 144 ; 839 § 39.

Knowledge of law, 379 § 120.

Legal proceedings, 67 § 111 ; 216 § 130 ;

274 § 8; 314 § 7 ; 489 (6) ; 688 § 411.

Lex loci, 144 §§ 16, 17; 283 § 5;
489 § 159.

Lost instrument, 86 § 37; 204 § 287;
491 § 210.

Xegligence, see.

Notice, .^ee.

Obstruction in streets, 834 § 1.

Office, continuance in, 214 | 102.

Omission, from, 490 §§ 174, 175;
688 § 411.

Partnership, 87 ? 50; 491 § 208.

Payment, 66 ? 88; 94 § 168; 102 §§

131-133 ; 284 §§ 17, 18 ; 427 § 924
490 I 172; 491 § 205 ; 500 §§ 408, 411

739 § 98 ; 780 §§ 280-293 ; 960 § 50.

Possession, see.

Post-mark, from, 501 § 425.

Price, 200 i 230 ; 960 § 50.

Release, 343 § 912.

Residence, 193 § 103 ; 488 § 140 : 797 §

532.

Satisfaction, 490 §§171, 172, 188.
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Presumptions

—

Continued.
Seal, 1>1'.) ^^ ISO; 4i)l ? 211.
Settlement, from, 287 ^ 01, G2 ; 424^ 889.

Time, 190 | 54; 489
'i 104; 1101 I 278.

Title, 547 §147; 490 (o).

Ultra vires, 174 i 147.

Usurv, 491 (e).

Voters, 488 § 139 ; 212 I 64.

Wills, 490 ? 189.

Words. 1023 I 95a.

Prescription.
Adverse possession, see.

Easement bv, 342 (3).

Title, 14.

Water rights, 1121 (3).

Presentment.
Accused person, of, 152 I 78.

Xoto. of. 87 III.

Pretences, false, 257 (o).

Prevention of litigation, 1 70 (3) ; 392 [p).
Price of lands, 990 (4).

Principal.
Accessory, see.

Agents, see.

Surety, see.

Priority.
Attachment in, 54 ? 33; 65 [d)

;

529 ? 50.

Bankruptcy, fraudulent in, 78 U 9, 10.

Creditors, 283 § 1.

Decedent's debts, 547 (1). •

Decrees, 54 ^ 20 ; 451 (1).

Execution, see.

Execution, rent over, 117 | 46 ; 706 [d).

Judgments on, 53 ?^3. 19, 20; 147 f 39;
227 ^,1 326-328 ; 527 III ; 660 U 25-'27a

;

778 (g); 967 n07.
Lien claimants, 305 f 90; 757 {g) ; 991

U 21, 22, 24, 26, 27, 33, 35.

Navigation, right of, 337 | 7.

Preference, see.

Railroad track, in use of, 932 (3).

Registration, 193 {d): 767 II.

Sidewalks, in use of, 834 § 2.

Prisoners entitled to copy of indict-
ment, 269 §§ 139, 298.

Private.
Roads, 956 V.
Sale, 969 II.

Statutes, 1032 IV.
Privilege.

Arrest, from, 49 II.

Attorne}^ of, 72 II.

Witness, of, 519 (d).

Privileged communications, 521 (iii).

Privity, 58 ^^? 38. 39 ; 625 | 81 ; 660 (6).

Prize money, 729 § 259.

Probate, 1133 VI.
Appeal from court of, 37 (a) ; 1133 (a).

Costs on, 235 (&) ; 1141 IX.
Evidence, as, 494 ^ 267, 268.

Procedendo, 593 ^ 23; 921 (i).

Process.
See Service, Writs.

Prochein ami, 319 U 52, 53 ; 618 § 147.

Production of evidence, 129 ? 242;
161 U 223-226; 505 (a) ; 508 XII.

Profanity, 261 {cc) ; 877 g§ 10, 40-42.

83

Profert and oyer, 885 (g).

Prohibition, writ of, 247 1 131.

Promise, breach of, 110.

Promise for promise, 171 (4).

Proof of instruments, 512 XIV.
Property.

Attachment, under, 66 (e).

Claim of, see.

Devise, under, 308 VI.
Nuisance to, 849 (c).

Partnership, 874 (/).
Trover, in, 1081 (c).

Water, in, 1119 | 55.

Proprietary grants, 187 § 4; 189 |2
38-41; 349 U 85, 86; 735 ? 20;
1115 I.

Prosecution, contract to suppress,
ISO (4).

Prosecutor of pleas, 858 ^ 5.

Prostitution, house of, 256 {j); 259

F^ 105-110; 322 ^ 119; 708 g 85;
1070 i. 77 ; 1114 g 8.

Protest and notice, 88 (c).

Protestando, 2,52 ^ 67 ; 572 § 62; 884 I 45.

Proviso.
Statutes, in, 1025 (v).

Trial bv, 914|50; 1076 {g).

Proxy, voting by, 213 U 87-89.

Public.
Agent, 166 | 5.

Documents, 493 VII.
Policy. 86 [d); 137 ? 37; 143 ? 8;m § 148; 179 (1); 180 § 202; 214

U 109-111.

Use, 162 I 241 ; 358 U 12-14a.

Publication, 432 (3) ; 962 (1).

Advertisement, see.

Notice, see.

Will, of, 1130 (c).

Puffers, 960 166; 965 (5).

Puis darrein continuance, 10 {d)
;

893 (c).

Punishment, 269 ?? 290, 291; 270 {g);
271 (./) ; 271 I 338.

Punitive damages, 275 (d).

Purchase money.
Applicati(Mi of, 897 H; 907 (3).

Lien, see.

Specific performance, in, lOOO.(^)-

Purchasers.
Bona fide, see.

Constable as, 146 ? 14.

Equities between, 776 [e).

Mortgagor and, 775 {d).

Notice, with. 1088 (3).

Party in equity as, 416 (15).

Rights of, 967 >Z).

Sale, see.

Trustees, etc., as, 374 I 31; 388 2 264;
906^56; 908(c).

Purview of statute, 1025 (iv).

Q.

Qualifications.
Commissioners. 813 (2),

Freeholders, 950 (3).

Jurors, 671 {e) ; 686 i 379.
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Qualifications

—

Continued.

Officers, 16 || 21-24.

Petitioners for highway, 944 (2).

Surveyors of highway, 946 (2).

Stockholders to vote, 212 ^ 82-86.

Witnesses, 515 XVII; 1130 (e).

Quality, warranty of, 959 (ii).

Quantity of land.
In contract, 995 (2).

In deed, 200 (c).

Quantum.
Meruit, 57 II.

Valehat, 57 II.

Quarantine, 332 IV.
Quarry, 328 ? 7; 625 | 84; 704 § 25;

970 § 149; 1114 H-
Quarter sessions, 41 U 42-44 ; 247 (2).

Quashing indictment, 266 (2).

Questions of law.
Interference of equity with, 375 (a)

;

391 § 313.

Law and fact, see.

Quia timet, 392 [q).

Quiet enjoyment, 249 (3).

Qui tam, 736 U 51-53 ; 879.

Quo animo, 267 M 249-251; 275 ^ 26;
276 ^ 62.

Intent, see.

Quorum of judges, 271 1 334; 467 ^ 141.

Quo warranto, 922.

Costs, 236 2 123.

R.

Rahway, 833 (a;).

Raft, tying- up, 1066 ^ 21.

Railroads, 924.

Crossings, duty at, 932 {b).

Division of tares, 137 § 28.

Eminent domain, see.

Lands, holding, 206 § 317.

Taxation, 1049 (2).

Rape, 261 {dd).

Rate.
Common carriers, of, 136 §§ 28, 29,

37, 42.

Interest, of, 655 II.

Ratification.
Agency, of, 17 (6).

Corporate act, 218 § 171 ; 211 | 50.

Deed, of, 187 ? 12.

Estoppel by, 480 {g).

Infants, by, 609 II.

Wife's will, 604 § 144a.

Real actions, limitation of, 735 (6).

Realty.
Charge, see.

Land, see.

Sales, see.

Taxation of, 1045 (2).

Re-argument, 37 ? 44; 445 (/c) ; 921 {j).

Reason and spirit of laws, 1026 (5).

Reasonable.
Care, 554 | 286.

Cause, 262 § 154.

Dihgence, 87 (a); 88 ? 69; 122 (1)

;

182 I 238; 845 § 137.

Reasonable

—

Continued.
Expenses, 269 'i 299.

Notice, 10 I 59 ; 43 § 28 ; 88 (c) ; 183 |

256 ; 711
-i

2.

Regulations, 1.35 1 6 ; 136 1 18 ; 219 g 187 ;

808 Pii 158-161.

Time, 29 ^ 104; 87 III; 95 ^ 192;
99 ^ 69 ; 199 ? 203; 821 ^ 377 ; 846 ^

159 ; 976 | 237.

Re-assessments, 822 (5) ; 1053 (g).

Recaption, 1070 ig).

Reconsideration of motion, 218 |§
167-170.

Receipt.
Agreement coustrueil as, 7 ^ 25; 179 f

186 ; 533
'i 121 ; 865 i 80.

Alteration of. 24 ^ 30.

Estoppel, as, 8 nS ; 480 (10).
Evidence, as, 500 (e).

Officers', 8? 13; 497 ^328.
Receivers, 228 |§ 347-375; 374 || 36, 37;

787(a); 933 {d) ; llOU 275.

Action, 8 I 28 ; 835 | 15.

Estate, 544 ? 98.

Partnei'S, appointment as between,
875 (2).

Party to suit in equity, 411 ?| 711-713.

Trust property, disposal of by, 967 I

99-101.

Recognizance, 77 VI; 132 U 311-313;
262 (c); 519 {b).

See Bail.

Reconveyance, 782 (c).

Record.
Amendments, see.

Certificate of, 132 U 314, 315.

Criminal, 263(1); 270^317; 271 {h).

Deeds, 193 {d)-{f).
Estoppel by, 469 I.

Evidence, as, 495 (c).

Exemplifications, see.

Forcible entry, in, 572 (7).

Full faith to public, 150 ^? 29-40.

Justices docket, 691 XI.
Mortgages, 767 II.

Trial by, 1076 (c).

Recorder, powers of, 164 ^§ 30-33 ; 672

^^ 4-9.

Recording.
Execution, 527 II.

Registration, see.

Road return, 950 (s).

Recoupment, 99 § 68 ; 981.

Recovery.
Action, .see.

Assessments, of, 821 (4).

At law, as a bar, 288 (2).

Costs, of, 239 {h); 457 (4).

Distributive share, of, 315 (c).

Dower, 334 VI.
Effect of, in tort, 274 § 9.

Legacy, of, 730 XII.
Possession, of, 708 IV.
Rent, of, 707 {e).

Recrimination, 320 ? 76 ; 324 ? 152.

Redemption, 333 ? 99 ; 335 (6) ; 785 VII

;

822 § 392 ; 1057 U 293, 294.

Re-entry, 708 {b).
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Re-exatiiimition of witness.—Residuary

Re-examination of witness, 520(4). '

References, 1 lU i i') ; 44:2 1 /) ; 701 XIII

;

01 s XIV.
Re-flling chattel mortgage, 790 (h).

Reforming contracts, 393 (r).

Refunding bond, 3 Ml ; 315 [d) ; 731

^i 128-J-284.

Refusal of injunction, 620 (2).

Registration.
Assignment in bankruptcy, 79 I 15.

Deeds, 193 [d]-(J).
Mortgages, 707 II.

Record, see.

Rehearing.
Efiuity, in, 445 [k).

Law, at, 921 (;).

Relators.
Costs, right to, 274 g 4.

Necessarv, when, 214 §? 98-101 ; 618

?H-5f 923 (?)).

Re-instatement of appeal, 119 ^7

;

078 (0,1.

Release.
Bond, of, 103 U 137-141.

Contingent remainder transferred by,

938 I 18.

Conveyance, from, 382 U 170-174.

Damages, of, 280 (6).

Debtor, of, 287 (e).

Deed, of, 190 || 45, 46 ; 197 U 170-173
;

204 I 290 ; 207 ? 31S.

Denial of knowledge of, 426 ? 903.

Dower, of, 329 (e) ; 330 I 48.

Errors, of, 123 § 113.

Estoppelby, 472 (/).
j

Fraud in. 330 | 48. I

Lease, from, 705 (c).

Mortgage, of, 290 § 29 ; 382 ?g 170-174

;

782 (c).

Pleaded, how, 30 | 144.

Promissory note, 91 | 132 ; 95 H 186-

187.

Share, of, 565 I 476.

Surety, of, 1035 III.

Relevancy of evidence, 509 (c\.

Relief, equitable.
Attachment, in, 67 [h).

Award, as to, 48 [d).

Covenants, as to, 253 (6) ; 375 ? 49.

Eminent domain, in, 369 (m).

Fraudulent deeds, against, 591 V.
Grounds of, 373 I ; 375 II.

Judgments, against, 394 is).

Partition, 864 (c).

Poor, of, 900 III.

Prayer, for, 421 (vij; 450 (n) ; lol2

§260.
Trusts, enforcing, 1098 IX.

Religious.
Belief as affecting-

Construction of will, 1137 (5).

Custody of children, 326 ? 202a.

Witnesses' competency, 517 ^? 717,

718. 723.

Corporations. 375 | 44 ; 934.

Principles, 375 § 42.

Remainders, 937.

Remaindermen, action by, 8 2 26.

Remanding cause, '6'i a 45-47; 131 25
2S7, 2S8; 467 ii 147-150.

Remittitur, 37 «i| 45, 46; 38 ^? 79-81;
i;!l i!2 287,288; 843 ^07.

RemovaL
(^HM.-^es, of, 248 {d) ; 346 ^^ 37-40.

E.xecutors, of, 543 III.

Guardian, of, 614 (6).

Poor, of, 25? 18; 899 II.

Tru.-^tee, of, 1089 III.

Renewal of partnership, 870 {d).

Rent, 705 III.

Accruing alter landlord's death, 308 ^l

135, 136; 547 U 146, 147.

After insolvency, 229 §? 368, 369.

Charge, 206^309; 345 (1).

Priority, see.

Recovered in equity, 375 § 40.

Renunciation of executor, 543 III.

Repairing.
Uri.l-.-, ni (b), (c).

Highways, S j! IS; <joi TV.
Repeal of statute, 1030 III.

Repleader, 890 ^ 254.

Repledging mortgage, 767 (ij.

Replevin, 278 (6); 939.

Replication.
Equity, in, 431 {e).

Law, at, 895 V.
Replevin, in, 941 (2).

Trespass, in, 1072 (c).

Reports. '

Auditors. 69 U 153-157.

Cases, etc., 942.

Commissioners, 814 (4).

Judge, of, of issue at law, 449 ^ 1356,
1357.

Masters', 443 (2).

Referees, of, 919 ?| 152-154: 701

H 710-718.

Representations

.

Estoppel by, 480 (7).

Insurance, in, 649 (b).

Sales, at, 962 ?§ 7-9.

Representatives, assessment, 1042 (2).

Reputation.
See Character.

Resale.
Ground of, 396 {t).

Loss on, 279 § 97 ; 964 ^| 47-o4.

Rescission.
Contract, of, 184VI ; 533 ? 113.

Fraud, in case of, 576 | 35.

How pleaded, 61 | 81.

Rescue, 261 iee) ; 985 § 20.

Resentence, 270 § 320.

Reservation.
Deed, in, 198 (3) ; 201 | 238: 289 (6).

Lease, in, 353 f 161.

Kent, of, 705 [a).

Res gestae, 488 IV.
Residence.

Legal, 327.

Petitioner for divorce, 316 I.

Voter, of, 356 U 1-3.

Residuary.
Bequest, 728 X.
Devise, 304 (e).
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Kesignation,—Scire facias.

Resignation, 214 U 103, li)4 ; 954 (1).

Resolutions.
Common council, of, 79G (6).

Corporationg. of, 219 (c).

Responsive answer, 426 §| 906, 907, 912,

919-921.

Restitution. 130
'i
265; 131 U 289-295;

355 (/fc); 5'Mie); 572 2| 76-78.

Restraint of trade, 179 (2).

Resulting trust, 585 U 25-28; 1086 (a)-

Retainer, by executors, 548 U 160-164.

Retaining- cause, in equity, 373 U
13-lS; 447 (e).

Retaxation.
As-sessments, of, 822 (5).

Costs, of, 238 {/).
Retirement of partner, 874 (g).

Retraction of dedication, 290 § 22.

Retrospective.
Amendments, see.

Statute, 159 (3) ; 160 (5) ; 215 | 12.5
;

736^32; 1020(7).
Returns.

Depositions, of. 514 (c).

Elections, of, 356 ^« 10-13, 21.

Road, of, 948 (5) ; 950 (/) ; 951 (6).

Surveyors, as evidence, 497 ?§ 311,

312.

W^u^, ••>' .

.

Of judgment, 1.30 (h) ; 271 §§ 341, 342
;

467 (i).'
Setting aside judgment, see.

fleversion, 305 (/).

Reversioner.
Action bv, 8 i/i 21. 23, 2.5.

Assessment of, 820 § 371.

Rights of, 309 ^ 151.

Review.
Bill of, 421 (2).

Commissioners' award, 367 [h).

Freeholders' proceedings, of, 121 (<;)

;

950 III.

Road matters, as to, 130 U 258-262.

Surveyors' proceedings, 121 (y) ; 950
III.

Revival.
Injunctions, of, 640 {d).

Judgments, of, 130 § 273 ; 980 (b).

Suit, of, 3 II.

Revision of laws, 1022 (9).

Revocation.
Agency, of, 17 (c).

Power of attorney, of, 911 | 123.

Trusts, see.

Will, of, 1132 IV.
Reward, 943.

Rights and privileges, of persons,
151 (a).

Riots, 261 (^).
Riparian rights, 160 ? 205 ; 1115 I.

Risk, increase of, 051 [e).

Rivers.
liouiularies on, 105 (a).

Delaware, see.

Esisement in, 337 I.

Hudson, see.

Water-rights, see.

Roads.
Bridges over, 114 III.

Certiorari as to, 120 (d).

Crossings, 290 ^ 24; 931 {e) ; 950 (g).

Ea.sement, see.

JurisdictVon of court, 798 ? 5 ; 945 (6).

Route of railroad, 928 (a).

Rule.
Affidavit to obtain, 921 | 188.

Arbibration, making. 42 (c).

Cause, to show, 837 ; 918 U 123, 124.

Discharge of, for negligence, 921 § 191.

Equity, in, 454 (q).

Law, at, 912 U 13, 14 ; 920 (e).

Plead, to, 914 U 48-58.

Rulings, error in, 459 (i).

Sales.
Agent, through, 17 U 1-3.

Bills, and notes, 87 (c).

Chattels, 957.

Assumpsit for, 57 (a).

Auditors, by, 70 U 159, 104. -

Contract, 957 laj.

E.xecution, under, 535 (h).

Statute of frauds, 581 (e).

Injunctions to restrain, 627 {g).

Lands, 961.

Assignees, 55 |? 45-49.

Auditors, 70 U 158-166.

Decedents. 55t> le).

Infants, 616 V.
Orphans court, by, 198 U 187, 188

;

550 (e).

Power to sell. 903 {«).

Private, 969 II.

Restraining, 627 {g); 908 § 77;

967 i 108.

Setting aside, 3% (0-
Sheriff's, 961 I.

Statute of frauds. 580 (c).

Taxes, for, 1056 IV.
Trustees, 908 (c).

Salvage, 992 U 41-48.

Satisfaction.
Accord and, 5.

Judgment. .535 (i); 661 IV.
Les^aov, 726 (e).

Mortgage, 389 U 289-306 ; 780 VI.

Payment, see.

Presumption, see.

Scandal.
Answer in equity, 427 (iii).

Bill in equity, 419 (ii).

Schools, 977.

Scienter.
Civil cases, in, 33 U ; 576 ^ 51 ; 959 3?

48, 49.

Criminal cases, in. 265 'i 214; 267 §?

249-263.

Scire facias, 979.

Attachment. 70 ?^ 175-188.

Bail, 77 U 2^3-25.

Justices court. 72 ? 204 ; 690 U 489-491.

I'leading, .565 ? 472.

Recognizance, 262 ^g 156, 159, 167.
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-il 1\ flUT.-

Scrivener, li:« i; 15't; 1140 ^ l>72.

Scroll, in; ;>;>; 174 i 154.

Sea, 247 § i;?7.

Sre Dangers.
Sea shore, 1115 I.

Seal.
Bonds, 9G ^§ 5-7.

Corporiition. 218 (/>).

Evidence, 218 U 177-182 ; 498
'i
349.

Grant, 187 ^2; 188 ? 28.

Power, on, 17 | 2; 902 ? 1
I
006 g 50.

Presumption, s^'f.

'

Sninnion.s, 675 | 84.

Venire, 686 § 378.

Sealed bills, 97 III.

Sealing bill of exceptions, 525 111.

Searches, 240 ? 3; 7t;.S >^. 12:5.

Secondary evidence, 505 X.
Security.

Cost.s, 236 [a] ; 456 (2).

Injunction, 629 [h].

Purchase money, 1013 {h}.

Seduction.
Damages, 274 U 7, 8.

Infants, 613 (e).

Seizin.
Covenant, 249 (1).

Dower, 329 11.

Forcible entry. 570 ? 26.

Severance, 343 U 93-95.

Transitory. 192 § 85.

Unity, 343 g 92.

Seizure ofvessel, 134 1^ 8-11; 991 1^ 51-53.

Self-defence, 259 p 94. 95.

Seller's obligations, 958 {e).

Sentence, 270 {;/}; ii7U 338.

Separate damages, 281 1 124.

Separation, articles of, 318 § 36; 325 §

184 ; 596 g^ 14-16.

Sequestration, 198 1 197.

Servant.
Abduction, see.

Master and, 748.

Service.
Acknowledgment, see.

Capias ad sat., 530 (a).

Certiorari. 126 (c).

Declaration, 914 ^ 46.

Defective, 758 ? 87.

Fieri facias, 531 (c).

Habea.s corpus, 593 (a).

Injunction, 633 ib).

Joint debtors, .Ke.

Mandamus, 746 (e).

Notice, see.

Proce.'Ss

—

Attachment, 63 II.

Attorney, on, 73 § 6.

Corporations, 223 ^ 261-271.

Di.s(jualiried otlicpr, bv. 14«"> ^? (>-8

;

207 ^ 2.

Equity, see.

.Justices court, 675 II.

Law, at, 879 I 11; 913 (6).

Publication, see.

Rules, 914 ?^ 54-57 ; 921 §? 181-184.

State, out of, 980 § 17.

Township, on, 913 § 32.

Service

—

Continned.
Si'ttlemont, to gain, 891) i1.

Sul)p(ona, see.

Writs, see.

Set-oflf, 277 B. 48, 49 ; 981.

Costs, 239 (</).

Insolvent corporations, 227 ^J 334-336.
Setting aside.

AssessnuMilsfor improyeiHi'iit* ^i''i.''''i

Attachment, 66 III
Award, 45 IV.

Decree, 437 ? 1116 ; 452 (2j.

Deed, 380 [e).

Execution, 537 VI I J.

Executor's account, 562 (4),

Jud<rment, 354 ?§ 180-185; 665 (c)

;

917 XIII.
Order of sessions, 29 § 22S; 133 § 329.

Probate, 1135 (/).
Referee's report, 354 § 189; 919 ??

152-154.

Road return, 950 III.

Sales, 396 [t] ; 563 § 431 ; 908 (ci.

Verdict, 269 | 295 ; 837.

Writ of possession, 355 B. 203-207.
Settlement. v.

Accounts,6?10; 92^46; 287|62; 380(o).

Apprentice's, 899 (4).

Bastard's, 83 (h).

Executor's, 562 (4).

Idiot's, 899 ? 21.

Lunatic's, 240 ^ 1, 2.

Marriage, see.

Poor, 898 I.

Presumption, see.

Several pleas, 894 IV.
Sewers, 806 'ii 122-129; ml n l;i>^'141

;

817 ^ 318 ; 819 « 352 ; 820 i. 360.

Shelly's Case, 938 ^ 6; 1139 U 253-2;55.

Sheriff, 966 (6); 984.

Deed, 496^304; 968 [e).

Escape, see.

Pari v. 414 §1708-710.
Writs, see.

Shipping, 21 U 78. 79 ; 9iHJ.

Sidewalks, 9 I 44; 816 ? 299 ; 817 k
•*-

834 U 1, 2.

Signing.
Acceptance of bill, 86 ^ 39-41.

Agent, 21 g§60, 74; d^ 'i 17.

Apprentice, 39 B, 1-3.

Bill of exchange, 85 U 17-20.

Bill of exceptions, 52-5 HI.
Contract, 166 | 2; 170 (h) ; 994 (a).

Decree. 451 ^ 1396 ; 452 ? 1420.

Deed, 188
'i 24; 190 IV; 341 §67.

.Judgment. 494 ^ 273.

Mortgage, 762 g 23.

Ordinance, 809 >A 180-187.

Statute of frauds. Avithin, 581 III.

Statutes, 497 ?? 329-;333.

Township record. 1064 ? 35.

Will, 1130 id).

Signature.
Counsel, 421 (vii).

Judgment record, 271 (/').

I'rinted, 88 ^ 66 ; 484 §48; 963 | 24.

Proof of, 512 XIV.
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Si militer.—Support.

Similiter, 29 ^ 97 ; 33 i 214; 890 3? 144,

14").

Slander, 731.

iJiunages, 276 U .-'.1-32, 43.

Evidence, 276 'ii
81-33.

Slaves, 993.

Smuggling', W-2 H 53-56.

Solicitor, 72

Special.
Av. Jill : r dnniage, 280 (a).

Bail, /'•; IV.

CounU, 839 {e).

Do.ituurcr, 894 2 232.

Multrr, notice of, 893 ((ij.

P!^;^- in bar, 892 (4).

Tjij verse, 890 U 2-50, 251.

Vrnlict, 1079 § 03.

Specifications of contract, 755 {d).

Specific legacy, 712 1.

Specific performance, 435 g 1085; 907

i 72 ; 9VI4.

Spoliation of will, 49J § 197; 1133 V.
Srf. Alleration.

Stale claim, 435 §^ 1084-1080 ; 991 ? 22.

Set' Lache.s.

Stamps, revenue, 187 U 330, 331; 231
^ 14.

State.
lioundarv, 104 (a).

Case. oC28 ? 93 ; 127 M 80; l.^S U
;V2;)-327.

Con.-iiiiition, 151 III.

Demand, of, 435 U) ; 078 (»)•; -'HOI U
272-278. •

•

Esisenient. 337 II.

Powers of, 149 § 7, II.

Prison, 166 g 10.

Title to lancls under water, 1115 («).

Statement of cause, 50 (c) ; 888 {d).

Statutes.
Bankruptcy, 78 1.

Construction, 1018 I.

Directory, 63 § 42; 70 | 178; 189 ? 30;
210 ? 39; 212 ? 82; 431 ^ 1010; 799
<i 21 ; 1025 <( 140.

Evidence, 482 ^^ 6, 7 ; 498 ?^ 346-348.
Foreign, nee.

Insolvencv, 643 I.

Mandatory. 192 § 92; 549 ^ 193; 680

« 379.

One object, to embrace, 160 (6).

Operation, 1029 11.

Pleading

—

Action.s on statutes, see.

Frauds and perjiuies, see.

Limitations, see.

PowtT of courta over, 102 ^ 234-245;
10] S la).

Private, 1032 IV.
Repeal, 1030 111.

Ketro.sj>cctive, see.

Taxes, 1039 I.

Vnitpd States, 1032 VI.
Cviiy, 1102 I.

Staying.
Action

—

Cuiu-t, by, 921 {h).

Parties, by, 171 i 86.

Staying

—

Continued.
Ejectment, 351 {g\.

J^quitv, in, 400 [u).

E.xecution, 536 VII j 691 (6).

Foreclosure, 794 [j).

Step-child, 171 U 93, 94.

Stock, 04 >d 01. 62 ; 210 III ; 377 g 88.

Stockholders' rights, 226 VI; 927 (ii).

Stranger to suit, 416 [d); 570 % 32;
l<i()s liii).

Street.
Boundary on, 105 (c).

Highway, see.

Power of common council, 803 (2)

;

930 (ii).

Railroad, 156 § 132; 835 | 22; 928 (2);
929 (c).

Strikes, 25(5 ? 34.

Striking out pleas, etc., 886 2 73 ; 894
<; 227 ; 896 (c).

Struck jury, 270 g 309; 668 (6).

Subj ect-matter.
Jurisdiction as to, 242 (c).

Statute, in construing. 1026 (3).

Submission to arbitration, 41 I.

Subpoena.
Answer, to, 431 (a).

Witness, for, 518 (a).

Subrogation, 286 [d\\ 374 g 34 ; 1037 (6).

Subscribing witness.
Sre ^^'itnesses.

Subscription for stock, 210 (a).

Subsequent condition, 140 III.

Sufficiency.
Evidence, see.

State of demand, of, 678 (1).

Title, 347 ib).

Summary proceedings.
Error, as grovuid of, 464 (6).

Possession, to recover, 709 (c).

Summons.
Ejectment, in, 349 (a).

Forcible entry, in, 571 (4).

Justices court, in, 675 (a).

Mechanics lien, on, 758 [b).

Process, see.

Writs, nee.

Sunday.
Contracts made on, 86 ^ 33 ; 181 (3);

185 § 299.

(\)ntracts performed on, 183 | 257.

Date, see.

Judgment on. 689 § 453.
Verdict on, 845 § 151.

Supersedeas.
Attachment, in, 72 I 208.

Certiorari, 126 (o).

Error, 4t)4 II.

Lunacy, 742 [e).

Supplemental.
Answer, 429 (2).

Bill, '.\S\ ^ 211 : 405 U 547, 548; 421 (2)

;

437 i 1319.

Supplementary proceedings on exe-
cution, 381 {g) ; 498 | 346 ; 538 IX.

Support.
Infant, see.

Lateral, 275 U7; 339 § 39.
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Si
1 1 nemo c-ourt.—Title.

Supreme court.
Stiite, 244 (8).

United States, 248 {c).

Surety.
Constable's, 147 II.

Cuntnict of, 1033 I.

County collectors', 240 ^ 7

Discharge and release, 24 I 23; Kt."..")

III.

Estoppel, 471 (6).

Liiil)ility, 1033 II.

Parties, 414 (13).

Rights, 103G IV.
SherilV's, 989 (c).

Usury set up by, 1110 ij 114.

Surgeon as expert, 520 ^d 783 -78(j.

Surplusage, 884 (e).

Surplus money, 536 [k] ; 967 § 106.

Surprise.
New trial, for, 688 U 413-419; 845 ((/).

Opening decree for, 452 (2).

Judgment for, 017 H 107, 114.

Sale set aside for, 397 U 424, 429, 434,

440-443, 460.

'I'ransfer of note aftected by, 94 ^ 1«3.

Surrender.
'_ Abandonment, see.

Contract, of, 184 | 287.

Debtor, of, 77^? 17, 18.

Easement, of, 290 9. 33.

Lease, of, 672 § 67.

Survey.
Conveyance, 189 2| 38-41.

Eminent domain, 368 {h) ; 928 (1 ).

Surveyors.
Declarations by, 107 U 67, 68.

Highway, of, 946 (c).

Survivorship between husband and
wife, 600 'i'i

69-78.

Swearing.
Appraisers, 39 ? 4.

Arbitrators, 42 U 16-21.

Commissioners, 813 §g 249, 250.

Jury, 669 (6).

Penalty for, 880 g? 40-42.

Perjury, see.

Witnesses, 16 III; 519 (1).

Surrogate.
Appeal from, 37 ^ 51.

Appointment, 246 U 107-109.
Administration, granting, 539 (6).

Probate, 1133 (a).

T.

Tales, 269 ? 304; 671 {d) ; 686 ^ 386.

Taverns, 642.

Taxation of costs, 238 (/) ; 457 (4).

Tax-deeds, 144 g 14.

Taxes, 1039.

Bank stock, 143 H
Bounty, for, 108 I.

Certiorari, reviewed l)y, 119 (c).

Dog, 34 I 14 ; 1042 § 45.

Mortgages, constitutionalitv of, 160 ^

201.

Payment, 8 § 14.

Road, working out, 954 (6).

Teacher, school, oT'.' < .''i >ii

Tenancy, 703 I.

Tenant, 703.

Tenant for life, 310 gj ir)3-io4.

TenantH in common, 188 § 2.'!: 345 (5)

;

939 f, 4 ; 1059.
Parlies to suit in equity, 41t i

Ten pins, 181 ? 224; 259 U 103, 101,

Tender, 2.".8 (o ; looo.

Bank bills, of, 92 ^ 133.

Deed, of, 973 § 205-211.
(ioods, of, 957 i 1.

Terms.
of jimendinent, 32 {i<).

Oyer and (crminor, 247 ^ 132.

Testamentary

.

Capacity. 1124 T.

(Juardiiin, 613 (1 1.

Testator, declarations of, 4k6 (/j)
;

1127 (4j.

Threats, 259 ^ 98; 276 ? 40.

Time.
Accrual of action, see.

Advertising sale of land, 962 ^? 16, 17.

Application, of, 944 ? 9.

Averments as to, 883 (3).

Award, of making, 43 (a).

Cajjacity, of, 1128 (d).

Computatit)n of, 169 2 54; 4.>")
i 14t)2;

914 <i 45.

Continuance of contract, 166 f 10.

1 )ate, see.

Essence of contract, 1?^
"

'••' • ''"'/!> '.\

56; 998 (/); 1014.

Fraction of day, 911 i
'.',.

Powers, of executing, 907 (2).

Presumption, see. .

Title. '

Absence of, 204 §§ 284, 285.

Allegations a-s to, 883 (3).

Bringing, in question, 231 (c) ; 674 (r)
;

684 (c).

Burden of proof on averment of, 492

§? 220-222. •

Contracts as to, 970 (6).

(Jovenants of, 249 (a).

Defective, cured by legislation, 198

^ 188; 910ni«-
Depositing deeds of, 765 (/).
Doubtful, non-perf<irmanco . r ...i,-

tract when, 1010 (d).

Failure of, 198 ^ 196.

Foreclosure, on, 594 U 5-8.

Fraud as to, 958 U 18-20.

Goods, of, 274 ^ 9; 941 (c) ; 957 (ft);

1068 (1); 1081 (c).

.lustices court, in, 674 (c).

Lands, of, 187 U .VIO ; 201 {4) : 204 |

294 ; 348 III ; 351 (h) ; 376 ?^ 5(3-68
;

448 jJ? 13-40; 971 (6); 1068 (2).

Legislature validating, 198 § 188; 910

'i
118.

Outstanding, .349 ?^ 89-93.

Personal property, 505 ? .508 ; 902 ? 8.

Plea of, 684 (c).

J'leuding, 882 (2).

I'ossession, by pari \ ""i "'" f'"l- ^ "'^6.

Presumption, see.
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Title—Usury,

Title— C'a>

lalo, of, 967 (d>

Stat 11 1«-

v:-
Sut'

Ti.

lo7 160, I'll ;

(. 847 (h).

]cm{d).
agreement, eflPect a:* t.>.

•;.., . , ...»-14.

Ves^. I -d7 §1; 99(3 2H-6.
W:ii. !• if lands under, 111.") J,.

^^ :
• li. -f, 134? 8.

Toll bridges, 113 (6).

Tolls, r-'T \ 5; 135 § 5; 879 | 4; 927 (7);
J-WJ \\ 244, 24.5, 250.

Torta.
Adnii.s.**ion of one tort-feai>or, 485, l\

69, 72.

Arrest for, 49(d); 676 2126.
Corj^^ioration, ^e.

Damage for, without malice, 274 \ 3

;

277 II-IV.
Disconiinn.inc* in, 915 \\ 68-70.

Infimts, of, 609 (6i..

Purchaser, against, 977 ? 252.

Servants, of, 748 (a>.

Slierilfs. of. 986 {a .

Townships, HJ62.

Boundary of, 104 (6).

Clerk, see.

Committee, nee.

Liability for non-payment, 8 | 20.

Liahilitv for non-repair of roads in,

9.55 {d).

Poor, H^'p..

Trades. *

Agreements in re.straint of, 179 (2 .

Taxes on, 1042 (4).

Transcripts.
Evidence. a.<, 493 (h).

Ju*tic.e's docket, of^ 691 XI.
Practice as to, 449 ? 1360; 916 VIII.

Transfer.
Bills and notes, of, 87 II.

Arori-.-iv:. . of. 700 111.

Set i-ise, 94 § 183.

St.. „ .'.

Title <.l ciiitiiel.-, 274 ^9; 957 (6).

Transitory actions, venue in, 887 (2i.

Traverse.
Inducement, <rf matter of, 883 (6).

Inquisition of lunacy, 742 (d).

Treason, 244 | 56; 2t)l uig).

Treaties, 1(h>4.

Treatises, '.»42.

Treble costs, 238 (c).

Trees, s j. 17; 275 § 2t); 3:^3 \ 102; 368
^ 192; hiP, I 123: It.V' Vi ?,i\ 'X: ItV.r)

^65.
A/enton, 833 'v

llespass, 134 I}, 4-7 ; 662 (iv
i ; 1065.

\' ftf-rnent, 1 \ 5.

.'< in,277(a); 278 (o): 1074 IV.
; A- in. 312 g? 1,2; 1072 III.

Pica ;ti, J5^_«2(v); 1071 (6).

Eestraint of, 402 (vj ; 624 (d).

Trespass—Con tin tied.

Tu person, 9? 34; 1066 (Ij.

Venue in. 8.^7 (1).

Trespass on the case, 12.

Trial, lu75.

Apj.eal, of. 696 (2).

Bar, at, 1076 (a).

Cliallenge, of, 670 (3i.

Criminal, 267 {ej.

Inspection, by, 1076 (e).

Issue at law, of, 448 (m).
Judge, by, 1076 (6).

Jury, by, 151 § 52; 152 (2) ; 668.

Justices court, in, 686 VII.
Lunacy, of, 741 (c).

New, 270(/); 698 (6); 837.

PractiQe, 1076 II, III.

Proviso, by, 1076 (g .

Record, 1076 (c).

Witnesses, by, 335 g 136; 1076 (d).

Trover, 682 (v); 1080.
Dam:iges, in, 278 (a).

Trustees, 1083.

Parties in equity, as, 415 (13).

Purchasing at own sales, 908 (c).

?uits between. 374 § 32.

Trusts, 189 I 36; 198 g 191; 1005 Ip);
loas.

EnforcemeiU.198 ? 198; 1098 (a).

FrAuds, statute of, 578 (c).

Limitations, statute of, 736 [d].

Tug boats, 13.5 ? 3 ; 992 § 36.

Turnpikes, 112 118 ; 804 n05 ; 956 VI

;

• l<>i3 g 61.

Sep Tolls.

Two justices, court of, 247 (1).

U.

Ultra vires, 31 § 169 ; SO ? 7 ; 91 2 125

;

117 ? 24 ; 174 i 147 ; 216 U 137-154a;
224 >< 277.

Unconscionable bargains, 374 2 29;
3S1 ni^: 3S8? 271; 1007 (2).

Undue influence, Shs ^ 271 ; 1138 II.

Union, >*o8 iz;.

United States.
Admiralty, see.

Constitution, 149 II; 1032 VI.
CourL^ 242 §§ 19-25; 247 III.

License, »ee.

Stamps, Sep.

Statutes, 1032 VI.
Unliquidated damages, 276 {^).

Unrecorded deed, VXi M04; 195 (e);

1!XJ g^ 156, 157.

Until, 169 ? .54.

Usage, 273; 1022 .81.

Use and occupation, 333 § 103; 707 (1).

User, 290 i 31 ; 291 |§ 45-48; 338 (6).

Uses, statute of, 197 U 17rHSl; 204

i 21'2; lo84(3).

Usury, 144 g 2-5 ; 1102.

Mistake, in, 379 ? 118.

Pleading, 60 § 69.

Presumption, see.
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Vacating^ Toadt.^'WArranty.

V.

Vacating roads, 945 ^^ ;i7-4<i.

Vagrants, 111").

Valuation under tax law^e, lt)46 y<:\.

Variance, H.S5i/): 1118.

Aciiuittal. oil accutuiit of, 152 § 81.

Awards, in, 4o § 8(».

Charge in bill and proof, between, 3li2

^? 121-1 25«; 418 | 769; 437 R
1187-1188.

Circuit record and declaration, QK)

?87.
Declaration and writ, in, 77 ?! 19;
682 (3).

Evidence, as to, 92 ? 136 ; 93 U 15^160;
322^? 121-125; 509 {d}.

Indictment and evidence, between,
267 §? 261-265, 275.

Pleading, iu. 8&5 (/>.
Process, between, and copy, 676 ^ 106.

Record, 916 | 87.

Return of surveyors. 951 (1). •

Sheriffs deetl. 968 | 121.

Variation of written contract by
parol, 502 IX; 10U2 (j>.

Vendee.
Application ofpurchase money, 907(3).

Rights and obligations of, 974 (d).

Vendor, 958 (c).

Lien, 972 U 184-200.

Parties in equity, 416 (15).

Rights and obligations of, 972 (c).

Venire, 146 § 7 ; 669 (a) ; 686 VI.
Amendment of, 25 3| 11, 12.

De novo, 837.

Venue.
Civil cases, in, 242 'R 16, 17; 887 (6).

Criminal cases, in, 266 §^ 232-23.5.

Evidence, to change, 487 § 120.

Veracity, 522 (7).

Verdict, 1079 U 63-80.

Amendment of, 24 (rf).

Costs on, 232(a).
Criminal cases, 268 (2).

Defects cured by, 207 ? 2; 886 (t).

Ejectment, in, 353 {i).

Evidence, against, 843 (e).

Evidence, as, 267 | 260; 494 ^ 276.

Excessive damages, 842 {d).

Inadequate damages, 842 {d).

Indictment, on, 268 (2).

Justicas court, 688 VIII.
Replevin, in, 942 {d).

Special, 1079 § 63.

Verification, 427 U 931, 932; 428 (vi) ;

440 U 1190-1192.

Vessel.
See Shipping.

Vested legacy, 315 >^ 23 ; 713 II.

Remainder, 203 ^ 272; 293 § 5;

294 ^ 13 ; 299 U 29-33 ; a37 I.

Rights, 160 (5) ; 227 § 31 : 1031 U 267-

276.

Videlicet, 887 | 97.

View.
Jury of, 668 («).

Obstructing, 10 ? 53.

83*

Void devise. 305 III

Voidable.
(V.iilracts, 166 (6); l>t ', L'7'.» : 1^14 ?

110; 608 I.

Detds. 187 «« 11-14; 609 11.

Elertidii, :V]C>>/, 23
Voir dire, 670 g^ 59, 60.

Voluntary.
Cunvcvance, 64 ^/ 'U }'<u y-i,

-j' ,

587 U.
Payment, s^e.

Voting.
Elections, ho'.

Illegally, 261 {hh} ; 880 ^ 34.

W
Wages, 40 ^ 30 ; 79 ^ 2u ; 749 II.

Lien for, 991 §§ 28-31.

Wagers. 59 ^. 4.5 ; 647 §^ 1-3.

Waiver, 1114.

Acceptance of bill, 92 g 142.

Appearance, by, 4^ U 1034, 10.35 :

677 IV ; 913 §^< 39. 40.

Bail, of, 77 ^ 14; 04-5^ 38.

Commissioners to condemn land, 370 2

212.

Condition, of, 141 IV.
Covenant, of, 249 | 4.

Defects, of—
Distress, 313 ? 4.

Form, 812 i 215.

Municipal improvemenis, ttl2 i^

226-231.

Pleading, 731 § 283 ; 886 (A).

Process, .531 ^ 79 ; 677 ^ 142

;

913 IV.
Title, 971 (2).

Exceptions, of, 130 § 254; 37". i 3,s.

Forfeiture, of, 787 (6).

Jury trial, of, 152 § 76.

Notice,' of, 90 §? 100-104 ; 812 J§ 226-

231.

Objections to evidence, of, 442 2 1219
;

520 I 778.

Performance of contract, of, 932 (ii).

Pleading, bv, 430 ? 987; 893 g 201.

Prepayment, of, .359
f
40.

Statutory action, 11
'i SS.

Tort, of, 1U «7 ; 59 | 48.

War, contracts during, 22 i/< •:. ,

180 (3); 648^^7-10.
Ward.

iS^f- Guardian.
Warrant.

Alias, 1(3.55 | 262.

Arrest, for, 2<32 (a).

Justices court, in, 676 (6).

Warranty,
Covenant of, 249 (5).

Damage in case of, 279 (a).

Insurance, in, 648 | 15a; 649 (6).

Land agreed to be conveyed, 1010 (3).

Quality of chattels, 959 (li) ; 960 ? 60.

Title of chattels, 9,59 (i).
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Waste.—-Writs hjuI returns.

Waste, 8 § 24 ; 310 ^ K4 ; 3lS | 190

;

?js 102, 104-107: W2 («;) ; 626

771 (6); 1114.

Rule to stay, di-. liartjed, 921 § i;tl

Water and water-rights, 9 § 33;

Ul; 1115.

Abateiunif '' Action, 1 <! 2.

BouikImv
Pisberit--. u--

Njivig..!'u:i, S48 I.

Oci-upHtJon of lands under -J^- -

03<> i/ij.

Shi
I
'ping, see.

Watercourse.
In-iuKiary, as, 105 (6).

Bridges over, 114 III.

itight to water of, 1118 (a).

Way going crops.
Emhiementij, see.

Execution as affected bv, 962 | 13.

Tenant's right to, 710 {it).

Ways.
Highways, see.

NecessJiy^ of, 341 (2).

Private, 339 II ; 341 [h] ; 835^ 18.

Public, 337 1

Roads, see.

Weights and measures, 151 ^51.
Wharfage, 9<)2 I 33; 1118 U 32^1.
Widows, rights of, 3.S2 IV.

Wife.
See Husband.

Wills, 403 (:r); 112.'..

Devise, see.

Evidence, value as, 352 ^ 135 ; 498
E.xeeution, prPpnmption from,

^ 1S9;

J- ,
,;-..;,_rli <ip,>

Legacy, .-iei

.

Probate, see.

Withdrawing pleas, etc., n-) loi

Witnesses
Admissions by, 486 (/), [g).

Arbitrators, before, 43 I 26.

Attendance of, 51S XVII I.

Attorney, see.

Capacity, 517 (cj.

Committing contempt, 163 (b).

Compet^^ncv of, 515 XVIII.
Cre^hbilitv."522 (7).

Duty, 1130 (/•).

Evidence, see.

Examination of-

Crfmiiial cases, in, 26;t
j;

•_'!'«).

Equitv, in, 441 (6).

Law, at, 519 XIX.
Master, before, 320 ^ 80.

Experts, 520 (5) ; 1128 (5).

Fees of, 519 (c).

fJovpriiiM- :i^ ir.1 aa 22.^. 224.

833
{e):

[c).

490 1

Witnesses

—

Continued.

Husband and wife. 607 U 194-21(1.

Infamy, 517 (rf).

Jurors etc, as, 517 (e) ; 841 § 76.

Privilege of, 49 ? 18; 519 [d).

Privileged communications, 521 (iii),

(Qualifications, see.

Subscribing, 190 ^ 52 ; 198 1 102 ; 512 [a)
;

845 § 148; 112(5 (2); 1130 (e), (/).
Trial by, 335 ? 156 ; 1076 (d).

Words, 173 (2); 1!.*6(1); 291; 1022 (1);

1027 Ul)\ 1138(7).
Work and labor, 57 (/>i: •» ? 79; 750

;; 25.

Workhouse, 1113 H 3-5.

Working.
R..ad.^ 954 IV.
Out road tax, 954 (/)).

Worship, 936 11.

Wrecks, indictment for, 260 ? 112.

Writs and returns.
Acknowledgment, see.

.A. ffi davits, see.

Amendment of, 25 (a) ; 30 \a).

Aasistance, of, 458 (a).

Attachment, execution of, 'r'^'" ''• 7 J

^? 198-200.

Setting aside, 66 III.

Ca. rea., 912 ^? 20, 21

.

Ca. sa., 530 IV.
Certiorari

—

Dismissing, 131 (^).

Form, 124 (6).

Return, 126 {d}.

Service, 126 (c).

Contradicting, 493 U 240-243 ; 676 ? 124.

Ejectment, in, 349 IV.
Eloign ment, 940 ? 19.

Equity, in, 431 (a); 912 III.

Evidence, as, 493 (a).

Errt)r, of, 465 [c). [d).

Fi. fa., 531 V; 535 (i).

Forcible entry, 571 (4).

Form and validity of, 912(rt).

Halieas corpus, 5*92.

Injunction and subpoena, 633 {h).

Inquiry, of, 281 U 117-120; 915 VI i.

Lssuing after one quashed, 920 § 174.

Justices' court, in, 675 XI.
Mandamus. 746 [c).

Possesion and re.stitution, 355 (k).

Practice. 912 III.

Process, 912 HI.
Replevin, 940.

Service, see.

Sherilfs' duties :t^ to, Hb-'> («).

Subpcena. 518 (a) ; 633 (h).

Summons. 675 (a); 912 III.

Venire. 669 (a); 686 (a).

WMiraiit, see.
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