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title, possession foutnded on bona fide thoutgh mistaken belief of 
right, and a holding over from a former legal possession, to mere 
intent to claim possession, rightfutlly or wrongfuilly and an actual 
occupancy of some duration. 

Swayze, 3., in Schwerin v. Perkins,23 discusses the subject of 
forcible entry very fully, coming to an intermediate, and, we submit 
a preferable rule. "A mere trespasser may be forcibly ejected if no 
more force than is necessary for the purpose is used; it is only 
when a trespasser has cease(d to be a mere trspasser and his oc- 
cupancy has ripened into a possession, although it may be a wrong- 
ful possession only, that the statute relating to forcible entry and 
detainer becomes applicable. A mere trespasser does not gain 
possession until there has been something like acquiescence in the 
physical fact of his occupation on the part of the rightful owner." 

T. W. B., 3rd. 

REPRESENTATIVE SUITS.-At common law suits for individual 
relief nmust, in general, be brouglht in individual actions. This rule 
was modified both in tlle law courts and chancery, to tlle extent 
of allowing parties in some cases, to join and to sue or be sued in 
one action. But here also all the parties interested were before the 
court. Soon cases arose in chancery, where the parties were so 
numerous, that you could never "come at justice," if everybody 
interested had to be made a party. In such case one party was 
allowed to sue or be sued on behalf of the others. This was origi- 
nally a rule of convenience' and is the origin of the present repre- 
sentative suits. The practice was, at that time, as stated by Lord 
MlacNaghten,2 "given a common interest and a common grievance, 
a representative suit was in order, if the relief sought was in its 
nature beneficial to all whlom the plaintiff proposed to represent." 

In England, the Supreme Court Rules, following the Judicature 
Act of I873, which codified the existing practice, made provision 
for this situation in Order XVI, Rule 9: "Where there are numer- 
ous persons having the same interest in one cauise or matter, one 
or more of such persons may sue or be sued, * * * on behalf or 
for the benefit of all persons so interested." The flrst decision 
interpreting this rule restricted its application to "persons claiming 
some beneficial proprietary right, which they were asserting or 
defending in the cause or matter.3 And so a suit in tort against 
a trade union, naming the officers of the union as representative 
(lefendants, for maliciously enticing away the plaintiff's employees, 

m ( hIrj 

' For examples of the application of this rule, see Darnell's Chancery 
Practice, pp. I96-197, and cases cited in notes. 

"Duke of Bedford v. Ellis, igot A. C t. 
'Temperton v. Russel (J893), I Q. B. 435. 
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was (lisallowe(l unider this rule. This exact (lecision was later in 
express terms overruled,4 and in tlle case of "Duke of Bedford v. 
Ellis" 5 the present interpretation of the rule is laid down. The 
rule, it was lhere said, was imieanit to apply the practice of the Court 
of Chanicery to all the (lecifions of the I-ligh Court and was not 
tlherefore meant to restrict the theni existinig practice of granting 
representative suiits in the Clhancery Courts. In this case certain 
growers of vegetables suied in belhalf of all other growers in the 
same class to enforce certain preferential rights to stands in the 
market, which riglhts, tlley alleged, were given to that class by Act 
of Parliament, and whiclh had been violated by the Duke of Bedford. 
They also prayed for an injunction. The representative suit was 
allowed, although it was admiitted there was no proprietary right 
in question. The "same interest," common to all the plaintiffs, was 
held to be the rights, accruing to them under the Act, and just what 
they were, and whether the Duke had violated them or not, raised 
the same questions of law and fact. The objection that the plaintiffs 
claimed damages for the invasion of their rights and that these 
sums varied according to the individual was held to be of no weight, 
for "in considering whether a representative action is maintainable, 
you have to consider what is common to the class, not what dif- 
ferentiates the cases of individual members. 

Such is the modern English rule on representative suits. In a 
very recent case,6 the rule is admnitted but its application tb the 
facts, it would seem, has seriously restricted the allowance of these 
suits. The plaintiff shipped goods on a vessel of the defendant 
company for a voyage from the United States to Japan during 
the Russo-Japanese war. The vessel was sunk by a Russian 
cruiser on the ground that she carried contraband goods. Plaintiffs 
sued defendants 'on behalf of themselves and others, owners of 
cargo lately laden on board." The defendant objected to the 
representative character of the suit The Court by a vote of two 
to one sustained the objection and denied the suit so far as it 
was a representative action. The ground of the decision is that, 
though the plaintiffs had a conmmon grievance against the defendant, 
yet no commnon right existe,d. Each slhipper had made a separate 
contract, similar but niot necessarily identical with those of the 
other shipper. All sorts of (lefences might defeat the rights of 
individual shippers, and so the case of each one had to stand on 
its ownI merits. In short "it is impossible to say that mere identity 
of form of a contract or sinmilarity in the circumstances, under 
wlhichi it lhas to be performned satisfies the laniguiage of rule 9." No 
common statutory riglht existe(d here as in thie case of Duke of 
Bedford v. Ellis. Also this is a mere action in tort for damages, 

'Taff Vale Ry. Co. v. Amalgamated Society, I901 A. C. 426 
'i gIt A. C. t. 
'Markt & Co., Limited, v. The Knight Steamship Co., Limited, io3 Law 

Times Rep. 369 (Nov. i2, 1910). 
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which, being wholly personal to the particular plaintiff, can never 
be the basis of a representative suit. 

Buckley, L. J., in a strong (lissent held that -the plaintiffs had a 
common riglht not to hiave the (Icfendanit carry conitrabanid goods, 
wlhichi he nmay or may not lhave violate(d in this case, and which 
(luestion was one of commoni interest sufficient to sustain a repre- 
sentative stuit. "On the question of whether the owners of the 
'Knight Commander' commnnitte(l a breach of contract or duty in 
shipping oIn the vessel goods, wlhiclh were contraband of war, all 
shippers of goods, which were not contraband of war have the 
same interest. It is not accurate to say they have a similar interest 
They have exactly the same interest, although it will result in the 
case of each of them in a different measure of relief." The ques- 
tion of damages is, as in the Ellis case, subsidiary to the determina- 
tion of the main question at issue. Consequently a declaration 
slhould be allowed as to whether defendant was liable for shipping 
contraband goods, and if so, then thie question of specific damages 
mnight be determined in this or anotlher action. 

It would seemn that the dissenting position is the stronger, as 
it is very diffictult to see any material point of distinction between 
this and the Ellis case. If in that case there was a common statutory 
right accruing to thic plaintiffs, here they possess a common con- 
tracttual righlt, i. e., for the defendant not to carry contraband goods. 
The fact that this right accrued to each plaintiff by a separate, in- 
(lividual contract shouild not affect the situation. This right was 
tlhe same to all the plaintiffs an(l arose iniimediately on the execution 
of the contract, from the nature of the contract itself, and not from 
any express provisions therein. \Vhetlher the (lefenidant violated 
this right or not, certainly seenms a question of "common interest." 
The fact that the various contracts of the plaintiffs miglht not be 
identical would come directly under Lord MlacNaghten's observation 
in the Ellis case, that in considering representative suits, what is 
common to the class as against the defendants is the main point 
ard not the points of difference as to the plaintiffs inter se. In 
the Ellis case an injunction was asked for and there was no such 
prayer here. This no (loubt had considerable influence on the de- 
cision, as a representative suit for damages merely is apparently 
an unheard of action. in England. The decision, lhowever, in no 
way impugns the rule laid down in the Dtuke of Bedford v. Ellis 
and can be considered an authority only on its exact facts. 

In America the question of representative suits varies with 
the jutrisdiction. In the absence of code regulations or other 
specific provisions on this point these suits are only permissible in 
Courts of Chancery under about the same regulations as exacted 
in England prior to the rules.' In these States our principal case 

' For a history of the growth of this doctrine in our Courts of Chancery, 
see Platt v. Colvin, So Ohio State 703 (1893); Scott v. Donald, i65 U. S. 107 
(i&86); McKenzie v. L'Amoreux, It Barb. (N. Y.) 5i6 (i8sp); Pomeroys 
Equity Jurisprudence, see 269, el seq. 
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could nIot arise, sinice, being a mlere claim for dlamages for breach 
of contract, cequiity woluld have no jurisdiction. But in the Code 
States it cotul(d arise, as it h1as been repeatedly held, that this pro- 
vision in the code applies to both legal and equitable actions.' Tllis 
provision is practically the same in the various codes,' i. e., "When 
the question is of a commlon or general interest of many persons, 
or whlen the parties are very nulmerous, an(d it may be iml)racticable 
to bring themii all before the Coturt, one or more nmay sHe for the 
beniefit of all." This provi(les two distinct grotunds for reprcseiita- 
tive suits, (i) cotimimloIn interest and (2) nuimbers. In most cases 
botlh elements are present. Buit it has becn held, wlhere tlhere was 
a common interest, thiree plaintiffs werc sufficient to make it a 
"common) interest of maniy persons" and so witliin the above rule."' 
Thic cases in America, closest to the one tinder review, seem to be 
those in which a riparian land owvner sties on behalf of himself 
and other land owvncrs for an inifringement of their riparian rights." 
Hiere the representative suiit is allowed, although the claim is for 
(lamages an(d though variouis defences may be set up by the defend- 
anut ag,ainst the various land owners. But in all these cases the 
(lamages were inci(denital to ail injunction, and it is difficult to say 
whetlher a couirt wouil(d ever allow a representative suit for a 
puire claim in damages.12 

TIMPLICATION OF CROSS LIMITATIONS FRONM A GIFT OVER.- 
The imnplication of cross limitation from a gift over was an 
early ruile use(d by the Coturts to construe the initention of the testator. 
It vas use(d to prevent a partial intestacy; for it was argued, that 
since the testator ha(I gone to the trouble to inake a will, this 
showed that he did not wvish to die intestate, anid so wherever pos- 
sible, the courts wotul(d cn(leavor to folloxw mit this intention of the 
testator. The early case of Scott v. Bargeman' established this 
I)rincipal of law in Englan(l. In this case thiere was a gift of ?900 
to tnrstees to dividle c(tqally amiong the three datughters of the 
testator at their respective ages of twenty-one. Provided if all 
tlhree daughters shoutld (lie before their legacies became payable, 
then the mother sldotilkl receive the wlhole ?900. Two of the 
datighters died before reaclhing twventy-one, and the remnaining 

' Platt v. Colvin, suipra; Day v. Btickinighani, 87 Wis. 215 (I894). 
" As to various code provisions, sec Pomeroy Remedial Rights, section 

589, note I. 
'ITilton Bridge Co. v. Foster, 26 M\isc. (N. Y.) 338 (1899). 
" Climiiax Specialty Co. v. Sciieca Button Co., 54 NMisc. (N. Y.) IU 

(1907); Cloyes v. Middlebury Electric Co., iI L. R. A. (N. S.) 693 (1907) Vt. 
"Cf. Whaley v. Commlloniwealth. Xio Ky. 154 (1igo). suit by taxpayer on 

behalf of himliself anid otlhers to recover illegal taxes collected. Amount sued 
for varied as to the (lifferent plaintiffs, btit was liquidated. 

t2 P. Wm. 6& 
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