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NOTES. 

AGENCY-CONSTRUCTIVE KNOWLEDGE OF THE PRINCIPAL.- 

Knowledge acquired by an agent before the existence of the rela- 
tion of agency does not constitute constructive knowledge of the 
principal; but it may be put in evidence to show actual knowledge 
on the part of the principal, under the presumption that an agent 
will impart to his principal, at the time of entering into the rela- 
tion, what knowledge he then has of the subject-matter of the 
agency. But this presumption may be rebutted.' 

There are two views as to the reason for imputing to the 
principal knowledge of facts of which his agent has knowledge. 
One theory is that the principal and agent are one and the same 
in the eye of the law, so far as the agency is concerned; the other 
is that the agent is presumed to have communicated to his principal 
what information he has bearing on the relation existing between 
them.2 Under the first theory, namely, that the principal and agent 
are identical so far as relates to the subject-matter of the agency, 
it is clear that any information which the agent may have acquired 
before he became connected with the principal cannot be imputed 

Hall & Brown Wood Working Mach. Co. v. Haley Furniture & Mfg. 
Co. et al., 56 So. Rep. 726 (Ala. I9II). 

23I Cyc. 1593; Mechem, The Law of Agency, Sec. 7I9. 
(498) 



to the latter, for the reason that, as stated by Mr. Justice Sharswood 
in Houseman v. Girard Mutual Building and Loan Association,3 "it 
is only during the agency that the agent represents, and stands in 
the shoes of, his principal. Notice to him is then notice to his 
principal. Notice to him twenty-four hours before the relation com- 
menced is no more notice than twenty-four hours after it had 
ceased, would be." 

This view of the reason for holding that the principal has notice 
of facts within the knowledge of his agent, and which necessarily 
restricts the notice to that acquired during the agency, has been 
adopted in some other jurisdictions,4 but the second theory men- 
tioned represents the great weight of authority.5 To it there are, 
however, certain qualifications which, with the general rule itself, 
are thus stated by Professor Mechem: 6 "The law imputes to the 
principal, and charges him with, all notice or knowledge relating to 
the subject-matter of the agency, which the agent acquires or obtains 
while acting as such agent and within the scope of his authority, 
or which he may previously have acquired, and whichl he then had 
in mind,7 or which he had acquired so recently as to reasonably 
warrant the assumption that he still retained it; provided, how- 
ever, that such notice or knowledge will not be imputed (i) where 

'8r Pa. 256 (1876). Approved in Barbour v. Wiehle, II6 Pa. 308 (I887), 
and in Lightcap v. Nicola, 34 Pa. Super. 189 (1907). 

'Congar v. Chic. & N. W. R. R. Co., 24 Wis. I57 (1869); Advertiser 
& Tribune Co. v. Detroit, 43 Mich. II6 (I88o); dictum in Farmers and Citi- 
zens' Bank v. Payne, 25 Conn. 444 (I857). 

Bank of U. S. v. Davis, 2 Hill (N. Y.) 451 (I842) is frequently cited 
in support of this view, and as showing that the New York courts adopt 
it; but this is unwarranted. It is true that in the opinion it is said, "The 
principal is chargeable with this knowledge for the reason that the agent 
is substituted in his place, and represents him in the particular transaction; 
and as this relation, strictly speaking, exists only while the agent is acting in 
the business thus delegated to him, it is proper to limit it to such occasions." 
But the actual decision is that knowledge acquired by a director before the 
meeting at which action was taken, at which time only, according to the 
court, was the director acting as the agent of the bank, might be charged 
to the bank upon proof that he was present and acted at the meetinz. This 
case, and later decisions in the same state seem to have taken the anomalous 
position of holding that, while the reason that the principal is considered 
to have notice of facts known to his agent is that they are in law identi- 
cal, yet knowledge acquired by the agent before the relation was entered 
into may be imputed to the principal. Craigie v. Hadley, 99 N. Y. 131 (I885); 
Constant et al. v. Univ. of Rochester, III N. Y. 604 (I889). 

'Frenkel v. Hudson, 82 Ala. 158 (I886), by way of dictum; Day v. 
Wamsley, 33 Ind. I45 (1870); Pritchett and Allen v. Sessions, Io Rich. 
(S. C.) 293 (i857); The Distilled Spirits, 11 Wall. (U. S.) 367 (1870); 
Dresser v. Norwood, 17 C. B. (N. S.) 466 (1864); Chouteau v. Allen, 70 
Mo. 290 (I879); Suit v. Woodhall, 113 Mass. 39I (1873); Fairfield Savings 
Bank v. Chase, 72 Me. 226 (i88i). 

eThe Law of Agency, Sec. 721. 
TWittenbrock v. Parker, o02 Cal. 93 (1894); Fairfield Savings Bank v. 

Chase, supra. 
' Chouteau v. Allen, supra. 
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it is such as it is the agent's duty not to disclose,9 and (2) where 
the agent's relations to the subject-matter, or his previous conduct, 
render it certain that he will not disclose it,10 and (3) where the 
person claiming the benefit, or those whom he represents, colluded 
with the agent to cheat or defraud the principal." 11 

It will be seen that, under either view, the principal is charge- 
able with notice of facts coming to the knowledge of his agent dur- 
ing the agency. The difference arises when the agent's knowledge 
is acquired prior to the establishment of the relation. In the present 
case 12 the court adopted the first theory as to knowledge acquired 
by the agent during the agency, but a modification of the second as 
to knowledge obtained by him before the agency began. In other 
words, the principal is conclusively bound by notice received by 
the agent during the relationship, but is only presumed to know 
what the agent learned before it; and this presumption, which is 
based on the further presumption that the agent communicated to 
him what he had previously learned, may be rebutted by showing 
that such communication was not actually made. Under the second 
theory, as generally adopted, it will be remembered that, with the 
exceptions noted by Mr. Mechem, the principal is just as much 
bound by knowledge acquired by his agent before the agency, as 
by that acquired during it. The court in the case under review 
admitted that this view is supported by the weight of authority, 
but thought it wrong, and adhered to the rule, which it said is 
established by the Alabama cases, namely, that there is only a 
presumption of knowledge on the part of the principal, of facts 
known to the agent before the relation was established; and that 
this may be rebutted by showing that the principal did not in fact 
have the knowledge. It is interesting to note that the decisions 
in that state have not all taken this view of the subject,'3 and that 
the court in the present case found it necessary to explain several, 
and overrule one, which was decided but a few years earlier, and 
which adopted the second theory without the modification.13 

It must be admitted that it is not desirable to have a general 
rule surrounded by a large number of exceptions; but where there 
are only a few necessary qualifications, the result may very well 
be better both as conforming to established legal principles, and as 
being more efficacious in working out justice, than in the case of 
a single rule which does not cover the ground. Obviously the doc- 
trine of the case under discussion is open to the objection that it 
is necessarily very difficult, if not impossible, in many cases, to prove 

9The Distilled Spirits, supra; dictum in Bank v. Chase, supra. 
"Innerarity v. Bank, I39 Mass. 332 (i885). 
l"National Life Ins. Co. v. Minch, 53 N. Y. I44 (I873). 
" Hall & Brown Wood Working Mach. Co. v. Haley Furniture Mfg. Co., 

supra. 
":White v. King, 53 Ala. I62 (1875); Dunklin v. Harvey, 56 Ala. 177 

(1876); Lea v. I. B. Mercantile Co., 147 Ala. 421 (I9o6). 



that knowledge, acquired by the agent before the agency existed, 
has been in fact communicated to the principal; and the mere pre- 
sumption that such was the case is hardly sufficient to counter- 
balance the opportunity afforded the principal to escape the dis- 
advantages which may have arisen from contracts made by his 
agent, which turned out differently than was expected. No 
matter how certain it is that the agent knew of material facts 
while acting for his principal, the latter is not bound by such notice, 
if he can rebut the presumption against him; and, unless this is 
a strong presumption, it seems probable that it could be rather 
easily overthrown. On the other hand, from the nature of the 
case, any evidence to support the presumption is difficult to adduce 
in the majority of cases. Once it is established that the agent had 
the knowledge while he was acting for his principal, there seems 
to be no good reason for holding that because he acquired it before 
he became an agent, his principal is only presumptively bound by 
it, but that if he had acquired it during the agency, his principal 
would be absolutely bound. The fact that the notice was received 
by the agent at a different time should only be of weight in 
determining whether he had it in mind when acting for the prin- 
cipal; and, it is submitted, the court would have reached a sounder 
conclusion, had this view been adopted. L. C. A. 

CONSTITUTIONAL LAw-EMPLOYER'S LIABILITY ACT.-The 
Federal Employer's Liability Act of 19081 and the Amendment of 
April 5, I91o,2 hiave been declared constitutional.3 The act in brief 
(I) abolishes the fellow-servant doctrine and (2) restricts the de- 
fenses of contributory negligence and assumption of risk in cases 
where a common carrier is sued by an employee to recover for in- 
juries sustained while engaged in interstate commerce. It is prac- 
tically a re-draft of the Act of June II, I9o6,4 which was con- 
demned because it assumed to regulate intrastate as well as inter- 
state commerce, the valid and invalid portions of the act being in- 
separable.5 The present act avoided this pitfall by express words. 

In determining the constitutionality of this act the question 
before the court was obviously one of fact. The act, if valid, is 
an exercise by Congress of the power to "regulate commerce with 
foreign nations, and among the several states, and with the Indian 
tribes." 6 Does the abrogation of certain common-law defences in 

35 Stat. at Large, 65, ch. 149. 
236 Stat. at Large, 65 ch. I43. 
3Mondon v. N. Y., N. H. & H. R. R, 32 Sup. Ct. Rep. I69 (I9II). 
'34 Stat. 232. 

Employers' Liability Cases, 207 U. S. 463 (I9o7). 
'Constitution, Art. I, ? 8. 
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