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NOTES. 

THE EFFECT OF THE NINETEENTH AMENDMENT ON THE 
ELIGIBILITY OF WOMEN FOR JURY SERVICE.-It is no longer ques- 
tionable that the legislature of each state may by statute prescribe 
the qualifications which jurors in the courts of the state must pos- 
sess,1 so long as the substance and vital purposes of the right of 
trial by jury are not impaired.2 But the legislative viewpoint as to 
what qualifications a juror should possess has greatly changed in 
the history of the common law, and even of our own country,3 as 
democratic theories came to be more widely accepted. And now in 

'In re Shibuya Jugiro, I40 U. S. 29I, 297 (I890). 
2 Strauder v. West Virginia, iOo U. S. 303 (I879). 
' Proffatt on Jury Trial, Sec. II5. 

(30) 



NOTES 3I 

most jurisdictions the qualifications prescribed for jurors are the 
same as those prescribed for electors.4 

Where this situation exists, an important question is raised by 
the extension of the suffrage to a group not previously entitled to 
it; does such extension confer eligibility for jury service as an inci- 
dent of the right to vote? The adoption of the Nineteenth Amend- 
ment to the Federal Constitution 5 has made this question arguable 
in almost every jurisdiction; but judicial decisions of it may be 
found before I920, in jurisdictions where the suffrage had been 
extended to women subsequently to the enactment of the statute 
prescribing the qualifications for jurors. A review of these deci- 
sions reveals a variety of attitudes toward the question. 

The question was first raised in 1884, and in four cases,6 the 
Supreme Court of Washington Territory held that women were 
eligible for jury service; but when the same question arose three 
years later, the membership of the court having changed, these 
decisions were overruled 7 in an opinion based on Blackstone's in- 
terpretation of the wording of the venire facias:8 "Under the word 
horno, though a name common to both sexes, the female is ex- 
cluded, propter defectum sexus." The court also said:9 "When 
legislators have prescribed the qualifications of jurors the require- 
ment that they should be males has always been implied. 
Whatever may be thought of the propriety of making females 
voters, there is but one opinion among the great mass of the people, 
male and female, concerning the imposition on the latter of jury 
duty, and that opinion is firmly and unalterably against such im- 
position. The legislature . . . cannot be supposed to have 
intended the accomplishment of that which the people so universally 
disapprove. . . ." It is submitted that it is difficult to under- 
stand how Blackstone's obviously illogical interpretation of the 
common law venire facias can apply to the question under 
consideration; and surely, when the court first determines from its 
own knowledge the state of public opinion which a statute purports 
to express, and then interpretes the statute according to its under- 
standing of the state of public opinion, without the assistance of 
any other guide, it has departed widely from the usually recognized 
limitations of the judicial function. 

4 i6 R. C. L. 225. 
'Adopted August 26, I920. 
'Rosencrantz v. Territory, 2 Wash. Terr. 267 (I884); Schilling v. Ter- ritory, ib., 283 (I884) ; Walker v. Territory, ib., 286 (i884); Hayes et al. v. Territory, ib., 286 (i884). 
'Harland v. Territory, 3 Wash. Terr. I3I (1887). The court held the law extending the suffrage to women to be contrary to the Organic Act of the Territory and void, but stated in their opinion, that even had it been valid, it would not have made women eligible to jury service. 
83 Bi. Comm. 362. 
93 Wash. Terr. I37, I38. 
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Five years after this decision, the eligibility of women to jury 
service was discussed by the Supreme Court of Wyoming under 
somewhat different circumstances.'0 The court indicated that they 
considered constitutional a statute"1 providing that juries should 
be selected from the male citizens, because it had always been the 
settled law of Wyoming that only male electors were qualified 
jurors, although females were entitled to vote and hold office ;12 and 
they doubted whether jury service were either a right or a privilege, 
though declining to express a settled opinion on that point. The 
usual view is that jury service is a duty,13 and so it would not 
appear to be included in the constitutional provision for the equal 
enjoyment of all civil and political rights and privileges by male 
and female citizens.14 

Twenty-five years later, a statute requiring that a jury shall 
consist of "a body of men"'-5 was held by a Court of Appeal of 
California to exclude females from jury service by implication,16 
although another statute then in force provided that "Words used 
in the masculine gender include the feminine and neuter."'17 The 
case of Chorlton v. Lings,18 which decided, under similar circum- 
stances, that women were not entitled to an equal right of suffrage 
with men in England, is cited, and strongly sustains the court's 
view. 

Two weeks after this decision, however, the legislature amended 
the clause, "body of men""15 to read "body of persons," and 
directed that jurors sholuld be selected from among both male and 
female citizens.19 This act was held constitutional,20 and the legis- 

10 McKinney v. State, 3 Wyo. 7I9, 723, 30 Pac. 293, i6 L. R. A. 7IO 
(I892). The Wyoming Constitution, Art. VI, Sec. i, granted to female 
citizens the right to vote and hold office, and to equally enjoy with male 
citizens all civil and political rights and privileges; and Art. I, Sec. 9, provided 
that juries should consist of "men." The contention of the defendant, a 
male who had been convicted of larceny by a jury composed exclusively of 
males, was that the state constitution required that females, equally with 
males, should be subject and eligible to jury duty. The court sustained the 
conviction on the ground that this objection could be urged only by a 
female. 

" Sess. Laws Wyo. 1890, c. 35. 
' Const. Wyo. Art. VI, Sec. i. 
13 Garrett v. Weinberg, 54 S. C. I27, I43, I44, 31 S. E. 34I, 344 (i898). 
14 Cons. Wyo. Art. VI, Sec. i. The solution of the problem in this 

case should depend on the interpretation of "men" in Art. I, Sec. 9, of the 
constitution of Wyoming, but the court seemed to overlook this point. 

" Cal. Code C. P., ioo: amended May 2>, I9I7. 
People v. Lensen, 34 Cal. App. 336, I67 Pac. 406 (1917). 

7Cal. Penal Code, Sec. 7. 
18 L. R. 4 C. P. 374 (Eng. i869). Harland v. Washington Territory, 

supra, was also cited. 
19Cal. Stats. I917, p. I282 ff. 
20In re Mana, I78 Cal. 2I3, I72 Pac. 986, L. R. A. igi8 E, 777 (1918). 
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lative right to prescribe the qualifications, of the jury was fully 
and properly recognized. 

The majority of the Supreme Court of Nevada had little diffi- 
culty in deciding that women were eligible as jurors.2' A statute 
declaring that "every qualified elector . . . is a qualified 
juror" 22 was in force when an amendment to the state constitution 
granted the suffrage to women,23 and the court held that an indict- 
ment returned by a grand jury composed partly of women was 
valid. The decision of the court was based on analogy to the right 
of negroes to serve on juries, after the suffrage had been granted 
them by the Fourteenth and Fifteenth Amendments to the Federal 
Constitution.24 The court also drew attention to the general de- 
parture in America from the common law qualifications of jurors, 
and correctly said :25 "Nor can we with any degree of logical force 
exclude women (from jury service) upon the basis established by 
Blackstone, pro pter defectw m sexus,s because we have eliminated the 
spirit of this term from our consideration of womankind in modern 
political and legal life. . . ." The court was aided in reaching 
this conclusion by the existence of a statute allowing married 
women to claim exenmption from jury duty.i26 The court's attitude 
was thoroughly consistent with the trend of modern thought, and 
its reasoning was entirely logical.27 

The New York case of It re Grilli 28 does not aid in solving 
the problem, for there the assertion that women were eligible to 
jury service was made in the face of a statute providing that jurors 
must be male citizens ;29 the contention was advanced that jury ser- 
vice is necessarilv incidental to the right to vote, but the court 
showed this to be incorrect by pointing out differences which had 
existed from time to time between the qualifications for voters and 
those for jurors. 

But the Supreme Court of Michigan soon after declared that 
the constitutional amendment giving women the right to vote,30 

21 Parus v. District Court, 42 Nev. 22,9, I74 Pac. 706, 4 A. L. R. I40 (I9I8). ' Rev. Laws Nev., s. 4929. 
21 Const. Nev., Art. II, Sec. i, amended i88o. 
24 Strauder v. West Virginia, supra. 
2542 Nev. 239. 
26Nev. Stats. I9I5, p. 84; I9I7, p. 32. 
An extremely modern attitude was displayed in Rose v. Sullivan, 56 

Mont. 480, I85 Pac. 562 (1I9g), the court holding that a constitutional 
amendment eliminating the word "male" from the qualifications of voters 
abolished every political distinction based upon the consideration of sex, and made women eligible for an office required by statute to be filled by "some male person." 

28 IIo Misc. Rep. 45, I79 N. Y. S. 795 (i920). Affirmed by the Appel- late Division, I92 App. Div. 885, i8i N. Y. S. 938 (I920). Discussed in 68 
U. OF PA. L. REV. 398 (i920). 

294 Cumming & Gilbert's Cons. Laws N. Y. 4359. " Mich. Laws, I9I9, p. 768. 
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taken with a statute directing that jurors should be selected from 
citizens having the qualifications of electors,3' was sufficient to 
make women eligible to jury duty.32 They maintained that since 
the purpose of the suffrage amendment was to make women 
electors, its adoption places women in a class which makes them 
eligible for jury duty; and the court indicate that certain clauses 
in the state constitution which use the word "men" to denote 
members of a jury 33 should be construed together with the amend- 
ment, so that the word "jurors" is in effect substituted for the 
word "men." The court was aided in reaching this conclusion by 
the provisions of a statute that "every word importing the masculine 
gender only may be applied to females as well as males." But 
since a provision for the interpretation of statutes, laid down in a 
statute, cannot apply to a constitution, this argument of the court 
is illogical, and so the decision seems to go even further than that 
of the Nevada court. 

The Nineteenth Amendment simply extends the suffrage to 
women, who already possessed it in Massachusetts ;35 and there a 
statute provided that "a person qualified to vote for representatives 
to the General Court shall be liable to serve as a juror." 36 After 
the adoption of the Nineteenth Amendment, the Supreme Court 
informed the House of Representatives, in reply to an inquiry from 
them, that women were not liable to jury duty,37 although they 
admitted that the wording of the provisions was broad enough to 
confer such liability. The court said that the General Court, by re- 
enacting the description of those liable to jury duty, in words pre- 
viously used and without-change, could not have intended to include 
women. Their opinion was confirmed by the facts that the statute 
makes no provision for exemptions of women,38 nor for the con- 
venience of women in court houses, and that the jury of "men" is 
continued in another statute.39 This last circumstance alone seems 
to justify the conclusion of the court; yet even the word "men" 
is capable of broad interpretation, and the decisions of the Nevada 
and Michigan courts, noted above, appear to interpret the legislative 
intention more accurately, and more consistently with the general 
trend of its expression. 

3' Comp. Laws Mich., I9I5, S. I2190. 
'People v. Barltz, I80 N. W. 423 (Mich. I920). Discussed in 69 U. of Pa. L. Rev. 386 (i92i). 
33Article II, Sec. ig; Article V, Sec. 27. 
8 Comp. Laws Mich., I9I5, S. 64. 
'5Mass. G. L., c. 5I, S. I. 
a Ib.,c. 234, s. I. 
'In re Opinion of the Justices, I30 N. E. 685 (Mass. i92i). ' In Nevada, such provisions had been made: see note 29, supra. 
3'Mass. G. L., c. I23, S. 57. 
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In Pennsylvania women had not the right to vote until the 
adoption of the Nineteenth Amendment; and juries, by statute, 
were required to be selected from "the whole qualified electors of 
the county." 40 But in a recent case, the Supreme Court unani- 
mously upheld an indictment found by a grand jury of which a 
woman was a member.41 The opinion of the court states that there 
can be no question that the act providing for the selection of jurors 
from the whole qualified electors covers those who at any time shall 
come within the designation of electors. It is submitted that the 
solution of the problem depends entirely on the construction of the 
statute prescribing the qualifications for jurors. The Pennsylvania 
statute, in which the word "whole" is used, does, not express a 
legislative intention different from what may be expressed without 
that word: wherever a statute prescribes in substance that jurors 
shall be selected from the electors, the legislative intention is clearly 
to impose the duty of jury service on those who possess the right to 
vote; if such an intention is predicated on any logical basis, it must 
be on the legislative conviction that it is proper and desirable that 
the same persons who can enjoy the right to vote should perform 
the duty of jury service. On this reasoning, the conclusion of the 
Pennsylvania court is logically inevitable, and it is to be hoped that 
it will commend itself to other courts which are called upon to solve 
the same problem. 

A. R. C. 

40 Pa. Act of April Io, i867, P. L. 62, S. 2; 2 Purdon 2062, S. 2; Pa. 
Stats. I920, S. I286i. 

4 Commonwealth v. Maxwell, I 14 Atl. 825 (Pa. I92I). 

THE PRESUMPTION OF PAYMENT AS AFFECTED BY THE PRE- 
SUMPTION OF INNOCENCE.-Although it is somewhat doubtful just 
when the presumption of payment, after a lapse of twenty years, 
originated, it seems to have been well recognized in i635.1 "It is," 
said Sergeant, J. in more recent times, "a rule of convenience and 
policy. . . . No, person ought to be permitted to lie by whilst 
transactions can be fairly investigated . . . until time has in- 
volved them in uncertainty and obscurity, and then ask for an 
inquiry. . . . Hence statutes of limitation have been passed 
* . . and, in cases not within them, prescription or presumption 
is called in as an indispensible auxiliary to justice." The presump- 
tion of payment applies to "all evidences of debt excepted out of 
the statute (of limitations),'2 and there can be no doubt that it is 
aptplicable to judgments.3 

Despite the fact that this presumption is favored by the law, 

Carpenter v. Tucker, I Chan. Rep. 78 (Eng.). 
2 Foulk v. Brown, 2 Watts. 209, 2I4 (Pa. 1834). 
3 Cope v. Humphreys, 14 S. & R. I5 (Pa. 1825); Miller v. Smith, i6 Wend. 

425 (N. Y. i8'36); Chapman v. Loomis, 36 Conn. 459 (I870). 
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