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NOTES. 

THE RIGHT OF AN EXPELLEID OR REJECTED STUDENT TO A WRIT 
OF MANDAMUS.-"A parent who sends his son into the world unedu- 
cated, and without skill in any art or science, does a great injury to 
mankind, as well as to his own family, for he defrauds the commu- 
nity of a useful citizen, and bequeaths to it a nuisance." 1 It has come 
to be recognized that a decent education is the birthright of every 

12 Kent Comm. I95. 

(303) 
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American child-to none can it be denied 2-and the law has been 
vigilant in its effort to protect this right wherever it has been vio- 
lated. 

Students expelled from or denied admission into institutions of 
learning have sought the writ of mandamus as a remedy from the 
earliest time of its systematic use,3 which may be said to have been 
about the close of thei seventeenth century..4 The English cases, how- 
ever, are not very enlightening upon the subject because most of them 
are decided on the ground that the court had no jurisdiction since the 
appeal ought first to have been taken to the visitor of the particular 
school.5 The writ was granted, on the other hand, to restore a stu- 
dent to certain degrees where there was no sitor.6 And it was held, 
furthermore, that where the law of the land is disobeyed by the 
school, the court will take notice thereof, notwithstanding the isitor., 
and will issue mandamus.7 

In this country, quite naturally, the cases are divided into those 
in which public schools are involved and those concerning private 
institutions. This is due to the premise that institutions of the for- 
mer class are under a duty to the public, being maintained thereby, 
whereas the latter are more like "voluntary societies,"8 having the 
right to adnmit whomsoever they please and to expel at any time 
without cause. 

The writ of mandamus directed to public schools has been 
granted frequently and for many reasons.9 Thus mandamus was 

'The Constitution of the United States does not mention the right or 
duty of education, but most of the states have provided for it in constitutional 
provisions. Many of the state constitutions declare it as a right, "without 
distinction of race, color, caste, or sex." See, generally, Voorhees, Law of 
Public Schools, p. 3 et seq. (I9I6). 

'Dr. Widdrington's Case, i Lev. 23, 83 Eng. Rep. R. 278 (i8o3); The 
King v. Patrick, 2 Keb. 66, 84 Eng. Rep. R. 42, I03 (i685). In Rex v. Askew, 4 Burr. 2185, 2I89, 98 Eng. Rep. R. I39 (I9I2), Lord Mansfield refers to 
". . . a mandamus in the time of Edw. III directed to the University 

of Oxford, commanding them to restore. a man that was bannitus; whicn 
shows both the antiquity and the extent of this remedy of mandamus." 

'Shortt, Informations, Mandamus, and Prohibition, 224 (I887). 
'The Queen v. Hertford College, L. R. 3 Q. B. D. 693 (Eng. i878). 

Lord Mansfield urged that college disputes should be confined to college 
tribunals. St. John's College, Cambridge v. Todington, I Burr. I58, 97 Eng. 
Rep. R. 245 (I802). 

'The King v. University of Cambridge, 2 Ld. Raym. I334, 92 Eng. Rep. 
R. 370 (090). 

'The King v. St. John's College, Cambridge, 4 Mod. 233, 87 Eng. Rep. 
R. 366 (1793). 

S-Lord Mansfield in The King v. Benchers of Gray's Inn, I Doug. 353 
(Eng. 178o). See also, Abbott, C. J. in The King v. Benchers of Lincoln's 
Inn, 4 B. & C. 854, I07 Eng. Rep. R. I277 (I&25). 

'For a collection of a few of these, see Taylor, Public School Law, 
I72 et seq. 
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held to lie for reinstatement where a pupil was excluded arbitrar- 
ily,'0 or because he was a negro," or on account of failure in an 
entrance examination of a subject which the child's father didn't 
want him to study,'2 and in a case where a state college attempted 
to exclude a man because he was a member of a Greek letter fra- 
ternity.'3 In our own state, the writ was issued against Dickinson 
College, on the ground that the expelled student had not been given 
a fair trial.'4 It was refused, on the other hand, where it appeared 
that the expulsion of the child was the result of judgment and dis- 
cretion,'5 the court saying that ". . . mandamus will not lie to 
control the exercise of discretion, or to determine in any way the 
decision reached thereby . . ." 16 

Of similar import is a recent New York case.17 A student ex- 
pelled from the Albany Law School because of his expressed Social- 
istic views had been granted an alternative writ of mandamus to 

"Jackson v. Nebraska, 57 Neb. 183 (I898), in which Harrison, C. J., said: 
"I'here was herein alleged the deprivation of a valuable right for which the 
damages could not be estimated with any accuracy or certainty. 
This record discloses no reason for the refusal to allow the relator's son to 
continue in the school as a pupil. A reason may have existed, but it was 
not shown. So far as this record discloses there was an arbitrary exer- 
cise of power or authority on the part of the faculty; a rejection of the pu- 
pil because the parties willed it should be so; no exercise of judgment or 
discretion in the matter, but a mere operation or putting into effect a de- 
sire." p. i89. See also, The People ex rel. Cecil v. Bellevue Hospital Med- 
ical College, 67 N. Y. 107 (i89i). 

" Nevada v. Duffy, 7 Nev. 342 (1872), Garber, J., dissenting for the ex- 
pressed reason that the races ought not to intermingle. On the other hand, a 
negro plaintiff was nonsuited in an action for damages for his child's exclu- 
sion from a public primary school; there was a public school for colored chil- 
dren one-fifth of a mile farther away, to which the child could have been 
admitted. Roberts v. Boston, 59 Mass. I98 (i849). Under a statute pro- 
viding that "all residents of any district shall have an equal right to attend 
any school therein," mandamus was granted where a child was excluded on the 
ground of his color. People v. Board of Education of Detroit, i8 Mich. 400 
(i869). 

'Trustees of Schools v. The People ex rel. Van Allen, 87 Ill. 303 (I877). ' The State ex rel. Hill v. McCauley et al., 3 Pa. Co. Rep. 27. Sadler, 
P. J., said, "Investigation such as to this ought to be carried on in such a way 
as the experience of mankind has shown it most conducive to a just deter- 
mination of the guilt or innocence of the party charged. . . . The tribu- 
nals of educational institutions should not, in cases as the one before us, 
be less regardful of these fundamental rules, which lie at the very foundation 
of the administration of justice, than the courts of common law. If it ap- 
pears to a court of justice, upon the proper application of one aggrieved by 
the action of those who control a college, founded as Dickinson College is, that he has been seriously aggrieved and injured upon a trial by the faculty, 
not so conducted, it is obligatory upon it to interfere and compel a recogni- 
tion of the rights of the complainant." p. 84. " Miller v. Clement, 205 Pa. 484 (I903). 

P. 489. 
17 People ex rel. Goldenkoff v. Albany Law School, I9I N. Y. 349 (1922). 
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reinstate him or show cause why he should not enjoy the instruction 
of the school. The Appellate Division of the Supreme Court re- 
versed this orrder upon appeal on substantially the same ground as 
that upon which the case of Miller v. Clement 18 was decided.'9 "lt 
is not the office of a writ of alternative mandamus to effectuate a re- 
determination, by a court, of facts relating to the conduct of an ex- 
pelled student, when such facts have already been decided against 
the student by the faculty of a school having jurisdiction." 20 These 
decisions are in accord with the general doctrine observed in the 
granting of mandamus, where the thing sought to be ordered is de- 
pendent upon discretion and judgment. 

A recent case of even more interest is that of Barker v. The 
Trustees of Bryn Mawr College.21 There the student was called 
before a committee comprised of faculty members, several students, 
and a stenographer and informed that she was under suspicion in 
connection with certain thefts which had recently occurred in vari- 
ous dormitory rooms. She was questioned as to her conduct and all 
that she said was taken down by the stenographer. A few days later, 
she went home for the Easter holidays, having been assured that she 
would be given an opportunity to explain upon her return. Shortly 
thereafter, however, she received a note from the president telling 
her not to resume her place in the school. The expulsion was alleged 
to have been based on other reasons in addition to the suspicion caused 
by the thefts. It was held by the Common Pleas Court that the rela- 
tor was not entitled to a writ of mandamus. There appear to be 
three reasons for the holding: first, that the writ would be unavail- 
ing;22 secondly, that the relation between the parties was based on 
contract and mandamus will not issue to enforce duties arising out 
of contractual relations-in other words, the respondent is a private 
corporation; and thirdly, the court found that the relator was not 
wrongfully dismissed, since the matter was given a fair and full 
investigation.23 

The case brings up for the first time in Pennsylvania the question 
as to whether the court can take jurisdiction in an application for 
mandamus when the respondent is a private corporation. A survey 

'Note 15, supra. 
19 "Unless there is proof that the expulsion . . . was 'arbitrary,' 

that there was 'no exercise of discretion' or that the facts 'did not jusify the 
exercise of discretion,' or that in exercising the discretion, the faculty of 
this school were not acting 'within the scope of their jurisdiction,' the writ 
should not issue." Kellogg, J. on p. 351. 

20 p 353 
' Common Pleas, Montgomery Co., Pa., June Term, I92I, No. i. 
22The only reason given for this statement is that the relator would not 

be able to take her former place with her class because of the lapse of 
time. Manifestly this argument is not entitled to much weight. 

23 The court then referred to happenings since the expulsion. 
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of the authorities elsewhere shows that they are not in accord on the 
subject. 

In Baltimore University v. Colton,24 it was held that mandamus 
was the proper remedy for a student wrongfully dismissed without 
notice.25 The court said that mandamus was the only remedy since 
damages would be inadequate and specific performance would not 
be granted since there was a remedy at law, namely, the writ sought. 
On the other hand, in State v. Milwaukee Medical College,28 where a 
student had completed the prescribed course of study and the college 
refused to issue a diploma to him, it was held that mandamus would 
not lie to compel the issuance.?2 The court said that an action for 
damages, or specific performance was the proper remedy. The view 
taken in this case was approved in Booker v. Grand Rapids Medical 
College,28 but expressly disapproved in State v. Lincoln Medical 
College.29 

The Pennsylvania court said that, in holding itself without juris- 
diction over a private institution where mandamus was sought, it 
was following the weight of authority.80 Be that as it may, the facts 
of the instant case would appear to call for a different rule and the 
cases relied on by the court ought not to be conclusive. There can 
be no doubt as, to the establishment of the doctrine that "mandamus 
is a remedy only to be applied in extraordinary cases, where there is 
no other adequate remedy." 31 Thus, it would seem to be entirely 
reasonable to refuse the writ in a case where the student was merely 
refused a diploma,82 or denied admission,3 for the reasons that in 
the first instance he has other remedies, while as to the second it is 
admitted that a private institution is under no duty to, take any par- 

98 Md. 623, 57 Atl. 14 (I904). The court in the Bryn Mawr case refers 
to this as a case in which the law school, in which the appellee had been 
a student, was a public institution. The case does not seem to say this, and 
the argument of counsel is based on the assumption that it is a private cor- 
poration. 

2" The school refused to graduate the appellee because he did not attend 
the lectures and because "the faculty did not know him." 

26 128 Wis. 7 (Io6). 
' "It seems . . . to be well settled that duties imposed upon cor- 

porations, not by virtue of express law or by the conditions of their char- 
ters, but arising out of contract relations, will not be enforced by mandamus." 
P. 13. 

28 156 Mich. 95, 120 N. W. 589 (0gog). 
"8i Neb. 533 (I908). 
' Citing i8 R. C. L. i68. There the holding of one case, Booker v. 

Grand Rapids Medical College, supra in note 28, was given rather than any 
statement of the weight of authority. 

81 State v. Milwaukee Medical College, supra in note 26, at p. 12. See 
also, High, Extraordinary Legal Remedies, 9 (i896). 

3 As in State v. Milwaukee Medical College, supra. 
3 As in Booker v. Grand Rapids Medical College, supra. 
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ticular persons as students. In the principal case under discussion, 
however, it is submitted that there is great force to the argument of 
the relator's counsel 34 that it is not a case to decide tlle right of a 
college to dismiss, without assigning reasons, a student during a 
vacation, but that "having elected to pursue a course equivalent to 
charging the relator with grave offenses, it was the legal duty of the 
college before taking disciplinary action to give her such a hearing 
as accords with the requirements of fair play and fundamental 
justice." 

There is no more reason why such a rule should prevail in the 
case of a public school, as in Commonwealth v. McCauley,35 than 
where a private school is involved.36 The remarks of Sadler, J.,37 
ought to apply to the latter case as well as to the former. Basis for 
such a contention might be found in an Indiana case,38 in which the 
court said: "It is true, as a general rule, that mandamus will not lie 
to enforce the obligations of a contract, but a contract may create a 
relation upon which the law will impose rights and duties enforce- 
able by mandamus." 

Of course if, upon appeal, it is affirmed that the student was not 
wrongfully expelled or that the investigations since the dismissal 
have amounted to a proper consideration of the matter, then the 
decision ought to stand. But it is not necessary to say that a court 
of law has no jurisdiction over a private institution of learning. To 
allow such a school to select its students is proper; that it may even 
dismiss at any time without assigning reasons is perhaps justifiable; 
but to permit it arbitrarily and without a fair trial to send a student 
out into the world branded a thief is not in keeping with the spirit of 
American institutions. 

E. G. H. 

'4These include Senator George Wharton Pepper. 
" See note I4. 
s The mere fact that the defendant is a private corporation has not 

been considered a sufficient defense to the writ of mandamus. The People 
ex rel. Bartlett v. The Medical Society of Erie, 32 N. Y. I87 (I865). 

" Contained in note 14. 
38 State v. Marion Light and Heating Company, 174 Ind. 622, 92 N. E. 

731 (19IO) . 

THE EXTENT OF ADMIRALTY JURISDICTION OVER HYDRO- 
AEROPLANES.-In this age of development it is not surprising that 
the admiralty courts have been faced with a new problem: namely, 
the extent of their jurisdiction over airplanes, land and water. While 
purely a twentieth century invention, the possibilities of aerial trans- 
portation have already been, recognized to such an extent that a con- 
stitutional amendment has been recommended, to confer on Congress 
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