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Before even a soldier's or a mariner's will may be admitted 
to probate, the testamentary act and intent must, of course, be 
satisfactorily proved. The deceased, however, need only have in- 
tended to express his wishes in reference to the disposition of his 
property after death.60 It is of no consequence that he declared 
his intention to draw a will subsequently.6' The medium of the oral 
or written expression is immaterial.62 As is obvious from the ad- 
mission of letters to probate, the writing need not be attested. 

In an hour when the cry is being raised that the nation is f or- 
getful of its soldiers and sailors and unappreciative of their serv- 
ices, it is of interest to note the peculiar indulgence with which the 
law has treated them for centuries with respect to one of the most 
sacred of human rights. The privilege which Julius Caesar created 
for his Legions twenty centuries ago is ours today. 

C. Z. G., Jr. 

supra. But in In the Estate of Thomas, In the Estate of Bowly, 62 Sol. J. 
784 (I9I8), the court took a strict attitude, refusing to allow to probate the 
informal wills of two naval officers who were, respectively, lying wounded 
in a hospital and on furlough in London in order to be married. The decision 
of the Hale case was criticized. It was pointed out that Bowly's furlough 
was "not in the course of any voyage" and "no portion of his duties of the sea" 
(p. 784). Valid will of a wounded naval officer returning on a merchant 
ship from active service: In the Goods of Saunders, supra. But a captain of a 
merchant ship is not "at sea" while a passenger on another merchant ship; 
the mariner must be employed as such at sea: Warren v. Harding, 2 R. I. 
I33 (I852). 

"@Rice v. Freeland, io0 S. E. i86 (Va. I92I); In re Stable, supra. 
61Gattward v. Knee (I9o2) P. 99 (Eng.); In the Goods of May, 86 

L. T. R. I20 (I9OI). He need not have intended the letter to constitute a 
will: Rice v. Freeland, supra. But see the criticism of this case in the Vir- 
ginia Law Review (February, I922), p. 3I0. 

"2 Oral wills: Henninger's Estate, supra; In re Stable, supra; Ex parte 
Thompson, supra. Unattested written wills: In the Goods of Lay, supra. 
Attested by one person: In the Goods of Farquhar, supra. Letters: Rice v. 
Freeland, supra; In the Estate of Ada Stanley, supra; Leathers v. Green- 
acre, supra. Memorandum miiade at deceased's direction: Gould v. Safford's 
Estate, supra. Entries in abstract book: In the Goods of Thompson, 5 Notes 
of Cas. 596 (I847). Declaration made in compliance with military orders: 
In the Goods of Scott, [I903] P. 243 (Eng.) Interrogatory: Hubbard v. 
Hlubbard, supra. In one case there was admitted to probate a paper not 
written in the deceased's hand, without any signature (simply a mark not 
stated to be that of the deceased) and with no available witesses to prove 
its validity: In the Goods of Prendergast, 5 Notes of Cas. 02 (Eng. i&86). 

IMPLIED WARRANTY OF QUALITY IN SALES OF FooD.-"No man 
can justify selling corrupt victual, but an action on the case lies 
against the seller, whether the victual was warranted to be good or 
not." 1 This statement by Frowicke was relied upon by Blackstone 
as authority for the rule that "in contracts for provisions it is 

1 Keilway. 9I. 



220 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

always implied that they are wholesome." 2 Since Blackstone's time 
there have developed two distinct doctrines as to implied warranties 
of quality in sales of food. The English courts, finding that the 
early authorities were based on an old statute long since repealed, 
have refused to follow Blackstone's statement.3 Treating sales of 
food in the same manner as sales of other commodities, they imply 
a warranty of wholesomeness only when the seller's judgment is 
relied upon in selecting the food. The English rule is followed in 
some of the American jurisdictions.4 However, the prevailing 
American view, apart from statute, is that there is an implied war- 
ranty of wholesomeness in a sale of food to be consumed directly 
in domestic uses.5 The rule is restricted, by the better view, to sales 
between retail dealers and consumers,6 though there is authority for 
applying it to sales between dealers.7 The reasons in support of 
the American doctrine differ. Some courts base the rule upon an 
assumption that a dealer is better qualified to know the character of 
the food he sells than is the purchaser.8 On the other hand, the 
Illinois courts place their decisions on the ground that public safety 
demands such an implied warranty.9 

23 Comm. I65. 
8Benjamin on Sales. (Ed. i89i, pp. 658, 659); Burbey v. Bollett, I6 M. & 

W. 65I (I847). The statute is mentioned in Coke, 4 Inst. 26I, as providing 
that common dealers in victuals are liable to punishment for selling corrupt 
victuals. Therefore, he says, they are responsible civilly to those customers 
to whom they sell such victuals, for any special or particular injury by the 
breach of the law which they thereby commit. 

The statute accounts for the statement by Martyn in Y. B. g Hen. 6, 53, 
"the warranty is not to the purpose; for it is ordained that none shall sell 
corrupt victuals." Also, it explains the statements of Tanfield, C. B. and 
Altham, B., in Cro. Jac., I97, that "if a man sells corrupt victuals without 
warranty, an action lies because it is against the commonwealth" and of 
Lord Hale in Ist Fitzherbert's Natura Brevium, 94, that "there is a diver- 
sity between selling corrupt wines as merchandise; for there an action on the 
case does not lie without warranty; otherwise, if it be for a taverner or vic- 
tualler, if it prejudice any." 

'Goad v. Johnson, 6 Heisk. (Tenn.), 340 (i87i). Farrell v. Manhat- 
tan Market Co., i98 Mass. 27I, 84 N. E: 48i (I9o8). 

5 24 Ruling Case Law 467; Williston on Sales, (Ed. I909), sec. 242; 
Hoover v. Peters, IS Mich. 50 (I869); Craft v. Parker, g6 Mich. 245, 55 N. 
W. 8I2 (1893); Wiedeman v. Keller, I7I Ill. 93, 49 N. E. 2I0 (i898) ; Race 
v. Krumm, 222 N. Y. 4I0, n8 N. E. 853 (i9ii); Askam v. Platt, 85 Conn. 
448, 83 Atl. 528 (IqI2). 

'Hanser v. Hartse, 7o Minn. 282, 72 N. W. i63 (I897); Nelson v. Ar- 
mour Packing Co., 76 Ark. 352, 90 S. W. 288 (095). 

'Cook v. D'arling, I6o Mich. 475, I25 N. W. 4II (I910). A purchaser 
does not have an action against the wholesaler. Tomlinson v. Armour, 74 
N. J. L. 274, 65 Atl. 883 (igo7). 

'Hoover v. Peters, Note 5, supra. 
9Weideman v. Keller, Note 5, supra. "Public safety demands it, and 

while the rule is harsh, the vendor has so many more facilities for ascer- 
taining the soundness or unsoundness of the article offered for sale that it 
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When the sale is of food in such a form that the dealer cannot 
inspect it, as when sealed in tin cans, there is a conflict of authority 
as to whether the American rule should apply. Some courts hold 
that it should not apply because, in the case of canned goods, the 
presumption of a better opportunity for inspection by the seller does 
not conform with the situation.10 The courts which place the rule 
on the ground of public safety maintain that the public need for 
such a warranty exists just as much in the case of canned food as 
in any other." 

Inasmuch as the Uniform Sales Act has adopted the English 
view,12 making no distinction between sales of food and sales of 
other commodities, it is of interest to note the liberality with which 
-the courts have applied the clause of the act relating to implied 
warranties of fitness to sales of food. The act requires that it is 
necessary to the existence of an implied warranty of fitness that the 
buyer make known to the seller the particular purpose for which 
the goods are required, and that it appear that the buyer relies on 
the seller's skill or judgment. Nevertheless, the New York Court 
of Appeal refused to reverse a case where the Court charged that 
there is an implied warranty in every sale of food by a dealer for 

is much safer to hold the vendor liable than it would be to compel the pur- 
chaser to assume the risk." 

10Julian v. Laubenberger, i6 Misc. 646, 38 N. Y. S. I052 (I896), is an 
example of this position, though the case is no longer the law in New York. 
In this case involving a sale of salmon, the court said, "The doctrine of 
implied warranty proceeds upon the assumption that the vendor has some 
means of knowledge, opportunities for inspection, or sources of informa- 
tion with regard to the article which are not accessible or are unknown to 
the purchaser." But when a seller sells a can of food, "it is well known 
and must be known to both parties that he has not inspected it and that 
the means of inspection were as much open to the purchaser as to the 
vendor." 

In Bigelow v. Maine Central R. R. Co., II0 Me. I05 (I9I2), where the 
plaintiff was poisoned by eating canned asparagus in defendant's dining car, 
the court held there was no implied warranty on the sale of canned goods. 
"No knowledge of a perfect appearing can is possible. They cannot be 
chemically analyzed every time they are used. Accordingly the reason for 
the rule having ceased, a new rule should be applied to the sale and use of 
canned goods that will more nearly harmonize with what is rational and 
just." 

I Chapman v. Roggerkamp, i82 Ill. App. II7 (1913); Sloan v. Wool- 
worth Co., I93 Ill. App. 620 (19I5). 

12 Sec. I5 (i). "Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for which the goods are required, 
and it appears that the buyer relies on the seller's skill or judgment (whether 
he be the grower or manufacturer or not), there is an implied warranty 
that the goods shall be reasonably fit for such purpose." 

While the Sales Act does not distinguish between sales of food and 
other sales, it is evident that in the sale of food it would not be necessary 
for the buyer to make known to the seller the purpose for which the goods 
are required. The nature of the article purchased implies its purpose. 
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immediate human consumption.13 Its reason was that there is such 
an implied warranty under the Sales Act in the ordinary sale of food 
unless it appears that the buyer examines the goods. The case of 
a sale of canned goods has been treated even more liberally. Both 
the English courts under their similar act " and the Massachusetts 
Supreme Court "' found that in such a case the buyer relies upon 
the seller's judgment. Surely the seller buying the goods in a sealed 
form from a wholesaler cannot inspect a can; and while he may 
choose a reliable wholesaler, he cannot be said to use judgment in 
selecting one can from another for an individual sale.'" Yet the 
Massachusetts court says: "There arises inevitably the implication 
that the buyer was relying, because from the character of the trans- 
action he was bound to rely, upon the skill of the seller in selecting 
the can which was offered to him." 

A recent New York case slightly extends the above decisions."T 
The plaintiff, a small child, was poisoned by drinking milk bought 
by its mother from a distributor. The milk was certified as pure 
by a milk commission. The Court held that there was an implied 
warranty that the milk was fit for food. The facts that the seller 

" Rinaldi v. Mohican Co., 225 N. Y. 70, I2I N. E. 471 (I9I8). Here there 
was a sale of pork. The court said, "Where all that appears is the ordi- 
nary transaction between dealer and customer, a charge to the jury that on 
every sale of food by a dealer for immediate human consumption there is 
an implied warranty of its wholesomeness, while inaccurate is harmless." 

'The English Sales of Goods Act is different from the American Sales 
Act in this respect, that after the word judgment in the latter Act (see 
note I2) are found the words "and the goods are of a description which it 
is in the course of the seller's business to supply." This difference is imma- 
terial in these cases. 

The case of Frost v. Dairy Co. (I905), i K. B. 68, involved the sale 
of milk, and that of Jackson v. Watson & Sons (I909), 2 K. B. i93, had to 
do with the sale of a can of salmon. They were ordinary sales with no! 
evidence of any express reliance by the buyer on the seller's judgment, yet 
the court held, in each case, that there was an implied warranty of fitness 
under the act. 

'Ward v. Great Atlantic and Pacific Tea Co., 23I Mass. go, i2o N. Z. 
225 (i9i8). Here there was an ordinary sale of a can of beans, without 
evidence of reliance by the buyer on the seller's judgment beyond the 
former asking for a can of beans. The plaintiff broke a tooth on a pebble 
found in the beans. It was held that the seller impliedly warranted that 
the beans were fit for food. "In the absence of an express statement to 
the contrary, this must be regarded as a necessary inference from the re- 
lation of the parties." 

'In the Rinaldi case, note I3, supra, the court said, "We do not pass 
upon the quesion as to whether it applies to a sale in the original package 
bought by the vendor from others. In such circumstances it is possible that 
the inference of reliance would not be properly deduced from the pur- 
chase alone." 

'TLieberman v. Sheffield Farms-Slawson-Decker Co., i9I N. Y. S. 593 
(1922). 
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was a mere distributor and that the milk was certified might possibly 
have distinguished the case from its predecessors, yet the Court held 
that the latter point made no difference and did not touch the former. 
It would seem that the law is reverting to Blackstone's rule through 
the adoption of the very doctrine that discredited it. 

L. H. McK. 

ILLEGALITY OF EMPLOYMENT AS AFFECTING AGREEMENTS 
UNDER THE WORKMEN'S COMPENSATION ACT IN PENNSYLVANIA.- 
It has been determined in Pennsylvania that the Workmen's Com- 
pensation Act of I9151 does not bar an action at common law 
against an employer by a minor employee whose employment was 
illegal.2 A similar rule has been established in other States whose 
workmen's compensation statutes are similar to that of Pennsyl- 
vania.3 But the recent case of Delany v. The Philadelphia & Read- 
ing Coal and Iron Co.,4 creates an important modification of this 
rule. In that case the plaintiff, a minor under the age of sixteen, 
suffered injuries in the course of his employment which was of a 
character prohibited by statute.5 The plaintiff, with the consent of 
his father and next friend, then made an agreement with defendant, 
his employer, in accordance with the provisions of the Workmen's 
Compensation Act; and later, with like consent, entered into a sup- 
plemental agreement with defendant under the amendatory Act of 
i9i9.6 Under these agreements plaintiff received payments from 
defendant for fourteen months. He then refused to accept further 
payments, and brought suit to recover damages for the injuries he 
had sustained. No re-payment or tender of the moneys theretofore 
received was made. It was held, reversing the decision of the trial 
Court, that the plaintiff was bound by his agreements and could not 
maintain the action. 

The cases in which Workmen's Compensation Acts have been 
held not to limit the liability of the employer have been those in 
which the employers sought to compel the wrongfully employed 
minor to proceed under the statutes, and have been decided on the 
ground that the provisions of the statutes could not have become 
part of a contract binding on the minor because the original contract 
of employment was illegal.7 It was said by the Supreme Court of 

'Act of June 2, 1915, P. L. 736. 
2Lincoln v. National Tlube Co., 268 Pa. 504, II2 Atl. 73 (Ig2o). 
l Hetzel v. Wasson Piston Ring Co., 89 NJ. J. L. ZoI, 98 Atl. 306 

(I9I6); Secklich v. Harris-Emery Co., i84 Ia. I025, I69 N. W. 325 
(I9I8). 

4272 Pa. - (I922). 
Act of May I3, I9I5, P. L. 286. 

'Act of June 26, I919, P. L. 642. 
'Hetzel v. Wasson Piston Ring Co., note 3, supra. 
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