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A review in order to be readable, or at least to be read, should be short, 
so mention is omitted of the chapter on Henry Wheaton, interesting as it 
is, and only a little will be added of James Kent, of whom Professor Hicks 
gives an admirable account. It has not been long, as time goes, since his 
charming and lucid commentaries were read by every American student of 
the law. A book that has appeared in fourteen editions certainly must pos- 
sess merit, and this book has been fully appreciated by the foremost lawyers 
of the country, among them the late Judge Penrose, of Philadelphia, whQ 
was a warm admirer of Kent's Commentaries, and cited them in his 
opinions with great frequency. Hampton L. Carson, Esq., recently delivered 
an address on Kent (published in the Journal of the American Bar Associa- 
tion for December, i92i) in which he presented a number of interesting 
letters of Kent hitherto unpublished. Mr. Carson well says: "He was to 
legal literature in America what Blackstone was in England, and prior to 
this he had played a judicial r6le such as Blackstone had never filled or 
could have hoped to fill. The student of American Society-whether lawyer 
or layman-cannot afford to ignore either the importance or the extent 
of the work accomplished by Kent, both as judge and commentator." 

It is much to be hoped that Professor Hicks will follow Dean Stone's 
suggestion in his Introduction, and give us another similar volume. We 
might mention as especially proper for inclusion, from England, Sir Henry 
Sumner Maine; from America, Joseph Story; but there are many others. 

John Marshall Gest. 
Judge of the Orphans' Court of 

Philadelphia County, Pennsylvania. 

THE QUESTION OF ABORIGINES IN THE LAW AND PRACTICE OF NATIONS. 

Including a Collection of Authorities and Documents. By Alpheus Henry 
Snow. G. P. Putnam's Sons, New York, I92I, PP. v, 376. 

The author defines aborigines to be "members of uncivilized tribes which 
inhabit a region at the time a civilized State extends its sovereignty over 
the region, and which have so inhabited from time immemorial; and also 
the uncivilized descendants of such persons dwelling in the region." In 
fact there is no attention paid in the book to the condition of immemorial 
habitation. Uncivilized tribes under the sovereignty of a civilized state 
would be a truer definition. His book, however, extends far beyond this 
limitation and a large part of it treats of the control of semi-civilized peo- 
ples like the Philippinos and Moors. 

The basic idea of the author is that there are rules of the Law of Na- 
tions which constitute the sovereign, or colonizing state, trustee of the 
aborigines within its territory, similar to the rules of municipal law govern- 
ing the relation of guardian and ward. "The conclusion which would seem 
to follow from this whole survey is that the power which a civilized State 
exercises over all its colonies and dependencies is, according to the law of 
nations, a power of trusteeship, and that power of guardianship over its 
dependent aboriginal tribes is one of the manifestations of this general 



BOOK REVIEWS 255 

power" (page 113). (See also pages I28, I9I and 362.) The reviewer notes 
that the author differentiates betwen the "Law of Nations" and "Interna- 
tional Law" (page IIo), and says that such trusteeship is not included in 
the rules of International Law. This distinction is certainly not usually 
made, and this use of the term "Law of 'Nations" is confusing. In any 
case the reviewer believes that rules made and recognized by human so- 
ciety, which can properly be called law, setting up rights and duties, must 
apply to persons entitled to enforce the right, and in respect to whom the 
duty must be performed. Now, the persons of the Law of Nations are states. 
The author disclaims any idea that the aboriginal tribes are states, so they 
are not persons of the Law of Nations and cannot therefore be subjects of 
rights thereunder. (See page 195, S. S. for the unfortunate economic results 
of another conception.) But it will not be claimed that a foreign state could, 
for example, have interfered in the relations between the United States and 
the Indian tribes on any legal ground or that the claim of an individual In- 
dian could have been sustained against the United States by any foreign 
power, so that a person of the Law of Nations, a state, would be involved. 
So in respect to the Philippines. The United States has declared its inten- 
tion to rule the Islands in the interest of the Philippine people (p. 329), but 
the treaty with Spain expressly provided for ceding the Island to the United 
States and for the determination of the rights of the native inhabitants by 
Congress (page 328). Even admitting that the United States is trustee for 
the Philippine people, its declaration did not make that people a person of 
the Law of Nations, nor did this country undertake any responsibility to- 
wards other nations which would authorize them to compel performance of 
the trusteeship. The true legal relation between aborigines and the coloniz- 
ing power is that quoted from Chief Justice Marshall: "The relations which 
were to exist between the discoverer and the natives were to be regulated by 
themselves. The rights thus acquired being exclusive, no other power could 
interfere between them." Compare page 207, the Alaska Treaty, and page 
76 in respect to the relations between Belgium and the Belgian Congo. 

The situation in Central Africa is different. There an obligation, vague 
it is true, was undertaken by the free state and the nations having territories 
in the conventional basis of the Congo towards, not the natives, but other 
persons of the Law of Nations, signatories of the Act of Berlin and the 
Act of the Brussels-African conference. (See Chapter IO, page 246, and 
page 307, S. S.). It is in effect an agreement by one state to grant special 
treatment to a certain class of its subjects, so that an interesting light 
could be thrown on the whole question by a study of the history of the 
treaty agreements to protect religious and racial minorities contained in the 
Berlin Treaty in respect to the Balkans which have not been easy to en- 
force, to say the least. Very grave are the practical difficulties of enforc- 
ing rights of a class of citizens or subjects against their own government by 
a foreign power, or concert of powers, especially in a society of nations in 
which no one is free from fault. Besides experience has shown that the 
nations are slow to offend their neighbors by taking up quarrels in which 
they have no material benefit to gain. The treatment of the question of 
Morocco, pages 36, S. S., shows the practical difficulty of action by the great 



256 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

powers. National interests and international jealousies are dangerous ene- 
mies of concerted international action. 

The authorities collected by the author show rather the development of 
a principle of political science, an internal policy of civilized states to pro- 
tect the interests of the aborigines or other subject peoples. The duty Ts 
moral rather than legal. The author does not consider the question of how 
this trusteeship has been carried out in practice, since the instance he gives 
of the so-called trust under which the northwest territory was held by the 
United States on transfer from the states, was, if it can be called a trust 
at all, a trust not for the benefit of the native inhabitants, but for the 
benefit of future white settlers. The author calls attention to the essential 
difference between the treatment of aborigines both as to personal and prop- 
erty rights, where the territory is suitable for European settlement, and 
where it is not (pp. 133-4). He quotes at length the admirable land law of 
Nigeria, page I29, which was the text for perhaps the most successful solu- 
tion of the problem of dealing with aborigines in the tropics. It would evi- 
dently have not been possible to deal similarly with a temperate region. 

The book arouses thought on a subject which seems destined to be- 
come of much greater importance in the future because of the mandates 
under the Treaty of Versailles and the provisions for the protection of the 
rights of minorities in the new states created at the close of the war. 
Here are true legal liabilities of an indefinite nature, and experience must de- 
velop the method for their enforcement. 

Joseph P. Chamberlain. 
Columbia University. 

THE EMPLOYMENT OF THE PLEBISCITE IN THE DETERMINATION OF Sov- 

EREIGNTY. By Johannes Mattern. John H'opkins University Studies in His- 
torical and Political Science. The Johns Hopkins Press, Baltimore, 1920, pp. 
ix, 214. 

The theory and practice of self-determination through the medium of 
the plebiscite has received a great deal of attention in recent years. Even 
before the war the subject had received thorough and scholarly treatment by 
Soldiere1 and Freudenthal. The embodiment of the principle as one of 
the outstanding war aims of the allies and its incorporation, in theory at 
least, in the treaties subscribed to by the powers great and small after the 
war, brought the subject forward as a practical question of unusual im- 
portance. That this should soon be reflected in the literature of the sub- 
ject is only natural. In I9I8, Andre David published his doctor's disserta- 
tion on Les plibescites et les cessions de territoires. This was followed by 
Sara Wambaugh's Monograph on Plebiscites, and now we have the work by 
Mattern. 

IE. Soliere: Le Plebiscite dans L'annexion. etude historique et critique 
de droit des gens. Paris, igoi. 

'F. Freudenthal: Die Volksabstimmung bei Gebiets abstretungen und 
Eroberungen. Eine Studie aus dem VQlkerrecht. Erlangen, i8gi. 
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