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powers is doing so for the purpose for which the court believes that 
power was given. This departs from the theory that the matter of 
the proper use of legislative power was one between Congress and the 
electors.24 

S.X. G. 

24Veasie Bank v. Fenno, supra in Note I2, at p. 548. 

SOME RIGHTS IN MOTION PICTURES.-IS the tendency of a mo- 
tion picture film toward the promotion of the progress of science or 
the useful arts? And is a film a "writing"? Early in this century 
these questions were answered in the affirmative.2 As a result, the 
products of the great, growing motion picture industry are entitled 
to copyright under the Constitution's grant of power to Congress.3 
Once a photograph had been held to be a "writing," 4 it was not a 
far step to the decision that motion picture films belonged in the 
same category. Though neither Section 86 of the Copyright Act of 
I870,5 nor Section 4 of the Act of i909,6 specifically mentioned films 
as subject to copyright privileges, the courts had so regarded them.7 
The Amendment of I912 8 specifically provides for such films, so it 

1 Article I, Section 8, of the Federal Constitution provides: "The Congress 
shall have power . . . to promote the progress of science and useful arts, 
by securing for limited times to authors and inventors the exclusive right to 
their respective writings and discoveries." In regard to the matter of "use- 
ful arts," see the circus-poster case of Bleistein v. Donaldson Lithographing 
Co., i88 U. S. 239, 47 L. ed. 460, 23 Sup. Ct. 298 (1903). 

In this Note the only cases dealt with are those arising under United 
States Acts. 

2 The first case dealing with a "current events" reel is Edison v. Lubin, 
I22 Fed. 240, 58 C. C. A. 6o4 (I903), reversing ii9 Fed. 993 (D. C. 1903); 
the first to protect a photoplay was American, etc., Co. v. Edison Mfg. Co., 
I37 Fed. 262 (C. C. I905). They were decided under Section 4952 of the Re- 
vised Statutes (U. S. Comp. St. I90I, p. 3406). See also Harper & Bros. v. 
Kalem Co., I69 Fed. 6i, 94 C. C. A. 429 (I9o9). 

'Copyright is solely a creature of statute. "It is a right . . . which 
hardly can be conceived except as a product of statute, as the authorities now 
agree": Holmes, J., in White-Smith Music Co. v. Apollo Co., 209 U. S. I, I9, 
52 L. ed. 655, 663, 28 Sup. Ct. 3I9, 324 (I907). See also Wheaton v. Peters, S 
Pet. (U. S.) 59I, 8 L. ed. I055 (1834); New Fiction Pub. Co. v. Star Co., 220 
Fed. 994 (D. C. I9I5). 

4Burrow-Giles Lithographing Co. v. Sarony, III U. S. 53, 28 L. ed. 349, 
4 Sup. Ct. 279 (1884). 

'The Copyright Act of July 8, I870 (U. Si Stat. at Large, c. 230). 
' The Copyright Act of I909 (Act of March 4, 1909, c. 320, 35 Stat. I075 

[Comp. St. 1913, Sect. 9517]). 
'Edison v. Lubin, supra in Note 2^ American, etc., Co. v. Edison Mfg. Co., 

sutra in Note 2; Harper & Bros. v. Kalem Co., supra in Note 2. 
'The Act of August 24, I9I2, C. 356, 37 Stat. 488. Those sections of the 

Act of I909 which have been amended to include motion pictures are Sections 
5, i i and 25. 
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is now clear that they are intended by Congress to be considered 
"writings." 9 

Under the protection accorded its products by the law the motioil 
picture industry has grown with extraordinary rapidity, and with 
its growth the value of all literary property possessing any substan- 
tial dramatic qualities has increased. Today there are four great 
rights recognized in such literary works: book (novel or short story), 
"serial" (understood among publishers as consisting of magazine and 
newspaper privileges), dramatic, and motion picture scenario rights.10 

"Copyright is not an aristocratic institution." 11 Neither literary 
nor artistic merit in the least degree is required.12 Various terms in 
the Act have been liberally construed 13 So as to include motion pic- 
tures within their scope. A film is a "writing," 14 and the story its 
showing unfolds is deemed a "drama." 15 An employer who hires 
men to produce a photoplay is an "author." 16 Not the production of 
a film based on a novel, but rather its exhibition on the screen is the 
"dramatization" of the novel within the meaning of the Act.17 In de- 
termining whether dramatization has occurred "the essence of the 
matter . . . is not the mechanism employed but that we see the 
event or story lived." 18 The Act is silent in regard to! the time when 

'For a discussion of the full scope of the word "writings," as used in the 
Act, see Section 495 et seq. of Weil's excellent work on Copyright Law (I9I7). 

1 See New Fiction Pub. Co. v. Star Co., supra in Note 3. 
" Weil on Copyright Law, Section 482. 
12 Bleistein v. Donaldson Lithographing Co., supra in Note i. "The degree 

of merit required by the judicial critics need not discourage any one from 
entering the field of literature or art": E. S. Rogers' The Subject Matter of 
Copyright, 68 U. OF PA. L. REV. 223 (I920). 

1 Our Copyright Acts are intended to be liberally construed: Myers v. Cal- 
laghan, 5 Fed. 726 (C. C. I88I); Ford v. Blaney Amusement Co., I48 Fed. 642 
(C. C. I906); Dam v. Kirk La Shelle Co., I75 Fed. 902, 99 C. C. A. 392 
(I9IO). Contra is White-Smith Music Pub. Co. v. Apollo Co., I47 Fed. 226, 
77 C. C. A. 368 (1906). 

"4 See Notes I and 2, supra. Section 4 of the Act of i90o provides: "That 
the works for which copyright may be secured under this Act shall include all 
the writings of an author." 

" Kalem Co. v. Harper Brothers, 222 U. S. 55, 56 L. ed. 92, 32 Sup. Ct. 
20 (I9II). For a case where a mere vulgar display was held not to be a "drama- 
tic composition," see Barnes v. Miner, I22 Fed. 480 (C. C. I903). Under Copy- 
right Office Rules (Section 8) "dramatic compositions" does not include "mov- 
ing picture shows." 

16 See Gaumont v. Hatch, 208 Fed. 378 (D. C. I9I3). Under the English 
Acts the author is "the person who invents the plot or arranges the incidents": 
Copinger on The Law of Copyright, 5 ed. (I9I5), at p. 252. 

" Harper & Bros. v. Kalem Co., supra in Note 2; Klein v. Beach, 232 Fed, 
240, 246 (D. C. I9I6), affirmed in 239 Fed. IO8, I5I C. C. A. 282 (1917). 

18 Kalem Co. v. Harper Bros., supra in Note I5, at p. 6i. 
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a motion picture shall be regarded as "published." 19 Weil suggests 
that, on its analogy to a drama, one public showing of a film would 
not be a publication, but that, on its analogy to a book, one sale 
would be.20 Whether a film is a "literary work" 21 under Section i, 
b, has not been decided. Inasmuch, however, as the Copyright Act 
is intended to be liberally construed,22 it would appear that it should 
be so regarded and thus the valuable exclusive right of making their 
photoplays into novels be granted to those motion picture owners 
whose plots are taken from original scenarios.23 

Section i of the Act enumerates the various rights belonging to a 
copyright proprietor. Copyright, it is clear, is not so much a single 
right as it is an aggregation of rights and privileges.24 It is, of course, 
not to be confused with one of its component parts, viz., the ordinary 
property right in the physical objects created under the protection of 
the copyright.25 By Section I, b, of the Act of I909 the exclusive 
right is given to transform the copyrighted work into other forms of 
"writings" which in turn may be copyrighted. This section protects 
the monopoly of transforming a novel into a drama,26 a drama into a 
novel,27 a novel 28 or drama into a motion picture, a motion picture 
into a drama and probably a motion picture into a novel.29 The mo- 
tion picture copyright proprietor may have his films multiplied and 
sold or leased.30 He may personally prepare a novel or drama or both 

19 Under Section 9 of the Act of i9g9 publication with notice initiates the 
copyright. It is, therefore, a matter of importance that the exact statutory 
meaning of the word "publication" should be determined. See Section 293 et 
seq. of Weil on Copyright Law, supra in Note 9. 

20 Section 388 of his Copyright Law. 
It is regarded as an "artistic work" under the English Act. See Cop- 

inger on The Law of Copyright, supra in Note i6, at p. 250. 
' See Note I3, supra. 
' The exclusive right to novelize a drama had its origin in the Act of 

I909: Fitch v. Young, 230 Fed. 743 (D. C. i9iI), affirmed in 239 Fed. I02I; 
I52 C. C. A. 664 (1917). 

24See Weil, supra in Note 9, Sections I37, 971, 985. 
25 Section 4I of the Act of i90o, supra in Note 6. 
2 See Harper & Bros. v. Kalem Co., supra in Note 2; Dam v. Kirk La 

Shelle Co., supra in Note I3; Tully v. Triangle Film Corp., 229 Fed. 297 (D. 
C. i9i6); Underhill v. Schenck, I87 N. Y. S. 589 (I92I), reversed in I93 N. 
Y. S. 745 (App. Div. I922). 

27 See Fitch v. Young, supra in Note 23, at p. 745. 
' See Photo Drama, etc., Co. v. Social, etc., Corp., 2I3 Fed. 374 (D. C. 

19I4), affirmed in 220 Fed. 448, I37 C. C. A. 42 (I9I5); Selig Polyscope Co. v. 
Unicorn Film Co., I63 N. Y. S. 62 (I9I7). 

As suggested supra on this page. 
3 For brief explanations of the system of producing and dealing in films, 

see Mutual Film Corp. v. Industrial Comm. of Ohio, 236 U. S. 230, 234, 59 L. 
ed. 552, 553, 35 Sup. Ct. 387, 388 (I914); Pathe Exchange, Inc. v. Cobb, 202 
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and copyright them.31 Or, if he so chooses, he may assign the whole 
aggregation of rights given by the Act, or he may assign each sep- 
arately, or he may assign some and retain others.32 

Whether a grant by a copyright proprietor is an assignment or 
merely a license must depend upon the intention of the parties. As- 
signments are expressly provided for by the Act;33 licenses are en- 
tirely proper.34 Whether any particular assignment by a copyright 
proprietor includes all the assignor's rights depends in each case upon 
a construction of the particular contract. A grant by the owner of a 
drama of "all dramatic rights" would prima facie appear to carry 
with it the right to produce the drama as a photoplay.35 Yet a grant 
of "the sole and exclusive license and liberty to produce, perform and 
represent" a drama over a period of years was construed, upon close 
scrutiny of other clauses in the contract, as not assigning the photo- 
play rights.36 In the same case there was found an implied negative 
covenant by the grantor not to use this ungranted portion of the copy- 
right estate to the detriment and perhaps destruction of the grantee's 
estate. In one case 37 a contract made in I900 assigning to one party 
the right to produce the play at "first class theatres" was held not to 
permit the other party subsequently to assign to a third the photoplay 
rights, though at the time of entering into the contract neither party 
had any thought of motion pictures or of rights in them. 

Infringement of copyright consists in wrongful utilization of a 
right possessed by another by virtue of the Act.38 The right of the 

App. Div. 450 (N. Y. 1922); Frolich on The Law of Motion Pictures (1917), 
p. 214. 

31 See Section I of the Act of i9og, supra in Note 6. 
32 See Photodrama, etc., Co. v. Social, etc., Corp., supra in Note 28; New 

Fiction Pub. Co. v. Star Co., supra in Note 3; Tully v. Triangle Film Corp., 
supra in Note 26. 

33 Section 42 of the Act of I909. Section 44 provides for recording as- 
signments. An unrecorded assignment of photoplay rights is void as to a sub- 
sequent assignee without notice: Photodrama, etc., Co. v. Social, etc., Corp., 
supra in Note 28. But an infringer gets no protection from Section 44; New 
Fiction Pub. Co. v. Star Co., sutpra in Note 3, at p. 996. 

34 See Tully v. Triangle Film Corp., supra in Note 26; Klein v. Beach, 
supra in Note 17; Hart v. Fox, i66 N. Y. S. 793 (1917). 

35 See Photodrama, etc., Co. v. Social, etc., Corp., supra in Note 28; Tully 
v. Triangle Film Corp., supra in Note 26; Harper Bros. v. Klaw, 232 Fed. 
6op, 6I2 (I9I6); Lipzin v. Gordin, i66 N. Y. S. 792 (19I5); Hart v. Fox, 
supra in Note 34. If the phrase "on the stage" is used the contract will 
probably be construed as not granting the photoplay rights: Klein v. Beach. 
supra in note I7. 

36Manners v. Morosco, 252 U. S. 3I7, 64 L. ed. 590, 40 SUp. Ct. 335 (1920). 
37Frohman v. Fitch, 149 N. Y. S. 633, I64 App. Div. 23I (1914). Due to 

the rapid development of the motion pictures the date of the making of the 
contract may be important. See Klein v. Beach, supra in Note I7. 

38 See Chap. XVII of Weil on Copyright Law. 
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copyright proprietor's grantee to sue to protect his interests from 
infringement will depend on whether he is deemed an assignee or a 
licensee.39 The monopoly which is granted a copyright proprietor 
and his assigns is on the uses which may be made of the originator's 
expression of ideas.40 The Act does not afford protection against 
other expressions of the same ideas.4' "An author cannot by a sug- 
gestion gain exclusive control of a field of thought on a particular 
subject." 42 Thus, a motion picture film based on a novel was held 
not to infringe the copyrighted book and, as a photograph, not subject 
to an injunction. The film represented merely the director's idea of 
what the novelist had expressed in words. But when the photoplay 
was flashed on the screen the exhibition was a drama and the 
copyright proprietor's exclusive right of dramatization under Section 
i was thereby violated.43 After a novel or drama has been dedi- 
cated 44 to the public or the copyright period has terminated, any one 
may produce a photoplay and secure copyright on it-but he gets 
thereby no monopoly on all motion picture rights.45 Any one else 
may subsequently produce a photoplay based on the same story and 
with the same title,46 so long as he is not guilty of copying the films 
previously produced. 

Entirely apart from the matter of copyright the owner of a 
photoplay may be protected in Equity on the ground that a com- 
petitior has been guilty of unfair competition. The law against un- 
fair competition has a threefold object: first, to protect the honest 
trader; second, to punish the dishonest trader; third, to protect th- 
public from deception.47 In the case of theatrical productions and 

"The respective rights of assignees and licensees are treated in Section 
I534 et seq. of Weil on Copyright Law. 

40 Kalem Co. v. Harper Bros., supra in Note I5. See Section 499 of Weil 
on Copyright Law. 

Atlas Mfg. Co. v. Street and Smith, 204 Fed. 398, I22 C. C. A. 568 
(I9I3); Bachman v. Belasco, 224 Fed. 8i7, I40 C. C. A. 263 (i9i5). 

42Dam v. Kirk La Shelle Co., supra in Note I3. "The statute has not 
provided for the protection of the intellectual conception apart from the thing 
produced . . .": White-Smith Music Co. v. Apollo Co., supra in Note 3, at 
p. I7. 

'Harper Bros. v. Kalem Co., supra in Note 2. 
, "Dedication" and "publication" are not synonymous terms: Weil on 

Copyright Law, Section 297. 
45 O'Neil v. General Film Co., I7I App. Div. 854, 857 (N. Y. I9I6). See 

also Atlas Mfg. Co. v. Street and Smith, supra in Note 4I, at p. 403. 
' See Glaser v. St. Elmo Co., I75 Fed. 276 (C. C. i9(o). This right is 

subject to the rule against unfair competition. Merriam v. Ogilvie, I59 Fed. 638, 
88 C. C. A. 596 (i9o8). 

'Florence Mfg. Co. v. J. C. Dowd & Co., I78 Fed. 73 (C. C. A. I9I0); 
Gulden v. Chance, I82 Fed. 303, I05 C. C. A. i6 (i9i0); Atlas Mfg. Co. v. 
Street and Smith, supra in Note 4I. See cases collected in American Digest 
(2nd Dec. ed.): Trade Mark, Section 68-Nature of Unfair Competition. 
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photoplays relief on this ground usually is sought where use of 
the same, or a closely similar, title by a competitor is alleged.48 There 
is doubt as to the copyrightability of a title bv itself.49 Inasmuch, 
however, as Section 5 provides that copyrightable works shall in- 
clude "all the writings of an author," and Section 3 protects "all 
the copyrightable component parts," it appears that a title should be 
afforded protection as any other writing. There is no question but 
that it may be protected in conjunction with the work to which it 
belongs.50 In the case of Klaw v. General Film Co.,51 use of the title 
of a photoplay was enjoined on the ground of unfair competition, 
at the instance of one whose drama had achieved a wide reputation 
under the same title, even though the plot of the photoplay was dis- 
similar to that of the drama. This appears to be the first case in 
which a photoplay title was judicially recognized as an object of 
unfair competition with the title of a drama. Today dramas and 
photoplays are well recognized by the courts as competitors.52 

Two recent New York cases 53 are of interest. In each the ex- 
hibition of a photoplay was enjoined on the ground that it was an 
unfair competitor of a stage production with the same title. In 
neither was there any sound basis for fear that any "ordinary pur- 
chaser in the exercise of ordinary care and caution in such mat- 

48 See Atlas Mfg. Co. v. Street and Smith, supra in Note 4I; Manners v. 
Triangle Film Corp., 247 Fed. 30I, I59 C. C. A. 395 (9I7) ; Nat. Picture 
Theatres, Inc. v. Foundation Film Corp., 266 Fed. 208 (C. C. A. ig20); Inter- 
national Film Service Co. v. Associated Producers, Inc., 273 Fed. 585 (D. C. 
I92I); Klaw v. General Film Co., I54 N. Y. S. 988 (9I5); Dickey v. Mutual 
Film Corp., i6o N. Y. S. 609 (I9I6); Selig Polyscope Co. v. Unicorn Film 
Co., supra in Note 28; Selig Polyscope Co. v. Mutual Film Corp., i69 N. Y. 
S. 369, III3 (I9I8); Underhill v. Schenck, i87 N. Y. S. 589 (192I) and I93 
N. Y. S. 745, (App. Div. i922); Goldin v. Clarion Photoplays, Inc., i95 N. 
Y. S. 455 (1922). 

49 Glaser v. St. Elmo Co., supra in Note 46 at p. 278. See also Section 59I 
of Weil on Copyright Law. "Copyright does not extend to the title. An 
author or dramatist acquires the benefit of the copyright law in every part 
of his work, except where he most needs it-in the title itself": Frolich on The Law of Motion Picures, p. 403. 

b' See Klaw v. General Film Co.; Dickey v. Mutual Film Corp.; Selig Poly. 
scope Co. v. Unicorn Film Co.; Nat. Picture Theatres, Inc. v. Foundation Film 
Corp.; Goldin v. Clarion Photoplays, Inc.-all supra in Note 48. 

51Supra in Note 48. 
Kalem Co. v. Harper Bros., supra in Note I5; Manners v. Morosco, 

supra in Note 36; Manners v. Triangle Film Corp., supra in Note 48. But, 
since books and motion pictures are not in the same class, the public will not 
be deceived and there will be no basis for an action based on unfair com- 
petition between them: Atlas Mfg. Co. v. Street and Smith, supra in Note 4I. 

"3Underhill v. Schenck, and Goldin v. Clarion Photoplays, Inc., supra in Note 48. 
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ters" 54 would be deceived into believing that an exhibition of the 
photoplay was a presentation of the drama, or that the photoplay 
was a product of the theatrical producer. Though the gist of an ac- 
tion based on unfair competition is generally said to be the decep- 
tion of the public,55 it is evident that this element need not be pres- 
ent where the defendant is profiting from an unfair use of that 
which belongs to the plaintiff.56 The court will refuse to act only 
where neither of these two elements is present. 

The status of news reels under the freedom of the press clauses 
of the Federal and State constitutions is at present the novel sub- 
ject of adjudication in the New York courts.57 It was argued witl 
great force that these reels were in the same category as newspapers 
and were entitled to freedom from censorship prior to their exhibi- 
tion. The Appellate Division of the Supreme Court held them to 
be not so privileged.58 It said:," "The statute does not p,rohibit the 
making or selling of films, but regulates only the use of the thing 
in a certain way." If it be admitted that news reels are in the same 
category as newspapers (which the court was not ready to admit) 
the determination of the time when they shall be regarded as "pub- 
lished" becomes important.60 If publication occurs when the film is 
sold or leased, censorship before exhibition would appear proper; if 
not until the pictures are flashed on the screen, it would appear im- 
proper. The final decision on this interesting point appears a mat- 
ter of considerable doubt. 

C. Z. G., Jr. 

I4McLean v. Fleming, 96 U. S. 245, 255, 24 L. ed. 828, 832 (I877). 
5 B. V. D. Co. v. Kaufman & Baer, 272 Pa. 240, ii6 Atl. 508 (I922) 

Hopkins Amusement Co. v. Frohman, 202 Ill. 54I (0903); Selig Polyscope 
Co. v. Mutual Film Corp., supra in Note 48; Ball v. Broadway Bazaar, i94 N. 
Y. S. 429, 435 (I909). The title must have acquired a secondary significance 
before the public will be misled: Manners v. Triangle Film Corp., supra in 
Note 48; Int. Film. Service Co. v. Associated Producers, Inc., supra in Note 
48. 

5' See Dickey v. Mutual Film Corp.; Selig Polyscope Co. v. Unicorn Film 
Service Corp.; Underhill v. Schenck; Goldin v. Clarion Photoplays, Inc.- 
all supra in Note 48. 

57 Pathe Exchange, Inc. v. Cobb, supra in Note 30. 
5s "It is the show or spectacle which is aimed at by the statute and such a 

show or spectacle is certainly not an essential incident to the conduct of the 
press. It is a thing separate and apart from it. We do not think that the 
. . . news reel, so far as it becomes a part of such show or spectacle in 
such a public place of amusement, is a part of the press of the country": Hin- 
man, J., on page 458 of the opinion, supra in Note 57. 

"At page 458 of the opinion. 
e See Note 20, supra. 
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