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the ground that a debt has its situs for taxation at the creditor's 
residence; while the same court affirmed the constitutionality of a 
statute taxing a mortgage held by a non-resident of the taxing 
state.19 These decisions indicating that a mortgage can be taxed 
in both the state of the mortgagee and the state where the land is 
situated are precedents for holding that a membership in a Stock 
Exchange is taxable both in the state where the Exchange is located, 
as in Rogers v. Hennepin County,20 and in the state where the owner 
is domiciled, as in the principal case. 

The difficulty arises when one considers the nature of the Stock 
Exchange membership. Surely it is as much localized in the State 
of New York as if it were rolling stock of a transit corporation; 
yet in the case of Union Transit Co. v. Kentucky,21 it was held con- 
trary to the Fourteenth Amendment to tax a transit company for 
its tangible personal property permanently out of the jurisdiction. 
The difficulty is not evaded by calling the one kind of property 
tangible and the other intangible, when it is remembered that intang- 
ible personal property may acquire a definite business situs in a state 
where its owner is not domiciled. It would seem that the real 
nature of the property should determine, and that once it is held 
that a seat has a situs for taxation in the state where it is located, a 
further taxing in the State where the owner is domiciled should be 
held to come within the principle of the Union Transit Co. case, 
and be held unconstitutional. That principle is: "It is essential to 
the validity of a tax that an equivalent be rendered to the taxpayer 
in protection of person or property. If the property is in another 
state to which it may be said to look for protection, then the taking 
is without due process of law." 

L. H. McK. 

19 Savings Society v. Multnomah Co., I69 U. S. 421, 42 L. Ed. 803 (I898). 
20 See note II, supra. 
' Union Transit Co. v. Ky., I99 U. S. 2II, 5o L. Ed. I50 (Ioo5). 

SEIZURE ON EXECUTION PROCESS OF PROPERTY HELD IN BAIL- 
MENT.-The common law rule in many states was that a judgment 
obtained against the defendant would not entitle the sheriff on exe- 
cution process to seize and sell that person's personal property in 
the hands of a bailee who had an interest therein. The bailee had a 
qualified property right in the goods, and any seizure by the sheriff 
was a violation of that right, for which an action of trespass would 
lie.' The sheriff had the right, however, to sell the bailor's rever- 
sionary interest, in which case the purchaser acquired the property 

1 Strodes v. Caven, 3 Watts 258 (Pa. I834); Wheeler v. McFarland, io 
Wend. 318 (N. Y. I833); Sexton v. Monks. i6 Mo. I56 (I852); Mower v. 
Stickney, 5 Minn. 397, (i86i), senmble. 
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subject to the satisfaction of the bailee's claims.2 But for the pur- 
poses of this sale, it would seem that the sheriff was not permitted 
to take possession of the property, since the sale was made sub- 
ject to the bailee's prior right to retain possession until his interest 
had been satisfied.3 It was not a sale of the property, but rather a 
sale of the right to obtain the property upon satisfying the legiti- 
mate demands of the bailee. The rule would be different, of course, 
where the bailee had no interest in the thing bailed, as for example, 
where he was a mere gratuitous bailee. The principle underlying 
the above case is that the bailee is clothed with such an interest in 
the property as will entitle him to bring trespass against a stranger, 
or even against the owner himself.4 But where the bailee has no 
interest in the property there is no reason why the above rule should 
apply. 

In the recent case of Trainer v. Saunders 5 an execution was 
issued against the defendant and a levy was made by the sheriff on 
the contents of a safe deposit box rented by him and held in the 
vault of the Columbia Avenue Trust Company. The trust company 
refused to permit the sheriff to open the box, whereupon the plain- 
tiff petitioned the court that the defendant in execution be compelled 
to open it. The court held that it was without power to grant this 
order and pointed out that the proper method of procedure was that 
provided by the act of I836,, which stipulated that property of a 
person in the hands of a bailee should be liable to sale on execution, 
subject to the bailee's rights therein. A bill of discovery might 
have been brought to force the defendant to! disclose the contents 
of the box,7 but the only method to obtain the goods was for the 
sheriff to get them from the trust company, which was holding them 
as bailee. The court, however, recognized that the statute did not 
give the sheriff an absolute right to seize the goods, but it rather 
reiterated the common law rule that the sheriff had the right to 
levy on the property subject to the bailee's right to possession.8 

2Strodes v. Caven, supra, note I; Bakewell v. Ellsworth, semble, infra, 
note 8; Tidd's Practice (Pa. 2nd ed. Io42). 

'Tidd's Practice, supra, note 2; New York passed a statute changing 
the common law in this respect, see note 8, infra. 

Cowling v. Snow, ii Mass. 4I5 (I8I4). 
'Trainer v. Saunders, 270 Pa. 45I, II3 Sh. 68i (i92I). 
'Act of June i6th, I836, P. L. 755, sec. 23. 
'Act of June i6th, I836, P. L. 755, sec. 9-I8; Act of May 9, I9I3, P. L. 

I97. 
8 Many states have statutes covering the general problem as to the right 

of the sheriff to levy on goods in the hands of a bailee. See the followingn 
cases: Hass v. Prescott, 38 Wis. i46 (1875); Pomeroy v. Smith, I7 Pick. 85 
(Mass. i835); People's Bank v. Wheedon, II5; Ga. 782, 42 S E. gI (I902) ; 
Hoffman v. The Knickerbocker Trust Company, I57 App. Div. 434, i42 N. Y. 
S. 445 (I9I3); Reichenbach v. McKeahan, 95 Pa. 432 (I88o); Waverly Coal 
Co. v. McKennan, IIo Pa. 599 (i885). 
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Thus they said "when the levy is made, reasonable opportunity 
should be given to the safe deposit company to assert any special 
rights which it may possess as bailee, but if there is a refusal to per- 
mit the opening of the box without proper excuse, the right may, 
under the law, be enforced." It would seem that if the trust com- 
pany had a property interest in the contents of the box the sheriff 
would only have been permitted to sell the bailor's reversion. 

In case the trust company refused to let the sheriff into pos- 
session without any justifiable cause, the court was of the opinion 
that the sheriff would be entitled forcibly to enter and take posses- 
sion of the contentsi of the box: The common law rule was that an 
officer could not break open the outer door of defendant's dwelling 
for the purpose of levying on his goods.9 This was due to the 
common law's jealousy of any intrusion on the domestic peace and 
tranquility of a person's home. But the rule applied only to a per- 
son's dwelling house, the law being unwilling to grant a similar 
immunity to goods located elsewhere, and thus it has been held that 
an officer can break into a barn or outhouse 10 and also that he can 
forcibly enter a store which is unconnected with the dwelling and 
which does not form part of the curtilage.11 It was on this theory 
that the court said the sheriff would be permitted to use force if 
necessary to gain possession of the box, provided, of course, there 
was no interest on the part of the trust company in the goods held 
by them, and in the light of previous authorities this would seem to 
be correct. 

The Pennsylvania court had ample precedent for holding that 
the lessor of a safe deposit vault is a bailee of the contents of the 
vault, even though the lessor did not have access to the vault and 
could only open it when his key was used in conjunction with that 
of the lessee.'2 The court, therefore, properly said the case was 

In New York there is an interesting development. The common law rule 
was that a sheriff could not seize goods in the hands of a bailee who had an 
interest in them. The legislature passed a statute which changed this rule 
to some extent and provided that goods in the hands of a pledgee could be 
seized, by the sheriff, exhibited for the purposes of the sale of the 
peldgor's reversionary right and then returned to the possession of the 
pledges. Sec. 2 R. S. (N. Y.) 29o, 2nd ed., secs. 20 and 23. See also Bake- 
well v. Ellsworth, 6 Hill 484 (N. Y. I834). The statute was superseded by 
the civil code, sec. I4I2, which provides that the pledgor's interests should be 
sold in the hands of the pledgee by virtue of an execution against the prop- 
erty, the purchaser acquiring the right to take possession only upon com- 
pliance with the terms and conditions on which the pledgor could have ob- 
tained the property. 

'Keith v. Johnson, I Dana (Ky.) 665 (i883); Illsley v. Nichols, I2 Pick, 
270 (Mass. I83I); Hooker v. Smith, i9 Vt. I5I (I846). 

10 Burton v. Wilkinson, i8 Vt. i86 (I846). 
11 Stearns v. Vincent, 50 Mich. 209, I5 N. W. 86 (i883). 
1Reading Trust Co. v. Thompson, 254 Pa. 333, 98 Atl. 953 (igi6). Lock- 

wood v. The Manhattan Storage Company, 29 App. Div. 68, 50 N. Y. S. 
974 (i898); Deposit Company v. Stead, 250 Ill. 584, 95 N. E. 973 (I9II). 
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governed by the act of I836,13 and pointed out the correct proce- 
dure under that statute. The case illustrates an interesting point 
in practice and gives an opportunity to compare the Pennsylvania 
method with that used in other jurisdictions. 

W. H. N. 

13 Nrote 6, supra. 

BURDEN OF PROOF OF CHARACTER OF EMPLOYMENT IN WORK- 
MEN S COMPENSATION CASES.-A brakeman, on duty on a train 
which it was agreed carried both interstate and intrastate commerce, 
and was therefore an interstate traffic movement,1 was caught be- 
tween two of the cars of this train and killed. Suit was brought by 
the brakeman's widow under the Pennsylvania Workmen's Com- 
pensation Act. The state referee held that it was incumbent upon 
the defendant carrier to show that, when this man was killed, he 
was engaged in the performance of his duties as a member of this 
interstate train crew and that he had not been detached from such 
duties and sent upon some possible errand of a purely intrastate 
character. In due course this ruling of the referee was affirmed by 
the Supreme Court of Pennsylvania.2 

The Supreme Court of the United States, however, reversed 
the Supreme Court of Pennsylvania.3 Mr. Justice McKenna, in 
delivering the opinion of the court, said, "We cannot accede to thc 
view that there is a presumption that duties performed on a train 
of interstate and intrastate commerce were plerformed in the lat- 
ter commerce. The presumption indeed might be the other way." 
And again, "If there be an assertion of a claim or remedy growing 
out of an occurrence in which there are constituents of interstate 
commerce, the burden of explanation and avoidance is on him who 
asserts the claim or remedy, not on the railway company to which it 
is directed." 

The tendency of the recent decisions of the Supreme Court of 
the United States has been toward regarding as interstate in char- 
acter any employment in which a part of the duties are of such 
character and where the nature of the employment is such that it 
cannot be readily and obviously divided into successive periods of in- 
terstate and intrastate service.4 Nothing in these decisions, how- 

1 Second Employers' Liability Cases, 223 U. S. I, 56 L. Ed. 327 (I9I2) ; N. 
Y. Central R. R. v. Winfield, 244 U. S. I47, 6i L. Ed. I045 (1917). 

2 Polk v. Philadelphia & Reading R. R., 266 Pa. 335, IO9 Atl. 627 (I920). 
' Philadelphia & Reading R. R. v. Polk, 65 Sup. Ct. 630 (U. S. I92I). 
'Southern R. R. v. Puckett, 244 U. S. 57I, 6i L. Ed. I32I (197); N. 

Y. Central R. R. v. Porter, 249 U. S. i68, 63 L. Ed. 536 (I9I9); Phila., B. & 
W. R. R. v. Smith, 250 U. S. ioi, 63 L. Ed. 869 (I9I9); Phila. & Reading 
R. R. v. Di Donato, 65 Sup. Ct. 628 (U. S. I92I). In this last case the de- 
ceased was a watchman at a railroad crossing. Both interstate and intra- 
state traffic passed this crossing. The court refused to consider a division of 
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