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There are few American cases and all of them reach practically 
the same conclusion. In Englebretson v. Ind. Acc. Comm.,12 the 
court held that the rule against hearsay is not a mere "technical 
rule of evidence," but is of a substantive nature, and that a statute 
providi;ng that the Commission "shall not be bound by the technical 
rules of evidence," does not authorize an award on hearsay evi- 
dence.13 In Reck v. Whittlesberger,14 it is stated that the mere 
admission of hearsay evidence is no ground for reversal as long as 
there is other evidence of a substantial nature on which an award 
can be based. 

The question has not yet come before the Pennsylvania courts. 
It remains to be seen whether they will adopt the strict construc- 
tion given in the Englebretson Case, or the happy medium proposed 
by Chief Justice Willard Bartlett which seems to be the most sen- 
sible and really just solution of the difficulty.'5 

T. L. H. 

no other evidence of the nature of an injury is obtainable. We cannot be 
responsible for that." Cherry, L. J., in Donaghy v. Ulster Spinning Co., 
46 Ir. L. T. 33 (I9I2). 

12 I5I Pac. 42i (Cal. I9I5). Accord, Employer's Assur. Corp. v. Ind. 
Acc. Comm., 15I Pac. 423 (Cal. I9I5). 

"3 Cal. Laws I9I3, Chap. I76, Sec. I7. 
14 i8i Mich. 463 (I914). And see Fitzgerald v. Lozier Co., I54 N. W. 

67 (Mich. 1915) ; Pigeon's Case, 2I6 Mass. 5I (1913). 
" Pennsylvania Act of I9I5, P. L. 736. Section 409 provides: "The 

Board's findings of fact shall in all cases be final." Section 428 reads as 
follows: "Neither the Board nor any Referee shall be bound by the tech- 
nical rules of evidence in conducting any hearing or investigation." 

EDITOR'S NOTE-Since the note discussing the Carroll Case 
was written, the case of Botto v. Hamilton has been decided by the 
Court of Common Pleas of Philadelphia.' In that case a workman 
suffered an injury to his arm, which resulted in blood poison and 
his subsequent death. It was alleged that he fell while at work and 
injured his arm there. The Board found this to be the case, and 
based its finding and award on the testimony of the mother of the 
workman as to what he told her four days after the accident as to 
the cause of his injury, and the testimony of two other employes, 
who saw him fall in such a way as to make it quite likely that the 
wound which caused his death was received in the fall. It appears 
that the purely hearsay evidence of the mother resulted in obtain- 
ing the corroborating testimony. The defendant attempted to have 
the award set aside, on the ground that it was based on hearsay 
evidence. The Court sustained it, however, on the ground that 

' Botto v. Hamilton, C. P. No. 4, Philadelphia, No. 3555, Sept. Term, 
I916. Decided, opinion handed down January 8, I9I7. Affirming decision 
of Workmen's Compensation Board, 2 Pa. Dep. Rep. 2438 (Oct. 28, I9I6). 
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the direct testimony which was apparently elicited as a result of the 
hearsay was of a sufficiently substantial character to justify the 
award. On the question of hearsay the Carroll Case is cited as an 
authority, and practically the same position adopted as in that case. 
The Court views the Referee in a dual capacity, as an investigator 
and as a judge of facts. In his capacity as an investigator he is 
not to be hindered by technicalities, nor prevented from making use 
of such information as he may receive in order to arrive at some 
"substantial proof." On the other hand, "when he comes to pass 
on the evidence as a judge, he should be guided by the rules which 
experience has taught are reliable." Further, "the rule excluding 
hearsay is not 'technical.' It is fundamental." And Section 428 is 
not broad enough to justify an award based solely on hearsay. 

If the rule excluding hearsay is "fundamental" it is difficult 
to understand how it may be admitted for any purpose, even for 
eliciting further evidence of a more substantial character. Again, 
hearsay when corroborated by other testimony and by the sur- 
rounding circumstances is deemed to furnish reliable grounds for 
an award. Such corroboration, as in this case, only serves to prove 
the initial trustworthiness of the hearsay. Would it be any the 
less trustworthy because the supplementary direct evidence did not 
happen to be discovered? The fallacy of the attitude of the court in 
the Carroll Case and in the Botto Case, seems to lie in the conception 
of hearsay evidence as something essentially unworthy of credence 
under any circumstance. It is undoubtedly true that hearsay is in 
many cases unreliable and apt to mislead the minds of those un- 
trained to sift and weigh the probative force of evidence. To this 
end it is wisely excluded from the consideration of juries in trials 
at law. But here we have a body of administrative officers, trained 
investigators, and competent to estimate at its true value the worth 
of evidence adduced to prove claims before them. Yet if they are 
convinced of the truth and justice of a claim, they are not allowed 
to act in the absence of what is termed "substantial proof." When 
the reason for the rule disappears, the rule itself should fall. There 
are many exceptions to the rule against hearsay, because in certain 
circumstances it is considered unlikely that such evidence would be 
unreliable. It is more unlikely and improbable that a body of men 
trained to the consideration and investigation of compensation 
claims would be deceived by what we may call the "grosser" form 
of hearsay. 

T. L. H. 

TORTS-INJURY TO INFANTS-NEGLIGENCE OF PARENTS IM- 
PUTED TO CHILDREN-While the settled law in a majority of juris- 
dictions in this country and England allows a child of tender years 
recovery for injuries sustained while in the custody of a negligent 
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